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reductions. Thus, NASD Regulation
believes that, under most circumstances,
below-breakpoint sales made pursuant
to a bona fide asset allocation program
do not constitute a breakpoint violation.
Moreover, NASD Regulation does not
want to discourage its members from
suggesting asset allocation investment
options to those customers who would
benefit from such strategies.

To aid in distinguishing between bona
fide and improper below-breakpoint
sales, NASD Regulation proposes !
amendment of IM-2830-1 to more
precisely identify the facts and
circumstances the staff will consider
when reviewing a particular below-

. breakpoint sale. Specifically, IM- 2830—
1 will be amended to provide that'
NASD Regulation examination staff, in
reviewing a below-breakpoint sale will
consider, among other things, (1} -
whether a member has retained records
demonstrating that the transaction was
executed in accordance with a bona fide
asset allocation program and (2} |
whether the particular customer
involved was informed that volume
sales reductions would not be available
for the particular sale due to the
allocation of the total purchase among a
variety of funds.

IL Discussion t

The Commission has determined to
approve the Association's proposal to
amend IM 2830-1. The standard by
which the Commission must evaluate a
proposed rule change is set forth in
Section 19(b) of the Act. The ‘
Commission must approve a proposed
NASD rule change if it finds that the
proposal is consistent with the
requirements of Section 15A of the Act+4
and the rules and regulations
thereunder that govern the NASD 5In
evaluating a given proposal, the |
Commission examines the record before
it. In addition, Section 15A of the Act
establishes specific standards for NASD
rules against which the Commission
must measure the proposal.® i

The Commission believes that the
proposal to amend IM-2830-1 to clarify
the application of the mutual fund
breakpoint sales rule to modern
portfolio investment strategies such as a
bona fide asset allocation plan is .
consistent with Section 15A(b) (6) of the
Act in that it is designed, among ather
things, to prevent fraudulent and
manipulative acts and practices, to
promote just and equitable principles of

115 US.C. 780-3. .
515 U.S.C. 78s{b).
615 US.C. 780-3.

trade, and, in general, to protect
investors and the public interest.”

The Commission agrees with NASD
Regulation that the proposal promotes
just and equitable principles of trade by
providing enhanced guidance to both
NASD members and the NASD
Regulation examination staff regarding
the application of the Association’s
breakpoint sales rule. The Commission
further believes that the proposal, by
drawing attention to the importance of
{a) maintaining records describing the
reasons for a particular asset allocation
plan, and (b) disclosing breakpoint sales
practices and discounts to customers,
the rule should help to deter fraudulent
and manipulative acts and practices by
NASD members.

I1. Conclusion

The Commission believes that the
proposed rule change is consistent with
the Act, and, particularly, with Section
15A thereof.8 In approving the proposal,
the Comimission has considered its
impact on efficiency, competition, and
capital formation.8

It is therefore ordered, pursuant to
Section 19(b)(2) of the Act,10 that the
proposed rule change (SR-NASD-98-
69) is approved.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.t!

Margaret H. McFarland,

Deputy Secretary.

'[FR Doc. 98-30825 Filed 11-17-88; 8:45 am)

BILLING CODE 8010-01-M

SOCIAL SECURITY ADMINISTRATION

Demonstration to Improve Enroliment
in State Buy-in to Medicare for Low-
Income Medicare Beneficiaries

AGENCY: Social Security Administration.

ACTION: Notice, request for comments
and solicitation for demonstration
participation by States.

SUMMARY: Title IV of Division A, Social
Security Administration, of the
Omnibus Consolidated and Emergency
Supplemental Appropriations Act,
1999, Public Law 105-277, directs the
Commissioner of Social Security to
expend $6,000,000 for Federal-State
partnerships which will evaluate means
to promote the Medicare buy-in’
programs targeted to elderly and
disabled individuals under titles XVIII

715 U.S.C. 780-3(b}{6).
815 U.S.C. 780-3.
415 U.8.C. 78(c)f.

1015 U.S.C. 78s(b)(2).
1117 CFR 200.30-3(2)(12).

and XIX of the Social Security Act {the
Act). Administration of the Medicare
buy-in programs described in titles
XV and XIX of the Act is the
responsibility of the Administrator of
the Health Care Financing
Administration (HCFA) in the
Department of Health and Human
Services. The Commissioner of Social
Security is responsible for the Social
Security and Supplemental Security
Income (SS)) programs described in
titles 11 and XV1 of the Act.

The Medicare and Medicaid programs
are statutorily linked to the programs
administered by the Social Security
Administration {SSA). Because of this

linkage, SSA provides certain Medicare-

and Medicaid-related services to HCFA,
the States and to SSA’s beneficiaries.
Among these services are public service
information activities about the
Medicare and Medicaid programs,
categorically needy Medicaid eligibility
determinations in most States and
referral activities for certain Medicaid
benefits in all States. The scope of SSA s
involvement in the Medicare and ..
Medicaid programs is defined in the Act
and in agreements between SSA and
HCFA and between SSA and the States.

The demonstration project specified
in Public Law 105-277 will assist SSA's
low-income disabled beneficiaries and
beneficiaries age 65 and over who are or
could be eligible for Medicaid benefits
to help pay their Medicare costs. SSA
intends to work with HCFA to identify
and investigate barriers and to foster
enrollment of those beneficiaries in the
Medicare buy-in programs. SSA is
requesting public comment about these
plans and soliciting States to express
their interest in participating in this
demonstration. .

DATES: Interested persons are invited to
submit comments on or before
December 18, 1898. States interested in
participating in this demonstration
should submit expressions of interest on
or before December 18, 1998 to the
address below.

ADDRESSES: Written comments and
expressions of State interest in
participation should be addressed to
Craig A. Streett, Office of Program
Benefits, Social Security
Administration, 6401 Security
Boulevard, Room 3-M-1 Operations
Building, Baltimore, MD 21235, or
should be electronically mailed to the
internet address Craig.Streett@ssa.gov,
or should be faxed to 410-966-0980. All
comments and expressions of State
interest in participation received at the
internet address will be acknowledged
by electronic mail to confirm receipt.


mailto:Craig.Streett@ssa.gov
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FOR FURTHER INFORMATION CONTACT:
Craig A. Streett, (410) 965-9793. !
Individuals who use a
telecommunications device for the deaf
{TDD) may call 1-410-966-5609 .
between 7:00 AM and 7:00 PM, Eastern
Time, Monday through Friday. ;
SUPPLEMENTARY INFORMATION: Section
226 of the Act [42 11.5.C. 426] describes
the rules for entitlement to Medicare
Hospital Insurance (HI) benefits, also

" known as Medicare Part A. Generally,
Social Security beneficiaries who have
attained age 65 are entitled to Medicare
Part A benefits without filingan |
application or other request for those
benefits, as are disabled beneficiaries
who have received 24 consecutive:
months of Social Security benefits.

" Under section 226A of the Act [42 ] :
U.S.C. 426-1], certain individuals who
suffer from end stage renal disease 'can
also become entitled to Medicare HI
benefits. Some individuals may also be
entitled to Medicare HI benefits through
purchase under the rules in sectlons
1818 and 1818A of the Act [42 U.S. C
1395i-2 and 1395i~2a].

Section 1840 of the Act [42 U.S.Q.
1395s] describes the rules for purchase

of Medicare Supplementary Medical

Insurance (SMI) benefits, also known as
Medicare Part B. Generally, Medicare
Part B benefits will begin when
Medicare Part A benefits begin unless
the beneficiary declines the Part B -
benefits. Usually the beneficiary is |
responsible for the payment of a
monthly premium for Medicare Part B
benefits: Section 1843 of the Act [42
U.S.C. 1395v] describes the agreements
States may enter into to purchase SMI
benefits for some individuals. The |
purchase of SMI benefits by a State for
an individual 1s referred to as Medlcare
Part B buy-in.”

Section 1902( J(10)(E) of the Act [42

~ U.S.C. 1396a(a) (10)(E)] requires each
State's plan for medical assistance to

provide for Medicare cost-sharing |

(including Medicare Part B buy-in} for

certain groups of low-income ,

individuals. Some of the groups of Iow—

income individuals are:

1. Qualified Medicare beneﬁc:anes
{OMBs). QMBs are individuals who are
eligible for Medicaid payment of their
Medicare premiums, deductibles and
coinsurance. QMBs must be entltled to
Medicare Hl benefits (through their own
entitlement or by purchase). QMBs must
also have income that does not exceéd
the Federal poverty level (FPL) after:
application of the 5SI income !
exclusions, and have resources with
values that do not exceed twice the SSI
standards after application of the SSI
resources exclusions. <

2. Specified low-income Medicare
beneficiaries (SLMBs). SLMBs are
Medicare beneficiaries who would be
QMBs but for income which exceeds the
FPL but is less than 120 percent of the
FPL after application of the S51 income
exclusions. SLMBs are eligible for
Medicare Part B buy-in.

3. Qualified individua}s—l (QI-1s).
Subject to the availability of funding,
QI-1s are Medicare beneficiaries who
would be QMBs or SLMBs but for
income which exceeds the allowable
limit but is less than 135 percent of the
FPL after application of the SSI income
exclusions. QI-1s are eligible for
Medicare Part B buy-in.

For most Medicare beneficiaries,
Medicare entitlement is an automatic
result of Social Security entitlement
when other statutory factors of Medicare

eligibility are met. Thus, most Medicare

beneficiaries also are beneficiaries of the
Social Security program administered
by SSA. Because of the linkage between
Medicare entitlement and Social
Security entitlement in title Il of the Act
and the duties of the Commissioner of
SSA in title VII of the Act, both SSA and
HCFA have Medicare entitlement
responsibilities. In addition, SSA
performs additional enrcllment and
other Medicare-related activities under
the auspices of agreements between
HCFA and SSA.

Many States have entered into
agreements with SSA for SSA to make
categorically needy Medicaid eligibility
determinations for the State’s 5S1
beneficiaries under the authority in
section 1634 of the Act [42 U.S.C.
1383c]. Acting on behalf of States with
such agreements, SSA processes
Medicare Part B buy-in for SS1
beneficiaries who are eligible for this
assistance under the rules in section
1843 of the Act.

Although Medicare entitlement
usually is a product of the Social
Security entitlement process, Medicare
Part B buy-in eligibility determinations
are a Medicaid process. Under title XIX
of the Act, Medicaid is State-
administered under the terms of State
plans approved by HCFA. SSA plays
only a limited role in qualifying
individuals for Medicare Part B buy-in.
SSA does make some buy-in decisions
in certain States, but only for S51
beneficiaries. SSA also publicizes the
availability of the Medicare Part B buy-
in programs in its field offices and
through the SSA toll-free number, 1-
800-SSA-1213.

A lack of awareness about the
Medicare Part B buy-in programs

. appears to be one of the major obstacles

to enrollments. Other obstacles to
enrollments have also been suggested,

including the confusion of potential
eligibles as to how to apply for these
programs and a preference for dealing
with SSA field offices rather than with
local welfare offices.

Because of the low enrollments in the
Medicare Part B buy-in programs, SSA
will conduct a Medicare Part B buy-in
demonstration to assist our
beneficiaries. The two-part
demonstration will be designed to
identify and overcome the obstacles to
Medicare Part B buy-in enrollments for
QMBs, SLMBs and Ql-1s. Conferring
with HCFA, SSA intends to implement
both internal and external components
of the demonstration, and SSA invites
States to form Federal-State
partnerships with SSA to pammpate in
this demonstration.

As currently envisioned, the internal
compenent of the demonstration would
involve increased Medicare Part B buy-
in referral activities by SSA employees
when contacted by Medicare-entitled
beneficiaries. An example of this type of
increased referral activities may be
eligibility screening and subsequent
direct notification of Medicaid State
agencies when a Social Security
beneficiary appears to be potentially
eligible for Medicare Part B buy-in.
Currently, SSA suggests that
beneficiaries get in touch with the
Medicaid State agency to discuss
eligibility for Medicare Part B buy-in
without identifying those beneficiaries
to the State.

Medicare-entitled Social Security
beneficiaries routinely contact SSA for a
number of reasons, such as reports of
the death of a spouse. When informed
of a spouse’s death, 5SA recomputes the
widow (er)'s benefit to determine if the
widow (er) might be entitled to a larger
monthly benefit. In all States, SSA
could use these contacts to screen
carefully for potential Part B buy-in
eligibility and both refer the caller to the
Medicaid State agency and provide
identifying information about potential
Medicare Part B buy-in eligibility to the
Medicaid State agency for State-initiated
followup.

The external component of the
demonstration would involve Federal-
State partnerships. State partners that
wish to participate in the demonstration
would provide ZIP code information
that relates to areas within each State
with a high proportion of low-income
aged and disabled Medicare
beneficiaries who could be eligible but
are not participating in the Medicare
Part B buy-in programs. State
participants would join with SSA in
publicizing this demonstration in the
targeted communities. Some State
partners also would be involved in
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educating SSA employees about the
State welfare Medicare buy-in |
application process, and/or providing
welfare workers who would be assigned
“to take applications in SSA field offices
at certain mutually agreeable, fixed
times during the demonstration. '

SSA expects to implement the |
external part of this demonstration in no
more than 15 communities. That is, SSA
and its State partners would identify
three sets of up to five comparable,
communities in several States. Each set
of five comparable communities would
be selected to participate in each of the
following three models:

1. Screening—Publicity would dlrect
Medicare beneficiaries who may be
potentially eligible for Medicare Part B
buy-in to contact a toll-free telephone
number staffed by SSA employees. SSA
staff would perform an in-depth
Medicare Part B buy-in eligibility '
screening if at all possible while the
caller is on the telephone. Potentml
eligibles would then be referred to the
local welfare office to file applications
for benefits, and SSA would track the
progress of those applications with'the
State partner. !

2. Co-location—In addition to the
publicity and screening efforts cited in
the preceding model, potential Medicare
Part B buy-in eligibles also would be
invited to file an application for benefits
with a State welfare worker stationed
{for at least some fixed part of the week)
at the local SSA office.

3. Application—In addition to thé
publicity and screening efforts cited in
the preceding two models, potentml

Medicare Part B buy-in eligibles would )

be invited to file an application for |
those benefits, completing the ;
appropriate forms with an SSA '
employee at the local SSA office.

SSA does not envision all three of;
these models starting at exactly the
same time. Federal information ‘
collection clearance procedures, !
training, logistical details and mutual
convenience for both the Federal and
State partners will dictate starting dates:
SSA expects these models to end within
nine months after implementation.

SSA intends to employ an '
independent contractor to consult on
the design of the demonstration and to
conduct an evaluation of the net
outcomes (e.g., increased applications to
and enrcllments in the buy-in programs)
of the demonstrations. The role of the
contractor in the design phase of the|
demonstration will be to advise SSA on
how to implement the three models i
described above. SSA will be
responsible for collecting data, and SSA
will develop a management information
system. The contractor will assist SSA

' f

!

and the States in specifying key data
elements to enhance data comparability
across sites. This system may include
existing SSA administrative data as well
as data collected through the
demonstration. Designs that the
contractor will consider include both
experimental and nonexperimental
approaches. An experimental design
might involve a random assignment of
cases to tredtment and control groups,
while a nonexperimental design could

include the collection of analogous data

from comparison sites. Each has
important implications for the
implementation of the three models and

for the development of the management

information systern. State partners will
be expected to cooperate with the
contractor at key points of the design
and evaluation activities. The contractor
will be expected to consult with HCFA
on its activities. Both the internal and
external components of this
demonstration will be designed to avoid
duplicating any other Federal efforts.

The evaluation component will
include analyses of the relative
effectiveness of the three models in
terms of increasing Medicare Part B buy-
in applications from the eligible
population and increasing enrollments
in the buy-in programs. The evaluation
also will include a comparison of buy-
in program applications and
enrollments under the SSA
interventions versus HCFA publicity
efforts. An appropriate design is critical
to proper measurement of increases in
Medicare Part B buy-in enrollments.

SSA invites the public to comment on
its proposed demonstration design. SSA
also invites States to express interest in
participating in this demonstration.
State partners in the demonstration may
be asked to implement any or all of the
models described above; however, if a
State that wishes to participate would
prefer participation in less than all three
models, those preferences will be
honored to the extent possible.

Authority: Division A, Title IV of Public
Law 105-277.

Dated: November 13, 1998.

Kenneth S. Apfel,

Commissioner of Social Security.

{FR Doc. 98-30873 Filed 11-17-98; 8:45 am]
BILLING CODE 4190-29-P

DEPARTMENT OF STATE

Office of the Secretary
[Public Notice No. 2932]

Nigeria; Determination Under
Presidential Proclamation

1 hereby make the determination
provided for in section 6 of Presidential
Proclamation No. 6636, of December 10,
1993, that the suspension of entry into
the United States as immigrants and
nonimmigrants of persons who
formulate, implement or benefit from
policies that impede Nigeria's transition
to democracy is no longer necessary.
Restrictions imposed in said

- proclamation, pursuant to Section 212(f)

of the Immigration and Nationality Act
of 1952 as amended (8 U.S.C. 1182(f)),
shall therefore lapse, and said
proclamation shall terminate effective
immediately.

This determination will be reported to
Congress and published in the Federal
Register.

Dated: October 26, 1998.

Madeleine K. Albright,

Secretary of State.

[FR Doc. 98-30760 Filed 11-17-98; 8:45 am)]
BILLING CODE 4710-10-M

DEPARTMENT OF STATE

Office of the Secretary
[Public Notice: 2924]

Extension of the Restriction on the Use
of United States Passports for Travel
to, in, or Through Libya

-On December 11, 1981, pursuant to
the authority of 22 U.S.C. 211a and
Executive Order 11295 (31 FR 10603),
and in accordance with 22 CFR
51.73(a)(3), all United States passports
were declared invalid for travel to, in,
or through Libya unless specifically
validated for such travel. This
restriction has been renewed yearly
because of the unsettled relations
between the United States and the
Government of Libya and the possibility
of hostile acts against Americans in
Libya.

The Government of Libya still
maintains a decidedly anti-American -
stance and continues to emphasize its
willingness to direct hostile acts against

"the United States and its nationals. The

American Embassy in Tripoli remains
closed, thus preventing the United
States from providing routine
diplomatic protection or consular
assistance to Americans who may travel
to.Libya.



Peblic Law /05-227
: 934
From funds provided under the first paragraph, not
less than $200,000,000 shall be available for conducting
contmw:lng disability reviews. |
If’oﬂém Junds provided under the first -pdmgmph, the
Commlésfsioner of Soctal Security shall direct $6,000,000
Jfor Fedéml—Sﬁat& partnerships which will evaluate means
to pm&ﬁbtq Medicafré buy-in programs ‘targeted‘ to elderly
and disibled individuals under titles XVIII and XIX of
the Soc?l(%zl Security Act.
In @dditim to funding already available under this
h_eadingj and subject to the same terms and conditions,
$:95.i000; 000, to rema.m available until September 30,
2000, fbf;f continuing disability reviews as authorized by
section 203 of Public Law 104-121 and section 10203 of
- Public L%a,w 105-33. The term “continuing disability re-
views” frinecms reviews and redeterminatiaﬁs as defined
under secz‘wn 201(g)(1)(: ~l) of the Social Security Act as
amendedl |
In a;ddition, $75,000,000 to be derived from adminis-
| tmfion feées i excess bf $5.00 per supplementary payment
collected fawsuant to section 1616(d) of the Sociaé Security
Act or se(éiﬂon 212(b)(3) of Public Law 93—66, which shall
remain available until erpended. To the extent that the
amounts collected pursuanf to such section 1616(d) or

212(1))(3) wn fiscal year 1999 exceed 375,000,000, the
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CORPORAT]O\ FOR PusLic BROADCASTING

The conference agreement includes lan-
guage proposed by the Senate providing an
additional $15.000,000 for digitalization. if
s:)ecxfxcally authorized by subsequent legis-
lation by September 30, 1898. The Federal
Cormnmunications Commission (FCC) has
mandated that all public television stations -
e converted from analog to digital trans-
missions by May 2003. Public broadcasting
stations face substantial financial obstacles
in meeting this schedule. Digital conversion
will cause extreme hardship on small rural
siations and the conference agreement en-
courages that funds provided be targeted to
those stations with.the most financial need.

FEDERAL MEDIATION AND CONCILIATION
SERVICE !

The conference agreement includes lan-
guage proposed by the Senate regarding the
authority of the Director to accept and use

INATIONAL LLABOR RELATIONS BOARD
The conference agreement provides
$184,451.000 for the National Labor Relations
Board as proposed by the Senate instead of
$174.661.000 as proposed by the House.
RAILROAD RETIREMENT BOARD
DUAL BENEFITS PAYMENTS ACCOUNT
The  conference agreement provides
$189.000,000 for dual benefits payments as
proposed by the Senate instead of §191.000,000
as proposed by the House.
LIMITATION ON ADMINISTRATION
The conference agreement includes a limi-
tation on transfers from the railroad trust
funds of $90.000.000 for administrative ex-
penses as proposed by the Senate instead of
$86.000,000 as proposed by the House.
LIMITATION ON THE OFFICE OF INSPECTOR
GENERAL

gifts. The conference agreement includes a limij-
INSTITUTE OF MUSEUM AND LIBRARY/SERVICES ~Gation orl transfers from the railroad trust
‘The conference agreement | provides funds of $5,600.000 for the Office of Inspector

General as proposed by the Senate instead of
$5,400,000 as proposed by the House. The con-
ference agreement includes a provision by
the House prohibiting the use of funds for
any audit, investigation or review of the
Medicare program. The conference agree-
ment makes this prohibition a permanent
change in law.

SoClAL SECURITY ADMINISTRATION
SUPPLEMENTAL SECURITY INCOME PROGRAM

The  conference agreement includes
$21,552.000.000 for the Supplemental Security
Income Program instead of $21.495.000.000 as
proposed by the House and $21,538.000.000 as
proposed by the Senate. The conference
agreement includes language authorizing the
Commissioner of Social Security to use
$6,000.000 for Federal-State partnerships to
evaluate ways to promote Medicare buy-in
programs targeted to elderly and disabled in-
dividuals. The conference agreement in-
cludes 51,000,000 to be used to conduct policy
research to support the goals of the Presi-
dential Task Force on Employment of Adults
with Disabilities. In designing and imple-
menting research on the barriers to employ-
ment for persons with disabilities, the Social
Security Administration shall consult fully
with the Presidential Task Force.

LIMITATION ON ADMINISTRATIVE EXPENSES

The conference agreement includes a limi-
tation of $5.996.000.000 on transfers from the
Social Security and Medicare trust funds and
Supplemental Security Income program for
administrative  activities instead of
$5.949.000.000 as proposed by the House and
$5.982.000.000 as proposed by the Senate.

The Social Security Administration oper-
ates a unique cooperative training program
with the Association of Administrative Law
Judges. Inc., which is recognized by State
program and to provide an innovative bar associations for continuing legal edu-
science education program in the library set- cation credits. It is believed that this unique

zing. program will improve SSA's ability to meet

The conference agreement also includes its performance goals and SSA is encouraged
$2.000.000 for the New York Public Library to to continue and expand .its support of this
enhance digitization efforts to improve on- program. including reimbursement of con-
line access to library collections. The con- ference registration fees for the Association
ference agreement includes $35000 for the of Administrative Law Judges. Inc. annual
Children's Museumn in Manhattan. The con- training conference to increase ALJ partici-

$166,175.000 for the Institute of Museum and
Library Services instead of $146,340,000 as
proposed by the House and $156.340,000 as pro-
posed by the Senate. Within this' amount,
the conference agreement sets aside
$25.000,000 for national leadership. projects,
- including $4.000.000 for a broad-based com-
petition on improving the quality of library
and museum services. This competition shall
e administered in a manner consistent with
the requirements applicable in authorizing
statutes and the Institute's General Admin-
istrative Manual. In administering this com-
petition, the Director shall give full and fair
consideration to applications submitted by
the institutions identified in the Senate Re-
port (105-300} and in this statement of the
managers. The Metropolitan Museum of Art
bas undertaken an innovative project to
record and’ library digital photographs of a
substantial portion of its collection, which is
the largest coliection in the Western Hemi-
sphere. In order to assist the Museum make
its collection available to students and li-
Srary patrons throughout the Nation, the Di-
rector is encouraged to provide $500,000 for
this project. In addition. the Director is en-
couraged to continue a National Leadership
grant award to an historic medical library.
The conference agreement ‘includes
$10.000,000 for the National Constitution Cen-
rer for exhibition design, program planning,
znd operation of the Center to engage all
citizens in understanding the Constitution
and jts history. The conference agreement
includes $750.000 for the Digital Geospatial
and Numerical Data Library at the Univer-
_sity of Idaho. The conference agreement in-
ciudes §1,250.000 for the Franklin Institute in
Philadelphia. PA to maintain and enhance
the oldest scientific journal in the United
States, to manage an extensive international

ference agreement includes $300,000 for com- pation.
pieting transcription. indexing. cataloging, OFFICE OF INSPECTOR GENERAL
and microfilming of approximately 1,200 oral The conference agreement provides

history interviews relating to Iowa labor and
unions and to process and catalog approxi-
mately 800 shelf feet of labor history archi-
val material in order to make the entire col-
iection accessible to researchers and to the
public. The conference agreement includes
$1.100,000 for the Museum of Science and In-
dustry in Chicago, Illinois for a nautical ex-
hibition.

$56,000.000 for the Office of Inspector General
through a combination of general revenues
and limitations on trust fund transfers as
proposed by the House instead of $50.212.000
as proposed by the Senate.’
UNITED STATES INSTITUTE OF PEACE

The conference agreement provides

; $12.160,000 for the United States Institute of

:

CONGRESSIONAL RECORD — HOUSE

October 19, 1998

Peace instead of $11.160.000 as proposed by
the House and $11.495.000 as proposed by the
Senate. Funding provided above the Presi-
dent’s request level shall be used for the Bos-
nia initiative described in the Congressional
budget justification accompanying the fiscal
year 1999 budget request.
TITLE V—GENERAL PROVISIONS
DISTRIBUTION OF STERILE NEEDLES

Both the House and Senate bills contain
prohibitions on the use of Federal funds for
the distribution of sterile needles for the in-
Jjection of any illegal drug (section 503). The
Senate language allows the Sscretary to
waive the prohibition to allow a needle ex-
change program if she determines that such
program is effective in preventing the spread
of HIV and does not encourage the use of il-
legal drugs and that the program is operated
in accordance with criteria established by
the Secretary to ensure those conditions are
met. The House bill includes a strict prohibi-
‘tion with no waiver authority. The con-
ference agreement is the same as the House
language. .

ABORTION RESTRICTION

Both the House and Senate bills contain
the Hyde amendment that was revised in the
fiscal year 1998 appropriations Act. However,
the House bill includes additional clarifying
language to ensure that the Hyde amend-
ment applies to all trust fund programs fund-.
ed in the bill. The conference agreement is
the same as the House language.

FUND TRANSFER PROHIBITION

Both the House and Senate bills contain a
provision that prohibits transfers of funds
from an appropriation account in the De-
partments of Labor, health and Human Serv-
ices and Education except as authorized in
this or any subsequent appropriations Act or
in the Act establishing the program for
which funds are contained in this Act. The
conference agreement makes this provision
permanent.’

TEAMSTERS ELECTION

The conference agreement includes a gen-
eral provision proposed by the House that
prohibits the use of funds in this Act for the
election of officers of the International
Brotherhood of Teamsters. The Senate bxll
had no similar provision.

UNOBLIGATED SALARIES AND EXPENSES

The conference agreement includes a gen-
eral provision proposed by the House that
would allow salaries and expenses funds in
the bill that are unobligated at the end of
fiscal year 1999 to remain available for three
additional menths, provided that the Appro-
priations Committees are notified before the
funds are obligated. The Senate bill had no
sirnilar provision.

NATIONAL LABOR RELATIONS ACT

The conference agreement does not include
a general provision proposed by the House
that would have amended the National Labor
Relations Act to require the National Labor
Relations Board to adjust its jurisdictional
threshold amounts for the inflation that has
occurred since the adoption of the current
thresholds an August 1, 1958. The Senate bill
had no similar provision.

HEALTH IDENTIFIER

The conference agreement includes a gen-
eral provision proposed by the Senate modi-
fied to provide that none of the funds in this
Act may be used to adopt a final standard
providing for a unique health identifier for
an individual until legislation is enacted spe-
cifically approving the standard. The House
bill had no similar provision.

SALARIES AND EXPENSES REDUCTIOR

The conference agreement deletes section
515 of the Senate bill that would have re-
duced salaries and expenses appropriations
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Qual:faed Mbd;cnre Benef;ciary Out:aach ?:opesal

) .

This paper preposes an SSA outreach demonstration for $5 m;lllon
in fiscal year (FY) 1999 to promote Medicare buy-in programs ?}

targeted to elderly and dlsabled individuals who are ellglble fOIZQM .
these programs, but have not enrolled. ‘Y,

1 L

X
A buy-in outreach demonstration would measure the impact of ’9<§t‘

increasing the amount of public' information about the existence of $$

buy-in programs and reducxng public resistance to filing because of
obstacles 1dent1f1ed in the most recent study published by Famllles

Usa. - o 1

SSA is prop051ng three medel demeonstrations each of which would be

conducted in five \communities, for a total of 15 communities in 50%“
participating  States' targeted areas. Federal Register notices ! “a,

_ would invite publlc comment and invite states to participate. The

models are: ]
i ,
b ?ubl;c;ty - Measurlng the increase in welfare office buy-in ‘

participatioen because of a marked increase in public information /be‘ ]
~including local publlc service radio and print announcements S e

targeted to this population and a targeted mailing, using data 2
available through |[SSA databases, to elderly and disabled residents 5%3'qiw
in these areas on |SSA letterhead paper. The mailing would include a/xh
local or toll-free telephone 1nformatlon number.

| ] Q, k“*
2. Referrals - Measurlng increases in bu -1 ici ion Lk&é7
esulting from malllngs that invite the beneficiary to carl a toll-
free number or make an appointment with the local SSA office to Cﬁk

assess potential eligibility, or to file an application with the ﬁ?;

local welfare office. SSA will facilitate application appointments gi

with the local welfare office and follow up on referrals with the :
welfare office. | - ‘ . <

l
3. Co-location -iMea5uring increases in buy-~in perticipation in : ;22
response to mallings and SSA referrals of applicants to a welfare
worker outstatloned in SSA offlces to take applications for buy in.

An xndependent;contractor will consult on the design and evaluate

the demonstratlon. Application referrals set up by SSA that do not
result in buy-in appllcatlons will be evaluated to determine the
reason that these§outreach efforts did not result in an
application. ! .

| .
This project will need to be financed with an additional $5 million
added to SSA's research and demonstration funding request for FY
1999. Congress would need to apprepriate the requisite funding for
this account and 1nclude appropriations language specifically ’
authorizing the Commxssxoner to take an active role under section
1110a of the Social Security Act when performlng a demonstration:
relating to Tltlee XVIII and XIX.

|
|
3

{
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SSA BUY-IN OUTREACH DEMONSTRATION
T A

SSA would undertake a demonstration to measure the obstacles to buy-in enroliments
for Medicare beneficiaries who have no current connection with the welfare or SSA
office. The demonstration would take place in the 15 poorest communities in States
participating due to response to Federal Register notices.

All 15 communities will receive heightaned publicity (posters, radio and print public
service announcements, leaflets) and outreach mailings on SSA letterhead paper to
baneficiaries who could be aligible for buy-in based on available SSA information.
Mailings would include s self-selection device and emphagize what incoma and
resourcas are not counted (s.g., the beneficiary's home).

One-third of the communmes will receive the publicity and mailings suggestmg potential
candidates file for buy—m benefits with the appropriate welfare office.

Two-thirds of the commumtles will receive publicity and mailings suggestrng potential
candidates file with the welfare office or call a free phone number staffed by SSA
employess. SSA employees wiil screen callers for potential buy-in eligibility:

¢ In half of these communities, SSA will make appeintments for potential eligibles to
file applications with the local welfare office and follow up with that office.

e Ini the ather half of;these communities, SSA will make appointments for potential
eriglblgs with @ we{fare worker outstationed in the SSA office.

] .
An independent evaluator will be eontracted to help with demonstration design and to
determine the increase in buy-in traffic resulting from:

|
¢ Increased, targeted publicity,
s SS8A serving as an intermediary in the buy-in eligibility process, and
. Radlrectmg the buy»m application process out of the welfare office.
The projected cost of th:s demonstration is $5 M in fiscal year 1999 research and
demonstration funds and will require anabling legislative language that directs use of
these funds for this demonstratton by SSA. This demonstration could not be funded by
a Continuing Resolution without specific appropriations language. Enabling legislation

should also include a specific start date or otherwise permit SSA expedited forms
clearances under the Paperwork Reduction Act of 1895 for timely implementation.

y

- , : ‘ - TOTAL P.B3
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SSA BUY-IN OUTREACH DEMONSTRATlON

$SA would undertake a demonstration to measure the obstacles to buy-in enroliments
for Medicare beneficiaries who have no current connection with the welfare or SSA
office. The demanstration would take place in the 15 poorest communities in States
partlc:anng dus ta response lo Federal Register noticas.

All 15 commumtles will receive heightaned pubiicity (posters, radio and print public
service announcements, leaflets) and outreach mailings on SSA letterhead paper to
beneficiaries who ¢ould be aligible for buy-in based on available SSA information.
Mailings would include a self-selection device and emphasize what income and
resourcas are not counted (e.g., the beneficiary’s home).

One-third of the communitles will receive the publicity and mailings suggeshng potential
candidates file for buy—zn benefits with the appropriate waifare office.

Two-thirds of the communmes will receive publicity and mazlrngs suggestmg potential
candidates file with the weifara office or call a free phone number staffed by SSA
emp!oyeas SSA employees will screen callers for potentiat buy-in eligibility:

¢ In half of these oammumtzas SSA will make appaintments for potential ehgrbles to
file applications with the local welfare office and follow up with that office.

e In the other half of thase communities, SSA will make appoiniments for potential
sligibles with a welfare warker outstationed in the SSA office.

An independent evaluator will be contracted to help with demonstration design and to
- determine the increase in buy-in traffic resulting from:

¢ Increased, targeted publicity,

* SSA servmg as an intermediary in the buy-in ehgnbnrity procass, and
. Radlrectmg the buy-m application process out of the welfare office.

The projected cost of this demonstration is $8§ Min ﬂscal year 1999 research and
demonstration funds and will require anabling legisiative language that directs use of
these funds for this demonstration by SSA. This demonstration could not be funded by
a Continuing Resolutton without specific appropriations language. Enabling iegislation

should also include a specific start date or otherwise permit SSA expedited forms
clearances under the Paperwork Reduction Act of 1995 for timely implementation.

TETAL P.G3
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Um0 U7 social Security Administration
CaE T ...~ Buy-n 'Outr_eech;l)emonstration;'

L SSA's demonstratlon will promote the Medlcare buy-ln programs targeted to the elderlyl',"g: - ad
L and dlsabled who may be ellglble but have not enrolled “The demonstratlon will: R

i

ey

- e measure the tmpact of reducmg obstacles to buy—;n enrollments tdentlfled ln the
| most recent study publlshed by Famrlles USA and .

,»r,-

. mtensﬁy efforts to |dentlfy potentlal ellglbles from the Med care populatlon who
» contact SSA suoh as persons who become wndow(er) T X

, .SSA w:ll lssue mternal nstructrons on refernng potentxal ellglbles ldentn‘led durlng SSA :

= processes (such as death reports taken from new widow( er)s) to Medicaid State .
agencies and run a three model demonstratlon Each model would be conducted in ) e
3-5 commumtles for.a total of: up to 15 commumtles in; partlc:lpat ng States targeted '
_areas. A Federal Reolster notice will solicit public comment and invi te States to:
;partICIpate in the demonstratron The& models are: U

1. Screenmg Measunng the mcrease in buy in partncrpatlon resultlng from SSA
‘ serving as an lntermedlary and faomtator for buy-ln appllcatlons appomtments at the -

.f'welfare office: T A

';: 2. Co-locatlon Measunng buy— n partrcupatlon ncreases resultmg from SSA referrals
"‘_-to a welfare worker outstatloned m SSA offlces to take buy ll"l apphcatlons

I . et
¢ . AR i
,, RS

3. Apphcatlon Measurlng partrcnpatlon lncreases resultmg from: SSA help ng
appllcants oomplete the State s buy in appllcatlon forms at the SSA offlce o
. Each commumty would have a demonstratlon-specmc free telephone number to call = e
" staffed by SSA personnel who would screeri-for potential buy-in program eligibility. and * © .~
. set up appomtments for applications. .In- two-thlrds of the commumtles the, applloatlon S
; would be. taken at an- SSA office; In. one-thlrd of the’ ‘communities, the appllcatlon would S
be completed at the welfare office. SSA also would follow up on outstandlng buy-m o
decrsmns wrth the welfare offlce ~. e . S o % t, *j A

1 w,(,\

' An ndependent contractor wrll consult on the desrgn and evaluate the demonstratlon to SO
’ determrne the lncreases in buy -in traffic fesulting from SSA servmg as an mtermedlary B
> in‘the’ buy—-m eligibility process and from redirecting the buy-in appllcatlon process out.. ;
“of the welfare office. The demonstration would not dupllcate any other Federal efforts to e
analyze the obstacles to buy-ln enrollments ' . . , ~
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+ Other SSA Buy-In Initiatives - .. . '«

Pt

\ ’SSA has other rnrtlatrves in place to promote Medlcare buy-rn Whrte SSA ;vt 7
“plans for the multi- State- buy-rn outreach demonstration.and- prepares new-
referral procedures for potential elrgrbles identified during SSA: processrng

other-activities are in place to ser\re the needs of vulnerable aged and ,

'*‘drsabled Medrcare beneﬂcranes

. o
R

S o 'fProgram Informatron 35 000 OOO cost-of-llvmg adjustment notroes sent
~ to Social Security beneficiaries this month. reﬂect -more promrnent
,revrsed and expanded Medrcare buy -in: program mformatron

i ¢ Publrcrty SSA is work ng wrth the_;iHealth Care Frnancrng Admrnrstratron :
L (HCFA) to increase publrorty about the Medrcare buy-ln programs in .0k
~ SSA's t’ eld ofF ces pubhcatrons and mformatlon campargns ‘

o 'In Addrtron -

Srnce the Summer SSA lssued twozsets of detarled remlnders to each

- ofits 45 000 intake workers about the rmportanoe of followrng exrstrng

- vrnstructrons to drscuss the: Medrcare buy-in-programs routmely in -

S Aff-‘contacts with’ the pubhc and to mform potentrat ehglbles how to ﬂle for o
= ",those programs CEL oL e

-
,,,,,,
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PRESII)ENT LAUNCHES NEW CAMPAIGN TO ENSURE THAT
LOW-INCOME MEDICARE BENEFICIARIES RECEIVE PREMIUM ASSISTANCE
g J uly 7, 1998

Today, the President ahnounced a new outreach campaign to help millions of low-income seniors
and people with disabilities get assistance in paying Medicare premiums. A study by Families
USA reports that over 3 million low-income Medicare beneficiaries are not enrolled in the
Qualified Medicare Beneficiary (QMB) and related programs that pay for Medicare premiums
and (for some) copayments and deductibles. This assistance was expanded last year in the
Balanced Budget Act. ‘However, as this new report underscores, many eligible beneficiaries are
not aware of these cost—sharmg protections and others have difficulty accessing this critically
needed assistance. :

To address this problerin, the President has requested that the Department of Health and Human
Services (HHS) and the Social Security Administration (SSA) launch a multi-faceted effort to
enroll eligible Medicare beneficiaries in QMB and related programs. These new initiatives, that
build on existing efforts to help identify and enroll eligible beneficiaries and parallel the
President’s efforts on children’s health outreach, include:

* ~ Launching major new initiatives to educate Medicare beneficiaries about premium '
assistance programs. HHS and SSA will make unprecedented efforts to ensuring that
beneficiaries know labout these programs by distributing clear, plainly written information

about these progrars by:
|

- Sending mformatlon to all 38 million Medicare beneﬁclarles about this program in M |
either the Medlcare handbook and/or new parnphlets that will be sent to all beneficiaries
this fall. _
! .
- Informing evefy one of the 1.8 million new Medicare beneficiaries about this program
in the Medicare! initial enrollment package that is sent to these beneficiaries.

- Including information describing this program and an eligibility screening ’
worksheet on the new Medicare Internet site, “www.medicare.gov,” which is used byW
millions of older Americans and their families, as well as others who work w1th the -
elderly and people with the dlsabllltles

Deg

- Sendmg program information to more than 36 million individuals receiving Social g

Security benefits in the annual cost-of-living adjustment (COLA) notices this fall. W
| .

- Distributing 450,000 pamphlets as well as placing posters in SSA’s 1,300 field officev

where millions of beneficiaries go to enroll and ask questions about these programs.

« Encouraging the use of a simplified application process. In July, the Health Care
Financing Adminisﬁration (HCFA) will send a letter to State Medicaid agencies that includes ‘
a model, simplified application as well as examples of successful outreach and enrollment  J{ -
programs. HCFA will encourage states to adopt simple, user-friendly procedures such as a
mail-in application., - , SR

| | VS bR VE.\/)
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A Creating a Federal-State—consumer advocate task force to develop new strategles to
enroll eligible beneficiaries. Beginning this month, HHS, SSA, the National Governors’ Jvﬁ* “B
Association, and advocates of the elderly and people with disabilities will collaborate to ‘

identify and 1mplement strategies to educate beneﬁmanes about this program and to-make it

easier to enroll. %)

» Targeting eligiblefbeneﬁciaries through direct mailings. This fall, HCFA will send a
letter to a targeted group of beneficiaries who are likely to be eligible for these protectiong \}

beneficiaries to apply

~+ Directing SSA field office employees to strengthen efforts to advise beneficiaries about
QMB and related | programs. SSA will immediately send a reminder to all its workers :
about this program and encourage them to reach out to the millions of beneficiaries they see ¥
every day to ensure‘ they are informed about these programs:

« Providing the State Insurance Counseling and Assistance Programs (ICAs) with

materials to assist beneficiaries in enrolling in the premium assistance programs. ICAs %
provide assistance on insurance and benefits to millions of older and disabled Americans. /7~ ‘\
. i

These new initiatives build on an ongoing commitment by HCFA and SSA to targét and enroll
these vulnerable, low income Americans. For example, HCFA has provided training materials
on identifying and assisting potential beneficiaries to providers, advocates and States. SSA has
included information on programs in SSA pamphlets and handouts that could reach potential
candidates and conducted training for staff who interact with beneficiaries.

Background on the QMB and related programs. The following table shows eligibility for
premium and cost sharing assistance programs, which are offered in all States.

i
Category ﬂ Income Annual Income (1998) Medicaid Pays For:
‘ (Poverty) Individual Couple
QMBs: Qualified Medicare 0 to 100% Upto * Upto Medicare Part A & B premiums,
Beneficiaries $8,290 $11,090 deductibles, copayments
SLMBs: Specified Low- 100-120% | $8291t0 | $11,091 to Medicare Part B premium
Income Medicare Beneficiaries 9,900 13,260
QI-1s: Qualified Individudls 1 | 120-135% $9,901 to $13,261 to Medicare Part B premium
: 11,108 14,888 : :
QI-2s: Qualified Individuéls 2 | 135-175% | $11, 109 to $14,889 to | Part of Medicare Part B premium
14,328 19,228

Notes: Income guidelines mclude a $240 unearned income disregard; poverty thesholds are different in AK and HI.
There is also an assets limit of $4,000 for individual and $6,000 for couples for all groups: QI programs are subject
to the availability of capped fundmg allotments.

"{\lé\ X.g &‘nv K"‘“bM &Nﬂ-\’v:
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April 14, 1998

Note to: Bill Wélters/Bxli Vaughn
* Howard Cohen/Bridgett Taylor
. Alec Vachoanane Horton -

, Subject Rev:sed (Apnl 1998) Program Memorandum on anate Contracts

Attached is a copy of a revised Program Memodrandum on pnvate contracts that we ;ust issued
to carriers. This April 1998 document revises the January 1998 Program Memorandum on
private contracts. The questions and answers remain unchanged and were only reprinted. The
revisions are in the instructions to carriers and deal with inadvertent vs. knowing and willful

~ submission of claims by opt-out physwlans The changes are flagged. Please let us know if you

have any questions.

Debbie Chang
Director, Office of Legislation
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PROGRAM MEMORANDUM | mg’ﬁﬁﬁé’igﬁiﬁh

: CARRIERS L , ’ : ft{‘elzti:‘fmmancmg
O ——
- o CHANGE REQUEST #468

SUBJECT: Private Contracts Between Beneficiaries and Physicians/Practitioners

The purpose of this Prograrn Memorandum (PM) is to fumish you with material needed for the
implementation of §1802 of the Socml Security Act, as amended by §4507 of the Balanced Budget
Act (BBA) of 1997 which permits a p egsxman or practitioner to “opt out” of Medicare and enter into
private contracts with Medxca:e beneficiaries if specific requirements are met. ‘

The amendment made by §4507 of the BBA of 1997 to §1802 of the Social Security Act shall apply o
with respect to comracts entered into on and after January 1, 1998. K

The questions and answers Q’s and A’s) included in this PM differ from those previously sent to you
because of recent policy decisions, The Q’s and A’s shown in this PM supersede any Q’s-and A’
~ you have received pnor to this PM
| _This is a BBA Prov:sxon , |
“These mstructlons should be 1mplemented wlthm your current operatmg budget
This ‘Program Memorandum may be dnscarded December 31 1998.
The policy contact person for this Program Memorandum is Anita Heygster at (410) 786-4486,

The carrier operat:ons contact person for this Program Memorandum is Rhem Gray at’
(410) 786-6986. ’

DISCLAIMER: The revision date and transmxttal number only ‘p[;‘ly to the redlined
‘ material. Al other material was previously published in a Program
Memorandum and is only being reprinted.

HCFA Pub. 60B
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Private Contracts Between Beneficiaries and Physicians/Practitioners.--Section 1802 of the
Social Secunty Act, gsiamenaea by §4507 o_f the BBA of 1997, permits a physician or practitioner
‘to “opt out” of Medicare and enter into private contracts with Medicare beneficiaries if specific
requirements are met. | . ,
For purposes of this provision, the term “physician” is limited to doctors of medicine and doctors of
osteopathy who are_legalrlg authorized to practice medicine and surgery by the State in which such
function or action is performed; no other physicians may opt out. ~Also, for purposes of this
provision, the term “practitioner” means any of the following to the extent that they are legally
authorized to practice by the State and otherwise meet Medicare requirements: physician assistant,
nqri‘qipracm}oner, clinical nurse specialist, certified registered nurse anesthetist, certified nurse
midwite, clinical psychologist, or clinical social worker. . '

covered by . care and no Medicare payment can be made to that physician or practitioner directly
or on a capitated basis. -Additionally, no Medicare payment may be made to a beneficiary for items
or services provided directly by a physician/practitioner who has “opted out” of the program. Under
. the statute, the physician or practitioner cannot choose to opt out of Medicare for some Medicare
beneficiaries but not others; or for some services but not others. ‘

When a g:?{siciian or practitioner opts out of Medicare, no services provided by that individual are -

Medicare will make gynfxent for covered, medically necessary services that are ordered by a physician
- or practitioner who has opted out of Medicare if the ordering physician or practitioner has acquired
a unicixlxe provider identification number (UPIN) from Medicare and provided that the services are not
furnished by another physician or practitioner who has also oi:ted out. For example, if an “opt out”

- physician admits a beneficiary to a hospital, Medicare will reimburse the hospital for medically

" - necessary care. - '
In an emergency or urgent care situation, a physician or practitioner who ‘opts out may treat a =
Medicare beneficiary with whom he or she does not havea private contract. In such a situation, the
physician or practitioner may not charge the beneficiary more than what a non-participating Phgsician
would be permitted to charge and must submit a claim to Medicare on the beneficiary’s behalf.

.. Payment will be made for Medicare covered items or services furnished in emergency or urgent

- situations when the beneficiary has not signed a private contract with that physician/practitioner.

" Effective Date of the “Opt Out” Provision.—A physician or practitioner may enter into a private
contract with a beneficiary for services furnished no earlier than January 1, 1998. The physician or
- gracﬁtioner must submit the affidavit to all pertinent Medicare carriers within 10 days of the date the
rst private contract is signed by a Medicare beneficiary. . .
Contents of the Private Contract With the Beneficiary.—Under §4507 of the BBA, a valid private
contract must: i o ( : 7
. o Be in writing and be &gled by the Medicare beneficiary or the beneficiary’s legal
- representative in advance of the first service furnished under the agreement; _ ;

-_ o  Clearly indicate if the h’gsician_ or_practitioner .is excluded from participation in the
Medicare program under §1128 of the Social Security Act;

o ~Indicate clearly that by signing the contract ihé beneficiary or the beneficiary’s legal
representative: : ; |

- Agrees not to submit a claim or to request the physician or practitioner to submit a
claim for payment under Medicare, even if such items and services would otherwise be covered by

- Medicare;

- Acknowledges that Medigap plans do not, and that other suppiemental insurance plans
" may choose not to, make payment for items and services furnished by the physician or practitioner
- under, the contract; o
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- Agrees to be respon51ble for paymcnt of such items or servxoes o ;

BRI - “Acknowledgcs that no reunbuxscment wﬂl he prowded by chme for such itenis and ‘?_‘ X
- services; B} | f‘
- - Acknowledges that the hysmmn or prac’utmner is not lumted in the amount that he. , .
" orshe may charge the beneﬁcmry for the items and services furnished; and | o

o - Acknowledges that the beneﬁcnary has the right to have such itens and services (
prowdeci by other physxcxans.’pracuuaners who have not “opted out” of the program i

" To be valid, the agreement cannot be’ sxgned by the beneﬁcnary or the beneﬁcnary s legal |
representanve when t_he Medzcare beneﬁcxa:y is facmg an emergency or urgent health care sxtuat:on e

. Contents of the Aﬂ' dav:t —-The ptga:mn or practmoner must file an affidavit with the Medtcare t
- carner servicing their area no later 10 days after the first private contract is entered into. The |
carrier will ensure that the affidavit i is vahd and wxll keep itjon file. Under §4SO7 of the BBA, avalid
afﬁdawt must: { v }
SR ‘o Prowde that the physman or pmctmoner wﬂl not submxt any.claim to Medicare for any item
. Or service agowded to any Medicare beneficiary during the- 2 year penod beginning on the later of the .
date the affidawvit is sxgned orits eﬁ‘ectlve date; . . ‘
., | : o
L o  Provide that the phys1c1an or practmoner wﬂl not receive any Medxcare payment forany
- services provided to Medlcare beneﬁcumes elther dlrectly orona capxtated basis, .

o o Identtfy the physmlan or practltxoner (so that the carrier. can take appropnate actxon to _ \
ensure no payments are made to that physician or pracntloner dunng the opt out penod) .

- " As with pamclpauon agreements affidavits must be filed with all ‘carriers who have
junsdlc'uon over claims Itht: physxcmn or practitioner would otherwise ﬁle wath Medxcare a.nd

-0 ' Be in writing and be signed by the physician or practmoner

The Relationshi Beltween This Prov:s:en and_ Medacare Participation Agreements.—

Participating physicians and practitioners may opt out by filing an atiidavit that meets the above-

.. described criteria and which is received by the carner at least 30 days before the first day of the next '~
' calendar quarter showing an effective date of the first day in that quarter (ie. 1/1, 4/1,7/1,10/1). =

- Their participation ag,reement will terminate at that time.. They may not provide services under
private contracts with beneficiaries earlier than the effective date of the aﬂidawt Non—pamapatmg o
’ physmans and pracntxoners may opt out at any time. 1 -! o

.. You néed to.make the systems changes that will enable you to &t necessary edits in place wlthout
altering the payment amounts in effect for that part of the schedule year before which the
pamapatmg physician or practitioner opts out.

T Relationship to Non-Cclvered Services.—Since Medicare rules and regulatlons do not apply to 1tems Co
.* or services not covered Dy Macare, a private contract is not needed to furnish such items or services. .
- to Medicare beneficianies. A gdvate contract is needed only for items or services that would be

* covered by Medicare and where Medicare might make payment if a claim were submitted. Examples
" of services. not covered by Medicare mclude cosmenc surgery and routine physical exams.

o Sm'ularly, where a beneﬁcllary, who is‘enrolled in a Medxcare nsk-based managed care g.dl goes out

of plan to acquire a service and the plan does not cover it, the enrollee is liable for the full charge for
- the service and the physxcxan or practmoner does not need to sngn a pnvate contract to collect
B payment for the noncovFred semce \ , o ; :
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Maintaining Information on “Opt Out” Physicians.—Maintain information on the “opt out”
- physicians/practitioners. At a minimum, capture the name and UPIN of the physician/practitioner,

the effective date of the “opt out” affidavit, and the end date of the opt out period. You-may also

include other provider-specific information you may need. If cost effective, you may house this

information on your provider file.

- Informing Managed Care Plans Who the “Opt Out” Physicians Are.—Develop data exchange
mecm s for #ﬁﬁﬁ: g Medicare managed care plans in your service area with timely information
on a%hysman{s and practitioners who have opted out of Medicare. For example, you may wish to

establish an internet website “Home Page” which houses all the “opt out” physicians/practitioners -

information. You will need to negotiate appropriate “opt out” information exchange mechanisms

with each managed care plan in your service area. .
: : L i

System Identificat'im]t».—l?,nsure that your system can automatically identif{'claims that include .
services furmished by providers or practitioners who have opted out of Medicare. Do not make
payment to any “opt out” physician/practitioner for items or services furnished on or after the -
eftective date of their, “opt out” afﬂgavit unless there are emergency and urgent care situations
involved. In an emergency and urgent care situation, payment can ge made for services furnished to

a Medicare beneficiary: if the beneficiary has no contract with the “opt out” physician/practitioner.
Refer to the following section title, “Emergency and Urgent Care Situations”. ‘

. I . : ' . 4
Emergency and Urgent Care Situations.—Payment may be made for services furnished by an “opt -
‘out” physician/practitioner who has not signed a private contract with a Medicare benegéiary t‘gr
emergency and urgent care items and services ﬂgrnished to, or ordered or prescribed for such
beneficiary on or after the date the physician “opted out”. ‘

In this circumstance the physician or practitioner must submit a completed Medicare claim on behalf
- of the beneficiary and! document on an attachment that the services furnished to the Medicare
) beneﬁcia{?' were emergency or urgent and the beneficiary does not have a private agreement with him
or her. If the physician or practitioner did not submit the appropriate documentation, then deny the
claim so that the beneficiary can appeal. Inform your provider community via your next Medicare

- Carner Bulletin that documentation is needed in this situation. o

Deny payment for emer&ency or urgent care items and services to both an “opt out”
physician/practitioner and the beneficiary if these parties have entered into a private contract.

Denial of Payment to Employers of “Opt Qut” Physicians and Practitioners.--If an “opt out”
physician or practitioner is employed in a hospital setting and submits bills for which payment is
rohibited, the Part B ‘carrier surveillance process usually detects and investigates the situation.
_ g!owever, in some instances an “opt out” physician/practitioner may have a §ala?r arrangement with
a hospital or clinic or work in group practice and may not directly submit bills for payment. 1fyou
detect this situation, contact the hospital/clinic/group practice and inform them that you are reducing
the amount of their payment by the amount of Federal money involved in paying the “opt out” -
physician/practitioner. - : ’

" Denial of Payment to Beneficiaries and Others.—If a beneficiary ‘submits.a claim that includes
 Jtems or services furnished by an “opt out” Qﬁysmla.n or practitioner on dates on or after the effective

date of opt out by such ‘physician or practitioner, deny such items or services:

' Paﬁment for Medically Necessary Services Ordered or Prescribed Bg An Opt Out Physician
or Practitioner.—If claims are submutted for any 1tems or services ordered or prescrl by an “opt
out” physician or practitioner under §4507 of the BBA of 1997, you may pay for medically necessary
services of the furnishing entity, provided the furnishing entity is not also a physician or practitioner
that has opted out of the Medicare program. . : ‘

i B

i
|
i
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Mandatory Claims Submission.~Social Security Act §1848(g)(4), Physician Submission of Clairis,

regaq Ing mandatory claims submission, does not apply once a J:hysxaan or practitioner signs and
submits an affidavit to the Medicare carrier opting out of the Medicare program, for the duration of
his/her “opt out” pen?d, unless he/she knpwmggr and willfully violates a term of the affidavit.

Yiolation of Agreement Not to File Claims.—When a ph\ésician or practitioner who has “opted out”
of m. ¢ ﬁaicgrc program and Eﬁo:mné}y and willfully submits a bill to Medicare, the pe‘mfty is that
- “this subsection shail not apply with respect to any items and services provided by the physician or .
practitioner pursuant to any contract.....” per §1802 )(3)(C)(ii:§the Social Secunty Act. Thus, he
or she is no longer exempt from the mandatory claims and limiting charge rules and must submit .
claims (which HCFA will deny per §1802(b)(3 i) of the Social Security Act) and is bound by the
limiting charge in what he/she can charge the beneficiary. ’ :

Ifg'ou receive a claim from an “opt out” physician or practitioner without the required documentation

of an emergency or urgently needed care situation, send him/her a letter advising him/her that you -
have received a claim and believe that it may have been filed in error. Ask the physician or
practitioner to provide you with a response within 45 days (per Medicare Carriers Manual §3319) -
as to whether the received claim was: a) an emergency or urgent situation, with missing
documentation; or b) ﬁled in error.

* In your development letter request that he/she submit the following information with their respbnse:' ;

1) Emergency/x_irgep’t care documentation if the claim was for a service furnished in an !
emergency or urgent situation but included no documentation to that effect, and/or '

. 2) [Ifthe claim is was filed in error, ask the physician or practitioner to explain whether the
filing was an isolated incident or a systematic problem affecting a number of claims, f

In either case, explain in your request to the physician or practitioner that you would like to resolve .

this matter as soon as possible in order to avoid the initiation of administrative proceeding against

him/her. Instruct them that they must provide the information you requested within 45 days of the
- date of your development letter. Provide the physician or practitioner with the name and telephone -

+

number of a contact person in case they have any questions.

If claim submission was due to a systems problem, ask the physician or practitioner to include with
their response an explanation of the actions being taken to correct the problem and when he/she -

ects the systems error to be fixed. If the claim su%nﬁssion problem persists beyond the time dper'iocl :
indicated in his‘her response, re-contact him/her to ascertain why the problem still exists and when
they expect to have it corrected. Repeat this process until the system problem is corrected.

Also, in your development request, advise the physician or practitioner that if no response is received
by the due date you will assume the claim was submitted intentionally and that this could resultina -
determination that they are once again subject to Medicare rules. :

Hold the claim and any others you receive from the physician or practitioner in suspense until you
hear from the physician or practitioner or the response date lapses.

- If the physician or practitioner responds that the claim was filed in error, continue processing the
claim, deny the claim and send the physician or practitioner the appropriate Remittance Advice and
send the beneficiary an EOMB with the appropriate Janguage explaining that the claim was submitted
erroneously and they are responsible for this charge. In other words, the limiting charge provision
does not apply and the beneficiary is responsible for all charges. This process will apply to all claims
until the physician or practitioner is able to get his/her problem fixed. :

| ’

If you do not receive a response from the physician or practitioner by the development letter due date -
or if it is determined that the “opt out” physician/practitioner knowingly and willfully violated his or
her agreement not to file claims to Medicare (except for claims for emergency or urgent care services
furnished to a beneficiary with whom the physician or practitioner has not entered into a private

i
i
¢

|
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contract) he/she must thereafter submit claims for all services to Medicare beneficiaries (for which -
no Medicare payment may be made) and must abide bg the limiting charge rules and regulations |
(which the carner must agm qnforceg for the duration of the “opt out” penod. In other words, the
physician/practitioner’s knowing and willful act of submitting 2 claim to the pro other than a
claim for emergency/ﬁmt care as discussed above, is in violation of the physician’s or practitioner’s
agreement (per the afiidavit) not to file such claims and makes the contract with the Medicare

- beneficiary null and void. Formally notify the physician/practitioner of this determination and
of the rules that again apply (e.g., mandatory submission of claims, limiting charge, etc.).

The act of claims submission by the beneficiary for an item or sarvice provided by a
physician/practitioner who has “opted out” is not a violation by the physician/practitioner and does
not nullify the contract with the beneficiary. However, if there are what you consider to be 2
substantial number of claims submissions by beneficiaries for items or services by an “opt out”
physician or practitioner; investigate to ensure that contracts between the physician/practitioner and
the beneficiaries exist and that the terms of the contracts meet Medicare statutory requirements
outlined in this instruction. If non-compliance with the “opt cut” affidavit is determined, develop
claims submission or limiting charge violation cases, as appropriate, based on your findings.

Notice to “Opt Out” Physicians or Practitioners.—To ensure that the notice denying payment to
the “opt ou\:’| physician’ or practitioner indicates the proper reason for denial of payment, include
language in the notice appropriate to particular circumstances as follows: P
| . . '

o  Use the following message when the claim is submitted inadvertently é the “opt out”
physician or practitioner. Use claim adjustment reason code 28 (coverage not in effect at the time
service was provided) at the claim level with group code PR (patient responsibility) and the new claim
level remark code MA47: : ' o

- “Our records show that you have opted out of Medicare, agreeing with the patient not
“to bill-Medicare for services/tests/supplies furnished. As a result, we cannot pay this claim. The
patient is responsible for payment.” '

o Usethe folim:ving message when the claim is submitted kno‘winglx‘ and wi‘llfullx by the

-

: ;‘opt’out" physician or practitioner. Use claim adjustment reason code 28 (coverage not in effect at
 the time service was provided) at the claim level with group code PR (patient responsibility) and the
new claim level remark code MASé: ‘ . :

- “Our records show that you have opted out of Medicare, agreeing with the patient not
to bill Medicare for services/tests/supplies furnished. As a result, we cannot pay this claim. The
patient is responsible for payment. Under Federal law you cannot charge more than the limiting
charge amount.” ‘ ,

~ Notice to Beneficiaries.To ensure that the notice to the beneficiary indicates the proper reason for
ot payment, include language in the notice appropriate to particular circumstances as follows:

o Use the following message when the claim is submitted inadvertently by the “opt out”
physician or practitioner (use which ever message is appropriate for your system). ‘

I - EOMB #21.30 — “The provider decided to dro? out of Medicare. No payment can
| be made for this service. You are responsible for this charge.’

. - MSN #21.20 - “The provider decided to drop out of Medicare. No payment can be
- made for this service, X‘ ou are responsible for this charge™ . :

o Usethe fo]]miwing message when the claim is submi_tted knonfinglx and willfully by the
“opt out” physician or practitioner (use which ever message is appropriate for your system):

|
t
i
<
)
|

t

i
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Ca EOMB #2129 — “The provider decided to drop out of Medicare. No entcan
be made for this service. You are responsible for this charge. Under Federal law your ao'ctor can .
. not charge you more than the limiting charge amount.” *

- MSN# 21.19 — “The provider decided to drop out of Medicare. No payment can be -
made for this service. You are responsible for this charge. Under Federal law your doctor can not
charge you more than the limiting charge amount.”

o Use th‘e‘ follé\yi message when the claim is submitted By the beneficiary for a service
ﬁmtush)ed by an “opt out” physician or practitioner (use whichever message is appropriate for your
systern): | ' ; a o ‘ ’

! . -
- EOMB #21.30 — “The provider decided to drop out of Medicare. No payment can
be made for this service. You are responsible for this charge.”

- MSN#21.20 — “The provider decided to drop out of Medicare. No payment can be
made for this service. You are responsible for this charge.” - _ )

Reporting.—Compile data for HCFA on the number of physicians and practitioners who sign up to
privately contract with Medicare beneficiaries. Prepare a quarterly “Private Contracting” report and
submit it to HCFA CO and copy your RO. Send quarterly reports to: HCFA, Center forgH th Plans
and Providers, Provider Purchasing and Admunistration Group, Division of Practitioner Claims
. Processing, 7500 Secunty Boulevard, Baltimore MD, 21244. Reports may be faxed to (410) 786-
4047, Attn: CHPPs, PPAG, DPCP, in lieu of mailing a hardcopy report. Prepare a separate report
for each contract jurisdiction. , :

Use the following report format: o , ] | ‘
Name of Report: Private Contracting Data .

1. Carrier name:

2. Carrier number;. | , :

3. Quarter: (beginning 'and end date) ' '

4. Number of “private contracting” affidavits received during report period:
S. Detail information: (use the following format) -

Specialty ~ Name/Address: PIN  UPIN  ParStatus  Affidavit  Effective
T \ o , ‘ . Receipt Date

’ Date.

Sort the report data by fphysician/practitioner specialty.
A | : 4

The report is due 30 days after the end of éach quarter (e.g., a report for the 4/1/98-6/30/98 quarter -
is due July 30, 1998). ; o ) . A

HCFA will notify you if and when this report is either discontinued or put on the CROWD system.
Questions and Answers on Private Contracts.~Following are the most frequently asked questions
and answers. Include this information in your next regularly scheduled bulletin.

1. Whatisa‘p ri;zate contract” and what does it mean to a Medicare beneficiary who signs it? ’;

As provided in §4507 of the Balanced Budget Act of 1997, a “private contract” is a contract between
a Medicare bcncﬁcia? and a physician or other practitioner who has “opted out” of Medicare for
2 years for all covered items and services he/she furnishes to Medicare beneficiaries. In a private

contract, the Medicare beneficiary agrees to give up Medicare payment for services furnished by the
physician or practitioner and to pay the physician or practitioner without regard to any limits that
would otherwise apply to what the physician or practitioner could charge. o :



APR-21-1998 13:14%S ' HCFA LEGISLATION ' V2€1269E}168 P.10-14

P '

2.  What has to'be in a private contract and when must it be éigged?

The private contract must be signed by both parties before services can be furnished under its terms

and must state plainly and unambiguously that by signing the private contract, the beneficiary or the
beneficiary’s legal Tepresentative: : : :

- Gives dp all Medicare coverage of, and payment for, services furnished by the “ opt
out” physician or practitioner, » A

] - Agree§ ;not to bill Mediqai:e or ask the physician or prak:titionef to bill Medicare for -
items or services furnished by that physician or practitioner; - _ :

: - Isliable for all charges of the physician or practitioner, without any limits that would .
otherwise be imposed by Medicare; .

-~ - Acknowledges ihat Medigap will not pay towards the services and that other -
- supplemental insurers may not pay either; and - A R

- - Acknowledges that he/she has the right to receive items or services from physicians
and practitioners for whom Medicare coverage and payment would be available. *

The% contract must also indicate whether the physician or practitioner has been excluded from
Medicare. : o , . )

| ' L -
A contract is not valid if it is entered into by 8 beneficiary or by the beneficiary’s legal representative

when the Medicare beneficiary is facing an emergency or urgent health situation.

i

3. Who can “opt out” of Medicare under this provision?

: | . L :
Certain physicians and practitioners can “opt out” of Medicare. For purposes of this provision,
physicians include doctors of medicine and of osteopathy.. Practitioners permitted to opt out are
physician assistants, nurse practitioners, clinical nurse specialists, certified registered nurse. |-
anesthetists, certified nurse midwives, clinical social workers, and clinical psychologists. '

The “opt out” law does not define “physician” to include optometrists, chiropractors, podiatrists,
dentists, and doctors of oral surgery, therefore, they may not opt out of Medicare and provide
services under private contract. .Physxcai therapists in independent Kix:cuoe and occupational therapists
in independent practice cannot opt out because they are not within the “opt out” law’s definition of
- either a “physician” or “practitioner”. - .
l ' . .
4, Can physician ractitioners who are suppliers of durable medical equipment
MEPOS), independent diagnostic testing facilities, clinical laboratories, etc.. opt out of Medicare

or only these services? - ~ ,
No. If a physician or J:mctitioner chooses to opt out of Medicare, it means that he or she opts out for
all covered items and services he or she furnishes. Physicians and practitioners cannot have private
contracts that apply to some covered services they furnish but not to others. For example, ifa
physician or practitioner provides laboratory tests or durable medical equipment incident to his or her

rofessional services and chooses to ogt out of Medicare, then he or she has opted out of Medicare

For payment of lab services and DMEPOS as well as for professional services. If a physician who has -

- opted out refers a beneficiary for medically necessary services, such as laboratory, DMEPOS or

. inpatient hospitalizatiorn, those services would be covered. (See #18.) In addition, because suppliers
of DMEPOS, independent diagnostic testing facilities, clinical laboratories, etc., cannot opt out, the -
physician or practitioner owner of such suppliers cannot opt out as such 2 supplier.
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5. Howcan parfticigating‘ physicians and practitioners opt out of Medicare?

 Participating phj,fsiciané and practitioners mag opt out if they file an affidavit that meets the criteria

and which is received bg" the carrier at least 30 days before the first day of the next calendar quarter

showing an effective date of the first day in that quarter (i.e., 1/1, 4/1, 7/1,10/1). They may not

gg;xd_e services undef private contracts with beneficiaries earlier than the effective date of the
avit. K ‘

Non-participating physicians and piactitio‘ners may opt out at any time by filing an affidavit.

6.  What happens if a physician or practitioner who opts out is a member of 2 group practice
or otherwise reassigns his or her Medicare benefits to an organization?

Where a physician or {;{/{écﬁ_tioner opts out and is a member of a group practice or otherwise reassigns
his or her rights to Medicare payment to an organization, the organization may no longer %I:ll
Medicare or be paid by Medicare for the services that physician or practitioner ﬁmﬁsﬁes to Medicare
beneficiaries. However, if the physician or practitioner continues to grant the organization with the
~ right to bill and be paid for the services he or she furnishes to patients, the organization may bill and

- 'be paid by the beneficiary for the services that are provided under the private contract.

The decision of a physician or practitioner to opt out of Medicare does not affect the ability of the
oup practice or organization to bill Medicare for the services of physicians and practitioners who
ave not opted out of Medicare. : : S ‘

r .
7. Can organizations that furnish physician or practitioner services opt out?

No. Corporations, partnerships, or other organizations that bill and are paid by Medicare for the
. services of physicians or practitioners who are employees, partners, or have other arrangements that
meet the Medicare reassignment-of-payment rules cannot opt out since they are neither physicians
rior practitioners. ‘Of course, if every physician and practitioner within 3 corporation, partncrshig, or -
other organization opted out, then such corporation, partnership, or other organization would have
in effect, opted out. 1 R i | : ‘
8. Can a physician or practitioner have “private contracts” with some beneficiaries but not
-others? ! o - :

[

No. The physician or practitioner who chooses to opt out of Medicare may provide covered care to’
Medicare beneficiaries only through private agreements. -

" To have a “private contract” with a beneficiary, the physician or practitioner has to opt out of
Medicare and file an affidavit with all Medicare carriers to which he or she would submit claims, .

" advising that he or sheihas opted out of Medicare. The affidavit must be filed within 10 days of

~ entering into the first “private contract” with a Medicare beneficiary.  Once the physician or |

ractitioner has opted out, such ghysidan or practitioner must enter into a private contract with each -

icare beneficiary to whom he or she furnishes covered services (even where Medicare payment

would be on a capitated basis or where Medicare would pay an organization for the physician’s or

practitioner’s services to the Medicare beneficiary), with the exception of a Medicare beneficiary

needing emergency or urgent care. ‘ : ' C . ‘

Physicians who provide services to Medicare beneficiaries enrolled in ‘thé new Mcgiical Savings
Account (MSA?‘ cfemonstratjor} created by the BBA of 1997 are not required to enter into a private
~ contract with those beneficiaries and to opt out of Medicare under §4507 of the BBA. o

9. What has to be in the “opt out” affidavit?
To be valid, the affidavit must:
. Provide that the physician or practitioner will not submit any claim to Medicare for |

;
i
i
i
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any item or service provided to any Medicare beneﬁcié.ty during the 2 year period begiming' on the
date the affidavit is signed, : 4 ' -

' i - Provide that the physician or gractitioner will not receive any Medicare'paymént for
any items or services provided to Medicare beneficiaries; R ' B

-~ Identifythe physician or practitioner sufficiently that the carrier can ensure that|no
payment is made to the physician or practitioner during the opt out period. If the physician has
already enrolled in Medicare, this would include the physician or practitioner’s Medicare uniform
provider identification number (UPIN), if one has been assigned.  If the physician has not enrolled
mn Medicare, this wouldi include the information necessary to be assigned a UPIN,

- Befiled \!wt.h all carriers who have jurisdiction over claims the physician or practitioner
would otherwise file with Medicare and be filed no later than 10 days after the first private contract
to which the affidavit applies is entered into, and - o '

- Bein writing and be signed by the physician or practitioner.

10. Where and when must the “opt out” affidavit be filed?

An “opt out” affidavit must be filed with each carrier that has jurisdiction over the claims that the
“physician or practitioner would otherwise file with Medicare and must be filed within 10 days after
the first private contract to which the affidavit applies is entered.into. ~ .

11. How often can a physician or practitioner “opt out” or return to Medicare?

i . . ’ . .
Pursuant to the statute, once a physician or practitioner files an affidavit notifying the Medicare
. carrier that he or she has opted out of Medicare, he or she is out of Medicare for 2 years from the
date the afhidavit is signed. After those 2 years are over, a physician or practitioner could elect to
return to Medicare or to “opt out” again. ‘ : .

12. Can a physician or practitioner “opt out” for some carrier jurisdictions but not others?

No. The opt out a;zﬁaliés to all items or services the physician or practitioner furnishes to Medicare
- beneficiaries, reg es§ of the location where such items or services are furnished .

13. What is the eﬁ“ective date of the “opt out” provision?

A physician or practitior;er may enter into a private contract with a beneficiary for services furnished
on or after January 1, 1998. S :

: 14. Does the statute preclude physicians from treating Medicare beneficiaries if they treat
- private pay patients? : . : o R :

No. Medicare does not greqlude physicia_ns‘from treating Medicare beneficiaries if they treat private -
pay patients, when such private pay patients are persons not eligible for Medicare under age 65/ or
are individuals who are; entitled to Medicare benefits but have chosen not to enroll in Part B.

15. Do Medicare rules apply for services not covered by Medicare?

If a service is one of a type that Medicare categorically excludes from coverage, Medicare rules,
- including opt-out rules, do not apply to the furnishing of the noncovered service. For example
Medicare does not cover hearing aids; therefore, there are no limits on charges for hearing aids, and -
- beneficiaries pay completely out of their own pocket if they want hearing aads. ;

If a service is one that is not covered because, under Medicare rules, the service is never found o be
medically necessary to treat illness or injury, no claim need be submitted, but the physician or
practitioner who has not opted out may charge the beneficiary for the noncovered service only if he
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or she gives the beneficiary an advance beneficiary notice of noncoverage.

i .

If a service is one which Medicare has determined is medically necessary where certain clinical
criteria are met, but is not medically necessary where these criteria are not met, a claim must be
-submitted since it is possible that the carrier may determine that the service i1s covered in the .
individual beneficiary’s case, even where the physician or practitioner who has not opted out believes = -
that it will not be covered and has given an advance beneficiary notice to that effect. In this case, if -
Medicare denies the claim on the basis that the service was not medically necessary, the physician or .
practitioner who has given the advance beneficiary notice may bill the %eneﬁcimy. '
R { .

 Wherea physician or practitioner has opted out of Medicare and agreed to provide covered services
~only through private contracts with beneficiaries that meet the criteria specified in the law, the
physician or practitioner who has opted out is prohibited from submitting claims for covered services.

16. Is a private contract needed for services not covered by Medicare?

No. Since Medicare rules do not apply for services n@t covered by Medicare, a private contract is
not needed. A private contact is needed only for services that are covered by Medicare and where
Medicare might make payment if a claim were submitted.

A physician or %ractitiqner may furnish a service that Medicare covers under some circumstances,
but which the physician anticipates would not be deemed “reasonable and necessary” by Medicare
in that particular case (e.g., multiple nursing home visits, some concurrent caré services, two
mammograms within a 12 month period, etc.). If the physician or practitioner gives the beneficiary
an “Advance Beneficiary Notice” that the service may not be covered by Medicare and that the
beneficiary will have to gay for the service if it is denied by Medicare, a private corntract is not
necessary to permit the' physician or practitioner to bill the beneficiary if the claim is denied.

17. What rules agplx to urgeht or émergengx treatment?

The law precludes a pby‘sicipn or practitioner from having a beneficiary enter into a private contract
when the beneficiary is facing an urgent or emergency health care situation.

‘Where a physician or a practitioner who has opted out of Medicare treats a berieficiary with whom
he does not have a private contract in an emergency or urgent situation, the tphysician or practitioner
may not charge the beneficiary more than the Medicare limiting charge for the service and must

. submit the claim to Medicare on behalf of the beneﬁciar{{or the emergency or urgent care. Medicare
gayrrée{nt may be made to the beneficiary for the Medicare covered services fumnished to the |
eneficiary, - n ‘ ,

18. will Mcdicéré make payment for services that are ordered by a ghx;_iciari or practitioner
who has opted out of Medicare? '

Yes, provided the “optiout” physician or practitioner ordering the service has acquired a uniform
provider identification number (UPIN) and the services are not furmnished by a physician or
s and clinical soci

practitioner who has also opted out.

19. Clinical psychologt i 2 ized b% ahd
gnrolled by Medicare unless they meet certain criteria specified by HCFA, some ¢ ch_are
voluntary Are the requirements for opting out of Medicare different for these practitioners?

" No. A clinical psychologist or clinical social worker must meet the affidavit'and private contracting
rules to opt out of Medicare. : ' .

20. What is the relationship between an Advanced Beneficiary Notice and a private contract?

There is no relationship between these instruments. A physician or ﬁragti_tioner may furnish a service
that Medicare covers under some circumstances but which the physician anticipates would not be -

]
i
!
'
H
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" deemed “reasonable and necessary” under Medicare program standards in the particular case. If the
beneficiary receives an “Advance Beneficiary Notice” that the service may not be covered by
Medicare and that the beneficiary will have to pay for the service if it is denied by Medicare, and
payment for the service is denied as a “medical necessity denial,” a private contract is not necessary
to bill the beneficiary if the claim is denied. =~ - : :

21. Are there any situations where a physician or practitionér who has not opted out of
Medicare does not have to submut a claim for a covered service provided to a Medxcare'beneﬁmg‘?

Yes. A physician who has not opted out of Medicare must submit a claim to Medicare for services
that may be covered by;Medicare unless the beneficiary, for reasons of his or her own, declines to
authorize the physician c;rdpmcﬁtioner to submit a claim or to furnish confidential medical information
to Medicare is needed to submit a proper claim. Examples would be where the beneficiary does
not want information about mental illness or HIV/AIDS to Ee disclosed to' anyone. Moreover, if the
beneficiary or their legal representative later decides to authorize the submission of a claim for the
. service and asks the physician or practitioner to submit the claim, the physician or practitioner must
0 SO. FE. :

The Health Care Financing Administration does not seek to limit or interfere in the right of a

beneficiary to obtain medical care from the physiciar or practitioner of his or her choice. However,

once a physician or practitioner who has not opted out of Medicare has furnished a covered item or

service to a beneficiary who is enrolled in Part B of Medicare, the law requires that the physician or
_practitioner submit a claim to Medicare for the covered services.

22. How do the pfr‘ivate contracting rales work when Medicare is the secondary payer?

When Medicare is the secondary gayer, and the physician has opted out of Medicare, the physician
has agreed to treat Medicare beneficiaries only. throuEh private contract. The physician or
practitioner must; therefore, have a private contract with the Medicare beneficiary, notwithstandin
that Medicare is the secondary payer. Under this circumstance, no Medicare secondary payments wi
'be made for items and services furnished by the physician or practitioner under the private contract.
I s o . :

1
!
'
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vICE PRAESIDENT

POBI- s Lol l FAX QD3-232-9040
AGCIOECONOMIL AFFAIRE AND POLICY ANALY!IS T

Memorandum . ! g

To: Barbara Woollay .

From: Rosi Sweane

Subj: . AAFP Paosltlon on Kyl Amendmant . .
Date: February 4, 1998 )

The fo!lawmg is the posmmn of the Amemcan Academy of Famity Physrcians on Private -
Contractmg/ Kyl Armendmant. ‘

The American Academy of Family Physicians could support tha Kyl amendment wn:h
the following provlstons for protection of patients' rights: AR .

1. Contract Terms sre fairly stated.
2. -Full éiscloaure of fees to patient;s before'cont:récts signed. 7
3. Ensure access to physicians, such as possnbly excluding sole commumt:y

providars from private contracting. . . e
4, Prohiibltion on private contracting for due! eligibles [Medicare/ Madica’id}. '
. t o ’ ‘
In its present form,i the Amarican Academy of Family Physicians cannot support the bill.

i
i

A.',:..'.
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Mall West, s:mlmuamrhmapm. PAI9I0GIST2 - | William A Reynelds, MD. FACP
Telephonc: 715 351 2400 07 800521 1566 Fax: 215 3128 L rasiden
‘ m&pltwwwacmhnc-owg ;}' l o

. November 5, 1997 e
'The Hononhle Tay Rockefeﬂex . ) W
szemeccComnuttec R o
SBlHanSeaneOﬁceBuﬁdmg : ' ‘

Washington, DC 20510-4802

Dear Seaator Rcckefener ‘ |

Iamwmmgm expressthecomems ofﬂmAmmcam Col!cgc ofPhysacaanxmthMedxcare
private contracting leg\s!auon (S. 1194), sponsored by Sen. Jon Kyl. The American College of
* Physicians, as you know, is the nation’s largest medical specialty socicty, with 100,000

members in the field ofmemalmemcme Internists weatmoreMedmrepanemsdnnanyother

speqalty

The ACP comcnds you: commntee for introducing sxgnﬁuint innovations and ﬁexlhxlny into
the Medicare pmgamm the recently enacted Balanced Budget Act (BBA). Howeve, we urge

. younmtoleg:slateﬁmheronmexssueofpxmconmcung Because this issue is central 1o -
themzegmyoftheMedampmgram,xtwouldbeumsctomakemchafundmdchan.ge |

without conmdemnonlby the new bxpamsan commission on Medxcare

~ The Amencan Conege of Physmans bas the foliowmg concems with the Kyl bﬂ! whwh permits
: pnvzze con:racnng on a semce—by-semce bnsxs *
t
’ 1‘11: inn could nndmnme physxaan-pauent reht:onsmps

Most people are not comfortable discussing fees and ﬁnnnocs w:zh physxcmns but the Kyl bill

- forces patients to take the initiative of asking. Furthenmore, private contracting on a service-by-

service basis could creaxe ambiguity that can easily lead to conflict. Since the scope of services
" needed can neverbeﬁm;v predicted, what happens when, for example, a physician believes a
private contract paﬁent needs a sanogram? Does the physician tell the patient what it costs
before doing the sonogcam‘f Do the physician and patient then negotiate whether the sonogram

is part of the conr.mct, right in the exam room? Should the decision to have the sonogram hinge

_on what the doctor will charge or whether the doctor will take Medicare’s fee? As physicians,

"‘we must insist these: decxsxons be based on patients’ medical needs. As physxaans, we are .

. concemncd that the Kyl bill will be seen by ouxr patients as an effort to increase our incomes at
~ patient expense, overslmdowmg our comnutment to h:gh—quahty pat:ent care.
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The Kyi bill could nndcrmineﬁle integrity and incentives ochdicare payment.

To encourage cost~eﬂ"ecuve use of resources, Medicare encourages managed care. Yet, under the
Kyl bill, any managed care enrallee could pay an outside physician separately for a service undera -~
private contract, ameewhuhakadyhasbmamnnﬂb'facmedmtothemmagedcm '
payment. In essence, plans can be paid for services they do not provide. In provider sponsored
organizations, physicians could be paid twice under private contracting — once by the patxent and
once as part ofthc actuarially calaﬂated capitated payment to the plan. .

Also, pnvate contracnng mnds tombunzﬂe payment for services. For the heneﬁcmry this means
greater out-of-pocket costs. The largely low-income population served by Medicare can scarcely
- . afford the out-of-pocket costs that will be generared by widespread availability of private

contracting. .

L |
TheKyl bill eonld mnfound e.ﬂ’orts to reduce fraud and abuse. :

Even though the vast ma;omy of phys:aans bill as accuratc!y as they can, private contractmg ona
service-by-service basis creates the potential for fraud and sbuse. On a service-by-service basis, it
creates administrative difficulties and would require HCFA to spend resources on monitoring. The
Ky! bill requires provision of only minimal information necessary to prevent double payment for a
service delivered under a private contract The bill does ot require that the names of providers,
patients and services be given to HCFA or a private contract pam:m’s health plan. This makes i it
. .possible to bill Medicare or a point-of-service plan for a service already charged to the parient.

' Even if the specific information were provided, HCFA would have.to mmh the informanon with
claim ﬁhngs 2 burdensome and costly process, ,

Semces under pnvau: sontm:tmg escape quality and utdmnou momtormg

Fair and eﬁed:ve co!laboranve monitoring by physicians and others can improve quahgr and
decrease casts. Private contracting is a regression from efforts to get more for our health care
- dollars. Addifionally, private contracting works against eﬁ'ons to collect data thhwluch o
measure and improve qua!xty and cost efficiency. -

Because private cnmant sexvices esmpe programmatic aswssmm of medieal nscesslty, private
contracting would niot necessarily reduce Medicare claims. Aside from problems of potential
double-billing and fraud and abuse, any savings to Medicare could be offset by new services
generated by pnva:e contract visits. For example, Medicare may bear the cost of follow-up
services to false posmve results of medically unnecessary tests perfonned under pnvam contract.s

The Ky! bill conld threaten the vxab:my of Medu:are as an insurance pmgrnm that offers
accessible, aﬂ'crdable high-quality care. :

Physicians atready havc the &eedom o Dpt out of Medm:e Most choose not to do 50 because
like private health plans, Medicare delivers Significant rumbers of patients to participating -
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prmders By allowing thc deasxcm to be madeonsa smce-by—eewxce bas.:s the Kyl bill threatens
Medicare's viability as a health plan. An anslogy can be found mthepnvate seotor. Neither
employers nor the FEHBP, upon which the Medicare+Chaice options are based, allow physicians
to contract privately for a higher fec outside the payment rules of the plan chosen by the
employee. This practice would undermine the economic dynamics that enable bealth plans to meet
market demand for high-quality care at a reasonable cost. In both Medicare and the private

- sectors, physicians can opt into or out of 2 plan, but they cannotjcm aplan and then decide 1o

' write the;r own mlac for parhupanon e 4 - A N

Byallawxngmvmconnacmgmasmccby~mccbms,theKylbdlsetsupaperveme . -
financial incentive for physicians to avoid Medicare patients. A Medicare program govemed by )
legislative incentives that encourage the upper middle class, the wealthy, and physicians 1o shun

‘the program cannot mamtam financial and palitical support. Such incentives are created when

. Congress allows emepums to Medicare payment and quality rules, as with the separare setof

-~ feo-for-service options m the BBA — MSAs, private fee-fur-service and private contracting.  ©
Because these options : axe more attractive to wealthier patients and those with better health risks,

the pool of remaining Meadicare enrolless, including managed care enrollees, could become sicker,
poorer and costlier to care for. The Kyl bill may be an additional drain on Medicare’s resources.

. Semn:or Rockefeller, in conclusxon, private wntrucung as expanded by the Kyl bill will have many
‘unknown effects that should be studied in the broader context of Medicare reform by the
bipartisan commission. The issue is not, as some have claimed, freedom to choose one’s doctor. -
. Medicare patients have that freedom ~ in contrast to many enrollees in Medicaid and employer-
sponsored plans. The issue, at its core, is balance billing. The Medicare billing dilexnmas which the
Kyl bill tries to address might be solved by less drastic means — such as raising or eliminating
balance billing limits on ‘wealthy seniors, allowing patients to opt-out of Medicaze totally, and
‘ allowmg physicians to waxve co-payments for low-income patients, for example. The commission-
can gve proper co:mdmnan to thege and other r&scnable sohmons

Thank you for the oppormnnyto address our concems. The ACP looks forward to further
dialogue with you on this issue. Should your staff have any qu:suons regarding our policy
- development in this area, please comtact Kathleen szdad, MS in our Waﬂxmgtorx office, 202-
393-1650, ,
Swmeerdy, - | S i

e

William A Reynolds, Li'm, FACP

i
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i
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| TESTIMONY |

PRIVATE CONTRACTS BETWEEN MEDICARE PATIENTS & YHYSICIANS
| SENATE FINANCE COMMITTEE )

| I NOVEMBER 6, 1997

Infroductlon i ‘

1 appreiale the 0pponuui;ﬁ to be here today to disouss the qﬁos’tionkof pﬁva?. ao'r\1‘:rac£s batwaen

Medicare beneficiaries and their doctors. This is an impbrtant issue ﬁnd one thet merits careful |

consideration. Today.. X ulriu provide a dmripﬁou of current faw, brieﬂy dascuss the history of

Medicare payment ohanges and lumts on physician charges and its telation to private oontrams,

and describe the changes brouzht about in the Balanoed Budget Act of 1997 und those proposed '

. km tho "Modicare Boneﬂomy Frndom to Contmct Act of 1007" innludmg our mncemg about

this 1ssue In consldeﬂng thls lssue, our goal is 10 assure fiis und eqmblc payments to phyucams '

| w:thm a framework tha gumntees affordable and accessible health care to hmcﬁmnes and at

;he same time, provides ‘them witha ﬂﬂl range of health care oppons. L |

Y want to bagin by emﬁha;éi:u'ng-thdt 'p@&pmibn in Part R of Medicare is voluntary. Under the

law, th§ provislbns ot‘Pan: Bat imue tiare apply only w Medmm bcneﬁciﬁou who weloot ;o«.

enroll* in lhe program. And under Pait B, physxmns are either “pm-ucxpaung or"non-

parqumng Puncipaﬂng phymm volunterily agree to accept an asslgnmmt of each

beneficlary's c!aims. Amepﬁng assignment means that the physician accepts the Medicare fee

gchedule az fill payment fnr serviws rendered. Modxcare then pays the physician 80 of the

paymem and the patu:nt is: hablc for the 20 pcment balanoe Non-parﬂc:paﬁng physicians may

choose on a ciaxm-by-c!axm baszs etther to bill the pauent d:rectly for the semce requinng the | ‘

i
l
|
t

t
i
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patient to seek Medncare ;'exmbursement or to accept an assxgmncm of the padem's claim in the
| BAIMC Manner as a psmmpatmg physiclan Ifa physxclan does not accept assxgmnom on the clmm
then the statute speciﬁes that the physician can charge the beneﬁcmry up to 15 percent more than '
the fee achesdule nmount
Since September 1, 1990 the Medicare law has mqulmd that a physxmu.u oumpleto a clmmfbrm
and submxt it to Medxcare on behalf of a beneficiary when a.ssxgnment is not accepted. In this
case, while the physsman gubnuts the dmm, the Medicare payment is made to the 'bmeﬁdaxy, who
i% 'ms‘ponsiblefor paying iﬁe plwsiclah's bill, The claims éubmissidn requirem§ﬁt c;nly hpplios io |
' unuugned ¢laims since by doﬁmnon an assxgned claims means that a physwlan submits the cla:m.

/.

to Medicare and the physlclan receivos Mwms puymaxt.
B A

The Social Secuﬂty Amendments o erified the enforoement provisions for balance billing

limits. The thrust of the iaw isto teli P ysicians what thc rules are and seek theu Qo!unmy'

oorrmhanoe When poteamal wviplations are found, the goal is to educate a phyman about thz

- rules and encourage volumary oumphmco. 'The law requires tlm the ou.mer compare actual .
chargeswlththebalanoe bxllmglimnwhmtlmdmmispmoenad If theaomal durgeemoeds
the balanoe billing limit, the law requires the carrier to send a nonue to the physxcxan. h:dmtmg a
potcnual wolatlon and the need to make a dme}y refund to the beneﬁc:ury The law gives the
Socrewy authomy to apply sanctions for physlcxans who knowmgly, mllﬁnlly andona repeate&
basls violate balunce bmlng lnnita of thc claims submisuon requirement. At this paint, while the

Department has purwad;swml cases _Of ﬂagrant viola:ions, no sancdons luwo been applied.

i 2
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I want to clarify that beneﬁcmﬁes can and often do recexve services that Medlcare does Dot cover,

and in those cases they pay for the semces out of their own pocket at wimtever rate they work

|
out with the phymc:an of their choice. Examples of services Medicam does not cover are

cosmetic surgé:y, he‘ariné atdz, routine physical exams or certain screcning preventive benefits
more frequently. than a specified number dunng a poriod of time (e.g., a screening mammogram

more once per year).
L

Current Medicare law alsc allows Medicare bweﬁchries to recave and pay for services more

frequently than Medmre detem:unw is medlcaﬂy necesmy For éxample, Medxcare does not pay

for routine daily phymoim visits to nurmng home pa_nmtc becapge they are. ant \med:c:aﬂy

 necessary (though payment may be made ia a particuler situation if the physiclan furuished

appropriate medical vdoéﬁméntbﬁon) By signing an Advanced Beneficiary Notice a beneficiary -

ucknowledges that the semee may be demed by Medmre as not med:cal}y necessaxy and agnws

1o pay for the service in thls cm

Over the past 15 years, bmeﬁcxary prot&ﬂbns have been part of every legislated change in ' |

- physician payments. 'I‘hese acqompat.xyingtbeneﬂdia':y pmtwﬁons have been cstablished to

‘prevent physicians fromlfpas'sing on excess charges to beneficlaries.

!
3

)
{

In 1984 leg(slatxon ﬁ(m: Medmam phys:emn paymmts (x ., no updats) and &owo physician actual

I3

" charges to Medicate baneﬁctanes Congress recognized that juSl holding down Medlcaro ouuays

‘l

ID: - . NOV 04’97  17:55 No.023 P.04

‘E .


http:Medica.re
http:oetta.in

would be of little Mt to Méﬂicaré beneficiaries if‘physicigns‘ could declirie to take assignméﬁt

and still bill the patient 'at the same or higher rates. As Sénntor Dole, theﬁ*Cbgiﬁnan of the Senate

Finance Committéa explaiized' “Needless‘to say, thére has’ bém a gmat dea!‘ of conoern about

how physmans can be prevcnted from shxﬁmg the burden of Such a froeze to beneficiaries,

Simply ﬁ‘eaeﬁng what we pay for physman servioes prov;des litde protocnon to progra.m ‘

beneficiaries. If a physxcmn does not elect lo take an asslgnment beneficiaries can be held

| responsnble for the iull d:fﬁmnoe between what the program pays and what the physxcmn
chargea. o ; | . _

: Atthe md of the foe fmeze Oong‘ess estabhshed a wmplicated m of‘ rules hmmng how much

physicxans could charge (ca!led the Mmmnm Allowable Actual Charges or *MAACs"). Asin

the 1984 lcgwlatxon. Oongress reiterated that merely reducmg Federal Outlays would be of only

limited publlc good if phys:cians were abla to balanoe bill their panents at whatever rates they

- chose after the foo freeze | ?m lifted. .

* The limits on actual chargbs were simp!iﬂed and became what are today called "balance billing"

limits. Balance billing llmits, an im;eyal part of the physician payment reform 1e&tslaﬂon,

protected bmeﬁman&s ﬁnancia!ly asthe fee schedule redmtﬁbuted Medicare phyaicam paymems

- among prooedures. i '

In the early 19905, some physicians questionod whether they could free themselves from the
balance billing limits and Glaims submission provision by requiting bensSiciaties to eater into

f
H
i
f
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private contracts whereby beneﬁcmnes would not use their Medicare coverage In 1991 former
HCFA Admmistrator Gml Wﬂensky rcsponded to an mquuy from the Medwal Assocxatwn of
Geotgia mdt;atit;g that»"siueh an agreemont‘ initiated by a physician would be mvahd.“

“As thie members of thig Committee are aware, in 1992, & physioian and a group’ of her patients

- filed sult in Federa! I)mtnct Court in New J crsey cballen,gmg Dr W‘densky's detetrmnatlon The
lawsuit was dxs!mssed becansa the Court found that the issue was not. npe for review. The -

- plaintiffs did not appea] 'I‘he Clmton Administration posluon on this issue is consistent with that AYAN
advanced by the Bush Adnﬁnisuauon In 1993 the Clinton Administration oonunued the Bushq 3 09 1\9\@&2

' Admxmstmtlon 3 position, | stating "There is nothmg in the law that exemapts physicians ﬁ'om these

 requirements or Modmare savzoes ﬁom oovmga bacanse the physiciang obtaln from beneﬁcmries

(private) agreements" In addmon, the Clinton Adnnmstrat;on indicated: "Congress enacted these
requirements for the protgcnop of all Medicare Part B beneficiaries, a‘mdrthe,lr application canqot '
be negotiated between a 'x%hysiclgn and his/her patient. Agreemeats with Medicare beneficiaries
. Wd!y waiving Fe?de;nl req:ﬁremmts have no iegﬂ force or eﬁ‘ect“ The Social Sw.mty f
| Am»:ndmemts of 1994 stremgthened enﬁomement provmom: for balance bxllmg limjts and the -
¢laims submission provmons and braadened apphoauon of balance billing hmxts |

I both the Bush Adminis'traﬁon and the Clinton Adminiétratio k thé pbsition that it is

b - . : :
petmissible not to submit a claim in very limited circumstances, Pormer HCFA Administrator
Gail Wilensky's 1991 response to the Medioal Association of Georgia in 1991 indicated: “In the

rare evedit, however, that ? patient, for his or her own reasons, and o@ntirely‘indepenldmﬂy,



chooses not to use Part B coverage” the law does nb: require the submission of a claim by the
physwmn The physicxan must, however submit clmms promptly if the pauem changes his or her
mind, in order to avoid penaltxes Thus for example, beneficiaries who want to keep some

physic:an eontacts strictly confidential (such as visits to psychiatrists) can do so by refusing to

sutherize the physician to submit the claim,

The Balanced Budge£ Azt of 1997 allows brivate contracting on & limited basis.” The BBA allows
physwxam who opt out of the Medtcare program for a two year penod to provide services to |
Med!mm heneficiaries under pnvate contracts. Physxc:ans who choose to providc setvices ~' :
through the Medicare progfam may not privatoly contract with- Medicare beneﬁcmdes Under the
BBA provxsxon, 4 physxolan must treat all banencmncs in the same way. Ifthe physician Opts to
privately oontmct. the phystcxan must privately oonma with all Medicare bemﬁomnes Similarly,

ifa physwuw chooses to bxll Medmre for semces, thc physxoxan must serve all beneﬁmanes under

| -
t

the Medmre m!es
~ Under a private connwt, [ beneﬁoluy &gross not to submit a c!mm 10 Modiwc, even though the
semcewowd becovered if a claim were submitted The beneficiary agreestopayfor&mmce
entirely out of their own pockot. A privm contract is different from a service on a ROn-assngned
| ‘ : : ‘ .
basis because Medicare would pay the benefloiary Medicare's 80 percent in the latter case while

Medicare paye the bancﬂciuy nothing in the formes case:

1D: - NOV 04°'97  17:57 No.023 P.07
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; The BBA mcludes speclﬁc requxmments related to thc private contraot that are mtended to

protect beneﬁcianes The pnvate oonu‘act must be wntten and contain specific alements 10 assure

beneficiary knowledge and consent. In the contract, the beneﬁaary must acknowlodge that thcy'

~ will not aubmlt a claim and that Medncarc will not mnke payment for the service, In order to

| protect the boneﬁcmy ﬁom havmg to sxgn a contract to reoexve care inan emergency, the BBA
does not allow a contract. to be signed by bcneﬁcm-y whcn that' beneﬁomry ncods an emergency
service, Physicians who choose to private wntract must file an aﬁdavit with the Health Care
Financing Administéation (HOFA), -
The BBA provisioh dow not aﬁ’eet a’ physician‘s treatment of poople with private pay, Metiwmd, :
_or other non Medicare Part B coverage The BBA pmvwzon relates only to Medicare Past B

| ‘beneficiaries, For example, ife physxcxan chooses to opt out of Med.xcaro and pnvately contract

with beneﬁclanes, that phymcxan may continue to bill private insurers and Madma:d for services. g

i
o

. Thc BBA does not embhsh new cml or cnnnnal penalues for physzcmns who choose to opt-out |

= of Meehcare If 8 physzlcxan chooses not to parﬂcxpate in Medxca:e for two years but then. aﬁer a

1
year, bills Medxcare fora service, that physxwm wxll not be subject to civil or cnmmal penalﬁes

|
_ ; \ . A
Thm has been much dxsoussnon about the requxrcmcnt for phymmans to opt-out of Medlca.re for '
. two years. Let me explain why the two year roquiremem was adopted, The Senatc floor
amendment applied to "a phystcxan or other health professlonal who doos not provxde items or

services under the program under this titls* (i.e., the Me,dioaré progi-nm). | The language could be
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.
' mterpreted to mean physncmns who do not prowde any services 10 Medicare bzncﬁcmnes at nny '
time in the ﬁ.\ture (ie. phys:ctans who permnnently opt-out of Medlcare) During the Conﬁ:renca ‘

on the Balanced Budgct, :t was explamed that the Senate provmon apphod only to phystoxans who‘ E
. were outside of Medicare }entlrely (about 4 porcent or physicians | have no Medxcare panems) and
’cxempted those physician% from Medicare rules when they did tmat a Med:om beneﬁciary
Rather than requmng physicians to permanently opt-om of Madxcare, the Conferees spemﬁed a
| finite period of time for thle opt—out decmon . e - o
A ﬁmte penod also has two :mpormn policy underpmmngs Fxrst, it reduces thc opportumuw for : |
fraud. Smce a physxcxan \lvould doclare that they are opnng—out for & ﬂnita penod Oftlme the

' carrier would know who tiaose physxcxans are. The cnmar oould thcu deny any claxms submxtted g
from opt-out phymmm 'Second, a ﬁmze penod oftime al!ows a beueﬁma:y to make a  rational S
choice of which physmxan to seek cara e from, The bendicwry would kniow before seeldng care |
,whether the phymcmn wculd accept Medicare payment or would requu‘e pnvatc contram for all

services. TheConfarm agreed to atwo-year upt-out penod

" The Medicare Beﬁeﬁdaq} Freedom to Contract Actexpands'bhysiciané’ opportunities to p:ivately '
- contract with Medicare beneficiaries without having to opt out of Medicare ' The new proposal ;
| 4

eliminates the requtremcnt that phys:cmns choose to opt in or out ofMedmre, mcpanda private
| 'oontracting to apply to Nltedxcare+Choice and dual eligible (MedicamMedmud) bemeﬁoiaries nnd

" limits the informztion that HCKFA may oonect from phymmxu who choose to pﬂvaw1y contract.
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|
,The new proposal eﬂrmnatws the rcquxrement that phyaxcxans opt in or out of Mcdloare and aﬂaws
physicians to pnvately contract with bcneﬁcxancs on a patient by patient and case by case b&ﬂs
“The new proposal allows physnmms to contract selectively; the physxcxan may prov:de services

2\

under private contracts fo% some beneficiaries and under Medicare for other beneficiaries.
Siﬁxilzirly, the physician ma'?y éfovide some services under private contracts ahd otﬁér serviocs
* under Medicare payment rulm For wmple a physician may prov:de an oﬂice vxsxt undera
private contract but aocept Medlcare payment for a follow~up lab test for thie same patient.
‘The new prdﬁosal expandis pﬁvaicvedjximlng o apply to benqﬁcinries.in Medicare+Choice | |
orgﬁnizaﬁons and low-income dually 'éliglble ('Medicare!Medlcald) beneﬁciaxies The BBA dia
, not al!ow private contractmg for these two groups. For beneﬁctanes who choose 8
Medicare+Choice optnon, such as an HMO under the new proposal, & physlam in that HMO
may privately contract with the bmgﬁggxy for an HMO covered service,
| The new proposal limits téw infomatiop that HCFA ﬁay collect from physiciens who dxooag to
| pxivatéty contract, The prfoposd repeala the requirenent that physmm chooslng to priva;oly
: contiact file an affidavit with us HCFA is allowed to collect only the “minimum information”
' neoessn:y to avoid Medxcm payment for services provlded under private contracts. The new
proposal goes beyond the ongmal Senate prowsxon, considered during the debate on the BBA, in |
that it a!lows physxcxans to pick and choose which bencﬁctmes and whwh services to provlde

under private contracts. ? | , ‘ -
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While tﬁc BBA provision gallowmg'p‘:iyaie contracting amo‘ng phyaicians and Medicare
beneficiaries under certaixi circx;mstances struck a balance between the objectivc of expandixig
physmans ability to choose this option and charge higher fees, and protectmg the program and its'
benoﬁcmncs. we are concemed thax the new proposal greaxly undennmes this balanced approach
The Clinton Admxmstratlon has 2 number of concerns about thxs new proposal
Potential for Fraud : o

.Fim, we have a serious coneem about whether the new proposul would enoourage fraud, Under

,the new- proposaL the Medxc-are carrier would not lcnow which services from which beneficiaries
were the subjwt ofa pnwne contxact, 50 it would not be poss;ble to deny payment for such
claims. Since BBA reqmres the physicum to opt out for two years, the carrler would know who
?';"'thosc physxcums are and could deny clmms for semcaa ﬁ'om that phy&twm In order to
,/admmxster thc new propoanl without i mcreasmg the powntnal for fraud and abuse, every Medicare
carrier would need 10 have 8 copy of every pnvate contraot between evexy phymcmn and every
beneficlary ona timely basxs Requinng provtsnon ofa oopy of every pnvate contract for every
service for every beneﬁclaxy wouid be a butdm to physimans beaeficiaries, and HCFA.
Furthennore such mfonnaﬁon would be vxewed to be mconsistent with the concept of' only
.requiring “the mmxmal mfonnanon neoeasaxy -
Eveﬁ if such infonmtior; were ﬁmﬁshéd,'ca:ﬁeﬁ would need to have the capacity to tﬁake

‘continual seal-time syst&ns chhnges to deny paym‘cn# fc}r any private contract claims received,

10
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Such & system does not exist and would be very expensive to develop and operate. ‘Without ‘
having the capacity to deny claims submitted, ihp new proposal would encourage fraud becauge
the physicians and beneﬁcjaﬁes would know ;tiat 10 one was reviewing these claims to see if there |

were any duplications.

Reduces Abﬂi@ Jor Benq}‘icim-;y to Make Informed Choice ,
In contrast to BBA which reqmres the physician to optvout for two years ‘the new proposal
- would allow physncnans to pick and choose which beneficiaries to tmat and which semm to
ptowdc under pnvate comracts Knowlng a phys:cxan s dec:lsxon about opt.mg-out of Medicare is
important information that allows 8 bmeﬁciary to make an informed decision about which
physician to seek care ﬁ'om and what their financial liability would be. W!ulc soms argue that the
benaﬁcmy has ﬁeedom of choicc to sthch phymmans, it may be unreahstxc for a beaeficiary to
mtch physadanx in mc middle of treatmem
y
Increases Benqklary Out-of Pocka Cow
The new proposal could sxgmﬁcantly increase the uge of private contracts because it allom
physicians to contract pnvately ona semwby-scmce basts and a beneﬁmmrby-bm@ﬁcmy
‘basis. The new proposal effectively wou!d allow mdmdual physxcmns to walve balance billing
limit protections if they ldld not llkc Medicare payment rates for'a particular sarvice. We are
concerned that this wouid increase Beneﬁciaxy out-of-pockéi éoéts significantly, and that
' bcneﬁdaﬁes» may not feel that they have the leverage to refuse to enter into these agreements.
Fo:; example, ifa Medic;lre bencﬁcmy has a longstandlﬁg relationship with her do?tor ‘and then
] _ ,

11
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develops breast cancer, which thc doctor says he will treat only nubject to her agreeing to &
pnvate comract. we a.re oonccmed that she may feex she has no choxce but to accept that -
" a:mngemcm and forego Medloarc rcimhurscment We do not think that is what Congress
; , , .

intended. - |

i
k

Could Create Access Problems

The new provisxon could crem acoess problem,s for low i income bmeﬁclanes, partioularly in small

. towns and rural amas 'I‘hc new provssxon would allow physlcxans ﬁrst to treat higher income and
middle income Medxcare patxemts who can pay the blll entirely out~of pocket, and then trest lcwer '

- income paﬁents to the extcnt ths.t thdr praotnoe has space

h The same holds true for'sefrvicés. Physiciaxls who believe thet Medicere underpays for & particular
type of service could choose to only provide it to Medicare beneficiaries through private |

contracts. This could limit sccess and increase beneficiaries’ payments.

The BBA was the rcsult of extensive hard Woﬁ: by many people and mcluded compromises on
" many issues. We are rcluctant to open up BBA for any one issue, because others could
.legltamately argue that other issues should also be mvmted |

During the last 15 years, Congress and the Reagm. Bush and Clm:on Adxmmstratxons have been

concemed that ohaxxges in Medicare payment rates ﬁ:r physicians’ sumcos not result in nwteased

12


http:beneticiari.es

> NOV 04'97 . 18:01 No.023 P.14

beneﬂciaiy out-Of—pockes‘f;a‘yments‘ Legislative eﬁa:igcs related to pﬁysician payment have .
always included beneﬁcieu; financial j);otectious. The private contracting issue requires a |
delicate balance}be,t\ifean ai!owing ph&sicians increased ﬂexibility‘to charge higher fees and
’ A protecting Madica‘re_benetiflci‘&ries. I believe that the BBA struck the ﬁgﬁt balance bgtween these

‘? , . , A

two competing goals, e should implement the provision ahdg‘:valuaxe it impacts before making

any clianges‘

s e R
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To: Tricia VSmlth/Marty Cory/Howard Bedhn/Dxane Jones

From: Bill Vaughan

Re: Kyl

I think there is serious movement afoot for bearings on tlns Ieg151at10n

as early as next week in various Committees.

Just got th;c,following CBO analysis.

" Good ammo for us.

Attachéd is a DRAFT press release I am trying to get clearance on. -
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%

CONGRESSIONAL BUDGET OFFICE RELEASE ANALYSIS OF KYL- :

' ARCHER ‘PRIVATE[ CONTRACTING’ AMENDMENT

l

- “Scary Halloween News for Semors and Dlsabled” .
| .
 The Congressmnal Budget Ofﬁce today made pubhc 1ts analy51s of the budget |
impact of the Kyl-Archer amendment which will make it much easier for doctors
- to charce Medlcare beneﬁcxanes anythmg they want, anytlme they want "
l o
“The Kyl-Archer amendment eﬁ'ecuvely ends Med1care insurance, saud Rep
. “There is no insurance if you never know whether the doctor is gomg

"10. re_;ect your Medxcare card and ask you to pay the whole b111 out of your pocket n

I

CBO’s analysm says, m part

“The bﬂl Would allow phys1c1ans and other health care prov1ders o

- increase their i mcomes by: negotxatmg direct contracts that included
prices in excess|of Medicare’s fees, effectively bypassing the limits
on balanced bxlhng For [some] serv1ces-such as those where the -
need for timely medtcal treatment might increase patients’ mlhngness
to pay--dlrect contractmg could become much more common.

“If direct contractmg‘ were extensiVely used, however ‘Medicare claims
could be s1gmﬁcantly reduced. At the same time, HCFA’s efforts to -
screen mappropnate or ﬁaudulent claims could be SIgmﬁcantly
compromised because it would be difficult to evaluate episodes of care
- with gaps where services were directly contracted.... Without adequate
regulatory overSIght, unethical providers could bill Medxcare while . .
; also collectmg from dlrectly-con&acted patlents ‘ o

o “Althouoh the nnpact of [Kyl-Archer] on the federal budget is :

I
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uncertam the b111 would almost’ cerfamly raise natmnal health ,

- spending. Even if direct contracts were rarely used, payments made
under those contracts would probably be higher than what Medicare
would have paxd, and Medicare’s efforts to combat fraud and abuse

R would probably be hampered to some extent.

s a“CBO descnbes a scary Halloween tnck for the natlon S.$eniors and dlsabled g
~ 'said Rep.__ I . “Doctors will be able to hold sick patients hostage -
_ for higher payments, ﬁaud wﬁl increase, total national health care spending—
already by far the hlghest in the world—-will increase. It will be a ‘treat’ for
doctors, but the end of msurance peace of mmd for semjors.” - |

- The Leadershlp Councxl of Agmg Orgamzanons also released today a'two page

~letter to all Members. of Congress urging opposmon to Kyl-Archer C0p1es are
available by calling 225-43 1 8 - . ‘

!
oy
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o ’
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HmomkaﬂlAmher

Chaitman '

Committee onp Ways and Means

U.S. House of Representatives

Waﬁnngton,DC 20515 »

| Mymmmmwmmagamﬁce(cm)msmwedmuw e
" Medicare Beneficiary Freedom fo. Contmact Act of 1997, 2s infroduced
on September 18, 1997 (8_1194 mlmlbﬂLwasmMMmmeSmatem&em

day.)

- Dmmnnwmgaﬂowsbmﬁqmcstomkcﬁmnmalamganmswnhmmapmndas
 outside of the established Medicare payment rales. Thednreacomadmgpmvxsmnm.
current Modicare law, enacted in the Ralanced Budget Act of 1997 (PL. 105-33), requires
wmdmeomgdnedywnhpmmm&rgomymrmbmfoﬂwo '
years. Underthatcmdnm,CBOmm‘ﬁreammacungwmahmstnevetbensed.

HR%WwouMeﬁmmmmemo-ymexdnsmnpmod,aﬂowmgheahh;mudasm *
contract directly with thetr Medicare paticnts on a claim-by-claim basis. For example, a

physmcaﬂdbﬂlMedtmﬁrmoﬁoevmtwlﬂednediymmgmmcpmm ‘
fnrmassoaatedtstorptocedme. T

L Wofﬁk.%ﬂwouldaﬁ‘wth&d:mouﬁzya Bmofmmesaboutﬂm
mhrofdms@wﬂd&mmﬁdymkwamdabmn&eeﬁewvmofﬁm
mgﬂamxymginofﬂnsembythcﬂeahh&eFmgAdmmm(HCFAL

' hwwa,CBOmmmmmmcnmgmdemmeMmofﬁmchmgm
Medmatemnlzysthatwo:ﬂdm .
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W‘:ﬁnh&edlm'smmommbdmbﬂlmg—whmhmmeammbeneﬁmsmw
pay for services covered by Medicare—providers may in some cases receive lower payments

than, what their patients would bave been willing to pay out of pocket. The bill would allow

phymmnsmdotbahealﬂzmpmudmtommth&mbymgomgdnw

. contracts that inchided prices in excess of Medicare's fees, effectively bypassing the limits
on balance billing. For some services, CBO believes that such condracting would not be very -

mwmfmbaeﬁnmwwaﬂdbemnmgmpay&cmfee(mﬁmﬂm

difference between the provider's charge and what Medicare would have paid). For other

W&&WM&M&MWWWWM

wﬂkngn&stopay—dimctconfmctmgwuldbmmemnchmecm

Ifdimwnuamngconmmmbemdymed,merewmm&nochmgwmbemﬁt

paymenfs, noaddxﬁomlﬁwt&:smcanﬂ:@gﬁaudandabwe,andnoma;ornew
admmxstzmvebmd@nsp!zcedonHCFA. : . ’

Ifdmaontadmgwmeadmvdyused,howeva' Medimedamswnwbes;gnﬁmﬂy
reduced. M&mmH@Akeﬁmﬁmmewmm& '
uﬁmwmnmdwmmmmmofmm ‘

gaps where sexvices were directly contracted. Furthermore, HCFA would be unlikely to
devote significant administrafive resources to the regulation of direct contracting. HCFA's
efforts o administer other areas of Medicare law, including many of the new payment
systmnsmvisimedmtheBalmced&xdgdAd,wﬂloonnmemsumﬂxeagencys

- TCSOUITES. W‘xﬂmaadeqmtegnmmymmmeﬂncalmdesmeiﬂMwm

Whﬂealsocoﬂechngﬁmndmeﬂy—commctedpaum

Ammg!xthemauofﬁx.%%mmcfedaalhmgammmmebmwm}dahmst
certainly raise national health spending. Even if divect contracts weze rarely used, payments
mmmmwmwmmmmdmewmm
and Medicare's efforts to combmﬁmdandahxsewonldpmbablybcbmmedtowne
extent.
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Ifyoubaveanyqu&homabommmanalyms,wewﬂlbepleasedtomerﬂzm The
CBOstzﬁ’coW:sIeﬁ‘megwhombcmchedat%%l&

?M

E.O'Ne:ll

j Director
! .
1

cc:  Honorable Charles B. Rangel

Honorable John R. Kasich
Chatrman
IiouscComnmonﬂ:eBudget

HonorablelohnMSpmﬂ
RankmgMinontyManba’
House Committee on the Budget

Honorable Tom Bliley
‘ ‘ :hm’ a n o

- House Committec on Commerce

Honorable John D. Dingell
Rankmg Minority Member

House Commnittee on Commerce

 Honorable Pete V. Domeaici

Chaizman |
mcmmmmw

Honorable Frank R. Lantenburg

‘RmmgmnyMemba
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