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reductions. Thus, NASD Regulation 
believes that, under most circumstances. 
below-breakpoint sales made pursuant 
to a bona fide asset allocation program 
do not constitute a breakpoint violation. 
Moreover. NASD Regulation does :not 
want to discourage its members from 
suggesting asset allocation invest::rnent 
options to those customers who wbuld 
benefit from such strategies. 

To aid in distinguishing between bona 
fide and improper below-breakpoint 
sales. NASD Regulation proposes; 
amendment of IM-2830-1 to more 
preCisely identify the facts and 
circumstances the staff will consider 
when reviewing a particular below­
breakpointsale. Specifically, IM-2830­
1 wil] be amended to provide thae 
NASD Regulation examination staff, in 
reviewing a below-breakpoint sale: will 
consider. among other things, (1) 
whether a member has retained records 
demonstrating that the transaction was 
executed in accordance with a bona fide 
asset allocation program and (2) i 
whether the particular customer ' 
involved was informed that volume 
sales reductions would not be available 
for the particular sale due to the . 
allocation of the total purchase aII)ong a 
variety of funds. ' 

II. Discussion 

The Commission has determined to 
approve the Association's propos"l to 
amend 1M 2830-1. The standard by 
which the Commission must evaluate a 
proposed rule change is set forth i~ 
Section 19{b) of the Act. The 
Commission must approve a proposed 
NASD rule change if it finds that the 
proposal is consistent with the 
requirements of Section 15A of the Act 4 

and the rules and regulations r 

thereunder that govern the NASD.5 In 
evaluating a given proposal, the : 
Commission examines the record before 
it. In addition. Section 15A of the ,Act 
establishes specific standards for NASD 
rules against which the Commission 
must measure the proposal.6 : 

The Commission believes that the 
proposal to amend IM-2830-1 to ~larify 
the application of the mutual fund 
breakpOint sales rule to modern 
portfolio investment strategies such as a 
bona fide asset allocation plan is 
consistent with Section 15A(b) (6) ;of the 
Act in that it is designed, among other 
things. to prevent fraudulent and. 
manipulative acts and practices, to 
promote just and equitable principles of 

115 U.S,C. 780-3. 

515 U.S.C, 78s(b). 

615 U.S.C. 780-3. 


trade, and, in general, 'to protect 
investors and the public interest.1 

The Commission agrees with NASD 
Regulation that the proposal promotes 
just and eqUitable principles of trade by 
providing enhanced gUidance to both 
NASD members and the N ASD 
Regulation examination staff regarding 
the application of the Association's 
breakpOint sales rule. The Commission 
further believes that the proposal, by 
drawing attention to the importance of 
(a) maintaining records describing the 
reasons for a particular asset allocation 
plan, and (b) disclosing breakpoint sales 
practices and discounts to customers, 
the rule should help to deter fraudulent 
and manipulative acts and practices by 
NASD members. 

Ill. Conc1usion 

The Commission believes that the' 
proposed rule change is consistent with 
the Act. and. particularly, with Section 
15A thereof.s In approving the proposal, 
the Commission has considered its 
impact on efficiency, competition, and 
capital formation.9 

It is therefore ordered, pursuant to 
Section 19{b){2) of the Act,IO that the 
proposed rule change (SR-NASD-98­
69) is approved. 

For the CommiSSion, by the Division of 
Market Regulation, pursuant to delegated 
authority. 11 

Margaret H. McFarland, 
Deputy Secretary. 

. [FR Doc. 98-30825 Filed 11-17-98; 8:45 am] 
BILLING CODE 8010-01-M 

SOCIAL SECURITY ADMINISTRATION 

Demonstration to Improve Enrollment 
in State Buy-in to Medicare for Low­
Income Medicare Beneficiaries 

AGENCY: Social Security Administration. 
ACTION: Notice, request for comments 
and solicitation for demonstration 

",-""JUL<UU by States. 

SUMMARY: Title IV of Division A, SOCial 
Security Administration, of the 
Omnibus Consolidated and Emergency 
Supplemental Appropriations Act, 
1999, Public Law 105-277, directs the 
Commissioner of Social Security to 
expend $6,000,000 for Federal-State 
partnerships which will evaluate means 
to promote the Medicare buy-in' 
programs targeted to elderly and 
disabled individuals under titles XVIIl 

715 U.S.C. 780-3(b)(6). 

HIS U.S.C. 780-3. 

915 U.S.C. 7S(c)f. 


lUI5 U.S.C. 78s(b)(2). 

1117 CFR 200.30-3(3)(12). 


and XIX of the Social Security Act (the 
Act). Administration of the Medicare 
buy-in programs described in titles 
XVlll and XIX of the Act is the 
responsibility of the Administrator of 
the Health Care FinanCing 
Administration (HCFA) in the 
Department of Health and Human 
Services.. The Commissioner of Social 
Security is responsible for the Social 
Security and Supplemental Security 
Income (SSI) programs described in 
titles 11 and XVI of the Act. 

The Medicare and Medicaidprograms 
are statutorily linked to the programs 
administered by the Social Security 
Administration (SSA). Because of this 
linkage, SSA provides certain Medicare­
and Medicaid-related services to HCF A, 
the States and to SSA's beneficiaries. 
Among these services' are public service 
information activities about the 
Medicare and Medicaid programs. 
categorically needy Medicaid eligibility 
determinations in most States and 
referral activities for certain Me'dicaid 
benefits in all States. The scope of SSA's 
involvement in the Medicare and ." 
Medicaid programs is defined in the Act 
and in agreements between SSA and 
HCFA and between SSA and the States. 

The demonstration project specified 
in Public Law 105-277 will assist SSA's 
low-income disabled beneficiaries and 
beneficiaries age 65 and over who are or 
could be eligible for Medicaid benefits 
to help pay their Medicare costs. SSA 
intends to work with HCF A to identify 
and investigate barriers and to foster 
enrollment of those benefiCiaries in the 
Medicare buy-in programs. SSA is 
requesting public comment about these 
plans and soliciting States to express 
their interest in participating in this 
demonstration. 

DATES: Interested persons are invited to 
submit comments on or before 
December 18, 1998. States interested in 
participating in this demonstration 
should submit expressions of interest on 
or before December 18. 1998 to the 
address below. 

ADDRESSES: Written comments and 
expressions of State interest in 
participation shouJd be addressed to 
Craig A. Streett, Office of Program 
Benefits, Social Security 
Administration. 6401 Security 
Boulevard. Room 3-M-1 Operations 
Building, Baltimore. MD 21235, or 
should be electronically mailed to the 
internet address Craig.Streett@ssa.gov. 
or should be faxed to 410-966-0980. All 
comments and expressions of State 
interest in participation received at the 
internet address will be acknowledged 
by electronic mail to confirm receipt. 

mailto:Craig.Streett@ssa.gov
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FOR FURTHER INFORMATION CONTACT: 
Craig A. Streett, (410) 965-9793. I 
Individuals who use a I 

telecommunications device for the deaf 
rrDD) may call 1-410-966-5609 , 
between 7:00 AM and 7:00 PM, Ea'stern 
Time, Monday through Friday. , 

I 

SUPPLEMENTARY INFORMATION: Section 
226 ofthe Act [42 U.s.c. 426] desc;ribes 
the rules for entitlement to Medicare 
Hospital Insurance (HI) benefits, also 

, known as Medicare Part A. Generally. 
Social Security beneficiaries who have 
attained age 65 are entitled to Medicare 
Part A benefits without filing an . 
application or other request for those 
benefits. as are disabled beneficiaries 
who have received 24 consecutive: 
months of Social Security benefits.~ 
Under section 226A of the ACt [42 I 

U.S.C. 426-1). certain individuals ~ho 
suffer from end stage renal disease :can 
also become entitled to Medicare HI 
benefits. Some individuals may alsb be 
entitled to Medicare HI benefits through 
purchase under the rules in sectioris 
1818 and 1818A of the Act [42 USc. 
1395i-2 and 1395i-2aJ. ' 

Section 1840 of the Act [42 USc. 
1395s1 describes the rules for purchase 
of Medicare Supplementary Medical 
Insurance (SMI) benefits. also known as 
Medicare Part B. Generally. Medicare 
Part B benefits will begin when ~ 
Medicare Part A benefits begin unless 
the benefiCiary declines the Part B ! 
benefits. Usually the benefiCiary is i 
responsible for the payment of a : 
monthly premium for Medicare Part B 
benefits: Section 1843 of the Act [42 
U.S.C. 1395vl describes the agreements 
States may enter into to purchase SMI 
benefits for some individuals. The i 

purchase of SMl benefits by a State for 
an individual is referred to as "Medicare 
Part B buy-in." . i 

Section 1902(a)(1O)(E) of the Act [42 
USC. 1396a(a)(10)(E)] reqUires each 
State's plan for medical assistance to 
provide for Medicare cost-sharing i 
(including Medicare Part B buy-in) for 
certain groups of low-income ! 
individuals. Some of the groups of low­
income individuals are: 

1. Qualified Medicare beneficiaries 
(QMBs). QMBs are individuals who are 
eligible for Medicaid payment of their 
Medicare premiums. deductibles an~ 
coinsurance. QMBs must be entitled, to 
Medicare HI benefits (through their 6wn 
entitlement or by purchase). QMBs must 
also have income that does not exceed 
the Federal poverty level (FPL) after, 
application of the SSI income 
exclusions. and have resources with 
values that do not exceed twice the ~SI 
standards after application of the SSI 
resources exclusions. : 

2. Specified low-income Medicare 
beneficiaries (SLMBs). SLMBs are 
Medicare beneficiaries who would be 
QMBs but for income which exceeds the 
FPL but is less than 120 percent of the 
FPL after application of the SSI income 
exclusions. SLMBs are eligible for 
Medicare Part B buy-in. 

3. Qualified individuals-1 (Ql-ls). 
Subject to the availability of funding. 
QI-ls are Medicare beneficiaries who 
would be QMBs or SLMBs but for 
income which exceeds the allowable 
limit but is less than 135 percent of the 
FPL after application of the SSI income 
exclusions. QI-ls are eligible for 
Medicare Part B buy-in. 

For most Medicare beneficiaries. 
Medicare entitlement is 'an automatic 
result of Social Security entitlement 
when other statutory factors of Medicare 
eligibility are met. Thus. most Medicare, 
beneficiaries also are beneficiaries of the 
Social Security program administered 
by SSA. Because of the linkage between 
Medicare entitlement and Social 
Security entitlement in title II of the Act 
and the duties of the Commissioner of 
SSA in title VII of the Act, both SSA and 
HCF A have Medicare entitlement 
responsibilities. In addition, SSA 
performs additional enrollment and 
other Medicare-related activities under 
the auspices of agreements between 
HCFA and SSA. 

Many States have entered into 
agreements with SSA for SSA to make 
categorically needy Medicaid eligibility 
determinations for the State's SSI 
beneficiaries under the authority in 
section 1634 of the Act [42 U.S.C. 
1383cl. Acting on behalf of States with 
such agreements, SSA processes 
Medicare Part B buy-in for SS! 
beneficiaries who are eligible for this 
assistance under the rules in section 
1843 of the Act. 

Although Medicare entitlement 
usually is a product of the Social 
Security entitlement process, Medicare 
Part B buy-in eligibility determinations 
are a Medicaid process. Under title XIX 
of the Act, Medicaid is State­
administered under the terms of State 
plans approved by HCF A. SSA plays 
only a limited role in qualifying 
individuals for Medicare Part B buy-in. 
SSA does make some buy-in decisions 
in certain States. but only for SSI 
benefiCiaries. SSA also publicizes the 
availability of the Medicare Part B buy­
in programs in its field offices and 
through the SSA toll-free number, 1­
800-SSA-1213. 

A lack of awareness about the 

Medicare Part B buy-in programs 


. appears to be one of the major obstacles 
to enrollments. Other obstacles to 
enrollments have also been suggested, 

including the confusion of potential 
eligibles as to how to apply for these 
programs and a preference for dealing 
with SSA field offices rather than with 
local welfare offices. 

Because of the low enrollments in the 
Medicare Part B buy-in programs, SSA 
will conduct a Medicare Part B buy-in 
demonstration to assist our 
beneficiaries. The two-part 
demonstration will be designed to 
identify and overcome the obstacles to 
Medicare Part B buy-in enrollments for 
QMBs, SLMBs and QI-ls, Conferring 
with HCFA, SSA intends to implement 
both internal and external components 
of the demonstration, and SSA invites 
States to form Federal-State 
partnerships with SSA to participate in 
this demonstration. 

As currently envisioned, the internal 
component of the demonstration would 
involve increased Medicare Part B buy­
in referral activities by SSA employees 
when contacted by Medicare-entitled 
beneficiaries. An example of this type of 
increased referral activities may be 
eligibility screening and subsequent 
direct notification of Medicaid State 
agenCies when a Social Security 
beneficiary appears to be potentially 
eligible for Medicare Part B buy-in. 
Currently, SSA suggests that 
beneficiaries get in touch with the 
Medicaid State agency to discuss 
eligibility for Medicare Part B buy-in 
without identifying .those beneficiaries 
to the State. 

Medicare-entitled Social Security 
beneficiaries routinely contact SSA for a 
number of reasons, such as reports of 
the death of a spouse. When informed 
of a spouse's death, SSA recomputes the 
widow(er),s benefit to determine if the 
widow(er) might be entitled to a larger 
monthly benefit. In all States, SSA 
could use these contacts to screen 
carefully for potential Part B buy-in 
eligibility and both refer the caller to the 
Medica:id State agency and provide 
identifying information about potential 
Medicare Part B buy-in eligibility to the 
Medicaid State agency for State-initiated 
followup. 

The external component of the 
demonstration would involve Federal­
State partnerships. State partners that 
wish to participate in the demonstration 
would provide ZIP code information 
that relates to areas within each State 
with a high proportion of low-income 
aged and disabled Medicare 
beneficiaries who could be eligible but 
are not participating in the Medicare 
Part B buy-in programs. State 
participants would join with SSA in 
publicizing this demonstration in the 
targeted communities. Some State 
part:.flers also would be involved in 



Federal Register/Vol. 63, No. 222/Wednesday, November 18, 1998/Notices 64139 

educating SSA employees about the 
State welfare Medicare buy-in I 

application process, andlor providing 
welfare workers who would be asSigned 
'to take applications in SSA field offices 
at certain mutually agreeable. fixei::l 
times during the demonstration. : 

SSA expects to implement the : 
external part of this demonstration in no 
more than 15 communities. That i~. SSA 
and its State partners would identify 
three sets of up to five comparable 
communities in several States. Each set 
of five comparable communities w,ould 
be selected to participate in each of the 
following three models: 

1. Screening-Publicity would d:irect 
Medicare beneficiaries who may be 
potentially eligible for Medicare Part B 
buy-in to contact a toll-free telephone 
number staffed by SSA employees.; SSA 
staff would perform an in-depth 
Medicare Part B buy-in eligibility I 

screening if at all possible while the 
caller is on the telephone. Potential 
eligibles would then be referred to the 
local welfare office to file applications 
for benefits. and SSA would track the 
progress of those applications with:the 
State partner. I 

2. Co-iocation-In addition to the 
publicity and screening efforts cited in 
the preceding model. potential Medicare 
Part B buy-in eligibles also would b~ 
invited to file an application for benefits 
with a State welfare worker stationed 
(for at least some fixed part of the w,eek) 
at the local SSA office. . 

3. Application-In addition to the 
publicity and screening efforts cited in 
the preceding two models. potential 
Medicare Part B buy-in eligibles woLtld 
be invited to file an application for i 
those benefits. completing the 
appropriate forms with an SSA 
employee at the local SSA office. 

SSA does not envision all three of; 
these models starting at exactly the . 
same time. Federal information 
collection clearance procedures. ! 
training. logistical details and mutu"!-l 
convenience for both the Federal and 
State partners will dictate starting d<).tes: 
SSA expects these models to end within 
nine months after implementation. . 

SSA intends to employ an 
independent contractor to consult of). 
the design of the demonstration and to 
conduct an evaluation of the net ' 
outcomes (e.g_. increased applications to 
and enrollments in the buy-in programs) 
of the demonstrations. The role of the 
contractor in the design phase of the: 
demonstration will be to advise SSA Ion 
how to implement the three models . 
described above. SSA will be : 
responsible for collecting data. and SSA 
will develop a management information 
system. The contractor will assist SSA 

and the States in specifying key data 
elements to enhance data comparability 
across sites. This system may include 
existing SSA administrative data as well 
as data collected through the 
demonstration. Designs that the 
contractor will consider include both 
experimental and nonexperimental 
approaches. An experimental design 
might involve a random aSSignment of 
cases to treatment and control groups. 
while a nonexperimental design could 
include the collection of analogous data' 
from comparison sites. Each has 
important implications for the 
implementation of the three models and 
for the development of the management 
information system. State partners will 
be expected to cooperate with the 
contractor at key points of the design 
and evaluation activities. The contractor 
will be expected to consult with HCF A 
on its activities. Both the internal and 
external components of this 
demonstration will be designed to avoid 
duplicating any other Federal efforts. 

The fi!valuation component will 
include analyses of the relative 
effectiveness of the three models in 
terms of increasing Medicare Part B buy­
in applicatiOns from the eligible 
population and increasing enrollments 
in the buy-in programs. The evaluation 
also will include a comparison of buy­
in program applications and 
enrollments under the SSA 
interventions versus HCFA publicity 
efforts. An appropriate design is critical 
to proper measurement of increases in 
Medicare Part B buy-in enrollments. 

SSA invites the public to comment on 
its proposed demonstration design. SSA 
also invites States to express interest in 
participating in this demonstration. . 
State partners in the demonstration may 
be asked to implement any or all of the 
models described above: however, if a 
State that wishes to participate would 
prefer participation in less than all three 
models. those preferences will be 
honored to the extent possible. 

Authority: Division A. Title IV of Public 
Law 105-277. 

Dated: November 13. 1998. 

Kenneth S. Apfel, 

Commissioner ofSocial Security. 
[FRDoc. 98-30873 Filed 11-17-98; 8:45 ami 

BILLING CODE 4190-29-P 

DEPARTMENT OF STATE 

Office of the Secretary 

[Public Notice No. 2932] 

Nigeria; Determination Under 
Presidential Proclamation 

I hereby make the determination 
provided for in section 6 of Presidential 
Proclamation No. 6636. of December 10. 
1993. that the suspension of entry into 
the United States as immigrants and 
nonimmigrants of persons who 
formulate. implement or benefit from 
poliCies that impede Nigeria's transition 
to democracy is no longer necessary. 
Restrictions imposed in said 
proclamation. pursuant to Section 212 (f) 
of the Immigration and Nationality Act 
of 1952 as amended (8 U.S.C. 1182(1)). 
shall therefore lapse. and said 
proclamation shall terminate effective 
immediately. 

This determination will be reported to 
Congress and published in the Federal 
Register. 

Dated: October 26, 1998. 
Madeleine K. Albright. 
Secretary ofSta teo 
[FR Doc. 98-30760 Filed 11-17-98; 8:45 am] 
BILLING CODE 4710-1{)-M 

DEPARTMENT OF STATE 

Office of the Secretary 

[Public Notice: 2924] 

Extension of the Restriction on the Use 
of United States Passports for Travel 
to, in, or Through Libya 

. On December 11. 1981. pursuant to 
the authority of 22 U.S.C. 211a and 
Executive Order 11295 (31 FR 10603). 
and in accordance with 22 CFR 
51.73 (a)(3). all United States passports 
were declared invalid for travel to. in, 
or through Libya unless specifically 
validated for such travel. This 
restriction has been renewed yearly 
because of the unsettled relations 
between the United States and the 
Government of Libya and the possibility 
of hostile acts against Americans in 
Libya. 

The Government of Libya still 
maintains a decidedly anti-American 
stance and continues to emphasize its 
willingness to direct hostile acts against 
the United States and its nationals. The 
American Embassy in Tripoli remains 
closed. thus preventing the United 
States from providing routine 
diplomatic protection or consular 
assistance to Americans who may travel 
to. Libya. 
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Prom funds provided under the j~rst IJaragraph, not 
I 

less than $200,000,000 shall be available jar conducting 

continuing disability reviews. 
I . 

Prom funds pro·vided under the first paragraph, the. 

Commissioner of Social Security shall direct $6,000,000 
. : 

for Ped~ral-State partnm'ships which wi". evaluate means 

.to promote il1edicare buy-in programs .targeted to elderly 
j • 

and disabled individuals under titles XVIII and XIX of 

the Soci~l Security Act. 

In (1ddition to funding already available under this 

heading, i and sub}ect to the same terms and conditions, 
. ' 

$3.5.5, OOOr 000, to remain available until September 30, 
, 

2000, jar continuing disability reviews as authorized by 

section 1!03 of Public Law 104-121 and section 10203 of 
I 

Public Law 10.5~33. 1'7w term ((continuing disability re-
i 

'1)iews" rr-eans reviews and redeterminations as dej~ned 

under section 201 (g) (l)(A) of the Social Security Act as 
I 

amended.: 
i 

In ~ddition, $7.5,000,000 to be deri'ved from adminis­

tration j~es in excess of $.5.00 per supplementary payment 
! 

collected pursuant to section 1616(d) of the Social Security 

Act or se~~ion 212(b)(3) of Public Law 93-66, which shall 

remain a"vailable until expended. rpo the extent that the 
, 

amounts :collected pursuant to such section 1616(d) or 
, 

212 (b) (3) ; in j~scal yem' 1.9.99 exceed $7.5,000,000, the 



Hll,..406 CONGRESSIONAL RECORD HOUSE October 19, 1998 
CORPORATIOS FOR PUBLIC BROADCASTING NATIONAL LABOR RELATIONS BOARD 

The conference agreement includes lan­ The conference agreement provides 
gt.:age proposed by the Senate providing an 5184.,451.000 for the National Labor Relations 
additional SI5.000.000 for digitalization. if Board as proposed by the Senate instead of 
s;:>ecifically authorized by subseq",ent legis­ $174.661.000 as proposed by the House. 
:ation by September 3D, 1999. The Federal RAILROAD RETIREMENT BOARD 
CDmmunicatioru Commission (FCC) has 

DUAL BENEFITS PAYMENTS ACCOUNTr:-.andated that all public television stations 
':>e converted from analog to digital trans­ The conference agreement provides 
r.1issions by May 2003. Public br«;\adcasting S189.000.000 for dual benefits payments as 
s;;ations face substantial financial obstacles proposed by the Senate instead of 5191.000.000 
in meeting this schedule. Digital conversion as proposed by the House. 
\\ill cause extreme hardship on small rural LIMITATION ON AD~IINISTRATION 
s;;ations and the conference agreement en­ The conference agreement includes a limi­
::ourages that funds provided be targeted to tation on transfers from the railroad trust
::..'-1ose stations "ith. the most financial need. funds of S90.000.000 for administrative ex· 

FEDERAL MEDIATION AND CONCILIATION penses as proposed by the Senate instead of
SERVICE I 586.000.000 as proposed by the House. 


The conference agreement includes lan­
 LIMITATION ON THE OFFICE OF INSPECTOR 
guage proposed by the Senate reg~rding the GENERAL
al!thority of the Director to accep,t and use 

The conference agreement includes a limi­Eifts. 
tation on transfers from the railroad trusti-':STITUTE OF M!JSEUM AND LlBAARY:SERVICES 
funds of S5.600.000 for the Office of Inspector .The conference agreement i provides General as proposed by the Senate instead of

SI66,175,OOO for the Institute of Museum and 55.400.000 as proposed by the House. The con­
Library Services instead of $146.34.0,000 as ference' agreement includes a pro'''ision byproposed by the House and SI56.340.000 as pro­ the House prohibiting the use of funds forposed by the Senate. Within this' amount. any audit. investigation or review of thethe conference agreement sets aside Medicare program. The conference agree­
$25.000.000 for national leadership. projects. ment makes this prohibition a pennanent. including $4.000.000 for a broad-baseg com­

change in law.petition on improving the quality ?f library 

and museum services. This competition shall 
 SOCIAL SECURITY ADMINISTRATION 
be administered in a manner consistent with SUPPLEMENTAL SECURITY INCOME PROGRAM 
the requirements applicable in authorizing The conference agreement includes 
s;;atutes and the Institute's General Admin- S21.552.000.000 for the Supplemental Security 
istrative Manual. In administering this com- Income Program instead of S21.4.95.000.000 as 
petition, the Director shall give fult and fair proposed by the House and S21.538.000.000 as 
consideration to applications submitted by~rOPosed by the Senate. The conference 
::he institutions identifj.~d in the se.nate Re- agreement includes language authorizing the 
port (l05-300) and in thiS statement of the Commissioner of Social Security to uSe 
r:lanagers. The Metropolitan Museu'm of Art S6.000.000 for Federal-State partnerships to 
has undertaken an innovative project to evaluate ways to promote Medicare buy-in 
record and' library digit:.al photographs of a programs targeted to elderly and disabled in­
substantial portion of its collection•. which is dividuals. The conference agreement in­
the largest coliection in the Western Hemi- cludes S1.000,000 to be used to conduct policy 
sphere. In order to assist the Museum make reSearch to support the goals of the Presi­
its collection available to students and Ii- dential Task Force on Employment of Adults 
~,ary patrons throughout the Nation. the Di· with Disabilities. In designing and imple­
rector is encouraged to provide $500.000 for menting research on the barriers to employ­
this project. In a?dition. th~ Director is e~- ment for persons with disabilities. the Social 
couraged to continue a NatlOnal L~adershlp Security Administration shall consult fully 
g:-ant award to an historic medical library. with the Presidential Task Force. 

The conference agreement ;includes . , 
)10.000.000 for the National Constitution Cen- LIMITATION ON ADMINISTRATIVE EXPENSES 
ter for exhibition design. program planning. The conference agreement includes a lim!­
and operation of the Center to engage all tation of 55.996.000.000 on transfers from the 
citizens in understanding the conStitution Social Security and Medicare trust funds and 
and its history. The conference agreement Supplemental Security Income program for 
inCludes S750.ooo for the Digital Geospatial administrative activities instead of 
and Numerical Data Library at the' Univer- 55.94.9.000.000 as proposed by the HOUSe and 
sity of Idaho. The conference agreement in- 55.982.000.000 as proposed by the Senate. 
dudes 51.250.000 for the Franklin Institute in The Social Security Administration oper­
Philadelphia. PA to maintain and enhance ates a unique cooperative training program 
the oldest scientifiC journal in thE! United with the Association of Administrative Law 
States. to manage an extensive international Judges. Inc.• which is recognized by State 
program and to provide an innovative bar associations for continuing legal edu­
science education program in the library set- cation credits. It is believed that this unique 
ting. . . program will improve SSA's ability to meet 

The c(jnference agreement also includes its performance goals and SSA is encouraged 
52.000.000 for the New York Public Library to to continue and expand its support of this 
enhance digitization efforts to imptove on- program. including reimbursement of con­
li;1e access to library collections. 1ihe con- ference registration fees for the Association 
ference agreement includes 535.000 for the of Administrative Law Judges. Inc. annual 
Children's Ml!Seum in Manhattan. The con- training conference. to increase AU partici ­
ference agreer.>ent includes S300.000 for com- pation. 
pieting transcription. indexing. cataloging. OFFICE OF INSPECTOR GENERAL 
and microfilming of approximately 1~200 oral The conference agreement provides 
history interviews relating to Iowa labor and 556.000.000 for the Office of Inspector General 
unions and to process and catalog approxi- through a combination of general revenues 
r:lately 800 shelf feet of labor history archi- and limitations on trust fund transfers as 
val material in order to make the entire col­
lection accessible to researchers and to the proposed by the House instead of $50.212.000 

as proposed by the Senate.'public. The conference agreement includes 
$1.100.000 for the Museum of Science ,and In- UNITED STATES INSTITUTE OF PEACE 
dustry in Chicago, Illinois for a nautical ex- The conference agreement provides 
hibition. 512.160.000 for the United States Institute of 

Peace instead of $11.160.000 as proposed by 
the House and 511.495.000 as proposed by the 
Senate. Funding provided above the Presi­
dent's request level shall be used for the Bos­
nia initiative described in the Congressional 
budget justification accompanying the fiscal 
year 1999 budget request. 

TITLE V-GENERAL PROVISIONS 
DISTRIBUTION OF STERILE NEEDLES 

Both the House and Senate bills contain 
prohibitions on the use of Federal fl!nds for 
the distribution of sterile needles for the In­
jection of any illegal drug (section 505). The 
Senate language allows the Secretary to 
waive the prohibition 'to allow a needle ex­
change program if she determines that such 
program is effective in preventing the spread 
of HIV and does not encourage the use of il­
legal drugs and that the program is operated 
in accordance with criteria established by 
the Secretary to ensure those conditions are 
met. The House bill includes a strict prohibl­
.tion with no waiver authority. The con­
ference agreement is the same as the House 
language. 

ABORTION RESTRICTION 
Both the House and Senate bills contain 

the Hyde amendment that was revised in the 
fiscal year 1998 appropriations Act. However. 
the House bill includes additional clarifying 
language to ensure that the Hyde amend­
ment applies to all trust fund programs fund­
ed in the bilL The conference agreement is 
the same as the House language. 

FUND TRANSFER PROHIBmoN 
Both the House and Senate bills contain a 

provision that prohibits transfers of funds 
from an appropriation account in the De­
partments of Labor. health and Human Serv­
ices and Education except as authorized in 
this or any subsequent appropriations Act or 
in the Act establishing the program for 
which funds are contained in this Act. The 
conference agreement makes this provision 
permanent. . 

TEAMSTERS ELECTION 
The conference agreement includes a gen­

eral provision proposed by the House that 
prohibits the use of funds in this Act for the 
election of officers of the International 
Brotherhood of Teamsters. The Senate bill 
had no similar provision. 

UNOBLIGATED SALARIES AND ExPE!>lSES 
The conference agreement includes a gen­

eral provision proposed by the House that 
would allow salaries and expenses funds in 
the bill that are unobligated at the end of 
fiscal year· 1999 to remain available for three 
additional months. provided that the Appro­
priations Committees are notified before the 
funds are obligated. The Senate bill had no 
similar provision. 

NATIONAL LABOR RELATIONS ACT 
The conference agreement does not include 

a general provision proposed by the House 
that would have amended the National Labor 
Relations Act to require the National Labor 
Relations Board to adjust its jurisdictional 
threshold amounts for the inflation that has 
occurred since the adoption of the current 
thresholds an August 1. 1959. The Senate bill 
had no similar provision. 

HEALTH IDENTIFIER 
The conference agreement includes a gen­

eral provision proposed by the Senate modi­
fied to provide that none of the funds in this 
Act may be used to adopt a fmal standard 
providing for a unique health identifier for 
an individual until legislation is enacted spe­
cifically approving the standard. The House 
bill had no similar provision. 

SALAjUES AND. ExPENSES REDUCTION 
The conference agreement deletes section 

515 of the Senate bill that would have re­
duced salaries and expenses appropriations 
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~UG-13-1998 09:11 202 358 60'(b . t-'. 1::11 

~S!c~' 
·f~
~t-S~ 

'-!!!I 


. SOCIAL SECURITY ADMINISTRATION 
, 

: 

Cover Plus ~ Pages : 

DATE: Sf, '/19' .• 
FROM: ~ ;
OffIc~ the Commissioner 
DC Office: (202) 358-6013 
Fax #: (202) 358-6Q76 

FROM: 0 . 
OfI1ca of the Commissioner 
Baltimore: (410) 965-3120 
Fax #: (410) 966-1463 

Brian D. Coyne' 
Chief of Staff 

TO:· C~'(I's ~e~t-t·~'.$ , 

LocationlOrganlzatlon: :b?c. 
Telephone Number: _____ 

Fax Number: 'tr6 - ;$71-/-7 

MESSAGE: 


r '~, !' 

I, 



202 358 6076AUG-13-1998 09:12 

W~ ~87J 

iSoeial Security Administ%ation 

Qualifie~ Medicare Beneficiary OUtreach ~roposa1i . ' 
This paper propos.~s an SSA outreach demonstr.ation .tor $5 million 

in fiscal, year (FY) 1999,. to promote .Medicare buy-in proarams ~ 


targeted to elder~y and disabled individuals who, are eligible for~ ~&z.,', 

these programs, bl,ft have not enrolled. . '~ (t,.: .. 


I ~r~ 
A buy-in outreach !demonstration would measure the impact of f9 
increasing· the amqunt of public information about· the existence of : 9)" 
buy-in program~ a~d reducing public resistance to filing because of 
obstacles identif~ed in the most recent study published by Families 

USA. i 


I 

I 


SSA is proposing three model demonstrations each of which would be 
conducted in five:communities , for a total of lS co~unities in 
participating Sta~esi targeted areas. Federal Register notices 
would invite public comment and invite states to participate. The 
models are: . II . 

i 
1. ~Ublicit.y - Measuring the increase in welfare office buy-in 

participation because of a marked increase in public information ;64fQ 

including local pdbl:i,.cservice radio and print announcements ~,..~ 

targeted to th~s p'opulation and a targeted mailing, using data ;'--1.. 
 1"' 

available thrOUghlSSA databases, to elderly and disabled residents 06{J­
in these areas on SSA letterhead paper. The mailing would include a~, J 

local or toll-fre~ telephone information number. q ~i< 
I ", ~ 

2. Referrals - M~asuring increases in buy-in pa rticj pa~ t,o.;. A 

esulting from mailings that invite the beneficiary to catl a toll- ~~c.. 
free number or ma~e an appointment with the local SSA office to" ~ 
assess potential ~ligibility, or to file an application with the ~; ~ local welfare off~ce. SSA will, facilitate application appointments ~ 
with the local we~fare office and follow up on referrals with the ~~ 
welfare office. i' . . -,.~_ 
3. Co-location -!MeasUring increases in buy-in participation in ~ 
response to mailirigs and SSA referrals of applicants to a welfare 
workeroutstation~d in SSA offices to take applications for buy-in.

I 
I . ,

An independent co~tractor,will consult on the design and evaluate 

the' demonstration; Appiication referrals set up by SSA that do not 

result in-buy-in ~pplications will be evaluated to determine the 

reason that these I outreach efforts did not result in an 

application. 


This proj ect willi need to be financed wi~h an additional $'5 million 

added to SSA's research and demonstration funding request for FY 

1999. Congress w6uld need to appropriate the requisite funding for 

this account and include appropriations language specifically 

authorizing the Commissioner, to take an active role under section 

1110a of the Social Security Act when performing a demonstration· 

relating to Titles XVIII and XIX. 


I ­
I 



--------------

AUG-13-1998 09:12 

, SSA BUY-IN OUTREACH DEMONSTRATION 
I 

SSA would undertake a demonstration to measure tne obstacles to buy·in enrollments 
for Medicare beneficiaries who havo no current connection with the welfare or SSA , 
office. The demonstration would take place in the 15 poorest communities in States 
participating due to response to Federal Regi£tll[ notices. 

All 1 5 communities will receive heightened publicity (posters, radio and print public 

service announcem~nts. leaflets) and outreach mailings on SSA letterhead paper to 

beneftdaries who could be eligible for buy-in based on available SSA information. 

Mailings would include a self-selection device and emphasize what inCQme and 

resources are notco~nted (e.g., the beneficiarys home). 


One-third of the communities will receive the publicity and mailings suggesting potential 
candidates file for buy-in benefits with the appropriate welfare office. 

I 	 • 

, 

Two-thirds of the communities will receive publldty and mailings suggesting potential 
candidates file with the welfare office or call a free phone number staffed by SSA 
employees. SSAemployees will Screen callers for potential buy-In eligibility: 

I, 

• 	 In half of these communities, SSA will make appointments for. potential eligibles to 
file applications with the local welfare office and follow up with that·office. 

! 	 ' 

• 	 In the other half of: these communities, SSA will make appointments for potential 

eligibles with a welfare worker outstationed in the SSA office. 


. I 
I 

An independent evaluator will be contracted to help with demonstration deSign and to 
determine the inCtease In buy-in traffic resulting from: 

I 
• 	 Increased, targeted publicity I 

• 	 SSA serving as an'intermediary in the buy-in eligibility process, and. 

• 	 Redirecting t~e buy-in application process out of the welfare office. 

Thaprojected Cost of t~is d.emoristratlon is $5 M in fiscal year 1999 research and 
demonstration funds a"d will require enabling legislative language that direds use of 
these funds for·this demonstration by SSA. This demonstration could not be funded by 
a Continuing Resolution Yt'ithout speciflc appropriations language. Enabling legislation 
should also include a specific start date or otherwise permit SSA expedited forms 
clearances under the Paperwork Reduction Act of 1995 for timely implementation. 

, I 
i, 

I ,, 
i 

I ' 


TOTRL P.03 



SSA BUY-IN OUTREACH DEMONSTRATION 


SSA would undertake a demonstration to measure the obstacles to buy-in enrollments 
for Medicare beneficiaries who have no current connedion with the welfare or SSA 
office. The demonstration would take place in the 15 poorest communities in States 
participating due to response to Federal Re9i~r notices. 

, 

All 15 communitie~ will receive heightened publicity (posters, radio and print public 
service announcements, leaflets) and outreach mailings on SSA letterhead paper to 
beneficiaries who Could be eligible for buy-in based on available SSA information. 
Mailings would tnct~de a self-selection device and emphasize what Income and 
resources are not counted (e.g .• the beneficiarys home). 

One-third of the communities will receive the publicity and mailings suggesting potential 
candidates file for ~uy..jn benefits with the appropriate welfare office. , 

I 

Two-thirds of the cOmmunities will receive publicity and mailings suggesting potential 
candidates file with ;the welfare office or call a fr&8 phone number staffed by SSA 
employees. SSA employees will screen callers for potential buy-In eligibility: 

• 	 In hatf of these Communities, SSA will make appointments for potential eligibles to 
file applications ~th the local welfare office and follow up with that office. 

• 	 In the other haff Of these communities, SSA will make appointments for potential 
eliglbl~s with a Welfare worker outstationed in the SSA office. 

An independent evaluator will be contracted to help with demonstration design and to 
determine the increase In buy-in traffic resulting from: 

. 	 I 

\II 	 Increased. targeted publicity, 
I 
I 

• 	 SSA serving 8S an intennediary in the buy-In eligibility process, and. 
i: I 

• 	 Redirecting the buy-in application process out of the welfare office. 

The projeded Cost of'this demonstration is $5 M in fiscal year 1999 research and 
demonstration funds and Win require enabling legislative language that directs use of 
these funds for this demonstration by SSA. This demonstration could not be funded by 
a Continuing Resoh.lti~n without speciftc appropriations language. Enabling legislation 
should also inctude a specific start date or otherwise permit SSA expedited forms . 
clearances under the paperwork Redudion Act of 1995 for timely implementation. 

.TOTAL ~.03 
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:,.' ,SociaISecufi.ty Adininis~ration 

. ~ Buy-In 'Outreach 'Del'!lonstration' . 
. \ .", l , • 

• : +" 	 ' 
• • ••• > 	 1 , 	 . 

S'SA's d~'monstraii(;>n; win ~rom'ote ,th~e M~~ica~~ buy-in' 'program~ t~rdeted to the ,~I~~rly.f 
:: ~ ." 	 ~ , "'" and' disabled, who, mqy be"eligible, ~qthave,no.f erirql ied, ;'Th~demonstration will: ' 

>, 	 '.'. ", I. '.' " .' • " '. ' , "\'\,' ( • 

~, '\'" 

,... measure the imp~'ct bf. red'uCing O:bsta~I$S to ,buy-in enrollments id~ntifred :in the "'. ,. 

,.
most recent 'study' published'by Fa'milies'USA,' arid .' " 

. . '" . '. .. . . f.~·:' '.:, :' , ' ,.". ,>', ~ ': 


• ,int~nsify eff6rtsto:id~ntify"~6t~~~ial ~li9'/ble~from th'eM~dicar~ PO'P~I:~tion~nb:: 
.,',.contact SSA; s,uct'ias 'persons who become widow(~r)~, ' ':. ' 

, """,' "><.,:' ::':, '" ,.'r .,':i' ,;1";,, ;..: ,. 	 ,:,.;",i:" 

. SSA will issue, int~rnal instructi.ons qri referring potential eligibles identified'during SSA' 
,:' 	 processes (su6h;as death report~ taken froin new widoW(er)s):to Medicaid Stat~::: ", . ,'" , 

agencies a,nd run a three mO,delpemonstrati9,i:l', ',Eachniodel~ouldbe conducted in" ':',;, ' ,"" ' . ' 
3-5 comm~riities', fbr ? totarof up·,to 15 co~m"t.inities, i~, pari:icipatirig:.state~' targeted~' '. ,,' 
areas. A Federal Remister notice will'solicit pUblic"comm'en't and' invite States to' , . " 

:, pqrticipate in the...de.rtionstratjoQ. Th~,.m6dt?ls an~; ". . 
,'" 	 .. ' 

1': :ScreEmin9.· ~ .Meadu~iri·~ih·e';nc;~~~~~ i~~tJY~i~:'P~rticfp'ati~flres~lt';ri9 fro~l SSA: , '. 
: serving as an 'intermediary, and facilitator for buy-in applications appointments at the· '. 
,'\N9!fare offic~:'" '" .,,: '.' .,:.' c'. '-'" .::.. ',' ': • ",' .. : " ,', ,":', ':; '.. ' ....~.. c'< ,- .• , • '.' ........ :. 


~ 	 ,>' ., ~ , • '" 

: '. ,2. CO;.IQ~·~tion,~~~M~~~~~i'~:9 ~qy-i~ pq·rticiJ~tici~'in~rea:~s reSlJI~i~~from SSA r~ferrals 
"', ·toa weifare<'wbrker'outstati08~d in SSA offi<;e.s tolake buy:-:'in applications. . ',,, I . 
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PRESIDENT LAUNCHES NEW CAMPAIGN TO ENSURE THAT 

LOW-INCOME MEDICARE BENEFICIARIES RECEIVE PREMIUM ASSISTANCE 


I 
i July 7, 1998 

, . 

Today, the President atmounced a new outreach camp~ign to help millions of low-income seniors 
and people with disabi~ities get assistance in paying Medicare premiums. A study by Families 
USA reports that over Bmillion low-income Medicare beneficiaries are not enrolled in the 
Qualified Medicare Beneficiary (QMB) and related programs that pay for Medicare premiums 
and (for some) copayn)ents and deductibles, This assistance was expanded last year in the 
Balanced Budget Act. : However, as this new report underscores, many eligible beneficiaries are 
not aware of these cost-sharing protections and others have difficulty accessing this critically 
needed assistance. : ' 

I 

To address this problem, the President has requested that the Department of Health and Human 
Services (HHS) and the Social Security Administration (SSA) launch a multi-faceted effort to 

I 

enroll eligible Medicare beneficiaries in QMB and related programs. These new initiatives, that 
build on existing effort;s to help identify and enroll eligible beneficiaries and parallel the 
President's efforts on children's health outreach, include: 

, 

• 	 Launching major 'new initiatives to educate Medicare beneficiaries about premium 
,assistance prograrps. HHS and SSA will make unprecedented efforts to ensuring that 	' 

beneficiaries know1about these programs by distributing clear, plainly written information 

about these progr~s by: ' 


I 

Sending information to all 38 million Medicare beneficiaries about this program in ~,,~' 
either the Meditare handbook and/or new pamphlets that will be sent to all beneficiaries .vv 
this fall. 

! 

Informing every one of the 1.8 million new Medicare beneficiaries about this program .l AIJfY 
in the Medicare! initial enrollment package that is sent to these beneficiaries. ~ 

,I 	 . , 

Including information describing this program and an eligibility screening 

worksheet on the new Medicare Internet site, "www.medicare.gov," which is used byill ~ 

millions of olde!, Americans and their families, as well as others who work with the . ~ . 

elderly and people with the disabilities. 


f)(~ 
Sending progr~m information to more than 36 million individ,uals receiving Social ~ti AlII' 
Security benefits in the annual cost-of-living adjustment (COLA) notices this fall. ~ 

I 	 . 

Distributing 450,000 pamphlets as well as placing posters in SSA's 1,300 field officeV 
where millions 9fbeneficiaries go to eriroll and ask questions about these programs. " 

• 	 Encouraging the u~e of a simplified application process. In July, the Health Care 
Financing Administration (HCF A) will send a letter to State Medicaid agencies that includes 
a model, simplified I~pplication as well as exampl~s of success~l outreach and enrollment Ii. /:;IY/ 
programs. HCF A WIll encourage states to adopt SImple, user-fnendly procedures such as a F' 
mail-in application., . _---._ 

, 	 ~ '-' 

" : 	 f\1."<, I )-.rti )
I 	 , ~vVv\ \ '/'

(, .~"--.-,,..",/ 

http:www.medicare.gov


.i 

~~ .. ~'i ,i2(~s: \J~"YT!~ ~.ih.-P~IN. iM~j) ~" . 
'(" , ~cc . ~ 

Creating a Federal-State-consumer advocate task force to develop new strategies to t£i!j
enroll eligible beneficiaries. Beginning this month; HHS, SSA, the National Governors' J~, '.' 
Association, and aq.vocates of the elderly and people with disabilities will collaborate to . . 
ide?tify and imple~ent strategies to educate beneficiaries about this progranr~nd·t~:rmake it 
easier to enroll. ' . '. .' ~ 

• 	 Targeting eligible :beneficiaries through direct mailings. This fall, HCF A will send a 
letter to a targeted group of beneficiaries who are likely to be eligible for these nrr.t.:>,-tir>" 

The targeting population list will come from a list of beneficiaries supplied by SSA that 
agency believes m~y be eligible. The letter will explain the program 
beneficiaries to aPBly. 

• 	 Directing SSA field office employees to strengthen efforts to advise beneficiaries about~. 
QMB and related Iprograms. SSA will immediately send a reminder to all its workers . ~ t 

about this program and encourage them to reach o~t to the millions of beneficiaries they see 
every day to ensure, they are informed about these programs; 

• 	 Providing the Stat~ Insurance Counseling and Assistance Programs (ICAs) with 
materials to assist :beneficiaries in enrolling in the premium assistance programs. ICA(;yS 
provide assistance qn insurance and benefits to millions of older and disabled Americans. , " 

. " 

. I 	 , . 

These new initiatives build on an ongoing commitment by HCF A and SSA to target and enroll ' 
these vulnerable, low iqcome Americans. For example, HCF A has provided training materials 
on identifying and assisting potential beneficiaries to providers, advocates and States. SSA has 
included information on programs in SSA pamphlets and handouts that could reach potential 
candidates and conductbd training for staff who interact with beneficiaries, , 	 . 

Background on the Q:(\1:B arid related programs. The following table shows eligibility for 
premium and cost sharing assistance programs, which are offered in all States. 

, 

Category Income Annual Income (1998) Medicaid Pays For: 
(poverty) Individual Couple 

QMBs: Qualified Medicare oto 100% Up to Up to Medicare Part A & B premiums, 
Beneficiaries 

; 
$8,290 $11,090 deductibles, copayments 

SLMBs: Specified Low-
i, 

100-120% $8,291 to $11,091 to Medicare Part B premium 
Income Medicare Beneficiaries , 

! 
QI-ls: Qualified Individuals 1 

j 

; 

120-135% 

9,900 

$9,901 to 
11,108 

13,260 

$13,261 to 
14,888 

Medicare Part B premium 

j 

QI-2s: Qualified IndividUllls 2 135-175% $11,109t 4,889 to Part of Medicare Part B premium 
14,328 19,228 

Notes: Income gUIdelines Include a $240 unearned Income disregard; poverty thesholds are different In AK and HI. 
There is also an assets limit of $4,000 for individual and $6,000 for couples for all groups~ QI programs are subject 
to the availability of capped ;funding allotments. 

, 
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April 14, 1998 

Note to: Bill WaltersI,Bill Vaughn 
Howard CotlenlBridgett Taylor 
Alec VachorllKatie Horton . 

I 
. . i. . ... 

Subject: ·Revised (Apn11998) Program Memorandum on Private Contracts ., 
> • I 

Attached is a copy of l revised Program Memodrandu~ on private contracts that we justissued . 
to ca:triers. This April: 1998 document revises the January 1998 Program Memorandum on 
private contracts. The questions and answers remain unchanged and were only reprinted. The 
revisions are in the instructions to carriers and deal with inadvertent vs. knowing and will.fu] 
submission cjf claims by opt-out physicians. the ch3nges are flagged. Please let us know uyou 
have any questions. ' 

Debbie Chang 
Director, Office ofLegislation 
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Dep~ntorHeahhPROGRAM: MEMORANDUM. uel HUlD'u Services 

. CARRIERS; Health Ca.re Financlllg 
Administration 

. Pats APBB. 1998 " -, 
CHANGE REQUEST #468 

SUBJECT: Private , Contracts Between,Beneficiaries and PhysicianslPractitioners 

The purpose of this Pro~ Memorandum (PM) is to furnish you with material needed for the 

implementation of §1802 ofthe Social Security Act. as amended by §4507 ofthe Balanced Budget 

A~ (BBA) of 1997 ~hich p~ts a phys~cia:n o~ p~tioner t<,? "opt out" ofMedicare and enter into 

pnvate contracts 'WIth Medicare benefiClanes iIspeclficrequlfements are met. 


The amendment made by §4507 ofthe BBA of 1997 to §1802 of the Social Security Act shall apply ! 
with respect to contrac:ts entered into on and after.January 1. 1998. 

" . 

The questions a:ndaIlS\'ll~ (Q's and A's) included in this PM differ from those previously sent to you 

because of recent policy decIsions. ,The Q's and Ns shown in this PM supersede any Q's·and Ns 

you have received prior to this PM. ' ' . 


t 

" This is a BBA Provisi~n.. " • , '. " 
,.' I '" ", '. 	 ' 

, These instructions should be implemented within your c.urrent operatiogbudget. 
I 

This Program Memorfandum may be disc.arded December 31, 1998. 
I . 


The policy contact person ror this, Program Memorandum is Anita Heygster at (410) 786-4486. 


Tl;te carrier operations contact person for this Program Memorandum is Rhem Gray at' 
(410) 786-6986. : 

DISCLAIMER: 	 The revision date and transmittal number only apply to the redlined 

material. All other material was previously published in a Program 

Memorandum and is only being reprinted. 


, i 

HCFA Pub~ 60B 

I 
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Private Contracts Be'tween Beneficiaries and PhysitianslPractitioners.--Section 1802 of the 
Soc:iiil Security Act, as:amended by§4507 oFthe BBA of 1997, permits a physician or practitioner 

·to, ",?pt, out" of Medi9re and enter into private contracts 'With Medicare beneficiaries if specific 
requIrements are met. I ' 

For purposes ofthis proi.i.sion, the tenn "physician" is limited to doctors ofmedicine and doctors of 
osteopathy wh~ are. legally authorized to practict? I!ledicine and surgery by the State in which su~h 
functIon or actIon IS perfonned; no other phYSIcians may opt out. Also, for purposes of this 
provis!0n. the te~ "practitioner" means any .of the follov.:ing to th~ extent that t~ey are .I~gally 
authonzed to pracUce by the State and otherMse meet Medlcare reqUIrements: I?hYSlClan asSistant, 
nurse practitioner, cliruca1 nurse specialist, certified registered nurse anesthetIst. certified nurse 
mid'Nife, clinical psychologist. or clinical social worker. . . 

When a physician or practitioner opts out ofMedicare, no services provided by that individual are 
covered by Medicare and no Medicare payment can be made to that pliysician or practitioner directly 
· or on a, capitate~ basi~.Additionally" ~o Medic.a:e payment max be made to a oe'heficiary for items 
or servIces pTOVlded directly by a physician/practItIoner who has 'opted out" of the program. Under 
the statute, the physician or practitioner cannot choose to opt out ofMedicare for some Medicare, 
beneficiaries but not others; or for some services but not others. . 

Medicare will make pa~ent for covered, medically necessary services that are ordered by a physician 

· or practitioner who has opted out ofMedicare if the ordering physician or practitioner has acquired 


a unique provider identifiCation number (UPlN) from Medicare and provided that the services are not 

furnished by another physician or practitioner who has also ofted out. For example, ifan "opt out" 

physician' admits a ben~ciary tQ a hospitaJ, Medicare wil reimburse the hospital for medically 


· necessary ~are. ; , 
, 

In an emergency or urgent care situation, a physician or practitioner who 'opts out may treat a 
Medicare benefictal)' with whom he or she does not have 'a pnvate contract. In such a siruation. the 
physician or practitioner may not charge the beneficiary more than w'hal: a non-participating p'hysician 
would be permitted to charge and must submit a claim to Medicare on the beneficiary s behalf. 
Payment Will be made for Medicare covered items or services furnished in emergency or urgent 

", situations when the ben~ficiary has not signed a private contract with that physician/practitioner. 
. I' '. 

Effective Date of the "'Opt Out" Provision.-A physician or practitioner may enter into a private 
contract with a beneficiary for services furniShed no earlier than January 1. 1998. The physician or 
Practiti~ner must subn:Ut t!te affidavit to aI! pertinent ~edicare carriers WIthin 10 days of the date the 
first pnvate contract IS s,lgned by a MedIcare beneficiary.'. . 

I ' .' ' 

Contents of the Private ~Contract With the Beneficiary.':"'Under §4S07 ofthe BBA, a valid private 
contract must: i .' 

o Be in writing and be signed by the Medicare beneficiary or the beneficiary's legal 

· representative in advanc~ ofthe first service furrtished under the agreement; . 


,0 , Clearly indicate if the physician. or prac,titioner. is excluded from participation in the 
Medicare program under 

; 
§1128 of the SOCIal Secunty Act; . 

o ',Indicate clearly that by signing the contract the beneficiary or the beneficiary's' legal 
representative: . 

, - Agrees not to ~ubmit a c~ or t9 request the physician or practi~ioner to submit a 
claun for payment under Medicare, even If such Items and SeIYlces would oiliefWIse be covered by 
· Medicare; . 

Acknowledges ~Medi,gap plans do n9t, and ~ other supplem~ insuran~ plans 

, may choose not to, make payment for Items and semces furrushed by tne phYSICian or practltloner 


under: the contract; 
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j 
3,'I ' 

I .. ' "f ' 

Agrees to be responsible for payment o~ stich items or serviCes' 
, .'. ' .[, ' ' " :. ., , ' , ' . , . ' 

.. Ackno~ledges that, no reirnbutseTnent Will:pe provided by Medicate for such 'it~ and 
. services; I 

, 
',I 

:! 
' 

, I " " '; ',,' 
'. .,.... -, Ack:no~ledges.that the physician. or pra~tioner i~ not limited in the amount that he 1, 
, , or she may charge the Qeneficlary for the Items and setV1ces fumtshed~and , ' 'I· 

. " ,~, AcknO~l~gestha~:.~e 'beneficiary haslhe right t~have such items arid services 
proVided by ot1:ler phystclansipraCtltloners who have not,"opted out" ofthe program. ' 
, " , , 'I ,,' ~', ' ,

, To be valid, the agreement cannot be'signed by the berieficiaryor the beneficiary's legal , 
repreSentative when the ~edic:arebeneficiary is facing an emergency or urgent health care situation. ' 

.' i· l ' : , 

, Coqtents our ~he Alfidavit~:""The phySician or practitio:ri~ must ~e an affidavi~ with the ~edicate 

, carner seI'Vlcmg thelt' area no later than 10 days after the first pnvate contract IS entered mto. The 


carrier:vill ensure that the affidavit is valid andvril1 keep ition file. Under §4507 ofthe BBA, a valid 

affidaVlt must: I. ,. 'I ' '1 ' 

. " , ! , ' ': ' 
'0 "Provide that the physician or practitioner 'Will' not'submit arty claim to Medicarefor any item 

or Service provi4~ t~ ~yM~care ~eficiary during the-2 year penod beginning on the later ofthe 
date the affidaVit IS S1gn~d or Its ~ectlve date; . ,: " , ' , 

I., "'. ' 
, . 0 Pr~vide that tr~ physician o~ p'racti.tioner .will not receive ~y Medi~e paYment for any
serVIces proVided to Medicare beneficianes either directly or on a capitated basiS; ,I ' ., ' ' 

. 0 ," Identify the ppysician or-praCtitioner (sothati*he carrier"cantalce appropriateaciion t~ 'I 
ensure no payments are imade to that physici~ or practitioner during the opt out period); ,',, I ' , . , 
, 0' As 'with particip~tion agreements, affidavits '~ust be ,filed With all'carri~rs ~ho have 


jurisdiction over clillms the ,physician or practitioner would otherwise file with Medicare~ and 

, I " ,: • .' 

o Be in writing rmd be signed by the physician orl practitioner. 

The, ltel~iion§hil?,Be'tween Tqi~ Provision and "Medi~are' Partici,PAtion AireeDients.- , 
Partlclpatmg pnYSlclans and practitioners may opt. out by filIng an affidaVit that meets the above. 


, described criteria and which is received by the carner at le~t 30 Ciays before the first day ofthe next 

, calendar quarter showirlg an effective date of the first day in that quarter (i.e:. 111. 411. 7/1, 1011). 

, T~eir participatio!l agr~em~t.willte~nate at that til!'~" They'may not pr~de servi~~ ~er 


pnvate co~With beneficlanes earlier than the effective date of the affidaVIt. Non-partIclpatlng .! 

physicians, and practitioJ;1,ers may opt out at any'time. " -! " 
" ,. i ' ' .,' ;! , . ' ' 

. You .n~ to,make' the sYstenis~hanges tha~ vrill enable ybu t~ put nec~ss¥y edits in pIace~tliout

altenng the payment amounts 1D effect for that part of the' fee schedule year before which the 

participating p~ysician qr practitioner opts out. ::,,', ' 


Reiatio~ship to Non-CJvered Semces.-Since Medicare:iuIes and r~tioi1S do not apply to items '. 

-or set"'t'lces not covered by M&ficate. a priVate cOntract is not needed to furnish such items or services 

to Medicare be.neficiaries. A privafe cont.ractisneeded; only, for it~sor servic,:s that would be 


, covered by Medicare an4 wher¢ Medicare Dllght make payment If a c:laun were subnutted. Examples 

of services ,not covered ~y Medicare include Cosmetic su~gery and routme physical exams. " . 


, Similarly,:wher~a benefi~~, wh~ is enrolled in a Medicate risk-based managed care pl~ goes out 

ofplari to acquire a serviCe and the plan,does not cov~ ,it. the enroUee is liable for the full charge for 

the service and the physician or practitioner does not need to sign a private contract to collect 

paytnem: for the noncovered service. ' ' . , , ' 


, ' ,I 

, i '

; 


'I 

1 

I 
J 
I 
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Mai!llaining II}~onnatiqn on ~Qpt Out" Physicians.-Malntain information ~l'! the "opt out" . 
. . physlclan~practltJoners: "At a ~mum, ~aptw'e the name. and UPINofthe phY,SlClan/practltioner,

the effectIVe date oft}:ie opt out affidaVlt. and the end date of the opt out penod. ¥ou':mayalso . 
~nclude ~ther provider-sp'ecwcinfonnation you may need. Ifcost effective. you may house this i 

mformauon on your prOVlder file. . ' . 

, InfO=Ma~are Plans Who the "Opt Out" Physidans Are.-DeveIop data exchange 
mec ,...for : ~caremanaged care plans in yoU! service area with timely info~ation 
on phyS1CI~ and pr~ti?nerswho have opte~ out ofMedicare. For ex:amp1c:.you may ~sh to 
estabhsh an loternet webSIte "Home Page" which houses aU the "opt out" phYSJCIans/practItIoners
information. You will need to negotiate appropriate "opt out" information exchange mechanisms 
with each managed caJ7e plan in yoW" service area. . . , . 

. , I 

System Identificati~ri.-Ensure that your system Can automatically identify claims that include 
services furnished by providers or practitioners who have opted out of Medicare, Do not make 
payment to any "opt out" physiCian/practitioner for items or services furnished on or after the 
~ffectiye date of their; "opt out" affidavit ~~s there are emergency ,and uIgen~ care si!uations 
lnvolved. In anemergeney and urgent care situation, payment can be made for SerYlces furnished to 
a Medicare beneficiary: if the beneficiary has no contract with the "opt ouf' physician/practitioner.
Refer to,the following section title, "Emergency and. Urgent Care Situations' . . 

. I . 

EmereenC)' ,and U!J~P.t Care Situations.-:-Payment ~y be made for .services ~rnished by a.n "opt
. . out" physiclan!practttu;mer w~o has not S1~ed a pn,,:ate contract WIth a Medicare b.eneficlary for 

emergency and· urgent care Items and seI'Vlces furrushed to, or ordered or pre~nbed for such 
beneficial)' on or after ~he date the physician "opted out". . 

In this circumstance ttte ~hysician or practitioner must submit a completed Medicare claim on behalf 
of the beneficiary and! document on an attachment that the serYlces furnished to the. Medicare 
beneficiary were emergency or U!8ent and the beneficiary does not have a private agreement Vrith him 
or ~er. Ifthe physician o~ practittoner did not submit the appropriate do~~tation, then deny the 
cl~ so that ~he benefi~lary can.app'eal. Infor:m yo,ur pr0'V!der conunuruty VIa your next Medicare 

.Camer'BulletIn that documentatIon IS needed In this Sltuatlon. . 
,i 

Deny . payment for emergency or urgent care items and services to both an "opt out" 
physician/practitioner and the beneficiary if these parties have entered into a private contract. 

Dental of Payment to Employers of "Opt Out" Physicians and Practitiooers.--Ifan ('opt out" 
physician or practitioner is employed in a hospital.sening and submits bills for which payment is 
prohibited. the Part B 'carrier surveillance process usually detects and investigates the SItu.ation. 
However. in some instances an "opt out" physicianlpractitioner may have a salary arrangement with 

. a hospital or clinic or wprk in group practice and may not directly submit bills for payment. Ifyou 

detect ~s situatiol\ con~act thehospitaVcliniclgrou:p practice and i¢'orm th~ that. you ~<reducin~ 

the amount of therr payment by the amount of Federal moneymvolved In paytng the opt out 

physician/practitioner; . 


'. Denial of·Pa ment to Beneficiaries aod Othen.-Ifa beneficiary' submits. a claim that includes 

Items or servtces 'an 'opt out' ~ ystClan or practitioner on dates on or after the effective 

date of opt out by such :physician orpractitioner, deny such items or services: 


. . 
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Mand,toIY Claims Submi!lsion.-~o~ Security Act §1848(gX4}, Phy~ician Subm!s~ion o~Clairn.s, , 
regaramg mandatory daims submISSion, does not apply once a physICIan or practitioner Slg:ris and : 
submits an affidavit to the Medicate carrier optinS out ofthe Medicare program. for the duration of ' 
hislher "opt out" period. unless he/she knowingly and willfully violates a term ofthe affidavit. ' 

I ' " 

Viola,tionofAgreemebt Not to File Oaims.-When a physician orpractitioner who has "opted out" " 
oCthe~edicare program and knowingly and wi11fully submits a bill to Medicare. the penalty is that ' 
"this.s!Jbsection shall not apply with respect to any items ~ services pr~vided by the physician or : 
pradltloner pursuant to any contract....." per §1802(b)(3}(C)(I) ofthe SOCIal Secunty Act. Thus, he 
or .she is ~o longer eX.empt from the mandatory .~laims and ~ting c~aige rules ~d must submit 
clauns (which HCFA will deny per §1802(bX3){CXu) ofthe SOCIal Secunty Act) and IS bound by the 
limiting charge in what he/she can charge "the beneficiary. 

Ifyou receive a claim fr~m an "opt out" physician or practitioner '-Vithout the required documentation 
of an emergency or urgently needed care situation, send himlher a letter advising hlmIher that you 
have received a claim and believe that it may have been tiled in error. Ask the physician or 
practitioner to provide, you with a response '-Vithin 45 days (per Medicare Carriers Manual §3319) 
as to whether the received claim was: a) an emergency or urgent situation, with missing 
documentation~ Q! b) filed in error. 

i 

In your development letter request that he/she submit the following information with their response: 

1) Emergency/urgent care documentation if the claim was for a service furnished in an 
emergency or urgent s~tuation but included no documentation to that effect; andlor . 

2) If the claim i,s was filed in error, ask the physician or practitioner to explain whether the 
filing was an isolated incident or a systematic problem affecting a number ofclaims. 

In either case, explain in your request to the physician or practitioner that you would like to resolve 
this matter as soon as possible in order to aVOId the initiation ofadministrative proceeding against 
himlher. Instruct them that they must provide the information you requested Within 4S days ofthe 
date ofyour development letter. Provide the physician or practitioner with the name and telephone 
number ofa contact p~rson in case they have any questions. . , 

Ifclaim submission was due to a systems problem. ask the physician or practitioner to include with 
their response an explanation of the actions being t~en to correct the problem and when he/she 
expects the systems error to be fixed. Ifthe claim submission problem persists beyond the time period 
indicated in hislher response, re-contact himlher to ascertain why the problem still exists and when 
they expect to have it c;orrected. Repeat this process until the system problem is corrected. 

Also, in your developtTlent request, advise the physician or practitioner that ifno response is received 
by the due date you Will assume the claim was submitted mtentionally and that this could result in a 
determination that they are once again subject to Medicare rules: 

Hold the claim and any others you receive from the physician or practitioner in suspense 'Until you 
hear from the physician or practitioner or the response date lapses. 

If the physician or practitioner responds that the claim was filed in error, continue proce~ the 
claim, deny the claim and send the physician or practitioner the app'ropriate Remittance Advice and 
send the beneficiary an EOMB with the appropriate language explaming that the claim was submitted 
erroneously and they are responsible for this charge. In other words, the limiting chatge provision 
does not apply and the QenefiCiary is; responsible for all charges. This process will apply to an claims 
until the physician or practitioner is able to get hislher problem fixed. . 

I ' 
Ifyou do not receive' a response from the physician or practitioner by the develop'ment letter due date 
or ifit is determined that the "opt out" ,Physician/practitioner knowingly and willfully violated his or 
her agreement not to file claims to Medicare (ex~ for claims for emergency or urgent care services 
furnished to a beneficia!Y with whom .the physiCIan or practitioner has not entered into a private 
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contract) he/she must thereafter submit e1aimsfor all services to Medicare beneficiaries (for which 
no. Medicare payrnentrnay be made) and must abide- by the limiting charserules and regulations I 

(which the carner must agam enforce) for the duration of the "opt out". penod. In other words, the ,. 
physician/practitioner's: mowing and willful act of submittin$ a claim to the pro~ other than a 
churn for emergency/urgent care as discussed abOve, is in violatlon ofthe physiclan s or practitioner's 
agreement (per the afi;i.davit) not to file such claims and makes the contract with the Medicare 
beneficiary null and void;. Formally notiry the physician/practitioner of this detenninatioD and 
of the rules that again apply (e.g., mandatory submission of daims, limiting charge, etc.). 

. 1 

The act of claims shbrnission by the beneficiary for an it~m or service 'p'ro~dedby a ' 
physici~'praetitioner who has "opted out" is not a violation by the physician/practitioner and does 
not nUllity the contract with the beneficiary. However, if there are what :you consider 'to b~ a 
substantial number of ~aims submissions by beneficiaries for items or sel'Vlces by an "opt out" 
physician or practitioner; investigate to ensure that contracts between the physician/practitioner and 
the beneficiaries exist and that the, terms of the contracts meet Medicare statutory requirements 
outlined in this insttuction. Ifnon-compliance with the (topt out" affidavit is determined, develop 
claims submission or li.ri1iting charge violation cases, as appropriate. based on your findings. 

. . 

Notice to "Opt Out'" Physicians or Practitioners.-To ensure that the notice denying payment to 

the "opt out' physician: or practitioner indicates die proper reason for denial of payment, include 

language in the notice appropriate to particular circumstances as follows: 


I 
I 

. 0 Use the folloWing message when the claim is submitted inadvertently by the "opt out" 

physician or practitioner. Use claim adjustment reason code 28 (coverage not in effect at the time 

service was provided) at :the claim level with group code PR (patient responsibility) and the new cl.a.im . 

level remark code MA4?: . '. 


- "Our records show that you have opted out ofMedicare, agreeing with the patient not ' 
to bill Medicare for seMcesltestslsupplies furnished. As a result, we cannot pay this claim. The 
patient is responsible for payment." . 

I . 
, 

. 0 Use the following message_ when the claim is submitted knowinlly and wmfullI by the 

. "opt,out" physician or p~tioner. Use: claim adj~stment reason codeZ~ (coverage ~~t.in effect at 

the tune setVlce was proytded) at the cl31m level W'lth group code PR (patIent responslbtlity) and the 


. new claim level remark code MA56: .' 
I 

- "Our recOrds show that you have oj}ted out ofMedicate, agreeing with the patient not 

to bill Medicare for seivicesltests!supplies furnished. As a result, we cannot pay this claim. The 

patient is responsible for payment. Under Federal law you cannot charge more than the limiting 

charge amount." ! . 


Notice to Beneficiaries.~To ensure that Jhe notice to the beneficiary indicates the proper reason for 

deruat ofpayment, include language in the notice appropriate to particular circumstances as follows: 


. I 

o Use the folloWing message when the claim is submitted inadvertently by the "opt out" 

physician or practitioner (use which ever message is appropriate for your system): . 


- EOMB #21.30 - "The provider decided to drop out ofMedicare. No payment can 

be made for this service~ You are responsible for this charge.' 


. M~ #21.20 - "The pr~vider deci~ed to dr<?p out ofMedicare. No payment can be 

made for this servIce. You are responsIble for this charge. . ' 


o· Use the folloWing message when the claim is submitted knowincly and wmfullI by the 

"optout'~ physician or ~ractjtioner (use which ever message is appropriate for your system): 


. i 
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; 

. - .EO:MJ? # 21.29 - "The pro'1der deci~ed to drop out ofMedicare. No ~ent can 
be made for this semce. YQU are responSible for this charge, Under Federal law your octor can 
not charge you more than the limiting charge amount.t. 

. - MSN # 21. 19 - "The provider decided to drop out ofMedicare. No payment can be 
made for this service. Youare responsible rOI this charge. Under Federal law your doctor can not 
charge you more than t,he limiting charge amount." 

i . 
o Use the follo'Wing message when the claim is submitted by the beneficiary for a service 


furnished by an "opt o~t" physician or practitioner (use whichever message is appropriate for your 

system): i" . • 

I . . . 

- EOMB 1# 21.30 - "The provider decided to drop out ofMedicare. No payment can 

be made for this service, You are re§ponsible for this charge.' 


l , ,~ 

- MSN # 21.2Q - "The provider decided to drop out ofMedicare. No payment can be 

made for this service. You are remonsible for this charge.' . . . ., 


. . , 

Reoorting.-Compile data for HCFA on the number ofphysicians and practitioners who sign up to 

privately contract with Medicare beneficiaries. Prepare a quarterly "Private Contracting'~ report and 

submit 1t t? HCFA cq &nd copy y~ur RO. Send q~erly reports to: ~~F;A. Center fo! ,Health P1:w 

and Pr~Vlders, ProVld!!r Purchasln.g and .Adm.tDlstratlon Group, DiVls.lon of Practltloner Clauns 


. Processmg, 7500 Secunty Boulevard; Baltlmore:lYID, 21244. Reports may be faxed to (410) 786­
4047, Attn: CHPPs, PPAG, DPCP, in lieu ofmai1ing a hardcopy report. Prepare a separate report 
for each contract jurisdiction. 

i 
Use the follov.-ing report format: 

Name ofR~ort: Private Contracting Data . 
! 

1: Carrier name: 
2. Carrier number: < i . 

<3. Quarter: (beginning<:and end date) . . 
4. Number of"private contracting" affidavits received during repon period: 
5. Detail infonnation: Guse the following format) . 

<Specialty NameJAddress !.IE.IN Par Status Affidavit Effective 
Receipt ~ 

Date· 

Sort the report data by:physicianlpractitioner speCialty. 
. ! 

The report is due 30 day,s after the end ofeach quarter (e.g., a report for the 4/1198-6/30/98 quarter 

is due July 30, .1998). 1 .' • <
< 

I 

HeFA will notify you ifand when this report is either discontinued or put on the CROWD system. 
I 

. 1 .'What is a «prikte contract" and what does it mean to a Medicare beneficiary who signs it? 

As provided in §4507 ofthe BalancedBudget Act ofl997,a "private contract" is a contract between 
a Medicare beneficiary~ and a physician or other practitioner who has "opted out" ofMedicare for 
2 years for all coyered items.and services ho/she furnis~es to Medicare benefi,ciaries ..In a ~rivate 
contract. the Medi~ benefiCtal)' agrees to 8l~e.upMedlc~e. paym~t for serVlces furnish~d.by the 
physician or I?ractmoner arid to pay the phYSICian or practItioner Wlthout regard to any hffilts that 
would otheI"Wlse apply to what·the physician or practitioner could charge. . . 

I 
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2. What has to;be in a priv~te CQntract and when must it be signed? 

The private contract m~st be signed by both parties before servi~es can be fuinished.under its terms 
and must state plainly apd unambiguously that by signing the private contract, the beneficiary or the ' 

I 

beneficiary's Jegal representative: 
! 

* Gives Jp all Medicare coverage of, and payment for, services furnished by the' "opt 
out" physician or pra~ltioner; . ' 

, . - Agrees 'not to bill Medicare or ask the physician or practitioner to bill Medicare for 
items or services fumi~ed by that physician or practitioner; , , 

, - Is IiabJe:for all charges ofthe physician or practitioner, without any limits that would 

othenvise be imposed by Medicare; 


. , - Acknowledges that Medigap will not pay towards the services and that oth~ 
supplemental insurers tnay not pay either; and" '. ' 

- Ackno~Jedges that he/she has the right to receive'items or services from physicians

and practitioners for whom Medicare coverage and payment would be available. 


I 

The contract must also indicate whether the physician or practitioner has been excluded from 

Medicare. ',: ' ' , ' 


I . 
A contract is not valid ifit is entered into by a beneficiary or by the beneficiary's legal representative 

when the Medicare beriefici~ is facing 'an emergency or urgent health situation. , " 


3. Who can "opt out" ofMedicare under this provision? 
I " , ' 

Certain physicians and practitioners can "opt out" of Medicare. For purposes of this provision, 

physicians include doctors of medicine and ofosteopathy.. Practitioners permitted to opt out are 

physician assistants, nurse practitioners, clinical nurse specialists, certified resistered nurse. 
 1 . 

anesthetists, certified nurse rrudwives, clinical social workers, and clinical psychologlsts. 

The "optouC law does not define "physician" .to include optometrists, chir:.opractorsJ podiatrists, ' 
dentists. and doctors of oral surg~l therefore. they may not opt out of Medicare and provide 
services under private cOntract Physical therapists in independent practice and occupational therapists . 
in independent practice Cannot opt out because they are not within the "opt out" law's definition of 

, either a "physician" or i"practitioner". . 
, ' 

, ' 

No. Ifa physician or prActitioner chooses to opt out of Medicare. it means that he or she opts out for ! 

ali covered items and services he or she furrushes. Physicians and practitioners cannot have private 
cont!~cts that apply tp so~e covered services they furnish b';lt not t? otheT? . 'for exam'ple, if a 
phySlCJall or pra.ct1110ner prOVIdes laboratory tests or durable medIcal eqwpment mCldent to his or her 
professional services ~d chooses to opt out ofMedicare. thelJ he or sh~ has opted ou~ ?fMedicare 
for payment oftab s.erv(ces ~DMEPO~ as well as for profes~ona1 servJ.ces. Ifa physICIan who has 
opted out refers a benefiCIary for medIcally necessary ServIces, such as laboratory. DMEPOS or 
inpatient hospitalization, those services would be covered. {See #18.) In addition, because suppliers 
ofDMEPOS, independent diagnostic testing facilities, clinical laboratories, etc., cannot opt out. the 
physician or pract1tion~ owner of such suppliers cannot opt out as such a supplier. .. 

. I 
I 

i 
I' 
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S. How can p~iciRating physicians and practitioners opt out ofMedicare? 

Participating physiciaJ and practitioners may opt ou~ ifthey file an affidavit that meets the criteria 
and which is received by the carrier at least 30 days before the first day of the ne:>ct calendar quarter 
sho~ing an ~ffective d,ate .ofthefirst day ~ that qu~er.(i.e., l~l, 4/1, 7/1,10/1) .• They may not 
provide servtces undei:' pnvate contracts 'Mth beneficlanes earlier than the eifectJve date of the 
affidavit.' , 

Non-participating physicians and practitioners rnay opt out at any time by filing an affidavit. 

6, What ha~ ifa physician or practitioner who opts out is a member ofa group practic$ 
or otherwise reaSSigns ~s or her Medicare benefits to an organization? 

'Where a physician or pnktitioner opts out and is a member ofa group practice or otherwise reassigns 
his or her rights to Medicare payment to an organization. the organization may, no longer bill 
Medicare or 00 paid by Medicare for the services that physician or practitioner furnishes to Medicare 
beneficiaries. However,l if the physician or practitioner continues to grant the organization with the 
right to bill and be paid for the services he or she ~mishes to patients, the organization may bill and 

•be paid by the beneficialy for the services that are provided under the private contract. 

The decision ofa physician or praCtitioner to opt out ofMedicare does not affect the ability of the 
group practice or organfza~on to bi,lI Medicare'for the services ofphysicians and practitioners who 
have not opted out Of¥edlcate. , ' ,,' 

I 

7. Can organizations that furnish physician or practitioner services opt out? 

No.. Corporati?~, ,pai;tners.h:ips, or other organizations that b~ll and are paid by Medicare for the 
servtces ofphysiCIans orl"f3dtttoners who are employees, partners, or have other arrangements that 
meet the Medicare reassignment-of-payment rules cannot opt out since they are neither physicians 
riorpractitioners.OfcoUrse, ifevery physician and practitioner within a corporation, partnership, or 
other organization opted out, then such corporation, partnership. or other organization would have 
in effect, opted out. i ' 

8. Can a physician or practitioner have "private contracts" 'With some beneficiaries but not 
others? 'I' 

, , 

No. The physician or prllctitioner who chooses to opt out ofMedicare may provide covered care to' 
Medicare beneficiaries ~nly through private agreements, ' , ' 

I 

To have a "private corttracf' with a beneficiary, the physician or practitioner has to opt out of 
Medicare and file an affidavit with all Medicare carriers to which he ,or she would subnut claims, , 
advising that he or sheihas opted out of Medicare. The affidavit inust be filed within 10 days of 
entering into the first ;"private cQntract" with a Medicare beneficiary." Once the physician or 
=tioner has opted out, such physician or practitioner must enter into a private contract with each 

'care bencliclary to whom he or she furnishes covered services (even where Medicare payment 
would be on a capitate4 basis or where Medicare would pay an organization for the physician's or 
practitioner's services to the Medicare beneficiary), with the exception of a Medicare beneficiary 
needing emergency or'rrgent care. , , ',,' , 

, , ' 

Physicians who provid'e services to Medicare beneficiaries enrolled in the new Medical Savings 
, 'ACCOWlt Q1SA) demonstrat.io~ created by the BBA of 1.997 are not required to enter into a private 
. contract With those ben;eficlanes and to opt out ofMedIcare under §4507 ofthe BBA. ' 

9. What has to be in the "oPt out" affidavit? 
I 

To be valid, the affidavit must: 

Provide 'that the physician or practitioner will not submit any claim to Medicare for I 

http:demonstrat.io
http:riorpractitioners.Of
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any item ~r serv}~ p~oVided to any'Medicare beneficiary during the 2year period beginning on the 
,date the affidaVIt tS ~gFled; .:. . . . . . . . .' . . I I 

, ' - . PI'?Vlde ~a! the phyS1CI~ or practltl~::m~ wtll not reCeive any Medu:arepayment for 
any ltems or SeI'V1ces p~oVlded to MedIcare beneficaanes; , . ; . 

. ' - IdentifYlthe physician or practitioner sufficiently that the.carrier can ensure that no 
payment is made to the: phySician or practitioner during the opt out period. If the physician has 
:llready enrolled in Medicare, this would indupe the physician or practitioner's Medtcare unif~rm 
provider identification number (UPIN), ifone has been assigned. Ifthe physician has not enroUed 

. , In Medicare. t~s woul~ include the information necessary to be assigned a UPIN; ,j 
- Be filed 'With all carriers who havejurisdiction over claims the physician or practitioner

woUld otherwise file with Medicare and be filed no later than 10 days after the first private contract 
to ~hich the affidavit applies is entered into~ and . ' 

.j 

Be in writing and be signed by the physician or practitioner. 

10. Where and when must the "opt Q.ut" affidavit be filed? 

An ':opt out" affi~~vit fnust be filed v.ith each c:arrier t~at has jurisdiction over t,he. claims that the 
,physIcIan or practltloper would othelWlse file WIth MedIcare and must be filed Wlthin 10 days after 
the first private contraq to which the affidavit applies is entered.into. 

. , ,: 

11. How often can a physician or praCtitioner "opt out" Qr return to Medicare? 
l 

Pursuant to the statute, once a physician or practitioner files an affidavit notifYing the Medicare 
, carrier that he or she bas opted out ofMedicare. he or she is out ofMeditare for 2 years from the 
date the affidavit is signed. After those 2 years are over, a physician or practitioner could elect to 
return to Medicare or t~ "opt out" again. . ..., ' . ' . '. I 

12. Can a physician or Practitioner "opt out" for some carrier iurisdictions but not others? 

No. The op~ out appli~s to all items or services the physician or practitioner furnishes to Medicl.e 
beneficiaries, regardless of the location where such Items or servtc:es are furnished. , 

, ,1, ' 

13. What is the effective date ofthe "opt out" prQvision? 
I 

I 


A physician or practitioner may enter into a private contract with a benefi~ary for services furnished 
on or after January 1,1998. . '. I 

14. Does the statute preclude physicians from treating. Medicare beneficiaries if th.ej!: treat 
. private pauatients? : . '. . . . ' j 

No. Medicare does not preclude physicians from treating Medicare beneficiaries ifthey treat private 
pay patients, when such private pay patients are persons not eligible for Medicare under age 6S or 
are Individuals who are entitled to Medicare benefits but have chosen not to enroll in Part B. I . 

15'. Do Medicar~ rules apply for services not covered by Medicare? 
, , ' ' . 

If a service is one 'of a type that Medicare categorically excludes from coverage, Medicare rules, 
including opt-out rules, 'do not a.P'ply to the· furnishing of the noncovered service. For exanlple 
Medicare does not cover hearing aIds; therefore, there are no limits on c~es for hearing aids, Iland 
beneficiaries pay completely out oftheir own pocket if they want hearing aIds. . 

Ifa service is Qne that is not covered because, under Medicare rules, the service is never found to be 
medically necessary to treat illness or injury, no claim need be submitted, but the physicia4 or 
practitioner who has no;t opted out may charge the beneficiary for the noncovered ,sefVlce only iihe 

. I ' 
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or she gives the benefipiaryan advance beneficiary notice of noncoverage. , , 
I . 

If a service is one which Medicare has detennined is medically necessary where certain clinical ' 
criteria are met, but is not medically neces~ where these criteria are not met, a claim must be 

. submitted since it is ipossible that the carrier may determine that the service IS covered in the 
individual beneficiary's 'case, even where the physician or P!3¢tioner who has not opted out believes 
that ~t will no~ be cover~d and has ~ven an advanc~ beneficiary no~ce to that effect. In this.c~, if ' 
Medi~e derues the cla!m on. the basIS that the ~ce ~as not m<:di.callYneces~, the physIcian or : 
practItioner who has ~ven the advance beneficIary notice may bill the benefiCIary. • 

I 

Where a physici~ or practitioner ha;s opted ou~ qfMedicare and agr~ !o pr0v!de cc::vered services 

. only, t!rrOugh pn:"?1te contracts VIlth ben~fiC1anes. that meet the. c~tena ~pecified m the law •. the 

phygCIan or practitJon~ who has opted out IS prolublted from subJiUttmg clauns for covered servtces. 


16. Is a priVate ~ontract needed for services not covered by Medicare? 

No. Since Medicare rules do not apply for services not covered by Medicare. a private contract is 
not ~eeded .. A private :contact i.s n~eO~ only for seIyicesthat are covered by Medicare and where 
Medicare mtght make payment If a claim were subnutted. 

A physician or practitioner may furnish a service that Medicare covers under some circumstances. 
but which the pnysician anticipates would not be deemed "reasonable and necessary" by Medicare 
in that particular cas~ (e.g., multiple nursing home visits, some concurrent care services. two 
maminograms within a,12 mon!h eeriod, etc.). Ifthe physician or practitioner gi~es the beneficiary 
an "Advance BeneficIary Notice that the seCVJce may not be covered by MedIcare and that the 
beneficiary will have to pay for th,e service if it is denied by Medicare., a private contract is not 
necessary to permit the! physician or practitioner to bill the beneficiary if the claim is denied. . 

17. What rules a~ply to urgent or emergenG,Y treatment? 

The law ~ecludes a phy'sician or practitioner from having a beneficiary enter into a private contract 
when the beneficiary is facing an urgent or emergency health care situation. . 

. Where a physician or a practitioner who has opted out ofMedicare treats a beneficiary with whom 
he does not have a privatecontra.ct in an emergency or urgent situation, the physician or practitioner 
may not charge the beneficiary more than tile Medicare limiting charge for the service and must 

, submit the claim to Medicare on behalfofthe beneficiary for the emergency or urgent care. Medicare 
paym~t may be mad~ to the beneficiary for the Medicare covered services furilished to the 

. beneficIary." I ' . ' , 
18. Will Medicar~ make Rayment for services that are ordered by a physician or practitioner 

who has omed out of'b'}edicare? ' 
I 

Yes, provided the "opt :out" physician or practitioner ordering the service has acquired a uniform 
provioer identification numlier (UPIN) and the services,' are not furnished by a physician or 
practitioner who has alsp opted out. 

I 
19. Iinical cholo' s and clinical sod work rs are rrentl n t ceca 'zed b ' d 

£Dfolled by Medicare unless they meet certain criteria §pecified by H FA. some of whic 
voluntary. Are the reQuirements for opting out ofMedieare different fonhese practitioners?, ' 

No. A clinical psychoJo~st or clinical social worker, must meet the atfid~vit'and private contracting 
rule~ to opt out of Med~care. ., 

20. What is the relationship between an Advanced Bene.ficiary Notice and a 'private contract? 

There is no relationship between these instruments. A physician or practitioner may furnish a service 
that Medicare covers under some circumstances but which the physician anticipates would not be . 

http:privatecontra.ct
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, deemed "reasonable and :necessary" under Medicare prof"am standards in the particular case. If the 
beneficiary receives an "Advance Beneficiary Notice' that the service may not be covered by 
Medicare and that the beneficiary will have to pay for the service if it is derued by Medicare, and 
payment for the service is denied as a "medical 'necessity denial," a private contract is not necessary 
to bill the beneficiary if the claim is denied. . 

21. An there any situations where...a physician or practitioner who has not o~ted out Qf 

Medicare does not have to submit a claim for a covered servtce provided to a Medicare eneficiary? 


Yes. A phYsician who has not opted out of Medicare must submit a claim to Medicare for services 

that may be covered by: Medicare unless the beneficiary, for reasons of his or her own, declines to 

authorize the physician ~r practitioner to submit a claim or to furnish confidential medical information 

to Medicare that is needeato submit a proper claim. Examples would be where the beneficiary does 

not want information abOut mental illness or HIV/AIDS to be disclosed to·· anyone. Moreover. if the 

beneficiary or their legal representative later decides to authorize the submIssion ofa claim for the 

service and asks the phy$ician or pra,ctitioner to submit the claim, the physician or practitioner must 

do so. ' ; 


The Hea1th Care Finaricing Administration does not seek to limit or interfere in the right of a 
beneficiary to obtain medical care from the physiciar. or practitioner ofhis or her choice. HOwever, 
once a physician or practitioner who has not opted out ofMedicare has furnished a covered item or 
service to a beneficiary who is enrolled in Part B ofMedicare, the law requires that the physician or 

, practitioner submit a c1~m to Medicare for the covered services. 
I ' 

22. How do the private contracting rules wQtk whenMedicare is the secondmy payer? 
. " . 

When Medicare is the secondary payer, and the physician has opted out ofMedicare, the physician 
has agreed to treat Medicare beneficiaries oruy, through pnvate contract. The physician or ' 
practitIoner must; therefore, have a private contract with die Medicare beneficiary, notwithstanding 
that Medicare is the secqnciary payer. Under this circUmstan~ no Medicare secondary payments will 
be made for items and s~rvices furnished by the physician or practitioner under the private contract, 

I 
I 

I 


i 
I 

I 
l' 

i 

TOTAL f.14 
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Memorandum. 

To: Berbara Woolley , 
From: R05iSweane~~·'~;," 

Subj: AAFP Position an Ky. Amendment 

Data: Febr:uary 4. 1998 
, 

•• ' .';",;' ~ rThe following is the position of the Americar(AcademvofFamllyPhysiclens 'on Private .. ' , 
ContrectinglKyl Amendment. ,> .;",,;:~;.: ":.'h~'::,,-:.,: . ,,:,', 

The American Ace~en:y of Family Physii:lans cotJld support the Kyl amendment with . 
the following provisions for protection of patients' rights:· . ',' - , ,. ,: , '. . -.'­

1. 	 Contract Terms are fairly stated. 

, 


2. 	 Full disclosure of fees to patients befo~e'contracts signed: 

3. 	 Ensure access to physicians. such as possibly excluding sole community 
providers from private contracting. . 

'4. Pro~ibltion on private contracting for duel eligibles (Medicare/Medicaid). ' 
, ' 	 . 

In its present form,: the American Academy of Family Physicians cannot support the bill. 
~ 	 . . . 
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would be to enhance 
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.Backward Move On Medicare i I 	 ..te/1997-11/05/0091-11 0597~idx.htrnl_ 	 ,r~-::; 

No\vthe back the clock. The effort 
" began in Act,in which Sen. Kyl 
• 1 successful provision allowing 
,I physicians in Medicare in any way 
~ ! (in h~s ",cit..",\;"t the nation's 700,000 

outside the program and 
they wish. Not satisfied, 

seeking to extend that 
for every service. 

What's amendment is whether 
~ i Medicare i ", a policy ofletting physicians 
; I 
, I 

choose have to payor whether the 
program .';"-,.-+,.~ its beneficiaries access 
to care at the AMA thinks that the 

, program adequately, it should argue 
that case and the public, Personally, I 
think that's But to try would be more 
honest ,u,....""... r" by the back door at 

-I 

amendment were enacted? 
that physicians reluctant to 

more willing to serve 
access problem to begin 

" who have been 
patients would charge 
would not be limited to 

."'VJ""•.", Studies ofphysicians' 
, that physicians did not limit 

incomes; for specialty 
services, regardless of people's 
ability to would be higher costs or 
reduced and low-income 

'; 	 Medicare face very high health . 
care cost 

argue that their proposal 
more; it gives them a 

lVle:OH;;are program and pay 
with 49 years of 

disingenuous, at best. 
of care are hardly in a 

met a Medicare beneficiary 
prices, and none of the 

Physician Payment Review 
(1986-1993) sought a 

is not the first case in 
.,~"'........, economic interests 

to patients. If Congress 
. will be doing precisely the 
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, ,,' . . r ' , 
NoVember S. 1997 

"I,' 
The Honmable Ja.y ~er 
Senate rmanceCoDUl'littee , 

, UuitedStateS Senate', 
1
I ,'/

. 
' 

S31Hart SeDate otlice Building 
Washington. DC lOS 1'0-4802 

, I '" 
l 

Dear SeutorRockefelter: 
. ' I .' .", " 


I am writing to apresj'the eotice.rnsofthe American College ofPhysioians with Medicare ' 

private eontracringlegislation(S. 1194), sponsored by SeD.'1onKyl TheAmeric:an~llege of' 

Physicians, as you ~I is the nation"s largestmedicaJ. specialty so\;iCty.with 100,000 

members in the field ofintemal medicine: Internists treat,more Medi~ patients than any other '" 

specia.lq. "/' "" ~, ,'.' " ' , 

. I . ..' , '., , '. ' , 
The ACP comme:1ld,S Iour oo.mnitteefor'introducing significant innovarions and flexibility into 
the Medicare progt~ in the recezitly enacted Balanced Budget Act ~). However,,:'WCurge .i ' 

you not to legislate iUfther on the issue ofprivate contra.ctiDg.Becau.se this issue'is central to ' 
the integrity oftbe M¥ica.re pro~ it would be 1.l11'Wisc ~omakesnch afimd~a1 chaDge , 
wi'thoutconsiderationfby the new bipaitisM. ~ssion an Medicare, 

'. . i, . 
. , ,,'" I ' . 

The American Colleg~ ofPhysicians bas the ronowmg concerns ~ 'theKyl bill, whi,ch per.mits 
private coruracting ~a service-by-seruice basiS: '.', .. 

, " 1 
;',' 

, .' j , 

, . The biD could 1lDda-jm.ia.e physician.patieatrelatioasbips. 
, ,,' i . , .' .... . 
Mast people ar~ not ~rtable discussiDg :fees and finmceBWith physicians. but the Kyl bill 

. forces palienuto take tbcimtiativeofl.sJti.ag. Furthermore, prin.te contractirJg on aSCl'Vice..by­
servicebasis.could ~~e an#guity that can easily lead to colJftict. Since the scope afscrvices 
~ can never ~ fully predi.~ what happeils when, fer. e:ample* a physician believes '3. 

private contract pa.tieD.~ needs a scmogram? DoC8 t.he physician tell the pazient what it Costs 
b~Qre doirl,g the sondgram? Do the physician and patient then negotiale 'whethu- the sonOgram. 
is part ofthe contni.ci, rigbtin the"exa.mroam.? Should the decision to have,the SODDgJ'3m hinge 
on what the doctor ~charge or whether the doc;or"will take Medi~e's fee'? A,s:physicians, 

, we mUSt insist these decisions be based on patients' medic21 needs. As physicia:rl.s.,.we are . 
concerned fllat the K~l bill v.i1l be seen by oUr patiems as 'an dfon tomaease our incomes at 
paf;ient expense, overSba.dowing our ~ommitment tobigh-quality patieutcaJ'C. .." .. ' I, . .'. .. 

. . I " 

j' " 

.I 

j 

http:physicia:rl.s.,.we
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i , 

The Kyl bill could 1UIderJJlilletJae iDregrit)' and incentives ofMcd~ p&yJDuL 


i ' 

To encourage cost~ve use ofresources, Medicare encourages managed eire. Yet, unr.ier the 
Kyl bill, any managed caree.nrallee could pay an outsi.cle physician separately £or u,scrvice weier a ~ 
private conttact. a. service whic:h already bas been actuariaU.y factored into the mmaged. care . 
pa.yment. In essence, plans, can be paid for services they do Aot provide. Inprovide;r spoll8ORd. 
organizatio.ns~ physicians COUld be paid twice under private contraCiting - once by the patient and 
once as part ofthe actua.tihlly celculated capitated payment to the plan. 

Also, pri'l18te contracti:Dg ~ to U1lb~e paymt.m fbr $cMces. POt the beneficiary, this means 
greater out.of·pocket co~. The 1argdy low-income population served,by Medicare ~ scarc:ely 
afford the out-of-pocket ~sts that will be gener3.ted by wide5pread availahility ofprivate 
conttactmg. 

,I . 

Tiae I<,yl bm could coafOUDd dJorts to reduce fraud and abuse.. . 


Even though the vast majority ofphysicians bill as accurately as they can, private contracting on a 
,service-by-se.rvice basis =ates the potential mr .fraud and abu.se. 00 a. seMce-by-,service b~ it 
creates admiDisttati\le ditii.c:ulties and would requite HCPA to spend z:esources on monitoriDg.,The 
Kyl bUl reqtdrcs provi.si~ ofo.aly .rrilimn'al information necessary to pfeveDl double payment for a 
servia: delivered under a: private ccm.t:raa. The bill does not requ.irerhat th~.Daines ofprovid~s, 
pa.tients andservi~,be given to HCF A or a private contraCt patient's health plan. This ma.lces it 
possible to bill Medicate or a point.of-seNce plan for a se.rYiee already dwged to the patieztt. 

, Even. ifthe specific iDfotlnation were provided. HCFAwouldhave.to match theiDforma'Cion with 

claim filings ~a bllrdenspm.e and costly process. . . 


Services UDder pri"a~ c:Glltractiog escape qu~ and utilization mollitoriDg. 
I ., , 

Fair and e1fective collaborative monitoring by physic:iau.s and others can improve quality aDd 

decrease costs. Private ~ is a regressicm from effortS to get more for our health. care 


. dollars. Additionally. private contracting works against drorts to collect data with which to 

measure and improve q~ and cost dcieo.ey.· , 


I 

Because private gmtr~ se.rW:ea escape progranwatic 88seSSme.nt ofmedical.a.eeessit¥. private 
contraetiDg would .not D.ecessarily reduce Medicare claims. Aside from .problems ofpotential 
double--b~ and frau~ and abuse, any saVings to Medicare could be o1iSet. by ne'\V services 
generated by private cqmact visits. For example. Medicare ma.y bear the cost offoUow-up . 
services to fil}se positi~ results ofmedicallyunne<:essary tests performed under private contracts. 

, . 
The Kyl biD coaldtb~teft the viability ofMedicare aJ anmmrancc program that offen 
accessible, aiToniable bigh-quatity c:a.re. ..... ..' . 

. .' . 
, . 

Physic:i.a.DS already mv.e the freedom to opt Q~ ofMedicare. Most choose not to do sobcca.use 
like private health ~,·Medicare delivers siguificant munbers ,?fpatiems to participating . 

http:Physic:i.a.DS
http:88seSSme.nt
http:dcieo.ey
http:HCFAwouldhave.to
http:provi.si
http:organizatio.ns
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prariders. By aUowiag ~ decision te, be made on a se.rYiee..by-setvice basis. the Kyi bin'threateas , 
Medicare's viabi.lity as a h,ea1th plan. An. amllogy em be fDuDd in the private sector. Neither 
e:mpioyers nor the FBHBP, upon whi.e.h the Mediare+Choice options are based. allow physicians 
to contrad:priva.tely for a: higher 1i:e outside the p8)'D\en1 rules' ofthe plan chosen by the 
employee. This practice Would \mdemJine the economic dyn8.micsthat enable health plans to meet ­
market demand fot high-quaJity care at a reasonable cost. In both Medicare and the private 

. seote~physic1ans can op,t into or out of a plaD, but they <:anD.ot join a. planaJld then decide to , 
\ write their own rules for participati~D. ' " , '. ' .. 

J 

By allowing private co.atia.cting on a service by-serqi<:c basis. the ICyl bill set£ up a perverse' 
Dnaocial incemive for physicians to avokl Medicare paUen.u. A Medicare program, governed by 
legislatiVe im:eati'VeS that en~utage the upper middle class, the wealthy, and physici.ms to shun 
the program. cannot ~ta.m. financial aDd pa1iti~ suppon. Such inceutives are «eateG whm 
C~ allows excepti(ms to Medicare paymeDt and quality rules, as 'With the se.pame set of , 
fee.far-servk:e opucms iii the BBA - MSAs, priVate fee-for-serviu aftd private c:.ontracting., ,. . 
Because these optionsar;c more attra.Ctive to wealthier patients and those with better health risks, 
the pool of~Medicare enrollees, indudin,g managed care enrollees, could become sickel'. 
poorer and costlier to care foT. The Kyl bill may be an additioAal drain en Medic;are's re80UICeS. 

, 

, SenatOr llcckefellci. in eonduSion.. private contracting as expanded by the Kyl bill will have many 
.unk.D.Own effects thai ShOuld be,studied in the broader CODWCI ofMedicare ief'orm by the 
.bipartiSan commission. file isNC is not, as some haveclai.med. .&eedqm to choo~e one'.s doctor. " . 
, Medicare patients have ~ free40m - mcontI&tt to many CJU'ollees inMedicaid and. employer-
sponsored pIa,ns. Ih2 is~ at its core, is balaDce billing. The Medicare billing dilemma, which the 
ICy! bill tries to address iDi,gbt be solved by less drastic means - such as raising or eliminating , 
balance billing limits on:wealthy saUors.. allowing patients to opt-out ofMedica.rc totally, and' 

'allowing physi<:ians to Waive CC>-paymt!llb for low-inl;ome patients, for ex:ample. The coz:nmission, 
can give proper ca:nsi~tion to these and other reasonable solutions.' . ' . 

I ' 

Thank you 1br the oppqltLlnity to address our <:enu::ems. The ACP looks forward to further 

c1illlogue 1il'ithyou on this issae. Should your staffhave any qUesUoIl5 regarding our poJicy 

development in this ar~ please c;oJ:JlaCt Kathleen Haddad, MS. in our \vashiogton oBi<:e, 202­
393-1650. ' 

ISin:cerely, r 

"1 ' 
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PRIVATE CONTRACTS BE1WEEN MEDICARE I'A'l'.lEN'l'S & PlIYSlCIANS 


SENATE JINANCE COMMITrEE 


NOVEMBER 6, 1;'" 


lUNduellQn 
I , ' 

I apptNtlLC the opportunity to be hero today to diSOUN tho queition ofprivau. o<>ntraott between 

Medicare bencficiarieslD~ their doctors. This is an important issue Ilnd ODe that merlta careful 
I 

eonsideration. Today, X,,?U provide a,desoription otourrent law, briet1y d.iSCllSS the hi$tory of 

Medioare payment chang. and limits 011 physician charges and its relation to private oontracta.. 

'....... and describe the cqes ~roUaht about in the Balanced Budgot Act of J9~'" and th016pr9poseci 
'j : <, '. \ • 

, 'I " ' ' , ' 

this issue. In oon$iderl.ni ihia Issue, our goalls to USllI'tI1kir tuJd equitable paymcnu to physicians
l ' , , ' , 

~ ~ I . • " , ' 

within a framework tbL\t guarantees affordable and &ooess1'blehealth care to beneficiaries and 'at 
1 . ' 

the same timo. provid08 them. with a tull ta.n&o of'health care options. 
" , 

lbldgtC9Ugd , 


1want to bosm by emp~i%iD&thltplrtlcipatiotl in PII", R afMedieare is voIWltary.' Under the 

I " , ' 
I " , • 

law, the provisions orPan: 8 at Issue here apply UJIlY"to Mcdloaro bcne6oiari~ whQ ltcloot to 
I " " ' 

enrollt! in the prognull. Ah4 UDder Part B, physiciaN are either "participating" or "non­
'" 'I " 

participating". Pll1ici~ physicians voluntarily agree.to acoopt an assignment ofeach 

ben06clarys claims. Accopting assl.gnmeut meaos that the physician a~ the Medicare feo 

gcbedu1e ag full ~JII11ent ~r services nndered. MOdicare tben pays the physician 80 oftbe 

payment and til" paLie.!lt I.Jiablc tor tho 20 pereont balanoe. N()D-participatlng physloia.ns may , 
I ' 
I . : ~. . . " - . ' . 

choose on a clailll-by-clai" basis either to bin the patient 'qirectly fOT the service. reqUIring tb. , ' 

I 
" 
I 

http:physloia.ns
http:agree.to
http:oon$iderl.ni
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patient to seek Medicare reimbursement. or to aCcept an assigrunent of the patient's chum in th6 
.; . 

, , i .' 
. SIUnC manner as a participating physician.· If8 physiclan does not accept us.ignrnont on the cJalm~ 

I , 

then the statute 8pceifies ~hat the physiolan oi.n oluu-ge the ~ciaty up to 1 S pareen.t more than . 

th~ ree lIohMule amount. ; 

Sinu September 1, 1990~ the Medicare law hU requirCd that a physicitw IXIlllpleto a claim.1Orm· 
I .. 

and submit it to MedicarJ on behalf()f a: beDeficla.ry When a.ssigWnent is not' accepted; In this 
'. . 

case~ while the physician ~mits the claim. the Medicare payment is made to the beneSda.ry;who 
, . l· . ' 


ill 'responsible fo,r paying ihe physician'. bill. The cia aubmission requirement only I.pplies.to 

, , . 

unuaianed olftlms; Bin~ by dCinition an assigned claims mNl,n~ that a physician submits tbe claim 
'I . 


. I l 


to Medicare and the phy~olao. recdvos Med1G1£C" ,",ymont. 
. '. <\ '.' ,

'. , , , : " I· : ' \. , ' . . . ' , 
The Social Security AmCndments O~ed the e.nt0l'0ll'D0.D.t provisions for baJance biUing 

limits. The thJUst o£~e ~w1s to teli~cianlwhat the rules are loci seek· their ~oluntarY 
ootnplianoe. When poterktillht1of".tion.c; are found. the aoal is to educate a phyaician about the 

! 
. rules and. encout83e vohiDtaJy WIU~ The lAw requUw that the oarrier compare actual . 

charges with the balanceib~ Omit wheal the claim Is prooessed.. If the actual cbar8e exCeeds 
I. 

tho balance billing limit, the law requires the· carrier to· send a notice to the physi¢ian indicatmaa 

potentialviolatio'o and ~ need to make a timely refund to the beneficiary. The law givM the 
I 

Secretlly authority tn ~ply unctions for physicianl whQ knowingly, willfully and Db a. repeated 

bat.1.8 violate babawe bU1lf1Slhnitl or the claim5 aubmilucm requiremellt. . At this point,. while the 
I 

Department has pursued:ae.-veraI cases offlagrant YiOlarlons, no sincUODJi have boen applied. 

2 

. 
'i 
I 
I 

http:I.pplies.to
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http:beDeficla.ry
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J want to clarify that bellcficiaries can and'often do receive seMCU thatMedlcaro does not cover. 
, 

and in those eases, they p'ly ror the services out of their own pocket at whatever rate they work 
i 

out with tho phyaician oftheir choice. Bxamples of sorvic:es Mediw-e does not cover are. 
I· " . I '. 

cosmetic .ursery. he.::.ring ftid~. routine physical CQmS or oetta.in screening preventive beMfits 

more n-eqUtmtl,y. lhan a sPecified number during a poriod oftim.a (e.s.• a screening nWnmosram 

more once per year) . 

.. 
CUrrent Medicare taw ~ allows Mooiaue beoofieIulea to reoeive and pay for JerVlcea more 

i 
. I ' 

ft'equdIy th8n Medica.re determin~ is medically necossary; Por example, Medicaredoos not pay 
~: '. . , 

I • . ' • 

tor l'Outint dally physician vltl', to lUlrsing bome patient, because they IU"P. notmedic8Jly 
, i, ' 

neeessary (though payment roay be made In • panlcuJar situation if llu;: pt'1s1cl&l~ fUrnished, 
, ' 

. ' 

appropriate medicaldod.rri~tltiOft). By signing an Advanced Bensfloiaty Notice, a benefioiary . 
. ~" . ( 

acknowledges that the ~ee may ()e denied by Medicare as not medically necessatY aDd agrees 
I . 

to pav for the service in tbi. case. 
I, l 

. ! 

- . 

Over the past IS years, ~eficlaIy protect1On. have ~ part ofeveay leSiBlatecl change in . 

physician payments. These accompanylng,beneficiary .protections have bean ClltabUlhed to 

prevent physicians ftom~passing on excessoharges to bene!ic.la.ries, 
. , 

In 1964, lClPliatiun ~0"f Medicare phy'iei~ paym~ts (Le., nO updAte) and fro. physician ~us.1 
" !..!." .' , ' 

charges to Medicare beneficiaries. Gonwe8S rceognized that just holding down MOc.tlcate outlays
I . 
;' 

i 
,­
I 

http:Medica.re
http:oetta.in


I'D: NOV 04'97 17~S6 No.023 P.DS 
I 

., i 

would be oflittle benefit to Medicare beneficiaries Ifpby.iclw could decline to take assignment 
• j • . • 

and ~m bill the patient at the same or higher rates.' As Senator D~le, thenChainnan ofthe Senate 
i . . . 

Pinance Committee. explaihed: "Needless to say, there has been a great deal ofconcern about 

how physiCians can be pre~ented tio~ :shifting the burden of$Uch a freeze ~ beneficiaries. 
. I'. .' 

Simply ft'ee2:Ina what we pay for physician services provides Dtde proteCtion to program 
I 

beneficiaries. Ifa physiclsh does not elect to take an assignment, beneficiaries can be held
I . 
! . . ' , ',. 1.' 

re~nBible for the fun difference between what the program pays and what the physician 
., .,' r .. 

charges." I 

'" At the end ofth~fte freeze, Co~ established. a compllcatod Sot ormles Umiti.ng how much 
I 

I· 


physicians could charge (called the Maximum Allowable Actual Charges or ".MAACs"). As in 
. I. . 

the 1984 l~B1ation. Congresl,reiteratCd tbat ,tnereJy.reducing Fedem) outlays would be ofcm1y 

limited pubUc good ifphy~eian$ were ab1e to balance bill their patients at whatever ratC$ they 
. ' .i 

chose after the too freeze Was lifted. 
1 , 
I 
i 

.• 1 

The limht on actual cbarg~s were simpUfied and became what ~ today cailed "balance billingl
' . 

limits. Balance bUIing,llmlts. an'lDtcsn1 part oftbc physioian payment reform legWatlon, 

prot~ beneficiaries" ~y as the fco'sebedule redistributed Medicare ph)'slcian payments 
. I . 

among procedures. 

In the early 1990.. some physicians questioned whether they could free themselVC$ from the 

balance billing.Omits and chums IJUbmission provlsion by requiting beneficiaries to enter into 
, 

j 


4 
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private contract' whereby: boneficiaries would not use their Medicare eovemge. in 1991 formerI . . 

HCFA Administrator Gail Wl1ensky responded to an inquiry from the Medical 'Association of
i " . ' " 
, 


Georgia indicating that,lIs'uoh an agroementinitiated by a physician would be invalid." 
, , i ' , 

: 
I 
I " , ' 

As the members of this Committee arc lware. in 1992, a physician and a aroup' ofher patients 

tued suit in Federal District Court in New Jersey challensing Dr, Wilensky's determination, The 
, ' . " i ' , ,',', , 

, lawsuit was dismi$$Od becaUse,tho Court found that the iaaue was not ripe for review. The 
'. I 

,plaintm did not appeal' The CllntonAdministration poSition on this issue is COD.Sist~t With that \ 1\ 

advanced by the 8nsh AdInInlsrcation. In 1993 the Clinton Admlalslralion oontiIlued tbaB~~~ 
. . 

.~- Administration'5pOsition, !'stating IIThere is nothing in the taw that exempts physicians from these 

requirements or Medicare; services ftom coverage because the physicians obtain fto~ beneficiaries 

(privato) agrcMwents". In!addition. the Clinton A,dministmtion indicated: "Congreas enacted these 
I 

requirements fOr the pro~8otion ofall Medicare Part B benefielarie&t aind their application cannot 
, 1'" . - >, 

be negotiated between a physician and hislher patient. Apem.eot8 with Medicare bencflcllries 
j " •,
1, " ' , 

, purportedly waiving F~em.t requirements have no legal force or effeCt." The Social Security , 
,, 


Arncndmentsor 1994 1tr~8thened enfbrcement proviiions for balance 'billing limits and the 


claims submission provisi~ns and broadenCd appUcation ofbatance billin,g limits. 

In ~tb~'Buah Admi.~,.tiOn and ~C6nton ~~~po~~t Itia 
. I 

pennissible~not to submit ~ cJaim in very limited circumstances. Pormer HCFA Administrator' 

Gail WUensky'$ 1991 resppnse to the Medical Assoeiltion ofGeoraia: io 1991 indicated: "In the 

rare "cAt, how8Ver. tIlat • patient. fQr his or her own reasons, and oodrely independently,
,I ' , " ' " ' 

I 

, II 

. 




I
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i 
, , 
! 

chooses not to use Part g coverage~ the law does not requi.rc the submi.JSi~n ofA olaim by the 

phy.ician. The physician:must~ however, submit olaims promptly if the p,weDt chanses his or her . 
I 

, 

mind, in order to avoid p~nalties.1I Thus. for example, beneficiaries who want to keep $ome 
" 

physician contaott .strictl~ confidential (such as visits to,p$)'chiatrists) can do so by refusing to, 

amhOri~ the p~elclan t4 mbmittile('lftim, 

Privale Contracting rNybWn in the Balanced Bad., Act Q[J2tl 
-. ! 

The Balanced Budget ACt of 1991 allows private oontfacting on a limited buis.· The BDA allows 

physicians who opt out ot-the Medioare program for a two yearperioo to provide services to 
, ' I: .

," !' , 
MediC-Are heneficiaries urider private ~raet'. Physicians who choose to provide fCS'Yices 

through the Modloare ~may not privatoly oonUQot witb'Medicare beneficiaries" UftCler the 
I ' , 


BBA provisjo~ a Physio~ musttrcat all beri6tici.aries in the same,way. Jttho physician opts to 


privately contract. the phYsician must privately contract with all Medicare b$nefioiaries. SinUlarly. 
: 

ifa physician chooSes to ~iJ1 Medicare for services. the physician must serve all beneficiaries under 
I • 

the Medicaro Nles. 
I 

, .1·· . ' .. 
UDder a pivate contract,. a benefioiary agrees not to submit a clu.im to Med1~, OVeli thouah the . 

, . 

service would be covere4 if'a claim were submitted. The beneficiary agrees to pay for the service 
1· • ,. . 

entirely outoftheir own Pocket., A private oontract is dift"erent from .. service on a nc.~-a.ssigned 
,. , I 


I , 

basis because Mediear~.~ould pay the benetloimy Medicare's 80 percent in the latter oaso while 

Medicare pays th. beneficiary n01hins in the fonner ease 
i , 

! 
, 

6 

! 
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I 

i 

I 
J., 

, 

, The,BBA inelud08 speciflcrequiroments related' to the private Contract that are int$ndod to 
" ' . . .. 	 . 

protect beneficiaries. The private conftaot must be written and contain specific elements to assure 
, ' ..1 

belloficiary,knowledge and consent. In tho contract, the beneficiary must acknowledae that they' 

will not submit a claim and that Medioare will not make payment for the servioo. In order to 

protect the boneficiary from having to sign a contract to reOe1ve care io,anemergeacy~ the BBA 

does not allow a COntract: to be si~ned by a benflficiary when that' beneficiary noOdl an emorgency 
, 	 . 

servioo. rhysicians who choose to private contract mUM file an affidavit with the Health Care . 
Financing A~tton(HCFA). 

, 
-'., 	 The DBA provision docs not a4"ect • physician's treatment ofpeople with private pay. Medicaid. 

or other nOD Medicare P.n 13 coverage. The DBA p~vision reJatea only to Medicate Part Ii 
·benea6clarics. For example, ifa physician chooses to opt out ofMedicarelUld privately contract 

I', '. " , . 
' 

with beneficiaries, that pliysician may continue to bill private insure... and Medicaid for services. " 
i 

, , 

,.' 

, The BBA does not establish n~ civi,l or criminal penalties for physicians.who choose to opt-out 
, , " I ' 	 , 

ofMedicaa:e. Ifa physieiJm mOoIJOS itot to parti~i~atc 'in Medkare for two' yearsbut then. after a'" .j' 	 . , " :. .... 

year. bills Medicare for a :servioc, that physician wlll not be subjeCt to OiVn or criminal penalties. 
. ! 

I . 
I ., 

,! 
,~ 	 . 

There has been much di~ssion abo\lt the requlll:2lllent for phyaiciansto opt-out ofMedicare for 
, 

, two years. Lot. me explain why tho two year foquirement was adopted, The Senate Boor 
, 

~endment applied to tla physioian or other health professional who does not provide items or 

services under the program undertbis titlell (i.e.• the M~loate program). The language could be 

7 
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I 

J 
I .... .' , 

, I . , 

· interpreted to mean.physidians who do not provide any 'service. to Medicm:e beneficiaries at.any
" ,. 'I" .,' " " . , 


time In the future (i:e .• pIJ.sicianswbo permanently opt-oqt ofMedicare). Durin.g the Conference ' 

, I " 

" . I ' '. ..,' 

on the Balanced Budget; if Will explained that the SeDate provision applied onty to physicians who 
. . ' I ' ," " ' ". '. " .' ' 

, , were outside ofMedicare ~entire1y (about 4 percent ofphysieiails have' no Meclicare patients) and 
. I ,'.. f , 

I . , . , 

exempted thost physiclarJ &om Medi~e rules when they did,treat aMedicare beneficiary. ., I ' , ' . 
Rather than requiring phyflciW topemutoently opt.Qut ofMedicare. the Conf~ees specified It 

I ' ; , 

finite periOd ofume for ~e opt-out' decision., • ' 
I 


, I 


A finite period.also has t~o important policy underPinnings. FirSt, ,it reduces the opPortuniti~ for 
, I ' ," 

ft'aud. SinC(t a physioian ~Uld declare that they are oj,tmg-out.ror. finite period oftime, the ' 
, " 

, I"', ,.' ,', ' " . 

carrier would know who ~se physicians are. The can1,ioOuJd man deny any claims submi~ed 
, , I ,"', ' ' " ,'. ." 


from opt..out physicians; [second. a finite period oftime anows a,boueticiary to make ~ rational 

" '. '; : '.' . ' ,.' A' , f (' . 

choice ofwhich physician; to seek care from. The beneficiary wot4d biow befbro seeklag care 
I ' ' I . 

, J • . 

t.whether tbe phyeician wo~ld accept Medicare payment or would' require private c»1lttact$ for all 
I " " , 


services. The Conferees ~to a :two--year opt-out period. 

, I 

I • 
I ' 


. Madia" Bentnc!ea Ereedom to 'owns; Act (S112flHBU27l

I , ' , . 

,. I " " . 

· The Medicare Beneficiary Freed~m to Contraot Act expands physicians' opponunitioa to privately 
r -..... - .. . 

contraot with Medicare b~eficiarie$ without haYins to opt out ofMedicare. 'The bCW pr(;lposaJ
I . 

eliminates the requirem~t.thatpby&~cians choose to Opl in 01' out ofM:edicare, expands pliwte 
· , I , . . . , 

contracting to apply to Med1carc+Choice and du81 eligible (MediearelMedioai4) btncficlarlos, and 
.. I··· _. . . . ' ' 

I , 

limits the information that aClTA. ~y conect from physicianl who oboose to privately (SOIltnwt. , 

8 
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, 
The new proposal eliminates the requirement that physicians opt in or out ofMedicare and allows 

physicians to priv~tely oo~tract with ~neficiaries on a patient by patient and case by case basis. '. 

The new proposal allows physicians to contract $Ol~vely; the physician may provide servict$ 
. 

under private contracts fo; $OJDe benefioiaries and under Medicare for other beneficiaries. 
,1' . 

! 

SimJ}arly, the physician ~yprovide some services under private contracts and other serviocs 


. under Medicare payment Nles. For example, a physician may provide an office visit under a 

j , . ' 

private Contract but ~ptMedicare payJ»ent for " follow-up lab test for the same patient. 

, i.' , 

The new proposal oxpand~ private contractina 10 apply to bonefi~esinMedicare+Choioe 
, ' ......... 


organizations and Jow-income duaUY'e1igible (MedieareIMedicaid) beoefici,aries. The BBA did 

not aIJow private contracting for these two groups. ,For beneficiaries who choose a . ' I i, , . 

I , 

Modlcare+Choioe option, :,uch as an ~OJ unciOJ' the new propolal. a. physlciaD in that HM:O 

I, 

, The new proposa1limitl the iDfonnat~on that KCPAmay coUect from physicians who choose to 
, ' I , 

privately contr'aOt. Tho ~Opou1 nspeals tho roquirement that phyaiciana"cbooslog to privately 

,contiact tile an affidavit Mtb us. HOPAis aUowed to coUect oSlly the -«miDimum lntormatlontt 

" . . 
• j ' • 

necessary to avoid Medi~ payment for services provided under private contracts: The new 

proposal goes beyond the' origin.eI Senate provision, cOnsidered during the debate on the BBA, in 
; 

that it a!lows physioians t9 pick ~d choose whlcbb0ne8ciarles and which services to provide 
;." " 

under private contract •. 
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I

Cons-em. Ab21!t the New Proposal· 


While the BBA provision 'a1lowing'prlvate contracting among physicians and Medicare 

I " 

bcneficiariea under cert~ circumstances struck a balance ~tween the objec:tivc ofcx;pand~g 

physioianJ' abUlty to ehoo~this option and charge hiBher fees. and protecting the proaram and· its' 
I . 

beneficiaries. we au:e toneemed that the new proposal greatly undennines this balanced .approach.
, . . '. ~~,. 

The.Clinton'Administrati~n hu a number ofconeetns about this new proposal. 

. , 


.' . .. ': ' " .
" 

Firat. we. have a serious ~cem aboUt whether the new propoli8l would encourago fraud. Under 
. . . 

. the new·proposal, tho Medi~Carrier would not know whicb services from whioh benefioiaries 
f 

were lite subj~ ot:'a priov,ate contract. so It would Dot be possibJe to deny payment for such 
~. ". 

claims. Since BBA requifesth~ pbysiclanto opt out for two years, the camer would know who 

//,/those physicians.are and could deJlY c1a.ims for.~cea from that phy~c:ian. Inorderto 
/'" " . 

/.administer the neW proptisu without increasiiag the potential for fraud aD.d abuse, every Medicare 
) .. . • I 

) 

carrier would need to have a copy ofevery private contract between every physician end tJVer:y 
, 

beneficiary OD a iimety basis. ltfJejuIrlns provisio~ ora copy otevery pri~ate contract ft>r evtJry 

. . I ... . 

service (or ovtJrY beneficiary would be a bw'den to physicianS, boae&oiariet. and HeFA. 
I)' 

, ;' t ',:.~ I'; . " .. , 

Furthermo~~:'~cli mronhadOD would be View«l to be inoonaiJtent with the cOncept ofomy
',-' . . 

. 1 

. requiring .. the minimal i¥onnation necessarY.II 
I 
, 


·1 


J. 

Even if $Ucb infbrmatioq were furnished., oanicra would need to bave the capaoity to make 
J ' . 

.continual reaJ-time sisuks chfU18e~ to deny payment for any private contract claims received. 
i . 

10 
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I 

-Such a system does not ~st and would b~,yery expensive to develop and operate. -Without 
j ­

having the capaeity to deny chums SUDmitted, the new proposal would OftCOurage fraud because 
I' - ' 

, the phY$ic1ans and benefi~arleswould know t~t DO one was revicwinS these olaimB to see ~tbete ' 

woro any duplications. j" 

Reduces Abu/V/(),. &n.,g-u:iary to Mnk, rn/q,meil Choice 
I , , . 

[n contrast to ·BBA whicW req,*"es the physiCian to opt..out for two years" the new proposal 

would allow phy~jcian. td pick and choosewhioh beneficiaries to treat and which services to 

provide under private CX)ntracts. Knowing. physioiant
, decision about Qpting-out ofMedicare is 

I ' 

'- important infonnation tbat allows a beneficiary to make an informed decision about which 
_ .t 

physician to seCk care~m and what their financial Uability would be. WbJle some arau,e that the 
i·, , 

bofteftciary has freedom ofchoice to ~tcb physicilUlJ, it. rna)' be unroaliatic for' a benetioiary to 
, ' 

I 

switch phyfJioians in the IPid~e of treatment. 

I, , 

. llr.Cl'eaSes BeneJklary ~ut-DI-Poclu!l Costs 

The new proposal could :&ignificantly increase the usc ofprivate contracts because it allows 

physicians to contract ,p~vately on a servioe-by-servi(;e basi5: and a benefiolary..by-b8oeftcialy , 

.basis. The new proposal effectively would allow individual physicians to waive balance billing 
I 

limit protections ifthey did not like Medicare payment rates for'a particular service. We are 

coocemed that this would inaease beneficiary out-of..pocket costs signitiea.ntJy, and that 

beneficiariel may not feel that they have the leverage to refuse to enter into theSe agreements. . 

Por example. if'a Medicare beneficiary baa a 10bgst8ndins re1atioRlblp with her doctor and then 

I 
'11 
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,., 


develops breast cancer. which the doctor says he will treat only subject to bel' agreeiDa to a 

pri",te ~ntract. weare ~ncerned that sbe 'may feel she has no ohoice but to accept that . 

arrangement and foreso Medicare reimbursement. We do not think that is what Con~ess 

intended. 

. . 	 . ! 
Could CNaItJ Aocess Probkms

i . 

" 

The new ptovmon could Create access problema tor low income beneticiari.es, particularly in small 
'0. .: . 	 , 

, 	 . 
. . toWIisand rural areaS. Th~ new provision would allow phySicians fiist to treat higher income and 

• I 	 • ~ 

middle inQOme Medicare patients who c.anpay the bill entirely out-of-PQCket,. and then treat lower 
" ,I. 	 . 

'''''. . income patients to the extent that their praoti~ has apace. 
. ..".. . 

,
i.. . 

. . 	The wnehoJds true for·~ice$. Physicians who believe that Medicare underpays tor a pamwtar . 

type ofservice could choose to only provide it to Medioare benefioiaries through priv~ 
I 

contracts: This ooUId limit accesS and increase beneficiaries' payments. 
I 

:,I 
IQlptlu,'Q! . 
I 

The BBA was the result ofextenSive hard worlc by,many people and included compromlse$ on 

{':. inany issues. We are reluCtant to open up BBA for aoy one issue, because othe.nl could 
I . 

leaitiinately argue that other issues should also be revisited. 

During the 1m 15 years, Congress and the Reagan. Bush and Clinton Administrations have been . , 	 . 
i 
I 	 . . . . 

concerned that ohanaes in: Medicare payment rates fur physicians'.servioes not rault in increased 

.' 	 12 
I

. I . 

I 
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, , 


, , 


, , 

beneficiary out·of~pocket payments. Lesistativo cbanges related to physioian payment have 

always. included beneficiary financial protections. The private contracting issue requires a 

delicate balance between allowing physicians increased flexibility to charge higher fees and 

'protecting Medicare beneficiaries. I believe that the BBA struck the ri&ht balance between these 
, . . ! . ' 

two competing goala.W~ should implement the provision ana evaluate its impacts before making . 
. I 

I 

any changes. . I I 
I 

I, 

i 

I 

i 
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To: Tricia Smi~ CoryfHoward BedlinlDiane Jones 

~ 
From: Bill Vaughan ~' 

Re: Kyl >/
I think there is serious movement afoot for hearings on this legislation ~ 
as early as next week in various Committees. . 'y 

Just got the .following CBO anaIysis~ 
• .I, ' 

Good ammo for us. 

Attached is a DRAFT press release I am trying to get clearance on. 
I 

225-4318/226-4969~ 

.6 
! 

k/Z-f$ "JGIV;vI'I¥~:r-I &:7, 

" 

~-=____----~------~_s_.--------------~,'
z:;::::... 



; " " " . ' PAGE 2/6STA 10:202qCT-31-97 13: 39 FROM: WAY~&MEANS DEMOCRATS, 

, , " 'I ' ' .' 
" 

, ',".'I 
I 
I" 
,I', , ' , 
I 
f 

IFor Release Contact: Ellen Dadism8.n 

October 31~ 1997, ,i

I 


.~; . I 

f 

i 
" • J , ', , 

CONGRESSIONAL BUDGET'OFFICE,RELEASE'ANAL YSISOF KYL- ' 

ARCHER 'PRIVATEiCONTRACTING' ~N.I1MENT. ' " 


I . . ' 

, I ' , ," 

"Scary Halloween Ney;s for Seniors and Disabled" 
1 
I 

The Congn!ssionalBqdgetOffice today made.publicits analysis ofthe budget 
impac~ ofthe Kyl-Archer amendment which will make it much easier for doctors 
to charge Medicare b$eficiaries a:nything they want, anytime they want: 

, 'I ' " , 
" , 1 , ", " ' , 

"The Kyl-Archer ameI\tdment effectively ends Medicare insurance," said Rep~ , 
'. "There is h~ insurance,ifyou never know whether the. doctor is going," ", 

---- I ' " ',',' 
"to reject yoUr Me~C3lJe card an~ ask you to paythe whole bill out of~oui{'OCket." , 

, , ,,', I ... ", " ", , """,' , , 

CBO's analysis ~ays, ~ part ,':' ' , 
I . 
I 

"The bill wouldtallow physicians altd other h~th car~ providers to' 
increase their in~omes' by negotiating dir~t contracts that include4 ' 
prices in ex~ss!ofMedicare'sfees) effectively bypassing the limits 

I • 1 " on balanced billip.g .... For [some]services-such as those where the , 
need for timely medical treatm~tmight increase patients' willingness 

, ' I" ' 

topay--direct cqntraCting could become much more common. ,,' 
,,\' , " ' , ' 

"Ifdirect contra¢ting wer~ extensively used, however, Medicare claims, 
could be signifi6antlyreduced. At the saine time, HCFA's efforts to ' 

screen inapprop~ate or 'fr~udulent claill1.s could be significantly . 
compromised because it would be difficult to evaluate episodes ofcare 

, with gaps wher~j serviCes were directly contracted .... Without adequate ' 
regulatory ov~ight, unethical providers could bill Medicare while 

, 'I , , " , " 
, also collecting from directly-contracted patients. ." 

, I" ", . 


, '," "I ' '" " ' ',', ' 

"Although the iD;lPact of [Kyl-Archer] on the federal budget is ' 

I' '., , ' 

I' 
I 

1 
l. " 

, G 
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uncertain, the bill would almostceitainly raise national health 'i, 

spending. Even! ifdirectcontraets were rarely uSed, payments'made 
under those co~tracts would probably, bebigher thJm what Medicare 
woW:d bave'pai~ and Medicare's efforts to combat fraud and abuse 

, \ would probably( be hampered ,to some eXtent~ 
I' ,,> ,'" 

, ·."CEO describes 'a scab Hhlloween trick for the'nation's, seniors and disabled," 
i. " " 

said Rep. " ! ."Docto~ willbe able to hold sick patients hostage . ' 
for higher payments"hudWill increase, total national health care spending­

• I " "', ' ,
already by far the hl~est in the' world-will increase. It 'Will be a 'treat' for 
doctors, but the en~ of-insurance peace ofmind for s~ors." 
, . . '" . ~. ' ­

i ' 
The Lead~rshipC6Un4ilofAging Organizations also released today a~opage 

, letter to all Memb~ofCon&:ress urging opposition t()Kyl-Archer. Copies are 
.• , I . . . . 

available by calling 2;25-4318. ',' '", ' , 
'L ; tii 'I " 

I' 
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COIIGRI tamtALlUJGErOHCE 
u.s.COiiIGIiSSS 
.W'AtIIDIGIDN..D..C. 2DS'I5 

" October 30:. 1991 

HonombIeBBlAn:ber 

Cbainnan 

Committee OIl Ways aDdMeans 

U.s. House ofRepIesCn1atives 
W~DC20S.S 

DearMr. Chairman- i 

At your ~ the <»ngr:essi0D8l Budget Office (CBO) has ~ed H.R. 2497", the 

. Medicare Beneficiary Freedom to. Coutm.c:t Act of 1997. as imroduC'bi 


gnSeptember 18..1997. (S-l194ltanidemK:al~wasintroducedin1he.Seoateonthesamc 

day.) , 

I ." 

Direct contradiDg aDO\YS beneficiaries to make fiDmcial ammgenu:nts widlhealthprovidClS 

. outside oftbe ~Mediaa:e paytoeDt roles.. The direct contra.diDg provision in . 

ament Medicare law". f:oacted in1he Balanced BudgetActof1997 (pL. 105-33)" nquites 

providels eotJlIadiug directly with patiems'to forgo my :MedB:are reimbmsanent for two
. . 

years.. lJnde.rtbatcond~>CBO eJlects1batdirectOOI:d':mc1ingwiD. almost nev«beused. 

H.R.. 2A97 would eT'unimte the two-year c:xr:lusi0ll period, aB.owiog beaJ1b pmvideIs to 
contraa: diRetly widt thr:ir~ patients on a daim-by-daim. basis. . For exampJe, a 
physiciaa c:ou1d billMedi.cme:firan off:ioevisitwhiledinx:tly COIlbadingwiI:h the patient 
foraa associated.test orprocednre~ 

&acuaem ofH.R. 2497 Wouid affectM"ediaae outlays. Because of~i"ties aboat the 
nurnbel' ofelaRnS that:would be sepamte1y C«ltnJcted and about 1fte effi:diveness ofthe 
JP;gnIatotyovasigbtoffhasecoutiactsbytbeHealth Care Finaocing Adminisfration (HCF~ 

. however, ~ caDD.Ot estimate either the magnifnde or 1fIe dired:ian of the change in 
Medicate outJaysthatwould ensue 
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With Medicare'sRSlridioDs on bsi~billiDg-which limit1be amountbeo.e1iciaries.Dl1JSt 
pay forsavices COYeteldbyM~maymSOJDCcasesreCdwJoWQ'paymemS 
than what theirpatients woidd have beenwilTiDgtopay outofpoctet. The billllnJUld allow 
physicians aud otha: ~eaJ1h em: providers to increase their iDcomes by m:gotiaIing diIect 

, c:oo.tmcts that indudedpri::es in excess ofMedir:are's ~ effedively b~ the limits 
onbalancebilIiug. FQrsomeset'Via:s, COObelieves1hs:tsachCX1Ilt.tiding"WOUld DOt bevay , 
widesp:ead beamso fe:w bea.eficiarieswouId be wiDiDgto pay 1he etlIire j,e (not just the 

. ctiffc:Rnce bctweeo & providers da8tge aod what Mcdic:8Ie would have p8id).. For other 
serv.ia:s--such as ~wllete theneed fortimdymedical lIealment migbr. increase patieuts" 
vnllingness to pa:y-<lD;ect c:ontl8duag coaJd become much more CODIDiOO 

.' . '. 

I 
If direct conttacting cbntinued to be mrely used" there wonld be no c:hangec; in benefit 
paymaUs~ no additional difliculiics in' comba1ing fiaud and·~ and no major' new 
administrative ~ placed on HCFA.. 

I! IfdiEeCt Q)Dtradjogwc:eextcasivdyused, however, Medicare daims cotdd besigoifiamtIy. 
yednml At1he same~HCFA'seffottstl') saeeo. inapptopriateor:fbmduIemdaimsconld . 
besignificautly c.omptc).uisOO because itWould bedifiicuIt tDevaIuaie ep&odcs ofcarewith 
gaps where savices were diIedly c:ordIaded.. Furthermore. HCFA woald be 'nn1ibly to 
dcvottsq,,;ficant~~ to tb.eregoJatiDn ofdired c:otIlIaCfing HCFA"s 
efforts to adminis.1er other 3Ee&S 'ofMediaue biw, iDCIudiDg many of the new paymeDt 
systems envi$ioned mthe BaIanmf Budget' Act" will contimle to sfRin the' ageocy"s 

. teSOUr:t'a.. Wlthout adequateregufat.oty oversight, 1JJldhicalpmvichu could bill Medicare 
while also coI1a':ting fi:pm direcdy-C:olmactedpatients. 

I 

Alfbmgb fbeimpact o~ 2497 on the ~bwfget is llDCCl'IaiD.1he billWDUldalmost 
certainly raiseDalioDaI ~spendfug. &eo ifdhectCODlladswuerarely usecl p:t.yJIIdIfs 
made uuderthose~WObIdprobablybehigherthan whatMedic:arewould have paid, 
and Medicate's effods, to combat' ftaud aDd abuse would probably be hampered to some 
ex1eUt. 

, 
i 

, j 
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,HOnOaibJe Bill AldIcr: 
Page 3 

I 

Hyou have 8D.Y questiQDS aboUt this ~we will bepleased to auswerfhcm. 1'hC 
CBO staffc:ontatt isJdrLemieux, who can be reached at~9010-

6/6 

cc: HonODlble Char~B_ Rangel

I Ranking Minority Member 
.1 

Honorable 101m R. Kasich 
{llairman , 
~Commjtteefon the Budget 

Honmable John M.. SpIatt 
Ranking MinoJ:ity! Maube£ 
Honse Committee on thC Budget 

i 

H01lOI3ble Tom Dilley 
Chairman i 

. House CommitteC OIl ConlJner:I:e 

Honorable JohnD..DiDgell 
Rarikiag"MinorityMember 
House Comurilfee on Commerce 

Honorable Pete V. DommiCi 
ChamDau I 

Senate Commi1tee on1he Budget 
. I 

Houorable Fmuk It. lautenhurg 
.RankingMinorit:y; Member 
Seoate Committe ~ tbeBadgct 


