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Honorable Bill Archer!, ' 
. 

Chairman, i' '.. ' 

Conimittee on Ways'aDd Means 

U.S. House ofRepresc;ntatives 


,Washington,DC 205.5 

. ,,' " Ii' 

,Dear Mr. Chairman:' 
, 
! , 

,~) ."!, , . , 

. At your request, the ~ongress.ionalBudget <;>1;fice (CBO) has :revleWedH.R. 2497,. the' 
, ,Medicare ,Benefi~ Freedpm to Contract Act of 1997,' as introduced 

on September 18, 1997. '(S. 1194, an identical bill, was introduced in the Senate on the same ' 
day.) j . . . " , 

.' 	 !".,' . . .' 
Direct' contracting aUo~ beneficiaries to make financial ammge:mentc; with he:alth proViders 
outside of the estab~ed Medicare payment rules. The direct contracting provision in 

, cmrent M~care law,: enacted in the Balanced Budget Act of1997 (p.L. 105-33), requir~ 
providers Con~ctiDg ~ed:lY with patient.sto forgo any Medicare ~ursement for two 
years. Under that condition, CBO expects that direct contracting will almost never be used. ' 

I .', . ' . 	 , . 
I ' 

H..R. 2497 would\e1i¥n* the two-year exclusion penod, all()\'\ing health providers, to 
'contract direetly ~ their Medi~ patients on a cJ.aim..by-claim basis. For, example, a 
physician could bill ~edieare for an office visit while dfrectly contracting with the patient 
for an assOciated test brprocedure.·' 

, , 
I ". - . 


. . r ,'. ' ,. .' . 


,Enactment ofH.R.2497 would affect Medicare outlays.. BeCause ofuncertainties about the 

number ofclaims th~ would be separately contracted an9- about the effectiven~ of the 

regulatory oves:sigb.t ofthosecontiacts by the Health Care FinanqugAdministration (RCFA), 


. however:> CBO c8nnht estimate either the magnitude or the' direction of the c~e in 

, I 	 ' " , 

Medicare outlays that would ensue. 	 . 
. " f'· 

~.. 

I 
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, I 
, i, 

, , , ,I, , , ' , ' 
With Medicare's restrictions on balance billing-which limit the amountbenefic.iaries must ' 
pay for services covered by Medicare-;m>viders may in some c8Ses receive lower payments 
than what their patien:rsl would h,ave, been willing to payout ofpocket. The bill would allow 
physicians and other h~th care providers to increase their incozDes by negotiating direct 
conmlcts that iDcluded;prices in excess ofMedic3rets,f~ effectively bypassing the limits 
on balance billing. For 'some services:, CBO believes that such ~gwouldnot be very . 
widespread because ~ beneficiaries would be willil:lg to pay the entire fee (not just the 
difference between.1hJ provider's charge and what Medicare woUld:have paid). For other 
services-sueh. as those1where the. need for timely medical trea1ment might increaSe patients" 

, willmgness to paY~.c:Qntract.inicould become much more,common., : 
, " I . , .' , 

If'direct contracting c1ntinued t6 be xarely used, there would be, no ch~ges' in ben~fit 
,.. .. ' payments, noad4itioJ!ial difficulties in combatingfIaud' and abuse, arid 110 major new ' 

a.dm.inistratiVe bur~ placedonHCFA. ' ". ' ,',", '. ' 
, I , . , 

. Ifditect contracting wJre extensively USed, however, Medicare claims couid be significantly 

reduced. At the same ~e,HCFA's efforts to screen inappropriate or fraudulent claims coUld 

be significantly ColJllm?mised because itwould be diffic:ult toeval~ episodes ofcare with 

gaps where services ~~ directly coIIfracted. Furthermore. HCFA would be unlikely to 

devote Significant admin..is1rative i:esources to the re~ation of<firec;;t contracting. HeFA's 

efforts. to administer other areas of Medicare law, including many of the nevi payment . 


. systems envisioned i:b the Balanced Budget A~ will continue to 'strain the agency's 

resources. Without ad~ regulatory oversight., tmethical providers could billMedicare 


• I , , • 

while also collecting (rom. directly-contracted patients. . 
, I' , , , ' , " . -. '. ' . , 

Although,the unpactofH.R.. 2497 on the fedelal budget is lin.ceitain,. the bill would almost 
certainly raise natio~ health spending. Even ifdireet contIads were.rarely used, payments 
made under those contfacts would probably be higher than what Medicate would have paid, . 
and;Medicare's efforts to combat fraud and abuse would probably be ham.pe:fed to some 

j . . . , . 
extent ' 

I 
,,' 

:l 
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Ifyou have any questions about this analysis, we will be pleased to answer them. The 
CBO staffcontact is JeffLemieux, who can be reached at 226-90 1 O. . 

Sincerely~ 

, I 	 ·.~f,~ 
I· 

I 
 (June E. O'NciIl . . 

Director 

. cc: 	 Honorable CharleS B. Rangel 
Ranking Minority; Member 

i 
I 

Honorable John R.. Kasich 
Chairman 

I 

I 

Honse Committee on the Budget 

.. i . . 

HonoI1lble John M,. Spmtt 

Ranking Minoriti Member 

House Committee on the Budget 


I 

I 

I 

Honorable Tom Bliley
·1._=_..._ .
CI1iU.LIJ,UIJJ. 1 

House Commi~ on Commerce . 
I 
I 

Honorable John~. Dingell . 

Ranking MinoritY Member 

House CoIDlDiitee on Commerce 


Honorable Pete V. Domeriici 

. Chairman! . 


I 

Senate Com.mitt~ on the Budget 

Honorable F~R. Lautenburg 

Ranking Minority Member 

Senate Committe on the Budget 


I. 

tVl: n i.hht-s:.::0-f'lON 
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Honorable Willi~ V. Roth, Jr. 
Chairman 
Senate CoI1llD.ittee on Finance 

I 
. i . . 

Honorable Dani~l Patrick MoyIrlhan 
Ranking Minority Member 
Senate Committee on Finance 

Honorable Jon ~yl 
I 

. 1! 

. I 

L 
I 

I 
I 
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U.S. Departme'Ht of labor:' Assistant8eCrerary rot 
Pension and Welfare ·Benefits 
Washington. nc. 20210 

j , 

,',.' .:.·.· .. J:",:;~?~~~:'...:';~rf.Jfeff:;!JifiSt§!fJ;'tf:;j'lo,;p~tiij···· 
.PwlD" liiIil Wlil/ut! BeiiifJis AdmbtlSt1'(dI!Jn 

".:" ,',,', 

:,,:,!~;,!.~ 

U.S. Dep¥tm.ent ofLabor ' 
200 Consi(tulion Avenue, NW, Room S.'2524 
Washington, DC 20.210 

.~t'.:-.·J;' .::t .;···\:.,·....->1-i:!1 ~{.' 
:" ~.• __ , - .. ~ ••:". : t ~ .. 

(202) 219·8233.. 
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i,i;;.,);. ~'.' ~ B~BEDNAAGYK""·""f~~be~f1f"·Jm··.wd<~rt~;{f~~:Pd'~l:)T.~1~~~~A·!$}~~~~~!d··'i~~~~~~~~e.;~;,,~,\~;;:i·;:{;·;;.>.;~'~:~;:.' t~j
ti':;;'·~.i""""'~~"I~~'~~':'·~ ',.; I".\it"·.';num .err state.,w.. eg ower av.-s. none provl e. co.mprellens. IV.e·an". <, ';'.; : ..... ,.. ':.t'...1'0 i.l.~gQ,l'ao. ~ ,.~'~.::'.IiQllr..... IY'''~ '. '.-,",',. " ", '<,' ,,' ",' '/ '" ".,'H:'" ,'" ,.' " ,,,",, ,",I' , • ,;" """"'", ,,' ,,'I", ','•

" ,.." , " "effective protectlort for whiJilebldwef$ in th~ health cate fnd.usuy. AS explame(1 , , )' 

.,·;··~:,,:~'~~t~l~tnf~:~\fi~~~p~WI~~p~wa~;,~~r~~~~:··::,'. "', 
PATRiCIA ANN FORb . frOntline health care workers c.ii:Dilot be efi'ettive advocates for the people'in th~t '" , .' 'I, t" 

~1 :. ~\Ac.ePre~ 
care. *0 oomprehe.asive stri.tegy foritnproving the q,uality of health care can 

euSEO MSOlNA work ;.~ care providers are afraid to speak out when they see patients ate, not " , 
rece:i'vii;ig proper care. .... '1 

PAUL PouaCOiIQ ", " 
. .' £J:t<CJJt.M?Vli:2 Aesident ;.' ha eh . ' hisTl bl . . .' ,", . fr ,:.. " ',;. ,I' \.

~~~,:,;:."/!;il~::1i:(;1;.(;;"i;·:'!';(·::::':~:!':i;;;.A~;i'.;:c:;~;~i~~'~J,·~~,,:~~,j~~~,t'~~'~ilf,.!S'1~~~!~~~~'··;':.'~;"'~~f'<lc~7;~'8"~h·$:~~~~~;~g~~·~;i:i~:.rtY~;:';:.:~
:i~~¢''';';';:T;~::'';:~'::'(' ,.,:,.,:,·,:·t,~(\.';i:u::U.er4\i~p oyees, un~ t. ,'IV ClV!ce A&:lO~,.n.ct 0 .. '7 ,; w .I~ prOw~lts.,,:, ,,; , "l 

" . adversep'ersoiiDe1 aCtions for Whistleblov.i.ng diselosW'e5, r~fusal tOviola"te the 

'" .,.,' l.}l~·:'!1'cl:erc,,<;is,r"~f,::.~f.~.,,."Q~~~~~9r,,~g.,:~~~i:.~~~~fff~:~~(;.,~,;9~:(:~.it,,\~.~~e,~j~,~,:::.
'.' .' peffonnance:Viola:bori:s"Of riilB.ted constitUtiOha!ot'smtlitdtY,ngaiS alSO are 

p'rohlbitbd; the whistJebt6% proteCtidnsin the 'CiVll S~meeRefod:h'Act Were', , 
signi.fi~tly strengthened by the \Vh.istleblawer PrOteCtion Act of 198~ and its 
1994 ~endrrkriT.5However, ilS provisions do Dot apply to the vast Diajorityof 
health dare workcr$ who are not federal employees. 

. 

! 
I 

i '.. " _ .., ••' • : _. . F ,i'·' r ,.' , ,.. ~.: ,i~'~', 1- _ '( ,! 

gk~;';' .i sE· ii.:-.i::·r=....OI~ES·',~".. ; ..;,\C';; .', ,.,.",·~l~4dl~O~:~ ~~J~I~~ ~~~;~1~~~~,l1;ld·t\l~,(~.@;,WN~f!~~:~9.!f~~i:.i~:::~~~~': ::" 
~::''ir,,~ ..·.Jt:.~ ~~":-l':'~Y':".~11: ," ':, ,j ·PiOt.eCtipn Aer, th'e federafgbvemment!W pused l8 whis'deblowet PtO~OD:·. ,; '"" 
, INTERt.!ATlONAL UNION pravisi~D5. These are narrow in c:ov~ anel ate tucked into various federal laVis·. . . .; 

~~L<l":~;~f ,;'5uchas'lenyitOhril'd1tafor;" . bliche81ili'laddsafi' ""'statUtes;;~,The' ·are:'''art:ofll1e';'.... ··~;;..' :, ':'~:' "" ·:·:~Mdtc~ftiidrtgh~~s 'fdr~oSi P&rticd)~:la~~Ndrie·appiy s?~iri~y t~ th~' . 
1313"lS~l fJ.~ healib'c;hle indUstiy. AbtilJt halfotihe federal whistleblower provisions are paIt'" 

~"irtgtOt'l, O.e. 20005 of the bIiforcement schemes in enviiotkental protection starutes. The federal 
. .... . False C)',D,irns Act also oonLj.rJ.s a whist!eBlov.'er p'rotecudo j:;r6visiorU:iUt it applies·202.8''18,3200 

,SEIU 

LeadIng the Way 

.,,;., 

~~..;e:.;= 

TO: ;Janet Conigan, PhD" Exeo:rti~e Director 
" . ;', 

~:Members of the SL)hcOmmittee;oIlth~ QU'alit}' 

, : Improvement Environment 


?; '!.. - . ­
;11n response to last month's me~Where a numb'er of qUeStions arose 

tc:garC4ng the need foi wb:l:;tleblowe.r proteCtions, I am 'lNriting to explain bow 
existirig federal and state laws fail to protect whistl eblowers in the health care 

liCP:I/WwIoIf.setu.drg 

{' 

mailto:1~~~~,l1;ld�t\l~,(~.@;,WN~f!~~:~9.!f~~i:.i
http:Whistleblov.i.ng
http:A&:lO~,.n.ct


. :!'T 
. ,. 

;;. onlyih ~es offraud 81ia'6~ly where'fraUd ir=WOlves fede~l fUD'ds. The'mo'S[ totTlfuo:ruY'us'ed' staMie ." ."" .'j' 

is the Occupational Safej:)' and Health Act (OSHA). ,: 

'. " . ~~. . . \ " 

'. '. Fedenu protecti9n{of private.;.sector whistleblowers is largely limited to tb:ese'piecemea] 
protections in etiviro~~ta1 and other statutes. Altho~gh there may be afew specific situations 

;::':~4~'~r.:;:1~j""~1,:e;::.,:•.•~~~~:~7·'~~~~'Rf!i~'~~~~~~;~~~~~ri~1~r~·e~~~l~~}j~~~~*:~~~~1~·.·.·';'\"""'·~"'I"'''~1~'
!~~:'i:;;"~~~;~\~~!;~:~':~':':tt~~~P:uilt>bti~~jli~"fuhJf hoi~;i~ ":lilri§'~p16y~'~d'~~'~f'ttP(,rta~t~'Ofoi~db~~ 'at~;x:' .;,t 

simply not covetedby cu~tlaw:, ~ven wh~they ,are cO~~~d.<yAl~~~t!b1.owers re,main:vu'n,erB:~le., .•, " 
::, "':r '. '.e :·:;:~'td:'~rat!.drtb'~ls~ehfq~eiifretileaJes~ili\~' si'~n;ltes; are'ioften"im;pt~CticafiDa 'jAeffei11vet,','" , 

. F·oTeXa:1nple. tnany of the laws have an unreasonably short JO-day statute of limitations. This 
:-, . 

,m'eans th'at wliisueblowers who ~ait lOIi£CI thail one month to file a claim after they have been 
i ',I _ ' _; . . 

retaliated against will autOmatically lose their case. This st.i;RUte of limitations is impractical beciWSe ' 
it frequetitly takes emplbyees longer than a month just to disCOver that there is a law that might

'j"" • 

protect them! Many Oth~ deficiencieS in thes e la;M' were ~detailed in a report commissioned by the 
Administrative Conference of the United Stares (Administrative Conference of the United States. ' 

i, "'" , , '." ,i' .', ..~ecoJllD1~:r.Cl~~qp, ~1-2,·~IJi~.~~f!.1p'r,(~~et;{!B,~,plJ:'i~~(e, :~e.C;!9,r:.lll-t#lb. .f!!!l!$.t:if!lY.if!l;;,~ts"t,l,i9'~t;:,{.',,',,?:;~~,;;,;,,;;·:~,;~fi~ 

j • 

" ,.'... .,,~i; ~~-~o ~tes,~d,~;P'i~.~,of,9'I~~t~,~~.~"!d~~",:~m,,,,·eil:lat..r~W~~i.~,~~,~Jf~:"'" :t":' 
".'~ ; "';:, publk:poli'ey ex~tibnYo'ili'e'"employIileDt;.af:.Wil1·d6ctru:i~.I; TfaditioiW.lY~Wideith(f employDi'eilt. ' 

, at-Will doCtrine, an employee who works \lIithout anemplo}'merit contract or a collective bargaining" 
, . agreemenl'cltf lSe' tired '~or any reasoo'de no'reason.: gUt uri'd~thepubiilb p'OflcY'eX:cepth5n to the . 

,1 •• • ,iem-ploym'eut;,;at;.,;viUJI dbcttilie, a pm'oil can.not befiredfor reponing vi6latiOris:Of whaia,'cOiif{ 
de'cid!s'is"an \'wpdnant':tnibliep6liCY·'. " .~ " , ',:. ,', I ". .":~,. ,:,

.';, ..... . t .",. ';. ",'; .;,;c', . ," . ' ' ...~;,.,' :", '. ,;.':' :; , .'," 

This state cotnm¢n law doctrine ptovides very w~ak proteCtion for whistleblOwcrs. ,What . " 

the state a:rurt defines as ~ issue "iJ:nportaDt" enough to theipublic to merit whistleblower protection 
. vaiies from state to state.l Some states apply the doctrine~only where there has been a vioiation of 
law Other states only provide protection when a publi:c policy expressly declared by the state 
legislature b'as been violrlted. As a pradi~J maner, the ~'c'eption is rarely successfully lnvoked, 

;1 
~ 'J 

~, • 
t' , 

there ate other problems with this common law ;doctr1Ile. It applies ooly in ther.ase of a ' 

~~\tt"§,Hi\j[·gi(2~f~~~i0;t'IT'lri;1?l\~~<~t~}~~~~~~1;;0;~}~Z~~lf!'~Rf~"~~~~li . 

. ' .'. t The foll~~ingsl,states,.~.d.~heDis:U:ic~of Cqlumpia have:tec.pgnizeq th~ pu~li~P91JCy;':.",~,.,~ ." 

"'; " ";'ex~p~ori totheterIdina.$o'niatawiH'doctrine~"" AJaSki:;'A.qzon( Aridlns~~;dilif6Hllr'~C61ci'J:~6~:' ":" ' 
" -;." 

-..:Conbe'eticut, Flohda, Ha~aii. Idaho, iilitiois, liidta.ne.lo\va, Kansas~ Kerimcky; Louisiana, '. . ;,' 
Main:e, Ma:.t)11and. MassaFhusetts, Michigan, MirineSota, ~issouri. Montim:a,. Nebraska, Nevada. 

"'J,I 
\New Hamp'sbire, New J~tsey, New Mexico, Norm Carolm~ North Dakota, Oruo, Oklahoma, , 

Oregon., Pennsylvania., Rl-lode Island. Tennc::;Yee, Texas, Vermont, Virginia, Washington.., West 
Virginia, Wisconsin andirvyoming. this list is current a~ of 1996. ' 

" . , 

.·,:·ff~i1~y:·:;¥(j',;;;';~~~f.~Bi, :F~!t:";··· . 

i 

.1· 
""'._ 1 

'": 'i·, , . :~-, '. ,1.,' ,'. :0 ,: :"',:;':, ," ;',,' 

I , " ;..: 

. , .... i 
j ~ 
, j 



Thus, for example, a worker who was demoted fOT reporting. 
an. illegal medical would have no protection In addition.. since this is a common law 
doctrine developed by LJe JudicIal decisiJUS, it lacks the detatled provisions and enforcement 
procedures contained in b.ost whistleblower statutes. . . . .' . '. . " .' 

. ",." ". ". "" . .... 
,., .. ;' "':;':'~;"d ,,;:·,'>:'i:;~ ,.;. ;1t;;;!:;~;'~;~·i;4\'~f13~,;(; . " ,.

: ' ;'f(.''('>Iil-lOdiiiml'fO', 'lrifuld'CDmmOn"1iln . stateS ha"" s 
.• " ",: , - _"., " ' , " ,." - - ,'1- :, ' __ , . ,.' __ " _ _, ,~ , " " _, _ _ . _ , ___ ,_ . __ ,', ' .' ", ',,, ,'__ > • 

. .offering varying levels o,f legal protection to certain priv.ate-sed:Or whistlebldwets~lThe eXtent of :. ',."' ....;:: 
.' . c:overage,. the protection.~ich isafforded.andth~ pro~esthata~w' ~blow.ermu$tfollo:w! \1,~~':-,.;;~};~~~d::r;:,'Hf
.'·:;~id~lY'~dng·!ffi~~iUi~t;i!i:A:'jJ,r~i&hiliiib¥~i'6t~~t~~:'~~iglir~" .~~dU~d"li~; p;i6~'eiliig'c .. ,:,," '.. ";.:l~\ 

'. gevemmelitworkers, g~etallystateemployees, whoar~whistJeb]ow~,1 Like the pnvate sectbr .~ I.::.:':':!::!~ 
. laws, they vary Widely ffam State to state.' . . 

. , , ~ ~ 

~ I ' . 

the imperative ht»d for federal wbistleblower J'IQtection is demonstrated by the fact that
I , 

wany stateS have attempted to fill the gap by passing their awn whistleblower la'WS. '. Ho'Wever,state· . 

. /';':'" A~s:do ~p.~J?rqyid/~,:~e .. ~pl~rc~u;~s~ye:p,;,9~~a~:~~~J'?r,.~t!~~~9~.;~~~~Si,~"·' "..... ;.; . 

. ' .';f:f~l":·ihdu~tif ":~'For 'example/state statutes va ..'delY'Ori';9le followlt'lg5Uipanmf~js:9Cfest;\· ....1,:. 


eto.ploye:es are proteCted?] !SOnie statuteS do'riot cOvet-the health care industry.. Others protect oUly 

, ......~ .. gor~~;nl,~~~..;~ploy~~~~:!t): ~~1:~,~~,Rf:,,~~~~!1~~~~, ,~S~*J)~~~gi~9?:;}:~~9J~t~.~!~J~~;.~QIX:p..~o.i¥'{;JiJ~ 


.,.A i "'ii;·;·eill~rdy·ees,·trontWiOngmr<teri:iiilif.ft1onr!i()l··ffom·oUiermsidious" (oiiIis' of' Harassmen'tand.. · 

disCrimination;',3)CarrfiployerSfiOid Ways afotirid"ilii ~hlstleblowei]~wSby fdrcicg;:edrp'ldy~~' . 


. i, , ';" , ' 

to sigh overbroad c6nfiq~tia1it:y agteetn'entS? 4) To w~om can the wmst!eblowet .report? Some ... 
statUtes only protect workers who report violations t01;ctrI outside agancy-- workers tired for .. ' 

. rcportuig fraud or pati~t abuse to their O\iom superv.lscrlremain vulnerable. Other states require 
mandatory disclosure to the worlr.er'.s employer, which doesjnot help anonymous wbistleblowe,rs' 

. '. "",,;, _kQ9w th~t_"~R~~,1f,>·~~}:.p~ss ~qp~~~~eJY}j,~~~~.~·~~Y.:~ #!~ ,~P]~~2ei'~¢~2to.!A~~_::·o "<;;i, 
:~.,;"~'<:;.?:t,;f.\ ': ;:6efore ail~OUtSl(fe'inYesttgalIon:begiIis: '5) W'lliTkinas'ijfViolation's can whiStl~lowets .rep . . . 

statcstatuteS omy ProtectV;6rkers who rept:)tt aft "actUal" violation of laW, othets requireoruy that. 

,.··/······'''''··m:~~rif~.~l~li\;ie .,' ,~;~~i1fl:r~j~rr~ft~~1~~~~~~t,
t;:;' il'.'speeiflc'liiid sUD§1iDtialdangei" to ..the p\lbllc health sh'd safetY". In thefast-pa.c·ed i1ffatthcare' 

cOn:te:Ct, however. where life and death decisions can be uiade in a few secoilds•. it is unreasciria'Ole 
." ·to t!iqjeerworken to pro# that unsafe conditions were a{tuallY illegal or silbstanriall)ldangerous 

, . 
, i 

i: 

.~.ji;,:{iif;ii~~'f%~~~.~~~~~~~fl~~~~fJ~~~~~~~~:i~~$;f~,~.,' 

Rhode Island, Tenness~~,;~d Yl¥hingtol1..This lis~J~ ~~t.,~. C?(1~~6~....,.:.,.,~~.t, ..;i;i"'~;;}.o\; 

.'. '~'" ,;;';:';.,1.,".; ;:'; \,c;;;C:{,?/~f;i::;::i:-:;~.>:. ~/r.:;(:~.\1~1:;:;;~i;.. :;:;;?;?]~'ili: ~;.:ic'~i~~i\,i:1:;::+~'~;i:}!';;'r"t;,:;;i~~~;-~~,~,y? 1':<d:!~!,\ \~. fi it j::':;~:,t/;t~:~ ·r',':*: :' , . 
. <' :'. ": ,.... j .·Ala.ska,.~n~Callf'oro.ia;Col6iado, C6hnectlcUt, Florida, Geo@a. Hawwi;: fUiiiois.,q~i.·; . 

;'tf{{i'liffi'['ld:wa:, K~a:(K~niU'*Y. L6Uisiana, Maine, Maryland, Massafhusetts. 'Mihlleso~. ':." 
NilssoUri. MoIitan~ Nevada, New Ha:mp~hife. New jerseY. New York, North Cat61ma;6h16~ '.' 
Oklahoma., Otegon, P~ylvania, Rhode Island, South Carolina, South Dakota, Tettness~._;·. ' , . 
T~x~s:,t;tab, West ViigiOla, ar.d WiscoosiDJ this list is current as of 1996. 

:> 

J 

';~;~~~t;~~:;;~'H4\1!~i'}M:•..• ,~~·'~f;f;;'1:~111~~:i~" 

"'> ' 
" ~, . ' . 
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,";~~;i~~~~:,:~::~:~:::~t~:;!!::~a;s:::r:o::~:::::~:::~~lt~e~'d!}'Vh~:(~ 

), ' b'e~ause diet.lnge of ~~{in.g whiStleblowet laws on b'o;th the federal and stflte level are woefully,.. ,:,', 
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DRAFT: PROPOSED CHANGE TO MEDICARE PHYSICIAN PRIVATE CONTRACTING 

Balanced Budget Act Provision 

• 	 Allows physicians to contract with Medicare beneficiaries for Part B covered services 
outside of the M:edicare program. This contract requires that: 

The ben~ficiary pays all of the costs for the physician, with no Medicare 
reimbursement, and 

The physician agrees to notsubmit a claim to Medicare and may charge any rate 
without regard to Medicare payment rates or balance billing protections. 

! 

• 	 Physicians entering into these contracts must agree to opt out of Medicare entirely for 
two years. They: may treat Medicare beneficiaries but only through private contracts. 

• 	 To ensure consumer protection, the private contract must be in writing, cannot be signed 
when the benefipiary needs an emergency service, and must assure that the beneficiary is· 
aware of the co~t liability that will result from the contract. 

I 

The Proposed Amend~ent (Introduced by Thomas, Bliley & Kyl) 
I 

• Allows private ~ontracting but does not require physicians to opt out of Medicare for two 
years. Providers may participate in Medicare for some beneficiaries and / or services 
even if they have one or many private contracts with Medica,re beneficiaries. 

I 
I 

Concerns about the New Proposal 
, 

i 
• 	 Could create access problems: If a physician can have a private contract with one 

beneficiary but hot another, there is an incentive to only treat sick beneficiaries through 
the private contract (where they can charge whatever rate they want) and healthy 
beneficiaries through Medicare. In small towns or rural areas, this could make it difficult 
for sick benefic'iaries to find a doctor. 

The same hold~ true for services. Physicians who believe that Medicare underpays for a 
particular type ~f service could choose to only provide it to Medicare beneficiaries 
through private· contracts. This could limit access and increase beneficiaries' payments. 

• 	 Fraud: If physicians can selectively choose beneficiaries and / or services that are subject 
to private contr~cts, Medicare will have to keep track of every single contract. Otherwise, 
there will be no way to know whether a claim submitted by a physician participating in 
Medicare for a Medicare beneficiary is valid or not. 

• 	 Beyond original proposal: Even the first proposal, prior to any Democrats' input, only 
applied to "a physician or other health care professional who does not provide items or 
services under the program under this title" (i.e., Medicare). Both the Senate floor 
amendment ano final law apply on an all-or-nothing basis; i.e., private contracts are 
permissible only for physicians who opt-out of Medicare. 

I 
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Want to Pay for Something Medicare Doesn't Cover? Forget It. 
The year is 2015. Hillary Rodham Clin­

ton is over the age of 65 and wants a med­
ical service that Medicare doesn't cover. 
What does she do? Thanks to her hus­
band's pension, she can afford to do pay a 
physician privately for the service she 
needs. 

But wait a minute. She can't find a doc­
tor willing to take her money: For this, 
Mrs. Clinton can thank Congress and her 
husband's administration, which in 1997 
made if unlawful for a doctor to take a pri­
vate payment from a Medicare-eligible pa­
tient if during the previous two years he 
has billed Medicare for any service ren­
dered to a patient over the age of 65. It is a 

Rule of Law 
By Kent Masterson Brown 

good thingMrs. Clinton can afford the air­
line ticket to London. There, a doctor 
would be delighted to see her, because it is 
perfectly lawful in England for her to pay 
privately for medical services. 

This limitation on the rights of seniors 
is a little-noticed amendment to the 
Medicare Act that was enacted in August 
as P9-!!_ of thepalanced .budgetdeal. -The­
reaJily is that few or no physicians are go­
ing to be able to make ends meet if they 
can·t accept Medicare patients for two 
years. This means that few or no physi­
cians are going to limit their practices to 
non-Medicare patients, which in turn 
means that, for all practical purposes, it is 
now unlawful for a senior to contract pri­
vately for medical services. In other 
words, unlike the rest of us, seniors have 
no option but to receive only the services 
that their insurance carrier, Medicare, 
will recognize and pay for. 

The focal pOint of the current contro­
versy is a 1992 opinion by federal district 

Judge Nicholas Politan in the case of Stew­
artv. Sullivan inNew Jersey. The Medicare 
beneficiaries in Stewart, whom I repre­
sented, wanted to pay personally for their 
physician to visit them more than once a 
month at their residences, some of which 
were nursing homes. (One visit a month 
was all that Medicare permitted.) Yet the 
federal ijealth Care Financing Administra­
tion, fn bulletins issued tilrough the insur­
ance companies administering Medicare, 
repeatedly threatened physicians with stiff 
sanctions, including exclusion from the 
Medicare program altogether, if they en­
tered into private arrangements with a 
Medicare beneficiary. 

What statutory, authority did HCFA 
then possess to make such threats? I could 
find nothing. In fact; the Medicare Act con­
templated just such a situation in which a 
Medicare benefiCiary might receive med­
ical services and not file a claim. Under 
the Medicare Act, payment for medical 
services. by. the Medicare program-and 
the resulting physician obligations-,.were 
triggered only if a claim was filed. The 
Medicare beneficiaries in Stewart did not 
want to file claims with Medicare. 

In Stewart v. S~tllivan, HCFA argued 
that a claim must be filed each and every 
time a medical service was rendered by a 
physician· for a- Medicare -beneficiary= ­
even if the beneficiary wanted to pay for it 
himself and not file.a claim. But HCFA 
could never pOint the court to any provi­
sion that said as much. 

The result of the case· was a clear vic­
tory for private contracting. Judge Politan 
found nothing in the Medicare Act that 
prohibited a Medicare beneficiary from 
personally paying a physician for a med­
ical service. In addition, he found that 
HCFA had promulgated no "clearly articu­
lated" policy prohibiting such activity. 
Consequently, he found that there was 
nothing for a court to decide; the plaintiffs 
went ahead and paid the doctor. 

Since that decision HGFA has not pro­
mulgated any "clearly articulated" regula- . 
tionor policy prohibiting private contract­
ing, It knows it has absolutely no authority 
to do that. Yet it continues to threaten 
physicians with sanctions if they and their 
Medicare patients try to contract privately. 

.The Medicare Carriers Manual, a docu­
ment written by HCFA, warns insurance 
companies that administer Medicare that 
some physicians and beneficiaries are try­
ing to enter into agreements so that bene­
ficiaries will not have to use their 
Medicare coverage for certain claims. 

"Congress enacted these requirements," 
the manual reads, "for the protection of all 
Medicare Part B beneficiaries and their 
application cannot be negotiated between 
a physician and his/her patient." 

Why would a federal agency adminis­
tering a program so close to bankrupt~y 

. threaten physici:lilS' wheri their Meihcare 
patients seek to relieve the financial bur­
den on· the pi'ogram by shouldering' it 
themselves whenever they can? Right 
now, the population of Americans over 65 
is the wealthiest, healthiest, most well-ed­
ucated elderly population the world has 
ever known. From what do these people 
need protection? 

HCFA is a classic example of a federal 
agency out of control. It doesn't care what 
the law says. It seeks only to protect its 
control over the provision ofhealth care. It 
wants to control who renders it, how it is 

.delivered and, most important, what ser­
vice is or is not delivered. And it wants to 

expand that control. Private contracting is 
HCFA's greatest threat. Unfortunately, 
Congress-which is ~upposed to oversee 
the agencies it creates-doesn't seem to 
care. Rather, it lets HCFA tell it what its 
own statutes. mean. And that is the prob­
lemnow. 

Convinced by. HCFA that private con­
tracting is not perrriitted, Congress elimi­
nated private contracting as an option for 
any Medicare beneficiary. Instead of over­
seeing HCFA, Congress just succumbed to 
it. Mr. Clinton threatened to veto the en­
tire budget agreement if Congress passed 
the act without. the Medicare amendment 
intact. . 

And so, if you are over 65, you have just 
lost the right to pay privately for any med­
ical service not covered by your govern­
ment insurance. In this regard, age is the 
only difference between you and any other 
patient. Those under 65 with private insur­
ance can still go to a physiCian who is not 
in their plan and pay that physiCian's fee 
for the medical service. Similarly, younger 
patients. can obtain a service not covered 
by their plan simply by paying privately. 

Hoping to undo what was done in Au­
gust, Sen. John Kyl (R., Ariz.) and Rep. 
Bill Archer (R. t Texas)' have introduced 
bills _entitled, the, Medicare- Beneficiary 
Freedom to Contract Act. The legislation 
would clearly state the right of Americans 
over 65 to contract privately with the 
physician of their choice. Seniors-all of 
us, for that matter-can only hope that 
thanhe legislation passes and survives an 
almost-certain preSidential veto: Today, 
Americans over 65 have less freedom than 
do patients in Britain's notoriously inade­
quate National Health Service. 

.. Mr. Brown practices law in Ken Iuckll and 
Washington, D.C. He was counsel for the 
plaintiffs in the case that forced the White 
Hause to open the meetings and the records 
of Hillary Clinton's Health Care Task Force. 
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iCAO Opposes Medicare Private Contracting Proposal 
I 

I 


My name is Howard Bedlin and I am the Vice President for Public Policy and Advocacy 
for the National:Council on the Aging, which currently chairs the Leadership Council on 
Aging Organiza~ions (LCAO). The LCAO represents 43 nalional organizations serving 
over 40 million bider persons. ' 

The Leadership .Council of Aging Organizations opposes efforts to overturn current 
provisions that protect Medicare beneficiaries from physician overbilling. Doctors are 
already permitt~d to charge 15% more than what Medicare considers to be a reasonable 
price, and now they want to charge even more. We oppose opening up Medicare 
provisions enacted under the Balanced Budget Act just two months ago on an issue that 
has far reaching iimplications, yet has never been the subject of a congressional hearing or 
even debated on the House or Senate floor. LCAO members will be sending a letter to 
members of Cortgress next week to express our opposition to this ill-conceived, anti-

I 
consumer propo~al 

, 

i 


The National Cduncil on the Aging believes that the proposals introduced by Senator Kyl 
and Chairman Archer are not designed to solve any problem experienced by Medicare 

, beneficiaries. W:ell over 90 percent of physician's bills accept Medicare rates and there is 
no evidence to mdicate that access problems exist because of Medicare payments to 
doctors. The proposals would, however, increase physicians' income and fundamentally 
change the nature of the doctor-patient relationship. 

, 
I 

Without notice, or in the middle of a course of treatment, doctors could tell Medicare 
patients that tre~tment will be denied unless payment is made forthe full amount of 
whatever the doctor wants to charge. No other insurance policy, in either the public or 
private sectors, permits this. Access to specialists would suffer, as they could refuse to ' 
see the vast maj~rity of Medicare beneficiaries so that a small·handful of the wealthiest 
seniors could pay their higher rates. Instances of fraud ,and abuse would increase, as 
unscrupulous dOGtors would have an easy time getting away with double billing both 
Medicare and tbe patient. ' , 

"I 

Beneficiaries could be subject to bait-and-switch tactics, in which doctors begin a course 
of treatment under Medicare and then tum around and demand full payment of higher 
charges out-of-pocket for treatment to continue. What ifaparticular doctor doesn't like 
what Medicare ~ paying him for one particular service? What if the doctor notices that 
the patient has driven up in a nice new car? The kind of uncertainty this proposal would 
create would be ~xtremely harmful to Medicare beneficiaries. ' 

I
I ' 

We strongly urg~ members of Congress to reject this propo'sal, to act in the interest of 33 
million Medicare beneficiaries, and to refuse to line the pockets of a few greedy doctors. 
### : 

http:http://www.ncoa.org
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Extension of Remar~ of Congressman Pete Stark ~In the House ofRepresentatives 
September 23,1997 : 

In 1995, Medicare Paid 393 Doctors More than 51 Million for Services; 3,152 
Doctors Received between 5500,000 and 51,000,000. Now a Greedy Few Want 
More 

Mr. Speaker: 

The Medicare agencyitells me that in 1995, Medicare paid 393 doctors more than 
$1 million for services; 3,152 doctors received between $500,000 and $1,000,000. 
Now a Greedy Few want more. 

I 

Despite the ability of,doctors to make a fortune from Medicare by providing 
lots of services to beneficiaries, a few doctors are pushing an amendment by 
Senator Kyl to let doctors privately contract with Medicare benefits. . . ~. 

I . 

Strip away the rhetoric, and a private contract is a contract between a doctor who. 
holds his life in your hands in which he demands that you give up your Medicare 
benefits and that you promise not to file a claim with Medicare. Instead, you agree 
to let him charge you:anything he wants--because you are desperate for your 
health. We like to thit;lk of contracts between equals, negotiated fairly. There is no 
equality, there is no fairness in these contracts. 

I 
I 

Want an example of a private contract? Look at today's Washington Post, page 
B-3 , where a doctor in Manassas, Virginia is being investigated for charging a 
Medicare-eligible pat;ient $12,000 for the injection of a massive dose of aloe vera 
into the stomach in order to combat lung cancer. The investigation is due to the 
fact the man died in the doqtor's office after the injection. Medicare does not cover 
quackery. It does not;pay $12,000 for an injection. But this man and this doctor 
had a private contract. There will be a lot more of this murderous nonsense if the 
Kyl amendment succ~eds. 
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Extension of:Remarks of Congressman Pete Stark 
In the House ;of Representatives 
September 22, 1997 

People have trouble seeing doctors because they don't have enough money­
not because ~edicare pays doctors too-little' 

I, 
Mr. Speaker:;; 

',I 

The just-ena~ted Balanced Budget Act includes a provision that allows doctors not 
to participate in Medicare for two years at a time, but instead to private contract . 
with patients',so that they can charge these patients much more than the Medicare 
fee schedule}:' . 

There is now a move underway to strike the two year requirement and let doctors 
do wallet biopsies--decide on a patient-by-patient basis whether they are going to 
ask patients to give up their Medicare rights and insurance and pay the extra in an .. 
individual private contract. 

f' 
i 

I can think qf nothing that will encourage patients to move into H:M:Os faster, so 
that they are1protected against the fear of this type of doctor extortion. The 
American Medical Association supports the proposal, but it is an idea that must 
have been d~viously planted in their Association by a mole from the H:M:O lobby- . 
-the Ameritan Association of Health. Plans ! . .I .' . . 

" 

The propos~l is pure greed wrapped in" the flag of freedom. 

Before the C;ongress is drowned in the rhetoric of this issue, we should note the 
facts. To the extent that Medicare beneficiaries have trouble seeing doctors, it is 
almost totally due to the fact that the, cost is too much for the beneficiaries---not . 
that Medic~re doesn't pay the doctor enough to allow the doctor to see patients .. 

! 

The latest data from the independent Congressional advisory panel~-the Physician 
Payment A~sessment Commission--shows that only 4% of all Medicare 
beneficiari¢s reported having trouble getting health care in the last year. About 
11% had a medical problem, but failed to see a physician, while 12% did not have 
a physician's office as a usual source of care. Roughly 10% of Medicare 
beneficiaries delayed care due to cost. Considering all four access measures, about 



",:. ­
I 


. 26% ofMedicare beneficiaries cited experiencing at least one of these problems. 

I , '. . 

PhysPRC reports tha~ from their surveys of those who failed to see a physician for 
.. their serious medical problem, 43 cited cost as the reason. About 8 percent of 
those who failed to see a physician could not get an appointment or find an . 
avail~ble physician. Eor another 8 percent, transportation was the problem, 13% 
felt there was nothing a doctor could do, and 11% were afraid of finding out what 
was wrong. 

! 

In another words, Congress is preparing to let doctors.charge patients infinitely 
higher fees because l~ss than 1 % of all Medicare beneficiaries had, trouble finding 
a doctor (perhaps they lived in a rural area, etc.). Yet over 5% ofMedicare's 
nearly 40 million beneficiaries could not get to a doctor because they didn't have 
. enough money--and Congress is silent. 

Mr. Speaker, a humane Congress, a compassionate Congress, a logical, rational 
Congress would put ~ times as much effort into addressing the problem of doctors 
costing too much as it would in addressing what may be a 1 % problem ofa few 
doctors wanting to g~t paid mote.. 

, 

Where are our priorities, Mr. Speaker? A vote to let doctors, the richest 1 % 
income group in our hation, charge "the sky's the limit," while ignoring the needs 
nearly 2 million seniors who find doctors already too expensive is a shameful 
vote. I, 

•. ',H _•• ' .... ' 

.. i • 
- .<' I 

I: 



WANT AN EXAMPLE OF PRIVATE CONTRACTING? 

Dear Colleague: 
;; 

, , 
Senator Kyl wants to make it easier for doctors to force seniors to give up their 
Medicare rights and be charged the sky's the limit. 

il ­

No matter th~t doctors already make a lot of money from Medicare. In 1995, 
Medicare paId 393 doctors more than:$I,OOO,OOO. Another 3,152 received 
between $50~,000 and $1 million. The busiest 10% of doctors average $323,409 
from Medicare. 

" 

, 
I, 

The Kyl amendment is just pure greed. Medicare pays enough for doctors to see 
Medicare patients. The Physician Payment Review Commission--the 
Congressionhl advisory body on doctor payments--reports that about the same 
number of d'pctors are accepting new Medicare patients as are accepting new 
private-pay patients:They report that the main reason Medicare patients have 
trouble seeirlg a doctor is because the patient doesn't have enough money--not 
because the doctor is not being paid enough. 

Medicare arid the government have spent hundreds of billions to educate doctors 
and suppor(medical research; we spend about $60,000 a year on each resident 
doctor we train; it is only fitting that doctors in turn live with the Medicare fee 
schedule. 

I] • " • 

You want to see an example of a private contract? Look on the back. Charging a 
Medicare eligible patient $12,000 for a deadly alternative is a private contract. 

. ,'. 

Oppose amendments to make it easier for doctors to private contract--extort-
Medicare p'~tients. ' 

" 

Sincerely, 
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~Va. Doctor's Treatment of Man Who Died Is Scrutinized 
".' 

I ,'o/Z¥?;L " , , ~BYL;efSmith' . not been charged with any offense. here may be. It's still too early to . nosed and that he Jumped at the 

WashlqloaPOelSialIWriIer MacNay, who investigators said still say." _ ' chance to beat the disease. He said 


is licensed to practice medicine, did Aspokeswoman for the U.S. Food, his father learned about the aloe ,.
ATexas man who had lung cancer not return phone calls to his Manas- and Drug Administration said that treatment from reading an article,.

died in the spring in the office of a sas office yesterday. . the intravenous aloe vera treatment, 
c 

and found MaeNaj through word-of-
Manassas physician to whom he had An assistant to MacNay, Ronald has not been approved by the ag~ney mouth referrals. , , , .. 
gone for a costly intravenous treat· Ragan Sheetz, 41, of Manassas, was :and th,at Of~ClalS wlththe National '1lte treatment ere him hope,

. ment that is not officiaily sanctioned, arrested Thursday and charged with Cana;r Institute said they are ~ot James, Lander said. He completely
but that he hoped would save his life, nursing without a license. According studymg aloe in connection With ~rigbtened up. You c:ould just see it 
according to Virginia State PoHce. to an affidavit that accompanied the ~cer treatment I m sure he thought It would cure 

The man, Clarence Holland Land· request for the arrest warrant. Mac- At ~e same tlme, the heaJ!ng him. or .he wouldn't hIM! gone to ' 
er, 83, became -violently m" shortly Nay ordered Sheetz to give Lander properties of aloe are being stu~ed Virginia from bis home in Waco, ,.
after the $12,000 treatment was ad­ " the aloe vera injection. ' by n;searthers exploring alternative ' Tex. ,,'
miiI,lstered, and he died May 17, '1ltis procedure was carried out medicines to treat diseases, and pa-, ~n • search~t afftdavlt filed ,
according to recorda in Prince WU­ by the subject believed to be Ronald ' pers and advertisements about oral Fndayln CIrcultCourt, lDgestigato~
~CountyCircuitCourt. ,aI ' , aloe-based concentrates are found ,eald they were seeking -patient files 

The phy8lclao, Donald L MaeNay, Sheetz who has no medi~ •ncense easily on the' Internet Experts say and other reeords related to appolnt­
1ft orthopedic surgeon, is under in­ on file, under I!r. MaeNay s direction that as many as 50 percent of the ments and (the) treatment of other . 
ftltigation in connection witb Land· and prese~ce, the warrant states. cancer patients in the United States patients who ha1'e received this treat­
er'a'death and with the treatment . State Poli~e spokeswoman Lucy , try some kind of therm that is Dot : mentand ha1'e both lived and died,- , 
ailegedly employed-Intravenous' CaldW;1I ~aad MaeNay a1s~ is un~er offidally sanctioned.: " : , , An 'afftdavlt was filed yesterday in 

j a$binistration of -a concentrated investigation in connectioD WIth Such treatments Include special Fairfax County Circuit Court to obo ' 
. 1 fOrm ofaloe Vera and other substanc- Sheetz:s action: , ,diets, vitamins,' mental Imagery, taio nelll't'h warrantfor an ofb in 

es, - poUce said. Aloe vera. a caetu. "We re looking mto questionable -wearing magnets, coffee enemas and Annandale that poUce aald MIeNay 

I Uke< member of the UJy family, Is medical practices, drug transactions , consuming cartilage and on from opened InJuly.

! boWll to h..e some heaU.oi proper­ and suspicious cancer treatments of <sharka. . ... '. . . Sheetz was releued from jail on 

: ties. this doctor's office," Caldwell said. LaDder's 800, Janiei Lander, &aid .' pmoaal reeognlzaDce. UcomIc:ted of 

, I ~;tonte ealci that their investigation -At this tlme we're trying to. deter- thathisfatherwasinacelleothea1th the felony charge, be couJd be leD­


: .. ,~DtlnulDl and, ~MacHay hll mine how wide-reaching the practice ,before the terminal cancer was diag-teoced to up to five,... in priaoo. 

, ': ': ;. 
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Extension ofRemarks of Congressman Pete Stark 
Jntbe House ofRepresentatives 

.. September 23;1997 

. , . Tbe Greedy 

.',.... " 

A move is underway to let doctors' force patients to give up their Medicare 
· benefits so that a handful ofdoctors can charge them anything they want-without 

limit. 
.. . 

'.' This is a gift to the greediest doctors in the nation. 
! 

Ninety-five percent'ofthe nation's doctors-accept new Medicare patients and the 
Medicare fee schedule. The independent Congressional advisory panel known as 
the Physician Payme*t Review Commission reports that this is comparable to the 
rate of doctors who are accepting new private, non-Medicare patients. In other 
words, there is no noticeable difference in access-ability to see a doctor-between 
Medicare and non-Medicare patients .. 

;j. Doctors who accept Medicare and its fee schedule understand the Hippocratic 
,f'. 

9ath I?Jld the social compact in which society has paid hundreds of billions.of ­
· dollars for the e4ucation and training and researchthatmake American doctors 

special and in tum, these doctors accept the Medicare payment system. 

But Congress is about to cater to the few who want more, more, more from people 
· in their hour of illness. 

The Employe~Benefit Research Instinite in its September, 1997 Issue Brief shows 
what a special gift this legislation will be to a few doctors who are out ofstep with 
their colleagues: 

i,I.' Recent findings indi~te that only between 4 percent' and 
6 perCent of physitians accepting new patients were not 

· accepting new Medicare patients. One survey found that 
· between 1991 and 1992. the proport;ion of physicians not 
· accepting new Medicare patients increased from 4 
percent to 5.9 percent (Lee and Gillis, 1994). The same 
surveyfound that between 1992 and 1993 the pereentage 
of physicians not accepting new Medicare patients 
decreased to 4.7 percent.. Surveys by the Physician 
Payment Review Commi88ion (PPRC) also found that in 

. 1993 less than 5 percent of physicians were not accepting 
. . new Medicare patients (Physician Payment Review 
. Commission. 1~941. The PPRC study concluded that the' 

implementation ofthe.Medicare fee schedule has not 
caused physicians to close their practices to Medicare 
patients. . 
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September 8, 1997 

i, 
Franklin Raines, Dir~ctor . 

. Office of Mahagemettt and Budget 
The Old Executive Office Building· 
Washington, DC 20503 

Dear Director Raines!: 

Included in the Balanced Budget Act is an amendment by Senator Kyl allowing a 
doctor to sign private contracts with Medicare beneficiaries requiring those 
beneficiaries to give ~p their Medicare insurance when they use that doctor.A. 
doctor who signs sucp a contract must make a commitment not to bill Medicare 
for any of his patient~ for a ~o year period. 

Advocates of private~contracting support it in the name of freedom. 

I had thought it was Just plain greed--the desire of a doctor to bill any amount 
rather than have to live with the Medicare resource-based relative value fee 
schedule. 

But perhaps it is a question of freedom, in which case the better response bythe 
public would be to accept this proposal--but the public should have the freedom to 
bill the doctor, with ,nterest, for all the public subsidies he or she has received. 

. ! ., . . 

The reason that Am~tican medicine is aworld leader and that'mediCine has moved 
beyond the level ofpenicillin, amputations, and mustard plasters is the hundreds 
of billions of taxpayer dollars that have been poured into the National Institutes of 

. Health, the Public Health Service, the various health professions manpower 
training programs, Medicare's Graduate Medical Education programs (which 
average about $60,000 a year in subsidy for the training of each resident doctor), 
and the capital assistance to the hospitals in which these doctors trained. , 
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The doctors ~ho advocate private contracting tend to say that they are special and 
can command extra fees. The only reason that is true is that the public has 
substantially. subsidized their education and the research on which their fame and 
fortune rests: . 

For a doctor.to now want to private contract and avoid Medicare patients would be 
like a W est ~oint cadet saying that he or she did not want to serve in the Regular 
Anny after graduation. That may be freedom, but it is a subsidy we do not permit. 

In the case of these' doctors who becalne competent through the massive health 
subsidies we' have provided, we should pennitthem to privately· contract as long 
as they repay, with interest, the estimated value of the subsidies they received. 
I hope the Office ofManagement and Budget could estimate the total value of 
physician and clinical practice health'subidies, including tax subsidies, that have 
been provided over the past forty years. From this we could develop a formula so 
that when, for example, a 55 year old doctor decides he wants the freedom to 
private contract, he can also have the freedom to repay the public for its . 
investment in making him such a wonderful doctor who can command such high 
fees. . . 

Thank you f~r your assistance with this request. 

. Sincerely, 
" 

" 


/:>(.. 
", . , Pete Stark 

Member of Congress 
, 
" 

i. 
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Bringing lifetimes ofexperience and leadership to serve allgeneration>-, 

Medicare Physician Private Contracting 
I .S.1194/H.R. 2497 

Some physicians' are urging Congress to repeal important program integrity and 
consumer protection provisions that are part of the Medicare private contracting section 
of the Balanced BUdg6t Act of 1997. AARP believes that such attempts would leave 
Medicare vulnerable to greater fraud and abuse and beneficiaries at risk of higher 
health care costs • 

. Background 

Section 4507 of th~ Balanced Budget Act of 1997 (BBA) allows physicians to contract 
privately with Medicare beneficiaries for services that would otherwise be covered by 
the program. Under a private contract arrangement, a beneficiary agrees to pay 100% 
of whatever amount ~e physician charges for services covered by the contract. 
Medicare does not pay any portion of the cost of these services. Prior to the BBA, 
covered services pro~ided to a Medicare beneficiary enrolled in Part B were bound by 
Medicare's payment rules and private contracting was not allowed. (There are no 
restrictions on private contracting for services the program does not cover.) While 
there was some anecdotal evidence of "private arrangements" for covered services, 
these were not consistent with the Medicare statute. 

The BBA provision, which originated in a floor amendment offered by Senator Jon Kyl 
(R-AZ) on June 25, was intended, according to Senator Kyl, to,allow "forthose 9 
percent of the physicians who do not treat Medicare patients to continue to treat their 
patients as they always have." 

, . 

To protect Medicare from fraud and to ensure that private contract arrangements are 
limited to the narrow subset of physicians who otherwise would not be available to 
Medicare beneficiaries, the BBA provision is limited to physicians who agree, in an 
affidavit, to forgo aU reimbursement from Medicare for at least 2 years. To ensure that 
beneficiaries know the consequences of their decision to contract privately with one of 
these physicians, the new law also requires the doctor to disclose to the beneficiary that 
no Medicare payment will be made for privately contracted services, no balance billing 
limits will apply, no Medigap coverage will be available, and the services to be 
performed would be :paid for by Medicare if provided by another physician. In other 
words, if a physician and a beneficiary want to have a private agreement, they can, but 

I 

the beneficiary knows up front, at least in general terms, to what they are agreeing. 

, 
American Association ofRetired Persons 601 E Street, NW Washington, DC 20049 (202) 434-2277 

, 
Margaret A. Dixo~, Ed.D. President Horace B. Deets Executive Director 



s. 	1194/H.R. 2497 - Proposals to Amend the BBA Private Contracting Provision 

On September 18, less than 2 months after the BBA was signed into law, Senator Kyl, 
with the strong bacl~ing of the American Medical Association (AMA), proposed 
repealing some of the program integrity and consumer protections included in the 
private contracting provision and expanding the scope of private contracting far beyond 
the original Kyl proposal. 

If Section 4507 of ~e Balanced Budget Act of 1997 is amended by S. 1194/H.R. 2497 
the resulting law would: 

• 	 Allow all physicians to charge more than the levels set by the Congress or 
negotiated with Medicare+Choice plans by contracting privately with beneficiaries. 
S. 1194 and H.R. 2497 would permit physicians in the traditional Medicare 
program as wellias those in HMOs and the new Medicare + Choice plans to contract 
privately with their patients. The contract - which would have to be signed by the 
beneficiary and the provider prior to services being provided - would indicate that 
no claims would! be submitted to Medicare for payment for the services identified in 
the contract. Tile beneficiary would have to agree to be responsible for 100% of 
the physician's charges for all privately contracted services. 

• 	 Expand the private contracting provision in the BBA to allow physicians to charge 
higher fees by contracting privately on a service-by-service, or "a la carte," basis. 
This means that a physician could bill a beneficiary for 1 00 % of his charge for 
some of the services the beneficiary received and bill Medicare for other services. 

• 	 Allow physicians to negotiate higher charges privately with low-income "dually 
eligible" and Qualified Medicare Beneficiary (QMB) recipients. 

• 	 Repeal the requirement in the BBA for physicians who privately contract for higher 
fees to file an affidavit with the Health Care Financing Administration (RCF A) and 
forgo reimburse)1lent from Medicare for all Medicare patients for 2 years. 

• 	 Allow Medicare to collect only "the minimum information" necessary from 
physicians to assure that the program doesn't pay for services that have already 
been paid for by the beneficiary (See page 3). 

• 	 Maintain the provision that physicians who have been excluded from the Medicare 
program for frat:Id and/or poor quality of care disclose this fact to beneficiaries in 
the contract. 

2 




• 	 Maintain the BBA requirement that the contract a beneficiary signs clearly indicate 
that: claims will inot be submitted to Medicare by either the physician or the 
beneficiary; the pl:!neficiary is responsible for the full cost of the privately 
contracted serviCes; balance billing limits do not apply to contracted services; 
Medigap coverage will not be available for contracted services; and the services to 
be performed could be paid for by Medicare if provided by another physician. 

i 

i 
I 

The Kyl Bill Would Hurt Beneficiaries and Medicare , 
I 

• 	 The Kyl Bill L~aves Beneficiaries and the Medicare Program More Vulnerable 
I 

to Fraud and A!buse 
I 
I 

=> 	 HCFA -Iwhich already confronts significant fraud and abuse in Medicare ­
could fin~ it more difficult to prevent or detect fraud or abuse because the 
bill elimInates provisions from the underlying BBA that would have made 
more ca~eful tracking possible. S. 1194 and H.R. 2497 provide that only 
"the minpnum information necessary to avoid any payment under part A or 
B for services covered under the contract" would be given to HCFA or 
Medicare+Choice plans for use in determining which claims should be paid 
by Medic;are. This choice of language may, intentionally or not, tie the 
hands ofiprogram administrators seeking to protect the fiscal integrity of the 
program; For instance, will this information specifically include the names 
of the d~ctor and the patient, as well as the specific services affected by the 
contract? Consider this example: a physician who contracts privately with a 
beneficiary for payment of two of five services might fraudulently file a 

I 

claim with Medicare for all five services - even though only three services 
should be paid by the program. In this case, unless HCFA has complete 
informatfon on each private contract - including the doctor, patient, and 
specific services involved - and can align it with claim filings, both 
Medicar~ and the beneficiary could end up paying for the same services. 

I 

=> 	 Allowing physicians to privately contract with low-income dually eligible 
and QM~ beneficiaries also creates the possibility of Medicaid fraud if 
physicia*s bill both the beneficiary and state Medicaid programs - which are 
also stru~gling with the problem of fraud and abuse. 

, 
I 

=> 	 Benefici~ry costs could increase significantly because physicians would be 
free to "unbundle" services that are normally paid for as a package of 
services., In these cases, beneficiaries - particularly when they are very ill -­
would pay significantly more out-of-pocket because they would pay for each 
individu~l service rather than for a group of services. 

I 

3 




• 	 Allowing Privat~ Contracting ArrangemenJ in Medicare +Choice Plans Poses 
Unique Problems: 	 I 


I 

=> 	 Under BBA, the Medicare program will make per capita payments to the 

new Medicare+Choice plans. In retutn. these plans will provide 
beneficiaries with health care services,! including physician services. Since 
the Kyl bill allows physicians to privately contract for services they provide 
to beneficiaries in Medicare+Choice p,lans, physicians could be paid twice 

I 

for the same services. For instance. physicians in the new Provider 
I 

Sponsored Organizations (PSO) could be paid once by Medicare through its 
per capita payment and again by the beneficiary for the same service through 
the private contract arrangement. Since the per capita payment is made in 
advance to the plans by Medicare, thisl double payment would be very 
difficult, if not impossible, for Medicare to recoup. 

~ The caPi~ted payments Medicare mals to HMOs and the new . 
Medicare;t-Choice plans include funds Ito cover physicians' services. Yet if 
physicians are allowed to privately contract with beneficiaries in these plans, 
the plans would be able to keep the funds for services not provided by the 
plans, bu~ which beneficiaries paid for, under private contracts. 

! 

=> 	 Beneficiaries are likely to join Medicare + Choice plans because they believe 
these plans may cost them less out-of-pocket than traditional fee-for-service 
coupled with supplemental insurance (Medigap). S. 1194 and H.R. 2497 

. 	 I 

would undermine efforts to encourage ,more beneficiaries to enroll in the 
new Medicare + Choice plans because beneficiaries could end up paying 
more, not less, for their care. 

I 

=> 	 Physicians who contract with employer-provided plans to provide care for 
younger workers typically abide by th6 plan's reimbursement rates and the 
limits on enrollee out-of-pocket costs. I However, under the new Kyl 
proposal, ,doctors who contract with Medicare HMOs and the new 
Medicare +Choice plans would not ha~e to adhere to the plan's 

I 

reimbursement or to beneficiary out-of-pocket limits as they have to in 
comparable private sector arrangements. They would be able to privately 
contract with beneficiaries enrolled in these plans. This practice essentially 
would deny Medicare beneficiaries a protection enjoyed by millions of 
workers a~nd their families. ! 

I 
~ 
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: 	 I 

• 	 Physicians Won't Have to Disclose .the Cost of Services Being Privately 
Contracted: As with the underlying BBA, me new Kyl bill does not require 

I 
physicians who contract privately to disclose their fees to beneficiaries before the 
services are provided. There would be no fe~ schedule, no limits on what 
physicians may charge under a private contratt and no protection from out-of­
pocket costs under Medigap policies. Therefbre, beneficiaries would not know 
what their out-of-pocket liability for private dontract charges would be and would 
have difficulty budgeting for the costs of theJ care. While this may be manageable 
for some wealthy individuals, it may not be dtanageable for the average beneficiary. 

I 
I I' 

I 

• 	 The Kyl Bill Leaves Low-Income Beneficiaties Vulnerable: The Kyl bill would 
allow physicians to contract privately with b~neficiaries who are dually eligible for 
Medicare and Medicaid as well as those low-~come beneficiaries who are eligible 
for the Qualified Medicare Beneficiary (QM~) program. By definition, these are 
beneficiaries with very modest incomes -- below 100 % of poverty. It is unclear 
whether or to what extent this would leave stitte Medicaid programs vulnerable to 
higher costs. I 

, 	 I 

AARP believes that the new Kyl bill would wekken critical protections in BBA for 
beneficiaries and the fiscal integrity of the Medicare program. For many 
beneficiaries, the "choice" available under the Kyl bill could mean an immediate 
and dramatic increase in out-of-pocket costs f~r physicians' services. Equally as 
important, for the Medicare program, the Kyl bill would add to the already critical 
problems of fraud and abuse. 

AARP Federal Affairs 
10/3/97 

5 



PRESS RELEASE 


FOR IMMEDIATE RELEASE 
Oct. 8, 1997 . 

I 

Congressman 

Cardin· 
CONTACT: Susan Sullaril 
Phone: 202-225-4016 

REP. CARDIN CONDEMNS BILL THAT WOULD ALLOW DOCTORS TO BYPASS 
I 

MEDICARE AND CONTRACT PRIVATELY WITH SENIORS FOR HEALTH CARE , ' 

· I, I 

WASHINGTON -- Rep. Benjamin L. Cardin toda~ joined advocates for senior citizens to 
criticize a proposal that would allow doctors to bypass Medicare and contract privately with seniors 
for health care expenses. . : ! 

I 

Sponsored by Sen. J~)D Kyl. the Medicare Physicia'~ Private Contracting Act 
(S.11941H.R.2497) would provide physicians with theopti~)D of deciding not to accept Medicare 
reimbursement for a service !and instead charge senior patients what they want. 

· I 

Until passage of the ,Balanced Budget Act, Medicar~ prohibited doCtors from privately 
contracting with patients outside of Medicare because of the high risk for fraud and abuse. 
Unfortunately, the recently ~nacted Balanced Budget Act d6es allow doctors to privately contract with 
seniors for health care services. However, it includes a strbng consumer protection by prohibiting 'I 

· I

doctors who choose to privately contract with seniors from receiving Medicare reimbursements for a 
two-year period.' I 

Medicare also'has st~ong balance billing protectionJ that limit the amount that doctors can 
charge above Medicare's reimbursement. These protections were enacted in 1989 with broad 
bipartisan support in response to evidence that seniors wer~ being grossly overcharged for Medicare­
covered services. Private contracts would have no such protections against overcharging. 

I 
I 

Rep. Cardin disagreed with the provision allowing for any private contracting, but it would 
I 

not have the same kind of impact as the Kyl bilt because "there are few doctors who could afford to 
run a practice solely throughlprivate contracting with seniot;s without accepting any Medicare 
patients. " i 

, I 
Rep. Cardin, a member of the Ways & Means' Health Subcommittee, said the Kyl bill "will 

devastate Medicare and result in two-tier coverage for seniors -- one-for the rich and one for the rest 
I 

of seniors. We must not forget that in the days before Medicare it was almost impossible for seniors 
to purchase health care at a reasonable price. " ! 

! 

The Congressman said seniors are right to be frightened by this new proposal because its 
clear that "costs are likely to !increase significantly if doctork are allowed to negotiate privately with 
individual patients."; I 



i 
i 
I 

i 
I 
I 

Citizens for a Sound Economy i 

C~NEWS, 
I , 

http://www.cse.Qrg (202) 783·3870 
RELEASE: Friday,l0ctober 8, 1997 CONTACT: Peter Cleary (202) 942-7608 

i ! 

Consumer Group:! i . 

Give Medicare Patients the Same freedom Enjoyed by British 

'(WASlllNGTON) btizens for a Sound Economt President Paul Beckner today called 
on President Clintort and Congress to fix the law that soon will prohibit Medicare patients 

.from obtaining out-?f-pocket health care from debtors. 
I 

"As Congress conti~ues to cut Medicare payments, Medicare patients will find it more 
and more difficult t6 receive quality care," said Bbkner. "Not only do seniors have a 
right to contract privately with any doctor they wish, this right will ensure more seniors 
have access to the highest quality care available." Citizens for a Sound Economy is a 
250,000-member consumer advocacy group. 

. I 

Doctors who contraCt privately with Medicare part B enrollees as ofJan. I, 1998 may not 
participate in the M~dicare program for two year~. Enacted into law under the Balanced 
Budget Act of 1997j this exclusion effectively prohibits Medicare beneficiaries from 
contracting with the~ own doctor outside the program. 

. I ! 

"The two-year exclJsion makes it nearly impossible for most seni~rs to contract 

privately," Beckner :said. "Currently, only 4 percent ofdoctors donot participate in 

Medicare and few doctors can afford to give up tHeir Medicare practice for the sake of 

those patients who ~ish to contract privately." 


I 
i 

B~ckner noted this leads to' perverse incentives thflt will deny less-affluent Medicare .: .' 
. patients the services! ofleading specialists. "Specialists with a few wealthy clients can . 

opt out ofMedicare:entirely. Under the new.law,.such doctors will be forbidden from 
treating middle and lower income seniors who cartnot afford to see them without 
Medicare," Beckner: said. . . . ' 

Beckner claimed th~ new law eliminates a practic~ that could relieve financial pressure 
on the Medicare program. "When seniors pay th~ir medical bills themselves, they save 
the federal government money. Why would anyohe oppose a practice that gives seniors 
more treatment choites and lessens the financial p1ressures on Medicare?" Beckner asked. 

I !' . 
i : 

Beckner noted that cUI patients and doctors in the United Kingdom's socialist National 
Health Service have:the right to contract privately: for health care, without penalty. "Most 
Medicare patients w,ould be horrified to learn that' subjects ofthe British Crown have 

i 

http://www.cse.Qrg


I 
I 
I 

, I 

more medical freedom than they do. President qinton and the Congress would be wise 
to fix that before American seniors find out the h¥d way." 

I 
Beckner expressed Support for legislation introduced by Arizona Sen. Jon Kyl (S. 1194) 
and Rep. Bill Archer ofTexas (H.R. 2497) that wbuld enshrine seniors' right to pay for 
care into law. "Congress should enact these bills,t, Beckner said, "before seniors have to 
travel to England to iget the care they need." I 

-30­
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National Committee to 
Preserve Social Security

and Medicare 

I 

! Medicare Patients put! At Risk 


Under So-Called "Freedom to Contract Act" 


By Max Richtman
-., Executive Vice-President 
[fhe National Committee Ito Preserve 
, Social Security and Medicare " 

1 

October 8, 199( 

Not much. more than a month ago, 1 Congyess adopted a carefully 
crafted compromise: for letting physicians rand ~edicare-eligible patients 
arrange "pnvate contracts" for treatment outsIde and apart from theI· 

., Medicare system. , 	 I 

.' 
That compro~ise was straight-forwaJd: Providers who see Medicare 

beneficiaries and accept Medicare reimbursement are required, as always, to 
adhere to Medicare's consumer-protection bilFng procedures. Providers :who 
want to charge more and practice free of M~dicare's patient protections are 
required to do exactly that -- to practice outside the Medicare system, for at 
least two years. I 

I 
. Now, however. just a few weeks after that compromise became law, 
there is new legislation, the so-called Freedom to Contract Act, being
promoted to undo the agreement. I 

With this legislation, providers get tol have it both ways. They are 
cleared for the first time ever to pick and, choose which treatments and 
techniques and procedures they will bill for und~r Medicare and which other 
medical services they will arbitrarily set tp.e fee for outside of Medicare 
under a "private contract" and without the Medicare ceilings on billing that 
traditionally have p'rotected retirees from ov~rbilling. 

, 	 I 
I 

This bill is, in fact, a form of rationing of medical care. Medicare 
beneficiaries will have fewer choices, not more, under this bill as providers 
begin to limit what services they will perform under Medicare so they can 
charge more through a private contract. i 

The provider will set the fee as higJ;I as the market will bear; the 
benefiCiary will have no choice other than to dig deep into their own pocket 
to pay it or try to: find a provider who wP.1 do it under Medicare. Older 
beneficiaries with no expertise in legal contracts or medical billing will find 
themselves negotiating with no leverage Ifor affordable treatment from 
providers and their: clinics who will have a~l the edge and clout to set fees 
and charges as they please. I 

I 
I

The National Committee to Preserve Social Security and Medicare 
urges Congress to reject this bill. I 

, 	 I 
10 GStreet, NE, Suite 600' Washington, DC 20002-4215 • 202 216-0420 
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NEWS 
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FROM 'Rep. Pete Stark (D-CA)j Ranking Democrat 

,Health Subcommittee, Committee on Ways and Means 


, , ,I ' 

II 


I 

FOR IMMEDIATE RELEASE CONTACT: Ellen Dadisman 
October 8, 1997, 202-225-4021 

I 
, KYL PRbvlSION WOULD DESTROY MEDICARE 

I 

: I 
WASHINGTO~ - Senator Kyl's proposal to allow doctors todemand that, 

seniors give up their rIght to bill services to Medicareand instead pay out-of­
, pocket for health careiwould destroy the Med1icare program, Democratic 
Representatives and senior groups said todaY'i ' , .' ' 

The Kyl provision allows doctors to de~and that Medicare beneficiaries 
forego Medicare's billing rates in order to receive the services of that particular 
doctor. Instead, the doctor can charge seniors any fee, which seniors then would 

. 	 I 

have to pay out-of-poc:;ket, as if they were not ,insured at all. 	 ' 
"The Kyl provisipn offers a solution wh~re there is not a problem," said Rep. 

Pete Stark (D-CA), ran~ing Democrat on the Health Subcommittee of the 
Committee on Ways and Means. "Medicare a;lready subsidizes the education of 
many doctors and provides a ready pool of insured, paying patients. This, 
provision just plays to iselfishness and greed." I,' , , 

Stark said the fa<;:ts show that the vast m~jority of doctors participate in 

Medicare, and profit from it. : 

• 	 96 percent of doctors' bills accept the Medicare fee schedule. 
• 	 Doctors already :make plenty of money from Medicare. In 1995, 393 

doctors received more than $1 million ~ach from Medicare; 3,152 received 
between $500,000 and $1 million. ,I '. ", '" 
The annual net median income (from all sources) of all doctors is estimated• 
at $160,000; th~ mean income is about ~.195,500. '" ,,", 

• 	 The Physician Payment Assessment Commission reports no problems of 
, access because Medicare underpays dodtors. " In fact, the biggest access 

problem is seniors' reluctance to see a d6ctor because the 20 percent copay 
costs too much. ' ,I", ,,',' , ' ,,', , 

• Medicare subsidizes today'saverage me~ical resident $70,000 a year. 

<, ' -MOR~l 

I 
I ' I 

i 
I 



STARK ON KYUPage Two 
i 

, I.····· 
Contrary to som,e recent news reports, doctors always have been allowed to 

charge seniors out-of-pocket costs for services1that Medicare does not cover (such, ' 
as most cosmetic plastic surgery, acupuncture, etc.). A Kyl amendment (liKyll") 
that was included in tbe recently-passed Bala~ced Budget Act of 1997 allows 

I ' I 

doctors to bill patients for services Medicare qoes cover, as long as the doctors opt 
out of Medicare billing altogether for a two-year period. ,;. ' 

The provision Kyl now is promoting (IIK~" II") would allow doctors to forego 
the two-year opt-out period and simply select ,which patients they deemed wealthy 
enough to privately bill. 'I '.' , " 

Stark charged th~t 'IiKyl II' would elimin~te the almost-universal acceptance 
of Medicare and dramatically increase out~of-~ocket costs for seniors." The AARP, 
in a statement released last Friday, said that Kyl II would "add to the already critical 

I ' 

problems of fraud and;abuse." ,.' , , i··· ',. . , 
, I, 

Before Medicare, over 30 percent of seniors were poor. Many didn't have 
health insurance, and doctors couldn't count ~m being paid by seniors. With the 
advent of all seniors having insurance, doctors suddenly had a huge volume of· 
newly-paying custom~rs - with one caveat: tHere would be limits on what the 
doctors could charge the Medicare program~ ! 

"If the doctors don't wantthe'volume of1seniors they get with Medicare, they 
don't have to participate in the program," saidlStark. "But you can't have it both 
ways." ! 

### 

, ' 
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B1<inging lifetimes of experience and {cadership to serve allgene1'ations. 
I ' 
I 

~edicare Physician Private Contracting 
, S.1194/H.R. 2497 

I 

I 

! 

Some physicians ~re urging Congress to repeal important program integrity and 
consumer protect~on provisions that are part o~ the Medicare private contracting section 
of the Balanced Budget Act of 1997. AARP llelieves that such attempts would leave 
Medicare vulnerable to greater fraud and abuse and beneficiaries at risk of higher 
health care costs. 

Background I 

I 
Section 4507 of the Balanced Budget Act of 1197 (BBA) allows physicians to contract 
privately with Medicare beneficiaries for services that would otherwise be covered by 
the program. Un~er a private contract arrangdment, a beneficiary agrees to pay 100% 
of whatever arhoupt the physician charges for Jervices covered by the contract. 
Medicare does not pay any portion of the cost bf these services. Prior to the BBA, 

I 

covered services provided to a Medicare beneficiary enrolled in Part B were bound by 
Medicare's payment rules and private contracting was not allowed. (There are no 
restrictions on priyate contracting for services the program does not cover.) While 
there was some a~ecdotal evidence of "private !arrangement~" for covered services, 
these were not consistent with the Medicare sta,tute. 

I 
I 

The BBA provision, which originated in a floot amendment offered by Senator Jon Kyl 
(R-AZ) on June 25, was intended, according t~ Senator Kyl, to allow "for those 9 
percent of the physicians who do not treat Med'icare patients to continue to treat their 
patients as they always have. " ' 

To protect Medicare from fraud and to ensure that private contract arrangements are 
limited to the narrow subset of physicians who otherwise would not be available to 
Medicare beneficiaries, the BBA provision is limited to physicians who agree, in an 
affidavit, to forgo all reimbursement from Med1icare for at least 2 years. To ensure that 
beneficiaries know the consequences of their d6cision to contract privately with one of 
these physicians, the new law also requires the 'doctor to disclose to the beneficiary that 
no Medicare payment will be made for privately contracted services, no balance billing 

I , 

limits will apply, no Medigap coverage will be ,available, and the services to be 
performed would be paid for by Medicare if prbvided by another physician. In other 
words, if a physician and a beneficiary want to Ihave a private agreement, they can, but 
the beneficiary knows up front, at least in general terms, to what they are agreeing. 

I 

I 
I 
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S. 	1194/H.R. 2497 - Proposals to Amend thelBBA Private Contracting Provision 
I 

On September 18,: less than 2 months after the BBA was signed into law, Senator Kyl, 
with the strong backing of the American Medi~al Association (AMA),proposed , 
repealing some ofthe program integrity and consumer protections included in the . 
private contractin~ provision and expanding thJ scope of private contracting far beyond 
the original Kyl p~oposaL I 

If Section 4507 of the Balanced Budget Act of [997 is amended by S. 1194/H.R. 2497 ' 
the resulting law would: 

• 	 Allow all physicians to charge more than the levels set by the Congress or 
negotiated with Medicare +Choice plans by! contracting privately with beneficiaries. 
S. 1194 and H.R. 2497 would permit phys~cians in the traditional Medicare 
program as well as those in HMOs and the new Medicare + Choice plans to contract 
privately with ,their patients. The contract t- which would have to be signed by the 
beneficiary and the provider prior to services being provided - would indicate that 

. I 
no claims would be submitted to Medicare for payment for the services identified in 

I 

the contract. The beneficiary would have tp agree to be responsible for 100 % of 
the physician's charges for all privately contracted services. 

, 	 I 

• 	 Expand the private contracting provision in, the BBA to. allow physicians to charge 
higher fees by contracting privately on a service-by-service, or "a la carte," basis. 
This means that a physician could bill a beneficiary for 1 00 % of his charge for 
some of the services the beneficiary receivJd and bill Medicare for other services. 

I 
• 	 Allow physicians to negotiate higher charges privately with low-income "dually 

eligible" and Qualified Medicare Beneficiary (QMB) recipients. 
! 	 I 

'1 
• 	 Repeal the requirement in the BBA for phy'sicians who privately contract for higher 

fees to file an ~ffidavit with the Health Car¢ Financing Administration (RCF A) and 
forgo reimbursement from Medicare for all Medicare patients for 2 years. 

• 	 Allow Medica~e to collect only "the minimlm information" necessary from 
physicians to assure that the program doeslh pay for services that have already 
been paid for by the beneficiary (See page 2)' 

I . 	 , 

• 	 Maintain the provision that physicians who; have been excluded from the Medicare 
program for fraud andlor poor quality of care disclose this fact to beneficiaries in 
the contract. II 

I 
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• 	 Maintain the BBA requirement that the contract a beneficiary signs clearly indicate 
that: chiims wi.!l not be submitted to Medicire by either the physician or the 
beneficiary; the beneficiary is responsible f6r the full cost of the privately 

I 

contracted se~ices; balance billing limits do not apply to contracted services; 
Medigap coverage will not be available for :contracted services; and the services to 
be performed could be paid for by Medicary if provided by another physician. 

i 
- I 

The Kyl Bill Wo~ld Hurt Beneficiaries and Medicare 
! 

• 	 The Kyl Bill ~eaves Beneficiaries and the,Medicare Program More Vulnerable 
to Fraud and Abuse i 

I 

:::;. 	 HCF A 1- which already confronts significant fraud and abuse in Medicare ­
could find it more difficult to prevent or detect fraud or abuse because the 
bill eliminates provisions from the urtderlying BBA that would have made 
more careful tracking possible. S. 1:194 and H.R. 2497 provide that only 
"the minimum information necessar):' to avoid any payment under part A or 
B for services covered under the coritract" would be given to HCF A or 
MedicaI;'e +Choice plans for use in dbtermining which claims should be paid 
by Medicare. This choice of language may. intentionally or not, tie the 
hands of program administrators seeking to protect the fiscal integrity of the 
program. For instance, will this inf6rmation specifically include the names 

I 

of the doctor and the patient, as weIll as the specific services affected by the 
contract:] Consider this example: a physician who contracts privately with a 
beneficihry for payment of two of fi~e services might fraudulently file a 
claim w~th Medicare for all five services - even though only three services 
should be paid by the program. In this case, unless HCFA has complete 
information on each private contract I including the doctor. patient, and 
specific services involved - and can align it with claim filings, both 
Medicare and the beneficiary could epd up paying for the same services. 

! 
! 

:::;. 	 Allowing physicians to privately contract with low-income dually eligible 
and QMB beneficiaries also creates the possibility of Medicaid fraud if 
physicians bill both the beneficiary and state Medicaid programs - which are 
also struggling with the problem of ffaud and abuse. 

, I 

I I 


:::;. 	 Beneficiary costs could increase sig~ficantly because physicians would be 
free to "unbundle" services that are normally paid for as a package of ­
services.: In these cases, beneficiarie~ - particularly when they are very ill -­
would pay significantly more out-of-pocket because they would pay for each 
individual service rather than for a g~oup of services. 

3 




I 
I 	 I . 

• 	 Allowing Private Contracting Arrangements in Medicare +Choice Plans Poses 
Unique Problems: I 

I 	 : 

=> 	 Under iBBA, the Medicare program: will make per capita payments to the 
new Medicare + Choice plans. In return, these plans will provide 
benefiCiaries with health care servides, including physician services. Since 
the Ky~ bill allows physicians to pri~ately contract for services they provide 
to beneficiaries in Medicare+Choide plans, physicians could be paid twice 
for the same services. For instancel physicians in the new Provider 

I 

SponsQred Organizations (PSO) could be paid once by Medicare through its 
per capita payment and again by th~ beneficiary for the same service through 
the private contract arrangement. S:ince the per capita payment is made in 
advance to the plans by Medicare, this double payment would be very 
difficult, if not impossible, for Medicare to recoup. . 	 ! 

I 
::::> 	 The capitated payments Medicare makes to HMOs and the new 

Medicare + Choice plans include funds to cover physicians' services. Yet if 
physicians are allowed to privately qontract with beneficiaries in these plans, 
the plans would be able to keep the funds for services not provided by the 
plans, but which beneficiaries paid for under private contracts. 

I I , 	 , 

::::> 	 Benefi~iaries are likely to join Medi¢are+Choice plans because they believe· 
these plans may cost them less out-qf-pocket than traditional fee-for-service 
coupled with supplemental insuranc~ (Medigap). S. 1194 and H.R. 2497 
would undermine efforts to encourage more beneficiaries to enroll in the 
new Medicare + Choice plans becau~e beneficiaries could end up paying 

I I 
more, not less, for their care. 	 I 


I 

=> 	 Physicians who contract with employer-provided plans to provide care for 

younger workers typically abide by ~e plan's reimbursement rates and the 
limits on enrollee out-of-pocket costs. However, under the new Kyl 
proposal, doctors who contract with IMedicare HMOs and the new 
Medicare+Choice plans would not have to adhere to the plan's 
reimbu~sement or to beneficiary outJof-pocket limits as they have to in 
comparable private sector arrangem~nts. They would be able to privately 
contract with beneficiaries enrolled ip these plans. This practice essentially 
would qeny Medicare beneficiaries a! protection enjoyed by millions of 
worker~ and their families. ! 

4 



i 
• 	 Physicians Won't Have to Disclose the Cost of Services Being Privately 

I 

Contracted:ts with the underlying BBA, I the new Kyl bill does not require . 
physicians who contract privately to disclose their fees to beneficiaries before the 

I 	 I 

services are provided. There would be no fee schedule, no limits on what 
physicians maJi charge under a private conulact and no protection from out-of­
pocket costs under Medigap policies. Therbfore, beneficiaries would not know 
what their out-bf-pocket liability for privatej contract charges would be and would 
have difficulty!budgeting for the costs of thbir care. While this may be manageable 
for some wealthy individuals, it may not be manageable for the average beneficiary. 

• 	 The Kyl Bill I.leaves Low-Income Beneficiaries Vulnerable: The Kyl bill would 
allow physiciat?s to contract privately with i?eneficiaries who are dually eligible for 
Medicare and ¥edicaid as well as those 10"l'-income beneficiaries who are eligible 
for the Qualified Medicare Beneficiary (QMB) program. By definition, these are 
beneficiaries w:ith very modest incomes -- bblow 100% of poverty. It is unclear 
whether or to *hat extent this would leave ~tate Medicaid programs vulnerable to 
higher costs. : 

II . 	 ; 

AARP believes that the new Kyl bill would wbaken critical protections in BBA for 
beneficiaries and the fiscal integrity of the M~dicare program. For many 
beneficiaries, the f'choice" available under the Kyl bill could mean an immediate 
and dramatic inct,ease in out-of-pocket costs for physicians' services. Equally as 
important, for th¢ Medicare program, the K*l bill would add to the already critical 
problems of fraud, and abuse. 

AARP Federal Affairs ! 
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Following are the text of the original Ky) AmendmeDt adopted iD SeDate 
, Jlllne 25; 

I 
i 

,the text of the ameDdmeDt as eDacted in the BBA; 
I 
I 

I 


and the text, of DR 2497 
1 

1 

J 

AMENDMEl'o"T NO, 4!18 
I 

(Purpose: To allow medicare beneficiaries to 
enter into private corltracts for services) 
On page 685, after line 25. add the follow­

ing: ' 
SEC.• FACn.rtATlNG THE USE OF PRl'VATE CON· 

T'RACTS tINDER THE MEDICARE 
PROGRAM. : 

(a) IN GEI>ERAL.-Title XVlll of the Social 
Security Act (42 U.S.C, 1395 et seq.! is 
amended by inserting iafter section 1804 of 
such Act (42 U .S.C. 1395b-2) the following: 

"CLARIFICATIO:< OF PRI\'ATE CO:-'"TRACTS FOR 
HEALTH SER\'ICES 

"SEC. 1805, (a) 1)< GE:-:ERAL.-Nothing in 
this title shall prohlb'it a phYSician or an­
other health care professional who does not 
provide Iterns or services under the program 
under this title from entering Into a private 
contract with a medicare beneficiary for 
health services for which no claim for pay­
ment Is to be submitted under this title. 

"(b) LIMITATION 01> iAC11:AL CHARGE NOT 
ApPLICABLE,-Section 1848(g) shall not apply 
with respect to a health ser....lce provided to 
a medicare benefiCiarY under a contract de­
scribed in subsection (a). 

"ec) DEFI!':mON OF MEDICARE BENE­
FICIARY.-In this section. the term 'medicare 
beneficiary' means an jindividual who Is enti­
tled to beneflts under part A or enrolled 
under part B. I 

"(d) REPORT.-Not later than October 1. 
2001, the Administrator of the Health Care 
Financing Administration shall submit a re­
port to Congress on the effect on the pro· 
gram under this title of private contracts en­
tered Into under this section, Such report 
shall include-- ! 

"(1) analyses relfarding­
"c A) the fiscal impact of such contracts on 

total Federal expenditures under this title 
and on out-of-poCket; expenditures bY medi­
care beneflclarles fO~ health services under 
this title: and I 

"cB) the Quality of the health services pro­
vide<! under such contracts: and 

"(2) reeommendatlons ILS to whether medi­
care beneflciaries should continue to be able 

I 

to enter private cont~acts under this section 
anti If so, what legislative changes, if any 
should be made to Improve such contracts,... 

(b) E.'FECTIVE D~TE,-The amendment 
made by subsection (a) shall apply with re­
spect to contracts e~teretl Into on and after 
October 1. 1997. _I_ 

'.;", .'." 

I 

,I 
I 



II 

SEC. 4Ii01. USE OF PRlVATB CONTRACTS BYMBDICARE BENE· 
FIClARlBS. 

(a) ITEMS OR SERVICES PROVIDED THROUGH PRIVATE CON· 
TRACTS.­

'j 

i' 

.. ~ 

e: 

.~. 


. (J) IN GENERAL-Section 1802 (42 U.S.c. 13900) is amend· 
ed by adding at the end the following new subsection: 
"(b) USE OF PRIVATE CONTRACTS. BY MEDICARE BENE­

FICIARIES.­
"(1) IN GENERAL-Subject to the provisions of this sub· 

section, nothing in this title shall prohibit a physician or practi­

tioner .'from entering into a private contract with a medicare 
beneficiary for any item or service­

"(AJ for which no claim for payment is to be submittel 
under this title, and 

"(B) for which the physician or practitioner receives­
"(i) no reimbursement under this title directly or 

on a ca.pitated basis, and . 
"(i&) receives no amount for such item or service 

from an organization which receives reimbursement for 
such item or service under this title directly or on a 
ca.pita.ted basis. 

"(2) BENEFICIARY PROTECTIONS.­
"(AJ IN GENERAL.-Parogra.ph (1) shall not apply to 

any contract un/.ess- . 
"(i) the contract is in writing and is signed by the 

medicare beneficiary before any item or service is pro­
vided pursuant to the contract; 

"(ii) the contract contains the items described in 
subJK1.rCl!f1'Gph (B); and 

"(iii) the contract is not entered into at a time 
when the medicare beneficiary is facing an emergency
or urgent health care situation. . . 
"(B) ITEMS REQUIRED TO BE INCLUDED IN CONTRACT.­

Any contract to provide items and services to which para­
graph (1) applies shall clearly indicate to the medicare ben­
eficiary that by signing such contract the beneficia.ry­

"(i) agrees not to submit a claim (or to request tha' 
the physician or practitioner submit a claim) undt 
this title for such items or services even if such item 
or services are otherwise covered by this title; 
. "(ii) agrees to be responsible, whether through in­
surance or otherwise, for payment of such items or 
services and understands that no reimbursement will 
be provided under this title for such items or services; 

«(iii) acknowledges that no limits under this title 
(including the limits under section 1848(g)) apply to 
amounts that may be charged for such items or serv­
ices; 

"(ivY acknowledges that Medigap plans under sec­
tion 1882 do not, and other supplemental insurance 
plans may elect not to, make payments for such items 
and services because payment is not made under this 
title; and 

«(v) acknoWledges that the medicare beneficiary 
has the right to have such items or services provided 
by other physicians or practitioners for whom payment 
would be made under this title. 

Such contract shall also clearly indicate whether the physi­

cian or practitioner is ezcluded from participation under 

the Medicare Program under section 1128. 

"(3) PHYSICIAN OR PRACTITIONER REQUIREMENTS.­

"(AJ IN GENERAL-Paragraph (1) shall not apply It> 
any contract entered into by a physician or practitioner U1 
less an affidavit described in subparagraph (B) is in eifel 

. ''-."",,, 

- '!I'" .•.. ,', 
,", .,' r.­ '" ',..-.;,.... . ... 'j.,. 
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during tM period any item or sert/ice is to be prolJitkd pur­
suant to the contract. 

',(B)I AFFlDAVlT.-::An affidavit is described in this sub­
paragraph if-

IOIW the a{fidalJit idmti(ies ~ ph~sicio.n or practi­
i tioner and is in writing and is signert by the physician 

,I . . 
or p'ractiti.oner; 

I"(ii) the a/fidIJlJit prolJides that the physician 'or . , 
. i 	 pro.ctitioner will not submit,d:J claim under this title 

for any item or Bel'lJice prou' to any Medicare bene­
I . 	 ficiti.ry (and will not receive any' reimbursement or 

amOunt describetl in pa1TJ(ft'rI.ph (1)(8) for any such 
item or Bert/ice) during the~-ar JJeriod beginning on 
the date the affidavit is s· . and 

, ,"(iii) a copy of the a it is filed with the Sec­
retary no later tJu:m 10 'l)'sDfter the first contract to 
whiCh such affidalJit applies is entered into. 
"(C) I ENFORCEMENl'.-lf a physician or practitioner

signing an affidalJit under subparagraph (8) knowingly 
and willfully submits a claim under this title for any ~m 
or sert/ice prolJided during tM 2-year period described in 
subparagraph (8)(ii) (or receilJes any reimbursement or 
amount described in paragraph (1)(8) for any such item or 
seruice) with respect to such af/idalJit- . 

, "I(i) this subsection s1ial1 not apply with respect to 
any items and Bert/ices prolJided by the physician or 
practitioner pursuant to any contract on and after the 
datel of such submission and before tM end of such pe­
riod; and 

i(ii) no payment shall be made under this title for 
'. any item or sert/ice furnished by tM physician or prac· 

titioner during the period described in clause (i) (and 
no reimbursement or payment ofany amount described 
in pCragraph (1)(8) shall be made for any such item 
or Bert/ice). . 

"(4) LIMiTATION ON ACTUAL CHARGE AND CLAIM SUBMISSION 
REQUIREMENT NOT APPUCABLE.-Section 1848(g) shall not 

. \ apply with respect to any item or sert/ice prolJided to a MedicCre 
beneficiary u1&der a contract described in paragraph (1)., 

"(5) DEFlNITIONS.-in this subsection: I , .(A) 'MEDICARE BENEFlCIARY.-The term 'medicare ben­
I. 	 eficiary' 'means an indilJidual who is entitled to benefits 

under pdrt A or enrolled under part B.I 
I "(8) PHYSICIAN.-TM term 'physician' has tM meaning 
I giuen such term by section 1861(r)(1). , "(C)PRAC77T10NER.-The term 'practitioner' has the 

meaninglgiuen such term by section 1842(b)(18)(C)." 
(2) CONFORMING AMENDMENTS.:.... 

(A) Section 1802 (42, U.S.C. 13900) is amended by 
striking I"Any" and inserting "(a) BASIC FREEDOM OF 
CHOICE.,..Any". 	 . 

(B) Section 1862(a) (42 U.S.C. 1395y(a)), as amended 
by sections 4319(b) and 4432, is amended by striking "or" 
at tM end of paragraph (17), by striking tM period at the 

end of pJ.ragraph (18) and i1U1erting "; or", and by adding
aftu pariJgraph (18) the following new paragraph: 
"(19) which are for items or Bert/ices which are fumishef 

pursuant to aprilJate contract described in section 1802(b)." 
(b) REPORT.-+Not later than October 1, 2001, tM Secretary of 

Health and Human Sert/ices shall submit a report to Congress on 
the effect on tM p1:o6ram under this title ofprilJate contracts entered 
into under the amendment made. by subsection (a). Such report 
shall include- I 

(1) analySes regarding­
(A) t~ fiscal impact of such contracts on total Federal 

ezpenditures under title XVIII of the Social Security Act 
and on out-of-pocket ezpenditures by Medicare beneficiaries 
for Malth seruices under such title; and. 

(8) the quality of the Malth Bert/ices prolJided under 
such cont'racts; and ' 
(2) recommendatio1UI as to wMtMr Medicare beneficiaries 

should continUe to be able to enter prilJate contracts under sec- , 
tion 1802(b) of such Act (as added by subsection (a)) and if so, 
what legislatilJe changes, if any should be made to improlJe 
such contracts. " 
(c) EFFECTIVE DATE.-The amendment made by subsection (a) 

shall apply with respect to contracts entered into on and after Janu-I ary 1,1998. 	 . 

I 

I 
I 
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, 2497 IH 
I 105th CONGRESS 

1st Session 
To amend title XVIII of the Social Security Act to clarify the 
right of Medicare beneficiaries to enter into private contracts 

, with physicians and other health care professionals for the 
i', provision of health services for which no payment is sought under 

the Medicare program. ' 
IN THE HOUSE OF REPRESENTATIVES 

September 18, 1997 
Mr. 	 ARCHER (for himself, Mr. THOMAS, Mr. GINGRICH, Mr. ARMEY, Mr. 

DELAY, Mr. BOEHNER, Mr. LIVINGSTON, Mr. HYDE, Mr. STUMP, Mr. 
COMBEST, Mr. TALENT, Mr. CRANE, Mr. NORWOOD, Mr. GANSKE, Mr. 

,LINDER, Mr. PAUL, Mr. COOKSEY, Mr. COBURN, Mr. SHAW, Mr. 
MCCRERY, Mr. RAMSTAD, Mrs. JOHNSON of Connecticut, Mr. COLLINS, 
Mr. CAMP, Mr. SAM,JOHNSON of Texas, ,Mr. ENSIGN, Mr. HAYWORTH, 
Mr. ,WELLER, Mr. ISTOOK, Mr. ROHRABACHER, Mr. ,DAN SCHAEFER of 

i 	 Colorado, Mr. BARTON of Texas, Mr. BONILLA, Mr. BOB SCHAFFER of 
.1 	 Colorado, Mr. DOOLITTLE, Mr. MILLER of Florida, Mr. SMITH of 

Michigan, Mr. HASTINGS of Washington, Mr. MANZULLO, Mrs. CUBIN, 
Mr. HOEKSTRA, Mr. UPTON, Mr. HOSTETTLER, Mr. KNOLLENBERG, Mr. 
STEARNS, Mr. DICKEY, Mr. THORNBERRY, Mr. SESSIONS, Mr. CANNON, 
Ms. GRANGER, Mr. BRADY, Mr. HILL, and Mr. SALMON) introduced 
the following bill; which was referred to the Committee on Ways 
and Means, and in addition to the Committee on Commerce, for a 
period to be subsequently determined by the Speaker, in each 
case for consideration of such provisions as fall within the 
jurisdiction of the committee concerned 

A BILL 
To amend title XVIII of the Social Security Act to clarify the 
right of Medicare beneficiaries to enter into contracts 
with physicians and other health care professionals for the 
provision of health services for which no payment is sought under 
the Medicare program . 

. ,[Italic->] Be it enacted by the Senate and House of 
Representatives of the United States of America in Congress 
assembled, [<-Italic] 
SECTION 1. SHORT TITLE. 

This Act may be cited as the 'Medicare Beneficiary Freedom To 
Contract Act of 1997'. 
SEC. 2. USE OF PRIVATE CONTRACTS BY MEDICARE BENEFICIARIES FOR 

PROFESSIONAL SERVICES. 
(al IN GENERAL- Section 1802 of the Social Se~urity Act (42 

U.S.C. 1395a)is amended by striking subsection (b), as added by 
section 4507(a) of the ,Balanced Budget Act of 1997 (Public Law 
105-33), and inserting the following: 
- '(b) CLARIFICATION OF USE OF PRIVATE CONTRACTS BY MEDICARE 

BENEFICIARIES FOR PROFESSIONAL SERVICES­
'(1) IN GENERAL~ Nothing in this title shall prohibit a 

medicare beneficiary from entering into a private contract with 
a physician or health care practitioner for the provision of 
medicare covered professional services (as defined in paragraph 
·(5) (C)) if- ­

. (A) the services are covered under a private contract 
that i~ between the 'beneficiary and the physician or 
practitioner and meets the requirements of paragraph (2); 

'(B) under the private contract no claim for payment for 
, servi,ces covered under the contract is to 'be submitted (and 
'no payment ,made) under part A or B, under a contract under 

, 'section 1876, or under a Medicare+Choice plan (other than 
-an MSA plan); and ­

, (C) (i) the Secretary has been provided with the minimum 
information necessary to avoid any payment under part A or 
B for services covered under the contract, or 

, (ii) the case of an individual enrolled under a 
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! 
'(ii) in the case of ~n individual enrolled under a 

contract under section i876 or a Medicare+Choice plan 
(other than an MSA plan) under part C, the eligiole 
organization under the contract or the Medicare+Choice 
organization offering the plan has been provided the 
minimum information necessary to avoid any payment under 
such contract or plan fbr services covered under the 
contract.. ! 

j '(2) REQUIREMENTS FOR PRIVATE CONTRACTS- The requirements in 
this paragraph for a privat~ contract between a medicare 
beneficiary and a Physicianjor health care practitioner are as 
follows: : ' 

'(A) GENERAL FORM OF eONTRACT- The contract is in writing 
and is signed by the medicare beneficiary. 

'(B) NO CLAIMS TO BE ,SUBMITTED FOR COVERED SERVICES- The 
contract provides that rio party to the contract (and no 
entity on behalf of anyiparty to the contract) shall 
submit any claim for (Of request) payment for services 
covered under the contract under part A or B, under a 
contract under section 1876, or under a Medicare+Choice 
plan (other than an MSAlplan). 

'(C) SCOPE OF SERVICES- The contract identifies the 
medicare covered profes~ional'services and the period (if 
any) ·to be covered undet the contract, but does not cover 
any services furnished-t 

'(i) before the contract is entered into; or 
'(ii) for the tre~tment of an emergency medical 

condition (as defin~d in section 1867(e) (1) (A», unless 
the contract was entered into before the onset of the 
emergency medical cbndition. ' 

'(D) CLEAR DISCLOSUREloF TERMS- The ·contract clearly 
indicates that by signing the contract the medicare 
beneficiary-­

'(i) agrees not t9 submit a claim (or to request that 
anyone submit a claim) under part A or B (or under 
section 1876ror under a Medicare+Choice plan, other 
than an MSA plan) fbr, services covered under the 
contract; I 

. (ii) agrees to b~ responsible, whether through 
I insurance or otherwise, for payment for such services 
" and understands that no reimbursement will be providedI 

under such part, coptract, or plan for such services; 
'(iii) acknowledg~s that no limits· under this title 

(including limits upder paragraph (1) and (3) of 
section 1848(g» wi~l apply to amounts that may be 
charged for such services; 

. (iv) acknowledgek that medicare supplemental 
policies under sectlon 1882 do not, and other 
supplemental health! plans and policies may elect not 
to, make payments for such services because payment is 
not made under this title; and 

'(v) acknowledges I that the beneficiary has the right 
to have such services provided by (or under the 
supervision of) other physicians or health care 
practitioners for whom payment would be made under such 
part, contract, or ~lan.' 

Such contract shall also clearly indicate whether the 
physician or practitionkr involved is excluded from 
participation under thik title. 

'(3) MODIFICATIONS- The p~rties to a private contract may 
m~tually agree at any time ~o modify or terminate the contract 
or a prospective basis, consistent with the provisions of 
paragraphs (1) and (2). 

~ '(4) NO REQUIREMENTS FOR SERVICES FURNISHED TO MSA PLAN 
ENROLLEES- The requirementsl of paragraphs (1) and (2) do not 
apply to any contract or ar:rangement for the provision of 

I 
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.apply to any contract or arrangement for the prov~s~on of 
services to a medicare beneficiary enrolled in an MSA plan 
under part C . 

. (5) DEFINITIONS- In this subsection: 
'(A) . HEALTH CARE PRACTITIONER- The term 'health care 

practitioner' means a practitioner described in section 
1842 (b) (18) (Cl . . 

· (B) MEDICARE BENEFICIARY- The term 'medicare 
beneficiary' means an individual who is enrolled under part 
B. 

· (C) MEDICARE COVERED PROFESSIONAL SERVICES- The term 
'medicare covered professional services' means-­

'(il physicians' services (as defined in section 
1861(q), and including services described in section 
1861 (s) (2) (Al), and 

. (ii) professional services of health care 
practitioners, including services described in section 
1842 (b) (18) (D) ~ 

for which payment may be made under part A or B, under a 
contract under section 1876, or under a Medicare+Choice 
plan but for the provisions of a 'private contract that 
meets the requirements of paragraph (2). 

'(D) MEDICARE+CHOICE PLAN; MSA PLAN- The terms 
'Medicare+Choice plan' and 'MSA plan' have the meanings 
given such terms in section 1859. 

· (E) PHYSICIAN- The term 'physician' has the meaning 
given such term in section 1861(r).'. 

(b) CONFORMING AMENDMENTS CLARIFYING EXEMPTION FROM LIMITING 
CHARGE AND FROM REQUIREMENT FOR SUBMISSION OF CLAIMS- Section 
1848(g) of the Social Security Act (42 U.S.C. 1395w-4(g» is 
amended-­

(1) in paragraph (1) (A), by striking 'In' and inserting 
'Subject to paragraph (8), in'i 

(2) in paragraph (3) (A), by striking 'Payment' and inserting 
'Subj e.ct to paragraph (8), payment' i 

(3) in paragraph (4) (A), by striking 'For' and inserting 
'Subject to paragraph (8), for'i and 

(4) by adding at the end the following new paragraph: 
. (8) EXEMPTION FROM REQUIREMENTS FOR SERVICES FURNISHED UNDER 

PRIVATE CONTRACTS­
· (A) IN GENERAL- Pursuant to section 1802(b) (1), 

paragraphs (1), (3), and (4) do not apply with respect to 
physicians' services (and services described in section 
1861(s) (2) (A» furnished to an individual by (or under the 
supervision of) a physician if the conditions described in 
section 1802(b) (1) are met with respect to the services. 

'(B) NO RESTRICTIONS FOR ENROLLEES IN MSA PLANS- Such 
paragraphs do not apply with respect to services furnished 
to individuals enrolled with MSA plans under part C, 
without regard to whether the conditions described in 
subparagraphs (A) through (C) of section 1802{b) (1) are met. 

'(C) APPLICATION TO ENROLLEES IN OTHER PLANS- Subject to 
subparagraph (B) and section 1852(k) (2), the provisions of 
subparagraph (A) shall apply in the case of an individual 
enrolled under a contract under section 1876 or under a 
Medicare+Choice plan (other than an MSA plan) under part C, 
in the same manner as they apply to individuals not 
enrolled under such a contract or plan.'. 

(c) CONFORMING AMENDMENTS­
(1) Section 1842(b) (18) of the Social Security Act (42 U.S.C. 

1395u(b) (18» is amended by adding at the end the following: 
'(E) The provisions of section 1848(g) (8) shall apply with 

respect to exemption from limitations on charges and from billing 
requirements for services of health care practitioners described in 
this paragraph in the same manner as such provisions apply to 
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exem~tion from the reqUirementJ referred to in section 
1848(g) (8) (A) for physicians' ~ervices.'. 

, (2) Section 1866(a) (1) (0) of such Act (42 U.S.C. 
r395cc(a) (1) (0)), as amended by section 4002(e) of the Balanced 
Budget Act of 1997, is amedded by inserting' (other than under' 
a,n MSA plan)' after 'Medicare+Choice organization under part C'. 

I (3) Section 4507 (b) of the Balanced Budget Act of 1997 ' 
(Public Law i05-33; ill St~t. 441) is amended-­
" (A) in the matter before paragraph (1), by striking 'on 

the program under this Ititle of private contracts entered 
into under the amendment made by subsection (a)' and 
inserting 'on title XVI:II of the Social Security Act of 
private contracts permi!tted under section 1802 (b) of such 
Act'; and i 

(B) in paragraph (2),1 by striking 'section 1802(b) of 
such Act (as added by slubsection (a))' and inserting . such 
section'. ' 

(d) EFFECTIVE DATE- The amendments made by this section shall be 
effective as if included in the: enactment of section 4507 of the 
Balan;ced Budget Act of 1997. 

I 
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Extension of Remark.of Con~ressman petelStark 
, I 

~;~::~~s;3:~:;~rentatives I ....... 
, " . 

, In 1995, Medicare Paid 393 Doctors More than $1 Million for Services; 3,152 
:' I 

Doctors Received be:tween $500,000 and $1,000,000. Now a Greedy Few Want 
More 'I' ' 

, 

Mr. Speaker: 
t , 

,'. ' ' i ':, . 'I ,'., '. '. 
The Medicare agenc~ tells me that in 1995, Medicare paid 393 doctors more than 

!. . I 

$1 million for services; 3,152 doctors received between $500,000 and $1,000,000. , , 

Now a Greedy Few 'jant more. I .. 
1 ,'. , , 

Despite the ability ofldoctors to make a fortune from Medicare-by providing 

. lots of serVices to beneficiaries, a few doctors lare pushing an amendment by 

Senator Kyl to let d09tors privately contract Jith Medicare benefits. 


I, '. ! .' , ' 

. i " . -' I ," '". 
Strip away the rhetoric, and a private contract ,is a contract between a doctor who 
holds his life in your:hands in which he dema~ds that you give up your Medicare . 
benefits and that youipromise not to file a claim with Medicare. Instead, yOU agree, 
to let him charge yoU; anything he wants--bec~use you are desperate for your 
health. We like to thipk of contracts between equals, negotiated fairly. There is no 
equality, there is no ~aimess in these contractS. 

, ! , I" , I' . . 
Want an example of ~private contract? Look: at today's Washington Post, page 
B-3, where a doctor in Manassas, Virginia is being investigated for charging a 
Medicare-eligible paiient $12,000 for the inje6tion of a massive dose of aloe vera 

, I , 

into the stomach in order to combat lung cancer. The investigation is due to the ' 
'. fact the man died in the doctor's office after t~e injection. Medicare does not cover ' 

,I ,I ' 

quackery. It does no~ pay $12,000 foran injeqtion. Butthis man and this doctor 

, had a private contract. There will be a lot more of this murderous nonsense if the 


Kyl amendment succeeds., ' ,I ., ,',.' . , 

I . 

I 
j 
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Extension of " Remarks of Congressman Pete Stark ' : 

In the Hous~ of Representatives .'~" ,'" ".' ,,' ' " 


"September ~2, 1997 

: People hav~trouble seeing doctors because they don't have enough money-
not because: Medicare pays doctors too little ' 

'Mr. Speaker;" 
, !I ,',

',' ,:: '..' ,Ii .,'" "" , 
The just-enacted Balanced Budget Act inCludes a provision that allows doctors not' 
to participate in Medicare for two years afa time, but instead to private contract 

, with patient~ so that they can charge these patients much more than the Medicare 
fee schedule: , 

, There is no~ a move underway to strike the two year requirement and let doctors 

do wallet biqpsies--decide on a patient~by-patient basis whether they are going to 


, ask patients ;to give up their Medicare rights and insurance and pay the extra in an 

individual p~vate contract." ' 

. 'J, 

I can think Qf nothing that will encourage patients to move into HMOs fa~ter, so 
1 . . ' • ' 

that they ar~ protected against the fear of this type of doctor extortion. The 
Am'erican Medical Association supports the proposal, but it is an idea that must 
have been d~viously planted in their Association by a mole from the HMO lobby­

. -the American Association ofHealth Plans! 
. ,'" 

The proPQsa,1 
, 

is pure greed wrapped in the flag of freedom. 
, 

'. ',' . i~i ' , , .' . 
!f 

Before the Congress is drowned in'the rhetoric of this issue, we should note the ' 
, I 

facts. To th~; extent that Medicare beneficiaries have trouble seeing doctors, it is" 
, almost totalJy due to the fact that the cost is too much for the beneficiaries---not 

that Medicate doesn't pay the 'doctor enough to allow the doctor to see patients. 
Ii ' " .' 

The latest data from the independ~nt'Congressional advisory panel--the Physician 
Payment Assessment'Commission--:-shows that only 4% of all Medicare 
beneficiarie~ reported having trouble getting health care in the last year. About 

, 11% had a medical problem, but failed to see a physician, while 12% did not have 
, a physician;is office as a usual source of care. Roughly 10% of Medicare " 
',beneficiarie~H' delayed care due to cost. Considering all four access measures, about ' . .. " T '.. • - ~ 

. 

',., 

,. ,:. 



'. .. .~ ~ 

~ 

26% ofMedicare be"eficiaries cited experienLng at least one ofthese problems. 
· ..... i . '. . "'1 . . .'... . 	 . 

PhysPRC reports that from their'~urv~ys ofthpsewh~ failed to see a physician for 
.their serious medical problem, 43 cited cost as the reason. About 8 percent of 
those who failed to see a physician could not get an appointment or find an . 
available physician. For another 8 percent, traPsportation was the problem, 13% 
felt there was nothing a doctor could do, and 11% were afraid of finding out what 
.! 	 I· . 

was wrong.! 	 . !. 
, .. , 

. In another words, Congress is preparing to let doctors charge patients infinitely 
higher fees because less than 1 % of all Medic~e beneficiaries had trouble finding 
a doctor (perhaps th~y lived in a rural area, etF.). Yet over 5% ofMedicare's 
nearly 40 million beneficiaries 'could not get to a doctor because they didn't have. 
enough money--and Congress is silent. 

Mr. Speaker, a humane Congress, a compassibnate Congress, a logical, rational 
· Congress would put ,5 times as much effort in~o addressing the problem of doctors 
costing too much as it would in addressing what may be a 1 % problem of a few , . I 	 . . 
doctors wanting to get paid more. ' . . . I .,...... .. "'. 

, . 	 ! • 

Where are our priorities, Mr. Speaker? A vo~e to let doctors, the richest 1% 
income group in our, nation, charge "the sky'~ the limit," while ignoring the need~ 

· nearly 2 million seniors who find doctors alr~ady too expensive is a shameful 
vote.' ,I i 

, 
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WANT AN EXAMPLE OF PRIVATE CONTRACTING? 
, 

Dear Colleague: 

Senator Kyl wants to make it easier for doctors to force seniors to give up their 
Medicare rights and be charged the sky's the limit. 

No matter that doctor~ already make a lot of money from Medicare. In 1995, 
Medicare paid 393 doctors more than $1,000,000. Another 3,152 received 
between $500,000 and $1 million. The busiest 10% of doctors average $323,409 
from Medicare. 

The Kyl am~ndment is just pure greed. Medicare pays enough for doctors to see 
Medicare patients. The Physician Payment Review Commission--the . 
Congression~l advisory body on doctor payments--reports that about the same 
number of doctors are accepting new Medicare patients as are accepting new 
private-pay patients. They reportthat the main reason Medicare patients have 
trouble seeing a doctor is because the patient doesn't have enough money--not 
because the doctor is not being paid enough. 

, :i 

'I 

Medicare and the government have spent hundreds of billions to educate doctors 
and support ~edical research; we spend about $60,000 a year on each resident 
doctor we trc;t.in; it is only fitting that doctors in tum live with the Medicare fee 
schedule. 

, . . 

You want to,seean example of a private contract? Look on the back. Charging a 
Medicare eligible patient $12,000 for a deadly alternative is a private contract. 

Oppose ame~dments to make it easier for doctors to private contract--extort-­
Medicare patients. 

Sincerely, 

http:trc;t.in


,Va. Doctor's Treatment of Man Who Died Is Scrutinized 
.. 


I ~z3/9l= . ..'. . ' ' 
. not been charged with any offense, here may be, It's still too early to nosed· and that he jumped at the 


Watb\fllloaPoslSWIWritn MacNay, who investigators said still say," chance to beat the disease. He said 

is licensed to practice medicine, did Aspokeswoman for the U.S. Food his father learned about the aloe 


ATexas man who had lung cancer not return phone calls to his Manas- and Drug Administration said that treatment from reading an article 

died in the sp~n~ in the office of a· sas office yesterday, the intravenous aloe vera treatment and found MacNay through word-of· 

Manassas phYSICian to whom he had An assistant to MacNay, Ronald has not been approved by the agency mouth referrals. . . 


__,o!lef~~~ ,costli' iJ!.t.':.av!~0l:'~ .tr~a~._ Ragan.Sheetz, <ll"of Manassas,V{as_ .-:an~_t!t_at ~!~c!a!s~~, ~e ~~t!~nal. ,_'11t! !t'!a!!n~~ ~_~ h~~."_. 
, ment ttiat IS not officlillY san~o~ei:l arrested Thursday and charged with Cana;r Institute satd ttiey. are ~ot James unCler sSld. -He completely 
. but tha~he hoped.~uld save ~IS life, nursing without a license. According studyang aloe in coonection With ~rightened up. You could just see i~ , 
accordmg to Varguua State Police. to an affidavit that accompanied the cancer treatment. . I ~ sure he thoug~t it would cure 

,The man, Clar~nce Hol!~d Land- request for the arrest warrant. Mac- At ~e same time, the he~g h~ •or }Ie wouldn t have gODe to 
er, 83, became "violently III shortly Nay ordered Sheetz to give Lander . properties of aloe are being stud!ed V~a from his home In Waco, 
after the $12,000 treatment was ad- ' the aloe vera injection by researchers exploring alterDative Tex.. . ' 
miD,ls~red, and he died May I!, '"This procedure ~s carried out medicines to tr~at diseases. and pa-. ~n 8 searcbw:ammt affidavit filed 
accerding to records in Prince WiJ. b th b'eel b li d to b Ronald pen and advertisements about om Friday in CircuitCourt; investigaton
bCountyCircuit Court. y e su ~ e eve .' e.. • aloe-based concentrates are found said they.wete seekiog "patient files 
'file phySician, Donald L MacNay, Sheetz who has no mew,cal.llce~se easily on the'lnternet Experts say ,~d other records related to appoint-­

1ft orthopedic surgeon, is under in- on file, under l!r. MacNay s darection that as many aa50 percent of the menta and (the) treatment of other 
vestigation in connection with Land- and prese?ce, the warrant states. cancer patients in the United States patieDts who have received this treat- ' 
e(s:·death and with the treatment,· State Pob~e spokeswoml?· Lucy . try some kind of theripy that is Dot .: ment~d have both.Uved and died." . 
allegedly employed-intravenous ~ald~ll ~81d ~acNay al~ IS un~er offidally sanctioned).. ..' ., '. ' .An ~affidavit Was med yesterday In 
adtninist:ration of -a concentrated mvestigation an COonectiOD With Such treatments mclude special Fairfax County Circuit Court to ob- ;
tom of aloe Vera and other substanc- Sheetz's action. . diets, vitamins,' mental imagery. taioa'search warrant for an office in 
es," pollce said. Aloe vera; a cactus- "We're looking into questionable ! wearing magnets, coffee enemas and Annandale that pollce lllid MaeNay 

\ like'member of the Uly family. is medical practices. drug transactions • consuming cartilage and oil from opened in July. . . 
known to have some heaU.oi proper- and suspicious cancer treatments of sharks.·· . . .. , . ' Sheets was released from jail on 
ties. . . ,thisdoctor's office," Caldwell said., Lander's 80n, Jameilander, iaid peraoaal recogniJaOce. Ifconvicted of 

, ; ::foneeeaidUtatthelrJnVestigation .. -At this time we're trYing to. deter- . thatbisfatherwasinexceUenthealth the felony charge, be could be sen­<";~DlinuiDi ~d. th.a~ MacNay has . mine how wide-reaching the practice : before the tennioal Cancer was diag- . tenced to up to me,.. in priaoD~ 
I ,:-; ." • 
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Extension of Remarks of Congressman Pete Stark 

In the House of Representatives 


. September 23,1997 


The Greedy 


Mr. Speaker: 

A move is underway to let doctors force patients to give up their Medicare 
benefits so that a handful ofdoctors can charge them anything they want-without 
limit. . 

This is a gift to the greediest doctors in the nation. 

Ninety-five percent of the nation's doctors accept new Medicare patients and the 
Medicare fee schedule. The independent Congressional advisory panel known as 
the Physician Payment Review Commission reports that this is comparable to the 
rate ofdoctors who are accepting new private, non-Medicare patients. In other 
words, there is no noticeable difference in access--ability to see a doctor-between 
Medicare and non-Medicare patients. 

Doctors who acceptMedicare and its fee schedule understand the Hippocratic 
Oath and the social compact in which society has paid hundreds of billions of 
dollars for the e.ducation and training and research that make American doctors 
special and in tum, these doctors accept the Medicare payment system. 

But Congress is about to cater to the few who want more, more, more froin people 
in their hour of illness. 

The Employee Benefit Research Institute in its September, 1997 Issue Briefshows 
what a special gift this legislation will be to a few doctors who are out of step with 
their colleagues: . 

Recent findings indicate that only between 4 pen:ent and 
6 percent of physi6ans accepting new patients were not 
accepting new Medicare patients. One survey found that 

. between 1991 and 1992. the proportion of physicians not 
accepting new Medicare patients increased from 4 
pen:ent to 5.9 percent (Lee and Gillis. 1994). The same 
survey found that between 1992 and 1993 the pereentage 
oC p~ysicians not accepting new Medicare patients . 
decreased to 4.7 percent. Surveys by the Physician 
Payment Review Commission (PPRC) also found that in 
1993 less than 5 percent of physicians were not accepting 
new Medicare patients (Physician Payment Review 
CommiSSion. 1994). The PPRC study concluded that the 
implementation of the Medicare fee schedule has not 
caused physicians to close their practices to Medicare 
patients. 
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Franklin Raines, Director 
Office ofManagement and Budget 
The Old Executive Office Building 
Washington, DC 20503 

, . 

Dear Director Raines~ 

I 
Included in the Balanced Budget Act is an ambndment by Senator Kyl allowing a 
doctor to sign private. contracts with Medicare Ibeneficiaries requiring those , 
beneficiaries to give ~p their· Medicare insuraqce when theyuse that doctor. A 
doctor who signs such a contract must make a 'commitment not to bill Medicare 
for any ofhis patient~ for a two year period. ' 

. I 

Advocates ofprivate pontracting support it in ~e name of freedom. 
. I 

;. I . 

I had thought it was just plain greed--the desire ofa doctor to bill any amount 
rather than have to live with the Medicare reso,urce-based relative value fee 
schedule. : ' 

I· 
But perhaps it is a question of freedom, in whibh case the better response by the 
public would be to acpept this proposal--but th1e public should have the freedom to 
bill the doctor, with interest, for all the public Isubsidies he or she has received. 

I , 

i ,
.' I . . 

The reason that American medicine is a world !leader and that medicine has moved 
beyond the level ofpenicillin, amputations, ana mustard plasters is the hundreds 

I 

of billions oftaxpaye~ dollars that have been poured into the National Institutes of 
Health, the Public Health Service, the various health professions manpower 
training programs, Medicare's Graduate Medical Education programs (which 
average about $60,000 a year in subsidy for thb training ofeach resident doctor), 
and the capital assistance to the hospitals in wHich these doctors trained. 

, . I 



'I 


The doctors who advocate private contracting tend to say that they are special and 
can command extra fees. The only 'reason that is true is that the public has 
substantially:,subsidized their education and the research on which their fame and 

, fortune rests~ , 

1: 

F or adoctor ,to now want to private contract and avoid Medicare patients would be 
like a West ~oint cadet saying that he or she did not want to serve in the Regular 
Army after #aduation. That may be freedom, but it is a subsidy we do not permit. 

In the case of these doctors who became competent through the massive'health 
subsidies w~:have pr()vided,we should permit them to privately contract as long 
as they repay, with interest, the estimated value of the subsidies they received. 
I hope the Office ofManagement and Budget could estimate the total value of 
physician and clinical practice health subidies, including tax subsidies, that have ' 

, been provided over the past forty years. From this we could develop a formula so 
, that when, for example, a 55 year old doctor decides he wants the freedom to 
private contract, he can also have the freedom to repay the public forits 
investment in making him such a wonderful doctor who can command such high 
fees. 

" 

Thank you for your assistance with this request. 

Sincerely, 

Pete Stark 
" Member of Congress 

j 
I, 

" j' 



Citizens for ~ Sound Economy ! 

C~NEWS 
http://www.cse.org (202) 783-3870 
RELEASE: Thursday, October 3, 1997 C01'7ITACT: Jay Hopkins (202) 942-7684 

Consumer Group: i
I 

. 
Give Medicare Patients the Same Freedom Enjoyed by British 

I 
0NASffiNGTON, DC) Citizens for a Sound Eco~omy President Paul Beckner today 
called on President Clinton and Congress to fix the law that soon will prohibit Medicare 

I 

patients from obtaining out-of-pocket health care from doctors. 
I 

"As Congress continues to cut Medicare payments, Medicare patients will find it more 
and more difficult to receive quality care," said B~ckner. "Not only do seniors have a 
right to contract priv,ately with any doctor they wish, this right will ensure more seniors 
have access to the highest quality care available." I: Citizens for a Sound Economy is a 
250,000-member consumer advocacy group. , . . 

I 
I • 

Doctors who contract privately with Medicare part B enrollees as of Jan. 1, 1998 may not 
participate in the Medicare program for two years: Enacted into law under the Balanced 
Budget Act of 1997,: this exclusion effectively prohibits Medicare beneficiaries from 
contracting with their own doctor outside the program. 

i . 
I 

"The two-year exclusion makes it nearly impossib;te for most seniors to contract 
privately," Beckner said. "Currently, only 9 percent ofdoctors do not participate in 
Medicare and few doctors can afford to give up their Medicare practice for the sake of 
those patients who vyish to contract privately." : 

I 

. Be.ckner noted thIs leads to perverse incentives th~t Will deny less,"affiuent Medic~e . 
patients the services :of leading specialists. "Specialists with a few wealthy clients can 
opt out ofMedicare entirely. Under the new law, 'such doctors will be forbidden from 
treating middle and iower income seniors who CaMot afford to see them without 
Medicare," Beckner said. I 

I 

I 

Beckner claimed the; new law eliminates a practic~ that could relieve financial pressure 
on the Medicare program. "When seniors pay the~r medical bills themselves, they save 
the federal government money. Why would anyone oppose a practice that gives seniors 
more treatment choices and lessens the financial ptessures on Medicare?" Beckner asked. 

I 

. I 
Beckner noted that ~l patients and doctors in the United Kingdom's socialist National 
Health Service have the right to contract privately Ifor health care, without penalty. "Most 
Medicare patients would be horrified to learn that Isubjects ofthe British Crown have 

. I 
I 

I 

http:http://www.cse.org


more medical freed9m than they do. President qinton and the Congress would be wise 
to fix that before American seniors find out the rurd way." 

I . 

Beckner expressed support for legislation introduced by Arizona Sen. Jon Kyl (S. 1194) 
and Rep. Bill Archer of Texas (H.R. 2497) that would enshrine seniors' right to pay for 
care into law. "Congress should enact these bills,~' Beckner said, "before seniors have to 
travel to England to~get the care they need." ! 

-30­
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Chapter 14 

Access and Beneficiaryt , 

Financ~al Liability under 
the Medicare Fee Schedule 

I mportant changes in Medicare physician payment policy 
were enacted as part of the Omnibus Budget Reconciliation 
Act of 1989 (OBRA89). The law included provisions to 
establish the t\i1edicare Fee Schedule which. when 
implemented)n 1 ?92. restructured payments across services. 
specialties. and gebgraphic areas. OBRA89 also pu't in place a 
Volume Performance Standard (VPS) system to constrain 
growth in expenditures for physicians' services, and limits on 
physicians' charges to strengthen beneficiary financial 
protection. Such policy changes have the potentilll to influence 

'beneficiary acces~ to care and financial liability. For this 
reason. the Congress called for the Secretary of Health and 
Human Service~ and the Physician Payment Review 
Commission to m'onitor implementation of the program and 
recommend meas~res to address any problems with beneficiary 
access or financial protection that are identified. 

!, 

In fulfilling this congressional mandate, the Commission has 
adopted a strategy that captures many of the dimensions of 
access that shape;' beneficiaries' experiences in obtaining care. 
Access monitoring must encompass the perspectives of both 
beneficiaries and physicians. To do so requires use of data from 
multiple sources, 'since no single data set can fully address all 
aspects of access to care. Medicare claims data can show 
changes in beneficiary use of services. Clinically based 
indicators of aCcess allow the Commission to examine 
beneficiary use of:specific services considered necessary for the 
care of different acute and. chronic conditions. Data from the 

This chapter include$: 

• 	 Analyses of beneficiary 
service use 

• 	 Analyses of access as 
reported by beneficiaries 

• 	 Analyses of access 
problems of vulnerable 
beneficiaries 

• 	 New information on 
beneficiary financial 
liability 

i 	 Physician Paymem Review Commission 

.( 
I 



I 

J . 

, 	 ·1 

Medicare Current ~eneficial)' Survey (MCBS) r~veal whether beneficiaries report problems obtaining' 

care or have becomf less satisfied with the care re~eived. Gathering data on beneficiary complaints about 
access to physicians, can complement the MCBS data. Both physician surveys and claims data can be used 

to assess physician; willingness to serve Medicar~ beneficiaries. Over the years, the Commission has 

analyzed data from these varied sources to provide the Congress with an assessment of how Medicare 
, 	 i 

beneficiaries are fa~ng under the policies adopted lin OBRA89 and modified since that time. 

A key element in :the Commission's monitoring: strategy has been to focus on access for vulnerable 

grou~s of beneficidries. These groups, such as African Americans and those living in poverty areas and 
in Health Professional Shortage Areas (HPSAs), are believed to be more likely to experience access 
problems related Ito payment policy changes.! Historically. much of the research on access for 
vulnerable groups; including that of the Commission, has been descriptive in nature, focusing on 
differences in access between these groups and bthers. The Commission's recent work has addressed 

I 
the underlying re~sons for those problems, su~h as differences in income, supplemental insurance 

coverage, and he~lth status. I 
I 

Since it began its,monitoring efforts. the Commission has found consistently that access has remained 
I 

good for most beneficiaries. Any decreases seen: in use of selected services since the fee schedule was 

I 	 introduced appe:u related not to changes in bayment rates but, rather. to changes in treatment 
modalities and other factors unrelated to. access. Beneficiaries report no increases in problems 

. 	 I * 
I 

obtaining care arid their satisfaction with care continues to be high. 
I I 

I 

Despite these ge~eralJy positive findings on accJss, the Commission is concerned that some vulnerable 
groups, including African Americans. continu~ to experience access problems that existed prior to 
1992. These groQPs use fewer p'fimary care senjices than others and visit emergency rooms more often 
than others. In surveys, they report more problems obtaining careand lower satisfaction with care. 

r I 
I 

I 


With respect to, beneficiary financial liability, iOBRA89's charge limit is constraining the additional 
. 	 I 

amounts physicians bill beneficiaries. Charges /above the limit have declined since 1992. Commission 
analyses have shown that most charges excee~ing the limit do so by relatively small amounts. 

I 	 ' .

: 	 I . . 
The full implementation of the Medicare Fee Schedule does not diminish the need for monitoring. 

, 	 I 
Further developments in both Medicare and Ithe broader health care market will continue to affect 
beneficiaries. For example, flaws in the curreJ;t VPS system could result in substantial reductions in 
payments to phYsicians (see Chapter 12). Prqposed changes inthe VPS policy to correct th~se flaws 
could have differential effects on physicians )depending on the mix of services they provide. Other 
policy changes, !such as implementation of re~ource-based practice expense relative values, scheduled 
for 1998, will: reduce payments for some: services while increasing payments for others (see 
Chapter 13). Finally, changes in the market (or health services, such as the growth of managed care, 

. could affect th~ cost and availability of care ~nder Medicare fee for service as well. 

I 
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The C6mmission's mandated reports on access and financial liability will be submitted to the Congress 

in May~ This chapter previews analyses to be presented in those reports. The first section updates the 

Commission's earlier work on beneficiary access using Medicare claims data and data from the 

Medicare Current Beneficiary Survey; It also presents an analysis of factors contributing to the access 

problerhs of vulnerable groups of beneficiaries. The chapter then turns to issues of beneficiary financial 

liability for physicians' services, updating information on assignment rates and the percentage of 
physicians participating in Medicare. In addition, this year the Commission has broadened its 
examin~tion of beneficiary financial liability to include information on beneficiary out-of-pocket 
spending for other services in addition to physicians' services. Plans for additional work to be-included 
in the Commission's mandated reports are discussed in both sections of the chapter. 

ACCESS TO CARE 

Analyse~ of Medicare claims data and responses to the Medicare Current Beneficiary Survey allow the 
Commission to assess service use and beneficiaries' experiences in obtaining care. These Medicare 

I' 

program: data are updated each year. 

Changes in Beneficiary Use of Services 

Growth in beneficiary use of services was relatively modest in 1996. The volume and intensity of all 
services per beneficiary rose at a rate of l.0 percent between 1995 and 1996 (Table 14-1).1 

The low ~olume growth in 1996 may be part of a trend that emerged in the early 1990s. Before 1992, 
volume growth was volatile. During the 10 years ending in 1991, the annual rate of volume growth 

ranged frqm 3.7 percent to 10.0 percent. Volume growth was low for two consecutive years only once 
during th'~t period, in 1984 and 1985 (PPRC 1996). By contrast, volume growth has been low­
S percent:;or less-every year since 1992. 

Claims d~ta do not reveal changes in beneficiary access to care that are clearly related to changes in 
Medicare',s physician payment rates (Table 14-1). Between 1995 and 1996, some services with 
payment ;'rate decreases also experienced a fall-off in volume (e.g., outpatient visits and 
electrocarciiograms), while for others the volume increased (e.g., cataract lens replacements and 
echocardiograms). Evidence of a possible relationship between lower Medicare payment rates and a 
.decline in ':beneficiary use of services would prompt further analysis by the Commission.2 

" 1/ 
~ 

I Two limitations of the claims data should be considered when interpreting these results, First. the claims files are 
incomplete since they include only those claims processed by September of each year. or three months beyond the half-years 
under study. ;;econd. analysis of a 5 percent sample of claims means the payment rate and service use measures presented are 
subject to sampling error. Further details on the Commission's analyses of Medicare claims data are provided in Monitoring 
Access of Medicare Beneficiaries (PPRC 1995). 

2 Further analysis of the relationship between payment rates and use of services would require consideration of factors 
other than payment rates which may influence use of services. Those factors include health system characteristics, such as 
physician supply and improvements in medical technology. as well as beneficiary characteristics, such as health status and 
supplemental:insurance coverage. 
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Table 14-1. 	 Change in Payment and Use per Beneficiary for Selected Services, 1992-1996 
(percentage) 

I 
Annual Percentage Change 

1992-1995 1995-1996 
Percentage 

of 1996 

Type of Service 

Payment 
per 

Service 

I 

Volume8 

I 

Count 
of 

Servicesb 

Payment 
per 

Service VOlume" 

Count 
of 

Servicesb 

Physician 
Services 
Outlays 

All Services 2.8 4.11 3.8 -2.2 1.0 -2.0 100.0 
, 

Primary Care Services 6.9 4.1: 3.3 0.7 1.7 0.7 22.8 
Office and other outpatient visits 6.2 3.0 2.7 -1.2 -0.7 -1.9 16.3 
Emergency department visits 9.0 9.3 7.5 0.4 2.4 . 1.9 2.6 
Nursing facility I rest home visits 10.8 7.6 6.0 1.4 6.5 5.4 2.1 
Home visits 

Other Evaluation and Management 

10.7 4.5 
I 
I 

3.9 3.1 4.8 3.8 0.2 

Services 5.4 5.0 2.5 1.9 0.5 -1.8 18.2 

Surgical Services 2.8 2.3 5.7 -5.0 2.5 3.6 21.6 
Cataract lens replacement -1.1 -1.3 -1.3 -15.5 0.9 0.9 2.9 
JOint prosthesis 2.2 5.0 4.5 -4.8 2.4 2.5 1.4 
Coronary artery bypass graft 2.6 5.4 6.3 -3.1 4.5 5.7 1.4 
Transurethral prostate surgery 5.6 -12.1 -11.8 0.5 -9.3 -8.4 0.3 
Arthroscopy 1.6 7.5 7.3 -7.2 0.3 -0.1 0.2 
Open prostate surgery 5.0 -15.5 -14.9 0.5 7.3 5.5 0.1 

I 

Other Nonsurgical Services 
. Diagnostic radiology, other 

Electrocardiograms 

-0.2 
0.2 

4.8 
O·f
_I C 

4.0 
0.8 

-4.1 
-3.1 
-2.7 

0.0 
-0.8 
-2.7 

-3.4 
-2.4 
-5.7 

37.4 
3.1 
2.0 

Echocardiograms: -5.1 13.~ 13.7 -15.2 13.2 25.3 1.8 
CAT scans 
Colorectal endoscopy 

-0.1 
-0.8 

3.p 
2.3 

4.1 
-2.3 

-3.8 
-5.0 

6.2 
2.0 

6.0 
-0.5 

1.6 
1.4 

Magnetic resonance imaging 1.6 10:9 11.3 -1.2 11.3 10.7 1.1 
Upper GI endoscopy -4.2 3:8 2.5 -10.3 1.5 0.7 0.9 
Angioplasty . -6.5 10)5 10.4 -10.4 8.5 5.2 0.6 
Mammography 1.1 -1 j7 0.8 -0.5 . -3.2 -1.5 0.4 

I 
I 

SOURCE: 	 Physician Payment Review Commissiqn analysis of 1992-1996 Medicare claims, 5 percent sample 
of beneficiaries. I 

I 

8 Measures change in outlays if prices were frozen (number ano intensity of services). 
I 

b Measures chang~ in the number of services only. ! 
C Not applicable due to payment change. 

NOTE: 	 Data' are for the first six months of ea'ch year. 

I 
The use of some services decreased between 1995 and 1996 (Table 14~ I). The' volume of transurethral , 	 , 

prostate surgery dropped by 9.3 percent. and the volume of mammography fell by 3.2 percent. Other 
services with vol~me decreases are office and other outpatient visits (-0.7 percent), routine diagnostic 
radiology (-0.8 percent), and electrocardiograins (-2.7 percent). 

I 
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Reduction~: in the use of transurethral prostate surgery do not appear to be related to access to care. 

Such reduc:tions have occurred in previous years and appear to be part of changes in treatment 

modalities for prostate disease (PPRC 1996), , 
, In the caseiofmammography, the Commission has found that less than 40 percent of female Medicare 

beneficiaries receive a mammogram every two years (PPRC 1995). Claims data show that 
mammography volume growth was 20 percent from 1990 to 1991, the first year that Medicare coverage 

.. was extend~d to include screening mammography.3 Since then, mammography volume growth has 
been low, s\lggesting that awareness of the screening benefit may not have increased after its initial 

announcement. 

Other declines in service use-office visits, routine diagnostic radiology, and electrocardiograms-are 
more difficJ!t to explain. In an environment where practice patterns are changing, because of managed 
care and other influences, some decreases in volume may not be surprising. The decreases could be the 
result of improved efficiency in the delivery of services, or they could involve reductions in the use of 
needed services. 

Because of the uncertainty about the cause of some volume decreases, the Commission will examine 
the affecte(services further in its upcoming access report. Some of this work will assess whether use of 
needed se~ices has decreased. The Commission will use clinically based indicators of access, 
developed by RAND" for this analysis (PPRC 1995). These indicators will not provide a 
comprehensive assessment of why the volume of selected services decreased. They can show, however, 
whether certain services that experienced an overall decline in use also declined in relation to specific 
conditions f?f which they are considered necessary. Other work will consider decreases in use of 
services by geographic area to explore the relationship between health care market characteristics and 
changes in the volume of services. 

Access As Reported by Beneficiaries 

The Commission's analyses of beneficiary reports about their access to care have been updated with , 
data from the 1995 MCBS. The MCBS provides information on specific aspects of beneficiary access 
to care, such :as difficulty in finding a physician, delays in seeking care, availability of a usual source of 
care, and satisfaction with care. 

Access for All Beneficiaries. Responses to MCBS questions were used to construct eight measures 
of access to care. Four of these measures address the process of care: whether a beneficiary (I) had 
trouble gett i rig care, (2) had a problem but did not see a physician, (3) delayed care due to cost, or 

o ! 

oJ Previously, Medicare covered only diagnostic mammogr~phy. 
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(4) did not have a physician or physicians' office ks a usual source of care. 4 Four other measures 

address noncIinical outcomes of care: (I) strong ~greement 'with the statement "physician checks 

everything," (2) strong agreeme~t with the state~ent "great confidence in physician," (3) Very 

satisfied with availabilhy of medical care at night an~ on weekends, and (4) very satisfied with overall 

quality of care. All these measures are believed tb be sensitive to changes in access but can be 

influenced by other factors, such as the quality of care received. 
,I 
i 

Data from the 19951 MCBS show that access fot most beneficiaries remai'ns excellent and that 
measures of access are essentially unchanged frort'l previous 'years. Among all beneficiaries. about 
4 percent had trouble igetting care, and 10 percent td 12 percent either had a problem but did not see a 

physician, delayed care due to cost. or were without! a physician or physician's ~ffice as a usual source 
of care (Table 14-2),~ Measures of noncIinical outyomes (e.g., very satisfied with the availability of 
care) from the 1995 MCBS also show little change from previous years. Of the respondents, 26 percent 

, I 
strongly agreed with !the statement that their physipian checks everything; 27 percent reported great 

confidence in their physician (Table 14-3). Abou~ 21 percent said they are very satisfied with the 

availability of medic;al care, and 33 percent are: very satisfied with the overall quality of care 
(Table 14-3 ).5 

I ' I 
Access for Vulnerable Groups. Data from the 19~5 MCBS show essentially no change in the access 
problems reported by some vulnerable groups in eatIier rounds of the MCBS. Nonwhite and Hispanic 

I I 

beneficiaries, and those with no supplemental i insurance, reported more trouble getting care 
(Table 14-2).6 The functionally disabled, who require help with activities of daily living, were also 

more likely to have tFouble getting care. Each of th~se groups was also more likely to have delayed care 
because of cost. Nonwhite and Hispanic beneficiari~s, and those without supplemental insurance, were 

also less likely to have a physician or physician's 6ffice as a usual source of 'care. 
iI 

I ' 
Distinctions among groups were also found in the,ir responses to questions on noncIinical outcomes, 
such as satisfaction with the availability of care (T~ble 14-3). Compared with their counterparts, four 

groups-nonwhite beneficiaries, those needing help with activities of daily living, those over the. age of 
i 


, I 


• Over the successiv'e annual rounds of the MCBS, similar percentages of beneficiaries have indicated they have "had a 
problem but did not see a physician." This measure is influenced both by the extent to which beneficiaries have health 
problems and by the e~tent to which they do or do not ~ee a physician. For access monitoring, the extent 10 which 
beneficiaries see a physician is more important. but the str,ucture of the MCBS does not permit separation of the two 
influences. Because of the measure's stability, this limitation! of the MCBS does not seem important.-If the measure does 
change, the Commission:wil1 attempt to determine whether th~ change is due to the extent to which beneficiaries are seeing a 
physician when they ha~e a health problem, I 

5 Analyses of nonclinical outcomes distinguish those respondents who are "very satisfied" or "strongly agree;' from all 
others. This approach conforms with concerns noted by Ware (1995) about collapsing categories in ordered scales, such as 
"very satisfied" and "satisfied." Collapsing categorical resp(;mses to survey questions masks important differences among 
perceptions of health care outcomes. I 

o Within Hispanic populations. access to care may vary depending on a person's ethnic origin (Schur et al. 1987). Since 
MCBS respondents designating themselves as Hispanic are n~)\ asked about ethnic origin, th~ analysis does not address these 
subgroups.; 

, 
!
I 

. 

I 
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Table 14-2. Medicare Beneficiaries Reporting problems with Access, 1995 (percentage) 
" 

Had Problem, 
, Had Trouble But Did Not Delayed Care No Usual 

population :13roup Getting Care See a Physician Due to Cost Source of Cares 

All Beneficiaries 4 11 10 12 
, 

Race 
African American 5 14 12 19 
White 3 10 9 11 
Other 7 14 12 25 

Ethnicity I 

Hispanic" 
Other 

b 

b 

b 

b 
14 
9 

27 
11 

Functional Disability 
Help needed 8 17 15 9 
No help needed 3 10 9 13 

Age 
85 years and over b 7 5 7 
Under 8~ b' 11 10 12 

Supplemerital Insurancec 

'No .9 19 24 27 
Yes 3 ,10 8 10 

SOURCE:; Physician Payment Review COmmission analysis of 1995 Medicare Current Beneficiary Survey. 

a Defined a;~ not identifying a physician's office or a particular physician as a usual source of care. 

b No statistically significant difference between population groups at the 5 percent level. 

c Supplem~ntal insurance includes private and public coverage. 

NOTE: This analysis excludes instit,utionalized beneficiaries and beneficiaries enrolled in managed-care 
:: plans. 

85, and tryose without supplemental insurance coverage-were less satisfied with the quality of their 
care. Afribn Americans and Hispanics were also less apt to agree with statements that they had great 
confidence in their physician or that their physician checks everything. African Americans and those 
without supplemental insurance were less likely to be very satisfied with the availability of medical 
care. 

Factors aelated to the Access Problems of Vulnerable Groups 
" 

The Commission's analyses of Medicare claims and enrollment data have also shown that some groups 

of beneficiaries, such as African Americans and those living in urban poverty areas and urban Health 

Professional Shortage Areas, use fewer primary care services and make more visits to emergency 
rooms and hospital outpatient departments than others. Health outcomes, measured by mortality rates 
and other: indicators, are often poorer for these groups (PPRC 1993; PPRC 1995; PPRC 1996). 
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Table 14-3. Medicare Beneficiaries' 
( percentage) 

Attitudes! Toward 
i 

-, 
I 

the Care They Receive, ,1995 

, 
: Strongly Agree with Strongly Agree with Very Satisfied Very Satisfied 

Population Group 
"Physician Checks 

Everything" 
"Great Confidence 

in Physician" 
with Availability 
of Medical Care 

with Overall 
Quality of Care 

All Beneficiaries 

Race 
African American 
White 
Other 

Ethnicity 
Hispanic 
Other 

Functional Disability 
Help needed 
No help needed 

Age 
85 years and over 
Under 85 

Supplemental Insuranceb 

No 
Yes 

26 

19 
27 
28 

33 
26 

23 
27 

23 
27 

22 
27 

i 
27 
I 
! 

120 
128 
127 
! 

I a 

a 

aI
a 

t 

24 
27 

22 
i 28 

21 

10 
22 
21 

a 

18 
21 

21 
18 

16 
21 

33 

20 
35 
24 

a 

29 
34 

28 
34 

25 
34 

. ! 
SOURCE: Physician Payment Review Commission an~lysis of 1995 Medicare Current Beneficiary Survey. 

a No statistically significant difference between pOPulation! groups at the 5 percent level. 

b Supplemental insurance includes private and public coverage. 
• 	 1 

NOTE: 	 This analysis excludes institutionalized beneficiaries and beneficiaries enrolled in managed-care 
plans. 

This year, the Commission sought to move beyond describing the access problems of vulnerable groups 
to identifying factors' contributing to those problem,~, Such analyses are meant to show whether there 
are factors that could be influenced by Medicare payment policy. Previous research has shown that 
access is related, in; part, to personal characteristics, such as age, income, and education, of those 

needing care (AdaY,and Andersen 1981; Weissma,h and Epstein 1994). Characteristics of the health 
care system, such as the availability and organization of services, have also been shown to be associated 
with access (Aday ~nd Andersen 1981; Weissman/and Epstein 1994). It is in this second area where 
payment policy may playa role. . 

Methods. 	 To analyze factors related to the access problems of vulnerable groups of Medicare 
I 

beneficiaries, regression analyses were conducted using data from the 1994 MCBS. The analyses
I 

allowed the estim,ation of independent statist~cal relationships between explanatory variables, 

measuring beneficiary and health system charac'Tstics, and various measures. o[ access '0 care. Some 

I , 
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.. i Figure 14~1 . Beneficiaries Who Are Very Satisfied with Overall Quality of Care, by Health 
Status (percentage) 

SOURCE: Physician Payment Review Commission analysis of 1994 Medicare Current Beneficiary Survey. 

NOTE: Percentages adjusted for differences in beneficiary and health system characteristics. See 
discussion in text. 

explanatory variables described characteristics of beneficiaries, such as age, sex, race. and self-reported 

health stat~s. Residence in a HPSA described the health system available to beneficiaries.7 Other 

variables captured a combination of personal and health system characteristics. such as secondary 

insurance coverage. Dependent variables in the analysis (measures of access to care) included the 
eight proce'ss and nonclinical outcomes ~easures used in the MeBS analysis described above.~ 

This analy~is is limited by the set of variables available from the MeBS. Some important factors­

such as health behaviors and attitudes, better measures of health status, and some aspects of the 

availabilitybf services-are not addressed by the MeBS. Other measures, including clinically oriented 
I, 

. outcomes of care and the use of high-tech services, could not be included in the analysis because the 

sample size was too small. Nonetheless, the MeBS does allow analysis of a number of important 

factors beli!!ved to influence access to care. 

Results. S~veral factors help explain variation in measures of beneficiary access to care. Self-reported 
health status appears to have an important influence on access, controlling for other beneficiary and 

health system characteristics (Figure 14-1). Those reporting poorer health status also cite more access 

7 Alternative regression models were estimated using a physician-to-population ratio. b<lsed on county-level d<l.t:l from 
the Area Resource File. as a measure of the <lvail<lbility of services. The ZIP code-specific HPSA variable was found to have 
a stronger statistical relationship with the access measures than the county-level physician-to-population ratio. 

S Since th,e dependent variables had a value or either zero or one. logistic regression models were estimated. The models 
were estimated with SUDAAN software. which corrected the standard errors of the estimates for the nonrandom design or 
the MeBS. . 
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I 

problems than others and lower satisfaction with the carb received. For example, 45 percent of those 
I 

reporting excellent health also report being very satisped with the overall quality of care. Only 
24 percent of those reporting poor heal~h are very satisfieq with the overall quality of care. Those saying 
they are in excellent healfh are more likely than those! in poor health to be without a physician or 
physicians' office as a usmil source of care. About 20 percent of those reporting excellent health report 

I If'.no physician or physicians; I office as a usual source of carr' whereas on y II percent 0 those cltmg poor 
health report the same pr9blem (Figure 14-2). Those reporting poor health may be more likely to have 
a physician or physician's: office as a usual source of cafe owing to their greater need for care. 

I 
A marker of vulnerabilit~, the lack of supplemental in~urance coverage, is another factor associated 
with variation in beneficiary access to care, controlling for other beneficiary and health system 
characteristics. Findings with respect to two of the eightl access measures-no physician or physician's 
office as a usual source of-care and satisfaction with the 6verall quality of care-are illustrative. Among 
those without supplemental insurance, 24 percent repo~ not having a physician or physician's office as 
a usual source of care compared with II percent 6r those with private supplemental coverage 
(Figure 14-3), Supplemental insurance coverage was riot significantly related to satisfaction with the 
overall quality of care ini 

, 

this analysis. i
I 

' 
!I 

I 
Race also helps explain variation in beneficiary access. (Compared with whites, more African-American 
beneficiaries are without a physician or physician's office as a usual source of care. The difference 

, I 
between the two groups: is small, however (Figure 14;'4). Fewer African-American beneficiaries are 
very satisfied with the overall quality of care (30 Ipercent) compared with white beneficiaries 
(34 percent) (Figure 14-5). These differences are sm41ler than those presented earlier in this chapter 
(Tables 14-2 and 14-3). The results presented earlie!r were not adjusted for beneficiary and health 
system characteristics., , I 

I 

Conclusions. Some tentative conclusions are poss'ible. Several factors help explain varIatIon in 
• 1 

measures of beneficiary;access to care. Chief among these appears to be health status. Those reporting 
I ' 

poorer health status also report more access problems!than others and lower satisfaction with the care 
received. 9 Supplemental insurance coverage is anoth~r factor that appears to be related to process­
oriented measures of access, such as not having a physician or physician's office as a usual source of 
care, but supplemental insurance does not seem to b~ related to satisfaction. 

I 
After adjusting for ce~tain personal and health sysiem characteristics, some differences in access 
between African-American and white beneficiaries Iremain unexplained. 1O There are a number of 

t '.
" These fee-for-service,enrollee findings are consistent with the findings of a Commission-sponsored survey of Medicare 

, ! 
managed-care enrollees (Nelson et a!. 1996). t 

HI Other differences in access between African-American an'd white beneficiaries. not addressed in this analysis, could be 
important and deserve further research, For example. African ,;\merican beneficiaries are less likely to have supplemental 
insurance coverage than white beneficiaries (Chulis et al. 1993?, Some of the association between supplemental insurance 
coverage and access, foun'~ in this analysis, could be a combin~tion of the effect of race on supplemental coverage and the 
effect of supplemental cov,:rage on access. I ' ' 

'I 
I 

I 
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Figure 14-2. Beneficiaries with No Usual Source of Care, by Health Status (percentage) 
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SOURCE: 	 Physician Payment Review Commission analysis of 1994 Medicare Current Beneficiary Survey. 

NOTE: 	 i'Percentages adjusted for differences in beneficiary and health system characteristics. See 
,discussion in text. 

Figure 14-3;; Beneficiaries with No Usual Source of Care, by Supplemental Coverage 
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SOURCE: :Physician Payment Review Commission analysis of 1994 Medicare Current Beneficiary Survey. 

NOTE: !Percentages adjusted 
laiscussion in text. 
" 

for differences in beneficiary and health system characteristics. See 

309 Physician Payment Review Commission 



, .' 
" ' 

i 
: 	 I 

Figure 14-4. Beneficiaries with No Usual Source of Care, by Race (percentage) 
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SOURCE: 	 Physic'ian Payment Review Commission~ analysis of 1994 Medicare Current Beneficiary Survey. 
I 

NOTE: 	 Percentages adjusted for differences I in beneficiary and health system characteristics. See 
discussion in text. 

Figure 14-5. Beneficiaries Very Satisfied With Overall Quality of Care, by Race (percentage) 
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SOURCE: 	 Physician Payment Review analysis of 1994 Medicare Current Beneficiary Survey. 
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NOTE: 	 Percentages adjusted for differenc~s in beneficiary and health system characteristics. See 
discussion in text. 
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possible expl~lnations for these differences: that is, access may be affected by other factors. which could 

not be addressed in this analysis. These include other aspects of the availability and organization of 

services; personal preferences and behaviors of beneficiaries; unmeasured dimensions of health status. 

including genetic and environmental factors; and racial discrimination (Geiger 1996: Escarce et al. 

1993 ). 

This analysi~ was designed to aid development of options for solving the access problems of vulnerable 

groups. Not ,$urprisingly, it has shown that solving those problems will be difficult. Multiple factors are 

important. and some of them, such as health status and supplemental insurance coverage. are only 

indirectly re~ated to Medicare payment policy. 

In the past:' the Commission has recommended that multiple approaches should be considered to 

maintain and expand service delivery for underserved Medicare beneficiaries (PPRC 1995). Among 

those approaches are' ensuring appropriate numbers and distribution of health professionals: changing 

payment policy; and making certain beneficiaries have access to new health care delivery systems. The 

analysis pre$ented above reaffirms the importance of a broad-based strategy to improve access for 

vulnerable b~neficiaries. 

BENEFICIARY OUT-OF-POCKET SPENDING 

A number of, policies under Medicare fee for service are intended to protect beneficiaries from excessive 
out-of-pocket expenses for physicians' services. Providers are encouraged to bill on assignment. meaning 

that they acc'ept the Medicare payment amount as full compensation and receive payment directly from 
Medicare. The Participating Physician and Supplier (PAR) program provides incentives for physicians to 

accept all of their claims in this manner. For example, payment under the Medicare Fee Schedule is 

5 percent higher for participating physicians than for nonparticipating physicians. In addition, participating 

physicians are provided with toll-free lines if they submit claims electronically, and their names are 
included in the Medicare Participating Physician/Supplier Directory. 

A form of beneficiary protection also exists for claims that are not assigned. OBRA89 specifies 
percentage l.imits on the amount that physicians can bill beneficiaries above Medicare's payment 

amount. The limits are 115 percent of nonparticipating physician payment rates, or 109,25 percent 
(115 percent of 95 percent) of Medicare Fee Schedule payment rates. 

, 
Together. th~se policies leave Medicare beneficiaries responsible for a $100 deductible, coinsurance of 

20 percent of the Medicare Fee Schedule payment amount, and additional charges (balance bills) of at 

most 15 percent of the Medicare payment for physicians' services provided on a fee-for-service basis. I I 

II Most beneficiaries (about 87 percent) have some form of supplemental insurance policies that cover all or most of 
these cost-sharing expenses (see Chapter 15), 

'I 


I " 
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Each year, the Commission reports, on beneficiary financial liability in the context of out-of-pocket 

spending for physicians' services. The Commission has consistently found that the physician payment 

reforms included in OBRA89 have 'successfully Iconstrained balance billing and increasing numbers of 

physicians are accepting Medicare-allowed charges as payment in full. 
~ 
I 
I 

To get a more tomplete picture of beneficiary financial liability. this year. the Commission has 

expanded its focJs to examine beneficiaries' oVfrall out-of-pocket costs related to health care. Those 

costs include Part B premiums ($43.80 per month): Part A and Part B annual deductibles ($100 and 

$760. respectively); Part A and Part B copaymehts: and balance bills. These are in addition to expenses. 

they may incur for supplemental health insura~ce premiums and servi~es not. covered by Medicare. 

Medicare does not place any limits on overall rut-of-pocket spending. 

I. , , 
This section includes information describing beneficiaries' out-of-pocket health care expenditures. 

including cost sharing for Medicare-covered s~rvices, balance billing from Part B providers. cost of 
noncovered servi,ces, and Medicare Part B anp private health insurance premiums. It also updates 

information on ~ssignment of claims, the PA1 program, and balance billing. 

Total Out-of-Pocket Spending 

Out-of-pocket ~pending on health care also ?iffers across age groups, with the proportion of family 

income devoted to health care costs increas;ng with age. While those.aged 65 to 69 spend about 
I 

I 
I ; , I, This includes cost sharing for Medicare-covered and noncovered services and products, Medicare Part B premiums, 

I 
private health insurance premiums. and balance billing. Noninstitutionalized beneficiaries represent 86 percent of the total 
Medicare population. Cost sharing isconsiderablyhigh'er for institutionalized beneficiaries (Moon et al. 1996). 

: ! . 
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Figure 14-6. Average Out-of-Pocket Health Spending by the Noninstitutionalized Elderly as 
a Percent of Family Income by Poverty Status, 1996 
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SOURCE: 	 Moon et al. 1996. 

NOTE: 	 The poor are those with incomes at 100 percent or less of the poverty level; the near poor are those 
between 100 and 125 percent of poverty; low income are those between 125 and 200 percent of 
p~:)Verty; middle income are those between 200 and 400 percent of poverty; and high income as 
those with incomes over 400 percent of poverty. 

18 percent ortheir household income on health care. the oldest beneficiaries (80 and older) spend 

about 25 percent (Moon et al. 1996). 

Spending on ;health insurance premiums accounts for most of these out-or-pocket expenditures. 

Combined. Medicare Part B premiums, individual private insurance premiums. and employment­

related insurary'ce premiums account for about 45 percent of out-of-pocket costs of noninstitutionalized 

beneficiaries. Of the remaining costs, 17 percent is spent on physicians' services, 13 percent on home 

health service~, 10 percent on prescription drugs. and 7 percent for hospital services. The remaining 

8 percent is split between vision and dental services and durable medical equipment (AARP 1995). 
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nonparticipating p~YSicians, paid on assignment it high and continues to rise, from about 70 percent in 
1986 to 96 percen~ in 1996. II " 

: 	 I 
'\ 	 For the remaining (charges that are not assigned, 'beneficiaries', cost sharing has largely been contained 

by Medicare's li~iting charges. As a percentake of Medicare payments. balance bills have been 
declining. On aver~ge, balance bills were 23 percint of Medicare payments in 1993. 17 percent in 1994, 
and 15 percent in 1995. Preliminary analysis of unassigned claims with balance bills submitted during 
1996 reveals that! on average, balance bills wJre again 15 percent of the fee schedule payment. 
Although the 199p average of 15 percent may I indicate that some bills remain above the limiting 
charge, previous Gommissionanalyses have fourd that most charges that exceed the limit do so by 
relatively small a~ounts. The increased compliance with the limiting charge is most likely related to 
Health Care Finahcing Administration (HCFA~ initiatives aimed at better informing providers and 

I 	 ' , 

beneficiaries of o~ercharges. Legislation enacte9 in 1994 clarified HCFA's authority to enforce the 
charge limits and :require providers to refund an!f overcharges. 

! , 	 I ' 
I, 	 • ' 

Future Work on ~onitoring Out~of-Pocket Spending 

~ , 	 I 
Assessing out-of-pocket health care costs and understanding the financial burden these costs impose on 
different types of ibeneficiaries is critical to dis~ussions about how to reform Medicare. Proposals to 
increase the Medicare Part B premium or to cparge wealthier beneficiaries a higher premium have 
received attention! recently as' policymakers look for ways to contain rising program costs. 

! 	 ' ,I " ',' 
The Commission'S! upcoming report on beneficia1 financial liability will include more detailed analyses on 
out-of-pocket health care spending. The most current data from the cost and use supplement to the 1992 
MCBS will be us~d for these analyses. l :: The analyses will focus on how out-of-pocket spending varies 
among different se~ments of the Medicare population. Of particular interest are the out-of-pocket expenses 
of traditionally vul'nerable groups of beneficiaries, ~ including African Americans, Hispanics, those without 

I 
supplemental insurance coverage, and the oldest and poorest beneficiaries. 

, !' I 	 ' 
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Chapter 16 

The ~hanging. Labor Market for 
Physicians 

The Physici~n Payment Review Commission's interest in the 

changing labor market for physicians stems from two sources: 
its mandate ;to examine the supply and specialty mix of 

physicians, a~d its effort~ to monitor changes in the market for 
health services and suggest to the Congress the implications ,of 

these changeS: for public policy. 

Over the pastJ5 years, policymakers have returned periodically 

to issues surfpunding the adequacy and competencies of the 

nation 's heal~h work force, focusing primarily on physicians. 

For many years. these debates were driven by concerns that an 

oversupply of;physicians might undermine other efforts to bring 

health care costs under control. and that the nation was, 
training relatively too many specialists and' relatively too few 

physicians in ;primary care (defined as family practice. general 
internal medicine. and general pediatrics). (Obstetrics­

gynecology ii not considered a primary care field for the 
purposes of this chapter.) A variety of federal policies have 

been proposed and implemented to address these concerns. 
" 

More recently, changes in the health care' marketplace have 

created a ne#-, context for considering these concerns. Some 

argue that th~ problems of physician oversupply and specialty 

imbalance are among those that will be, resolved by a 

competitive h,ealth care market. In theory, the growth of cost­

conscious intJgrated health systems will alter the number and 
mix of services used by patients and thus the number and mix 

of health professionals needed to provide those services. These 

developments will in turn result in physicians being employed 

at greatly red,uced compensation or being unable to find jobs in 

medicine. thtis sending a signal to students and educators to .... "-' . . 

This chapter includes: 

.' 	Changes in the market 
for health services that 
affect the physician work 
force 

• 	 Signals of change in 
physician specialty mix 

• 	 Signs of changes in 
demand for physicians 
overall ' 

• 	 Changes in physician 
employment 
arrangements 
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change. Others dJubt that market forces will le~d to significant change and contin'ue to call for direct 

action bv policymakers, 'educators, and payers td address concerns about supply and specialty mix. An 
J I i 

argument can als;o be made that market forces cannot be expected to work, given the substantial 

federal subsidies for physician training. I' . . 
! . . . 
i 

In its 1995 and 1(96 annual reports. the Comclission examined whether changes in the organization 
and financing of health care were affecting the labor market for physicians. Two types of change in the 
labor market were assessed:· whether there w~s evidence that increasing demand for primary care 
physicians was l~ading to changes in specialty, mix, and whether there was any indication that the 
market was creatjng incentives to train fewer physicians overall. In last year's report. the Commission 
noted that the ~hysician labor market was in;deed changing, but that these changes. as captured 
through systemat;ic data, were more modest th<;tn suggested by anecdotes. 

i I 

In this report, th~ Commission once again consi1ders the available empirical data to determine whether 
specialty mix and physician supply are changing. This year, the signals are ambiguous. While there are 

some signs that ispecialty mix may be changing in response to market demand for primary care 
physicians, there tare also signs of continued strpng demand for physicians in highly specialized fields. 
In addition, despite common beliefs to the contrary, many indicators do not reflect an oversupply of 
physicians. Final)y, changes in the market ap~ear to be affecting the conditions of employment for 

manx physicians!' . I. ' 

! 
MARKETS REL~VANT TO THE PHYSICIAN IWORK FORCE 

I . 
In considering ~hether changes in the marke;t for health services will influence shifts in physician 
supply and specialty distribution. it is important to recognize that there are actually two markets of 

interest: the market for physicians' services ahd the market for physician training. This distinction 
matters for two t,easons. First, market pressure~ may lead to diametrically opposed responses from the 
two markets. Although organized systems of ~are may be demanding fewer physicians and relatively 
more primary Jare physicians than in the Jast, teaching hospitals, under . significant pressure to

I ., . 

economize, may Ibe more dependent than ever on using residents to meet service needs. Moreover, even 
if graduates of tJ.S. medical schools begin tJ respond to market pressures by increasingly seeking 

I I 

positions in priIT;lary care fields, hospitals maYI continue to meet their staffing req~irements by filling 
positions with illternational medical graduates (lMGs). 

I ' . 

Second, notwith:standing' substantial changes i~ the market for physicians' services, the length of the 
training pipelin~ and the large stock of practicing physicians will preclude any substantial short-run 
impact on supplr and specialty mix. For examble, a large increase in startIng salaries for primary care 

physicians will rot likely affect the behavior if individuals who have just. begun training in surgical 

I .I. 

I This chapter 'does not consider the impact of market changes on the geographic distribution of practicing physicians or 
the demographic composition of the physician work forte. . . 

, , 
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specialties. ~s a result one would expect that indicators measuring the production of physicians would 

lal! behind those measuring changes in the practice environment. Furthermore. given the size of the 

p~ol of practicing physicians. even substantial changes in the behavior of recent graduates will have 

only a small!;effect on the size and composition of the physician work force. 

Data are presented in this chapter that describe both of these markets. For example. data on the 

number and:'mix of residents are indicative of changes in the market for training. Data on physician 

incomes and: practice arrangements are relevant ,to changes in the market for physicians' services. 
" 

" , ' 

:i 
CHANGES IN THE SPECIALTY MIX OF pHYSICIANS 

There are several indicators of potential changes in the mix of physicians in different specialties: 

relative incomes. the availability of jobs, and medical students' expressed specialty preferences. These 

indicators. reviewed below. suggest a moderate trend toward generalism. 

In previous reports, the Commission also examined data from the annual residency match to consider 

whether there were changes in the types of residency positions sought by graduating medical students. 

Because of the difficulty in interpreting these data. the Commission has not included them in this 
, 

report.- u 
,j 

l; 
, 

Changes in Relative Incomes 

The Commi~sion noted that in 1994 physici,an incomes had fallen for the first time since the American 

Medical Association (AMA) began collecting these data. In 1995. median physician income 
rebounded, rising about 3.8 percent (Table' 16-1). The two-year trend. however. shows a loss of about 

2.5 percent. ;As a result. real median incomes remain below those for 1993 (Mitka 1997). Analysis of 

this series t,hrough 1994 found the decline in physician earnings was directly (although weakly) 

associated wjth an increase in managed-care penetration (Simon and Born 1996). 
, 


'" 

Although m6st specialties experienced income increases in 1995. patterns of income changes differed 

somewhat asross specialties. Moreover. the patterns are not consistent within specialty groups (e.g .• 

primary care, surgery). For example. while incomes of family practitioners and pediatricians are at a 

new high. median incomes for internists continue to drop. Median incomes across all physician 
specialties continue to remain far apart, however, at $250,000 for orthopedic surgeons and $124,000 for 
those in fa~~ly practice.) 

2 'Data frain the resident match can be difficult to interpret as indicators oflabor market change for several reasons. First, 
the number o( positions that happen to be offered through the match varies annually. Second. because it is geared to 
graduating medical students. the match does not encompass those fields that are entered in later years (for example. training 
in internal medicine subspecialties begins after completion of a residency in internal medici~e). 

3 Expectations about starting salaries are another potential barometer of income shifts between generalists and 
specialists. Regrettably. the annual survey on physicians' expectations about starting salaries that the Commission had 
included in,previous reports is no longer available because the firm that conducted it, Physician Services of America, has gone 
out of business.' 

I, 

11 
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Real Median Physician Indome, by Selected Specialties and Years 
(1995 dollars in thousands/). ". 

Specialty 1981 
1 

1985 1990 1991 1992 1993 1994 1995 

Primary Care 
Family practicy 
Internal medicine 
Pediatrics 

$118 
139 
106 

I 
$107 

139 
I 

106 
I 

$107 
138 
115 

$108 
138 
116 

$108 
140 
121 

$115 
157 
126 

$113 
154 
113 

$124 
150 
129 

Surgery , 
General surge~y 
Ophthalmology 
Orthopedics . 

194 
I 
213 
I 

196 
202 
311 

188 
221 
259 

194 
188 
269 

236 
191 
283 

226 
180 
279 

225 
194 
250 

Other Specialtie~ 
. Anesthesiolog'y 
Obstetrics-gynecology 

. I 
Psychiatry i 
Radiology , 

All Specialties I 

194 
181 
116 
191 

152 

192 
I 

169 
122 
207 
I 
155 

230 
212 
123 
230 

150 

232 
221 
122 
247 

154 

237 
204 
129 
258 

159 

231 
210 
126 
252 

164 

205 
187 
123 
226 

154 

203 
200 
124 
230 

160 

SOURCE: Atnerican Medical Association socibeconomic Monitoring System. 
I Ii . 

• Not available. i 
I 

NOTES: Vflues have been adjusted for infl1tion using the gross domestic product deflator. 

Incomes are revenues net of expeAses~ . 
i I 

! 

Changes in J:obs Available by Specialty 
i I 

I ;. 


Many expect ihe growth of managed-care or~anizations to result in more job opportunities for primary 

care physicia~s and fewer positions for specialists. The one longitudinal source of information on the 

availability of~obs in different fields is an AMA survey of residency program directors concerning the 

employment Jxperience of their recent graduates, their perceptions about the difficulties graduates 

have in gettin~ jobs (particularly in clinical ~racti'ce), and actions they are taking at the program level 

to respond to ithose issues. This survey wasi conducted for the first time in 1994 and has since been 
repeated. In I ~95, physicians in generalist fields were once again reported to have less difficulty finding. 

positions thanithose in specialties (AMA 1997). For example, fewer than I percent of tho~e in family 
1

practice repOI1ed difficulty finding full-time ylinical positions compared with 15.8 percent of trainees in 

anesthesiology, 20.7 percent in gastroentefology, and 14.9 percerit" in ophthalmology. Overall, the 

percentage ofi residents having difficulty in~reased from 6.3 percent to 6.9 percent. The trend varied 

substantially fCross fields. however. Residerits in a number of fields had less difficulty finding a job in 

1995; these included family practice, anesth1esiology, cardiology, and plastic surgery. Others had more 
I I 

. difficulty, including residents in internal medicine, pediatrics, general surgery. obstetrics-gynecology, 

and ophthalniology. It is unclear whether changes in rates reflect true differences in job availabi1ity or 

altered percebtions about how hard it will 6e to find a full-time clinical position (AMA 1997)., . 
I 
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I 
A survey of training outcomes by the American College of Cardiology also suggests that specialists 

continue to bd able to find jobs. Fully 98 percent of those surveyed had obtained a post-training 

position. Whil~ about half found the job search to be very or somewhat difficult. 42 percent found the 
, • • oj

search very or isomewhat easy (American College of CardIOlogy 1996). 

L 
Changes in lVIedical Students' Expressed Career Preferences 

Among the indicators of changes in specialty mix. the plans of graduating allopathic medical students 
show a continhed strong trend toward generalism (Table 16-2). Almost 32 percent of graduating 

allopathic med,ical students now indicate they are interested in primary care fields. more than double 

the share just five years ago. And for the first time. interest in primary care exceeds the level in 1980 
), 

when it first started to drop. Interest in primary care has traditionally been higher among osteopathic 
medical students; in 1995, 43 percent selected primary care as a career. the same as in 1982 (AOAI 

AACOM 1991'). 
I' 

i 

il 

Among allopathic students. anesthesiology and radiology continue to drop in popularity; only I percent 
of medical school seniors expressed interest in anesthesiology as a career. compared to 7 percent in 

1991 (AAMC!,1996a). 

" ! 

I 

Table 16-2. " Graduating Allopathic Medical Students' Career Preferences, by Selected 
, Specialties and Years, 1980-1996 (percentage) 

Specialty 1980 1985 1991 1992 1993 1994 1995 1996 

Primary Care, 31.0% 29.8% 14.9% 14.6% 19.3% 22.8% 27.6% 31.9% 
Family practice' 14.5 ,13.3 9.4 9.0 11.8 13.1 15.7 16.6 
Internal medicihe 10.6 10.7 2.9 3.2 4.5 6.2 7.7 9.7 
Pediatrics (; 

i 
5.9 5.8 2.6 2.4 3.0 3.5 4.2 5.6 

Surgery ~ I 

General surger.y 4.8 6.2 2.1 2.1 2.1 3.0 3.4 3.8 
Ophthalmology 3.5 3.6 3.4 3.4 3.2 3.4 3.0 2.7 
Orthopedics ' 4.8 5.7 4.7 5.3 4.8 5.0 4.5 4.1 

Other Specialties 
Anesthesiology 2.3 5.7 7.0 6.8 5.7 4.7 2.9 1.0 
Medical subsRecialties 3.7 10.6 16.0 16.4 14.2 12.2 12.0 11.0 
Obstetrics-gy~ecology 4.2 5.4 2.5 2.7 3.1 3.8 4.0 4.5 
Psychiatry I' 2.8 4.2 2.1 1.6 1.5 2.0 2.2 1.3 
Radiology 3.8 5.7 7.7 7.2 7.3 6.6 6.7 4.2 

SOURCE: 
:'

19,?0-1996 Association of American Medical Colleges Medical School Graduation Questionnaire. 

NOTE: Pe~centages based only on students who had decided on a specialty. Data since 1991 based on 
sli~htly different question format. 

1; , 
4 Some 8 percent had no opinion or did not conduct a job search. 
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Changes in th~ Mix of Residency Position~ and Programs 
i 
I 

Another measure of potential changes in speci~lty mix is the mix of first-year residents (Table 16-3). 

Here there is also a trend toward generalism. al'though the shift is less dramatic than that for the survey 
, I . 

of medical student career preferences. In 199~. the share of first-year residents in primary care fields 

rose slightly from 57 percent to 59 percent th;e same level as in 1993. Specialties such as obstetrics­

gynecology and: orthopedics experienced slight losses.s Although graduates of osteopathic medical 

schools have traditionally been more primary-c:are oriented. adding osteopathic residents in osteopathic 

programs to the, count of trainees in allopathid programs does not substantially change the percentage 

in anv field bec~use of their relativelv small ~umbers.• • I 
I 

Table 16-3. 'Distribution of First-Year Residents, by Selected SpeCialties and Years, 
;1980-1995 (percentage) : 

. Specialty 1980 1986 1990 1993 1994 1995 

Primary Care 54% 57% 57% 59% . 57% 59% 
Family practice 13 13 11 12 13 13 
Internal medicine 32 34 36 36 34 35 
Pediatrics 

I 
I 10 11 11 11 . 10 11 

Surgery 
General surger,y 14 13 13 12 12 12 
Orthopedics 1 1 1 2 2 1 

Other SpeCialties 
Anesthesiology 3 2 2 1 1 1 
Obstetrics-gynecology 7 6 5 5 6 5 
Pathology 3 2 2 2 2 2 
Psychiatry 6 5 5 5 5 5 
Radiology 2 2 2 2 2 

SOURCE: 

NOTES; 

I I 

Journal of the American Medical Association Medical Education Issues. 
I 

Percentages do not add to 100 bec~use some specialties are not displayed. 

Includes osteopathic graduates in allopathic programs. 

I 
CHANGING DEMAND FOR PHYSICIANS 

I 
In its 1996 report the Commission noted that both the market for physicians' services and the market 

I 
for training appeared to be signaling that there are too many physicians overall. This year, the evidence 

is less clear. Physician incomes (aggregated!across all specialties) and the number of first-year and 
I 
I 

i 
I 

, The numher of residents in some specialized fields such as anesthesiology is so small relative to the total number of 
I ' 

residents that only massive changes would affect the specialty's share of first-year residents. . . I . 
I 
I 
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total residents ~ontinue to grow. although at lower rates than in the past. In addition, the number of 

residency programs is still climbing, although quite slowly in most fields except for family practice. 
I' 

The number offirst-year residents increased between 1980 and 1990, with particularly large growth in 

1993. After returning to historical levels in 1994, these figures rose again in 1995 to 21.372 (nearly 

II percent) (Table 16-4). The number of first-year residents grew in every specialty tracked by the 

Commission with three exceptions: anesthesiology, obstetrics-gynecology, and orthopedic surgery. The 

overall increase:,cannot be attributed to international medical graduates. After reaching nearly 7.000, or 

36 percent of first-year residents, in 1994, the number of first-year residents graduating from foreign 

medical schoolS fell to about 5.300 (25 percent) in 1995 (Table 16-5). The specialty distribution of 
;'r 

international medical graduates has changed somewhat since 1990, with a mounting share of IMGs in 

anesthesiology, iinternal medicine. pathology. pediatrics, and psychiatry (Table 16-6). 

Table 16-4. : First-Year Residents, by Selected SpeCialties and Years, 1980-1995 

Specialty 1980 1986" 1990 1993 1994 1995 

Primary Care 
Family practic~ 2,371 2,281 1,934 2,503 2,512 2,792 
Internal medidne 5,948 6,234 6,518 7,843 6,524 7,502 
Pediatrics 1,864 1,938 1,937 2,454 1,999 2,273 

Surgery 
General surgery 2.539 2,412 2,408 2,567 2,384 2,483 
Ophthalmology 
Orthopedics I, 

I 
218 257 269 353 311 300 

Other SpeCialties 
AnestheSiology 523 325 358 314 258 207 
Obstetrics-gyqecology 1,220 1,048 1,000 1,121 1,097 1,087 
Pathology 642 415 449 538 388 513 
Psychiatry L 1,063 980 874 1,096 899 1,010 
Radiology )" 409 257 376 430 420 434 

"'I
i 

All Specialties I' 18,702 18,183 18,322 21,616 19,293 21,372 

SOURCE: Journal of the American Medical Association Medical Education Issues. 
j, 

" Data from 1985: are not available. 


b Residents may"riot enter training in ophthalmology in their first postgraduate year. 

, , 

NOTE: InCludes osteopathic graduates in allopathic programs. 

j 
!I , 
() 
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Table 16-5. Trends in the Number and Percentage of Residents Who Are International 
Medical Graduates, by Selected Years. 1970-1995 

. i 
I 

i 
I 

Total Number of Residents 
Percentage Who Are 

International Medical Graduates 

Year First-Year I All First-Year All 

1970 
1975 
1980 
1985 
1990 
1991 
1992 
1993 
1994 
1995 

11,552 
11,401 
18,702 
19,168 
18,322 
19,497 
19.794 
21,616 
19,293 
21.372 

i39,463 
i 54,500 
161.465 
175.514 
18 2.902 
i 86,217
i 89.368 
'1 
97,370 
97,832 

198.035 

29% 
29 
21 
14 
19 
24 
25 
27 
36 
25 

33% 
31 
20 
17 
18 
20 
20 
23 
24 
25 

SOURCE: JoUrnal of the American Medical Association Medical Education Issues. 
. I 

I 
I 

Table 16-6. Shares of Total Residents Who Are International Medical Graduates, by 
I Selected Specialties and !Years, 1990·1995 (percentage) 

1990 1991 1992 1993 1994 1995 

Primary Care 
Family practice 14.8% : 16.1% 18.7% 19.7% 17.9% 16.7% 
Internal medicine 28.6 34.1 36.4 39.6 41.9 42.5 
Pediatrics 31.4 I 33.1 33.3 33.6 32.1 50.6 

Surgery 
General surgery 8.5 9.0 10.8 11.4 11.7 
Ophthalmology 3.7 4.6 4.9 6.5 6.6 6.9 
Orthopedics , 1.3 1.3 1.2 1.2 1.4 1.7 

Other Specialtie~ 
Anesthesiology 11.5 12.8 14.3 16.1 19.9 24.4 
Obstetrics-gynecology 8.0 7.4 7.1 6.1 5.8 6.1 
Pathology 28.1 28.7 29.6 30.3 30.4 33.8 
Psychiatry 21.0 23.0 25.2 32.8 36.1 41.4 
Radiology 3.8 3.9 4.1 4.7 4.9 5.6 

All Specialties 18.0 20.0 20.0 23.3 24.0 25.5 
, I 

SOURCE: Jo,urnal of the American Medical Association Medical Education Issues. 
I I 

• Data not available. I 
I 
I 

I ,I 
A third indicator of the size of the gradua,te medical education enterprise is the total number of 

residents (Table 16-7) and training progdms (Table 16-8). In 1995, allopathic programs grew 

4 percent as the result of increases in most Imajor specialties. The number of residents per program 

dropped in several specialized fields, amorig them anesthesiology (with 58 percent of programs 
I I 

becoming smaller during the 1994-1995 acad~mic year), cardiology (30 percent) and gastroenterology 
I 
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(25 percent). Fewer than 1 percent of programs in family medicine decreased the number of residents 

(AMA 1997).:. 

Table 16-7. :: Total Residents, by Selected Specialties and Years, 1980-1995 

----~ 

Specialty 	 1980 1986' 1990 1993 1994 1995 

Primary Care 
Family practice 6,344 7,238 6,680 7,976 8,587 9,261 
Internal medicine 15,964 18,116 18,734 20,603 20,693 21,071 
Pediatrics 5,171 5,817 6,115 7,460 7,394 7,354 

Surgery 
General surgery 7,440 7,880 7,644 8,243 8,217 8.221 
Ophthalmology 1,480 1,549 1,446 1,674 1,611 1,602 
Orthopedics 2,418 2,822 2,630 3,029 2,903 2,872 

Other Specialtie? 
Anesthesiology 2,490 3,864 4,889 5,696 5,490 4,861 
Obstetrics-gynecology 4,221 4,525 4,315 5,074 5,046 5,007 
Pathology 2,186 2,299 2,364 2,731 2,766 2,788 
Psychiatry 3.911 4,892 4,673 5,044 4,979 4,919 
Radiology 2,766 3,095 3,775 4,236 4,189 4,090 

All Specialties 62.853 76,815 82,902 97,370 '97,832 98,035 

SOURCE: JO,urnal of the American Medical Association Medical Education Issues . 

• Data from 1985 are not available. 
1, 

NOTE: Includes osteopathic graduates in allopathic programs. 

Table 16-8. 	 Number of Allopathic Residency Programs, by Selected Specialties and Years, 
1979-1995 

Specialty 	 1979 1985 1990 1991 1992 1993 1994 1995 

Primary Care 
Family practice 385 385 383 393 395 407 430 455 
Internal medicine 443 442 426 427 418 416 415 416 
Pediatrics 245 236 215 217 214 215 215 215 

Surgery 
General surgery 331 306 281 281 270 270 271 269 
Ophthalmology 155 142 136 137 135 135 137 137 
Orthopedics 180 168 163 161 161 161 160 158 

Other Specialties 
Anesthesiology 161 165 155 157 155 155 149 154 
Obstetrics-gynecology 
Pathology 'i 

304 
358 

292 
261 

275 
217 

273 
195 

273 
192 

274 
188 

273 
186 

272 
185 

Psychiatry 223 211 196 200 197 198 196 201 
Radiology 221 211 210 210 206 205 206 206 

All SpeCialties 4,742 4,799 6,938 7,189 7,065 7,277 7,347 7,657 

SOURCE: Journal of the American Medical Association Medical Education Issues. 
I 	 . 
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Changes in college students' willingness to purbue medical careers might be a lagging indicator of a 

tightened labor market for physicians. To date. however. there is no evidence that shifts in the 

organization and ~elivery of medical care are di~couraging college students from becoming physicians. 

For the 1995-1996 school year, the number of allopathic medical school applications rose to an all-time 

high of 46.591, up about 3 percent from the Iprior year (Barzansky et al. 1996: AAMC 1996b). 

Medical school ~nrollment has remained relatively flat ,over the past 20,years (Figure \6-1). The 

10,781 applicants to osteopathic schools in 19~5 represe~ted an !ncrease of 5 percent over the prior 

year (AOA/AA<;OM 1997). i 
I ' 

Figure 16-1. Applicants and First-Year Enrollment in U.S. Medical Schools, 1975-1995 

50,00~ I 
45,009 

40,000 

35.00? 

i 
30,000 

25,000 

20,000 J 

-------------~-------------------15,000 

10,000 

5.00P 

04:----------~,--------~~----------~----------~ 
1,975-76 1980-81 1985-86 1990-91 

,- Applicants First-Year Students 

SOURCE: Barza~sky et at. 1996; AAMC 1996b. 

As an indicator 9f change in the labor market for physicians. growth in the number of applications to 
medical school should be interpreted with caution, however. That is because employment prospects in 
other fields also influence students' willingnes~ t6 apply to medical school. Uncertainty about future 

I , ' 

prospects in law,: business, engineering, and other professional fields thus may contribute to students' 
I , I 

growing interest in medical careers. A downturn in the labor market for lawyers has led to fewer law 
school applicant~. Since 1990, the number of pbople taking the law school entrance exam has dropped 
by one-third. and about 50 of the nation's 180 ~ccredited law schools have reduced class size in recent 
years (Chandrasekaran 1996). 

, 
: 
I 

Other changes, ~uch ,as the number of physiciJns taking early retirement or relocating, might also be 
indicators of response to shrinking opportuniti~s for physicians. While there is considerable anecdotal 
evidence that physicians are retiring. moving, and becoming more dissatisfied with their careers, there 

i I 
I 
I

I
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continue to be no good data . sources to track these factors. 6 Similarly, changes in the roles of 

nonphysician ~ractitioners who provide primary care services (for example. nurse practitioners and 
physician assistants) might also signal an oversupply of physicians. Such changes are more difficult to 

measure, however, and may be confounded by current restrictions on payment and practice, as well as 

by the varying roles that these practitioners play in managed-care organizations. 

CHANGING TERMS OF EMPLOYMENT 

Changes in the market for health services may have another effect on the labor market for 
physicians-namely, the terms of employment or types of practice arrangements available to new 
physicians. In 1995, the share of physicians who are employees increased to 39 percent. up from 
36 percent in:J 994. At the same time, the share of self-employed physicians dropped to 55 percent 
from 58 percent (Mitka 1996). Union membership has also grown dramatically among physicians. 
although unio~ members still account for a small share (less than 10 percent) of the nation's practicing 
physicians (Worcester 1996). 

A related trend is the growth in salaried positions rather than offers of income guarantees or other 
forms of compensation. Merritt. Hawkins and Associates, a national physician recruitment firm, 
reports that 63 percent of the job searches it conducted between April 1995 and April 1996 were for 
salaried positions, compared with just 44 percent the year before (Kostreski 1996). 

CONCLUSIO,..,S 

The evolving market for health services appears to be changing the national labor market for 
physicians. The lack of data at the market level precludes our ability to determine whether these 
changes are more pronounced in the most competitive markets. National data indicate that positions in 
generalist fields are becoming somewhat more attractive. but that changes in relative incomes have 
been modest.· Overall job opportunities for physicians, however, do not appear to be contracting. The 
changing market does appear to be affecting physicians' practice arrangements, with an increasing 
share of physicians becoming employees rather than being self-employed or holding equity in a group 
practice. 

i' 
6 Changes :in the average retirement age can be obtained from the AMA's Physician Masterfile, but these calculations 

are not made r~gularly. 
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