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JeSE MJr.LIXlNADO l'Anuc:x a L(Ji'Q\IUn 

Ce:pl.lty A~ey Omc:ra1 ~, S!:Cliw Projl:Ctl Division 

Februaty 16, 2000 

Pharmacy Director 

Division ofHealth Care Fi.J::LiulQing 

6101 Yellowstone Road 

Room 259B 

Cheyenne, WY 82002 ,
, 

Dear Medicaid Pharmacy Director. 

As you may be aware, a. cunmt national iDv;=stigation by State and federal agencies has 
reyeaJ.ed a pattern of'misrepresetUatlons by some dxug manufacturers of 14e average wholesale 
.prices and wholesale acquisition costs of certai:a. of th~ products. AS a result of these 
m..isrepresenta.1i~ Medicaid and M...ncare bave substaDlially overpaid for these drogs and \Vill 
CQntll1UC to do'so unTil corrective m~ ate implem.rmted. To that end, First DataBank, Inc. 
("FDB")'has been coopctating with tcpn:se:nrarives ofthe Staie Medicaid Fraud Control Units in 
the development of procedures that will improve the accuracy and validity Qf the information 
provided to the States. 

'. 
" " .

W.e b~UlCve. we have reached an agreement that will effec;t immediate and significant 
re(onn Df the' process, as the initial phase ofau ovc:ralJ c:frart to CIl.5UI'e that Medicaid chug prices 
are based. on true iufoma1lon. lDdeed, the ISUbstance of this proposal baa ILi'eady been olitlined 
to State Phmnacy Directors, partico1ady at your 1uly 1999 national coma-cuce, in. a pt'CSentation 
in which Assistant United Stares Attomey Reed Stephens, HHS..OIO Associate Counsel Maxy 
Riordan, MaJ:yland :MFctJ Director Carolyn McElroy and most State Phannacy Directors· 
participated. W =consequently write to inform you of the substance of the procedures FOB will 
adopt and. the effect you may anticipate iom i~ as well as to solicit yom comments or 
suggestions" which should be submitted to the us al the above adc:1ress by March 6, 2000. 

Stated. briefly, under tho ImpencIia.g chang= to c:un-ent procedUres, FOB will base the . 
average 'whol~a1e prices it reports on mBlket prtces~ rather than che price:;; identWl:d by 
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manufacturers. AdditiOl1ally, FDB will 11~ lODger n:port a price for a prcduct UDless its 
man.u.fa.c1:urer has certified the eample~eness and aceuracy of the pricing iDfcmnation submitted. 
We are enclosing for your revieW a copy ofthe maxket price suzvey that will be used initially and 
a draft letter from. FDB enunciating the specific terms Df the revised pricing procedure. This . 
revised procedUl'e does not change the existing tqms ofthe COmpanyls contract v.;m your state. 
but merely provides an improved mCSJts for FDB to provide more accurate information to the 
StateS. More importantly, in view ofthe Medicaid program's legal obligation to rcimbUISe true 
provider acquisition costs, such an effort by the States to eDsure that payment. is based on actual 
prices is mandatory. Consequently, 110 cuxrent legal commitment or program regulatioDS are 
being altered. On the contruy. it is the goal of the revised reporting process to ensure 
compliance with e:ri3ring, laws and contracts,. FDB,ishDplem.entmg tl:u:se changes on a voluntary 
basis and without any additional charges to the States or their agents during the 'existing teons of 
the applicable couuacts.· 	 , 

It is also important to note that the dtug price misrepresentations that have occurred, and 
that will be corrected through FOB, relate to only a limited number of medications. generally 
infusion.. i:ahalation aud injectable productS.. 11ms, while total Medicaid expenditures for the 
drugs in question ate quite subst.mtial, the price olmost drugs will be unaffected by the revised 
procedure. ' 

Nonetheless~ we antieipate that the more accurate price information will result in a 
significant reduCtion in reimbursement for the affected drugs, and you will in all likelihood 
receive initial compJamu' or objections about. lowered. Medicaid paymctits, Accordingly) we 
wish to emph~e the following filets: 

1) 	The revised Fm.t Data n:porting process does not involve any changes in sratutes. 
regulations, program rules or COtltrae:tual term.5. Any resulting reduction in prices will 
be the result ofFirst Data more effectively perfonning the task it is already required
to perfonn. 	 ,.' 

2) 	 As a result. there is no basis for ~ contention, t:hat any individual state is answerable 
for 4imillished Medicaid payments - no pmvider ean rationally criticize a single state 
agency for a change in pricing when the SSA has takeu no action tc:' cause it. 

3) Since no red.uction in payment will occur unless real world pricing justifies i~ the 
'. revis=4 procedure is not ODly fitir tel providers. but an altagether appropriate shift 

flam l'elimc:e on false to true iDfOrmation. . ~ 

4) 	Ifproviders Concede that reimbursements exceed acquisition. costs but maintain that 
the surplus is 1le<:e5$3.tY to cover' aneWary costs of the d.tug's administration, e.g., 
nursing or incidental supply expenses. their argument runs expressly CQunter to law. 
Und.er MediCaid. Program requirements,. ~burse:ment is dependent on the 
acq1.Usition cost ofthe.drugs. not !he overhead costs involved in dispensing them. 

S) Finally, it cannot be overemphasized that in 'ri~ of the clear eVidence we possess 
. - that certain current AWP and WAC d31a is grossly inaccurate for certain drugs, a 
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mod.ification _of ex1stlIlg practices is mandatoIY. No entity charged with 
implementation or enforcement of Medicaid program rules can respo~ibly 
counte.nanc~ iii. reimbursement system that Violates the statUtory o'bligatiol1 to 
reimburse provider acquisition costs. . 

. 
We encourage you to cotl1U11lDicate this infOaDaUon to your fiscal intermediaries" so that 

they will also be prepared for the anticipated changes. t.ntimate1y, it is our intentioIl that 
continuation of our inquiry will result in fill'ldainental changes regarding the reporting .. of 

.. phannaceutieal prices and a. consequent reduction in the cost ofdrugs to government health care 
programs. OAe such change we envWoD as a n.ecessary componeDt to any negotiated resolution 
with a man:uf$Cmrer is the obliptiOD to c~fy that the prices it reports to First Data. retlect true 
wh~lesale prices. . 

Thank: you for your attention to this matter, and we look farward to your response. The 
State Medicaid Fraud Courwl Unit5 have already made numerous contacts with their 
corresponding State Pharmacy Directors. and we will undoubtedly continue to solicit infonnation . 
and input from you as our iD~estiganon develops . 

.. L. TiJnathy Teuy, Directar Nevada MFcU, 
President N.A:MFCU 

K~ny 01HrieD,'Director Maine MFCU 
DaVie! Waterb'w:y, Director Wasltington MFCU 
Thamas F. Staffa. Assistant Deputy 
- Attorney G=Sl~ New York MFCU 

ec:: State MFCU Directors 

.' 
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. 

.... ;".' 'ByG£O&CE'AN 
SlQillleporiu 'o/T"" W~wl~iCil~_u.. 
;""WASHINGTON-The 
prognm made an estlma 
improper'payments to m , 
in fiscal'I996. accordlng to a'financial audit 
be,lng Prepared by government reviewers. 
, ' : Tile new calculation by, the Inspector 
~eneral's office ,of the, Department of, 
f(eaJth and Human Services re~~nts a 

, S~ate Medicare Plan 
The Senate GOP plan to overbaul Medi­
care would'~We the eligibility age to 61 , 

, from 65 and would seek .ligbtly deeper ' 
cuts in payments to bospltals than the 
House, plan. ArtIcle on page A4. , 

big' jump from traditional estimates of, 
medical·spending irregularities. Policy
analysts generally have peggedfi-aud lind 
abuse at 3% to 10% of overall' health 
spending. The inspectOr general's report, 
which hasn't yet been made public, would 
suggest that improper payme)lts last year 
amounted to 12%,of Medicare's $194 billion 
budget. ',.,. 

, The audit "verifies what a lot or people 
at. the grass roots have been saying,"
remarked Charles Grassley. chairman of 
the Senate Special Committee on Aging.
"There's a great deal of suspicion among 
taxpayers, particularly senior citizens. 
,with regard to overbillin~ in Medicare," 
,the Iowa Republican added: 
Bllkby-BIll Review 

. ' People familiar with the audit say It Is 
based on a detailed; bill:by-blll review of' 
about 5.000 Medicare claims filed last year.

'Investigators viSited doctors, hospitals: 
laboratOries and other prOviders to check 
whether medical records:.,corroborated 

CORRECTIONS 
& AMPLIFICATIONS 

AN 'ARTICLE in the Florida Journal 
, edition last Wednesday incorrectly stated 
that' Orlando tourism 'officials' data on 

,out-ilr·state visitors, would indicate de­
,ml\nd for 52.4 million room'nights in 
1996. Aroom-night is generally defined in 
the lodging industry as a room sold no 
inatterhowmany individuals are in it. The 
article:failed to report that an average of 
2,46 Individuals stay in a typical room and 
should have stated the number of room· 
nights as 21.3 million.----­

claims riled wlth'!tie Medicare system. thai act.gOvern~eilt auditotShRve taken' . ' 
Auditors reportedly found problems with· 'new stepS: to review IndividusH:ase rec­
30% of the claims. "," " "mils, rather than relying on 

rhe main recipient of the audit wUl be 
e Health Care Financing Adrillnlstra­

tion. which oversees Medicare. A HCFA 
spokesman said hetlelieves the audit "will' 
be ausefulroadmap,to protect the Medi-" 
em.! program;'~. and ,could helpreduc~" 
flaws In the system; The spokesman sald 

,that In recent years" "we've made pretty , ' as well as statisUcai screens that look 'for' 
'good progress In Improving M~lcare In-,aberrant billlilg patterns,' " ' " 
,tegrityon all fronts." : " " ' ", , But ciitics"Il!c1udlng lr1aIcolni:Splll'­
. The l!lSpector general's offiCe declined 
to comment on the audit. noting that the 
report Is still being completed. HCFA Is 
due tj) get anofficl8J drafHiHhe report , 
next month, with an opportunity to attach' 
its own comments before formal publica-
lion oUhe audit later this'year. ' 

· . ' The audit fQundbllllng problems were 
common thoughout Medicare; according to 
people knowledgeable about .the study. 

· Irregularilles were especially pervasive In 
home'health services and.skilled nursing
facilities, but there weren't any'areas that 
were deemed spotlesS:, ..' . 

The rePort is likely to be welcome news 
,for federal fraud Investigators, who re·' 
cently have, gained extra funds to pursue 
health-care cases. The audit may be. less· 
welcome news.for medical providers.They . 

, are likely to raise gUe5lions about whether .' 
the study's relatively small size - 55 mil­ I 
lion In claims - Is enough to justify Its, 
extrapolation to' the entire Medicare' 
program. 

, Fraud or Lapses? . . . 
Doctors and other providerS also are 

likely to question Whether apparent evi; 
dence of Improper payments Is fully juSt!- , 
ned. At this stage, people Involved. lri 
draftlng the report, aren't saying hOw 
many of the'suspected problem cases 're­
neet underlying fraud and abuse, com· 
pared with those that simp,," may reflect 
Innocen\ lapses In recol'll-keeping. ' 

The audit Is' being carried out under the ' 
Government Management· Reform Act, 
which cans for rigorous review of govern- , 
ment agencies' bookkeeping'under gener­

· ally accepted accounting principles, Under . 

data., ", . :' ,', , 
' HIstorically. Medicare has delegated 

much o~.lts" ciaims'processing to private
,insurance cOmpanies. wblcb pay bills for 
: specific parts of the counlry;,These In'" 
:surers.' known as "rJScai InlermOOIaries/'
him their own fraud-Investigation units. 

row, a fraud expert at ijarvard U¢veJ;Slty. 
have Contended that the fiscal-liltermedi­
ilry system fOcuses mainly on niaklrig sure 
that claims are ,submitted Ina standard 
fashion, rather 
Medicare is payin2'.for appropriate care; 

'-,' .. 
-.,,' , . 

" , 
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EXECUTIVE SUMMARY 
ISSVES IN PHARMACY BENEFIT MANAGEMENT 

KICKBACKS, FRAUD, AND PATIENT HARM 

BACKGROUND: Pharmacy Benefit Management firms(PBMs) provide their customers (health 
plans, employers, and government agencies) with five basic services with significant benefits to 
customers and opportunities for expansion ofdrug benefits for beneficiaries: 

1) real-time claims processing, reducing administrative costs per transaction 
· 2)access to large networks of retail pharmacies, at reduced prices 
3) control of use ofexpensive drugs(prior approval, exclusion) 
4) data about usage, trends, growth areas 
5) formulary management-maintaining lists ofcovered drugs 

Over time, PBMs have expanded from these services to five oth~r service areas, each with 
· potential to reduce costs and improve benefits: 

1) drug utilization review,minimizing harmful interactions for patients 
2) brand to generic substitution, reducing therapy costs 
3) mail order pharmacies,reducing prices perprescription 
4) disease management programs, improving patient compliance and outcomes 
5) solicitation of payments and rebates from manufacturers, some ofwhich are returned to their 
customers. 

PBMs compete with each other on the following bases: 

1) Price(usually expressed as discount off A WP("average wholesale price"). 


Typical PBM price to customers: A WP-12%plus $3 dispensing fee, less for mail order. 

2) payments from manufacturers passed through to customers 


· 3) Network retail pharmacy access-convenience for members 
4) on-time delivery of mail order prescripti,?ns 
5) brand to generic drug ratios 

PBMs make their profits from five primary sources: 

1) the spread between their price to customers and the price paid to pharmacies. 

2) the spread between their costs and'mail order payments. 


mailto:Jim.Sheehan@USDOJ.gov


3)fees from add-on services( utilization review, disease management) 

4) sales of data about patient, physician utilization to drug information wholesalers 

5) payments from drug manufacturers 


Of these profit areas, by far the most' important are payments from drug manufacturers and data 
sales.(the other profit areas are minimally abov~ break-even). Both manufacturer payments and 
data sales depend primarily on the number of "covered lives" controlled by the PBM, so that the 
PBM will "loss lead" on claim processing to get access to covered lives. According to 
information we have received, some PBMs allegedly also engage in illegal acts to increase their 
payments from drug man~facturers, and to avoid passing on discounts and rebates to customers 
or beneficiaries. 

WHAT DO SOME PBMS DO THAT IS WRONG? 

1. They solicit, accept, and retain payments from manufacturers to influence their discretion 

about providing the right drug, at the right price, to the right p~tient,and to influence their advice 

to health plans.. . 

-"we can kill your drug" 

-"we control x doctors, and x patients" . 

-we agree to use best efforts to cause each health plan "to add all Pfizer Products to the Plan's 

formulary" and to "cause each Plan to treat each Pfizer product in a favorable manner"(Pfizer vs. 

peS). 


"." ,'~ 

2. They solicit, accept and retain payments from manufacturers to influence their discretion as an 
agent for customers and beneficiaries, and do not disclose the payments received. 
-counterdetailing fees ' , 
-information collection fees 
-market share movement payments 
-disease management fees 
-intervention cost participation 

. 3. They make false statements to manufacturers and customers in order to obtain reba~es and 
retain them.(lie-:-up, lie-down) 
-secret rebate agreements 
-customers and manufacturers not permitted to directly review records of payments, or rebate 
agreements(must use selected auditors who sign confidentiality agreements) 
:'aggregate reports to manufacturers which double-count sales, fail to exclude 
MedicarelMedicaid. 

4. PBMs use professional pharmacists to contact physician offices seeking changes in 

prescriptions. . 

These pharmacists do not exercise independent professional judgment in providing their best 


. recommendation to the physician office based upon appropriate professional review of the 

2 

.-,t, 



patient;rather, they are either paid by the PBM to infl~ence their recommendation, or(if 
employees) they are given scripts and quotas to "move"market share in the desired direction. 
Often, they are forbidden from deviating from the scripts, and forbidden from contacting the' 
patient to determine if a switch involyes risks or problems for the patient. The scripts often 
mislead the physician about the coverage for the drugs, and the likelihood of adverse outcomes. 

5. The PBM payments to influence pharmacist recommendations, and the quotas for successful 
switches, result in false statements and false records by pharmacists of physician approval for 
drug switches. 

6. The calls from pharmacists to physician offices results in delivery of products to beneficiaries 
by mail other than what they ordered, paid for, expected, and need to take to continue their 
treatment. 

. 7. The "therapeutic interventions"(industry term) by pharmacists to change prescriptions put 
many patients at risk for adverse outcomes resulting from the change, a risk that PBMs are either 
aware ofand ignore, or fail to follow. . 
-most"drug switches" involve drugs takenfor chronic conditions, by patients taking multiple 
drugs for multiple medical problems-blood'pressure, gastric reflux disease, high cholesterol 
-failure to counsel with patients, or even advise them of switch efforts, increases risk ofharrri' 
-some patients fail to continue drug regimen after switch because of side effects 
-bad reactions to switched drugs 
-failure of new drug to control condition 
-failure ofPBM or doctor to monitor results of change. 

8. The ''therapeutic interventions" in some cases, result in higher costs to customers or 

beneficiaries: 

-higher priced drugs are the switched~to drugs 

-switch is made from product going offpatent to newer, patented version 

-added costs ofmonitoring, lab work, dosage adjustment 


9. PBMs make payments to other fiduciaries of rebate funds to obtain and retain their patient 

base: 

-"advance rebates" 

-asset purchases(e.g., buildings) 

-aggregated r~bate checks-not passed on to ultimate customer . 

.;;"disease management payments . 


POTENTIAL VIOLATIONS 

-Anti-Kickback Act, 41 U.S.c. 51 , 

-Mail, Wire and Health Care Fraud 18 U.S.C.1341,1345,i346 

-False Claims Act 31 U.S.C. 3729 


3 



-Travel Act(interstate travel to corrimit commercial bribery) 
-False Statements 18 U.S.C.lOOI 
-breach of duty as ERISA fiduciary under 29 U.S.C. 1104 

THIS DOCUMENT CONTAINS AN ANALYSIS OF ALL EGA TIONS PRESENTED BY 
VARIOUS PERSONS CONCERNING VARIOUS PBMs. IT DOES NOT DISCLOSE 
ALLEGATIONS OR CONCLUSIONS RELATING TO ANY PARTICULAR 
INVESTIGATION OR ANY PARTICULAR PBM. 

'. '.' 

4 
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A Recent Example: 

12 Weeks of Performance Drug Program Opportunities by State. 


#Stores wi Completed #Stores wi Completed 	 #Stores wi Completed 
Opportunities Interventions 	 Oppol1unltles' Interventions 

.:f[·;~I'~f~;~.'.:~,lr.• ;i~H9~:}'::~','" 

MA 

ME 

584 15% 

.168 11% 

CO 	 432 16%" . MN 432 '26% 

.438" .' ,·';j,;·ti~~~j~):~ji'!· . 

DC 80 8% MS 438 '8% 


Pf5i?l> ".1,;t~;;,.:. 
FL 	 1648 22% NC 1223 11% 


1293
'~~:ii:':.. 	 ;ti:\: "", :·~~~~~::.t:.<-·. 
. 

HI 5 	 33% NE 136 14% 

10 	 , 113 14% 
~ :! 

Opportunities Interventions 

"j:~f~;;:'<.··. ,:~!~ 465~~";(r~": 

.·.,'~~'iIF\ ,~. " 
~\"I;, 

,WY 50IN .764 

j lj'adi;::~g,; . 	

NV 187 19% 
.... ~.. 

'::',R~::~,: ':313' Totafs:l:": ,~9842.~k;,~!%':~ ., ''''<~;t
KY 	 534 25% 

OK 457 

PA 1631 

'81 

SC 617 

"'s6 '90 

TN . '680 . 

>,f5c . "'.2018 

UT 227 

,;;'/A 908 

VT ·53 

·:;:!·;JiJA> 484 

WI 383 

-wv '318 

... 
18% 

'21% 

21% 

.25%' 

'12% 

13% 

21% 

23% 

22% 

15% 

26% 

31% 

28% 

17% 

17% 

19% 
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HEALTH CARE FINANCING ADMINISTRATION 
Descriptions ofFY: 2000 Fraud and Abuse Legislative Proposals 

PROPOSALS ALREADY SUBMfl*l'ED TO OMB 

o 	 Authorize a Demonstration of Independent Home Healtb Case Management (HCFA 
2000/05) . i' _ \ ,r-. - v-t/' "?'---Os-' 1"" 

• .J';.)f,J..... , 

CJ:,.1" 	 ~~ 
As authorized by the Balanced Budget Act of 1997 (BBA), HCFA is currently developing a home 
health prospective payment system (PPS) that will include adjustments based upon the 
beneficiary's health status and ability to perfonn activities ofdaily living. Under current rules, .the 
home health provider wouJd be responsible for perfonning this assessment ofthe beneficiary, . 
leaving room for providers to overstate the needs of beneficiaries in order to inflate payments. 
We propose to request general demc:>nstration authority to charge an independent home health 
case manager (Hl-I'CM) with tbe task of perfonning home bealth eligibiHty detenninations. initial 
assessments, and reassessments ofbeneficiaries who may qualify for home health services, The 
HHCM would also be responsible for plan ofcare follow-up, assuring ongoing quality care. Oruy 
home health agencies in the designated demonstration areas would be required to participate in 
the demonstration. HCF A would require the care managers to be registered nurses. The IffiCM 
would be prohibited from having any financial relationship with any Medicare provider and would 
be paid on a fee schedule. 

o 	 Allow Home Healtb Agencies to Secure OnlY. One Bond for Bot.h Medicare and ~ 
Medicaid (HCFA 2()OO/06) r; \, ' .\-? . 

. ,'tt"L,b"'\: ro sw<.! \. C.Df ­
BBA requires home health agencies to obtain a surety bond ofat least $50,000, and requires that 
agencies participating in both Medicare and Medicaid obtain a bond for each program. This 
proposal would allow agencies to obtain a single bond. naming both HCFA and the Medicaid 
state agency as dual obligees:· This proposal would keep the cost of surety bonding to a 
minimum while preserving the benefits ofthe bonding requirement. HCFA has already issued 
program instructions that allow home health agencies with combined MedicareIMedicaid 
reimbursements of$334,OOO or less to purchase a single bond for both programs, in response to 
concerns that small agencies were having difficulty obtaining two bonds. This proposal would 
provide a specific statutory basis for this rule and expand it to include all home health agencies. 

o 	 Provide 750/0 Federal Financial Participation for State Agency Administrative Costs 
Related to Fraud and Abuse (BCFA 2000/08) 

Currently, states receive rates 'of federal financial participation (FFP) that vary depending on the 
activity -- for example, states receive 75% FFP for their Medicaid Fraud Control Units (MFCUs) 
and for automated claims processing systems (MMlS), but 500/0 for most administrative activities. 



Many ofthe new programs and services that states use to identifY fraud and waste are outside the 

definition ofMMIS, and are used prior to referral to a MFCU, and therefore do not now qualifY 

for 75% FFP. This proposal would raise the FFP for these programs and services, encouraging 

states to bolster their anti~fraud aativities. 


o 	 Terminate Medicare Benefits of Incarcerated Felons (HCFA 2000/32) 

Currently,· incarcerated felons are entitled to Medicare benefi~s, though they lose entidement to CY;~I ~Y 
Social Security benefits. Prisoners are entitled to Medioare benefits when the prison health care :;.- ­
system imposes cost sharing on the prisoner. lbis proposal would require the state or federal (. 
prison system to bear the cost of health care for incarcerated felons. It would also prevent felons . 
from selling their Medicare numbers, thereby serving to avert both fraud and cost-shifting. , 

1999 PROPOSALS SOON TO BE RE-SUBMfI"I'ED TO OMB 

MEDICARE 

o 	 Reduce Misuse of Partial Hospitalization Services by CMHCs (HCFA 99/46)1t~ ** 

These two proposals would prohibit providers from furnishing partial hospitalization services in a 

beneficiary's home or in an inpatient or residential setting: They would also authorize the 

Secretary to set additional standards or requirements for services furnished by community mental. 

health centers (CMHCs). Partial hospitalization is a very narrow benefit intended only for persons. 

in acute psychiatric distress who. but for these intensive services, wouJd likely be hospitalized. 

However, the benefit ha~ been frequently abused. These proposals would reduce the abuse ofthe 

partial hospitalization benefit and improve the Medicare program's ability to screen out 

unqualified CMHC providers. § \:J':. ~Vv- &or r ~ 


. 0 	 Create Civil Monetary Penalties for False Certification of the Need for Care (HCFA 
99/31) *. .. . 

This proposal would create new civil monetary penalties for false certification ofthe need for 

partial hospitalization and hospice services when the certifYing physician knows that the . 

beneficiary does not meet eligibility criteria for such services. 


o 	 Require Private Insurance Companies to Provide Medicare Secondary Payer 

Information (HCFA 99/36)R, ** 


Currently, there is no requirement that group health plans let Medicare know about those 

beneficiaries for whom they provide primary coverage. Medicare faces numerous hurdles in 

recovering mistaken payments for beneficiaries who have private health insurance. This proposal 

would require all group health plans to provide infonnation that will enable Medicare to identity 




beneficiaries who have other coverage. As a result, HCFA would know immediately whether 

Medicare was responsible for making the primary payments for health care services .. ~~1~ ~~.v-

o 	 Require Insurance Companies to Report Liability and No Fault Insurance Payments 

for Medicare Beneficiaries (HCFA 99/34)ft 


. Currently, no fault and liability insurance companies are not required to notify Medicare when a 
beneficiary has been involved in an accident and a no fault or liability insurance settlement is paid. 
As a result, Medicare is often billed for services and makes a conditional payment in cases where 
another party should have assumed primary payment. Providers and suppliers ofservices rarely 
notify Medicare of situations in which it is the secondary payer. Ifmedical expenses for an 
accident are mistakenly. paid by Medicare, the program must be reimbursed by the insurance 
settlement. This proposal would require insurance companies to notify. Medicare ofany liability 
and no fault insurance payments made to Medicare beneficiaries or health care providers for' 
health care services. 

o 	 Impose Double Damages When a Third ..Party Payer Fails to ACknOWli).Status 
as Primary Payer (HerA ~9/37)*. . /,' 

Currently, the government can coHect damages in recovering mistaken Medicare prim ' . 

payments from third-party payers that have failed to'comply with Medicare secondary payer ~ 

proVlslons. Unfortunately, some private insurers, who by law are obligated to pay a medical claim \ 

before Medicare, purposely fail to pay the claim for which they are responsible knowing that 

Medicare will inadvertently pay the bill. This proposal would allow Medicare to recoup double 

the amount owed by the insurer in these cases. 


o 	 Permit Medicare and Medicaid to Recover Overpayments and Penalties from 
Providers that Declare Bankruptey (HCFA 99/42)*. ** 

Currently. providers ~ho owe fines or who must return overpayments to the Medicare and 
Medicaid programs can effectively block recovery by declaring bankruptcy. This proposal would 
give Medicare and Medicaid the right ofmst recovery when a provider files for bankruptcy. 

o 	 Provide Additional Remedies to End Illegal "Kickback" Schemesft , U 

A serious area of fraud is "kickbaclC' schemes. where health care prOviders unnecessarily send 
patients for tests or to facilities and receive inappropriate financial rewards. While we have ./ 
established criminal penalties for these schemes, additional tools are needed to stop this practice. V 
This proposaJ would allow prosecutors to get a court order to put an immediate hatt to such 
schemes and levy civil as well as criminal remedies. This proposal was developed by DOJ. 
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o 	 Extend Subpoena and hijunction Authority (BCFA 99/39) 

Currently, the Secretary has authority to issue civil monetary penalties in cases offraud. Include 
in that authority are the powers ofsubpoena and injunction. However, these powers are not , 
included in the Secretary's authority for other administrative sanctions such as exclusion. Th~: 
Secretary needs more powerful tools in order to aggressively investigate fraud. kickbacks and I 
other prohibited activities. This proposal gives the Secretary the authority to require witnesses to 
appear and produce testimony related to cases involving frau4ulent claims, excluded providers 
who continue to provide services, and other sanctioned activities. 

o 	 Expand Sanctions for Steering or Failure to Provide Services to Plans' 

Contracton (HCFA 99127) 


Currently, HCFA can penalize contracting organizations for failing to provide covered services or 
for screening potential enrollees for health problems. This proposal would expand current 
protections by allowing the imposition ofseparate penalties against a health plan's providers, 
contractors, or agents. These new penalries may be in lieu of, or in addition (0, any penalties 
assessed against the plan directly. 

o 	 . Allow Civil Money Penalties for Services Ordered or Prescribed by Excluded 
Providers (HCFA 99/43) 

Current1y~ CMPs can be levied against excluded individuals who are furnishing a service, but not 
against individuals providing a service ordered by an excluded provider. This proposal authorizes 
CMPs when the individual providing a service knew that the orderer was excluded. 

o 	 Clarify Applicability of Civil Money PenaltieS (BCFA 99/32) 

Current law contains contradictory language regarding HCF A's ability to impose CMPs in a. 
ntimber of areas involving non-compliance with Medicare rules and regulations. This proposal 
clarifies HCFA's authority to impose CMPs. 

o 	 Re-establish a "Knowing" Standard for Kickback Penalties (HeFA 99/40) 

A 1995 Ninth Circuit decision interpreted the anti-kickback statute to require «knowing and 
wilful" action. This proposal would remove the requirement that the government prove 
"wilfulness," making the burden ofproofmore similar to that of other criminal statutes. 

o 	 Reinstate Reasonable Diligence Standard For Imposition of CMPs (ReFA 99/44) 

CMPs can be imposed in cases offalse claims for Medicare reimbursement. lllPAA altered the 
legal burden ofproof for the government, making providers liable only if they acted with 
"deliberate ignorance" or "reckless disregard" of the truth. This proposal would return to the 
previous standard or "reasonable diligence" for imposing CMFs for false Medicare claims. 

.-J
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o 	 Impose CMPs f or Failure to Submit Diagnosis lDformation as Required By BBA 
(HCFA 99/29) 

BRA requires practitioners to provide certain medical il!formation when ordering certain items or 
services. There is no penalty for failure to comply with this provision. This proposal would 
authorize CMPs for failure to comply. 

MEDICAID 

,0 Prohibit Affiliations with Individuals Debaned by Federal-Agencies (HCFA 99/12) 

Current law prohibits debarred individuals from participating in Medicaid as providers, but does 
not prohibit them from affiliating with providers. This proposal would require Medicaid providers 
to assure that they do no~ have deb~ed individuals as employees, consultants, or in other 
affiliations. ' 

, 
o 	 Impose a Surety Bond Requirement Upon Providers of Non-Emergency 

Transportation (BCFA 99/13) 

Non-emergep.cy,trarisportation has grown from $100 miUion to a $1 billion industry in the past 
five years. States have requested this authority. States would be allowed to except volunteers 
who are paid only mileage for their efforts in cases where access might be a problem. 

o 	 Impose a Surety Bond Requirement Upon Non-Physician Clinic Operators (HCFA 
99/14) 

States have requested this authority .• 

o 	 Impose a Surety Bond Requirement Upon Phannacies (BCFA 99/15) 

This would be an option'for the states. States could also set a threshold, for example requiring 
bonds only of pharmacies that receive more than $200,000 annually from Medicare. 

o 	 Permit States to Exclude Beneficiaries for State ConvictioDS (HCFA 99/17) 

Currently, states can exclude beneficiaries from Medicaid if the ,individual is convicted of specific 
Federal crimes involving the defrauding ofMedicaid. This proposal would allow states to 

. prosecute recipients in state court and to use a state court conviction as a basis for exclusion, 

, 

* Part ofPresident Clinton's January, 1998 Radio Address 
** Part ofHCFA's 1998 Fraud Bm 
*** Part of 1999 Budget Bill 

TOTAL P.05 
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MEDICARE FRAUD AND ABUSE 


• 	 Proposed Medicare Contracting Reform. Since 1994, CF A has developed several 
legislative proposals targetipg Medicare contracting retl rm. The legislation is intended to 

. improve the Secretary's flexibility in negotiating with 	 edicare claims processing 
contractors by removing some of the statutory restri~ ions on RRS' contracting authority~ 
Under current 1aw, the Secr~tary can only terminate aMedicare fiscal intermediary 
agreement after the contrac~or is given notice. and provided with an opportunity for a 
public hearing. The part of the contracting reform legislation thafis relevant to Medicare 
fraud and abuse is the provi~ion that eliminates the $pecial provisior1s for termination of 
contracts with fiscal intermediaries and carriers. Tfus would bring Medicare contractors 
under the same legal frame~ork as other government contractors and allow RCFA to 
terminate contractors who did not live up to program standards in any area, including 
fraud and abuse standards. : 

• 	 HCFA Response to OIG Report. OIG recently found that RCFA's fraud units do not 
proactively identify instances of fraud and abuse or· program vulnerability and made 
recommendations as to how to address the problem. RCFA's W]'itten response to the OIG 
recommendations is attached. The recommendations center around improving the 
contractor performance evaluation system, requiring contractor performance evaluations 
to list RCFA's national and: regional objectives, standardizing data collection procedures 
and definitions of key terms, and providing an opportunity for fraud units to exchange 
best practices. RCFA concurred with the recommendations and mentioned the fact that 
they are using their Customer Information System as a fraud detection tool and will 
require contractors to atten4 OIG regional training session to educate them about the 
proper development of case~ to refer to law enforcement agencies. 

• 	 HCFA Implementation of:Medicare Integrity Program. KassenbaumlKennedy gave 
RCFA new authority to contract with private sector entities to promote the integrity of 
the Medi,care trust fund. Prior to this legislation, commercial activities carriers were 
contracting with the providers whose claims they process;' redu~ing their incentive to 
detect fraudulent claims and putting other providers at a competitive disadvantage. 
RCFA's new authority allows it to contract with private entities that are not insurance 
companies who have the po~ential to carry out fraud and abuse activities as well as or 
better than existing contractors. RCF A has put an RFP out and hopes to contract' with 
three companies to conduct:fraud and abuse audits by theend of 1999. 

! 
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ARTMENT OF HEALTH 81. HUMAN SERVICES Health Care financing AdministratIon 

The Administrator 
Washington. D.C. 20201 

DATE: OCT 271998 

TO: June Gibbs Brown 
Inspector General 

FROM: Nanc~~Ann Min DeParle ~
Admimstrator. 

~-J\- flP~ 
, 

SUBJECT: . Office of Inspector General (OIG) Draft Report: "Fiscal Intermerual)' Fraud 
Units," (OEI-03-97-00350) 

We welcome the suggestions in the above-referenced report that provides national 
information on the peno!lllance offiscal intermediary fraud units. We appreciate OIG's 
efforts to help us strengthen the monitoring and oversight of fraud unit efforts. 

The data collected for the report covered fiscal year (FY) 1996. Beginning in 1997, the 
Health Care Financing Administration (HCFA) mandated that fiscal intennediaries (FIs) 
use the HCFA Customer Infonnation System as a fraud detection tool. The tool will 
enable the FIs to proactively identify fraud. In addition, during FY 1999, HCFA 
contractors will attend OIG regional training sessions that will further educate them about 
the proper development ofcases to be referred to law enforcement agencies. 

We concur with the report's recommendations. Our specific comments follow: 

.OIG Recommendation # 1 
HCFA should improve the contractor petfonnance evaluation system so that it not only 
encourages continuous impiovemeri.t.but also holds contractors accoWltable for meeting 
spe~ific objectives. 

HCFA Response 
We concur and plan to develop specific national objectives to be evaluated during FY 
1999. In September 1998, we visited 13 contractor fraud units to gather information that 
will help us develop ambitious, but practical. objectives. In addition, HCF A through its 
contractor has just completed gathering the requirements to be lL<ied in the design ofa 
new program integrity management information system. The process required that the 
data metrics needed to evaluate Medicare contractor medical review and benefit integrity 
effectiveness be identified before building the new system. A contract has been let to 
build the new system. 
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OIG Recommendation #2 

HCFA should require that all contractor perfonnance evaluations list HCFA's national 

and regional objectives and address whether or not the fraud unit is meeting those 

objectives. 


HCFA Re§PQnse. , 

We concur with the intent. The.fraud unit contractor performance evaluation standards 


. are being re-examined and will reference national objectives.. Our regional offices have 
the authority to negotiate individual perfonnance objectives with each contractor, so the 
creation ofregional standards may not be necessary. 

OIG Recommendation #J. 

HCFA should establish a standard set ofdata that can be used to measure fraud units' 

perf()rtnance in meeting established objectives. Require that aU contractor perfonnance 

e~uation reports contain this data. 


HCFA Response 

We concur. In March 1999. HCFA identified and distributed a list ofthe most significant. 

data metrics for regional office use in the FY 1998 contractor evaluation process. The 

development ofnational objectives will include the data. metrics to be used in determining 

ifobjectives have been met. 


OIG Recommendation #4 

HCFA should establish clear definitions of key words and ter'nll) (e.g., complaint, case, 

program vulnerability, and overpayment). Disseminate definitions and require that 

HCFA program integrity staffand fraud unit staff use the same definitions. In a future 

update of the Medicare Intermediaty Manual, revise sections so that these words are 

consistently used to mean the same thing. 


HCFA Response 

We concur. We will review the definitions ofkey words in our CUlTent Medicare 

Intennediary Manual. To the extent that we find inconsistencies, we will make 

appr()priate revisions. 


OIG Recommend8tion #5 

HCFA should provide opportunities for fraud units to exchange ideas, compare methods, 

and highlight best practices relating to fraud and abuse detection. 




" 

.. 

HCFA Response 
We concur. 

Page 3 - June Gibbs Brown 

In March 1998, HCFA convened a national conference to identify best 
practices in fighting waste, fraud, and abuse. The conference brought together 
representatives from Medicare contractors, private industry, law enforcement, health care 
providers, and beneficiaries, in order to discuss ways to combat fraud. ReFA listened to 

, these experts, and we·are working to incorporate their effective methods into our own 
progratil integrity strategy. 

I, 
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FACT SHEET 

3, 

Contact: HH.S b"eflos--<~:-±t::~ 690-6343 
, 

THE CLINTON ADMINISTRATION'S COMPREHENSIVE 

STRATEGY TO FIGHT HEALTH CARE FRAUD, WASTE 


AND ABUSE 


Overview: Since 1993, the Clinton Administration has fOCU$ed unprecedented attention on the 
fight against fraud, abuse andjwaste in the Medicare and Medicaid programs. Today, th,e result is 
a series ofinvestigations, indi¢tments and convictions, as well as neW management tools to 
identify wasteful mispayments fO health care providers . 

. The heightenedfoeus onfraudand abuse since 1993 by the HHS Inspector General, the FBI and 
Department ofJustice, HHS' Health Care Financing Administration (HCFA) and others 
throughout government is yielaing a new, more detailedpicmre offraudulent activities aimed at· 
the Medicare and Medicaid systems. New surveys and audits have helped investigators pinpoint 
areas ofvulnerability and ongoing patterns ofabuse, which in turn are leading to changes in law 
enforcement and administrative actions. 

At HHS, Secretary Shalala lau"ched Operation Restore Trust, a ground-breaking project aimed at 
coordinating fodet'al, state, local andprivate resources and rclrgeting them on areas most plagued 
by abuse. During its two-year demonstration pha$e, the project identified $23 in overpayments for 
every $1 ofproject costs. In adl!ition, the Secretary led the way toward steady, guaranteed 
funding for anti-fraud ~fforts by the HBS inspector General, included in the Health Insurance 
Portability and Accountability ~ct of1996 (HIP AA). 

. I 

On January 26, 1998, President Clinton sent to Congress the first annual report ofthe Health 
Care Fraud andAbuse Control, Program -- ere by R -- w' shows remarkable 
progress in rooting out health care fraud and buse. In FY 1997 alone -- hefirst full year of 
anti-fraud and abusefunding under HIPAA - early $1 billion was retu ed to the Medicare 
Trust Fund, the large~t amount:ever. HHS also cluded more than 2, 0 individuals and entities 
from doing busine~s with Medicare, Medicaid, an state health care programs 
in FY 1997for engaging infrau.d or other professional misconduct - a near doubling (a 93 
percent increase) over 1996. In :addltion, HHS increased convietio health care fraud-related 

20 percent, andpursued 4,010 civtl health care aud cases -- an inc ase of61 
Since 1993, ~ctio1'l$ affecting HHS'program alone have saved taxp 1'3 more 

increased health care fraud convictions by ethan 240 percent. 
I 

ation will continu~ to expand its efforts to identifY wrongdoers and to obtain 
convictions. The budget bill signed by President Clinton in August 1997 includes many new fraud 
fighting tools sought by the Administration. In addition, President Clinton proposed an anti:fraud 
.and abuse legislative package as part ofhis FY 1999 budget that would save Medicare some $2 
billion over 5 years. I 
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CLINTON ADMINISTRATION EFFORTS TO FIGHT FRAlID, WASTE, AND ABUSE, 

Operation Restore Trust. In May 1995, President Clinton launched Operation Restore Trust (ORT), a 
comprehensive anti-fraud initiative in five key states designed to test the success of several innovations 
in fighting fraud and abuse in the Medicare and Medicaid programs. HCFA, the HHS Inspector General, 
and the HHS Administration on Aging are working in partnership to carry out ORT. During the two year 
demons1ration. ORT identified $23 in overpayments for every $1 spent looking at the fastest-growing 
areas ofMedicare, including home health care, skilled nursing facilities. and providers of durable 
medical equipment. In May 1997, Secretary Shalala announced a new, nationwide expansion ofORT to 
look at additional areas of fraud and abuse this year. ' 

• 	 Fraud and Abuse Hotline. HIlS has expanded the 1-800-OOS-TIPS hotline started in 1995 to 
report fraud and abuse in Medicare and Medicaid programs. Over 38,000 complaints that 
warmnted follow-up action have, been received since it began service. The hotline i~ staffed 
Monday through Friday, 8:30 a.m. to 6:00 p.m. Eastetn Time, and assistance is available in both 

I 

English and Spanish. Medicare beneficiaries across the nation are now receiving the toll-free 
number on their monthly Medicare statements. making it easier for them to help Medicare crack 
down on fraud and abuse. 

• 	 Administration on Aging Ombudsman Program. As a partner in Operation Restore Trust, the 
. Adminis1ration on Aging has tralned thousands ofpaid and volunteer long ten::n care ombudsman 
and other aging services providers to recognize and report fraud and abuse in nursing homes and 

, other long term care settings. 
. 

Guaranteed and Expanded Funding. In August 1996. President Clinton signed the Health Insurance 
Portability and Accountability Act (HIPAA) legislation into law, which for the first time created a stable 
source of funding for fraud control. This law established the Health Care Fraud and Abuse Control 
Account, a key proposal of the Clinton Administration, to which money is deposited annually from the 
Medicare Part A Trust Fund to help finance expanded fraud and abuse control activities. The additional 
funding, $104 million in FY 1997 and up to almost $120 million in FY 1998, is divided between HIlS 
and the Department ofJustice to cpordinate federal. state and local health care law enforcement . 
programs; conduct investigations. audits, evaluations and inspections relating to the delivery and 
payment ofhealth care; help facilitate enforcement of civil, criminal and administrative statutes on 
health care fraud and abuse; provide guidance to the health care industry on fraudulent health care 
practices; an,d establish a national data 1?ank to receive and report final adverse actions against health 
care providers. . 

• 	 New Anti-Fraud Grants. On AugUst 21, 1997, HHS awarded more than $2.25 million in grants 
funded by mPAA for new prognUns to aid in the fight against health care fraud and abuse. Ofthis 
amount, more than $1.5 million in "Health Care Fraud and Abuse Control Grants" will be 
administered by HCFA. the HHS Inspector General, and the Department ofJustice. The HHS 
Administration on Aging also annoWlced a total of$900,OOO in grants to be administered through 
state offices on aging, which will help expand the Department's highly successful Operation 
Restore Trust program. In June 1997. the Administration on Aging also awarded funds to 1210cal 
agencies to recruit and train retired professionals to teach older persons and their families what to 
look for when reviewing their billing statements and how to report potential waste, fraud, and 
abuse. 

• 	 Expanded Office of the Inspector General (010). In FY 1997, the Office of the Inspector General 
received approximately $70 million from the Health Care Fraud and Abuse Control Account. The 

. 	 r . 
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funding enabled the OIG to open six new field offices to facilitate enforcement actions, increasing 
from 26 to 31 the nwnber of states in which the OIG is present. Provisions under HlPAA will also 
establish a fraud and abuse database to identify healtb care providers who have been the subject of 
adverse actions as the result of illegal or abusive practices and award grants to partner agencies 
engaged in investigations, prosecutions and audits ofhealth care fraud and abuse. 

• 	 Increased Efforts by the Department of Justice (DOD. The Department ofJustice was allocated 
approximately $24 million ofth~ money appropriated from the Health Care Fraud and Abuse 
Control Act to step-up their efforts to investigate fraud and abuse and enforce criminal and civil 
statutes applicable to health care fraud and abuse. In the last four years the Department of Justice 
has increased resources, focused investigative strategies, and improved coordination among law 
enforcement to fight health care fraud. Due to DOl's comprehensive efforts, the number ofhealth 
care fraud convictions increased by more than 240 percent since FY 1992. 

• 	 Incentive Program for Fraud and Abuse Information. On June 3, 1998. HHS announced a new 
regulation to implement the Incentive Program for Fraud and Abuse Information, created in the 
Health Insurance Portability and Accountability Act. Under this program. which starts in January 
1999. rewards will be paid to Medicare beneficiaries and others who report fraud and abuse in the 
Medicare program if their information leads directly to the recovexy ofMedicare money for 
fraudulent activity not already under investigation by law enforcement agencies, the HHS 
Inspector General, state agencies or Medicare's contractors. Rewards will be for 10 percent ofthe 
recovered overpayment or a $1,000 maximum, and will be financed from the collected 
overpayments, after all other fines and penalties have been recovered. 

Tightening Standards for Home Health Care Providers. HHS declared a moratorium on enrollment 
ofnew home health providers in the Medicare program While implementing new regulations to prevent 
fraud in home health care. The new regulations include provisions to: (1) require home health agencies 
to post surety bonds of at least $50,OOQ before they can enroll or re-enroll in Medicare; (2) require a 
minimum number ofpatients to establish an agency's experience in the industry prior to seeking 
Medicare enrollment; and (3) require agencies to subniit detailed information about all businesses they 
own to prevent the use of shady financial transactions to exploit Medicare. This action is consistent with 
strong evidence that the best way to stop fraud and abuse in our Medicare program is to prevent 
unscrupulous providers from ever ente#IJ.gthe program. The moratorium was lifted on January 14, 1998. 
HHS is also developing a new renewal process for home health agencies currently in the program, and is. 
doubling audits and increasing claims reviews to help weed out bad apple providers. In addition, the 
Clinton Administration in March 1997 proposed a new regulation that would revise the federal standards 
(Condition ofParticipation) that home health agencies must meet in order to participate in the Medicare 
program. The new rules require home ~ealth agencies to be more accountable for the care they provide 
and to conduct criminal background checks on the aides they hire. 

At the Clinton Administration's urging, several measures to fight fraud in horne health care Were 
included in the Balanced Budget Act of 1997, including: 

• 	 Establishing a prospective payment system for home health services, to be implemented by Oct. 1, 
1999. Moving to a PPS system will be a tremendous tool to stem the flow ofhome health care 
dollars. HCFA will set, in advance, what it will pay for a unit of service, how many visits will be 
included in that unit and what miX of services will be provided. 

• 	 Paying home health services based upon the location where the service is provided-the patient's 
home-as opposed to where the seIVice is billed. This will stop agencies from getting higher urban 
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reimbursement when, in fact, the service occurred in a lower-cost rutal setting, 

• 	 Eliminating periodic interim payments to home health agencies. These payments were previously 
used to encourage Medicare participation and now are no longer necessary. 

.. 	 Tightening eligibility for home :health services so that providers can no longer game the system by 
certifying patient eligible for home health services simply because they need blood drawn on a 
regular basis. There is a separate benefit for blood drawing services only. ,­

New Requirements for Durable Medical Equipment Suppliers. On January 20, 1998, HHS published 
a regulation to help prevent fraud and. abuse in the supply ofdmable medical equipment (DME) for 
Medicare beneficiaries. DME has been identified as a prime area for potential fraud against Medicare, 
and it is one ofthe special focuses ofOOS' anti-fraud initiative, Operation Restore Trust. Under the 
regulation, suppliers ofDME, including wheelchairs, canes, and other medical supplies, would be 
required to obtain surety bonds of at least $50,000. The requirement applies to payment for any DME 
furnished on or after January 1, 1998. In adclition, the proposed regulation would ban DME suppller 
telemarketing; require suppliers to have it physical office and a listed phone number; codify a 

.~ 	 requirement that suppliers reenroll in Medicare every three years; prohibit suppliers from reassigning a 
supplier number; and apply criminal ~d civil sanctions for misrepresentations on billing number 
applications. On January 24, 1998, the President announced that, to ensure that medical equipment 
suppliers are providing the medical devices they claim, the Department ofHealth and Human Services 
will conduct nationwide on-site inspections ofmedical equipment suppliers. 

The Medical Integrity Program (MIP) and ]Payment Safeguards. This system ofpayment safeguards) 
also authorized by HIP AA. identifies and investigates suspicious claims throughout Medicare, and 
ensures that Medicare does not pay claims other insurers should pay. Mn» also ensures that Medicare 
only pays for covered services that are reasonable and medically necessary. HCFA's current payment 
safeguards are already paying dividends in cost savings. These safeguards comprise a comprehensive. 
system which attempts to identifY bnproper claims before they are paid. to prevent the need to "pay and 
chase." HCF A's current strategy for program integrity focuses on prevention and early detection. Some 
ofthe payment safeguard activities include: the Medicare Secondary Payer Program, medical review, 
cost report audits and anti-fraud activities. The payment safeguant activities returned $14 for every $1 
spent, and saved an estimated $7.5 billion for FY 1997. The SecondarY Payment Program alone. which 
is identifYing whether insurers should:pay claims that in the past have inappropriately been paid by 
Medicare, saved more than $1.1 billion in 1997. 

Improving Health Care Industry Compliance. The HHS Office ofthe Inspector General has issued 
compliance program guidance for hospitals to assist in developing measures to combat fraud and abuse 
in the hospital industry. In addition, the OIG released guidelines identifYing steps the clinical laboratory 
industry should undertake to improve adherence to Medicare and Medicaid statutes, regulations, and 
program directives. The guidelines are part of the Inspector General's continuing efforts to work with 
health care providers to promote voluntary compliance with the applicable statutes, regulations, and 
program requirements pertaining to federal and other health care programs. In addition, the OIG has 
issued fraud alerts, advisory opinions and other guidance as part of an ongoing effort to promote the 
highest level ofethical and lawful conduct by the health care industry. 

Correct Coding Initiative. In 1994, HCFA began the Correct Coding Initiative by awarding'a contract 
for the development of correct coding 'policy for all physician billing codes referred to as current 
procedural terminology (Cpn codes. Implemented in 1996, this enhanced pre-payment, control and 
associated software update resulted in a projected $260 million in savings in FY 1997. In FY 1998, 
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HCFA will continue to develop co<ting policy and edits with a focus on new CPT codes with the 

potential for high utilization. ' 


Substantive Claims Testing. HCFA is now working to develop a sUbstantive testing process to help 
determine not only whether claims are paid properly, but also whether services are actually rendered and 
medically necessary. 

Education Efforts. HCFA's contractors educate the provider billing community, including hospitals, 
physicians, home health agencies and laboratories about Medicare payment rules and fraudUlent activity. 
This education covers current payment policy, documentation, requirements and codfug changes through' 
quarterly bulletins, fraud alerts, seminars an~ more importantly, through local medical review policy. 

Los Alamos National Laboratory. The lab is developing sophisticated pattern detection methods for 
application to Medicare's vast data banks. These methods will help identify and target suspect claims 
which need additional review. This effort could start directing investigators to new cases offraud and 
abuse. 

Tough New Requirements fo.. MediCare and Medicaid Participants. President Clinton's FY 1998 
budget proposal included several additional anti-fraud provisions. In addition. President Clinton 
introduced new legislation in March 1997, the "MedicarelMedicaid Anti-Waste, Fraud and Abuse Act of 
1997;" that established tough new requirements for individuals and companies that wish to participate in 
Medicare and Medicaid. Most of the Clinton Administration's recommendations were included in the 
budget bill signed by the President on August 5, 1997) including: 

• 	 Penalties for services billed by a provider who has been excluded by Medicare and Medicaid. 

• 	 Penalties for hospitals who contract with providers who have been excluded by Meclicare and 
Medicaid. 

• 	 Civil monetary penalties levied on providers that violated the anti-kickback statute. under which 
the physician received SOme kind of incentive for referring patients. 

• 	 Requiring health care proViders ~pplying to participate in Medicare or Medicaid to provide their 
Social Security numbers and their employer identification numbers so HCF A can check an 
applicant's history for past fraudulent activi~. 4/ 

• 	 Barring convicted felons fro", partioipating In Medicare and Medicaid. c::,~ 
-7 to-Step Anti-Fraud and Abuse Legislative Pa<:kage. To build on the Administration's unprecedented k ~, 

success in fighting health care fraud, waste, and abuse, President Clinton'S FY 1999 budget proposal "e,." 
includes an anti-fraud and abuse legislative package that saves Medicare some $2 billion over five years. ~ 
The package includes measures that would: ~~~ 

• 	 Eliminate excessive payments for certain drugs, for which the Inspector General has reported "" 
Medicare currently overpays; 

• 	 Ensure Medicare does not pay for claims that ought to be paid by private insurers, such as taking 
steps to ensure that Medicare is aware of liability settlements and of other coverage obligations of 
private insurers; 
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• .Ask providers to pay fOl'their atiditsl which will allow Medicare to double the n~ber .of audits; 
and . I 

• Ensw-e that filing for ba.nk:ruptcy, calot shield providers from their obligations to Medicare. 

##if 
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PRESIDENT UNVEILS TEN LEGISLATIVE PROPOSALS AS PART OF ms 

ONGOING ANTI-FRAUD, WASTE, AND ABUSE COMMITMENT 


January 23, 1998 


(1) 	 Eliminating Wuteful Excessive Medicare Reimbursement for Dmgs. A recent report 
by the HHS Inspector Genetal found that Medicare currently pays bundreds of millions of 
dollars more for 22 ofthe mpst common and costly drugs than would be paid ifmarket C) :.J 
prices were used. For more than one--third of these drugs, Medicare paid more than I \..y 
double the actual average wholesale prices. and in one case pays as high as ten times the 
amount. This proposal would ensure that Medicare payments be reduced to the actual 
amount that the drugs cost. . 

(2) 	 Eliminating Overpayments for Epogen. In a 1997 report, the HHS Office ofInspector 

General (OIG) found that reducing the Medicare reimbursement for Epogen (a drug used 

for lddney dialysis patients) :to reflect current market prices would result in more than 

$100 million in savings to the Medicare program and beneficiaries. 


(3) 	 Doubling the Number ofAudits to Ensure That Medicare Only Reimburses for 

Appropriate Provider Costs. Right now, not all cost-based providers (e.g., hospitals, 

home health, non-PPS, skilled nursing facilities) are audited. This proposal would assess 

a fee to cover all audits and cost settlement activities for health care providers. These 

steps help ensure that Medicare only makes payments for appropriate provider costs. 


(4) 	 Lowering Medicare's Payments for Equipment Through A Nationwide Competitive 
Pricing Program. Competitive Pricing would let Medicare do what most private and 
other government health care purchasers do to control cost - lower costs by injecting 0/_ / 
competition into the pricing: for equipment and non~physician services. 'Y 

(5) 	 Eliminating Abuse of Medicare'S Outpatient Men1t.a.l Health Benefits. The ~S 


Inspector General bas found. abuses in Medicare's outpatient mental health benefit ­
in particular that Medicare is sometimes billed for services in inpatient hospitals or 

homes. This proposal would eliminate this abuse by requiring that these services are 

only provided in the appropriate treatment setting . 


. .' 
(6) 	 Creating Civil Monetary Penalties For False Certificatiop of The Need For 


Cru.-e. Recent HHS Inspector General repons identified providers who 

inappropriately certified that beneficiaries needed out-patient mental health benefits 

and. hospice services. This proposal would impose penalties on physicians who 

falsely certify their patients' need for these two benefits. 
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(7) 	 Preventing Providers From TakiD.g Advantage of Medicare By Declaring 

Bankruptcy. Providers who have defrauded and abused Medicare often file for 

bankruptcy in order to avoid paying fines or returning overpayments, leaving 

Medicare strapped with the bills. This proposal would give Medicare priority over 

others when a provider files bankruptcy. 


(8) 	 Taking Action To End IDegai Provider "Kickback" Schemes. A serious area of 
fraud is "kickback" schemes, where health care providers unnecessarily send patients 
for tests or to facilities where the provider is financially rewarded. While we have 
established criminal penalties for these schemes, additional tools are needed to stamp 
out this practice: specifica1~y, allowing prosecutors to get a court order put an 
immediate halt to such schemes, and to allow civil as well as criminal remedies. 

(9) 	 Ensuring Medicare Does Not Pay For Claims Owed By Private Insurers. Too 
often, Medicare pays claims that are OWed by private insurers because Medicare has 
no way ofknowing the private insurer is the primary payer. These proposals would 
take steps to address these problems including: requiring insurers to report any 
Medicare beneficiaries they cover; allowing Medicare to recoup double the amount 
owed by insurers who purposely let Medicare pay claims the group plan should have 
made; and imposing tines for not reporting no-fault or liability settlements for which 
Medicare should have been reimbursed. 

(10) 	 Enable Medicare to Capitate Payments for Certain Routine Surgical Procedures 
Through a Competitive Pricing Process With Providers. This will expand 
HCFA'g current "Centers ofExcellence" demonstration to enable Medicare to receive 
volume discounts on these surgical procedures and, in return, enable hospitals to 
increase their market share and gain clinical expertise. 
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Jilishington, D,C. 20530 

April 8, 1998 

To: 	 Chris Jennings 

Deputy Assissarit to the president, 


From: 	 John T . Bentivogli1'1IJ, _' 

Special Counsel fo~alth Care Fraud 


SUbj: 	 Correspondence between 'DOJ'and the American Hospital 

Association - ", 


I thought you might beintere~te'd in the' at ta~hed.' The ,DOJ 
letter is only an initlal r~sp'onse,,:" pending" furthe'r· discuss~ons 
with the AHA. While the AHA is, u,nlikely" to be completely, ' ", 
satisfied, we believe ~e are taki~g appropriate~teps~to a4dress 
legitimate concerns from various .. quarters about the procedures we 
are using in national projects. Some of -those steps are 'outlined 
in the DOJ response. However, we have emphatically:.rejected a) 
num~er of AHA recommendati?n~" inch~,?ing'~ ~orator'iu,m ,on False ~(~ 
Cla:lmsAct enforcement lactlvlty and lmposltlon of a, $100, 000 ~. 

'threshold on FCA cases. i 	
'''-­

If you have any questions, please feel free to contact me at 
(202) 514-2707. 
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EXecutiw Office for United S1ates Attorneys 
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Apri16, 1998 

Joseph P. diGenova ' 
diGenova " Toensing
901 15th Street, N.W. 
Suite 430 
Washington. D.C. 2000S 

Dear Mr. diGenova: 

, I write to provide an initial :response [0 your March 27. 1998, le.tter to the Deputy 
Attorney General about the concerns of the American'Hospital Association regard.ing the 
Justice Department's law enforcement efforts under the civil False' Claims Act (PCA). I also 
want to thank you for'meeting with other Department representatives and me on March 31, 
1998. Since we had just received your letter, we were not in a poSition to respond fully to 
your concerns at the meeting. but we soon will supplement this response in order to do that. 

I 

We appreciate your support ,for our efforts to. protect the Medicare Trust !:YDd-from 
fraud and abuse. It may be helpful to clarify what conduct does - and does not -- constitute 
a violation ~ the FeA. The staNte and case law make clear that honest billing mistakes that 
are the result of simple negligence do not violate the FeA, and it is not the policy of the 
Department of Justice to use the PCA to address such honest or inadvertent mistakes. On 
the other hand, health care providCJ;S who submit claims to Medicare (or other federal health 1 . 
be~fit profI~) with actual knowledge that the cl~ is false or in recldess disregard or J:u,,~:;. 
deliber:ate mdifference to the truth or falsity of the claun may be held accountable under the , ~'~ 
peA. The reckless disxegard and deliberate indifference provisions include provider actions ,:::V 
that ignore Or fail to inquire about readily discoverable facts which would alert them that 
false claims are being submitted, . 

The only way [0 determine \Yhether a !D&tter is cognizable under the peA is to 
consider carefully the pertinent facts and our actions under the FCA (like those under any 
other federal staNte) should be based upon the particular facts and circumstances of each 
individual matter. In connection with national enforcement projects in the health care area, 
we have established mechanisms within the Department to provide national-level coordination 
and to encourage the use of best practices by offices participating in those projects, For 
example, in the national project investigating laboratory test unbundling, we are encouraging 
United States AtlOmeys' offices to Use initial. pre-litigation contact letters that invite 

VZ'd 
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providers to confer with us about their potential FCA liability. While we will continue in 
appropriate circumstances to use other legitimate means to pursue an investigation, we hope 
these and other steps we have taken will avoid future misunderstandings about the 
Department's goals for enforciDg the PCA. 

We cannot agree to your request for a moratorium on our law enforcement 
responsibilities under the FCA. To do so would be inconsistent with our professional 
obligations and our policy of resolving each potential FCA action on its own merits. 
We have made substantial efforts to implement the statute in a fair and responsible manner. 
Por example, while we have sent demand letters to providers in the unbundling project, we 
also have agreed to provide reasonable extensions of time upon requests from the providers. 
In most instances, United States Attorneys' offices hAve requested and providers have agreed 
to tolHng &greement8 so potential fitlse claimS are oot forfeited und~· the statute of 1.I.mitB.tions 
while discussions continue between the United States Attorneys' offices and the providers. 
These actions represent a reasonable and professional accommodation to potential litigants, 
which we hope will facilitate just resolutions of the claims. Of course, we eocourage 
hospitals, through their counsel, to communica1e directly with the relevant Assistant United 
States Attorneys and, ifnecessary. the United States Attorney, concerning these matters. In 
the unlikely event that those communications do not resolve issues that arise in the next thirty 
days relating to an extension of time for discussions, prior to the commencement of 
litigation, counsel should contact Michael Hem, Director, Commel'Cial Litigation Branch of 
the Department's Civil Division. 

I hope this information is helpfUl. We welcome a continuing dialogue with the 
provider community and encourage you to contact us directly if you have additional 

. concerns. 

. Sincerely, . 

~k~~ 
United States Anomey 
District of Massachusetts 
Cha.iIman 
Attorney General's AdviSory 

Committee 
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diGENOVA & TOENSING 
ATTORNEYS-AT-LAW 

March 27~ 1998 

VIA COURIER 

The Honorable Eric H. Holder, Jr: . 

Deputy Attorney General 

Department ofJustice 

950 Pennsylvania Av~nue, N.W; •• 


'. Washington, D7C, 20530 
... 

" :-" .' 

. ·.c 

RE: 	 Anlerieap. Hospitall\$SQciationProposalfor NatipIial'" . 
Enforcement Guidelines for. Hospitals .. ' . '., ... : . 

. '.. .,.. ~. . 

. Dear Mr. Holder:' 	 :"" . . . - .. ,,' 

. Thank y~u for meeting ~thUSWednesWly,Feb~25,1998 to dis~uss theuse. 
ofthe False Claims Act (FCA) againSthospiUils., ·Weapprecia.teyourci.vilityand·:: ,.. ..........:. . 
willingtiess to listen to our conceIllS about the c\ltrentDep~ent ofJustice (J)OJ)policy: .: •'.' ..•.. 
on this issue..· .' . '. '. 

", 	 " .". 

. . '.. .As Y9uknow, werepre.seIit:the,.Apteri~ ~fI:Osp~~~sd¢iation(.MIAkJne. '. .. ...... 
'. '. AfIA, -in·turn,· represents over 5,000 hospitals, health:sy~~.and .other providers' ofcafe ',,' ".. 
.' ,thiough6utthe country. ·The AHA's membt.(rs:fui"e,beConieJhe.,subjec~·ofa..di$rbing.; "f, ...,. 

'!',?;-_;:.-'---,-':'2:B::!!!~=••T~1f:tJi~i;:~'!i'ff~-).-,,' 

, '.' . ',~>, he8Ithcare'provi4ers, often ~ cOnj~ction~.~tii'th~·ofii~~ofth~:~rGenei'al,\~:;·.:·,;-~;~ ~..{,;.. '...>..)..:../' -':'.'. 

" ..... .Depai1:mel)t of.Hea1th andHuniap.;SerVi~ (OlG):r-~aa liQc;-4evelop~en~'~fP9li~y. ;._,:,~,:.~:~,>." .. < . 
" .. .' .. , 
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areas ofJ;'egulatbry activity. U~ike now, such a referral would occur only after an 
, appropriate evidentiary predicate had been established. In short, the AHA seeks to 

restore objective and reasoned prosecutorialjudgment and discretion to a significant area 
ofenforcement where, in our opinion, they are currently lacking. 

,. 	 THE NATION'S HOSPITALS HAVE WASTED VALUABLE LIMITED 
FUNDS AND PERSONNEL TO REACT TO THE GOVERNMENT'S 
,MISUSEOFTHE FCA 

,.' Hospitals are being forced to reallocat~ staffand funds in order to defend their 
, 'innocenCe againSt a potentially endless series of broad and frequentlyuncoordiriated' 

.. 'recovery projects and investigations. ,Several investigation initiatives have already been 
',starled: ORO 3-DayWindowRule; pneumonia upcoding; Project "Bad Bundle", . \ .. 
eonceriililg laboratory unbundling, and the PATH Audit investigations. The lack 'of 

'centralized management over theSe initiatives has created fundamental problems iii the 
use of the:, FeA agairist hospitals.,' These problems, explained below, indude misuse of . 
ExecutiyeOider 12778, use ofiMdequate evidentiary predicates, and disparate treatment 

, ofhospitals'.,.The fiscal health and reputation ofthisnation's hospitals and lack ofa clear 
.'legaffoundation'forenforcement ~der the FeA require .that these problems.be addressed 

•" as soon ,as possible, Y/hether·it be through tllenational enforcement guidelines,we 
',' .. ,advocate in ~s letter, corrective legislation, or~jfnecessaty,litigation. ' 

, . ,MiSuseof Executive Order 12778 ' . 
. '. 

. .:....~':; ,;" 'Executive,Order .2778 on CIvil JuStice Reform (October 23; 1991) requir~s th~t ' 

,. ,. ";':'~ OOJduorlleYs.riotirypossible defendaritsin·a FCA suit in orderto' attempt to resolve the . 

" ' '. "~' .;;:'; '. ,:.:~.' matter wfthollt' litigatioa '. AS ,the OOJ ~has.stat¢djnits oWn,talking points on the ,FeA, 'the' 

:. ::', ' '.' :.::,' ·:::-:::,idea.,ehm4'ihisExecutiveQJ;derls·that earlydiscU$sionWi$ possibiedefendantswoUld : 


,,' '," .~.. ,' '.,,: _.,;""':_, '."~' .. t.;,.,:," ,.~ ... ~.'.,. " , ,'., ""'.:_ , ' .. .-' '.",' ,'., '\, .', .: .. ,' '., ':., " , " '. 

" : :"" ,)~:.tp-jl;IS('and.elDcientre~lutioiiofthe,goveriunenf~·chilins tbr9ugh:iDforDial-" >:, ,,., 
, :' ».~:f~sc~~Y~~:'~e~?tiations~:im~,~ttlenients..;? '" ;",~::,i ::,:, . . ,:".' '".:,.: ' .. 

" :, " ..·,,:~bni~~n~teIY;uhde~the FCA, llicecuti~e.6fd~i'hiTi8'is:~ing'uSedag~t:,. ' " . 

. . ' :, _",.',innoCent hqsPitais ,in a manner Contrary to'the ,spirit and intent ·of-the order. 'Demand ,.' " 


,"'..' :';):/""'. letters:arej,eing, sent to hospitals without any specific,evidence offiau'd or Wrongdoipg." . ' 


··.,{,.\,;~1"~':it;:t;~~~~~~~;';ti,:~~;~~~~~~;t~~;;2:;'., .... ;'., ...••.. 

;';.,~,~·:::>/,:-::;::,,·~·,~hi~h:~~<?~~OspltalS.p1~t.com:tIUtt~s,etUe,(0~1~s~.two.\V~lcs)arebelDg~¥:··:",.> "~.,,. .. 
:~':;'::'/ ,~:'i:,,:~;;,::,,'!;:;'tQ:~force'hosPitals':to,~ttIe iQld,pay large:·fute$d~.itethb:la¢~ofevideri~.()ffr8.ucV ;1'he::id ;-:f,;;';~:'.;:-.;?:; .:' ,.' 
~,/.~~~~:;":i:~{ ;::;),~~~~i)tiat"(k)~'9f'lQs4ig'iil Court/including,the,fiscal d~:se~¢of~xcl~ion fro~the" y_ :;/:~,,: ::'- ':'" 
/.;;,;,:~r:::"h\ ~:~ ,~~;:;Medi~;~ro~~:;are s~piv:,tOo:~~t,;'A$.sa,re~4 tii(,~$ettlements:br~·~n:1..i abOut:by:' ,;;l-):~', ,~'.,:.. /:;.,,: .:,;,: .. 

• _~••• 1" 	 "" •• ' " •• , .... ~ ... C1"'~., J'~ ,~,~, . v' _. .. ~." f '. " 

'H:,;{,,-:,)·':'?~'~:·:;::.{Hliis~,deQli:Jha,jette~'do'iiot reflect the,:unoovenng·6i~.rrauqi~futhet:they:reflect\vhat we ,:::.:,~~\":~~;J':;;~:: i\.. 
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. 
believe to be ali improper-interpretation and use ofExecutive Order 12778 to extort 
settlements out ofinnocent hospitals by way ofthe FCA. In short, the government 
secures "victory" not on the merits, but because hospitals have to calculate the cost­
benefit ofengaging in costly and,potentially ruinous litigation or "settling" to endthe ' 
matter. 

, 	 I, 

, Use of][nadequafe Evidentiary Predicates 

U.S. Attorney's offices, mmost cases, have sent out these demand letters to 

hospitals without any evidentiary: predicates. The resUlt has been the targeting of 


, 'innocent hospitals and settlementl; through the threat ofdraconian penalties under the 

, , FCA.Consequently"these settleIpents,someofwhlch are tied to subsequent audits of' 


"'" 	 hospital records, have turned up astonishingly low error rates in the hospitals' billing\)f ' 
Medicare. ' 

'This has notably been the :caSefor:Proj~t "Bad Bundle." For example, the U.S. 

Attorney's Offices,for the Eastern District ofVirginia, South Carolina, and Oregon, 


',' without any apparent prior factualinqUiry inmostcases,sentletters tohospitals , 

" "", threatening FCAaction ifthe hospitals did not agree to perform a self-audit It tumsout ' 


that one of the Virginia hospitals: bad Medi98l'e and, Medicaid overpayment liability ofa 

. "mere $1,410; several~6ther hospiUtIs' overpayment liability was less than $10,000. (fo ;. > ' ' 


, its ,credit, the Virginia office abandoned imtial, demandS for expensive self-audits, and ' 

. proposed its oWn calculations of"damages" for settlement.) In addition,in Missouri, the' 
U;S. Attbiney's,OfficeJor the~ternDistrictnot only sent similar demand letters, but', 
also commenced a c.rimina1investiganonwithQut any pIjor inqUiry. ,"

.' " '." . .. :' .','.. '. ' , . 

. 	': ': I ' , , 
" 	 > • 

, -. ,":; Under a PATH audit:inveStigation, Mary 'Hitchcock Hospital in New Hampshire:, ,',' , 
:·,\.. ;:~WasJorccif.to:,iri~uti~0~:than:$rmilli911·4i~interiuu:stafftime~de}d~~fees for,',:<' '. 
, f,;,,};;:::,~ttoriteys~ 'c~)nsulU!IitS,81l(facCO.:witingassistanPeto petlorm aself~aridit 011 Meqicare::>,,;;< ':, . ~... ; . 

"':,J~iJlitig~'The;~t.tWn:edup zetb violations~;·: :'.': .':d' ", .. " .. 
" -' . ;',:.. : . - -.': ~'. . - ':- : 

t: '.. ..... " 

" ':/' ." '..... ,,', ~ .. ' ' ...'. :~. Si1nilady,il1:Cqnnecticut,34:ho~pi~s~the state~e~ sent demand lettecsOn .the'>: ,~ ":"' .. 
:,:~. ,,:,:::~:~.,,): PRG. 3:-DatWindQ\V~ule.: ,''f9.e ~vestigatloncoyere.d, theYears19~0 to 1995~, DlJ!in~k. " 

,:;: '",' .",·<,:··.tbitttinie"·COnhec;ticutl1ospita.ls'~d1ed"more th8ri .10lllillion:Medicareclaims. ,Of~;::·f' 
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In Mai.rre, 24 Hospitals settled in response to government demand letterS on the 
DRG 3-Day Window Rule. Again, the investigation covered the years 1990 to 1995~ . 
During that time, these hospitals handled more than 2.9 million Medicare claims. Ofthat 
total, fewer than 1,000 claims were cited by the government as in error., That translates 
into an error rate of thirty four hundredths ofone percent (.034%) ofall Medicare claims 

,. filed. These errors totaled only $139,000 ($5,800 per hospital) out ofa total of$2.6 
. billion in total Medicare payments, or a .005% error rate. 

In other cases, the U.S. Attorneys acting on their own discretion Wtve elected not' 
,to employ the draconian approach pushed on them by the Inspector Gerieral'and several'· 
local U.S. Attorneys. For example, Iowa U.S. Attorneys initiated a dialogUe with the ." . ' 
'hospitals in the district and assured them ·that.it 'would Iiotbe folloWing the "Bad B\lIidle" ~, •. 
approach. The U.S. Attorney in the Eastern DiStrict ofVirguua, afterinitially'adoptUig "," .': " 

. the "Bad Bundle" approach, opeIied upa cOnstructive dialogue with oounselas more' factS ...' 
becameevident. Even in that case, however, a reasonable approach was adopted by the .• ' 
U.S. Attorney only after hospitals had already received and reacted to the "Bad Bundle" •. ;. 
threat and had already incurred substantial legal and consulting costs. <'. .,' ,.. ' .. 

'. These arejust afew examplesofgovemmeiitoverieachinginits'FCAinitiatives~ '..,: 

. As th~einvestigations 'continue and new iI]itia:dves are developed the g()veninleht's .' '. 
enforcement meth~ ensUre that more examples wiUfollow., ,,' '. . 

Disparate Treatnlent of Hospitals 
".';. 

" . The lack ofcentralized managell1entovertheseinvestigations~re~ulted:ht ,the,' 
., .,' " disparate treatment ofhospitalsdependittg'ori WhlchU:S.AttorneY',s ;officei~rlnitiatiilg ,,::::). "," ' 
. : the ac~c)n..· For ~ce~as.n()tedprevioUslY, the:U.~;AitQin.eyint1ie&steili:piStfict~of':. · 

.:,':Missourihas,CQ~enCedCrimfualihv~stigatiotis~gerPrOJect~~B.~,a~dJe~~:ag8inSt,:~::,J\";' ," -';, 
. .~. 

',,' . .•··~f!1~t=;=~~1Jf~~~~~J!~'~~t~I#:;,~W~il~:JY,~1;~;i\~',:, ... 
" AttQrney"s officerefuse4J<>:.meetWitlHli¢:eoUri$ef ofaho~p'ital.befug:~v¢stigated1liil¢ss·~;,:~:' /:&~.~:~>"::::<" :' .. 

. " •. and.un~~ theh(j~p~tar,~,si~eda'tol~g~~~~t"m,td~,to:p#:pi~~~~:.th.~:~~~~:},:~':~\':.~(t,/':':'i~ .::,..•.. 
""'auditprograI11;' lIiaeed; mone:of.the. South 'Carolu:t11..CfI,Ses; th~; U;~~4ttOtJ:ley's.offi~:/:...·.,:-,.,~:/, ':<i,,:'::: •...,... :, •. : ".,' 

"':;~~~~; 

, . '." " :,demands., .·There' have.·ru,sobeen.ll1oonslstent"settiement:demandS:and:self.-audit·;;:·,6~.~:',;:'~·~j:;,;". ~:~. \·,,;';'0,:; ,:~r:::,: .';'., '. . 
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hospital self-audits, whereas other U.S. Att~rneys treat them as government-directed . 
audits being conducted by the hospitals. Those U.S. Attorneys takirig the latter view are 
demanding that hospitals first agree to turn over .all their work papers relating to the 
Project "Bad Bundle" self-audit as a condition for approving audit work plans. This .' 
condition forces hospitals to waive, in advance, the attorney-client privilege over these 

,. 	 documents in order to meet the government's demands. 

Selective EnforcemeJlt of Conflicting and .. 
. Ever-Changing Medicare R~les 

The U.S. Attorneys appear unwittingly to have been put in ~positionof~nforcirig.: .'... 
'Medicare "rules" that until reCently were not conSideie4 to impose substantive legal ;.: '. '. . 
, obligations upon hospitals by the 'goyenllrientagencies that created and .. applied them.i;· .... 
These."rules" were created to set MediCare payntent standar$,nof to .regUl.ate stlbStrultive .. 
hospital conduct;·and·they were understood as such by liePA, theOIG:and'Medicare's ':' 
fiscal mtermediaries and carriers." '. .' ....... .' . 


. Again, the best example of this is perhaps Project Ilad Bundle> It isimport:aD.t :to ..•...' 
understand that, for the most part, the ·practices which are .the'f~liS ofBad Bundle ate not .•.. 

. what was found at several recently prosecrit¢:oommercialmdependentlaborattlfy·,.· '., .... 
. . companies that had developed niarketii:tgpracti¢s .that in'som:e~¢s clearly crossed the . _.' 
.. line~ Ovei.theyeais~ numeroUs'fiscaI intermediariesaridcarriersadViSe<ihospit:alsthat: •.•. 

failure to bundle blood chemistry labtests would not co~titute abasis'for nonpayment;· ; ..... 
'. 	 the fiscal intermediaries and carriers. ann.otinOOitl1atthey.wouldperfomiany~ecessary:· .....•. '" 

boodling in the course ofprocessingthe~laim:s,and; in thoSeinStan~s;hospitals·wo.uld·;:: .' . 
be teinibUrsed.attIie bundled· rate: C{)nsid~r :the ..f()iloWirigexample~:>:;;::.;.. .','., '.: "~~'.:';\:.!.:.:;~;: 

, .' .. ' ,..... .> ". ',"; . ,>;.:'.; :.' ',' . :':'?":/. '. J'.,': ,')".;': ";":c .' 

" .• · .. ·.'AhIlliD:oisMedicaie·carriei.;niemo:froIri1990.prov1de-sthat-"-the;abovetestS~,>.{; •. ~:.<:,:; .. 


:::":';1~ _;;.~~~:_, 

, 	'. ' . .... ..•• • A Florirudiscal intermediary·~emolfro~ 1992.'States'~t: ~[i]fproviders ,do :.. :... .... ~ . '.' 

•'.-)~:',~'.:; :~! 	 0:~~: 

. ;' contain.iilg these coa~tL~;~ blood:ChemiS1±yleStS·s1ibjecitfu·bundJiJiglWiU:Itot; ::'~·;):l~':.~j;'~~>: _,:': . 

'-.;' .;:~::~. s~~n:d¢d ~d·a~~el~t*t~iP.TdetJiWJn·~·if.a pa~hnt:is"dUplicated:~~~~:}j.i,r~~l:(j.~·:~:.<.~t'::·' :", ~. 
,.1:'-;'.:,:':\i. (;; ..' ..: ".'fo~lo:MD:g ·exBmpl¢Ss~l(~tl8:~~ho~.:Q.lillti~¥n6~lt(SSts,~~b(n-Qnea¥?g~~i<.~,~:;S~<~?-r?~,~~::' .:,';~'. 
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, , 

If the fiscal intermediaries and carriers believed - and advised hospitals - that the 
separate billing oflab tests (i.e., the failure to bundle) did not preclude Medicare 
reimbursement, it is impossible to understand how this conduct could be considered 
fraud. Ironically, the U.S. Attorneys are, investigating the hospitals for violating a non­

,. 	 existent rule, not the fiscal intermediaries for failing to followHCFA's guidance to them 
concerning how to calculate and ,pay Medicare claims. 

Consi~tent with the fiscal,intermediaries' memorand~ the OIG repeatedly 
declared thathospitals were not required to submit lab claims in bundled fashion. ' For 
instaitce,in both the 1995 arid 1.996 editions of itS "Red Boo~" theOIG stated that 
"[t]here is no requirement ,that the tests ordered as a panel by the physician be billed only' 

" asa.Panel." However-, in con~diction to that pOsition, the OIG announced to Congiess: 
, , . '.' in its 1998 WorkPlan thafunbundling lab tests is "illegal'~ and can subject hospitals to 

FCA liability. , 
. ' , 

. Moreover, the rulci{onpaYm¢ntfor lab tests have been constantly changing; .. 
'. H CF A announcea.in March, '1997t1iat hospitals had their choice ofwhether tobundle' 
•blood chemistrY tests.' then, HFCA aimouncedthateffective April 1998, hospitals were 
not to bundle blood'chemistIy tests (unles~the'tests·ha.ppenedto coincide with certain,·: ' ,.,., 
organ and disea,se panels).' Allth¢sechapgeiroccunedagainst the backdrop of the U.S.'" .. 
Attorneys'sendingout letters accUsing hospitals of fraudulently failing to bundle lab tests.:' 

In sum, the reguHltoryhistory in this and other area,s ofMedicare reimbursement 

.' , and. agency interpretation ofthe reqUirements i~ever,.changing. Medicare reimbursement. ' 


.';~. "" reqUirements gep'erally.aresetfo~fu.avarietyofinformal guidance documents .•..... 
, .•: :' ",:; : ... interpreted in different ways by different· government agencies at different times. These " 
~.:::~ ,;.; '/.:;:.. : rules typicallY·are no~ the PI'Qdu«,of fofnl:a.l notice ~d comment rtJlemaking,in which " '; 

, ~:;'~","" ',:aJ:I~ p8rtieS have the:oppQrtunitYJQ·~int;ouh?onflicting and confusing aspects. '.1b.e .:.<:, ~ :... 
".::'~<.; ,:: l~gal.authoritY~clearthatHCF,A·Can[¢lyonitslilfonwil~esinmaking'itspayment -:'" : " 
:. '. '.:;{',' ::. ~etenirihati()ns;'however; mthe:absence~famisrepres~tation ·ofth.eservicesptovided;' ;~.; ,>, .. , . ' .. 
, ' :/;: :):~: •,th~'hiere violation;of8n.inforPi8l:"Me5li~paynlt~nt'pOllcy.does not :rise' t~ the, level.ofa , .' :'.... 
'<:,(;',·"·;::.:','-ICgalyiqiation 9ftheFCA;' : > A~ "':(~< ' ,:'. »::: '. , .',' '. . " . - :':;'" ,', ,;., : ~- ' ' 

"' " . .• ":.. , '.::>; .. :.~. '-"•.... :",'.~ .."" ",;?'. e,': .," .. :-;. ~ .;';'" . ,..'", ':'

. " .. ::·:":i.;:.:.·I'~:: .:'.:,,: ,.'. . :,' ,.'" >. .:' .'. ,': '.,' .f', . <. ~".;':"'" . \. ' . .',:.."::
i, 

.-:<,-. :_',.,. ,: ; ",:,~'" .'. ':'," :' '.'; Again,' the example of.lab reirQbutsement.is· instructive ....Jf one were to examine: a -...:.. ;- , 


..-. / .. " ~': '<'.',:,-,: '.: :h~spit8l's claiIiiJor. ''Unbqridl&i'~ la~:.~~,o~e ~oUid.~d nothing "false". abo1:ltJi:.':Tlie. ".::; '. .,' ", \'. . 


,:(;;itti":\)~:i,:~;~=~~~t~~::;~~~~~W~s~:s=~!#;:~~~~~~~i,0\,n. 

:':(.r;;;::.,r:' ~;'~'. ~.~' ~~ ,corisid~r tm,.bun~li1='Jno. preC1ud~~e<ij~c;,~l?ursement,:~cl, untilr~n~y, th~pIG:, t ; ....i..."-.~',:. ; !: ',';': ' 

.': ~::t~.~· {. '.; ):',:;:,t;;,:df$elfbelieved tliathpspitals 'iWc~not~UjrffiLw btincije: ';~'-: ,;;::. ,'. ,j _., :. -, ", '.:,::..X:·:~'~.~ ·1:.~:J. --; ~~',. "~ 

http:reirQbutsement.is
http:announcea.in
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The regbIatory foundation for Project Bad Bundle ~ and other allegations of 
Medicare fraud -:- is simply too shaky to support the Department of Justice's use of the 
mighty False Claims Act. Lab unbundling (practices yesterday the OIG considered legal 
and what HCFA now says are required) has been reclassified as "fraud." Medicare 
payment regulations, and methodologies are complex and U.S. Attorneys are reasonably 

.~ 	 relying upon what other agencies have d~lared to be "illegal." We respectfully suggest, 
however, that the U.S. Attorneys have not been provided by the OIG, and have not 
researched for themselves the full regulatory history before they have enforced alleged 
Medicare overpayments as fraud. 

THE NATION'S HOSPITALS SHARE THE GOVERNMENT'S .' 
.CONCERNS ABOUT COMPLIANCE WITH MEDICARE 
REGULATioNS'\' 

. Long ago ,the AHA sought a partnership With government on the development of ".. 
. improved guid8nce on how its members.can bettereomplyWith the myriad andeomplex 

rulesgovemingMedicare.. The AHA submitte4 comments and worked diligently in good .... 
faith with the flliS.andthe OIG to develop a model compliance program. However. ina·. 

· testiunentto the complexIty and enormity ofthe task, it was not until February 11 of this 
.' .yeartha! theOIG published· guidance for th~ development ofan effective compliance .. " 

· program for hospitals.· In$peciorGeneral June Gibbs Brown had the wisdom to . 
collabopde With hospitals and health systems during the development ofthis guidance .. 

'and should be commended for completing such a'Herculean task. Interestingly. the: .. 
'. ~IG's gUidance "recognizes thatHCFA regulations' and contractor guidelines already . 

.... ,.' · include procedures for returning~oyerpayments to the Govemmentas they are '. . l"_ 

~,.' " .·discovered," even as it urges hospitals to report wrongdoing to law enforcement,' ..' 
..... ' 

... ..'.,' 'In r~p~nse to thej)ublicatlon oftheOIG'sguidance. AHA'smembershav~,beCn, 
, .: ';wotldngdiligeri,t!y:to.adoPt ~nfo~gcbJllpli~ceprOgriuris or Sdapt their existing,,;;. . .'. 

'. .COnlpliarice·pro~ to.~e¢tUte·Jiew:govetDn,ient guidelines.· ,This cOoperative,attibyle'{ ~:', .•. ' , :' . '. 
:::: .011 t:he parto.fh()~pitals is not anew:phenoirieriori~'The'AHA's lnembershavealwaYs:~~:'(:;~,. ;"'.: . 
:",been'seri6UsaboutcOnipliahceWit11Medi~ regulations and, even before the.,;' ":.);/~.:):,' ": '.". 
,:.:gove1l1IDentprodu~ guidance,the,AHA's'Bo.3!dpassed a resolution' ~gingjts'm~nibe~··" .. 
'>~to develop:.v()hintary'cOniplil11lCe'prO~:::~'fat1~.the AHA; in COnjunc~o.~Wiill~t4et~',';': 

.. ;"~hsuItingfirniCOOp<2'S& Lybrarid, :p:ublislloo a:gWd~to desigrtingaoomplhujCe,m.an\ia1;:·.',
"., '.' . . :':':<~d. (;reatooan interact,iye':In~ernet~m.P~ian¢e ~ite; for hospi~s .•· . TheAHAIC(,ope~,& ,.:-;-./;.:, ..':; ., '.. ', ..... .". 

:t::i·.~;:.!?~; ·:·<~::/:i\:{:;: mt¢ntions';andico~tV1gllance1o.:COUiplYW1:tb::theMecijcare regu}.ationS, these ·effott$.t,..;.?:·.?:::;.(~;<.~:,;.,\ ',' .( 
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will do nothing to quell the current an<;l future investigations threatened by individual . 
U.S. Attorney offices .. The AHA's members fear that they will be forced by economics to 
admit to wrongdoing, pay enormous· fines and'face public ignominy, due to simple, 
inevitable mistakes and despite provable innocence. Guidelines for these investigations . 
must be developed so that inno~nt hospitals are not caught in the dragnet. . 

.~ 

THE AHA PROPOSES THE DEVELOPMENT OF NATIONAL 
ENFORCEMENT GUIDELINES FORHOSPITALS . 

. - . .", . ..' .' " 

Excluding the rare, headline':'grabbingexceptiori, hospitals are active, responsible ...... . 
participants in the communities whei'ethey are located. They are not thetly-by-night ' ....•. 

. fraudsters who constitute the overwhelmingmajorit.y.:oftrUe·FCAviolators in the health' .......:.... , 
· care area,' The AHA and its members strongly support a crackdown on such criminat~ '.. ' . " 
· and against hospitals and individuals'who commitfraud, However,confiicting, cOmplex' .... ,. 

govemtiient regulations covering Memcare will mevitably generate inadvertent billing ,. : 
· . errors. Mistakes are not fraud and Will'occurwhen ~bospital is trying to comply with " . " 

and navigate a payment system co'(eted by 1~756 pages.of law, 1,257pages .ofregulations,·· 
interpreting the law, and thousands ofad<titiortaIpages.of instnlctions.: .' .' ." 

Until recently, the government and hospitals acted aspattI1ers,to~ake.sure both : 
sides were treated fairly.' SometimeshospiiaIs were'Underpaid,: sometiriles,.overpairl::.: . 
Either way, they and the governmeIitwoUld"settle tip" at theend;ofiheyea.r.The . 
government has abandoned this partnership and now insists .on punishing as a fraud what '. '.." 
was once cOrreCtly viewed as a simple mistake . .-\Vi$out ~yfilter to identify truly., . ',. 
criminal conduct, commwrity hospitals have been targ¢te(i,simplYbec8.usetheyrepresen( ':~: .... 

'easy marks and big nUmbers for U.S;)-Attorheys~ihe A.HA strongly opposes these... ....' 
. . actions an.dadvOcates,~ a returnto·ap3rtn~I'S~p.·wi$the.go:verniri~nttoJind a·.<.·; :... 

.'.' .... ,.. .... SOI~oni:::r11::~~,J~~~~:~i~-~A~8~ikiA~;':Jii:';';)';:k.;.· 

':.: .:. , "[i]t is,not the polley ·ofthe Dep&rtine~t otjUSti~,t6p~h 'honeSt:nliStakes;n~t d<?' w:e,.i;\: ~':' \.',::':\..,..:,',' . . 
" ....: : .. ' ,~ prosecute doctorS or hospitals for ritere·negligen~.~~:'lfthat is indee<hhe policy.ofthe·' :,,:,,:' .::' i· .' .'. ";. . 

.. '", ~, ' 
.;;:. 

" < • 

. " 

..'.,. . .,':,.. " :.. , ,~sbilling woilld be ·~dI~by:ltlie.~itio~,~but eip'OOit~",~GF-A:;HH~'.:~-":';, ,¥-{t>;N~:t;:~.~;'·;:~..,...~ 

http:ad<titiortaIpages.of
http:pages.of
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and fiscal intennediary annual review to detennine underpayments and, 
overpayments. 

2. 	 Develop and publish national enforcement guidelines concerning 
,investigations ofhospitals, whether under the FCA or any o,ther federal law, ' 

,.. which would do the following: ' 

., . develop a materiality threshold for overpayments that refers all, . 
overpayments under $100,000 back to, HCF A for-administrative 

,resolution. Actual overpayments amountto an eXtremely small, 
proportion of the overall billing, and absent specific evidence of 
fraudUlent corid\1c( sh~uldnot be apart ofa DO] investigation. ' . 

'Rather, iIisuchinstances~ hospitals shoUld refun4the overpaymenk . , '. 	 . . ." 

• 	 state that no threats ofcriminal pr~secutionm~ybe used'to force ' 
. hospitals toaceepfcivil settlements~' ... , ,.' 

.," 	 .... 
•. 	require DO] ciVil attorneys be available to m(!e(withrepresentatives of 

any. targeted hqspitals :and Consider . the local 'needs . and circumstances, ,. ' 
, ofthesehospi~s..:, ' ...,. . " 
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• 	 cease applying overpayment recoveries; derived from DOJ initiatives 
against hospitals. to the Health Care Fraud and Abuse Control Account 
(established under the Health ,Insurance Portability and Accountability 
Act (HIPPA» to avoid the appearance that the initiatives are motivated 
,by the government's desire to fund future fraud investigations. 

• 	 along with the HHS OIG,develop "safe harbor" treatment for hospital 
overpayments that occur aSa result of inaccurate or incomplete fiscal 
intermediary/carrier inStructions ' 

, .', recognize and give credit for hospitals that have effective compliance 
, ," . prog1"ams, the effectiveness ofwhich is determined by an objective set, 

ofcriteria ' " 

" ,'The AHA'recognizes that-along with DOJ, otheragencies, namely HHS, HHS 
• OIG, and HCFA; also have jurisdiction over these issues. Indeed, there have been • 

",problems in the past getting answers to in1portantreguiatory and policy questions due to, 
finger-pointing amongstthesevanous agencies. Therefore, ,in the interests of reaching an 
acCeptable settlement with all parties, the t\HA recommepds the formation ofa working 

, ;" " ,,' ',group with representatives from the DO)~ HHS, HHS OIG, HCF A 'and the AHA to, 

, ,develpp a solution that addresses the above ptoposal~ , 


, ,'" This type ofa solution is ,not unprecedented. Durlngthe mid-1980's, the defense, 

" ',:.',:', industry worked withtheDOJ an~ the,Deparlment ofDeferise to design a policy for fraud' 


,",' "":,~,':" •. 'inveStigations of the deferise,industryand develoPed thepefense Industry Initiatives. , 

<:. ,,''':,:;',,·:;'';~:M6re}·ecentlY;in the em.-Iy~ 1990's;theAlfA",orlc¢closely~th~e 1)OJ and the '" , ' 
': '_,:::'~ .',:-: ,:·'F~era1 TnideCoI1lIl1ission to ,resolve problems ()f8Iltib;uStenforc:.elllent:in the health care " " (, -<',~~",' ,::'</:at~'~d ~eveloped the:AntitnJst Enf()rcelbent'p,01icy~'~Boththese'effortswerevery '.', " , , ­

,; 

,',;,,, ';,:,su~s'SfulandwellreCeived.~·: ," ""/~~ ',': ' " " ,'. 	
, 

',~-; :. :'" 	 ":'r './' 
.:. ',~. ':.:.;..... 

.' 
': 

'.',' '* 1.,-,* .. • •••• ! ......:' " ..... 
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2. 	 litigktion on behalfof select hospitals in response to these demand letters (the 
current factual and legalpredicates supporting the demand letters will not . 
withstand the scrutiny oflitigation); and 

3. 	 litigation to challenge the validity ofselected Medicare rules serving as the 
basis for penalties beyond the non-payment ofa claim under the 
Administrative Procedure Act and the Social Security Act. 

Ofcourse; the AHA proposal is our strong preference as it would help foster a long-term, 
..	productive partnership With the goverinnent concerning the enforcement ofMedicare 

regulations and'it would likelyohviatetheneed to pursue the other solutions. We 
propose a moratorium on the ISSUance ofdemand letters and a suspension ofall non­
crhninal FCA enforcement action until a solution is reached. We also propose a deac;line 

.6fAugust 1,199S within which to r~chthis solution. 

" Representatives from the AHA and 1would appreciate another opportunity to 
. meet with you to discuss this proP9SaIin detaiL' As we stated in our meeting, a global . 
approach to this enforcement problem is needed. Thank you again for agreeing to listen 

'..'. to our concerns, and our suggestions. We lookforward to working on this proposal with 
'. '. you and HHS.We believe it presertts'an op,portunity to develop a responsible public . 

' .... '.' policy approach to this complex issue ofbilling errors . 

•. 

.'. 

!~$eph·.E;,diGeiiova,· . ...• . .... ...•. ......... '. 
aliInselto the American Hospital Association' . 
. ,'. -'" . : . .' 

. The H6'noPlbie Dot.mii Sbalahl".: , " ", '. 
".. :. BeCre~l"ti.s: Departnleri.t(;d~ehlth,~d:,Htim3n, Services 

. . , .' '.,., """".",'. ." .,', '. ". 
," ',' .:.• ,­ 't'::' ;,.. , " .'. : .• 

" . '.­

··i~;4;~~atJ~;;~~~f~¥~cl~........ ...•.. 
. ,::-'. " 

," ,: ,'" ',-', 

. -~.\: ;. 
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, : .:~ The False Claims Act 
';;", 
.. ' 

:,' ",' ,;,,' ;!;t~~~;... .... , , . . . 
;Tne' False Claims Act, 31 U.S.C. § 3729, ct seq., provides that liability may be 

." 'lffipb§hl on "[a]IlY person who ... knowingly presents, or causes to be pres(;!nted, to 
'I.: , . 

:.'; . "a:tidfflcer or employee ofthe United States Government ... a false or fr.'audulent 
·,Cl:ihii for payment or approval. , .." 

.. , ::Xs: i{fih~hded in 1986, the FCA defines "knowingly" to mean that a person (1) has 
, 'acrualkrlowledge of the illfomlation; (2) acts in deliberate ignorance of the truth or 

,,,.·l'i:llSit)Tof the infOimatiori; or, (3) Ct(.:ts i~ reckless disregard of the !lllth or falsity of the 
:' ,:.in:fo'tmation. Mere negligence, mistal(es, or inadvertence are nl'lt aClio.l1able under the 

. ; ·FGA 
, ,.', ....

I:",.::, ' ' 
~ 

,.~-,' :<,."::~\'::~<"\~~"""I " . 
" " ," • ", "Congresscleariy intended the rCA to deal with those who, like ostriches with their 

· h~~dsil1 the sand, ignorE: or tail to inquire about readily discoverable facts which 
. '."would alert them, that fr~udulel1t claims are being submitted. See 132 Cong. Rec. 

'. ' 

"," 

· j0535-36 (August JI, 1986)(sratement ofSen. Grassley); H.R. Rep. No. 66U, 99th 
:. Cohi!tess, 2d Sess.,. p. 20-21 (1986). 
. . . . . 

,':.~' 15&5011 who submits such a false claim to the United States may be liable for a civil 
" '."; : -, ., ;penalty of between $5,000 and $10,000, plus up to three times the amount of darnagt:$ 

" " . ,'Y' .t~liStaihed by the Governlnent. 
~ ,; 

.... ,.. ~. ':,:S'111dei the statute was first enacted in 1863, the PaIse Claim.s Act (FCA) has been 

. , , . . 'applied to a variety of cu-eas, including defens;e proew'ement fraud, food slamp fraud, 
rraud in Hub programs~ <.md health care fraud, 

• '.' 1 ~, 

• -! ',,;.. " ''j\pp)ring the FCA to health care fraud is not a novel us;e of the stamte. \Vhen 
'C<.'ingrcss amended the FCA in 1986, both the Senate and the :H:ouse clearly indicated 
.their interlt to apply it sp~cifically to false claims for reimbursement from the 

• Medicare and Medicaidptograms. See S. Rep, No. 345. 99th Congress, 2d Sess" pp, 
, ,21-22 (1986))' H. Rep. No. 660. 99th Congress, 2e1 Sess... p. 21 (1986), 

'.' . 
-"'.. ·,:The peA discourages h:ealth care providers from committing fraud that depletes the 

,', Me'dicare Trust Fund. Absent this enforcement tool, providers knovw'ingly submitting 
,.," 

. false clai inS to Medicare may hot face any sanctiou'beyond repaymeni: of the 
'. vvtotLgful1y obtained fUllds. The FeA's provision for penalLie.s serves as animpOItant 

". inceiltive tbrproviders to take appropriate responsibility for ensuring that their clainis 
, ",,\. 

lor payment from the Medicare Trust hmd are accurate. Through the use of this and 
"1. 

other enforcement tools, in Fiscal Year J997, $968 million was returned to lhe 
,'Medicare Trust FlUld to'pay for health care lor millions of AlIlericans . 

. ' . ' 

;, ' 
"~ " 

.. \ 
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:;;lW"aeciordance with Exectitive Order 12778 on Civil Justice Reform (October 23, 
'1'~Tij9'f), Department of Justice attorneys routinely notify possible defendants in a False 
/Gla.irrf Act suit about the nature of the dispute and attempt to resolve the matter 
,'Without litigation. It is hoped that early discussions with possible defendants will lead 
. Jo.:th6 just and efficient resolution of the G.ovenimcnt's claims through infonnal 
:' di:i~ussions, negotiations, and settJementc;. This provides afonnal mechanism for 

, '. pbtehtial defendants to di~cuss the specific facts and circumstances of their cases with 
,'}.-, 


;- ",' 

" -;'. ,'. :: D.s. Attorneys' oftices prior to the initiation of civil litigation. Each case is evaluated , , > , .\" 

";,;::onits'own merits,
',,', 


" 

" 
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!' 

Lab<>:ratory Unbundling Cases 

, , ",'," ":",;,f~~:~~~fi~'~tiOIi ofthe False Claiins Act (FCA) to Medicare billing practices is a well 
" " ,: ", e'stabl~§li'ed use 'of the statute. III fact, when C9ngress amended the PCA in 1986, both the 

\:"se'ffiite"El1rd'tRe House clearly indicated their intent to apply it specifically to false claims for 
":'f~iffibi3¥s~merit from the Medicare and Medicaid programs. Examples of the Department's 
~'~'?""~:'·c·\:{h~·~t,.1~'·"""!' " ..... ',' 

;: successful prosecutions of laboratories for health care fraud under the FCA include the 1992 
, " " 'sdttrcm~ht "iith National Health Laboratories for $100 million; and 1he 1997 settlement with 
, , i:.,,' :,sitii~ihe B~'ccham Clinical Laboratories for $325 million. 

:'~ , Siilce at least 1988 and 1989, providers have received clear instruction (including the 
,,' American Medical Association's CPT-4 Codebook) from a number of agency and 
, «:tfscaImtefmediary representatives about how to properly bill certain automated 

'l~botatory tests in a bundled fashion. 

";:'n:~~pHe receiving notice regarding the proper billing of certain automated blood 
, 'r chenustiy and hematology laboratory tests; many hospitals repeatedly '\UlblUldled" 

" " ,'. :', ,: , ' , these tests, and submitted false bills seeking payment by Medicare and other 
,',;':: ,:' : ' ':>govemment health insurahce programs. 
" ...., :,.'" 

,'ticifefally, after conducting a review of the AMA Cpo1'-4 Codebook, fiscal 
: mtermediruy and agency billing guidance, and provider claims data, the Department of 

.: ." , ' ,'justice works "vith representatives of the Department of Health and Human Services, 
Office of Inspector General (HHS-OIG), other investigative agencies, andlor fiscal 

',;'.;, 

, 'intermediaries to detennine the overall scope of the problem in a particular district. 

," ,., 
'. ,', >~ I.' . 

, After reviewing the billing practices of the provider and the guidance provided by the 
'.. . ,agency and fiscal intermediary, the government evaluates on a case-by-case basis 

, ," '.~ .- ,.,. \ 'i 


',. ,' . ,whether the conduct may constitute a violation of the FCA. 
.. , 

',lithe conduct appears to constitute a violation of the FeA, the Justice Deparlment 
,notifies the health care provider that certain conduct is under investigation. The 

" ". ; , : provider, is given an opportunity, prior to fonnallitigation, to review the allegations 
," and present any defenses andlor other mitigating circumstances for consideration by 

, 'the Department of Justice. Keeping in'mind statute of limitation concerns, reasonable 
: extensions of time may be granted. 

, , '/~, " , "Upon the request of a hospital, negotiations are held in an attempt to reso,lve the 
'inatter informally. If a health care providei' claims financial distress, the provider's 

, ',,:i'financial statements and other infonnation bearing on it!'; financial standing will be' 
.., ieviewcd, and the proVider's ability'to pay 'Will be considered in appropriate 

,,' '" , : 'cirCtithstances . 

" ' • • 1' '; 
! ." 

Claims for payment are reviewed and negotiations with hospitals are conducted on an 
" individual, case-by-case basis. 

'" .: ~'. 

" .; 

•••• <'!, 
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',"', . 

:':;Iiil'1~t5bratoty unbundling cases, like all health care fraud caSes brought ~der the FeA, 
" , a:b:tual. damages paid in civil judgments and settlements are sent directly to the Health 

::., ' . .' ' ,'" '.,Care Financing Administration or any other affected agency, where they arc restored to 
,,,' : ';~ Mdlicare or any other affected health benefits program. Pursuant to the Health 
, , 'lnsiitante Portability and Accountability' Act (HIPAA), an amount equal to penalties 

': and damages exceeding actual damages (excluding relators' awards), is deposited in,> ",'the Federal Hospital Insuraoce Tmst Fund (the Trust Fund)_ 
" 

" '~:':;.,~';>:"" .·"l<':~::;;~;~·4 '.:.'. , ' 
,,<;0':' ,:,: . ,HlPAA appropriates monies from the Trust fund to a newly created expenditure 

\ ;,"', ': ,'5:6'60OOt, the Health Care Fraud and Abuse Control Account (HCFAC), in amounts that 
" .' ,~" . .' .':. the Secretary of HHS and Attorney General jointly certify are necessary to finance 

',',,' . ,'{anti-fraud activities. The maximum amounts available for expenditure are speCified in 
t.~, " HTPAA. 

, :~ -:.. ; ",' . 

;' :'.;,:",:'::'~;" "",::' 'There is no connection between amounts recovered in health care fraud cases, and the 

"':,:',;'" ' " lappropriation to the HCFAC. Appropriations to the HCFAC are mandatory) in that 
"I,:,,:, '.: .. '" :' they were prospectively provided by statute (HIPAA), and would be made even in the 

::,"i: '",', ','> ;i ,Utilikely event thal no deposits were made to, the Trust ,FLUId. All deposits to the Trust 
, ,. "',, , ' ',. ',.Fund, as required by HIP/0-, are available for the' operation of the Medicare program . 
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72 H~ur / DRG 'Vindow Project' 
.:,:",,' 

'/tJ'iid~t'i42 C.F.R. § 412.2, non-physician outpatient services (such as tests conducted 

:/:,o!~f&eSUrgery) rendered in connection With subsequent hospital admissions (and 


. ~ '... [ . .,. ~thili"thtee days before such admissions) may not be billed separately to Medicare. 

",'tns(ea~ 'sUch services are covered by the set fee paid to the hospital for the 


'8:d:frUssionlprocedure itself 111ese regulations were first adopted in 1984 and have 

',' ::"':l5een in continuous use since then (the regulation was renumbet:"ed in 1985 with no 


.. ' . ,.:,... ,s'~bstahtivc change). Over time, the length of the "window" has increased from one to , , 
., ;iliiee days. 

, ,.~.. " ' ,'; : ~ . ' 

' .. ' , '.:::.~. . .·}ri)988~ 1990, and 1992, the Department 9fHealth and Human Services, Office of 
" •... :IAspe·ctt>r,General (HHS-OIG), conducted three fonnal audits of hospitals, identifying 

.. 'f' :,,", .' :gross overpayments ranging from approximately $28 million to $40 mUHon. On each 
, ", ,.'of three separate occasions, the government allowed hospitals to treat these wrongful 

, . ,:. ':,' :!fjl1iings merely as overpayments, ...nth the hQspitals only retwning the amount they 
'. 'w~te overpaid, ,vithout any additional penalties. 

d r .- • 

-1:-', ",' • 'Iii 1994, despite repeated notice of proper Medicare billing regulations and the 
" ,.,'. ' . ,'previous experience with overpayments, a fourth audit foUnd that a number of .....,.' 

,liospitals continued to falsely bill Medicare in the same fashion. As a result, HHS~ 
';', ""','010 refected these matters to the United States Attorney's Office (USAO), Middle 

.;,':iDisitict of Pennsylvania fo~ enforcement under the False Claims Act. 
.•..•:, : ..... :"';.:.?' •.' 

./ .. '" .. t· ~ .• -.~~.~ ," ,. 

;\. ",,;~'\':' JIHS-OIG initially referred approximately 4700 hospitals to the USAO. These' 
,,' '" ,', '., hospitals were chosen as a result of having been identified, through three prior audits,

'''.''.
" ' ,~s'having filed duplicate cUllins in violation of the "window:' rule. resulting in prior 

":":;'.,.': ... ' tepaymeIits ofmoney for these viola~ions, 
. ", ~::. I .' ,:'.': :, (~".' . .! 

"Il,:rl; ';~:'Jn: addition to their knOWledge of recoupments. hospitals had received several specific 
mailings from HCF A and its fiscal contractors, highlighting the duplicate billing

';. ',.,,', ' 

'f. problem. 
• . ,!~ 

~.'. , ' 'to date, $53 million has been recovered natiomvide. These recoveries i.nclude 
" 

""'.',. ~'." . . au'plicate payments through 1996. 

, .': ' 

, .: ..... , 

,'" ','j"

'.': 
, : , . :.~ 

,': 
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Potential 	Proposals for Health Care prau4~'__--___________ 

' Legislativ. Agenda ­

, 
Administrations proposals not included in UIPAA 

" 

o 	 Amend Rule 6(e)' of :the Federal Rules of Crimi'n'al Procedure 
, to allow criminal and civil government attorneys to share 

information ,in health care fraud cases. 'Under current law, 
information obtained by criminal prosecutors via the grand 
jury cannot besha~ed with attorneys responsible for 
pursuing civil health care fraud matters. 

o 	 Exp~nd the anti-kickback provisions in the Health Insurance 

Portability and Accountability Act (P.L. 104-191~' Aug. ?1, 

1996) to the private health care i'ndustry. This will, in 


~ effect, establish tough new penalties for paying bribes or 
' 	 'other kickbacks for', patient referrrais in private health 


care programs. (Th'e illegal remuneration provisions in 

current law applyo'nly, to health plans receiving federal 

funds). 


o 	 Expand the use of authorized investigative demands in 
support of the full range of civil and criminal health care 

j,fraud matters. Thi~ 'will provide powerful new investigative 
, v1"ols to ferret ,out; 'illegal kickback and other health care ' 

fraud schemes. Under existing law, such investigative 
, 	 demands are limited to certain criminal health fraud '. 


offenses listed in 18 USC 24. ' 


o Authorize the use'of injunctive relief in kickback cases. 
This will allow prosecutors to get:a ,court order to put 'an 

"immediate halt to kickback'schemes. As with authorized 
investigative demands, criminal kickback violations are not 
included in the current' list of predicate'offenses under 18 
USC 24. ' 

o 	 Provide a, civil rem~dy for illegal kickback schemes. This 
will ensure the' full range of administrative, .civil and 
criminal remedies are, available for kickback schemes. This 

I ~oids the problem of forcing prosecutors from choosing .
V ~~tweentaking no action or pursuing criminal charges where 
, the conduct warrant~ some action but does not rise to the 

level of ,justifying: criminal charges. 
~--~--~----~--------~, 

. -::> ct 	 tL­,.' 
o Make ,certain Medicat,e. obligations' non";"dischargeable ~n /' ____( bankruptcy. 	 --- ' 

1 

i 
, . 



.OIG 1998 LEGISl.ATlVE PROPOSALS' 

. ImproveD)ents to OIG Sanctiog. Authorities 

1. 	 BankruPtcy - Exqmpting exclusions fromthe automatic stay imposed in bankruptcy 
and making Medi:care/Medicaid overpayment and eMP 'debts nondischargeable in 
bankruptcy. 

2. 	 Carrier Payment ~OExcluded Provjders . .: Holding Medicare contractors and State 

Medicaid agencies liable for erroneous payment ofclaims for items orservices 

furnished by exel~ded prov~ders, as·of30 days after notice of the exclusion is 

provided to them.: .' . 


3. 	 CMPs for Excludki Parties; Orders - Authorizing the imposition ofci~lmonetary
I 	 . 

penalties (CMPs) ion excluded parties who order or prescribe items or selViccs . 
during their perio~ ofexclusion. 

4. 	 Overturning Hanlpster Case' - Deleting the "willfully" standard from the 

MedicareiMedica.d . anti -kickback statute. 


5.· . Dumping by Phy~icians at Specialty Hospitals -Ame~ding the Patient Dumping 
Statute to provide: that physicians at hospitals with specialized capabilities or 
facilities 8.Il: obli~ted to accept.and provide treatment to patients who are 
appropriately tran$ferred by other facilities, and auth~rizing CMPs for violations by 
such physicians.: . 

.6. HIPOB Identifietj.- Amending the authority for the Health Int~grily Protection Data 
. Bank (HIPDB) to :require the submission of a social security number and, if 
. applicable, taxpily:er identifiCation number when reporting a final adverse action 
taken against an ~dividua1 or entity. . . .'. 

7. 	 Safe Harbors for.<]:MP for Incentives to Beneficiaries - Amending th~.CMP statute 
to provide OIG flexihilityto!exeinpt certain payment practices from the CMP 
prohibiting induc~ments to. beneficiaries. '. . . 
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j January 22, 1998 
,. 
,, . 

To: 
I 

Ch~is Jenning~ , 

From: • John'Bent.ivog~i0 
SUbj: • Examples'of 

, 
h~alth care fraud recoveries 

\ . ,. I 
Attached are examples in FY 199.7 where we have recovered 

1 . amounts of money ln healt'h care' fraud cases. The 
best examples of large dollar recoveries are in civ"il cases 
because the'settlements :require upfront payment of the settlement 
amount $ . In criminal' c9-ses,,' we frequently seek to, recover lost 
funds through forfeiture, restitution, and the like, but,this can 
take time and we frequently .don't recov~r our losses dol for 
dollar. " 

I'm s.till looking :t;or one or two .good cri'minal cases in the 
relevant. time period.(!"Y 1997, since that's the period of the 
report) 'If you don't rleed criminal .examples, ~lease let m~ 
know.:, \ 

" " 

t , . 

. : 
! 



FY 1997: Significant C~vil Health Care Fraud Recoveries 

Independent Clinical L~S ' 
I 

In one ,of the two largest False Claims Act settlements ever 
reached, SmithKline Beecham Clinical Laboratories, headquartered 
in Philadelphia, paid $325 million to resolve federal and state 
fraud claims alleging overcharges to the Medicare, Medicaid, 
Federal Employees Health Benefits, Railroad Retirement, an~ the 
Department of Defense Tricare (formerly known as CHAMPUS) health 
care programs. A wide range of different types of fraud schemes 
were alleged in the settlement arising out of SmithKline's 
performance of laboratory tests, including billing for 
laboratory tests 'not prqvided, not requested by, the referring 
physician, ,or not medic~lly necessary; and paying· various forms 
of kickbacks to referring physicians. SmithKline was also 
alleged to have obtained payment from Medic,are by inserting false 
"diagnosis" codes on claims, and to have double billed for tests 
for kidney dialysis p~tients. The settlement resolved thre~ qui 
tam actions filed against SmithKline while Operation LABSCAM was' 
under way. 

Also arising out o~ the Department's LABSCAM investigation 
was an $83.7 million civil,settlement with Damon Clinical 
Laboratories, Inc., formerly headquartered in Needham, 
Massachusetts, for fraud on the same federal and state-funded 
health care programs. In response to Medicare fee reductions, 
Damon bundled together certain groups of tests which marketed 
as a package to physicians. The laboratory made it difficult 
for physicians to order:the tests separately, and did not inform 
physicians that if they ordered the package Damon would bill 
Medicare and other fedeEal health care programs separately for 
each test. As a.result; physicians ordered, and government

I . 

programs paid for, mill~ons of medically unnecessary tests. Two 
qui tam plaintiffs who filed lawsuits against Damon during the 
government's investigation .received a total of approximately 
$10.5 millibn of the settlemerit amount. ' 

In a third major LABSCAM settlement reached this year, 
Laboratory Corporation C?f America (LabCorp) agreed to pay $182 
million to resolve allegations of fraudulent billings to federal 
and state health insurance programs by Allied Clinical 
Laborat~ries, Inc., Roche Biomedical Laborato~ies,Inc., and 



·' 
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I 

National Health Laboratories, Inc. (NHL). These three entities 
merge? to form LabCorp in 1995. Allied,Roche and NHL also 
marketed tests to physic:ians in a bundled fashion -- making it 
difficult for physicians to order separate tests ~- without 
disclosing that when a physician ordered IIbundledl! tests the 
laboratories would bill Igovernment programs a separate charge for 
each test. In 19~2, NHLhad entered a criminal g1.1ilty plea and 
paid a $100 million civfl settlement arising out of this conduct, 
which nonethlesscontinued after the settlement date. The 
Labcorp settlement also resolved allegations that NHL overbilled 
the government for mileage charges for phlebotomists who drew 
blood from nursing home patients. Five qui tam lawsuits file'd 
during the government's iinvestigation resulted in total payments 
to the qui tam plaintiffs of approximately $12 million. ., 

Home Health 

In the home health !area, thenation's largest home health 
provider, First American Health Care of Georgia, Inc., and its 
purch~ser, Integrated He'alth Servic;:es, Inc., agreed to' reimburse 
the federal government about $252 million for overbilled and/or 
fraudulent Medicare claims submitted by the company. First 
American" which operated; 425 facilities in more than 30 states, 
billed Medicare for personal expenses of First Americanis senior 
management, and for marketing and lobbying expenses. First' 
American filed for bankr~ptcy,protection last year in Georgia and 
its purchaser in bankn-:p~cy agreed to pay the government on First 
American's behalf. 

Carrier Fraud 
I 

Blue Shieid of ifornia, one of the government IS Medicare 
carriers; paid $12 millibn to resolve allegations that it had 
obstructed efforts by the Health Care Financing Administration 
to review Biue Shield's performance under its Medicare contract 
by altering or destroying documents that showed claims processing 
error~. Blue Shield sUbptituted backdated and tered'documents 
for those containing err9rs, and manipulated random samples of 
files pulled by HCFA to 9reate the impression that the company's 
performance was bett~r than it was. A qui tam plaintiff received 
$2.1 million in connection with this settlement. 



3 ­

Violations of Anti-kickback Statute 

Other significant r:ecoveries in Fiscal Year 1997 were the 
Department's settlementpi with Baptist Medical Center ($17 
million), ApriaHealthcare Group, Inc. ($1.65 million), and OrNda 
Healthcorp ($12~6 million) fer submitting claims to Medicare for 
goods and servipes provided pursuant to prohibited kickback 
arrangements. 

, 
Baptist Medical Cen~er, a hospital located in ,Kansas City, 

Missouri, agreed in Sept~mber 1997 to pay the United States $.17.5 
million to settle allegations that it paid more than'$l million 
in kickbacks to a 'local medical group in return for the group's 
referral of Medicar.e-eli~ible patie;nts. The agreement resolves 
claims that Baptist submitted se cost reports and fraudulent 
Medicare claims for pati~nts whose referrals it received through 
various kickback schemes. The United States,claimed that Baptist 
entered into sham consulting contracts with Robe~t C. LaHue, 
D.O.; Ronald H. LaHue, D.O.; and Robert C. LaHue, D.O., Chartered 
d/b/a the Blue Valley Medical Group :(collectively referred to as 
"Blue Valley"). The agreement also settles claims that Baptist 
violated the Stark I statute, by submitting clinical laboratory 
claims for Medicare patients referred by Blue Valley, with which 
the hospital had a financial relationship. 

Apria Healthcare Group Inc., one of the nation's largest· 
suppliers of durable medical equipment, agreed to pay the United 
States $1.65 million to settle allegations it submitted false 
claims for oxygen supplied to patients referred pursuant to 
kickback arrangements between Apria and providers in Georgia and 
Florida. ,Georgia Lung A~sociates, a group of four physicians 
practicing in Austell, G~orgia, is paying the United States 
almost· $350, 000 to settle allegations that patient re s for 
oxygen supplies were provided to Apria .return for kickbacks, 
and two other providers ~re paying additional sums to settle 
similar allegations. We:allegedthat'Apria entered into sham 
consulting contracts with GLA and other physicians in Florida in 
order to induce ,referrals. 

" I ' , 

OrNda Healthcorp, r~cently acquired by Tenet Healthcare 
Corporation, will pay the United States $12.6 million to resolve 

. !. . '. 

claims that OrNda hospitals paid physicians for referrals 
Medicare patients and that the hospitals received referrals from 
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! 
physicians with whom they had prohibited financial relationships 
under applicable law. The United States claimed.that the 
hospitals, which OrNda acquired as a, result of a merger with 
Summit Healthcare Ltd. ih 

! 

1994, entered into sham directorship 
contracts with numerous physicians and provided other 
inducements, such as reduced lease payments and loans which were· 
later forgiven, so the dpctors would refer Medicare patients 'to 
the hospitals. The agreement settles a dispute originally 
brought as a qui tam case, United States ex reI. Montagano v. 
Midway Hospital Medical Center. Inc .. OrNda Healthcorp and'Summit 

. I, 

Health Ltd. (C.D. CA). As part of the settlement, relator James 
Montagano, M.D. will rebeive $2,339,814 of the re60very. ' 

Quality of Care 
I , 

I 
The Department achieved a significant ,legal victory, as well 

as a'noteworthy civil settlement, in U.S. ex reI. Aranda v. 
Community psychiatric Ce~ters of Oklahoma. Inc., Civ-94-608-A 
(W.D. Okla.), a case involving allegations'of patient abuse and 
seriously inadequate care at pyschiatric centers for youth that 
were financed by the Medicaid Program. In response to a motion 
to dismiss filed by the Defendant, the Court rejected the 
Defendant's arguments that a False Claims Act action can not be 
pased on allegations of inadequate care, and ruled that nothing 
bars the Government from basing a False Claims Act case on such a 
theory. 945 F. Supp. 1485 (W.D. Okla. October I, 1996.) The 
United States then reached a $750,000 settlement with the 
Defendant in February 1997. 

, 
I , 



MANDATORY HEALTH BUDGET OPTIONS 
(Dollars in billions, fiscal years) 

i 1999 2000 2001 2002 2003 5 Years 

MEDICARE 
Anti-Fraud * 

Reduce payment for EPa 
Payment for drugs 
Partial hospitalization 
MSP 

. Centers of Excellence 

Pre-65 
Displaced workers 

Clinical Cancer 

NET MEDICARE 

-0.2 
-0.045 

· -0.07 
: -0.015 
· -0.01 
: -0.06 

· 0.095 
0.006 

, 
0.2I 

1~·1 

-0.4 
-0.065 
-0.13 
~0.015 

-0.~4 

-0.07 

0.359 
0.028 

0.25 

0.2 

-0.5 
-0.065 
-0.15 
-0.02 
-0.16 
-0.08 

0.33 
0.034 

0.3 

0.2 

-0.5 
-0.07 
-0.16 
-0.03 
-0.18 
-0.1 

0.299 
0.044 

0 

-0.2 

-0.6 
-0.075 
-0.18 
-0.04 
-0.2 

-0.11 

0.282 
0.056 

0 

-0.3 

-2.2 
-0.3 
-0.7 
-0.1 
-0.7 

-0.42 

1.4 
0.2 

0.8 

0.0 
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