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FOREWORD

Fraud in the United States™ health care system is a serious problem that has an impact on all health

- care payers, and indeed affects every person in this country. ‘Further, dollars alone do not fully
' measure the impact of health care fraud on our nation. ‘Fraudulent billing practices may also

disguise inadequate or improper treatment for panents

The Department of Health and Human Services and the Department of Justice, along with other -
federal, state and local agencies, are committed to aggressive efforts to enforce the law and
prevent health care fraud. On-going efforts to attack fraud and abuse in federal health programs
were consolidated and strengthened under the Health Insurance portability and Accountability Act
of 1996 (HIPAA). HIPAA provided powerful new criminal and civil enforcement tools as well as
expanded resources for the fight against health care fraud. ‘ ‘ ‘

- This first annual report of the Health Care Fraud and Abuse Control Program under HIPAA
- shows that we are making dramatic new headway. During 1997, the first full year of anti-fraud

and abuse funding under HIPAA, we have recorded the most successful year ever in the nation’s -

 efforts to detect and punish fraud and abuse against federal health programs, in particular the

Medicare and Medicaid programs. Not only are collections and enforcement actions at an all-time
high, but much greater amounts are being retumed to the Medicare Trust Fund. During 1997:

. ' $1.087 bllhon was collected in criminal ﬁnes civil ]udgrnents and settlements and
A administrative sanctions.
. $999 million was returned to the Health Care Financing Administration.
» ' More than 2,700 individuals and entities were excluded from federally sponsored health
~ care programs — a 93 percent increase over 1996.
¢ Federal prosecutors opened 4, 010 civil health care matters, an increase of 61 percent over
1996 :

. The success of this Program comes from the hard work done on a day-to-day basis by dedicated
~ investigators, auditors, prosecutors, and support personnel across this Nation. As we highlight

their contributions in this report, we must also aim at bringing about even greater participation by -
patients and honest health care providers in identifying and reporting fraudulent and abusive
practices. Ultimately our success against fraud and abuse in health care rests on an attitude of
“zero-tolerance” for fraud throughout our health care system.

‘Respectfully submitted,

Donna E. Shalala | . - Janet Reno .
Secretary - _ Attorney General
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EXECUTIVE SUMMARY

Many forms of health care fraud and abuse pose a threat to the health and safety of countless
Americans, including many of the most vulnerable members of our society. To respond to this
serious problem, Congress passed, and the President signed into law, the Health Insurance
Portability and Accountability Act of 1996 ("HIPAA"). 'HIPAA provided powerful new criminal
and civil enforcement tools and $104 million in resources in 1997 dedicated to the fight against
health care fraud. (Separately, the Federal Bureau of Investigation (FBI) received $47 million .
which is discussed in the Appendix to this report.) In addition, HIPAA required the Attorney

* General and the Inspector General of the Department of Health and Human Services (HHS) to

establish a coordinated national Health Care Fraud and Abuse Control Program ("Program").
The Program, established by the Attorney General and the HHS Inspector General in January
1997, provides a coordinated national framework for federal, state, and local law enforcement
agencies, the private sector, and the public to fight health care fraud.

The ﬁrst-yea: results of the Program denionstrate its effectiveness in meeting the goals established
by Congress in HIPAA.

Civil and Criminal Enforcement Actions

Civil and criminal health care fraud enforcement actions increased significantly in 1'997.’ Federal’
prosecutors filed 282 criminal indictments in health care fraud cases in 1997 -- a 15 percent
increase over the previous year. Similarly, the number of defendants convicted for health care
fraud-related crimes rose from 307 in 1996 to 363 in 1997 -- an 18 percent increase. The number
of civil health care matters also increased in 1997, with federal prosecutors opening 4,010 civil
matters -- an increase of 61 percent over 1996.

Monetary Results
In 1997, the Federal Government won or negotiated more than $1.2 billion in judgments,

settlements, and administrative impositions in health care fraud cases and proceedings. Asa
result of these activities, as well as prior year judgments, settlements, and administrative

“ impositions, the Federal Government in 1997 collected $1.087 billion in cases resulting from

health care fraud and abuse. It should be noted that some of the judgments, settlements; and |
administrative impositions in 1997 will result in collections in future years, just as some of the.
collections in 1997 are attributable to actions from prior years.

A significant portion of the $1.087 billion collected was the result of nationwide investigations
into fraudulent billing practices of hospitals and independent laboratories. More than 93 percent

- of the funds collected and disbursed in 1997 -- $999 million -- was returned to the Health Care
‘ Fmancmg Administration (HCFA), where it will be used to prov1de medical care to the elderly and

other needy Americans.



In addition, 326 Medicare coveragé reviews were made in 19 states and overpayments in the
* - amount of $87.6 million were identified. HCFA isin the process of collecting these
overpayments .

_Exclusion from Federally Sponsored Programs

HIPAA provided powerful new tools to prohibit companies or individuals convicted of certain
health care offenses from participating in Medicare, Medicaid or other federally sponsored health
care programs. In 1997, HHS excluded more than 2,700 individuals and entities from federally
sponsored health care programs -- a 93 percent mcrease over 1996.

VPreventmg Health Care Fraud

" Preventing health care fraud and abuse is a central component of the Program. The Program's .

prevention efforts include the promulgation of formal advisory opinions to industry on proposed
business practices, model compliance plans, specxal fraud alerts, and beneﬁcxary and provider
education and outreach :
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- ANNUAL REPORT OF
THE ATTORNEY GENERAL AND THE SECRETARY
: - DETAILING EXPENDITURES AND REVENUES R
UNDER THE HEALTH CARE FRAUD AND ABUSE CONTROL PROGRAM
' ‘ FOR FISCAL YEAR 1997

As Reqmred by
Sectxon 1817(k)(5) of the Social Security Act

The Social Security Act Section 1128C(a), as amended by the Health Insurance Portability and |

- Accountability Act of 1996 (P.L. 104-191, HIPAA or the Act), established the Health:Care :
Fraud and Abuse Control Program, a far-reachmg program to combat fraud and abuse in health
care, including both public and pnvate health plans.

The Act requires the Attomey General and the Secretary to submrt a joint armual report to the
Congress which 1dent1ﬁes

(A)  the amounts appropriated 'to’ the Federal Hospital Insurance (HI) Trust Fund for the
previous fiscal year under various categories and the source of such amounts; and

(B) ~ the amounts appropriated from the Trust Fund for such year for use by the Attorney
* General and the Secretary and the justification for the expenditure of such amounts.

This .1997 Annual Report thus discusses those funds which HHS and DOJ are fequired to deposit

. .in the HI Trust Fund, and those funds which HIPAA appropnated from the HI Trust Fund.

The Act requires that an amount equalrng recoveries from health care investigations -- including

- criminal fines, forfeitures, and civil and administrative penalties and judgments, but excluding
restitution, compensation and relators’ awards -- shall be deposited in the HI Trust Fund. . All -
funds deposited in the Trust Fund as a result of the Act are available for the operationsof the
. Trust Fund.

As stated above, the Act appropriated monies from the HI Trust Fund to a newly created
expenditure account, called the Health Care Fraud and Abuse Control Account (the Account), in
amounts that the Secretary and Attorney General jointly certify are necessary to finance anti-fraud
activities. The maximum amounts available for expenditure are specified in the Act. Certain of
these sums are to be available only for activities of the Office of Inspector General (OIG) of HHS,
with respect to Medicare and Medicaid programs. To the extent that the remaining funds are not
spent.directly by HHS and the Department of Justice (DOJ) on establishment and operation of the
Program, funds may be made available to other federal, state and local health care enforcement
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organizations for purposes that further the Program. In the first year of operation of the Program,
1997, the Secretary and the Attorney General certified $104 million for appropriation to the
Account. A detailed breakdown of the allocation of these funds is set forth later in this report.
These resources supplement the direct appropriations of HHS and DOIJ that are devoted to health
- care fraud enforcement. (Separately, the FBI recexved $47 nulhon from HIPAA which is
discussed in the Appendix.)

UriderA the joint direction of the Attorney General'and‘the Secretary of Health and Human
Services (HHS) acting through the Department’s Inspector General, the Program’s goals are:

@ - ‘to.coordinate federal, state and local law enforcement efforts relating to health care fraud
and abuse; ,

2 to-conduct mvestigatlons audits, and evaluations relating to the dellvety of and payment
for health care in the Umted States

(3)  tofacilitate enforcement of all applicable remedies for such fraud;
(4) -to provide guidanee to the health care industry regarding fraudulent practices; and

(5) to.establisha natlonal data bank to receive and report final adverse actions against health
‘care- prowders

HHS and DOJ Activities in 1997

HIPAA, signed into law in August 1996, contained an aggressive timetable for implementation of
the fraud and abuse control provisions of Title II. Funding under the Act began with 1997, with
the Program and implementing guidelines to be in place no later than January 1, 1997. The
overall Program required rapid initiation of a host of actions, including issuance of regulations
(such as those governing a new process for issuing advisory opinions to the public on fraudulent
health care transactions), initiation of negotiated rulemaking on anti-kickback penalties in the
context of risk sharing arrangements, and initiation of a beneficiary incentive and outreach
‘program. To make the most effective use of the tools and resources provided under HIPAA,

* HHS and DOJ, along with other federal, state and local agencies are joined in a coordinated
national health care fraud enforcement and prevention program,

' ThlS collaboratwe effort resulted in numerous accomplishments, including the followmg
achlevements

* . InNovember 1996, HHS and DOJ signed a Memorandum of Understanding that set out
procedures for the establishment of the Account, allocation of funds under the Program,
expenditures of Account funds and accounting for such funds, tracking of recoveries

_ under the Program, and overall evaluation of the Program.



"In January 1997, the Attorney General and the' Secretary i‘YSsued guidelines that provide a
| coordinated framework for enforcement and prevention efforts. The guidelines

incorporated input from the law enforcement agencies charged with combating health care
. fraud. :

: C1v11 and criminal health care fraud enforcement actions increased significantly in 1997.

- Federal prosecutors filed 282 criminal indictmerits in health care fraud cases in 1997 -- a
- 15 percent increase over the previous year. Similarly, the number of defendants convicted
for health care fraud-related crimes rose from 307 in 1996 to 363 in 1997 -- an 18 percent’
- increase. The number of civil health care matters also increased in 1997, with federal
. prosecutors opening 4,010 civil matters -- an increase of 61 percent over 1996.

In 1997, the Federal Government won or negotiated more than $1.2 billion in judgments,
settlements, and administrative impositions in health care fraud cases and proceedings.

. As a result of these activities, as well as prior year judgments, settlements, and
administrative impositions, the Federal Government in 1997 collected $1.087 billion in
cases resulting from health care fraud and abuse. If should be noted that some of the
judgments, settlements, and administrative impositions in 1997 will result in collections in
future years, just as some of the collections in 1997 are attributable to action from prior
years. A portion of the judgments, settlements, and administrative impositions reflected
here are the culmination of investigations and prosecutions begun before the effective date

- of the Program. Thus, resolution of these enforcement activities is not attributable solely
- to funding under the new Program. At the same time, many enforcement action

- undertaken in 1997 will not result in collections until future years..

326 Medicare cerrage reviews were made in 19 states and overpayments in the amount
' of $87.6" million were identified. HCFA is in the process of collecting these overpayments.

More than 2,700 individuals and entities were excluded froni participation in Medicare, -
Medicaid and other Federal and state health care programs due to their mappropnate
activities -- a 93 percent increase over 1996 -

Many diverse initiatives were aimed at prevention of health care fraud and abuse, among
them: (1) procedures for requesting and issuing formal advisory opinions were developed,

“and the first four opinions were issued; (2) HHS canvassed the health care industry and

 received suggestions on general issues in which industry guidance, in the form of safe
harbors or special fraud alerts, was needed; (3) HHS and DOJ convened negotiated
rulemaking on the issue of kickbacks in shared risk arrangements; (4) a model compliance.
plan for the clinical laboratory industry was issued; (5) HCFA, the Administration on
Aging and the HHS/OIG joined with the private sector to survey beneficiary populations
to assist in devising an effective outreach to educate the elderly to recognize and report
fraud; (6) a total of 87 corporate integrity agreements were entered with parties in



connection with fraud settlements. DOJ and HHS continue to recommend legislative or -
- regulatory changes to correct vulnerabilities to fraud, a number of such recommendations
were adopted in the Balanced Budget Act of 1997 and are being implemented by HCFA.

. Of the funds made available for 1997, $1.55 million was given to Federal, state and local

‘ agencies (other than HHS and DOYJ) that are currently involved in health care fraud and
abuse activities. In future months, these groups will be monitored for effectiveness in
furthering the goals of the Program. These grants are described on page 30. -

The remainder of this repoft provides a more detailed look at these and other accofnplishmeﬁts
under the Program, and statistical data summarizing disbursement of collectlons and expenditures
during the ﬁrst year of its operation.



MONETARY RESULTS

As required by the Act, HHS and DOJ must detail in this Annual Report the amounts deposited
and appropriated to the HI Trust Fund, and the source of such deposits. In 1997, the combined
anti-fraud actions of the federal and state governments and numerous private cmzens produced
remarkable outcomeés with respect to collections as the result of successful investigations,
negotiations and law suits. The Federal Government collected $1.087 billion in connection with
health care fraud cases and matters in 1997'. These funds were deposited with HCFA, transferred
to other federal agencies administering health care programs, or paid to private persons. The
following chart provides a breakdown of the transfers/deposits:

Total Transfer/Deposits by Recipient 1997
Health Care Financing Administration
HIPAA Deposits
Gifts and Bequests ‘ $6,750
Amount Equal to Criminal Fines* 46,162,414 |
‘Civil Monetary Penalties 732,577
Amount Equal to Asset Forfeiture ** 0
Amount Equal to Penalties and Multiple Damages 88,828,469
OIG Audit Disallowances - Recovered 302,288,607 .
Restitution/Compensatory Damages 560.576.678
‘ _ 998,595,495
Restltutlon/Compensatory Damages to Other Federal Agencies _
-Department of Veterans Affairs 22,131,850
National Institutes of Health 13,513,956
Office of Personnel Management 6,465,074
Department of Defense 6,334,917
Railroad Renrement Board 4810,169
Other 2,276,621
55,532,587
Relators’ Payments *** 33,169,932
TOTAL faladale $1,087,298,014
‘Repor!s to the Department of the Treasury were overstated by $5,000,000 in 1997. A correction will be reflected in the 1998 HCFAC Annual

Report.

**This includes only forfeitures under 18 United States Code (U.S.C.) 1347, a new federal health care fraud offense that became effective on August
21,1996. Not included are forfeitures obtained in numerous health care fraud cases prosecuted under federal mail and wire fraud and other offenses.
***These are funds awarded to private persons who file suits on behalf of the Federal Government under the qui tam provisions of the False Clalms
Act, 31 U.S.C. sec 3730(b).

****Funds are also collected on behalf of state Medicaid programs and private insurance companies; these funds are not represented here.

In 1997, DOJ collected an additional $136,800,000 in health care fraud cases and matters that was not disbursed to the
affected agencies and/or the Account in 1997 due to: (i) on-going litigation regarding relator shares in qui tam cases that will affect the
amount retained by the Federal Government, (i) receipt of funds late in the year that were then processed in 1998; and (iii) delays in
recoding collections originally directed into miscellancous Treasury receipts. Of this total, $79,767,000 is still in suspense pending
outcome of litigation; approximately $40,893 ,000 has been disbursed in 1998 to the appropnatc agencies and the Account; and,
$16,140,000 is expected to be so disbursed later in 1998.
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The above transfers include certain collections, or amounts equal to certain coliectidns, required
by HIPAA to be deposited directly into the HI Trust Fund. These amounts include:

- (1)  Gifts and bequests made uncondltlonally to the Trust Fund, for the beneﬁt of the Account -
Jor any activity ﬂnanced through the Account. : .

(2)  Criminal fines recovered in cases involving a federal health care offense mcludmg
collections under 1347 of title 18, U.S.C. (relatmg to health care fraud);

(3 le monetary penalties in cases involving a federal health care offense;

(4) . Amounts resulting from the forfeiture of property by reason of a federal health care
.offense, including collections under section 982(a)(6) of title 18, U.S.C.;

(5)  ‘Penalties and damages obtained and otherwise creditable to miscellaneous receipts of the
‘general fund of the Treasury obtained under sections 3729 through 3733 Title 31, United
‘States Code (known as the False Claims Act), in cases involving claims related to the
provision of health care items and services (other than funds awarded to a relator, for
restitution or otherwise authorized by law).

HIPAA requires an independent review of these deposits by the General Accounting Office
(GAO). The GAO report is to be-submitted to Congress by June 1, 1998,

11
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In the first year of operation, the Secretary and the Attorney General certified $104 million as

necessary for the Program. The following chart gives the allocation by recipient:

1997 ALLOCATION OF HCFAC APPROPRIATION
~ (Dollars in thousands)
Organization - | - Allocation

Department of Health and Human Services ' .

Office of Inspector General . $70,000

- Health Care Financing Administration 5,346

Health Resources and Services Adrmmstratlon 2,000

Office of the General Counsel - 1,800
Administration on Aging A 1,100 |

Total . $80,246

Departrnent of Justice

United States Attorneys $8,548

Civil Division 9,656

Federal Bureau of Invest1gat1on 3,625
Criminal Division 329 |

- Justice Management Division . _42

Total $22,200

Other Agencies $1,554

~Total $104,000

These resources supplement the direct appropriations of HHS and DOJ that are devoted to health

care fraud enforcement.

Overview of Acco'mplishments

The Act centralizes coordination of all public and private health care fraud enforcement activities
in a single program, led by HHS and DOJ, working in conjunction with: State Medicaid Fraud
Control Units (MFCUs), Department of Defense (DOD), Defense Criminal Investigative Service
(DCIS)(Civilian Health and Medical Program of the Uniformed Services - CHAMPUS, also
called TRICARE), the United States Postal Service; the Internal Revenue Service; the Drug
Enforcement Administration; the Office of Personnel Management (OPM), Office of Inspector
General (Federal Employees Health Benefits Plan); Department of Veteran Affairs (VA), Office
of Inspector General, the Food and Drug Administration; and the Department of Labor (DOL).

12



The Congress and the President recognized that close coordination among federal, state and local
law enforcement agencies, as well as private insurers and health plans, is crucial to successfully
detect, prosecute and prevent fraud in the vast health care 1ndustry

‘Recent experience confirms the benefits of enhanced coordination. A two-year demonstration
project, Operation Restore Trust (ORT), illustrated that extensive collaboration among law
enforcement agencies would result in greater effectiveness and efficiency in preventing and:
detecting fraud and abuse in certain targeted services reimbursed by Medicare and Medicaid.

* Such coordination among government, industry, and the beneﬁc1ary populatxon thus forms the

essential foundatlon of the HCFAC Program. -

HIPAA'’s landmark reforms bring »oritically needed resources and stronger enforcement tools to
the battle against health care fraud and abuse. As envisioned by HIPAA, we have continued the
successful partnerships forged earlier, expanding their membership and scope as necessary to
address fraud and abuse throughout the health care industry. Nationally, the Executive Level
Health Care Fraud Policy Group (composed of HHS/OIG, HCFA, HHS Office of General -
Counsel (OGC), FBI, and DOJ civil and criminal prosecutors), the National Health Care Fraud
Working Group (composed of HHS, DOJ, DOD, DOL, VA, Department of the Treasury, OPM,
United States Railroad Retirement Board, United States Postal Service, and the National
Association of Attorneys General) and other bodies share information on both specific cases and
~ overall trends. This national coordination is increasingly vital to curbing national schemes that cut
across state lines and enforcement jurisdictions. :

These national groups also sponsor training to enforcement personnel on detecting and
prosecutmg complex health care schemes. For example, the HHS/OIG and the FBI are together
sponsoring four interagency training sessions regarding health care fraud and abuse. Building on
the partnershlps forged by the ORT demonstration project, the training is designed to further
enhance agencies’ understanding of the complexities of the federal health care programs. The
focus areas of the training are: managed care (held in September 1997); durable medical
equipment (held in December 1997); ambulance payments (to be held in 1998); and home health
care (to be held in 1998). HHS/OIG also held an advanced training seminar for agents who have
been with the HHS/OIG for two years or less. Held in September 1997, the advanced seminar
focused on emerging issues. The next seminar is planned for April 1998. In addition, HCFA has
prowded training sessions on basic Medicare and Medicaid program issues. Developed by HCFA
in collaboration with the HHS/OIG and FBI, this training enabled new agents and investigators to
~ understand Medicare and Medicaid program policies and operation, and was conducted on a
regional basis during 1997 and the first quarter of 1998. This trammg will also be provided to
- DOJ attorneys in 1998. ,

At the local level, more and more health care fraud working groups and task forces are getting
underway. These working groups encourage communication and coordination among law
enforcement officials in sharing information on specnﬁc cases, and selecting appropriate remedies.
- Local working groups have been encouraged to establish a liaison with licensing and
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regulatory bodles state ofﬁcxals and pnvate insurers. Task forces have also reached out to

consumer and provider groups, so as to work together to identify fraudulent health care schemes
and to encourage referral of such information to the appropnate officials..

During this year, the Federal Government won or negotiated more than $1.2 billion in judgments,
settlements, and administrative impositions in health care fraud cases and proceedings. As a result
of these activities, -as well as prior year judgments, settlements, and administrative impositions, the
_Federal Government in 1997 collected $1.087 billion in cases resulting from health care fraud and
abuse, of which $999 million was transferred to HCFA. These unprecedented figures are
attributable, in large part, to the ongoing and expanded collaboration among health care oversight
and enforcement officials at all levels of government and the private sector. It should be noted
that some of the judgments, settlements, and administrative impositions in 1997 will result in
collections in future years, just as some’of the collections in 1997 are attributable to actions from
prior years ‘ :

Workmg together, we have brought to successful conclusion the mvestlgatlon and prosecution of
some of the most far reachmg and costly health care fraud schemes. Two sngmﬁcant successes
include:

. : ndependent Clinical Laboratones Dunng 1997, the Federal Govemment achieved

- significant ‘successes in its three-year task force effort targeting unbundling schemes

_ whereby the nation’s three largest independent clinical laboratori€s routinely billed

. Medicare for medically unnecessary tests, and for tests that the physician never ordered.

 The three laboratories agreed to pay a total of $642 million to settle potential civil and or
criminal liability to the federal and state governments. The Federal Government also
required each corporation to enter a corporate mtegnty agreement to help safeguard

~ against future fraud in laboratory billing practlees

. 1agg(>31s Related Groups 1QRG1 72 Hour Window Project: A series of audits conducted
. by HHS/OIG disclosed that many hospitals were improperly billing Medicare for ~ .

outpatient services rendered within 72 hours prior to and during a hospital admission, in

- addition to billing for the set fee DRG Medicare pays for each admission (which is

. supposed to include the outpatient services rendered within 72 hours prior to the

* admission). In response, HHS/OIG and DOJ launched a national initiative to recover
these duplicate payments, and to compel hospltals to institute corrective measures to
prevent such improper claims in the future. As of October 1, 1997 more than $46 million
has been returned to the Federal Government '

A more detailed descriptien of the-accomplishments of the major federal participants in the
coordinated effort established under HIPAA follows. While information in this report is presented
in the context of a single agency, most of these accomplishments reflect the combined efforts of
HHS, DOJ and other partners in the anti-fraud efforts. After just one year of operation under the
program, the successes of the Departments of Justice and HHS and our partners in the



coordinated antl-fraud effort already amply confirm that the mcreased funds to battle health care
‘fraud and abuse were msely invested.
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FUNDING FOR DEPARTMENT OF HEALTH AND
‘ HUMAN SERVICES |

Office of Inspector" G‘eneral‘ |

HIPAA mandates that the HI-IS/OIG receive a certain sum of money, within a stipulated range,
for Medicare and Medicaid activities. During the first year of the Program, the Secretary and the
Attorney General jointly allotted to these efforts the maximum statutory amount authorized: $70
million, This represents an estimated $27 million increase in available funds for the HHS/0IG to
combat fraud in HHS-funded health care programs. :

HHS/OIG was involved in more than l-,400 successful prosecutions and or settlements in 1997.
More than 2,700 individuals and entities were excluded from doing business with Medicare,
Medicaid and other federal and state health care programs as a result largely of criminal
convictions (1101), licensure revocations (588), or other professional misconduct (1030) -- 2'93
percent increase from the 1,400 exclusions in 1996. In addition to its role in bringing about the
judgments and settlements described in the Executive Summary, HHS/OIG recommended and the
Department disallowed $84.5 million in improperly paid health care funds in 1997. HHS/OIG
efforts also resulted in health care funds not expended (i.e. funds put to better use as a result of

1mplemented HHS/OIG recommendatlons and other initiatives) of approximately $6 1 bllhon for
1997 :

‘These early successes are attributable, in part, to the additional staff and resources made available
under HIPAA. During 1997, HHS/OIG staff levels increased from a little over 900 to 1,143 by
the end of the year. In addition, HHS/OIG opened six new investigative offices and three new.
audit offices. Six more investigative offices will be opened during 1998. The staff of the
HHS/OIG Office of Evaluation and Inspections has also increased, thereby strengthening the
office’s ability to conduct short term national evaluations that provide policymakers and managers
with analysis and recommendations for improving the effectiveness and efficiency of HHS
programs. The outcomes of these inspections can lead to increased cost savings, improved
quality of care or services, improved program efficiency and the identification of program ,
vulnerabilities. Overall, new staff has enabled the HHS/OIG to intensify and expand its activities
in the'health care field and to coordmate a more effectwe effort to curb Medlcare and Medicaid
fraud and abuse. : ‘ :

The additional resources and authorities granted by HIPAA have supported numerous important
. HHS/OIG projects. For example, HHS/OIG investigators and auditors have been instrumental
participants in the marked success of many coordinated national initiatives, some of which are
referenced above. In addition, HHS/OIG investigations and audits have supported numerous
other significant criminal convictions and civil settlements in a number of different arenas in the

le.
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health care industry:

. Home Health Agency Fraud: First American Home Health Care of Georgia, formerly
' ABC Home Health Services, entered an agreement in settlement of charges that they filed
false cost reports to Medicare; cost reports that included ghost employees, personal .
. expenses, and political contributions, under which the owners agreed to pay the Federal
Government $255 million. This represents the culmination of an investigation that was
ongomg for seven years »

*  Durable Medxcal Equlpment Incontmence Care Kits: As part of the HHS/OIG’
continued pursuit of fraud in the durable medical equipment industry, the I-IHS/OIG
investigated one of the largest billers of Medicare for incontinence care products. The
owner of this supply company was sentenced to 10 years 1mpnsonment for billing
Medicare for female incontinence care kits provxded to nursmg home patients, when he

‘actually provided only adult diapers.

. Administration of the Medicare Program: After a two-year mvesttgatlon a former
. Medicare carrier, Blue Shield of California, agreed to pay $12 million in settlement of its
civil liability for having falsified its claims processing data and capabilities. The company
also pled guilty to conspiracy, and obstructlon of a federal audit, and was fined an
additional $1.5 rmlhon

Audits

Audit efforts are increasingly céntral to the detection of fraud agaihﬁt and vulnerabilities in health
care programs. Foremost among these efforts is the audit of HCFA’s financial statements.

.Initially mandated by the Chief Financial Officers Act, and expanded by the-Government

Management Reform Act of 1994, these annual financial statement audits provide an objective
evaluation of the reliability of those statements and, importantly, include an evaluation of financial
management processes, systems and internal controls. As part of this review, and for the first
time in the history of the Medicare program, a comprehensive, statistically valid sample of fee-for-.
service claims was taken to determine the correctness of Medicare payments. The audit, Jomtly
funded by HHS/OIG and HCFA, revealed estimated improper Medicare payments of
approximately $23 billion, or about 14 percent of total Medicare fee-for-service benefit payments
made during the year. Most of the improper payments were attributable to insufficient orno
documentation, lack of medical necessity, incorrect coding, and unallowable services. It cannot
be established what portion of these improper payments are attributable to fraud. HCFA is -
already moving to correct these systemic weaknesses.

The HHS/OIG has also been redlrectmg some audit efforts away from just the tradltlonal ﬁnanc1al
and performance audits that characterized HHS/OIG’s activities in the past. Instead, many audit
staff are being trained at the Federal Law Enforcement Training Center, and are then available to
provide critical financial analysis and support to the Office of Investigations and DOJ on large,

complex false claims cases. Audit assistance was central to the success of many of the joint

17



initiatives this year, among them, Independent Cllmcal Laboratones and the DRG 72 Hour
Payment Window Project. :

Medicaid

~ Another key HHS/OIG iriitiative has been to work more closely with state auditors in overseeing
the Medicaid program. The HHS/OIG Office of Audit Services devised a Federal-State

Partnership Plan that ensures more effective use of scarce audit resources by both the federal and -

| ~ state audit sectors. Partnerships have already been established with 19 state Auditors, 11 state

Medicaid agencies and 2 state internal audit groups. Extensive sharing of audit ideas, approaches
and objectives has taken place between federal and state auditors. Completed reports have
involved a financial impact of $140 million affecting both federal and state government funds.

Homq Hea’lth

The HHS/OIG also continued its focus on fraud and abuse in the home health industry. The
- Office of Audit Services conducted an audit of home health claims in 4 states, and found that 40
- percent failed to meet Medicare reimbursement requirements. Most often, these services were
found to be unreasonable or unnecessary, were provided to beneficiaries who were not .
homebound, or were not supported by valid physician orders or adequate documentation. At the
same time, the Office of Evaluation and Inspections completed a study that revealed that
Medicare’s certification process did not adequately safeguard against participation by
unscrupulous or abusive providers. In response to these reports, a temporary moratorium on new
certification of new home health agenctes was instituted, durmg whxch tlme program safeguards
could be 1mproved : :

‘Prevention

HIPAA has also allowed the HHS/OIG to redouble its efforts in preventing health care fraud and
abuse. Through its new Industry Guidance Branch, the HHS/OIG, in consultation with the
Attorney General, issued regulations stipulating a process for issuing written advisory opinions to
the public on various legal issues arising under certain statutes enforced by HHS/OIG, including
" the Anti-Kickback Statute and the Civil Monetary Penalties Law. In.accordance with those rules,
a number of advisory opinion requests have been received and reviewed. The HHS/OIG also
 solicited and pubhshed proposals for modifications and additions to the. so-called Safe Harbors,
regulatory provisions which establish conditions for business structures or practices deemed
nonabusive, and therefore, which will not be investigated or prosecuted under the Anti-Kickback
Statute. :

Working with DOJ, the HHS/OIG initiated a negotiated rulemaking specifically addressing anti-
kickback penalties in the context of risk sharing arrangements. In another effort to avert future

~ fraud, the HHS/OIG and DOJ have committed to including corporate integrity provisions in major
settlements. The HHS/OIG is currently staffing up to thoroughly monitor the compliance reports
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 submitted by séttling parties.

HHS/OIG continues to work with HCFA, the Administration on Aging (AoA) and various
‘advocacy groups to develop an outreach campaign to educate beneficiaries and others who work
directly with the elderly to recognize Medicare/Medicaid fraud, waste, and abuse when they

_encounter it, and know how and where to refer it. In this regard, the Office of Evaluation and
Inspections operates an HHS/OIG Hotline, which serves as a point of contact for complaints of
waste and fraud-in the Medicare program (and other HHS programs). The HHS/OIG Hotline
received approximately 58,000 telephone calls during the year, which resulted in more than 7,000
complaints. An estimated $3 million in recoveries are associated with complaints resolved by
HCFA and its contractors. '

Another key aspect of prevention efforts is the HHS/OIG’s respon31b111ty for excludmg offending
providers from future participation in federal health programs. “Project WEED” is designed to
improve the process whereby the Office of Investigations identifies abusive providers and, when
appropriate, excludes them from Medicare and state health programs (including Medicaid).

During the first year of the Program, the number of such exclusions nearly doubled, from 1,408 in
1996, to 2,719 in 1997. The ‘majority of these exclusions were based on convictions for program- .
related crimes.

- The HHS/OIG is also responsible for making recommendations to correct systemic vulnerabilities. -
detected during reviews. ' A number of longstanding legislative recommendations were adopted in .
the Balanced Budget Act of 1997. These include recommendations related to HHS/OIG work in
areas such as depre01at10n losses on hospital sales, and program controls for home health agencies
and skilled nursing facilities, extensions to Medicare Secondary Payor provisions, prescnpt:on
drugs, ambulance payments and indirect medical education costs.

Health Care Fmancmg Admlmstratlon

The Health Care Financing Administration received $5.3 mllllon from the Account in 1997 for
.activities related to controlling fraud and abuse in the Medicare program. HCFAC Program funds
were used for the following activities in FY 1997: '

Survey and Certification Medieare Coverage Reviews - $1.8 million

In 1997, HCFA received $1.8 million from the HCFAC Program for Medicare coverage reviews.
HCFA carries out Medicare coverage reviews by contracting with state agencies to conduct
specialized surveys that are an expansion of traditional quality of care surveys. Medicare coverage
review funding improved the exchange of information among HCFA, state agencies, Fiscal:
‘Intermediaries (FIs), and Regional Home Health Intermediaries (RHHIs). Medicare coverage
reviews assist the FI and/or RHHI in identifying inaccurate billing, potential coverage problems,
and potential waste, fraud, and abuse. Accordingly, Medicare coverage reviews provide FIs
and/or RHHIs with the information they need to assess overpayments and implement collection
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procedures.

The program supported the use of protocols whereby state survey and certification agencies
provided information to Medicare contractors on the eligibility status of beneficiaries receiving
services from laboratories, home health agencies, and skilled nursing facilities whose utilization
and costs were extrémely high. During 1997 326 surveys were made in 19 states and
overpayments in the amount of $87.6 million were identified. HCFA is in the process of
Vcollectmg these overpayments

- HCFA Customer Informatlon System (HCIS) - $1. 9 ‘million

HCIS is the automation architecture being used to support the development and distribution of -
Medicare specific information to the Agency’s legitimate customer base. HCIS is designed
specifically to counter fraud and abuse in the Medicare program and will enable HHS/OIG and .
DOJ personnel to target aberrant providers, reduce mvestlgatlve time, and i improve actual
recoveries to the Medicare Trust Funds:

HCIS accomplishes this in two ways -- (1) through the availability of summarized data that can be
. used to focus on specific areas of interest and (2) via access to beneficiary claim level data. These
- functions complement one another. For example, an auditor looking for patterns of Medicare
fraud can use summarized data to focus an investigation to a specific area of interest. Since the
mvestlgatlon is focused at this point, the number of beneficiary claim detail records needed can be
kept to a minimum. The smaller request set can later be used to process a request for complete
detail data in the event the preliminary investigation warrants more comprehenswe analysis. The
system currently houses summarized data for home health agency, skxlled nursmg facility, hospice,
inpatient, outpatxent and physnclan services.

Los Alamos National Laboratory (LANL) - $1.6 million

In 1997, HCFA extended a contract with LANL to develop methodologies to identify fraud and

. abuse in the Medicare program. Scientists from LANL have examined the Medicare program and
have developed algorithms and techniques to identify “suspicious” providers and to identify
patterns of abuse. LANL is currently applying detection algonthms to historical claims data to .

- develop a simulation that ranks the “suspiciousness” of a claim prior to payment. LANL will -
continue enhancement and examination of their fraud detection algorithms, and will test these
techniques with additional provider types and in different demographic areas.of the nation.

Health Resources and Services Administration
The Act mandates that the HHS/OIG and DOJ establish a national health care fraud and abuse .
data collection program for the reporting and dlsclosure of certain final adverse actions (excluding

.~ settlements in which no findings of liability have been made) taken against health care providers,
suppliers, and practitioners. The Health Resources and Services Administration (HRSA) has been
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authorized to design, ,impiement and operate this program, currently named the Healthcare )
Integrity and Protection Data Bank (HIPDB). In 1997, HRSA was allocated $2 million for
development under the Program; operating costs will be funded by user fees.

~The HIPDB is being developed in stages as an all electronic system that will collect, store and

. disseminate reports on practitioners, providers and-suppliers that have been found guilty of health .
related adverse actions through an adjudicated process. The reports will be made available to
certain federal and state governmental authorities, including law enforcement agencies, and health
plans. These same entities are mandated reporters to HIPDB. :

HRSA used its National Pracutxoner Data Bank (NPDB) as a baseline and model in the planmng
and design of the HIPDB. More than 6,000 contacts and discussions with officials and
representatives of other federal agencies, the major health plans and professional societies and
licensing boards, and various state organizations in both the health and law enforcement
communities were made for developing the initial requirements for the HIPDB. During this
information gathering and requirements development phase, the concept of using the NPDB as a
baseline and model was validated.

A milestone schedule has been developed for opening the HIPDB with an initial operating |
capablhty on March 10, 1998. Progress to date mcludes ~

. 1mplementmg regulatlons and Notice of Proposed Rule Makmg (NPRM) developed and
forwarded for release;

design specifications developed and approved;

specific design reviews conducted of key hardware and software;

physical facility modified to accommodate the new equipment;

equipment ordered, received and installed in the new facility;

existing baseline NPDB software copled to the test machine; and

sofcware development begun. * :

- In addmon, data acquisition activities have begun that will result in data to populate the HIPDB
These actmnes include formal discussions with other. federal ‘agencies including:

. DOJ to acqu1re all federal judgments and convictions;
. HCFA to acquire Medicare and Medicaid adverse and exclusion actions; and
. Departments of Defense and Veterans Affairs to acquire disciplinary and adverse actions.

HRSA has also entered into preliminary discussions with various health care related and health
professmnal organizations including those representing Nursing and Chlropracnc Licensing
‘Boards, to obtain information collected by them. »
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Ofﬁce of the General Counsel

The HHS Office of the General Counsel (OGC) worked in partnership with ‘the DOJ and other
HHS components (HCFA and the HHS/OIG) to combat health care fraud and abuse. OGC was
allocated $1.8 million in HCFAC funding for 1997. These funds were instrumental in recovering
_misspent monies of the Medicare Trust Funds, increasing overpayment recovery litigation, and

~ implementing legislative and regulatoxy changes. This has resulted in a 65 percent increase in the
number of new Program Integnty ngatlon items for OGC. '

‘The increases in OGC's fundmg a.nd workload were accompamed by numerous accomphshments

. worked with U. S Attomeys offices in Mlc}ugan, recoveries in the Medicare Secondary
" Payer program rose dramatically in FY 1997, to almost $9 million.

.  assisted in recovering $8.5 million from a provlder for an overpayment relatmg to a closed
cost year and the discovery of improper, fraudulent cost accounting methods.

e reviewed notices sent to providers suspending payments based on suspected Medicare
‘ - fraud, which has led to systemic changes to the notices decreasing their vulnerability to
successful legal challenges.

. pursued recovering approxxmately $1.8 million in overpayments to a bankrupt Medicare- -
participating home health agency. :

These are just a few examples of OGC's \ac;complishménts under the HCFAC program for 1997.
Itis expected thgt the activities of the OGC will continue and expand as the program matures.

Admlmstratlon on Agmg

" The Administration on Agmg (AoA), thh its vast network of state and area agencies on aging - .
and community-based services, serves as a partner with the HHS/OIG and HCFA in the long-term
federal effort to fight and prevent fraud and abuse in the Medicare and Medicaid programs. -

In 1997, the AoA was allocated $1.1 million under the Program. These funds were used to train
and educate both paid and volunteer staff in the aging nétwork, especially those associated with
Older American Act programs and services, such as long-term care ombudsman, to recognize and
" report potential practices and patterns of fraud and abuse in the Medicare and Medicaid programs.
Additionally, AoA and its nétwork agencies engaged in outreach and educational activities to
inform and empower older persons, their families and their communities to recognize and report:
fraudulent and abusive situations and to prevent or minirnize victimization by such behavior.
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HCFAC funding resulted in the following AcA accomplishments:

. awarded 15 cooperative agreements to state units on aging to support education, training

and outreach efforts to help aging network staff and volunteers to recognize and report

health care fraud and abuse

~ planned and convened in collaboration with HHS/OIG and HCFA a two-day national ‘
“meeting in September, 1997 for an orientation to health care anti-fraud and abuse for 116
representatives of state units on aging and other aging network agencies;

tested targeted community outreach models in New York City, Lo:*; Angeleé, suburban

‘ 'Chicago IL, and Central Florida where several thousand of older persons were trained to

recogmze and report health care fraud and empowered to minimize becoming victims of
such practxces ' : '

in collaboration with HHS/OIG and the Assistant Secretary for Planning and Evaluation

initiated plans to evaluate the effectiveness of aging network staff and agenmes to
recognize and report Medicare fraud and abuse; '

conducted with HHS/OIG and HCFA, 10 health care anti-fraud and abuse workshops for
approximately 535 aging service professionals at 8 major national and regional

conferences of aging network agencies; and

contracted with the University of Louisville to design software enhancements to report

~ ‘and track fraud and abuse referrals from state long-term care ombudsmen.

" The training and outreach activities have already resulted in significant referrals to the HHS/OIG
~ hotline and other investigative and enforcement agencies leading to vanous sanctlons

recoupments and prosecutions.

23



FUNDING FOR DEPARTMENT OF JUSTICE

United States Attorneys |

Health care fraud involves many different types of schemes that defraud Medicare, Medicaid, )
Department of Veterans Affairs, or other insurers or providers. The fraudulent activity may
include double billing schemes, kickbacks, billing for unnecessary or unperformed tests, or may be

 related to the quality of the medical care provided. Working closely with the Department of
Justice Civil and Criminal Divisions, United States Attorneys’ offices (USAOs) criminally and
civilly prosecute health care professmnals prowders and other specialized business entities who
engage in health care fraud.

USAOs have established close ties with numerous federal and state law enforcement agencies
* who are involved in the prevention, evaluation, detection, and investigation of health care fraud.
In addition to HHS/OIG and HCFA, these agencies include the State Medicaid Fraud Control
Units (MFCUs); Inspectors General Offices of other Federal agencies; the Drug Enforcement
Administration; DOD, DCIS; and the TRICARE Support Office in the Department of Defense
(formerly CHAMPUS).

To ass;st in coordination and communication at local, state and national levels, each USAO has
appointed both a criminal and civil health care fraud coordinator. Additionally, a Health Care
Fraud Coordinator position has been éstablished in the Executive Office for the United States
Attorneys (EOUSA) to facilitate fraud enforcement efforts. Prior to the enactment of HIPAA,
- USAOs dedicated substantial resources to combatmg health care fraud HIPAA allocations have

' supplemented these efforts. ‘ .

nghhghts of the ﬁrst year of the Program mclude

Training: The EOUSA’s Office of Legal Education (OLE) is tasked with the responsibility .
.~ for providing health care fraud training for USAOQ, and DOJ attorneys,

investigators, and auditors. During 1997, OLE conducted a number of
presentations and complete courses on health care fraud. Notably, OLE
sponsored a conference in Basic Health Care Fraud Prosecution Team Training in
July 1997. Many of the attendees were newly hired USAO personnel. Due in
large part to overwhelming interest in basic team training, this program was =
repeated for those unable to attend the first course. The second course was held in
September 1997. OLE plans to sponsor six health care fraud courses for
Department prosecutors and support personnel in 1998.
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Additionally, USAO attomeys mvestlgators and auditors partxmpated in a number
of non-OLE sponsored, multi-agency health care fraud training courses over the
last year.

Recruitment of Additional Prosecutors and Investigative Personnel:

On January 6, 1997 the Attorney General announced that 167 new positions for
health care fraud were authorized to be filled in USAOs. These included: 60
criminal Assistant United States Attorneys (AUSAs); 30 civil AUSAs; 23
paralegals; 30 auditor/investigators; 23 support positions, and a full-time Health
Care Fraud Coordmator in the Legal Programs sectlon of EOUSA

Accomplishments - Criminal Prosecutions

The primary iobjective of criminal prosecution efforts is to ensure the integrity of our nation’s
. health care programs and to punish and deter those who, through their fraudulent activities, abuse
the health care system and the taxpayers : ’

Each time a criminal case is referred to a USAO from the FBI, HHS{’OIG or other enforcement
agency, it is opened as a matter pending in the district. A case remains a matter until an
indictment or information is filed or the case is declined for prosecution. Since 1996, criminal
health care fraud matters have increased by approximately 13 percent. The number of defendants
the United States has been investigating and referring for prosecution has also increased; since
1996, the number of defendants involved in criminal health care fraud matters has increased by
approximately 15 percent. '

1997 1,517 ' 2,479
1996 | 1,346 2,151
1995 1,247 2,047

The increase in matters referred to USAOs has directly resulted in an increase in criminal health
care fraud prosecutions filed. During 1997, criminal health care fraud prosecutions increased by .
approximately 15 percent over 1996. The number of defendants the USAOs have prosecuted has
also dramatically increased, a 18 percent increase over 1996.
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1995 ' 229 | 381

Health care fraud convictions include both guilty pleas and guilty verdicts.  The Department has
seen a tremendous increase in the number of convictions. During 1997, criminal health care fraud
convictions reached a record high, a 22 percent increase over 1996. The number of defendants
convxcted increased 18 percent over 1996.

ﬁa-.\.w B

Accomplishments - Civil Cases

Civil health care fraud efforts constitute a major focus of Affirmative Civil Enforcement (ACE)
activities. ‘The ACE Program is a powerful legal tool used to help ensure that federal funds are -
recovered, federal laws are obeyed, and that violators provide compensation to the government
for losses and damages they cause as a result of fraud, waste, and abuse. Civil health care fraud
prosecutions ordinarily involve the United States utilizing the False Claims Act to recover
damages and penalties against those who defraud the government, as well as the common law of
fraud, payment by mistake, unjust enrichment and conversion. Additionally, in conjunction with a
defendant committing a criminal health care fraud offense, the United States may file a civil

- proceeding using the Fraud Injunction Statute, to ensure assets traceable to such wolauon are
avallable to repay those victims the defendant has defrauded



Each time a civil case is referred to a USAO it is opened as a matter pending in the district. Civil

health care fraud cases and matters are referred directly from federal or state investigative

agencies. In addition, our efforts to combat health care fraud are aided by private persons known
as “relators,” who file suits on behalf of the Federal Government under the 1986 qui tam

amendments to the False Clalms Act and may be enntied to share in the recoveries resultmg from -
these lawsuits.

A case remains a matter through settlement until the United States files a civil complaint, or
intervenes in a qui tam complaint, in United States District Court. A large majority of civil health
care fraud cases and matters are settled without a complaint ever being filed. 1997 civil health
~ care fraud matters increased 61 percent over 1996.

Civil Division

* Civil Division attorneys and AUSAs throughout the country working closely with the FBI, the
HHS/OIG, the DOD/OIG, and other federal law enforcement agencies, as well as MFCUs,
- vigorously pursue civil remedies in health care fraud cases, and work on other projects that
~ implicate the Civil Division’s interests in the prosecution of health care fraud. A record setting
' number of new health care fraud cases and matters were initiated in 1997 -- 243 new actions is

double the actions initiated in 1996, suggesting he1ghtened enforcement empha31s for years to
come.

T

A noteworthy success, highlighting cooperation between the Civil Division and the USAOs, was
the $319 million independent clinical laboratory settlement with Smithkline Beecham Clinical
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Labs, which settled a range of allegations including kickbacks, billing for tests not performed, and
fabrication of diagnosis codes. Other cases involving clinical laboratories billing for unnecessary

~ blood tests produced sizeable civil settlements -- $173 million from Laboratory Corporation of

America and $81 million from Damon Labs.

Also significant are the Department’s settlements with Baptist Medical Center ($17 million),

" Apria Healthcare Group, Inc. ($1.65 million), and OrNda Healthcorp ($12.6 million) for K

submitting claims to Medicare for goods and services provided pursuant to prohibited kickback |

- arrangements.

' Resources play an 1rnportant role in promoting the expansion of health care fraud enforcement

efforts. In 1997, the Civil Division received $9,656,000 in funds from the Account for personnel -
and Automated Litigation Support (ALS). Authorization for an additional 33 positions was
provided, including attorneys, analysts, auditors, paralegals, a training specmhst and a litigation

. support specmhst

The ability to effectively coordinate between the many organizations and locations that play a role
in identifying and prosecuting health care fraud is crucial to successful enforcement efforts.
Accordingly, an attorney was selected in 1997 to serve as the Civil Division's health care fraud
coordinator. This attorney will work on improving the Civil Division’s prosecution of health care

- fraud, and coordmatmg those efforts with other DOJ components other law enforcement

agenmes and the private sector.

Major progress was made in establishing ALS services for large-scale health care fraud casesin -
1997. Many health care fraud cases involve a profusion of small fraudulent actions repeated
systematlcally on a large number of patients at multiple locations throughout the country. ALS
has been used successfully to create databases to identify patterns of activity among suspected
offenders and calculate potential fraud and pinpoint those responsible for the fraud.

In 1997, funding from the Account also permitted the Civil Division to hire the services of

- statisticians, accountants and medical consultants to support health care fraud cases and

investigations. Because health care fraud perpetrators are skilled at covering their tracks under
mountains of claim forms and ledger sheets, accountants knowledgeable in the financial practices
of large medical entities are critical to detecting the billing schemes of unscrupulous hospitals and
other providers. Also important are ALS-provided statisticians who develop sampling plans and
analyses for determining the pervasiveness and monetary value of the fraud. Medical consultants
review patient files to determine if the services provided were medically necessary.

Federal Bureau of Investigation
The FBI received $3.6 million from the HCFAC for equipment, in addition to the $47 million

provided by HIPAA. (A description of the $47 million is included in Appendix One). The
equipment purchased with these funds was for enhancement of computer/technical and
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surveillance inventories of multiple FBI field offices, and is dedicated for use in health care fraud
investigations. The majority of the purchases were for laptop and desktop computers and
enhanced computer software to assist in the complex and document intensive health care fraud

matters. In addition, surveillance cameras and sophisticated consensual recording equipment was
" purchased. Further, several new Health Care Fraud Squads and multl -agency task forces were.
~ outfitted with standard investigative equipment.

Criminal Division

* The Fraud Section of the Criminal Division fashions and implements white collar crime policy.and

~_ provides support to the Criminal Division, the Department and other federal agencies on white
 collar crime issues. The Fraud Section supports the USAOs with legal and investigative guidance
» and, in-certain instances 'provides trial attorneys to prosecute criminal fraud cases. For several

years, a major focus of Fraud Section personnel and resources has been to investigate and

- prosecuté fraud involving federal health care programs.

The Fraud Section has provided guidance to FBI agents, AUSAs and Criminal Division attorneys
on criminal, civil and administrative tools to combat health care fraud through:

. ‘updates on criminal, civil, administrative and regulatory eﬁ'orts to'combat health care
fraud,
. "memoranda summarizing the provisions of HIPAA distributed at the Health Care Fraud

Working Group meetings and other training conferences, and updating the April 1995
Health Care Fraud manual to reflect the significant changes brought about by HIPAA
distributed in the July and September 1997 training conferences on health care fraud;

. .updates on significant appellate decisions concerning health care fraud prosecutions;

e development of guidaric_e on authorized investigative demands. This provision empowers

“the Attorney General to issue investigative demands to obtain records for criminal
investigations relating to federal criminal health care fraud offenses. These records are not
“subject to the constraints applicable to grand jury matters, and thus enhance the ability of
: USAOs to-conduct parallel criminal and civil investigations.

Justice Management Division

In order for DOJ to fulfill its obligations under the Program, additional resources were placed
within the Justice Management Division, Debt Collection Management Staff. The duties of this
office include: budget formulation, oversight and coordinating with the Office of Management and
Budget and HCFA,; development and data collection for the internal program evaluation; ‘
coordinating with HHS/OIG and the Department of the Treasury on the tracking of collections;

- coordinating with the General Accountmg Ofﬂce on requrred audlts and preparatron and

coordmatron of the annual report.
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FUNDING FOR OTHER PARTNERS IN
HEALTH CARE ENFORCEMENT AND OVERSIGHT

of the funds made available for 1997, up to $3.5 million was set aside for enforcement activities
by federal, state and local agencies (other than HHS and DOJ) that are currently involved in
health care fraud and abuse detection and prevention activities. On March 26,.1997, HHS and
DOJ jointly published a Notice of Availability of Funds inviting qualifying federal, state and local
agencies to submit proposals to receive a portion of this money to fund projects or activities that
promote the objectives of the Program. A total of 28 proposals were received and rated by a

- panel from HHS and DOJ. The panel recommended funding for 11 proposals (eight state

governmental units, the District of Columbia, and two federal agencies) totaling $1.55 million.
The Secretary and the Attorney General adopted the recommendations of the panel, and funds
were issued in July 1997. Following is a brief description of each of the funded proposals:

State of Alabama, Office of the Attorney Geheral - $232,700 - Funding was approved to purchase
computer and transportation equipment, and provide training for investigators and auditors of the
MFCU. Funds will also support a review of hospital reimbursement under Medicaid.

State of Caiifomia. Office of the Attorney General, Bureau of Medi-Cal Fraud and Abuse
State of New York, Office of the Attorney General, Medicaid Fraud Control Unit - $300,000 -

~ Funding was provided to develop a joint automated system for managing the tasks required to

investigate and prosecute cases of health care fraud. Once developed, the system w111 be shared

‘with other MFCU.

State of Colorado, Department of Health Care Policy and Financing - $213,334 - Two projects
received funding: 1) a study to detect fraud and abuse by clients and/or providers who use
multlple programs; and 2) a risk-adjusted methodology for setting Medicaid Health Mamtenance
Organization capltatlon rates.

Department of Defense Inspector General - $195, 612 - Fundmg was approved to purchase, on
behalf of DCIS; ‘computer hardware and- soﬂware to establish 12 on-line sites for d1rect access,
downloadmg and analysis of data relating to the CHAMPUS program.

District of ‘Columbla Department of Human Services, Department of Health, and the Medical
Assistance Administration - $83,776 - Funding was provided to purchase computer soﬂware to
provide services and training for fraud and abuse detection; and to provide electronic
communication between the Government Fraud Investlgatlve Unit and the Medical Assistance
Administration. :

State of Nebraska Denartment of Insurance - $100,000 - Funding was provided to acqu1re a
computerized data base to assist in health care enforcement and oversight efforts, as well as the
equipment necessary to operate it and related training in its use.
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State of North Carolina, Department of Insurance - $28,932 - Funding was granted to provide
professional and technical consultation, such as physicians and statistical analysts, for investigative
agencies and prosecutorial authorities, in pursuit of health care fraud enforcement.

Commonwealth of Pennsylvania, Department of Public Welfare - $112,315 - Funding was
provided to acquire new software, hardware and training to enable the agency to produce more
efficient and useful provider profiles to expedite case preparation and evaluation .

State of Tennessee, Department of Commerce and Insurance - $121,700 - Funding was grantéd to
coordinate health care activities among law enforcement agencies, and for public and industry
outreach. - ~ o

State of Wisconsin, Department of Justice - $58,988 - Funding was granted for one full-time
invéstigator, training materials and computer equipment for a beneficiary outreach program to
identify health care fraud scams over the Internet.

. Department of the Treasury, Internal Revenue Service, Criminal Investigative Division - $107,000
- Funding was provided to conduct health care fraud trammg seminars, including training in
managed care.
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APPENDIX

Federal Bureau of Investigation
Mandatory Funding -

" “There are hereby appropriated from the general fund of the
United States Treasury and hereby appropriated to the
Account for transfer to the Federal Bureau of Investigation
to carry out the purposes described in subparagraph (C), to

be available without further appropriation-- (I) for fiscal

_year 1997, 34? 000,000".. '

Successful health care fraud enforcement cannot be achieved by any one agency alone.
Investigations must be a cooperative effort if they are to be successful in combating the increasing
problem of health care fraud. The FBI is involved in this cooperative effort. The FBI works
many health care fraud cases on a joint basis with other federal agencies, including the HHS/OIG.
These two federal agencies collaborate through attendance at health care fraud working groups,
attend each others’ training conferences, and have a liaison program between the two
organizations. The FBI and the HHS/OIG share a common commitment to endmg fragmented -
health care fraud enforcement. ‘

In addition to.providing new statutory tools to combat health care fraud, HIPAA specified

- mandatory funding to the FBI for health care fraud enforcement. The law provided the FBI with
$47 million in 1997 for its health care fraud efforts. The FBI used this funding, in large part, to
fund an additional 46 agents and 31 support positions for health care fraud and to create several
new dedicated Health Care Fraud squads.- This increase in personnel resources increased the -
number of FBI agents addressing health care fraud in the fourth quarter of 1997 to the equivalent
of 370 agents as compared to 112 in 1992. Funding is slated to increase incrementally until 2003,
when it will reach $114 million and remain at that level each year thereafter. With this additional
funding, the FBI will to continue to increase the number of agents comnutted te health care fraud
investigations.

As the FBI has increased the number of agents as51gned to health care fraud mvestngatnons the
caseload has increased dramatically from 591 cases in 1992, to 2,582 cases through 1997. The
FBI caseload is divided between those health plans receiving government funds and those that are
privately funded. Criminal health care fraud convictions resulting from FBI investigations have
risen from 116 in'1992, to 485 in 1997°. As the complexity and long-term nature of health care
fraud investigations increase, the FBI anticipates that the number of investigations and convictions

*The FBI includes in its statistics convictions obtained through State prosecutions that -
resulted from an FBI investigation.
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will begin to level off. -

A considerable portion of the increased funding was utlllzed to support major health care fraud
investigations. In addition, operational support has been provided for FBI national initiatives
focusing on pharmaceutical diversion, chiropractic fraud, and medical clinic fraud. Further the
Health Care Fraud Unit, FBI Headquarters, supported individual Divisions’ Health Care Fraud
' Squads w1th equlpment and supplies to assist in numerous mdmdual mvestlgatlons

The fundmg made avallable through HIPAA also made possible four Reglonal Training
Conferences for FBI agents assigned to health care fraud investigations. These one-week training

-sessions sponsored by HCFA provided in-depth training on the Medicare Program to almost 300
agents. Other training sessions, including a session for the FBI’s Financial Analysts and an FBI,
DCIS, HHS/OIG Managers’ Conference, were also made possible by HIPAA. Further, funding
from HIPAA was utilized in Pharmacy Diversion Training and Cost Report Training to more than
100 FBI agents. '
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GLOSSARY

‘. The Aeeount - The Health Care Fraud and l&huse C‘Qntrol Account |
ACE - AﬁirmativeChiVil EnforCement : . |

ALS :-'Automated Litig'ati.en(Support . |

» ACA - Administration on Aginé

AUSA Ass1stant Umted States Attomey

CHAMPUS C1v111an Health and Medlcal Program of the Umformed Serv1ces
DCIS The Department of Defense Defense Cnnunal Investlgatlve Service
DOD The Department of Defense |

DOJ - The Department of Justlce .

. DOL The Department of Labor

DRG D1agnos1s Related Group

& .. EOUSA Executlve Ofﬁce for the Umted States Attomeys '

" _FBI- Federal Bureau of Investlgatlon

FI - F1scal Intermedlary
| GAO General Accountmg Ofﬁce ‘
HCFA Health Care Fmancmg Admlmstratlon ' | .-; s .
"HCIS - HCFA Custqmer Inforrnatlon System - |
' HHST - The D.epartmentof Healthj and‘Human Services. |

HI - Hospital InsuranCe Trust Fund

H[PAA, or the Act The Health Insurance Portablllty and Accountablhty Act of 1996
P.L. 104- 191
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HIPDB - Healthcare Inregrity and Protection Data Bank

HRSA Health Resources and Serwces Admrmstratlon

LANL Los Alamos National Laboraiory

MFCU State Medlcald Fraud Control Umt

NPDB - National ‘Practitioner Data Bank

NPRM - Notice of Preposed Rule Making

OGC - The Department of Health and Human Services : Ofﬁceof the General Couknsel |
OIG - The Department of Health and Human Semces Office of Inspector General |

OLE - Office of Legal Education, located mthm the Executwe Office for the United States
‘ Attomcys : -

, OPM -  Office of Personnel Maaagement

ORT - Operation Restore Trust

The Program - The Health Care Fraud and Abuse Control Program
RHHI - Regional Home Health Intermedlary

USAO - United States Attorney’s Office

USC. - United 's;ates Cole

VA - The Department of Veteran Affairs
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December 15, 1997

' The Honorable June Gibbs Brown
Inspector General
Department of Health and Human Services
Washington, DC 20201

Dear Inspector General:

Congratulations on your excellent report, “Excessive Medicare Payments for

Prescription Drugs” ( December 1997, OEI-03-97-00290). As the report indicates,

if Congress had adopted the Administration’s proposal to purchase drugs on the

basis of actual acquisition cost rather than average wholesale price, Medicare and
" its beneficiaries would save over $667 million a year.

While Congress passed legislation providing for the reimbursement of Medicare
* prescription drugs at 95% of the average wholesale price, your report states

“We believe that the 5% discount that will soon be implemented is not a large
. enough decrease.” '

I believe it is worse than that! As your report makes clear, very few people '
actually buy drugs anywhere near the so-called average wholesale price (AWP). It
is a fantasy price and paying 95% of a fantasy is still a fantasy. I have predicted
‘that all that would happen is the AWP would increase roughly 5% and Medicare’
would be paying roughly the same amount per drug as before the passage of the
Balanced Budget Act. - -

* Those price increases may already be occurring, as manufacturers raise their AWP
in order to give their customers the same high mark-up margins and thus the same

extraordinary incentives to prescribe these highly profitable drugs.

Enclosed is a letter from a provider documenting the sudden rise in the wholesale



-

price of a generic drug known as Bleomycin Sulfate which is used in the treatment
of cancer and HIV related diseases. I urge you to check the facts in this letter and
report to the Congress on your findings. The provider asks, and I ask, that the
letter be kept confidential. If the facts are right, it is proof that the 95% of AWP
approach is a sad joke on the taxpayers and the Medicare program and that

Congress must revisit this issue and pass an Actual Acquisition Cost law.

~ As you can see from the letter, Pharmacia/Upjohn has a generic version of Bristol-

Myers Squibb’s bleomycin sulfate. Starting in December, it appears that this
generic is now costing more than the original brand name drug cost in 1997, thus
driving up Medicare’s costs (since Medicare’s AWP is based on the generic price).
I find it absurd that a generic would cost more than the product of the company

that originally made the drug.

As you can further see from the letter, it is feported that the December 1, 1997 Red
Book (which lists the AWPs) for bleomycin sulfate have increased about 6% over
the 1997 Red Book listing, thus wiping out any savings Medicare might get by

“going to 95% of AWP. Further, the true price to the customer continues to be

about 2/3rds the AWP prices. In fact, according to the data provided by this

‘provider, the spread or the incentive to use the Pharmacia/Upjohn product actually

increased $4 between 1997 and 1998, glvmg the buyer a profit of $250 91 on 30
units of bleomycin sulfate. : o

" ‘ |
Is the data in this letter accurate? Are other pharmaceutical companies starting to
make the same price adjustments to evade the impact of the 1997 law? Your early ‘

response to this i mquu'y will help greatly in re- openmg thlS debate.

S!ncerely,

Pete Stark _
Ranking Member ,
: Subcommittee on Health

Encl.
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- DEPARTMENT OF HEALTH & HUMAN SERVICES ~ Office of the Secretary

SO

Washington, D.C. 20201

e

N ;’*‘nﬂtuf‘!"
{

T DEC 11 1997
TO: ~ James C. Murr (04 5’) S
~ FROM: .  Margaret A. Hambmg, M.I¥:
Assistant Secretary for Planning and Evaluation . .
SUBJECT:  Additional DHHS Legislative Proposals

Attached are additional legislative proposals that the Department of Health and Human Services
wishes to pursue during the second session of the 105® Congress. These supplement an initial
set of proposals sent to you on September 12. Please note that, in addition to the proposals that
we have submitted to OMB since September, we will continue to work for enactment of the
proposals approved by OMB and sent to Congress this past spring.

Your attention to expediting the review and approval of our proposals is appreciated.

¢
i
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- HCFA-99/12
12/3/97

HEALTH CARE FINANCING ADMINISTRATION
FISCAL YEAR 1999 LEGISLATIVE PROPOSAL

| Debarred Individuals

. Prohibit Affiliations with Individuals Debarred by Federal Agencie

Current Law: Under section 1902(a)(39) of the Act, State agencies must exclude certain
individuals and entitiés from participation in the Medicaid program (as outlined in Section 1128

~ and '1 128A). These individuals are excluded from participation only as a provider of service, not
as an employee of a provider of services. , ,

Prnmsal: Require Medicaid providers to assure that they:

1) . have no person, as described below, as a director, oﬁicer partner or person with
' beneficial ownership of more than 5 percent of the entity, or

2 E have no employment, consulting, or other agreement with a person as described below for |
' the provision of items and services that are significant and material to the entity’s
obligations under its provider agreement with the State.

Such a person is one who:
(1) - is debarred, suspended, or otherwise excluded from participating in procurement
. activities under the Federal Acquisition Regulations or from participating in non-
. procurement activities under regulations issued pursuant to Executive Order No. 12549 or
* under guidelines implementing that order; or
@) isanaffiliate of a person described in (1) above.
Rationale: Current law does not prevent such individuals from participating in the Medicaid
program. State aggncnes indicate that persons excluded from Medicaid as providers for =~
fraudulent activities may, and often do, find employment in a hospital, clinic, or pharmacy. This

loophole weakens the program's ability to take all necessary steps to protect beneficiaries and the
publxc agamst fraud in the Medicaid program. :

Effect on Beneﬁcmn&s Neghglble However, provnders would have new responsxbxlmes

Eederall Imm None.

Cost: To be determined.






| | , : o HCFA-99/13
" o - | 12/3/97

HEALTH CARE FINANCING ADMINISTRATION
FISCAL YEAR 1999 LEGISLATIVE PROPOSAL

. Surety Bonds -- Transportation

Require a Surety Bond For Providers of Non-emergency Medical Tragsmrtaﬁon.

Current Law: There is no surety bond requirement for non-emergency medical transpoitation

Prdpg Reqmrc Medicaid providers of non-emergency medical transportation to post a surety
bond. IHS and [HS-funded tribal and urban Indian health providers would be exempt. States
would be permitted to make an exception for program volunteers who are paid only mileage for ‘
their efforts in cases where access would become a problem

' Ranonale Non-emergency medical transportation (NMT) has grown from a $100 million to a $1
billion industry in the past five years. This proposal is designed both to provide operational
stapdards to the NMT industry and to eliminate non-creditworthy providers. =

T’his proposal would extend the surety bond requirement in the Balanced Budget Act of 1997 that
' applled to home health agenmes and DME suppliers to providers of non-emergency medlcal

- transportauon

Effe e_c: on nggﬁcxanes There would be a neghglble effect on bcneﬁclan&s, although bond
reqmrcmcnts could affect beneficiary access in areas with few participating providers.

Eﬂm This pmposal is a mandate. Whﬂe States may impose such a mqmrement on
providers under current Federal law — and some have done so — States have asked for this
authority in Federal law to help them overcome local polxucal hurdles to the unposmon ofa

_ smty bond requirement on pmwders

Q_o__ Savings to.be determined. Savings result in part when bondmg agencies refuse to bond
transportation providers that are not creditworthy — those most likely go out of business and to
theréby cause uncollectible overpayments Savings also result from States being able to collect
overpayments from bonding agencies when providers that they have bonded go out of business.
Savings from recoveries outweigh the cost, if any, to the States since States do not automatically
pay providers more or in proportion to the amount of increases in pro\nder costs.  Also, the cost
of bondmg to each provider will, in almost every instance, be too small to cause a noticeable
increase m their cost of doing business.

B_m;_ggg: January 1, 1999.

i



. - S , HCFA-99/14
. : o ~ 12/3/97

HEALTH CARE FINANCING ADMINISTRATION
FISCAL YEAR 1999 LEGISLATIVE PROPOSAL

‘ . Surety Bonds -- Clinic Operators

| Require a Surety Bond For Non-physician Clinic Operators.

Cqﬁent Law: There is no surety bond requirement for non-physician clinic operators (NCO).

Pr@' sal: Establish a sﬁrety’ bond requirement for hon—phyéician clinic operators (NCO). IHS,
and THS-funded tribal and urban Indian health providers would be exempt. ~

Rationale: This proposal is desighed both to provide operational standards to the non;ph)isician
clinic operator (NCO) industry, and to eliminate non-creditworthy NCO providers.

TTﬁs proposal would extend the surety bond requjrémcnt in the Balanced Budget Act of 1997 that
applied to home health agencies and DME suppliers to non-physician clinic operators.
, ,

E ffect on Beneficiaries: There would be a negligible effect on beneficiaries, although bond
requirements could affect beneficiary access in areas with few participating providers.

Federalism Impact: This prdposal is a mandate. While States may impose such a requirement on
providers under current Federal law — and some have done so — States have asked for this
authority in Federal law to help them overcome loca.l polmcal hurdles to thc 1mpos1t10n of a

surety bond reqmrement on provlders

C&sj Savings to be determined. Savings result in part when bondmg agencles refuse to bond
clinic operators that are not creditworthy - those most likely go out of business and to thereby
cause uncollectible overpayments. Savings also result from States being able to collect
overpayments from bonding agencies when providers that they have bonded go out of business.
Savings from recoveries outweigh the cost, if any, to the States since States do not automatically
pay providers more or in proportion to the amount of increases in provider costs. Also, the cost
of bondmg to each pmvxder would, in almost every instance, be too small to cause a noticeable
increase in their cost of doing business.

Eﬁ’ectiye Date: January 1, 1999.



HCFA-99/15
- 12/397

. HEALTH CARE FINANCING ADMINISTRATION
» FISCAL YEAR 1999 LEGISLATIVE PROPOSAL

Surety Bonds -- Pharmacies ‘,;
Surety Bond Requirement For Pharmacies.
Current Law: There is no surety bond requirement for pharmacies.

Proposal: Give States the option of requiring pharmacies to post a surety bond to participate in
Medlcaxd Provide States the flexibility to: (1) use this option as a sanction; (2) set a threshold,
e.g., only pharmacies that receive more than $200,000 per year from Medicaid would be required
to have surety bonds; and (3) target the use of a surety bond (i.e., by geographic location or
claims volume). IHS and IHS-fundcd tribal and urban Indian health prowders would be
excepted

Rat:onale This proposal is designed to allow the States a mechanism to eliminate fmudulent
providers that accumulate significant program overpayments and then go out of business or leave
the country, resulting in uncollectible overpayments. This occurs because many fraudulent
providers, particularly in urban areas, operate at very low financial margins and do a majority of
their business with Medicaid. Once an overpayment is discovered, most States immediately
ceasé reimbursement to the provider, thus cutting off the provider’s revenue stream.

 This proposal should not bc mandatory since some States have State pharmacy licensing boards
or other licensing requirements which would prevent most "on the edge" providers from _

enrolling in the program. Addmonally, a mandate could create access problems for some States
' ,thh large rural service areas. A

EM&&M Neghglble, although in specxﬁc locahtm served pnmanly by v
financially marginal providers, a reductionin the number of parucxpaung pharmacla could have
a negauve effect on beneficiary access to pharmacy services. | .
I
, w Federal leglslanon which allows States the flexibility of implementing
surety bonds would greatly expedite the implementation process for States that decide to take
_ advantage of this option. The need to get approval from their State legislatures to implement this
‘proposal would no longer be an obstacle to implementing surety bonds. -

- Cost: Savings to be determined. Savings result in part when bonding agencies refuse to bond
pharmacies that are not creditworthy — those most likely go out of business and to thereby cause
uncollectible 0vcrpaym<mts Savings also result from States being able to collect overpayments
from bonding agencies when pharmacies that they have bonded go out of business. Savings from
recovenes outwe1gh the cost, if any, to the States, since States do not automancally pay providers

N



more or in proportion to the amount of increases in provxder costs. -Also, the cost of bondmg to
each provider will, in almost every instance, be too small to cause a notlceable increase in thelr

cost of doing business.

Effective Date: January 1, 1999.



HCFA-99/17

'HEALTH CARE FINANCING ADMINISTRATION
FISCAL YEAR 1999 LEGISLATIVE PROPOSAL

Medicaid Beneficiary Eligibility

Perxhit States to Limit, Restrict, or Suspend the Eligibility of a Medlcald Beneﬁcng_rx for Rcasoris
Other Than the Conviction of a Specific Listed Federal Crime. o

Current Law: Section 1128B(a) of the Social Security Act permits States to limit, restrict, or
suspend the eligibility of a Medicaid beneficiary for a period not exceeding one year if that
individual has been convicted of the specific Federal crimes listed in the statute. These Federal
crimes include false statements to obtain Medicaid enrollment or services, convemng benefits or
payment to other than the enrollee, and fraudulently securing beneﬁts or payment in a greater
amount or quantity than authorized.

Propgsal Permit States to lumt, restrict, or suspend the eligibility of bcneﬁcxanes for other
reasons besides the specific listed Federal crimes, e.g., convictions in State courts; for similar
oﬁ'ences that are in \nolanon of State law.

&tibnale: This proposed change to exisﬁng Federal statute would provide States with flexibility
to use State courts to prosecute recipient fraudulent or abusive practices with the objective of
limiting/restricting services to recipients or suspending eligibility. Currently, the only way a
State can suspend eligibility is to seek prosecution in a Federal court. In many cases, Federal
prosecutors are reluctant to prosecute individuals involved in fraudulent/abusive practices -

‘ because they may consider that they have more significant cases to prosecute. Allowing
prosecution of these cases at the State level would relieve pressure to prosecute at the Federal
level and provide the States with better control over fraudulent/abusive practices occurring
within their State Medicaid program. If State law, in existence or to be developed, were allowed
to operate in conjunction with Federal statute, there would be an addmonal level of junsdlcuon
to prosecute recipient fraud and abuse. , _

- Effe g on Emeﬁclanes Thc only beneﬁcmnes who would be affected would be those who are
involved in fraudwtent or abusive practices. Medicaid beneficiaries affected by this proposal
would still be able to obtain needed medical care, with prior authorization by the State, where a
- State restricted, rather than suspended, his or her eligibility. Because the Medicaid program is
operated by the various States, they have a direct interest in ensuring that only eligible

- beneﬁcmnes are enrolled in the program

Cost Slgmﬁcant costs could be avoxded by provndmg more ways to ensure that those who
“engage in fraud or abusxve practices against the Medicaid program are prevented from doing so
- or are prosecuted. .

i
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HCFA-99/18
12/3/97

! } * HEALTH CARE FINANCING ADMINISTRATION
' FISCAL YEAR 1999 LEGISLATIVE PROPOSAL -

Fraud and Abuse Overpayments

i

Fe(iieral Recovery of Medicaid Overpayments from States.

" Current Law: Section 1903(d)(2)(A) of the Social Security Act requires that the Federal share of
any overpayments reported by the State be immediately refunded through the grant award
process. In general, Federal regulations give States 60 days following discovery that it has
overpaid a provider to refund the Federal share of the overpayment. However, Federal
regulations also allow States a longer period of time to repay the Federal share, described in 42

-CFR 433.318, in the case of overpayments made to providers that file for bankruptcy or that go
ont 'of business within the 60-day period. Current law does not provide such longer periods of
tlme for repayment of the Federal share in cases of provider ﬁ'aud

'Promsal Provide that when a State discovers an overpayment and determines it to be :
attributable to fraud, the State refund the Federal overpayment in the quarter in which a recovery
is made, regardless of when the overpayment is discovered. Such overpayments determined to
be attnbutable to fraud would only include overpayments mvestlgated by either the State agency
program integrity unit or the Mcdlcmd Fraud Control unit. )

&no e: Currently, States are deterred from seeking recovery against fraudulent providers and
related parties that may be judgment-proof or that may flee the jurisdiction. They are reluctant to
risk’ discovering sich overpayments, and having to refund the Federal share before the end of the
60 day period, because there is a substantial possibility that they will be unable to actually -
recover anything from the fraudulent provider. In linking repayment of the Federal share to
actual recovery — instead of mere discovery — the proposed exception recognizes that fiscal
prudence in overpayments in thwe kmds of cases may be best served by more lenient time
framw

ﬁ“ecug&aﬁmms Negligible.
: Egerallsm Impact: None
Cost Tobedetcnmned.

Effective Date Octoberl 1998.
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' HEALTH CARE FINANCING ADMINISTRATION
FISCAL YEAR 1999 LEGISLATIVE PROPOSAL

Promote Competmon for Medlcare Contracts

Incg@; the Secretary’s F lexxblhgx in Conttactmg for Medicare Claims Proccssirig and Payment |

Functions.

Current Law: Section 1816 authorizes the Secretary to establish a network of Medicare fiscal
intermediaries by entering into agreements with public or private organizations nominated by
Part A providers. ‘All Medicare intermediaries currently nominated by Part A providers are
insurance companies. Section 1842 authorizes the Secretary to enter into contracts with health
. insuring organizations, called camers for the admlmstmnon of benefits under Part B of the

| program.

Prop_osal Allow the Secrctary to contract competitively with any quahﬁed entity, including, but
not limited to, insurance companies, to perform any one or more of the program functions
currently performed by FIs or carriers. To compensate Medicare Part A providers for giving up
the nomination right, providers would be able to choose every five years from among three fiscal
intermediaries made available by the Secretary. One of the choices would be required to be
located in the same general geographic area as the provxder Chain providers with a common
owner would be able to select one intermediary to service all of its’ providers nationwide. The
- Secretary also could solicit comments from providers in evaluating the fiscal intermediaries
 during the review process. Finally, this proposal would replace the current legislative
requirement that the Secretary’s evaluation process for Medicare intermediaries and carriers be
promulgated through the Federal Register with authonty more in keepmg with standard -

' govemmcnt contracting procedures.

M This would replace the provider nomination provision that constrains the Secretary’s
_ authority to contract freely with an alternative mechanism that still guarantees provxders some
choice with respect to which entity serves as their fiscal mtermedmxy for claims processing and
payment. Under current law, the Secretary may only choose intermediaries*from among the
insurance companies nominated by Part A providers. These entities are then given jurisdictions,
usually of one or more States, in which to operate. ‘This eﬁ'ectively gives Medicare few choices
in tryuig to find the most efficient entity to handle a particular service. This proposal would
promote competition, give the Secretary increased flexibility in the contracting process, and give
the Secretary authority to contract on a best-value basis. For instance, under this authority, the -
Secretary could take aggressive action with contractors to ensure full comphance with the ,
Millennium initiative. This flexibility will be an essential tool in managing contractors to ensure
that their computer systems are modified to continue processing claims in the year 2000. h
Otherwise, Medicare is limited in what can be done to ensure compliance.

!
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The Secretary needs increased flexibility to compeuuvely contract for a function that an
intermediary or carrier is not performing well without being forced to compete other functions
that are being performed well by the existing FI or carrier. In addition, this flexibility also would
help Medicare deal with a changing health care environment. For example, many insurers have
recently purchased HMOs or other providers. If a Medicare contractor purchases a provider in its
service area, that can create a potential conflict of interest. In those cases, Medicare could look
to other candidates to handle claims processing and payment functions. It is intended that this
proposal will build on the flexibility given the Secretary through the Medicare Integrity Program
(MIP) provisions that have glven the Secret=ry increased tools to combat fraud and abuse.

Effect on Beneficiaries: Providing the Secretary with flexibility to contract for Medicare
functions on a “best-value” basis would enable the Secretary to keep the same contractor or
choose a better contractor. This would ensure that beneficiaries receive equal or better customer

service than in the current envunnmcnt

Cost Prowdmg the Secretary with authority to contract on a competitive basis would likely
result in lower administrative costs. Actual savings would depend on such factors as the pace

and scope of future procurement actions.

Effective Date: Upon enactment.



HCFA-99720

b \ 'HEALTH CARE FINANCING ADMINISTRATION
o FISCAL YEAR 1999 LEGISLATIVE PROPOSAL

Increase Contracting Flexibility

Allow the Secretary to Contract for Medicare Functions on Any Basis Permitted by the Federal
Acquisition chgations ‘ ’ '
1
Current Law: Sections 1816 and 1842 of the Socxal Security Act authorize thc Secretary to enter
into agreements with fiscal intermediaries (FIs) and contracts with carriers. These
agreements/contracts must be on a cost reimbursement basis. Contracting on an other-than-cost
basis may only be done under Medicare experimental authority (Social Security Amendments of
1972) or when the Secretary and the contractor can mutually yet non-competitively negotiate
another arrangement. (Social Security Act Amendments of 1994)
1 ’ .

Propo sal: Permit the Secretary to determine, on a procurement-by-procurement basis, the most
appljopriate contract payment arrangement. .

Ranonale This proposal would allow the Secretary to determine the appropriate type of payment
for the contract on a case-by-case basis. Some procurements involve easily defined functions
that can be reimbursed on a fixed-price basis, while there are other functions where incentives
mxght be added to a contract because quality is of the utmost concern.

The Federal Acqmsmon Regulaﬁons (FAR) offer more flexibility than current Medicare law in
regard to paying contractors for their services for two basic classes of contracts — fixed price and ‘
-cost — with various types of allowable fees depending on the situation. The potential result of

. this increased flexibility would not only be savings to the Medicare program, but also an increase

in the efficiency and quality of Medicare contractors. For instance, the Secretary could design

contracts with selective incentives to achieve cost or quality objectives based onthe

government’s best interest at the time the contract is initiated. HCFA's experiences with '

innovative contract arrangements under an experimental authority granted by the Social Security

Amendments of 1972 have proven that contract reimbursement on an other-than-cost basis can

be mom eﬁ'ectlve than traditional cost contracts in promotmg efficient performance of services.

Eﬁ'ect on Bgneﬁclan&s: The potentlal savings and emcnencles achieved from thxs pxoposal

- would help improve the processing of claims and Medicare customer service functions such as
appeals. This would improve overall Medicare operatlons and provxde better qualny service to

Medlcaxe beneﬁclanes : . , .

' Cost Flexibility to utilize fixed price-type contracts and other contract types when
circumstances are appropriate should result in future administrative cost savings. Actual savings
“would be dependent on factors such as the pace and scope of future procurement actions.

! B



i
f

|
i
i
E
j

Upon enactment.

.
.

Effective D

B

ES -



HCFA-99/21

! | HEALTH CARE FINANCING ADMINISTRATION |
FISCAL YEAR 1999 LEGISLATIVE PROPOSAL :

o Contractor Termination Requirements

Elixfniﬁate the Special Provisions for Terminations of Contracts with Fiscal Intermediaries and

Carrigrs

Current Law Law: - Section 1816(g)(2) of the Social Security Act gives the Secretaxy authonty to
terminate a Medicare fiscal intermediary agreement only after the contractor is furnished notice

. and provided an opportunity to request a public hearing. Further, the termination is contingent

on a finding that the Medicare intermediary has not met the standards, criteria, and procedures
promulgated by the Secretary in accordance with Section 1816(f), and with other standards of
proof spelled out in 1816(g)(2). Section 1814(b)(5) of the Social Security Act establishes a
similar requirement for notice and hearmg with respect to the termination of Medxcare carrier
contracts ~

Propt_)‘ sal: Eliminate the special provisions for terminations of contracts with fiscal ;
intermediaries and carriers. This would ensure that Medicare was contracting on a basis that is
consistent with the actions of other government agencies under the Federal Acquisition :
Regulations (FAR). Other government contractors do not have hearing nghts before termination.

Ratlonale This proposal provides the Secretary with greater program flexibility by brmglng
Medicare contractors under the same legal framework as other government contractors. The
elimination of the right to a hearing would not effect the contractors’ other legal remedies, but
would give the Secretary greater administrative flexibility in replacing poor-performing
contractors promptly. This would remove an anachromsuc, non-standard aspect of the Medicare

eontracung process.
. Effe &gn Bengﬁcmnw None
_g To be determmed.

Eff ective Date: Fhre first contract renewal date after enactment



HCFA-99/22
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HEALTH CARE FINANCING ADMINISTRATION
FISCAL YEAR 1999 LEGISLATIVE PROPOSAL

¥ - ‘ Streamline Contracting Administration

Auithorize the Secretary to Execute Combired Part A and Part B Contracts.

Current Law: Under current law, the Secretary has the authority to enter into agreements with
entities, called fiscal intermediaries, nominated by providers participating in the Part A program
(§1816 of the Social Security Act) and to enter into contracts with health insuring organizations,
called carriers, to process Part B claims (§1842 of the Social Security Act).

~ Proposal: Authorize the Secretary to enter into combined Part A and Part B contracts.

Rationale: Medicare would have the ﬂexxbnhty to contract for the similar functions now
performed by intermediaries and carriers through a combined contract. There are 17 States in .
wlnch the company that holds the Medicare carrier contract also serves as the Medicare
mtermedlaxy This results in some administrative overlap. This proposal builds on the flexibility
created in the MIP program to contract out some important functions, such as audits of cost
reports or medical review. This proposal would give the Secretary the necessary authority to take
advantage of potential efficiencies with those contractors actmg as both intermediaries and

carners

Eﬁ'ect on Beneficiaries: Beneficiary claims would be handled more consistently. Outreach to
beneficiaries on Medicare Part A and Part B issues could be combmed, thereby increasing

cﬁicxency, which would allow expansion of these activities.

Qg_ st: To be determined. There should be some .ong—term savings by ehmmatmg payment for
dtq:hcahve staff and the overhead associated with those activities. There also would be internal
adm:mstranve savings from limiting the number of budgcts and contracts that nwd to be

negouated.
-E ecuve : ®pon enactment.
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HEALTH CARE FINANCING ADMINISTRATION
FISCAL YEAR 1999 LECISLATIVE PROPOSAL

~ Rural Health Chmc Serwces

Prow"ide fora Prospg,gtiw Payment sttem for rural health clinic services.

Current Law: Congress established the Rural Health Clinic program in 1977 and provided for
reasonable cost reimbursement for RHC services (sections 1833 and 1833(f) of the Social
Security Act). Implementing regulations specify that payment be made on an all-inclusive per-
visit basis. Currently there is an overall payment lumt on the all- mcluswe rate per visit for rural

health clinics of $5? 77.

Prom; sal: Authorize the Secretary to develop and implement, b ¥ no later than January 1,2002, a
prospective payment system for rural health clinic services. In developmg the system, the

Secretary would:

o ' be authonzed to make appropriate adjustments for excesswe utilization of RHC services;

o ' establish initial payment levels so that proj ected payments under the system in the first -
. year of implementation would equal payments that would otherwise have been made
- (after accounung for the adjustments described above);

o . prowde for annual updates to prospective rates; and
o * establish beneficiary coinsurance equal to 20 percent of the prospecuve rate.
m When the RHC program was first implemented, HCFA mtabhshed rules requiring
that payment for RHC services be made on a per-visit basis. An upper payment limit was
: subsequently enacted into law. Many RHCs are now paid at the upper payment limit. A -

prospecnve payment system would simplify an increasingly complicated payment system and
ehmmate the neeg_for mtermedxanes to process and audit RHC cost reports

_ﬁ‘w None.

Cost Neghglble

{ .
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!

Eng and Certain Medicare+Choice Intermediate Sanctions and Civil Monetary Penalties to Apply
to Plan Contracting Providers or Other Individuals or Entities Affiliated With the Plan.

C__u Under sections 1876(1)(1) and 1857(c)(2) of the Act, the Secretary may terminate
~ a Medicare managed care contract at any time if the organization is found to have failed
substantlally to carry out the terms and requirements of the contract. ‘

Sectrons 1876(1)(6) and 1857(g) estabhsh our authority to impose certaxn intermediate sanctions
under certain circumstances. Intermediate sanctions include prohibiting the plan from engaging
in any marketing or enrollment activities, and banning payments for new enrollment.
Sanctionable activities include failure to provide medically necessary items and services, and
certain health screening activities (e.g., denying or discouraging enrollment or refusing to re-
enroll persons based on their health care needs). Civil monetary penalties are also authonzed

under these sections.

Proposal: Expand HCFA'’s explicit authority to permit the imposition of intermediate sanctions
and/or civil monetary penalties when we determine that an individual or entity w:th a financial
arrangement with the plan has:

o - failed to provide medically necessary services,
o made false statements to mduce a beneﬁcrary to enroll or not enroll ina pla.n, or
| "0 ' excluded potential beneficiaries through engagmg in health screenmg

Inwtmedmte sanctions would mclude revocation of a provider’s Medicare certification,
disbarment from the program for a specified period of time, and mandatory inclusion in the
I-[RSA "Adverse Action" database. The civil monetary penalty authority would be expanded to
authorize fines of up to $100,000 for any party that is found to have benefitted financially -

] because of a fraudulent action as described above. In addition, Medicare+Choice plans would be
prohibited from hiring, or contracting with, any individual who has been subject to intermediate

* sanctmns and/or civil monetary penalties.

‘ m_ Cummtly, the program only has the authonty to penahze contracting organizations

- when a provider fails to provide covered items and services, or when a plan marketing agent
screens potential enrollees for health problems. This proposal would expand current beneficiary
protecuons by allowing the program to impose separate penalties against a contracting managed
care plan’s providers, contractors, or agents, for marketing and enrollment abuses, or when
enrolled beneficiaries fail to receive medically necessary care. These new penalties might be in



liéu of, or in addition to, any penalties assessed against the plan direcuy.

Examples of situations where the program might choose to use this new authority-include: (1) If
an individual physician or hospital inappropriately steers beneficiaries to enroll or not to enroll in
a specific plan; (2) if a provider inappropriately encourages a beneficiary to choose fee-for-
service or managed care based on health needs; (3) if a provider inappropriately encourages a
beneficiary to make a specific plan choice based on the financial reward to the provider; or (4) if
a marketing agent makes false statements or fails to provide relevant information in order to
induce a beneficiary to enroll in a particula: plan. The program would not use this authority to
penalize providers or individuals who provide general information about specific health plan
optmns, such as whether or not the provnder is part of a plan network.

e Eﬁ‘ect of Beneficiaries: All Mcdxcare beneficiaries would have additional protectlons agamst
mﬁmgements on thelr ability to make appropnate health plan choices.

- @: Negligible.
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LlablllW of Physicians On-call for Emergencx Services at Hospltals with Specialized
Capgbllltle

. Current Law: The anti-dumping law was established over a decade ago to prevent hospitals and
«physicians from refusing care to individuals with emergency medical conditions, even if they
were unable to pay for medical services or were without health insurance coverage. The anti-

* dumping law currently prohibits a hospital (Hospital A) from turning away individuals without at
least an appropriate medical screening to see if the individual has an emergency medical .
condition. If the individual has a medical emergency, the hospital must either stabilize that

. emergency condition or provide for an appropriate transfer (as defined under section 1867 of the
Act). An appropriate transfer includes s:tuations where the health benefits outweigh the risks A
involved in transferring an individual to a hospital with specialized capabilities or facilities (e.g.,

a burn, trauma, or neonatal intensive care unit). The hospital on the receiving end (Hospital B)
must accept such a transfer if it has both the capability and capacity to treat the individual. ‘
Hospitals that violate these requirements are subject to civil money penalties of up to $50,000 for
each violation. In addition to the mandate on hospitals, physicians both at and/or on-call to
Hospltal A who are responsible for the examination, treatment, or transfer of an individual, are
subject to civil monetary penalties of up to $50,000 if they negligently violate an anti-dumping
requirement. An on-call physician can also be subject to a civil monetary penalty if he/she
refuses to go to the hospital to conduct a screening exam or to stabilize an emergency medical
condition. However, if a physician, acting on behalf of Hospital B, refuses an appropriate
transfer or he/she literally refuses to go to Hospital B, only Hospital B is subject to civil . .
monetary penalties. The on-call physician at Hospxtal Bi is not subject to a civil monetary penalty
for tlns negligent vnolatlon of the statute.

&gpg__: Make a physician who is on-call at a hospital with specialized capabilities or facilities
also subject to sanction, under the anti-dumping statute, if he/she rejects a request foran

- appropriate transfer (acting on behalf of Hospital B) or if he/she refuses to go to the hospital in
mponsetoacallforamqucsttotmnsfer , .

' m The current version of the anti-dumping law prohibits hospitals with specialized
capabllmes and facilities from refusing appropriate patient transfers; however, physicians who
work at and/or are. on-call to these hospitals, and are often the individuals who refuse appropriate
transfers, are not subject to penalties under the anti-dumping statute. Just as physicians who are
affiliated with hospital emergency rooms can be held accountable in dumping cases for negligent
wolatwns of the statute, the anti-dumping law should also apply to physicians affiliated with

o ; specxahzed hospitals. Therefore, the law should be clarified that the on-call physician at Hospital

B must come in to see a patient being transferred to Hospital B by Hospital A, since if he or she
does not agree to come in, there would be no specialist to see the patient at Hospital B and the B



aﬁpi‘opriate transfer could not occur. Also, while acting on behalf of Hospital B, if the on-call
physician were to refuse a request for an appropriate transfer to Hospital B, this would be in
violation of the statute. ‘

Eﬁ'&t on Beneficiaries: All patients would enjoy Increased protection under the anti-dumping
law: o ,

Cost: Negligible.

i
'
i




HCFA-99/30
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- FISCAL YEAR 1999 LEGISLATIVE PROPOSAL

. ‘Medicare Physician Fee Schedule
Rg._q uire that Physicians Perform the Work Components of the thswlans Professional Services
Paid Under the Medxcarc Physician Fee Schedule ’

! o .
Current Law: Currently, when providing services to patients who are not receiving hospital or

SNF benefits, physicians are permitted to delegate the physician work component of their
services to their non-physician employees, such as nurses, medical assistants, physician
asmstants etc. Physician work is identified as a separate and unique component under the
Medlcare physician fee schedule and Medicare pays for that work through a distinct portion of its
payment to physicians. Medicare has identified those work components and valued them with
the assistance of the physician community. Inherent in the statute is the assumption that
physician work is to be done by physicians, since, under the law, the physician work component
reflects physician time and intensity associated with rendering a service. (Section 1848(c)(1)(A)
of the Social Security Act) Despite this assumption, some physicians are delegating their work to
their employees and when this occurs, the services are covered as services “incident to”
physwlans services and are paid by Medicare as though the physician actually performed the
' physmlan s work ( i.e., at the physician payment rate). Some of the physician employees to
whom this work is delegated are themselves recognized practmoners under the Medicare
‘program. This is the case, for example, for physician assistants, nurse practitioners, and clinical
nurse specialists. However, unlike the “incident to” situation, when Medicare pays such non- -
physician practmonem under their practitioner benefits, it pays them at 85% of the physician rate.
(For patients receiving hospital and SNF benefits, physicians and other recognized practitioners
already have to personally perform the physi(:ian!pracﬁﬁoner “work™ associated with a service in
order to be paid for a physician or other practitioner service by Medicare. ‘This is because there
are no physician/practitioner “incident to” staff to whom such work can be delegated in those
‘ settings. Instead,theworkofsuchstaifxsblmdledmtothehospnmlorSNFsemceandpmd
through the Medicare hospital or SNF payment.) . -

Pmpgsal Provide that Medicare would not pay for services with physician work components at
the physician payment rate, if the work is not personally performed by a phymcxan. If the work is
personally performed by another covered practitioner, such as a physician assistant or nurse
practmoner, Medicare would pay at the payment rate applicable to that practitioner. If the work .

is performed by physician employees who have no Medicare practitioner status, no Medicare
payment would be made for the service. Provide that Medicare beneficiaries cannot be billed for
 services not paid by Medicare because the work was performed by a physician employee without
Medxcare practitioner status. _

Eg;g e: The current practice of some physxcxans dclegatmg their physxcxan work to thelr |
employees has resulted in: ‘



o' Medicare payment of physician payment rates for services rendered by physician
assistants, nurse practitioners, and clinical nurse specialists, who have coverage of their
own under Medicare at lower rates (i.e., the use of “incident to” coverage circumvents

' these lower payment rates established by Congress under these other specified benefits);

0 . Medicare payment of physician payment rates for services rendered by individuals who
i . have no practitioner coverage under Medicare -- raising not only budgetary concerns, but
- also serious health and qual.ty concerns (e.g., one OIG office reports unlicensed
i technicians reading EKGs, office nurses being sent to provide treatments to nursing home
patients, and psychotherapy being provided by untrained and unlicensed personnel -- all
. ' involving physicians delegating their work to their employees under “incident to”
| coverage); :

o | Medicare payment of physician payment rates for services rendered by limited license ‘
“physicians” such as chiropractors who provide services as incident to employees of MDs
and DOs which go beyond the scope of the services for which Medicare recognizes their
“physician” status (e.g., as incident to employees of MDs and DOs, chiropractors are
performing physical medicine and rehabilitation procedures beyond the service for which
Medicare will pay them as physicians -- i.e., beyond manual manipulation for treating -
subluxation of the spine); and ' '

i
.

o ' Medicare payment amounts which may be inappropriate in a system based on relative
| . resource consumption -- since the physician work component assumes physician
. - performance and clinical work of “incident to” staff is reflected and valued through the
practice expense componcnt established by Congress under the Medicare physician fee
schedule. . ,

This proposal would result in Medicare paying the appropriate rate when covered non-physician
practitioners are performing services. There would be no Medicare payment when staff without
practitioner status are performing services. Finally, this proposal ! would result in an accurate
delineation of what constitutes phys1c1an work versus clinical work of “incident to” staff —
helping to promote more accurate physician fee schedule payments.’ Physicians would continue
to be able to use incident to staff in an “assisting” capacity and those staff activities would be
appropriately reflected in the practice expense component of the physician fee schedule payment.

Effect on Beneficiaries: Requiring that Medicare pay only when a covered practitioner performs
the physician/practitioner “work” in a service and then only at the appropriate practitioner rate .
would reduce the likelihood of beneficiaries being treated by unlicensed or untrained staff. -Also,
when Medicare pays at the correct rate, beneficiaries would be paying their 20% coinsurance of
an amount that is appropriate for the service actually received. They would not be paying 20% of
a physwlan allowance, when a physmlan did not actually perform the work..

Cost: Some small savings are likely.



HCFA-99/31

12/3/97

HEALTH CARE FINANCING ADMINISTRATION
FISCAL YEAR 1999 LEGISLATIVE PROPOSAL

. thl Monetaxy Penalties for False Ceruﬁcatlon
Impgse Civil Monet_ggx Penalties (CMPs) for False Cemﬁcatmn of Eligibility to Receive Partial
Hoggxtahzatlon and Hospice Servxccs .

Current Law: Under Section I 128(A), any person or organization is liable for civil money
penalties for providing a medical or other item or service that was not provided as claimed,;
medical or other item or service that a person knows or should know is false or fraudulent; a
medical or other item or service that was not provided by a licensed physician or was provided by
a physician who is excluded from the Medicare or Medicaid program. This provision also
parallels the authority created in HIPAA for false certification of home health services.

Promsal Create a new cml money penalty for false certification of the need for partial
hospitalization or hospice sérvices when the provider knows or should know that the beneficiary
does not meet such requirements. Paiiial hospitalization services ‘are services such as group or
occupational therapy prescribed by a physician and fumlshed by a hospital or community mental

health center on an outpatlent basis.

Rationale This proposal would penalize physicians for inappropriate admissions to partial
hospltahzatmn programs when those services either are not needed or can be met through other
more appropriate means. This proposal would provide a strong incentive for physxcmns to
accumtcly certlfy their patients’ need for partial hospitalization and hospnce services.

Eﬁect on Beneficiaries: This proposal would ensure continued proper use of partlal S
hospltahzanon and hospice services for those beneficiaries who need of this level of services.

_Qggg. To be determined.
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a Civil Money Penalties

Imgrove the Agency’s Abilig[ to Etfecﬁvely Implement Section 1842(j)(2) of the Act.

Currcnt Law: Section 1842(j)(2) provides for civil money penalties to be assessed for a number
of areas involving non-compliance with Medicare’s rules and regulations. These penalties are to
be enforccd in the same manner as penalties under section 1128A. However, the effect of this
cross reference eliminates the monetary penalty because section 1842(j)(2) does not itself
authorize a specific penalty amount, but does reference exclusion of the first two sentences of
secnon 1128A, which does prov1de a specific penalty amount.

Propgsal: Correct the apparent statutory oversight which did not specify a dollar amount for civil
moriey penalties that may be imposed upon: non-participating physicians who bill more than the
limiting charge; providers who bill for clinical diagnostic laboratory tests other than on an
assignment-related basis; physicians who bill on an unassigned basis for services rendered to
dually eligible beneficiaries; non-participating physicians who fail to notify beneficiaries of the
actual charge of elective surgery; suppliers who fail to supply DME without charge after all the
rental payments have been made; non-participating radiologists who bill more than the limiting
charge; nonparticipating physicians who bill more than the limiting charge for mammographies;
physicians who bill for assistants at cataract surgery; non-participating physicians who do not
make refunds to beneficiaries for medically unnecessary and/or poor quahty of care services; and
phiysicians who repeatedly bill bcneﬁclanes for certain diagnostic tests in excess of the limiting

charge
' M@ﬂg: This ptopoéal is necessary t‘neliminate a conflict in the current statutory language and
* ensures that the penalty is enforceable and collectible by law. A literal reading of the current

statutory language would appear to produce contradictory results because the dollar amount for
the ¢ivil money penalty would be removed, as would the authority towimposc an assessment.

. ﬁ'ect on Beneficiaries: Beneficiaries would mdlrectly benefit since tlns technical change would
permit HCFA to enforce the statute without the likely potential of litigation over the amblguxty
caused by the current language.

Qgst Costly litigation may be avoided.
Eﬁ‘éctive Date: Upon enactment.

o
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K HEALTH CARE FINANCING ADMINISTRATION -
K | FISCAL YEAR 1999 LEGISLATIVE PROPOSAL

. : Medicare Secondary Payer
i
, Rgg‘mre Insurance Cgmpames to Report anblligg and No Fault Insurance Payments for Medicare

Beneﬁcmnes
T

Curtent Law: Medicare is the secondary payer to no fault and liability insurance (e.g., auto
liability insurance, and property owner’s liability insurance). The law does not require insurance
companies to notify HCFA, providers, or suppliers of payments to which Medicare should be the
* secondary payer. Nothing in the law permits HCFA to require that the insurance companies that
make these payments notlfy HCFA, providers, or suppliers of services. ;

’ Promsal Reqmre insurance companies to report to Mcdlcare habxhty and no fault insurance
payments made to Medicare beneficiaries or to providers and suppliers for services rendered to
Medicare beneficiaries within 30 days of making the payment and to advise the beneficiary and
any legal representative that Medicare has been so advised. Impose CMPs of $10,000 per event -
for failure to do so.
Rationale: Currently the burden for determining if there is a primary payer other than Medicare
rests largely upon the provider or supplier of the services. However, this method is unreliable
since often the beneficiary files a claim for no fault or liability insurance at some point after
havmg told the provider or supplier that they would not seek payment from no fault or liability
insurance. This results in Medicare being billed and makmg conditional payment. When an
. .insurance payment is made, the provider or supplier may not be advised and thus cannot notify

" Medicare so that Medicare can initiate recovery of its conditional payment to the provider or

~ supplier. At this point, often years after the services are furnished, the provider or supplier has

" been paid and does not know of the primary coverage. Neither the beneﬁclaxy, the beneficiary’s
attomcy nor the insurance company making the liability or no fault payment is specifically
required to advise Medicare of the availability of this payment, nor do any of these parties have -
an incentive to notify Medicare. Hence, if Medicare is never notified, Medicare cannot collect

the payments due to the program.

i -

Thxs proposal would ensure that Medicare is notified of all cases in which these payments are
made so that Medlcare can ensure that appmpnate recovery is initiated. ‘

Eﬁ'ect on Beneﬁglanes Beneficiaries who receive these insurance paymcnts would be pursucd
by Medicare for recovery of the amounts that the law makes primary to Medicare. They would
continue, however, to have the full range of appeal, compromlsc and waiver nghts available to
them in thesc cases. 4 «

: Qgg To be determined. Medicare does not know the extent to which there are insurance



payments that are primary to Medicare about which Medicare is never notified.

i
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HEALTH CARE FINANCING ADMINISTRATION
FISCAL YEAR 1999 LEGISLATIVE PROPOSAL

Data Match Responses

Hold Employers Accountable for Failure to Resgdnd to IRS/SSA/HCFA Data Match
Quéstionnaires.

Current Law: Current law imposes a civil money penalty on employers who either do not
respond at all to a Data Match questionnaire or who delay excessively in responding only onl if the

fmlurc or delay is willful and repeated.

Prop_osal. Remove the requirement that the failure to respond be willful and repeated in order for
the employer to be subject to the civil money penalty and increase the amount of the applicable
civil money penalty from $1,000 per individual to $5,000 per individual.

Ratlonale Current law is ineffective. Employers know that it is vxrtually impossible for the
government to establish willfulness, and repeatedness is a vague concept with respect to an
annual or biannual questionnaire. As a result, thousands of employers either ignore the
questionnaire or delay responding until the time period for Medicare to recover mistaken primary
- payments from the employer’s group health plan has expired. This proposal establishes an
incentive for employers to comply promptly with the reporting rcquirement This would enable
‘Medicare to avoid mistaken primary payments and to recover mistaken pnmary payments
prewously made.

Eﬁ'ect on Beneficiaries: Beneficiaries generally have lower out-of-pocket expenses when MSP
* claims are properly coordinated. 'I'hls proposal would result in more claims being properly

ooordmated.
|

Cost: To be determined.

Eﬁ‘écﬁve Date: Upon enactment.
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FISCAL YEAR 1999 LEGISLATIVE PROPOSAL

L | Set Conditions for Double Damages

Imp_o' se Double Damages When a Third-party Payer Fails to Acknowledge its Status as Primary
Current Law: Section 1862 (b)(2) of the Social Security Act permits the government to take

lega‘l action to recover mistaken Medicare primary payments from third-party payers that have |
failéd to comply with the Medicare secondary payer provisions and may collect double damages.

Prom‘ sal: Ensure that double damages would be unposed in cases where a third-party payer has
failed to acknowledge its status as primary payer, unless the third-party payer can demonstrate
. that! 1t did not know, and could not have known of its respons:blhty as the primary paycr

Ratlonale This proposal would reduce gaming of the system by thlrd-party payers by i 1mposmg a
stiff’ damage penalty for failure to comply with current statutory requirements. '

Effect on Beneficiaries: Beneficiary out-of-pocket expenses ‘would be reduced when Medicare is
the secondary paycr if clalms are initially submxtted correctly.

Cost To be deterrmned

Eﬂ’eétivé Date: Upon enactment.

}
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, HEALTH CARE FINANCING ADMINIS'I"RATION
B S FISCAL YEAR 1999 LEGISLATIVE PROPOSAL

Clarify Time and Filing Limitations
Clarify circumstances in which‘ Medicare may recover mistaken pa ments.

Current Law: Under current statuii)x;y authority, Medicare is permitted to recover Medicare
Secondary Payer mistaken primary payments from group health plans within 3 years after the
_ date of services w1thout regard to a plan’s timely filing requirements.

Pfopgsal Clanfy that Medlcare can recover mistaken primary payments from group health plans
without regard to a group health plan’s timely filing period or the general statute of limitations on
collecnon of all other debts to Federal government.

Ratlonale If Medicare is not aware that a beneficiary has group | health plan coverage and
Medicare is billed for the primary payment, it mistakenly pays primary. When Medicare
discovers that the beneﬁclary had group health plan coverage that was primary to Medicare,
Medicare attempts to recover the amount of the mistaken primary payment from the group health
plan. The discovery process is time consuming because Medicare generally must utilize
information from tax returns, matched against information from the Social Security
Administration (in the HCFA/IRS/SSA Data Match). Medicare then sends a questionnaire to
identified employers to determine if a Medicare beneficiary (or his/her spouse) had coverage
through the group health plan of an employer. The answers must be matched against HCFA
records.  This process takes more than 3 years from the end of a calendar tax year. Thus, a three-
year limit on Medicare recovering mistaken payments effectively means that po mistaken ‘
primary payments would be received. Consequently, group health plans (whose obligation is to
pay before Medicare when the beneficiary has a primary policy) receive substantial windfalls at
the expense of the Medlcare program. :

Eﬁ‘ect on Beneficiaries: Beneﬁcnary out-of-pocket expens& would be reduced when Medxcare is
the secondary payer if claims are initially submitted correctly.

Cost This proposal was scored at $187 million in savings over 5 years when the
' Admlmstmuon s fraud bill was submmed to the Congress. ;

Eﬁ‘@ve Date: Upon enactment.
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A . HEALTH CARE FINANCING ADMINISTRATION
FISCAL YEAR 1999 LEGISLATIVE PROPOSAL

| Extension of Subpoena and Injunction Authority

Extend the Subpoena and Injunction Authorigy

Current Current Law: Under 1128A, the Secretary has the authority to issue civil monctary penaltles

(CMPs) against fraudulent claims and against excluded providers who continue to provide

services. Iuherent in this power is subpoena and injunctive authority.

Proposal: Extend the testimonial subpoena power and injunctive authority that the Secretary has

- for civil money penalties to other administrative sanctions such as exclusions against Federal
health care program providers. This authority would expand the Secretary’s power to require

witnesses to appear and produce testimony related to Medicare fraud and abuse cases.

!

Ranonale These investigative tools are needed in the complex mvestlganons of ﬁaud kickbacks
and other prohibited activities. Restricting that power exclusively to situations mvolvmg CMPs
lumts the tools investigators have to aght fraud and abuse.

Effect on Beneﬁcmne This proposal would help expose a wider range of potentlal fraud and
’ abuse violations, thereby ensuring that more program dollars are going for the proper delivery of

i

Cost:. To be determined.
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Kickback Penalnes for Knowing Violations

|
+
%
1

Amend the Social Security Act Regardmg Kickback Penalties for Knowing Vlolanons

Current Current Law: Section 1 128B(b) established penalties for anyone who knowingly and willfully
solicits or receives any remuneration directly or mdxrectly, overtly or covertly,-in cash or in kind,
for referral of medical services.

Promsal: Remove "and willfully" from Section 1128b to return to the normal burden of proof.

Ranonale This proposal would establish that the government has the same burden of proof
under the anti-kickback laws as with other criminal statutes. The 1995 decision of the Ninth
C;rcult (CA) in the Hanlester Network v. Shalala case radically interpreted the terms of the
statute to put very high burdens of proof on the government. Although this case is binding only
in that circuit, a return to the normal burden of proof in criminal cases should be made by '
legislation. :

i

Effect on Beneﬁcxanes Medicare beneﬁmanes would beneﬁt from a more efﬁcxently run
ngfam

r‘ Cost: Before enactment of the Balanced Budget Act of 1997, this proposal, along with six other
prbvider sanction provisions, was estimated at $0 over 5 years.

E ective Date: Upon enactment.
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HEALTH CARE FINANCING ADMINISTRATION
FISCAL YEAR 1999 L EGISLATIVE PROPOSAL

Expansion of Criminal Penalties for Kickbacks

Ex p@d Criminal Penalties for Kickbacks.

Current Law: Scctlon 1128B(b) apphcs cnmlnal penaltles for kickbacks rclated to Federal health ‘
care programs

| .
Proposal: Creatc a new, generalized offense agamst kickbacks paid in connection with any

pubhc or pnvatc health care benefit program or plan.

Ratmnale Those convicted under this proposed new generalized authority would be subject to
up to five years imprisonment as well as to fines. This proposal would fill a gap in current law
by extendmg Federal anti-kickback cmmnal sanctions to all public and private health care

‘ programs and plans.

‘ Eﬁ‘ect on Beneficiaries: All health insurance beneficiaries would benefit from stoppmg
ﬁ'audulent behavior in the health insurance system.

Cost Prior to eniactment of the Balanced Budget Act of 1997, this proposal along with six other
provxder sanction proposals was scored at $0 over 5 years.

Eﬂ'ebt_ive Date: Upon enactment.
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'FISCAL YEAR 1999 LEGISLATIVE PROPOSAL

Recovery in Bankruptcy Situations

Penmt Medicare and Medicaid to Recover Oveggamcnts and Penaltles from Bankrup ‘

Promders

Chfrent Law: Under Chapter 11 of the U.S. Code, individuals declaring bankruptcy gain a range -
of basic protections regarding recovery of their assets, thus prohibiting creditors from collecting
from the debtor.. The Medicare and Medicaid programs had priority in bankruptcy procecdmgs
pnor to enactment of the Bankruptcy Reform Act of 1978.

Propgsal. Provide that: ' B . ;

0./ ' the automatic stay of actions during the pendency of bankruptcy proceedings does not
i apply to actions by the Secretary or a State with respect to participation in Medicare or

§ Medicaid, including actions relating to program exclusion, CMPs, recovery of

' overpayments, and denial of claims; -

o ', debts owed to the United States or a State for an overpayment (except for an overpayment
toa beneﬁcxary or a penalty, fine, or assessment under Medicare, Medicaid, or title XI)
are not dlschargeablc in bankruptcy, ,

repayment to the United States or a State of a Medicare or Medicaid debt, or for pchalties,
. fines, and assessments with respect to a debtor’s participation in Medicare or Medicaid, -
are considered final and not preferential transfers under the Bankruptcy Code;

o' bankruptcy courts must use Medicare rules for determining whether claims by a debtor
~ under the Medicare program are payable, and the allowable amounts of such claims;

o , ' the notice to creditors required under the Bankruptcy Code must be provided, in the case
" of Medicmé debt, to the Secretary rather than a fiscal agent; and

0. : a claim for payment under Medlcarc may not be considered a matured debt payable to the
. bankruptcy estate until allowed by the Secretary.

Rationale: This bankruptcy proposal would increase the ability of HCFA and the States to

recover overpayments and fines from sanctioned health care providers. Current law is not
umformly applied, which allows some sanctioned providers to use the protections afforded by the
Bankruptcy Code to avoid paying fines or returning overpayments. In practice, each court makes
its own determinations. When a provider reorganizes or ends operation so that its assets are sold -



to pay creditors, Medicare and Medicaid are not a pnonty Instead, our programs are treated in
thc same way as all other creditors and rarely benefit in the ultimate distribution. Changing the
Spcgal Security Act would give Medicare and Medicaid priority in reqovenng assets.

Effect on Beneficiaries: This proposal would allow HCFA to recover more penalties and fines
from fraudulent providers. The recovery of the.e funds would provide needed revenue, and
diiscourage continued fraudulent activities by providers and allow for a more secure
ad!rninistration of the Medicare and Medicaid programs.

Cost: To be determined.



HCFA-99/43

HEALTH CARE FINANCING ADMINISTRATION |
’ FISCAL YEAR 1999 LEGISLATIVE PROPOSAL

Civil Monetary Penalties for Services Ordered or Prescnbed by Excluded Providers
Imggsc Civil Moncx Penalties (CMPs) for Services Ordered or Prescribed by an Excluded
Iudnndual or Entity. o

Current Law: Under Section 1128A, the Secretary can authorize CMPs against any provider who
provides a medical item or service during a time when that person. is excluded from the program
under which the claim i is made.

‘ .
Proposal: Authorize the Secretary to impose civil money penalties against anyone who knows or
should have known that they are submitting claims for services ordered or prescribed by an
individual who is excluded from participating in Medicare or State health programs.

Raﬁonale: This proposal helps close a loophole in current law. The current law allows CMPs to
be levied only against excluded individuals who are directly furnishing a service. This proposal
allows CMPs to be imposed against individuals providing services ordered by an excluded
provnder even after that mdmdual and entity have been notified that the provider has been

excludcd
Effect on Beneficiaries: This provision would ensure that only approved individuals are

- providing Medicare services, while also tightening up the exclusion rules to keep fraudulent
mdlwduals from contmumg to bill Medlcare .

Cost To be determmed
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" HEALTH CARE FINANCING ADMINISTRATION
FISCAL YEAR 1999 LEGISLATIVE PROPOSAL

|

|
N ‘ ‘
‘: ~ Reinstate Reasonable Diligence for CMPs

| Remstate the Reasonable Diligence Standard Concerning Levels of Knowledge Required for
‘Impgsmon of Civil Monetary Penalties (CMPs). -

Ctirrent Law: Under Section 1128A of the Social Securxty Act, civil monetary penalties can be
unposed for false and fraudulent claims that are submitted for reimbursement under the Medicare
and Medicaid programs. Section 231(d) of HIPAA altered the legal burden of proof for the
government and made providers subject to civil monetary, penalties only if they acted with
"dehberate ignorance" or "reckless disregard" of the truth.

Progg : Repeal Section 23 l(d) of HIPAA in order to return to the previous standard o
reasonable diligence for imposing CMPs against prowders who submit fraudulent Medlcare and

Medlcaxd claxms

Raﬁonale: The Office of the Inspector General (OIG), which has the authority to impose these
CMPs for the Secretary, often deals with cases of negligent billing practices. In some of these
cases, the providers in question claim ignorance of any potential violations of law and defer all
claims decisions to billing clerks. By taking part in the Medicare program, providers assume an
inherent responsibility for knowing the Medicare coverage and billing rules directly or ensuring
that their billing staff is properly trained in submitting claims. Until recently, the OIG relied on a
legal standard of reasonable diligence in order to impose CMPs &gainst fraudulent health care
prowdets HIPAA altered the requirements for i imposition of CMPs in these cases and created a
: legal standard that put the OIG at a disadvantage. Under this standard, the OIG would have to .
prove that a provider acted in deliberate ignorance of the law in order to impose a CMP. This

" proposal would return to the "reasonable person” standard in use before HIPAA. That would
allow the OIG to face a fair burden of proof in pursuing CMPs against provnders who oontmue to
be mvolved in negligent billing practices despite notifications and warnings.

Effect on Benefictaries: This proposal would allow the OIG to successfully pursue more claims
against fraudulent health care providers and should act as a deterrent against further fraud in the
Medicare and Medicaid programs. Pursuing fraud should help ensure increased quality in both

*programs
_Co_§t To be determined.
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 HEALTH CARE FINANCING ADMINISTRATION
FISCAL YEAR 1999 LEGISLATIVE PROPOSAL

* Rural Health Clinic Coinsurance -

lelt coinsurance for rural health clinic serv1ces to 20 percent.

M Congress established the Rural Health Clinic (RHC) program in 1977 and
prpvnded for reasonable cost reimbursement for RHC services. Beneficiary co-insurance for
RHC services may not exceed 20 percent of the reasonable charge for the service.
M: Limit beneficiary coinsurance for RHCs services to 20 percerit of the Medicare per-
visit payment limit. Eliminate coinsurance for pneumococcal and influenza vaccines and their
administration.

| : .
Rationale: When the RHC program was first imnlemented, HCFA established rules requiring
that beneficiary coinsurance responsibility be assessed based on the RHC’s charge for the
semce At that time, RHC charges were more closely related to costs. This is no longer the
case, and RHCs are collecting beneficiary coinsurance amounts based on charges which
sometimes significantly exceed the Medicare RHC cost per visit. This proposal would lower
bej‘neﬁci‘ary coinsurance payments to 20 percent of the Medicare cost per visit.

Effect on Beneficiaries: Beneficiaries currently pay an effective coinsurance rate greater than 20
percent for RHC services. Under this proposal coinsurance would be reduced to the 20 percent

level

Q_o_st_: Negligible.

|
-
[
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& HEALTH CARE FINANCING ADMINISTRATION
- FISCAL YEAR 1999 LEGISLATIVE PROPOSAL

. Medicare Medical Review

Eliminate the Legislatively-Mandated Utilization Screen for Physician Services Provided to
Patients in Rehabilitation Hospitals. : :
Cutrent Law: Section 4085(h) of OBRA-87 required the Secretary to establish a scparate
utilization screen for physician visits to patients in rehabilitation hospitals and rehabilitation
units, as well as patients in long-term care hospxtals receiving rehablhtatwn services, to be used

by Medlcare camers
Proposal: Eliminate the requirements for the operation of this screen.
[ ‘ : _
Rationale: HCFA requires all cairiers to employ specific pre-payment medical review edits or
"screens” for services subject to abuse or with potential to be subject to abuse to ensure that

Medlcarc pays only for covered services.

In the 1980s, HCFA identified certain "mandated screens" that each carrier was reqmrcd to

P operate Since that time, HCFA has determined that it is more effective to require carriers to

perform analysis of claims data to determine which services are most problematic and then focus
their review efforts on those services. As of October, 1997, HCFA has eliminated all of the
"mandated screens” for carriers with one exception: the statutorily mandated screen for
rehabllxtanon physicians.

Thls congressxonally-mandated review screen nnposes reqmrcments to correct a specific problem
whlph, in fact, may not be a problem nationally. Such medical review adds unnecessary costs to
the Medicare program. Eliminating the mandated screen for rehabilitation services would allow
those carriers that have aberrant rehabilitation providers in their jurisdiction to operate a local
screen for rehabilitation services, while at the same time allowing those carriers that do not have
a problem in their area to focus their resources on more significant problems. '

Eﬁ‘ect on BenefiCraries: None

!

Cost Negligible. Camer data show that the screen has had little unpact on the number of claims
denied versus the number paid..

| Eﬁ'@f ive Date: Upon enactment.
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Competitive Bidding Proposal *
L S » -4 : .
This p!,roposal authorizes the Secretary to set payment rates for SMI items and services (excluding
physician services) specified by the Secretary based on competitive bidding. The items and
services included in a bidding process and the geographic areas selected for bidding will be

’ deterrruned by the Secretary, based on the availability of entities able to furnish the item or service
and the potential for achieving savings. Bids will be accepted from entities only if they meet
quallty standards specified by the Secretary.

“* Note: This proposal may not have been sent to OMB yet.
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