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Part IV~ Items of General Interest 


Medical Savings Accounts 
 ! ." 
! 

Announcement 97-79 

'PURPOSE 

Sections 220(i} and (j) of't}:le Interna.lRevenue Code provide' 
i . 

that if the n)lmber of medica'I savings accounts (MSAs) established 

as of A'Pr~l 30,1997( exceeds 375IOOO,th~Il'SePtember 1,1997, is 
a I'cut-off ll date 'for the MBA pilot proje~t. ,The.' Internal 

Revenue' Service' !las determined that the applicable number of MSAs,. 
" - \ 

established as of April 30, 1997,i5 7;383. Conse~ently, 
\ , 

, ' 

. Septemberl,' 1997 ,is not 'a "cut-off" date! f01:< the MSApilot 

project. A second determination 0'£ whe'i:h~r 1997 ,will be a c~t:" 
i - . 

. .," " 

off year, based on whether the number of MSAs established as of' 

June 30, 1997 ,exceeds 525 ,000 ( will be made by 'Oetober 1 f 1997.' /~ 

See section 220(j) {1} (B) of the Code. 

BACltGROUND 

,The Health -Insur.ance Portability a.nd'!Accountability Act of 
" ' 

199'6 'added section' 220 to the Code to pe~~t':ei'i9i'ble 'ind~vidua~s 
':."1,' ,: '~"'.., >, " ", ." ..', . '." "'~'.':' /,' :.'.,7"'::'.'-'''t.'. J.'.!'{, ,; ...~;.:.y,;.~~~,'.:~',.. __:~.. / ~i~,~:~:_·u..-:.:.. ":~ "'; : ..... ~';

"~ "t" :."J...~.,: ',<>,~1.J'" :.. ""-" ': , .: .. ~ , -" ~ 

:to"'establish'MSAs'under ,a pilot projecf':'effec{ive:-'9'anuaryl,'., 
.; ','!,,' .;":'-"";t"~" "-'~., ~~ .' -," ~ <I' ,,' . ,1 ­", . ',_ .... <,.>.,_,:" ,~i.\<-~). ') '-;,':'"',,. '-'~' .,,', ':' ,", "'<~ ".~,' •. j'-'•• :,,:.,,-<~;-,\:~,: ~;>, :\" '.,·,\f~ ,_-c:f~~~f:?;:::;_::~':,i~,~,_~iy,:<'t::_::_>_J'" -; ",l,.':'--l 

',~i9~7;:f1j~i:~he,:~pilcit': proj.ect.· has a 'scheduled'"IIicuf;;:o(f",;'year ,0£200.0.: •.' 
:'~'~~~~'1~"i; :'}:r."~ ";.:;~.~~}],:~. ~ ;:.' ::;,~. :~~':<" ~~". .: .' .. :~,"',; ::~'~:' ;-'.. 1'> >~. :',< . .,.' ... _\, '~:':: ..".' " '" ,;", :~" :';.~: <li\L. ;:'." ,-; ,.r,,~~_ ,"i:~~:.r;\:: :;~,_~;?--:":';'r~.~·f'~'i'(:!'~.:'v:~' .f',_ : '~.. • ';,_ \?\ .;<t..~·" .>.:' 1; ''': _ 

'bu~,,'rriay ha:ve" an earlier "cut-offt' y~a.rif'lthe number of 
1 ",':,' 

. individuals who have, established MSAs exce:e9-s certain numerical 

limi tations. See sections 220 {i) and {j },,: 
. I 
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If a year is a ·cut-offN year, section 220{i) (ll generaliy 
I 

provides that no individual will be e11g1ble 'for, a deduccion or 
I 

exclusion for MSA contributions for any taxable year beginn~ng 

after the cut-off year unless the individual (A) was an active 

MSA participant for any taxable year ending on or before the 

close of' the cut-off year. or (B) first became an active MSA 

participant for a taxable year ending after the cut-off year by , 

reason of coverage unde~ a high deductible health, plan ot an MSA-' 

participating employer. 

, Section 220 (j) (l) provides that the numerical 

limitation for 1997 ,is exceeded if· the number of MSAs established 

as of April 30,~997r is more than 375,O~:O, or if the number of 

MSAs established as of June 30, 1997, is more than .525 , 000. 

't!nder section 22,0 (j) (3) I in determini~g whether, any calendar year 

is a cut-off year I the. M~A of any previously uninsured individual 

is not taken:into account. In addition,section 220(j) {4} (D) 

specifies that, to the extent practical, all MSAs established by 

an individual are aggregated and two married individuals opening 

separate MSAs are to be ~reated as having a'singleMsA for 

purposes of determining'the number of·MSAs. 
. , 

. ,'. . ~ .',' , . ,,' '. ~ ",,' . 
Based on Forms 8851 provided by MSA trustees' and custodians,' 

," ~ .' ,~ "~,'.'," ~ • ~>"""':~'>,':>~~:';~~:~':~;~';:;'.~~,~,;':::'~.'.... \"~~'.",.~:;:,.,'.; , .~,~" ,J 

it, has ,been determined ,that 9,720 taxpayers 'have ',established MSAs', 

as .Of'~pri{'30'j19~'7 .'" Of t~is "t6tai',1, 7~;':'fak~~;~~~,':'~~';e ".' ,:;'''' :,:" 
reported as previously uninsured, and are ,therefore not taken 

into account in determining. whether. 1991 is a cut-off year. In 

addition, 550 taxpayers were reported as ~xcludablefrom the 
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count because their spouse also est,ablished an MSA. Accordingly I 

, ­

bt:=CC1U!:::i~ L.h~ ~pp1lt',,;d.lJh: llU.(ltlJ~..t u! 'MSA:;;' t::l::i~<;t:Ull::sb~u d!:::i u! April ,30 I 
- , 

, ' , 

1997/7~383. (9,720 minus (1,787 plus 550):) is less than 375~OOO, 

1997 is not a cut-off year for theMSA pilot project. The, 
, \ , ' ,

\ ,­

service intends to publish anot.ll~l.' _annuuzlcement I not later than ­
- , ' 

'October 1, 1997, concerning whether 1997 :i8 a cut-of'f year based 

on the number of MSAs established as of Ju~e 30( 1997. 
- I 

, .' ' 

QuestiOnsregard1pg this announcement: may be directed to 
,1' . 

i 
, , 

-Felix'Zech in the-Office of Associate Chief Counsel, (Employee 

,Benefits and Exempt :Organizations) fit (20~) 622-4606 (not, a toll 

tree number) . 
I 

.. 

\" ' " ' 

'". ~" 
~ ,~ ) 

"". 

, 
, " 

" "," 
,;~. 

, t 

f ' 


I 
- ' 



May 28, 1998 

Dear Representative: 

As representatives ofconsumers, seniors, health care and religious providers, 
peopl~ with disabilities and chronic illnesses, and working families, we are writing to 
urge you to either drop consideration ofthe HealthMarts proposal from the health care 
bill. or modify it so that it meets the needs of consumers. As outlined in a draft proposal 
by Congressman Hastert's task force, HealthMarts are non-profit health coverage 
purchasing pools designed to make health coverage options available, at group rates, to 
members, similar to the health alliances included in the Clinton health plan. We support 
efforts to make health care more affordable while maintaining quality and access to care. 
However, there are serious problems with the new draft proposal that undermine those 
goals. As presently drafted, HealthMarts hold the potential to turn the clock back on the 
goal ofproviding more Americans with quality, affordable health care coverage. Our· 
key concerns are: 

• 	 Selection: Only companies (and the self-employed) that lack better insurance 
alternatives will be attracted to HealthMarts,.meaning a relatively high-risk 
(and high-cost) pool, and calling into question HealthMarts' ability to provide 
low-cost coverage. This may, in fact, have the effect ofdisrupting recent state 
activities to achieve benefits ofpooling for all small businesses or individuals 
through community rating and rating bands. Within HealthMarts; the choices . 
presented to consumers (ranging from skimpy to comprehensive) may also 
result in selection problems, encouraging the healthy to enroll in barebones 
plans and assuring Jtigh premiums for people desiring comprehensive plans. 
Plans should have to comply with state rating laws in order to reduce this , . 

disruption. I 

• 	 Individual market: The most serious obstacles to obtaining affordable ' 
coverage are found in the individual market. However, this proposal does not 
address the needs of individuals and their families (including those whose 
employers do not offer coverage), since they are not eligible for HealthMarts. 
Individuals and their families should have access to HealthMarts. 

• 	 State mandates: A key tool used to attempt "affordability" is waiving ofstate 
benefit mandates. States have mandated benefits such as maternity coverage, 
cancer screening, mental health services, and coverage for birth defects for 
legitimate policy reasons. Allowing barebones coverage means consumers' 
needs will not be met and costs will be·shifted to individuals and families who 
need those services. HealthMarts should meet minimum benefit requirements, 
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achieving savings through pooling and bargaining power not by shifting costs 
to consumers. 

, 	 I ' 

• 	 Impact on state allianceS: Many states have 'already established health 
alliances, and their continued development' could be injeopardy ifnew , 
voluntary HealthMarts (with barebones coverage) are introduced and draw 
relatively healthy enrollees. ,HealthMarts ~hould be established in conjunction. 

· with state alliance laws. 
, I 

• 	 Af/ofdability: The bill does not provide targetedsilbsidies to the working poor, 
those most in need ofhelp in paying for he'alth insurance coverage. 

. 	 .' 

• 	 Risk sharing: Some states have taken steps to assure that health insurance is 
affor(iable to people with high risks. Heal~hMarts may undermine efforts to 
address that problem by attracting healthier individuals and segmenting the 
market. . 

. 	 . . . 

• 	 Inadequate benefit package: We believe ~at the key to expanding affordable 
, coverage is the development of comprehensive, standard, quality coverage. 
· HealthMartsmove coverage in the opposit~ direction by preempting state laws 
. without substituting a basic benefits package in their place. 

• 	 Medical savings accounts: This proposal ,ists medical savings accounts as an 
option for coverage in HealthMarts, undeqnining the intent ofCongress in the 
Health Insurance Portability and Accounta~ility Act of 1996 to try medical 

· savings accounts on a trial basis only-ThiS option should be eliminated from 
the bilL· 

• 	 ConjJict-oj-Interest on the Board: The proposal calls for representatives of 
insurance companies, health maintenance organizations, and providers to serve 
on HealthMarts' board ofdirectors. For HealthMarts to be responsive to 
consumers) needs and to be able to negotiate effectively, boards should consist 
primarily ofconsumers but should not include insurance company 
representatives. 

• 	 State andfederal consumers protections: ;The proposal creates a potential· 
loophole to the ability of states and the federal government to enforce their 
consumer protection regulations, by allowing nationally recognized accrediting . 
body to accredit carriers U as meeting such 'requirements or comparable 
standards." This provision should be eliminated, and it should be made clear 
that states and the federal government can;enforce their standards. 

. , 

. ! 
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We strongly oppose the HealthMarts proposal: as presently drafted, and urge you to 
drop it from consideration this year. 

" 

Sincerely, 

AIDS Action 

American Association on Mental Retardation 

American Counseling Association 

American Federation of State. County and Municipal Employees 

American Nurses Association ' 

American Public Health Association 

The ARC ofthe United. 

Bazelon Center for Mental Health Law 

Brain Injury Association 

Center for Women Policy Studies 

Center on Disability & Health 

Children's Defense Fund 

Church Women United 

Committee for Children 

Communication Workers of America 

Consumer Coalition for Quality Health Care 

Consumer Federation ofAmerica 

Consumers Union 

Council ofJewish Federations 

Eldercare America, Inc. 

Families USA 

Gay Men's Health Crisis 

Gray Panthers 

Health Care for the Homeless 

Human Rights cainpaign 

National Association ofDevelopmental Disabilities Councils 

National Association ofPeople with AIDS .. 

National Association ofProtection and Advocacy Services 

National Association ofPsychiatric Treatment Centers for Children. 

National Association ofSocial Workers 

National Association ofState Directors of Special Education 

National Black Women's Health Project 

National Caucus and Center on Black Aged, Inc. 

National Citizens Coalition for Nursing Home Reform 


. National Consumers League ' 
National Council for Community Behavioral Health Care 
National Council of Senior Citizens 
National Education Association 

http:UI'tJ.VI
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National Farmers Union 

National Gay and Lesbian Task Force 

National Health Law Program 

National Hispanic Council on Aging. 

National Mental Health Association 

National Minority AIDS Council 

National Multiple Sclerosis Society 

National Osteoporosis Foundation 

National Parent Network on Disabilities 


. National Puerto Rican Coalition 
National Senior Citizens Law Center 
National Women's Health Network 
Neighbor To Neighbor 
Network: A National Catholic Social Justice Lobby : 
Older Women's League 
Service Employees International Union 
Summit Health Coalition 
United Cerebral Palsy Associations, Inc. 
Universal Health Care Action Network 
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Invitees for September 1,'1998 
Meeting with Chris Jennings at 3:00 

.OEOB Room 180 : 

Consumers Union I 
I 

Adrienne Mitchem: 

Consumers Union: 
I 
I 

Maria Fiordellisi I 
.

IfI 1111 
AFL-CIO 

Affierican Federation of ~ and 
Municipal EIIfployees 
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Joan Alker 

Lisa Cox 

Alfonso Guida CLINTON LIBRARY 
PHOTOCOPY 

National Women's Health I\.IQ"n'lrt"" ... 1r 
. . 

P6/b(6)

P6/b(6)

P6/b(6)

P6/b(6)

P6/b(6)

P6/b(6)

P6/b(6)
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Douglas Stone, 

National Council ­of Senior Citizens 

Kammie Monarch : 

American Nurses Association 

Kathy McGinley I 

The ARe 

Vieki Gottlieh 

National Senior Citizens Law Center 

I 
• • -.1\'. , ••~'.', " "I"'" .., 

• .,' ~. • '. • < ._ •. ' ._.... " .J< r',:O ..... :... •••\'.' .. ' ~;.. .~ ... " ..".' " ..~.-~,~,' .. '. '. " 

'I 

P6/b(6)

P6/b(6)

P6/b(6)

P6/b(6)



C 

~ 


l'
g;. 

i~

I_~h


OL. (1 \I) , ' 
,~~~ 


~r 
{J 

r • 

'i. 
(] 
.~ 

Ci­

>:c 

4 

~ 


Consensus Group Conference Recommendations 

MEWAs 

..... 
-:­

1'1) 
LL' 

,1) 
-,) 

c.;:. 
w 
It)Provision House - Education and Workforce Senate Consensus Group .... 
IJRecommendation ::: 

MEWAsJAssociation 

Hearth Plans (AHPs) 


-

ttlNone_Amends ERISA to permit associations, Oppose incrusion of C:I 
ttlfranchise networks, multiple employer welfare lfJany MEWAlAHP r·

arrangements (MEWAs) and certain other exemption. C)
u-:1entities to apply for federal certification as :u 

association,hearth plans (AHPs). 

Certified AHPs are generally exempt from state .. . ., 

-regulation, similar to other ERISA plans. - ­

State benefit standards and rate regulation 
would be preempted with regard to health 
coverage offered in connection with an AHP. 

AHP health plans must meet sponsorship. 
participation, contribution, and solvency 
standards that are generally less stringent than 

Jh()se re~ire~ Cl!Jhe state level. L-...___ _ _I-. I~ ....-­

f'~~
\..t 

The Consensus group is comprised of Blue Cross and Blue Shield Association (BCBSA), the American Association of Health Plans (AAHP). and 1he Heal1h 
Insurance Association of America {HIM). 

IJ 

llJlhe Consensus group recommendation's are subject to revision pending receipt of final Senate Finance Committee legisla1ive language which was not .', 
C.~Iavailable ailhis 1ime. ..... 

H:IPOLAREP\W01\20'l.\I\V,r01-2I1WPffiCHAR-nSICEBY.OOC Pate 14 
June 20, 1991 
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BeSSA Language Comments on PSOs 

Assuring Compliance with State Non-Financial Laws 

Recommendation: , 
(A) TREATMENT OF WAIVER -- In the case of a waiver granted to a provider­

sponsored organization -­

I 

"(i) the waiver shall be effective until such time as the stat$ adopts the 
federal financial standards approved by the Secretary or January 1. 2001, 
whichever occurs earlier. and 

"(ii) any provisions of state law which relate to the licensing of the 
organization and which prohibit the organization from providing coverage 
pursuant to a contract under this part shall :be superseded. The 
preceding sentence shall not be construed' as superseding any non­
solvency State law or regulation, including those related to licensure, that 
are applied on a uniform basis and are generally applicable to other 
entities engaged in substantially similar business, and that are in additk'ii 
to, or more stringent than, those provided ~nder the standards under this 
subsection. 

(B) ENFORCEMENT OF CERTAIN STATE LAWS, _.' 
I 

"(i) State requests for information,-·A provider sponsored organization 
that has received a waiver under this paragraph snail comply with State requests 
for information relating to the organization's compliance with the laws described 
in the last sentence above in each State in which: the organization operates, 
The State shall promptly report to the Secretary any organization that has failed 
to comply with the applicable laws, 

"(ii) Fees.·-A state that requests information under clause (i) may assess 
a reasonable fee established by the State from each provider 'sponsored 
organization that has received a waiver under this paragraph and that is 
operating in the State in order to reimburse the State for col/ection and 
processing of the compliance information. 

"(iii) Certification.--Each provider sponsored organization that has 
received a waiver under this paragraph shall ann'ually certify to the Secretary 
and to the State Insurance CommisSioner that it i's in compliance with the laws 
specified above in each State in which the organization operates. 

I'(iv) Termination of waiver.-·The Secretary shall notify the PSO that the 
PSG must be in compliance within sixty days, If the PSO fails to comply, the 
Secretary may (I) terminate the waiver of any provider sponsored organization 
that has been reported by the State as being out of compliancewith the laws 

H:\POL&Rep\W01~O'MW01·20W.PC!ICHARTIATT1.000 Page 1 
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Attachment 1 

described in the last sentence of the above 'subparagraph, or (II) assess civil 
money penalties. 

"(v) Substantially similar business.-For purposes of this paragraph, the 
term "substantially similar business" includes but is not limited to the Medicare 
business of licensed risk bearing entities such as health. maintenance 
organizations. 

1i:IPOI.&REP\W01120W\W01·20W.POICHART\ATI1.00C Pag&2 
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• Attachment 2 

BeSSA Language Comments on PSOs 

Effective Date: No waiver shall be granted under this subsection until the date 
of publication of regulations by the Secretary regarding financial standards for 
Provider Sponsored Organizations. 

H:\POI.&FiEPIW01\20WlW01.20W.PC\CHARnA.IT2.ooc 
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Consensus Group Conference Recommendations 

.... 
§Provider Sponsored Organizations 
h) 

1 
I 

I 

Provision 

RETENTION OF STATE 
OVERSIGHT OF PSOs 
THROUGH LIMITATION ON 
'TRIGGERS· AND 
WAIVERS 

House Commerce 
MedicarePlus 

House Ways & Means 
Medic8rePIus 

Senate Finance (Outline) 
Medicare Choice 

Consensus Group 
Recommendations 

Waiver Tenninales Once No provision. No provision. Federal waiver is effective Support Finance. 
State Has Solvency until ahe slate in which the i 

Standards Identical to PSO is rocated receives 
Federal Standards 

Waiver Conditioned Upon 
Requirement That PSO Has 
Filed For A license With 
"The State 

Sec. 1855 {a}(2) {El(i;): No provision. 

federal cerliflCalion that the 
state"s solvency 
requirements for PSOs are 
identical to federal standards. 

No provision. Supporl Commerce. l 

i 

Waiver is conditioned upon, 
pendency of licensure 
application. 

90 Day Trigger of federal 
Waiver Process 

Sec. 1855 {a}(2){B}: Sec. 1855 (a}{21(B): No provision. Support Finance 
approach, but if 90 daysFederal waiver triggered if Federal waiver triggered if 

s1ate has faired to compfete slale has failed 10 complete is included as a 'trigger', 
action on a licensing action on a licensing adopt Ways & Means 
application of the PSO wilhin application of the PSO within version which specifies 
90 days of the date of the 90 days of the dale of the that it must be a 
state's receipt of lhe stale's receipt of the completed app.jcation 
application. com~let.ed application. that initiates the 90 day 

period.' 

LeI 

',1 

C> 

LLl 


lIJ
t',) 
"U 
3: 

to 
(~l 

to 
LfJ
J::­
(:. 
G)
:u 

t AAHP supports the requirement that PSOs may not seek a 'ederal waiver until the expiration of the 90 day peJiod. 

The Consensus group is comprised of Blue Cross and Blue ShiekS Association (SCBSA). the American Association of Health Plans (AAHP), and 1he Health Insurance 
"U 

Associalion of America (HIM). 
h 
", 

L~I ....The Consensus group recommendation's are subject '0 revision pending receipt of final Senate Finance Committee legislative language 'h'hich was not available at this 
lime. 

tDPOl&REP\wot\2l)w\WIYI·2OW pD\CHARnpSD-CHT ,DOC Page 1 
June 20, 1997 
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Consensus Group Conference Recommendations 

Provider Sponsored Organizations 
Provision House Commerce House Ways & Means Senate finance (Outline) Consensus Group 

MedicareP(us MedicarePlus Medicare Choice Recommendations 
Start of 90 Day Trigger Sec. 1855 (a)(2}(8): Same as Commerce. No provision. Support Finance 

approach which excludes 
90 day trigger altogether. 
However, If 90 day 
trigger adopted, the start 
of the 90 days should be 
based on promulgation o' standards, rather than 
on enactment. 

Based on Promulgation of 
Standards 

<' 

No period before the date of 
the enactment shall be 
included in determining the 
90 day period. 

,< 

Different State Sec. 1855 'a)(2}(D)fji}: Same as Commerce. No provision. Support Finance. 
Documentation Standards Federal waiver triggered if This is not a legitimate 
Related to Solvency Trigger state documentation or 'trigger' tor a federal 
Federal Waiver information requirements 

reJating to solvency differ 
from those applied by the 
Secretary. 

waiver -- (e.g .• under this 
provi~on. the 'tcigg8f" to 
a federaf waiver could be 
the result of Ole state 
simply using a different 
accounting form). 

APPLICATION OF STATE 
NON-FlNANCIAl HEALTH 
PlAN STANDARDS 

Slate Non-Finanoiallaws Sec. 1855 {a}(2)tE): No provision. PSOs receiving a federal Support 
Apply 10 PSOs There will nol be a waiver of 

any provision of State law 
which relates to quality of 
care or consumer protection 
(and does not relate to 
so'vency standards) and 
which is imposed on a 

waiver will be required to 
comply with all other (non­
solvency) Stale 
requirements. induding the 
state's consumer protection 
standards. The state will 
report to the Secretary any 

CommerceJFinance with 
enforcement clarified. 
(See Attachment '1) 

The Consensus group is comprised of Blue Cross and Blue Shield Association: (BCSSA), the American Association of Health Plans (AAHPl. and the Health Insurance 
Associan,., ':If America (HIM} 

The COn!'&i\SU~ QfOUP recommendation's are subject to reviSion pending rec.,ipt 0' ftrlal Senate Finance Committee legislative language which ,idS nc...l a\'ailable at this 
time. 
~-----.----------------------------------------------
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Provision House Commerce 
MedicarePlus 

House Ways & Means 
MedicarePlus 

Senate Finance (Outline} 
Medicare Choice 

Consensus Group 
Recommendations 

- , 

uniform basis and is 
generally applicable to other 
entities engaged in 
substantially similar 
bus,iness. 

.. 

organization that has failed to 
romply with the appticabfe 
Jaws. If Ihe Secretary· 
determines that the PSO is 
not in compliance with state 
requiremenls•.Che Secretary 
will terminate the waiver or 
assess a civil penally. 

Preemption of state Laws 
'nconsistent with Medicare 
law 

Sec. 1855 (b}(5): 
Subject to section 1652Cnl.. 
federal standards supersede 
any State law or regulation, 
with resped to MedicarePlus 
plans to the extent such law 
Of regulation is inconsistent 
with such standards. 
However. this shall not be 
construed as superseding a 
State law or regulation (hal is 
not relaled to solvency, that 
is applied on a uniform basis 
and is generally applicabSe to 
other entities engaged in 
substantially similar 
business, and lIlat provides 
consumer protections in 
addition to, or more stringent 
than. those provided under 
the standards under 1his 
subseclion_ 

Sec. 1656 {bUSt 
Federal stan dams 
supersede any State law or 
regulation with rasped to 
MedicarePlus plans to the 
extent such law or regulation 
is inconsistent with sudl 
standards. 

No provision. Support Commerce_ 

C'­
IJ! The Consensus group is comprised 01 Blue Cross and Blue Shield Association (SCSSA). the American Association 01 Health Plans (AAHP}. and the Health Insurance 

Association of America (HIM). I, 
1'1 
(iJ 

The Consensus group recommendation's a(E~ subject to revision pending receipt or final Senate Finance Committee legislative language which was not available at this:5 timp. . .. 
H:1P0l&REPIW01\2Qw\WOI·2'OIN.PO\{;t1AAnpSO-CHTOOC PaiJe3 
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Provision House Commerce 
MedicarePlus 

House Ways & Means 
MedicarePlus 

Senate Finance (Outline) 
Medicare Choice 

Consensus Group 
Recommendations 

'Substantially Similar' 
. Definition 

... 

No provision. 

.. .. 

No provision. No provision. Add to Ie{lislative 
language - 'Substantially 
Similar Business' 
includes. but;s not 
limited to, the Medicare 
business 01 licensed risk 
bearing entiUes such as 
health maintenance 
Organizations. 

Benefits and Beneficiary 
Protections 

Sec. 1852 (m) 

Allows Slates to establish or 
enfOrce requirements with 
respect to beneficiary 
protections, but only if such 
requirements are more 
stringent than the federal 
requirements. 

No provision. No provision. Support Ways & 
Means/Finance. 
This provision is 
redundant. 

EFFECTiVe DATES AND 
TIMING ISSUES 

Sunset of Federal Waiver 
Process 
~ ......-.­

No provision. No provision. Federal waiver sunsets 
January 1, 2001 . 

Support Finance. 

[, ­

cr· The Consensus group is comprised of Blue Cross and Blue Shield Association (BCSSA). t~e Americ<,\n Association of Health Plans (AAHP). and the Health Insurance 

IS) 

'Association of America (HIAA)~ . 
'>J 

::J The Consensus group'recommendation's are subject to revision plnding .~ceipt of final Senate Finance Commiltee tegislative language whiUl.;,'las not available at this ., t:mF . 

ell 

E---------------------------------------------­ ----------------------------------------------.----------------~ 
H:V'Ol&REP,W01\2ow\W01·2OW ,PO\CH~1\PSO·CtfTOOC Page4. 
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Consensus Group Conference Recommendations 

Provider Sponsored Organizations 
Provision House Commerce House Ways & Means Senate Finance (Outline) Consensus Group 

MedicarePlus MedicarePlus Medicare Cboice Recommendations 
Effective Date of Federal None specified. None specified. None specified. link effective date to 
Certification Process promulgation of 

standards. 
(See Attachment #2) 

Target Date for Publication Sec.. 1856 (alm. Same as Commerce. No provision. Support 
of Rule, .Th,e larget date for CommeroelWays & 

. , 
publication' of the rule shall Means. 
be~ril 1, 1998. 

DEFINITION OF PSO 

'locally Organized and 
Operated' and Inclusion of 
'Majority Financial Interest' 

Sec. 1855 Ce)!1). 
A provider-sponsored 
organization is a pubSic or 
private entity 
(A) that ;s established or 
organized by a health care 
provider, Of group of 
affiliated health care 
providers. 
(8) that provides a 
substantiar proportion 
(as defined by the Secretary 
in accordance wilh paragraph 
(2» of the health care items 
and services under the 
contract under this part 
directly through the provider 
or affiliated group of 
providers. and 
(e) with respect to which 
those affiliated providers tnat 

Same as Commerce. A PSO is defined as a localil/ 
oraanized and operated 
entity that provides a 
substantial. portion of 
services directlylhrough 
affiliated providers, and that 
is organized to deliver a 
spectrum of health care 
services. 

Support Finance. 
pJusadd 
CommeroeJWays 
& Means paragraph (C): 
with respect to which 
nJose affj(;aled ptovidet'S· 
that share, directly or 
indirectly, substantial 
finam:iallisk with respect 
fo the provision of such 
items and services have 
at least a majority 
financia' interest in the 
entity. 

The Consensus group is comprised of Blue Cross and Blue Shield Association (BCBSA). the American Association of Hearth Plans {AAHP}, and the Health Insurance 
Association of America (HIM) 

The Consensus group recommendation'S are subject to revision pending receipt of final Senate Finance.Committee legislative language Which was not available at this 
time . 

H:\P01..&fu;:P\\NOI'l20W\W01-2UW.PDICHARf\'PSO-CtfT,DOC Page 5 
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Provision House Commerce 
MedicarePlu5 

House Ways & Means 
MeditarePlus 

Senate Finance (Outlinet 
Medicare Choice 

Consensus Group 
Recommendations 

share, directly or indirectly, 
substantia' financial risk willi 
resped to the provision of 
such items and selVioos 
have at least a majority 

. financial interest in the enUty. 

Definition at 'Affiliated' 
Provider(s) 

Sec. 1855 (e)(3}. 
A provider is affiliated with 
another provider if. through 
contract. ownership, Of 
otherwise 
(A) ORe provider. directly or 
indirectl~. oonfrols. is 
controlled by, or is under 
common confror with the 
other, 
(8) both providers are part of 
a conlrofled group of 
corporations under section 
1563 ot the Internal Revenue 
Code of 1986, or 
(C) both providers are part of 
an affiliated service group 
under section 414 of such 
Code. 

Same as Commerce. A provider is affiliated if 
through contract, ownership 
or othefWise (1) one provider. 
directly or indirectly. is 
controlled by. or is under 
common controJ wilh the 
other (2) both providers are 
part of aconlrolred group of 
corporations (3) each 
provider is a participant in a 
lawful combination under 
which the providers share 
substantial financial risk in 
connection wjlh ....e PSO's 
operations or (4) both 
providers are part of an 
affiliated 5'elVice group. 

.' 

Support 
CommerceIWays & 
Means. 
The Finanoo amendment 
by Rockefeller would 
anow loosely affiliated 
providers with no 
ownership In a PSO to 
be considered an 
'affiliated' provider. 

SOLVENCY AND 
INSOLVENCY 
STANDARDS 

(' ­

IT' 


", 
The Consensus group is comprised of Blue Cross and Blue Shield Association (BCBSA), the American Association of Health Plans (AAHP), and the Health Insurance 
Association of America (HIM), 

(l.J 

.,.. ... .The Consensus group recommendation's are subject to revision pending receipt of final Senate Finance Committee legislative language which was not available at tilis
'5 time.--, 
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Provider Sponsored Organizations 

Provision House Commerce 

MedicarePlus 
House Ways & Means 

MedicarePlus 
Senate Finance (OUtline) 

Medicare Choice 
Consensus Group 
Recommendations 

-
Solvency Standards for all No provision. No provision. Eligible Medicare Choioe Support 
Medicare Plans plan sponsoring 

organizations must meet 
solvency. requirements 
satisfactory to the Secretary 

CommeroeJWays & 
Means. 
Or. if Finance language 
included. clarify that the 

.' . ofHHS. 
Organizalions licensed in 
states reoognized by the 
SecretalY of HHS as 
requiring solvency standards 
at least as smngent as those 
required by Medicare mil be 
deemed to meet Medicare 
Choice ptan solvency 
requiremenls. 

language should not be 
construed to imply thai a 
state must mange 
solvency standards for 
Medicare Choice Plans 
alherthanPSOs. 

I 
Factors to Consider When 
Developing Solvency 
Standards 

Sec. 1856 {a}(1}CB} 
In establishing solvency 
standards for PSOs, the 
Secretary shalt consult with 
interested parties and shall 
take into account 
(0 the delivery assets of 
such an organization and 
ability of such an 
organization to provider 
services directly (0 enrollees 
fhrough affiliated providers, 
and 
(ii) alternative means of 
protecting against 

Same as Comrnelce. Secretary is instrud.ed to 
consider Ihe NAlC·s risk-
based capital standards as. 
part of negotiated rule-
making process. 

Support Fmance. 
Also support-insolvency 
standards (e.g., hold 
harmless provision) 
described in all three 
bills, 

The Consensus group is comprised of Blue Cross and Blue Shield AsSOCiation (BCSSA). the American Association of Health Plans (AAHP). and the Health Insurance 
ASSOciation of America (HIM) . 

The Consensus group recommendation's are subject to revision pending receipt of final Senate h.,,,,nce C()mmiltee legislative language which was not available at this 
time. 

H:\P<ll.&REPlW01\2aw\W41-20W,Po\CHARlWso..cHf.roc Pall!> 7 
June 20, 19i7 

5 

http:Recommendatio.ns


--

Consensus Group Conference Recommendations 
.--< 
(q Provider Sponsored Organizations 
.--< 
.--< House Ways & MeansHouse Commerce Provision 
0.. MedicarePlusMedicarePlus 

insolvency, including 
reinsurance. unrestricted 
surplus. leHers of credit, _ 
guaranlees, organizational 
insurance coverage, 
partnerships with other 
licensed entities, and 
valuation aUlibutable to Ihe 
ability of such an 
organization (0 meet its 
service obligations through 
direct deiive~of care. 

OTHER PREFERENTIAL 

STANDARDS FOR PSOs 


Minimum Enrollment Sec. 1857 (b). Same as Commerce_ 
Reduces minimum 
enrollment requirements for 
PSOs to 1,500 (500 in rural 
areas). 
The Secretary may waive Ole 

r requirement during the firsl3 
oonna years with respect to(L 

(9 an organization.o 
'I
IJ1 
III 
U 
III 

~ 
1.11 
IT) 

-- .... - -­ L-____ 
-.~-

I~l 
.S) 

(,­

Senate Finance (Outline) Consensus Group 
Medicare Choice Recommendations 

-

i 
A Medicare ChOice 
organization must have a 
minimum of 1,500 
commercial enrollees. or not 
less than SOO commercial 
encollees in rural areas. 
PSOs can indude as 
commercral enrollees those 
individuals for whom Ole 
organization has assumed 
finandal risk. This 
requirement will be waived 
for the first 2 years of a 
Medicare Choice contract. 

-- .... _._.- ......._ ...... _­

Oppose all versions. 
Support continuation of 
current faw for all 
Medicare risk plans. 

--...... ....... __ .. _--­~-

en The Consensus group is comprised or BPue Cross and Blue Shield Association (SCBSA). the American Association of Health Plans (AAHP). al)d the Health Insurance 
jAssociation of America (HIM). ­

(\J ITne,Consensus group recommendatioo'<; are subject to revisioll peMing receipt of tinal Senate Finance Committee legislative lanpuage which was not available at this 
~ Itima _____________________________________----' ...... 
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Consensus Group Conference Recommendations 

Provider Sponsored Organizations 
Provision House Commerce 

MedicarePlus 
House Ways & Means 

MedicarePlus 
Senate Finance (Outline) 

Medicare Choice 
Consensus Group 
Recommendations 

Assumption of Full Financial Sec. 1855 eel. Same as Commerce. All Medicare Choice plans Support Finance 
Rjsk The MedicarePlus 

organization shall assume 
fuU financial risk on a 
prospective basis for the 
,pT~vision of the heallh care 

must assume full financial 
risk on a prospective basis 
for Ute pwvislon of health 
care services. exoepllhe 
organization may insure or 

because Finance 
indexeslhreshoJds to 
CPI. , 

,­ . , services (ex£ept. at Ihe 
election of the organization. 
hospice care) for which 
benefils are required to be 
provided under section 1852 
(a}(1). except that the 
organization 
(1) may obtain insurance or 
make other arrangements for 
the cost of providing to any 
enrolled member such 
services the aggregate value 
o(which exoeeds $5.000 in 
any year, 
(2) may obtain insurance or 
make other arrangements for 
the oost of such services 
provided to its enrolled 
members other Chan through 
the organization because 
medicaf necessity required 
their provision before they 
could be secured through the 
organization, 
(3) may obtain insurance or 
make other arrangements fur 

. 

make arrangements for stop-
loss coverage for costs 
exceeding an amount 

' established by regulation and 
adjusted annually based on 
the cpr; services provided to 
members by providers 
oufside of the organization: 
and for not more than 90 
percent of oosts which 
exceed 115 percent of 
income in a fiscal year. An 
organization may also make 
arrangements with providers 
to assume all or part of the 
risk Oft a prospedive basis 
for the provision of basic 
health services. 

The Consensus group is comprised of Blue Cross and Blue Shield Association (BeBSA), the American Association of Health Plans (AAHP), and the Health Insurance 
Association of America (HrA;.) 

The Consensus group recommef:ldation's are subjeclto revision pending receipt of tinal Senu~E:. Fi..... :>flee Committee legislative language which was not available at this. 
time. 
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Consensus Group Conference Recommendations 
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Il. 

Provision House Commerce 
MedicarePfus 

, House Wars & Means 
MedicarePlus 

Senate Finance (Outline} 
Medicare Choice 

Consensus Group 
Recommendations 

... 

-

not more than 90 percent of 
the amount by which its costs 
for any of its fiscal yealS 
exceed 115 percent of its 
income for suvtl fiscal year. 
and 

' (4) may make arrangemel1ts 
with physidans or other 
health professionals, health 
care institutions, or any 
combination 01 such 
individuals or institutions to 
assume all or part of the 
financial risk on a 
prospective basiS for the 
provision of basic health 
services by the physicians or 
other health professkmals or 
through the instilulions. 

I 

tl:;"
.:5 
.:1: 
iJl 
.:xl 
(J 
.:xl 
'C""a::
I,D 
"1 

(J 

! 

The Consensus. group is compr~sed of Blue Cross and Blue Shield Association (BCBSA), tbe American Association of Heallh Plans (AAHPt and the Health Insurance (' ­
(I' Association of America (HIM), 

,11 
f'.J The Consensus group' recommendation's are subject to revisklO pending receipt of 'inal Senate Finance Committee legislative language wflich was not available at this 

time..5 
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PSOs: Technical Corrections 
Provision House Commerce House Ways & Means Senale Finance (Outline) Consensus Group 

MedicarePlus MedicarePlus Medicare Choice Recornmendaiions 
Exemption for licensure it Sec. 1855(a}i3}. 
Slate Requires An.other Exception ifRequired to 
Product to be Offered Offer More than 
Other Than a MedicarePlus Plan. 
MedicarePlus Plan. - . 'Paragraph (1) shall not 

apply to a MedicarePlus 
organizatian in a State if 
lhe State requires the 
organization, as a 
condition of liceftSUre, (0 

offer any product or plan 
other Chan a MedicarePfus 
PIan. 

Stale laws Related to 
licensing Superseded 

Sec. 1855(a}C2llE)(!ii) 
Any provisions of State 
Jaw which relale to the 
licensing of the 
organization and which 
prohibit lhe organization 
from providing coverage 
pursuant t.o a contract 
under this part shall be 
superseded. 

Same as Commerce. No ptavision. 

-

Same as Commerce. N.o provision. 

Support Finance. If 
CommerceJWays &Means 
adopted. then clarity thal 
the exception is applicable 
only as long as the eligible . 
argaoizaUon is solely 
offering a MedicarePlus 
plan. 

Add senlence to end of 
, 

CommercelWays &Means 
language as follows: The 
previous sentence shall 
not be constmed to 
exempt any state law 
related to licensure that 
relates to the non-
Medicare business ofa 
PSO. 

Secretary Must Act Within Sec. 1855 (aU2Ufl Same as Commerce. No provision. Clarify that all types of 
60 Days of Completed The Searetmy shall grant Medicare Risk. plans are 
Application. or deny such a waiver treated equitably. 

application within 60 days C.oncern here is that with 

The Consensus group is comprised of Blue Cross and Blue Shield Association (BCBSA). the American Association of Hearth Plans (MHP). and the Health 
Insurance Association of America (HIM). 

The ConsenslJs group recommendation's are subject to revisioo pending receipt of final Senate Finance Committee legislative language which was not available at 
this time 
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Consensus Group Conference Recommendations 
,..... 
1-1
'.
vi ,..... . PSOs: Technical Corrections CL 

Provision House Commerce 
MedicarePlus 

House Ways & Means 
MedicarePJus 

Senate Finance (Outline' 
Medicare Choice 

Consensus Group 
RecolDmendatians 

i 

after the dale Ole short deadline for PSO 
SecretaJy detennines that applications, other risk 
a substantially complete pl'ans" applications will be 
application has been tiled. delayed. 

Adjusted Community Rate: 
Special Rule for pSOs 

-

Sec. 1854 (6{4){ID. 
This pIovision gives 
MedicarePCus PSOs a 
special way to establish 
their ACR using data in the 
general commercial 
marketplace or (during a 
transition period) based on 
costs incurred by the 
organization in providing 
such a plan. 

Same as Commerce. Same as Commerce. Since some PSOs are in 
the commercial business, 
it sbould be clarified that 
this provision only appfies 
to PSOs that have only 
Medicare business. 

1 
I 
I 

a: 
'..9 o 
<I 
(;1 
OJ 
(J 
OJ 
..,­
a:: 
('­
(I) 

(11 
Gl 
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cr' 

"1 
('IJ 

:5 
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TI1e Consensus group is comprised of Blue Cross and Blue Shield Association (SCSSA), the American Association of Healltl Plans (MHP). and tile HeaHh 
Insurance Assocrotk", of America (HIM), 

The Consensus group recommendation's are subiect to rev.sion pending receipt of tlOal Senate Finanoe Commiltee legislative ranguage which was not available at 
this t i:,',:;. 
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ll. Consensus Group Conference Recommendations 


. Managed Care Payment 

Provision Commerce-­ W&M--Medicare Plus Finance--Medicare Consensus Group 

MedicarePlus Choices Recommendation 
GMEIDSH Carveaut 

.. 
.1853(c){3}{B} (gA2] 
Phases out GME and 
DSH payments from 
the local part of the 
payment, 20% a year 
until they are gone in 
2002 

No Provision 
Remove GME and SupportW&M 
DSH payments from retention of 
the local part of blend GME/DSH. 
over 4 years. . 

Reduced Payment for No Provision No Provision 
New Enrollees 

a:: 
il)
C) 
(I
01 
ill 
I·_~ 

ill 

UntiJ such time that 
the Secretary has a 
better risk adjuster, 
new enrollees will be 
paid at 5% less for 1 st 
year, 4% for 2nd, 3% 
for 3rd, 2% for 4th, 
and 1 % for 5th. with a 
1-year delay for new 
plans (most likely in 
low-payment areas). 

Oppose Finance and 
support continuation 
of current policies as 
in Commerce and 
W&M. 

~ Nationallnflatron 1853{c}(6}(A}-(B} [Q. 1853{c)(6}(A}-(B}
1'­
'~1 Update Secretary's projected Per capita GOP46J Support \AJ&M and 
'~1 
IS) 

Tne Consensus group is comprised or Blue Cross and Blue Shield A'S.$oclation (BC6SA•• the American A'Ssooiation of Healltt Plans (AAHP). and the Healthr·­
'T> Insurance Association of America (HIM). 

,~ 

'~J The Consensus group recommendation's are subject to revision pending receipt of final SP.i-.~te Finance Committee legislative language which was not available at 
this time. ..,5 
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Managed Care Payment 

Il: 
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ro 
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Provision Commerce--
MedicarePlus 

W&M--Medicare Plus Finance-Medicare 
Choices 

Consensus Group 
Recommendation 

.. 
Secretary's projected 
growth in Medicare 
per capita spending 
Jess .5% through 
2002.(No reduction 
after 2002) 

growth in Medicare 
per capita spending 
less .5dA. through 
2002.{No reduction 
after 2002) 

growth plus 0.5%. Commerce annual 
update. 

Minimum Update 1853{c}{1}(B} [R.411 1853{c}{1 US} 
1% for '98 - '02 SupportW&M 

minimum .update. 
, 

o in (98, 1% in (99 and 
'00, and 2% thereafter 

2% 

local/Natronal Blend 1653{cl{21 ((!A1) 1853(c)(2) 
Phases down to 50% 
loea. and 50% 
national by 2002. 

Phases down to 70130 
or 50/50. 

Support Commerce 
70130 blend. 

• 

Phases down to 70% 
Jocal and 30% 
national by 2002. 

Froor 1653{c}{1 ){8} JpA1] 1853{c},1}!B} 
85% of the average 
payment (this likely 
will be >$350). 

Support $350 floor. 

1 

In f 998, $350 or 
150% of the '97 
MPCC. 

In 1998, $350 or 
150% of the <97 
AAPCC. 

Cost reimbursement 
contracts 

'----- ­

4002 [po 79] 
T ransilion rules for 
Sec. 1676 appear to 
allow cost 

1002 
Same as Commerce. Same as Commeroo. 

To avoid future 
confusion, the 
conference committee 
should state in the 

r-·
IY, 

The Consensus group is comprised of Blue Cross and Blue Shield Association (BeSSA). lfle American Association of Heallh Plans (AAHP). and the Health 
Insurance Association of America (HIM). 

J11 
I\J 

~.. 
ihe Consensus group recommendation's are SUbject to revisior. jJer.ding receipt of final Senate Finance Committee legislative language which was not available at 
this time. 
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Consensus Group Conference Recommendations 

Managed Care Payment 
Provision Commerce--

MedicarePlus 
W&M--Medicare Plus Finance--Medicare 

Choices 
Consensus Group 
Recommendation 

.. 
,reimbursement 
cOntracts to continue. 

- - _ .... _­

conference report that 
they intend to allow 
Sec. 1876 cost 
reimbursement 
on tracts to continue. - .......~ -­ .... __ ......._ ..... _­

tY
(.9
4:.J 

'J:
U1 
III 
(J 
III 

([" 
m 
"1 
(11 

o 

The: Consenslfsgroup is comprised of Blue Cross and Blue Shield Association (BeSSA), the American Association of Health Plans (MHP), and the Healthf'­
'J' Insurance Asso:iation of America (HIM). 

"1 
(IJ fhe Consensus group recommendation's are subject to revision pending receipt or final Senc;u: Finance Committee legislative language which was nol available at 

this lime, ~.. 
H.\POL&RE...WOllllw\WOI·21J\f1 PO\CHART\SIOEBYDOC l"age 1T 
Jane ZO, t991 
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BeSSA and HIAA Conference Recommendations 

Issues Regarding NJedigap 

Provision House Commerce House Ways & Means 
Senate Finance 

eOutline) 
BCBSA& HIAA 

IRecommendations 
Guarantee Issue for Under 
Age 65 Disabled 
Beneficiaries 

No provision. No provision. 
Requires guarantee issue of 
all Medigap products to 
under age 65 disabled 
during a S-month period 
when the indiVidual enrolls 
In Medicare. 

Oppose Finance. This 
provision will increase 
Medigap premiums to 
seniors -- HlAA 
estimates premium 
increases of 15% 10 
35%. ceo estimates 
Medicare ouOay 
increases of $300 million 
over 5 years. 

Guarantee Issue for Firsl- Sec. 4031 {a}(3Um(v}: Sec. 10031 {a}{3l{B}{v}: All firsl-time risk or Seled 
enrolrees would be 
guaranteed Medigap 
coverage if they disenrolred 
wirhin 12 months, instead of 
6-months. 

. .' 

Support Ways & Means. 
In order to limit Medigap 
premium increases 
because of adverse 
seledion. the opt-out 
period should be limited 
lo 6 months. PPRC data 
show thai 213 ot all 
individuals who disenroll 
from HMOs do so within 
first 6 months. A 12 
month period will after 
this pattern, increasing 
both Medicare & 
Medigap costs . 

Time MedicarePluslChoice 
& Select Enrollees Who 
Choose To Disentoll 

First-time risk or Seled 
enrolleeswhD previously 
had Medtgap would be 
guaranteed Medigap 
coverage if they disenrolred 
within 6 months un(i' 2ll02. 
After 2002. the lime period 
for disenrolling would be 
changed to the firs1 3 
months and at 12 months to 
be consistent wilh the 
Medicare Plus lock-in 
requirement. 

Same, except after the year 
2002. individuals are 
guaranteed Medigap 
coverage if they disenroll 
from plans wilhin 3 months. 

Guarantee Issue 'or Sec. 4031 (a)(31f!!lfi}: Sec. 10031 (a}{31(BW): 
Same. 

Similar. Concemed that this 
provision mayRetirees in Employer- When an employer r~tiree 

Sponsored Plans that are health plan terminates aU discourage employers 
tefl11inated supplemental heaHh from negotiating wilh 

benefits, the retirees are insurers (0 offer 

BCI3SA and HIM recommendation's are subject to revision pending receipl of final Senate Finance Committee legislative language which was no' available at this lime. 

H:'''Ol&Rl:PIWD111OWIWOI·lDW.PO\CtfARTiME01·CHl.OOC Page' 
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BeBSA and HIM Conference Recommendations 
l...o 
(; 
...:. 

r\. 
w 

Issues Regarding Medigap ..(. 

Provision House CommeJCe House Ways & Means 
Senate Finance 

(OutlineJ 
BCBSA& H1AA 

Recommendations 
eligible. coverage at reduced 

rates to all of its retirees. 
This provision will result 
in adverse selection if 
employeis decide to 
offer only Medicare 
HMO coverage, leaving 
relatively sicker 
individuals in Ihe 
Medigap market. 

Guarantee Issue When 
MedicarePlus/Choice. 
Medigap or Seleel Plan 
Tenninates or Beneficiary 
Leaves for Cause 

Sec. 4031 (a}{3}(B)Oi).(iiti. Se~ 10031 {al{3}{BUii}tjiD. 
100 
Same. 

Similar. 

.' -
'. 

The House provisions 
snowing guarantee issue 
where Medigap 
subsaiber lost coverage 
due to "other involuntary 
tellTlination of coverage-
should be dropped since 
it is very broad and 
vague. 

(iv): 
Individualsdisenrolling from 
Medicaleprus because the 
plan lenninated; the 
individual demonstrates that 
the ptan violated materia' ' 
provision; or tile plan 
misrepresented policy. 
Select & Medigap enrollees. 
under similar circumstances, 
would be eligible for Ihe GI 
requirement, unless Ibere is 
provision under state law for 
the continuation coverage. 
Medigap enrollees would 
also be eligible if subsaiber 
terminated due to "other 
involuntalY termination of 
coverage-, 

-.) 

G' 
bJ 

J;;. 
Go 
II
:::: 
ttl 
n 
ttl 
(j) 
D 

o 
tJ-:1 
;:0 

BCBSA and HIM recommendation's are subject to revision pending receipt of final Senate hlam:e Committee legisrative lallguage which was not available at this time. r,"· 
f~,) 

L~' 
!­

H;1J>OL&REPlWil1 UOW\\I"';[i ,.2{)W.PC'.c'tART'I.lEm CHT.OOC Palf" :.: 
.r"1U! 20.1991 

II 



BeBSA and HIM Conference Recommendations '-< 
!:; 
r..) 
lL' 

Issues Regarding Medigap '£.'-.) 

Provision House Commerce House Ways & Means 
Senate Finance 

IOutline) 
BCBSA& HIAA 

Recommenda1ions 
Guarantee Issue When 
MedicaieBeneficia ries 

Sec. 4031{a}@J(B}{i!} & (iii): Sec. 10031{a}(3}{B}{i!} & {iii}: Similar. However, as 
currently drafted, it appears 

Support the House 
provisions. IIndividuals enrolled in risk Same. 

Move and Select plans who move Ihal Medigap enrollees who Since Medigap policies 
out ot the service area, move woutd be induded. are guaranteed 
except for Sered enrolrees renewable, even when 
in states where continuation individuals move. the 
of coverage is guaranteed. possibJe Senate 

provision is 
Iunnecessary. 

Types of Medigap PoJicies 
that Mus. be Guaranteed 

Sec. 4031 (a){3}{C ): Sec. 10031(a}(3}{C}: 
Same. 

All individuaJs in these 
qualifying circumstances 

Support House i 

provisions with 3 These individuals would be 
Issued in Ihese Qualified eligible to purchase Medigap would be eligible to changes: 1. Package F 
Events plans A. B. C, or F rrom any purchase any Medigap should be dropped since 

insurer marketing these policy with comparabte or this would increase 
policies. Fir.;t·time Medicare lesser beneflfS to previous adverse selection; 2. 
Plus enrollees could also plan. (First-time risk Language should be 
choose to purchase the enrollees who previously added to include a 
same Medigap policy 1hey had Medigap, could not ·comparable or lesser 
previously had. Insurers in purchase policies wilh benelits· test to avoid 
the 3 slales with waivers benefds greater than adverse selection; 3. 
from the 10 standard benefit previous Medigap policy.) Guarantee issue plans to 
packages would issue first-time HMO enroUees 
comparabre packages. 

. . 

who previously bad a 
Medigap poficy should 
be narrowed . 

General Guarantee Issue Sec. 4031 {alfalfA}: Sec. 10031{a}(3)£A): Similar. Support House I 

Requirements for Above Lapse in coverage may not Same. provisions. 
Qualifying Events exceed 63 days after loss of 

coverage. Individual must 
submit evidence of date of - .......------­.......--~-

I 

(S, 
ll) 

1:. 
(S, 

~ 
ttl 
,-~, 

ttl 
lO 
]) 

o 
G") 
AI 

lJ 

r,)seSSA and HIM recommenda1ion's an~ subject 10 revision pending receipt ot final Senate Hnance Committee legislative language which was not available at lhis 1ime. .to .., 
lL'... 
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BCSSA and HIM Conference Recommendations 
'-< 
~ 

f\) 
lL' 

Issues Regarding Medigap 
1.(1 

Provision House Commerce House Ways & lIIIeans 
Senate Finance 

(Outline) 
BCBSA&HJAA 

Recommendations 
tenninalion or disenrollment 
with Medigap application. 
No preexisting condilion 
exclusions are allowed. 

ILimit Preexisting 
Conditions When People 
Become EJigible for 
Medicare 

Sec. 4031 (b): 
Bans preexis1ing condiHon 
exclusions during initial 6­
month open enrollment 
period for individuals 65 and 
older who have had 6 
monlhs continuous 
coverage. 

Sec. 10031(b): 
Same. 

Similar. Support House 
language. 

New Medigap Packages No provision. No provision. Authorizes new 11m 

s1andaro Medigap pacAage 
with an annual $1.500 
deductible . 

Do not oppose new 
option. 

Guarantee Issue for . Sec. 4742{b): Sec. 10742(b): No provision. The. House provision 
Certain Military Retirees Certain military relirees and Same. should drop package of.· 

and Dependents dependents would be 
guaranleed issue of Medigap 
packages A. B. C, or F. 

Means-Test Part B 
Deduclibles 

--­ . 

No Provision 

--­ ....-­ -­...... .......-.~- -~ 

No Provision 

--­

For individuals earning 
$50,000 or more ($75,000 
for couples). the Part. B· . 
dedudible would rise from 
$100 to at least $540 a 
year. 

--­

Oppose finance 
provision. When the 
Part B deduc1ible rises 
for some Medigap 
policyholders (i.e., 
affluent seniors) 
Medigap premiums will 
rise for all ~olicyholders, 

-.J 

C:;:. 
LL' 
h .... 
-u 
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to 
\) 
to 
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o
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BCE:l~A .."d HIM recommendation's are subject to revision pending rflt ..",ipt of final Senate Finance Committee legislative language which was not available at this time. f\',
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BeSSA and HIAA Conference Recommendations .... 
(;... 
fl.'
tel 

Issues Regarding Medigap -.£0
-.J 

Senate Finance BCBSA&HrAA 
C'Provision House Commerce House Ways & Means (Outrine) Reeommendations Lt' 
J:,including less well-off .... 
];'benefrciaries. More than 
-=­113 of beneficiaries who tr., 
C).. eam be1ween $5,000 
to 
toand $15,000 a year have 
D 

purchased Medigap c' 
0"')policies. 
.:\J 

Other Issues 


Provision House Commen:e House Ways.& Means 
Senate Finance 

(Outlinel 
BCBSA& HIAA 

IRecommendations 
Medicare Contractors 
Finan&ialliability for 
Exc4uded Providers 

Sec. 4304: 
Medicare fiscal 
in1ermediaries and carrielS 
would be·held financially 
liable for all payments made 
for selV~ces provided or 
ordered by excluded 
providers. 

Sec. 10304 
Same. 

No provision. Oppose House provision 
as it places comrac1ors 
at unreasonable 
financial risk in their role 
as a claims processor. 
Medicare comractors do 
no1 always have timely 
infollTlaUon about 
excluded~ovideJ5. 

""""(1 

r,..seBSA and HIAArecommendation's are subject to revision pending receip1 oJ tinal Senate Finance Committee legislative language which was not available at Ihis time. (r· 
'<". 
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Consensus Group Conference Recommendations 

Medicare Secondary Payer 

0.. 

a:.:ct) 
o 
([ 
oj) 
OJ 
(J 
OJ 

<;;­

1I 
OJ 
1~1 

Provision 

MSP Time and Filing 
limits 

Commerce--
MedicarePlus 

4702 [p. 2191 
'Same as Ways and 
Means 

; 

W&M-Medicare Plus Finance--Medicare Consensus Group 
Choices Recommendation 

1 0702 [~- 2621 Change 10702(b)­ . 
Allows the federal Same EFFECTIVE OATE.-­
government to seek The amendment made 
recovery of Medicare by subsection (a) 
payments (rom private applies to items and 
payers long after the services furnished afteF 
claims deadline has -1900. :rhe preYieus 
expired and on a senteRGe shaJi not be 
retroactive basis.back to oonstAied as penniltiAg 
1990. To allow the any Ylaiyef sf the 3­
recovery for past stale yem: peFiod requiremeAt 
claims and on a (imposed by such 
retroac6ve basis is amendment) iR-lhe~ 
unfair, & without eHtems and services 
precedent & likeJy fumished more IhaA 3 
unconstitutional years befere-the date of 
(Canisius College v. the enactment of this 
United States, 799 F 2d . AGl: on or after the 
18 (2nd Cir., 1986); date of enactment of 
Plaut v. Spendthrift this Act." 
Farm. Inc. 115 S. Ct 
1447, 1496 (1995». 

-­

111 
'S) 

The Consehsus group is compr'sed of Blue Cross and Slue Shield Association (SeSSA). the American Association of Health Plans (AAHP). and the Health (' ­

. 'Tl Insurance Association ot America (HIM). 

') 
(\J The Consensus group reoommendatiol1's; an.' sUbject to revision pending receipt ()f tina' Senate Finance Cc..umittee legislative language which was not available at 

this time.5 ....., 
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(L Consensus Group Conference Recommendations. 

Medicare Secondary Payer 
Provision Commerce--

MedicarePius 
Recovery Against TPAs . 4703 [p.2201 

.. Same as Ways and 
Means 

W&M--Medicare Plus 

10703 (~_ 262] 
Allows recovery from 
TPAs (except when 
employer was insolvent) 

Finance--Medicare 

Choices 


Same 

Consensus Group 
Recommendation 

Oppose provision to 
aUow recovery from 
TPAs. 

even though such TPAs 
should not have their 
own money at risk in 
such situations. _ .... ­- - ---~-- - ­

ll: 
(9 
o 
(I
01 
ill 
U 
ill 
<:­

Q
(n
(11 

m 
.':';) 

[' ­ The Consensus group is comprised ot Blue Cross and Blue Shield Association (BeBSA). tile American Association of Health Plans (AAHP). and the Health 
(J' Insurance Associalion of America (HIAA), 
(1) 

C··] The Consensus group recommendation's are subject to reviS;;"il "ending receipt of final Senate Finance Committee legislative language which was not avajlab!e at 

..5 
-,.. this time. 
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Blue Cross and Blue Shield Association Conference Recommendations 

Provision 
Grant Mechanism 

Insurance Standards 

Benefit Requirements 

"Kid Care" 
-.J

House • Ways & MeansHOllse - Commerce Senate· Finance Recommendations 
Authorizes volunlary slate 
grants ($2.S bit annually) 
to expand access for low-
income children. Granls 
may be used for Medicaid 
expansion, vouchers for 
private coverage, direct 
purchase of services or 
other methods subjecl to 
approval of state plan by 
Secretary of HHS. 

NJA Author;zes funds ($16 bit 
over 5 years) for states to 
expand coverage for low4 

income children. States 
have the option of 
expanding Medicaid or 
receiving granls through 
Maternal and Child Hearth 
(MCH) block grant 
program. 

State programs may not N/A Policies funded through 
deny eligibilily or permit state program must meet 
exclusions based on pre- state insurance standards, 
existing conditions. 

Group and individual 
health plans providing 
coverage to targeted 
children shall include 
benefits (in an amount. 
duration, and scope 
specified under the plan) 
for at least: 
A) inpatient and 

outpatient hospital 
services. 

B) Physicians surgical 
and medical services. 

. C) laboratory and x-ray 
H:IPOl&REP\WOlI20WtWO I-?W, .PD',cHARnCHrLD·CH.DOC 
June 20, IV!'! . 

N/A Coverage offered through 
the grant option must have 
benefits equivalent 10 
those under the Federal 
Employees HeaHh Benefrt. 
Program (FEHBP). 

L; 

!; 

r,) 
lLt 

I.D 

Adopt Commerce, with e;:. 
l.)

requirement Ihal that funds 
J;, 

be used to expand health lL' 
"lJ 

insurance coverage. "3 

ttl 
n
to 
lO 
I> 

Co 
(,-:1 
;1J 

Federal standards should 
be limited to the HrPAA 
provisions regarding pre­
existing condition waiHng 
periods. States should be 
able to impose pre-ex, 
waiting periods to prevent 
any risk selection issues 
thai may result form 
_gaming lheprogram. 
Adopt Commerce -- The 
FEH8P benefits are very 
rich, and therefore 
expensive, The 
Commerce bill provides 
nexibility for states to 
maximize the number of 
children covered by 
creating benefit packages 
designed specifically for 
children. 

b) 
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Page 1 ".l':, 
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Blue Cross and Blue Shield Association Conference Recommendations 	 ,-

'­
§ 
r.: 
lL 

Provision 

Method of Calculating 
grant Allocations 

House. Cpmmerce 
services. 

D) 	 Well-baby ana well· 
child care, including 
age-appropriate 
immunizations. 

Stales shall receive 
allotments based on the 
number of uninsured 
children for (he fIScal year 
in the slate (as reponed 
through the CPS in the 
most recent year) and the 
state cost faclor (based on 
health industry wages). 

HKid Care" 
House - Ways & Means 

N/A 

. 

Senate - Finance 

States shall receive 
allotments equal to the 
ra1io of the number of 
uninsured children in the 
state to the total number of 
uninsured children in all 
states in the base pertod 
(years 1993. 1994, and 
1995) as reported through 
(he CPS . 

,.e
-< 

Recommendations 
G: 
l": 

l:> 
ll~ 
1: 
:3 

tt 
C 
tt 
If 
IAdopt Finance _. 
CCommerce language G 

would create an incentive ~ 

for states 10 maximize 
their allotments by funding 
direct services instead of 

!insurance programs. 

H:IPOIAREPIWOI\2CW\W01-ZOW.f'[)'.CHARnCHILD·CH.DOC PageZ 
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.. 
Amendments that could Reduce the Negative Impact of Medicare MSAs 

LRequire budget neutrality. 

careful risk adjustment so that healthy don't get a lot of money to build savings 

and funds are not drained from Medicare. (Delay start of program until risk 

adjustment challenge is solved.) 

cance] the demonstration if it drains funds from Medicare. 

don't make. contributions to MSAsor investment earnings tax deductible. 


2. Require that MSA funds be used solely for health care costs. 

don't let people withdraw MSA funds for non-health purposes .. 

require that MSA funds left after a person dies be sent to the Medicare trust 

fund. not the beneficiaries' heirs. 


3. Build consumer protections into high deductible insurance policies. 

deductibles between $1~500 and $2.250 (as in Kassebaum·Kennedy bill). 

cap on out-of-pocket costs of $3,000.\ 

strict regulation of private policies, inCluding ban on underwriting of high risks 

and guaranteed renewability. 

standard. comprehensive benefits package starting with Medicare benefits and 

adding prescription drugs. 


4. study the impact, and sunset Medicare MSAs if they are hannful. 

independent entity such as General Accounting Office to study impact. 

no expansion until study is done. 

sunset program if negative effects on trust fund and quality of care in traditional 

program. 


5. Balance Billing and Provider Panicipation 

require health care provid~rs that provide services to MSA enrollees to either 
agree not to balance bill or agree to limit charges to an additional 10% over 
Medicare recognized fees. . 



Briefinq Materials on the EPBIC/MEWA Bill 

Included·are: 

1. 	 A description of the MEWAs, the EPHIC· bill, and 
problems with the EPHIC bill. 

2. 	 MEWAOptionsDescription. 

3. 	 . An Appendix which includes: 
The EPHIC bill - How it Works 
Summary of victims 
Summary of civil Cases 
Summary of criminal Cases 



.MULTIPLE EMPLOYER WELFARE ARRANGEMENTS 

. The purpose of this analysis is to discuss issues and evidence about the impact of 
modifying rules relating to Multiple Employer Welfare Arrangements (MEWAs), with 
particular focus on H.R, 1515, the Expansion of Portability and Health Insurance Coverage 
Act of 1997, (EPIDC). 

The issues surrounding MEWAs today differ in many important respects from those 
faced a decade ago; The Department has issued over 70 advisory opinions since 1990, many· 
to state prosecutors and insurance commissioners to clarify their jurisdiction over MEWAs.. In 
the past six years, PWBA has aggressively enforced ERISA provisions over MEWAs, 
recovering more than $58 million. To date, the Department has initiated 318 ciyil and 
criminal investigations of MEWAs affecting over 1.1 million participants. Asof March 1997, 
there were 110 open investigations including 23 criminal cases. 

! 

"-.;.:: 

CURRENT LAW 

ERISA preempts any state law that relates to an employee benefit plan covered by Title 
I of ERISA. A MEWA, which is generally defined as any arrangement that provides health or 
other welfare benefits to the employees of two' or more employers, may be an ERISA-cOvered 
plan. An exception to ERISA's general preemption rule allows state insurance laws to regulate' 
ERISA-covered plans that are MEWAs. Thus, MEWAs may be subject to' concurrent federal 
and state regulation under current law. . . 

ERISA plans that are fully,.;insured MEWAs are subject to state insurance laws.that 
specify levels of reserves and contributions, and to state laws for the enforcement of such 
standards. If a plan is a MEWA that is not fully-insured, state insurance laws may apply to 
the extent they are'not inconsistent with Title I of ERiSA. While the Secretary has limited 
regulatory authority to exempt non..:fully-insured MEWAs from state insurance regulation, no 
exemption may be granted from state reserve and contribution requirements. 

Arrangements that are established or maintained under collective bargaining agreements 
do not meet the MEWA definition under ERISA. Because these plans are not MEWAs as 
defined by ERISA, ERISA's general preemption rule prevents their regulation by the states. 

ERISA does not require MEWAs to receive approval from federal or state regulatory 
authorities prior to operation. Some states require MEWAs to meet requirements, such as 
licensing, that apply to insurers operating in the state. Other states regulate MEWAs under 
statutes specifically tailored to MEWAs. 

mE EXPANSION OF PORTABILITY AND HEALTH INSURANCE 
COYERAGE ACT OF 1"7 

On May 1, Rep. Fawell introduced with 113 cosponsors H.R. 1515, the "Expansion of 
Portability and Health Insurance Coverage Act of 1997," (EPHIC), a MEWA bill designed to 

I 
. !. 



enable small firms to buy health insurance through association sponsored purchasing pools. 
This bill differs from Rep. Fawell' s previous bill which proposed a broad federal regulatory 
structure with standards for provider networks and, utilization review, small market reforms 
including premium ratings, certain requirements for self-insured plans, and provided an 
exemption process for certain MEW As. This version would establish federalized regulatory 
and administrative procedures targeted to association based MEW As, with limited additional 
reforms. ' 

Under the bill, ERISA group health plans, including those sponsored by associations 
that had been" in existence for 3 years, fraflchise networks, church plans and certain large plans 
sponsors could apply for certification under ERISA. The Secretary of Labor must grant 
certification of Association Health' Plans if such certification is administratively feasible, not 
adverse to the interests of the individuals covered under it, and protective of the rights and 
benefits of covered individuals. To be certified as an association health plan (AHP), an 
association sponsor must demonstrate that it is an entity with a purpose other than sponsoring 
an AHP, with active member support, and collects dues from members on a basis other 'than 
health status or participation ina group health plan. 'An AHP must offer plan participants the 
option of fully~insured health insurance coverage, and may· also offer a self-insured option. 
However, any self-insured MEWA is grandfathered, ie., they would not have to offer the fully 
insured option. Certified,AHPs would not be subject to state mandates, would experience rate 
'based on plan, (not significantly on employer), experience, and must offer coverage to all 
employer members without conditioning coverage on health status, claims experience, or risk 
of the employers business. Self-insured arrangements must cover a minimum of 1,000 lives 
and maintain adequate reserves, stop-loss insurance, solvency, disclosure and plan termination 
standards; as specified by the statute and regulations of the Department of Labor. 

The Department would administer the certification, regulation and enforcement of 
standards over certified plans. It could enter into cooperative arrangements with the states. 
Special enforcement provisions are established for: misrepresentation by an arrangement 
regarding AHP or collectively bargained status; cease and desist orders and for compliance 
with ERISA claims procedure. Special provisions are intended 'to clarify the status of 

, ' collective bargaining arrangements, including a prohibition on use of services of a licensed 
I 

agent or broker, payment of fees or commissions, annual compliance reporting, and a 
requirement that they be in existence for 3 years. 'Church plans are permitted to apply to the 
Department for certification, but must meet general financial standards as well as requirements 
of a new section establishing church plan fiduciary standards, including exclusive purpose and 
prudenCe provisions. 

, The bill is complex and many of its general provisions are limited by subsequent specific 
legislative language. A more detailed summary of the bill is included in the appendix. 
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PROBLEMS WITH THE EPHIC BILL 

The "Expansion of Portability and Health Insurance Coverage Act of 1997," (EPHIC), 
, a bill is ostensibly intended to allow small employers to save money by purchasing health 

insurance through association-sponsored plans. This legislation would federalize the, regulation 
and oversight of Association Health Plans (AHPs), which otherwise would be 'covered under 
ERISA as Multiple Employer Welfare Arrangements (MEW As). It may create conflicts with 
HIPAA's newly enacted provisions guaranteeing renewability of health insurance coverage 
through bona fide associations. The bill has several problems which, taken together, would 
undermine protections now available to workers and plans under state insurance regulation. 

. 	 ' 

• 	 . EPHICs experience rating provision would Cause risk segmentation. Employer 
groups that join AHPs would be healthier on average than other groups and would 
gain at their expense Any insurance company and any self-insured plan offering 
health coverage through an AHP would be exempt from state limitations on experience 
rating. 

• 	 EPHIC permits AHPs to "cherry pick" -They could "cherry pick~ within an 
AHP by varying rates among their employers on the basis of claims experience 
(so long as rates are not varied "significantly") or by targeting benefit packages 
to appeal to healthier groups. 

They could "cherry pick" by varying rates for employers on the basis of 
, age, sex, geography and other factors. 

They could ,"cherry pick" outside the AHP by recruiting only "healthy 
members" to the association, or by marketing or organizing in only low­
cost areas or historically healthy regions. Employers with an unhealthy 
history would be left in remaining state insurance Pools, leading to ever 
increasing premiums in the state-regulated small group market. 
EPHIC is not targeted to small employers; there is no size threshold for 
employers. In fact, AHPs can exclude employers on the basis of Size of 
the workforce. 

-	 The AHP's board is given sole authority to approve applications for 
participation in the plan. 
If any "individual" is a member of an association, then the employer may 
participate in the AHP, thus multiplying the opportunities for 
fragmentation of the ,market and risk selection.' 
"Self-insured" plans now offered by associations would be 
"grandfathered;" unlike other AHPs they would not b.e required to offer a 
fully-insured option. ' ~ 

• 	 Effects tied to state rating rules - EPHIC's effects would be larger in states that 
impose naiTower boundaries around permissible rates. 

, 	 In such states, employers with lower than average health costs could 
derive savings by isolating themselves into experience-rated AHPs. 
These savings' would come at the expense of employers that remain in 

, i 
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state regulated small group markets. 

, 	 . 

• 	 Costs effects could be large - In states with age/sex adjusted community rating, 
employers joining AHPs could save 24 percent while other employers' costs 
could rise by 7 percent, assuming that AHPs enroll 20 percent of the market. 
The effects would be greater in states with tighter rate regulation or if MEW A 

. enrollment is greater. 
, . 
, -, 

• 	 Participants could be shortchanged On benefits. Most state laws establishing benefit 
requirements would not apply to AHPs (except for laws prohibiting exclusion of a 
particular disease). 

• 	 Health insurance issuers and'AHPs would have sole discretionin selecting 
specific items and services, and excluding others from coverage. 

• 	 AHps could offer limited benefit plans, scaling down their coverage of higher 
cost benefits and avoiding coverage of expensive services, e.g., certain 
obstetrical care and mental health benefits. 

• 	 A loophole is created for insured plans. An insurance company offering a 
scaled-down health plan through an AHP could market the same plan to 
employers that are eligible for coverage, but are not participating in the AHP. 
Although the eligible employer is outside the AHP, the plan remains exempt 
from state benefit laws. [See section 2(b) (2) (D) creating 514(d)(2) ofERISA]. 

• 	 Participants would be shortchanged On state insurance protections. AHPs would 
be exempted from provider mandate laws requiring certain specialists be included in 
plans. AHPs' self-insured 'plans would be exempted from state marketing and sales 
standards, quality standards, solvency standards, and other consumer protections such 
as benefit design laws limiting out-of-pocket expenditures or lifetime lim~ts. 

• 	 Participants' benefits could be endangered. The bill's solvency requirements are 
less rigorous than those required by the states. 

• 	 The bi11 does not require that an AHP meet capital and sUJ:plus requirements. 
Although it does specify reserve standards for self-funded options, reserves are 
not a substitute for Capital requirements. State insurance regulation has evolved 
beyond minimal fixed capital requirements to risk-based capital requirements 
that set capital standards based on the level of risk being assumed by the plan. 

• 	 The reserve standards in the bill are inadequate. Certain types of reserves are, 
not included and may be important in various circumstances. These additional 
reserves include contract reserves, due and unpaid reserves, and paid in advance 
reserves. Also, it is unclear whether incurred but not reported reserves are a 
part of the incurred benefit liabilities reserves requirements. 

• 	 The bill waives actual reserve requirements if the AHP uses alternative means 
of compliance, such as letters of creditor assessments of participating , 



employers, that are approved by the Secretary. These alternatives are not cash 
or cash equivalent options and they may not be appropriate, especially if 

. participating employers are not financially stable. , 

• 	 Savings from most of EPmCs provisions are likely to be small. While the 
experience rating provisions could result in large transfers, the savings realized through 
other provisions are likely to be small. .',,- Sayings from banding together already ayailable. Some-purchasing groups, t""':' 

such as the Health Insurance Plan of California (HIPC), already band together 
with significant savings 'under current law. Not all administrative costs would 
be effectively spread by AHPs, as both the AHP and issurers could incur 
marketing costs for each prospective employer. 

• Few employers would save much by escaping state mandates. Research shows 
that self.;insured plans, which ERISA shields from mandates, typically are no 
leaner than insured plans. State "bare bones" laws, which allow small 
employers to offer leaner benefit packages, have riot been very popular, moving 
only 4. percent of employers to insured status. 

, . Few would saye from nationally uniform rules. Among fmns with fewer than 
20 employees, just 2 percent operate in more than one 'state. Among firms with 
20 to 49 employees, just 11 percent cross state borders. .

• Self-insured AHP programs could escape certain other state charges, but these 
savings would be small. AHP's self-insured programs would be relieved from 
state premium taxes (typically only 2 percent or premium) and certain other 
state charges such as guaranty fund assessments (often offset against premium 
taxes) and assessments to subsidize high-risk pools (typically smaller amounts). 
These savings would be at the expense of the security of state association 
backing. 

• 	 EPHIC's effects on coverage would be small. 

• 	 Experience rating would have little effect. The availability of experience rated 
policies might prompt more coverage among healthier groups, but cost increases 
elsewhere would likely prompt coverage losses. AHPs would weaken 
successful state small group reforms, which ordinarily include some. rating 
rules. Research shows that over time these reforms may prompt about 9' percent 
of small employers to offer coverage. 

• 	 Small savings from other proyision would 'add little coverage. Firms that do not 
offer coverage tend to disproportionately'employ workers who typically would 
tum down coverage when offered - that is who are young, earn low wages, and 
work part time.' , 

Such firms may decline to offer coverage because employees would 

prefer cash wages. 

Research shows even large price reductions would prompt only a small 

fraction of uninsured workers·to buy insurance. 




+ 	 New categories of federally regulated single employer plans and church plans 
could seek certification as AHPs, creating additional opportunities for risk 
selection and exemptions from state consumer protections. 

+ 	 An entirely new category of "single employer" plan can be certified as an AHP. 
Those arrangements not meeting the statutory exemption criteria for single 
employer plans would be eligible for certification as an AHP if: the majority of 
employees covered under a group health plan are employees of a single 
employer and if the remaining employees are employed by related employers 
(employers are related if they have common suppliers or customers). 

The sponsorship requirements for AHPs are not applicable to these 
"single employer" AHPs; consequently, the sponsors do not have to be 
organized for a substantial purpose other than obtaining or providing 
medical care, or be a permanent entity that receives the active support of 
its members. 

+ 	 Church plans would be federalized. However, they would not be subject to 
federal solvency provisions; commingling of assets would be permitted, and the 
government would have limited ability to administer and enforce federal 
requirements. 

+ 	 Church plans can be marketed without restriction to individuals or employers. 
+ 	 'Franchise plans could also seek certification as AHPs. 

+ 	 Insolvency provisionS 'are inadequate. The bill's provisions for intervention in a ' 
faltering AHP do not provide sufficient protections. 

+ 	 The bill does ,not establish a guaranty fund for federally certified AHPs. 
+ 	 It provides few details with respect to liquidation of plans that become ' 

i1J.solvent. ' 
+ 	 There is no provisioO for ongoing financial examinations of self-insured AHP 

programs, a key component of state insurance regulation. . 
+ 	 There can be critical delays in notificatjon of financial problems. There can be 

a delay of up to six months from the time a plan has cash flow problems before 
the Secretary must be notified; this is extremely long time frame by health 
insurance industry standards. 

+ 	 Federal and state authorities would have limited ability to administer and enforce 
applicable requirements. 

+. 	 The Secretary of Labor has limited discretion oyer certjfication of AHPs. The 
Secretary must certify upon finding that an AHP is "administratively feasible", 
not adverse to the interests of individuals covered under it, and protective of the 
rights and benefits of covered individuals. ' ' 

. + 	 Protections for participants and the plan are limited. 'Unlike ERISA's exemption 
procedures, there is no requirement that the exemption be in the interests of the 
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plan and its participants and beneficiaries (as opposed to merely "not adverse" to 
s.uch interests), nor is there a requirement for notice and comment of interested 
parties. 

• 	 There is no provision for resources. There are vast new federal regulatory and 
enforcement requirements, with no provision for resources. 

• 	 State enforcement provisions are impractical. States can enter into monitoring 
agreements with the Department of Labor, but this enforcement is limited to one 
"domicile state". It would be impractical for one "domicile" state to monitor an 
AHP's activities in another state. 

• 	 State insurance regulation would be hampered. The state insurance market 
would be fragmented, making regulation of insurers more difficult. 



MEWA OPTIONS 

In general, two options are summarized that would provide the basis for a limited 
number of MEW As to obtain federal exemption from certain state benefit mandates, thus 
serving as demonstration program. The first is an administrative exemption process, the ' 
second is legislative exemption process. Few MEW As would probably take advantage of the 
first option, as few would qualify. It is a strategic option that answers criticisms that the 
Department has not don~ all it can administratively, and complaints that the MEW As face high 
costs due to state mandates. It would probably result in an increase in the number of requests 
for advisory opinions under ERISA. The second option would result.in an enormous 
expansion of the Secretary of Labor's responsibilities, and would be expensive to administer 
and enforce. There would be a need to address revenue sources to fund these responsibilities, 
including alternate sources of funding through assessments or user fees on exempted MEW As. 

OPTION I. 

ADMINISTRATIVE OPTION: EXEMPT CERTAIN MEWAS FROM STATE 
RfflURANCEREGULATION 

Current law provides the Secretary ofLabor with limited authority to exempt certain 
MEWAs from state insurance laws, except those regarding reserve and contribution requirements 
under section 514(b)(6)(B) ofERISA. This authority is liffiited to arrangements which would be 
"ERISA plans" under Title I, and therefore would limit the number of arrangements which could 
avail themselves ofexemptive relief 1 We do npt believe that many MEWAs would Qualify as 
ERISA Title I plans for this purpose. A limited number ofemployer association plans with 
specific common interests may qualify for this exemption. MEW As that do qualify as Title I plans ' 
could be exempted under this authority and could be relieved from state benefit mandates, ,but 
remain subject to state solvency standards. 

The procedure and conditions for an exemption would be established by regulation. 
Such a regulation would specify conditions for issuing an exemption. Such a procedure could 

, 	 ' 

provide that before granting an exemption the Secretary would have to make findings that the 
exemption would be: (1) administratively feasible, (2) in the interests of the plan and its 
participants and beneficiaries, (3) protective of the rights and benefits of participants and 
beneficiaries of the plan. Among factors that the Secretary could consider: 

• 	 The extent to which the MEW A's benefits reflect a credible range of benefits 
for a health benefit provider, as determined, in part, by the reasonable 
expectations of participants; 

1.MEWAs typically are not sponsored or controlled by employers or employer association 
existing for bona fide purposes other than providing health insurance and thus do not constitute a 
plan for purposes ofTitle I ofERI~A. 
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+ Who controls the MEW A; the procedures and limitations, if any, for selecting 
successors, and whether it is controIied by its members or by an entrepreneur, 
and; 

+ Details concerning the background and qualifications of persons controlling and 
administering the MEWA and the MEWA's service providers, and any. 
requirements for successors. 

OPTIONll. 

LEGISLATIVE OPTJ[ON: PROPOSAL TO PERMIT LARGE FINANCIALLY· 
SOUND ASSOCIATIONS TO SPONSOR MEWAs 

This option entails passing a new statute that would establish exemption procedures 
whereby the Secretary could exempt self-insured, ERISA-covered MEW As, from state insurance 
regulation. 

As discussed above, current law provides the Secretary with limited exemption authority 
under section 514(b)(6)(B) ofERISA; and includes any state insurance law, except those 
regarding reserve and contribution requirements. However, this authority is limited to ERISA 
plans and it is likely that few MEWAs would qmllifY for an exemption under the current statutory 

(framework. Consequently, this option would provide that a broader range ofMEWAs, including 
certain plans that might not otherwise qualifY as ERISA plans, could be exempted from State law, 
including solvency requirements. This would permit a controlled opportunity to evaluate federal 
regulation of these entities, while. limiting the number and risk presented of the exempted groups, 
The new provision would include solvency requirements, and would mirror the Secretary's 
existing authority to issue exemptions from ERISA's prohibited transaction provisions. In 
addition to the factors discussed above, the Secretary would require: 

+ An opinion by an independent qualified actuary as to the adequacy of the 
. provisions made by the MEW A for reserves, the extent ofstop loss insurance . 
covering the MEW A, the adequacy ofcontribution rates to support the payment of 
obligations over the next 12 month period, and the current and projected values of 
assets and liabilities for the next 12 month period .. In the case ofan ongoing 
MEWA, the MEWA would submit an audited financial statement for a prior period 
of time. There could be it "grandfather rule" whereby provisions of state insurance 
hlws would not apply for 18 months to a MEWA which filed for an exemption, so 
long as the application was not materially deficient. 

Our strategy is to structure this option carefully, in ord,er to narrowly define the 
composition ofMEWAs initially eligible for exemption .. Only larger, well-established, financially 
sound association sponsors will meet the conditions for exemption, as a means ofcontrolling how 
the exemption/certification process will operate. After an evaluation of the original phase, the 
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process could later be revised by broadening the eligibility standards to allow smaller, more 
recently established associations to sponsor these federalized MEWAs. 

Qualification for an exemption will require that MEWAsbe sponsored by employer 
associations and that they meet criteria established by the Secretary such as: 

(A) Plan sponsor requirements - the association must: (1) be able to demonstrate a 
minimum level of at least 500,000 to 1 million employees ofmembers1

; (2) have been 
organized and maintained in good faith for 10 continuous years with a constitution and 
bylaws specifically stating its purpose, as a trade, industry or professional association, or 
chamber ofcommerce or similar group; (3) provide apparent, material benefits other than 
health care coverage; (4) have a membership comprised primarily ofemployers with fewer 
than 100 employees; (5) be a permanent entity receiving active support of its members; (6) 
collect dues from members on a periodic basis without determining such amounts on the 
basis of health status; (7) must not correlate membership with health status, risk ()f 
employer's business or on the basis of participation in a health phin; and 
(8) !TIust offer an option of fully-insured coverage; 

(B) Board of Trustees - (1) the association's MEWA must be governed by a board of 
trustees consisting of individuals who are the owners, officers, directors, partners or 
employees ofthe participating employers; (2}the MEWA is operated, pursuant to a trust 
agreement, by the board, which is responsible for all operations ofthe MEWA, (3) the 
board has in effect rules ofoperation and financial controls, adequate to carry out the 
terms of the MEWA and applicable financial requirements; 

(C) Financial/solvency standards - the Department would require that certain reserve, 
bonding, risk-based capital, termin,ation coveragelbankruptcy guidelines and financial 
reporting standards be met. If it is 'decided to further pursue this option, we believe that 
the NAIC's model laws and certain applicable stater MEWA statutes would comprise our 
base guidelines, with refinements added as necessary. The NAIC doesn't provide specific 
guidelines regarding levels ofcash reserve, risk-based capitaVsurplus, or stop-loss' 
coverage. Instead the models are used by actuaries to test what appropriate financial 
provisions are specific.to each insurer. 

(past legislative proposals, and some state MEWA-specific statutes do specify certain 
threshold levels, such as an attachment point of 125% ofexpected claims for stop-loss 
insurance, or 25% ofexpected incurred claims and expenses for the claim year for claim 
reserves. However, a source' at the NAIC believes that these are rough rules of thumb 
commonly used in the self-insured arena); , 

(0) Remedies - the.MEWA must agree to certain specified remedies for wrongful denial 

2By comparison, the NFm claims it represents 7 million employees and 600,000 
employers. 
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ofa benefit claim, including consequenti3J damages for any injuries incurred. As a 

condition of any exemption, the Secretary could require that the exempted MEWA 

agree to certain other provisions that would be enforceable by participants under state 

contract law. 


(E) Coverage in poorly serVed areas - the association would be required to demonstrate 
that itoffers or intends to offer health care coverage to geographic areas where health care 

. coverage for small firms is low; 

(F) Muld-state operations - the association would be required to demonstrate, at a 

minimum, a significant portion of its membership in at least 3 states. 


(G) Prohibit discrimination iii membership - except for geographic purposes or 
limitations approved by the Secretary, associations would be prohibited from conditioning 
association membership based on health status or participation in a health plan, and the 
association would be required to make benefit packages available on anequivalent basis 
(terms and price) to all of their member employers. (HIPAA currently regulates 
discrimination in coverage, as opposed to membership). 

(H) Equivalent contributions and benefit packages - employers would have to offer 
benefit packages on an equivalent basis to all oftheir employees. Employers would be 
prohibited from purchasing individual coverage for high-cost employees who are 
otherwise eligible for MEWA coverage. AJso, the non-purchase of benefits must be at the 
employee's affirmative election; and 

(1) Guaranty association - exempt MEWAs would be required to provide a mechanism, 
independently or in conjunction with other exempted MEWAs, to guarantee that claims 
would be paid in the event of insolvency or termination. Alternatively, participating 
employers could be required to share in responsibility for .the claims incurred by the 
MEWA which could not otherwise be met by contributions, reserves, .stop loss 
insurance, or any other arrangement. 

(1) Risk Pools - exempt MEWAs may be required to participate in state risk pools, as 
appropriate, to control for risk segmentation in the small group market. 

(K) Enforcement remedies and related issues - as part of this option, certain 
enforcement remedies, including required registration, cease and desist orders for 
failure to comply with state insurance or federal certification provisions, would be 
included in any legislative proposal. Other items that should be included would be 
legislative definition of a collective bargaining plan 
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Breadth of Preemption 

A federal exemption would have the effect of removing many state insurance and other 
laws from applicability to exempted MEW As. However, eligible MEWAs and related parties' 
should be continue to be subject to certain state regulation. 

Exempted MEWAs would be relieved from certain state benefit mandates. 

In fonnulating a strategic option in answeNo' EPHIC, it is clear that the bill's exemption 
from state benefit mandates must also be included in the Department's structure, in order to gain 

'any degree of support from the NJ'IB, the Chamber ofCommerce, etc. However, they would 

remain subject to coverage of state laws prohibiting an exclusion of a specific disease from 

coverage. 


Exempted self-insured MEWAs would be relieved from state premium taxes. 

Again, in order to gain any support for DOL's structure, self-insured MEWAs should be 
exempt from state premium taxes. Although state guaranty fund assessments and state premium 
taxes are interrelated in that insurers may write offguaranty fund assessments against premium 
taxes, generally premium taxes are used for general revenue purposes. 

Marketing Limitations would apply to exempted MEWAs. 

Insurance agents would continue to be subject to state insurance licensing laws and 

exempted MEWAs would only be able to market policies to their members . 


. MEWAs could be overseen by an independent self-regulating agency. 

An alternative to an extensive DOL system ofregulation ~ould involve developing a 
. 	framework for an independent third party toregulatelcertify MEWAs, similar in design to NASD 

Regulation Inc., the entity recently established as the regulatory ann of the National Association 
of Securities Dealers Inc., or the National Committee for Quality Assurance3

• This could ,be a 
self-funded' administrative structure through assessments or dues. Generally, .the agency would 
include representatives from the disciplines ofinsurance, actuarial science and certifiec public 
accounting. The Department ofLabor would oversee the administration and enforcement ofthe 
self-regulating agency. This option would require that the following be included in an exemption 
application: . 

3The NCQA is an independent, not-for-profit organization that analyzes and reports on the 
quality ofmanaged care plans, including-HMOs. It is governed by a Board ofDirectors that 
includes employers, consumer and labor representatives, health plans, quality experts, t;egulators, 
and representatives from organized medicine. 
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• 	 A statement of actuarial opimon, signed by a qualified actuary, that contribution rates are 
not excessive, are not unfairly discriminatory, and are adequate to provide for the payment 
ofall obligations and the maintenance ofrequired reserves and surplus for the 12 month 
period beginning 120 days b~fore the date ofthe application; 

• 	 A statement of the current val.ue ofthe assets and liabilities accumulated under the 
arrangement and aprojection ofthe assets, liabilities, income and expenses of the MEW A 
for the same'12 month period as above; . 

• 	 A statement of the costs ofcoverage to be .charged, including an itemization ofamounts 
for administration, reserves and other expenses; 

• 	 Other provisions as specified by the Secretary ofLabor. 

Ongoing monitoring procedures are necessary and should include reporting and disclosure 
requirements. In addition, the regulatory agency could be given investigatory powers. Examples 
ofmonitoring methods include: . 

• 	 Requiring !v1EWAs to maintain detailed records, including specified infonnation. The 
records could include audited financial and actuarial statements; projections offuture 
liabilities, etc. 

• 	 Requiring MEW A sponsorsto determine and report on a periodic basis whether the plan 
is meeting financial requirements imposed (ifany). For example, previous legislation 
required :that the operating committee ofeach plan must.detennine semiannually whether 
the plan is meeting certain reserve requirements included in the bill. 

• 	 Requiring plans to report operations to the regulatory authority on a periodic basis; 

• 	 Requiring periodic review ofthe MEWAby the regulatory authority. 

The Department would have. to monitor and enforce the adequacy and fairness of the 
independent regulating bodyin any yase,andit could be inappropriate asa matter of policy to 
delegate too much authority .. However, using athird party ,entity would relieve the Department· 
from significant administrative and regulatory burdens related to various options under 
consid~ration. 
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THE EXPANSION OF PORTABILITY AND HEALTH INSURANCE 
COVERAGE ACT OF 1997 - HOW IT WORKS, 

On May 1, Rep. Fawell introduced with 113 cosponsors H.R. 1515, the ~Expansion of 
Portability and Health Insurance Coverage Act of 1997," (EPHIC), a MEWA bill designed to 
enable small finns to buy health insurance through association sponsored purchasing pools. 
This legislation would establish federalized regulatory and administrative procedures for 
certified association-sponsored MEW As. Certain MEWAs that are ERISA group health plans, 
including those sponsored by associations. that had been in existence for 3 years, franchise 
networks, churc~ plans and certain large plan sponsors could apply for certifi~tion under 
ERISA. 	 . 

The Secretary pf Labor must grant certification of Association Health Plans if such 
certification is administratively feasible, not adverse to the interests of the individuals covered 
under it, and protective of the rights and benefi~s of covered individuals. Unlike ERISA's 
exemption procedure, there is not a requirement of a finding that it be in the interests of the 
plan and its participants and beneficiaries, (as opposed to merely not adverse to such interests), 
nor is there a requirement for notice and comment of interested parties. The Secretary m.u.st 
establish class certification requirements. . 

To be certified as an association health plan (AHP), an association sponsor must 
demonstrate that it is an entity with a purpose other than sponsoring an AHP, with active 
member support, and collects dues from members on a basis other than health status or 
participation in a group health plan. Specific additional sponsoring association criteria include: 

• 	 Organized and maintained in good faith, with a constitution and by laws stating 
it purpose; 

• 	 Has periodic meetings at least on an annual basis; 
• 	 C~ be a trade association, industry association, professional association or 

chamber of commerce or similar organization acting on a cooperative basis. 
(with reference to section 1381 of the IRC). It appears that a group of 
individuals can constitute an association for sponsoring a plan. 

• 	 . Franchise networks .are deemed to meet the requirements of an association for 
purposes of sponsoring a plan, and each franchise deemed to be a member of 
the association. 

• 	 C~rtain collectively bargained plans can be deemed to be .an association for 
purposes of sponsoring a plan, if they fail a revised 3(40) definition d~scussed 
below. They are also deemed to meet participation and coverage requirements 
noted below. 

To be certified as an association health plan, an AHP must offer plan participants the 
option of fully-insured health insurance coverage, and may also offer a self-insured option. 
(Note: seif-insuredassociation MEWAs in existence on April 1, 1997 are apparently 



grandfalhered,ie., do not have to have the core offer ofa fully-insured MEWA.) The AHP 
must meet certain additional criteria for a certification: 

• 	 The sponsor, (together with immediate predecessor) has been in continuous. 
existence for a period of 3 years; 

• 	 The plan is operated by a board of trustees, purs4ant to a trust agreement, 
which has complete control over the plan; 

• 	 The board of trustees has rules of operation and financial controls based upon a 
3 year plan of operation, adequate to carry out requirements of ERISA; 

• 	 The board of trusteeS must be individuals selected from owners, officers and 
directors, or employees of employers, but certain limitations on membership 
apply to contract administrators or service providers to the plan; 

• 	 The board h~ sole authority to approve application for participation in the plan 
and to contract with a service provider. 

There is an excep.tion from the association provisions for certain plans not meeting the 
single employer requirement, where a majority of the employees covered under the health 
plans are employees of a certain employer and all other employees covered are employed by 
employers who are related to that larger employer by virtue of shariOg a common ownership or 
common business operations based on common suppliers or customers. These plans would 
appear to be eligible to seek certification as an AHP. 

All AHP participating employers must be members or affiliated members of the . 
sponsor association. 

• 	 In the case of a professional association, or individual based association, if an 
individual or partner of an employer is a member, their employer may 
participate in th~ AHP. 

• 	 All individuals covered must be active or retired employees of participating 
employers or beneficiaries. 

• 	 Affiliated members must be affiliated as of the date of certification or been 
uninsured for 12 months prior to joining the AHP coverage. 

• 	 Participating employers can not offer employees coverage in the individual 
market similar to coverage provided to other. employees, if such exclusion is 
based on health related factors and the individual would otherwise be eligible 
for coverage. . 

• 	 The group health pIan can exclude employers on the basis of size of the 
workforce, or on the basis of participation or contribution requirements as 
permitted in the HIP AA amendments to the Public Health Service Act, PHSA 
section 271 L 

• 	 Benefit options must be marketed to all eligible participating employers. 

All AHPs must meet certain additional requirements: 
• 	 There must be a written plan document with a board of trilstees serving as a . 

named fiduciary. 
• 	 There must be a named plan sponsor (within 3(16) 



Contribution rates must be .non discriminatory. But 
• 	 Contribution rates may not vary significantly on the basis of claims experience . 

of the employer. (This language allows employer rating within the association 
on the basis o/individual employer claims experience). 

• 	 Contribution rates do not vary by industry or business in which employer is 
engaged. . 

• 	 An AHP or health insurer may vary contribution rates based on the claims 
experience of the plan, not withstariding any other provision of law. (This 
appears to preempt state rating laws for association plans) 

Benefit Options: A health insurance issuer and an AHP may limit or select benefit 
options not withstanding any state law or anything in this Part (8); 

• 	 They have Sole discretion in selecting specific items and services consisting of 
medical care to be included as benefits in under such plan or coverage; 

• 	 Except: for any law that prohibits exclusion of a specific disease; 
• 	 mental health parity provisions or newborn and mothers coverage to the 

extent not prempted by IDPAA. 

Financial Solvency Provisions; [Separate provisions benefits under the plan consisting 
solely of health insurance coverage (insured), and AHP additional benefit options which to not 
consist of health insurance provisions.(self-insured). 

For Plan including additional benefit options not consisting of health insurance 
coverage (self-insured): 

• 	 Self-insured plans mUst have no fewer than 1 <XX) participant and beneficiaries. 
• 	 Must maintain reserves sufficient for unearned contributions, incurred but unpaid 

benefit liabilities, and an additiona1 reserve for other obligations in 3J1 amount 
. recommended by the qualified actuary. 

• 	 Reserves not less than the greater of 25% of expected incurred claims and 
expenses or $400,000. 

• 	 Excess stop loss insurance for the plan with an attachment point no greater than 
125% ofexpected gross annual claims. (Secy may regulate the basis for expected 
claims for reserves and stop·loss.) 

• 	 The plan shall secure a means of indemnification of claims which the plan cannot 
satisfY due toterrnination .. 

• 	 A qualified actuary mus~ include a margin for fluctuations and error in determining 
the amounts of reserves 

• 	 The Secretary may set additional requirements relating to reserves, and excess 
stoplloss insurance, and may adjust the levels of reserves to take into account 
excess stop loss insurance. 

• 	 Secretary may provi~e for a hold hannless arrangement or other arrangement to 
enable phin to meet its obligations. 

• 	 Self-insuredplans would apparently be exempted from state premium taxes by 
due to the modifications to ERISA's preemption provisions. 



The Secretary is given authority to adjust the levels of reserves otherwise required for 
insured and self-insured plans to take into account excess/stop-loss insunince. 

Certification application must include the following: 
• 	 A filing fee ofS5,000, available for administering the certification proVisions. 
• 	 Identifying information including the sponsor and the board of trustees of the plan. 

• 	 The states in which it the plan intends to do business and number of participants in 
each state. 

• 	 Evidence ERISA's bonding requirements are being cOmplied with. 
• 	 Plan documents governing the plan. 
• 	 Agreements with service providers and contract administrators. 
• 	 For plans offering benefit options in addition to health insurance coverage, a 

statement ofactuarilJ opinion about adequacy ofreserves, contribution rates, 
current and proJected value ofassetsand liabilities, cost ofcoverage to be charged 
including administration costs, an~ other information required by the Secretary. 

• 	 Written notice to states in which at least 25% ofparticipants are located. 

Certified ,plans are subject to certain additional disclosure requirements, including:. 
• 	 A notice ofany material changes in information required as part of the 

certification. 
• An annual report 


. • An opinion of a qualified actuary on the plan. 


Termination: plan shall secure a means of indemnification ofclaims the plan cannot satisfy 
in case of termination. 

• 	 Plan must notify participants and beneficiaries not less than 60 days before 
proposed termination. ., 

• 	 Develops, a plan for winding up the affairs of the .plan arid submits the plan to the 
Secretary. 

Corrective Actions and Mandatory Termination 	 . 
• 	 A certified AHP; providing benefits other than 'health insurance coverage, must 

continue to meet solvency and reserve requirements irrespective of whether the 
certification continues in effect 
• 	 Trustees must determine Quarterly whether these requirements.are met. 
• 	 Ifthere is a failure to meet these requirements, the board must notify the 

plan's actuary, which must make recommendations to the Board ori 
corrective actions 

• 	 The Secretary must be notifies within 30 days of receiVing 
recommendations of the actuary, and the Board must regUlarly report to 
the Secretary on corrective actions,taken. 

• 	 Following notice. -mandatory termination (If the plan must be ordered by the 
Secretary where there is a reasonable expectation that the plan will continue to fail 



to meet funding and solvency requirements. 
• 	 The trustees must take the actions required by the Secretary to terminate 

the plan. 

Special rules for church plans maintaining a group health plan. 
• 	 Church plans can elect to be covered under this section With respect to benefits 

provided under the plan consisting of medical care,notwithstanding ERISA's 
. section 4(bX2) exclusion for church plans. . 
• 	 A church includes a convention or association ofchurches, or a plan 

established and maintained for employees ofa church. 
• 	 No other provision ofERISA is made applicable to church plans. 

• 	 All state laws regulating insurance are preempted for church plans under these 
proVIsions. 
• 	 Church plans are not deem~ to be insurance Companies for purposes of 

state law. 
• 	 Premium rate regulation and benefit mandate laws are specifically 

preempted to the extent they are for AHPs. 

• 	 Special ERISA-like requirements are established for church plans. 
• A church plan fiduciary shall discharge his duties subject to the exclusive 

purpose rule, with the care ofa prudent man, subject to the plan documents 
'(generally restated here from section404 ofERISA). . 

• 	 Assets may be commingled with church assets, so long a separate . 
accounting is provided. 

• 	 A claims procedure is required, in accord with the Secretary's regulations, 
(restated here from section 503 ofERISA), and participants are provided 
written descriptions of the procedure. 

• 	 Annual statements filed with the Secretary include identifyingfuformation:, 
certification ofcompliance with fiduciary rules and claims procedures, states in . 
which participants will be located, and include an actuaries statement indicating 
adequacy of financial reserves. The annual statement is to be made available by the 
Secretary to state insurance commissioners. . 

• 	 Enforcement only by the Secretary under the injunctive authority of 502(a)(5), 
except that no civil action may be brought other than a temporary restraining 
order, unless the plan fails to correct its failure within the correction period 
described in 3(33)(D), (generally, at least 270 days). Certain other ERISA 
enforcement provisions may also apply. 

• 	 Note: There is no specific provision/or church plans applying/or 
certification, nor are there solvency. administrative, termination, or 



reporting provisions applicable except as noted above. There do not 
appear to be any limitations on whom church plans can market to except 
as noted above. 

Rules ofConstruction 
• 	 Defines group health plan, medical care, health insuranc,e coverage,' health 

insurance issuer, health status related factor, individual market, participating 
employer qualified actuary and applicable state authority, ,as generally consistent 
with ERISA as amended by HlPAA. ' 

• 	 Defines employer and employee as including an individual who'is a partner or a 
self-employed individual. 

• 	 Plans maintained to provide medical care for individuals, which demonstrate to the 
Secretary that they meet certification requirements, shall be treated as an employee 
welfare benefit plan for purposes of this title. 

Preemption: AI)' state laws are preempted insofar as they preclude a health insurance issuer 
from offering health insurance coverage in connection with a certified AHP. 

• 	 A health insurance insurer may offer health insurance coverage of the same policy 
type to other employers operating in the state which are eligible for coverage 
under an association, whether or not such other employers are actually 
p~icipating employers in the plan; Supercedes anY,state law precluding such 
coverage. 

• 	 Health insurance policy coverage policy forms filed and approved in a particular 
state in connection with an insurer's offering under an AHP are deemed to be 
approved in any other state in which such coverage is offered, when the insurer 
provides a complete filing in the other state. 

• 	 Clarifies the authority ofthe state to regulate self-insured :MEWAs which are not 
AHPs 

Control Group: 
Modifies the treatment ofcertain single employer arrangements under ERISA by 

modifying the control group definition in 3(40). ,A single employer plan is excluded from the 
definition of a MEW A., (and 'thus frolll state law) by defining the minimum interest required for 
two or more entities to be in "common control" as a percentage which cannot be required to be 
more than 25%. A plan would also be considered to be a single employer plan ifless than 25% of 
covered employees are employed by other participating ell1ployers. . ' 

Collectively bargained arrangements are redefined: 
Arrangement established or maintained under a collective bargaining arrangement as 

described in the NL~ the RLA:, o~ the state public employee relations laws. Eliminates 
requirement for Secretary to find the arrangement is a collective bargaining arrangement. 
Additional conditions must be met to be a statutorily excluded cotlectivelybargained arrangement. 



• 	 No services of a licensed insurance agent or broker '. 
• 	. Maximum of 15% non employees; grandfathers arrangements with as many as 

25% individuals who are not present or former employees . 
• 	 CertifY annually . 
• 	 Ifnot fully insured, then must be a multiemployer plan under LMRA 

. • 	 Employee organization must have been in existence for 3 years ifnot in effect on 
date ofenactment. 

The Department would administer the certification, regulation and enforcement of 
standards over certified plans. It could enter into cooperative arrangements with the states. 

• 	 The Secretary's authority to investigate and initiate civil actions for enforcement of 
. certification requir~ments can be delegated tostates so long as itdoesn't result in a 
lower level or quality of enforcement. 

• The Secretary must ensure that only one state is recognized as the primary 
. domicile state for delegation ofenforcement authority over any particular 
association plan. 

Enforcement provisions over association health plans are created, as follows: . 
• 	 Criminal penalties are established for willful, willful blindness or false 

representation that a plan. or arrangement is a certified association plan, or has 
been established or maintained under a collective bargaining agreement under 
section 3(40) as amended. . 

. • 	 A cease and desist .order shall be entered by a court requiring that a plan or 
arrangement cease activities upon application of the Secretary showing that 
• 	 the operation, promotion, or marketing ofan AHP is not certified under 

these provisions, or 
• 	 is subject to state insurance laws and is not approved under the insurance 

laws of such state or 
• 	 is certified,' but not operating in accordance with the terms of the 

certification. 
• 	 The association health plan or other arrangement can defend that it is 

operating in aCcord with state laws in each state in which it is offering' 
benefits; 

• 	 The court may grant additional ~quitable relief 

The association health plan must require the board oftrust~es to ensure that the claims 
procedure requirements ofERISA are met. . 

Effective dates: 
• 	 Immediately effective are the clarification of single employer arrangements and 

collectively bargained plans. .' 
• 	 The provisions establishing .the association health plans, certification, trustee, 

participation and coverage, plan documents, contribution rates, notices, 



tennination provisions. and church niles. are effective on January I, 1999.· 
• 	 Section 801(a)(2), describing the term association health plan as relating to a 

group health plan that offers an insured health option, does not apply to group 
health plans (self-insured) which exist on April 1, 1997, which do not provide 
health insurance coverage on that date. but later qualifY for certifiCation. 
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SIGNIFICANf MEWA CIVIL CASES 

Reich v. !sely 

" , 

States affected: Wisconsin, Illinois, Ohio, Nevawa and CaUCornia. 

The National Employee Benefit Fund, anorpnization nln by Peter R. Heckman and related parties, 
left participants with outstanding claims oCabout $750,000. Wben the oraanization closed there were 
500 remaining participants. Peter R. Heckman, the operator of the fund and fund trustees allegedly failed 

, to establish employer contribution levels,sufficient to pay benefits and administrative expenses and failed to 
maintain adequate reserVes to cover accrued liabilities. The trustees also allegedly paid excessive 
administrative expenses. Whole life policies (which were more expensive for the plan) were purchased rather 
than group term in order to generate increased commissions for aplan fiduciary. ' 

A 1995 settlement recovered $575,000 for participants from the defendants, insurance and other sources.' 
, ' 

" 

Reich v. Dealers Association Plan 

States Affected: Georgia, Ohio, North Carolina'and Sooth Carolina 

Approximately 1,300 participants were len with approximately $1 million in unpaid claims as a result 
9fthree Cailed MEWAs sponsored by Independent Automobile Associations in Georaia, NorthlSouth 
Carolina, and Ohio and administered by Dealers Association Plan (DAP). DAP, specifically one M. L. 
Vaughan, was a fiduciary, and service provider to theMEWAs and contributed to the failure of the health 
plans by collecting insufficient premiums to pay both claims and anticipated administrative expenses. In 
addition, no actuarial studies were performed. asset reserves were not maintained, and administrative 
expenses were excessive. DAP also engaged in self-dealing through its receipt ,of commissions for th~ sale of 
life insurance. 

On February 12, 1997 the U.S. District Court for the Middle District of Florida Orlando Division issued a 
final judgment and order granting the Plaintiffs motion for summary judgment against defendant M. L. 
Vaughan. Specifically, Vaughan is permanently enjoined from acting in any capacity with ERISA plans and 
is ordered to make over $1.5 million in. restitution to the three MEW As. 

Reich v. Wilhite 

States Affected: CaUComia, Arizona 

About.l,SOO participants in the Independent Automobile Dealers, Association plan had about $1 million 
in unpaid claims because the plan's assets were allowed to be depleted down to ooly $150,000 through 



improper administration of the plan. The trustees of the plan committed numerous violations of ERISA· 
when they maintained insufficient reserves in the MEWA, failed to set sound actuarial rates and paid 
excessive administrative expenses to the plan administrator; DAP (see above). A Special Master has been 
appointed by the court to take over the day to day operations of the plan including the settlement of unpaid 
claims and negotiating claims reductions with service providers. S375,OOO has already been paid into a 
settlement fund and an additional 267,000 is expected to be paid in to resolve the remaining unpaid claims. 

Metzler v.· Wolfe et. al. ' 

States Affected: AU 50 states 

The International Professional Craft and Maintenance Employees' Association (lPC-MEA)was a purported 
union which sponsored the IPC-MEA health trust which collapsed in mid-l996 with at least $2.3 million in 
unpaid claims. The Department initially filed a complaint against the plan's trustees and others alleging that 
the union was a sham and that the plan had been run imprudently causing it unviability. A temporary 
restraining order(fRO) was obtained and an independent trustee was appointed to marshall the plan's 
remaining assets and process claims. ' 

In February 1997, the complaint was amended to include additional·defendants. Settlement negotiations are 
ongoing. 

Reich v. Jones 

States Affected: Approxiioately 35 states, primarily Florida and Georgia 

Approximately $4.5 million was recovered to pay the unpaid claims of 12,000 workers employed by the 
leasing company. Action st.&rrmg in a settlement obtained by the Department. ( Lawrence lones, the 
former president of Action Staffmg, which also maintained a group health plan, marketed it to numerous 
employers, principally ill the south. He also was permanently enjoined from serving as a fiduciary to 
ERISA-covered plans. 

Reich v. Goebel 

States Affected: California, New York 

This ,involved a William Loeb related entity which was forced out of business by the California 
Department of Insurance. The entity was also the subject of a civil lawsuit brought by the Department 
against plan fiduciaries Leo and Janice Goebel, which resulted in the Goebels be_ng barred from 
involvement with ERISA plans. The defendants al~egedly engaged iii numerous ERISA violations in 
administering health plans of the National Council of Allied Employees LU 444. Local 444 purported to be 

. a labor union, but conducted no union activities apart from the management and sale of employee benefits. 
The defendants failed to actuarially determine proper contribution rates, failed to hold plan assets in trust, 
and dealt with plan assets for their own benefit. 



Reich v. Hanson 

States Affected: New York 

Approximately $700,000 in outstanding premiums and $600,000 in outstanding claims were owed to some 
560 employers covering 1,800 participants when their insurance was retroactively canceled by Blue Cross. 
Blue Cross and Blue, Shield of Central New York and the plan's trustee failed to inform employers and 
subscribers that health insurance premiums were, not paid in a timely manner. Ultimately, the failure of the 
fund 's trus~ to pay the fund's insurance. premiums to Blue Cross resulted in the retroactive cancellation of 
health coverage. The plan's trustee was charged with mismanaging premiums of client plans, transferring the 
funds to companies controlled by him, and failirig to comply with plan rules . 

. Martin v. Kirel 

States Affected: Arizona 

In a parallel civil lawsuit, the Department obtained nearly $185,000 in restitution for the welfare plan of 
United Labor Council Local Union 615. Earlier, an independent receiver was appointed and accounts were 
frozen for the union. Since its inception a majority of theplan's funds were diverted to benefit fund officials 
and service providers, their spouses, and to other entities controlled by them, to pay for non-claim 
expenditures. Fund money was used for lUXUry cars, personal credit card expenses, and non-fund related 
legal expenses. 

Martin v. Beltz 

Affected States: California, Texas and florida 

Restitution or $520,000 was ordered to be distributed to the eligible 8,500 Participants or the 
Diversified Industrial Group Health and Welfare Plan (DIG). DIG's plan was ordered terminated by a 
federal court after the Department sued DIG and its principals. The defendants allegedly violated ERISA by 
failing to: obtain actuarial studies, to obtain or use appropriate underwriting procedures, to maintain 
sufficient asset levels and reserves, and to pay reasonable fees. 

Martin v. T.P.A., Inc. 

Affected States: 40 states 

Court judgments were obtained against the defendants in June, 1995. Judgments were obtained to repay 
$1 million ror unpaid medical claims owed to 8,500 participants in 40 states. Trustees and administrators 
of the Group Rental Insurance Plan (GRIP) were charged with' failure to pay approximately $9.5 million in 
medical claims. They allegedly did not oQtain and utilize actuarial data in setting contribution rates, failed to 
maintain asset levels and sufficient reserves, falsely represented GRIP as an ERlSA plan, failed to review the 
selection and Performance of service providers, and paid excessive and improper administrative expenses. 



Martin v. IAeb 

, Affected States: New York, Oklahoma, Florida 

FuU restitution was recovered for approximately ISO participants who had $200,000 in unpaid claims 
owed by the welfare pbm ofthe National Council of Allied Employees International Union (NCAE) , 
Loca1412. Loeb and another defendant were removed as trustees of the welfare fund and barred from 
serving ERISA plans. The union was barred from chartering new local unions. (previously, the two had 
been removed from their positions with the Local 867 Consolidated Welfare Fund; 'see Martin v. Goldstein). 
The Department found that the trustees of NCAE fund failed to obtain' actuarial and other relevant . 
infonnation to detennin.e proper rates, used fund assets to market the benefits, failed to assure proper claims 
processing and allowed claims to go unpaid. They also were charged with numeroUs self.:dealing, and conflict 
of interest violations, including the use of fund assets by Loeb for gambling activities. Another union, iocal 
615, also chartered by NCAE, was the subject of similar allegations. (See Kirel) 

Martin v. Burton Goldstein, 

States Affected: California (primary) and Florida, Texas, New York, New Jersey, Arizona, Missouri, 
J.,ouisiana, lllinois" Arizona, Ohio, Oklahoma-and Connecticut 

At its peak,' the Local 867 Consolidated Welfare Fund had approximately 10,000 participants until 
tenninated in December 1991 with unpaid,c1aims in excess of $6 million. Burton Goldstein, William 

. Loeb and others engaged in misrepresentation, self-dealing and other fiduciary violations of ERISA. The 
fund was tenninated in 1991.. An. alleged sham was organized by Loeb purportedly for the sole purpose of 
selling health insurance. The trustees were charged with misrepresenting the amo~nt by which benefits were 

. insured. by Empire Blue Cross, marketing be.nefits to persons located outside of Empire's coverage area thus 
causing Empire to cancel coverage and refusing to pay claims. Other charges involved imprudent funding 
and administration of the fund. 

The Department obtained a settlement agreement under which Goldstein would make partial restitution, and 
he and two corporate defendants were permanently barred from involvement with ERISA covered plans. 
Prior settlements were reached with the remaining defendants in the case. 

Two individuals connected with the Local 867 Comolidated Welfare Fund, William.Loeb and Harvey Glick, 
have also been the subjects of criminal prosecution ..Loeb was convicted and sentenced to 71 months in 
prison and ordered to make restitution of $494,000. Prosecution involving Glick is ongoing. 

Reich v. International Association of Entrepreneurof America (IAEA) 

The complaint along with a temporary restraining order was nIed on April 12, 1996 in the Middle 
District of Tennessee. 

The PWBA investigation leading to the suit was based on complaints from the Arkansas and South Carolina 
insurance departments concerning the operations of the International Association of Entrepreneur of America 
(IAEA) which sponsors a welfare fund marketed throughout the United States~ The offered benefits are split 
between workers' compensation and health benefits. The split, initially, was about 95% workers' 



compensation and 5% health benefits; more recently, the ratio has altered to about 90% workers' 
compensation and 10% health benefits. 

The defendants are: (1) IAEA, which purports to be a non-profit employer association under ERISA. It is 
administered out of Irving, Texas; (2) IAEA Benefit Trust, which is a MEWA administered outof 
Nashville, Tennessee; (3) IAEA Inc., which under a contract with IAEA, actually performs the functions 
that IAEA provides to the Trust; (3) James E. Taylor and Joseph N. Fiore: each are 50% owners of [AEA, 
Inc. (NB: Taylor and Fiore once served as trustees to the LU 615 Welfare Fund which was the subject of 
our litigation styled Reich v. KireI(4) -Ross N. Fuller, hired by Taylor and Fiore to be trustee of the IAEA 

, ,( Benefit Trust. (5) Stockton Fuller & Company, Inc. (Stockton Fuller) , a corporation 98 % owned by the 
minor son of Ross Fuller. Stockton Fuller claims to be an investment manager under ERISA. 

The complaint includes allegations that: (1) Defendants -diverted- over 20% of employer contributions­
collected (over $4.5 million) to themselves or others; 2) "Compensation- of Taylor, Fiore, and IAEA, Inc. is 
"excessive"; (3) No actuarial studies made to determine adequacy of contributions: (3) Stockton Fuller hired 
without competitive bidding and Stockton Fuller decided its own compensation. 

The complaint seeks to: (1) Remove defendants from fiduciary positions and appointment of an independent 
fiduciary pendente lite with plenary authority; (2) Enjoin defendants cooperation with independent fiduciary; 
(3) Correct prohibited transactions; (4) Require an accounting and related records-production; and (5) Freeze 
assets of principal defendants.: . 

SIGNIFICANT -MEW A CRIMlNAL PROSECUfIONS 

u. S. v. Guitua 

On 11/19/92, 2 separate indictments were returned charging Gazitua and 4 other defendants with multiple 
count violations involving embezzlement from employee health benefit plans (18 U.S.C. § 664), kickbacks 
relating to employee health benefit plan operations (18 U.S.C. § 1954), RICO (18 U.S.C. §§ 1962, 1963), 
Money Laundering (18 U~S.C.§ 1957), Forfeiture (18 U.S ,C. § 982), Conspiracy (18 U.S.C. § 371), Mail 
(18 U.S.C. § 1341) and Tax Fraud (29 U.S.C. § 7206(2». The five defendants were: John Gazitua, 
George Doherty, April Marie McGlawn, Kenneth Rutter and Robert Searle. 

Gazitua was a former consultant to and one of the founders of the now defunct International Forum of 
Florida Health Benefit Trust (lFFHBT). _IFFHBT was a multiple employer welfare arrangement (MEW A) 
which offered attractively priced insurance policies to sm~l businesses by pooling employees and spreading 
the risk. The indictments charged Gazitua and the other defendants with skimming money from premiums 
and creating shell corporations to provide false serviceS and then pocketed fees from services that weren't 
provided. The indictments alleged that the defendants fraudulently collected more than $34 million in health 
care premiums and cheated more than 40,000 workers of more than $50 million in medical claims. This has 
been described as one of the largest health-care insurance frauds in history. Doherty was the chief trustee; 
Rutter, McGlawn and Searle ~ere service providers. Doherty, and Searle entered gUilty pleas on 12/28/92. 
Doherty pled guilty to 15 counts involving Conspiracy, RICO, Mail Fraud, Kickbacks and Embezzlement. 
McGlawn pled guilty to conspiring with DOherty to defraud the trust through Embezzlements, Kickbacks and 
Money Laundering. Searle pl~ gUilty to aiding in the preparation of a false corporate tax return and he 
admitted to conspiring with others to embezzle employee benefit plan funds: They were sentenced 4/22/93 as 
follows: 



- DOHERTY: 80 months imprisonment, 3 years supervised rel~ and was held accountable for 

restitution of $34,000,000 in premiums; , 

- SEARLE: 2. years imprisonment, ,I year supervised release; 

- McGLA WN: 6 months home confinement, 2 years probation and ordered to pay back restitution of 

$111,795.. 


Kenneth Rutter, an independent insurance agent, went to trial. After a six day trial, beginning March 8, ,the 
jury returned a verdict of not gUilty. 

On March 8, John Gazitua pled gUilty to 15· counts involving violations of Conspiracy, Embezzlement from 
Employee Benefit Plans, Mail Fraud, Kickbacks Relating to Employee Benefit Plan Operation, Money 
Laundering and RICO. June 16, Gazitua, was sentenced to 97 months imprisonment followed by'a2-year 
term of supervised release, and was'ordered to pay $34,496,000 in restitution. At sentencing, Judge Sharp 
equated GaZitua I s conduct with that of Michael Milken. (MIAMI, OLR, and IRS/CID) 

u. S. v. Hay 

On November 4, 1993, a seven-count indictment charging Henry Hay, 61, of Orange, Ca., with mail fraud 
in connection with his marketing and administration of several group health insurance plans, and Joseph 
Bartholomew, 54, of El Toro, Ca., with aiding and abetting. 

Beginning in the early 1980's, Hay designed, sold and administered employee health benefit plans covering 
employees of small employers. He operated through his company, Health Data Processing Insurance 
Administrators, Inc. (Health Data), a corporation in the business of administering employee health benefit 
plans, and two trusts that he, established which held premiums paid by employers and paid medical claims. 
During this period, the only insurance policy the BET ha~, was a ·stop-Ioss· policy with Lexington Insurance 
Company (Lexington). . 

Hay embarked on a scheme aided by Bartholomew, to obtain money through frauduient representations. The 
alleged fraudulent activity was accomplished by: .1) creating the impression that the plans' were fully insured,. 
instead of having only "stop-loss· type insurance; 2) withholding payment of claims; and 3) diverting 
premiums to Hay's personal use. ' 

In 1986, Hay negotiated with John Detora, a Vice President with Lexington,to switch the ·stop-Ioss· 
insurance from Lexingtcn to Landmark Insurance Company (Landmark), an afftliate of Lexington. In I 
exchange for Detora's assistance, Hay agreed to pay kickbacks to Detora. (Detora was the subject of a prior 
successful government prosecution.) Although, Landmark provided only ·stop-Ioss" insurance, Hay 
informed his sales staff that the health plans were fully underwritten by Landmark. The same information 
was distributed in brochures produced and distributed by Hay and his staff. In April 1988, wh~n the existing 
policy expired, Landmark refused to renew it. Hay, however, failed to inform insurance agents and 
,employers that the plans had no insurance coverage. The next month, ,May 1988, HaY,negotiated an 
agreement with Bartholomew, through which CBL would provide insurance only to selected employers ~ho 
purchased the plans prior to August 1988 and whose premiums would be held'by PET. However, the details 
of the agreement made clear that PET would pay virtually all claims.' AlSo, Hay agreed to pay CBL a fee so 
that he could use CBL's name in marketing the plans. Later, in December 1988, Bartholomew, gave Hay 
lucrative contracts to administer CBL and to broker reinsurance for CBL. In return, Hay paid kickbacks to 
Bartholomew. In February 1989, Bartholomew, at Hay's request, signed a letter representing to the 



California Department of Insurance that the Plans were fully insured. In June 1989, CBL was closed 
pursuant to a state court order obtained by the California Department of Insurance, because CBL lacked, 
sufficient assets to operate as an insurance company. 

As a result of the scheme, BET and PET received in excess of $17,000,000 in premiums. Hay diverted in 
, excess of $1 million to his personal use: salary, loans, expenses. Subsequently, HAY filed a bankruptcy 
petitions for BET and Health Data, and ceased operating PET, leaving over $6 million in unpaid claims. 
Trial started in February and is on-going, " . 

u. S. v. Ullah 

Hameed Ullah, aka, Tony U11ah, a MEW A operator, was indicted on money laundering and asset forfeiture 
charges on May 3, 1995. Two associates were previously indicted in connection with the alleged fraudulent 
operation of the MEWA and have pled g~ilty~ (U.S. v. White & Nanning) 

All~gedly, Ullah and others, doing business through IS entities, operated a scheme to defraud employers and 

their employees' of the health coverage programs that falsely purported to pay medical claims through 

MEWAs. He received monies from at least 2,500 employers, representing approximately 4,000 workers. 

These workers and their employers, were continually advised by mail and in phone conversati<?ns, that 

benefits would be paid.' However" Ullah continued to refuse to pay approved claims and told his employees 

to pay only the "hot" claims, those involving the press, litigation or regulatory agencies. Several victims 

,stated that they were inconstant contact to have claims paid but to no avail. Thirteen State Departments of ' 

Insurance and PWBA received complaints from approximately 130 participants. Further, Ullah, his entities 

and employees, have been the subject of at least II cease and desist orders filed by State Insurance 

departments. At October 1993, there were about $3.1 million in unpaid claims. Subsequent to the search, 

PWBA investigators executed seizure wariants at California banks and almost $500,000 was seized from 

Ullah accounts. Additional action pending."" ' . 


u. S. v. Kenemore 

, On April 4, 1995, a 24 count indictment was returned charging Lawrence D. Kenemore, Jr, SO, his wife, 
Sherlyn D., 40, both of Arlington, Tx., his son Joseph B., 31, of St. George, Utah, and 5 other individuals: 
Michael I. McKeown, 41, Los Angeles~ Chris W. Kellum, 29; his wife Crystal, 24, both of Carlisle, Pa., 
Vernon Byrd, Ft. Worth, and Charles E. Postle, 61, Irving, Tx., charging them with conspiracy, 

,embezzlement from employee welfare benefit plan funds totalling $936,000, mail fraud, making a fcJse . 
statements to the Department of Labor, and money laundering, 

Lawrence Derw<X>d Kenemore, Ir., was the Manager and Controller ATG Association of Trust and 
Guarantee (ATG) created by the ,defendants and used to market a fraudulent benefit program. Sherlyn 
Denice Kenemore assisted Lawrence and represented herself to be Secretary of ATG. Joseph Bryan 
Kenemore represented himself to be Secretary-Treasurer of the National Employees Trade Association Local 
101 (LU 101) and trustee for the LU 101 trust fund. Wayne I. McKeown represented himself to by president 
of LU 101. Chris Wayne Kellum represented himself to by Secretary-Treasurer of the National Employees 
Trade Alliance (Alliance) and trustee for the·Alliance trust fund. Vernon L. Byrd represented himself to by 
the President of Affiliated Guilds of America (AGA). Charles E. Postle represented himself to be Secretary­
Treasurer for AGA and trustee for the AGA trust fund. CRYSTAL KELLUM, served as Office Manager 
and Bookkeeper for A TG. 



The National Employees Trade Association Local WI, National Employees Trade Alliance, and the 
Affiliated Guilds of American were created by the defendants who represented them to be labor unions. In 
fact, they were sham unions. 

Allegedly, the defendartts conspired to commit mail fraud by using employee benefit plans and non-existent 
unions to market and sell worker compensation and health benefits. Further, the defendants set up an . 
employer asSociation and used entities that they represented to be labor unions to induce employers to 
contribute money to the defendants by falsely representing that such contributions would be deposited into' 
trust funds to provide compensation and health coverage for the employees of the contributing employers arid 
falsely represent Sl millionin workers compensation coverage per employee. They also created National 
Claims Administration (NCA) and represented it to be a third-party administration company. NCA was 
represented to be independent of A TG and the unions, and would review chums of injured workers to 
determine which were valid and eligible for payment. However, NCA was used to deny and/or delay· 
payment of workers compensation and health claim of employees. 

The indictment charges that between April 1, 1993 and August 31, 1994, the defendants received employer 
contributions of approximately S1.7 million, ofwhich approximately S300,OOO (or less than 18%) were 
deposited into the welfare benefit plans. :Approximately Sl.4 million (or more than 82%) of employer 
contributions were used by the defendants and others for their own use. 

This criminal action is the res~lt of a joint investigations conducted by PWBA I s Dallas office, the FBI, IRS 
Criminal Investigation Division, and the Texas Attorney General's office. 

KENEMORE has been the subject of civil suits filed by Departments of Insurance in Arizona, Colorado, 
Florida, Georgia, illinois, Michigan, Mississippi, North Carolina, North Dakota, Texas and Utah. Also, 
KENEMORE was the subject of a civil action filed January 18, 1995. Reich v. Kenemore, 3-95-CV-105-R, 
(N.D.TX, 1118/95). The suit asks for more than $1.3 million in restitution. 

On January 31, 1995, the Court found that A TG represented a substantial threat to the public, at large and 
issued a preliminary injunction barring A TG, KENEMORE, and others from any continued involvement with 
ERISA plans. The Court also froze all of the assets of ATG andKENEMORE and appointed a receiver with 
authority ·to marshall plan assets, liquidate the plan, and manage the plan fot the benefit of the participants 
and beneficiaries. . 
Investigation disclosed that ATG marketed health and workers' compensation benefits programs through a 


. series of sham labor unions which it created. These so-called labor unions perfonned virtually none .of the 

traditional functions associated with legitimate labor unions such as negotiating wages, working conditions, 

holidays, etc. These arrangements were really schemes to sell insurance without supervisi9n by state 
insurance departments. 

ATG, operating under Kenmore's direction, adopted purported collective bargaining agreements (CBAs) with 
.three such labor unions operated by persons related to ATG .. In a typical scenario, individual employers 
would sign an association agreement with A TG. Under the tenns of the association agreement, the 
employees of the subscribing employer were covered by the CBA. A TG collected both .union dues and plan 
contributions from participating employers. 

Kenemore has a history of misappropriating insurance premiums. Prior to setting up ATG, Kenemore 
operated Los Angeles-based Bestland Insurance Agency, Inc. Bestland was placed in receivership on March 



30, 1993, at the request of the California Insurance Department, for repeated violations of California 
insurance laws. In October 1993, a California Superior Court ordered the liquidation of Bestland, stating that 
its officers had "embezzled, sequestered, or wrongfully diverted .. Bestland's assets and that the continued 
operation of Bestland would be "hazardous to its policyholders, creditors, and the public·. ATG began 
operations on March 30, 1993, the same day that Bestland was shut down by the California Insurance 
Department. . . 

. . . 
The investigation leading to civil suit filed by the Plan Benefits Security Division was conducted by PWBA IS 

. Kansas City office. 

" 




SUMMARY OF VICTIMS 

U. S. Department of Labor 

April 15, 1997 


. Done Right Electric 

Kansas 


The company is a small electrical contractor employing 17 people. It purchased health insurance 
· for its workers through the MEWA; Contract Services Employee Trust (CSET). Due to CSET's· 

default in paying.health benefits, the company and all of its employees were directly affected in 
several ways. The default financially devastated three employees -- two who had to file personal 
bankruptcy because ofoutstanding medical bills for as much as $67,000: Now employees must 
payout of pocket for an alternate family health insurance policy which offers reduced health 
benefits. The company's 401(k) and medical savings account were terminated. The company was 
forced to pay drastically higher premiums in order to obtain replacement health insurance. 

Tri-State Trophy 

Mississippi 


An owner oftl!e company needed heart bypass surgery. He wound up paying a portion of the 
$90,000 owed by the MEWA which, was sponsored by Local 615. The MEWA folded and did 
not pay his medical benefits. The company subsequently obtained health insurance coverage for 
its 10 employees, but only by excluding the owner with the medical.problem. 

Androscoggins County Chamber of Commerce 
· Maine 

An employee with the Androscoggins County Chamber of Commerce and her husband had 

medical insurance with Atlantic Staff Management, a Maine employee leasing company which 

marketed a health plan to hundreds of small employers throughoutMaine and New Hampshire, 

The couple's unpaid medical claims, incurred in May 1994, totalled $58,000. Atlantic is a failed 

~fEWA that closed its doors in 1995 leaving millions of dollars in unpaid medical claims. 

Atlantic refused to return their calls, gave them the run-around when' they were able to speak with 

someone and still never paid the bills, The couple· was badgered by collection agencies for a year. 

They cannot afford to pay the bills. . 


Sam's Bakery . 

Maine 


Sam's Bakery leased employees from now-defunct Atlantic Staff Management. Atlantic is an 
employee leasing company based in Maine which sponsored a MEWA providing health and other . 

· benefits, The ERISA-covered MEWA was marketed to hundreds of small employers throughout 
Maine .and New Hampshire. An employee of the bakery elected health coverage from the 
MEWA. He incurred substantial medical bills after going in and out of the hospital for about a 
year with a bad back and broken neck. The MEWA failed to pay his medical expenses, thereby 
leaving him with outstanding medical bills of approximately $28,000. 



, Tulare County Bar Association 
California 

The Bar Association operates a MEW A that provides medical and life insurance benefits to 
member attorneys and their employees. The MEW A, while partially self-funded, was 
underfunded. This resulted in unpaid claims of $222,861. One parti~ipant alone had $50,000 in 
unpaid bills owed for pre-approved brain surgery. That participant contacted the Department 
about getting her claims paid, which was done shortly after the Department intervened on her 
behalf. In a letter ofappreciation, she wrote: "I was just married ... and thanks to you and the 
Department ofLabor, I donlt have to worry·about this $50,000 debt over my shoulders. II Other 
outstanding claims were later paid in March 1996. 

California 

J&S Enterprises 

The former owner of this small business purchased the COMA plan --a MEW A which provided 
health insurance. ' When the owner had a heart attack, the COMA verified his coverage but did 
not pay the estimated $60,000 in medical bills. He also required cardiac treatment which had to 
be discontinued because the bills were not being paid. He was harassed by bill coUectors and he 
ultimately took a second mortgage ori his home to pay his creditors. The MEW A went bankrupt 
in 1989 leaving its victims without insurance and $6.6 million in unpaid health benefit claims. Its 
principal, Henry Hay, was criminally charged and sentenced for his role in the health care scheme. 

'" '" '" '" 

The owners of a "mom and pop" grocery store also purchased the CDMA plan. When both their 
sons were involved in an automobile accident, the plilO failed to pay any of the approximately 
$400,000 in medical bills incurred. The family also was harassed by bill collectors and had to hire 
an attorney. 


