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STATEMENT BY THE PRESIDENT NOMINATING DR. JANE HENNEY 
AS COMMISSIONER FOR THE FOOD AND DRUG ADMINISTRATION 

Jl,me 23, 1998 

Today,! am nominating Dr. Jane E. Henney to serve as the next Commissioner of the Food and 
Drug Administration. Dr. Henney is a nationally-recognized cancer specialist who has served 
four Presidents and helped guide some of America's·finest academic health centers. 

Dr. Henney brings to this post strong management skills .and a commitment to the highest 
clinical research standards .. Her expertise in science and technology and her lifelong dedication 
to individual patients will enable her to strike the delicate balance between the imperative to the 
timely approval of prescription drugs and medical devices and the importance of ensuring these. 
products are safe and effective. 

- ,
One of Dr. Henney's greatest challenges will be implementing the historic bipartisan legislation 
we enacted last year to modernize the FDA. These refonns build on the Administration's long 
standing commitment to streamlining, conserving resources and ensuring consumers and industry 
are treated fairly. 

At the same time, Dr. Henney will build on these refonns and address the new public health 
challenges facing this important agency and the nation. She has a particular interest in renewing 
efforts to improve food safety, an issue of concern to all Americans. 

From Deputy Director of the National Cancer Institute to Deputy Commissioner for Operations 
at FDA to her current role as vice president for health sciences at the University of New Mexico, 
Dr. Henney's medical and academic credentials make her uniquely qualified to be the first 
woman Commissioner to lead the FDA into the 21 st century. 

America needs an FDA Commissioner who is committed to assuring that Americans have timely 
access to safe and effective drugs and medical devices, improved food safety, and good public 
health. As a leading oncologist who has a breadth of experience and blazed many trails, no 
doctor is more qualified to lead this important challenge.:.; . 

.' 

I urge the Senate to move to hold hearings on Dr. Henney and to confinn this well qualified 
candidate for the FDA Commissioner. The mission of the FDA and its mandate to implement 
the FDA Modernization Act most effectively requires a full-time and confinned Commissioner. 

I am confident that the Senate Labor and Human Resources Committee, whose Members worked 
so long and hard on the FDA Modernization Act, will give Dr. Henney a full, fair and 
expeditious hearing. I am certain they will conclude that she is extremely well qualified to serve 
as Commissioner as the agency prepares itself to meet the challenges of the 21st century. 
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Office of tbe Press Secretary 

For Immediate Release June 23, 1998 

PRESIDENT CLINTON NAMES JANE E. HENNEY AS' COMMISSIONER' 

OF THE FOOD AND DRUG ADMINISTRATION AT THE DEPARTMENT OF 


HEALTH AND HUMAN SERVICES 


The President today announced his intent to nominate Dr. Jane E. Henney to serve as 
Commissioner of the Food and Drug Administration at the Department. of Health and. Human 
Services. 

Dr. Jane E. Henney is a physician, a cancer specialist and a nationally recognized 
academic leader and public health administrator who has served in the Carter, Reagan. Bush 
and Clinton administrations. If confirmed by the Senate. Dr. Henney would become the first 
woman to serve as Commissi,oner of the Food and Drug Administration. During her· 
distinguished career, she has championed modern management strategies and maintained the 
highest clinical and research standards at two federal public health.agencies, and has fashioned 
innovative health care strategies with a focus on individual patient care at tw6 major university 
medical centers. . 

Since 1994, Dr. Henney has been the Vice President for Health Sciences at the 
University of New Mexico where she presided over a major consolidation of the university's 
hospitals, schools ofmedicine , nursing and pharmacy, and specialized facilities for mental 
health. cancer and pediatrics. From January~1992 to March 1994. Dr. Henney served as 
Deputy Commissioner for Operations at the Food and Drug Administration where she 
managed the agency's daily activities, revitalized FDA's six science centers and implemented 
key legislation, including the Prescription Drug User Fee Act of 1992. From 1985 until 
joining FDA, Dr. Henney served as Interim Dean of th~ University of Kansas School of 
Medicine, as Vice Chancellor for Health Programs and Policy, and as Acting Director of the 

. Mid America Cancer Center at the University of Kansas. Between 1976 and 1985, Dr. 
Henney served at the National Cancer Institute, rising to the position of Deputy Director, 
where she was instrumental in the development of two innovative programs which engaged . 
community-based oncologists in research and provided physicians and patients with up-to-date 
information on state-of-the-art therapy and investigational research protocols. 

Born in Woodburn, Indiana, she received a B.S. in biology from Manchester College. 

North Manchester, Indiana, in 1969. At a time'when relatively few women were admitted to 

medical school, Dr. Henney graduated from the Indiana University School of Medicine in 

1973, .and took an internship at St. Vincent's Hospital in Indianapolis, a medical residency in 

Atlanta, and a fellowship in oncology at M.D. Anderson Hospital and Tumor Institute in" 

Houston. She is the author or co-author of some 40 acadeIIiic artii:les and book chapters and' 

has received riumerous awards, including the Public Health Service Commendation Medal. 


Th~ COinmissioner is the head of [he Food and Drug Administration, a critical 
consumer protection agency that assures the safety and efficacy of pharmaceutical and 
biological therapeutics, medical devices, blood products, generic drugs, food safety, food 
additives and cosmetics. 
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," President Tentatively S~ttles., 
On a Choice to Head F:D.A. 

By ROBERT PEAR' 
WASHINGTON, May 18 - The 

,White House has tentatively chosen a 
, cancer specialist who is vice presi
; dent of the University'of New Mexico 
• to be head of the FoOd ana Drug 

'. Administration, a position that has 
, been vacant more tha'n 14 months, 

Clinton Administration officials said 
today. "'~:._ . . 

The prospective nominee, Dr. Jane 
, E. Henney, was Deputy Commission

" : er of ·Food, and Drugs under Dr. 
: David A. Kessler from 1992 to 1994. 
• Dr. Kessler headed the agency for 

six stormy years, until he left in 
'.', February 1997 to become dean of the 

Yale School of Medicine. 
The Federal Bureau of Investiga

tion is checking Dr. Henriey'sback
. 'ground, and AdminJsfration'officials, 

important public health initiatives 
ever undertaken by the Government, 
as it steps up effor1:S to curb smoking 
and regulate tobacco. Bills moving 
through Congress would enhance the 
F.DA.'s authority over the sale and 
advertising of tobacco products.' , . 

Mr. Clinton has often moved slow
ly in filling vacancies, and the Senate 
has often been slow. to approve his 
nominees, so it is not dear whether 
Dr. Henney can win' Senate confir· 
mation before Congress adjourns 
this fall. Anyone chosen to run the' 
F .D.A:,ls sure to be scrill:lnized close
ly. Ii: is virtually impossible for any 
candidate to please both the drug 
industry and consumer advocates 
like Ralph Nader .. 

said President Clinton hoped to' an· 
nounce her selection by the end of the' 

. On~'paPer. Dr. Henney's qUalifica
tions appear to be as strong as those 
of recent F.D.A. commissioners. In 
the drug and biotechnology indus
tries, several companies support her; 
some express' . apprehenSion, and 
many want to know more about her. 

, Dr. Jane E. 

month. ' 
Dr. Henney, 51, has extensive ex

perience in government and acade

.dent's pro~pective 
Commissioner of F()()d1~lnd 

'. 
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mia. As vice, president for, health 
sciences at the University of New 
Mexico, she superviSes a medical 
scbool, a college. of pharmacy and 
several teaching hospitals. She 
worked at the National Cancer Insti
tute from 1976 to 1985, serving as 
deputy director for five years, and 
she was vice chancellor of the Uni
versity of Kansas before working at 
the F.D.A. She is also p!esjdent QU~e,_ 

"Unitea Stales'Pharmacopeia, a pri· 
. vate nonprofit organization that sets 

legally enforceable standards for the 

Makers of drugs and medical .de
vices and man'y Republicans in Con

! greSs said they wanted to be sure 

Dr. Henney (pronounced HAy
nee) is the candidate favored by Sen

ator Edward M. Kennedy, the Mas: 


. sachusetts Democrat who for more 


mg-agency:~a .. - ,. '·""'the ·PUblic Health Service Task .' 
Force on Breast Implants in 1992,doctor

'.
WIth Federal . when, she was at the F.DA. Some ' • . . doctors have criticized the Govern

, purity and qUality of mediCines.expenenCe. ment's effort to regulate· Silicone-g~l '. 

that· Dr. HenneY,ot whoever suc
ceeds Dr. Kessler, took a less con
frontational approach than he had. 

"We want a more cooperative ap
proach. in which the F.D.A: works 
.withindustry to see. that patients 
gain timely access to new treat
ments and technologies," said Ste
phen.1. Northrup,.executive director 
of. the Medical Device Manufactur· 
ers Association. • 
, One of the biggest tasks for the 

next commissioner is to carry out a 
new law, signed by Mr. Clinton in' 

. November,that is intended to speed 
the approviil of prescription drugs 

, and improve the regulation oftnedi- . 
.cal devices and food products; 

The ~ 'commissioner win also 
have a big role in one of the most 

Commodities: 
Tuesday through ~turday., 


in Business Day 

The New York Times 


than two decades has taken a keen 

I:'! . £. h 
r ront-runner ror t e
d . .' , ' . 

ministration, said: an inde:
pendent, open-minded. She 
takes a pragmatic, science-basedap
proach to major PQIicy decisions," 

But Mr. Northrup. of the Medical 
. Device Manufacturers ASSOCiation, 
said his members had "some grave 

. concerns about Dr. Henney, based on 
her track record." , . 

Dr.. Henney_was.co..,chairman~of- - - -' 

implants, saying it was-based on 
inadequate scientific evidence. But .

interest, in F.D.A. operatiOns. ,friends of Dr. Henney said major . 
Aides to Senator Kennedy said he 

had strongly recommended Dr.,Hen
ney for the F.D.A. job, having'been 
impressed with her work at the food 
and drug agency and at the cancer 
institute. In addition, they noted,she 
is married to a former Kennedy aide, 
Dr. Robert Graham, who is now ex

. ecutive vice presidentof the Ameri
can Academy of Family Physicians. 

In an interview, Senator Pete V. 
Domenici, Republican of New Mexi
co, Said: "I will be pleased, to support 
Dr. Henney. I'll do what I can to see 
that she clears the·Senate. Heractiv

. ities at the University of New Mexico 
have been very good:" , 

'Executives of Pfizer Inc., one of 
the nation's biggest drug companies, 
said they also supported Dr. Henney 
for the F.D.A. job. 

Marc J. Scheineson, a moderate 

' decisions on the issue had been made 
by Dr. Kessler before she,iU'rived. ' 

Senator James M. Jeffords, Re,. 
. publican of Vermont, said the next 
commissioner should foster collabo
ration with industry and "redirect 
F.J:).A. from its recent paSt tendency 
toward unreasonable product ap
proval requirements and delays." 
Mr. Jeffords was the main author of 
the 1997 law revamping the,F.D.A., 
and he'is chairman of the committee 
that would hold aconfirmatlon hear· 
ing for the President's nominee. 

Dr. Michael A. Friedman, Deputy 
Commissioner of Food and Drugs, 
has been running. the agency since 
Dr. Kessler. left. The SeCretary of .
Health and Human Services, Donna 

" 

E. ShalaIa, has expressed fun conti· 

dence in Dr. Fried~ and several 

drug company lobbyists said they 


Republican who workedw.th Dr:: , 'would be pleased to see him appoint
Henney as Associate Commissioner ect to the top job on' a Permanent 
of Food and Drugs in the Bush Ad- basis. 

--'--'-..--..-----~
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A'Prosecutor Goes'on 'the Defen'sive
'!\ ' ': ' , ,. • . .. ' , , 

ti 
II 

, 11 

By WALTER GOODMAN 
)f 

-' !! " , . 
•If the name Donald Smaltz doesn't 


ring , a bell, ;blame the competition. 

He is an indePendent counsel, but not 

that independent cOunSel. While Ken

neth' W: Star!; has' been reveling m 

the likes of;TMonica Lewinsky, and 

Susan H. McDougal. Mr. Smaltz has ' 

been dogging Mike Espy,the former ' 

Agricultur~&ecretary; who has been 


,lridicted on charges of taking a few 
thousand dollars' worth of airplane 
trips, tickets: to sports events and 
other "gratwties" from companies 

under his regulation.,


'h ' 
" Like Mr. Starr, Mr. Smaltz' as 

trol," and he ~esponds tonight in USe
crets of an::lndependent Counsel," 

whiCh should, make him less of a 


, secret to "Frontline" viewers. Peter, 

J,. Boyer, th"e evening's' reporter, 


, -gives Mr; Smaltz plenty of time to 
make his caSe on behalf of himself 
and of the unpopular institution that 

, is likely to bel allowed to expire next 
year. , ' "i ", ' 
, The SmaltZ-Espy connection be

gan ,in 1994, w;hen Mi;. Smaltz, a Los 

"been ac~ of beMtg,~,~.,cOn_tween public officials and the busi. 

Angeles lawy~r, was called on by' chicken out. He turned his attentions 
:~?:t.i~:*~ Attorney General Janet Reno to look . to ,the actiVities of Ronald H. Black~ 
:7:2!.!R::;(;:; into allegmoo.s that Mr. Espy had ley, Mr. Espy's Chief of staff; who 
"'·'~·-';--'-enioyed.the;fa'~l)rs.onysonJ:oOds of bad a reputation as a "fixer" for 

' David'Snialtz, independent coun,.. , 
sel in the Espy caSe. ' 

the powerful Tyson interests in ca
hoots with ~e Department of Justice 
and Clinton Administration spinners. 
But as Mr.Sinaltz tells it, he dtdnot 

, 

FRONTLINE 
Secrets of an Independent COlinsel 
PBS;' tonight 


,.(Channel13:New York, at 9) 

, Produced by Michael Kirk. Kenneth Levis and 
. Rick Young; written by Peter J. Boyer and 

Mr, Kirk; edited 'by Mr. Levis;, Mr., Boyer,' : 
, Correspondent. A Frontline ' co-produeuoo' . :,' 

, with the, KIrk Documentary Group Ltd. For 
Frontline: Michael Sullivan., executive pro

'ducer; DaVid Fanning; senior exeeutivepro-.. 
'ducer, ' 

leave viewers more appreciative of 
Mr. Smaltz for drawing attention to 
the sometimes cozy relations be

ness interests, they' are entrusted 
' witli overseeing. It may also stir 

some disquiet over the power of a , 
zealous prosecutor to make a big 
deal out of small matters. ' ' Mr. Boyer, though sympathetic to, 

Mr. Smaltz's image of himself as a 

model .of independence,'grants that 

tactics like putting pressure on rela
tives of witnesses have not endeared ' 

these prosecutors to the public. We,; 

hear from critics who dismisS Mr. 

Smaltz, in the words of James Car
ville. the Clinton loyalist. as, "a nick- ' 

el.and~me guy, with nickel.and-' 


'dime cbarges." . , 
::';,;~;<l " , 'Arkait~as,tlie country's blgges"i-"-farmers mJiUest of 'GOvernment suO: ,-"'. ,~ut-the<:final-wor!i'is·given to'Mr-::""'
~¥~Z,/@ chicken .supp.~er. SOOn Mr. Smaltz sidies. '., . . Smaltz and his supporters, who say 
,yii~:gi<,;f.,w~ being a~ of investigating . Mr. Blackley wound up facing a that although .thealleged gifts may . 
~;i5?fz?;;{ .matters beyo~d his ,appointed scope prison sentence,' which' Mr. ,Smaltz not be large. the prinCiple, of keeping 
... .',...., 	 and promoting unco~firmable, alle- hopes will ,turn him into a prosecu- public officials under outside scm- . 


gations, like ~ne from a disgruntled tion witness in, the pending case tiny justifies tlie time, money and 

former pilot f~r Tyson that he deliv-, against his former boss. Mr: Smaltz tactics, that he .has 'brought to his 

ered envf!lope~ stuffe4 with cash to notes that $OOn after Mr. Espy took pursuit of Mr. Espy. Given the dim 

the Governor of Arkansas, then ,Bill . over the Agriculture Department, prospects for the office's survival in 

Clinton~ } . , '. new regulations that would have cost ,its present free-swinging form, the 


Tonight ~r. 'Smaltz counter- Tysonm~pions of dollars, were program~s titl~ might better have 
charges ~atl;he has been stone·' shelved,',,;:. . 'been "Requiem for an Independent 

'W:a1led, blinds~d~,and maligned by It'~ ari'inftructive hour that should prosecutor...,. 

'., 
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TIMELINE BEGINNING c,uJ ITHREE WEEKS BEFORE ANNOUNCEMENT 

The following is a proposed. timeline that begins three weeks prior to the announcement of the 
nomination. 

ANNOUNCEMENT DAY (A = DAY) 

ADA,Y - THREE WEEKS 

• 	 Finalize Congressional "contact" lists: Begin contact with those on the "A list". 
- A List - Potential Key supporterslvalidators 
- B List - Priority contact list for roll-out, etc. 
- C List - General target list for Senate vote 

Finalize list of outside validators. Begin contact with those on "A List". 

- A List - Key groups, trade associations, and companies that may actively support 

nominee. 

- B List - Groups, associations, and companies that may write letters, etc. 


Begin developing Indiana strategy. ./ ~~"- l~~\ 

Conduct intensive review of nominee's writings, speeches, hearings, press articles, etc. 


Establish and begin process of engaging with nominee on message, tone, problem areas, 

etc. 


Begin drafting materials for validators package (biography; talking points; Why Nom~ 

is Best for the Job document; list of accomplishments, questions and answers on key 

issues). 


A DAY - TWO WEEKS 

• 	 Continue discussions with "A List" Congressional offices. Provide them with 
information package as available. 

• 	 Continue discussions with "A List" key potential outside validators. Provide them with 
information pac~age as available. 

• 	 Identify "anchors" among Congressional supporters and outside validators. 



DRAFT -Updated 5/11198 

A DAY - TWO WEEKS CONT. 

• 	 Vice President and Secretary to make calls to key Senators and outside validators as 
appropriate. Secretary may do office visits as well. 

• 	 Complete review of nominee's writings, speeches, hearings, etc. 

• 	 Complete discussions with nominee regarding tone, message, problem areas, etc. 

• 	 Circulate draft materials for validators package. 

A DAY - ONE WEEK 

• 	 Establish the date and format of the announcement of nomination. 

• 	 Finalize materials for validators package. 

• 	 Begin discussions with "B List" Congressional offices. Provide them with information 
package. 

• 	 Work with Congressional supporters on statements of support.. 

• 	 Identify members who can be interviewed or hold press conferences in relation to the 
announcement. 

• 	 Continue discussions with "A list" key outside validators. Provide them with information 
package. 

• 	 Begin contact with "B list" of outside validators. 

• 	 Vice President and Secretary to make additional calls as necessary. 

• 	 Request that key validators draft statements of support. 

• 	 Determine press strategy for key outside validators. 

• 	 Contact Congressional sponsors of candidates not selected. 

• 	 Conduct final briefings for nominee with murder board, etc. 



DRAFT -Updated 5/11/98 

A DAY - ONE WEEK CONT. 

• Draft announcement statements for POTUS(?), VPOTUS, Secretary, and nominee. 

• Brief principals (including nominee) on upcoming announcement and issues. 

• Execute roll-out strategy for Congress and groups/industry. 
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TIMELINE BEGINNING THE 
DAY OF THE NOMINATION 

The following is a proposed timeline that begins the day of the nomination .. 


ANNOUNCEMENT DAY (A =DAY) 


WH Announcement (?) 


• 	 Press Statements from key outside validators. 

• 	 Press conferences held by key Congressional supporters. 

• 	 Press statements from key members of Congress - leadership, A list members, Senate 
Labor Committee members, home state Congressional delegation members. 

Begin Senate Proc.e8S 

• 	 Send questionnaire to the Hill 

• 	 Nominee sends courtesy visit letters to the Hill 

• Schedule office visits 


ADAY+l 


• 	 Senate Floor - arrange supportive statements during morning business 

• 	 House floor - arrange one minute supportive statements 

• 	 Courtesy Visits - with Leadership, Jeffords,Kennedy, others as appropriate. 

• Press 'Conference with key outside validators. 


ADAY+2 


• Nominee meet with home Congressional Delegation - Press availability 

. • Courtesy visits continue 
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OFFICE OF THE GOVFEB-1S-199S 14:45 

ATTORNEY GENERAL 


, STATE OF NEW HAMPSHIRE 


33 CAP~TOL STREt'J' 

CONCORD, NEW HAMPSHIRE 03301-6397 


STEVEN M. HOVRANiPHILIP T. MCLAUGHLIN 
D&PUTY .ATTORNEY OENJ>aA.I. 

February 18, 1998 

The Honorable Donna E. Shalala " 
Secretary 
Department of Health and Human Services 
Hubert H. Humphrey Building 
Room 615F, South West 
200 Independence Avenue 
Washington, D.~. 20201-0001 

Re: State of New HampshireITitle XXI Program 

Dear Secretary Shalala: 

This letter is being submitted in, connection with the proposal by the state of New 
Hampshire for use of funds held by a newly created charitable foundation as the State's match' 
under the Federal Title XXI Program. This letter sets forth the factual and legal background 
to the 1997 sale of Matthew Thornton Health Plan, Inc. (UMTHP") to Blue Cross Blue Shield 
of New Hampshire ("BeBS") and discusses the nature of the proceeds from that sale which 
were and are being conveyed to this new independent charitable healthcare foundation (the 
«Foundation").' " 

This sale and use of proceeds is unique in New Hampshire~ and the Foundation 
produced by the sale has no counterpart in New Hampshire history. The discussion below 
also focuses upon the independent nature of. the governing board of trustees and the, 
accountability of that governing 'board under the strict ethical and legal codes governing 
independent foundations. The Foundation is independent both of the state ofNew Hampshire 
and any healthcare provider operating in this state. 

-----..,.. Telephone 603-271-3668 • FAX 603-271-2110 • TDD Access: Relay NH 1-800-736-2964 ----- 
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1. Factual Background 

(3). The Transaction. MTHP was a charitable nonprofit HM:O. organized in New 
Hampshire in .1971 and served the New Hampshire public until its merger with and into 
BCBS in November, 1997 .. BCBS is also a nonprofit entity org~ized and headquartered in 
New Hampshire. Both entities are subject to the laws of the state of New Hampshire~ and the 
proposed merger of the two entities was subject to a Probate Court Cy Pres proceeding 
pursuant to New Hampshire statutes (RSA498). 

The proposed transaction was reviewed by two state agencies, the New Hampshire 
Attorney General's Office and the New H2mpshire Insurance Department;. and a number of 
complex factual and legal issues were raised by the two. state agencies during their review, 
including the legal issues involving the nature of "membership," the affiliation of MTHP with 
a larger organization in 1989, and the nature of interaffiliate transfers, among others. In 
connection with the review, the state agencies retained expert counsel and expert financial 
advisors to assist with the legal issues raised. The parties to the proposed merger. MTHP and 
BCBS, each retained their own respective legal counsel and outside financial advisors. 

~ part of the transaction, a Petition for Cy Pres was filed in Probate Court in 
Hillsborough County by MTHP, the Plaintiff, and the New Hampshire Attorney General's 

. Office, the Defendant. In a pretrial conference, the parties· identified issues of concern and 
discussed the processes to be followed. After legal notice was published in a newspaper of 
general circulation, a hearing on .the proposed merger was held before the Probate· Court. 
Public hearings were also held before the State of New Hampshire Insurance Department. 
Both the Probate Court and the Insurance Department approved the proposed merger; and the 

. Probate Court approval required that a portion of the total purchase price being paid for the 
assets of MTHP be conveyed to a newly-created, independent charitable foundation·· 
specifically created to receive those designated proceeds. 

(b). The Foundation. The new Foundation was organized and established in 
connection with the court proceedings; and its charitable purpose is dedicated to meeting the. 
healthcare needs ofNew Hampshire .citizens. The Foundation's Articles of Agreement define 
its purpose as: 

"through the Healthy Kids Corporation, a 501 (c)(3) charitable 
corporation organized under. RSA 126-H or through any other 
corporation ofentity organized for a similar purpose, the acquisition 
of health care insurance for residents of the state ofNew Hampshire 
who, because ofmedical condition, income, or resour~ limitatio~s are 
uriable to obtain or afford adequate health care insurance .... " . 

, 

More specifically, the Petition for Cy Pres required that approximately $12.5 million dollars of 
. the purchase price for· MTHP be conveyed to the new Foundation at the closing of the 
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transaction, with additionai amounts (up to a maximum of approximately $10,000,000) to be 
conveyed during a seven year period following the closing of the transaction. 

The governing board of the Foundation consists of nine independent directors who· are . 
not accountable, either directly or indirectly, to any healthcare provider involved in the 
transaction nor to any other healthcare provider in this state. Nor are these independent 
directors accountable to, or under the control of, the State itself nor to any other entitY for its 
decisions or its operations. N~ health care provider has control of the Foundation in any other 
way, either directly or indirectly~ and the governing board is accountable for its decisions and 
actions under state and federal laws which goverq charitable nonprofit foundations generally. 
With respect to "control," the governing board represents a cross-section of New Hampshire 
geographically and in terms of the skills which ea'ch director brIngs to the governing board. 
In addition, when successive members of the governing board are to be chosen, no health care 
provider or outside entity has any role to play, directly or indirectly, in. the selection ofthe new 
directors. The directors are shielded from any such potential control or influence. In addition, 
because of New Hampshire's strict conflict of interest laws enacted in 1996 (RSA 7: 19-a and 
292:6-e), directors of this Foundation are bound by rigorous ethical standards in awarding 
contracts and in determining where the income from the assets of the Foundation will be 
directed. . 

(e). The Nature of the Funds. As discussed in Part 2 ("Impermissible Voluntary 
Donations") below, the moneys which have been and will be conveyed to the new Foundation 
are not "voluntary contributions~' made by either of the two nonprofit organizations which . 
were party to the transaction. On the contrary, the amounts being conveyed were the result of 
negotiations between the state agencies, on the one hand. and MTHP, on the other. If the 
state agencies had not been involved in reviewirig the proposed transaction, no voluntary 
donation would have been made to a neWly created foundation . .The moneys' being conveyed 
to the Foundation are intended to be used to provide a c?mmunity healthcare benefit to the 
public. 

2. Impermissible Voluntarv Donations 

The Health Care Financing Administration ("HCFA") has taken the position that the 
funds conveyed to the new Foundation by MTHP may not be used f9r the State match under 
the Title XXI Program because they are "voluntary" donations made by a health care provider. 
It is our legal conclusion that the funds at issue do not fall into the impermissible category of 
voluntary provider-related donations for reasons set forth below. ' 

(a). Not a Voluntary Donation. Section 2 of the Medicaid Voluntary Contribution 
and Provider-Specific Tax Amendments of 1991 (the "Act") speaks clearly and, 
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unambiguously of "voluntary donations" in defining what donations are "impermissible" 
under that statute: 

"Provider-related donations are any donations or . . , . 

other voluntary payments (in cash or in kind) made 
directly or indirectly to a State or unit of local 
government by a healthcare provider by or on 
behalf of a health care provider, ..." (emphasis 
added] 

The Foundation's funds are neither "donations" nor "voluntary." The critical word and 
concept in'this definition is "voluntary." Based upon the facts surrounding the merger of 
MTHP as described above, the Foundation's funds at issue do not represent in any sense 
"voluntary donations" by a provider. 

Black's Law Dictionary (Fifth Edition) defmes voluntary in an unambiguous manner 
and uses "gratuitous" as a synonym. Other definitions of ''volunt.arY' found ,in Black's Law 
Dictionary include the following: «Proceeding from the free and unrestrained will of the 
person...Resulting from free choice ..." Based upon the facts surrounding the sale of MTHP, 
the scrutiny to which the transaction was subjected. the negotiations which occurred and the 
court proceeding which was required, the funds were not given as a result of «free choice," 
nor were they the result of a "free and unconstrained" act of MTHP or its agents. In brief, had 
the Attorney,General's Office not scrutinized the proposed transaction, the Foundation would 
not have been created nor would the funds at issue be availabie to use for this purpose. 

(b). The Regulations. The regUlations issued in connection with the Act 
(CFR42S94) repeat the definition found in the ACt. Pursuant to section 433.52 (General 
Definitions). provider-related donations me~s: 

"a donation or other voluntary payment (in cash or in kind) 
made directly or indirectly to a State or unit of local government 
by or on behalf of a health care provider, an entity related to such 
a health care provider, or an entity providing goods or services to 
the State for administration ofthe State's Medicaid plan." [emphasis 
added] 

Again, the critical word or concept .in the definition in the regulations is the word <~oluntary" 
and the same analysis which applied to the statute also applies to the regulations. 

Based upon the unique factual circumstances presented in the MTHP merger and 
based upon the clear and unambiguous words contained in the statutory and regulatory 
definitions, it is our legal conclusion that the funds at issue here do not fall within the scope of 
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the "impermissible" category and, thus, may be included in the State match under the Title 
XXI program. . . 

, . 

Very tt,uly yopr" 
. /lAuAv ,t)l{tfq~' • 
.Michael DeLucia, Esquire 
Director of Charitable Trusts 
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