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here to read Senator Durbin's floor statement '94 6 ~ 
~~~~~~~~~~~~~~~~~ ~. 

v 
In May of 1994, Barbara Garvey and two ofher girlfriends went 
to Hawaii on the vacation of a lifetime. Only a few hours after 
landing on the island she discovered large bruises on her body and 
immediately went to a local clinic for blood tests. The clinic 
transferred her to the oncology department ofa hospital in 
Hawaii. She was diagnosed with 'aplastic anemia' and was 
transferred to the bone marrow unit. The doctor in Hawaii started 
a medical treatment plan and said a bone marrow transplant would 
likely be necessary. 

After a few days of treatment, the Garvey's HMO decided Barbara 
would have to return to a hospital in Chicago for continued care 

and possible transplant. But the doctor in Hawaii said Barbara was not stable and should not be moved 
in her condition. The Garveys learned later that the first HMO doctor assigned to her case in Chicago 
spoke to the doctor in Hawaii and agreed that Barbara should not be moved in her condition. That doctor 
was removed from the case that same day and another doctor in the HMO said Barbara should be 
returned to Chicago. He never examined her or talked to the attending doctor in Hawaii. 

Despite her Hawaiian doctor's recommendation that she not be moved, the HMO continued to refuse to 
keep Barbara in Hawaii for the medical treatment and/or bone marrow transplant. Her husband, David, 
was asked to call the HMO and try to get approval for treatment 'in Hawaii. He called and spoke with a 
nurse in the HMO's Utilization Review department who told him, after checking with her Supervisor, 
that Barbara had to be brought back to Chicago. If not, it would be considered a refusal of services and 
they would not cover Barbara's medical expenses, which were quickly adding up. Mr. Garvey was also 
told to put Barbara on a regularly scheduled commercial flight and send her back at personal expense. 
When asked if at least the HMO would pay for a private air ambulance ("medivac") the answer was 
"NO." 

Barbara's condition left her with a weakened immune system and the inability to clot if she were to 
bleed. The commercial flight from Hawaii exposed her to all of the impurities of recirculated air, and to 
pressure changes. These may be harmless to healthy people, but proved to be deadly for Barbara. 

Sometime between leaving Hawaii and returning to Chicago, she suffered a stroke (from bleeding in the 
brain), and a coq.ple of days later she was diagnosed with a fungal infection. She died nine days after 
returning to Chicago. 

Barbara Garvey was 55 years old. Along with her husband ofnearly 35 years, she left seven children. 
She had six grandchildren at the time ofher death; three more have been born in the four years since her 
death. 
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PATIENTS' BILL OF RIGHTS (Senate - June 17, 1998) 

[Page: S6,450] 

Mr. ROCKEFELLER. Mr. President~ I:have come to the Senate floor to talk about~ as others have~ 
something of fundamental importance to the people that I represent in my State ofWest Virginia~ and 
that is equal treatment for all Americans with respect to health care. I am not just talking about 
Congressmen~ and I am not just talking about coal miners or CEOs or custodians~ I am talking about all 
Americans and all the time. 

I want to talk about what I think is an urgent need here in Congress to pass legislation on the quality of 
health care, and that this legislation should apply to every single American. When enough of us 
recognize these needs, I am convinced we are going to enact legislation, and it is going to be called 
patient protection. It may have some other name. It may be modified, it may be expanded, who knows? 
But the need for it is undeniable, and it·has to happen. Every single day that passes without the 
enactment of some kind ofpatient protection legislation is another day that millions ofAmericans, 
thousands ofpeople I represent in West Virginia, are su,bject to the denial ofneeded treatments by 
insurance companies who are looking out for their bottom lines. 

Every single day that we as a Congress fail to act on the Patients' Bill ofRights Act, if we want to call it 
that, is another day that Americans are left vulnerable to health care decisions made by people who are 
not doctors--in fact, doctors complain about this all the time--but who are, in fact, business 
professionals. Every day that we do not act, Americans are refused the specialty treatment they need and 
deserve. I am going to give two examples ofthis which I think are scary, and 

which are very real. Make no mistake, ifwe do not respond and if we do not respond forcefully, more 
Americans are going to lose confidence in our health care system. 

It is interesting to me, having observed health care now for quite a number of years, that it used to be it 
was only patients, or only consumers of health care who were worried about the cost ofhealth care, the 
quality of health care, the problems ofhealth care, the paperwork of health care. Now, the people who 
really are coming on board in this angst are physicians themselves and nurses and people who work in, 
hospitals who have to deal with the realities of what the health care system has become in this country. 

West Virginia is no exception. West Virginia may have some more problems than some other States, but 
we are no exception with regard to the need for patient protection. I constantly run into West Virginians 
when I am at home who complain to me--not at my invitation, but at theirs--about being denied the 
treatment they felt they were promised, or that they knew they were promised from plans, health care 
plans where they thought their premiums entitled them to something called quality health care and fair 
treatment. 

One complaint I hear all too often is being denied specialty care. That is a very big deal. General 
practitioners can take care ofa lot ofproblems, but sometimes you come to a point where you have to 
have more. Under most managed care plans, a patient's primary care physician may in fact refer, as the 
gatekeeper or whatever, a patient to a specialist, if the primary care physician determines that specialty 
care is necessary. That makes a lot of sense to me. Primary care physicians are in a very good position to 
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do that. That is a professional decision involving going to another professional. However, things may 
change if the specialist is not on the list often called the plan's network. 

Let me explain. Suddenly, someone then comes from the administrative office, or from some other 
division, and may take over. Suddenly, the patient who, along with the primary care physician, is 
anxious for that patient to see a specialist because of some health problem, finds out that the executives, 
not the physician, but the executives in charge ofthe managed care plan, people who are not doctors, not 
medical providers, reserve the right to refuse payment for the specialist recommended by his or her 
original doctor. In fact, this is a frequent occurrence for people who have insurance companies that push 
their employees to steer patients to only the physicians listed within their plan. 

That is not the way it is meant to work. Insurance companies do not always make the best medical 
'-..... choices because they are not trained in that business. They are trained in a different business. Too often 

),uotivated by their bottom line, which is understandable, and not often enough motivated by the patient's 
health care needs, many specialty referrals are refused. Now, I go to my examples and I hope my 
colleagues will listen. 

I think ofa little 6-year-old boy fro~ho became seriously ill. Concerned, his mother >t; 
rushed him to the doctor's office, his doctor's office, in fact, where he was quickly diagnosed with \t 
diabetes. His primary care physician referred him to an out-of-plan pediatric endocrinologist; a specialist .... 
in childhood diseases, that is. That was the referral, to a specialist in childhood diseases. The specialist '<Ul:::)°v 

",>("' ~r~ 
placed this young child on insulin to control his condition. But when the child's primary care doctor ~ x '­

referred him back to the specialist for a follow-up visit--which makes a lot of sense--the referral was ~~ 

denied, stating, '* * * service available with in-plan endocrinologist.' ~: 


That doesn't sound so bad, does it? In other words, go to the in-house, in-plan endocrinologist. So while ~K'"~ 

it sounds like the child could get the care that was needed from the in-plan physician, the reality is that 

he could not get that health care for a very subtle but basic reason. ThS-in-plan..mecialist was an adylt ~' 

e . ist not a child endocrinolo ist s ec' ... . abetes. But diabetes is not the same ck 

in children and a u ts, an ere are different specialties for adults and for children in that field. The ~ 

treatment is different. There is serious risks ofdeveloping future health problems when the childhood ~ 

diabetes is not dealt with properly by a proper physician. The insurance company in this case was "{., 

gambling, in effect risking this child's future health for the few dollars they saved by saying: Oh, you ~\t 

have to go to an in-plan doctor. \ '\.. 


As'bad as that case is--and I wish it were the only one, but it is not--I was recently told the story of a , 

14-day-old baby girl. Mr. President, 14 days old, this precious little child's health was already \ 

jeopardized by her health plan. What do I mean by that? This poor child was brought to her doctor 14 ~ 

days after birth because of a urinary tract infection. Treatment ofa urinary tract infection at that age ~ 

requires an evaluation for urinary tract abnormalities. But the referral from the pediatrician to an 

out-of-plan specialist was denied, again saying services are available in-plan, an in-plan urologist. OK, if 

she could get the right treatment in-plan, that is what HMOs are for; right? 


But she could not. She could not get the help because the urologist the plan would have had her see was, 

once again, an adult urologist. Am I picking here? Am I just being petty? No. The problem lies in 

discovering and treating urinary tract abnormalities which is vital to preventing serious and permanent 

kidney damage, and the appropriate specialist for such a situation is a pediatric urologist. 

I have working in my office, thanks to the Robert Wood Johnson Foundation, a pediatric cardiologist. A . 
pediatric cardiologist is different from an adult cardiologist. In other words, an adult and child are 
different and they require different specialists with different skills. It is a basic and important fact. 
Simply to say you have a urologist in-house is not to say that ifthat urologist deal~ with adult urology 
problems, that it is sufficient for a 14-day-old baby girl. 

This decision by the HMO was based on having an adult urologist, which urologist did not have 
speciality training in pediatric disorders and, therefore, was not capable of caring sufficiently for an 
infant. Why? Because keeping her within the plan's network of doctors costs less. 
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I understand business, and business is important, but this business ofquality of health care treatment is 
very serious and very scary, and that is what we have to focus on when we are thinking about what we 
are going to do. These are our children, the most helpless and vulnerable of all of American citizens. 

have no way of defending themselves. They depend on their parents, they depend on their 
communities to take care of them, and these people, in tum, depend on us in Congress to ensure that they 
are not taken advantage of, that games are not played with their health and the health of their children. 

The time has come for us to pass a bill which guarantees certain commonsense protections for every 
single patient in America, young or old, rich or poor. This legislation--which we have the opportunity to 
pass, an obligation, I think, to enact this year, the Patients' Bill ofRights Act of 1998--will do exactly 
that. 

I am interested in good health care for our people, Mr. President. I don't think it is a game, and I don't 
think it has anything to do with politics. I think it is a very, very serious consideration. 

I thank the Presiding Officer and yield the floor. 

[Page: 86451] 

Mr. FORD addressed the Chair. 

The PRESIDING OFFICER (Mr. Sessions). The Senator from Kentucky. 
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Senator Jack Reed's Managed Care Floor Speech 

May 6, 1998 

RGANSMITH 

Mr. President, children should not be left out of the health care quality debate. Children, like all 
Americans, deserve common sense consumer protections for their health insurance. 

Managed care plays a valid role in our health care system, but all too often these days we hear a story 
about a child whose unique health care needs have not been met. 

I would like to tell you about one such child. Morgan Smith was born in Rhode Island in November of 
1993. Shortly after her fourth birthday, this past December, she was diagnosed with 
Rhabdomyosarcoma, a cancer that attacks any smooth muscle in the body, including blood vessels. 
Morgan's cancer de d in her brain, leaving her with a life-threatening brain tumor. 

The people of tl are fortunate. We have a top rate children's hospital in our state. And the 
pediatric oncolo . asbro Childrens Hospital in Providence told Morgan's mother that she needed 
to take her daughter for a special chemotherapy treatment at New England Regional Medical Center in 

~oston. They directed her to that hospital because HASBRO did not have the expertise to treat her 
~ughter. . 

At that point, her insurance company denied payment and asked that she get a second opinion. The 

second opinion said the same thing -- that Morgan needed the expertise ofphysicians in Boston. 

However, the HMO still refused to pay for the treatment necessary for her 4 year old daughter. 


Ultimately, Mrs. Smith had to wage her own battle against the HMO, starting a letter writing campaign 
along with Morgan's doctors. I believe that the last thing the mother of a child with a life threatening 
illness has the time and energy to do is fight an HMO. 

Meanwhile, Mrs. Smith took Morgan to Boston for the treatments, unsure how she was paying for it, but 
knowing that she couldn't afford to risk Morgan's health while she fought with the insurance companies. 

Fortunately, this story has a happy ending. Close to a month after Morgan had started her treatment, the 
insurance company finally agreed to cover the procedure that all the medical professionals agreed was 
necessary. . 

Mr. President, we hear stories like this all too often. And when it comes to our children, we should not 
take risks. 
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BIOGRAPIDCAL SKETCH 

JAMES ADAMS 

statement11911........
here to read Senator 

James Adams is now 5 years old. But because of his parents HMO's rules, what happened to him in 
March of 1993, when he was only 6 months has changed his life forever. 

James was suffering from a 105 degree fever. His mother took him to his HMO plan pediatrician, who 
diagnosed only a respiratory ailment and post-nasal drip. He prescribed only saline drops, vaprizer use, 
and Tylenol. James' mother was told not to worry, that high fevers in young children do not necessarily 
mean serious illness. 

Later that night, his temperature was still rising and he was in great discomfort. James' worried mother 
called her HMO directly. The nurse on duty recommended bathing James in cold water. A pediatrician 
then placed a follow-up call, advising the parents to bring James to an HMO participating hospital -- 42 
miles away. 

On the way to the hospital, James suffered full cardiac and respiratory arrest, and lost consciousness. His 
parents couldn't wait to get his to the HMO hospital'-- James needed care immediately. James' parents 
pulled into the closest hospital they could find -- 6 miles from their target destination. Upon his arrival at 
that hospital, doctors were able to return his pulse and breathing. But the circulation to his hands and feet 
was cut off, and never returned. . 

James suffered irreparable damage to his extremities. Both his hands and feet had to be amputated. The 
delay of care caused by driving almost an hour to an affiliated hospital had taken its tolL 
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PATIENTS' BILL OF RIGHTS (Senate - June 02,1998) 

[Page: S5568] 

-


Mr. KENNEDY. Mr. President, we are now in what should be one of our most productive and 
thoughtful legislative periods this year. Many important items are pending before the Senate, and there is 
no reason to believe that we cannot successfully address each of them. We must act to protect the 
nation's children from tobacco, and we must move forward on appropriations and authorizatiori bills. 
But, there are many other important measures waiting to be brought to the floor. Patients across the 
country are urging Congress to enact the 'Patients' Bill of Rights.' I would like to take this opportunity to 
share with members of the Senate another tragic story that demonstrates the need for action. 

This is a story about Mrs. Peggy Earhart of Sun Valley, California. At the age of63, she was being 
treated by her HMO for arthritis. Her treatment required her to visit her doctor every six to eight weeks 
for cortisone injections. During a period of treatment, she noticed a mole on her ankle. She brought this ~L 
mole to her doctors' attention, but her doctor reassured her that it looked fine and she need not worry ,/0 
about it. ' 

Initially, she trusted her doctor's judgment. As the mole changed shape and color, she brought these 
changes to the attention of her doctor, who looked at the mole again and assured Mrs. Earhart that it was 
fine. On the next visit, Mrs. Earhart once again pointed out changes in size and color, and again, the 
doctor did nothing. 

Worried and exasperated, Mrs. Earhart requested a change of doctor. She filled out the necessary 
paperwork and waited--and waited, and waited. Six months later, the HMO finally responded, permitting 
her to see another physician. The first time she saw the new doctor, he examined the mole and 
immediately referred her to a dermatologist. The dermatologist took a biopsy and found that the 'mole' 
was in fact a malignant melanoma. 

Further tests were ordered, which showed that the cancer had metastasized. It was then too late to treat 
Mrs. Earhart, and she died a year later. 

As this tragic story shows, the heart of the issue is providing patients with access to needed health 
care--a guarantee that patients shall receive the care they paid for with their hard-earned premiums. 

In talking about the rights of patients, it is no answer to simply say 'Let the Patient Beware.' Purchasing 
health insurance is not like buying a car, and it never will be. 

Patients deserve to know that, if they notice something wrong and report it to their doctor, their health 
needs will be met. Mrs. Earhart should have been treated by the appropriate specialist, without the long 
delay that ultimately cost her life. 

1Mrs. Earhart should have had access to an appropriate review procedure that would have allowed her to 
I seek outside help in time. Her family should have been able to hold the health plan accountable for its 
Lactions, and for the inexcusable delay that took her life. , 
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While Viagra provided a spark, the 
embers of discontent have been 
smoldering for some time. Back in 
1993, when Hillary Clinton proposed 
her grandiose plan for curbing rising 
health-'care costs and covering the 
uninsured, the American people made it 
clear that they didn't want the Clintons 
or anyone else in government telling . 
them which doctors they could choose 
or what pills they could take. What most 
folks didn't realize was that if 
government didn't do it, somebody else" 
would. That somebody turned out to be 
America's employers, working 
hand-in-glove with the'insurance 
companies. Today 85% of all insured 
employees--up from 53% five years 
ago--have moved out of traditional 
fee-for-service plans, in which doctors 
call the shots and insurance companies, ' 
pay the bills, and into managed-care 
plans, including .health-maintenance 
organizations, or HMOs. Almost every 
aspect of medical care provided by 
HMOs is second guessed--'llot by the 
government, not by ,Hillary, not even by 
doctors, but by the bean counters. 

Now, like battle-scarred veterans back 
'from the medevac front, patients are 
sharing their war stories on TV, in 

, letters to Congress, in chat'rooms and 
home pages on the Internet. When 

, Helen Hunt ranted against the heartless 

HMO that was making life difficult for 

her and her asthmatic son in the movie 


, As Good as It Gets, audiences cheered 

, so lustily that the health industry's 

professional association felt compelled 
to launch a counterattack. It produced 
an ad for viewing in movie theaters that 
claimed Hunt's fictional son would have 
fared better in an HMO than in a ' 
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1~liii;''''','''IIi:.,.g~TS Sol Feldman, 81 

a,,~A:Vle,~,. THE SITUATION Afterhis 


HMO was sold, Feldman'had to 
replace his regular hypertensionMAGAZINE drug with a lowe~-cost oneINDEX 

THE RESPONSE Within days COVER: Singing his blood pressure skyrocketed. He the HMO Blues switched to an HMO that covered 
.. ~ his drug, but then the new plan POLITICS: Once changed its coverage too Again with Feerffig 

THE OUTCOME Feldman,Republicans: How unable to pay for the drug, went on Faircloth became TV. Finally, a local physician gave an hmo reformer him the drug free 

Ahead OfThe Matthew Cerniglia, 13 
THE SITUATION Standard 

chemotherapy didn't help cancer 
patient Matthew, pictured here in a 
black cap with his family. His 
doctors decided to try advanced 
treatment with a bone-marrow 
transplant 

THE RESPONSE His HMO 
said the procedure was not a 
"medical necessity" ' 

Ii THE OUTCOME Matthew's 
father Rayrriond is trying to pay fI r 
the bone-marrow transplant 
himself. Bills to date: $100,900 

Feds: How Some 
States Are Alrea 
Regulating 

Online Poll: H w 
satisfied· are y 
with your healtn---___::...:...--~--_./ 


care coverage? David Garvey, 59 

!Ill THE SITUATION While 


Bulletin Board vacationing in Hawaii, his wife 
Grouse about your' Barbara, 55, was found to have 
local HMO or take ,aplastic anemia 
up the cudgel for 
managed care. THE RESPONSE Her HMO 
Speak out! would not pay for a bone-marrow 

transplant in Hawaii and insisted 
Ask Dr. Weil , she return to Chicago for treatment 
Q&A: Battling 
With Your HMO 

I THE OUTCOME Garvey flew 
his wife back at his own expense, ' 
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his wife back at his own expense, 
and at some point during the flight, 

r--___--::-::--_he says, she had a stroke. Nine 
barnasandnoble.comdays later she was dead 

avid Pollard, 65 
THE SITUATION Crippled by 

nausea and chest pains, Pollard 
called his HMO, which, after a 
day's delay, finally sent him to the 
emergency room 

THE RESPONSE The HMO's 
doctors told him he had a bad case 
of indigestion 

!im THE OUTCOME Two days 
later, Pollard was rushed to another 
hospital, barely able to breathe. 
Doctors there made the correct 
diagnosis: he had suffered a heart 
attack 

Jim Hutchison, 55 
II THE SITUATION A minister 

<> 	
who needed prostate surgery, 

Hutchison had a history of bad 

reactions to anesthesia 


II THE RESPONSE His health 
plan required admission to the 
hospital the same day as surgery, 
and in the rush Hutchison never 
had a chance to tell his 
anesthesiologist 

II THE OUTCOME The wrong 
anesthetic was administered, and 
his blood pressure dropped to 
dangerously low levels 

Mary Betts-DuMonte, 
49 
6l! THE SITUATION A car 
accident left Betts-DuMonte witH 
severe neck pains and numbness in 
her hands and arms 

I! THE RESPONSE Doctors at 
her HMO hospital treated her 
bruises but never, she says, 
X-rayed her or gave her an MRI 

II THE OUTCOME After two 
months, Betts-DuMonte fmally got 
her MR!, which revealed several 
broken bones in her spine and ribs 
that had healed improperly 

20f3 

traditional health plan; the screenwriters 
"got the facts all wrong." The 
multiplexes, knowing where their 
customers' sympathies lay, didn't want 
to show it. 

The truth is, Americans are probably as 
healthy today as they ever were, and are 
paying less for their health coverage. 
Thanks at least in part to managed care, 
vaccination rates are up, premature 
births are down, more women are 
getting mammograms than ever before 
and costs have fallen dramatically. 
Managed care'saved between $150 
billion and $250 billion last year alone 
out of total U.S. health-care spending of 
$1 trillion. If things are really as bad as 
Hollywood and Washington say, the 
plan administrators wonder, why do 
more than three-quarters of their 
members say they are satisfied with 
their health care? 

Good question. A TIME/CNN poll of 
1,024 Americans conducted last week 
suggests that the country is of two 
minds about health reform. Although 
85% responded that they were "very 
satisfied" or at least "fairly satisfied" 
with the quality of medical care they 
receive, 68% said they think traditional 
fee-for-service plans provide better 
health care than HMOs, and only 41 % 
of those covered by managed care said 
they were "very confident" that their 
plan would pay for their treatment if 
they got really sick. 

Getting really sick is what worries most 
Americans. They know how hard it can 
be to cut through the managed-care red 
tape for a pair of eyeglasses or a simple 
ear infection. What would happen, they 
wonder, if they orone of their loved 
ones became desperately ill and needed 
serious--and expensive--medical 
attention? Who would prevail iftheir 
medical needs ran smack into 
gate-keepers of an HMO focused 
primarily on reducing costs? The horror 
stories corning back from the front lines 
are not encouraging. A sampling: 

Ii!! When Raymond Cerniglia's 
13-year-old son Matthew developed a 
rare and aggressive cancer, doctors gave' 
him a 20% chance to live and started an 
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II-month course ofchemotherapy. 
Cerniglia's HMO paid the bills at first. 
But when things took a turn for the 
worse and doctors ordered a 
bone-marrow transplant, the health plan 
refused to cover it. The new treatment, 
the administrators said, wasn't a 
"medical necessity," nor was it on their 
list of covered therapies. Despite a letter 
from an expert at the National Institutes 
of Health testifying that this was 
'Matthew's best chance at life, the HMO 
would not budge. Today Cerniglia, a 
computer technician in McLean, Va., is 
trying to scrape together enough money 
to pay for the procedure himself. His . 
son's bills already total $100,000. 

[ PageA I Page 2 I Page 3 I Page 4 I Page 
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!$I For years Sol Feldman, 81, of 
Tamarac, Fla., successfully treated his 
hypertension with the prescription drug 
Hyzaar. Then his HMO was sold to 
another company, and the new plan 
insisted he .use a lower-cost substitute. 
"I took it for about a week, and my 
pressure went sky high," Feldman 
recalls. When the HMO refused to let 
him go back to Hyzaar, he switched to 
another plan that covered it. A few 
months later, however, the new HMO 
also dropped its Hyzaar coverage. At 
$79 for a month's supply, Feldman 
couldn't afford to pay for the 
prescription on his own. Finally a local 
doctor took pity on him and provided 
the tablets free. The HMO's policy 
remains unchanged. 

til When AnnMarie Fischer, 39, ofFort 
Lauderdale, Fla., gave birth t6 her 
daughter Cassie four years ago, doctors 
discovered the baby had a hole in her 
heart. Chances were good that Cassie 
would eventually need surgery to fix the 
defect if it didn't close on its own. But 
Fischer,who thought her previous 
insurance was inadequate, had trouble 
finding a managed-care plan that would 
treat her daughter's "pre-existing 
condition." So she was pleased to 
discover a local HMO that would, her 
insurance agent assured her, cover all 
her child's pre-existing conditions, 
including the heart problem. But two 
months later, when doctors determined 
that Cassie did indeed need surgery, the 
HMO announced it had a two-year 
minimum on pre-existing conditions 
and would not pay for the treatment. 
The toddler eventually received the care 
she needed, thanks to a special state 
program for the indigent. 
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II Mary Halm, 38, of Ghillicot~OhiO' 
developed a severe case of 
endometriosis, in which extraneo 
uterine tissue permeated her abdomen . 
and left her writhing in pain. Several 
operations paid for by her HMO failed 
to remove all the offending tissue. Then 
her primary-care physician told Halm 
about a specialist in Atlanta who had 
developed a novel technique for treating 
the disease. The HMO refused to refer X 
her, saying there were plenty of 
specialists in Ohio who could care for 
her. (Name one, she said. They 
wouldn't.) Halm appealed the decision 
for nine months with no response. 
Finally, no longer able to bear the pain, 
she borrowed $10,000 and paid for the 
procedure herself. The operation was a 
success, and the pain disappeared. But 
because she had taken matters into her 
own hands, the HMO won't reimburse 
her. 

1/ In 1994 Barbara Garvey, then 55, 
boarded a flight from Chicago to 
Honolulu. Once she arrived, Garvey 
noticed her body was severely bruised. 
A trip to the hospital produced a chilling 
diagnosis: aplastic anemia. She needed a: 
bone-marrow transplant right away. Her 
son, who was a good match, was willing 
to fly to Hawaii for the operation. But 
her health plan, Rush Prudential HMO, 
had other jdeas. "They insisted that I fly 
her back at my own expense" to be 
treated in Chicago, her husband David 
explains. "They told me that if I 
declined, I would be refusing services, 
and they wouldn't pay my bills." 
Believing she had no choice, Barbara ' 
boarded a commercial flight to the 
mainland. Somewhere in the air 
between Hawaii and Illinois, David 
says, his wife suffered a stroke; nine 
days later, she died. Garvey is suing the 
HMO. "They had a chance to be heroes 
or save money," he says. "And they 
decided to save money." Rush 
Prudential disputes Garvey's account; 
they contend that Barbara Garvey had 
noticed some bruising before she left on 
vacation and resisted going to the doctor 
before her trip. 

How did America's vaunted 
medical-care system--with its helpful 
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nurses and doctors who made house 
calls--get to this point? The story begins 
backin the 1980s, when rising 
health-care costs, driven by an aging 
population, runaway malpractice awards 

. and advances in high-tech surgical and 
diagnostic procedures, finally caught up 
with the employers 'who were footing 
the medical-insurance bills. Executives 
at General Motors, for example, 
reported in 1990 that they were 
spending more for health care than for 
all the steel that went into their cars and 
trucks. Medical care, which accounted 
for 9.3% of the total U.S. output of 
goods and services in 1983, had risen to 
12.3%ofGDP by 1993. 
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Date: 


To: 


. Fax: 

Re: 


Item Sent: 


Sender: 

Me~u;age: 

Hiepler & Hiepler 

A Professional Partnership 

500 Esplanade Drive, Suite 1550 
Oxnard. California 93030 

(805) 988:.5833 

Far. (805) 98fJ-5828 
, 

FAX TRANSMISSION COVER SHEET 

July" 13, 1998 

Barbara Wooley 

(202) 456-6218, and 
(202) 456-6682 

HMO relate~ matters 

Correspondence dated July 13, 1998, and enclosures 
1. Factual portion of Wallock Complaint 

2.' Factual portion of Yanuck Complaint 

3. USA Today article re Scott case 
4. L.A. Times article re Scott"case " " 
5. Factual portion of Frediere Complaint 

"Mark O. Hiepler 

YOU SHaUL)) REeFIVE /'1 PAGE(S). INCLUDING THIS COVER SHEET. 

IF YOU no NOT RECEIVE ALL THE PAGES, PLFASE CALL (1505) 988-5833. 


The in/onnalielf! contained ill thisfaC:Simik message i.J prolecuJ by the Auomey-Client and/ar Allomey-Wark Producl 
priVileges. II is i11tended onlyfor the we ofthe individual Mmtui above, and the privileges are not waived by virtue 

()flhis having been sent byfacsimile. lfthe penon QCruaJJy recelvtng thisfaCdimlie or any OIher reader of Ihe jac.tin/ile 
Is nOI the named ,..ecipient, or the employee 0' ageisJ rI:Jpo'Mible to deliver it to the name rec:fpicm, (my IWJ, 

di.uemination, distrihulion or copying of lhls communication II strictly prohibited. If you haw receillfd this 
c()1Ilmunication in error, plea.te immediately notify Hlepler cI: Hleplsr hy relephone (805) 98H-5833. and rerum the 
original me.uagti Ie) U.'f at the abcI've adtiYr!:U via U.S. Po:stal Se,."lct:. Tha"k)1m,. " 
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July 13, 1998 

\ 

Via FAX #(;102) 456-6218 and #(202) 456-6682 

Barbara Wooley 

Office ofPublic Relations 

Washington, DC 


Dear Ms. Woolcy: 

Per your request, I am sending information regarding the following four cases with brief 
sununaries ofeach contained below. Supporting factual. and news infonnation is attached in the same 

I order. Please give me as much advance notice as possibJe either way. 

1., WaUock Family 

Case Summary: Denied home heahhcare to incapacitated mother and infant, Daniel, . 
wh.o was born with six cardiac defects . 

. Case Status: Case is in Arbitration. 

Location: Santa Barbara, California. 

2. Dauielle YMuuck: 

Case Summary: 12 year old who was denied doctor recommended' care to suppon' 
her hean which was failing. 

Case Status: No Litigation. FuniJy in appeal, but litigation probablY their only 
alternative. 

I.oration: Ventura County. California. 
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3. 	 Madison Scott 1'#
/} 

Case Summary: A premature baby denied continuity ofcare and referrals to retina 

specialist now pennanently blind although 95% preventable. 


Case Status: Lawsuit filed. 


Location: Orange County, California. 


4. 	 Maurice Frediere 

Case Summary: Int1mt with a huge growth that took over his entire face and affected 
his breathing. Maurice was repeatedly denied doctor recommended referrals and 
surgeries and will.endure permanent deformities because the procedure was denied 

as cosmetic in nature. 


Case Status: Lawsuit just filed, June 1998 


Location: Fresno County, California. 


Very truly yours, 

MOHlsjl 
Enclosures 

HIEPLER &, lDEPLER 
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LEONARD. DANA. and DANIEL W ALLOCK. ~ I 


10. Plaintiffs DANA WALLOCK. and LEONARD WALLaCK. individually, and DANIEL 

WALLOCK. a ~ or, by and through DANAWALLOCK as his Guardian Ad Lit . at all relevant times. 

were third-party ben lciaries of a contract between defendant PACIFICA 

player. e University of California Santa Barbara. 

. 11. 

PACIFICARE a:ld pIainti 

MONARCH and DOES t through 

12. 

defendant PACIFICARE andplainti 

13. 

I 


e performed by defendanrs PACIFICARE, 

lciary relationship to the contract between 

mploYer. The University of California 

all claims reviews and appeal requirements. 
I 


review, appeal, a . 'strative, grievances or complaint procedures are ~xhausted by law, are violative of 

plaintiffs"d rocess rights. or would be futile or otherwise unlawful, null, void and unenforceable, 

FACTUAL BACKGROUND 

14. Plaintiff LEONARD WAtLOCK . is employed as the Associate Director of the 

Interdisciplinary Humanities Center at the University of California S~ta Barbara. He is enrolled as a 

subscriber and a'memberofthe PoHcy offered asheaJth insurance by his employer via its contract with 

defendant PACIFICARE. 

15. PlaintiffLEONARD WALLOCK and/or his employer have paid all premiwns due Wlder the 

Policy to defendant PACIFICARE imd DOES 1 through 50, inclusive, at all relevant times and have 

perfonned all their obligations under the policy. 
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16. . Plaintiff LEONARD WA~LOCK is married to Plaintiff DANA WALLOCK. On February 

19, 1995, LEONARD and DANA's daughter. RACHEL. died ofan undiagnosed nel,lrological disorder at 

the a:ge of live (5) monlhs.. In an effort to move past this tragedy, LEONARD and DANA decided to have ,: 

more children. On May 14, 1996. DANA gave birth to ~n boys, MAITHEW and DANIEL, by Cesarean ./ 

section. 

17. Although MATTHEW was born healthy, and continues to remain. healthy, DANIEL was 

born with six (6) different congenital heart defects (Dextracardia. Visceral Situs Solitus. Double Outlet Right 

Ventricle, Severe Pulmonary and Subpulmonic Stenosis. Proximal Left Pulmonary Artery Stenosis; and , 

Atrioventricular Discordance) which had been diagnosed before his birth by prenatal ultrasound. 

18. On May 17, 1996. three days after his birth. DANIEL Wlderwent surgery to receive a Blalock- I 
. . . . I 

Taussig shunt. He was quickly discharged from the hospital on May 24, 1996. Plaintiffs were told by I. 
'. 

several PACIFICARE and MONARCH·supplied doctors that babies with cardiac de~ects fre~uently have 

feeding and dige~tive problems. and that it was crucial for DANIEL to gain as much weight as possible in 

order to maximize his chances of surviving his numerous planned future'operations. Plaintiffs were also 

told by PACIFICARE arid MONARCH-supplied doctors that DANIEL would fatigue eaSily and would most 

likely show little or no i~terest in feeding. Consequently, plajntiffs were told that DANIEL would need to 

be fed very small quantities of formula at hourly intervals. twenty.four (24) times a day. 

19. On May 22, 1996. DANA bad to undergo surgery due to complications with her Cesarean 

section. As a reSUlt, she waS left with an open wound in her abdomen three inches in width for the first nine . . . 

(9) weeks of DANIEL's life. and unable to lift any amount of weight or pick anything up. 

20. On May 24, 1996, the day DANIEL was discharged from t;Ie hospital, plaintiffs' doctor, Dr. 

Stephen Abbott, asked defendants PAClFICARE and MONARCH to provide home health care to help in 

the medically necessary cardiac care for DANIEL's swvival and to assist DANA with her own personal 

medicnl needs ca:used by her surgery and her open wound. Defendan~ PACIFICARE and MONARCH 

approved one week ofhome health care consisting ofcight-hour night shifts. 

21 .. · On or about May 31, 1996t DANIEL's condition showed no improvement, and still required 

hourly feeding on a 24-hour basis. Despite the clear need for continued assistance, and despit~ another 

request by Dr. Abbott, defe~dants P ACIFICARE and MONARCH refused to authorize ~er home heaith 

s 
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care. 

22. Despite nwnerouS further requests by plaintiffs'and their d,?ctors. defendants PACIFIC ARE 

and MONARCH continued to deny approval for any funher home health care. 

23. As a result of defendants PACIFICARE and MONARCH's denials, plaintiffs were forced 

to care for DANIEL by themselves. Plaintiffs were unable to do so solely by themselves. due to the open 

wound in'DANA's abdomen that prohibited her from helping, and were forced to hire nurses using their own . 

limited funds to assist with DANIEL's feeding. Plaintiff'shad to hire less:than qllalified. help because they 

could nOl aflbrd the costs of appropriate nursing care. Their own funds were quickly exhausted and they' 
'. \ 

were forced to borrow money from their family and friends and to use up their credit cards, totalling more 

than $20,000. 

24. By August 1, 1996. DANIEL had stopped passively resisting his f~edings. and instead went 

into violent rages when fed any type of formula. DANIEL would shriek and cry tor hours at a time and 

began to tear out his own hair and claw at his own ,skin. at times drawing blood .. 

25. On August 1. 1996, Dr. Abbott again fonnal1y requested that defendants P ACIFICARE and 

MONARCH authorize home health care to assist with DANIEL's feeding. A representative from defendant 

MONARCH promised Dr, Abbott that someone from defendant MONARCH would go to plaintiffs" home 

to assess DANIEL's situation. No one from defendant MONARCH came. 

26. On or about August 1. 1996, Dr. Ursula Henderson also contacted defendant MONARCH 

on behalf ofDAl"fA, urging defendants PACIFICARE and MONARCH to provide home health care because 

it was medically necessary in order for DANA to fully recover her health. The Wallocks' tragedy was ,:.l,gain 

ignored or intentionally dismissed. 

27. On AugUst 8, 1996, Dr. Abbott again requested that defendant MONARCH authorize home 

health care to assist with DANIEL' s care and feeding. Defendant MONAItCH refused stating, "Home 

'health care is not a benefit ofpatient's policy" in the denial signed by defendant WILLIAM MELLER, M.D. 

A representative of defendant MONARCH called DANA and told her there were no medical reasons to 

justify assistance with DANIEL's feeding. Said representative callously stated, "MONARCH does not 

provide the service of feeding babies." 

.28. 	 On or about September IS, 1996, one of the nurses hired by plaintiffs, a Neonatal Intensive 
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Care nurse. after observing the. difficulties DANIELhad in feeding. became convinced that DANIEL was 

suffering from a slomachtailnient in addition to b.js cardiac d~fects\ and urged plaintiffs to take DANIEL to 

see a pediatric gastroenterologist. . 

29. Plaintiffs DANA and .LEONARD took DANIEL to a pediatric gastro~nterojogist, who 

perfonned. numerous tests, including an upper gastrointestinal exam, nuclear medicine tc~ts. gastric emptying 

tests. and an endoscopy. The tests revealed that DANIEL was suffering from multiple gastrointestinal 

problems. Namely, DANIEL had gastric uJeers in hisantrurn. multiple erosions surrounding his stoma,h 

lining. and extremely delayed gastric emptying of the stomach due to a spasming pylorus. 

30. On October 4, 1996. DANIEL was re-admitted to Cottage HospitaJ in Santa Barbara. where 

he was hospitalized for tltree weeks and fitted .with an NG tube for feeding so as to all()w his stomach to 

heal. 

3l. On November 9. 1996. DANIEL -WIS again hosPitalized. thIs time for pneumonia brought 

about by his' months of digestive difficulties and the resulting trauma and fatigue. 

32. On November 15. 1996, DANIEL was hospitalized for eight (8) days to replace his NO tube, 

which had not alleviated his health problems. The NG tube was replaced by a 0 tube inserted' surgically into 
I . . . 

the stomach. Dwing thishospi~ization period. DANIEL experienced several respiratory problems which 

caused the treating physicians to prescribe respiratory therapy ever four (4) -hours.. During this same 

hospitalization period. lhe pediatric gastroenterologist detennined that DANIEL needed to be continuously 

tube fed 'by a pump for twelve (12) hours at night, and periodically bottle-fed during the day. 

33. DANIEL was released from the hospital on November 23. 1996. DANIEL had to be taken 
. , 

back to the pediatric gastroenterologist on three (3) consecutive days, November 25,26, and 27, due to 

complications with the 0 tube incision and tubing. DANIEL continued to suffer from projectile vomiting. 

extremcstomacn distention. diarrhea, wheezing, and deep coughiIlg, and his care became more problematic, 

which increased the emotional and financial burden on LEONARD and DANA. who were aireJ.dy at their 
! 

emotional and fmanciai limits due to PACIFICARE's and MONARCH's repeated denials. 

34. LEONARD and DANA W ALLOCK. having lost their infant daughter only a year prior. and 

now faced with DANA having an open three-inch wound in her stomach, one healthy baby requiring love, 

attention.·and te~ding, and one ill baby, DANIEL, born with cardiac defects. who needed constant feeding. 
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love, attention, and observation, were repeatedly denied coverage and reimbursement for home health care, 

2:ven though it was a covered benefit under their policy. and were forced to borrow heavily on their credit 
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though set forth in full in this CallS 

California Penal Code se 36" 

37. 

defendants PACIFICARE, MONAR 

repeatedly denying and refusing t 

sacrificing the heal and eUbeing ofmother and infant child. Defendants act 

ause defendants were aware of plaintiffs' having lost 

. aware ofDANA's ·inch wide open stomach wound, were aware of the hourly medi ~y necessary care 

red, and were aware that DANIEL. a newly bom infant, began pulling~ his O'lNn hair 
" , 

and,.s~ratchlng mselfhard enough to draw blood because he was in such pain, and defendants still persisted 

in repeatedly enying plaintiffs' requests for"home health care. Such illegal denials took place despite the 

repeated attempts by the Wallocks' family doctors to request such medically necessary. care (0 this mother 

and infan( child. 
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9. 

ago. thc plaintiffs p rchased directl 

'ffs, plaintiffs have exhausted 

.".lUI J..V:JU J.£. ·UU I"IU .UUI I • u.J 
j.t. ­

As a result of plaintiff DEBORAH Y CK's healthcare contract with the defe ant, plaintiffs 

have an enfo . able right to benefits promised 

defendants that the a . . e procedure is a co 

, appeal, adrnini'Strative. 
-

r would be futile or otherwise unla 

.FACTUAL BACKGRoUND 

11.. Plaintiff DEBORAH Y ANUCK is self-employed and is enrolled as a: subscriber and a membcr 

of the Policy offered as health insurance via his contract with defendant BLUE SHIELD. 

12. PlainLiITDEBORAH YANUCK has paid all premiums due underthe Policy to defendant BLUE 

SHIELD and DOES 1 through 100, inclusive, at all relevant times and has performed all of his obligations 

under the policy.' 

13. In the months leading up to September of 1997, DEBORAH YANUCK's daughter DANTELLE 
. . 

Y ANUCK, then age 12, gradually began to eat less arid less, to the point where she was starving herself. 

14. In September of 1997, DEBORAH YANUCK became so concerned ahout DANIELLE's 

continued weight loss that he made an appointment for her with his tamiJy's Blue Cross-provided 

pediatrician, Dr. Kcnneth Saul, Dr. Saul diagnosed DANIELLE with acute anorexia nervosa. a disease 

which manifests itself in severe, self-destructive, suicidal tendencies, including compUlsive self-starvation, 

and recommended that DANIELLE immediately see a nutritionist. Soon thereaftcr. DANIELLE began 
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seeing Anne Stone, a nutritionist reconuneneded by Dr. SauL 

15. Unfortunately, the nutritionist was unsuccessful in reversing the progression of DANI1::::LLE's 

disease, and DANIELLE was sent to a therapist who specializes in treating-patients with eating disorders. 

During a $ession~ the therapist noticed that, besides her worrisome thinness, DANIELLE's lips were 

alanning1y blue and her hands were red, which are symptomatic of impaired circulation due to starvation. 

Because ofher concern, the therapist sent DANIELLE back to Dr. Saul. 

16. On November 12, 1997, Dr.Saul examined DANIELLE and became ex'tremely eonct:mt:d when 

he observcd that DANIELLE was suffering from bradycardia, an abnomally slow heart rate. DANIELLE's 

resting heart rdte was as low as 28 beats per minute, and fluctuated between 28 and 42 beats per minute. Dr. 

Saul was so concerned that he immediately called Dr. Frederic Leong. a pediatric cardiac specialist. Dr. 

Leong made an appointment for DANIELLE the next day. 

17. On November 13, 1997, Dr. Leong examined DANIELLE Wld also observed DANIELLE's 

bradycardia. noting that her resting heart rate was between 30-40 beats per minute, which was well below 

normal and a significant cause for concern. Dr. Leong recommended that DANIELLE bc admitted to 

UCLA's Neuropsychiatric Institute (NPI) where she could be monitored and fcd because her heart rate was 

not stable enough to remain at home. 

18. Plainliff immediately began the process of admitting DANIELLE to UCLA's NPL Plaintiffs 

contacted UCLA. who in turn contacted defendant BLUE SHIELD. On or about November 14, 1997, 

deifmdanl BLUE SHIELD denied DANIELLE coverage for the treatment at UCLA Uel,A then told 

plaintiff that because ofdefendant BLUE SHIELD's denial, UCLA would not admit D~1ELLE to the NPI 

unless plaintiffs paid UCLA $14JOOO.00 upfront. 

19. Plaintiffborrowed the necessary money to admit DANlELLE to UCLA-NPI, evt:n though it should 

have been covered by defendant· BLUE SHIELD Wlder plaintiffs' insurance policy, but was told on 

November 15. 1997, that because the paperwork could not be completed over the weekend, UCLA would 

not admit DANIELLE Wltil Monday, November 17, 1997. 

20. Plaintiff's pcdiatrician, Dr. Saul, was very concerned when told that UCLA could not admit 

DANJELLE until November 17. 1997, and on November 15, 1997, after examining DANIELLE, 

immediately had her admitted to ColumbiaILos Robles Medical Center because of first degree heart block 
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1 with extreme bnu:lycardia. Because of her-extremely slow heart rate, DANlELLE was immediately placed 

2 . on a heart monitor and had to be under constant observation during her stay at Columbia/Los Robles Medical 

3 Center. 

4 21. On November 17, 1997, DANIELLE was transferred from ColwnbiaiLos Robles to UCLA's 

5 Neuropsychiatric [pstitute. At the time of her admission, she stood nearly 5'7" yet weighed just over 90 

6, pounds, which was less than 75% of the ideal body weight for her size. The admitting physician at UCLA, 

7 Dr. Comly Pataki noted at the time ofadmission that DANIELLE's hospitalization wa-; medically necessary 

8 because she was suffering from malnutrition and sinus bradycardia., as well as anorexia ncrvosa. 
I, . , 

9 22. DANIELLE remained in treatment at NPI until January 23, 1998, when she was able to relurn 

10 home on a full time basis. Although her stay at UCLA enabled her to regain some ofthe critical body weight 

11 that she had lost due to her acute anorexianervosa, DANIELLE will need to see a therapist and a nutritionist 

12 once a week for the foreseeable'future in hopes ofkeeping her anorexia nervosa in check. 

13 23. 'On March 12, 1998, defendant BLUE SHIELD gave its final denial of plainitffs' request to ha ve 

14 BLUE SHIELD pay for DANIELLE's. treatment at UCLA. BLUE SHIELD based iLS ut:nial un its 

15 conelusipn that DANlELLE's treatment consisted of Inpatient Psychiatric Care, which it specifically 

16 excludes from coverage, while ignoring the m~cal necessity of the hospitalization, including the fact that 

,22 ' FIRST CAUSE OF ACTION FOR NEGLIGENT REVIEW OF PLAINTIFFS' CLAIM FOR 

23 BENEFITS BY PLAINTIFFS DEBORAH YANUCK AND DANJELLE YANUCK, hy ~lnd 

24 tbrQueh ber Guardian Ad Litem, DEBORAH YANUCK, AGAINST DEFENDANTS BLUE 

25 SHJEldD AND DOES 1 THROUGH tOO. 

26 24. Plaintiffs refer to paragraphs 1 through 23, inclusive. and incorpon:Lte the same herein as though 

27 set forth in full in this Cause of Action.' 

28 25. At all relevant times, defendants knew that plaintiffs would rely upon the accuracy, good faith. 

5 



I 

-.-._'O:;;;;"'~ .. 

J 

, 

THE NATION . 

Holding HMOs accountable 
Patients may find that they have almost no legal recourse if they are hunne\i 

because of the policies or treatment ofa managed-ca.re insurance plan. 
By Stftve!I Fln<llay 
USA TODA't' 

W1t~ ~lIling gtlI!:S wrOll8 
\II1t11 Ulelr medical CIte. fIIIUI)' 
penple IIIlnll: 111 ilUe. 

But a growing .number of 
NneriQIIII ",110 un: coven:d by 
HMOs aoo omer manaaed care 
~callll plall5 an! Inding tha1 
"'~lfe Illey ('.lIn swe.llley proba­

. bly can'! WIn. 
" II!DI1 lOOCIlloIe leIS rmmy 

beeillt maiDlenoce organlza. 
flolIS a\(oId medlall mAlprac­
lice lawsuits beca",se tlley 
claim they lire plln or IlI\ ~ 
.ployer's neallll Dene815 plan, 
which under tl!deral law can't 
be sueo rnt malll1'30lce. ~ 
C8\11i1! of lila!" a lIerce 1le!l6le 
ov(!r chWlllinlllte low is under 
way In courtrOO!n1l, llmonll: con­
5Qme!'5 and medical profer. 
~1S and In Con~ and 
Slale legl5latul'l!5. 

·We gel calla eV4!ry day 
rrom peoole 111110 fire enratted 
al Iilelr HMO. an<l want to sue. 
We nave to telllllOill tIIalll may 
get them nowhen!, And !IIey 
9Te ShOCked to learn "'II~" 
SlIp Mluil Hi@j)lM. an Oow 
caUf.• I\tIdllh<llAl la"'Y!IT. TlIt! 
loopIIo!e 11185 b8J'e1y IIOIk:ed 
wlll!tl HMOs wen: In dleir III­
laney III die 19* S\lr 'll!tII tile 
III'O~ of !l1IINIged CIIrt'. abom 
llaif die 1110 mllllOll Amerlc."aIII 
enrolled In SllCh hl!llllih planll 
IlI'1I!I now lllI'eaed. 

The eonsequeoees . 

~ say tile loophole Ill. 
clasiic eumplll of unlnteftdl!tl 
conteqllellCa. IlIIorl_1lI a.re in 
a Ill? rederal law. tile Em­
ployft Rl!'Iirement Income Se­
cwilY Aer (£ltISIII, II 11110., 
com1liUHl tIIIIllIIII. up PftI!IIOII 
and IlftlIA IleIIeIIII plana to 
lI"oid tile basile or lIall1na ID 
comPly wtlh a dj'erent !III!'l of 
laM 1ft every !I1IIf,C In whle& 
tIIey openlle. Bul 115 m.(O! aftO 
"l.nll~ cate orlll\fti.talloM 
spread. lIIey ClliCovered dial 
uwr tOMe tondiliora ERISA 
could _ .. a 1II1el4 ~ 
medlClll IMlprac:d,CIII Ia_ila. 

BecaWll! of ERJSA. HMOIt 
can c:la\ftI tIIe'Y .,.. merely u.. 
111l1li0/11 of· employee beoeA* 
planll and lIIus ~ from 
_aalllS IAaIIlaYC 1UI)'tIII/II ID 

Curi "lid Hdrn Scan'or San­
ta Ana, callt., lesmt'd about all 
Ihm.llte llard way, \l;MII t~eir 
aQuil/lter ~"di!Dn was born· 
three mnnl.M pre_lure iasl 
'iftt. an eye e;um inalcllu:d 
she hud lite early stages Of reo. 
nopatny, a ,:undlli.m llIal is usu­
ally IP.'Ol'TI!Cutlie. DoclOt'lI :\." 
lIIll"l1'l.l the 50,115 IlIaI there "'lIS 
no ca~ (or alarm. aM il tol­
low....p 1$ -115 ICMduh!!l. 

Lat.er. whl!ll. \lie Scoas Il~ 
covered !lie t.eIII hadn" '-tI 
doIle. lIteir IDotO dllman<ll!t1 
dial mey _ a prim4/'y (1Il~ 

doctor before tile !s coUld be 
approved, TIllIE lee! to an eight­
wco.:kddllY. ' 
. Il'a 100 lale. MoUi3un Scort. 

who is 00'01 just sny Of 8 year 
Olt.l. ilJblind, 

Uphill banle 

The Sc:0!I:!I are 5\llng 1M 11m. 
!lilal, lilt': doctors. tII~ HMO and 
me gT'ISUp 1\'181 Qvet!llW refel' 
mill tor tile HMO. 1M Hltlll«, 
\.heir la..,.,., lias tOld Ille.m' 
{ney face an uphill !CnI!!lile IU­
inll rh4!ir HMO, WhiCh they hOld 
pnncillGll~ resl)Oll5ible lor UlI! 
lnal <lelay dial led to Mad), 
lIOI1'.bUndnca 

That'S!leI:a~Curt ....oro 81 
11 IartIP Calitamla cOtnpllDY 
dial 1185 !II!'! up lIS own fteaJlll 
bendt plan W'IdeT ElUSA. 

While no 0IIII _ !lIaIl!l1C!1, 

~n lawyen :say lb_ 
.!IaIId9 or peopl4! file!! rM _ 
SlIu.loo. l.elIIL ~lalI ClAd 
consumei' gI'OO\:II IIJ"I!U~ lII8l 
man.sed cart' pillna mlilt. 
medlall 4eCW0I'II lIll ltIe ume 
- decWOftI that can M!!!!Ult in 
llarm 10 IlI1l1enll. 

Carol O'Brlen, a lawyer tor 
lIle AmenCD.n MeodiClil A.:zioI:ia. 
lion. 98r.L "Wl\ether It'll 8 be_ 
G! dedsUln Or 1\ ml!dkal d«l­
SIOft, Ille hlrm done is linen tile 
same." PIldenl!i, sne IIS!II!m. 
don't. sn: \II~ 1l11l'erence' be­
tween IulOIlIA an HMO rellllle 
[0 3110w a m<!<lk:nl 101 - one 
dl81 l~ould ""'t.!Ct (:IIncer. tor 
eumpje or haYIng U!!lt n!'­
!II.t!1l\ ml!ltead hy II u••:tOt: "And 
there should De no I. dUl'er· . 
enee I!Il.!ler." O'8nen sa)'!. 

(':ut'l St-.nII ""Y'\ "IMy 1I....s II) 
cllanllB lb. law. Maybe lIlal 
III1IIIieJp pft'vl!llt tor om,,"" lIIe 
niKhtlnlU? .......~ UUUUIGl," 

http:managed-ca.re
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Patients' J.llwsuits May Be 

Best Cure forHealth System 


The more I've rovered legislative of Orange. she was aJRicted 
. deliberations on Insurance and lby relinopathy of 

lesal issues in Sacramenlo. the prematul'ity, an eye disease 
rJ1.Ol"e the lawmakers have oome to that ean be ill byprQdutl of 
leem like pawns manipulated by the the treatment premature
Iobbyillts. ba~~ejye. 

Gradually, I've concluded dial the ROP occurs in up to a~'i!.' .fA.­lobbytm are ,he most Important :,.:.:",,,, ...-- third of pmi!l11ies who' ­

t· .".,.players. Greatly empowered bylbetr survive. But total blindness 
atli.Hty to make c:ampaisn contributions. "'- is lhe oult.Qme among only
lhr,v caJl the shots. aud when I want to I small minority or this. 
ftod Out wha, 11801111 to happen, third, RaP can be 
UIJIIlIIy I ask them. ruceessfu.llylftaltd inNlfIIIDWU 

11Iat~1 the cue with California's most. cues. it it Is clet.ected 
health care, too. And i' seemato fie true KENNE1H REICH earl)' enough. 
tn WllhlnSfAm as well. . 

11Urteea yean.ner ~I adopted lIM! 
Imp.,ee ReU.rement Ineome Security Ad of 
urn, the courts ruled. that it preempted the states' 
IbIHty to paS! laws Allowing patients teceiving 
empJoyer benefits to recover damages against 
HMOt. 

J\'s beoome aU tooevldenl th.allhe lawmakers 
can't be relied upon to sel that reversed, despite 
rtBins public sentimenl Ihat the HMO, musl be 
held acoountable. 

Indeed, efforts in C!Jr,gress to gu.a.ranlte 
. patients' righlshave 8onenowhere. Meanwhile, 
propoted leBislaUon in Sacramento for 
Independent review 01 HMO treatment decisions is 
10 weak It is opposed by consumer groups. 
- So,l1lhe bajanot' of power is going to shi1tfrom 

lPIe HMOs to patienU-and their conscientious 
doeton-it is probably going to come through new, 
"n.,maUve tawsuiiS. . 

That's wherl.? the Madison Scoli C3.¥ may come 
In. 

Madlaoo ScoU ill a 21·month·oid girl Iivi118 with 
her parents on the Cenlr:tl Coast. She i.9I blind and 
will ~main so the rest or her life. 

80m prematurely at S1. Josepb HO!pi(aJ 

. . _ The lawsuit btotIBht by 
eJAomey Mark HlepIerofOxnard aUt'lJeI t.hal . 
proftmional nqUsence prevented Madison from 
obtaininl such timely lrea\men\.. 

AmoDllhe suit's aUegations are these: , 
• Orlnse County ophthaJln')logist Flot'encio 

Ching wrote on a hospital report Oct. l. 1996, that· 
. reexaminalion waB important and should fJlke 

place in 10 days to two weeks (or no later than Oct. 
.H), However, he didn't show up then, aDd no 

reeuminaUon look place until Nov. 26. 


• St. Joseph Hospital did not appdse Madison's 
parenl.'! of theseriOUBne!S of tht' situaUoo. 

• Th~ were delays of several days by St. 
Joseph Medical Group in approving examinationa, 
and by thE' Medical Croup and Cigna H<allbCue in 
approving emertlenc), surgery lh~t finally began 
Dec. 6, 1996. Several surgeries were performed 
but they were too tate 10 prevent blJndneSB. 

..Attcgether, we had eighl w~ks o( delays, and 
during most ollhis lime, we weren't even told time 
will Important. " says Madison's (ath~, Curt Scott. 

Ailluxigh California has a '250,000 limit on 

malpractice awards, that appUes tc pain and 

suffering. In Madii!ion's case, economic damag~ 


P1t!1IH tee REICH. al. 

lOS ANGEl...ES TIMES 

J. 0 ~ \ \ (; r I. L S l 0 L \ ry , \ I~\\' S 

REICH 
c..rt..aed t,.- ••0 
could r'Un into mJllions of dollars 
more, 

But probably the IDOIt bDportant
lhblC about t.bis laW'lUit is the 
Ikory attorney Rlepler. who hal 
won ,"era! me,Ior laW'lllUltll aplDsl 
HMOs, II ttJinI to punrue 8fI8inIl 
CIgn.a to set around the ban GO 
lawauU,. IBIde:r \be federal BRlSA 
rtatute. 

Mad1ton'.blintlnea, 
The Stotts iDsI8t that the IP­

potnt.nKnt was not appro"ed. The 
defen.se attorney. lay \be Scotti 
were tOld Noy. 8 I.hst It "II 
approved That. is obviously a mat. 
ter that wUl be resolved at the trilL 
~ HealthCare of SouIhem 

CIHfornIa made till eh1ef mdcaI 
DfIiceio. Dr. CJuDe L. Yuen, IYI.1IaJJfe, 
ItId abe d.eacrIbed IHI elabc:n\e pro­
t:eduft! whereby a,na I!IIII!I"tI peal
dWIenee In cboaIq ttl doc:UIl'II md 
IrI revfINi.rC them for menUcm 
f!'If!!I'J two )'earI. 

He hapa to show Utat Cigna .,asAlt.boqh YlIeD 11ft no N1JIUc:I 
nesJigeftt In epprovt:ag .. part of , IS 
DIt'llRll'k doetor8 lib Q\iD& and 
WIllI mp:mIIbIe for paJ'llM!Dt ar· 
ru~IIU!lM nwardirw doetcmI for 
-- rendertnr beatmenL. 

111 .-called .tcapltaUon" .ar· 
I"IIJIfftDfIII DO. p8J dodun aD 

._1'n!I'IP amount for al)' paUerJlI.· 
1"fPI'dl- 01 the Ileatment8 they 
preecrI.be. The II'IQft! t.I'aItIDents.. 
the I~ profit tor \be pb)'IIidans. 

If lBepier', aqruments prevail. 
the ERISA exemption may be 
farrely rwept Uide. 

In that respect. the btgest tar­
get of the Scott lawsuit ta a,n.a.. 

I wonder whether, in adYertl.8tn,· 
10 dfecUvely to kill off Preaidmt 
Clinton's proposed nallonal health 
are system five )'~ IBO. the, 

. Industry realized It was pultinl 
ItselJ in sucb a hot seaL 

When the·ddendants and their 
allomeys were contacledfor their 
View of Ole U!l9ue8 in the Scott case, 
two attorneys, plus representalives 0' Cigna. were re8pOnlive. 

They all contested the complaint 
on factual grounds. Aytng the 
Scotts missed an appoinlmentwith 
Ching on No,'. 12 that oowd have 
Interrupted the spiral toward 

OIl "hal percealq'e are ever reo 
jeded, the a,ua pn!II!!I1l8tlm ... 
IOiII8 quh.e well lmlD \he firm', PR 
IRII1. Jim IJanU. ft!IIW'ked u.t 
apa, lIke'in BMOa. .. cIllIpn:CJ,
ft8UIaled by t.he IIate DepIJ'bDm\ 
ofOxporationa. . 

I bad lollllllf at IhaL 'Ibe Depart­
InI!rIt or QJrpora.Uorw II noloriour lor 
lis ..eat regulation. 

Harrtt also reSeued I ltatemenl 
defending the ERISA exempUon 
against damage claims. 

'"Changing ER.1SA would be • 
drastic disruption 01 lilt' U.S. ..,.. 
tern of employee benefits ... and 
couid lead employers to decide 
they cannot or _01 not provtde 
health cart' beneft18lo \beJrem­

. pJoyees," It saki. "Thi! would n.ve 
many Indlviduals without any 
health care coverage." 
- Hmmm. I tho~t. The HMO. 
don't know what lbln Ice lhey ,are 
00. If public anUpatby to tbem.1'1IeI 
much higher, even Consress and 
the Legislalure ~!8ht _,ct against 
them~ despHe lheu- lobbYIsts. 

Ken It*'- .......t8CtIII """ 
,..,.. -*" .... C1t_... ...... 
bini .. (213, 237·7080.• br ...... .. 
...."'*"@~ 
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ontract between defendant PACIFICARE and plaintiff') 

11. As a resu of pJaintiffs' contractual relationship with FENDANT PACIFICARE and 

1 through 50, inclusive, plaintiffi ave an enforceahle contract right to the 

pertormed by defendants PACIFIC 

HEALTH NETWORK, SANTE and DO 

FHP/TAKECARE and plaintiffs and 

FHPrrAK.ECARE, VALLEY PRI 

1 through 50, inclusive, owe 

incorporated herein as Exhibit 1, and to bc 

~..L:A...ARE~ VALLEY PRIMECARE, COMMUNITY 

50. inc1usive~ and each of them, PACIFTCARE, 

HEALTH NETWORK, SANTE, and DOES 

13. In compliance ith the terms of the policy issued to plain· s ~TERRE~ PAM and MAURlCE 

have exhausted any and all claims reviews and appe requirements. Alternatively, 

any and all rev' w, appeal, administrative, grievances or complaint procedures exhausll!d by law, are 

plaintiffs' due process rights, or would be futilt: or olht:rwist: unla 

.... 
FACTUAL BACKGROUND 

14. In 1997, plaintiffs PIERRE AND PAM FREDIERE, were insured by defendant 

FHPrrAKECA~, an HMO, under an individual conversion policy, and have personally paid all premiums 

due. under the policy to defendant FHPffAKECARE and DOES 1 through 50, inclusive, at all relevant 

times and ha,,:e performed an their obligations under the policy. 

. 15. Plaintiff PIERRE FREDIERE is. and at all relevant times was, married to PlainliIT PAM 

FREDIERE. On March9, 1996 PAM gave birth to a 6.05 pound, 201/2 inch baby boy na.Il1ed MAURlCE. 

MAURICE was born with a "shadow" on his left cheek and bottom lip. At MAURICE'S one week exam 

his pediatrician, Dr. David Bergdahl, noticed that the abnonnality was getting darker, and Dr. Bergdahl 

identified it a" a "port wine stain." 
, 

16. In April of1996 the abnormality on MAURICE'S face continued to get darker and hegan to swell. 
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By May' of 1996 the mark continued to grow and darken rapidly. At this point PIERRE and PAM became 

very concerned about their infant son, and the HMO provided physicians seemed to be unable or unwilling 

to diagnose, treat, or even refer MAURICE to a specialist. 
, 

17. Motivated by their growing concemfor MAURICE's well bcing~ and through their own diligence, 

PIERRE and PAM were directed to David Apfelberg, M.D. Dr. Apfelberg specializes in birtlunarks on 

infants. On May 14, 1996 he diagnosed MAURICE with an extensive cavernous hemangioma of the left' 

cheek, lower lip, and floor of MAURICE's mouth and tongue. 

18. A hemangioma is a red-purple growth caused by an abnonnal distribution of blood·vessels in the 

skin. Hemanglomas cause varioUs complications requiring treatment, including obslru\,;lion of the upper 

airway, ulceration and bleeding, persistent soft-tissue deformity, andlor high-output congestive heart iailure. 

19. Dr. Apfclberg was immediately concerned about an abnormality in the tissue located at the back 

ofMAl JRYCE' S throat, because a hemangioma at that location can cause a blockage ofthe airways resulting 

in a slow and excruciating death by strangulation. Dr. Apfelberg then arranged for MAURICE to see Dr. 

Anna Messner at Stanford Medical Center that day. Dr. Messner performed an ear, nose, and throat 

evaluation and confirmed that there was a problem with the airway. Dr. Messner insisted on immediate 

treatment and on May 15, 1996 began MAURICE on 8 steroid called PreloQ,e to control. the rapid swelling. 

20. When lY1AURlCE became 6 months old Dr. Apfelberg urgently recommended a series offoUT life 

saving surgeries to be performed on September 9,1996, February 20, 1997, April 27, 1997 and August 18, 

1997. These surgeries were doctor recommended, medically necessary, and contractually covered under the 

FREDlERE's policy with DEFENDANT FHPI TAKECARE 
., I' 

21. . According to Dr. Apfelberg, the purpose of these surgeries were to arrest the alaTlTllng growth of 

the tumor, to cause shrinkage, and to lessen the severe facial and neck deformity. In fld4ition, several of the 

procedures done WIder anesthetic indicated respiratory obstruction caused by the disease. 

22. Despite that fact that this criticaistirgical intervention had helped MAURICE, DEFENDANT 

FHP I TAKECARE denied the last two urgently needed, medically necessary surgical procedures. 

23: DEFENDANT HMO FHPfTAKECARE by and through their agent COMMUNITY HEALTH 
" . 

NETWORK denied MAURICE these medically necessary, doctor recommended, contractually covered 

surgical procl.:!dures because they said the surgeries were cosmetic, and that they could provide the service 
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by their in network providers rather than by a non-contracted provider. 

24. Concerned for their infant son's well being, PIERRE and PAM appealed this decision to 

DEFENDANT FHPrrAKECARE on April 12, 1997. In her letter, PAM explained that the surgery being 

requested by MAURICE's physicians and the family was not for cosmetic purpo!;es, but that the procedure 

addressed a life-threatening medical need. PAM also pointed out that Dr. Aprelberg's expertise and surgical 

technique are Wlique and are not provided by doctors inside the network. 

25. Despite the FREDIERE'S appeal for this medically necessary, doctor recommended procedure 

for MAURICE, on June 18, 1997 DEFENDANT FHPrrAKECARE upheld'its original denial of lreatment. 

26. PAM FREDIERE was told by Dr. Gerald Brown at FHPrrAKECARE that an in network doctor, 

Stephen Zuniga, M.D., ~ould perform the surgery. PAM FREDIERE contacted; Dr. Zuniga and was 

informed that he did not perform the type of surgery MAURICE needed. 

27. At this point PAM and PIERRE had Dr. Apfelberg send yet another letter to DEFENDANT 

FHPIT AKECARE expl~ning why the requested two surgeries would be effective in helping to manage 

the enormous swelling, reduce the risk to the airways, and insure MAURICE's safety. 

2lt According to Dr. David Apfelberg the surgeries for MAURICE, which were denied by 

DEFENDANT fHPI TAKECARE, werein fact medically necessary, and not purely cosmeti~. Dr. 

Apfelberg spe~ificaJly stated, "the continuing suc~ssion of surgical procedures including the third and 

fourth surgical procedures were done for reconstructive and ~ cosmetic purposes. They were medically 

ne~essary be~ause dinical observation demonstrated that the hemangioma was continuing to grow and to 

extend into new areas. The treatments were designed to arrest this growth and cause some involution and 

shrinkage of the hemangioma. In addition, it became apparent to us as we watched this child that there was 
j 

a grmvth retardation and the patient also had evidence of cardiac problems secondary to the abnormal 

circulation through the hemangioma. The treatments were intended to improve both the growth retardation 

and to help the ~ir~ulalion to diminish the load on the heart. In addition, the deformity was becoming larger 

and extending into new areas and the laser surgery was intended to arrest this further growth. These 

procedures were medi~ally necessary and reconstructive and appeared to be needed on a semi-urgent basis. 

1 would not consider them cosmetic." 

29. 	 MAURICE'S HMO pediatrician tried to get FHPffAKECARE to approve the last necessary 

6 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

~.l(JUl1.)·:;($ 1L:lq NO.UU( 

~~gery. Unfortunately, for MAURICE and his parents FHPfTAKECARE continued to deny the surgery . 

. 	 PIERRE, and PAM understood the medical necessity for MAURICE to· have these surgeries, and were 

individually torccd to bear the financial responsibility of ensuring their child's safety since 
\ 

FHPffAKECARE would not. As a result ofFHPrrAKECARE's delay and denial, PIERRE and PAM had 

to borrow funds, and incur massive credit card debt at very high interest rate~, in order to pay for the 
I 

surgeries MAURICE desperately needed on his grossly enlarged face. 

30. In addition to the medical concerns about the hemangioma. there was al~o (;oncern about 

MAURICE's failure to thrive. MAURICE had very little significant growth in weight and height. On or 

about May 1997 Dr. Bergdahl. their local HMO pediatricinn, noticed that MAURICE's hemangioma had 

expanded into the right side of his face, having previously been only on the left side, in the parotid gland. 

31. In March 1998 Dr. Blei confirmed that there was a si~ificant high flow component within the 

left parotid area, a vibrating heart. murmur, and a high output state with aortic runotI' all due to the 

hemangioma. It was therefore determined that MAURICE needed yet another emboli:r.alion of the high flow 

lesion. After a nine hour surgery and a two week hospitalization, including eight days in the pediatric 

intensive care unit, MAURICE made a noticeable improvement in his weight gairi. 

32. PIERRE AND PAM F RED IERE have had to struggle every step of the way to get the proper, 

medically necessary treatment for their young son, MAURICE. 

FIRST CAUSE OF ACTION FOR BREACH OF CONTRACT BY PLAINTIFFS PIERRE 


FREDJERE, PAM FREDIEBE. AND MAURICE FBEDIERE by and tbroup his Guardian Ad 


Litem. PAM FREDIERE, AGAINST DEFENDANTS PACIFICARE, YALLEY PKIMECARE, 


COMMUNITY HEALTH NEIWORK. VALLEY PBlMECARE MEDICAL GRQlJP, INC .. 


COMMUNITY HEALTH NETWORK. CENTRAL VALLEY PHYSICIAN PARTNERS. 


MRDTCAL GROUP. INC. dba SANTE COMMUNITY PHYSICIANS IPA MEDICAL 


CORPORATION. AND DOES 1 TBROUGll SO. 


33. Plainti.ffs refer to paragraphs) through 32, inclusive, and incorporate the same herein as if they 

were set forth in full in this Cause of Action. 

34. Plaintiffs PIERRE FREDTERE, PAM FREDlERE, AND MAURICE FREDlERE have had 

continuous health insurance coverage from FHPffAKECARE through an individual conversion policy. On 
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Holding HMOs accountable 
Patients may find that they have almost no legal recourse if they are harmed 

because of the policies or treatment of a managed..care insurance plan. 
9y SI..vet\ Findlay 

USA TODAY 


When lIOI'Ilttbing gIlI!:5 wrong 

wlUlI~elr medical care. many 

people thinK: 111 l'Ue. 


SuI a growing number or 

!'.lTIericall!! who an: covered by 

HM.Os and oUler m8na,llf,(l care 

health pllln:! a~ ftnding thai 

"'~1I1'. 11Ie:.' ('.tin SIIe, 'hey proba· 

bly can'! W1n. 


A 11'.11/1.1 loophole lees Irn'IIlY 

lIe:allll mainlenance orpniza­

nons alroid medical mnlpruc· 

lice lawsul\!! because. t!l.ey 

claim Ihey are pan Dt an em­
ployer's Ileil1Ul bendu. plan. 

whicb under lede:ral law can't 

be SlIeG fnt maIII I"3cllc('!. Reo 

C8ur;e of thllt II fterce debete 


, o-~r chanl/inll!he law ~ ~ndllr 
way in counroolM, amonl c;on. 
!MneD and medical prDfs­
~1Oft&15 and In CongrtS and 
staulleglSlsrure5. 

"We get cal15 every day 
from people "'110 lire enrn~ 
at their HMOs and 1l13li1 10 $lie. 
We have rolf!lllnl&l that 11 may 
g\:t U>cm no",be~. And U>ey IlIWrInI on ..... HMO. ~ -*-'-I MIa 1Iwr daIa)'SJ Mldeon receMng a 0'\,CIaI • uam, Uley race Btl uphW strulJiljle su­
are !!/locke<! ID learn Wl!~," inll U>4!lr HMO, 'IIf1ICb Illey IIOld 
Sly!! Mark Hiepler, an 0lCIIan:I. dO WI!b III!!81d) 1I'&IIIJ'8I'ICIe, JenIY. MId eGIIIIIlIW 8J'OUPI yfllll"!L 11Ie admllWltraunn liIIP' tIrIn<:iJ)lllly rt\!POO!liblt> lor die 
calif" 1IN.llh<:an lawyer. The The Iawlll!lD maIu!! It fIIDle ~1Dl)C'ellll\eltlllebefore OOtlll alvin, consumer, Hut '!lid delay lllal led Itt Madl­
loophole WIiS llal'e!y IIoOIked to lII.IO 10 tGderII c:oun." I5IIItII Ia-un In a do1.erl rlPt. It; me tl)(OS iQ StIlle Il0l1'1 bUn4nc:a 
.athen HMOis "'en: In their ID­ dolIm't allow pIaIm1Il fD lid! mare ..... IIG! ytm. a..t 1M COIIItI. 1barsbel::aU!ie ellrt II/otu at 
fancy 1ft lII.e 1960s. BUI lIIIUI tile 0II1IIIl~Of ~daJD. T_ IIMIIIIUJ'e alree4y II rae- ~ A pleldenfJal comrniSlltOll II Ia,.. Calitomia company
II"OVI1h at tnanIIg'lI!'d CIIR', about qI!l. as !bey cantll!llllDe CGUPl. I••caunellllllelllle ~Il on (onsumer" bealtll-<:are thai !IllS set lip 115 own l\eaIU1 
!IaIf 111.1'. 1&0 mllUoll ~aIIII 1b&Iy CIII _ 0DIy to ..,. foI· CIIIIAIdB wktIlUlISA. 1"IgII!!I1Ij!I'I!E!d tile IoopfIOIe ... boendl plan lII1der iilUSA. 
enrolled 111 such healm pIanII the a.t 01 _ care I'IIIlIUIII .. FOllr fe4eral appeall IIIrioua ud pIfld&IId 10 addMB Willie no one lIIIfI S28WlaCll, 
an no. aJl'ec:u:d. I'fom medicII ~nil 0IIUIa -In ~.New York 1M blUe 1ft a report. beIIIIth<llfO 1.a...,.,1'II !I1IIY thoy­

pv.la~ trIIO IISlIaIlY cake ccY. ~ IDd ClIeIaD The debate aIao ball !ipI1I"I"l!d !IIIIXIS o. pI!IlS)Je lace tile same 
The Consequeoces lIleIt f41e1'fom alllice ot Ihe JIll" - ave nded III me paIIt two a I'HYIIlIllll:lon or II/IIa1 IM\II­ 51!1.JaC1otl. J..eaII,. me4lcaI QI\d

nldve Plld,1I1:rIe iIIcIIId¥IlD ,.., dill lDIOI &fIcI _ cal malpractice alld nesll· cansumer groupt lIJ'I!Ue lhar 
EJ:pera my UIe loophole Is. take ClllIIIICb _ IIIIIIIqWd careIIeIJdI pIaI!IIClIft ~ an! III an qe ..ben. man.llcd t:afl~ plans make 

c::luiic nample or unllW!JIded 0IUImer. doaar III:Id IP- uri JIIauId, ID IOIDtt drcuII:I- !OllIe all... ,HMOs and lnJQ" medial! d«IiIQftI all lIle lime 
toNII!'I\lIeocA ItIlorl8illllan in yer IIfOIIP' are pn!III!lIJW bard 1IBIIC:a,1Ie Ilel4U1D1e fill' med- ers. lICK dlXlOn, are makln,g dl!lcil!lOllll that can re!IIIll ill 
a 1974 feden!l law. tile Em- for I dlI.tIII in Ibe"w. CWr1B leal oeIJ&mua med!w declslo~ !larm 10 IIIiIllenllo 
ploytie R«Imnent Income Se- are welPilllin. roo. Wlm QI9 .. Tile Pelluyl"lnll 5"," La.."en for HMOII Milt! e.r. Carol O'I!nen, a lawyer for 
""IIrity ACf (ERlSI\). It ~Io" rlllll1l' IlIlt undermine or preme CCIuJt beard &I'IlIJlMIl1I. JIIed sua:e!IIftiuy in tile· pcIIII !he Amerimn Medical A.:I5ociao 

com•• t!Iat lIII'I up ~ qQeSllGft UIe HMO ~CII. III ",mID. aile IlIV01Y1J., !lie \hat tile. halltl!. benejir ded· Ilon. sa)'!. -\IIlIe\I\et 11'118 bene­
ud MllUI IIeIIeh plana to ADd _ BIld h!deral18wmU.- 1IIIIPtat1k:e QlJpablIhy of u.s.. s1oI1S lnIIde lIY HMOS are not lit deetsllln or lI'medlw d!!'C1­
avoid tile l'IaiiIe of !'laVIna to I)f1Il\ave IJe8IIn to p. or pm.- HtIIIItbaln!, 811 HMO'baRed In the!lll1l1! 8!1 cI.oaor.I" medi.t:dl ilion. !!l.e Mtm (lone i.IIllnen Il\e 
comPly with a dllerent !III!t ot . poae JaIlS to tIraI4etI COIIIIoIJIlo Bille DIll. .PL TIll coun is .. dtdliOOl.IIO LbcIIe h~llh.bene­ 'same," PIldenlll. She Qllel"!!.. 
la.., hI cvery ,.It; III wltkh cd rI.t!;IlaJ to -1'NI.IIIIII'd care peeled 10 NIe -. £xpertI, 6t declslOll$ .::atIfIO( col\ll\iMIl doo't sn:: \lie dUI'@rence' tJ<Ip. 

1IhtId.,....... •on end ~ ScalI at SIr'IIIl Ana, CIIf.• tIIeme Warn t'IIugtIlw MaclIIG1\·. 

Curt :."d H('len ScOIl'of san­
ta Ana, Lallr" learned aboul all 
Ihillllle hard way, ~I\e" tlleir 
daUil.lller M;.,dison was born 
three, monlJ\5 premature IfI!Il 
yt!QI', an ey~ eum indlcnled 
,he had lIle early !iIIIg1!!I 01 ~II· 
Mp8ll1y, a (~"ltIlli'm \Iun ill u.ru-. 
ally cDrT'eCuble, Oocm", Ill'­
!lUre.! !he Scuus Illal there was 
nD cause fDr alal'!'l'\. and a 101· 
lOW-up {<!':It "'115 scbeduled. 

Latl!r, wilen tile ScOll:!l d\:l­
covel"e(1 tile tell had!,", '-n 
done. dlllir HMO demanded 
lhar till!)' see a p,;m4l)' Grr.. 
doctor berore tile tl!5l COIII<I be 
apprOVed, That Ie<! to an eillhl­
week delay, . 

It's too line. Mad""'n ScOlt. 
who ill 00111 JUSl SIll! of 8 y~r 
old, is blind. 

Uphill battl@ 

The ScOO!! e.re SUing tile blS­
pilal. lilt' doctors. tile HMO and 
tile group !/laC avena'" ref4!1' 
I"IIl9 for tile HMO. But HlePlet', 
their Ia.."er. IIaII It;Id !lI8m 

IIIcy operate. &It as iL'wIOSIlll4 IfISII(eI'S, NnOn& cb.e n:ceIII AI- 111 It COIIId be die Ir!I: c.aIIOII of "maIpmctlcc.~ tIIIettll ha.illS Qn HMO reruse 
tI'llnal'!d care organiZAtion. \O:mpl& Itt lIdd.... 1h<I iIIrue: lIB kind 10 be a~ II) UIe "The @jfect or !bl!ll!l baslW. 10 allow a medlenl Let _ one 
SPRaG. till!)' dlicov~rec1 !bal ~ III May. Teas becImI die US,·~ COlIn. Iy ID lei HMOII deb)' aosrrnentll lllat ,_ld d"l<!Ct .:sneer. fOt 
under tome c.oncIitiorB. EJWiA I!nII ID cbaUl!fI~ die • Lawnlllbrs In ~ IX' IeSIS .ttll impunitY, They ex.ampl@ - or naving U!IlI n!!'­_Ie 
could lII!fVe as a IIIlel4 apll\Il "MOl' IIIlel4. 111. L.eaIIIaIllrl !\lYe ~-...J bills 1.111111 canooc be beld aroounlllble In' ~1I1l~ ml_d by a d'l<;IOr, "And 
medical m.all)f'llCt\c::e la_illL j.-.I a law Blvln& _merw ' yaar. wwJd retnDVe tile Ie- • court 0( Ia"',~ Ia)'!l Brian th~l'\!' Should t>II no lepl dltru· . 

Bec:a\I!II'J at ElliS,," HMOII the rigbt In Sle tllelr H)4OI for D1 tlIleld RfoCOI cll.lJn. Welch, I Wubi.nJDOn, D,C" law. ence eu:ner," O·Bn~n sa:r'!f. 
CIIII elBlm Uley Itt merely e.. lIIedlclJmalOl'llCZlOll. SImilar • ne OIIltOd .dmlnlsu&- yrr who specla!l:za! in healUl- Cur1 Scoo mY' "Ih",y nef'd III 
tenslOIlll at employtie benelll me8111r" lire pendlDI lbl. tIoa l1li lied e\IIIt "ft11l114 of care III"'. "COlIJVI!!Il cetUlinlY chanljlll !hI! la..... Maybe thai 
plarll and dlU5 pl'llb!t1l!d tram year 11\ AJallallUl. Ceol'lil. lila c:GIdf" brtdI 1ft mIlPlllO' dldl\" II1"'nll:l !hat In 1974. .. , ....1lI help prevent ror others (I\@ 

stale La.... l1\li1 !\i,ve MYUlII\I to MAtYIllIId. Newl York ,lid New tIaJ aa.- 10 tIM I11III three IN a Ia", NI\ amok" nighlmarP. ..'" • .,..,1 Ihroujjh:' 
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"oluntary Acceptance of ERISA Restrictions 

hereby accept all the restrictions, of ; 

patients with private 'sector, employer-paid health care,including 

forgoing my right to recover damages when a health: 

maintenance organization (HMO), managed care company or 

health insurance company has harmed myself or my 'family --: no 

matter how egregious the company's negligence, how willful or 

malicious their obstruction of medically-necessary treatment or 

how serious our injuries may be~ * 

,­
[signaturel (date) 

Hamc: 

Address:_~,--~____________~_______ 

City: ___________ State:_~----,-_ Zip: _'__-,---:-_ 

*1 recognize that this waiver imposes upon my family and myself 

the same limits on recovery that most working Americans must 

accept involuntarily as private sector employees. 

Return To: Consumers For Qualitv Care 1750 Ocean Park Blvd, Ste 200 Santa Monica, CA 90405 
, fax: 3"10-392-887-1 phOlle: 310-392-0522 " , 



ERISA Casualty Of The Day 
May 6, 1998 

ConSlllIlers for 

Quality c) Care 
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Insurer Told Her'To Reuse Disposable Colostomy Bag For Five Days 


Michelle Leasure 

Baltimore, MD 


lama disabilitv advocate and work for an agency 
that not onlv serves the disabilitv communitv. it is 
staffed by people with disabilities. 'I have several 
disabilities. one of which is an incontinent ostomy. 
I do not have control over mv ,bowels. and must 
wear a colostostomv bag: to'contain my waste. 
Under Maryland law, ostomy supplies are 100'k 
covered bv insurance ag:encies, 

Wh:!n my employer changed insurance 
providers on Sept~mber L 1997, I could no longer 
2et the supplies I required to live. '1 have had my 
ostomy for three years and this was the first time I 
had ever had problems. I fought with my insurer 
for two months before I received any supplies. and 
at that time .the supplies were incomplete. Many 
of the doctor-prescribed items were denied as 
unneeded. so I was forced to purchase them 
mvself. . 

. At the·.time. my salary was 5500 a' year 
above the poverty level and I soon found myself 
in financial trouble as a result. When the few 
supplies I got at that time ran Ou[, my co-workers 
and mvself went back to battle with mv insurer. 
and it was January before I received more supplies, 
a2ain not all that Ineeded. 
• I w~ told by my insurer that I was 

expected to use disposable bags for five days 
each. Now pardon me for being so graphic. but 
it's necessary, I work in, the! public arena. and I 
\ .... a.-; expe!cte!d to (and this is ve!rbatim) "wash the 

ba!!s out in the! public rest rooms that I fre!quefiL 
waik II use a \vhe!e!ichaifl to the! sink v.:ith my· 
ostomy exposed. and finish washing the! te!ce:-; 
out into the sink; the!n reattach it to m\ flan 2e," 
It would be the same thing: as asking: ;]' mothe!·r to 
empty a diaper;' rinse it out in the sink anJ 
reapply it to her baby for fiVe! days. 

I have systemic lUpus. so I also haVe! a 
compromised immune system. To even ask 
anyone. let alone! a ,p~rson with immune 
problems. to use public restroomsin such a 
fashion, is sheer and absolUTe insanity. 

In mid-April I finally received a full 
month ~upply of ostomy products, but I had 
been out from work for 2 ,II::! months. livin!! in 
my bathtub because I had not had the supplies 
for that long. I even spent a week in a nursing 
home as a result of this and had another stroke 
requiring a hospital sta): because of the stress 
from this battle . 

I am a person who could get the medical 
benefits I require from Medical Assistance if I 
were to quit work and go on welfare, The 
bizarre thing is. I want to work--and I am paying 
imo the system. but cannot get the services I' m 
entitled to and work so hard for. 

I was supposed ,to have corrective 
surgery to fix' the bilateral spinal implants' that 
have "fell out" of their socket and are currently 
free-floating in my right side. I actually hav~ to 
push them back inside my body sev.eral times a 
dav andni2ht. My insurer has only one doctor 
th~y will allow me to see 'tl1"a'f'Can' do the work 0 n 
the implants and he is unavailable to see me until 
the end of Mav. That is just to see him--I have 
no idea if 'he' will then be <lble to schedule the 
surgery then. or if I will have to wait another -six 
months, I' cannot stand the discomfort much 
long:er. 

• I have been told that because of the 
ERISA loophole my insurer is protected from 
legal liability for delaying and denying the 
medical care that I so badly need. I am 

. convinced that 	if I were able to hold my insurer 
legally accountable I· would .be getting more 
attenti ve care, 

PeJlliillgli:ti£'l'lIllegisituioJl Imllid restore the relllt:'dies o(patiellf:i lI'itll ellll'lora-J1£1iti "('£11th care lI'hollre unable to 
recOl'('I' dWl/lIges agaiJlst WI HMO or insllrer that IU/nl/s them. ht:'callse ShU,' hll\'S pml'idillg dllltlat:l!s £Ire preempted 
hI' thc/L'dcml EII/plm'cl! Retirelllent /IICOIII(, S(,CIlrity Act of 1')7-/ or ERISA, COII.'illIlli'r....ji,r QI/ality Care \\'il/ fax 
dt/ill-the pictllre Will story ufal/other ERISA ell.malty to legistcllar.\' alld opiniol/ Il'lIllel'S Illltil !'('lIdiUg legislatioll is 
lleft'fll//JolI. 	 ' . 

http:l\'U'U',('OIUUllle!'lf.:tJ.lc;uio::.or
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The most important component of managed care reform is to hold health 

plans accountable for their "medical decision-making.' . 


There are certainly high~qua1ity managed careplans in this country that 

provide appropriate care to their patients up front. However; the unfortunate 

reality is that as long as there is no serious Jinancial consequence to denying 

appropriate care, many health plans will continue to do so- such behaJdor is', 

simply in their financial interest. ' , 


Some 125 million workers are in healthplans that are'pmtec;ted by ERlSA. 

ERISA provides ,a shield that protects health plans, from being held financially 

responsible for damages caused by their denial ofbenefits; Changing that 

component of ERlSA is vital to ensuring. meaningful managed care reform. 


That is why I am proud to be here today with the Consumers for, Quality Care. 

For the pastrtine weeks I have been sending to all the Members of the 

House the daily horror stories compiled by the Consumers for Quality 

Care of people hurt uri.der 'COday's ERlSA liability limitations. 


I have a compilation of these reports and copi:es are here today for anyone 

who would like to review them. One such story may be an, anecdote,but this 

daily drumbeat of people killed or maimed by managed care plans - with the 

plans facing no consequences for their actions -- proves that this is a national 

epidemis: that needs to be addressed. , ­

As these reports show, ERISA limits damages that can bE: collected by people 

in employer-proviqed ,health plans to the value of the benefit they were" 

denied ,- and this' limi ta tion caus.esgrea t harm and suffering to, the injured 

individuals and their families. 


To provide an example, if a plan denies a woman a mammogram because the 

plan doesn't believe it is necessary":' even though the plan clearly covers, 

mammograms for women- and that woman is later found to have advanced 

breast cancer that could have been detected and treated if she had been given 

the mammogram the plan had denied, the only damages she can obtain from 

the health plan are the costs of that original mammogram. Even if the plan's 

actions caused that woman's death, the cost of the mammogram is all her 

family can recover! 


.' 
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The fact that h~fl.lth plans are causing such harm to people and are seeing no 
consequence to ::those actions, is wrong an.d unjust. If a doctor or hospital 
were to treat a patient in the manner described in any of these cases, that 
doctor or hospital would be sued for medical malpractice. If health plans are 
going to be in the position of making medical decisions, they must be held 
similarly- accou4table. It makes no sense to do otherwise.. 

~ 
That is why the!lERISA liability provisions of HR 3605, The Patients'Bill of 
Rights, are a fuh,damental component of ' meaningful managed care reform. 
You will note t~at the Republican managed care proposal- which has yet to 
be introduced ~J!)will not inch-ide these.prgtections. That's just one of t.he 
missing compon.ents of their sham "reforin" bill. We must not allow this 
Congress to pa~~ legislation that avoids repairing this fundamental problem 
of.today's healt~ care system. 
'I 

'i 
Again, I am pro\ld to be here today to make the case that changing ERISA 
liability cannot ~e left out of a real Jnanaged care reform bill. . 
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By Thomas W. Self " 

A
SAN DIEGO 

s a doctor wbo ran aI.oul of 
managed care..l find 
it fasclnatiag to hear 
the explanations of 
health malntenance 

. and other managed­
care organiz",tions for the low opIn­
Ion the public has of them. For exam­
ple. the California Association of 
Health Plans, my state's trade group 
for H.M.O:s, blamed "a t:Ouple of 

c:ernecl wltb keeping down costs. 
When I explained that the tests 

" were appropriate In all cases and 
that 1Deeded to spend adequate time 
evaluating each of my patients, my 
comments were biushed aside. Pres­
sureson me to see more' patients 
Increased. In the outpatient clinic, It 

'There 5 a reason 

" continued, legal action became nec· 
essary. 

As dlsturbed as I was by wbat had 
bappeued tome, I was sbocked by 
what came out at the trial. The smok­ (
Ing gun of the case came when a letter 
written to the president of my medi­ .. 
cal group by a top official of a man- to 
ageck:are organiZation surfaced dur­
Ing the discovery process. It pointedly ( 

Stories being repeated. over 'and " warned that the organizatlall did not 
over" for their bad Image. peop1e are wary 0 f Wish lis patients to be referred to me ~ 

The trade group's comment was in , " , because J ordered too many "c:ostIy .. 
response ~o my victory tWO months H.M.D.s. tests" and because I was a "provid­ to 
ago in asuit that was one cf the first er" wbo "still doesn't understand how 
to test new laws in various states, managed care works.:' If the presl· t 
includl'tg California. that protect doc­ dent could not solve this problem, the .. 
tors from being punished for ordering was not uncommon for a nurse to rap letter insinuated. patients would be .. 
appropriate tests and for spending on the door during a patient· exam sent elsewhere. Within a month, I was 
additional time with their patients. and unceremoniously call out, secretly written out of the bud&et for "C

"You're I'UIlI1lng behind.'" the coming year, and about three 
fice has been flooded With calls from 
Ever since the jury's verdict, myof. 

Two of my colleagues in the gas- months later, I was dismissed. 

" 
dOCtors and patients recounting their " troenterology unit resigned trom the It also came OUt at the trial that. t 

group, leaving me as the sole obsta· while the younger doctor hired to re­
hear the same one twice. c1e to the "new phase': of medicine. . place me had gcneratt'd· enormous ~ 

1 have been a practicing pediatric 

" own horror stories - and 1have yet to 

In the ongOing attempt to force me revenue in a short period and was ,. 
gastroenterologist in San Diego for out, too. secretaries were asked to commended by the medicat group for ,. 
more than 25 years. Before the advent tokeep notes of my statements and doing so, he was involved in several 

activities Wtthout 'my knowle<lge. Fl· medical incidents, includihg the deathof managed care, I ·had a reputation 
nally, on July 14, 1995, I found a te~ of one child and seriou~ury In two (

for being a thorough and careful diag. 
termination I!:tter on my desk. others. The medical group reached annostician. BUI as managed care be­

After, I was fired, and while I was out-of-court malpractice settlement,·came more powerful and as patients csetting up a new practice across the the doctor's privileges at the hospitalwere turned into "COSt units," rny 
street, the group's staff told my pa- .were dropped, and he Is no longer cmedical group, now affiliated with 
tients that 1had left the state, or that With the group."various RM.O.'s, began to cri~icize 
1 did not accept their insurance, or After a three-month trial, the Jury ...my thoroughness as amounting to 
that something tenible had hap- found that the reason for my tenni. fA""overtesting." insecurity or indeci· 
pened that they could not talk about.. nation was to save money for the ...siveness. The board expressed con­
My patients "later tOld me that they . managed-care organtzatlon and my ...cem.that I would jeopardize. future 
·felt abandoned and were confused group. 'The JUrors relied, on Callfor­referrals to the group by managed­
and frightened by the loss of continu- nla Business and Professional Code fA"care organizations, which were con­
ity of care when I was terminated. 2056, whereby a doctor may not .be .. 
When it became clear that my pa. dismissed for advocating approprt­ .. 

Thomas ii', Self has been a pediatric tients were in distress and that 1 ate care for patients. They also (gastroenterologist in San Diego for would not survive in solo practice if awarded defamation damages be­
more than 25 years. this interference and defamation cause of the untrue and disparaging 

remarks the medical group circulat­
ed in an effort to discredit me. (The 
verdict will not be appealed, because 
the medical group qUickly settled 
before the punitive damages phase 
of the case.) 

F
om the enormous pub­

. .. . .lie and press attention 
given to the verdict m 
my case,. It is clear 
that many Americans' 
are unhappy" with 

managed care. Despite all thepoUti­
cal noise about reform, H.M.O.'s stl11 
hold the high cards. In California. for 
example a committee in the State 
Sehate r~ently &pproved a bill that 
would allow a health plan to choose 
its own reviewer to consider the ap­
peals of patients who had heen de-­

Focus too much on 
your patients and 

you get a pink slip. 

'~ied coverage for particular tests or 
procedures. The measure would also 
not require the H.M.O. to pay for 
treatment the reviewer recommends 
and would exclude from review any 
treatment that costs less than $2,000. 

Patients continue to be denied vital 
(jiagnostictests and procedures be­
cause H.M.O:s and other managed­
care groups bring pressure on doc­
tors to whittle down costs. It is also 

. discouraging that, in my experience, 
H.M.O. business executives seemed 
to expect and receive timely treat. 
ment for their children rather than 
have to walt for the tedious and 
lengthy treatment authorizations 
that regular H.M.O. plan members 
must endure. Also, in two instances,l. 
was told to do whatever was neces­
sarv with M thought given to caSt, 
by "the executive whose children 

"were being treated. , 
Don't misunderstand _ I"1DII per. 

sonally not against the concept of 
managed care, but rather against the 
evils It can generate. A weU-or~ 
managed care system can prevent 
the disparity of treatment where one 
H.M.O. authorizes even acupuncture 
and biofeedback wfJle another balks 
at alloWing procedures like bone mar­
row and organ transplants. H:M.O.'s 
must allow independent and objective 
reviews of cases rather than rely on 
cursory checks by doctors who· are 
eager to placate their j:Iowerful 
H.M.O. customers. " 

Surveys show that patients' faith In 
health malntenance organizations 
and in dOCtors has badly eroded. ThIs 
inherent distrust of doctors and their 

recommendatiOns can only under­
mine the traditional physician-patient 
relatloilship, which isso vital to suc­
cessful treatment. . ~ - , 

After tIie verdict in. my case, I 
received a congratulatory letter trom 
a well-knoWn pediatric' surgeon in 
California, The rewards of being a 
doctor, he wrote, are "largely meas· 
ured In Identifying what Is best for a 
patient and 91en having the opportuni· 
ty to do what one believes is correct 
and best for thatpatlent." If medlcme 
wIli heed tilis doctrine under ali cir­
cumstances, then the tendrils of greed 
Inherem in managed care will notbe 
able to find fertile soli In which to take 
root and grow. ' 0 

Note to Readers 
The Op-Ed page welcomes 

unsolicited manuscripts. Be­
cause ot the volume Of submis­
sions, however, we regret that" 
we cannot acknowledge an artl' 
cle orretum it. If m~crlpts 
are accepted for publication. 
authors will be notified within 
two weeks. For further infOr­
mation. C4l1 (212) 556·1831. 
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Woman On ·"Inside" of Health Care Benefits 
Learns The Hard Way About Being On "Outside'" 

Judy Lerner 
. Studio City. Ca. 

I was a p::incipaJ 
with one of the largest 
benefits consulting . firms 

. in the world. As an 
~insider" in the world of 
employee benefits for 

twenty years. I was a defender of the Msystem" 
untill found out the hard way about the abuses in 

. the managed care industry---llivedit. 
On June 21. 19961 felHiown the sta.irsat 

home. fracturing my right leg in three places. 
dislocating my right ankle. and fracturing my 
left foot. After undergoing emergency surgery. I 
emerged with casts on both legs ant;ifive pins and 
a plate in my right leg.. lspent nearly three 
months confined in mv third-floor bedroom. 
totally immobile. The. physical torture alone and 
the long road to recovery would have been enough 
of a burden to bear: but my medical plan and my 
employer turned it into a nightmare.. 

My health care plan denied paymenffor 
medically necessary ambulance transportation. 
to my doctor's office'for follow-up care even 
though I could not get into a normal vehicle. had 
to be carried down the stairS. and had coverage. . 

. under a medical plan whose legal plan document 
says it pays for transportation in an emergency 
or for medical necessity. . 

Three weeks.after my accident. my health 
care plan also tried to cut off my home health 
care. even though I was immobile and totally 

. dependent on trained assistance for every bodily . 
function. medical need. and activity of dailv life. 
A few weeks later. my home health benefits'were 
actually terminated. forcing. me to' pay for them 
myself. My health care plan contended that I 
should be able to go up and down three flights of 
stairs on crutches---even though I had casts on 
both legs. suffered from vertigo. and initially 
became injured by falling down the stairs! 

I have continued to appeal Without 
success these outrageous denials of medical 

benefits that go agciinst the very provisions of the 
plan itself. as well as against the orders and 
opinions of all my treating health' care providers . 

And to make matters worse. mv 
employer's actions when I returned to 'work 
aggravated a chronic illness I have. rendering me 
Incapacitated. But to no surprise. my employer 
also has denied my long-term disability benefits-­

. even though I was approved for Social Security 
disability (the strictest disabilitv'mandard to 
meet). Medical and disability benefits are 
expensive and my employer loses nothing by 
c,ielaying and denying them. 

Unfortunately. ERISA precludes me from 
seeking compensatory or punitive damages. 
Vnbeknownst to the public at large. in today's 
health care environment. if an employer or its 
benefit plan denies care improperly and the 
patient is irreparably damaged or even dies. the 
onIv action available is a suit for the amount of 
benefits denied: legal fees are riot even guaranteed ­
" even if the plaintiff succeeds. 

The majority of employees in this country 
have some form of employee benefits coverage that 
by and large they don't understa.nd. In Mnormalft 

situations, more and more people .are haVing 
trouble getting their expenses paid under their 
beriefit plans: in cases of serious accident. 
catastrophic disease. and chronic illness. the 
problems in getting benefits paid are staggering. 

No matter, how egregious"ttn!'vialation of 
law or good faith. benefits law does :not allow an 
employee to sue the employer or it's benefits plan 
for damages--even if denied medical care results in 
irreparable bodily harm or death. People in this 
country nee~ straig!lt talk about whi3-t to expect 
from their benefit plans and how to iget what they 
deserve: they need the story. their. employers will 
riever tell them. . . 

The ERISA Loophole must be challenged 
and changed or more and more inqiViduals will 
find themselves trapped in a no win situation that 
leaves them With nowhere to tum and the health 
care industry immune from legal responsibility 
for denying or delaying medically appropriate 
care. 

Pending fecierllilegislation wuuld restore tiJt! relllt!l/ies II/pmiems withelllplo."er·paid Ileoltil I:Ol'e wito are III/able TO recover 

lIwl/ages agaillst llll H'\IO or insurer t/tar Jwrllls thelll .. b<!cclllse sWte' laws prontlin,!; dall/ogl's lin' preelllIHnI by tfle federal 
£1II/lIo."ee Rctin'IIICIII IlImllle Secllriry ACI of 11.)7-1 or ERISA. COII.HllllersjiJr Quality Carl' lI'illfox daily tbe l,i(,lIIre tllld 
Siory O/W1OIhl'" ERISA ('(twain' to Iegislo/{)r.~ lIlId "I'illioll IClIcll'l:!.l!lIIil pellding /egislatiOlI iSlIcled UpOIl. 

http:understa.nd
http:tlll<l,i:t�I}(�\9i('(mSllml'rlI<lIc/'UI/g.org


ERISA 
, il 

Casualty Of The Day ConSUlTI,ers for 
I' '" 
il 

'May 8, 1998 
1: 

'I 

Quality'~ CareIi 

pl"",e'UJOJ 391-05::::
.1 "t'I>, 1I~1'''',c''n.(umt'nnlll'l"JtI(:,''r::
'! 

Baby Blind Becau :fof HMO D~;:;:··""'"mm,u''hJ';''''' 

ii 
II 
11 

Madison Scott 
I

Orange County, California 
\1 ' , 

Madison Scot1 was born premature. but 
otherwise tieciithy. Today she is pennanently 
anc;i complete!,y blind. ,Her parents. Curt and 
Helen Scott. claim the HMO 'they counted on 

JI • . 

to care for her was more worried about 
savine: dollars:lthat it was about savine: her ' 
sie:ht.~ Yet. b~buse the Scott's receiv~e their 
h;alth care th~ough the'ir employer. they , 
have no remedy against their HMO. ' " 
'Madi~bn was born' three months 

, .I 

premature. She was at extreme risk for a 
condition khown as Retinopathy of 
Prematuritv dr: ROP. Extra care is required . '\ 
to protect the::, vision of premature, newborns 
because the ~~tra oxygen they receive after 
birth can, caljse blindness if not properl,Y 
monitored. f..0P is very. treatable if 
monitored clp~ely and treatment stops the 

. disease if started earlv enoue:h. 
, Madisbn was' examined bv' a 

'pediatric opt~amologist six weeks afte~ her' 
birth for sie:n's of ROP. However. he - like 
her other- HMO doctors who received 
financial inc~ntives to delay treatment -,­
didn' t discus~ the seriousness of Madison' s 
condition with her parents or perform the:l . " , 

~ , 

exam needed to determine her' t1~eatmenL 
Nor did the doctor tell Madison' s parents 
that Madison cpuld go blind if proper care 
and monitoring wasn't done. 

Later. the HMO delayed approval of 
the referral for the test. and consequent Iv. 
Madison wasn't seen by the eye'speciali~'\t 
for weeks, When the opthamologist finally 
saw her, the examination revealed that, the 
ROP disease had progressed signit:kantly. It 
was only then that Madison's parents were 
told that their daughter had a disease that 
causes blindness" Her condition w'as so 
serious that the doctor set all appointment 
for the same day with another eye specialist. 
That specialist told Madison's parents that 
the disease had progressed to the last stage 
and immediate surg'ery was required to try to 
save their baby daughter's sight.' 

Madison's parents decided to take 
her to a specialist outside of 'the HMO for a 
second' opinion, to the Jul~s Stein Eye 
Institute at UCLA. The do~tor from the 
Institute told them that he· wanted to do 
surgery on Madison the -next day' in order to. 
try to, save her sight. Her parents called their 
HMO for approval of the emergency' 
surgery, The HMO refused to give approval 
for the last opportunity to sayt..M.adison' s 
vision. 

After five failed surgeries. over the 
course of 3, weeks. doctors told Madison's 
parents that 3 month old Madison was 
completely and permanently blind. ' 

, Her ,parents cannot seek damae:es 
,against their HMO for Madison's fut~re 
medical bills because ERISA preempts state 

, law causes, of action for damages. Pendine:' 
federal legislation would restor~ the Scotts"; 
state court remedies. 

Pending jedera(legislatiol/ w01/1d reSTOre tire remedies ofpatiellls with employer-paid health carl' IdlO (Ire 
JIIIl/llle to recm'~r damages agaillst all H/vIO or illslira that harlllS tltem. becl/llse state Iwrsprm'idillg, 
dUll/ages art! pr.relllptl'd by the federal Employee !?etiremellllncolI/e Secllrity Act or /1)7-101' ERISA. 
COl/slI/flers ;in' QualifY Carl'. will/ax daily the pict,'lre and story ofWlOtltcr ERI.)·,-\ ell.malt," to legislawrs 

"lIml opinion It'l/~lers IIlItil pellding legislarion is acted upon.' ' , 1 ' " 
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At-Risk Mother Not Admitted To Hospital 

,Loses Baby, Has No Remedy" 


Florence Corcoran 

Slidell, Lousianna 


Florence'Corcoran tragically ,discovered 
that 'the ERISA loophole stripped her 
of her rights and remedies to protect 
herself under state .law. Her case has 
become the mO,st frequently .cited 
precedent used by HMOs hiding from 
state lawsuits. 

, <;::orcoran was faced with a 
high-liskpregnancy. Her ,obstetrician 
ordered her hospitalized. as she had'. 
been successfully in a previous .', 
high,.lisk pregnancy. Yet her managed 
health care company; United ' 
Healthcare. overruled her doCtor and 
denied the hospitalization, even though 
they had a second opinion agreeing , 
with the doctor's advice. Instead 
Corcoran's insurer ordered home 
nursing for ohly 10 hours each day. 

Duling the last month of Corcoran's 
pregnancy. when no nurse was on duty, 
the baby went into distress. Denied the 

monitors and care of the hospital. the 
,babv died., ' . 

Because Corcoran received her 
health insurance through her 

, employer:' the' ERISA loophole freed 
her insurer from liability. Mrs. 
Corcoran's wrongful death action in 
Louisiana state court. alleging medical 
malpractice, was preempted. ' 

Fifth CircuitCouI1 of Appeal Judge 
Carolyn DineeI). King ruleo in the case 
that "the basic facts are undisputed," 
but "the result ERISA compels us to 
reach means that the Corcorans have 
no remedy, state. or federal, for what 
may have been a selious mistake." She 
continued, saying ERISA "eliminates an 
important check on the thousands of ' 
medical deCisions routinely made. With 
liability rules generally inapplicable, 
there is theoretically less deterrence 
of substandard medical. decision 
making." 

. "If I go out on the stree~ and murder 
, a person, ,I am thrown in jail for 
, murder and held account."!rbie,:' said 

Corcoran. '~at's the ·difference 
between me and this Clerk thousands 
of miles away making a life deciSion 
which took the life 'of my baby and she 
gets off scot-free and keep$ her job. 
They don't get held accountable. And 
that's what appalls me. I relive that all 

, the time. Insurance companies don't 
answer to nobody. Nobody, knows about 
ERISA. ".;" " , 

Pending jederal legislmioll wOllld restore the remedies ofpllfil'lIts \\:irhelllp/orer-paid healrh care willi are wit/hie /() recm'er 
dalllages against all HMO or insurer fhar hlmlls them. because sfllfe I(/I\'J providil/g dalllages llf(' pre(,lIlpu'd hy·rite federal 
Elllplm'e(' Rerir('lilcllf Incollle Secllriry Act vf 197-1 or ERISA.. CmlslIlIlers jor Quality Care will fax llaill' lite pictllre ami .'ilOn' 
or lll/oTher ERISA caslIalry 10 legisillrors lIIu/ opillio/l lellders III/Iii pmtiil/g legislllliaN is (l("red UpOIl.. ! 
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Disabled & Denied 

(1 
.. - '~ 

~!I ~ 
, I,,I 

/1--' 
h 

J 
Santa Monica, CA. 

~~ 

In June of 19:94. I sustained an injury to my back 
and neck when I fell on slippery floor outside of my place 
oi employmenL The ramifications of that fall 'still totally 
dominate my life -- p~ysically and finimcially. For the 
last three vears. I have been disabled and will shortlv 
undergo a s~cond surgefy on my neck. I was depending 0 ~ 
the long term disabilif¥ insurance I had paid for through 
my employer ,to pro~ide me with the onl.\' income I 
h3d .. ,bul because of ~ legal loophole of ERISA. the 
insurer brazenlv refused to fulfill their contract with me. 

~ II . 
ERISA allowea the insurance company to throw 

me into financlal crisis~ to siphon whatener'gy the injury 
h;JLln't already taken. to;hnsure" that I had no viable legal 
recourse - and, to 'iunher' "insure" that the insurance 
compan\' h3s no leeal :Iresponsibihtv. 

- , ~ 11 ­
My Insurance,,company has deliberately violated 

the tenns of their agreement with, me. u'nnecessarily 
del3yed the proceSSing, of my claim-for six months. 
continually withheld r~quests for important information. 
ignored repe:lted phoni calls. faxes and mail. withheld 
moneys owed to me. ~d when finally dispersing some 
moneys due. did not ~xplain ,the withheld money nar-, 
provide an itemiz:Jtion for the' withheld monev, 

. It was nOl untii I enlisted the help o(from a state 
Icgisl:ltor. ;i Lnited St~tes Representative. and the New 
'f,'ork St:lte Departmept qf Insurance that l.was able to get 
:Jny, of the money due t\'c or any appropriate response at 
all Irom my insurance ~flmpany. 

My insur:Jnce'!company knows that because or 
the ERISA loophole. a 9issatisfied policy holuer 1.7;10 only 
UO so much Ic!!all\' to them, Moreover. the recourse for :l 
person like m~sel-f is ei'lremeiv limited, 
, For ~:'(;Jmplc. ~hen I -went to tile ,suit in Feuer:J1' , II

Coun :lgalnst my IOsura?tc:: company. I was tolLi by :l weIl-
I 

.1 
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reputl!u law linn that I woulu have to pay ;morn~y fees 
while the C:lse weni through thl! lengthy proc.:ss 01' trial. 
and if I won a judgment. ERISA woulu shklj my Insur:mct! 
cllmpany from h:lving to p:l) punitive' uam:lge~ or Il!gal 
fees, My insurance comp;.my would only be respnnsli'lk 
ior the amount owed for medical bills, 

'Worse yet. if I were to lose. I woulu b.: 
responsible for paying both my insurance company' ~ 
legal fees and my own, So they told me that they coulu not 
helJJ me. nor did they know oi a law finn who would. They 
said they received many calls like mine ... and they wished 
me luck. 

I am persistent in fighting this matter because it 
seems clear to me that' ERISA protectmn is' innuencin£! 
my insurance company's claims processing and payout 
behavior. In other words. they have no incentive to 
process an~ payout in an appropriate manner because they 
are protected from prosecution by ERISA, 

In my C:lSe. my insurance company managed to 
hang on to my benefit money for ne:Jrly a year! And 
during that time. they' kept that money invested and 
profited from that investment. while thev threw me into 
financial crisis. I had to drain my savi~gs and borrow 
money from my family. I have not only been disabled. 
weak and in excruciating pain. but have had to live in' 
constant worry because my insurance company was 
blithely "stonewalling" me. I have spent hundreds of 
hours trying to contact them and petitioning for help, 

Contrary to what it would seem to offer. ERISA 
affords no realistic leeal redress for mv insurance 
company's behavior. I; facio ERISA enabl~s insurance 
companies to defraud policy holders with the assurance 
that they cannot be expose'! or held responsible for their 
behavior in any meaningful way. 

, I worry that many injured and' disabled people 
cannot put forth the effort or have the knowledll:e I have to 
fight this banle. Many pepple with v&lMl-itlsu{ance suffer 
physicallv and financiallv frc>m the ne21hrence that 
ERISA e~courages. Had I ~ot persistently b;ftl~d with my 
insurance company every step of the' :!lay by writing 
letters. documenting every transaction. faxin!! to 
numerous places. copying every hard copy paper. 
enlisting Congressional support. sending countless 
certifieu letters to all people and compani~.s involveu. I 
woulu not have, been Jluandally or medicallv aided. 

,I have now spent four years conte~dinlZ with this 
laborious and time consuming process, Hac.J I ~!!otlen my 
disability insurance through my personal 'in~ur;nce al!e~t 
I woulu of at least hau leg:ll recourse, ~ 

I beli'cve the ERISA loophole must be changed, 
in order for insur:mce, companies to behave properly, 
LnLler the current ERISA protection. the insurance 
companies have no incentive to do so. 

Pelldillg Ji'd('ral/('gisfli{iml 1I'0uid restor£' the remedi£'s o/pwlefll.l' with emplo."('r'paid "('altlr car(' ;I'!w ar~' /lllable to 
r('c()\'{'r c!WIICI.!!C,\·lIgllill.\'1 ~/fl H,\t/O or, iI/surer tilar harms thhll. hccCIIlse stl/le laws pm!'idlll,!! ciamages are preempted by 
Ihejederul ElllpIOl'('(' ~1'{ireIl/I'IIIII1COllle Sl'cllriry Act of /97.;. 1;1' ERISA. COIISllmer,\·./()r Quali/Y Cw:!' ~l'ill fax daily 
tire plCturi.' (/1/(1 Slill:, lJ},lwlotlu:.r ERISA ca,~lIalry lO legisl{/t{Jr.~ allli opillioit./mdas IIl1lil pIC/lilillg /egis/miml.is acted 
111'011, :! 
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HMO'Refuses Expensive Tests, Wife Does Own 

Research To Diagnose Ailing Husband 


Frank 
Dutcher 

Azle, TX 

As Told By Deanna 
Dutcher: 
From 1986 my husband 
Frankie did line 
construction and took., 
out electrical 

tranSformers, Polvchlorinated Biphenls ,or PCB' s, a' 
toxin. are found i~ these transformers and because of 
their health risk. must be replaced through attrition or 
when they 'are 'leaking. Li:ver dysfunction is a 
recognized symptom of PCB expos!Jre. 

Mvhusband'shealth problems started in 1988, 
when Frankie be!!an to have infrequent black~out spells. 
,Bv 1993 he was -wakin!! up with occasional nausea and 
di'zziness, sometimes v9miting before he went to work: 
He had some swelling in his hands too, 

We went to our familv doctor and the tests showed 
elevations in his liver en~ymes which meant that there 
was possible liver damage. The doctor never told us that 
at the time and just put Frankie on an anti-depressant•. 
but his symptoms continued, , 

In 1995 Frankie had ,lost an unexplained 28 pounds 
in one month and woke up one morning vomiting 
violelJtly, He went to his doctor and the, tests revealed 
that those 1993 enzvmelevels were worsening .. jt was 
the first we knew o'f them, ' Frankie was referred to a 
specialist who did a physical exam and aSked about our 
family history, Due to Frankie's symptoms. exam and 
discussion. the doctor expressed that he felt "it was very 
important that Mr, Dutcher have a liver biopsy as soon 
as possible," Yet. once the, doctor realized' which 
insurance, provider we had. he abruptly changed his 
di;.I!!nosis.' In short. the doctors response was. "Let me 
tell- you. you have bad insurance,.. dis-incentives 
throu~h your HMO restrict the care !!iven to patients on 
their -pl;n," He suggested we repo;t back to their our 
doctor and have him order a CAT scan, 

Aiter explainmg t('l th..: new' physiCian the history 
svmot~ms and previous doctor's' diagnnsi~. th..: 
~~st~('Iinierololl:ist dOlimed he did not bdieVc;: the prol'llem wa~ 

';clated to the- liver. Instead. the doctor ielt his ,prohkms 
l'onc~rned the stoma..:h and proceeded to test fO,r ulcers, When 
the tests returned negative. we took out a S2.000 IOOln and 
went out of the HMO'~ network, On May 27. 1996 v.-e !'inally 
receIved a dia2nosis, The doctor did a physical exam, blood 
work and a ,CAT scan and informed us that "there were indeed 
other possible causes for fatty liver. toxins or ceA8indrugs 
bein!! among those causes." 

, -Once the test results were back. our new doctor. informed .. 

us that Frankie had "some very seri~us health, problems 
includin!! an, enlarged heart and 'hardening of the' arteries,': 
Moreov;r. the doc;or felt that '-these conditions in a man of 
31 years old warrant immediate attention." 

. With that diagnosis in hand. we changed HMO'providers 
and staned a' new -cycle of problems with -our new HMO, Our 
new HMO sent uSto two more doctors. one of which a claimed 
"there was no other possible cause for his condition other 
than his weight," 

We learned more about the symptoms of PCB exposure. 
and : pointed to those same symptoms in' Frankie, Bu~ the 
doctors were more adamant that the PCBs were riot the 
problem. Basically. if there are classic signs of liver damage 
in; someone and you know that there is a direct pathway to 
,PCB for that person: it' would make sense to check out the 
Iiver. 

We hrivebeen the victims of managed' care. Everything 
we' have learned about Frankie's condition has come from 
outside our HMO network and has coine at ouro~,cl]se. 
We have been denied and delayed care and services. delayed 
and,denied prescriptions, canceled by our primary doctor for 
requesting care. denied appropriate care. and finally' e.ven lied 

,to, in order to cover these problems up. We' have been 
co~pletely'ignored'in our attempts to complain toihe HiV~Os 
involved, ' " 

I behevc qur ,HMO knows we hav~ no legal remedy for 
denied or delayed care because of the ERISA loophole. Until 
HMOs are able to be held accountable for denied or delayed 
care. I am convinced that more people like Frankie and I will 
continue to suffer at the hands of managed care. 

; '. . 

Pelldill,~ .ti!dualiegislatiOlI would re:5/{~retlu; remedies o/patiellts with I!lIIplm'er'pllid !rei./ltll care w/w are I/I/(/"'e til 
rccm'a damages a,l!.lIillst lIl/'HildO or illSltrI:r tilat ill/nilS them. becanl'e stllle law,I'r:n!\'idiilg dall/age.I'lIre preempted 
In' the federa/Employee Retir('tUl'IIt II/COllie Security Acr of IIiN or ERISA. COl/sumersjllr Qualin' Carl' H'W.!'!., 
daily rhe pi('lIIre lImlstory lI(wwtller ERISA ca,walty to legislamrs lIml opilliolllcaLiers I/Illil /~el/~lillg 11'gi'~'I(/{ioll is 
«oed ItPOil. 
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Denied l'1ental Health Care Leads To Death Of Depressed Boy 


if 
~ ! 

er 

As Told By His Mother. 
My husbal)d and my son to the HMO doctor on 

three separate, occasions. 'I questing a referral for psychiatric 
care. Under the terms of mv coverae:e with mv HI'vIO. mental 
health care is covered for 2(fvisits fo; "crisis intervention." , 

To this day. I am unable to determine what my HMO 
deems to be a .crisis. Howe~er. my son was failing schooL had' 

.
performed self-mutilation or his a~s by burning and carving 
himself. used drul!s and alcohol. and had several encounters 
with the poliCe. ;"hich w~~e becoming more serious. This 

I ' certainlv felt like a crisis situation to me. ' 
. We asked for a r~ferral for ei2hteen months. The 

first two times we were btushed ofC b; the doctor with the 
explanation that he was :!actin~like: a normal teena2er. 
Realizing the need for trea\benl.~we took him to a counseling 
center on our own. Bill's,treatment was based on a slidinl!. 
scale. and we soon realizedi;that he was notgeuing the kind ~f 
professIOnal experlenced:i care' necessary. Instead. hiS 
counselor was a. displaced aeros,pace worker -who was 
changing careers and perfotming his internship at this center.: 
We really needed an experifnced psychiatrist with a history of: 
successfully treating adolesc~nts. . . 

I called the HMO doctor and ae:ain asked for a mental 
health referral. The doctor told me that my HMO would only, 
approve a referral in the event of a suicide attempt. (Assuming 
at least some suicides auerriptsare successful. this probably, 
docs tend to save my HMO'money.) He stated that he had as a" 
patient a teenage girl who ~as raped and requested a mental, 
health referral and the HMO would not approve care for her. 
so they would not approve c~re formy son. 

The doctor prescrib~d Luvox for him. I do not know 
much a.bout psychiatric i;medications. however. I was 
concerned that the cost ~as a factor in prescribing this' 
particular medic:llion instead of the more common Proza" L 

and therefore may be more im:lined 10 continu~ treatmcnt. My 
son decided to quit taking Luvo\ after twcnty days ~e;;ausc he 
did not feel any affect from it. 

We were left on 'our own with no when: 10 turn ami 
my son's condition deteriorated rapidly. In one of hisJinal 
incidents. he became very agitated and he 'called the police. 
My son told me he was going to have them coine over and 
shoot him. He made a lot of statements about .havingthe 
police kill him: . When the police finally took control of the 
situation and took him into custody. they were very adamant 
about Bill needing mental help. BilIJUld' I agreed. bUltold 
them I had been unsuccessful in getting him any through my 
HMO. . 

While in custody he was seen by a court ordered 
psychiatrist. She said my son should be considered a suicide 
risk'and should be treated for depression. She said he needed 
to be in an environment where he could get intensive 
counseling and was in need of more counseling than he could 
get in a community environment. . 

Against our concerns. Bill was sent to the California 
Youth Authority. 1 was assured they had good security and 

that.he would be segregated from the mor:e. dangerous 
offenders. Ten days later he was .in a fight and died of a brain 
hemorrhage. I saw him the day before he died for two hours 
and he, looked good. He was joking and asking about the dog. 
etc. I left thinking that things were going to tum out okay 
after all. His autopsy notes that he was on Prozac. They never 
discussed this with me so I don't know for how long. but I 
wonder if this is the reason he seemed to be doing better. 

.1 personally don't think my son would have ended up 
dead if he could have had the' proper medication and 
counseling much sooner in the pr~ B.ecause my son 
received 'his health care through'my employer. we cannot hold 
our HMO acco':'ntable for denying our son the mental healtb 

'care he so badly needed. Our HMO is "rotected from legal 
liability through the ERISA loophole. ERISA shields HMOs 
that· deny .or. delay medically appropriate treatment. for 
individuals who receive their health care throu!!h their 

. employer. Until HMOs are held accountable for thei; actions 
they have no incentives to authorize expensive treatment even 
if it may be medically necessary 

understand that patients using Prozac may feel relief sooner'. . 

Pending federallegislalion )plIld restore the remedies ofpaliel/l.~ wilh employer-paiellle,dlll ClIre who ~Ire lIIU1ble ((} recm'er 
dUll/ages agaillsl WI H,HO m;ii/isllrer lltar harms lhem.' beet/itse :;[(Ile 1(/lt'S prm'idillg (IWIIlI.'{t'.\· are preem"fed by lite feeleral 
Elllployee Rl'liremenllllctl/tI£:iSecllriry Act of 197-+ or ERISA. ConslIIl/usji)/' Ql/aiilY Care lI:ifljilX daily lite piCllI/'e alld .Hor.\' of 
(fllo/lta ERISA eelS/wIlY /(! ";kisla/ors (/1/(1 opinioll leaders /lillil pending legislarioll is aCled IIpOII. 
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Delayed Surgery Leads To Death of Heart Patient 


Honora Wempr en 
La Mesa, CA 


As told By His Dallghter Patricia 

Even though I ha\'e been in nursing nearly 25 years and 

have' worked directlv with cardioloeists for Ihe lasl 12 vears. I was 
unable to protect my father from his HMO and get him: the care he 
needed, ' ' 

, Most people of my father's generation continue to hold 
physicians in high regard. and believe that they will be honest enough 
to provide them with the best medical care and advice that is 
currently available. Most are unaware of the fact that some 
phYSicians are willing to compromise medi,cal care in order, contain 

. c~stS for the HMO and secure for themselves a financial bonus in the 
process. 

My father ,was thrilled t() have a pension benefit of health 
care coverage for his retirement years. ,Unfortunately he did not 
understand that HMOs and traditional health care are not the same. 

My father had a medical. condition known ,as Aortic 
Stenosis. In an elderly individual. the aortic valve may calcify and 
narrow. As the valve continues to narrow. it becomes increasim!lv 
more <difficult for the heart, to pump blood out to the rest of the bod):, 
Eventually the heart begins to fail. and irreversible heart damage can 
occur if surgery is hot performed in a timely manner. Long term 
survival andquahty oflife <~re significantly reduced .when' surgery is 
delayed - as it was in my· father's case. 

Mv father had a heart murmur indicative of aonic stenosis 
for at least {2-15 ye;m.'There is a strong family history of stroke and' 
heart attack and my father suffered a heart attack when he was in his 
fifties. He had long standi,ng high blood pressure. and had a 
pacemaker. Despite this signilicant history of heart disease. his 
HMO chose not to follow him with a heart specialist. 

,In F.:bruary of 1995. it was noted on a routine referral for a 
pacemak~r check. that his heart rhythm had changed. This is the first 
due that his heart was bCl!inning to show sil!ns of strain from, the 
narrowed valve. Physici-a~s wh~ h~ve sInce~reviewed his medical 

, n:cords say that his aortic valve was severely narrowed at this point 
and further testim! should have occurred. 

I tried ~ several times to contact his HMO physici:ln to 
discuss his case, but he did not return my phone calls for ove'r :l 
month, When he did finally call. his message on, the answering 
machine was so imimidating that I was concerned that if I called n'Kk 
my father would not nelrcJted appropriately, 

In'Sovemher of IQ95. my faih~r' .:"lmplaJneJ In hi~ 
physi~ian Iha(he was short of breath. felt rollen. and .:ouldn'l walk 
anymore, Th~ physician decided< to schedule m) father for a 
procedure to correct the irregular heart beat that was discovered hack 
in February, One would h~ve thought that it would have heen 
scheduled right away. but no. the surgery ,was scheduled for January 
of 1996! 

Unfortunately. my father's health continued to deterioratc, 
He could barely walk or pick-up objects. even talking was an effort, 
I took him to the emergency room. hoping he would receive the 
Im!ent care he needed, But after waiting 4 hours in the emerltencv 
ro~m. we were sent home~-"";ith no treat~enT." The neit dav s~ree~ 
was discussed. but still our HMO was insisting it be done i~ JanJal'\:, 
We prayed that my father would make it through the holidays, . 

On January 2. 1996 my father un:derwent ,a procedure to 
correct his irregular heartbeat. His health did not improve. Days later 

',he was back in theemerge'.lcy room. his .lungs and liver were 
congested with fluid and his legs were swollen to twice their nomial 
size. 

'I found out that my HMO had a patient care advocate and I 
contacted them and told them the entire situation. Thev were unable 
to tell me where I could go for help or who \ should c~mplain to. To 
be sure. they were useless. I have nothing but criticism for that 
department. , 
, My father was finally admitted to the hospital.,and 10 days 

later underwent open <heart surgery. But. it was too late. his health 
never improved~ According to a physiCian who reviewed my fathers 
chan. thebaule was lost between February and December of 1995. 
His surgery had been delayed until irreparable heart damage had been 
done. He never fully recovered from his, surgery bc:cause of 
complications that set in and he soon passed away. , 

, Because my .father received his health care through his 
employer, his. HMO is protected by the' ERISA loophole. This 
loophole, shields HMOs from legal, liability when they delay 
medically appropriate treatment. Until H~re :held accountable 
for the, medical decisions that they make. they will continue to deny 
and delay expensive treatments that CUt into, their profits and their 
bonom line .. They have nothing to lose because ERISA is their' 
goose that lays the golden egg: ' 

,.' 

Pending federallegis/alillll lI'mdd.res/Ore r"e renledies o/paliel/ls li'it" ell/ployer·paid h/;'(/llh (.'are who ~/r(' Ilnllh/e to /,ecm'er 
d(/II/(/ges against WI HMO O/' illSlIrer that IIllr1ll.l' II/elll, beC£lIISt' state lull'S prm'idiJlg dawages are preempTed by the J£'til'ral 
ElIIl'loyei' Relircl//(!/lr!IlCOIllC Security Act of 197-1 or ERISA. COI/,I't/IllerS for QlIality Curl:' wil/ fax da;(\' t,!:l' picfIlre mil/story of 
<l11t1t!Ja ERISA casllallY to legislators (/lui Opillioll leat/ers wail pelUlillg legislation is (/l'ted IIIWIt. 
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elbows. fingers. a~d most prominen~y, in my knees. Thi·sreasons. 

conJition severely'! limits my daily activities. includin1! on This is absolutely the worst ni_!l'htmare of my life 
-1\ 	 .... 

my worst Jays. uifftculty in stanJing up and down. My. and it is ridiculous the extent 10 which I have had to go to 

HMO doctor merelv recommended that I use Bl!nGav for the get the ser~icc and productlhat I pay for every month. 

stiffness. Therl! wts no connection made between 'the sti ff 

joints anJ ,my im~lant problems. 


H 
~ . 	 .' 

Pelldillgfederall~gislation would restore (he remedies ofpatiellls I\'i(il employer-paid Ilealtll care 1I·lm are ullable 10 

rectl\'er damages i.:/glliIlS( till Hl,,!O or ill.H!rer tltcu "antIS them. beCllIIse Sial(' lall's prm'idillg damages lire preempted 
bv the federal Enip/m'ee Reriremelll!lIcome SeCllrity Act of 1Y7.+ or ERISA. Cm/sumas for Qua/ity Care will fax 
dail.\· tIn' pit'wre ~ill£/ SlOp' o/aJ/tHller ERISA ca.HuI!0: to legislators alltl (!pillhm h'u£/ers /llIIil pt!lI£lillg legislatioll is 
(/('t('d IIIIOt/. :'1 . . . 
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H:tVIO 	 Will Not Authorize Removal of 

Le~king Breast Implants 
. 'I 

H 

HMO since 1990. 
Everv action that jt have had to take is like takin!!: a 4 year 
old t~ 'the dentist:! for a filling. I have not been ;ble to do 
anvthin!!: as easv and carefree as the HMO makes it sound in 
th~ir saies pitch J~d in their handbook. . . 

[ 	 . 
In May, of 1985. I had a double mastectomy 

. followed by . si,Iicone breast implants. which were 
reconstructive in ri,ature and were subpectorally positioned. 
A year after thl! in,itial surgery. the left breast implant' had 
shifted anJ was moving upward in position. This required 
reconstructive surkery using the same breast impla!lt. That 

. same implant is ·now moving downward. leaving my nipple 
pointing upwardsi . 

Mv doctor and I believe the silicone breast 

. 
implants a~e 

. I 
poiso~ing me. ·1 . have slo'i.vl y suffered 

numerous miscarria!!:es and believe the toxicitv level is 
killing these babl~~ in my uterus. My requests ;0 have the 
implants rcmovedi by my HMO have gone unheeded. even 
a~ it imperils my health and well being. ... 

In 1l)90~! [starteu havin~ stiff joints inmv 

"llIml': 13101 392-05:!:! 
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In 1992. I faced thl! possibility of iniertility. as I 
anemptl!d pregnancy repe:lIedly. to no avail. Alter 
achieving pregnancy in 199::. i miscarril!d short Iy 
thereaftl!r. I underwent much testing"arnJ. infertility work 
and finally conceived in 1'14}-l. SIOI:<: then. I h;l\'e had :­
more miscarriagl!s. three of which reached the stage 01 a 
heartbl!at. only to miscart) in the \2-15th wel!k. ~Iy 

doctor anu I believe the difficulty in getting pregnant anu 
the 5 miscarriages are due to the toxicity level built up in 
my body from' the' silicone implants. There are many 
testimonials from other women who have the silicone 
implants anu repoli the same preJicament. Once the 
implants were removeJ. the women were able to conceive 
and carry a baby to birih with no p.wblems. This is my 
biggest concern for wanting the breast implants removed. 

In 1994. I started noticing discoloration and skin 
rashes on my face. upper chest and arms.. The rashes 
developed into what I call scaly. little bumps that never go 
away. Additionally. in 1994 I was diagnosed with Chronic 
Fatigue Syndrome. Again I bti!ieve' that both of these 
symptoms are related to the toxic nature of my breast 
implants. 	 ' 

Lastly. I have been having a burning sensation 
under my breast implants. It feels like they are falling out 


. of place. The pain goes' all the way through me . to my' 

shoulder blades. I desire that these breast .implants be 

removed for the sake of my health and well being. not for 

cosmetic purposes. Yet. my HMO denies me coverage of 

this procedure by claiming that it is aesthetic in nature. 

Despite the mlJ-ny medica! examinations whereby my 

symptoms are routinely linked to the breast implants. I am 

still denied coverage. 

Due to the fact that I.get my insurance through my 
employer. my HMO is protected by a federal law called 
ERISA (Employee Retiremenilnco~urity Act) which 
voids state protection laws. The ERISA loophole. shields 
HMOs and insurers from paying damages when they deny 
medically appropriate .Ireatmenrfor P'!tients who receive 
their health care through their employers. 

I have requested the surgery four times from my 
HMO. only to be denied each time. I have submitted 
Jocumentation anu medical exam results to substantiate 
that my claim is for medical purposes rather that cosmetic 

http:slo'i.vl
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HMO Fails Cystic Fibrosis Patient 

Melody Louise Johnson, 16, 

Norco, California 


R.I.P. 

The serious disease of a child is one of the most stressful 
occurrences in a family's life. While Meloay's family should 

, have been devoting aU.of their time and energy to helping Melody 
deal with her disease. they were spending hours fighting with 
HMO bureaucrats on thephorie. 

Melody had Cystic Fibrosis (CF). CF .is the number"one 
genetic killer of children and young adults in this country. In 
1955 few children lived to attend elementarv schooL Todav. with 
consistent. aggressi~e. and qu~lity care the ~ediail age of s~rvival . 
for individuals with CF is 31 years. , ' . 
"Due to Melody'spre-existing condition. her HMO required 
that she 'have secondary insurance even though their HMO said 
that all of Melody's medical needs would be covered. So the 
Johnsons took no chances and kept a secondary insurance policy 
with the Slate-run California Children' s Services (CCS). If her 
·HMO chose not to'cover iI procedure. then CCS would be there as 
~ safety net. AIICCS needed was a letter of denial from Melody'-;; 
HMO,' 

. The Johnsons had numerous problems -from the beginning . 
. They' were told that :ill pre~existing care costs were covered and 
that Melody had been put on"Medical Alert" at their HMO. 
According to the Johnsons. both proved to he falsc. On several 
occasions they, utilized urgent care facilities and were shocked to' 
discover that the doctors had no experience or knowledge of 
Cystk Fibrosi$. "What is Cystic Fibrosis anyway"" one doctor 
asked. , 

The Johnsons could sec that Melody was detcriorating 
and they continually asked for a r~ferral to a Cysti,' Finrosis 
Center. They were nOl only denied the reterral but were told 
that Cystk Fibrosis did not require a specialist. Incidentally. if 
you have a child in a CCSplan. the state requires that a child 
With. Cystic Fibrosis be seen by a certified Cystic Finrosb 
Center, once a year because t,he.,.,Q,isease is so complex III 

manage. 
According to the Johnsons .. when Melody was finally 

seen by a specialist. the doctor advised the Johnsons that she 
needed an opera~ion for,ahernia and a "tune-up." That is. 
Melody needed her .Iungs treated prior to surgery as she was 
decompensated. The Johnspns .requested that the surgery be 
done at a Cystic Fibrosis Center, because of the dangers 
involved. But their HMO insisted :that it be done at one of 
their group hospitals .. The Johnsons were concerned. The 
operation should have been done bva Cvstic Fibrosis Team. 

And the problems ccintinu~d. The Johnsons said they 
were denied follow-up visits with doctors after surgeries and 
hospital st·ays. Melody's specialist's decisionswe're 
overridden by utilization review boards. and. her primary 
doctor's referrals to specialists were overridden by the office 
manager in charge of referrals. In ope case. the HMO covered 
the medicine that Melody needed. but not the needles to 
deliver it. "We only cover needles for Diabetes" they were 
told oyan administrator. A(te{three weeks of daily phone 
calls requesting a letter of denial. so they could get the 
needles through CCS. their HMO finally agreed to cover the 
needles. , 

The Johnsons did the best (bey could in making sure 
that Melodv's medical needs would be taken care of. 
Unfortunateiv Mdodv died at th~ a2e of 16. The ERISA 
Loophole shields rvielody's HMO ~(rom having to pay 
damages for delaying and denying;the medically appropriate 
treatment because Melodv was insured throul!h hcr father's 
employer. . ' • 	 ~ 

Pl!lldingfederll//egis/atiol! lI'OItid reSTOre The remedies ofpariellTs lI'iTh I!fIIp/oy"'-paid !tea/th (are II'I/{) eire IItrahle to reetJl'''' 
dall/ages againST WI HMO or insl/rer ThtiT harms Them. hecal/se SUITt!, lull'.\' pflwidingdmiI£H:e,l' are preempTed In' The jt·deral . 
Eli/Jill/reI! ReTirl!lIlellT IlIcollle Secllriry Ao of 197-4 or ERISA. COIISIlIJl('f.l' plr Quality Ca"""'ill fiu' daily the picTlIre alia .HOlT of 
(l//(}Th", ERISA ,(p.I'IlUITY To legislawrs alld opiniol/ l('ader.l· /lllTil petlding legi.dariim i.\' tlCT('c!ulWJl. 
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A Simple T~st Would Have Saved ,His Hearing 
Ii 

Kyle, 3 
Bakersfield. Ca. 

I As told bv his mother.: 
,[ Our son.- Kyle. got his health 
i; care through his father's' 
1\ em~loyer. In 1992. Kyle began 
'I haVlng ,ear problems when he 

was 6 months old. Because it took our HMO so 
long to get the' #pecialized ireat~ent he needed. 
Kvle is now -maimed" for life. BeSides the hqrror 
of a lifetime of h:eartng loss. Kyle will contimle to 
be monitored ev.~ry year for potential problems 
that could develap. : ' 

We first became·concemedabout our HMO 
because the corr~ctive measures the doctors were 
taking were not ;~orking. After approximately '9 
>months of simil¥ treatments. we requested, Kyle 
be.sent to an ENT specialist as a -tube" candidate. 
A -tube". is a iteflontube that is surgically 
inserted In the ~ear to allow for drainage 0 f 
infected fluids. We were told the -rIMO didn't .like 

•1 

to do tubes anymore. that tubes were "over 
prescribed".. For~,9 niore months. the HMO kept 
Kyle on a ritual,! of antibiotics. He was finally' 
referred to·an ENT when it was noted that, hiss\ _ . . . 
eardrum had rupJured. 

The spe,~ialist confirmed that Kyle 
definitelyneede~ tubes and went through •the 
necessary paperwork to schedule' him for 

. "surgery. DUring:l the surgery, the polyp, 'was 
removed and sent for a biOpsy. PE tubes were 
placed in both' e¥s. After 10 days. ~yle's right 
ear began to bleed. ' 

A CAT sdan then would have provided 
conclusive eVidence of a cholosteatoma ..;. severe' 
infection that de~troys the bone in the inner ear. 
Instead. the HMO chose to withhold that test. , 

For 3 mdhths. a new doctor continued 
with ear drops aild aspiration. He finally : ' 
concluded Kyle:\ must have had an allergiC 
reaction to the !t'metal" tubes the first doctor 
placed in the ipitial surgery. He scheduled 
another surgery lito remove and replace the' PE 
tubes. (The new aoctor did not request copies 0 f 
anv of Kvle's records from their old doctor's 
office to support his theory), 

;j 
II 

:f 

After several. months we finally came 
to the conclusion .our sqn \,vas' not getting the 
necessarY treatment he needed to resolve his 
problems. We adVised our doctor that we were 
changing H1V10s and. at that point. the doctor 
suggested that we do exploratory surgery to 
determine what was going on in Kyle's ear. The 
doctorsaid that was what he recommended we 
tell the new HMO. 

After discussing Kyle's history wi th 
their ENT at the new HMO. lab tests were 
performed and a CAT scanVJif!s scheduled. The 
CAT scan disclosed a cholosteatoma. Kvle was 
immediately referred' to a head and neck 
surgeon in Oakland. Kyle's surgeon explained 
the cholosteatoma was caused bv a number 0 f 
different things and he couldn't ~pin point the 
exact ·cause. but that chroniC ear infections 
was one of the causes. 

At the age of 3 Kyle was scheduled for 
another surgery. The doctor called us from 
the operating room and told me the surgery 
would last 3-4 hours. After 7 hours of surgery. 
the doctor came out and explained that 
because the cholosteatoma had been 
undetected for so long it had done extenSive 
damage to the middle ear. They had to do a 
radical mastoidectomv. which included 
removing all oCthe bones (with the exception 
of the stapes) in his middle ear.' We now had to 

'hope for a 7()% chance of sucCess on this 
. procedure and anticipate another surgery. in a 
year t6 attempt torecons~e J1liddleear. 

We are hoW faCing another surgery for 
our son' and are anticipating "Significant", 
hearing loss as he reaches adolescence. 
Because of the ERISA Loophole. the first HMO 
is. shielded from legal' liability for 
withholding medically appropriate treatment. 
The 'few dollars the,HMO saved by witholding a 
CAT scan could have'led to menengitis or even 
killed Kyle. Until HMOs are held accountable 
for denying or witholdingcare. there is no 
incenti,(e, for them to perform tests that could 
lead ,to expensive treatments. 

Pel/ding federal legislillion wouldrestlJre lhl! rl!medies ofpllliellt.'i ,with I!lIIplm'er'plliti health car" Ii-IW are ul/able to 
rl!('(II'(!r d£llllages agai!lst {III HMO or illSwcr (Jlllt JW17I1.Uhem. becallse stll/e lall'.I' prm'idillg d(/I1111,~I!.I' lIrl! prel!lIIpted bv tltl! 
ft'deml Employcl! Re~:ireIl/Cl/lll/c()llIe Sec/lrit." Act of 197..l"or ERISA. Cml.llIl11t'1"sfflr Qllality Carl' lI'iII fiLr delily lite 
piCflll'C amI story (:ra~/lJther ERISA clI,l/wlt\,/o Icgislll(or,,;c!!!!! opilliol/ 'ieaden IIlIlil pellding iC'gislarim/ is IIctl!d 111'011, 

;) , 
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- AIDS Patient Denied Coverage' Retroactivel)" 
Has No Remedy , 

Houston, Texas 
R.I.P. 

"Any type ofinsurance that came be taken away at a moment's notice is 
the equivalent of having no type of insurance at all" 

Wheri John McGann was diagnosed .­
with AIDS, he turned to his ,employer's 
health plan. whith covered him for'$l 
million in health benefits. But when he 
filed his first claim' for AIDS~related 
treatment, the insurer informed him 'that 
his benefits would be capped at $5,000, 
retroacti vel y. , 

The retroactive change was against 
state law. But since McGa,nn wa~'insur<;!d 
through his employer, the state's 
consumer protection law was nullified by 
the ERISA loophole. 

McGann went to court claiming 
discrimination, but lost. The judge 
claimed ERISA's broads~e did not 
prohibit the retroactive elimination of 
coverage even though the benefit cha~ge 
"may stem from prejudice against 
AIDS:.." The ruling leaves 'insurers with 
an extraordinary degree of immunity 
from discriminatory and dangerous 
denials of treatment for people with 
costly, life-threatening illnesses. 

Pel/clil1g federal legis/arion il'ollid restore tile remedies Ii/patients ~I'ith ell/ployer-paid health care who ai'e I/Iwhle toreCOl!er 
dall/ages agllillSt lIIl HMO or illSllrerJitat ill/nus them. beccl/Ise state le!lI's prm'icling damages are preelllpted by the /eeleml 
Emplm'l!l' Retirelll(!1lt Incom{' Secllrity'Act of 197-1 or ERISA. COIlSlIIl/aS for Qlil/lit." Care will fax (/ail." titepictllre amI story 
(~t'(///lItllt'r ERISA (,(l.l'lIalry to h'gisICltor,I' (/1/(1 Opilliolliemler.I' IIl1til.J!£lIc1illg legislatioll is {/c(ed IIP0n.· . 
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The Petersons sought help from their Congressman. 
Rep. Jim Leach. who contacted the Iowa Insurance Division, 
A st:lff attorney responded to Leach' s inquiry: 

"Tltis (hea/th) plaJl is self-insured and subject to tlu' 
pro\'isiOlls of ERISA. Consequently. our dil'i;ioli could not 
be ofassistance to Matthew even thol/gh we \l'O//hi like to be. 
Tllis case illustrates hoI\' ERISA prevents our dil'ision from 
being ofservice to our bosses--the people ofIowa . .. 

In a written plea to their health plan, the Petersons 
begged company officials to reconsider their decision "When 
we hit zero hours. you have effectively chained Mary to 
Matthew for.the rest of her life and told her to do what vou'd 
never ask a nurse to do: pulL 24-hourshifts the rest ~f her 
life." 

." The Petersons filed a lawsuit and argued that all 
medical evidence indicated that Matt needed skilled nursing 
care--the kind their health plan seemed to guarantee--jusl to 

" "' 
Da~enport, rw stay alive. Without it. he would die. 

. Their health plan's defense was based largely on its 
:1 

assertion that Matt needed only custodial care--care that is On July 9. 1991. Malt 'ras accidentally shot by a friend'. 
not designed to improve the patients condition--which was 

were extensive. Everv t~io to four hours he needed attention: 
leaving him a quadriplegi~. As a result. Matt's medical needs 

not covered. Interestingly. the company's definition of 

catheterization, sucti~nin~ of his br~athihg tube, adjustmen:t custodial care was not inserted into the policy until 14 

of the breathing equipm,~nt. medication. bowel care, tube months after Matt' s accident and just 15 days before the case 

feeding--what some hospithls consider acute care. went to trial. 


Confidant that t~:at their health plan would abide by. 
 Because of ERISA. the Petersons did not ,have the 

the plan' s promise of 1:90% coverage. for doctor-ordered option of a jury trial. and the case was heaird by Judge 

h9me.nursing, 'Matt's farriilybrought him home after nearly a Charles R. Wolf. in Davenport's US District Court. 

year of hospitalization a'rid rehabilitation. Soon after, they In a May 29 letter to the court. the health plan's 

received a letter from a I~wyer who represented their health attorney described to Judge Wolf how ERISA protected the 

plan. it read: :i" finn from the Petersons' claims of bad faith (a point that the 

..... Inthe Compam"s opinion, Matthew is noll' judge said "added nothing" to the discussion of why benefits 

cLlstodial. Therefore: we ~re 'not required to provide in-home were being denied) and that the1"etersolis' health plan 

. /JlL;'rsing services. How~ver. we are not terminating' the required them to settle disputes through arbitration. The 

benefit now. bllt rather ar.e decreasing nursing services over attorney quoted from this provision at length, but failed to 

a period oftime until the b,eflefit is terminated ... .. mention that this language had been inserted into the plan on 

As the hours of;!nursin!! care were reduced. Matt,'s May 28. the previous day. 

mother. Mary Petcrson.~lePt by her son's bedside with an After several weeks of trial. Judge Wolf sided with 
alarm cI(lI;k set to go oft;levery few hours,. She soon would the Petersons. ordering their health plan to "pay in full all of 

have to provide all of Ma~t's care. 24 hours a day. seven days Matthew's necessary costs of care to the present date." 

a week. "It' was likeJ!wc were on death row," Matt's However because of ERISA. the Petersons were not entitled 

stepf;J.ther. Clair Peterson~isaid. "Every two weeks they'd cut to any punitive damages: the company responded with an 

away four more hoursot; 'care for Matt. , With each passing appeal. , '. . 

day. with each passing ~'inute. our family was being pushed . "It was amazing to see the lengths to which our 
closer to zero hours. 'An~ we could not find out who made healtt> f)lanwas going to ayoid its obligation." Mary Peterson 

this decision. and why, 11 Who was responsible'! Who was said, "I naively thought there was some kind of integrity 
'The Company'}" 11 behind the promises they had made.:' 

" !t 
~ " " 

Pel/ding fel/l'rtI//egi .../l/ti(~~' \WJIIIt/ res(Ore tlte remedies ofplltil'IIH with e~lpl()yer.p(/il/ health care 1\·lw t',re I/Iwb/e to recOl'u 
llamages against WI fli\fq or il/.mru Ihm harllls litem. hl'cllII:>e sillte l[lll's prm'idillg dUllwges are prl'empft'd by the fet/eml 
Eli/pion'/' RetiremelU 11It'i:lI/e SecurilY ACI o( /97-1 or ERISA. COI/.'i/lmers for Quality Care lI'iIl }£I.l daily the piCIII/"(' alit/ story of 
lInother ERISA Ctl.ma!t\' I(? legislators lIlId opinio/l leaders IIl1lil pending it'gis/arioll i"~ acted IIpOIl. 
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CONGRESS OF THE UNITED STAlES . 
HOUSE OF REPRESENTAnvES 

WASHINGTON. D.C. 20515 

May 20~ 1998·' 

.. 

. -PATIENTS WITHOUT REMEDIES DUE TO ERISA 
LOOPHOLE, LAUNCH CASUALTY OF DAY CAMPAIGN 

Dear Colleague: 
" . 

Consumers for Quality Care has launched a campaign to lift the ERISA protection 
from managed care plans, so that patients who have been injured by plan1lCtions can 
obtain help. 

Attached.are the first several weeks of examples ofERISA~s "Catch 22 ft-failure' to 
provide needed care and protection against legal action. The stories of ruined lives ' 
are evjdence of why we must act to make plansmore·responsible.'· 

Whether it is the Norwood or the Dingell bill, 'we need to include' ERISA reform in 
whatever Managed Care Consumer Protection bill we pass this year. 

. . ' 

Sm@rely, . 

:1/ ,/
i ~··,.r/· ./'
/'.' ~ 

. Pete Stark . 
. 

: , 

, Member ofCorigress 
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Denied (Medical Tests Leads To Tumor Growing Unchecked 
~. 
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Eleven y~ar.old Paige Lancaster~s 
HMO delayed giving her important 
medical l(tests for her frequent 
headaches, letting a tumor grow 
uncheckea for four .years. 
According to ·the Lancasters, the 
HMO had an incentive program in 
place to pay bonuses to pbysicians 
who avoided "excessive" care. '. 

In 1991, iiMrs. LancaSter took Paige to 
their HMO, because of her daughtefs 
frequent h~adaches and nausea. For the 
next Jour Xears, Paige repeatedly visited 
the HMO's pediatricians for the 
headaches,[! but she was never once 
referred to:l a neurologist or given any 
other diagt:tostic test . to understand the 
causes of the headaches. finally, in May 
1996, afterl Paige's school psychologist 
wrote a 1~f1er to the HMO urging the 

!! 
i
l 

. II 
Ii 
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Paige Lancaster 

Virgina 


company to perform diagnostic tests to 
understand -the debilitating headaches., her 
HMO doctors ordered tests. They 
discovered a right frontal tumor and 
cystic mass over 40% of Paige's brain. A 
week later, she underwent surgery. 
However, because of the tumor's size 
and maturity, the surgery was 
unsuccessful, requiring Paige to undergo 

. several more surgeries and radiation 
therapy. 

Unfortunately, when the Lancasters 
tried to ~old their HMO responsible for 
the delayed care, and t~over their 
costs, they found their case fell under the 
ERISA 100ph01e. The District 'Conn of 
Eastern Virginia had no choice 'but to 
dismiss the Lancasters' claims for 
negligence and fraud against the Kaiser 

. Corporation. 

Pe~ing jed';kllegiSlation would "store the "medies ojpatients :ith emp/oy".paid health cart: who a" 
unable to recdver damages against an HMO or insurer that harms them. because state laws providing 
damages are preempted by the federal Employe~ Retirement Income Security Act of1974 or ERISA. 
Consumers for Quality Care will fax daily the picture and story ofanother ERISA casualty to legislator:s 
and opinion I~aders until pending legislation ;s acted upon. 
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'Debilitating Pain' is Treated With The 
,Urgency Of A Common Cold' 

Lillian Jefferies 
SWl City. Ca. 

My 'medical problems began in 1997. when after 
suffering ,from .severe sciatica p&n·(nervecondition). I 
underwent a hip replacement surgery on theadvice·of my 
doctors. Since that surgery. my condition has severely 
deteriorated. 'J·have spent 9S percent afmy time with my 
leg and foot elevated in order to be even minimally 
comfonable. I sleepless than four hours per night. and I 
am in unrelenting pain. which has been treated with 
continuing and frequent changes in. and additions to. 
medications:' I am dependent on others to perfonn all 
but the ,most basic tasks for me. yet I spend 'hours on 
costly telephone calls trying to get the attention J need. 
To date. my condition remains ,undiagnosed; although I 
have .been told repeatedly 'that I have undergone 
"successful" surgery. 

Throughout my medical treatment; I have 
experienced persistent problems with my HMO. My 
grievances include stalling of treatment and'tests. access 
to specialists. as well as extremely poor customer 
service overall. . , , . . 

The negligence began when my doctor 
recommended that I undergo three epidural injections to 
be administered,in 2·week intervals. My HMO requires 
treatment requests to be s!Jbmitted and authorized before 
a doctor can treat a patiesn. creating delays in treatment. 
Instead !)f the HMO approving aU three at once. each , 

'individual session required new fonns to be submitted 
arid funher;;delays between injections. This delay 
resulted in my epidural injections to be given in 
intervals longer than the two weeks recommended by my 
doctor. 

My chronic pain ensued so I was tested for a 
suspected blood clot. Not only was I treated rudely by 
the desk clerk when trying' to get an apPointment, but I 

was vinually forgotten abOut while awaiting her test results. 

Had I not persistently phoned the lab. I, most likely would not 

have heard from them. ' 


On March 31.1996. my doctor requested,an 
authorization for me to be'seen by a neurologist. Pending the 
HMO's authorization.I'was forced to wait a month for an 
appointment. When I finally got in to see the neurologist. I 
was flatly infonned • had been given the wrong fonns and was 
told to reschedule. This stress cause(! 'a2pid and recorded rise in 
my blood pressure. , 

Eventually•• was given an exam and the doctor 
'concluded that • had a pinched nerve somewhere in my body and 
that a morecomprehen~ive 'examin~tion, would be required. The 
doctor assured me that he would immediately process the request. 

Throughout my involvement with my HMO•• have 
experienced frustration every step of th~ way. Oepanments are 
seriously understaffed causing delays in treatment. and doctors 
are so overburdened that patients must wait three weeks or more 
for appointments and are required to pick up and deliver x-rays 
and doctor authorizations. even when tliey are ill and have 
limited mObility. Funhennore. patients are asked to verbally . 
convey findings of one doctor to another rather than direct 
doctor to doctor communications. 

Therapists and anesthesiologists ' are not provided with 
treatmetlt . plans or results of diagnoses. nor are caregivers 

, providing the patient with. copies of all authorization fonns as 
,prescribed by law. 

I am concerned by the lack of'knowledge and apathy,to 
pain management resulting in high narcotics dosages. I also . 
question the excessive delays due to~d for all 
recommendations for treatment from specialists be approved by , 

, primary care dOctors. and then by the provider staff. Why make 
referrals to specialists whose medical expenise can be 
questioned and countermanded by, non-specialists or even 
nonprofessionals? 

, The HMO is protected by a federal law called ERISA 

(Employee Retirement Income Securiiy Act). The ERISA 

loophole shields health maintenance organizations from 

damages when they delay and deny medically appropriate 

treatment for patients who receive their health care through 

their employers. like me. 


I am' dismayed and disgusted by this pervasively 
. callous disregard for timely and effective patient care. 
Something is wrong when a painful and debilitating condition 
is treated like a common cold. . 

Pending federal legislation would restore the remedies ofpatients with employer-paid health care, who are unable ,to 
recover damages against an HMO or insurer that hanns them: because sltJle laws providing damages are preempted 
by the federal Employee Retirement Income Security Act of 1974 or ERISA. Consumers for Quality Care will fax 
daily the picture and story ofanother'ERISA casualty to legislators and opinion leaders until ptmdmg legislation is 
acted upon. ' 
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Fo(lowing Doctor's Advice Leads to Denied Coverage 
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Dallas George 

,I Davenport, IA 
'i 
!! .. :. 
a 
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Dallas George wason heart medication first operation. as evidenced by the pills George 
,4 . . 

when he switched job.s in 1990. When he decided: had been taking ever since his first surgery. By 
to take the' new jobl! Dallas made sure his new; following his doc tor's adJLice . and taking the 
employee~falth 'pl~r would .cover' future costs' pills. George had forged a link of treatment 
related to hIS prevlOu~ open hean surgery. , between two operations that were years apan--­

On iFebruary 12. 1990. he began: , and had given the insurer a reason to deny 
experiencing chest pains. Two days later. he was. coverage. 

, '( , 

undergoing coronary,: bypass surgery with prior, Because of ERISA, Dallas George and 
. authorizatiori from hig new insurer. : " others in his situation can't get damages against 

'" , 

"We got thf pre-approval, had' the insurers who refuse to pay their bills. Future 
operation. then four rl.tonths later the bills started', employers aren't likely to offer them insurance, 
coming in. That's When they came up with this. and insurers that do collect premiums can deny 

.1 

argument that they:lwere denying my claims coverage with impunity. 
based on a pre-existiQg condition." . "It's a hell of a fix to be in for someone 

The insurer claimed the second surgery who thinks he has insurance" George says. 
was an exte6sion of :treatment initiated with the 

" . , r~ 

Pending federa~ legislatiori would restore the remedies ofpatients with employer·paid health care who are unable to recover 

damages again~t an HMO(pr insurer that harms them. because state laws providing damages are preempted by the federal 

Employee Retirement Inco'rze. Security Act of J974 or ERISA. (::onsumers for Quality Care will fax daily the picture and story of 

another ERISA casualty toJegislators'and opinion leaders until pending legislation is acted upon, 
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When I Needed Hope, My HMO Gave Me A Denial 

prey outside the protective circle because· it is. not 
economically feasible to do otherwise.; 

·1 could not believe there wasn't anything that 
could be done. I spent many years acquiring and 
teaching postllve outcomes from negati ve 
circumstances. I could not give up. 

My. wife and I drafted a list of family and 
friends to find some answers. our army of faithful I 
called them. 
. One afternoon I received a telephone call from. 

my. sister-in-law, Whilesitling in a waiting room she 
read an article about a young manwl:u!.had the same 
condition as me and was being treated' successfully at 

Bill Beaver John Hopkins Hospital. The article went on to reveal 
Pollock Pines, CA. the compassion and competence exhibited by John 

One morning in 1993 I was out running Hopkins and how they . have earned the distinction of 

and I began to have problems with one of my legs, I being the leader in health care and wellness. . 

wem·tomy HMO to have it checked out but was lold I used all of my savings and began traveling to 

it was· nothing serious, But my leg .problems this prestigious teaching hospital. They contradicted 

persisted. I began to have trouble walking and I the opinion of my HMO doctors by performing a 

could no longer run, . Five months later, my'HMO biopsy and recommending radiation therapy ·for 

concluded that I must have had a stroke on the treatment, and then the doctors at John Hopkins 

morning when I first noticed my leg problem. In my convinced my HMO to administer the radiation 
mind though. '1 just didn't fit the profile of a stroke treatment. 
victim. More than three years have passed since I was 

.My problems with my legs and nerves given a death sentence from my HMO and I am gratefui 
worsened over the next two years and my HMO for the fonunes during this time; While I am not well. I 
wasn't able to develop any. reme(,ly, After more now ·have a good chance to get' well. I do' not know what 

extensive testing. doctors finally. discovered that the situation would be if I had the best possible care 
my problems were due to a deadly brain tumor that from the onset. 
had been mIsdiagnosed two years earlier. I had I do know that my HMO still refuses to pay for 

difficulty understanding this new diagnosis and why my . life-saving treatment at John-Hopkins. The 

it had taken. so long ·to come to light. Employment Retirement Income Se~Act (ERISA) 
They told me the tumor was inoperable and makes it impossible for me to collect damages- from my 

predicted. thal I would live two years at best. They HMO. for denying me my life-saving treatment. The 
told me normally they would perform a biopsy of ERISA loophole must be closed so that HMOs that make . 
the tumor to ,::onfirm lhe· diagnosis and order medica.I"decisions to withhold care can be held legally 
treatment. but in my case the procedure was much liable lor their cost cutting decisions. 
tOO risky and would most likely leave me paralyzed, There is no incentive for an HMO to give 
comatose or dead, and regardless' of the findings treatment to a patient that only has a smaIl percentage 
there were no known treatments that could prove of a chance to live. When J needed hope, my HMO gave 
beneficial. . me a deniaL When I needed suppon. my HMO gave me 

Essentially they· were saying take two the door. Until HMOs are forced to gi~e quality care. 
aspirin. go home. and die .. What was taken· from me they .will continue to deny costly treatments that can 
that day was hope. In a very few minutes I was cast prolong. or in my case, even save a life.' . 
from the herd. of no more use to the well being and 
future of my peers. I felt like a sickly gazelle left as 

Pendingfederallegislarion would restore the remedies ofpatients with employer-paid health care who are 
uno.ble to recover tianu:Jges against an HMO or insurer that harms them. because slO.le laws pn?viding 
damages are preempted by the federal Employee Retirement Income Security Act of 1974 or ERISA. 
Consumers for Quality Care will fax daily the picture and story ofanother ERISA casualty to legislators 
and opinion leaders until pending legislation is acted upon. 
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Dear Colleagtle:
,! 

I - :,1 

-, ConsUmers for Quality Care has launched a campaign to lift the ERISA.,;protection 
from manage4 care plans, so that patients who have been injured by plan actions can 
obtain help. :;

I I: 
: 'Ii . , ' 	 . 

Attached are ~e four latest examples of how ERISA plans fail to -provide needed _ 
care, but are protected against legal 'action. 'fI:\e stori~s ofruined lives are evidence 
ofwhr we m1st act to make plans more responsible. ' 

,11 	 . , 

Whether it is the Norwood or the Dingell bill, we need to include ERISA reform in 
whate~er Ma.9aged Care Consumer Protection bill we pass this year. 

. !' ;1 , 	 " . 
\! 	 r" 
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! 	 . Pet~ Stark 


Member of Congress 
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Untreated Infant Dies Due· To HMO. Clerical Error. 

Family Has No Remedy 


. ," ',,,,, ;,,~ ,.~ 

Chad Aitken 
Woodland HiIIs,CA' 

As Told By His Mother Heather 
To have your life fall ap.an when one piece 

of the puzzle comes out is vc;ry devastating. This is 
what happened to my family when my HMO refused 
to~ee my son. Chad. after a routine vaccine. 

Chad died because of denied care by my 
HMO. He was just one in a number of children and 
adults who are getting hun by the. managed care . 
industry because they are treated like a number. not a 
human. . 

. The difficulties began when I took my 5 1/2 
. month .old son in for a checkup. Chad was given 

vaccine shots at. this appointment which caused a 

subsequent reaction. I called my HMO and requested 

they see Chad again. because of a reaction to the 

shots. At this time .. the pediauician became hostile 


. with me and accused me of having used their facilities .. 

for six months without insurance.. I was confused by 


, this accusation because! had just had the baby five 
months ago. and another one of my children ~ a' 
minor operation. and no one had mentioned our 
insurance coverage before to us. 

Although we had been members of my 
HMO for over five years, the doctor told us that we 
had been coming in under fraudulent circumst~mces 
and refused to see my son. This accusation was due to 
a clerical mix up on our. insurance coverage dates 
through my husband's ex-employer. 

Refusing treatment after' an invasive 
procedure like drug injections is not only unethical. it 
is unconscionable. ·If doctors administer treatment, 
they are supposed to follow through with the job-not 

R.I.P 
.leave it half way. When my son was refused 

. treatment. I did what my HMO told me to do .by 
giving Chad breathing treatmentS. for asthma. This 
breathing problem waS directly related to Chad's 
adverse reaction to the vaccine shots. But without 
my HMO seeing and treating Chad for this reaction. 
what could have been prevented. became fatal. Chad 
Aitken senselessly died on Augus~ 8.1995. 10e 
microscopic repon clearlyindicated·thatlhe cause of 
death was due to Chad'sreaction to the vaccine shots .. 

We feel' the take over' of the medical 
profession by HMO administrators is a threat to 'the 
health and safety of everyone-young and old. It is 
apparent the HMO industry is only concerned with 
wealth. not health. I have heard so many horror 
stories because'my HMO was too busy and it did not 
matter to them what happened t~ients. 1 uusted 
this facility to take care of my children. As a mother 
and a human being. I thought I w~ doing the. right 
thing. 1. never thought my. HMO would abandon us. 

. My life without my son has been­
devastating and I wouldn't want· to see another parent 
go through the same nightmare.as we have been put 
through.' . 

Because we received our health'care through 
our employer. we can~cover' no damages against our. 
HMO. ERISA. the Employment Retirement Income 
Security ,Act. contains an unintended loophole that 
prevents me from seeking damages against my HMO 
. for denying Chad the care .he needed. This law must' 
be changed.lri. the long run. my HMO probably' saved 

. money now that Chad is dead. . . 

Pending federal legislation would restore the remedies o/patients with employer-paid health care ~ho are unable 10 
. recover damages against an HMO or insurer that harms them. because state laws providing damages flre preempted by . 
the federal Employee Retirement Income Security Act of 1974 or ERISA. Consumers for Quality Care will fax daily 
the picture and story ofanother ERISA casualty to legislmors and opinion leaders until pending legislation is acted 
upon. . 
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HMO Stonewalling· Costs Woman Fertility 
;1 

Ii \ 
,I ~ .-~ 

C,oDDle~ 	 · B l·fTarc I 
.SllDla Barbara, CA. 

I In ~ovember of') 996 1 had a physical exam with 
rity long-tim~ physician .. We discussed my symp,toms and 
his exam confirmed that I have a condition called 
endometriosik. This is when the lining in the uterus over­
grows.and wakes pre~nancy nearly impossible. ,Since my 
doctor is not contracted with my· HMO. I called my 
p~mary careifphysician and he did another thorough exam 
and confim1bd the diagnosis. .He then I?rescribed 
medicaiion Ikhich I'have been taking since December of 

If 
1996. . ~ .. 

In February of 1997 my primary care physIcIan 
then referred Ime to an OB-GYN specialist who was also 
cbntratled wi'th my HMO. He too confirmed the diagnosis 
. I '1 
and recommended I have surgery to .take care of the 
p:roblem, He recommended a follow-up . with: invitro­

, ,\; 

ferti lizationU 
, In if.1arch of 1997. my primary doctor's office 

called and toid me that my HMO had denied the :daim for 
s~rgery. Th* office manager also told me that my doctor 
could no longer help me because he had dropped ,my HMO 
as of Marcli' 1st. She suggested that I call my HMO 
directly. ..~ . ' .. 

, I called my HMO and talked to a, Member ,. li 	 . 
Services Rep,resentative. I was told that the best course of 
action was tA re-submit the claim 'to a Review Board. I 
waited a mo~th and ·in the middle of April called my HMO. . . p . 

In :May. I spoke with a lady from' Member 
S~rvices. shb told me my HMO had once again denied the 
'1\ 	 .•.. 

claim due to the "way my doctor had worded the 
diagnosis:'. II AI~hough she never told me the: doctor'~ 
wording. she did say that the claim was for follow-up 
invitro-ertiliiation treatments which she said :were not , I 
covered by .~ypolicy. . :: 

I I next called my union. which provides my 
insurance c6,lerage. The union representative' reviewed 
my benefit p~ckage with me, and, in fact. J do have invitro­
fertilization hoverage. : 

. 	 . If . . . 

On Mav 	 7. 1997. I spoke te another 
Mem~r Servic~s Representative -and told her 
everything that had happened. She assigned me to a 
different primary care doctor and requested that I go 
to him to get another referral to see a specialist. In a 
perfect world. that specialist would again submit a 
diagnosis 	 to my HMO. and then my HMO would 
again review the claim. 

When. I 	 called my new' primary care 
physician, I was told he no longer was accepting 
patients from my HMO. UI1'lTh!!! 

Again I called my HMO.-and spoke to the 
same Member Services Representative. She said she 
would find yet another primary care physician. 
however she informed me there was none practicing 
in the Santa Barbara area. She said she could assign 
me a doctor an bour to the north or 50 minutes to the 
south. I declined both. and requested an HMO doctor 
in Santa Barbara area. even' if ihat doctor practiced 
outside 'of the' medical group. 

. . This ordeal lasted. 8 months' and l' have 
never received written correspondence from my 
HMO regarding why my HMO claims have been 
denied. J am at a complete loss about. how to deal 
with the run-around I have received. My repetitive 
requests to speak to supervisors at my HMO have 
been stone-walled and J cannot understand my 
HMO's negligence. especially in view of the fact 
that the procedure I need can be.performed on an out­
patient basis. 

My experience tells me that my HMO 
operates in a way that leaves their injured so upset 
3nd frustrated that the. person' either gives up or 
seeks another' medical care provider. Because I get 

. my health 'care though my employer. the ERISA 
loophole shields my HMO from dama¥es for 
delaying and denying this medically appropriate 
treatment. 

I had to take care of my medical condition 
and Jime was of the essence if I ever planned to have 
children. 	 (To this day I have been unable to 
conceive.) I wish to see the ERISA loophole closed 

.and HMOs to be held accountable so that the 
consumer' has a remedy when they are faced with the 
kind of stalling tactics that were employed by my 
HMO in my case. 

. '. 

P~nding federiJ~lleRislalion would res lore the rtme.dies ofpati~lIlS wilh tmplo.vtr~paid htalth cart who are ullllble to recover 
damages aRaitist an HMO or insurer that harms them. becauu stilte Io",'s prOVIding tkJmagts are preempted by Ihe fedtral 
Employee Retirement JncD.me Security ACI of J974 or ERJSA. Consumers for Quality Core will flU tkJily Iht picture and SIOry of 
another ERlSAhcasualry 10 itgisialors OM opinion Itaders unlil ptnding ItgislotiOll is aCled upon. 
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Child With Brain Tumor Denied Access to Specialist 

Sarah Pedersen 
San Mateo. CA 

As {old bv her mother. Brenda 
Sarah wasbom with a brain tumor. When 

Sarah was three her doctors began a:' course of 
aggressive, tre~ltment. including brain biopsies and 
chemotherapy . While Sarah's body struggled "to 
fight her disease, her father and, I fought the 
HMO,to provide her with appropriate care. 

Her neurosurgeon knew Sarah needed the 
expertise of a doctor specializing in brain tumors 
in children. But the HMO, saw Sarah as 'a:, 
diagnosis. not a child. ' "What difference does it 
make. cancer is cancer:' I was told when asking' 
for an appropriate referraL Like all HMOs, ours 
had alist of preferred providers, andlherewas no 
one on the list specializing in tumors like Sarah' s. 
Referring ,Sarah toa doctor in the plan, an HMO 
representative told me, "We're not giving you 
second best;we're giving you what's on the list:' 

I'm a nurse and know my way aroun,d the 
medical establishment, and it still took me 
'months to get Sarah the care she needed. Sarah's 
dose of Vincristine, a common chemotherapy 
drug. was denied once by a clerk at the, HMO 
because she didn't know the computer code of the 
drug. People with no medical training are, 
making decisions about the medical treatment 
you receive, regardless if your doctor knows best. 

Once Sarah finally got to the right doctor. 
her chemotherapy began. Everyone knows 

chemotherapy' causes severe nausea and 
vomiting. The same HMO that paid a CEO $895 
million in a merger, denied Sarah a $54 

, prescription to quell her nausea and vomiting 
because it was "too expensive:' 

The HMO won. They didn't care about 
Sarah and wished she'd just' go away. Her father 
and I were lucky enough to be able to switch 
insurance plans in the middle of a medical crisis. 
Because Sarah ,obtained her health care through 
her father's employer. the HMO cannot be held 
'legally accountable for den~ing or delaying valid 

, medical care because of an ,unintended loophole 
in a federal law called ERISA. Until this loophole 
is closed, HMOs .will ha:ve no incentive to 
aggressively treat the sick~p ~ur society. 

Sarah is eight now and doing well, but she 
, still has a tumor and continues to be monitore~L I 
wish to see changes in our health care system that 
puts patients before profits. {jntil then. others.will 

.. , contiriue to suffer at the cos~-cutting hands of the 
HMO industry. 

Pending federal legislation w~uld restore the remedies ofpatients with employer-paid health care who are unable to recover 
" 	 damages against an HMO or insurer that harms them. because state laws providing damages are preempted by the federal 

Employee Retirement Income Security Act of 1974 or ERiSA. Consumers for Quality Care will fax daily the picture and story of 
another ERISA casualty to legislators and opinion leaders until pending legislation is acted upon. 
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Denies Heart Patient Access to Cardiologi$t, and 
Hospitalization, For Drug Treatment ' 

before I was lowered to the maintenance dose and 
could resume normal activities. 

Third., during the period when I staned 0 n 
Cordarone. I had several attacks of fibrillation. On 
one occasion it was late at night. so my wife took me 
to the emergency room. They put me on a hean 
monitor a couple of hours. tnen sent me home while 
my hean was still beating irregularly. In the past. on 
another health plan. ,the hospital had admitted me for 
observation when I, went to the emergency room. I 
,believe that they'sent me home because they knew 
the HMO plan would dock them under the capitation 

Pacifica, CA. 
;~ 

I ·1 

l ' ;1. . 
I have a condition called "atrial fibrillation" which 
. I • ;i. . 

,IS an trregular ~hythm of the hean. I take mediCation 
. to control thi~. 1 have had this condition for )'0 
ye~rs. . 'i,' . . . 

Three things; happened to me while I was insured 
tinder an HMO that' I consider to be ~edicallY 

J .' . 
dangerous deci,~ions. Fi~st. my wife called the ·office 
'of my MD to inform them I was having an attack of 
atrial fibriliatiJn. The office told her that the' doctor 
was booked upiiand co~ldn't see me. We went to my 
car?iologist i~stead. (We pay for an individual' 
heallh plan ~:cause my . cardioiogisl who I have 
been going to f9r 8 years wasn't on the HMOplan) 
If we were',mgdicallv uneducaled or didn't have 
eno~gh moneY:\lo p;y to see the cardiologist. I 
would nOI have had an\' medical attention at all 
when my h~art~was beating irregularly. 

, ' ·1 
Second. my IIcardiologisl wanted me to change 

medication to li drug called Cordarone. He told me 
thatll would ~f hospilalize~ . for .aboul five days 
while I look a ~ery high dose of the drug 10 build ·i,t 
up in my sysle'm. I would then take a lower dose 

.1 . ' 

daily. The ~MO refused to pay for the 

hospitalization:: As a result', I had 10 take a lower 


. (bulj stillquile\!high) dose at home over a longer 

penod of time.;1 . ' 


Dunng the first two weeks I was unable to go to 
work as my wifr had to watch me for side effecls of 
Ihe drug. After;!the dose was lowered. I could go to 
work. but could',1 not drive: a co- worker had 10 pick, , 
me up to go 10 work. All in all. it was 6 weeks 

.1 
~ I 

,I" 


agreement. This happened more than once when I was 
, under the HMO plan. 

I have been lucky so far. but the law needs to be 
'changed to make HMOs more accountable, for the 
cost cutting decisions that they m'ue. I get my .health 
care through my employer so I fall under what is 

. called an ERISA Plan. ERISA. the Employment 
Retirement Income Security Act. shields my HMO 
from damages if they make a cost cutting move that 
maims or kills me. If I could find a lawyer to represent 
me, I would be able to collect only the cost of the care 

, that was denied me. However,lawyer fees are not even 
guaranteed under ERISA. so, finding representation 
would be difficult too: 

ERISA works like a bank robber who gets caught 
, robbing a bank and the only penalty they have to 

face if they get caug'ht is returning the money they've 
stolen. No jailtime... nothing. If that was the law, 
many people. would give, .up their. daX job and· take 
advantage of such a lax system. This is what is 
happening within) the HMO industry under ERISA. 
HMOs know there is no legal recourse if they' deny or 
delay expensive tests that' may lead to expensive 
treatments. They have no incentives to go the extra 
mile or even JUSt give suindard care. 

The ERISA loophole must be closed and HMOs 
must be held accountable for the decisions they 'make. 

Pendingfeder~llegislation would restore the remedies ofpatients with employer-paid health care who are 
unable to recoJ,er damages against an HMO or insurer that harms ,hem, because Sltlle la'ws providi1J.g 
dam~ges are p~eempted by the federal Employee Retirement Income Security Act of 1974 or ERISA. 
COIlsumersfor:Quality Care willfax daily the picture and slOry ofanother ERISA casualty 10 legislators 
and 'opinion let1ders until pending legislation is acted upon. 
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Dear Colleague: 

Why we need to provide malpractice protection for those in managed care plans: 
the horror stories continue .....the anecdotes pile up and prove a national problem. 

,	Following are the latest Casualty of the Day ,reports from the Consumers for 
Quality Care. 
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:1 HMO Delays Care for Cancer Patient 
II" 
11 
I 

; Ii 
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III, 
:I 
II
;! 
H 	 William Pratt 
" Ii 	 Vacaville, CA. 

I ii 
! • 	 II 

As Told By His ir'ije. Patricia Pratt 

. iMy ~psba~d. William ~ratt, was 
dlagn9sed b~' hIS HMO wnh acUte 
pancreatitis anq treated for a year and a half. 
On January 26;i 1995 he died of cancer. 

i In the ~eeks before his death we 
experi~nced th'~ngs that I did not believe, 
could :happen in our country. , 

:When William was first told he had 
cancer:, we wert told by his physician that an . 
oncolqgist w~uld examine William that 
morning and wprk out, a treatment plan. He 
waited for 10 agonizing hours for this doctor 
to sho~ up. He,r office kept telling him she 
would: be there:] but after she failed to show 
up his physician released him from the 

'1.1 ,IhOSpltal.)1 ' 

, :It turned! out to be eight days before 
the H¥O couldl get him into' see a specialist 
and w¢ will ne~er know if that delay would 
have made any difference. 

I ' 	 1\ 

\: 

i' 

'I 
;1 
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:1 
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II 
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I " ,!i, 	 , 

While he was in the hospital, there 
was a failure to provide adequate pain relief 
during his hospital stay. In fact, the on-call 
physician discontinued pain medication that 
had been ordered by his primary physician. 

There were inadequate staff and poor 
housekeeping conditions. And there was a 
failure to provide comfort and compassion to 
the patient and the patient's family. 

Substandard' medical care is just as 
deva'>tating as a major illness, and far too 
costly. The laws must be changed to protect 
the patients rather than protect the HMOs. 
ERISA" the Employee Retirement Income 
Security Act, contains a little known loophole' 
that prevents people like us, who receive 
their health care through themmployer. from 
seeking damages against their HMO. 

For a year and a half my husband 
was in almost constant pain. All of us in his 
family are still suffering. This is not an 
isolated, incident...it is happening far too 
often. 

Pending'jederallegislation would restore the remedies ofpatients with employer-paid health care who are unable to 
recover t;amages a~ainst ~n HMO or insurer tha~ ha~ them. because state laws providing damages are preempted by 
the f~de~al Employe RetIrement Income Secumy Act of 1974 or ERISA. Consumers for Quality Care will fax daily 
the p,cture and story ofanother ERISA casualty to legislators and opinion leaders until pending legislation is acted, 
upon.;1 	 ; 
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HMO Demes
.-

Treatment 
Skinless Girl Has No Remedy 

, Francesca' Tenconi, 11 
OakJand; California 

Eleven year old Francesca suffers 
from Pemphigus Foliaceous, an auto­
immune disease in which the body's 

- immune system becomes overactive 
and attacks the protein which adheres 
the top layer of skin to the body. 
Francesca's parents had to battle with 
their HMO to insist upon appropriate 
diagnosis and med.ical care. , 

According to Donald Tenconi, 
Francesca's father, Francesca's ' 
medical and insurance ordeal' began in 
December 1995. when at the age, of 11 
she developed what was diagnosed as a 
skin rash. By March. the condition had , 
spread ~d become worse. By late','" 
April, the condition was so 'bad she ' 
could not attend school. During this 
period. several requests, were·made for 
referral to specialists outSide the HMO. 
These requests were denied. . 

Finally. on May 8. 1996 (almost 6 
months after the first' appearance of 
symptoms). the HMO sent biopsies to ' 

'out-of-network doctors and finally 
obtained an accurate' diagnosis. Th e 

diagnosis was Pemphigus Foliaceous. 
Even cUter receiving the diagnosis. the 
Tenconi's HMO still' insisted on 
treating th~ disease primarily with its 
own doctors. It was not until February 
1997, over' one year' after the 
symptoms first appeared. that the 
HMO finally agreed to: allow Francesca 
to ,receive care at' Stanford Medical 
Center. whic,h possessed the doctors 
capable of providing. the best care 
available in the San FranciSCO Bay Area. 

Explaining the" prolonged and 
unnecessary pain of lying down without 
skin on your back for: over, one year, 
D,ohald 'said'''If you fee~' this pain you 
will shed tears of pain, the same pain 
that Francesca shed :nlght after night, 
week after week. for m,any months." 

Because Francesca received her 
health care through Donald's employer. 
the HMO claims that ERISA shields it 
from damages for delaying and denying 
medically appropriate treatment. 

Pending federal legislation would restore the remedies ofpatients with employer-paid health care who are' unable to recover 
dampges against an HMO or insurer that harms them. because state laws providing damages are preempted by thefederal 
Employee Retirement Income Security Act of 1974 or ERISA. Consumers for Quality Care will fax daily the picture and story 

, ofanother ERISA casualty to legislators and opiniqn leaders until pending legislation is acted upon.' , 
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:j HMO Refuses To Pay For Life Saving Surgery 
I, 
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As Told By Her Daughter. Sarah Jones 
HMO enrol,ees who get an outside doctor's 

opinion had be:tterhave deep pockets to pay: for 
medi~al help ,: they need. So 'far. a dispute 
between outsicJ~ doctors and my mother's HMO 
has cost our family more than $15.000 in legal 
fees. /My moth9r is in c;ritical need of life-saying 
surgery that ti~ already been postponed three 
times because her HMO refuses ·to pay for it. 

The dispute between my mother and her 
HMO arose \\ when the 'HMO's doctors 
reco~mended II a course of treatment 'that 
world-renowned neurosurgeons at UCLA 
,Medi~al Cent~~ believe will endanger her 'life. 
We ~anted a s~cond opinion because my mom 
has a~ anery iti her brain the diameter ofa golf 
ball that is calcified and,brittle and full of brood 
clots.! It has c~psed her to go blind in one eye. 
At an'y time she could completely lose her sight 
suffer a massiv.e stroke, 'or die', ' 

The' estimated cost for the surgery and 
treatment UCLA' doctors recommend is 
$150:000. Adv~nce payment, is required. UCLA 
doct~rs believe: my mother's condition is serious 
and ,that surgery must be performed as soon 
possible. tlr , ' 

In'itially myI mom's HMO stated there is no 
appeal process. Finally. someone explained 

)

:i 


\I . 

,~ 

j 
,! 
I' 	 Stockton, CA 

there was no "complaint depanment" only a 
"customer satisfaction depanment." 

Unable to reach an agreement with the 
HMO. we had to take our case to Federal Coun 
where my mother. a middle aged. lower income 
woman with no connections was given the 

, responsibility to convince top specialists to take" 
a day off from brain surgery to fly 500 miles 
to testify on her behalf. She was unable to 
persuade the expens to come to coun. The 
.HMO suggested we enter into the arbitration 
process which by law insists that each side pay 
their costs when an HMO is involved. regardless 
of who wins. ' 

By the sheer fact thaLHMOs have endless 
financial .resources this mm it a cinch for 
HMOs to prevail. When this- process bankrupts 
the patient. forcing them' out of their HMO, it is 
often taxpayers that end up picking up the tab,' 
saving the HMO from 'having to .shell out for 
expensive medical procedures: ­

Sadly. our story is not unique .. ERISA, the 
Employment Retirement Income Security Act. 
contains a loophole that allows HMOs to 
sidestep accountability for denying or delaying 
medical care. If this loophole were closed now, 
families like ours would not have to suffer 
financial' and emotional ruin to get adequate 
medical help for our loved ones; 

. 
Pendi'lg federal legisllition would restore the remedies ofpatients with employer-paid health care who are unable to 
recover damages hgainst an HMQ or insurer that harms them. because state laws providing damages are preempted by 
th~ federal Emplqyee Retirement Income Security Act of 1974 or ERISA. Consumers for Quality Care will fax daily 
the pi~ture and story ofanother ERISA casualty to legislators and opinion leaders until pending legislation is acted ' 
upon. i:l .. 
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HMO Denies'Patient Oli Vacation Treatment 
Women Suffers Stroke Flying To HMO, Dies 

(Barbara) 

Barbara Garvey 
Chicago, Illinois 

R.I.P~ 

Chicago resident Barbara Garvey.' 54. 
fell seriously ill during .a Hawaiian .vacatlon 
due to .anadverse reaction to her arthr:itis 
drug, prescribed by her HMO doctor. 

TIr. doctors in Hawaii correctly 
diagnosed her condition ~d advised th~ 
Garveys that she needed a bone marrow 
transplant immediately. Then the 
physicians cautioned the 'couple that, 
Barbara shouldn't travel bac~ to Chicago for 

. this transplant since this would increase the' 
risk of her suffering a cerebral hemorrhage 

.or infection during air travel. Barbara's 
HMO review doctor back in Chicago 
concurred with the Hawaiian doctors. 

However. HMO bureaucrats told. 
Barbara's husband David that the HMO 
would not be responsIble for her treatment if 
she remained in Hawaii arid that she should 
return to Chicago. . 

En route to Chicago, Barbara suffered a 
stroke that paralyzed her right side and left 
her unable to speak. . 

When she. arrived in Chicago. she was 
admitted to St. Luke's Medical Center. where 
she died. nine .days later of a cerebral 
hemorrhage and other complications. 

The HMO then attempted to use a legal 
loophole to avoid all responsibility. That 
loophole is contained in a law known as the 
Employee Retirement lnsur~ce Security Act 
of 1974 (ERISA) which was enacted well 
before the era of managed care and was 
intended to. provide' workers· with benefits 
protections. The 'HMO clainls that because 
Garvey received her health care through her­
employer the Garveys cannot receive 
damages for Barbara's death. HMOs have 
been using ERISA. in many cases 
successfully, to shield them from 
accountability when they tie. doctor's hands 
and direct patient's care leading to injury or 
even. in the case of Barbara Garvey, death. 

. Pending federal legislation would restore the remedies ofpatients with employer-paid health care who are unable to 
recover damages against an HMO or illsurer thatharms them. because state laws providing damages are preempted by 
the federal Employee Retirement Income Security Act of 1974 or ERISA. Consumers for Quality Care will fax daily 
the picture and story ofanother ERISA casualty to legislators and opinion leaders until pending legislarion is acted 
upon. 
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i( Cancer Patient Denied Liver Transplant 
:1 
.j 

Living out HMO Death Sentence 
'I 
" 
'I
;i 

. A worJian suffering from a rare form 
of m~tastatic~ancer of the liver is being 
deniel;i lik-saving treatment by her HMO. 
The JiMO'will:lnot pay. for,a li~er tr~splarit . 
recom:mended i!by her oncologIst with the 
support of alJ her treating physicians ­
causing the woman to live out a death 

I 	 ·'1 . ' 
sentence. :[, 

: JUdithij Packevicz has struggled 
against the slbw-growing cancer and now 
faces imminent death if the transplant is not 
perfor:med. Her quality of life, according to a 
lawsui t filed l\1;ay 27, 1998 in Federal Court, 
Northbrn Di~trict of New York, .is 
:'inde~cribably jffiiserable both physically an.d 
mentally." Her son, Thomas Dwyer is a 
ready; willing 'bd able donor. 13 friends of' 
the family have also volunteered to donate a 
pari 9f theid! livers. The· recommended 
treatmjentis available at Mt. Sinai Hospital in . 

r 	 :1 
I 	 :l ' 

New York City and will cost an estimated 
$345.000. 

Ms. Packevicz is the mother of 
'four children. stepmother of three and a 
grandmother of nine. A well-known figure in 
Saratoga Springs. she was an active and 
successful singer in a Sweet Adeline quartet 
until her illness forced her to stop last year. 

The suit· was brought under the 
Employee Retirement Income Security Act 

(ERISA) which applies to employee benefit 

plans. Ms. Packevicz purchased the health 

care through her employer. Under ERISA, 


, she can recover no damages, only the cost of 

the procedure denied in the first place. 

The HMO denied the recommended 
transplant on the grounds that it allegedly 
"does not meet the medical standard of care 
for this diagnosis," No explanation of why 
the recommended transplant allegedly fails to 
meet community standards was provided in 
the correspondence. 

The lawsuit, filed under ERISA, 
seeks a temporary, restraining order, 
preliminary injunction and permanent 
injunction requiring the HMO to pay for Ms. 
Packevicz's cancer treatment. It argues that 
"community standards in tfie-State of New 
York do not mandate slow, certain, miserable 
hopeless, excruciating and inhumane death in 
plaintiffs case where there is a medically 
recommended reasonably feasible alternative" 
a few 	 dollars away. Ms. Packevicz'sto 

physicians assert a very high probability of 
survival with signific~tly improved quality 
of life if the transplant is performed. 

Under ERISA, should Packevic die 
before rc;:ceiving her transplant, the HMO is 
liable for no costs at all. . 

Pending federalle~islatioll would re~tore the remedies ofpatients with employer-paid health care who are unable to . 
recove~dam.ages ilgainst an HMO or insurer that harms them. because state laws providing dmnages are preempted by 
the federal Employee Retirement Income Security Act of 1974 or ERISA. Consumers for Quality Care willfax daily 
the pictllre and sl~ry ofanother ERISA casualty to legislators and opinion leaders until pending legislarion is ac.red 
upon. J ' 
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FORTNEY PETE STARK 
~ DISTAICT. CA&..RlANIA 

CONGRESS OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 

WASHINGTON. D.C. 20515 

June 10, 1998 

CASUALTY OF DAY #4 

Dear Colleague: 

Following ate Casualty of the Day reports for the week of June 8 from. 

Consumers for. Quality Care. . 


If anyone of us suffered this kind of treatment, we'd· t>e screaming'from the roof­
. tops. It is time to end the ERISA shield against malpractice relief and help ensure 

that managed care plans pay more attention to the quality of the care they provide. 

Sincerely, 

Pete Stark 
Member of Congress 

..­
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'Pensioner's Health Care Taken - HaS No Remedy Under ERISA , II 
ti 

..It doesn't take a :rocket SCientist. 
which I happen to be. to realize that I am 
going to have continuing medical costs. to 

he says. "I am afraid that any medical 
emergency could financially bankrupt me 
and my family. to 

I 
'·· ..As it stands. ERISA is the only 

federal law pertaining to employee 
health plans and pension benefits. 
Unfortunately, it supersedes state 
insurance law and answers to almost no 

, 
Pa,,·.. 

1 
_"""~.u. regulation. In addition. any claims 

. Iowa '1i! against the company by Patelski are 
'I preempted by ERISA and would be 

Casey PatelsItl was a dedicated removed from state to federal court. 
employee of: a lead~ng aerospace Once in federal court. Patelskiwould be 

manufacturer for 2;8 ye~s. He helped to , unable to recover any damages.

design spacecraft ~d directed U.S. : "Because ERISA does not set 

astronauts at Missi'on Control in Houston. " standards for health benefits. employers
I " . .
His future appeared secure when he are free to do whatever they want." 

retired in 1992, asilhe had been former United States Senator Howard 


.promised generou~i lifetime health' Metzenbaum. D- Ohio, said. MDespite
f 't "1b ene 1 s. . i l[ . .years of promises. employers can put

Six months l~ter, even though he clauses in their health plans. literally
had been guaranteed it in writing, that overnight. breaking original promises
promise wa~ brokep. His former and reserving the right to terminate 
company an~ounc~a that it would· no benefits." 
longer pay for non~:union retirees'health Casey Patelski is'-tme .of the 
coverage, .and Patel,~ki lost his health growing numbers of retirees who are . 
care. coverage. Betf:ayed. a wheelchair­ learning the terrifying truth that. as a' 
confined Patelski new faces his future result of ERISA .. these promises are _ 
unsure. and: frighteped. empty. Instead of beginning his golden

Because he had put faith in his years of retirement peacefully. he now 
employers' promis¢j of lifelong benefits. faces the grim reality of having no health 
he and his wife now find themselves benefits to speak of. 
Without a budget fo1- major medical bills. 

, It 
'I 

. 
I 
I it

Ii
l\ 

: <i 

Pending Jederal legisLatt9n would restore the remedies ojpatients with employer-paid health care who are 
unable to recover damag~s against an HMO or insw-er that harms them. because state laws providing damages 
are preempted by the Je9.eral Employee Retirement Income Security Act oj 1974 or ERISA. Consumers Jor 
Quality .Care w~lJa.x dm,Ly the pictw-e and story oj another ERISA casualty to legislators and opinion leaders 
until pending Legislation,! is acted upon. . . 
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Cancer Patient Denied Treatnient. With Highest Reco~ery.Rate 


La Quinta•. CA 

In November 0(1997. I found out that I had 
prostate cancer. After discussing treatment and 
recovery options. my doctor advocated . 
surgery to remove the 'prostate. I decided to 
get another opinion. After consulting with a 
new doctor at Lorna Linda University Medical 
Center. I decided on a Proton and 3-D 
Confonnal Radiation treatment. The· new 
physician and hiS staffconc1uded that t was an 
excellent candidate for the treatmel1t. ' 

I. Thetumo~ wa~encapsulated 
2. My P.S,A. count·was low 
3.. The results of the bone scan were 

propitious ' 
4. I am only 54 years old: 

The doctors at Lorna Linda Medical Center 
then contacted my insurer, whicQ said that it 
would pay for the,full treatments. In fact. my i 

insurer called back to inform me that the ' 
insurance policy covered these treatments and 
they'd notify the. medical center that the 
procedure had been authorized. The 
authorization never 'arrived at the medical 
center. 

Worried about the delay 6I my care. I 
·calle.d my insurer. who. told me that the~ had 

reversed the decision. The company claimed 
that Proton and 3D Conformal Radiation was 
"experimental and investigational." 

Lorna Linda then faxed factual 
information to mv insurer which explained 
that the procedure was not 'experimen~al nor 
investigationaL Since June 1996~ Medicare. 
and many other insurance companies. have 
accepted this procedure~ The' in1!tlical center 
doctor also wrote a letter that discussed the 
different recovery rates: for Proton radiation 
th~ recovery rate i~ 98% versus 83% for' . 

. surgery. . .•. . 
. '. After several stressful weeks. I was sull 

'denied . heJp. I asked my insurer what. other 
treatments were covered. They responded by 
saying"they could'not say. it would be 
practicing medicine." After being passed back 
and forth. like a ping-pong ball. ~ couldn't wait 
any longer. On February 17. 1998, after '. 
paying "up front." I began, my first of 44 
radiation treatments. This a financial burden 
on our family. Today. I have completed all 44 
radiation treatments. and I am due for a 
check up next week. I am scheduled with 
Lorna :Linda for 'follow-ups through 2004. 

, ' After all is said and done~ Istm feel 
, .• ' that Iha:ve 'been denied needed care by an 

.agent3000 miles away, seated ,at a desk and 
appoi'nte.d by· the company to ~de~ the 
quality of care I receive. ; , 

'I have worked for this well known 
. company 'for almost 32 years and this was the 

first major claim I made. Because'my insurer 
is protected by "ERISA". I can recover no 
,damages against them. I do not have the 
resources to pressure my insurer to provide 
better care. Is this uERISN'law a fair and 
just medicallinsurace law to' employees? 
Not by any mean$. " ' 

Pendingfederal legislation would restore the remedies ofpatients withemployer.paid health care who are unable to 
recover damages against an HMO or insurer that harms them. because state laws providing damages a,re preempted by 
the federal Employee Retirement Income Security Act of 1974 or ERISA~ Consumers for Quality Care will fax daily 
the picture and story' ofanother ERISA casualty to legislators and opinion leaders until pending legislation is acted 
upon. 
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He,~rtPatient'sAccess To Cardiologist Stone-walled 
;1 Dies Dne To Mis-Managed Care 
11 	 ­

Accordi1ng 
I 
1 

i ,
In March 

case filed by ,the Nealy' 
family: 

old and 'the 
notified :by his that there would be a 
change in his care coverage and that he 

I II
could el~ct cover~ge under one of three plans. 
Glenn chose a managed care company after 
receiving assuranbes from its agents that the 
plan would enabl~ him to continue treatment 
of his unstable arigina and would allow him to 
see his cardiologist. The doctor was treating 
Glenn ~ith a complete drug regimen including 
nitrates'! calcium blockers. and beta blockers. 

. Qn April ~, '1992, at the direction of the 
managed care cOmpany, Glenn went to the 
office of a participating primary care 
physician for the l'purpose of obtaining a 
"referral" for follbw-up treatment by his 
cardiologist. HO~Fver, the managed Gare 
doctor refused to :see Glenn until he had a 
validcoh-tpany card. On April 3, Glenn 
returned to the ptimary care doctor's office 
with a copy of hi¥. enrollment form, which the 
company advised~ would be accepted by their 
primary icare pro~,ider. Again, the primary 
care doctor refused .to see Glenn. Between 
ApriL2 ~nd Aprilil21, Glenn contacted 
represen,tatives off the managed care company 

• 	 ! h 

: II 


to obtain a valid card. and it issued two 

incorrect and invalid cards to Glenn. 


On April 9. 1992; the primary care 
doctor met with Glenn. but refused to give a 
referral to the cardiologist, professing no 
knowledge of procedures for allowing 
referrals. The doctor renewed Glenn's angina 
medications, but Glenn was unable to fill the 
prescriptions because the com)1ll'hy provided 
incorrect and invalid information to Glenn's 
pharmacy. Between April 9 and May 18, 
Glenn repeatedly tried to get the insurer to 
authorize follow-up care by his cardiologist. 
On April 29, ,the insurer, in violation of its 
previous assurances, formally denied in writing 
Glenn's request for follow-up visits with' his 
caridiologist, because they had .. a 
panicipating provider in the area." On May 
15, after being repeatedly denied authorization 
to see his cardiologist, Glenn obtained a 
referral from his new doctor to see a 
"panicipating" cardiologist with the managed 
care company on May 19. On May 18. Glenn 
died, from a massive hean attack. leaving 
behind his wife Susan. and his two sons. 

Unfonunately for the Nealys, Gleim 

received his health benefits through his 


, employer. Under ERISA, the only legal 
remedy available to an injured patient is the 
cost of the benefit delayed or~ed. Susan 
Nealy cannot recover economic losses -- such 
as lost wages or. salary -- or non-economic 
losses. Because Glenn never incurred any 
medical expenses, the managed care company 
cannot be held responsible for any .costs and 
Susan Nealy has no remedy for the wrongful 
death of her husband ' 

The District Coun for the Southern 

District of New York had no choice but to 

dismiss Susan's claims for the breach of 

contract, misrepresentation and wrongful 

death. ' 


Pendingjederallegi~lation would restore the remedies ofpatients with emplover-p~id h~alth care who are unable 10 

recover damages ag~insl an HMO or insurer that hamJ them, because state iaws providing damages 'are preempted bv 
the f~deral Employer Retirement Income Security Act of 1974 or ERISA. Consumers for Quality Care will fax daily 
the plctu~e and stOTY! ofanother ERISA casualty 10 legislators and opinion leaders until pending legisla~ion is acted 
~~, ij , 
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.Woman Denied Fertility Benefits Retroac~iveJy 
. . .,." . 

'.'. 

Linda DeBenedictis 

Norwood. Massachusetts 


Unfonunately. I'had received my health care ­
through my husband's'private employer in 
the mid 1980s. We were unable to conceive a 
child. I h~d been covered by the insurance 
companyfprinvitro fenilization services in. 
the past. But in 1986, invitro'fenilization 
was suddenly listed as an excluded benefit -­
'only after I applied fora claim. We believe 
we were the only couple using the benefit and 
that is why the insurenerminated it. 

Through discussions with an employee 
insurance representative we were led to 
believe that our coverage would be continued· 
since we had been approved in the past. As it 
turned out, our future claims were denied. 
We appealed to the Massachusetts Division 'of 
Insurance. After m~:mths of frustration and 
dozens of letters and phone calls, we learned 
about the "ERISA" laws which allowed my 
husband's employer to legally stop paying' 

for our treatment retroactively~ We had 
absolutely no remedy under the law. 

In 1988 Massachusetts passed a law 
mandating fenility, coverage. We were still 
excluded because self-insured' "ERISA" plans 
don't have to comply with st~te mandates. 
The Massachusetts Divisiori"'Ofinsorance 
wrote us a letter stating that "the plan is not 
subject to any of Massachusetts mandated 
insurance benefits, including infertility 
benefits." 

We learned about "ERISA" the painful way. 
It's critical for consumers to understand the 
limitations, risks, and lack of redress under 
self-insured ERISA plans. Most of us learn 
about it ,after the fact. It's time to stop the ' 
abuses and protect consumers by reforming 
the "ERISA" laws. 

Pending federal legislation would restore the remedies ofpatients with employer-paid health care who are unable to 
recover damages against an HMO or insurer that harms them. because state,laws providing damages are preempied by 

, the fe.deral Employee Retirement Income Security Act of 1974 or ERISA; Consumers for Quality Care will fax daily 
the piCture and story ofanother ERISA casualty to legIslators and opinion leaders until pending legislation is acted 
UpOIl, 
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Collaps~d Boy·· A Cardiac Risk .;.' Told To Take Gatorade, Dies 
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IAlex Gilesi! managed care plan doctor failed The managed care doctor should have 

to give him crucial ~ardiac tests and to.refer him to a recognized the potential seriousness of Alex's 
cardiologist. resulting in the needless death of the condition and referred him to a pediatric cardiologist. 
athletic n;ine-year-o(ti. according to a lawsuit filed by Instead. Bridget Giles was simply told to give Alex 
his familv. Brid!!et Giles. Alex's mother. claims the Gatorade. 
health pl~n' s do~torllignored obvious symptoms that , Two weeks after the first visit. Alex fainted 
require r6utine tests which could have saved Alex's again. A day later. he saw the same plan doctor. On 
life, The f=ompany rilaintains that all claims against it . this subsequent visil.the company's doctor again 
are preeempted unde'~ ERISA and should be removed • failed to gather an adequate history of the condition 

, 'I 
to federal'cour:t where no damages are available. The and took only Alex' s blood pressure. The docto~ did 
company;is trving t8 appeal the case. ordera blood test and planned to do an EKG, but he 

. I" II never followed through with the test. : . ~l" . 
According to court documents: Two weeks later. at the fmnttc demand of 
I ' It .' Ms. Giles:ihe plan doctor relented and referred Alex 
The healthblan doctor saw Alex twice. less to a pediatric ear. nose and throat doctor. The 

than two months before his death. At the first . specialist referred Alex toa pediatric neurologist. 
appointm~nt in·199~. the company:s physician·nOled Unfortunately. the original plan physician failed to 
that Alex ,had fainted on three occasions while playing . follow Alex's condition and never obtained the critical 
basketball. includin~: one episode resulting in an cardiology consult which would have saved Alex's 
emergenc¥ room viSIt. Fainting during exenion is'a life. Alex's cardiac condition went untreated and he 
serious medical indi~ation that should have been tragically died shonly afterward undiagnosed. 
evaluated immediatelY because it suggests acardiac­ If the managed care company has its way in 
related problem. No~ only did the health plan doctor coun and removes the case under ERISA. Ms. Giles 
fail to ord(!r any testS,. but he also failed to obtain an will be unaple to recover any damages for her son's 
appropriate history ()f Alex's condition. Thedoctor delayed care and wrongful death from the plan. Since 
did nOl even take Ale~x's blood pressure. pulse. or Alex died before getting his treatment. the managed 
respiratorx rate. ti' ' care company, under ERISA. can be held liable for 

I .' nothing in the case of Alex Giles. 
I :\ 

;1 

Pending tederallegi~iation would restore the remedies ofpatients with employer-paid health care who are unable to 
recover d£i,mages agaf,nst an HMO or insurer: that hanns rhem. because state la~s providing damages are preempted by 
the federal Employe'e: Retirement Income Security Act of J974 or ERISA. Consumers for Quality Care will fax daily 
the picture and storv 'hI/another ERISA casual,,, 10 legislators and opinion leaders until pending legislation. is acted 
upon. I . \1 " .. 
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June 17, 199~ 

CASUALTYOFDAY #5· 


, 

Dear Colleague: . 

Following are Casualty of the Day reports for the week ofJune 15 
from Consumers for Quality Care-more proof of the need to hold all 
health plans,including ERISA plans, liable for medical misconduct. 

Sincerely, 


. Pete Stark 

Member of Congress 
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" HMo Mi~ses Diagnosis & Denies Referral, Endangering Woman's Fertility !;I 
. 

. 
;:'I 

ii 
ti . 

. I originally went to my liMO for 
'. .1 . • • 

what I thought were some faIrly rout me 
I • 'I. . 

gyn.ecologlc~ tests. Two years later, 
exh~usted from battling them for correct 

'I 

care on any l~vel, I have probably lost 
my :fertility q:ue to the HMO's 

• Il
negligence. Ii 

'My he~lthcare problems involve 
twoldiagnos~~~ both of which were 
totally mistr~~ted by my HMO. I have a 

I ,I. 1 d' . all d
Pre-cancerous cervlca con ltwn c e , II 

"'high grade qysplasia," which can easily 
turniinto can~er. Fifty percent of high.\ . 

grade dysplas,ia cases progress to , 
inva!sive can~'er, and I am in a high risk 
category bec~use of my family history 
of dncer. ln~tead of treating this 

!> 

condition pro:actively, as it should be, 
. lUll my HMO didtnot return my phone ca s, 
scheduled prqcedures 3 months after 

I. I! 

:1 
\1 .,11 
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they were need¢d and returned test 
results up to two months after the tests 
were performed .. 

I stiiI have the pre-'cancerous 
condition since it would require an . 
expert surgeon to operate in order to 
avoid dam'lge. to my cervix. However, 
despiteacknow ledging theirrmstakes. 
the HMO steadfastly refused to pay for 

. care from an expert surgeon. 
My even more tnl.Um~tic 

diagnosis involves "premature ovarian 
failur~," which probably means I will 
not be able to have my own children. 
However, the really maddening thing is 
that the HMO totally missed this 
diagnosis until it was too late. Had the 
HMO done the appropriate tests when I 
first saw them, I would still be able to 
have children. But the HMO denied the 
tests, probably for reasons of cost, and 
now it is probably too late. I understand 
from other physicians that this particular 

. negligence is costing many~en. their 
fertility . 

Because I received my health 
care through my employer, my HMO 
can claim, under ERISA, that I am not 
entitled to damages against them for 

. their denials of fertility coverage. 

Pendi~g federal ~egislalion would restore the remedfes ofpatients with employer-paid health car~ ":ho are 
unablk 10 recover damages against an HMO or insurer that harms them. because slate laws proVIding 
damages are pre~mpted by the federal Employee Retirement Income SecurityAct of 1974 or ERISA. 
Consumers for Q~alit}· Care will fax daily the pictute and story ofanother ERISA casualty to legislators 
and opinion leaders until pending legislation is acted upon. 
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Delayed Benefits . 
·Costs Man His Testicles 


.Frank Wurzbacher 
Covington. KY 

Accordi~g t~ court documents: The insurance company had· 
actually decided more than a month 


Frank Wurzbacher, a retiree, had sUrgery . before that it would cover Frartk's 

for pro~tate cancer and was. taking injections in full. But administrative 

monthly injections of a drug called snafus, including failure to enter the 

lupron to keep the cancer from returning. information in the insurance company 


In January of 1995, a new . computer, kept the information from 

insurer took over ·as the third-party Frank despite his repeated inquiries. 

administrator of his retiree health plan. Frank asked for compensatory 

It announced it would pay only 80% of damages from his insurance company, 

the allowable charges for his treatment," ; alleging negligence under state law, 

rather than the 100% it had been among other things. 

covering. A federal district court· 


. , The change would cost Frank dismissed the complaint, ruling that 
. $180 a month, a charge he could not Frank's claims are preempted by ERISA. 
affcird. After several months, Frat1k's . "The court finds that this case is based .. 
doctor said hecoulrl not continue to ..on a denial of benefits claims which is 
provide the injections without recovering clearly,preempted by ERISA," the Court 
his costs. said. 

The one alternative Frank's . Frank has no recourse and will 

doctor,gave him, and the one·thatwould· get no compensation for this tragedy. 


~be covered in full, was castration. 
After making several calls to his 


insurer and having rio luck getting the .' 

company to change it's mind about the 

injections, Frank took his doctors 

advice. . . 


. Frank had the surgery .on . . 

september 18, 1995. When he got horne, 

there was..a notice waiting in the mail 

from his jnsurance company saying they. 

would go ahead and pay the full cost of, 

the injections. 


Pending federal legislation would restore the remedies ofpatients with employer-paid health care. who are· 
unable to recover damages against an 'HMO or insurer that harms them. because state laws providing 
damages are preempted by the'federal Employee Retireme~t Income Security Actof1974 or ERISA. 
Consumers for Quality Care willfax tjaily the picture and story ofanother ERISA casualty t~ legislators 
and opinion'leaders until pending legislation is acted upon. . 
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HMO Fails Bone Cancer Patient 

!j 
Shirr,ley Moore 


, Union City, CA. 

: :J\R,I.P 


I 'IAs told by her da,,;,ghter Nonna Lowe 
: In Janu~ 1997. my mother ,went to her 

HMO with pain \h her right ribs and a heavy cold. 
After; a chest X-r#y was taken. ,the doctor diagn~sed 
lung Icancer. What the HMO's doctor failed to 

I • ." 

diagn:ose was tha! iny mother also had bone cancer. 
Mom; asked the doctor whvshe was having so much 
pain on the right' side si~ce the lung cancer'is on 

1 :t 
the l~ft. The ID.1p doctor looked at her X-ray and 
saids,he had a cr,acked rib. yet the written report 
says 'jevidence 0([an old fracture." 

I The HMO's doctor did not make any 
further investit!ations despite my mother's 
complaints of rib pain. A course of treatment was 
decid~ upon. dhnsisting of. chemotherapy and' 

, 1\ 

radiation therapy, Mother had to be hospitalized 
on inore thanl one occasion during her 

, I 
chemotherapy tre~tment. For example. during one 
chemotherapy tre'atment she was given too much' 
• I • q .'. .
Intravenous flUId' 'whIch caused her to go into 
conge'stive '., heJt failure. We were very 

, " 'I
dIsapPoInted to note that the doctor treating her 

1 " 

cancer never visited her while she was ,in the 
hospit:al to check;;on her. 

I After ~he chemotherapy. mom was 
referred to a non-HMO hospital to receive radiation 
':1 . 
1 :1: . 

therapy. The doctor at this hospital requested a bone 
scan be', perfonned as he was, concerned about my 
mother's complaints of rib pain. This bone scan was 
perfonned at the original HMO on April 24. No one 
called us from the HMO to tell us the results! 

My mother returned to the other hospital a 
week later where the non-HMO doctor presumed we had 
been infonned' of the results of the bone scan. He was 
shocked to learn we had not, especially since the scan 
showed that my mother had bone cancer. We found this 
.lack of communication to be totally 'ana completely 
unacceptab!e. . 

We then made an appointment to see our HMO 
doctor on May 5. We were told that my mother did not 
have the HMO's coverage: We tried to explain there was 
a clerical error and that my mother was covered. Even 
after we gave the name and number of a person who could 
,verify this, they insisted we pay for the visit. We were 
embarrassed and humiliated in full view of other 
patients. 

Our HMO doctor then scheduled a CAT scan for 
my mother. ,The results of the scan showed that the 
cancer had spread and was going to continue to. 
However, the HMO doctor failed to diagnose a cancerous 
cyst on my mother's spinal cord. She was crippled as a 
result of this cyst. 

My mother succumbed to the cancer on October 
28. 1997. 

We are very dissatisfied with the continuity of 
care provided to our mother by her HMO. We are 
especially upset about the lack of pain management she 
received. Cancer that affects the bone'!-T!- ex.1remely 
painful, yet they, failed to give her proper pain 
medication on numerous occasions., We wanted to be 
assured by theHMO that necessary medical care be given 
to our mother. and that she would be treated in a caring, 
courteous and professional manner. We feel the care wac; 
substandard and our mother was misdiagnosed ~d 
improperly treated. 

Unfortunately, my mother receive'd her health 
care through her employer, so the HMO is protected by a 
loophole .in, the federal ERISA law. Therefore, we are 
unable to recovc;r damages. If the' HMO ,feared such 
damages, maybe they would have been more concerned 
about my mother's care. 

Pendirg federal {rgislation "Vould restore the remedies ofpatients with employer-paid heaith care who are 
unable to recovefl t!amages ag~inst ~n HMO or insurer that harms them, because state laws providing 
dama?es are pre:fmpted by the federal Employee R~tireinent Income Security Act of 1974 or ERISA. 
Consumers for Quality Care will fax daily the picture and story ofanotherERISA casualty to legislators 
and opinion leadTrs until pending legislation is acted upon. ' 
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HMO Denies $110,000 Surgery Recommended By HMO's Doctor 
. , Patient-Forced Into Debt .' J 

Debr~Moran 

.Winfield, IL 

My managed care nightmare began in 
July of 1.995 when I developed pain in my hand, 
wrist. elbow, shoulder and neck. The pain proved 
to be a symptom of Brachial Plexop.athy and 
Thoracic Outlet Syndrome - two related . 
conditions that impair circulation and neural 
iransmission. As th~ conditions worsened. the 
pain grew. But j continued to get the run-around 
from my HMO, which refused to refer me to the 
right specialists and denied coverage for the 
surgel)',lhat my HMO primary carephysiciiim 
deemed medically necessary. 

In fact, Ihad to learn about my 
condition through my own research and an out­
of-pocket evaluation by a specialist in Virginia. 
When thisspecialist confinned diagnosis of the 
circulation and nerve damage, I returr:d to .the 
HMO and asked for a referral to her. They took 
five months to deny the referral and I received no 
treatment in the interim. My pain grew worse. I 
could not cook. clean, go to work or feed myself. 

After two and a half years of stonewalling 
by my HMO, the nerve in my neck and shoulder 
was scarred and destroyed. The out-of-the-HMO 
network specialist in Virginia recommended surgery 
to repair the nerve and restore circulation. The 
HMO 'denied payment for this $110.000 procedure, 
claiming it was not medically necessary. even 
though my pain was medically documented and my 
primary. care doctor in the HMO concurMd with·the 
specialist.. I mongaged our future and our house. as 
well as our 401 k, to pay for this surgery. 

Today, I am well. The nerve and 
circulation damage is healing. The HMO would 
only pay for hack and cut surgery that would have 
cut into my neck, left me scarred and in pain. and 
taken years to recover. I would have never been 
bener because the nerves were damaged and could 
not be left alone. 

Until this day, my HMO refuses to pay for 
the p[Ocedurethat saved my career and my quality 
of life. Because I receive health care through my 
husband's employer, the HMO will never have to 
pay more than the cost of the procedure they were 
supposed to pay for in the first place. [And ERISA's 

. standard for proving an "arbitrary and capricious" 
denial to recover even those. costs is much higher 
than the "medically necessary" standards under state 
law.] 

Dti~Oto ERISA, the HMO wil~rhave 
to pay damages for the pain they have caused or 
even my wage loss. If lhe HMO knew they would 
have to pay damages, I don't think they would ever 
have treated me this way. I thought I had more 
rights. but instead I am paying huge credit card 
finance fees to payoff this procedure. 

Pendiitgfed~rallegislationwould restore"the remedies ofpatients with employer-paid health care who are 
unable to recover damages against an HMO or insurer that harms therl: because state laws providing 
damages are preempted by the federal Employee Retirement Income Security Act ofl974 or ERISA. 
Consumers for Quality Care will fax daily the picture and story ofanother ERISA casualty to legislators 
and opinion leaders until pending legislation is acted upon. 
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, Cancer Patient Dies From HMO Delays I 
,I .. Has No Remedy 

·1 
I 

Phyllis Cannon 

Oklahoma' City, Oklahoma 


11 R.I.P..[
,I 

: II 

Ph~llis Ca4non's health insurer "experimental," yet thJs procedure was a 
delay~d her ~edically appropriate ' covered benefit under Cannon's policy. 
cancer treatment for three months. By She died just weeks later. Because Mrs. 
that time her tancer had developed Cannon received health insurance 
beyonp treatn;Jent, and she died weeks through her employer: the ERISA 
later. : II loophole prevented the HMO from 

i /i paying a price for its delay and .gave 
In 1:991, Ph§llis Cannon was , Phyllis' husband, Jerry Cannon, no 

diagnosed witH acute myeloblastic' , remedy for his wife's death; 
leuken)ia. Wh~n she went into remission, ­
her doctor urg~d that she undergo an JudgeJohn Porfilio, of the Tenth 
autologous bo~emarrow transplant Circuit Court of Appeal, noted the 
(ABM;f). Yet per HMO delayed problem of ERISA's ,broad preemption of 
authorization f§r three months, by remedies for wrongful death, stating that 
which Itime the! cancer had returned and' II Although moved by the tragic 
Mrs. Gannon cpuld no longer benefit circumstances of this case, and the 
from the treatrrtent. seemingly needless loss of life that 

I
, 

:1 
I' 

' resulted, we conclude that the law ·gives 
HeriHMO ci~imed that Cannon's us no choice but to affinn" that Mr. 

f)

bone n)arrow transplants would be Cannon has no remedy for his loss. 
, ·f 

II 
!\ 
I 

Pending J:ederallegislation would restore the remedies ofpatients with employer-paid health care who are unable to 
recover damages ag4inst all HMO or insurer that harms them. because state laws providing damages are preempted by 
the federbl Employi,k Retirement Income Security Act of 1974 or ERlSA. Consumers for Quality Care will/ax daily 
the pictu~e and stor);~Ofanother ERlSA casualty to legislators an{iopinion leaders until pending legislation is acted 
IIpon.' II 
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Dear Colleague: . . 

Enclosed i~ the 6th week of examples of why we need to amend the laws pr~tecting 
HMOs against malpractiqe complaints. 

these are moving and dramatic examples of why. reform of ERISA must be part of 
managed care reform .. 

. .....--. 

Member of Congress 
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';: HMO Fails To Take X-ray, MRI or CT Scan 
Fdr, Patient Who Suffers Neck Fracture in Auto Crash 

, 


ii ' 
r.I 
~ , 

~ary Betts-Dumonte 
,\ Alameda, CA 
H 
,i . 

, ; lamia fonner paralegal and office 
m~nager. I ha~e traveled the world. I was an all 
ar6und athlet~ -- I skied. played tennis. golfed. 
and scuba di~ed. On September H. 1994. I was, 
in ~n auto accident in which I incurred a severe 
he~d injury a~er my head hlIthe wi~dshield. I 
was immediately taken by ambulance to the 

i ,It ,
county hospital. , 

: Bed6se I was an HMO member I was ' 
" trahsferred th~ next day to my HMO where I 'waS 

ad,fuilted to t~b surgical service. Despiteh~ving . 
'I ' ..,'

suffered seVere trauma. and despite havmg 
syrhptoms which suggested thiu I had suffered 
ner.ve damage:'and possibly a broken neck, the 

, I 

HMO's records show that they failed to take a 
sin~le x-ray. ~RI or cr scan of my neck. 

! Duri6g my stay, I complained about 
actelerating ptoblems with my hands and 

I JI • • II'excruciating pain. complaints essenlla y Ignore d 

by my HMO. :!Atthe conclusion of my five day 
stay at the H~O. I strongly protested that I was 
in tbo much p~in to be discharged and that I 

could not use my hands. My complaints were 
dismissed, and I was discharged against my 
wishes and sent home in a taxi without any 
home care. 

The HMO did not diagnose my broken 
neck until the end of November 1994. Two and 
a half months after my accident. <!s.spite the fact 
that I was in terrible pain during that entire 
period. an MRI was finally done in late 
November. It demonstrated that I had between 8 
and II fractures in my neck. including two 
vertebrates that were completely broken up; what 
are called ring fractures., Further. I was not fitted 
for any type of brace to support my, neck until 
three weeks later. I was told to drive home that 
same day in spite of the fracture and obvious 
instability. 

I had a major operation to stabilize my 
neck on January 19. 1995 including the bolting 
of a plate into my neck. However because of the 
long delay in diagnosis. I suffered penn anent 

, injury to my hands which make me unable to 
work and causes me chronic pain. I believe if I 
had been promptly and properly treated most or 
all of my disabilities and pain could have been 
prevented. 
, Unfortunately,because I receive my 

health care through my employer. my HMO 
claims it is protected by the federal ERISA law. 
Even though. as a result of their lack of 
providing vital care, I am suffering from chronic 
pain and unable to work. I have no means to 
recover damages from my HMO. The ERISA 
law must be changed in order to make these 
HMOs accountable. 

pejding fedeJllegistation ....ould restore the remedies ofpatients with employer-paid health care who are' 
unable to recoter damages against an HMO or insurer that hamlS them. because state laws providing 
danlages are ,},reempted by the federal Employee: Retirement Income Security Act of 1974 or ERISA. 

, Co~sumers fo~ Quality Care will fax daily the picture and story ofanother ERISA casualty to legislators 
and opinion leaders until pending legislation is acted upon. . 
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Patient With Congestive Heart Failure 

Told That He Has Stomach Gas By 1-800 HMO CI~rk 


. David was suffering from gas. and that 
there was a· stomach bug going around. He 
was advised to keep taking the antacid . 

. Another day passed and David was 
no better." His shortness of breath 
increased. We again called the HMO . 
advice line. We were on hold for an hour 
and then disconnected. Wecm1ed back and 
eventually spoke to someone. and were 
again advised that David should carry on 
taking the antacid . 

. The next day. when David woke 
.from a nap. he got up to walk. but found 
he could only take a few st~ps. ashe could 
hardly breathe. We called 911. When the 

David Pollard 	 paramedics arrived they immediately 
Rancho Cordova, CA 	 listened to David's chest and told him that 

he could not breathe because his lungs 
were filling with fluid. They took him to 
the hospital where he was seen by another · As told by his wife Mary Ann Pollard 
doctor who told him he had congestive My husband David. who is63 and 


has a 15 year history of diabetes. woke up heart failure and kidney failure. They 

stated that h~had.a heart attack the first on Good Friday this year complaining of 
night when he was vomiting violently. not feeling well. He tol!l me he Ilad woken 


during the night feeling ill and "drained". David was then admitted to the 

. hospital. It was determined that he neededand had an ep~sode 'of violent vomiting. 

. Over t~e next two days he did not feel any· .triple bypass surgery. David had the 
· better· and started to feel short of breath. . surgery and is now recuperating. . 
We called our HMO's' telephone ad\tice line Now we are left ina positiolT"tYf-not being 

able to trust those who we should have the and related David's symptoms. including 

his breathing' problems. We were advised most trust in. our HMOs. We are now 

David had a "bad 'stomach" and told to buy extremely wary of everything the HMO 


does. . 	 .over the counterant~cid. After a day and a 
half. it was apparent it was not working and Because David receives his healthcare 
David was feeling more out of breath. At through his employer. he is subject to the 


· night he had to sit up to. sleep. as he could ERISA loophole. We are denied .the ability 

not catch his breath lying down. 	 to get damages. The ERISA loophole . 

We called the HMO telephone must be closed so that the HMOs can be 

advice line again. This time we were held responsible. 

advised to go to the HMO's Emergency 

Room. David had an EKG taken by a 

technician, his lungs were listened to. and 

he related his symptoms. We were told 


Pendillg federal legislation would restore the remedies ofpatients with employer-paid health care who are 
ullable to recover damages against an HMO or insurer that harms them. because state laws providing 
damages are preempted by the federal Employee Retirement Income·Security Act 0/1974 or ERISA. 
Consumers for Quali.1!· Care will fax dail." the picture and story ofanother ERISA .casualty to legislators 
alld opilliollleaders'ulltil pending legislation is aCled..u.pon.. . ... 
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BMORefuses To Authorize Heart Bypass Surgery; 
Patient Saddled With $50,000 In Bills 

: I' a 

As told by his wife Linda Reidell 


. I' Ii 
. Hal islan HMO;!member and has a history of 
'hypertension,and dia~:etes. He was raking leaves 
one day when! he suffe:red chest pains. Wecalled , 
out family doCtor who Irecommended we go to the 
nearest Emergency Ro'bm (not an HMO hospital). . 
There my hu~band wa;~ examined by a cardiologist. 
who wanted to perform, an angiogram. and called. I 

our HMO to advise them ofWs condition. Our HMO 
refused to a'uthorize art angiogram. They advised 
us to go to their hospit;fU in Santa Rosa, which we ' 
did. Some tests were done at the HMO hospital. but

i d . 
ne angiogram. . :1 

When the tests ,were complete, the doctor 

said we shoul~ go ho~e or stay in a motel . 

overnight and come back In the morning, as Hal 

did not meet the criteria for admission. I called 


. OUf cardiologist and related these events. He stated' 
emphatically that Hal heeded an angiogram and . 
hospitalizatiot.. OUf c'ardiologist spoke to the 
HMO doctor, to no avail. As we proceeded to leave 
the ER. Hal began to ~erience chest pain again. 
He sat down near the entrance and I tried to get him 
help. The doctor would not see him. 

. ! i! " 
1 '; 

Disgusted. we drove home. The next 
morning we spoke to our HMO's cardiologist who 
claimed Hal had refused treatment and would not 
authOrize any further tests. The conversation With 
the HMO cardiologist was so frustrating that Hal 
began having acute chest pain and turned ashen. 
We went to our local hospital. We again called our 
HMO to authOrize treatment and they again. 
refused. An EKG showed that Hal had a heart 
attack! An angiogram waspeIformed by the 
hospital. It showed Hal had five blockages in his 
heart and needed triple bypass surgery. Our 
cardiologist called bur HMO and asked them to 
authOrize the surgery. They refused. The surgery 
was performed the next day and proved to be a 
success. and Hal continues to enjoy a good quality 
of life to this day. However. we now have 
apprOximately 850.000 in medical bills. 

In order to recover the costs of Hal's care, 
we began our HMO's arbitration process. We 
struggled to get a hearing for over five years. 
Meanwhile. we were being sued by two medical 

. providers for the outstanding bills incurred. We 
initially contacted our HMO's administration to 
try and resolve this issue. We were shuffled· 
between: health plan administration. our personal 
doctor and our HMO's "patient advocate" before we 
could begin the arbitration process. We requested a 
copy of Hal's medical records:. it was eight months 
before we received a complete set. We feel our HMO 
did all it can to delay thealiWirat10n process and 

. deliberately frustrate us in our search for redress. 
Finally. we went to arbitration With o,:!r 

HMO. In spite of the fact that the HMO denied Hal 
care in a critical condition. the arbitrator 
dismissed our case. Because Hal received.his 
health care through aD employer. the ERISA 
loophole allowed the ,HMO to avoid accountability. 
The arbitrator found that ERISA preempted our 
claims of fraud and negligent misrepresentatlon. 

Pending federal l~gisldtion would restore the remedies of patients with employer-paid health care who are 
unable to recoper dam4ges against an HMO or insurer that harms them. because state laws providing damages 
are preempteq by the!,ederal Employee Retirement Income Security Act of 1974 or ERISA. Consu~rsfor 
Quality Care will fax daily the picture and story of another ERISA casualty to legislators and optnwn leaders 
until pending ~egislatio,ft is acted upon. . -:- .... 
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HM:O Denies Quadriplegic Child Vital Therapy &: Chance to Walk. ' 

Ethan Bedlick was born January 28. 1992. 
Duling the delivery, there were complications and' 
he was asphyxiated. As a result. he suffers from 
severe cerebral palsy and spastic quadriplegia. 
Hypertonia from the quadriplegia impairs' the 
motor functions iIi all four of his limbs. ' " 

, Without proper treatment. the hypertonia 
can get much worse, The hypertonic muscles must 
be stretched regularly, to avoid shortening and 
inflexibility. Therefore. Ethan was put on an 
intense regimen of physical. occupational and 
speech therapy to help him throughout his 
development. 

When he was 14 months old. Ethan's HMO 
unexpectedly cut off coverage of his speech therapy. 
and limited his physical and occupational therapy 
to only 15 sessions per year. This sudden change 

,was the recommendation of an HMO doctor who 
performed a ~utilization review" of Ethan's case. 
The HMO has a doctor perform a ·utilization 
review" to look for places to cut off or reduce 
unnecessary services. and thereby reduce the cost 
to the HMO. The reviewing HMO doctor called 
Ethan's pediatlician who told her that Ethan'had a 
500f0chance to be able to walk by the age of 5. The 
reviewing HMO doctor deCided this prognosis was 
of ~minimal benefit" for further therapy. and so 

Ethan's coverage was cut. The HMO 'doctor never 
even met personally with Ethan. his family, or his 
regular doctors during the review. 

The denied coverage was finally reviewed a 
second time in October 1993. This time the HMO 
affirmed its position with a second HMO doctor. 
Though several months had passed since the 
initial review, the new HMO dcictor did not update 
Ethan's file or contact any of his phySicians. 
Instead~ he relied only on his general knowledge 
'and a single New Englam:i Journal ,of Medicine 
article on physical therapy and chUd development. 
The article was published in 1988. four years 
before Ethan was even born! 

, In addiUon. the second HMO doctor further 
denied Ethan prescribed therapeutic eqUipment. 
including a bath chair and an upright walker. It 
was claimed that they were merely"convenience 
items". not to be covered by the HMO. , 

In 1994. exhausted of options. the Bedricks 
filed suit in state court against the HMO. The HMO 
had the suit removed to federal court where they 
would be shielded by the federal ERISA law. . 

The federal circuit court concluded in -1996 
that the HMO'sdeclsion to restrict Ethan's therapy 
was ~arbitrary and capricious", as their doctors' 
opinions were groundless and riddled with 
conflict. The court also ruled that the HMO's 
gUidelines do not reqUire ~significant progress" as 
a precondition to 'prOViding medically necessary 
treatments. 

The court even stated. that "it Is as ' 
important not to get worse as It is to get better. The 
implication that walking by age five ... would not be 
'significant progress' for this unfortunate child is 
simply revolting." , ' , 

Still. because of ERISA. the Bedrtcks are 
left with no means of restitution for Ethan's 
therapy loss. and face the future with only limited 
care and eqUipment for him. The HMO will pay no 
damages. 

Over the periOd of reviews and litigation. 
Ethan lost three critical years of therapy that will 
cost him for life. 

Pending jederal legislation would restore the remedieS oj patients with employer·paid health care who are 
unable to recover damages against an HMO or insurer that harms them. because state laws providing damages 
are p'reempted ?y theje~eral Employee Retirement Income Security Act oj 1974 or ERISA. Consumersjor 
Qu~ltty Ca.re wl11/ax ?atly th~ pLCture and story oj another ERISA casualty to legislators and opinion leaders 
unttl pendmg leglSlatlon is acted upon. 

mailto:emaU:cqc@consumerwatchdog.org
http:www.ronsumerwau:hdog.org
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1\ CASUALTY OF DAY #7
d 

" 
Ii .. "'-, 

I H 
Dear iColleaghe: 

, ,'I 
, 'l\ '. 	 .' ' 

Enclosed aretthe Casualty of the Day. for week #7, showing why Congress needs to 
I ,.. . 

, enactjJegislat!On to make managed care plans acc~untable for malpractice. . 

Thes~ are tra~c stories--imd the anecdotes clearly mount up to a National problem. 
, ~ I 

Sincerely, 

Pete Stark 

Memb~r of Congress· 
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phone: (310) 392-0522 
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HMO Ignores Cancerous,Mole 

. Delays Change of Doctor ' 


Peggy Earhart 

Sun Valley, CA 


R.I.P.. 


As Told Bv Her Husband. Montague Bancroft 
My wife was 63 years old and was being 

treated at her HMO for arthritis. This 
treatment involved her seeing her doctor once 
every six' to eight weeks for 'co'rtisone sh?ts 
(a steroidal anti-inflammatory drug.) Dunng 
t.his period of treatment, she noticed a mole 
on her ankle. She brought this mole tO,her . 
HMO doctor's attention 'and het doctor 
·reassured her that it looked fine and she 
should not worry about it.' , ' 

Initially Peggy trusted the doctor's 
judgement. However the mole changed shape 
arid color. Peggy brought these changes to. 
the attention of her doctor. The HMO doctor 
gave the mole 'a cursory look and.again " 
reassured my wife that it was fine. On the' 

next visit my wife once again pointed out 

changes in size and color. Again the HMO 

doctor paid no more than lip servjce to my 

wife's concerns. ' 


Womed and exasperated; my wife 

requested a.change ofdoctor. She filled out 

the necessary paperwork and waited. and 

waited. and waited. Six months later the 

HMO finally responded, permitting my wife 

to see another physician. The first time she 

saw the new doctor he examined the mole 

and immediately referred her to a 

dermatologist. The dermatologist took a 

biopsy and found that the "mole" was in fact 

a malignant melanoma., 

. Further tests were then ordered;' 


, Unfortunately it was determined that the 
cancer. had metastasized. It was too late to 

, treat Peggy and she died one year later. What . 
is particularly harrowing about my wife's 
experience is that she attempted to be a 
partner in her care. pointed out a potential 
problem, and yet was thwarted ..2r.!he 
reluctance of the HMO bureaucrats to Tefer 
her to a specialist. ' 

, HMOs have no incentive to perform tests 
that may lead to expensi ve treatment. The 
federal ERISA law shields my HMO from 
damages for Peggy's death. As the law 
stands now;HMOs are basically not· 
accountable to anyone except their 
shareholders. 

Pending federa( legislation would restore the remedies o/patients with employer-paid health care who are unable to 
recover damages against an HMO or insurer that hanns them. because state laws providing dam~ges are p~eempted ?y 
the federal Employee Retirement Income Security Act 0/1974 orE~/~A. Consumers!or Q~aIIlY ~are .w"'/ax datly 
the picture and story ofanother ERISA casltalty to legislators and opmwn leaders unlll pendmg legls/atlOn IS acu;d 
lIpon. 

mailto:email:cqc@consumerwatchdog.org
http:www.consumerwatchdog.org
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Surgery, Patient Told Problems Are In Her Head 

; 

199). I sustained injuries to 
my HMO for help because I 

was in excruc g pain. I finally wound up at 
I 

mv HMO's clinic in March. 1992. I was 
2:j~en Icon treatment and the wrong type 
;t thai. In April., 992. I sustained a ftinher 

I I 

injury; 10 my ja\v,!and neck. I went to the HMO's 
emer~ency room,! where I was told I was' not 
severelv injured.:!I went back to the HMO two 
more ti~es: they;; kep't tellin2 me mv neck was I ">\ ~, 

nOI hurt. In AU2:ust 1992. I was referred to a , ,~Ii : 
doctor, who ordered a senes ohests the results of 
which showed th~t I had "bilateral closed lock 
non-redudng ant~rior disk replacement." meaning 
my jaw and neck:were hun and I needed extensive 

,j , 

surlZen'. :1 
~ "I ' 

On October 29. 1992 I had sur2:erv. 
I" ...... 

Only explomt<Jry,(surgery was performed. not the 
more e:~tensi,vc sJr!!ery I needed. The HMO failed 

~f .... 

to discDver. confirm and fix my prohlem that was 
identitied in the tibsts that were performcd.I kept 

\I 

contal'ting the HMO as 1 was still in pain. My 
HMO tried til co~vince me that my prohlcms 
were all in OJ\' hdd and rererred'm~ ({) a 

Psvchiatrist. . II 
, h 

, Frustr:lled hv mv HMO's unwillin!!ness il < , ~ 

to Ireal me rurthe'r. I went to another doctor 
il 
~ I 
1/ 

llUtside of the HMO in November. 199~: en:n 
though I had nil money. This dOl'lOr ," 
re~ommended surgery to repair injured discs in 
my neck. He \\'as of the opinion that the 
procedllre performed by my HMO would not 
reveal the extent of my problems. He 
communicated this information to my HMO 
doctor. 

Again I asked my HMO for more tests 
on my jaw and neck but was refused. I asked for 
an official second opinion. I was refuSl:.'tL.I was 
referred to a neurologist who rec.ommended anti· 
depressants! I continued to demand more tests and 
treatment. Finally an MRI was ordered in 
January. 1993. This MRI showed that I needed 
further surgery and treatment. My HMO agreed to 
surgery but again only performed the same 
limited procedures they had done earlier. 

At this point I left my HMO. I had the 
extensive surgery performed elsewhere. After this 
surgery my jaw felt like new. Funher treatment 
and tests showed that I also had neck injuries 
which needed funher surgery. If my HMO had 
performed an MRI immediately all of my 
suffering could have been avoided. I have had to 
travel to California to get appropriate medical and 
surgical treatment. The specialist I saw in 
California confirmed that if} would havc had 
appropriate treatment when I first 'saw my HMO. 
most of the subsequent problems.p~d • 
anxiety could have been avoided; 

It took my HMO a :'car to release my 
medical records. I have been put through hell. 
Most people trust HMOs until they gct ~ick. 
need medical treatment and can't get medical care. 

It needs to be kr,lOwn that these HMOs 
can skin. liability through a loophole in the 
federal ERISA law. Until legislation passes to 
close the ERISA loophole. people with cases 
like mine will have no remedy for a la~k of 
proper treatmenl am] misdiagnosis by their 
HMO. 

PCIllIiIl"J'etieril/ {':"is/lIlio/l 1I'f1ll/d reSlore III£' remediA oIpllliellls lI'ilil emplm'er·paidlwaltlt ('(11'1'1\·110 are ,.... 'I''''' , 

IUllibll'to rt'cm'(,J:ltiall/ages against (/1/ HMO or in,Hlrl'r lilaI harms lill'lII. "('('{III.H· state lalt's prm'idiJlg 

dWllogl'.'i arc pn:dlllpll.'d In' Ihc' Ji:tierlil Employee Rt,tirelllt'llt Incollle Seclli'it\' ACI (~.r 11.)7-1 fir ERISA. 
COIISIIIII£,/"V'/ill' dill/lin' C(lrl' \\'illfax claih IiiI' pictllr(: (/1/(1 slor\' flIWllIliler ERISA ClISIlO!t\' to Il'gislalflJ's 
lIlId 011;lIim/ Ic(/dl~r,\, II;/lil pellding legislatiol/ is flcll.'d ,lIp12!!., ' 
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HMO Denies Care for Brain Damaged Boy' 
Family Forced Deep In Debt ­

StevenPressly 

Fort Worth, TX 


As told by mother Carol Pressly 
In June, 1997·; my husband, 


Jirnmy~ and I knew we had to do 

. something to save the life of our 15 year 
old son, Steven, after we learned he had 
suffered brain damage from using 
inhalants. 

. Steven was examined by our 
HMO physician and he was immediately 
admitted to the local children's hospital. 
The physician told us that Steven would 
die without immediate treatment in a 
facility specializing in treatment of 
teenagers, 

The . doctor made an immediate 
referral to a facility that had a contract for 
treating the HMO's patients. The HMO's 
representative told us not to worry, that 
everything would be taken care of. 

The next day, the doctor insisted 
.' that we take Steven direcuy frpm the 

hospital to the treatment facility and, 
because of his condition, if we even 
stopped afhome to pick up a change of 

. . . 

clothes for Steven, the doctor would 
make a report to Child Protective 
Services. 

We immediately drove Steven to 
the facility and he was admitted. The . 
following day we received a call telling us . 
that the HMO would not pay for the 
treatment I:lIld that we would need to pay 
$7,500 cash· for the first month of the 
treatment Steven needed to save his ·life. 

We borrowed the money, a total 
of over $35,000, to personally pay for . 
Steven's treatment, and are now heavily 
indebt.:rhe HMO coniinues.to deny 
payment claiming that Steven didn't 
receive treatment for substanc~se . 
which was covered by the policy; but for . 
emotional problems, a benefit which is 
not covered. . 

We have been unable to hold the 
HMO legally accountable, because the 
HMO has relied on the ERISA loophole 
to avoid liability in such cases. . 

Pendingfederal legislation would restore the remedies of patients with .employer-paid health 
care who are unable to recover damages against an HMO or insurer that harms them. 
because state laws providing damages are preempted by the federal Employee Retirem,ent 

. Income Security Act of 1974 or·ERISA. Consitmers for Quality Care will fax daily the picture 
and. story of another ERISA casualty to legislators and opinion leaders until pending 
legislation is acted upon.. . 

http:coniinues.to
mailto:tmail:cqc@cunsUmtrwOlchdug.urg
http:cunsumtrwolchdoR.org
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HMO RJfuses Cancer Treatment For Top Performing Employee 
II 
it 

il 
\1 

:\ 
{I 

~:,.t"',.~..<B 
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Janice Bosworth 
'I 

Simi Valley, CA 

As told bv hLlSband~Steve Boswonh 
"In September 1989. my wife Janice 

discovered a lump i'n her breast. She made an 
appoi~tmem with h,~r HMO doctor specifically to 
request a mammo~m. He declined. citing her 

~ I . 
young age. I returned with her to her doctor In 

October and simplyltold him to order the test. The 
referral was not forthcoming until January 1990. By 

n " 
February 1990. we ,had not heard from him. so my 
wife called for the Ihammogram results. She was told 
that there was som~[calcification. but that was all. We 
~hen got a copy of ~e repon and submitted it to 
another doctor. wh~,then suggested a biopsy be" 
performed. I: 

The biopsY, showed malignancy and 
metastases. A mastectomy was performed 
immediately. alon!!llwith 6 months of chemotherapy. 
At the end of the c~h~motherapy treatment. things 
seemed to be fine .. jl ." 

Within a y~ar the cancer returned. Since the 
metastasis was in tne liver and my wife's chance of 
survival was poor. Her oncologist suggested that we 

II '. • .
look imo a bone marrow transplant with high dose 

!1 
~.
II . . 

chemotherapy. She told her employer. our HMO. of 
her predicament and they assured her that they would 
pay for the treatment. 

While we were at the hospital for an 
evaluation. our HMO's medical director called to 
speak with the hospital's doct~r. Thnnedical director 
explained that the HMO would not pay for any 
treatment. He also stated that the hospital's physician 
could not say anything to us about treatment 
protocols. but instead tell us that nothing could be 
done and that they should send us home. 

We already knew about the treatment 
protocol since the hospital's physician had already 
outlined it to us. We were also informed that if the 
initial treatment was a success. the hospital would 
recommend the Bone Marrow Transplant. For the 
next four months. we fought with our HMO. trying to 
get an answer as to whether they would payor not. 
They stalled and stalled. until finally the hospital said 
that. with time running out. they would do the 
procedure without cost. At this point our HMO told 
the hospital that if they did the transplant. the HMO 
would cancel all the contracts they had with the 
hospital. The hospital ended up losing their HMO 
contracts.. _ 

. After the Bone Marrow Transplant. Janice 
did well for about two years. Urifonunately, her 
cancer resumed and at that point nothing helped. 
Janice died on May 10,1994. 

Even though Janice had been promised by 
our HMO that they would cover the treatment, we 
were left to the merciful hands of the hospital. Our 
HMO would not even cover their own employee's 
care! Because of ERISA. the HMO can effectively 
use Janice's employment with them against her. ' 
preventing me from recovering damages. 

, 

. . 

Pending feaerall~gLlation :Voltld restore Ihe remedies ofpa"iems with employer-paid ~e~/th care who are unable to 
reco...er ddmages a£'ainst an HMO or insurer that harms the~. because slate laws prOViding damages are . 
preempted by the fe#eral Employee Retirement Income ~ecurlty Act ~f 1974 or ER/~~. Consumers f~r Qlla~lry Care 
will fax daily the pi~tlIre and story ofanother ERISA ca~/lalty to legislators and opinIOn leaders I/ntll pemllng 
legislation is acted l;pon. .;\ _. 

1 
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HMO Prevents Pacemaker Replacement, Patient Dies Waiting 


Robert Biddison· 

San Fernando. CA 


R.I.P.. 

According.to court doc1llIientS: 
Robert Biddison had a tumor successfully 

removed from his brainstem in 1974. leavinl! him­
suffering from-central sleep apn·ea. -. The apnea caused 
impaired breathing. Robert had to voluntarily lower his 
diaphragm with each breath. which he could not do 
when he was asleep. 

An extremely rare ·condition. the apnea requited 
Robert's referral to one of the few hospitals that had 
expertise in the field. He had a pacemaker installed. 
\vith a batterY recei\'eroutside of his bodY.. 
Unfortunately. the recei\'ers are known to faileverv 3 to 
7 years. putting the patient at risk during sleep With the 
threat of an ill-timed failure. 

Robert had three successful replacements of the 
receiver at the original hospital. over the· 20 years 
followinl! the ori(!inal sur1!erv. However: Robert changed 
from fee--for-sen1ce insurance coverage to an HMOi~ 
1992. 

In 1994. Robert went to his HMO to inform them 
that he was experiencing: the symptoms he recol!nized 
as impending receiver failure. He asked to return to the 

. original hospital for a replacement. 'His doctor made the 
request to the HMO: A single reviewer. ignorinl! the 
standardforn1al re\iew procedure. mad~ a cost~dri\'en 
decision to deny ·the request. Ropert was referred to an 
HMO~contraCteddoctor who knew little more about the 

. apnea than his primary H:VIO doctor. The HMO never 
requested any medical history from Robert's original 

hospital. The'primary HMO doctor neveradvised the new 
HMO~contracted doctor as to Robert's medical history. 
especially his previous three replacements at the . 
original hospital. The HMO-contracted doctor even 
acknowled1!ed later that. had he known. he would have 

. also recommended a .transfer to the original hospitaL 
It is routine procedure to put a patient with a 

failed receiver on a respirator. yet the new HMO­
contracted doctor instead recommended a sleep study. 
Not performed for over a month later. this study proved 
useless. as Robert and his ori~inal hospital were already 
well lamiliar \vith his symptoms. Finally. ·the HMO 
doctor relented that a new re.~eiver was needed and put 
in a request to order one. The authori7.aUon was never 
granted and Robert Biddison died in his sleep from 
oxygen deprivation caused by failure of his pacemaker 
on November 21.1994. ' 

Robert's parents are left with the struggle of 
trying to get the HMO to take responsibility for providing 
Robert substandard' care. Because Robert received his 
health care through his employer. his HMO claims It is 
pro(ected by ERISA. and that Robert's family is entitled 
to nothing. . 

Robert's parents hm'e claimed that the HMO 
failed to comply with the statutory requirement or 
providin,g quality health care. The HMO's position 
essentially asserts that because or ERISA. they are 
tibO\'e all state statutes and rel!ulations governing 
HMOs. 

Pending fedeml legislation ll'mild rescore Ihe remedies oJ palienlS leicll employer·paiel health care ldlO are unable 10 
reCOl'cr ciClmages againsl an H,'vIO or insurer Ihal Itanns them. because Slale latL's prot'idinfj ci:J.mages are preempccd b!J 
Ihe .Icc/ernI Emplo!Je.c ReUremenl Income Sectlnl!] ACI oj 1974 or ERlSA COTlSlll1WrS for QU(llill/ Care will Jax. clail!! (he 
ptctllre mId slOry 0.1 anOlher ERISA cnSllnll!! 10 legislalOrs and opinioll leClclers wllit pendinfl h'9is/WiOIl is acted lIpon. 

. ­
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Dear Colleague:	'I 

.1 

Ii 

;!" 	 .' . . 
'I " 	 .

Enclosed are the Casualty of the 'Day fOJ; week #8, showing why Congress needs·to 
~ 	 ". 

enact legislatior to make managed care plans accountable for malpractice. 
. r 

, ,J , ' 
This week' s c~~ualties are particularly moving., I ask you to put yourself in the place 
of these famili¢:s and imagine how you would feel. We will soon have a chance to 
vote on this isspe and at last provide some protection for our constituents~ 

!i 	 . 

;t 
" 

:1 
:1 	 Sincerely,, l,'t , 
'I 
'I 

~ 	 ,. ­
Pete Stark 
Member of Congress 
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"Patient Suffers ',Irreversible. Nerve Damage After HMO 
. Transfers· Her To Four HospitaJs In Three Days . 

Ariday Dearmas 

Miami, FL 


According~o court papers: 
Ariclay Dearmas was injured.in an 

auto accident and taken to her HMO's 
hospital for treatment. Atthe hospital, 

. Ariday did not receive the tre~tment ,she 
needed, because there were too few 
doctors participating'in her plan. ' 

, Consequently, her HMO 
transferred her to a new hospital that 
purportedly contained more of their' 
doctors. ,Here, too, Ariday was delayed' 
ad~quate treatment, because of a lack of 
the·HMO's "in-network"·doctors. ··And 
the story was the same at the HMO's 
third hospital., So they sent her to a' , 

, fourth. Ariday's HMO had transferred 
her to four of its~hospitals in three days! 

Because of the transfers to these 
different HMO hospitals, and the limited 

availability of providers participating in 
her plan, Ariday expelienced delays in 
her treatment. As a. result, she sustained 
irreversible nerve damage.' 

Ariday attemptedto bring a case 
against the HMO for the negligence of 
its patient care coordinator, in . 
evaluating Ariday' s condition, and for 
violating "anti-dumping" statutes, in 
transferring her to Jhe vdWius h.ospitals. 
However; the HMO ha the'sult 

. removed from state court to federal 
court,where the Court ruled ERISA . 
preempted her negligence claims .. 

. Because Ariday'8 employer supplies 
her h(!a1thcare, she lost her remedy. 

Pendin9 Jl~deral le9islation would restore the remedieS ojpatients with employer-paid health care who are 
unable to recover damages against an HMO or insurer that harms them, because state laws providing damages 
are preempted by the jederal Employee Retirement Income Security Act oj 1974 or ERISA. Consumers jor 
Quality Care willjax daUy the picture and story oj another ERISA casualty to le9islators.and opinion leaders 
until pending le9islation is acted upon. ' , , . 

http:injured.in
mailto:emall:cqc@consumerwalchdog.org
www.conswnerwatchdog.ory
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ERISAf Casualty. ,Of The Day.
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'I 

I! July 16,"1998 

Mi~c Negosian 
Suriland, CA 

'\ 

1\
,1 

. 11 
According to Mr Negosian's report: 

. . In February 19~3.MiS~C Negosian 


suffered an arteriosclerotic aneurysm. or 

. stroke. leaving him ~th a limp in his left 

leg.. Misac requested;) referral to a .. 
cardiologist. neurologist. and .cardlovascular 
disease specia!!!!. but his HMO primary car~ 
physician instead caJ~ed the. stroke an . 
"accident" caused by jibe stress ofhis loss of 
employment. He wa~! never given any blood 
thinners or an angiogram test. 

Then til May 1~96. Misac suffered a 
major blood clot in hi,s left leg and had to go .' 
to the hospital. .The HMO refused to pay for 
the ambulance transpprt. so Misac had to 
use a private service. Ii After three. hours at 
the HMO hospital. Misac's skyrocketing

·11 0blood pressure finally; forced the HM to· 
allow him to see one of their cardiovascular 
surge.ons. The HMO *urgeon attempted a 

~ ­

by-pass surgery. yet extensive damage h~d . 

, already been done. The surgeon told Mlsac s 

family that in fifteen years of surgery. 
Misac's condition was the worst he had ever 
seen. A week later they amputated Misac's 
left leg above the knee. 
. A few days after the amputation. the 
HMO decided to send Mi§£lC to a 
convalescent hospital. Still. he had to go to 
frequent appointments at the HMO. for 
which the HMO refused to pay all ambulance 
transport. Four months later. with his . 
condition getting·worse. Misac had to have 
his right leg amputated below the knee. . 

Misac's medical records show that m 
1986 he was diagnosed with the genetic 
condition homocystinuria. which was , 
discovered in the early 1990's to be linked 
with arteriovascular disease and renal failure. 
However. Misac had continually been told . 
that his problems were all due to kidney . ) 
failure. He had even had surgery in 1991 tOIhave fibrosis removed from his kidneys. If • 
his HMO had properly treated his.stroke in l, 
1993. they would have found the linkage 
between homocystinuria and renal failure .. 
thus· treatment could have given them a good 
chance of saving Misac·s'"t'e'gS. - Instead. 
Misac did not receive proper treatment till 
after 1996. only after the severity of the' \ 
disease meant his legs had to be amputated. 

·Misac Negosian. has had the ability-to \ 
walk taken from him. He has even had to \ 
pay for his own pair of prosthesis, and was \ 
forced to borrow a wheelchair and walker 
from a family friend. Because Misac receives 
his healthcare through his wife's employer. 
hjs HMO can claim immunity. from damages 
under a loophole in the federal ERISA law. 

. 

Consum.ers for 

QUality~ Care 


phone: (310) 392-0522 

pendingJederallegislaf:i.on'~u1d restore the remedies oj patients with employer·paid ~alth care who are unabl«=; to 
recover damages against aq HMO or insurer that hanns them. because state laws proViding ~amages are preempted by 
theJederal EmployeeRetir~ment Income Security Act oj 1974 or Em,SA. Consumer~Jor Q~altty C:are ,wal/ax daUy the 
picture and story oj anothet ERISA casualty to legislators and opinIOn leaders until pending legtslatlOn ts acted upon. 
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Patient Dies'After Insurer Delays, 
Medically Necessary Care 

Steve Spain 
California 

According to court papers: 
In 1990, Steven Spain's doctors 

told him he needed a three-stage 
autologous.marr?w transplant to treat 
his testicular cancer. His insurer 
approved the first twoparts of the 
procedure, b1,1t not the last. Since the 
transplant can be successful only 
when all three steps are done .within a 
specific period"his insurer's denial 
was life-threatening. Spain could not 
afford the procedure himself, and 


. sued the ins.urer_ After a delay, and 

notification of the suit, the insurer 

authorized the procedure, but by then 

the window of time had closed, and 
Steven later died. 

Steven's wife and daughter 
brought suit against his insurer for 
wrongful death.' The Ninth Circuit 
Court of Appeal in California 
dismissed the case on th~01.mdsthat 
ERISA preempted state remedies for 
wrongful death. The court wrote, that 
ERISA "contains one of the broadest 
preemption clauses everenacted'by' 
Congress.. [which] ..supersede any and 

/

all State laws insofar as they may now 
or hereafter relate to any employee 
benefit plan_" 

Pending federal legislation would restore the remedies ofpatients with employer-paid health care who are unable to 
recover damages against qn HMO or insurer that harms them, because state Jaws providing damages are 
preempted by the federal Employee.Retirement Income Security Act of1974 or ERISA. Consumers for Quality Care 
will fax daily the picture and stpr)' of t;1nother ERISA casualty to legislarors and opinion leaders until pending 
legislation is aCTed upon. 
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HMO Refuses To Pay For Care Necessary To Prevent 
\1 Amputation OfI;>iabetic Woman's Feet 

As told by f/U.)V(,tfLU Ai Dejohn
.1 

NoveJnbc~r, 1995 niy wife, 
having trouble with her feet 

IIW;;U14ll;;,l) went to see her physician. 
Ul"IJ;HV:>~;U the problem as stress 

attempted to treat the 
u ....... au" .... she is a diabetic and slow 

·......"H'.'.... that additional steps 
were needed to nr..··"...,t further deterioration of 
her feet. 

On j.<pt'"I:"·rv 22, 1996, the doctor 
UU1U\;;0<1·,\,.. custom-molded shoes, 

$800, for Ro.semarie. 
.,,"U""'lUJ necessary shoes, the 

bones in each foot I likely to break through 
. the bottoms of her feet,' which would then 

require amputation!) Diabetics must be 
extremely cautious~and aggressively treat any 
injury to extremiti~~, especially the feet. 

II 
Rosemarie.;and her doctors attempted to 

'I 

do just that. All th~\while, she was confined to a 
'I
U . 

wheelchair, unable to walk, while waiting to 

receive the shoes. 


Three weeks after the referral. she had 
the molds made·for her shoes and anticipated 
being able to walk again soon. However, on 

. March 27, 1996, I received a letter from our 
HMO stating that the shoes were not covered 
under the plan even though the Imguage of the 
policy states that coverage is provided 
for ... "medically necessary services or supplies.~' 

We immediately appealed the denial of 
coverage. A process that was supposed to take a 
maximum of 30 days stretched to more than 
seven months. Our requests for a detennination 
were shuffled from office to office, and from 
person to person. Invariably the person who had 
the infonnation was not in when I calIed. 

Finally, in lat~ September, 1996, almost 
eight months after the initial request. we 
received a letter from our HMO stating that the 
claimwas denied as not "medically necessary" 
in spite of several letters my wife's doctors had 
·sent unequivocalIy stating exactly the opposite. 
We were finally forced to pay for the shoes 
ourselves. We are retired, living on a fixed 
income and pay an extremely h~remium of 
$780.00 per month for. our health insurance. 
Paying for these custom shoes caused us to 
suffer a financial strain we should never have 
had to bear. 

. We receive our medical coverage 
through my fonner employer, which means we 
are subjected to a loophole in the federal ERISA 
law. The HMO has relied on this loophole to 
immunize itself from liability for denials of 

. care. 

. 

Pending federal/egis/aiion would restore the remedies ofpalients wilh employer-paid health care who are unable to recover 
damages against an HMO or insurer that harms them, because stale laws providing damages are preempted by the federal 
Emplovee Retirement Ihcome Security Act of 1974 or ERISA. Consumers for Quality Care will fax daily the picture and story of 
anoth~r ERISA casualn': to legislators and opinion leaders until pending legislation is acted upon. . . . 
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HMO Denies HeartSur,gery 

Transplant Patient Dies Waiting 


Bobby Kuhl 

Kansas CitY"MO 


According to cour:t papers: 
Mr. Buddy Kuhl suffered a major 

heart attack. His doctor decided that he 
required specialized heart surgery. Because 
the hospitals in his town did not have the 
necessary equipment forsllchsurgery, the 
doctor arranged for the surgery to be 
perfonned in S1. Louis. 

When the hospital requested 
p~ece~ification for the ~urgery~ the 
utilization review coordinator at Mr. Kuhl's 
HMO refused to precertify the surgery" 

. because the S1. Louis hospital was outside 
the HMO service area. Accordingly, the 
scheduled surgery was canceled. The HMO 
instead sent Mr. Kuhl to another ,Kansas 
City doctor to determine whether the surgery 
could be perfonned at a local hospital. That 
.doctor agreed with the first in that the' 
surgery should be perfonned in St. Louis. 
T~o weeks later, the HMO agreed to pay for 
surgery as originally. decided. By then, the 

surgery could not be scheduled uhtil seve~al 
months later. 

When the doctor in St. Louis 
examined Mr. Kuhl two months later,Mr. 
Kuhi's heart had deterIorated so much that 
surgery was no longer a possibility. Instead, 
it was discovered that he needed a heart 
transplant. Although the HMO refused to 
pay for an evaluation for a heart transplant, 
Mr. Kuhl managed to be placed on the 

'transplant waiting list in S1. Louis. 
Mr. Kuhl died several months later, 

still waiting for a transplant. He was 45 
; years old. He was survived b~ry·, his 

wife of twenty-five years, an.d two children. 
Because Mr. Kuhl received his 

healthcare through his employer, the HMO 
wasnot·liable for any damages. A Federal 
District Court preempted all of Mr. Kuhl's 
family's claims. The Court of Appeal for the 

, 8th Circuit concurred reluctantly. 

Pending federal legislation would restore the remedies ofpatients with employer-paid health care who are unable to 
recover damages against ail HMO or insurer that harms them, because state laws providing damages are 
preempted by the federal Employee Retirement Income Security Act of1974 or ERISA. Consumers for Quality Care 
willfax daily the picture and story ofanother ERISA casualt), to legislators and opinion leaders until pending . 
legislation is acted upon. . 
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Dear Colleagu~: 
"II
{I ; . 

, We will soon ~e voting on ,whether to give our constituents ~ ERISA managed care 
plans the chanGe to recover damages from medical malpractice. ' 

~ , 

Attached are t41s week's horror stories of how ERISA HMq patients have been 
hurt by the cwfent lack of remedies. It is time to stop this legislative malpractice. 

Pete Stark 
, Member of Congress ­
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Rep. Stark&HMO Casualties Call On GOP Lead~rs To Reform ERISA . 

.' Or Voluntarily Subject Themselv'es To ERISA Restrictions' 


Federal Officials Exempt From ERISA 

Disparity In Remedies Criticized 


Washington D.C. -- Congressman Pete Stark (D-California), injured HMO patients who are 
"ERISA Casualties of the Day", a physician fired for advocating for his patients and 
Consume.rs for Quality C~re held a ~apitol hill press c:onferenc~ t.oday. They asked . 
C€)Qgresslon~1 representatives to subject themselves to the restnctlons on pnvate-sector 
employees who cannot sue HMOs for damages under ERISA (the federal Employee 
Retirement Income Security Act of 1974) or to pass legislation reforming the prohibitive 
~&~l~w .' . 

,ERISA prevents patients with private-sector. employer-paid health care from receiving 
damages against an HMO that denies them treatment. GOP leaders. as government workers, 

. are not su bJect to ERISA. yet have not supported legislation to. guarantee patients the nght to 
sue IQ state courts for damages. 

"If public officials will not restore the a verage patient' s right to sue their HMO. fordama ges, 
then they should put themselves in the exact same boat and voluntarilyaccept ERISA's lron­
dad prohibitions, " said Jamie Cc)Urt. director of Consumers for Quality Car~, the Santa 
}y·fotllca-based watchdog group that mailed a contract entitled ''Voluntary Acceptance Of 
ERISA Restrictions" to federallegislatbrs today, "ERISA is the most draconian re~tio.n on 
the rights of patients today. Unlike our Congressmen, patients with· private-sector, employer- '. 
paid health care can never sue their HMO for bad faith or breach of contract. " 

Disabled Maryland r~sident Michelle Leasure expl~iried how her 'p~vat~ employer~p~i~ HMO 
forced her to reuse dlsposa ble colostomy bags for five days each, hke d1apers. preventing her 
from working. yet the HMO is immune from damages. Twenty-one year-old Stephanie 
Ulrich of Maryland recalled how she had an aneurysm that burst when she was turned away 
from a hospital because her HMOs would not authorize admission. One HMO, covered by . 
her state of Texas government job, subsequently paid its share of rehabilitation costs forher . 
But Stephanie is still fighting with the other HMO. provided through her mother's private 
sector job. to pay its portion of her rehabilitation costs. This HMO is shielded by ERISA from 
damages, 

While federal workers have limits on their remedies. none are as sweeping and draconian as. 
ERISA's, Federal workers have won the right to sue HMOs for bad faith (breach of contract). 
This month. for instance. the Oklahoma Supreme Court. following the lead of the U.S, Court 
of Appeal for the Tenth Circuit, ruled that federal workers can sue Blue Cross in state court 
for damages under a bad faith claim. Kincade v. Group Health Services ofOklahoma d/b/s 
Blue Cross (1997 OK 88; 945 P.2d 485; 1997 Okla, LEXIS 83; 68 O.B.A.J. -2336) Such 
bad faitll claims and any other cause of action for a breach of contract under state common 
law are completely preempted by ERISA. The USSupreme Court ruled definitively in Pilot 

http:Consume.rs
mailto:cqc@consumerwatchdog.org
http:www.coftSumerwmchdog.org


Life Insurance v.. Dedeaux. 481 U.S. 44 (1987) that "State common law causes of action 
aris~ng from the improper processing of a claim are preempted." No such total preemption 
exists for federal officials. 

Comparing ERlSA to other laws. such as those governing federal workers (the Federal 
Employee~Health Benefits Act or FEHB). the Ninth CIrCUIt Court of Appeal wrote that EIUSA 
"contains one of the broadest preemption clauses ever enacted by . 
Congr~ss .. [which]. .. supersede any and all State laws insofar as they may now or hereafter 
related to any employee benefit plan." Spain v. Aetna Insurance Co. 13 F.3d.310 (9th Cir . 

. 1993) 

.The United States Court of Appeal For the Tenth Circuit has also allowed federal workers to 
sue HMOs for bad faith. Howard v. Group Hospital Service 739 F.2d 1508; 1984 U.S. App. 
LEXIS 19823 The Court in Kincade, relying on Howard, states clearly that for FEHB: "We 
find nothin.g in the language of preemption statute,. nor its most re~en~ legislative history. that 
reveals an Intent to preempt state-law causes of actlOn that may anse 1D the perfonnance of a 
health plan contracted under the fEHB.... The United States Supreme Court has not decided 
the extent of the preemption of t.he FEHB. The Supreme Court, however. has repeatedly 
.recognizedthat state remedies may co-exist with a scheme of federal remedies." . 

Joining Consumers ro~ Quality' C~r~ an4 patienlf in th~ir call for ERJ;SA reform. wa~r. 
Th,omas Self. a San .o.le..sb pedlatnclan fued for' spendIng too much tIme WIth hIS patients and 
or<;iering too many pEa-&Ho'res." Self won a landmarkverdict this year after being retaliated . 
against just for practicing good medicine. Dr. Self noted that HMOs continue to deny 
approvals for his fatients over the telephone because they have nothing to fear under 
ERISA's shield 0 immunity from damages. . ' 

Everyday since May 1st. Consumers for Quality Care has faxed a different story and picture 
of a,~ ERISA, Casualty .0fTheDay to eve.ry.u.s., Congressman. Uni.ted S.tates Sen~tor an~ the 
medIa (1.000 faxes dady). The group reaffirmed that.lt would cont1tme Its campaign until 
resolution of the ERISA issue. . 

Following the press conference. patients personallv delivered a contract entitled "Voluntary 
Acceptance .0fERISA Restrictions" to Newt Gingrich for his signature.. . 

. New Study Shows NoMajor Cost Increases Under ERISA 

A report released this month by Coopers & Lybrand for the Kaiser Family Foundation 
examined three big health plans for state and local government employees who already have 
the right to sue HMOs. The study found that cost of litigation was between three aQd 13 cents 
a month per enrollee. or 0.03% to 0.11 % of premiums. 

The Wall Street Journal de.scribes the. repo!,! a~."the f~rSt'a ttex:npt by'. an independent group to 
look closely at costs associated W1th htIgatIon. (Laune McGInley. LaWSUits Have Little 
Effect On. ~remiums." July 8. 1998) By contrast, a study by the Barrents Group which 
shows big cost increases was paid for and contracted for by the HMO industry lobby, the 
American Association of Health Plans. 

### 



Hello my name is Stephanie Ulrich. I am a 23-year-old graduate 


student in history. I am currently a student at Southwest Texas State. 


University in San Marcos, Texas where I plan on graduating with my 


masters in history in May 2000. I am a teaching assistant and on Jan 26, 


1998, I fainted in front ofa freshmen survey class. I do not remember 

, 

. walking 15 minutes to class, talking with my professor, or setting up the avo 

equipment. All I remember is waking up in the hospital scared to death. 

When I was there, I called my aunt numetous times; I only remember calling 

her once. At the hospital, the staff did a CAT scan.· The test revealed that I 

had a basilar artery aneurysm. The hospital discharged me because they did 

not have "the expertise to look at the films." 'So I went home to my 

apartment where I lived alone with my dog. That night I called my aunt in 

Maryland and she told me to fed ex the films to her so a neurosurgeon could 

read them. By Thurs., 3 days later, I was on a plane to Washington.-
. At the Washington Hospital Center, my aunt tried to get approval 


from Prudential. But they denied her plea. They called my primary care 


physician in Texas fora referral for an angiogram that would confirm an 


aneurysm. He would not issue the referral beca~se he said he was not 


. informed about my hospitaEzation. However, my aunt and I called his 

office the day I fainted and informed a member of his staff. Because I was 



outside my network and my primary care doctor would not issue a referral . 

Prudential would not okay my admission to the hospital or the angiogram. 

However, I had a second insurance because of my mother's job.. 

Since I was a full time student and under 23, I was covered under my 
. \J r .. L.c. ".fP /'

(~t "" _ J. . 

mother'~policy. NYLCARE approved my angiogram: This test revealed 

that I needed immediate brain surgery. I had the surgery that following day, 

Friday Jan. 29. I spentthree weeks inintensive care at WHC. Because I 

was hospitalized and could not work, Southwest Texas was forced to 

terminate myposition as a TA and Prudential dropped me because I was not 

working. 

The doctors at WHC wanted me to be transferred to National 

Rehabilitatl()n Hospital at the end of Feb. The therapists would help me to 

relearn now to feed myself, tie my shoes, and even walk. NYLCARE 

refused to pay NRH because they wanted to send me to a nursing horne. 

They wantep to put me, a 22 year old, in a nursing home because they said 

that I could not be rehabilitated, They said I was not going to get better. 

Look at me. I am walking and talkirignow. I could not do that at WHC. 

Not rehabilitatable? I do not think so. 

I was disc~arged from NRH on April 25. On Monday, April 27, I 

started a five-day week 7 hours a day rehabilitation program. I was in that 



'" 


program for 10 weeks and I am currently doing.outpatient therapy twice a 

week. NYLCARE has not paid a dimeto NRH because they feel I am not 

rehabi1itatable. Because ofERlSA, I cannotsue NYLCARE for damages. 

They are not accountable for their actions. 

Throughbutthis whole illness, it has been an uphill battle with the· 

insurance companies. I was at the lowest point in my life, and the insurance 

companies kicked me in the back. They had no. right to do what they.d.id to .. 

'me and 1pray this will not happen to anyone else. The last thing anyone 

should worry about who is going to pay their hospital bills. They should 

concentrate on getting better and 'not on fighting the insurance companies. 
. . . 

Without the help ofmy' family and friends, I may be .dead. I thank them for 

fighting with the insurance companies and therefore getting me better. 

-

http:they.d.id
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Barbara Garvey's Biographical Sketch . http://www.senate.gov/-dpc/patientsJights/garvey.html 

BIOGRAPHICAL SKETCH 


BARBARA GARVEY 


ick here to read Senator Durbin's floor statement 

In May of 1994, Barbara Garvey and two of her girlfriends went 
to Hawaii on the vacation of a lifetime. Only a few hours after 
landing on the island she discovered large bruises on her body and 
immediately went to a local clinic for blood tests. The clinic 
transferred her to the oncology department of a hospital in 
Hawaii. She was diagnosed with 'aplastic anemia' and was 
transferred to the bone marrow unit. The doctor in Hawaii started 
a medical treatment plan and said a bone marrow transplant would 
likely be necessary. 

After a few days of treatment, the Garvey's HMO decided Barbara 
would have to return to a hospital in Chicago for continued care 

and possible transplant. But the doctor in Hawaii said Barbara was not stable and should not be moved 
in her condition. The Garveys learned later that the first HMO doctor assigned to her case in Chicago 
spoke to the doctor in Hawaii and agreed that Barbara should not be moved in her condition. That doctor 
was removed from the case that same day and another doctor in the HMO said Barbara should be 
returned to Chic~go. H~ n~ver.exa~ined her or talked to !he. attending do~t~r ir Hawaii.. .. ~} 

\1Y.i. f21vM.-.Jvtu~fM ~~-(Jty;IOlo.»~~u.v" ~ ~. r- ~. ,~~ 
DespIte Her HawaKaIi~doctor's recommendatIOn that'!>he not be. moved, the HMO contmued to refuse to 

. keep Barbara in Hawaii for the medical treatment and/or bone marrow transplant. Her husband, David, 
was asked to call the HMO and try to get approval for treatment in Hawaii. He called and spoke with a 

. nurse in the HMO's Utilization Review department who told him,. after checking with her Supervisor, 
that Barbara had to be brought back to Chicago. If not, it would be considered a refusal of services and 
they would not cover Barbara's medical expenses, which were quickly adding up. Mr. Garvey was also 
told to put Barbara on a regularly scheduled commercial flight and send her back at personal expense. 
When asked if at least the HMO would pay for a private air ambulance ("medivac") the answer was 
"NO." . 

Barbara's condition left her with a weakened immune system and the inability to clot if she were to 
bleed. The commercial flight from Hawaii exposed her to all of the impurities ofrecirculated air, and to 
pressure changes. These may be harmless to healthy people, but proved to be deadly for Barbara . 

. Sometime between leaving Hawaii and returning to Chicago, she suffered a stroke (from bleeding in the 
brain), and a co~ple of days later she was diagnosed with a fungal infection. S4e died nine days after 
returning to Chicago. . 

Barbara Garvey was 55 years old. Along with her husband of nearly 35 years, she l~ft seven children. 
She had six grandchildren at the time of herdeath; three more have been born in the four years since her 
death. . I. A (, "... A." " ,dlliJ. . -.,. • 916'l J //VI/I ,II' f , ~ A 
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Thank. you, Senators. and Representatives, for this important 
opportunity to explain why our managed care system must be refonned. 

" ."-.....­ I am sharing my story with the hope it will prevent this from happening to anyone else. 

In May of 1994, my wife Barbara and ~o of her girlfriencb went to Hawaii on the 
vacation of a lifetime. Only a few hours after lan~g on the island she diScovered large bruises on/ 
her body and immediately went to a local ..c ~or blood tests. The clinic transferred her to the ' 
oncology department of a hospital in Hawaii. She was diagnosed with 'aplastic anemiau and; , 
transfened to their bone marrow unit. The d tor in Hawaii started a medical treannent plan and 
said a bone marrow transplant would likely b necessary. ' 

, . . I 
After a few days (If treatmeni, our Clecided Barbara would have to retwn to our 

hospital in ChicagQ for continued care and po si~le transplant. But the doctor in Hawaii said 
Barbara was not stable and should not be mov dlin her condition. We learned later that the rust 
HM:O doctor assigned to her case in Chicago, 9ke to the doctor in Hawaii and agreed that 
Barbara should not be moved in her condition That doctor was removed from the case that same 
day and another doctor in the HMO said Barb I should be retumedto Chicago. He never 
examined her or talked to the attending doctor in Hawaii. ' 

( 

At this time the doctor in Hawaii was ot getting any cooperation from the HMO 
conceming k~ping Barbara in Hawaii for the edical treatment and/or bone marrow transplant. 
He asked me to call the HMO and try to get a: rt.val for treatment in Hawaii. I called and spoke 
with a nurse.in the HMO's Utilization Review. :partment who told me. after checking with her 
Supervisor, that I had to bring Barbara back qhicago. If I did not it would be considered a 
refusal of services and they would not cover arbara's medical expenses, which were quickly 
adding up. I was also told to put Barbara on a eguw,ly scheduled, commercial flight and send her 
back at my expense, When I asked,if at least ey would pay for a 'medivac' the answer was 
"NO". . . 1 ' 

Barbara's condition left het with no I' une system' andthe inability to clot if she were to 
bleed. The commercial fligbt from Hawaii ex o~ed her to all of the impurities of recirculated air, 
and to pressure changes that may be hannless . 0 healthy people, but proved to be deadly for 

Barbara·· . b l' H '.. 'd I . Chi h had hI d' 'h b .sometime etween eavmg awau an retummg to eago, sea ee m t e ram-
considered a stroke, and a couple of days later Ie was diagnosed with a fungal infection. She 
died nine days after returning to Chicago. I ' '.' 

Barbara was 55 years old. We have se en children and were married for almost 3S years. 
We had six grandchildren at the time of her tll. and I now have nine. The whole family was 
devastated. My oldest daughter has been hosp ~ized for 'depression' several times. Another 
daughter was to be married three weeks after 
plans for the future are gone or changed forev 

I am talking to you today became my 
than in saving her life. I urge you to pass legis 
occming again. Thank you . 

..-........./ . 


: ara died and postponed the wedding. All our 
'1, . . . " '. 
ite's HMO was more interested in'saving money 

I, on that will prevent a tragedy like mine from 
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