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. : lick here to read Senator Durbin's (D-IL) floor statement
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In May of 1994, Barbara Garvey and two of her g1rlfnends went
to Hawaii on the vacation of a lifetime. Only a few hours after
landing on the island she discovered large bruises on her body and
| immediately went to a local clinic for blood tests. The clinic
‘transferred her to the oncology department of a hosp1tal in

| Hawaii. She was diagnosed with 'aplastic anemia’ and was

| transferred to the bone marrow unit. The doctor in Hawaii started

' a medical treatment plan and said a bone marrow transplant would
: hkely be necessary

sAfter a few days of treatment, the Garvey's HMO decided Barbara
“would have to return to a hospital in Chicago for continued care

and possible transplant. But the doctor in Hawaii said Barbara was not stable and should not be moved
in her condition. The Garveys learned later that the first HMO doctor assigned to her case in Chicago
spoke to the doctor in Hawaii and agreed that Barbara should not be moved in her condition. That doctor
was removed from the case that same day and another doctor in the HMO said Barbara should be
returned to Chicago. He never examined her or talked to the attending doctor in Hawaii.

Despite her Hawaiian doctor's recommendation that she not be moved, the HMO continued to refuse to
keep Barbara in Hawaii for the medical treatment and/or bone marrow transplant. Her husband, David,
was asked to call the HMO and try to get approval for treatment in Hawaii. He called and spoke with a
nurse in the HMO's Utilization Review department who told him, after checking with her Supervisor,
that Barbara had to be brought back to Chicago. If not, it would be considered a refusal of services and
they would not cover Barbara's medical expenses, which were quickly adding up. Mr. Garvey was also
told to put Barbara on a regularly scheduled commercial flight and send her back at personal expense.
When asked if at least the HMO would pay for a private air ambulance ("medivac") the answer was
"NO' 114

Barbara's condition left her with a weakened immune system and the inability to clot if she were to
bleed. The commercial flight from Hawaii exposed her to all of the impurities of recirculated air, and to
pressure changes. These may be harmless to healthy people, but proved to be deadly for Barbara.

Sometime between leaving Hawaii and returning to Chicago, she suffered a stroke (from bleeding in the
brain), and a couple of days later she was diagnosed with a fungal infection. She died nine days after
returning to Chicago.

Barbara Garvey was 55 years old. Along with her husband of nearly 35 years, she ieﬁ seven children.
She had six grandchildren at the time of her death; three more have been bomn in the four years since her
death.
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PATIENTS' BILL OF RIGHTS (Senate - June 17, 1998)

[Page: 56450]

Mr. ROCKEFELLER. Mr. President, I:have come to the Senate floor to talk about, as others have,
something of fundamental importance to the people that I represent in my State of West Virginia, and
that is equal treatment for all Americans with respect to health care. I am not just talking about
Congressmen, and I am not just talking about coal miners or CEOs or custodlans I am talking about all
Americans and all the time. :

I want to talk about what I think is an urgent need here in Congress to pass legxslatlon on the quality of
health care, and that this legislation should apply to every single American. When enough of us
recognize these needs, I am convinced we are going to enact legislation, and it is going to be called
patient protection. It may have some other name. It may be modified, it may be expanded, who knows?
But the need for it is undeniable, and it-has to happen. Every single day that passes without the
enactment of some kind of patient protection legislation is another day that millions of Americans,
thousands of people I represent in West Virginia, are subject to the denial of needed treatments by
. insurance compames who are looking out for their bottom lines.

Every single day that we as a Congress fail to act on the Patients' Bill of Rights Act, if we want to call it
that, is another day that Americans are left vulnerable to health care decisions made by people who are
not doctors--in fact, doctors complain about this all the time--but who are, in fact, business
professionals. Every day that we do not act, Americans are refused the spemalty treatment they need and
deserve. I am going to give two examples of this which I think are scary, and

which are very real. Make no mistake, if we do not respond and if we do not respond forcefully, more
Americans are going to lose confidence in our health care system. ,

It is interesting to me, having observed health care now for quite a number of years, that it used to be it
was only patients, or only consumers of health care who were worried about the cost of health care, the
quality of health care, the problems of health care, the paperwork of health care. Now, the people who

really are coming on board in this angst are physicians themselves and nurses and people who work in.
hospitals who have to deal with the realities of what the health care system has become in this country.

West Virginia is no exception. West Virginia may have some more problems than some other States, but
we are no exception with regard to the need for patient protection. I constantly run into West Virginians
when I am at home who complain to me--not at my invitation, but at theirs--about being denied the
treatment they felt they were promised, or that they knew they were promised from plans, health care
plans where they thought their premiums entitled them to something called quality health care and fair
treatment.

One complaint I hear all too often is being denied specialty care. That is a very big deal. General
practitioners can take care of a lot of problems, but sometimes you come to a point where you have to
have more. Under most managed care plans, a patient's primary care physician may in fact refer, as the
gatekeeper or whatever, a patient to a specialist, if the primary care physician determines that specialty
care is necessary. That makes a lot of sense to me. Primary care physicians are in a very good position to
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do that. Thatisa profess1onal decision involving going to another professional. However, things may
change if the specialist is not on the list often called the plan's network.

Let me explain. Suddenly, someone then comes from the administrative office, or from some other
division, and may take over. Suddenly, the patient who, along with the primary care physician, is
anxious for that patient to see a specialist because of some health problem, finds out that the executives,
not the physician, but the executives in charge of the managed care plan, people who are not doctors, not
medical providers, reserve the right to refuse payment for the specialist recommended by his or her
original doctor. In fact, this is a frequent occurrence for people who have insurance companies that push
their employees to steer patients to only the physicians listed within their plan.

That is not the way it is meant to work. Insurance companies do not always make the best medical

~.. choices because they are not trained in that business. They are trained in a different business. Too often
‘motivated by their bottom line, which is understandable, and not often enough motivated by the patient's
health care needs, many specialty referrals are refused. Now I go to my examples and I hope my
colleagues will listen.

*()é’ I think of a little 6-year-old boy froxmho became seriously ill. Concerned, his mother >%~
rushed him to the doctor's office, his doctor's office, in fact, where he was quickly diagnosed with ¢
diabetes. His primary care physwlan referred him to an out-of-g lan pediatric endocrinologist; a specialist  ~
in childhood diseases, that is. That was the referral, to a specialist in childhood diseases. The specialist | ‘u(;’
o~ %
placed this young child on insulin to control his condition. But when the child’s primary care doctor b E
referred him back to the specialist for a follow-up visit--which makes a lot of sense--the referral was b%s} %
denied, stating, ** * * service available with in-plan endocrinologist.' %3%5

4

X

That doesn't sound so bad, does it? In other words, go to the in-house, in-plan endocrinologist. So whil %
it sounds like the child could get the care that was needed from the m—plan physician, the reality is that
he could not get that health care for a very subtle but basic reason. Thwlmq@&?&li_slﬂs_@-a@lt )
. endGcrinologist, not a child endocrinologist, specializing-n-adult diabetes. But diabetes is not the same KOQ
in children and adulis; and there are different specialties for adults and for children in that field. The
treatment is different. There is serious risks of developing future health problems when the childhood %,
o

diabetes is not dealt with properly by a proper physician. The insurance company in this case was 4,
gambling, in effect risking this child's future health for the few dollars they saved by saying: Oh, you

have to go to an in-plan doctor. Q:\:&

As bad as that case is--and I wish it were the only one, but it is not--I was recently told the story of a

~

14-day-old baby girl. Mr. President, 14 days old, this precious little child's health was already \@
jeopardized by her health plan. What do I mean by that? This poor child was brought to her doctor 14
days after birth because of a urinary tract infection. Treatment of a urinary tract infection at that age <

requires an evaluation for urinary tract abnormalities. But the referral from the pediatrician to an
out-of-plan specialist was denied, again saying services are available in-plan, an in-plan urologist. OK, if
she could get the right treatment in-plan, that is what HMOs are for; right?

But she could not. She could not get the help because the urologist the plan would have had her see was,
once again, an adult urologist. Am I picking here? Am I just being petty? No. The problem lies in

| discovering and treating urinary tract abnormalities which is vital to preventing serious and permanent
kidney damage, and the appropriate specialist for such a situation is a pediatric urologist.

I have working in my office, thanks to the Robert Wood Johnson Foundation, a pediatric cardiologist. A
pediatric cardiologist is different from an adult cardiologist. In other words, an adult and child are
different and they require different specialists with different skills. It is a basic and important fact.
Simply to say you have a urologist in-house is not to say that if that urologist deals with adult urology
problems, that it is sufficient for a 14-day-old baby girl.

This decision by the HMQO was based on having an adult urologist, which urologist did not have

speciality training in pediatric disorders and, therefore, was not capable of caring sufficiently for an
infant. Why? Because keeping her within the plan's network of doctors costs less.
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I understand business, and business is important, but this business of quality of health care treatment is
very serious and very scary, and that is what we have to focus on when we are thinking about what we

They have no way of defending themselves. They depend on their parents, they depend on their
communities to take care of them, and these people, in turn, depend on us in Congress to ensure that they
are not taken advantage of, that games are not played with their health and the health of their children.

.are going to do. These are our children, the most helpless and vulnerable of all of American citizens.

The time has come for us to pass a bill which guarantees certain commonsense protections for every
single patient in America, young or old, rich or poor. This legislation--which we have the opportunity to
pass, an obligation, I think, to enact this year, the Patients' Bill of Rights Act of 1998--will do exactly

that.

I am interested in good health care for our people, Mr. President. I don't think it is a game, and I don't
think it has anything to do with politics. I think it is a very, very serious consideration.

I thank the Presiding Ofﬁcer and yield the floor.

Mr. FORD addressed the Chair.

[Page: S56451]

The PRESIDING OFFICER (Mr. Sessions). The Senator from Kentucky.
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Senator Jack Reed's Managed Care Floor Speech

.MORGAN SMITH

Mr. President, children should not be left out of the health care quality debate. Children, like all
Americans, deserve common sense consumer protections for their health insurance.

May 6, 1998

Managed care plays a valid role in our health care system, but all too often these days we hear a story
- about a child whose unique health care needs have not been met.

I would like to tell you about one such child. Morgan Smith was born in Rhode Island in November of
1993. Shortly after her fourth birthday, this past December, she was diagnosed with
Rhabdomyosarcoma, a cancer that attacks any smooth muscle in the body, including blood vessels.
Morgan's cancer de d in her brain, leaving her with a life-threatening brain tumor.

The people of Rhode Island are fortunate. We have a top rate children's hospital in our state. And the

pediatric oncologt asbro Childrens Hospital in Providence told Morgan's mother that she needed

to take her daughter for a special chemotherapy treatment at New England Regional Medical Center in
.~ Boston. They directed her to that hospital because HASBRO did not have the expertise to treat her

[\?ughter

At that point, her insurance company denied payment and asked that she get a second opinion. The
second opinion said the same thing -- that Morgan needed the expertise of physicians in Boston.
However, the HMO still refused to pay for the treatment necessary for her 4 year old daughter.

Ultimately, Mrs. Smith had to wage her own battle againét the HMO, starting a letter writing campaign
along with Morgan's doctors. I believe that the last thing the mother of a child with a life threatening
. illness has the time and energy to do is fight an HMO.

Meanwhile, Mrs. Smith took Morgan to Boston for the treatments, unsure how she was paying for it, but .
knowing that she couldn't afford to risk Morgan's health while she fought with the insurance companies.

Fortunately, this story has a happy ending. Close to a month after Morgan had started her treatment, the '
insurance company finally agreed to cover the procedure that all the medical professwnals agreed was
necessary.

Mr. President, we hear stories like this all too often. And when it comes to our children, we should not
take risks.

[Back to Home Page][View Last Patient][View Next Patient]

lofl . ' 07/10/98 11:00:12


http://www.senate.gov/-dpc/patients_rights/smith.htrnl

James Adams' Biographical Sketch , . http:/f'www.senate.gov/~dpc/patients_rights/adams.html

lofl

. ‘

BIOGRAPHICAL SKETCH

JAMES ADAMS
. Click here to read Senator Cleland's (D-GA)/floor statement
_/

James Adams is now 5 years old. But because of his parents HMO's rules, what happened to him in
March of 1993, when he was only 6 months has changed hlS life forever.

James was suffering from a 105 degree fever. His mother took him to his HMO plan pedlatnman who
diagnosed only a resplratory ailment and post-nasal drip. He prescnbed only saline drops, vaprizer use,
and Tylenol. James' mother was told not to worry, that high fevers in young children do not. necessanly
mean serious illness.

Later that night, his temperature was stfll rising and he was in great discomfort. James' worried mother

called her HMO directly. The nurse on duty recommended bathing James in cold water. A pediatrician

then placed a follow-up call, advising the parents to bring James to an HMO participating hospital -- 42
miles away.

On the way to the hospital, James suffered full cardiac and respiratory arrest, and lost consciousness. His
parents couldn't wait to get his to the HMO hospital -- James needed care immediately. James' parents
pulled into the closest hospital they could find -- 6 miles from their target destination. Upon his arrival at
that hospital, doctors were able to return his pulse and breathing. But the circulation to his hands and feet
was cut off, and never returned.

James suffered irreparable damage to his extremities. Both his hands and feet had to be amputated. The
delay of care caused by driving almost an hour to an affiliated hospital had taken its toll.

[Back to Home Page][View Last Patient][ View Next Patient]
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PATIENTS' BILL OF RIGHTS (Senate - June 02, 1998)

[Page: S5568]

Mr. KENNEDY. Mr. President, we are now in what should be one of our most productive and
thoughtful legislative periods this year. Many important items are pending before the Senate, and there is
no reason to believe that we cannot successfully address each of them. We must act to protect the
nation's children from tobacco, and we must move forward on appropriations and authorization bills.
But, there are many other important measures waiting to be brought to the floor. Patients across the
country are urging Congress to enact the 'Patients' Bill of Rights.' I would like to take this opportunity to
share with members of the Senate another tragic story that demonstrates the need for action.

This is a story about Mrs. Peggy Earhart of Sun Valley, California. At the age of 63, she was being

treated by her HMO for arthritis. Her treatment requiret et 1o visit her doctor every six to eight weeks
~ for cortisone injections. During a period of treatment, she noticed a mole on her ankle. She brought this 6
" mole to her doctors' attention, but her doctor reassured her that it looked fine and she need not worry

about it. . _ . O

Initially, she trusted her doctor's judgment. As the mole changed shape and color, she brought these -
changes to the attention of her doctor, who looked at the mole again and assured Mrs. Earhart that it was
fine. On the next visit, Mrs. Earhart once again pointed out changes in size and color, and again, the
doctor did nothing.

Worried and exasperated, Mrs. Earhart requested a change of doctor. She filled out the necessary
paperwork and waited--and waited, and waited. Six months later, the HMO finally responded, permitting
her to see another physician. The first time she saw the new doctor he examined the mole and

mdmm‘ty‘ré'fe?rﬁxhzm dermatologist. The dermatologist took a biopsy and found that the ‘mole'
was in fact a malignant melanoma.

Further tests were ordered, which showed that the cancer had metastasized. It was then too late to treat
Mrs. Earhart, and she died a year later. -

As this tragic story shows, the heart of the issue is providing patients with access to needed health
care--a guarantee that patients shall receive the care they paid for with their hard-earned premiums.

In talking about the rights of patients, it is no answer to simply say 'Let the Patient Beware.' Purchasing
health insurance is not like buying a car, and it never will be.

Patients deserve to know that, if they notice something wrong and report it to their doctor, their health
needs will be met. Mrs. Earhart should have been treated by the appropriate spec1allst without the long
delay that ultimately cost her life.

1; Mrs. Earhart should have had access to an appropriate review procedure that would have allowed her to
: . seek outside help in time. Her family should have been able to hold the health plan accountable for its

!

| actions, and for the inexcusable delay that took her life.

1of2 07/10/98 11:02:39
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unable to pay for the drug, went on
TV. Finally, a local physician gave
him the drug free

Matthew Cerniglia, 13
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chemotherapy didn't help cancer
patient Matthew, pictured here in a
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@ THE RESPONSE His HMO

father Raymond is trying to pay far
the bone-marrow transplant
himself. Bills to date: $100,000

Online Poll: Hew
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care coverage? David Garvey, 59
. : THE SITUATION While

Bulletin Board . yacationing in Hawaii, his wife

Grouse about your Barbara, 55, was found to have

local HMO or take aplastic anemia

up the cudgel for ,

managed care. £ THE RESPONSE Her HMO

Speak out! would not pay for a bone-marrow
transplant in Hawaii and insisted

gi}:(ADr Xtellnlg _she return to Chic§go for treatment

With Your HMO & THE OUTCOME Garvey flew

" his wife back at his own expense, -

embers of discontent have been
smoldering for some time. Back in
1993, when Hillary Clinton proposed
her grandiose plan for curbing rising
health-care costs and covering the
uninsured, the American people made it
clear that they didn't want the Clintons
or anyone else in government telling -
them which doctors they could choose
oor what pills they could take. What most
folks didn't realize was that if
government didn't do it, somebody else
would. That somebody turned out to be
America's employers, working
hand-in-glove with the insurance
companies. Today 85% of all insured
employees--up from 53% five years
ago--have moved out of traditional
fee-for-service plans, in which doctors
call the shots and insurance companies .
pay the bills, and into managed-care
plans, including health-maintenance
organizations, or HMOs. Almost every
aspect of medical care provided by
HMOs is second guessed--not by the
government, not by Hillary, not even by

. doctors, but by the bean counters.

| Now, like battle-scarred veterans back

“from the medevac front, patients are
_sharing their war stories on TV, in
letters to Congress, in chat rooms and

. home pages on the Internet. When
- . Helen Hunt ranted against the heartless

HMO that was making life difficult for
her and her asthmatic son in the movie
~ As Good as It Gets, audiences cheered

* s0 lustily that the health industry's

professmnal association felt compelled
to launch a counterattack. It produced
an ad for viewing in movie theaters that
claimed Hunt's fictional son would have
fared better in an HMQ than in a
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his wife back at his own expense,
and at some point during the flight,
he says, she had a stroke. Nine

barnasan&nebla.com days later she was dead

David Pollard, 65

# THE SITUATION Crippled by
nausea and chest pains, Pollard
called his HMO, which, after a
day's delay, finally sent him to the
€Mergency room

# THE RESPONSE The HMO's
doctors told him he had a bad case
of indigestion

# THE QUTCOME Two days
later, Pollard was rushed to another
hospital, barely able to breathe.
Doctors there made the correct
diagnosis: he had suffered a heart
attack

Jim Hutchison, 55

g THE SITUATION A minister
who needed prostate surgery,
Hutchison had a history of bad
reactions to anesthesia

# THE RESPONSE His health
plan required admission to the
hospital the same day as surgery,
and in the rush Hutchison never
had a chance to tell his
anesthesiologist

% THE OUTCOME The wrong
anesthetic was administered, and
his blood pressure dropped to
dangerously low levels

Mary Betts-DuMonte,

49

g THE SITUATION A car
accident left Betts-DuMonte with
severe neck pains and numbness in
her hands and arms

# THE RESPONSE Doctors at
her HMO hospital treated her
bruises but never, she says,
X-rayed her or gave her an MRI

& THE OUTCOME After two
months, Betts-DuMonte finally got
her MRI, which reévealed several
broken bones in her spine and ribs
that had healed improperly

http://www.pathfinder.com/time/magazine/1998/dom/980713/cover2 html

traditional health plan; the screenwriters
"got the facts all wrong." The
multiplexes, knowing where their
customers' sympathies lay, didn't want
to show it.

The truth is, Americans are probably as
healthy today as they ever were, and are
paying less for their health coverage.
Thanks at least in part to managed care,
vaccination rates are up, premature
births are down, more women are
getting mammograms than ever before
and costs have fallen dramatically.
Managed care saved between $150
billion and $250 billion last year alone
out of total U.S. health-care spending of
$1 trillion. If things are really as bad as
Hollywood and Washington say, the
plan administrators wonder, why do
more than three-quarters of their
members say they are satisfied with
their health care? !

Good question. A TIME/CNN poll of
1,024 Americans conducted last week
suggests that the country is of two
minds about health reform. Although
85% responded that they were "very
satisfied" or at least "fairly satisfied"
with the quality of medical care they
receive, 68% said they think traditional
fee-for-service plans provide better
health care than HMOs, and only 41%
of those covered by managed care said
they were "very confident” that their
plan would pay for their treatment if
they got really sick.

Getting really sick is what worries most
Americans. They know how hard it can
be to cut through the managed-care red
tape for a pair of eyeglasses or a simple
ear infection. What would happen, they
wonder, if they or one of their loved
ones became desperately ill and needed
serious--and expensive--medical
attention? Who would prevail if their
medical needs ran smack into
gate-keepers of an HMO focused
primarily on reducing costs? The horror
stories coming back from the front lines
are not encouraging. A sampling:

© When Raymond Cerniglia's
13-year-old son Matthew developed a
rare and aggressive cancer, doctors gave’
him a 20% chance to live and started an
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11-month course of chemotherapy.
Cerniglia's HMO paid the bills at first.
But when things took a-turn for the
worse and doctors ordered a
bone-marrow transplant, the health plan
refused to cover it. The new treatment,
the administrators said, wasn't a
"medical necessity," nor was it on their
list of covered therapies. Despite a letter .
from an expert at the National Institutes
of Health testifying that this was
‘Matthew's best chance at life, the HMO
would not budge. Today Cemiglia, a
computer technician in McLean, Va., is
trying to scrape together enough money
to pay for the procedure himself. His
son's bills already total $100,000.
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& For years Sol Feldman, 81, of
Tamarac, Fla., successfully treated his
hypertension with the prescription drug
Hyzaar. Then his HMO was sold to
another company, and the new plan
insisted he use a lower-cost substitute.
"I took it for about a week, and my
pressure went sky high," Feldman
recalls. When the HMO refused to let
him go back to Hyzaar, he switched to
another plan that covered it. A few
months later, however, the new HMO
also dropped its Hyzaar coverage. At
$79 for a month's supply, Feldman -
couldn't afford to pay for the
prescription on his own. Finally a local
doctor took pity on him and provided
the tablets free. The HMO's policy
remains unchanged.

@ When AnnMarie Fischer, 39, of Fort
Lauderdale, Fla., gave birth to her
daughter Cassie four years ago, doctors
discovered the baby had a hole in her
heart. Chances were good that Cassie
would eventually need surgery to fix the
defect if it didn't close on its own. But
Fischer, who thought her previous

- insurance was inadequate, had trouble

finding a managed-care plan that would é
treat her daughter's "pre-existing AN
condition." So she was pleased to P
discover a local HMO that would, her = ™~
insurance agent assured her, cover all ;
her child's pre-existing conditions,

including the heart problem. But two

months later, when doctors determined

that Cassie did indeed need surgery, the

HMO announced it had a two-year

minimum on pre-existing conditions

and would not pay for the treatment.

The toddler eventually received the care

she needed, thanks to a special state

program for the indigent.
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@ Mary Halm, 38, of Chillicoth¥€, Ohio,
developed a severe case of
endometriosis, in which extraneo
uterine tissue permeated her abdomen
and left her writhing in pain. Several -
operations paid for by her HMO failed
to remove all the offending tissue. Then
her primary-care physician told Halm
about a specialist in Atlanta who had
developed a novel technique for treating
the disease. The HMO refused to refer )(
her, saying there were plenty of
specialists in Ohio who could care for
her. (Name one, she said. They
wouldn't.) Halm appealed the decision
for nine months with no response.
Finally, no longer able to bear the pain,
she borrowed $10,000 and paid for the
procedure herself. The operation was a
success, and the pain disappeared. But
because she had taken matters into her
own hands, the HMO won't reimburse
her.

@ In 1994 Barbara Garvey, then 55,
boarded a flight from Chicago to
Honolulu. Once she arrived, Garvey
noticed her body was severely bruised.
A trip to the hospital produced a chilling
diagnosis: aplastic anemia. She needed a
bone-marrow transplant right away. Her
son, who was a good match, was willing
to fly to Hawaii for the operation. But
her health plan, Rush Prudential HMO,
had other ideas. "They insisted that I fly
her back at my own expense" to be
treated in Chicago, her husband David -
explains. "They told me that if I
declined, I would be refusing services,
and they wouldn't pay my bills." }
Believing she had no choice, Barbara
boarded a commercial flight to the
mainland. Somewhere in the air
between Hawaii and Illinois, David
says, his wife suffered a stroke; nine
days later, she died. Garvey is suing the
HMO. "They had a chance to be heroes .
or save money," he says. "And they
decided to save money." Rush
Prudential disputes Garvey's account;
they contend that Barbara Garvey had-
noticed some bruising before she left on
vacation and resisted going to the doctor
before her trip.

How did America's vaunted
medical-care system--with its helpful
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nurses and doctors who made house

calls--get to this point? The story begins ’

back'in the 1980s, when rising
health-care costs, driven by an aging

- population, runaway malpractice awards
" and advances in high-tech surgical and

diagnostic procedures, finally caught up
with the employers who were footing
the medical-insurance bills. Executives
at General Motors, for example,
reported in 1990 that they were
spending more for health care than for
all the steel that went into their cars and
trucks. Medical care, which accounted
for 9.3% of the total U.S. output of
goods and services in 1983, had risen to
12.3% of GDP by 1993.
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Hiepler & Hiepler

A Professional Partnership
500 Esplanade Drive, Suite 1550
Oxmard, California 93030
(805) 988-5833
Fax: (805) 988-5828

FAX TRANSMISSION COVER SHEET

Date:
To:

- Fax:

Re:

Item Sent:

| ' Sender:

Message:

July 13, 1998
Barbara Wooley
(202) 456-6218, and

(202) 456-6682

HMO related matters

Correspondence dated July 13, 1998, and enclosures
1. Factual portion of Wallock Complaint

2. Factual portion of Yanuck Complaint

3. USA Today article re Scott case

4. L.A. Times article re Scott case *-

5. Factual portion of Frediere Complaint

‘Mark O. Hiepler

YOU SHOULI) RECEIVE /7 PAGE(S), INCLUDING THIS COVER SHLLT.
IF YOU DO NOT RECEIVE ALL THE PAGES, PLEASE CALL (805) 988-5833.

The information comained in this facsimile message is protecied by the Atiormey-Client und/or Attorney-Work Product
privileges. It is intended only for the use of the individual named above, and the privileges ure not waived by virtue
of this having been sent by facsimile. If the person actually receiving this facsimile or any other reader of the facsimile
is nor the named recipient, or the employee or agent responsible 1o deliver it 10 the name recipient, any use,
dissemination, distribution or copying of this communication is strictly prohibited. If you have reccived this
communication in ¢rror, please immediately notify Hiepler & Hiepler by telephone (805) 988-5833, and return the

original message 1o us at the above address via U.S. Postal Service. Thark you.
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LAW OFFICES OF
HirrLERR & HIBPLER

' . A PWOFEBSIONAL PARYNERBHIF
. : SO0 ESGLANADE ORIVE, SUITE IBBO
OXNARD, CALIFORNIA 6803830

TELEPHMONE (BO8) ©88-8832
. FACSIMILE (8O8) OS88-S83e

July 13, 1998

3

Barbara Wooley
Office of Public Relations
Washington, DC
3 Dear Ms. Woolcy:
 Per your request, I am sending information regarding the following four cases with briel -

. summaries of each contained below. Supporting factual and news information is attached in the same
! ‘order. Please give me as much advance notice as possible either way.

1. Wallock Family

Case Summary: Denied home healthcare to incapacitated mother and infant, Daniel, .
- who was born with six cardiac defects.

‘Case Status: Case is in Arbitration,
Location: Santa Barbara, California.
2. Danielle Yanuck:

Case Summary: 12 year old who was denied doctor recommended care to support” -
her heart which was failing. -

Case Stitus; ‘No Litigation. Family in appeal, but litigation probably thcir only
alternative, : : A

Location: Ventura County, California.
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Barbara Wooley

. Office of Public Relations
July 13, 1998
Page 2

3, Madison Scott

Case Summary: A premature baby denied continuity of care and referrals to rctina
specialist now permanently blind although 95% preventable.

Case Status: Lawsuit filed.
Location: Orﬁnge County, California.
4, Maurice Frediere
Case Summary: Infant with a huge growth that took over his entire face and affected
his breathing, Maurice was repeatedly denied doctor recommended referrals and

surgeries and will endure permanent deformities because the procedure was denied
as cosmetic in nature. '

. Case Stntus:‘ Lawsuit just filed, June 1998 |
Location: Fresno County, California.

Very truly yours,

. HIEPLER & HIEPLER

MOH/sjl
Enclosurcs
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LEONARD, DANA, and DANIEL WALLOCK. 4287 !

10.  Plaintiffs DANA WALLOCK, and LEONARD WALLOCK, individually, and DANIEL
WALILQCK, a migor, by and through DANA WALLOCK as his Guardian Ad Litge, at all relevant timeé.
were tﬁird-paﬂy bemd{iciaries of a contrdct between defendant PACIFICARE and plainti ff‘ LE QNARD‘

WALLOCK's dmployer.Nhe University of California Santa Barbara. #fie contdet berween defendant

PACIFICARE und\the plainh{{’s employer, the University of Calp ornia Sapfa Barbara was intended

primarily for plaintiff, and other ex ployees and their dependefs’ beneﬁt

S11. As a resylt of plaintifiy! third-party bene 1a:y relatiy nshlp to thc contract between

VPACIFICAREaﬁdplainti EONARD WABLOCK 's empfloyer, The mvemyomahfoma Santa Barbara

and DOES | th:ough 50, inclugive, plalnuffs hav an gfiforceable gdntract right to the benefits promised by
the PACIFICARE contract attached hereto as E
MONARCH and DOES 1 through 58, inclus;

H
and to ¥e performed by defendants PACIFICARE,

12.  Further, as a result of plain}fils (rty bemeficiary relauonshnp to the contract between
defendant PACIFICARE and plaintif] EONA P WALLOCK’ mployer, The University of California
Santa Barbara and DOES 1 throygh 50, ingifisive, ¥ad each of them\PACIFICARE, MONARCH, and |
D(ﬁES‘ 1 through 50. inclusivefowed plgifitiffs a duty to ag fairly, reason2kly and in good faith.

13.  In combli ce with jHe terms 'of the policy ish ed to plélinﬁ EONARD WALLOCK,
plamtt ffs have exhauged any and all clmms reviews and appeal reqm;cmcms Alternatively, any and all

review, appeal,v adpdinistrative, gnevances or complamt procedures are exhausted by law, are violative of

plaintiffs’ dypProcess rights, or would be futile or otherwise unlawful, null, void and unenforceable.

14.  Plaintiff LEONARD WALLOCK is employed as the Associate Director of the
Interdisciplinary Humanities Center at the University of California Sari;a Barbara. He is enrolled as a

subscriber ancl a member of the Policy offered as health insurance by his employer via its coniract with

25 || defendant PACIFICARE.

26
27
28

15.  Plaintiff LEONARD WALLOCK and/or his employer have patd all premiums due under the
Policy to defendant PACIFICARE and DOES 1 through 50, mcluswe, at all relevant times and have

performed all their obligations under the policy.

Walfock
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.Atriovcntricula: Discordaﬁce) which had been diagnosed before his birth by prenaiai ultrasound.

Taussig shunt. He was quickly discharged from thé hospital on May 24, 1996. Plaintiffs were told by

16. Plamtlff LEONARD WALLOCK is married to Plaintiff DANA WALLOCK. OnF ebrudry
19, 1995, LEONARD and DANA’s daughter, RACHEL, died of an undxagnosed ncuroiogxgal dxsmder at |
the age of five (5) months.. In an effort to move past this \tragedy, LEONARD and DANA decided to have :
more children. On May 14, 1996, DANA gave birth to twin boys, MATTHEW and DANIEL. by Cesarean
section. : : | | S
| i?_ . Altlﬁough MATTHEW was born healthy, and continues to rémain. healthy . DANIEL was
bc;m with six (6) different congenital heart defects (Dextracardia, Visceral Situs Solitus, Double Qutlet Right

Ventricle, Severe Pulmonary and Subpuimonic Stenosis, Proximal Left Pulmonary”Artery Stenosis, and

18.  OnMay 17, 1996, three days after his birth, DANIEL underwent surgery to receive a Blalock-

several PACIFICARE and MONARCH-supplied doctors that babies wi{h cardiac defects frequently have
feeding and digestive problems; and that it was crucial for DANIEL to gain as much weight as pbssible in
order to maximize his chances of surviving his numérous pia:med funxré‘opierations. Plaintiffs were also
told by PACIFICARE and MONARCH—SUppIied doctors that DANIEL woulé fatigue easily and would most
ltikely show little or no interest in feeding. Conséquently, plaintiffs were told that I}AN IEL would need to
be fed very small quantitics of formula at hourly intervals, twenty-four (24) times a day.

19.  OnMay 22, 1996, DANA had to undergo surgery due to comphcatmns with her Ccsarea.n
section. As a result, she was left thh an open wound in her abdomen three inches in w1dth for the first nine
(9) weeks of DANIEL s life, and unable to lift any amount of weight or pick anything up.

ZO. On May 24, 1996 the day DANIEL was discharged from the - hospital, plaintiffs’ doctor, Dr.
Stephen Abbott, asked defendams PACIFICARE and MONARCH to provide home health care to help in
the medically necessary cardiac care for DANIEL's survival and to assist DANA with her own personal
medical needs caused by her surgery and her open wound. Defendants PACIFICARE and MONARCH
approved one week of homc health care consisting of eight-hour night shifts.

21. - Onordbout May 31, 1996, DANIEL’s condition showed no improvement, and still required
hourly feeding on a 24-hour Basis. Des?ite’ the clear need for continued assistance, and despite another

request by Dr. Abbott, defendanis PACIFICARE and MONARCH refused to authorize further home heaith

[t

5
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care. 4 ‘ ‘ .
| 22. Despite nmneroﬁs further requests by plairitiffs ‘and their doctors, defendants PACIFICARE
and MONARCH continued to deny approval for any fuﬁﬁer homé healtﬁ care.

23.  As aresult of defendants PACIFICARE and MONARCH's deriials, plainti'ffs were forced
'to care for DANIEL by themselves. Plaintiffs were unable to do so solely by themselves. due to the open

wound in DANA's abdomen that prohibited her from helping, and were forced to hire nurses using their own

co—
-

limited funds to‘ assist with DANIEL‘S'feeding‘ Plaintiffs had to hire less'than qualiﬁed help because they

could not afford the costs of appropnate nursmg care. Thexr own funds were quxckly ¢xhausted and they'
were forced to borrow money from thexr family and friends and to use up their credit cards, totalling more
than $20.000.

24 By August 1, 1996, bANTBL had stopped passively resisting his feedings, and instead went
into violent rages when fed any type of formula. DANIEL would shriek and_ cry for hours at a time and |
began to tear out his own hair and claw at his own skin, at times drawing‘giood.‘ o

25. (jn August |, 1996, Dr. Abbott agaih formally requested that defendants PACIFICARE and
MONARCH authorize home health care to assist with DANIEL s feeding. A representative from defendant
MONARCH promised Dr. Abbott that someone from defendant MONARCH would go to pléintiffs" home
to assess DANIEL s situation. No one from defendm;xt MONARCH came. ‘ , '

26. Onor about August I, 1996, Dr. Ursula Henderson also contacted deferlxdﬁam MONARCH
on behalf of DANA, u:girig defendants PACIFICARE and MONARCH to provide home he;aim care because
it was medically necessary in order for DANA to fully recover her health. The Wallocks® traged;y was again

ignored or intentionally dismissed. o

27 On August 8, 1996, Dr. Abbott again requested that defendant MONARCH authorize home
health care to assist with DANIEL s care and feeding. Defendant MONAR_CH refused stating, “Home
health care is not a benefit of patient’s policy” in the denial signed by defendant WILLIAM MELLER, M.D.
A representative of defendant MONARCH called DANA and told her there were no medical reasons to
justify assistance with DANIEL'S feeding. Said representative callously stated, “MONARCH does not
provide the service of feeding babies.” ' S

28 On or about September 15, 1996 one of the nurses hu'ed by plamuffs, a Neonatal Iniensive
e

“ | | o Wa‘({oé\i
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Care nurse, after o.bserving the 'difﬁculties DANIEL had in feeding, became convinced that D ANIEL‘was
suffering from a stomm:h ailment m addition to his cardiac defects, and urged plamnfts to take DANIEL to
see a pediatnic gastroentcrologxst. ' ‘ A

29.  Plaintiffs DANA and LEONARD took DANIEL to a pediatric gastroenterologist, who
performed numerous tests, including an upper gastmmtesnnal exam, nuclear medxcmc tests, gastric emptying
tests, and an endoscopy. The tests rcvcalcd that DANIEL ‘was suffering trom multiple gastrointestinal
problems. Namely, DANIEL had gastnc ulcers in his antrum, multiple erosions :.urroundmg his stomach
lining, and extremely delayed gastric emptying of the stomach dueto a spasmmg pylorus.

30.  OnOctober 4, 1996, DANIEL was re-admitted to Cottage Hospital in Santa Barbara. whete
he was hospitalized for three weeks and fitted with an NG tube for feeding S0 as to aﬂow his stomach to
heal. | | L
J1. OnNovember 9. 1996, DANIEL was agam hospnahzed thls time for pneumoma brought
about by his momhs of digestive difficulties and the resumng trauma and fatigue.

‘ 32.  OnNovember 15, 1996, DANIEL was hospitalized for exght (8) days 10 replace his NG tube,

which had not alleviated his health prbblems, The NG tube was replaced by a G tube inserted su:gically' into
the stomach. During this hospitalization period, DANIEL experienced several fespiratory problems which
caused the treating physiciaﬁs to prescribe respitiwry iherapy ever fouf (4) hours. . During this same
hospiralization period, the pediatric gastroentemiogtst detenmned that DANIEL needed to be continuously
tbe fed by a pump for twelve (12) hours at night, and pcnodlcally bettle-fed durmg the day

200 33.  DANIEL was released from the hosmtal on November 23, 1996. DANIEL had to be taken

21

27

i back to the pediatric gastroenterologist on three (3)‘coxisccﬁtive days, N(:;vember 25, 26, and 27, due to
complications witﬁ the G tube incision aﬁd mBing. DANIEL continued to suffer from projectile vomiting,
cxtrémc,stomach distention, diarrhea, wheezing, and deep coughing, and his care became more problematic,
which mcrcased the emononal and financial burden on LEONARD and DAN A, who were already at their
emotional and financial limits due to PACIFICARE’s and MONARCH’S repeated denials.

34, LEONARD and DANA WALLOCK, having lost their mfa.n_t daughter only a vear prior, and

now faced with DANA having an open threc-inch wound in her stomach, one healthy baby requiring love,

28 || attention,-and feeding, and one ill béby, DANIEL, born with car;liac defects, who needed constant feeding,

7
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love, attention, and observation, were repeetedly denied coverage and teimﬁursemcnt for home health care,
sven Lhoug?h it was a covered benefit under their policy. and were torced to borrow heavily on their credit
cards and to borrow heavily from family and friends, simply because defendzmta PACIFICARE.
MONARCH, McGINNIS, and MELLER decxded to increase their prohts at the expeme of 1 family

desperately in need of medical care. ( o

- N
. k"/’ .
PENAL CODE 8 206) BY PLAINTI DANA WA DCK AND DANIEL, WALLOCK. b
and through¥ijs ardtan Ad Litem. DANA WA DCK, AGAIN DEFENDA
P A ARE. MONARCGH., )V INNIS. M L AND DO A HRQO H A0
35 Plaintiffs referq phs 1 through 34, incjuSive, and jnCorporate the same herein as

or extreme pain and suffering for the purpose® @ extortion, persuasion, or for any oéhe,;r sadistic
purpose, inflicts great bodily injury .. uponthe persqsf of anpther, is guiity of torture.”

- 37.  Plaintiffs are informed and believe #nd thexgon allsge, that the aforementioned.conduct by
deféndants PACIFICARE, MONAR , McBINNIS, MELLER, an&DOES 1 through 50,. inclusive, of
repeatedly denying and refusing tg/utho “ home health care beneXts for the sutfering, ne“}iy born, infant
DANIEL WALLOCK and his #oundgf mothc’f, DANA WALLOCK, When homg health care was, in fact,
a covered benefit under platitiffs’ Policy, was performed with the intent to\cause crud] or extreme pain,.and {
was designed for a sadigfic pugfose, in this context, to mm;im_im the companias’ and doetors’ profits while
sacrificing the healtl/and y ellbeing of mother and infant child. Defendants acted with the intent to cause
cruel or extre\mé pain because defendants were aware of plaintiffs’ having lost am\infant daughter, were
‘aware of DANA's -inch wide open stomach wound, were aware of the hourly meditqlly necessary care
that DANIEL reqyfred, and were aware that DANIEL, a newly borﬁ infant, began pullin& his own hair |
anc@,éératching Himself hard enough to draw blood because he was in such pain, and defendants still persisted
in répeatedly eny'mgvplaimiffs‘ rcqucst# for home health care. Such illegal denials took place de;pite‘the
repeated atternpts b}) the Wallocks' family doctqré to request such medically nccegsmy,cme to this mother

and_ infant child.

-
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7.\ As a ncsult of plaintiff DEBORAH Y UCK's health care contract wnh the defendant, plaintiffs
have an enfodsgable right to benefits promised Hy the defendant's contract attached heret6 as Exhibit 1(PPO

contract) to be petfqrmed by defendgnt and Ddes 1 through\60; TicTusive.

8. Further, as a'xgsult of plaintj{fg
DOES 1 through 100, jnetusive s apfs oy plaindi(fs a duty to act fairly, reasonably
and in good laith.

9. At some ppint in time relevant e prosently dgknown tofilaintiffs butapproximately 15 years

ago, thc plaintiffs pyrchased directlyfrom ¢ diendants their Magith care contrac) "fPPO contract)th?by )

creating a first party pontractyat relatigaShip yith defe

dar
10. In compliahge’with thoferms of thg PPO copfract ifs, plaintiffs have exhausted
any and all claims Tevjews4hd appeal requirpmengé. Plaintiffs hp¥e pealed on numcrous occasions to
defendants that the aty#sue procedure is a coyeréd benefit, citfng the basis s facts and law. Altematively,

any and all revip®, appeal, adminiStrative, gfievances or complaint procedures atgxhausted by law, are

violative of plaintiffs' due process rights, pr ‘would be futile or otherwise unla wnull, void and
unep#iceable. ‘ . : _ | |
'EACIIIALBACKGRQJJ.ED

11.. Plaintiff DEBORAH YANUCK is self-employed and is enrolled as a subscnber and a mcmbcer
of the Policy offcred as health insurance via his contract w1th defenidant BLUI- SHIELD.

12. Plainiiff DEBORAH YANUCK has paid all premiums due under the Policy to defendant BI.UE
SHIELD and DOFS 1 through 100, inclusive, at all relevant times and has performed all of his obligations
under the policy.”

13. In the months leading up to September of 1997, DEBORAH YANUCK’s daughter DANTELLE
YANUCK, then age 12, graduaﬂy began to eat less and leés, to the point where she was sta.rvin;," herself.

14. In September of 1997, DEBORAH YANUCK became so concemned about NDANIELLE's

continued weight loss that he made an appointment for her with his family’s Blué Cross-provided

'pgdlalnuan, Dr. Kenneth Saul. Dr. Saul diagnosed DANIELLE with acute anorexia nervosa. a disease

whu,h manifests 1tsclf in severe, self-destmctxve sulc1da.l tendencies, mcludlng compulswe self-starvation,

and recommended that DANIELLE immediately see a nutritionist. Soon thercaticr, DANIELLE began

3
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seeing Anne Stonc, a nutritionist recommeneded by Dr. Saul.

15. Unfortunately, the nutritionist was unsuccessful in reversing the progression of DANIELLLE's
disease, and DANICLLE was sent to a therapist who specializes in treating patients with eating disorders.
During a session, the therapist noticed that, besides her worrisome thinness, DANIELLE'’s lips were
alarmingly blue and her hands were red, which are symptomatic of impaired circulation due to starvation.
Because of her concern, the therapist sent DANIELLE back to Dr. Saul. |

16.  On November 12, 1997, Dr.Saul examined DANIELLE and became extremcly concerned when
he observed that DANIELLE was suffering from bradycardia, an abnomally slow heart rate. DANILLLE's
resting heart rate was as low as 28 beats per minute, and fluctuated between 28 and 42 beats per minute. Dr.
Saul was so concerned that he immediately called Dr. Frederic Leong, a pediatric cardiac specialist. Dr.
Leong made an appointment for DAN IELLE the next day. _

17.  On Novcmber 13, 1997, Dr. Leong examined DANIELLE and also obscrved DANIELLE’s
bradycardia, noting that her resting heart rate was between 30-40 beats per minute, which was well below
normal and a significant cause for concern. Dr. Leong recommended that DANIELLE bc admitted to
UCLA’s Neuropsychiatric Institute (NPI) where she could be monitored and fcd because her heart ratc was
not stable enough to remain at home. | . |

18. Plaintff immediately began the process of admitting DANIELLE to UCLA“s NPIL. Plaintiffs
contacted UCLA, who in turn contacted defendant BLUE SHIELD. On or about November 14, 1997,
defendant BLUE SHIELD denied DANIELLE coverage for the treatment at UCLA. UCILA then told
plaintiff that becausc of defendant BLUE SHIELD's denial, UCLA would nof admit DANIELLE to the NPI
unless plaintiffs paid UCLA $14,000. 00 upfront '

19.  Plaintff borrowed the necessary money to admit DANJELLE to UC LA-NPI even though it should
have been covered by defendant BLUE SHIELD under plaintiffs’ insurance policy, but was told on
November 15, 1997, that because the paperwork could not be completed over the weekend, UCLA would
not admit DANIELLE until Monday, November 17, 1997.

20. Plaintiff’s pediatrician, Dr. Saul, was very concemed when told that U(‘LA could not adnm
DANIELLE until November 17, 1997, and on November 15, 1997, after examining DANIELLE,

immediately had her admitted to Columbia/Los Robles Medical Center because of first degree heart block

4
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with extreme bradycardia. Because of her extremely slow heart rate, DANIELLE was immediately placed

~on a heart mohimr and had to be under constant observation during her stay at Columbia/Los Robles Medical

Center. f , _

| - 21. On November 17, 1997, DANIELLE was U‘ansferrec'i from Columbia/Los Robles to UJCLA’s
Neuropsychiatric Institute. At the time of her ‘admission, she stood nearly 5'7" yet weighed just over 90
pounds, which was less than 75% of the ideal bddy weight for her size. The admitting physician at UCLA,
Dr. Caroly Pataki noted at the time of admission that DANIELLE’s hospnahzauon was medxcally necessary
becausc she was suffering from malnutrition and sinus bradycardia, as well as anorexia ncrvosa. '

22. DANIELLE remamcd in treatment at NPI until January 23, 1998, when shc was ablc to return
homc on a full time basis. Although her stay at UCLA enabled her to regain some of the critical body weight
that she had lost due to her acute anorexia nervosa, DANIELLE wviéll need to scc a therapist and a nutritionist
once a week for the foresécaﬁle'ﬁlnne in hopes of keeping her anorexia nervosa in check.

23. - On March 12, 1998, ~defendant BLUE SHIELD gave its final deniéi of plainitffs’ requcst to have
BLUE SHIELD pay for DANIELLE’S treatment at UCLA BLUE SHILLD bascd its denial on its
concluszon that DANIELLE’s treatment consisted of Inpatient Psychmtrlc Care, which it specificaily
excludes from coverage, while ignoring the medlcal necessity of the hospnahzatlon including the fact that
DANIELLE had to be fed mtravenously a.nd placed on a hcart monitor. because the danger of her heart
stopping was so.great. Il any type of meaningful review had been done by defendant BLUE SHIELD, it
onuld have bccn' clear that DANIELLE required immediate and medically ncccséary inpatient treatment,

treatment which dctendant BLUE SHIELD should have properly covered under its insurance contract with

,plamtlffs ’
-FIRST CAUSE OF AIN ’
) YANUCK, by and

ANTS BL

24. Plamtlffs refer to paragraphs | through 23, mcluswc and i mcorporate the same herein as though
set forth in full in this Cause of Action.:

25. Atall relevant times, defendants knew that plaintiffs would rely upon the accuracy, good faith,

-5
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Holding HMOs accountable

Patients may find that they havc a]most no legal recourse if they are harmed
because of the policies or treatment ofa managedwc insurance plan.

By Steven Findlay
USA TODAY

When sumething povs wrong
with (heif medical care, many
peopie think: {1l sue.

But a growing number of
Americans who are covered by

HMUs and other managed care .

health pians are finding that
Whlie they <on sue, they probe-
* bly can't win.

A legal loophole les many
hesith maintenance organiza-
tions avold medical maiprac.
tice jawsuits because they
claim they are pant of en om-
ployers health deneds plan,
which under federai law can't
De sueq far malpractice. Res
cause of that, a Serce debare
over changing the law is under
way in couruToomy, aMOong Conr
sumers and medical profes
stonals 8nd in Congress and
siste legislatires.

“We get calls every day
from peopie who are enraped
at their HMOg ang want (o sue.
We have to tell most that it may
get thern nowhere. And they
are shocked to learn why,”
says Mark Hiepier, an Oxnard,
Callf., health<<ars lawyer. The
joophole wad harely nothced
when HMOs were in their in-
fancy in the 1980 But with the
growth of managed care, about
haif the 160 milion Americans
enrolled in such health pl.mn
are now afected,

The consequences

Expers say e loophole se
classic sxample of unintended
uences [Borigins areia
a 19?3 federal law, the Em
pioy®e Retiremnent Income Se-
cunty Act (ERISA), It allows
COMpPAnies thet mu up permion
and healit Denefis plans to
avoid the hassle of daving
comply with a different see of
laws in every state in which
ey operate. But a3 HMOE ang
mane care organizations
§ they discovered thai
under some conditions. ERISA
could serve a8 a shield againe
medical malpractice lawsuis
Because of ERISA

) froen
state laws that Mave saything o

Birdnd by

do with heslth jnsurance.

The law mlso makes it futile
1 syo in fodersl cowt It
domn't allow plalntfts 0 soek
punitive of compensatney dam-
AgeM, RS they CAN {1 SR COUPL
Munwennlywpy!m

mdmmmn:

negligence. Thig
gives lawyers, who usually take
their fee from a slice of the pu-
nidve award, littie incentive o
take on much casen.

y
‘fora in the law. Courts
mmmmmm
rulings that undermiae or
qossnon the HMO protection,
And ssre and federal iawmak-
srs have begun o piams or (ro-
pose i@y o Dromden consurn-
ors’ rights to sue managed care
ingurers, Among the recest ok
tempts W addroms the issue:

p In May, Texas became the
fire state to challengs the

HMOF shield. The Legisiature -

pased a Jaw giving consimers
med@tmmwmhr

. medical malgractics. Similar

meusures Rre pending this
year in Alabama, Georgls.
Maryiand, New York and New

Jermay. Abd consumér groupm
pledge to prew (e tasue defore
=ate lawmekers (o0 a dxen
tHore nales mex . Bt the
Texss mensure I tac
use it

Inga %%m

» Four lederal appeals

cogr - in . New York

» The Pennsyivenia Su-

E-mnCam

April 1o & came invoiving the

mmc:muuugofus
an HMO based in

muuu. mmnsu-

pected \
Iyﬁcaﬂdhctholmmnot

its kind w te appesled © the
US.-Supreme Court.

Curt uond Helen Scontof San-
3 Ana, Calif, lesrned about all
this the hard way. When their
aaughter Madison was born-

< three manihs premarure iast

oy B R0e & USAYmﬂ

Gnamhdmﬁmofmmw bizme ntat Saughter Madison's
indress on T HMO, which snforod rulns thet delayed Madinon recanag @ crucia! #ye exam,

yoars. The sdministration sup.
ports giving consumers the
right o sue HMOs in swte
COUIDS.

P A presidential commission
on consumers’ health-care
rghts agreed the loophoie was
sarious and pledged to address
1he lwye in & repore

The debate also has spurred
a reevaluation of whal meds
cal malpractice aod negli-
geoce are in ap age when
some allegn. HMOs and insur-
€r% 0ot doclors, Are making
madical decisions.

Lawyers for HMOs have ar-
gued succesfully in the: past
that the health benefit deci-
sions made by HMO3 are not
the same as doctors’ medical
decisions, 5o those health bene-
1 decisions czomol conmitute

Tactice.”

h effect of (s 1= basical-
iy to lot HMOn deny oentments
or tewy wilR impunity. They
cannat te hisld acomuntanie in
a court of LBw.” says Brian

Weich, o . D.C., law-
yer who n hesity-
core law.

cerain ly
didn" lmcnd that io 1974, .
Its a law run amok.”

year, an eye exam indicated
she hud the early stages of reth
nopathy, a condition that is -
ally correctable. Doctors s
sured the Scous thal there was
no cause for alarm. and a fol
lowwup (et was schedutea.

Later, when the Scomy dis
covered Ihe tet hadnt hewn
done. their HMO damandea
that they See 8 primary cure
doctor before tie test could be
approved, That jeq loan cighe
wenk delay.

{t's o late. Modisun Scory,
who {5 now just shy of & year
ald, is biind.

Uphill battle

The Scows are suing e has
pital, the doctors. thhe HMO and
the group (hat Qversaw refen
rals for the HMO. But Hiepler,
their lawyey, has wid em
ey fuce an uphill strugyle s»
ing their HMO, which they nota
prncipally respousibie for the
fnal delay that !ed W Madi
son’s blindncss.

That's because Curt works at
u large Colifornia company
thaL ha9 St Up IS own Nenlth
benefit plan under ERISA.

While no ohe hos ganaics,
heslth<are lawyers say thoo
sands of people face the same
situation. Legal medical and
CONSUINEr groups argue (hat
managed care plans make
medical gecisiors sil e ume
- decimions that can result in
harm (o patiens

Carol O'Brien, & lawyer for
the American Medical Associa-
ton, says “Whether iU's § bene-
fit decisidn or &' medicai deck
sion, 1he harm done i3 often the
same” Padents she assers
don't .see e difference  be
tween haviag an HMO refuse
(0 allow a medienl et = one
Ihat could deldct cancer, for
example — or having iest re-
fulta mizread by 8 dixtor “And
there should De no legal diffar-
ence either.” O'Brien says.

Curt Sentl ayn, "they nesd 0
change the law. Maybe that
will help prevent for others the
nightmare we went (hrough,”

e ————— ]
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Patients’ Lawsuits May Be
Best Cure for Health System

he more ['ve covered legislative
- deliberations on insurance and
tegal {ssues in Sacramento, the

by relinopathy of
prematurity, an eye disease

- moce the lawmakers have come to that can be a bypraduet of
seem like pawns manipulated by the the trealment premature
{obbyista. babies receive. X

Gradually, I've concluded that the ROPaccursinuploa
lobbyists are the most important third of preemies who
pltgm Greally empowered by their survive. But total blindness
ability to make campaign contributions, = is the ouleome among only
they call the shots, mid when [ want to ; < a smalt minority of this.
find out whai is going to happes, third. ROP can be
ll:;ﬂnjlﬂ:ktbem th Calif - successfully treated in

's the case wi ormiin's most cases, if it is detected

health care, too, And {1 seems 10 be true KENNETH REICH early enough.
in Washington as well. : The lawsnit brought by

‘Thirteen years alter Congress adopted the attorney Mark Hiepler of Onmard alleges that -
Empioyee Retirement Income Security Aciof profeszional prevented Madison from
1974, the courts ruled that it preemnpted the states’ obtaining such timely treatmem.

ability to pass laws allowing patienty receiving
employer benefits to recover damages against
HMOs.

I’s become all too evident that the Jawmakers
can't be relied upon to gel thal reversed, despite
rising public sentiment that the HMOs mus! be
held aceountable, )

Irdeed, efforts in Congress to guaraniee

- patdents’ rights have gone nowhere. Meanwhile, -

propased legislation in Sacramento for
Independent review of HMO treatment decisions ig
sa weak it is opposed by consumer groupg.

- So, if the balance of power ig going to shift from -

the HMOs Lo patients —and their conscientious
doctors—it is probably going to come through new,
imagmative lawsuiis,

That’s where the Madison Scotl casg may come
in.

Madison Scot! is a 21 -month-old gir! living with
her parents on the Central Coast. She i3 blind and
will remain 30 the rest of her life.

Born prematurely at St. Joseph Hospital

Among the suit's allegations are these: .
# Orange County ophthalmslogist Flocencio
Ching wrote on a hospita) report Oct. 1, 1996, that

. reexamination wag important and should 1ake

place in [0 days to two weeks (or no laler than Oct.

.14). However, he didn’t show up then, and no

reexamination took place untif Nov. 26.
. # 8% Joseph Hospilal did not apprise Madison’ s
parenls of the seriousness of the situation.

® There were delays of several days by St.
Joseph Medical Group in approving examinations,
and by the Medical Group and Cigna HealthCare in
approving emergency surgery that finally began
Dec. 6, 1996. Several surgeries were performed,
but they were too late to prevent blindness. -

“Altogether, we bad eight weeks of delays, and
during mogt of this lime, we weren't even told time
was important,” says Madison's {ather, Curt Scott.

Although California has a $250,000 limit on
malpractice awards, that applies to pain and
suffering. In Madizon's case, economic damages

FPlense see REICH, Bit

of Orange, she was afflicted

LOS ANGELES TIMES

LOS ANGELES COUNTY NEAWS

REICH

Continued from B10
ocould run into mithians of dollars

more,

But probably the most imaportant
thing about this lawwuit is the
theory attorney Hiepler, who has
won aeveral major lawsuits against
HMOs, i trying 1o purwoe ageinst
Cigna to get ground the ban ob
lawsuits under the federal ERISA
statute.

He hopes to show that Cigna was

rendering ;
In so-calied “capitation” ar-
rangements, HMOs pay doctors an

' average amount for all- patients, -
- regardiess of the reatments they
The more treatments, .

preacribe.
the less profit for the phywicians.

If Hiepler's arguments prevail,
the ERISA exemplion may be
largely swepl aside, :

In that respect, the biggest tar-
get of the Scott lawsult }s Cigna.

1 wonder whether, in advertising

80 effectively to kill off President

- Clinten's proposed national health
care gystem five years ago, the .
- industry realized it way putting

{tself in such a hot geat.

- When the-defendants and their
ellorneys were contacted for their
view of the issues in the Scolt case,
two attorneys, plus representalives

- of Cigna, were responsive.

They all contested the complaint

on factual grounds, saying the .
"~ Scotls missed an appointment with

Ching on Nov, 12 thal could have
interrupled the spiral toward

Madison’'s blindnesgs.

TheScousmhtthalU\eup-

pointment was not approved. The
defense atlormneys say the Sooits
were told Nov. 8 thalt it was
approved. Thal is obviously a mat-
Ler that wil] be resolved at the trial

Cigna HealthCare of Sowthern
Califrnis made {ta chief medical
officer, Dr. Chule L. Yuen, available,
and she described an elaborate pro-
cedure whereby Cigna exerts great
diligence In chooning its doctoes and
in reviewing them for retention
every twu years,

Although Yuen gave no statistics
on what percentage are ever re-
jected, the Cigna presentation was
going quite well umtil the firm's PR
man, Jirm Harris, remarked that
Cigna, like 'all HMOs, is diligently
ngumedbythemmpmu
of Corporations

xmwmﬂmmmm
mentol&rpuraumwismmv
fts weak regulation.

Harris also released a stalement
defending the ERISA exemplion
against damage claima.

“Changing ERISA would be a
drastic disription of the U.S. gys-

tem of employee benefits . . . and -

could lead employers lo decide
they cannol or will not provide

heaith care benefits 1o their em-- -
- ployees,” it eaid. *“This would leave

many individuals wlthout any
health care coverage.”

- Hmmm, 1 thought. The BMOs
don’t know what thin ice they are
on. If public antipathy to them rises
much higher, even Congress and
the Legislature might a~t against
them, despile their lobbyista.

mm«anumm.

your sccowrls of trwe ceneumer adver-
ture st (213) 237-7060, e by omall ot
Won.refch € tatimes.com
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Q. Plaintiffs PIERRE FREDIERE, and PAM FREDIERE mdmdually and MAURICE FREDIERE
a minor, b\and through PAM FREDIERE eas his Guardian Ad Litem, at all releysft times, are the direct
beneficiaries of 3gontract between defendant PACIFICARE and plaintiffs,/ o |

- 11.  As a resul\of plaintiffs’ conu'acﬁlal mlaﬁdnship with PEFENDANT PACIFfCARE and
FHP/TAKECARE and DOES 1 through 50, inclusive, plaintiffs/ ave an enforceable contract right to the
bcneﬁts promxscd by the FHP Qeptract attached hereto angd mcorporated herein as Exhibit 1, and to be
performed by defendants PACIFICARE, FHP/TAKE€ARE, VALLEY PRIMECARE, COMMUNITY
HEALTH NETWORK, SANTE and DOES\] thrpQgh 50,' inclusive.

12. * Further, as a result of plaimiffs’ cprfttagtual relationship between defendant PACIFICARE and
FHP/TAKECARE and plaintiffs and DOES 1 throdsh 50, inclusive, and e’ach of them, PACIFICARE,
FHP/TAKECARE, VALLEY PRIMECARE, COMM HEAL'I’H NETWORK, SANTE , and DOES
1 through 50, inclusive, owegd/plaintiffs a duty to act fairly, readapably and in good faith:

13.  In complianceAVith the terms of the policy issued to plaind{fs PIERRE; PAM and MAURICE
FREDIERE, plaintiff§ have exhausted any and all claims reviews and appe2 requiréments. Alternativel.y,
any and all reviéw, appeal, administrati?c, grievances or complaint procedurcs 3 exhausted by law, are
vioiative L plaintitfs’ due process rights, or w;)uld be futile or othcr‘wisc unlawfel_null, void and
unéfccable. | | | |

FACTUAL BACKGROUND

14. In 1997, plaintiffs PIERRE AND PAM [FREDIERE, were | iﬁsured by defendant
FIIP/TAKECARE, an HMO, under an individual conversion policy, and have personaily paid all premiums
due under the policy to defendant FHP/TAKECARE and DOES 1 through 50, inclusive, at all relevant
times and have performed all‘their obligations under the policy. '

“15. Plaintiff PIERRE FREDIERE is, and at all relevant times was, married to Plaintiff PAM
FREDIERE. On March 9, 1996 PAM gave birth to a 6.05 pound, 201/2 inch baby boy named MAURICE.
MAURICE was born with a “shadow” on his left cheek and bottom lip. At M;AU RICE’S one week exam
his pediatrician, Dr. David Bergdahl, noticed that the abnormality was getting darker, and Dr. Bergdah!
idcntified it as a “port wine stain.” -

16, In April of 1996 the abnormality on MAURICE'S face continued 1o get dz;rker and began to swell.

4
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By May of 1996 the mark continued to grow and darken rapidly. At this point PTERRE and PAM becamne
| very concemed about their infant son, and the HMO prov1ded physwmns seemed to be unable or unw1llmg
to diagnose, treat, or even refer MAURICE to a speelahst.

17. Motivated by their growing concern for MAURICE's weil being, énd through their own diligence,
PIERRE and PAM weredirected to David Apfelberg, M.D. Dr. Apfelberg specializes in birthmarks on
infants. On May 14, 1996 he diagnosed MAURICE with an extensive caverous hemangioma of the left:
cheek, lower lip, and floor of MAURICE’s mouth and tongue

18. A hernangloma is a red-purple growth caused by an abnormal distribution of blood-vessels in the
skin. Hemangiomas cause various complications requiring treatment, including obstruction of the upper
airway, uiceration and bleeding, persistent soft-tissue defonhity, and/or hig,h-ouiput congestive heart failure.

19. Dr. Apfclberg was immediately concerned about an abnormality iﬁ the tissue located at the back
of MAURICE’S' throat, because a hemangioma at that.locau'on can cause a biockage of the airways resulting
in a slow and excruciating death by strangulation. Dr. Apfelberg then arranged for MAURICE to see Dr.
Anna Messner at Stanford M.edical Center that day. Dr. Messner performcd an ear, nose, and throat
evaluation and confirmed that there was a problem with the airway. Dr. Messner insisted oe immediate
treatment and on May 15, 1996 began MAURICE on a steroid called Prelone to control. the rapid swelling.

20. When MAURICE became 6 moﬁths old Dr. Apfelberg urgently reccommended a series of fdur life
saviﬁg surgeries to be performed on September 9, 1996, February 20, 1997 , April 27“ 1997 and August 18,

1997. These surgeries were doctor recommended, med.lcally necessary, and contractuallv covered under the

| FREDIIZRE S pohcy with DEFENDANT FHP/ TAKECARE

21.  According to Dr. Apfelberg, the purpose of these surgenes were to arrest the dldnﬂll]b g,rowrh of
the tumor, to cause shrinkage, and to lessen thc severe facial and neck deformity. In addition, several of the
procedures done under anesthetic indicated respiratory obstruction caused by the diseasc. _ |

22. Despite that fact that this eriticalisu'rgical intervention had helped MAURICE,' DEFENDANT
FHP / TAKECARE denied the last two urgently needed, medically necessary surgical procedures.

23. DEFENDANT HMO FHP/TAKECARE by and through their agent CGMMUNITY HEALTH
NETWORK denied MAURICE these medically necessary, doctor recommended, contractually covered

surgical procedures because they said the surgeries were cosmetic, and that they could provide the service

Al
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by their in network providers rather than by a non-contracted provider.

24. Concerned for their infant son’s well being, PIERRE and PAM appealed this decision to
DEFENDANT FHP/TAKECARE on April 12, 1997. In her letter, PAM explained that the surgery being
requested by MAURICE’s physicians and the family was not for cosmetic purposes, but that the procedure
addressed a life-thrcatcning medical need. PAM also pointed out that Dr. Apfelberg’s expertise and surgical
technique are unique and are not provided by doctors inside the network.

25. Despite the FREDIERE'S appeal for this medically necessary, doctor recommended procedure
for MAURICE, on June 18, 1997 DEFENDANT FHP/TAKECARE upheld its original denial of (rcatment.

26. PAM FREDIERE was told by Dr. Gerald Brown at FHP/TAKECARE that an in network doctor,
Stephen Zuniga, M.D., could perform the surgery. PAM FREDIERE contacted Dr. Zuniga and was
informed that he did not perform the type of surgery MAURICE needed.

27. At this point PAM and PIERRE had Dr Apfelberg send yet another letter to DEFENDANT
FHP/TAKECARE explaining why the requested two surgeries would be effective in helping 10 manage
the enormous swelling, reduce the risk to the airways, and insure MAURICE’s safety.

28. According to Dr. David Apfelberg the surgeries for MAURICE, which were denied by
DEFENDANT FFHP/ TAKECARE, were. in fact medically necessary, and not purely cosmetic. Dr.
Apfelberg specifically slated, “the coﬁtinuing succession of surgical procedures including the third and
fourth surgical procedures were done for reconstructive and Dot cosmetic purposcs. They were medically
necessary because clinical obser\)alion demonstrated that the hemangioma was continuing to grow and to
extend into new areas. The treatments were designed to arrest this growth and cause some involution and
shrinkage of the hemangioma. In addition, it became apparent to us as we watched this child that there was
a growth r;tardation and the patient also had evidence of cardiac problems secondary to the abnormal
circulation 'through the hemangioma. The treatments were intended to improve both the growth retardation
and to help the circulation to diminish the load on the heart. In addition, the deformity was becoming larger
and extending into new areas and the lasér surgery was intended to arrest this further growth. These
procedures were medically necessary and reconstructive and appeared to be needed on a semi-urgent basis.
I would not consider them cosmetic.”

29. MAURICL’S IIMO pediatrician tried to get FHP/TAKECARE to approve the last necessary

.
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surgery. Unfortunately, for MAURICE and his parents FHP/TAKECARE continued 10 deny the surgery.
PIERRE, and PAM understood the medical necessity for MAURICE to have these surgeries, and were

individually torced 'to bear the financial responsibility of ensuring ‘their- child’s safety since

to borrow funds, and incur massive credit card debt at very high intergs‘;t rates, in order to pay for the
surgeries MAURICE desperately needed on his grossly enlarged face.
30. In addition to the medical concerns about the hemangioma, therc was also concern about

MAURICE’s failure to thrive. MAURICE had vcry little significant growth in weight and helght Onor

expanded into the right side of his facc,. having previously been only on Lhe left sicie, in the parotid gland.

31. In March 1998 Dr. Blei conﬁnned that there was a sigrziﬁcant hlgh flow component within the
left parotid area, a vibrating heart murmur, and a high output state with aortic runoff all due to the
hemangioma. It was therefore determined that MAURICE needed yet anoth;:r embolization of the high flow

| 1esion. After a nine hour surgery and a two week hospitalizaxiori, including eight days in the pediatric

intensive care unit, MAURICE made a noticeable improvement in his weight gairi.
32. PIERRE AND PAM FREDIERE have had to struggle every stcp of the way to get the proper,
medically necessary treatment for their young son, MAURICE. |
item, PAM FREDIERE, AGAIN ‘ LY PRIMECARE
MMUN , MEDICA
‘ IAN
MEDICAL ‘ - ICAL

33. Plamufls refer to paragraphs 1 through 32, inélusive;, and incorporate the same herein as if they

were set forth i in full in t}ns Cause of Action.
34. Plaintiffs PIERRE FREDIERE, PAM FREDLERE AND MAURICE FREDIERE have had

continuous health insurance coverage from FHP/TAKECARE through an individual conversion policy. On

7

~ F‘reo((eﬂre

FHP/TAKECARE would not. As a result of FHP/TAKECARE's dclay and denial, PIGRRE and PAM had

=

about May 1997 Dr. Bergdahl, their local HMO pediatrician, noticed that MAURICE’s hemangioma had '
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Holding HMOs ac_countable

Patients may find that they have almost no legal recourse if they are harmed
because of the policies or treatment of a managed«.arc insurance plan. '

By Steven Findlgy
USA TODAY

When something goes wrong
with their medical care, many
peopie think: {1 sue.

But a growing number of
Americans who are covered by

- HMOs and other managed care
health plans are finding that
while they cna sue, they proba-
bly can't win.

A legal loophole lew many
health maintenance organiza-
tlons avoid medicat malprac-
tice lawsuits because they
claim they are pan of an em-
ployer's health benefis plan,
which under federal law can't
be suea tor malpractice. Pes
cause of that, a flerce debate
over changing the law is under
way in Courtroomg, armong con
sumers and medical profes-
flonals and in Congress and

from people who gre enraged
at their HMOs and want (o sue,
We have to ted] most that it may
get them nowhere. And they
are shocked 10 learn why,”
says Mark Hiepler, an Oxnard,

- Callf, heaith«<are lawyer. The
loophole was barely notced
when HMOs were in tielr In-
fancy In the 19803 Byt w1th Ive
growth of care, about
‘half the 180 miilon Americans
enrolled in such health plans
are now affectad,

'The consequences

. Expertssay ¢ Woophole s e
classic mmpl: of unintended
uences. its s Bre in

a 1373 {eders] ‘:‘:&m Emr
_ ployee Retrement Income Se-
cunty Act (ERISA). [t aliows
companies thal set up persion
and henlth benefits plam to
avoid the hawle of having

comply with & different set of |

laws in every swte In which
ey operate. But as HMOs and
mana, care organizations
$prend. they digcovered that
under soma conditions, ERISA
could serve ns a shield against
medical maipractios lawsuits.
Because of ERISA, HMOm
can claim they are merely ex-
tensions of employce bensfit
plans and thus protected from
sate Laws that Mave anyThing w
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Coasymer. doctor and k‘-
yer are preszing hard
fora in the law. Courts
are Rg In, 100, WD Dew
rulings thai undermine or
question ihe HMQ prolecton.
And sare and federal lawmak-
ors have begun to pam or pro-
pose [3w3 (O drondan consum-
cry’ rights to sus managed care

P In May, Texas becams the
firt stals o challengs the
HMOW shield. The Legislature
pased o law g
the right m sue thelr HMOs for
medical malpractos. Similar
mesasures Bre pending this
year In Aledama, Georgis,
Maryland, New York and New

ving consumers .

Jersey. And consumer groups
pledge o press Mie Lsue detore
state lawmekers in a dozen
. But the

neligenes. -
» The Pstnsyivenia Su-
beard .

EmCﬂn arguments
Apnil in a case invoiving the
pmdamlmﬂulyolus

years. The adminigtration sup-
poris giving consumers the
right © sue HMOs in state
COUITE

P A presidential commission
on consumers’ health-care
rights agreed the loophole was
sevious snd pledged to address
the limje in & report

The debate alw has spurred
a reevaluation of what medi
c&l malpractice and negli-
geace are in an age when,
some allsge. HMOn and insur-
% 0ot doctors, are making
medical decisions.

Lawyers for HMOs have ar-
gued succemfully in the: past
that the health benefiz deci-
sions made by HMOS are not
the mme 8s doctors’ medical
decisions, 8o thase health bene-
81 declsions canpot commicuts
- mactice.”

e effect of this i2 basical.
ly o let HMOs deny treatments
of tests with impunity. They
canna be held acoountable in
& court of law.,” says Brian

Welch, 8 Wash, n, D.C., law-
yer who apech in heat-
care law. “"Congrem ceftainly’

didn’t intend that in 1974, ...
Irs a law run amok. ™

Curt und Helen Scott-of San-\
& Ana, Callf., learned about all
this the nard way. When their
daughter Madison was barn
three. months premature last
year, an eye exam indicated
she had the early iages of regi-
naparhy, a condltion tat is usu-
ally correctable, Doctors as
|ueed the Scotts thar there was
no cause for algrm. and a fol-
fow.up (3t was scheduled.

Later, when the Scomy dig
covered (he st hadat ben
done. their HMO demandee
(iat they see 8 primary arfe
doctor before the test couid de
approved, That [ed oan eight-
week delay.

It's wo iale. Madisun Scott
who is now just shy of a year
old, is hiind.

Uphill battle ;

The Scofrs are sulng the dos-
pital, the doctors, the HMO and
the group (hat oversaw refer
rals for the HMO. But Hiepler,
their lawyer, bas wid them
they face an uphill struggle su-
ing their HMO, which they hold
principally responsidie for the
final delay that led 0w Madl
soi's blindness

That's becanse Curt works st

large California company
r.hat hirs set up i own henlth
benefit plan under ERISA.

While no one has SANSHCR,
Dealth<care lawyers say thow
s8n3 of people face the same
situation. Legal. medical and
cohsumer groups argue that
managcd care plana make
medical dectsions all e ume
— decisions that can result in
hSrM (0 palients

Carol O'Brien, a lawyer for-
the American Medical Azsocia-
don, says, “Whether it's a bene
at declsidn or 8’ medica) dech
slon, the harm done is vten the

‘same.” Padents, she agsers,

dont sce the difference ” bes

“tween haviag an HMO refuse

10 allow & medical et - one
that could deisct cancer, for
cxample — or having test re-
Aults misrend by a dixtor. “And
there should be no legal differ-
ence either,” O'Brien says

Curt Seoll sy, “they need
change the law. Maybe thmt
will help prevent for others the
nightmare we went through,”




Voluntary Accepfam_:e of ERISA Restrictions

I : _ hereby accept all the restrictions of

patients with private sector, employer-paid health care, including
forgoing my right to recover damages when a healthg
maintenance organization (HMO),A managed care company or ‘

health insurance company has harmed myself or my ‘family -- no

~matter ‘how egregious the'company"s negligence, how willful or

malicious their obstruction of medically-necessary treatment or

how serious our injuries may be.*

(signature] ‘ T a o (date]

Name

Address:

city: State: E 1;!1: ,

*I recognize that this waiver imposes upon my family and myself
the same limits on recovery that most working Americans must
accept involuntarily as private sector employees. : '

Return To: Consumers For Quality Care 1750 Ocean Pérk Blvd. Ste 200 Santa Moruca, CA 90405
‘ ' fax: 310-392-8874 phope: 310-392-0322 )
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ERISA Casualty Of The Day

May 6, 1998

Consumers for
Quality £ Care

phane: 13101 39203522
wels: www conswnerwatchideag.ory
‘email:cyc @ ransumerwdichdog ory

Insurer Told Her To Reuse Disposéble'Colostomy Bag For Five Days

Michelle Leasure
Baltimore, MD

I am a disability advocate and work for an agency

that not only serves the disability community. it is
staffed by people with disabilities. 1 have several
disabilities. one of which is an incontinent ostomy.

I do-not have control over my bowels, and must-

wear a colostostomy bag to contain my waste.
Under Maryland law, ostomy supplies are [00%
covered by insurance agencies. ‘

~ When my emplover changed insurance
providers on September 1, 1997, I could no longer
get the supplies I required to live. T have had 'my
ostomy for three years and this was the first time 1
had evér had problems. 1 fought with my insurer
for two months before I received any supplies, and

at that time the supplies were incomplete. Many

of the doctor-prescribed items were denied as
unneeded. so [ was forced to purchase them
myself.

At the-time, my salary was 3500 a year
above the poverty level and [ soon found myself
in financial trouble as a result. When the few
supplies I got at that time ran out. my co-workers
and myself went back to battle with my insurer,
and it was January before I received more supplies,
again not all that I needed.

I was told by my insurer that I was
expected to use disposable bags for five days
each. Now pardon me for befng so graphic. but
it’s necessarv. I work in.the public arena. and 1
was expecied to (and this is verbatim) “wash the

bags out in the public restrooms that I trequent.
walk (I use a wheelchuiry to the sink with my .
ostomy exposed. and finish washing the fecex
out into the sink. then reattach it to mv flange.’
It would be the same thing as asking a mother to
empty- a diaper.rinse it out in the sink and
reapply it to her baby for five davs.

I have svstemic lupus. so I also have a
compromised immune system. To even ask
anvone. let alone a person with immune
problems to use public restrooms -in such a
fashion. is sheer and absolute insanity.

In mid-April 1 finally received a full
month supply of ostomy products. but I had
been out from work for 2 .1/2 months. living in
my bathtub because 1 had not had the mpphes
for that long. 1 even spent a week in a nursing
Home as a result of this and had another stroke
requiring a hospital stay because of the stress
from this battle.

I am a person who could get the medical
benefits 1 require from Medical “Assistance if
were to quit work and go on welfare. The
bizarre thing is, I wanr 1o work--and I am paying
into the systemn. but cannot- get the services ['m
entitled to and work so hard for.

I was supposed to. have corrective
surgery to fix- the bilateral spinal implants -that
have fell out” of their socket and are currently
free-floating in my right side. I actually have to
push them back msu:le my body several times a
day and night. My-insurer has only one doctor
they will allow me to see tHat can do the work on

the implants and he is unavailable to see me until

tne end of May. That is just to see him--I have
no idea if h& will then be able to schedule the
surgery then. or if [ will have to wait another six
months. [ cannot stand the discomfort much
longer. ’

I have been told that because of the
ERISA loophole my insurer is protected from
legal liability for -delaving and denving the
medical care that 1 so badly need. 1 am

convinced that if I were able to hold my insurer

legally accountable 1 would be getting more
attentive care.

Pending federal legislution would restore the remedies of patients with eraplover-paid healih care whe are unable to
recover damages against an HMO or insurer that hanns them. becanse state laws providing dasmages are preempred
by the tederal Emplovee Retirement Income Seeurity Act of 1974 or ERISA. Consumers for Quality Care will fux
datly'the picture and storv of mmthvr ERISA casnalty 1o fc"f\i(;mr\ and opinion leaders unil pending legislation is

acred wpeon, : . * —


http:l\'U'U',('OIUUllle!'lf.:tJ.lc;uio::.or

FORTNEY PETE STARK o L . commmTEES:
THIRTEENTH DISTRICT, CALIFORMIA S WAYS AND MEANS

CONGHRESS OF THE UNITED STATES JOINT ECONOMIC
HOUSE OF REPRESENTATIVES ' :
WASH!NGTON, D.C. 20515

Statement by Rep. Pete Stark )
Press Conference with the Consumers for Quahty Care =~
. ' ~July 13 1998
. ’ ’ 1
The most important component of managed care reform is to hold health
plans accountable for their medical decision-making.

There are certainly high—’quality managed care plans in this country that
provide appropriate care to their patients up front. However, the unfortunate
reality is that as long as there is no serious financial consequence to denying
appropriate care, many health plans will continue to'do so — such behamor is
simply in their fmanc1a1 1nterest

Some 125 r,m.lllon workers are in heal?th plans that are protected by ERISA.
ERISA provides-a shield that protects health plans from being held financially
responsible for damages caused by their denial of benefits: Changmg that
component of ERISA is vitai to ensunng meamngful managed care reform

That is why Iam proud to be here today with the Consumers for Quahty Care
For the past nine weeks I have been sending to all the Members of the

House the daily horror stories compiled by the Consumers for Quality

Care of people hurt under roday’s ERISA 11ab1hty limitations. .

I'have a ¢ompilation of these reports and coples are here today for anyone
who-would like to review them. One such story may be an anecdote, but this
daily drumbeat of people killed or maimed by managed care plans ~ with the
plans facing no consequences for their actions -- proves that this is a national
epidemic that needs to be addressed : o L —

As these reports show, ERISA limits damages that can be collected by people
in employer-provided ‘health plans to the value of the benefit they were
~denied - and this limitation causes ‘great harm and suffermg to the injured
individuals and thelr families.

To provide an example, if a plan denies a woman a mammogram because the

* plan doesn’t believe it is necessary — even though the plan clearly covers
mammograms for women -- and that woman is later found to have advanced
breast cancer that could have been detected and treated if she had been given
the mammogram the plan had denied, the only damages she can obtain from
the health plan are the costs of that original mammogram. Even if the plan’s
actions caused that woman's death, the cost of the mammogram is all her
family can recover' :

—
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The fact that health plans are causing such harm to people and are seeing no
consequence to’ those actions, is wrong and un]ust If a doctor or hospital
were to treat a patlent in the manner descrlbed in any of these cases, that
doctor or hosp1ta1 would be sued for medical malpractice. If health plans are
going to be in t%le position of making medical decisions, they must be held
similarly accountable. It makes no sense to do otherwise.

!
That is why the’{ERISA liability provisions of HR 3605, The Patients’ Bill of
Rights, are a fuﬁldamental component of meaningful managed care reform.
You will note that the Republican managed care proposal ~ which has yet to
be introduced - Wlll not include these protections. That’s just one of the
missing components of their sham “reform™ bill. We must not allow this

Congress to pass legislation that avoids repairing this fundamental problem
of today's health care system.
}

> —

Again, I am proud to be here today to make the case that changing ERISA

habmty cannot be left out-of a real managed care reform bill.
¥ , ,
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By Thomas W. Self -

SAN DIEGO

s a doctor who ran afoul of
mansaged care, I find
it fascinating to hear
the explanations of
health maintenance

e and other managed-
care organizations for the low opin-
ion the public has of them. For exam-
pie. the California Association of
Health Plans, my state’s trade group
for HM.O.’s, blamed *a couple of

stories being repeated  over ‘and .

over™ for their bad image.

The trade group’s comment was in
response to my victory two months
ago in a suit that was one of the first
to test new laws in various states,
including California, that protect doc-
tors from being punished for ordering
appropriate tests and for spending
additional time with their patients.
Ever since the jury's verdict, my of-
fice has been flooded with calls from

. doctors and patients recounting their

own horror stories — and | have yet to
hear the same ohe twice.

1 have been a practicing pediatric
gastroenterologist in San Diego for
more than 25 years. Before the advent
of managed care, I had a reputation
for being a thorough and careful diag-
nostician. But as managed care be-
came more powerful and as patients
were turned into “cost units,”” my

- medical group, now affiliated with

various HM.O.'s, began to criticize
my thoroughness as amounting to
.Movertesting.” insecurity or indeci-
siveness. The board expressed con-
_cern that [ would jeopardize future
referrals to the group by managed-
care organizations, which were con-

Thomas W. Self has been a pediatric
gastroenterologist in San Diego for
more than 23 years.

cerned with keeping down costs.
When | explained that the tests
- were appropriate in all cases and

that 1 needed to spend adequate time .

evaluating each of my patients, my
comments were brushed aside. Pres-
sures on me to see more patients
increased In the outpatient clinic, it

There’s areason

people are wary of
HM.O's.

was not uncommon for a nurse to rap

on the door during a patient exam

and unceremoniously call out,
“You're running behind.” '

Two of my colleagues in the gas-

- troenterclogy unit resigned from the

group, leaving me as the sole obsta-

¢cle to the “new phase” of medicine. -

In the ongoing atterapt to force me
out, too, secretaries were asked to
‘keep notes of my statements and
activities without my knowledge. Fi-
nally, an July 14, 1995, I found a terse
termination letter on my desk.
After. 1 was fired, and while ] was
setting up a new practice across the
street, the group’s staff wld my pa-
tients that | had left the state, or that
1'did not accept their insurance, or
that something terrible had hap-
pened that they could not talk about.

My patients later told me that they '

-felt abandoned and were confused
and frightened by the loss of continu-
ity of care when I was ‘términated.
When it became clear that my pa-
tients were in distress and that |
would not survive in solo practice if

this interference and defamation

oﬁnunmd, legal action became nec-

essary.

As disturbed as I was by what had
happened to me, I was shocked by

. what came out at the trial. The smok-

ing gun of the case came when a letter

written to the president of my medi-
cal group by a top official of a man-
aged-care organization surfaced dur-
ing the discovery pracess. It pointedly
warned that the organization did not
wish its patients to be referred to me
" because 1 ordered too many “costly
tests” and because I was a “provid-
er' who “still doesn't understand how
managed care works.” If the presi-
dent could not solve this problem, the
letter insinuated, patients would be
sent elsewhere. Within a month, { was
secretly written out of the budget for
the coming year, and about three
months later, 1 was dismissed.

It also came out at the trial that
while the younger doctor hired to re-
place me had generated enormous
revenue in a short period and was
commended by the medical group for
doing so, he was involved in several
medical incidents, including the death
of one child and serious-imjury in two
others. The medical group reached an
out-of-court malpractice settlement,-
the doctor’s privileges at the hospital
‘were dropped, and he 13 no longer
with the group.

After a three-month trial, the jury
found that the reason for my termi-
* nation was to :save money for the

managed-care organization and my
group. The jurors relled.on Callfor-
nia Business ‘and Professional Code
2056, whereby a doctor may not be
dismissed for advocating appropri-
ate care for patients. They also
awarded defamation damages be
cause of the untrue and disparaging

remarks the medical group circulat-
ed in an effort to discredit me. (The
verdict will not be appealed, because
the medical group quickly settled
before the punitive damages phase
of the case.}

rom the enormous pub-

lic and press attention

glven to the verdict in

my case, It is clear
that many Americans

are unhappy .with

managed care. Despite all the. politi-
cal noise about reform, HM.0.'s still
hold the high cards. In California, for
exampie, a committee in the State
Seuate recently approved a bili that
would allow a health plan to choose
its own reviewer to consider the ap-
peals of patients who had been de-

Focus too much on
your patients and
you get a pink slip.

nied coverage for particular tests or
procedures, The measure would also

not require the HM.O. to pay for .

treatment the reviewer recommends
and would exciude from review any
treatment that costs less than $2,000.

Patients continue to be denied vital
diagnostic tests and procedures be-
cause H.M.0O.'s and other managed-
care groups bring pressure on doc-

. tors to whittle down costs. 1t is also

discouraging that, in my experience,
H.M.O. business executives seemed
to éxpect and receive timely treat-
ment for their children rather than
have to wait for the tedious and
lengthy treatment authorizations
that regular H.M.O. plan members
must endure. Also, in two instances, |
was toid 1o do whatever was neces-
sary, with na thought given to cost,
by the executive whose children

-were being treated.

Don’t misunderstand ~ I -am per-
sonally not against the concept of
managed care, but rather against the
evils it can generate. A well-organized
managed care system can pievent
the disparity of treatment where one
H.M.O. authorizes even acupuncture
and biofeedback wlile another balks
at allowing procedures like bone mar-
row and organ transplants. HM.O.'s
must allow independent and objective
reviews of cases rather than rely on
cursory checks by doctors who-are
eager to placate their bowerful
H.M.O. customers.

Surveys show that patients’ !atth in
health maintenance organizations
and in doctors has badly eroded. This
inherent distrust of doctors and their

A

recommendations can only under-
mine the traditional physician-patient
relationship, which is so vital to suc-
cessful treatment.

After the verdict in.my case. 1
received a congratulatory letter from

a well-known pediatric -surgeon in
California. The rewards of being a
doctor, he wrote, are “largely meas-

ured in identifying what is best for a
patient and then having the opportuni-
1y to do what one believes is correct
and best for that patient.” If medicine
wili heed this doctrine under ali cir-
cumstances, then the tendrils of greed
inherent in managed care will not be
able to find fertile soll in whzch to take
root and grow. [m]

Note to Readers

The Op-Ed page weléomes
unsolicited manuscripts. Be-
cause of the volume of submis-
sipns, however, we regret that
we cannot acknowledge an arti-
cle or return it, If manuscripts
are accepted for pubhcatton.
authors will be notified within
two weeks. For further infor-
mation, call (212) 556-1831.
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Woman On “Inside” of ‘H"ealth Care Benefits
Learns The Hard Way About Being On “Outside”

Judy Lerner
- Studio City, Ca.

. 1 was a principal

with one of the largest

benefits consulting firms
.in the world. As an

“insider” in the world of

emplovee benefits for -
twenty years.:l was a defender of the “system”
until I found eut the hard way about the abuses in
" the managed care industry-- I'lived it.

On June 21. 1996 I fell down the stairs at
home. fracturing my right leg in three places.
dislocating myv ndht ankle, and fracturing my
left foot. After underaomg emergency surgery. |
emerged with casts on both legs and five pins and
a plate in my right leg.-1 spent nearly three
months confined in my third-floor bedroom.
totally immobile. The, physical torture alone and
the long road to recovery would have been enough
of a burden to bear: but my medical plan and my
employer turned it into a nxghtmare ‘

My health care plan denied payment for
medxcallv necessarv ambulance transportation .
to my doctor's ofﬁce for follow-up care even
though I could not get into a normal vehicle. had
to be carried down the stairs, and had coverage

-under a medical plan whose legal plan document
says it pays for transportation in an emergency
or for medical necessity.

Three weeks after my accxdent my health
care plan also tried to cut off my home heaith
care. even though 1 was immobile and totally

dependent on trained assistance for every. bodily .
function, medical need.-and activity of daily life."
A few weeks later, my home health benefits were
actually terminated. forcing, me to pay for them
myself. My health care plan contended that !
should be able to go up and down three flights of
stairs on cmtches---even though I had casts on
both legs. suffered from vertigo, and initially
became injured by falling down the stairs!

I have continued to appeal without
success these outrageous denials of medical

benefits that go against the verv provisions of the
plan itself. as well as against the orders and

* opinions of all my treating health care providers.

And to make matters worse. my
emplover's actions when 1 returned to work
aggravated a chronic illness 1 have. rendering me
incapacitated. But to no surprise. my emplover
also has denied my long-term dlsabxhw benefits--

. even though I was approved for Social Security

disability (the strictest disability Standard to
meet). Medical and disability benefits are
expensive and my employer loses nothing by
delavmg and denying them.

- Unfortunately, ERISA precludes me from

seeking compensatory or punitive damages.

Unbeknownst to the public at large. in today's
health care environment, if an employer or its
benefit plan denies care improperly and the
patient is irreparably damaged or even dies, the

onlv action available is a suit for the amount of
benefits denied: legal fees are niot even guaranteed -

- even if the plaintiff succeeds..
The majority of employees in this country

have some form of employee benefits coverage that

by and large they don't understand. In “normal”
situations, more and more people are having
trouble getting their expenses paid under their
beriefit plans: in cases of serious accident.
catastrophic disease. and chronic iliness. the
problems in getting benefits paid are staggering.

: No matter. how egregious e vielation of
law or good faith, benefits law does not allow an

-employee to sue the employer or it's benefits plan
for damages--even if denied medical care results in

irreparable bodily harm or death. Péople in this
country need straight talk about what to expect

from their benefit plans and how to ‘get what they
~deserve: they need the story. their emplovers will

riever tell them.
The ERISA Loophole must be challenged -

- and changed or more and more individuals will

find themselves trapped in a no win situation that
leaves them with nowhere to turn and the health
care industry immune from legal responsibility
for denvmg or delavmg medlcallv appropriate
care.

Pending federal legislation would restore the remedies of patients with emplover-paid health care who are unable 1o recover
damages against an HMO or insurer that harms them, becanse state laws prov. iding dumages ure preempied by the federal
Emplovee Retirement Incaome Security Act of 1974 or ERISA. Cmnmnewjar Quality Care will fax daily the picture and
story of another ERISA emm{n 10y fee:.slam: s (el n,ummu leaders wail pending le x:n{alum 15 acted upent. .
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M: a dison Scott
Orange County, California

%
. Madison Scott was born premature, but

otherwise healthy Today she is permanently

and completely blind. Her parents. Curt and-
Helen Scott. claxm the HMO 'they counted on
to care for her was ‘more worried about
saving dollarsithat it was about saving her
sight. Yet. because the Scott’s receive. their .
health care throuah their employer. they
have no remedy against their HMO.

Mad:son was born ' three months
premature. She was at extreme risk for a
condition known as Renncapathy of
Prematurity or ROP. Extra care is required
to protect the?wslon .of premature -newbomns
because the extra oxygen they receive after
birth can . cause blindness if not properly
monitored. iROP is very treatable if
monitored closely and treatment stops the

: dlsease if started early enough.
Madmon was exammed by - ‘a

- pediatric opthamolomst six weeks after her
birth for signs of ROP. However, he - like

her- other. H\rIO doctors who received
financial m(.entwes to delay treatment --
didn’t dnscuss the seriousness of Madison's
condition w:yt:kh her parents or perform the

|

Baby Blind Becausg
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of HMO Denials

exam needed to determine her treatment.
Nor did the doctor tell Madison's parents
that Madison could go blind if proper care
and monitoring wasn’'t done.

Later. the HMO delayed approval of
the referral for the test. and consequently. -
Madison wasn’t seen by the eye specialist.
for weeks. When the opthamologist finally
saw her, the examination revealed that the
ROP disease had progressed significantly. Tt
was only then that Madison's parents were

told that their daughter had a disease that

causes blindness. Her condmon was so
serious’ that the doctor set an appomtment :
for the same day with another eye specialist.
That specialist told Madison’s. parents that
the disease had progressed to the last stage
and immediate surgery was required totry to
save their baby daughter’s sight,

Madison’s parents decided to - take
her to a specxahst outside of 'the HMO for a
second opinion. to the Jules Stein Eye
Institute at UCLA. The doctor from the
Institute told them that he. wanted to do
surgery ‘on Madison the-next-day in order to.
try to.save her sight. Her parents called their
HMO for approval of the ~emergency
surgery. The HMO refused to give approval
for the last opportunity to save. Mad:son s
vision. , .

After five failed surge;ies. over -the
course of 3 weeks, doctors told Madison's
parents that 3 month old Madison was
completely and permanently blind. ~

Her parents cannot seek damages

against their HMO for Madison's future

medical bills because ERISA preempts state

law causes, of action for damages. Pending

federal legislation would restore the Scom
state court remedies.

Pending | fedem[ Jegistarion would restore me remedze\ of patients with e;:rpim er-paid health care whe are

wnable 1 recon e; damages against an HMO or insurer that harms them. becanse state laws prov ieling -

damagey are pr. eempied by the Jederal Employee Retirement Income Sceuriry Act of 1974 or ERISA.

Consumers for Quulm Cure will fax datlv the pictire and story of another ERISA casualty 1o legistators
: uml opinion le u(/en mml pemluw qunlurmn 1 acted upon..
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t-msk Mother Not Admltted To Hosp1ta1
Loses Baby, Has No Remedy

Florencé Corco_ran:
- Slidell, Lousianna

Florence Corcoran tragically discovered
that the ERISA loophole stripped her
of her rights and remedies to protect
herself under state law. Her case has
become the most frequently cited
precedent used by HMOs hiding from
state lawsuits.

Corcoran was faced with a
high-risk pregnancy. Her obstetrician
ordered her hospitalized, as she had
been successfully in a previous
high-risk pregnancy. Yet her managed
health care company, United o
Healthcare. overruled her doctor and

denied the hospitalization, even though -

they had a second opinion agreeing
with the doctor's advice. Instead
Corcoran's insurer ordered home
nursing for only 10 hours each day.
Dunnd the last month of Corcoran's
- pregnancy. when no nurse was on duty,
the baby went into dlstress Demed the

monitors and care of the hospital. the
. baby died.

Because Corcoran received her
health insurance through her

~ emplover; the ERISA loophole freed

her insurer from liability. Mrs.
Corcoran's wrongful death action in
Louisiana state court. alleging medical
malpractice, was preempted.

Fifth Circuit Court of Appeal Judge
Carolyn Dineen King ruled in the case
that "the basic facts are undisputed.”
but "the result ERISA compels us to

‘reach means that the Corcorans have

no remedy, state, or federal, for what
may have been a serious mistake.”" She
continued, saying ERISA "eliminates an
important check on the thousands of

medical decisions routinely made. With

liability rules generally inapplicable,
there is theoretically less deterrence
of substandard medlcal dec1s1on
makmg "

"If I go out on the street and murder

"a person, I am thrown in jail for
- murder and held accountabie,” said

Corcoran. "What's the difference
between me and this clerk thousands
of miles away making a life decision

which took the life of my baby and she

gets off scot-free and keeps her job.
They don't get held accountable. And
that's what appalls me. I relive that all

“the time. Insurance companies don't

answer to nobody Nobody knows about
ERISA."

Pending julwu:‘ fegistation would restore the remedfes of patients with emplover-paid health care who are mmbk 10 recover
damages against an HMO or insurer thar harms them. because state laws providing damages are preemnpied by-the federal
Emplovee Retireiment Income Security Act of 1974 or ERISA. Cousumers for Quality Care will fux daily !iu picture and story
of another ERISA casualey 1o fegislators and opinion leaders wntil pending legistation is acred upon. :
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Dlsabled & Demed

i .
Jane Gabrilove
Sanfa Monica, CA.

\t - .

‘In June of ]994 I sustained an m;urv to my back '

and neck when | fell on slippery floor outside of my place
of empiovment. The ramzf:cat:ons of that fall 'still totally

dominate my life -- phvsucailv and financially. For the

last three vears. | ha\;e been disabled and will shortly -

undergo a second surge{y on my neck. ‘I was dépending on
the long term disability insurance I had paid for through
my emplover 10 provide me with the only income |
had..but because of 2 legal loophole of ERISA. the
insurer brazenly retused to fulfill their contract with me.
ERISA allowed the insurance company to throw
"me into financial crisis? to snphon what energy the injury
hadn't already taken. tojl, insure” that | had no viable legal
recourse - and. to ‘further “insure” that the insurance
company has no legal {responSJblluv
My msuran«.eycompanv has deliberately violated
the terms of ‘their agreement with- me. unnecessarily
delaved the proccss:nO, of my claim-for six months.
continually withheld requests for important information.
ignored repeated pihunc;l calls. faxes and mail. withheld
moneys owed to me, and when finally dispersing some

f

moneys due. did not cxpl.nn the withheld money nor.

provide an itemization for the withheld money.

"It was not umzl | enlistéd the help of.from a state
tegislator. a United Smtu Representative. and the New
York State Department o: Insurance that | was able to get

any of the money duc me or any appropriate response at .

i
all from my insurance u.amp.mv

My insurance! 't.ompanv knows that bec.auac ol

the ERISA loophole. a dxasausﬁcd policy holder can only
do so much legally 10 them Moreover, the recourse for a
person like myselt is euremelv limited. ‘
For example. whenl went to file suit in Federal
Court against my m:.ur..\m." company. | was told by a weli-
A :

|
/
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reputed law firm that | would have to pav attorney fees

while the case weni through the lengthy process of trial,
and if [ won a judgment. ERISA would shield myv insurance
company from having to pay punitive’ damages or legal
fees. My insurance company would only be responsible
for the amount owed for medical bills.

‘Worse vet. if 1 were to lose. | would be
responsible for paving both my insurance company s
legal fees and my own. So they told me that they could not
help me. nor did they know of a law firm who would. They
said they received many calls like mine...and they wished
me luck.

I am persistent in fighting this matter because it
seems clear to me that ERISA protection is influencing
my insurance company’s claims processing and pavout
behavior. In other words. they have no incentive 1o
process and payout in an appropriate manner because they
are protected from prosecution by ERISA.

In my case. my insurance company managed to
hang on to my benefit money for nearly a vear' And
during that time. they kept that money invested and

profited from that investment, while they threw me into

financial crisis. I had 10 drain my savings and borrow
money from my family. I have not only been disabied.

weak and in excruciating pain. but have had to live in-

constant worry because my insurance company was
blithely “stonewalling”™ me. I have spent hundreds of
hours trying to contact them and petitioning for help.

Comrary to what it would seem to offer. ERISA
affords ' no realistic legal redress for my insurance
company’s behavior. In fact, ERISA enables insurance
companies to defraud policy holders with the assurance
that they cannot be exposed or held responsnble for their
behavior in any meaningful way.

! worry that many injured and disabled people
c:mnol put forth the effort or have the Knowledge | have to
fight this battle. Many people with vahd-msu(ance suffer
physically and financially from the negligence that
ERISA encourages. Had I not persistently ba:* led with my
insurance company every step of the- way by writing
letters. documenting every transaction. faxing to
numerous places. copying every hard copy paper.
enlisting  Congressional  support. sending  countless
certified letters to all people and companies involved. |
would not have been’ financially or medically aided.

1 have now spent four years contending with this
laborious and time consuming process. Had 1 gotten my
disability insurance through my personal insurance agent
I would of at least had legal recourse.

I béliéve the ERISA loophole ‘must be changed.

in order for insurance. companies to behave propcrly
Under the curremt ERISA protection. the insurance
companies have no incentive to do so.

Pending federal lz“'n!a!mn would restore the remedies of putienis w itlh employer-paid health care who are unable 1o
recover dumages against an HMO or-insurer that harms them. because state laws providing damages are preempred by
the federal Employee Retirement Income Securine Act of 1974 or ERISA. Consumers Jor Quality Care will fux da:i\
the picture and story ﬂjwumﬂm ERISA casualy 1o legistators and upmmn leaders until pending legistation.is acted

upon.
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HMO Refuses Expenswe Tests, Wife Does Own
Research To Dzagnose Ailing Husband

Frank
Dutcher
-Azle, TX ‘

As Told By
Dutcher: ) ‘
From 1986 my husband
Frankie did

Deanna

out ~ elecrical

{ransformers. ‘
toxin. are found in these transformers and because of
their health risk. must be replaced through attrition  of

when they are 'leaking. Liver dvstuncnon is a
recognized svmptom of PCB exposure. ‘
My ‘husband’s health problems. started in 1988_

when Frankie began to have infrequent black-om spells.
By 1993 he was waking up with occasional nausea and
dizziness. sometimes vomiting before he went to work.
He had some swelling in his hands too.

. We went to our family doctor and the tests showed
elevations in his liver enzymes which meant that there
was possible liver damage. The doctor never told us that

at the time and just put Frankie on an amzodepressam. -

but his symptoms continued.
In 1995 Frankie had-lost an unexplained 28 pounds
in onc month and woke up one morning vomiting

violently. He went to his doctor and the tests revealed .- 10 our HMO network and has come at our o cnse.

that those 1993 enzyme levels were worsening...it “was
the first we knew of them. Frankie was referred to 2
specialist who did a phyvsical exam and asked about our
family history. Due to Frankie's symptoms. exam and
discussion. the doctor expressed that he felt it was very
important that Mr. Dutcher have a liver biopsy as soon
as possible.”  Yet. once the doctor realized “which
insurance . provider we had. he abruptly changed his
diagnosis.- In short. the doctors response was. “Let me
tell you. you huve bad insurance.. dis-incentives
through your HMO restrict the ¢are given to patients on
their plan.” He suggested we report-back to their our
doctor and have him order a CAT scan.

‘related to the

- work and a CAT scan and informed us that

line .-
construction and took,

Polvchlorinated Biphenis or PCB's. a

continue to suffer at the hands of managed care.

After explaining to the new physu:lun the history.
symptoms and . previous  doctor's © diagnosis. the
gustrmnicmlogist claimed he did not believe the problem was
liver. Instead. the doctor felt his problems
concerned the stomach and proceeded to test for ulcers. When
the tests returned negative. we took out a 52.000 loan and
went out of the HMO's network. On May 27, 1996 we finally
received a diagnosis. The doctor did a physical exam. blood
“there were indeed
other possible causes for fatty liver. toxins or cerain drugs
being among those causes.” V :

Once the test results -were back, our new doctor informed
us that Frankie had “some very serious health- problems
including an- enfarged heart and hardening of the ‘arteries.”

. ‘vloreover the doctor felt that “these condmons m a mun of

31 vears old warrant immediate attention.”

With that diagnosis in hand , we changed HMO provndcrs
and started a new cvcle of Aproblcms with our new HMO. Our
new HMO sent us'to two more doclors. one of which a claimed
“there was no other possible cause for his condmon other
than his weight.”

We learned more about the symptoms of PCB exposure.
and pointed 1o those same symptoms in Frankie. But the
doctors were more adamant that the PCBs were not the

problem. Basically. if there are classic signs of Jiver damage
~in'someone and you know that there is- a direct pathway to
PCB for that person. it would make sense to check out the
liver.

We have ‘been the victims of manaoed care. Everything
we have learned about Frankie's condition has come from

We have been denied and delayed care and services. delayed
and.denied prcscnpuons canceled by our primary doctor for
requesting care, denied appropriate care, and tinally even lied

-0 -in order to cover these problems up. We: have been

completclv ignored-in our dttempts to Lomplam to thc HMOs
involved. : ‘

1 believe our HMO knows we have no legal r;mt.dv for
denied or delayed care becduse of the ERISA loophul Until

. HMOs are able to be held accountable for denied or delayed

care, | am convinced that more people like Frankic and 1 will

4

Pending federal legistation would restore the remedies of patients with emplover-patd healtiy care who are unable to
recover dumages agerinst an HMO or insurer that harms them, because state luws prov iding damages are preempied
by the federal Emplovee Retirement Income Se'c:mn Actof 1974 or ERISA. Conmmen far Qualiry Care will fux
duily the pu ‘ure and siory of anather ERISA casuaity to /eqm“amr; and opinion leaders until pendm:: legislation is

acted upon.
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Demed Mental Health

| ~
Bill Schriever
C 'press. Ca.

As Told By st Mother. Mary

My husband and I*mok my son to the HMO doctor on
three separate occasions. rc?quesunc a referral for psychiatric
care. Under the terms of my coverage with mv HMO. mental
health. care is covered for 20, visits for “crisis intervention.”

To this day. I am unable to determine what my HMO
deems to be a crisis. Howcver. my son was failing school, had
performed self-mutilation on his arms by burning and carving
himself, used drugs and alcohol and had several encounters

with the police. which we)re becoming more serious. Thxs
certainly felt like a crisis snu}anon to me.
We asked for a referra for eighteen months. . 'Ihe

first two times we were brushed off by the doctor with the
explanation that he was: ac.uno ‘like: a normal teenager.
Realizing the need for treatmem we took him to a counseling

center on our own. Bill's lrealmem was based on a sliding.

scale. and we soon reahzedsthat he was not getting the kind of
professional experienced care- necessary. Instead, his
counselor -was a, dlsplaced aerospace worker -who was
changing careers and performing his internship at this center.

We really needed an expenenced psychiatrist with a history of.

T
successfully treating adolescems

I called the HMO doctor and again asked for a mental’

health referral. The doctor told me that my HMO would only,
approve a referral in the evem of a suicide attempt. { Assuming
at least some suicides aucmpts are successful. this probably,

does tend to save my HMO money.) He stated thathe had as a*

J ,
patient a teenage girl who was raped and requested a mental,
health referral and the HMO would not approve care for her.’

so they would not approve care for my son, ‘

J
The doctor prescribed Luvox for him. | do not know
much about psvchiatric ;medxuuons. however.

understand that patients usihﬂ Prozac may feel reliet sooner

I dei“
concerned that the cost was a factor in prescribing this:
-particular medication nstead ot the more common Prozac. [

Consumers for
Quality [ Care

phone: (310) 3930322
web: waww consimerwaichdog.org
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Care Leads“To Death Of Depressed Boy

and therefore may be more inclined to continue treatment. My
son decided to quit taking Luvox after twenty days hc‘.msc he

- did not feel any affect from it.

We were left on our own with no where to turn and
my son’s condition deteriorated rapidly. In one of his final
incidents. he became very agitated and he called the police.
My son told me he was going to have them come over and
shoot him. He made a lot of statements about having ‘the
police ‘kill him. . When the police finally took control of the
situation and took him into custody. they were very adamant
about Bill needing mental help Bill and I agreed. but ‘told
them I had been unsuccessful in getting h:m any through my
HMO. :

While in. custodv he was seen by a court ordered
psychiatrist. She said my son should be considered a suicide
risk-and should be treated for depression. She said he needed
to be in an environment where he could get intensive

counseling and was in need of more counseling than he could
_gel in a communily environment.

Against our concerns. Bill was sent to the California
Youth Authority. T was assured they had good security and
that he would be segregated from the more.dangerous
offenders. Ten days later he was in a fight and died of a brain
hemorrhage.” I saw him the day before he died for two hours
and he looked good. He was joking and asking about the dog.
etc. 1 left thinking that things were going to turn out okay
after all. His autopsy notes that he was on Prozac. They never
discussed this with me so I don't know for how long, but 1
wonder if this is the reason he seemed to be doing better.

1 personally don’t think my son would have ended up

dead if he could have had the proper medication and

counseling much sooner in the prosess Because my son
ret.e;ved his health care thiough 'my employer. we cannot hold
our HMO accountable for denying our son the mental health

-care he so badly needed. Our HMO is -protected from legal

liability through the ERISA loophole. ERISA shields HMOs
that' deny or. delay medically appropriate treatment. for
individuals  who receive their health care through their

. _efnployer. Until HMOs are held accountable for their actions

they have no incentives to authorize expensive treatment even
if it may be medically necessary

Pending federal legislation s ould restore the remedies of patients with emplover-paid healtl care swho are unable to recover
damages ugainst an HMO m’*uuurer thar harms them, because state law's providing damages are preempred by the federal
Emplovee Retirement, Inumw Securiry Act uf 1974 or ERISA. Consumers for Quality Care will fax duily the picture and story uj
another ERISA u:wall\ 0 l(m:.slamn and opinion leaders wiil pending legislation is acted upon.
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Delayed Surgery Leads To Death of Heart Patient

Honora Wempren

La Mesa, CA
As :old By His Daughrer Farricia
_ Even though [ have been in nursing nearly "3 years :md
have worked dlrectix with cardiologists for the last 12 vears. [ was

unable 1o protect my father from: his HMO and get him the care he

needed. » )
~ Most people of my father’s generation comihue to hold
physicians in high regard. and believe that they will be honest enough

to provide them with the best medical care and advice that is -

currently -available. Most are unaware of the fact that some

physicians are willing to compromise medical care in order. contain.

. costs. for the HMO and ‘secure for themselves a financial bonus in the
process.

, My father was thrilled to have a pension benefit of health
care coverage for his retirement vears. Unfortunately he did not

understand that HMOs and traditional health care are not the same.

My father had a medical condition known as ‘Aortic.

Stenosis. In an elderly individual. the aortic valve may calcify and
narrow. As the valve cpntinucs to narrow. it becomes increasingly
more ‘difficult for the heart.to pump-blood out to the rest of the body.
Eventually the heart begins to fail, and irreversible heart damage can
occur if surgéry is hot performed in a timely manner. Long term
survival and quality of life are significantly reduced when surgery is
" delayed - as it was in my- father’s case.

My father had a heart murmur indicative of aortic: stenosis |
tor at east [2-13 years. There is a strong family history of stroke and ™
heart atack and my father suffered a heart attack when he was in his

fifties. He had long standing high blood pressure. and had a
pacemaker.
HMO chose not to follow him with a heart specialist.

In February of 1993, it was noted on a routine referral for a

p.xu maker check. that his heart rhythm had changed. This is the first
Clue that his heart was begmmng 10 show signs of strain from.the
narrowed valve. Physicians who have since reviewed his medical

“records say that his aortic valve was scvcrctv narrowcd at Il’us point
and further testing should have occurred.

I tried several times to contact his HMO phv»su.m to
discuss his case. but he did not return my phone calls for over a
month. When he did finally call. his message on.the answering
machine was so intimidating that | was concerned that if | called back
my father would not be treated approprinstelv.

_anyvmore.

Despite this significant history of heart discase. his’

g .

In'November of 1993, my father compluined o his
phvsician that he was short of breath. felt rotten. and couldn’t walk
The physician decided, 10 schedule my father tor a
procedure to correct the irregalar heart beat that was discovered hack
in February. One would have thought that it would have been
scheduled right away. but no. thc surgery was scheduled for January
of 1996! - ' :

Untonunatcly. my father's health cominucd 10 deteriorate.

‘He could barely walk or pick-up objects. even-talking was an effort.

| took him to the emergency room. hoping he would receive the
urgent care he nceded. But nftcr ‘waiting 4 hours in-the emergency
room. we were sent home--wnh no trea(mcn’f" The next dav surgerv
was discussed. but still our HMO was insisting it be done in January.
We prayed that my father would make it through the holidays. ‘
On .lnnuarv 2. 1996 my father underwent .a procedure to
correct his irregular heartbeat. His health did not improve. Days fater

- he was back in the -emergency room. his lungs and lwcr were

congested with fluid and his legs were swollen to twice their normal
size. .

"I found out that my HMO had a patient care advocate and [
contacted them and told them the entire situation. “Thev were unable
to tell me where | could go for help or who l should complain to. To
be sure, they were useless. | have nothmz but criticism for that
depantment.

My father was finally admmcd to thc hospital..and 10 days
later underwent open hean surgery. Bpt it was too0 late. his health
never improved. According to a physician who reviewed my fathers
chart, the battle was lost between February and December of 1995.
His surgery had -been delaved until irreparable heart damage had been

" done. He never fully recovered from his surgery because of

complications that set in and:he soon passed away.

.- Because my father received his health care through his
employer, his, HMQ is protected by the ERISA loophole. This
loophole, shields HMOs from legal. liability ‘when they delay

* medically appropriate treatment. Until H¥®s=are held accountable

for the medical decisions that they make. they will continue 10 deny
and delay-éxpensive treatinents that cut into: their profits and their,
bottom line.  They have nothing to lose bccausc ERISA is their
goose that lavs thc uoldcn egg:

W

Pending federal legistation would restore the remedies of patients with employer-paid healtl care who are unable to recover
damages against an HMO or insurer that harms them. because state laws providing damages are preempred by the federal
Employee Retirement Income Security Act of 1974 or ERISA. Consunters for Qualm Care will fax daily the picture m:d story of
another ERISA casualty 1o qun/mun and opinion leaders until pending legistation is acted upon.
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HMO Will Not Authorize Removal of
Ledkmo Breast Implants

H

.
}
5
o

Diana McN air
i Joshua, X
! have been struggling with.-my HMO since ]990
Every action that il have had to take is like taking a 4 year
old 1o the denust for a filling. I have not been able to do
anvthing as easy and carefree as the HMO makes |t sound in
their sales pnch a[nd in their handbook
In May of 1985,
“followed by sxhcone breast implants = which  were
reconstructive in nature and were subpectorally positioned.
A year after the. mmal surgery, the left breast implant had
shifted and was movmo upward in position. This required
reconstructive survery using the same breast implant. That
" same implant is- now moving downward. leavmc my mpple
pointing upwards
My doctor and’ |
implants  are slowly pmsomno me. 1 have suffered
numerous miscarriages and believe the toxicity level 1s
killing these babié;s in my uterus. My requests to have the
implants removed; by my HMO have gone unheeded. even
as it xmpunix my he..\lth and well being.
990 { started having stiff .joints in- ‘my
elbows, tm%rs and most prominently, in my knees. This
condition scverelv limits my daily activities. including on

my worst days. q;tﬁcult) in standing up and down. My.

HMO doctor merely recommended that I use BenGay for the

stiffness. There w*;;xs no connection made between the stiff

joints and my imﬁlum problems.

U

z

Casualty Of The Day

I had a doubfe mastcctomv )

believe the silicone breastf'

Consumers for
Quality £3 Care

phone: (310) 392-0322

web! www. consumenvalchdog ore
emuil:cqgc@ consumensatchdog.ory

In 1992, I faced the possibility of infertility. as 1~

attempted pregnancy repeatediy. 1o no  avail. After
achteving  pregnancy in 19920 [ miscarried  shortly
thereafter. | underwent much testing.-amd. infertitity  work

and finally conceived in 1994, Since then. | have had 3
more miscarnages. threz of which reached the stage of a
heartbeat. only -to miscarty in the 12-15th week. My
doctor and | believe the difficuity in getting pregnant and
the 5 miscarmiages are due to the toxicity level built up in
my bodv from the silicone implants. There are many
testimonials from other women who have the silicone
implants and report the same predicament. Once the
impiants ‘were removed. the women were abic to conceive
and carry a baby to birth with no pzgblems. This is my
biggest concern for wanting the breast implants removed.
In 1994, | started noticing discoloration and skin
rashes on my face. upper chest and arms. The rashes
developed into what 1 call scaly, little bumps that never go
away. Additionally. in 1994 | was diagnosed with Chronic
Fatigue Syndrome. Again 1 believe that both of these
symptoms are related to the toxic nature of my breast
implants. \
Lastly, | have been having a buming sensation
under my breast implants. It feels like they are falling out

" of place. The pain goes all the way through me to my"

shoulder blades. 1 desire that these breast .implants be
removed for the sake of my health and well being. not for .
cosmetic_purposes. Yet, my HMO denies me coverage of
this procedure by claiming that it is aesthetic in nature.
Despite the many medical examinations whereby my
symptoms are routinely linked to the breast implants. | am
still denied coverage.

Due 10 the fact that I.get my insurance through my
employer. -my HMO is protected by a federal law called

ERISA (Employee Retirement Incomg_S¢curity Act) which

voids state protection laws. The ERISA loophole shields
HMOs and insurers from paymo ‘damages when they deny
medically appropriate Areatment for patients who receive
their health care through their employers.

{ have requested the surgery four times from my
HMO. oniy to be denied each time. | have submitted
documentation and medical exam results to substantiate
that my claim is for muhca purposes rather that cosmetic

'I'CJSOHS

This is absolutely the worst nightmarc of my life
and it is ridiculous the extent to which 1 have had to go to
get-the servi¢e and product that 1 pay for every month,

- Pending federal /ex;uiamm would restore the remedics of patients with emplover-paid health care who are unable 10
recover dantazes ¢ a gainst an HMO or insurer that hanins them, because stale laws providing damages are preempied

by the federal Emp!mee Retirement Income Securiry Act of 1974 or ERISA. Couswmers for Qualine Care will fax
duily the picture und story of tmol/u'l ERISA casualry to ief;:ifa::;rs aml aptnten leaders wntil pending legislation is

acted upon.
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HMO Fails Cystic Fibrosis Patient

'Me,lody' LoUise Johnson, 16

Norco, California
R.IP.

The serious disease of a child is one of the .most stressful

occurrences in a family’s life. While Melody's family should

. have been devoting all of their time and energy to helping Melody

deal with her disease. they were spending hours fighting with
‘HMO bureaucrats on the phone.
Melody had Cystic Fibrosis (CF). CF is xhe number-one

. genetic killer of children and young adults in this country. In
1955 few children lived to attend elementary school. Today. with
‘consistent. aggressive. and quality care the median age of survival |

for individuals with CF i is 31 years.

‘Pue to Melody's pre-existing condition. her HMO requ:rcd ‘

that she ‘have secondary insurance even though their HMO said
that all of Melody's medical needs would be covered. So the

" Johnsons took no chances and kept a secondary insurance policy

with the statesrun California Children’s Services (CCS). If her

-HMO chose not to'cover i procedure. then CCS would be there as
. a safety nct. AlL.CCS nccdcd was a letter of demial trom \rlelodv 5

HMO. - A : .
Thu Johnsons had numerous probicms from the bcummnu

.They were told that all pre-existing care costs were covered and

that -Melody - had been put on “Medical Alert” at their HMO.
According to the Johnsons. both proved to be' faise. On several

occasions thev utilized urgent care {acilities and were shocked to-
discover that the doctors had no experience or knowledge of-

Cystic Fxbrosxa “What is Cystic Fibrosis anyway”" one doctor
asked. | o
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The Johnsons could see th.n Melody was deteriorating
and they continually asked for a referral to a Cystic Fibrosis
Center. They were not only denied the referral but were told
that Cystic Fibrosis did not require a specialist. Incidentally. if
you have a child in a CCS plan. thé state requires that a child
with Cystic Fibrosis be seen by a centified Cystic Fibrosts
Center.once a vear because the_d_lbcasc is so complcx 10
manage.

According to the Johnson:. whcn Melody was ﬁnallv
seen by a specialist. the doctor advised the John:om that she -
needed an operation for.a hernia and a “tune- -up.” That is,

. Melody needed her lungs treated prior to surgery as she was

decompensated. The Johnsons requested that the surgery be
done at a Cystic Fibrosis Center, because of the dangers
involved. But their HMO insisted that it be done at one of
their group hospitals. The Johnséns were concerned. The
operation should have been done by a Cystic Fibrosis Team.

" And the problems continued. The Johnsons said they

* were denied follow-up visits with doctors after surgeries and

‘hospital stays. Mel lody's specialisi’s decisions were
overridden by utilization review boards. and her primary
doctor’s referrals to specialists were overridden by the office

. manager in charge of referrals. In one case. the HMO covered

the medicine that Melody needed. but not the needles to
deliver it. “We only cover needles for Diabetes” they were
told by an administrator. After three weeks of daily phone

- calls requesting a letter of denial. so they could get the
" needles through CCS. their HMO finally agreed to cover the
‘ needle>

The Johnsons did the bcsm could in making sure
that Melody’s medical needs would be taken care of..
Unfortunately Melody died at the age of 16. The ERISA
Loophoie shields Melody’s HMO from having to pay

~ damages for delaving and dcnvmmthc medically appropriate

treatment because Mclody was msurcd throuuh her father's
cmp[oyc

v

Pending federal legislation would restore the remedies of patients with emplover-paid health care who are unabié to recover
damages against an HMO or insurer that harms them, because state laws providing damages are preempied by the federal |
Emplovee Retirement Income Security Act of 1974 or ERISA. Consumers for Quality Carewill fax daily the picture and story of
unm/wr ERISA casualry to legislators and opinion leaders uniil pending qunlunnn iy ucted upon, : :
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A Simple Test Would Have Saved Hjs Hearing

-

- Kyle, 3

" Bakersfield. Ca.

As told by his mother: .

Our son. Kvle. got his health

4 through  his

, ?i employer. In 1992. Kvle began
"i having ear problems when “he

was 6 months old Because it took our HMO so

long to get the specxalzzed treatment he needed.

‘Kvle is now maimed" for life. Besides the horror

of a lifetime of hearmg loss, Kvle will continue to
be monitored every year for potentlal problerns
that could develop

We first became concerned about our HMO
because the correctxve measures the docters were
taking were not workmg After approximately 9

-months of similar treatments. we requested. Kvle

be.sent to an EN’I‘ specialist as a “tube” candidate.
A “tube” . is a steﬂon tube that is surgically
inserted in thejear to allow for drainage of
infected fluids. We were told the HMO dldnt like
to do tubes anvmore that tubes were “over
prescribed”. ' F or-,9 more months. the HMO kept

Kvle on a rituall of antibiotics. He was finally
~ referred to-an EN‘T when it was noted that: his

eardrum had ruptured

The spec:lahst confirmed that Kyle

definitely needed tubes and went through: the

necessary paperwork to scheduler him for

‘surgery. Dunng the surgery, the polyp was

removed and Sent for a biopsy. PE tubes were
placed in both ears After 10 days, Kyles rxght

~ ear began to bleed.

A CAT séan then would have prov:ded

conclusive evldence of a cholosteatoma - severe‘

infectioni that destroys the bone in the inner ear.
Instead . the HMO chose to withhold that test. .

Fer 3 months a new doctor continued
with ‘ear drops and aspiration. He finally
concluded Kyle : must have had an allergic

reaction to the i'metal” tubes. the -first doctor

placed in the 1n1t1al surgery. = He scheduled
another surgeryvto remove and replace the PE
tbes. {The new doctor did not_request copies of
any of Kyle's records from their old doctors
office to support ! hlS theory).

|

3
1
1
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After several months we finally came
to the conclusion our son was not getting the
necessary treatment he needed to resolve his

_problems. We advised our doctor that we were

changing HMOs and. at that point. the doctor
suggested that we do exploratory surgery to
determine what was-going on in Kvle's ear. The
doctor-said that was what he recommended we
tell the new HMO. '

After discussing Kyle's history with
their ENT at the new HMO., lab tests were
performed and a CAT scan weas scheduled. The
CAT scan disclosed a cholosteatoma. Kyvle was
immediately referred to a head and neck
surgeon in Oakland. Kyle's surgeon explained
the cholosteatoma was caused by a number of
different things and he couldn't pin point the
exact cause, but that chronic ear infections
was one of the causes.

At the age of 3 Kvle was scheduled f or
another surgery. The doctor called us from
the operating room and told me the surgery
would last 3-4 hours. After 7 hours of surgery,
the doctor came out and explained that
because the cholosteatoma had been
undetected for so long it had done extensive

damage to the middle ear. They had to do a
radical mastoidectomy. which  included
removing all of the bones (with the exception
of the stapes) in his middle ear.” We now had to

"hope for a 70% chance of success on this
. procedure and anticipate another surgery.in a
“year to attempt to’ reconstn:et—the middle ear.

We are now facing another surgery for
our son-and are anticipating “significant”
hearing loss as he reaches adolescence.
Because of the ERISA Loophole, the first HMQ
is. shielded from legal liability for
withholding medically appropriate treatment.
The few dollars the - HMO saved by witholding a
CAT scan could have led to menengitis or even
killed Kyle. Until HMOs are held accountable
for denying or witholding .care. there is no
incentive for them to perform tests that could
lead 'to expensive treatments.

Pending tederal levisl'mi:m wotdd restore the remedies of patients with emplover-paid health care who are unable 1o

~recover damdges uguum an HMO or inisurer that harnns. mem because stare lawy pumdme damcwe\ are /)reemp:ed by the

federal Employee Retirement Income Security Act of 1974 or ERISA. Consumers for Qualin: Care w ill fax daily the
picture and story of (mu.'lwl ERISA casuairy 1o le Qn[ufm s.and opinion leaders untif pending legislation is ac ted upon.

)
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AIDS Patiént Denied Coverage Retroactively
‘Has No Remedy

John McGann |
Houston, Texas |
R.I.P.

i
4

““Any type of insurance that came be taken away at a moment’s notice is
the equivalent of having no type of insurance at all”

McGann went to court claiming
. ‘ ' discrimination, but lost. The Judoe
Whern John McGann was diagnosed -~ claimed ERISA's broad stope did not

with AIDS, he turned to his employer's: prohibit the retroactive elimination of
health plan. which covered him for $1 - coverage even though the benefit change
million in health benefits. But whenhe = . "may stem from prejudice against -
filed his first claim for AIDS- -related AIDS..." The ruling leaves insurers with
treatment, the insurer informed him that - = an extraordinary degree of immunity
his benefits would be capped at $5, OOO ‘ from discriminatory and dangerous
retroactively. 4 denials of treatment for people with.

The retroactive change was against - costly, life-threatening illnesses.

state law. But since McGann was insured | |
through his employer, the state's - - , ' .
consumer protection law was nullified by ‘ '
the ERISA loophole.

Pencling federal tegislation would restore the remedies of patients with emplover-paid-health care who aire unable to recover
duntages against an HMO or insurer that harms them, because state faws providing damages are pree :npred by the : federal
Emplavee Retirement Income Security' Act of 1974 or ERISA. Consumers for Quality Care will fax (I(ll/\ the picture and story ‘
of another ERISA casualre o e quimm\ and opinion leaders un::!iﬁmlmg legislation iy acted upon.
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. o
Matt Scwabe
Davenport w

On July 9. 1991, Matt was accidentally shot by a fnend*
leaving him a quadnpleo:c As a result, Matt’s medical needs
were extensive. Every two to four hours he needed attention;.
catheterization, sucuomm’r of his breathing tube, adjustment
of the breathing equlpmem medication, bowel care. tube
feeding--what some hosp:tais consider acute care.

Confidant that that their health plan would abide by.
the plan’s promise of 100% coverage for doctor-ordered

home nursing, Maut's family brought him home after nearly a

year of hospitalization aixd rehabilitation. ‘Soon after, they
received a letter from a Iawyer who represemed their health
plan. it read

...dn ‘the Compam s opinion. Matthew is now

custodial. Therefore we are not required to prowde in-home

. /nursmg services. Huwever we are not 1ermmarmg ‘the

benefit now, but rather are decreasing nursmg services over
a period of time until the benefit is terminated...

As the hours ot’!nursmw care were reduced. Matt's

mothcr Mary Peterson. slept by her son’s bedside with an

alarm clock set to go ott;every few hours)1 She soon would

have to provide all of Matt's care. 24 hours a day. seven days

a week. "l was l!kﬁVWL were on death row.” Matt's

* stepfather. Clair Peterson’%said “Every two weeks they'd cut

away four more hours ot» care for Matt.. With each passing

day. with cach passing minute. our family was being pushed

closer to zero hours. And we could not find out who madc

this decision. and why. 3! Who was responsible? Who was

“The Company?” *}

§
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The Petersons sought help from their Congressman.
Rep. Jim Leach. who contacted the lowa Insurance Division.
A staff attorney responded to Leach’s inquiry:

, “This (health) plan is self-insured and subject to the
provisions of ERISA. Consequently, our division could not
be of assistance 10 Matthew éven though we would like 10 be.
This case illustrates how ERISA prevents our division from
being of service 1o our bosses--the people of lowa.”

In a written plea to their nealih plan, the Petersons
begged company officials to reconsider their decision “When
we hit zero hours. you have effeciively chained Mary to
Matthew for.the rest of her life and told her to do what you'd
never ask a nurse to do: pull. 24-hour shifts the rest of her
life.”

The Petersons filed a lawsuit and arOucd that all
medical evidence indicated that Matt needed skilled nursing
care--the kind their health plan seemed to guarantee--just to
stay alive. Without it. he would die.

Their health plan’s defense was based largely on its
assertion that Matt needed only custodial care--care that is

-not designed to improve the patients condition--which was

not covered. Interestingly, the company’s definition of
custodial care was not inserted into the policy until 14
months after Matt's accident and just 15 days before the case
went to trial.

Because of ERISA, the Petersons dnd not have the
option of a jury trial, and the case was heard by Judge
Charles R. Wolf, in Davenport’s US District Court.

In a May 29 letter to the court. the health plan’s
attorney described to Judge Wolf how ERISA protected the
firm from the Petersons’ claims of bad faith (a point that the
judge said “added nothing™ to the discussion of why benefits
were being denied) and that the Petersons’ health plan
required them to settle disputes through arbitration. The
attorney quoted from this provision at length, but failed to
mention that this language had been inserted into the plan on
May 28. the previous day.

After several weeks of trial. Judge Wolf sided with
the Petersons. ordermu their health plan to “pay in full all of
Matthew’s necessary costs of care to the present date.”

'However because of ERISA, the Petersons were not entitled

to any punitive damages: the company responded with an
appeal. .
: Tt was amazing to see the lengths to which our
health plan.was going to avoid its obligation.” Mary Peterson
said. 1 naively thought there was some kind of integrity

‘behind the promises they had made.”

Pending federal le :::s!a:uffn would restore the remedies of patients with empz'mer—pmd health care w ho are unable 1o recover
damages against an HMQ or insurer that harms them. because state laws providing damages are preempied by the federal
Emplovee Retiremens inc};mw Security Act of 1974 or ERISA. Consumers for Quality Care will fux duily the picture and story of
another ERISA casualry ff? legistaters and opinion leaders until pen-tfing legistation is acted upon.
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THIRTEENTH DISTRICT, CALIFORNIA : ' . . ) WAYS AND MEANS

- CONGRESS OF THE UNITED STATES . - JOINT ECONOMIC

HOUSE OF REPRESENTATIVES
WASHINGTON, D.C. 20515

May 20, 1998-

PATIENTS WITHOUT REMEDIES DUE TO ERISA
LOOPHOLE, LAUNCH CASUALTY OF DAY CAMPAIGN

Dear Colleague

Consumers for Quality Care has launchedAa"c‘aJhpaign to lift the ERISA proteetion
from managed care plans, so that patlents who have been injured by plan-actions can
obtain help. ,

Attached are the first several weeks of examples of ERISA’ “Cateh 22"-- failure to
~provide needed care and protection against legal action. The stories of ruined lives
are ewdence of why we must act to make plans more resp0n51b1e

Whether it is the Norwood or the Dingell bill, we need to include ERISA reform in
whatever Managed Care Consumer Protect:on blll we pass th15 year. |

Su@rely, o

' Pete Stark - . —_
.Member of Corgress SRR

&2 Privted on Recycied Paper.



ERISA Casualty Of The Day

May 29 1998

(
Y
i-
}{
i

~ Quality &4 Care

phone: (310} 392-0522
web: www.consumerwatchdog.org
email: cqc@comumrmalchdog org

Denied Medlcal Tests Leads To ‘Tumor Growing Unchecked

’0

Eleven year-old Palge Lancaster's
HMO delayed giving her important
medical tests for her frequent
headaches, letting a tumor grow
unchecked for four  years.
According to the Lancasters, the
HMO had an incentive program in

place to pay bonuses to phvsncnans

who avmded ‘excessive' care.

In 1991, nMrs Lancaster took Paige to
their HMQ because of her daughter's
frequent headaches and nausea. For the
next four years, Paige repeatedly visited

the HMO's pediatricians for the.

hcadaches,é but she was never once
referred to] a neurologist or given any

other diagnostic test to understand the

causes of the headaches. Finally, in May
1996, after Paige's ‘school psychologist

wrote a lettcr to the HMO urging the

o

‘»
i
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. - Paige Lancaster
| " Virgina

company to perform dlagnosm: tests to
understand the debilitating headaches, -her
HMO  doctors ordered tests. They
discovered a right frontal tumor and
cystic mass over 40% of Paige's brain. A
week later, she underwent surgery.
However, because of the tumor's size

and maturity, the surgery was

unsuccessful, requiring Paige to undergo

‘several more surgeries and radiation

therapy.
Unfortunately, when the Lancasters

tried to hold their HMO responsible for

the delayed care, and ta.recover their
costs, they found their case fell under the
ERISA loophole. The District Court of
Eastern Virginia had no choice but to
dismiss the Lancasters’ claims for
negligence and fraud against the Kaiser

. Corporation.

: Pendmg federaf legislation would restore the remed:es of pauents with employer-paid health care who are
unable to recover damages against an HMO or insurer that harms them, because state laws providing
damages are preemp:ed by the federal Empioyee Retirement income Security Act of 1974 or ERISA.
Consumers for Quality Care will fax daily the picture and story of another ERISA casualty 10 legislators

and opinion leaders until pending legislation is dcted upon.
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Deblhtatmg Pain is Treated With The
- Urgency Of A Common Cold

was virtually forgouen about while awaiting her test resuits.
Had 1 not persistently phoned the lab, l most likely would not
have heard from them.

 On March 31, 1996, my doctqr requested an
authorization for me to be seen by a neurologist. Pending the
HMO's authorization, 1-was forced to wait a month for an
appointment. When | finally got in to see the neurologist, 1
was flatly informed 1 had been given the wrong forms and was

Lillia_n J effe"ries told to reschedule. This stress caused a mp:d and recorded nise in

_ : my blood pressure.
Sun City. Ca‘ ' B : é’vcmually. I was given an exam and the doctor
... -concluded that | had a pinched nerve somewhere in my body and
My medical problems began in 1997, when after that a more comprehensive examination would be required. The
suffering from severe sciatica pain-(nerve condition). I gocior assured me that he would immediately process the request.
underwent a hip replacement surgery on the advice-of my Throughout my invoivement with my HMO, | have

doctors. Since that surgery. my-condition has severely  experienced frustration every step of the way. Departments are
deteriorated. 1 have spent 95 percent of my time with MY  seriously understaffed causing delays in treatment, and doctors

leg and foot elevated in order 10 be even minimally are so overburdened that patients must wait three weeks or more -
comfortable. | sleep less than four hours per night. and 1 for 3ppoiniments and are required to pick up and deliver x-rays
am in unrelenting pain. which has been treated with and doctor authorizations. even when they are ill and have
continuing and frequent changes in. and additions to, limited mobility. Furthermore, patients-are asked to verbally _
medications.” I am dependent on others to perform all  ¢onyey findings ‘of one doctor to another rather than direct
but the most basic tasks for me, yet 1 spend ‘hours on doctor to doctor communications.
costly telephone calls trying to get the attention | need. Therapists and anesthesiologists -are not provndcd with
To date. my condition remains undiagnosed: although 1 ireament plans or results of diagnoses. nor are caregivers
have been told repeatedly that | have undergone providing the patient with copies of all authorization forms as
“successful” surgery. prescribed by law.
Throughout my medical treatment. | have - 1am concemned by the lack of knowledge and apathy-to

e)ﬁpericnceq persistent problem; with my V'H'MO. My - pain management resulting in high narcotics dosages. 1 also
grievances include stalling of treatment and ‘tests, access . question the excessive delays due t0.the need for all

to specialists, as “fe" as extremely P°°' customer ' tccommendauons for treatment from speci specialists be approved by
service overall. ' primary care doctors. and then by the provider staff. Why makc
The negligence began when my doctor referrals to specialists whose medical expertise can be

recommended that | undergo three epidural injections to questioned and countcrmanded by. non—spcmahsts or even
be administered:in 2-week intervals. My HMO requires nonprofessionals? -

treatment requests to be submitted and authorized before " The HMO is protécted by a federal law called ERISA
-a doctor can treat a patient, creating delays in treatment. (Employee Retirement Income Security Act). The ERISA
Instead of the HMO approving all three at once. each . joophole shields health maintenance organizations from
individual session required new forms to be submitted damages when they delay and deny medically appropriate
and further:delays between injections. This delay . reatment for patients who receive lhcxr health care lhrough
resulted in my epidural injections to be given in their employers, like me.
intervals longer than the 1w weeks rccommcndcd by my | am dismayed and disgusted by this pervasively
doctor. ~callous disregard for timely and effective patient care.

My chronic pain ensued 5°| wastested fora  gomething is wrong when a painful and debilitating condition

suspected blood clot. Not only was | treated rudely by is treated like a common cold.
the desk clerk when trying to get an appointment, but 1 : ‘

- Pending federai Ieg:sianon would restore the remedies of patients with employer-paid health care who are unable to
recover damages against an HMO or insurer that harms them, because swate laws providing damages are preempted
by the federal Employee Retirement Income Security Act of 1974 or ERISA. Consumers for Quality Care will fax
daily the picture and srory of another ERISA casual:y to legislators and opinion leaders wmi pending leg:slauon is
acted upon,
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Followmg Doctor S Advnce Leads to Demed Coverage

| f

Dallas George was on heart medlcatxon
when he switched jobs in 1990. When he decided
“to take the new Job] Dallas made sure his new.
-employee health plan would cover futurc costs

related to his prevmus open heart surgery.

On. February 12, 1990, he began
cxpcrxcncmg chest pams Two days later, he was
undergoing {coronary* bypass’ surgery with pnor;ﬂ

“authorization from h:s new insurer.

“We got the pre-approval, had the
‘operation, then four months later the bills started
coming in. That’s when they came up with this.
argument that they 1were denying my claims’

based on a pre- ex:stmg condition.”

The insurer claxmed the second surgery

was an extension of ) trcatmcnt initiated with the

’;L

! . Dallas George
A ' Davenport, 1A .

first operation, as evidenced by the pills George
had been taking ever since his first surgery. By
following his doctor’s -adwice and taking the

pills, George had forged a link of treatment

between two operations that were years apart---

- and had given the insurer a reason to deny

coverage.
Because of ERISA Dallas George and

others in his situation can't get damages against

insurers who refuse to pay their bills. Future
employers aren’t likely to offer them insurance,

~and insurers that do collect premiums can deny

coverage with impunity.
“It’s a hell of a fix to be in for someone

~who thinks he has insurance” George says.

Pendmg federal legzslanon would restore the remedies of pauems with cmployer-—pa:d health care who are unable to recover
damages against an HMO: ior insurer that harms them, because state laws providing damages are preempted by the federal
Employee Retirement !ncame  Security Act of 1974 or ERISA. Consumers for Quality Care will fax daily the picture and story of
another ERISA casualty to ;fegfsia:ors ‘and opinion leaders until pending legislation is acted upon.
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When I Needed Hope, My HMO Gave Me A Denial

Bill Beaver

Pollock Pines, CA.

One morning in 1993 1 was out runnmg
and | began to have problems with one of my legs. 1
went-to-my HMO to have it checked out but was told

it was nothing serious. But my leg problems

persisied. | began to have trouble walking and 1

could no longer run. . Five months later, my HMO
concluded that 1 must have had a stroke on the
moming when | first noticed my leg problem. In my
mind though, [ just didn’t fit the profile of a stroke
victim,

My problems with my legs and nérves
worsened over the next two years and my HMO
wasn't able 10 develop any remedy. After more

extensive testing. doctors finally discovered that

my probiems -were due to a deadiy bram tumor that
" had been misdiagnosed two years earlier. 1 had
difficulty understanding this new diagnosis and why
it had taken.so long to come to light.
~ They told me the umor was inoperable and
‘predicted that | would live two years at best. They
told me normally they would perform a biopsy of
the tumor to gonfirm the diagnosis and order
treatment, but in my case the procedure was much
too risky and would most likely leave me paralyzed,
comatose or dead. and regardiess of the findings
there were no- known treatments that could prove
‘beneficial. .

Essentially they “were saying take two
aspirin, go home, and die. What was taken from me
that day was hope. In a very few minutes | was casi
from the herd. of no more use to the well being and
future of my peers. I felt like a sickly gazelle left as

pncy outside the protective circle because it is not
economically feasible to do otherwise. ;

‘I could not believe there wasn't anything that
could be done. | spent many years acquiring and
teaching  positive outcomes  from  negative

. circumstances. I could not give up.

My wife and 1 drafied a hstA of family and

" friends to find some answefs, our army of faithful 1

called them.

One afternoon | received a telcphonc call from
my sister-in-law. While sitting in a waiting room she
read an article about a young man who had the same
condition as me and was being treated successfully at
John Hopkins Hospital. The article went on to reveal
the compassion and competence exhibited by John
Hopkins and how they. have earned the distinction of
being the leader in health care and wellness.

1 used all of my savings and began traveling to
this prestigious teaching hospital. They contradicted
the opinion of my HMO doctors by performing a
biopsy and recommending radiation therapy -for

treatment, and theri the doctors at John Hopkins

convinced my HMO to admamster the radiation
treatment. '

More than three years have passed since 1 was
given a death sentence from my HMO and I am grateful
for the forwunes during this time. While | am not well, 1
now have a good chance to get well. I do not know what
the situation would be !f I had the bcst possible care
from the onset.

1 do know that my HMO still rcfuscs to pay for

" life-saving treatment at John-Hopkins. The
Employmem Retirement Income Secugiy.Act (ERISA)
makes it impossible for me to collect damagcs from my
HMO for denying me my life-saving lreatmem “The
ERISA toophole must be closed so that HMOs that make -
medical decisions to withhold care can be held legally
liable for their cost cutting decisions.

There is no incentive for an HMO to give
treatment to a patient that only has a small percentage
of a chance to live. When | needed hope, my HMO gave
me a denial. When | needed support, my HMO gave me
the door. Until HMOs are forced to give quality care,
they will commue to deny costly treatments that can
prolong, or in my case, even save a life.

Pending federal legislation would restore the remedies of patients with employer-paid health care who are
unable to recover damages against an HMO or insurer that harms them, because state laws providing
damages are preempted by the federal Emplovee Retirement Income Security Act of 1974 or ERISA.
Consumers for Quality Care will fax daily the picture and story of another ERISA casualty to legislators

and opinion leaders until pending legislation is acted upon.
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CASUALTY OF DAY #2
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Dear Coﬂeague

: Consumers for Quality Care has launched a campaign to lift the ERISA protection
from managcc;l care plans, so that patients who have been injured by plan actions can
obtain help. };

Attached are the four latest examples of how ERISA plans fail to provide needed
care, but are protected against legal action. The stories of ruined lives are ewdence
of why we must act to make plans more responsxble :

Whether it is the Norwood or the Dmgell btll, we need to include ERISA reform in

| whate’ver Maxgaged Care Consumer Protection bill we pass this year.
. Lo 4 : - :

1 : - Sincerely,

| iy - Pete Stark
P - Member of Congress
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Untreated Infant Dies Due To HMO Clerical Error.
Famlly Has No Remedy f

Chad Aitken -
Woodland Hills, CA -

As Told By His Mother Heather
To have your life fall apart when one p;ece
“of the puzzie comes out is very devastating. This is

. what happened to my family when my HMO refused - .

to see my son. Chad. after a routine vaccine.
Chad died because of denied care by my
HMO. He was just one in a number of children and

adults who are getting hurt by the managed care

industry because they are treated like a number, nm a
human. -

 The difficulties began whenl took my 5 1/2-
“month old son in for a checkup. Chad was given '

vaccine shots at.this appointment which caused a
subsequent reaction. I called my HMO and requested
thev see Chad again. because of a reaction to the

_shots. At this time, the pediatrician became. hostile
~ with me and accused me of having used their facilities . . -
for six months without insurance. I was confused by

- this accusation because.{ had Jusl had -the baby five

months ago. and another one of my children had a’

minor operation. and no one had mcnuoncd our
‘insurance coverage before to us.
Although -we had been members of my

- HMO for over five years, the doctor told us that we ~

‘had been coming in under fraudulent cifcumstances
- and refused to see my son. This accusation was due to
a clerical mix up on our.insurance coverage dates
. through my husband’s ex-employer.
Refusing treatment after ~ an invasive
. procedure like drug injections is not only unethical. it
is unconscionable. .If doctors administer treatment,
they are supposed to follow through with the job-not

R.LP
leave it half way. When my son was refused
. treatment, I did what my HMO told me to do by .

giving Chad breathing treatments. for asthma. This
breathing problem was directly related to Chad's
adverse reaction to the vaccine shots. But without
my HMO seeing and treating Chad for this reaction,
what could have been prevented, became fatal. Chad
Aitken senselessly died on August 8, 1995. The
microscopic repon clearly indicated ‘that the cause of
death was due to Chad’s reaction 10 the vaccine shots. .
We feel the take over of the medical

" profession by HMO administrators is a threat to ‘the

health and safety of everyone-young and old. It is
apparent the HMO industry is only concemed with
wealth. not health. I have heard so many horror

‘stories because'my HMO was 100 busy and it did not -

matter to them what happened T Patients. 1 trusted

. this facility to take care of my children. As a mother

and a human being. I thought I was doing the right
thing. 1 never thought my HMO would abandon us.

"~ My life without my son has been
devastating and I wouildn’t want-to see another parent

~ go through the same mghtmare as we have been put

through. '

Because we received"our health care through
our employer, we can recover no damages against our .
HMO. ERISA. the Employment Retirement Income
Security (Act, contains an unintended loophole that
prevents me from seeking damages against my HMO

‘for denying Chad the care he needed. This law must

be changed. In the long run, my HMO probably saved

: moncy now that Chad is dead.

Pending federal legislation would restore the remedies of patients with employer-paid health care who are unable to
 recover damages against an HMO or insurer that harms them, because state laws providing damages are preempted by
the federal Emplovee Retirement Income Security Act of 1974 or ERISA. Consumers for Quality Care will fax daily

" the picture and story of another ERISA casuairy to legtstarors and opmxon deaders until pending Iegtstauon is acted

upon.
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| Connie Barcliff

| Santa Barbara, CA.

! In Novcmbcr of 1996 1 had a physical exam with
my long~umc physician. We discussed my symptoms and
his exam conﬁrmcd that | have a condition called
endomcmos;s This is when the lining in the uterus over-
grows, and r,nakes pregnancy nearly impossible. ,Smcc my
doctor is not contracted with my HMO, 1 called my
pﬁmarv carei;physician and he did. anolhcr thorough exam
-and confirmed the diagnosis. ~ He then prescribed
medication \‘a{hich I'have been takmg since December of
1996, i

n Fcbruary of 1997 my pnmary care physncmn

then refcrred)me to an OB-GYN specialist who was also

' antmclcd with my HMO. He too confirmed the .diagnosis

and rccommendcd 1 have surgery to .take care of the

prob!em
femhzauon’

In ‘March of 1997. my primary doctors office
called and told me that my HMO had denied the claim for
surgery. Tne office manager also fold me that my doctor
could no longcr help me because he had dropped my HMO
as of March Ist. She suggcstcd that 1 call my HMO
directly. ,-‘

) I gallcd my HMO and talkcd 10 a Membcr
Services Reprcscntatwe I was told that the best course of
action was 10 re-submit the claim to a Review Board. |
waited a month and in the middle of April called my HMO.
o In May I spoke with a lady from' Member

Servtces Sh? told me my HMO had once again dcmcd the
ciaxm due. to the “way my doctor had worded the
diagnosis.’.’.‘% Although she never told me the: doctor's
wording. sh¢ did say that the claim was for follow-up
- invitro-ertilization treatments which she said ‘were not
covercd by.my -policy.

. I next called my umon wh1ch provndes my
insurance coverage The union. representative reviewed
my benefit package with me, and in fact, / do have invitro-
fcmhzauon coverage.

I

He recommended a follow-up 'with' invitro-

j

l

1
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’ HMO Stonewalling Costs Wbman Fertility

. On May 7. 1997. 1 spoke tc another
Member Services Representative and told her
everything that had happened. She assigned me to a
different primary care doctor and requested that | go
to him to get another referral to see a specialist. In a
perfect world, that specialist would again submit a

- diagnosis to my HMO. and then my HMO would

again review the claim. )

When I called my new primary care
physician, I was told he no longer was accepting
patients from my HMO. Urrrrh!!!

Again I called my HMOand spoke to the
same Member Services Representative. She said she
would find yet another primary care physician,
however she informed me there was none practicing
in the Santa Barbara arca. She said she could assign
me a doctor an hour to the north or 50 minutes to the
south. 1 declined both. and requested an HMO doctor
in Sanmta Barbara area, even'if- that doctor pracuced
outside of the medical group.

This ordeal lasted 8 months” and 1 have
never received written correspondence from my
HMO regarding why my HMO claims have been
denied. 1am at a complete loss about how to deal
with the run-around I have received. My repetitive
requests to speak to supervisors at my HMO have
been stone-walled and 1 cannot understand my
HMO's negligence, especially in view of the fact
that the procedure l need can be. pcrformcd on an out-
panem basis.

| My experience tells me thaa my HMO
operates in a way that leaves their injured 50 upset
and frustrated that the person either gives up or
seeks another- medical care provider. Because | get

"my health care though my employer, the ERISA

loophole shields my HMO from damages for
delaying and denymg this medically appropnatc
treatment.

1 had to take care of my medical condition '

and time was of the essence if | ever planned to have
children. (To this day | have been unable to
conceive.) | wish to see the ERISA loophole closed

.and HMOs to be held accountable so that the

consumer has a remedy when they are faced with the
kind of stalling tactics that were employed by my
HMO in my case.

Pendmg fcderal legisiation would restore the remedies of pa:mus with emplover -paid health care who are unable to recover
damages against an HMO or insurer that harms them, because state laws providing damages are preemplted by the federal
Employee Re:cremem Income Securiry Act of 1974 or ERISA. Consumers for Qual:ty Care will fax daily the picture and story of
ano:i:er ER!SA casualty 10 legislators and opmcon leaders uniil pendmg legisiation is acted upon.

|
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Child With Brain Tumor Denied Access to Specialist

Sarah Pedersen
San Mateo. CA

As told by her mother. Brcnda

Sarah was born with a brain tumor. When

Sarah was three her doctors began a course of
aggressive treatment, including brain biopsies and
chemotherapy. While Sarah’s body struggled to
fight her disease, her father and I fought the
HMO to provide her with appropriate care.

Her neurosurgeon knew Sarah needed the |

expertise of a doctor specializing in brain tumors

"in children. But the HMO saw Sarah as-a.

diagnosis. not a child. - “What difference does. it

make cancer is cancer,” I was told when asking

for an appropriate referral.. ‘Like all HMOs, ours
had a list of preferred providers, and-there was no
one on the list specializing in tumors like Sarah’s.
Referring Sarah to a doctor in the plan, an HMO
representative told me, “We're not giving you
second best, ‘we're giving you what’s on the list.”

I'm a nurse and know my way around the
medical establishment, and it still took me
‘months to get Sarah the care she needed. Sarah’s
dose of Vincristine, a common chemotherapy

drug. was denied once by a clerk at the HMO .
~ because she didn’t know the computer code of the.
drug. People with no medical training are

making decisions about the medical treatment
you receive, regardless if your doctor knows best.

Once Sarah finally got to the right doctor,
her chemotherapy began. Everyone knows

chemotherapy' causes Séverc nausea and
vomiting. The same HMO that paid a CEO $895
million in a merger, denied Sarah a $54

- prescription to quell her nausea and vomiting

because it was “'too expensive.” :
The HMO won. They didn’t care about
Sarah and wished she'd just'go away. Her father
and I were lucky enough to be able to switch
insurance plans in the middle of a medical crisis.
Because Sarah obtained her health care through
her father’s employer, the HMO cannot be held

. legally accountable for denying or delaying valid -
- medical care because of an unintended loophole

in a federal law called ERISA. Until this loophole

is. closed, HMOs will have no incentive to

aggressively treat the sicknessin our society.
Sarah is eight now and doing well, but she

- still has a tumor and continues to be monitored. I

wish to see changes in our health care system that

- puts patients before profits. Until then, others will
" continue to suffer at the cost-cuttmg hands of the
HMO mdustry : . A

Pending federal legislation would restore the remedies of patients with employer-paid health care who are unable 1o recover

- damages against an HMO or insurer that harms them, because state laws providing damages are preempted by the federal
Employee Retirement Income Security Act of 1974 or ERISA. Consumers for Quality Care will fax daily the pxcmre and story of
another ERISA casualty to legislators and opinion leaders until pending Iegtsiat:on is acted upon.
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Stephen Keller
"~ Pacifica, CA.
I hive a cond:iiion called "atrial fibrillation” which
Jis an frreguiar r rhythm of the heart. | take medication
- to control this l have had this condition for 10
years.
Thrcc thmgs happcned to me wh:lc I was insured
under an HMQ that | consider to be medically
dangerous decx\;mns First, my wife called the -office
‘of my MD 10 it}form them I was having an atutack of
atnal ﬁbnllauon The office told her that the doctor
was booked up;and couldn't see me. We went to my

cardiologist ‘instead. (We pay for an individual’

‘health plan bccausc my ' cardiologist who 1 have
been going to for 8 years wasn't on the HMO pian)
If we were' mcdxcallv uneducated or didn't have
enough monev 10 pay to see the cardiologist. |
would not have had any medical attention at all
when my hcarxﬁwas beating irregularly.

Sccond.’my i;cardiologist wanted me to change
medication to 2 drug called Cordarone. He toid me
that' 1 would bfg hospitalized for about five days
while | took a \'icrv high dose of the drug to build it
up th ‘my system ! would then take a2 lower dose
da:h The HMO refused to  pay for the
hospuahzauon\ As a result. | had to- take a lower

" tbut; still qm:ef
penod of time.,

‘Duning the f!irst two weeks | was unable to go to
wor}. as my w:ff{: had to watch me for side effects of
the drug. Aftcrgthe dose was lowered. | could go to
work but could> not drive: a co- worker had to pick
me up o go to work. All in al it was 6 weeks

)

E

high) dose at. home over a longcr“

Consurners for
- Quality £ Care -

phone (3101 3920522
web: www.consumerwatchdog.org
email:cqc@consumerwaitchdoy.org

‘HMO Denies Heart Patient Access to Cardiologist, and
Hospltahzatlon For Drug Treatment

before 1 was lowered to the mamtcnancc dose and
could resume normal activities.

Third, during the period when | started on
Cordarone. | had several attacks of fibrillation. On
one occasion it was late at night, so my wife took me
to the emergency room. They put me on a heart

- monitor a couple of hours, then sent me home while

my heart was still beating irregularly. in the past, on

" another health plan, the hospital had admitted me for

observation when | went to the emergency room. i

.believe that they sent me home because they knew

the HMO plan would dock them under the capitation
agreement. This happened more than once when | was

- under the HMO plan,

- 1 have been lucky so far. but the law needs to be
“changed to make HMOs more accountable - for the
cost cutting decisions that they make. I get my health
care through my employer so I fall under what is

called an ERISA Plan. ERISA. the Employment

Retirement Income Security Act. shields my HMO
from damages if they make a cost cutting move that
maims or kills me. If I could find a lawyer to represent
me. 1 would be able to coliect only the cost of the care’

_ that was denied me. However, Iawycr fees are not even

guaranteed under ERISA, so finding represcmauon
would be difficult too.
ERISA works like a bank robber who gets caught

- robbing a bank and the only. penalty they have to

face if they get caught is returming the money they've
stolen. No jail time...nothing. If that was the law,
many people. would give up their_day job and.talgc
advantage of such a lax system. This is what is
happening within”the HMO industry under ERISA.
HMOs know there is no legal recourse if they deny or
delay expensive tests that may lead to expensive
treatments. They have no incentives to go the extra

" mile or even just give standard care.

The ERISA loophole must be closed and HMOs

- must be held accountable for the decisions they make.

Pendmg federal legislation would restore the remedies of patients with employer-paid healxh care who are
unable 10 recover damages against an HMO or insurer that harms them, because state Iaws providing
damages are p:;eemp:ea’ by the federal Employee Retirement Income Security Act of 1974 or ERISA.
Cansumers for Qualiry Care will fax daily the picture and story of another ERISA casualty to legislators
and opinion Ieaders until pending legislation is acred upon. -
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CONGRESS OF THE UNITED STATES =~ | JonTEconomc
- HOUSE OF REPRESENTA'ITVES . :
WASHINGTON, ‘o.c. 20515

FE f : S ‘June'5, 1998

CASUALTY OF DAY #3

Dear ColleagueA:

~ Why we need to provide malpractice protection for those in managed care plans:
the horror stories con’tinue ..the anecdotes pile up and prove a national problem.

Following are the latest Casualty of the Day reports from the Consumers for
‘Quality Care.

. eteﬁﬂ;a

Member of Congress . R

&3 Primed oo Recycied Paser.
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ERISA ??Casualry Of The Day

g June 12, 1998

As Told By His W:fe Patricia Pran

i
,My husband, William Prau, was

diagnosed by  his HMO with acute
pancreatitis and treated for a year and a half.
On January 26.11995 he died of cancer.

'In the weeks before his death we

experienced thmgs that I did not behevc‘

could happen in our country.
When William was first told he had

cancer, we were told by his physician that an -

oncologxst would examine William that
morming and work out a treatment plan. He
waited for 10 agonizing hours for this doctor
to show up. Her office kept telling him she
would: be there! but after she failed to show
up his physxcnan released him from the
hospnal I
B (i lumcdi out to be eight days before
the HMO could| get him into see a specialist.
and we will never know if that delay would
have made any ¢ dxfference
|
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HMO Delays Care for Cancer Patient

William Pratt | -
Vagaville, CA.

While he was in the hospital, there
was a failure to provide adequate pain relief
during his hospital stay. In fact, the on-call
physician discontinued pain medication that
had been ordered by his primary physician.

There were inadequate staff and poor
housekeeping conditions. And there was a
failure to provide comfort and compassion to
the patient and the patient’s family.

- Substandard medical care is just as
devastating as a major illness, and far too
costly. Thé laws must be changed to protect
the patients rather than protect the HMOs.

- ERISA, the Employee Retirement Income

Security Act, contains a little known loophole -
that prevents people like us, who receive
their health care through th&lr eémployer, from
seeking damages against their HMO.

; For a year and a half my husband -
was in almost constant pain. All of us in his
family are still suffering. This is not an”
isolated incident...it is happening far too
often.

Pending ‘federal ieg:s!anon would restore the remed:es ‘of patients with employer»pmd health care who are unable to
recover damages agams: an HMO or insurer that harms them, because state laws providing damages are preempted by
the federal Emplmee Retirement Income Security Act of 1974 or ERISA. Consumers for Qualiry Care will fax daily
the picture and srorv of another ERISA casualty 1o legislators and opm:on leaders until pending legislation is acted .
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HMO Denies Treatment
Skinless Girl Has No Remedy

Francesca Tencom, 1 |
Oakland Cahforma ‘ ‘ i

Eleven year old Francesca suffers

from Pemphigus Foliaceous, an auto-
immune disease in which the body’s
immune system becomes over active
and attacks the protein which adheres
the top layer of skin to the body.
Francesca's parents had to battle with
their HMO to insist upon appropriate
diagnosis and medical care.

According to Donald Tenconi,
Francesca's  father, Francesca's
medical and insurance ordeal began in
December 1995, when at the age.of 11

she developed what was diagnosed as a .

skin rash. By March, the condltlon had
spread and become worse.

could not attend school. During this
period, several requests. were ‘made for
referral to specialists outside the HMO.
These requests were denied.

Finally, on May 8, 1996 (almost 6
months after the first' appearance of
symptoms), the HMO sent biopsies to
out-of-network doctors and finally
obtained an accurate diagnosis. The

diagnosis was Pemphigus Foliaceous.
Even after receiving the diagnosis, the
Tenconi's -HMO still' insisted on
treating the disease primarily with its
own doctors. It was not until February
1997, over one year after the
symptoms first appeared, that the
HMO finally agreed to:allow Francesca
to receive care at Stanford Medical
Center, which possessed the doctors
capable of providing the best care

available in the San Francisco Bay Area.

Explalmng the prolonged and

‘ ‘unnecessary pain of lymg down without
'~ skin on your back for over one year,

By late "

April, the condition was so bad she .

Donald said “If you feel this pain you
will shed tears of pain, the same pain
that Francesca shed Tight after mght

. week after week, for many months.”

Because Francesca received her
health care through Donald's employer,
the HMO claims that ERISA shields it
from damages for delaying and denying
medically appropriate treatment.

Pending federal legislation would restore the remedies of patients with employer-paid health care who are unable to recover
damages against an HMO or insurer that harms them, because state laws providing damages are preemptéd by the federal
Employee Retirement Income Security Act of 1974 or ERISA. Consumers for Quality Care will fax daily the p:cmre and story
- of another ERISA casualty 10 Iegzslators and opinion leaders until pending Ieg:s!auon is acted upon. '
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As Told By Her Daughter. Sarah Jones
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HMO enrollees who get an outside doctor's -
opinion had better have deep pockets to pay: for

medical help they need. So far, a dispute
between outsidc doctors and my mother's HMO
‘has cost our famlly more than $15,000 in legal
fees. My mother is in critical need of life-saving
surgery that has already been postponed three
times because her HMO refuses to pay for it.

The dxspute between my ‘mother and her

HMO arose! when the HMO's doctors
recorhmended { a course of treatment that
world- renowned neurosurgeons -at UCLA

- Medical Center believe will endanger her life.
‘We wanted a second opinion because my mom
has an artery in her brain the diameter of a golf
ball that is calcnﬁed and brittle and full of blood
clots./ It has caused her to go blind in one eye.
At any time she could completely lose her sight
suffer a masswe stroke, or die. ;
The estimated cost for the surgery and
treatment UCLA ‘doctors  recommend  is
. $150,000. Advance payment is required. UCLA
doctors beheve 'my mother's condition is serious
and that surgery . must be performed as soon
possible. f
Initially my mom's HMO stated there is no
appeal process. Finally, someone explained

Ani
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Casualty of The: Day

Betty Woolfson
Stockton. CA

Consumei‘s for
Quality & Care

phone: (310} 392-0522
web: www.consumerwatchdog.org
- email:cqc@consumerwatchdog.org

HMO Refuses To Pay For Life Saving Surgery

there was no "complaint department” only a
“customer satisfaction department.”

Unable to reach an agreement with the
HMO, we had to take our case to Federal Court
where my mother, a middle aged, lower income

woman with no connections was given the

" responsibility to convince top specialists to take -

a day off from brain surgery to fly 500 miles
to testify on her behalf. She was unable to
persuade the experts to come to court. The

HMO suggested we enter into the arbitration

process which by law insists that each side pay
their costs when an HMO is involved, regardless
of who wins.

By the sheer fact that. HMOS have “endless

financial resources this mgkes it a cinch for

HMOs to prevail. When this. procéss bankrupts

- the patient, forcing them out of their HMO, it is

often taxpayers that end up picking up the tab,
saving the HMO from -having to shell out for
expensnve medical procedures.

Sadly, our story is not unique. - ERISA, the
Employment Retirement Income Security Act,
contains a loophole that allows HMOs to
sidestep accountability for denying or delaying
medical care. If this loophole were closed now,
families like ours would not have to suffer
financial’ and emotional ruin to get adequate
medical help for our loved ones.

‘ Pendmg Jederal !eg:sianan would restore the remedies of patients with employer-patd health care who are unable to
recover damages agamsr an HMO or insurer that harms them, because state laws providing damages are preempied by
the federal Empiavee Retirement Income Security Act of 1974 or ERISA. Consumers for Quality Care will fax da:Iy
the pxc'mre and slory af another ERISA casualty to leg:slators and opmzon leaders until pending Ieglslauan is acted

upon.
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HMO Demes Patient On Vacation Treatment
Women Suffers Stroke Flying To HMO, Dies

(Barbara)

Barbara Garvey | -
- Chicago, Illinois _ ,
R I P. - | o ~

: Chxcago resident. Barbara ‘Garvey, 54,
fell seriously ill during a Hawaiian vacation
due to an adverse reaction to her arthritis
drug. prescribed by her HMO doctor. ’

. The doctors in Hawaii correctly
diagnosed her condition and adviséd the
Garveys that she needed a bone marrow
transplant immediately.
physicians
Barbara shouldn't travel back to Chicago for

‘ this transplant since this would increase the .

risk of her suffering a cerebral hemorrhage
‘or infection during air travel. Barbara's
HMO review doctor back in Chicago
concurred with the Hawaiian doctors.

However,
Barbara's husband David that the HMO
would not be responsible for her treatment if
she remained in Hawaii and that she should
return to Chicago.

En route to Chxcago Barbara suffered a
stroke that paralyzed her nght side and left

her unable to speak.

Then  the
cautioned the couple that: -

‘protections.

HMO bureaucrats told

When she:‘ arrived in Chicégo. she was

. admitted to St. Luke's Medical Center, where
she died .nine days later of a cerebral

hemorrhage and other complications.
The HMO then attempted to use a legal

‘loophole to avoid all responsibility. That

loophole is contained in a law known as the
Employee Retirement Insurance Security Act
of 1974 (ERISA) which was  enacted well
before the era of managed care and was
intended to. provide.' workers- with benefits -
The HMO claims that because
Garvey received her health care through her-
employer the Garveys - cannot receive
damages for Barbara's death. HMOs have
been using ERISA. in . many cases
successfully, to shield ' them from
accountability when they tie doctor's hands
and direct patient's care lcading to injury or
even, in the case of Barbara Garvey, death.

* Pending federal legislation would restore the remedies of patients with employer-paid health care who are unable 1o
recover damages against an HMO or insurer that harms them, because state laws providing damages are preempted by
the federal Employee Retirement Income Security Act of 1974 or ERISA. Consumers for Qualiry Care will fax daily
the picture and story of another ERISA casualty 10 legislators and opinion Ieaders until pending Ieg:sia:zon is acted

upon.
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E R)SA éasualty Of The Day
| June 8, 1998

: Judxth Packevicz
Saratoga Springs, NY

A woman suffering from a rare form
of metastatxc cancer of the liver is being
denied life- -saving treatment by her HMO.
The HMO willnot pay for a liver transplant
recommended fby her oncologist with the
support  of all her treating physwxans -
causmo the woman to live out a death
scmencc i :
.Tudnht Packevicz has stmggled
‘agamst the slow -growing cancer and now
faces imminent death if the transplant is not
performed. Her quality of life, according toa
lawsmt filed May 27, 1998 in Federal Court,
Northem Dlsmct of New York, .is
mdescrlbably rruserable both physically and
mentally Her son, Thomas Dwyer is a
ready. willing and able donor. 13 friends of -
the family have also volunteered to donate a
part of thelr§ livers. The . recommended
treatment is available at Mt. Sinai Hospital n
[ )

|

I
|
5
t  Cancer Patient Denied Liver Transplant
|
|
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Living out HMO Death Sentence .

New York City and will cost an estimated
$345,000.
‘Ms. Packevicz is the mother of

“four children, stepmother of three and a

grandmother of nine. A well-known figure in
Saratoga Springs, she was an active and
successful singer in a Sweet Adeline quartet
until her illness forced her to stop last year.
The suit- was brofight under the
Employee Retirement Income Security Act
(ERISA) which applies to employee benefit
plans. Ms. Packevicz purchased the health
care through her employer. Under ERISA,

_she can recover no damages, only the cost of

the procedure denied in the first place.

The HMO denied the recommended
transplant on the grounds that it allegedly
“does not meet the medical standard of care
for this diagnosis.” No explanation of why
the recommended transplant allegedly fails to
meet community standards was provided in
the correspondence.

The lawsuit, filed under ERISA,
seeks. a temporary restraining order,
injunction and  permanent
injunction requiring the HMO to pay for Ms.
Packewczs cancer treatment. [t argues that
"community standards in the-State of New
York do not mandate slow, certain, miserable
hopeless, excruciating and inhumane death in .

plaintiff's case where there is a medically

recommended reasonably feasible alternative -
a few dollars away.” Ms. Packevicz's
physicians assert a very high probability of

“survival with significantly improved quality

of life if the transplant is performed.

- Under ERISA, should Packevic die
before receiving her transplant, the HMO is
liable for no costs at all.

Pendmg federae‘ :’eg:sianon would restore the remedies of patients with emplover-paid health care who are unable 10 .
recover damages agamsz an HMO or insurer that harms them, because state laws providing damages are preempted by
the federal Emp!ovee Retirement Income Security Act of 1974 or ERISA. Consumers for Quality Care will fax daily
the pzcture and star\ of another ERISA casualty 1o legzslarors and opinion leaders until pending legislation is acted

upon. , .
)



mailto:tmail:cqc@)consumtnr.'Q1Chdog,orll

FORTNEY PETE STARK ' : 2 COMMTTEES:
THIRTEENTH DISTRICT, CALIFORNA : o WAYS AND MEANS

CONGRESS OF THE UNITED STATES : JOINT EGONOMIS

- HOUSE OF REPRESENTATIVES
WASHINGTON, D.C. 20515

Tune 10, 1998
CASUALTY OF DAY #4

Dear Co‘lleague:

F ollowing are Casualty of the Day Teports for the week of June 8 from .
Consumers for Quahty Care. -

Ifar any one of us suﬁered this kind of treatment, we’d be screaming from the roof-

 tops. It is time to end the ERISA shield against malpractice relief and help ensure

* that managed care plans pay more attention to the quality of the care they provide.
Smgerely,

Pete Stark
Member of Congress
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 June 19,1998

i
]

i
i

'Pensioner'é Health Care Taken — Has No Remedy Under ERISA

§
i
! )
;

a{sey P Iski

' Towa |

Casey Patelski was a dedicated
employee of a leading aerospace

manufacturer for 28 years. He helped to -

design spacecraft and directed U.S.

i
i

astronauts at Mission Control in Houston. °

His future a{ppeare%i secure when he
retired in 1992, as/he had been
-promised generous! lifetime health’
benefits. - | { .

Six months later, even though he
had been guaranteed it in writing, that
promise was brokefl. His former
company announced that it would -no

longer . pay for non-union retirees” health

. i

coverage, and Patelski lost his health
care coverage. Betrayed, a wheelchair-
confined Patelski now faces his future
unsure, and frightened.

Because he had put faith in his
employers’ promise of lifelong benefits,
he and his wife now find themselves
without a budget for major medical bills.

|
-
I i
i

Consumers for
| Quality £3 Care

phone: (310) 392-0522
web: wivw.consumenwatchdog.org
email:cqc@consumerwatchdog.org -

“It doesn't ‘ta‘ke a :tjoéket scientist,
which I happen to be, to realize that I am

_ going to have continuing medical costs.”

he says. “I am afraid that any medical
emergency could financially bankrupt me
and my family.”

~"As it stands, ERISA is the only
federal law pertaining to employee
health plans and pension benefits.
‘Unfortunately, it supersedes state
insurance law and answers to almost no
regulation. In addition, any claims

- against the company by Patelski are

preempted by ERISA and would be
removed from state to federal court.
Once in federal court, Patelski would be
unable to recover any damages.
“Because ERISA does not set
standards for health benefits, employers
are free to do whatever they want,”
former United States Senator Howard
Metzenbaum, D- Ohio, said. “Despite
‘years of promises, employers can put

" clauses in their health plans, literally

overnight, breaking original promises
and reserving the right to termninate
benefits.”

Casey Patelski is~one of the
growing numbers of retirees who are '
learning the terrifying truth that, as a
result of ERISA, these promises are _
empty. Instead of beginning his golden
years of retirement peacefully, he now
faces the grim reality of having no health
benefits to speak of.

} N - . .
Pending federal Iegislati{on would restore the remedies of patients with employer-paid health care who are
unable to recover damag{gs against an HMO or insurer that harms them. because state laws providing damages
are preempted by the federal Employee Retirement Income Security Act of 1974 or ERISA. Consumers Jor

Quality Care will fax daily the picture and story of an

until pending legislation;is acted upon.
. i
i
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other ERISA casualty to legislators and opinion leaders
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‘. Cancer Patient Demed Treatment With nghest Recovery Rate

N ]

Edward Myce
La Quinta, CA

In November of 1997, I found out that I had
prostate cancer. After discussing treatment and
recovery options, my doctor advocated
surgery to remove the prostate. I decided to
get another opinion. After consulting with a
new doctor at Loma Linda University Medical
Center, I decided on a Proton and 3-D

~ Conformal Radiation treatment. The new

physician and his staff concluded that I was an ’

excellent candidate for the treatment.

The tumor was encapsulated
My P.S.A. count-was low .
* The results of the bone scan were
propitious g
4. Iam only 54 years old.

W —

The doctors at Loma Linda Medical Center
then contacted my insurer, which said that it
would pay for the full treatments. In fact, my .
insurer called back to inform me that the
insurance policy covered these treatments and
they'd notify the medical center that the
procedure had been authorized. The
authorization never ‘arrived at the medical
center. :

Womed about the delay of | my care. [

: Acalled my insurer, who told me that ‘they had

reversed the decision. The company claimed
that Proton and 3D Conformal Radiation was
"experimental and investigational.”

Loma Linda then faxed factual -
information to my insurer which explained
that the procedure was not experimental nor
investigational. Since June 1996, Medicare.
and many other insurance companies. have

~ accepted this procedure. The medical center

doctor also wrote a letter that discussed the
different recovery rates: for Proton radiation

the recovery rate is 98% versus 83% for
© surgery.

‘denied help. I asked my insurer what. other

After several stressful weeks 1 was stlll

treatments were covered. They responded by
saying “they could not say, it would be
practicing medicine.” After being passed back
and forth, like a ping-pong ball. | couldn't wait
any longer. On February 17, 1998, after
paying "up front." I began.my first of 44
radiation treatments. This a financial burden
on our family. Today. I have completed all 44
radiation treatments, and I am due fora
check up next week. I am scheduled with

Loma Linda for follow-ups through 2004.

- After all is said and done;, I'still feel

" that 1 have been denied needed care by an

agent 3000 miles away, seated at a desk and
appointed by-the company to ‘d'ét'!‘de the
quality of care 1 receive. ;

‘I'have worked for this we]l known

- company for almost 32 years and this was the
“first major claim I made. Because my insurer
_ is protected by "ERISA", I can recover no - .
damages against them. I do not have the
_ . resources to pressure my insurer to provide

. better care. Is this “ERISA”.law a fair and

* just medical/insurace law to employees‘? ;

"~ Not by any means. :

Lo
o

f
. l
v

Pending federal legislation would restore the remedies of patients with emplover-paid health care who are unable to
recover damages against an HMO or insurer that harms them, because state laws providing damages are preempted by
the federal Emplovee Retirement Income Security Act of 1974 or ERISA. Consimers for Quality Care will fax daily
the picture and story of ana!her ERISA casualty to legzslators and opinion leaders until pending iegtsianon is acted

upon.
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June 17, 1998
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; ‘Glcnn'Ne;lty
New York
R.IL P

Accordmg to a c‘ourt case f“ led by ‘the Nealy."

famlly \

In March :1992 Glenn Nealy, 35 years

old and the fatherf of two young boys, was
notified by his employer that there would be a

change in his health' care coverage and that he ’
could elect cover: age under one of three plans. -

Glenn chose a mgnaged care company after
receiving assurances from its agents that the
plan would enable him to continue treatment

" of his unstable angma and would allow himto .

see his cardiologist. The doctor was treating

Glenn w:th a complete drug regimen including

nitrates.| calcium blockers and beta blockers.
On April 2 1992, at the direction of the
managed care company Glenn went to the
office of a participating primary care
physxcnan for the’purpose of obtaining a
"referral” for follow -up treatment by his
cardiologist. However the managed care
doctor refused to 0sce Glenn until he had a
valid company card On’ April 3, Glenn
returned to the pnmary care doctor’s office

with a copy of his enrollment form, which the .
company advisedf would be accepted by their .

pnmary .care prowder Again, the primary
care doctor refused to see Glenn. Between
April 2 and Apnli 21, Glenn contacted

represemauves of;the managed care company
i.

i

~ Consumers for
Quality &d Care

phone: (310} 392-0522
web: wwiw.consumerwaichdog.org
email:cqc@consumerwaichdog.org

He‘art Patient’s Access To Cardmloglst Stone-walled
! ‘Dies Due To Mls-Managed Care

" to obtain a valid card. and it issued two

incorrect and invalid cards to Glenn.

On April 9, 1992, the primary care
doctor met with Glenn, but refused to give a
referral to the cardiologist, professing no
knowledge of procedures for allowing
referrals. The doctor renewed Glenn's angina
medications, but Glenn was unable to fill the

/prescnpuons because the compahy provided
- incorrect and invalid information to Glenn's

pharmacy. Between April 9 and May 18,
Glenn repeatedly tried to get the insurer to
authorize follow-up care by his cardiologist.
On April 29, the insurer, in violation of its

_previous assurances, formally denied in writing
Glenn's request for follow-up visits with'his

caridiologist, because they had “ a

‘participating provider in the area.” On May

15, after being repeatedly denied authorization

to see his cardiologist, Glenn obtained a

referral from hlS new doctor to see a
“participating” cardiologist with the managed

care company on May 19. On May 18, Glenn
- ‘died from a massive heart attack, leaving

behind his wife Susan, and his two sons.
Unfortunately for the Nealys, Glenn
received his health benefits through his

- employer. Under ERISA, the only legal
. remedy available to an injured patient is the
cost of the benefit delayed or'@emied. Susan

Nealy cannot recover economic losses -- such
as lost wages or-salary -- or non-economic

-losses. Because Glenn never incurred any
‘medical expenses, the managed care company

cannot be held responsible for any .costs and
Susan Nealy has no remedy for the wrongful
death of her husband

The District Court for the Southern
District of New York had no choice but to
dismiss Susan's claims for the breach of
contract, misrepresentation and wrongful
death. '

Pending federa! legzsia::on would restore the remedies of patients with emplover pa:d health care who are unable 0
recover damages agams: an HMO or insurer that harms them, because state laws providing damages are preempted by
the federal Emp!o_vcie Retirement Income Security Act of 1974 or ERISA. Consumers for Quality Care will fax daily
the picture and story, of another ERISA casualty 1o legislators and opinion leaders until pending legislation is acted

upon. i
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‘'Woman Denied _Fer_tilify B’én'eﬁts Retroacfively

Linda DeBenedictis o
Norwood Massachusetts ‘

Unfortunately, I had rccewed my heahh care’
through my husband’s private employer in
the mid 1980s. We were unable to conceive a
child. I had been covered by the insurance
- company for invitro fertilization services'in.
the past. But in 1986, invitro fertilization
was suddenly listed as an excluded benefit -
only after I applied for a claim. We believe
we were the only couple using the benefit and
that is why the insurer terminated it.

Through discussions with an employee
insurance representative we were led to
believe that our coverage would be continued-
since we had been approved in the past. As it
turned out, our future claims were denied.

We appealed to the Massachusetts Division of
Insurance. After months of frustration and
dozens of letters and phone calls, we learned
about the “ERISA™ laws which allowed my
husband s employer to legally stop paying -

for our treatment retroactively. We had

absolutely no remedy under the law.

In 1988 Massachusetts passed a law
mandating fertility. coverage. We were still
excluded because self-insured “ERISA™ plans
don’t have to comply with state mandates.

The Massachusetts Division™of Insurance

wrote us a letter stating that “the plan is not
subject to any of Massachusetts mandated
insurance benefits, including mfcrnhty

~ benefits.”

.We learned about “ERIS A“ thc painful way.

It’s critical for consumers to understand the
limitations, risks, and lack of redress under
self-insured ERISA plans. Most of us learn
about it:after the fact. It’s time to stop the .

abuses and protect consumers by reformmg

the “ERISA" laws.

Pending federal legistation would restore the remed;es of pa::ents with emp[aver—pald health care who are unable to
recover damages against an HMO or insurer that harms them, because state laws providing damages are preempied by
. the federai Emplovee Retirement Income Security Act of 1974 or ERISA: Consumers for Quality Care will fax daily
the picture and story of another ERISA casualty 1o legislators and opinion leaders until pending Iegzslauon is acted

upon.



i "
'l
|

ERISA Casualty Of The Day

June 15 1998

n
| |

3
1,
i
!
B
#

!

e

Alex Gilesi; managed care pian doctor failed

to give hxm crucial card:ac tests and to.refer himtoa

cardiol og:sl resultmc in the needless death of the

athletic nine- vear-old according to a lawsuil filed by

his familv. Bridget 1((?n es. Alex’s mother. claims the
“healih plan’s doctorjignored obvious symptoms that
require routine tests which could have saved Alex’s

. : g . . . o .
life. The company maintains that all claims. against it

are preeempted undelk" ERISA and should be removed
to federal’ ‘court wherF no damages are available. The
company/ 1S trying toi appeal the case.

Accordmg tto court documents;

: :

The heallh‘é} lan doctor saw Alex twice. less
than two months before his death. Al the first
appointment in 1995 the company's physician noted
that Alex had famlcq on three occasions while playing
baskctball mcludmg,one episode resulung in an
emeraency room v;s%t Fainting during exertion is-a
serious medical mdlcanon that should have been
evaluated lmmedxalely because it suggests a cardiac- -

_related problem. Not only did the heaith plan doctor
fail to order any tests but he also failed to obtain an
appropnate history of Alex’s condition. The doctor
did not even take Ale,x s blood pressure, pulse, or -
respiratory rate. }2 4

i

i 1
i !

>

Collap gd Boy -- A Cardiac Risk --
|
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. Told To Take Gatorade, Dles

Alexa_ndtér Giles,
Houston, Texas
R.1.P.

The managed care doctor should have
recognized the potential seriousness of Alex’s
condition and referred him to a pediatric cardiologist.
Instead. Bridget Giles was simply told to give Alex
Gatorade.

- Two weeks after the first visit. Alex fainted
again. A day later. he saw the same plan doctor. On
this subsequent visit, the company’s doctor again
failed 10 gather an adequate history of the condition
and took only Alex’s blood pressure. The doctor did
order a biood test and planned to do an EKG, but he
never followed through with the test.

Two weeks later. at the framtee demand of
Ms. Giles. the plan doctor relented and referred Alex
to a pediatric ear. nose and throat doctor. The
specialist referred Alex to a pediatnc neurologist.

_ Unfortunately, the original plan physician failed to
follow Alex’s condition and never obtained the critical

. cardiology consult which would have saved Alex’s

life. Alex’s cardiac condition went untreated and he
tragically died shortly afterward undiagnosed.

If the managed care company has its way in
court and removes the case under ERISA, Ms. Giles
will be unable to recover any damages for her son's
delayed care and wrongful death from the plan. Since
Alex died before getting his treatment, the managed
care company, under ERISA, can be heid hable for
nothing in the case of Alex Giles.

Pending federal Ieg:slanon would restore the remedies of patients with emplover-paid health care who are unable 10
recover damages agamst an HMO or insurer that harms them, because state laws providing damages are preempted by
the federal Empiovee Retirement Income Securirv Act of 1974 or ERISA. Consumers for Quality Care will fax daily
the picture and story af another ERISA casualry 1o Ieg:slaters and opmzon teaders until pending legislation.is acted

upon. f
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BILL THOMAS, CALIFORNIA, CHATAMAN
SUBCOMMITTEE ON HEALTH

NANCY L JOMNSON, CONRECTICUT
JiNV MCCRERY, LOUSIANA.

JOHN ENSIGN, NEVADA

JON CHAISTENSEN, NEBRASKA
PHILIP M. CRANE, RUINOIS

AMO HOUGHTON, NEW YORK

SAM JOHNSON, TEXAS

ORTNEY PETE STARK, CALIFORNIA
BENJAMIN L CARDIN, MARYLAND
GERALD D. KLECZXKA, WISCONSIN
JOHN LEWIS, GEORGLA

_ XAVIER BECERRA, CALIFORNIA

“Ex Osn00?
Bitl ARCHER, TEXAS
CHARLES B. RANGEL, NEW YORK -

COMMITTEE ON WAYS AND MEANS,

‘U.S. HOUSE OF REPRESENTATIVES
WASHINGTON, DC 20515

 SUBCOMMITTEE GN HEALTH
" June 17, 1998

Dear Colléague: L

H
i

BILL ARCHER. TEXAS, CHAIRMAN
COMMITTEE ON WAYS AND MEANS

A L. SINGLETON, CHIEF OF STASF
CHARLES N. KAHN Ui. SUBCOMMITTEE STAFF DIRECTDR

JANICE MAYS, MINORITY CHIEF COUNSEL
BUL VAUGHAN, SUBCOMMITTES MINORITY

'CASUALTY OF DAY #5

Following areCasualty of the Day repcirts for the week of June 15
from Consumers for Quality Care--more proof of the need to hold all
health plans, including ERISA plans, liable for medical misconduct.

Sincerely,

. ' Pete Stark
- - Member of Congress

v
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HMO Mlsses Dlagnos1s & Denies. Referral, Endangenng Woman s Fertlllty

Charla Cooper
San Francxsco CA.

: i
- ;vi
i

'
H

1 orxgmally went to my HMO for
what I thought were some fairly routine
gynccologlcal tests. Two years later,
exhausted from battling them for correct
care on any levcl I have probably lost
my fertility duc to the HMO's
negligence. j
| My hcalthcare problems involve
two dxagnoses both of which were
totally rmstreated by my HMO. I have a
pre-( cancerous cervical condition called
‘"hlgh grade dysplasm which can easily
turn'into cancer Fifty percent of high
grade dysplasxa cases progress-to
invasive canéer and I am in a high risk
category because of my family history
of cancer. Instead of treating this
condition proacuvely, as it should be,
my HMO did not return my phone calils,
sche}duled procedures 3 months after

they were needed and returned test
results up to two months after the tests
were performed. .
' I still have the pre-cancerous
condition since it would require an
expert surgeon to operate in order to
avoid damage to my cervix. However,
despite acknowledging their rflistakes.
the HMO steadfastly refused to pay for

_ care from an expert‘surgeon.

My even mmore traumatic
diagnosis involves "premature ovarian
failure," which probably means I will
not be able to have my own children.
However, the really maddening thing is
that the HMO totally missed this
diagnosis until it was too late. Had the
HMO done the appropriate tests when I
first saw them, I would still be able to
have children. But the HMO denied the
tests, probably for reasons of cost, and
now it is probably too late. I understand

_from other physicians that this particular
negligence is costing many aamen their
fertility.

} Because I received my health
care through my employer, my HMO
can claim, under ERISA, that I am not
entitled to damages against them for

‘their denials of fertility coverage.

Pendmg federal Iegtslanon would restore the remedzes of patients with employer-paid health care who are
unable to recover damages against an HMO or insurer that harms them, because state laws providing
damages are preempred by the federal Employee Retxremenz Income Security Act of 1974 or ERISA.
Consumers for Qualm Care will fax daily the picture and story of another ERISA casualty to legislators
and opm:on feaders until pending Iegtslauon is ac:ed upon.
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- Delayed Benefits
Costs Man HlS Testlcles

-Frank Wurzbacher :
Oavmgton, KY

Aécording to court documents:

* Frank Wurzbacher, a retiree, had surgery

for prostate cancer and was taking
monthly injections of a drug called .
lupron to keep the cancer from returning.
In January of 1995, a new :
. insurer took over as the third-party
administrator of his retiree health plan.
It announced it would pay only 80% of

the allowable charges for his treatment," '

rather than the 100% it had been
covering. : :
' The change would cost Frank

~ $180 a month, a charge he could not
afferd. Afterseveral months, Frank’
doctor said he could not continue to
provide the injections w1thout recovering
his costs.

The one alternative Frank’s

" doctor gave him, and the one that would - -

be covered in full, was castration.

- After making several calls to his
insurer and having no luck getting the
company to change it’s mind about the
injections, Frank took his doctors
advice.

Frank had the surgery on

September 18, 1995. When he got home,

there was.a notice waiting in the mail

from his insurance company saying they
would go ahead and pay the full cost of

the m}ectmns

, The insurance company had -
actually decided more than a month
before that it would cover Frank'’s
injections in full. But administrative
snafus, including failure to enter the

- information in the insurance company

computer, kept the information from
Frank despite his repeated inquiries.

Frank asked for compensatory
damages from his insurance company,
alleging negligence under state law,
among other things.

A federal district court -
dismissed the complaint, ruling that
Frank’s claims are preempted by ERISA.

* “The court finds that this case is based
-on a denial of benefits claims which is

clearly preempted by ERISA,” the Court

“said.

“Frank has no recourse and will

‘get no compensation for this tragedy.

Pending federal legislation would restore the remedies of patients with employer-paid hea[ik care.who are
unable to recover damages against an 'HMO or insurer that harms them, because state laws providing
damages are preempted by the federal Employee Retirement Income Security Act of 1974 or ERISA.
Consumers for Quality Care will fax daily the picture and story of another ERISA casualty 10 ieg:sla:ors
and opinion leaders until pending legtslmzon is acted upon
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Shrrley Moore

' Umon City, CA
RIP

As told by her daughter Norma Lowe

In January 1997, my mother .went to her

HMO with pain m her right ribs and a heavy cold.
After a chest X- ray was taken, the doctor dlagnosed
lung |cancer. What the HMO's doctor failed ‘to
diagnose was that my mother also had bone cancer.
Momiasked the dpctor why 'she was havmg so much
. pain on the nght side since the lung cancer is on
the Ieft The HMO doctor looked at her X-ray and
said- she had a cracked rib, yet the written report
says |ev1dence of'an old fracture.”

| The HMOs doctor did not make any
further mvestrgauons despite my mother's
complaints of rib pain. A course of treatment was

decidéd upon, consrstmg of. chemotherapy and’

radratlron therapy Mother had to be hospitalized
on more than one occasion during her

chemotherapy treatment For example, during one

chemotherapy treatment she was given too much '

lntravenous ﬂurd which “caused her to go into
congestlve heart failure. We were veéry
drsappomted to note that the doctor treating her
cancer never vrstted her while she was -in the
hosprtal to check1 on her.

; After the chemotherapy, mom was
referred 1o a non- HMO hospital to recewe radratlon

(i

phone: (310) 392-0522
- web: www.consumerwaichdog.org
o UN((L email:cqc @consumerwaichdog.org

HMO Falls Bone Cancer Patlent

therapy. The doctor at this hosprtal requested a bone
scan be’' performed as he was concemed about my
mother's complaints of rib pain. This bone scan was
performed at the original HMO on April 24. No one
called us from the HMO to tell us the results!

’ My mother retumed to the other hospital a
week later where the non-HMO doctor presumed we had
been informed of the results of the bone scan. He was
shocked to learn we had not, especially since the scan
showed that my mother had bone cancer. We found this
lack of communication to be totally afid completely
unacceptable. ’

We then made an ‘appointment to see our HMO
doctor on May 5. We were told that my mother did not
have the HMO's. coverage.” We tried to explain there was
a clerical error and that my mother was covered. Even
after we gave the name and number of a person who' could
verify this, they insisted we pay for the visit. We were
embarrassed and humiliated in full view of other
patients., .

Our HMO doctor then scheduled a CAT scan for
my mother. - The results of the scan showed that the
cancer had spread and was going to continue to.
However, the HMO doctor failed to diagnose a ¢ancerous
cyst on my mother's spinal cord. She was crippled as a
result of this cyst.

My mother succumbed to the cancer on October
28. 1997. -
' We are very dissatisfied with the continuity of
care provided to our mother by her HMO. We are
especially upset about the lack of pain management she
received. Cancer that affects the boné®™fs extremely
painful, yet they failed to give—her proper pain
medrcatlon on numerous occasions.- We wanted to be
assured by the HMO that necessary medical care be given
to our mother, and that she would be treated in a caring,
courteous and professional manner. We feel the care was
substandard and our mother was mrsdlagnosed and

improperly treated.

Unfortunately, my mother received her health
care through her employer, so the HMO is protected by a
loophole .in.the federal ERISA law. Therefore, we are
unable to recover damages. If the’ HMO -feared such
damages, maybe they would have been more concerned
about my mother's care.

Pendmg federal Iegtslat:on would restere the remedtes of patients with employer-paid health care who are
unable 10 recover damages against an HMO or insurer that harms them, because state laws providing
damages are preempted by the federal Employee Retirement Income Security Act of 1 974 or ERISA.
Consumers for Qualttv Care will fax daily the ptcture and story of another. ERISA casualty to legtslators
and opinion Ieaders until pendmg legtslanon is acted upon
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HMO Denies $1 10,000 Surgery Recommended By HMO’s Doctor

Patlent Forced Into Debt

Debra Moran
‘Winfield , IL

My managed care nightmare began in
July of 1995 when I developed pain in my hand,
wrist, elbow, shoulder and neck. The pain proved
10 be a symptom of Brachial Plexopathy and
Thoracic Outlet Syndrome —~ two related
conditions that impair circulation and neural
transmission. As the conditions worsened, the
pain grew. But I continued to get the run-around
from my HMO, which refused to refer me to the
right specialists and denied coverage for the
surgery that my HMO primary care- physman
deemed medically necessary.

In fact, I had to learn about my -
condition through my own research and an out-
of-pocket evaluation by a specialist in'Virginia.
When this specialist confirmed diagnosis of the
circulation and nerve damage, I returrzd to the
HMO and asked for a referral to her. They took
five months to deny the referral and I received no
treatment in the interim. My pain grew-worse. I
could not cook. clean, go to work or feed myself.

T

After two and a half years of stonewalling

by my HMO, the nerve in my neck and shoulder

was scarred and destroyed. The out-of-the-HMO
network specialist in-Virginia recommended surgery
to repair the nerve and restore circulation. The
HMO denied payment for this $110.000 procedure,
claiming it was not medically necessary. even

though my pain was medically documented and my

primary.care doctor in the HMO concursed with-the
specialist.. I mortgaged our future and our house. as

* well as our 401Kk, to pay for this surgery.

Today, I am well. The nerve and
circulation damage is healing. The HMO would
only pay for hack and cut surgery that would have
cut into my neck, left me scarred and in pain. and

. taken years to recover. I would have never been

better because the nerves were damaged and could
not be left alone.

Until this day, my HMO refuses to pay for
the procedure that saved my career and my quality
of life. Because I receive health care through my

- husband’s employer, the HMO will never have to

pay more than the cost of the procedure they were
supposed to pay for in-the first place. [And ERISA’s

" standard for proving an “arbitrary and capricious”
‘denial to recover even those.costs is much higher

than the “medically nccessary * standards under state
law.] B
Due'to ERISA, the HMO wil[TeVer have
to pay damages for the pain they have causedor
even my wage loss. If the HMO knew they would
have to pay damages, I don’t think they would ever
have treated me this way. I thought I had more
rights, but instead ] am paying huge credit card

finance fees to pay off this procedure.

Pending fedéml legislation would restore the remedies af patients with employer-paid health care who are

unable to recover damages against an HMO or insurer

that harms them, because state laws providing

damages are preempted by the federal Emplovee Retirement Income Security Act of 1974 or ERISA.
Consumers for Quality Care will fax daily the picture and story of another ERISA casualty to legislators
and opinion leaders until pending legislation is acted upon,
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Phyllls Carmon s health insurer
delayed her medlcally appropriate
cancer treatment for three months. By
that time her cancer had developed
beyond treatment and she died weeks
later. | |

In 1991 Phylhs Cannon was
diagnosed w1th acute myeloblastlc

leukemla When she went into I‘leSSIOH -

her doctor urged that she undergo an
autologous bone marrow transplant
(ABMT). Yet her HMO delayed
authorization for three months, by

- which fnme the cancer had returned and -

Mrs. Cannon could no longer benefit
from the treatment

!
Her HMO clalmed that Cannon's

bone marrow transplants would be
nE
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| Cancer Patient Dies From HMO Delays
| Has No Remedy

- Phyllis Cannon
Oklahoma Clty, Oklahoma

"experimental,” yet this procedure was a
covered benefit under Cannon’s policy.
She died just weeks later. Because Mrs.
Cannon received health insurance
through her employer, the ERISA
loophole prevented the HMO from
paying a price for its delay and gave
Phyllis' husband, Jerry Cannon, no
remedy for his wife's death.

Judge John Porfilio, of the Tenth
Circuit Court of Appeal, noted the
problem of ERISA's broad preemption of
remedies for wrongful death, stating that
"Although moved by the tragic
circumstances of this case, and the
seemingly needless loss of life that
resulted, we conclude that the law-gives
us no choice but to affirm” that Mr.
Cannon has no remedy for his loss.

Pending federal legislation would restore the remedies of patients with employer-paid health care who are unable to
recover damages agcizins: an HMO or insurer that harms them, because state laws providing damages are preempted by
the federal Empe’ovéle Retirement Income Security Act of 1974 or ERISA. Consumers for Quality Care will fax daily
the picture and stom of another ERISA casua[tv to Ieg:sla:ors and opinion leaders until pending legislation is acted
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Dear Colleague:

. COMMITTEE ON WAYS AND MEANS

U.S. HOUSE OF REPRESENTATIVES
WASHINGTON, DC 20515

SUBCOMMITTEE ON HEALTH

June 23, 1998

'CASUALTY OF DAY #6

BILL ARCHER, TEXAS, CHAIRMAN
 COMMITTEE ON WAYS AND MEANS

AL SINGLETON, CHIEF OF STAFF
CHARLES N. KAHN H1, SUBCOMMITTEE STAFF DIRECTOR

SJANICE MAYS, MINORITY CHIEF COURSEL
BILL VAUGHAN, SUBCOMMITTEE MINORITY

Enclosed is the 6“‘ week of examples of why we need to amend the laws protectmg
HMOs against malpractice complaints. ' :

These are moving and dramatic examples of why refonn of ERISA must be part of

managed care reform

Member of Congress
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' HMO Fails To Take X-ray, MRI or CT Scan

; For Patient Who Suffers Neck Fracture in Auto Crash

gl g~ v,

fary Betts- Dumonte
Alameda, CA

SR _gx:::.—x:: N *:ms&

g I amla former paralcgal and office
manager. | have traveled the world, I was an all -
aréund athlete - I skied, played tennis, golfed,

and scuba dived. On September 11, 1994, I was

in an auto accxdem in which I incurred a severe
head injury after my head hit the windshield. I
was 1mmedxa1e|y taken by ambulance to the
coumy hos;ma] .
Because 1 was an HMO member I was.

N tranlusferred the next day to my HMO where I'was
admmcd to the surgncal service. Despite having
suflfered severe trauma, and despite having
symptoms whnch suggesxed that I had suffered
nerve damage ‘and possibly a broken neck, the
HMO‘s records show that they failed to take a
smgle x-ray, MRI or CT scan of my neck.

t

acc‘eleratmg problems with my hands and

excruciaung pam complaints essentially ignored

by my HMO.; iAt the conclusion of my five day

stay at the HMO 1 strongly protested that I was
in too much pam to be discharged and that |

i H
i i

Durmg my stay, ] complained about -

could not use my hands. My complaints were
dismissed, and I was discharged against my
wishes and sent home ina laxn wlthout any
home care.

The HMO did not diagnose my broken
neck until the end of November 1994. Two and

a‘half months after my accident. despite the fact .

that I was in terrible pain during that entire
period, an MRI was finally done in late
November. It demonstrated that I had between 8 -
and !1 fractures in my neck, including two
vertebrates that were completely broken up; what
are called ring fractures. Further, I was not fitted
for any type of brace to support my neck until
three weeks later. I was told to drive home that
same day in spite of the fracture and obvious
instability. :
I had a major operation to stabilize my
neck on January 19, 1995 including the bolting
of a plate into my neck. However because of the

- long delay in diagnosis, I suffered permanent
“injury to my hands which make me unable to

work and causes me chronic pain. | believe if
had been promptly and properly treated most or

- all of my disabilities and pam could have been

prevented.

Unfortunately because TTeceive my
health care through my employer, my HMO
claims it is protected by the federal ERISA law.
Even though, as a result of their lack of
providing vital care, I am suffering from chronic
pain and unable to work, I have no means to
recover damages from my HMO. The ERISA
law must be changed in order to make these
HMOs accountable.

Pend:ng federal legislation would restore the remedies of panems with emplover-paid health care who are
unable to recover damages against an HMO or ::zsurer that harms them, because state laws providing
damages are preempted by the federal Emplovee Retirement Income Security Act of 1974 or ERISA.

) Consumers for Qualire Care will fax daily the picture and story of another ERISA casualty to Ieg:sia:ors

and opinion Ieaders until pending Ieglslanon is acted upon.
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Patient With Congestive Heart Failure
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Told That He Has Stomach Gas By 1-800 HMO Cle_rk

, David Pollard
N Rancho Cordova, CA

As told bv his wife Mary Ann Pollard

My husband David, whe is 63 and
has a 15 year history of diabetes, woke up
on Good Friday this year complaining of
not feeling well. He told me he had woken
during the night feeling ill and “drained",
and had an episode of violent vomiting.

Over the next two days he did not feel any -

* better and started to feel short of breath.
We called our HMO's telephone advice liné
and related David's symptoms, including -
his breathing problems. We were advised
David had a “bad 'stomach” and told to buy
over the counter -antacid. After a day and a
half, it was apparent it was not working and
David was feeling more out of breath. At
~night he had to sit up to.sleep, as he could

not catch his breath lying down.

We called the HMO telephone
advice line again. This time we were
advised to go to the HMO's Emergency
Room. David had an EKG taken by a
technician, his lungs were listened to, and
he related his symptoms. We were told

-David was suffering from gas. and that

there was a stomach bug going around. He
was advised to keep taking the antacid.

- Another day passed and David was
no better. His shortness of breath
increased. We again called the HMO .
advice line. We were on hold for an hour
and then disconnected. We cdlled back and
eventually spoke to someone, and were
again advised that David should carry on
taking the antacid.

The next day, when David woke

from a nap, he got up to walk, but found
he could only take a few steps, as he could

hardly breathe. We called 911. When the
paramedics arrived they immediately
listened to David's chest and told him that
he could not breathe because his lungs
were filling with fluid. They took him to
the hospital where he was-seen by another .
doctor who told him he had congestive
heart failure and kidney failure. They
stated that he had.a heart attack the first
night when he was vomiting violently.
David was then admitted to the

-hospital. It was determined that he needed
" triple bypass surgery. David had the

surgery and is now recuperating.

‘Now we are left in a positiomofnot being
able to trust those who we shouid have the
* most trust in, our HMOs. We are now

extremely wary of everythmg the HMO
does.

Because David receives his healthcare
through his employer, he is subject to the

- ERISA loophole. We are denied the ability
to get damages. The ERISA loophole -

must be closed so that the HMOs can be
held responsible.

Pending federal legislation would restore the remedies of patients with employer-paid health care who are
unable to recover damages against an HMO or insurer that harms them, because state laws providing
damages are preempted by the federal Emplovee Retirement Income-Security Act of 1974 or ERISA.
Consumers for Qualiry Care will fax daily the picture and story of another ERISA casualty 10 legislatars

and opinion Ieaders ‘until pending legislation is acled.upon
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| HMO Refuses To Authonze Heart Bypass Su.rgery.

Halfhdell :
Lakeport CA

As told by hr_s wife Lmda Reudell
!

Hal islan HMO member and has a history of
‘hypertension ,and dxabetes He was raking leaves -
one day when he suffered chest pains. We called
our family doctor whoirecommended we go to the
nearest Emergency Room {not an HMO hospital}.

There my husband was examined by a cardlologzst' .

who wanted to perform an angiogram, and called |,
our HMO to advise thern of his condition. Our HMO
refused to authorize an angiogram. They advised
us to go to their hospxtal in Santa Rosa, which we -
did. Some tests were done at the HMO hospital.. but
no angiogram. ,;

When the tests were complete the doctor
said we should go home or stay in a motel _
overnight and come back in the morning, as Hal
did not meet the cﬂteria for admission. I called

. our cardiologist and related these events. He stated-

emphatically that Hal needed an angiogram and
hospltahzauon Our card:ologxst spoke to the
HMO doctor, to no avail. As we proceeded to leave

- the ER, Hal began to expenence chest pain again.
He sat down near the entrance and I tried to get him

help. The doctor would not see him.

),
\ K "

o Patient Saddled With $50,000 In Bills

Disgusted, we drove home The next
morning we spoke to our HMO's cardiologist who
claimed Hal had refused treatment and would not
authorize any further tests. The conversation with
the HMO cardiologist was so frustrating that Hal
began having acute chest pain and turmned ashen.
We went to our local hospital. We again called our
HMO to authorize treatment and they again
refused. An EKG showed that Hal had a heart
attack! An angiogram was performed by the
hospital. It showed Hal had five blockages in his
heart and needed triple bypass surgery. Our
cardiologist called our HMO and asked them to
authorize the surgery. They refused. The surgery
was performed the next day and proved to be a
success, and Hal continues to enjoy a good quality
of life to this day. However, we now have
approximately $50.000 in medical bills.

In order to recover the costs of Hal's care,
we began our HMO's arbitration process. We
struggled to get a hearing for over five years.
Meanwhile. we were being sued by two medical

‘providers for the outstanding bills incurred. We

initially contacted our HMO's administration to
try and resolve this issue. We were shuffled -
between health plan administration. our personal
doctor and our HMO's "patient advocate” before we
could begin the arbitration process. We requested a
copy of Hal's medical records; it was eight months
before we received a complete set. We feel our HMO
did all it can to delay the asbitration process and

_deliberately frustrate us in our search for redress.

Finally, we went to arbitration with our
HMO. In spite of the fact that the HMO denied Hal

" care in a critical condition, the arbitrator

dismissed our case. Because Hal received his
health care through an employer, the ERISA
loophole allowed the HMO to avoid accountability.
The arbitrator found that ERISA preempted our
claims of fraud and negligent misrepresentation.

Pending federal legzsiatwn would restore the remedies of patients with employer-paid health care who are
unable to recover damages against an HMO or insurer that harms them, because state laws providing damages
are preempted by the federal Employee Retirement Income Security Act of 1974 or ERISA. Consumers for
Quality Care will fax datly the picture and story of cmother ERISA casualty to leg:slators and opinion leaders

until pending leglslatmn is acted upon.
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HMO Denies Quadriplegic Child Vital Therapy & Chance to Walk |

. Raleigh NC

Ethan Bedrick was born January 28, 1992.

* During the delivery. there were complications and’
he was asphyxiated. As a result. he suffers from -
severe cerebral palsy and spastic quadriplegia.
Hyper'toma from the quadriplegia impairs the
motor functions in all four of his limbs. =

Without proper treatment. the hypertonia
can get much worse. The hypertonic muscles must
be stretched regularly. to avoid shortening and
inflexibility. Therefore. Ethan was put on an
intense regimen of physical. occupational and
speech therapy to help him throughout his
development. '

When he was 14 months old, Ethan s HMO
unexpectedly cut off coverage of his speech therapy,
and limited his physical and occupational therapy
to only 15 sessions per year. This-sudden change

-was the recommendation of an HMO doctor 'who
performed a “utilization review" of Ethan's case.
The HMO has a doctor perform a “utilization
review” to look for places to cut off or reduce
unnecessary services, and thereby reduce the cost
to the HMO. The reviewing HMO doctor called
Ethan's pediatrician who told her that Ethan had a
50% chance to be able to walk by the age of 5. The
reviewing HMO doctor decided this prognosis was
of "minimal benefit” for further therapy, and so

Ethan's coverage was cut. The HMO doctor never
even met personally with Ethan, his family. or his
regular doctors during the review.

The denied coverage was finally reviewed a
second time in October 1993. This time the HMO
affirmed its position with a second HMO doctor.:

‘Though several months had passed since the

initial review, the new HMO doctor did not update
Ethan's file or contact any of his physicians.
Instead. he relied only on his general knowledge
and a single New England Journal of Medicine
article on physical therapy a and child development.
The article was published in 1988, four years
before Ethan was even born!

In addition. the second HMO doctor further

" denied Ethan prescribed therapeutic equipment.,

including a bath chair and an upright walker. It

* was claimed that they were merely “convenience

items", not to be covered by the HMO.

In 1994, exhausted of options, the Bedricks
filed suit in state court against the HMO. The HMO
had the suit removed to federal court where they
would be shielded by the federal ERISA law. .

The federal circuit court concluded in 1996
that the HMO's decision to restrict Ethan’s therapy
was “arbitrary and capricious”, as their doctors’
opinions were groundless and riddled with
conflict. The court also ruled that the HMO's
guidelines do not require "significant progress” as
a precondition to ‘providing mcdncally necessary
treatments.

The court even stated, that “it is as
important not to get worse as It i$ to get better. The
implication that walking by age five... would not be
‘significant progress‘ for this unfortunate child is
simply revolting.”

Still, because of ERISA, the Bedricks are
left with no means of restitution for Ethan’s
therapy loss, and face the future with only limited
care and equipment for him. The HMO will pay no
damages.

Over the period of reviews and litigation,
Ethan lost three critical years of therapy that will
cost him for life.

Pending federal legislation would restore the remedies of patients with employer-paid health care who are
unable to recover damages against an HMO or insurer thdt harms them, because state laws providing damages
are preempted by the federal Employee Retirement Income Security Act.of 1974 or ERISA. Consumers for
Quality Care will fax daily the picture and story of another ERISA casualty to legislators and opinion Ieaders

until pending legislation is acted upon.
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i CASUALTY OF DAY #7
i
DearlColleague:

Enclosed areithe Casualty of the Day for week #7, showmg why Congress needs to
enact legislation to make managed care plans accountable for malpractice.

|

!

These are tragic stories--and the anecdptes clearly mount up to a National problem.

!
|

Sincerely,

o o Pete Stark

Membéfr of Congress
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HMO Igndres Cancerous Mole
Delays Change of Doctor

Peggy Earhart
Sun Valley, CA
R.LP. .

As Told Bv Her Husband, Montague Bancroft

My wife was 63 years old and was being
treated at her HMO for arthritis. This
treatment involved her seeing her doctor once
every six to eight weeks for cortisone shots
(a steroidal anti-inflammatory drug.) During
this period of treatment, she noticed a mole
on her ankle. She brought this mole to her
HMO doctor's attention and her doctor
reassured her that it looked fine and she
should not worry about it.

Initially Peggy trusted the doctor' s
judgement. However the mole changed shape
and color. Peggy brought these changes to
the attention of her doctor. The HMO doctor
gave the mole a cursory look and again -
reassured my wife that it was fine. On the-

next visit my wife once again pointed out
changes in size and color. Again the HMO
doctor paid no more than lip service to my
wife's concerns.

Worried and exasperated, my wxfe
requested a-change of doctor. She filled out
the necessary paperwork and waited, and
waited, and waited. Six months later the
HMO finally responded, permitting my wife

‘to see another physician. The first time she.

saw the new doctor he examined the mole
and immediately referred her to a
dermatologist. Thie dermatologist took a
biopsy and found that the "mole" was in fact
a malignant melanoma.

Further tests were then ordered.

_ Unfortunately it was determined that the

cancer had metastasized. It was too late to

" treat Peggy and she died one year later. What -

is particularly harrowing about my wife'’s
experience is that she attempted to be a
partner in her care, pointed out a potential
problem, and yet was thwarted by the
reluctance of the HMO bureaucrats to refer

~her to a specialist.

HMOs have no incentive to perform tests
that may lead to expensive treatment. The
federal ERISA law shields my HMO from
damages for Peggy's death. As the law
stands now, HMOs are basically not °
accountable to anyone except their
shareholders.

Pending federal legislation would restore the remedies of patients with employer-paid health care who are unable to
recover damages against an HMO or insurer that harms them, because state laws providing damages are preempted by
the federal Employee Retirenient Income Securiry Act of 1974 or ERISA. Consumers for Quality Care will fax daily
the picture and story of another ERISA casualty to legislators and opinion leaders until pending legislation is actf;’d

upon.
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HMO Denies Surgerv, Patlent Told Problems Are In Her Head

" -

Shannon Schmid
Cornellus, OR.
}‘ : .
L In Auchst. 1991. Isustained injuries to
my Ja\\ I went to my HMO for help because |
was m excruuatmo pain. I finally wound up at
my HMO's denml clinic in'March. 1992. I was
given consenatwe treatment and the wrong type
at that In April. "199" I sustained a further
m_;urv‘ 10 my jaw! and neck. I went to the HMO's
emerﬂencv room; wherc I was told I was not
5everelv injured. ‘:I went back 1o the HMO two
more times: they) kept telling me my neck was
" not hurt. In August 1992, 1 was referred 10 a
* doctor.who orderéed a series of tests the results of -
which showed th?l I had “bilateral closed lock
non-reducing amgnor disk replacement.” meaning
my jaw and nei:k?x’verc hurt and I needed extensive
surgery. *

On Oulober 29. 1992 1 had wrszerv
Only exploratory, surcerv was performed. not the
MOre extensive sgrgcry I necded. The HMO failed
to discover, confirm and fix my problem that was
wentified in the ulzsts that were performed. 1 kept
contacting the H\dO as | was still in pain. My
HMO tried to convince me that my problems
were all in my hu’xd and referred me to a
pwt.hs..nn\t :,

Fruslr.ued by my HMO's unwillingness
1o treat me 1urthx.r I went to another doctor

1

H

outside of the HMO in November. 1992, even
though I had no money. This doctor .~
recommended surgerv to repair injured discs in
my neck. He was of the opinion that the
procedure performed by my HMO would not
reveal the extent of my problems. He
communicated this information to my HMO
doctor.

. Again | asked my HMO for more tests
on my jaw and neck but was refused. I asked for
an official second opinion. 1 was refused. 1 was
referred 10 a neurologist who recommended anti-
depressants! I continued to demand more tests and
treatment. Finally an MRI was ordered in
January. 1993. This MRI showed that I needed
further surgery and trestment. My HMO agréed 10
surgery but again only performed the sime
limited procedures they had done earlier.

At this point [ left my HMO. I had the
extensive surgery performed elsewhere. After this
surgery my jaw feit like new. Further treatment
and tests showed that I also had neck injuries

" which needed further surgery. If my HMO had

performed an MRI immediately all of my
suffering could have been avoided. I have had to
travel to California to get appropriate medical and
surgical treatment. The specialist I saw in

_California confirmed that if I would have had

appropriate treatment when I first saw my HMO.
most of the subsequent problems. paig.apd
anxiety could have been avoided:

It took my HMO a *car to release my
medical records. 1 have been put through hell.
Most people trust HMOs until they get sick,
need medical treatment and can't get medical care.

It needs 1o be known that these HMOs
can skirt liability through a loophole in the
federal ERISA law. Until legislation passes to
close the ERISA loophole. people with cases
like mine will have no remedy tor a lack of
proper treatment and misdiagnosis by their
HMO.

Pending federal legislation would restoré the reuwdws of puuems witlh emplove r-paid healtlt care who are
i .

undble 1o recoveridumages against an HMO or insurer that harms them, because state laws providing
damages are pre &::;i:cd by the federal Employee Retirement Income Scenvity Act of 1974 ar ERISA.
Cansumery far Q:eui::\ Care will fax daily the picture and story of another ERISA casualty 1o legistators

and opivion fe ud: i mmi pending legislation is acted npon.

|
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HMO Demes Care for Braln Damaged Boy
" Family Forced Deep In Debt

Steven Preésly |
Fort Worth, TX

As told by mother Carol Pressly
X In June, 1997, my husband,
Jimmy, and I knew we had to do
‘someéthing to save the life of our 15 year
old son, Steven, after we learned he had
suffered brain damage from using
inhalants.

" .Steven was examined by our .
HMO physician and he was immediately
admitted to the local children's hospital.
The physician told us that Steven would
die without immediate treatment in a
facility specializing in treatment of .

- teenagers.

The doctor made an 1rmncdlate
referral to a facility that had a contract for
treating the HMO's patients. The HMO's
representative told us not to worry, that
everything would be taken care of.

, The next day, the doctor insisted
-that we take Steven directly from the
hospital to the treatment facility and,
because of his condition, if we even
stopped at home to pick up a change of

clothes for Steven, the doctor would

make a report to Child Protective
Services.

. We :mmcdmtely drove Steven to
the facility and he was admitted. The |
following day we received a call telling us .
that the HMO would not pay for the
treatment and that we would need to pay
$7,500 cash for the first month of the
treatment Steven needed to save his life.

We borrowed the money, a total -

" of over $35,000, to personally pay for

Steven's treatment, and are now heavily
in debt. The HMO continues.to deny
payment claiming that Steven didn't

A receive treatment for substance.abuse -

which was covered by the policy; but for -
emotional problems, a benefit which is
not covered.

We have been unable to hold the

" HMO legally accountable, because the -

HMO has relied on the ERISA loophole
to avoxd liability in such cases. '

Pending federal legislation would restore the remedies of patients with employer-pa:d health

care who are unable 1o recover damages against an HMO or insurer that harms them,

because state laws providing damages are preempted by the federal Employee Retirement

- Ancome Securirv Act of 1974 or ERISA. Consumers for Quality Care will fax daily the picture
and.story of another ERISA casualtv 16 legislators and opinion leaders until pending :

legislation is acled upon.
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HMO Refuses Cancer Treatment For Top Performmg Employee

Jamce Bosworth

Sum Valley, CA

: ]
As told by husbandiSteve Bosworth
in Septerﬁber 1689, my wife Janice

discovered a lump i in her breast. She made an
. appointment with h?r HMO doctor specifically to
request.a mammogram. He declined, citing her
young age. I returned with her to her doctor in
October and sxmplyl told him to order the test. The
referral was not forthcommg until January 1990. By
February 1990, we had not heard from. him, so my

wife called for the x%mmmogram results. She was told -

that there was some! calcification, but that was all. We
then got a copy of the report and submitted it to
another doctor, who then sugg csted a blopsy be
performed. ,.

The blopsy showed malignancy and
metastases. A mastectomy was performed

immediately, alongkwuh 6 months of chemotherapy.

At the end of the chemotherapy treatment, things
seemed to be fine. §t

Within a year the cancer retumed Since the
metastasis was in thc liver and my wife’s chance of
survival was poor, her oncologist suggested that we
look into a bone marrow transplam wnh high dose

3
§
it
i
5

chemotherapy. She told her employer, our HMO, of
her predicament and they assured her that they would
pay for the treatment.

While we were at the hospital for an
evaluation, our HMO's medical director called to
speak with the hospital’s doctor. Themedical director
explained that the HMO would not pay for any
treatment. He also stated that the hospital's physician
could not say anything to us about treatment
protocols, but instead tell us that nothing could be
done and that they shouid send us home.

We already knew about the treatment
protocol since the hospital's physician had already
outlined it to us. We were also informed that if the
initial treatment was a success, the hospital would
recommend the Bone Marrow Transplant. For the
next four months, we fought with our HMO, trying to
get an answer as to whether they wouid pay or not.
They stalled and stalled, until finally the hospital said
that, with time running out, they would do the
procedure without cost. At this point our HMO told
the hospital that if they did the transplant the HMO
would cancel all the contracts they had with the
hospital. The hospital ended up losing their HMO
contracts. . —

After the Bone Marrow Transplant, Janice
did well for about two years. Unfortunately, her
cancer resumed and at that point nothing helped.
Janice died on May 10, 1994,

Even though Janice had been promised by
our HMO that they would cover the treatment, we

~ were left to the merciful hands of the hospital. Our

HMO would not even cover their own employee's
care! Because of ERISA. the HMO can effectively
use Janice's employment with them against her, .
preventing me from recovering damages.

Pending federal Ieg:sx’atxo:z would restore the remedies of patients with employer-paid health care who are unable to
recover damages agamst an HMO or insurer that harms them, because state laws providing damages are
preempted by the federa[ Employee Retirement Income Security Act of 1974 or ERISA. Consumers for Quality Care
will fax daily the pxcmre and story of another ERISA casualty 10 legislators and opinion leaders until pending

z‘eg:sz‘az:on is actea’ upon.
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HMO Prevents Pacemaker Replacement, Patient Dies Waiting

;'

(e

Robert Biddison - A
San Fernando, CA
R. 1. P.-

According to court documents:
Robert Biddison had a tumor successfullv
rernoved from his brainstem in 1974 leaving him

- suffering from “central sleep apnea -The apnea caused
impaired breathing. Robert had to voluntarily lower his .

diaphragm with each breath. which he could not do
when he was asleep.

An éxtremely rare condition. the apnea requxred '

Robert's referral to one of the few hospitals that had
expertise in the field. He had a pacemaker installed.
with a battery receiver outside of his body..
Unforwunately. the receivers are known to fail every 3 to
7 vears, putting the patient at risk during sleep with the
threat of an ill-timed failure.

- Robert had three successful replacements of the
receiver at the original hospital. over the 20 years
following the original surgery. However, Robert changed
from fee-for-service insurance coverage to an HMOin
1992,

in 1994. Robert went to his HMO to inform them
that he was experiencing the symptoms he recognized
as impending receiver failure. He asked to return o the

~ original hospital for a replacement. His doctor made the
“request to the HMO. A single reviewer, ignoring the

standard formal rexview procedure. made a cost-driven
decision to denv-the request. Robert was referred to an
HMO-contracted doctor who knew little more about the -

_apnea than his primary HMO doctor. The HMO never

requested anv medical history from Robert's original

hospital. The primarv HMO doctor never advised the new
HMO-contracted doctor as to Robert’s medical history.
especially his previous three replacements at the
original hospital. The HMO-contracted doctor even

' acknowledged later that. had he known. he would have
-also recommended a transfer to the original hospital.

It is routine procedure to put a patient with a

failed receiver on a respirator. vet the new HMO-

contracted doctor instead recommended a sleep study.
Not performed for-over a month later. this study proved
useless. as Robert and his original hospital were already
well familiar with his symptoms. Finally. the HMO
doctor relented that a new receiver was needed and put
in a request to order one. The authorization was never
granted and.Robert Biddison died in his sleep from
oxygen deprivation caused by failure of his pacemaker
on Novcmber 21.1994. ‘

Robert's parents are left with the struggle of
trying to get the HMO to take responsibility for providing
Robert substandard care. Because Robert received his
health care through his emplover. his HMO claims it is
protected by ERISA. and that Robert’s tamxly is entitled
to nothing.

Robert's parents have claimed that the HMO
tailed to comply with the statutory requirement of .
providing guality health care. The HMO's position

~ essenlially asserts that because of ERISA. they are

above all state statutes and regulations governing

HMOs. -

Pending federal Iegi.s:lalion would restore the remedies of patients with employer-paid health carc who are unable (o
recover damages against an HMO or insurer that harms them. because state laws provicding damages are preempred by
the federal Employee Retirement Income Scceurity Act of 1974 or ERISA. Conswmners for Quality Care will fax daily the
picture and story of another ERISA casualty to legislators and opinion leaclers until pending legislation is acted upos.


http:According.to
http:t'lllail:cqcti;�consumencacchdog.org

BiLL THOMAS, CALIFORNIA, CHAIRMAN
SUBCOMMITTEE OR HsALm i

IV McCRERY, ?Ev;uwn. :
MNSIGN, } N '
vemsmTLes | COMMITTEE ON WAYS AND MEANS
'i'.‘."a’ HOUGHTON, NEW YORK ) } .
AM JOHNSON, TEXAS . {
|
i

i
|
NANCY L JOHNSON, mm A
]

U.S. HOUSE OF REPRESENTATIVES
WASHINGTON, DC 20515

SUBCOMMITTEE GN HEALTH
July 9, 1998

ORTNEY PETE STARK, CALIFORNIA
BENJAMIN L CARDXN, MARYLAND
GERALD D. KLECZKA, WISCONSIN
JOKN LEWIS, GEORGIA -
XAVIER BECERRA, CALIFORNLA

Ex Orrcn:

\

!

i

BUL ARCHER, TEXAS {
CHARLES B. RANGEL, NEW YORK ) ‘{
. {

i

i
‘A
|
Dear Colleagué:

CASUALTY OF DAY #8

BILL ARCHER, TEXAS, CHAIRMAN
COMMITTEE ON WAYS AND MEANS

" AL SINGLETON, CHIEF OF STAFE
CHARLES N. KAKN iit, SUBCOMMITTEE STALF DIRECTOR

JANICE MAYS. MINDRITY CHIEF COUNSEL
BILL VAUGHAN, SUBCOMMITTEE MINORITY

Enclosed are the Casualty of the Day for week #8 showmg why Congress needs to
enact leg1513t10n to make managed care plans accountable for malpractlce

)
i

This week’s casualties are pamcularly moving. I ask you to put yourself in the place
of these famlhes and imagine how you would feel. We will soon have a chance to
vote on this 1 1ssue and at last provide some protectlon for our constituents.

- ' ' Sincerely,

Pete Stark .
Member of Congress
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‘Patient Suﬂ'ers Irrever51ble Nerve Damage After HMO
Transfers Her To Four Hospltals In Three Days

Ariday Dearmas
- Miami, FL

Accordmg to court papers:

’ Ariday Dearmas was injured in an
auto accident and taken to her HMO’s
~ hospital for treatment. At the hospital,

- Ariday did not receive the treatment she

needed, because there were too few
doctors participating in her plan.

- . Consequently, her HMO
transferred her to a new hospital that
purportedly contained more of their "

doctors. Here, too, Ariday was delayed
adequate treatment, because of a lack of

the HMO's "in-network" doctors. - And
the story was the same at the HMO’s
third hospital.. So they sent herto a

fourth. Ariday’s HMO had transferre'd' |

her to four of its.hospitals in three days!
| Because of the transfers to these
-different HMO hospitals, and the limited

avmlablhty of prowders part1c1patmg in
her plan, Ariday experienced delays in

.. her treatment. As a result, she sustamed
irreversible nerve damage.

Ariday attempted to bring a case
against the HMO for the negligence of
its patient care coordinator, in

: evaluatmg Ariday’s condition, and for

violating “anti-dumping” statutes, in
transferring her to the varigus hospitals.
However, the HMO had thesuit |

removed from state court to federal
- court, where the Court ruled ERISA
preempted her negligence claims. -

Because Ariday’s employer supplies

~ her healthcare, she lost her remedy.

Pending federai legislation would restore the remedies of patients with employer-paid health care who are
unable to recover damages against an HMO or insurer that harms them, because state laws providing damages
are preempted by the federal Employee Retirement Income Security Act of 1974 or ERISA. Consumers for
Quality Care will fax daily the picture and story: of another ERISA casualty to legislators and opinion leaders

until pendmg legislation is acted uporL
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HMO‘ Lack of Referrals LeadsA‘ To Patient's Loss Of Legs

Misac Negosian
Sunland CA

According to Mr Negosmns report: :

- In February 1993 ‘Misac Negosian
suffered an artenosclerotlc aneurysm, or

" stroke, leaving him w1th a limp in his left
leg. Misac requested‘ referral to a
cardiologist, neurologist, and cardiovascular

disease specialist, but his HMO primary care

physunan instead called the stroke an

"accident” caused by : the stress of his loss of .-

employment. He was|never given any blood
thinners or an angxogram test. :
Then in May 1996, Misac suffered a

major blood clot in hlS left leg and had to go
to the hospital. - The HMO refused to pay for

the ambulance transport so Misac had to
use a private service. | After three hours at.
the HMO hospital, stac s skyrocketmg
blood pressure fmally forced the HMO to
allow him to see one of their cardiovascular
surgeons. The HMO surgeon attempted a

ﬁ

by-pass sufgery, yet extensive damage had

"already been done. The surgeon told Misac's

family that in fifteen years of surgery.
Misac's condition was the worst he had ever
seen. A week later they amputated Misac’s
left leg above the knee.

A few days after the amputation, the
HMO decided to send Misacto a
convalescent hospital. Still, he had to go to
frequent appointments at the HMO, for
which the HMO refused to pay all ambulance
transport. Four months later, with his
condition getting worse, Misac had to have
his right leg amputated below the knee.

Misac's medical records show that in
1986 he was diagnosed with the genetic
condition hornocystmuna which was
discovered in the early 1990’s to be linked
with arteriovascular disease and renal failure.
However, Misac had continually been told
that his problems were all due to kidney
failure. He had even had surgery in 1991 to

“have fibrosis removed from his kidneys. If |

his HMO had properly treated his stroke in |
1993, they would have found the linkage |
between homocystinuria and renal failure, -
thus treatment could have given them a good
chance of saving Misac's™Tegs. - Instead,
Misac did not receive proper treatment till
after 1996, only after the severity of the -
disease meant his legs had to be amputated. '
Misac Negosian. has had the abilityto k

~ walk taken from him. He has even had to

pay for his own pair of prosthesis, and was \
forced to borrow a wheelchair and walker
from a family friend. Because Misac receives
his healthcare through his wife's employer,
his HMO can claim immunity from damages
under a loophole in the federal ERISA law.

Pending federal legtslatwn wouid restore the remedies of patients thh employer paid health care who are unable to
recover damages against an HMO or insurer that harms them, because state laws providing damages are preempted by
the federal Employee Renrement Income Security Act of 1974 or ERISA. Consumers for Quality Care will fax daily the
picture and story of another ERISA casualty to legislators and opinion Ieaders unitil pending legtstatwn is acted upor.
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Patient Dies After Insurer Delays
Medically Necessary ‘Care

Steve Spain
California

Accordmg 1o court papers:

In 1990, Steven Spain's doctors_

told him he needed a three-stage .
autologous marrow transplant to treat
his testicular cancer. His insurer
approved the first two parts of the

procedure, but not the last. Since the

transplant can be successful only -
when all three steps are done within a
specific period, his insurer's denial
was life-threatening. Spain could not
afford the procedure himself, and

- sued the insurer. After a delay, and
notification of the suit, the insurer

authorized the procedure, but by then

the window of time had closed and
Steven later died.

Steven's wife and daughter
brought suit against his insurer for |
wrongful death. The Ninth Circuit
Court of Appeal in California
dismissed the case on the-grounds that
ERISA preempted state remedies for

- wrongful death. The court wrote, that

ERISA "contains one of the broadest
preemption clauses ever enacted by
Congress.. [which]..supersede any and
all State laws insofar as they may now
or hereafter relate to any employee :

‘beneﬁt plan

Pending federal legislation would restore the remedies of patients with employer-paid health care who are unable to
recaver damages against an HMO or insurer that harms thém, because state laws providing damages are '
preempted by the federal Employee Retirement Income Security Act of 1974 or ERISA. Consumers for Quality Care
will fax daily the picture and story of another ERISA casuaky to Iegzslarors and opinion leaders until pending

legislation is acred upon.


mailto:dnail:cqc@consumu'WQu:hdoll.orll

k

ERISA Gas&alfy Of The Day

July 14, 1998

[T p—

et o S e

Consumers for
Quality £ Care

phone: (310} 392.0522
web: www.consumerwaichdog.org
email:cqe@consumerwaichdog.org

HMO Refuses To Pay For Care Necessary To Prevent

|
i
i

Rog,emar‘y DelJohn
Garland TX

As rold by hasbana’ Al Dejohn

In November 1995 my wife,
Rosemarie, starteqj having trouble with her feet
and she immediately went to see her physician.
Her doctor dxagnosed the problem as stress.
fractures. The doc‘tzor attempted to treat the
fractures, but because she is a diabetic and slow

1o heal, the doctor'decided that additional steps -

{
were needed to prg)vent further deterioration of

her feet. i
| On February 22, 1996, the doctor

ordered bilateral, diabetic custom-molded shoes,

costing approximaiely $800, for Rosemarie.
Without these medncally necessary shoes, the
bones in each foot lwe:re likely to break through
- the bottoms of her feet which would then
require amputanon Diabetics must be
extremely cautlous and aggressively treat any
injury to extremmes especially the feet.

Roscmane and her doctors attempted to

do just that. All thefwhlle, she was confined to a
»31

I

Amputation Of Dlabetlc Woman's Feet

wheelchair, unable to walk, while waiting to
receive the shoes.

Three weeks after the referral, she had
the molds made for her shoes and anticipated
being able to walk again soon. However, on

‘March 27, 1996, I received a letter from our

HMO stating that the shoes were not covered
under the plan even though the language of the
policy states that coverage is provided
for..."medically necessary services or supplies.”
We immediately appealed the denial of
coverage. A process that was supposed to take a
maximum of 30 days stretched to more than
seven months. Our requests for a determination
were shuffled from office to office, and from
person to person. Invariably the person who had
the information was not in when I called.
Finally, in late September, 1996, almost
eight months after the initial request, we
received a letter from our HMO stating that the
claim was denied as not "medically necessary"
in spite of several letters my wife's doctors had

-sent unequivocally stating exactly the opposite.

We were finally forced to pay for the shoes
ourse]ves We are retired, living on a fixed ,
income and pay an extremely higpremium of
$780.00 per month for our health insurance.
Paying for these custom shoes caused us to
suffer a financial strain we should never have
had to bear. ’ ,

“We receive our medical coverage
through my former employer, which means we
are subjected to a loophole in the federal ERISA
law. The HMO has relied on this loopholeto
immunize itself from liability for denials of

“care.

Pending federal legzslatwn would restore the remedms of patients with emplover-paid health care who are unable 10 recover
damages against an HMO or insurer that harms them, because state laws providing damages are preempted by the federal

~ Emplovee Retirement Income Securiry Act of 1974 or ERISA. Consumers for Quality Care will fax daily the pmmre and story of
another ERISA casualr\ to !eg:sla:ors and opsmon leaders until pending legislation is acted upon. .
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HMO Denies Héart Surgery
Transplant Patient Dies Waiting

Bobby Kuhl

Kansas City, MO

According 1o court papers: _

Mr. Buddy Kuhl suffered a major
heart attack. His doctor decided that he
required specialized heart surgery. Because
the hospitals in his town did not have the
necessary equipment for.such surgery, the
doctor arranged for the surgery to be
performed in St. Louis.

When the hospital requested
precertification for the surgery, the
utilization review coordinator at Mr. Kuhl's
HMO refused to precertify the surgery,
~ because the St. Louis hospital was outside
the HMO service area. Accordingly, the
scheduled surgery was canceled. The HMO
instead sent Mr. Kuhl to another Kansas
City doctor to determine whether the surgery
could be performed at a local hospital. That
doctor agreed with the first in that the
surgery should be performed in St. Louis.
Two weeks later, the HMO agreed to pay for
" surgery as originally decided. By then, the

surgery could not be scheduled until several
months later. ,,

When the doctor in St. Louis
examnined Mr. Kuhl two months later, Mr.
Kuhl's heart had deteriorated so much that
surgery was no longer a possibility. Instead,
it was discovered that he needed a heart
transplant. Although the HMO refused to
pay for an evaluation for a heart transplant,
Mr. Kuhl managed to be placed on the

‘transplant waiting list in St. Louis.

Mr. Kuhl died several months later,

still waiting for a transplant. He was 45
“-years old. He was survived by ¥tary, his

wife of @wenty—ﬁve years, and two children.
‘ Because Mr. Kuhl received his

- healthcare through his employer, the HMO

was not liable for any damages. A Federal
District Court preempted all of Mr. Kuhl's
family's claims. The Court of Appeal for the

- 8th Circuit concurred reluctantly.

Pending federal legislation would restore the remedies of patients with employer-paid health care who are unable to
recover damages against an HMO or insurer that harms them, because state laws providing damages are
preempted by the federal Employee Retirement Income Security Act of 1974 or ERISA. Consumers for Quality Care
will fax daily the picture and story of another ERISA casualry 10 leg:slators and opm:on leaders until pending

Iegtslauon is acted upon.
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. CASUALTY OF DAY #9

Dear Colleaguft’;: , 4 | . e
" We will soon be voting on whether to glve our constituents in ERISA managed care
plans the chance to recover damages from medical malpractice.

‘ I
Attached are t}us week’s horror stories of how ERISA HMO patients have been '
hurt by the current lack of remedies. Iti is time to stop this Iegislatlve malpractice.

Pete Stark .
-~ Member of Congress " —
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For I‘mmediate Release Contact: Jamie Court (310) 392-0522 or (202) 387-8034
July 13, 1998 . o | |

Rep. Stark & HMO Casualties Call On GOP Leaders To Reform ERISA
‘Or Voluntarily Subject Themselves To ERISA Restrictions

Federal Officials Exempt From ERISA |
- Disparity In Remedies Criticized o

Washington D.C. -- Congressman Pete Stark (D-California), injured HMO patients who are
“ERISA Casualties of the Day”, a physician fired for advocating for his patients and
Consumers for Quality Care held a capitol hill press conference today. They asked
Con%ressional representatives to subject themselves to the restrictions on private-sector
employees who cannot sue HMOs for damages under ERISA (the federal Employee
lflitire?ulant Income Security Act of 1974) or to pass legislation reforming the prohibitive
ederal law. =~ = - : :

ERISA prevents patents with private-sector, employer-paid health care from receiving
damages against an HMO that denies them treatment. GOP leaders, as government workers,
“are not subject to ERISA, yet have not supported legislation to. guarantee patients the right to

sue 1n state courts for damages. ;

“If public officials-will not restore the average patient’s right to sue their HMO for damages,
then they should put themselves in the exact same boat and voluntanly accept ERISA’s 1ron-
clad prohibitions,” said Jamie Court, director of Consumers for Quality Care, the Santa
Monica-based watchdog group that mailed a contract entitled “Voluntary Acceptance Of
ERISA Restrictions’” to federal legislators today. “ERISA is the most draconian rest&ction on
the nghts of patients today. Unlike our Congressmen, patients with private-sector, employer-
paid health care can never sue their HMO for bad faith or breach of contract.™

" Disabled Maryland resident Michelle Leasure explained how her private employer-paid HMO
forced her to reuse disposable colostomy bags for five days each, like diapers, preventing her
from working, yet the HMO is immune from damages. Twenty-one year-old Stephianie
Ulrich of Maryland recalled how she had an aneurysm that burst when she was turned away
from a-hosg)ital because her HMOs would not authorize admussion. One HMO, covered bI\]/ ‘
her state of Texas government job, subsequently paid its share of rehabilitation costs for her.
But Stephanie 1s still fighting with the other HMO, provided through her mother’s private
sector job, to pay its portion of her rehabilitation costs. This HMO 1s shielded by ERISA from

damages.

While federal workers have limits on their remedies, none are as sweeping.and draconian as
ERISA’s. Federal workers have won the right to sue HMOs for bad faith (breach of contract).
This month, for instance, the Oklahoma Supreme Court, following the lead of the U.S. Court
of Appeal for the Tenth Circuit, ruled that federal workers can sue Blue Cross 1n state court
for damages under a bad faith claim. Kincade v. Group Health Services of Oklahoma d/b/s
Blue Cross (1997 OK 88; 945 P.2d 483; 1997 Okla. LEXIS 83; 68 O.B.A.J. 2336) Such
bad faith claims and any other cause of action for a breach of contract under state common
law are completely preempted by ERISA. The US Supreme Court ruled definitively in Pilot
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" Life Insurance v_..Dedeaux, 481 U.S. 44 (1987) that “State common law causes of action
arising from the improper processing of a claim are preempted.” No such total preemption

exists for federal officials. :

Comparing ERISA to other laws, such as those governing federal workers (the Federal
Employee Health Benefits Act or FEHB), the Ninth Circuit Court of Appeal wrote that ERISA
“contains one of the broadest preemption clauses ever enacted by ‘
Congress. [which]...supersede any and all State laws insofar as they may now or hereafter
related to any employee benefit plan.” Spain v. Aetna Insurance Co. 13 F.3d.310 (9th Cir.

11993) |

.The United States Court of Appeal For the Tenth Circuit has also allowed federal workers to
sue HMOs for bad faith. Howard v. Group Hospital Service 739 F.2d 1508; 1984 U.S. App.
LEXIS 19823 The Court in Kincade , relying on Howard, states clearly that for FEHB: “We
find nothing in the language of preemption statute, nor its most recent leLEislative history, that
reveals an intent to preempt state-law causes of action that may arise in the performance of a

- health plan contracted under the FEHB....The United States Supreme Court has not decided
the extent of the preemption of the FEHB. The Supreme Court, however, has repeatedly

.recognized that state remedies may co-exist with a scheme of federal remedies.”

Joining Consumers for Quality Care and patients in their call for ERISA reform wag Dr.
Thomas Self, a San Diego pediatrician fired for'spending too much time with his patents and
ordering toe many p’ES‘c%ﬁ.ﬁis.‘ Self won a landmark verdict this year after being retaliated
against just for practicing good medicine. Dr. Self noted that HMOs continue to deny
approvals for his patients over the telephone because they have nothing to fear under

ERISA’s shield o? immunity from damages. ‘ :

Every day since May lst, Consumers for Quality Care has faxed a different story and picture
of an ERISA Casualéy Of The Day to every U.S. Congressman, United States Senator and the -
media (1,000 faxes daily). The group reaffirmed that 1t would contihue its campaign uatil

resolht_ion of the ERISA issue.

Following the press conferegcg,‘patients,persor;ally delivered a contract entitled “Voluntary
Acceptance of ERISA Restrictions” to Newt Gingrich for his signature.

- New-Study Shows No'Major Cost Increases Under ERISA

A report released this month by Coopers & Lybrand for the Kaiser Family Foundation
examined three big health plans for state and local government employees who already have
the night to sue HMOs. The study found that cost of litigation was between three and 13 cents
a month per enrollee, or 0.03% to 0.11% of premums. ’

The Wall Street Journal describes the report as “the first attempt by an independent group to
look closely at costs associated with litigation.” (Laurie McGinley, “Lawsuits Have Little
Effect On Premuums,” July 8, 1998) By contrast, -a study by the Barrents Group which
shows big-cost increases was paid for-and contracted for by the HMO industry lobby, the

American Association of Health Plans. ‘

P



Hello my name 1s Stephanie Ulrich. Iam a 23-yeaf-old graduate
student in hiéfory; Iam currenﬂy a student at Southwest Texas State
Univeréity in San Marcos, Texas whe’ré I plan én gl‘aduatixlg with_ my
ﬁiasters in history in May 2000. I am a téaching asgistént é.nd on Jan 26
1998, I’fa"ixylted in front of a freshmen survey clasg. Ido ndt remember

walkmg 15 minutes to ciass, talkmg with my pro\fés}sor, or 'setting‘ u‘p'thé av.
. equipmé_nt. All I remember is waking up in the hospital scargd to death.
When I was there, I called my. aunt nUMerous timés; I only remember calling
 her once. 'At the hospital, the staff did a CAT scan. The tést revealed that 1
had a basilar artery aneurysm. The .hospital discharged me because they did
not have “the expertise to look at the ﬁlms.” Sol Qant home to my |
apartment where I lived alone with my dog. That night I caﬂedmyﬁ aunt in
Maxylaﬁd'and she told me to fed ex the films to her Vlso a neurosurgebn could
;‘ead them. By Thl}rs,, 3 days latef? I wés on a plane to. Washington.
: At ihe WashingtbnHo’spitallACenfer, my aunt tried to get apﬁro; -
’frOm Prudeqtial. But tﬁey deniedherk plea. They called my primary care
_ physiéién in Texas for a referral for an angiogram that would cénﬂnﬁ an
aneﬁrysm. He would not issuethe referral bece‘lu_sve he said he wés not
: informéd about myjh‘ospitalization.“ Howevekr,v my auht and-I‘called his

’ofﬁce the day I fainted and informed a member of his staff. Becauseyl was.



}‘ outside my network and my primary care ~\doctor would not issue a referral -
Prudential would not okay my admission to the hospital or the angiogram.
However, I had a second‘insorance because of my rnother’s job.-
Since I was a full time studerlt and under 23 I was covered under my
S Nals seLTe7
‘ mother &pol1cy NYLCARE approved my angiogram. This test revealed
that I needed immediate brain surgery. .I had the surgery that followmg day,
Friday A’J an. 29. I spent three weeks in intensive »care at WHC Because | .
wes 'hospitalized and could not work, Southwest Texas was forced to.
' terminate my"position asaTA arrd Prudentialndror")ped m‘e'beoause I was not'
working. |
The ~doctors et WHC wanted me to be transferred to National
~ Rehabilitation Hospitalr at the end of Feb. The therapists would help rrle to
relearn now to feed myself tie my shoes, and even walk. NYLCARE
refused to pay NRH because they wanted to send me to a nursing home. |
They wanted to put me, a 22 year old, ina nursmg home beoause they sald
~ that I ‘could)rrot' be rehabilitated_._ They said_.I Was not goiing‘to get better.
Look at me. Iam walking and telkingvnow. I could not do that at WHC.
" Not rehabilitatable? 1 do not thini( s0. | |
I was discharged from NRH on) Aprﬂ 25. On} Mohdey, Ar)ril 27, I

started a five-day week 7 hours a day rehabilitat‘ion program. [ was in that



prégram for 10 weeks and I am currently doinngutpétient therapy twicea -
week. NYLCARE has not paid a dime to NRH bgcaﬁse they feel I am not
reﬁaﬁilitatéble. Because of ERISA, I cannot sue NYLCARE for déma_ges.
They are not accountable for th,e,ir'actions: | -
Throughout this whole illness, it has been an uphill battle with the
insurance companies. I was at‘v the ‘Iowgst pbint iﬁ my life, and thre' insurance
cam‘panies'kicked me m thé baék. They had noright to do what theydid to-
me and» I pray this will not hapi)éri to anyone else. The last thing anyone
should worry about who is goi_ﬁg to ﬁay théir hospital bills. They should
conbchtraté éril gétting A'better and not on ﬁghﬁng tﬁe i.n.surancé. compﬁnies;
‘Without the help of my, fzimily and friends, I niay be ,(iea‘d. 'I‘ thank them for

fighting with the insurance companies and therefore getting me better.
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BIOGRAPHICAL SKETCH ,_ 9%

BARBARA GARVEY

H|Click here to read Senator Durbin's (D-IL) floor statement

In May of 1994, Barbara Garvey and two of her girlfriends went

o Hawaii on the vacation of a lifetime. Only a few hours after
anding on the island she discovered large bruises on her body and
mmediately went to a local clinic for blood tests. The clinic
ransferred her to the oncology department of a hospital in
Hawaii. She was diagnosed with 'aplastic anemia' and was
ransferred to the bone marrow unit. The doctor in Hawaii started
a medical treatment plan and said a bone marrow transplant would
ikely be necessary.

After a few days of treatment, the Garvey's HMO decided Barbara

*would have to return to a hospital in Chicago for continued care
and possible transplant But the doctor in Hawaii said Barbara was not stable and should not be moved
in her condition. The Garveys learned later that the first HMO doctor assigned to her case in Chicago
spoke to the doctor in Hawaii and agreed that Barbara should not be moved in her condition. That doctor
was removed from the case that same day and another doctor in the HMO said Barbara should be
returned to Chicago. He never examined her or talked to the attending doctor 1 in Hawaii.

WWW' Aot Q %WWNWF Tt far vt
DespIte er Hawatian doctor's recommendatlon that he not be moved, the HMO continued to refuse to

keep Barbara in Hawaii for the medical treatment and/or bone marrow transplant. Her husband, David,
was asked to call the HMO and try to get approval for treatment in Hawaii. He called and spoke with a

-nurse in the HMO's Utilization Review department who told him, after checking with her Supervisor,
that Barbara had to be brought back to Chicago. If not, it would be considered a refusal of services and
they would not cover Barbara's medical expenses, whwh were quickly adding up. Mr. Garvey was also.
told to put Barbara on a regularly scheduled commercial flight and send her back at personal expense.

When asked if at least the HMO would pay for a prwate air ambulance ("medivac") the answer was
"NO "

Barbara's condition left her with a weakened immune system and the inability to clot if she wete to
bleed. The commercial flight from Hawaii exposed her to all of the impurities of recirculated air, and to
pressure changes. These may be harmless to healthy people, but proved to be deadly for Barbara.

'Sometime between leaving Hawaii and returning to Chmago she suffered a stroke (from bleedmg in the
brain), and a couple of days later she was diagnosed with a fungal mfectlon She died nine days after
returnmg to Chicago.

Barbara Garvey was 55 years old. Along with her husband of nearly 35 yeafs she ieﬁ seven children.
She had six grandchildren at the time of her death; three more have been born in the four years since her
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Garvey
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Thank you, Senafors, and Representatives, for this :mportant
opportunity to explain why our managed care system must be reformed.
I'am sharing my story with the hope it will prevent this from happcmng to anyone else.

In May of 1994, my wife Barbara and two of her gmlfnends went to Hawaii on the
vacation of a lifetime. Only a few hours after Janding on the island she discovered large bruises on .
her body and immediately went to a local clinic for blood tests. The clinic transferred her to the

oncology department of a hospital in Hawaii.

She was diagnosed with 'aplastic anemia" and,

transferred to their bone marrow unit. The dm,tur in Hawaii started a medical treatment plan and

said a bone marrow transplant would likely be

necessary.

After a few days of treatment, our HMO f.iecided Barbara would have to return to our
hospital in Chicago for continued care and possible transplant. But the doctor in Hawaii said
Barbara was not stable and should not be moved in her condition. We leamned later that the first

HMO doctor assigned to her case in Chicago,
Barbara should not be moved in her condition

spoke to the doctor in Hawaii and agreed that

That doctor was removed from the case that same

day and another doctor in the HMO said Barbars should be returned to Chicago, He never
examined her or talked to the attending doctor in Hawaii. -

At this time the doctor in Hawaii was
concerning keeping Barbara in Hawaii for the
He asked me to call the HMO and try to get 2
with a nurse in the HMO’5 Utilization Review
Supervisor, that I had to bring Barbara back

ot|getting any cooperation from the HMO

edical treatment and/or bone marrow transplant.
roval for treatment in Hawaii. I called and spoke
;partrnent who told me, after checking with her
Chicago. If I did not it would be considered a

refusal of services and they would not cover Barbara's medical expenses, ‘which were quickly

adding up. I was also told to put Barbaraon a
back at my expense. When I'asked if at least
"‘NO".

egularly scheduled, commercial flight and send her
ey would pay for a ‘medivac' the answer was

Barbara's condition left her with no 'urmunc system' and the inability to clot if she were to

bleed. The commercial flight from Hawaii exp
and to pressure changes that may be harmless t
Barbara. ,

osed her to all of the impurities of recirculated air,
o healthy people, but proved to be deadly for

Sometime between leaving Hawaii and
considered a stroke, and a couple of days later
died nine days aftcr returning to Chicago.

Barbara was 55 years old. We have se
We had six grandchildren at the time of her

returning to Chicago, she had a bleed in the brain -
e was diagnosed with a fungal infection. She

en children and were married for almost 35 years.
th and I now have nine. The whole family was

devastated. My oldest daughter has been hospt lized for 'depression' several times. Another

daughter was to be married three weeks after

plans for the future are gone or changed forever.

ara dmd and postponed the wedding. All our

I am talking to you today because my W1fc s HMO was more interested in savmg money
than in saving her life. Turge you to pass legislation that will prevent a tragedy like mine from

occurring again. Thank you.
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