, & . Co;r'o( L bwas—‘r c,af\ce\r —-omco (‘OESV’“ 6‘(\’271/‘0 —
\ qoxﬁmu\twbﬁo\%\pmm- Ln@e a?&.qou@\ C
' %/\’u(ou}*m:b 0;0/ — 0\50 Socs«_e./i( 463-}-:101320 ”/‘O

5'*1- \ {OCQ,Q Pf’KO“V\/——) R

““"9 Vwﬂg{"m\/@g(—m\% | ameW acce/:ro ‘7L<5 QFC’@/‘“&&F
. »Jm» scucQ 8{/\41 cooﬁcQ w‘@ A-\o ‘é‘zﬁ oé —Sa, ‘ )

BN
\

SDN’C\S’l' CELV\(@\/ %cw& : __,6_
QM{GJO%C&%% e

Mw.

. . AR A L L . - £ X ..
N ! - ) " : ’ : A . [‘a; . .
e i3 ~ i N B - . . X
! . ! U -} B
A ’ RN . . el
. . . N . N

%mo\/‘ pq V\CQ"POI/Q S

,‘ X o ﬁ\c&% WJ@? {DN/Q,mlAMOQQC;ng M@e I/L&é y



http:G\-71.i4

el Ve%m&eo@”;;?:a,@SJr —
) \mg‘;""; ’Fwww&cxcd? &ukcetc(-\u%

| =» MetL'ife - '

w ao\” e “CQ(’/FCLQ =3
AMD - fnw(’*/a Ge“/

9 Toe ol —va Ghioto
O o e gt o

‘HMgf ——?? boo/:?;z«ﬁ-

'PC("]@V :bO‘MQ_wAm»q

',/’&

(oerien och d’o(/(-r;fs —

SR c,e/(JJu?cQ k .«om/z,w_@w

- rmyewo«lc

- - . R . X ) vet R

. . - “ B s N L. N . . "

. . . B . . - + .
» . . \-/b i - - SRS -
Lo . - LN L . o . . B . . :
- ’ N oo : . N . g
£ . - € . . N . R R )
- - - = wTE - = L e M S T ™ T R W WO




ERISA Casualty Of The Day

July 16, 1998

|
|
|

Consumers for
()uah L1 Care

phone (310) 392-0522
web: wivw. consumenvatchdog.org
email:cqc@consumerwatchdog.org

i .
HMO's Lack of Referrals Leads To Patient's Loss Of Legs

Misac Negosian
Sunland, CA

According to Mr Negosian’'s report:

In February 1993, Misac Negosian
suffered an arteriosclerotic aneurysm, or
stroke, leaving him with a limp in his left:
leg. Misac requested referral to a
cardiologist, neurologist, and cardiovascular
disease specialist, but his HMO primary care
physician instead called the stroke an
“accident” caused by the stress of his loss of
employment. He was never given any blood
thinners or an angiogram test.

Then in May 1996, Misac suffered a
major blood clot in his left leg and had to go
to the hospital. The HMO refused to pay for
the ambulance transport, so Misac had to
use a private service. After three hours at
the HMO hospital, Misac's skyrocketing |
‘blood pressure finally forced the HMO to|
allow him to see one of their cardlovascullar
“surgeons. The HMO surgeon attempted a

by-pass surgery, yet extensive damage had
already been done. The surgeon told Misac's
family that in flfteen years of surgery, :
Misac's conditior] was the worst he had ever

‘seen. A week later they amputated Misac's

left leg above the knee.

A few days after the amputation, ‘the
HMO decided to send Misac to a
convalescent hospital. Still, he had to go to

. frequent appointments at the HMO, for

which the HMO refused to pay all ambulance
transport. Four months later, with his
condition getting worse, Misac had to have
his right leg amputated below the knee.
Misac's méldical records show that in
1986 he was diagnosed with the genetic
condition homocystinuria, which was
discovered in the early 1990's to be linked
with arteriovascular disease and renal failure.
However, Misac had continually been told
that his problems were all due to kidney
failure. He had even had surgery in 1991 to
have fibrosis removed from his kidneys. If
his HMO had properly treated his stroke in
1993, they would| have found the linkage
between homocystinuria and renal failure,
thus treatment could have given them a good

‘chance of saving Misac's legs. Instead,

Misac did not receive proper treatment till
after 1996, only after the severity of the
disease meant his legs had to be amputated.
- Misac Negosian has had the ability to
walk taken from him. He has even had to
pay for his own pair of prosthesis, and was
forced to borrow a wheelchair and walker
from a family friend. Because Misac receives
his healthcare through his wife’'s employer,
his HMO can claim immunity from damages
under a loophole in the federal ERISA law.

.
I
.

'Pending federal legislation would restore the remedies of patients with employer-paid Health care who are unable to

recover damages against an HMO or insurer that harms them, because state laws providing damages are preempted by

the federal Employee Retirement Income Security Act of 1974 or ERISA. Consumers for Quality Care will fax daily the

picture and story of another ERISA casualty to legislators and opinion leaders until pending legislation is acted upon.
. , |

A
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DOMESTIC POLICY COUNCIL (DPC) '

ADDRESS ;
Chrls Jennings
Deputy Assistant to the President for Health Pollcy
: Domestic Policy Council !
1700 Pennsylvania Ave
OEOB Room 216
Washington, D.C. 20502

s

Phone -- 202-456-2216
Cell -- 202-487-6223

HELPFUL NUMBERS

Cofnnient Line - 6-1111
Public Liaison - 6-2930 -
Library 6-7000 :
Law Library - 6-3397
Page - 7-5000 o
Red Dot Pickup - 5-7005
Inté;rn Hotline - 6-5122
Reserve Car - 7-1467
Press Office - 6-2580
Computer Help - 5-7370
Whit(:e House Main - 6-1414
Intern Desk - Room 468 - 6-5338

i
Room 216 - 6-5557
Room 212 - 6-7431
Room 224 - 6-7028

|

i

: |

FAX NUMBERS |
' : i

i

i
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' . PHONE

H
H
i

AGENCY

NAME FAX
| ]
: !
Abemnathy, David '393.0660 L.
f 800-381-3830 (pager)
Altman, Stuart {(Ann Cummings) :78 1-736-3803 ‘
800-405-3522 (pager) !
Amberson, Michelle 1690-4597 |
(Laurie Boeder’s Asst) : :
Apfel, Ken '358-6006 i
Beier, David (Satish) 66222 f
Bentivoglio, John 514-2707 616-1239 ;
Berenson, Bob (Caro]/Sharon) ‘410-'?36-4164 410-786-0192; .
Berg, Olena (Valerie) 219-6620 219-5526 ! Labor |
Boeder, Laurie :690-7850 690-5673 |
Brain, Chuck (Janet Murguia) 6-6620 o
Brand, Marcia ‘301443-4619
; z
Bromberg, Emily (Sky) 6-2896. |
Burton, LaVarne £90-5627
Callahan, John (Louise) 690-6396 !
Chang, Debbie (Barbara) §90-5960 690-8168 1
Jennifer Ryan (Special Asst.) , 3
Chang, Gregg 6-6406 E
Chow, Barbara (Sandra Yamin) 5L-4844 5-5730 " - :
Clarkin, Sharon {(Tenisha) 690-7450 k HHS
Claxton, Gary (Roxanne, Michelle) 690-6870 .4,01-7321 u ASPE
490-4023 (pager) ,
Cooper, Barbara (carolyn/Stephanie) 590-7063 A lx
Corr, Bill (Eileen) ' 690-7431 401-5783 ,
Dailard, Cynthia Room 217L 6-7871 :
Damus, Bob 5;5044

Deparle, Nancy-Ann (Joanne)
(Joanne-Private 690-6332)
Deputy - Mike Hash (Linda)

690-6726/786-3151
690-5727

}

|
202-690-6262 |
410-786-8060 |
841-4684 (cell)’

HHS Administrator

Donahue, Mary Beth (Delano)

690-7431

401-5783 | HHS-- COS
Donenfeld, Toby 6;6265 l VP’'s
Duvall, Fred 6-2896 ! | 1GA
Easley, Chuck (Waves Problems) 5:6206 l\
Eisenberg, John (Geri) 361-594-6662 ‘ AHCPR
Ellis, Philip 6%2-2342
Iirﬁmanue!, Rahm (Michelle Crisci) (Franklin) - 6-|253I 6-2530

i
s



NAME " . PHONE FAX AGENCY

Fontenot, Keith (Denise Bray) B ; . l
Foster, Rick {Donna Holt) . 410-786-6374 % HHS - Actuary
Geisbert, Donna " 410-604-1666 (home) II
410-456-9452 (cell) ,
Gips, Don(Dan) ’ 66222 ‘ i
Gotbalm, Josh (Vikki Wachino) ‘ 5-9188 (5-9149) 5-4995 ! 254/253
Green, Melissa 5-4742 ] ‘
Grﬁber, Jon (Chris) ; - 622-0090 ' 622-2633 i Treasury
McClellan, Mark . ‘ !
Harghan, Mary = 690-6613 401-7733 * ) DHHS, Office
‘ v Disability, LTC
Hash, Mike (Linda Cooper) 6905727 6906262 |
Haynes, Audrey (Tania) . o 6-7300 {6-7395) :
Women’s Office ‘ . :
HCFA : 800-448-4232
Hor\fatﬁ, Jane {Stephanie) o .690-7450 690-8425 ;
Jennings, Tom 301-654-8538 . ‘ !
Justice, Diane . 401-4634 ;
Kagan, Elena (Laura) 6-5584 (6-5565) 62878
Kakani, Anil NEOB 8222 ) 5-4686 6-0851 |
Katzen, Sally (Phyliss) 5-4852 '
King, Kathy (Lynette) 690-5974 ' HHS
Lambrew, Jeanne A ‘ ’6-537? i :
Lew, Jack (Sandy Via) 5-4742 1 OMB-Rm 252
Melissa Green : {
Lewis, Ann{Ruby Shamir) . 6-2640 (6-5696) :
Lowensen, Jane . _'224-3460 o ‘ ’ N Sen. Daschle
Mays, Cathy . 6-6515 6-5542 l
McClellan, Mark (Chris) | 622-0090 ’
McCullough, Ned ‘ | 224-4042 |
McGuire, Anne - 6-2572 ' ) ' ‘ ‘ :; ‘ Cabinet Affairs
Mendelson, Danny (Gina Mooers) 5-5178 ' 5-5631 Rm. 238
Miller, Mark (Farooq) NEOB 7001 | 5-7810/5-4930 5-7840 ]
Miller, Meredith (Avis, Tiffany) . T 219-8233 219-5526 ; Labor
Monahan, John (Margaret) 401-5180 : i HHS
Murguia, Janet (Mindy Myers) 6-6620 | l Leg Affairs
--Brain, Chuck ‘ 3 : i
-:Jacoby, Peter :
--Thornton, Tracy ) E
|



NAME -

i

.

PHONE FAX AGENCY
———1—
Nexon, David . 224-5406 224-3533 :.
Ogle, Becky 219-6001x147 !
O’Hara Jim (Betty) 1690-7694
Orszag, Jonathan . 6-5367 6-2223 j Rm. 235
Parker, Emil '6-2809 62223 | Rm. 235
Perrelli, Tom 5142267 616-5117 ,
Popp, Karen - 6-7594 ; } WH Counsel Office
Porter, Margaret (Jean) 301-827-1137 301-827-305 l‘l FDA
Rabb, Harriet 690-7741 690-7998 j
Raines, Frank (J anét Graves) : 5-484d ! Dif—OMB
Ricchetti, Jeff 628-4650 626-4833 |
Ricci, Linda 5-3814 E OMB-Rm 253
Rice, Cynthia 6-2846 6-7431 . :
Richardson, Sally (Lavinia) 410-786-3870 410-?86-00251;
Rovin, Lisa 690-7800 401-7321 - ‘
Rudolph, BA . 371-5963 i
Ryan, Jennifer §90—6321 :
Scholz, Karl (Louise) 6220120 :
Schwartz, John v | 305-8060 ‘ Justice
Shalala, Donna (Ken Choe) 690-7699 i HHS
Shifeman, Bob (Sonyia Mattk{cws“Asst.) 6-2803 ' i
Simmens, Lance (Anita) 690-6060 : ‘ HHS
Skolfield, Melissa (Margo, Phyllis) - 690-7850 690-5673 | HHS
So, Anthony 690-7230 690-6154 ;
Sperling, Gene (Pete) 1 6-5804 6-2878 i
Stein, Larry (Jessica) 6~2é30 ‘
Takamura, Jeannette 401-4634 .
Tarplin, Rich (Rose, Stephanie) 690-7627 690-7380. i HHS
800-800-7759 (pager) j
Tarica, Alan i 5-6490 :
Thurm, Kevin  ( ALEY ) 690-6133
Toiv, Barry ' | 6-6796/6-2580
Tramantano, Karen (Erica) 6-1906 (6-1985) '
Uhalde, Raymond (Joanﬁe) 219-6050 | DOL
Verveer, Mclanne (Katy Button) 6-6266

Wagner, Alcx

818/ 346-8269

Washington, Bonnic

690-5960

[
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* . NAME PHONE FAX AGENCY

Watson, Tony (Carolyn/Carleen) ' 212-630-5110 :
Webb, Shirley C5-16-03 | 786-3151 i
White, Bill ‘ | 6-2896 6-2889 !‘ 106
Woolley, Barbara (May Zhou) 6-2155 | Public Liaison
Yamin, Sandra (B. Chow) 5-4844 !
Chris Transfer # | 66241 '
DPC Main # - 16-2216 1
WH Main # 6-1414 , |
Phone Extensions -395/456 ‘(
|
L a
Aids Office - Todd Summers 6-2437 6-2438 i
Clear Senators/Guests " | 'Elisa Milsap
Computer Help 5-7370 t
Calor Copier - Ben Kirby (Across NEOB) 5-6705 :
Customer Service -- Signal . i7-1234l 1236 . *
Facilities Management : 52335 ;
FAX S 6-5557 - 216 '
6-7431 - 212 §
6-7028 -- 224 !
GSA -- Recycle/Burn Bags | 5-3675 ’
Interns Desk - Room 468 - 6-5338 !
Intern Office Room 84 - Alison Kolwaite 6-2742 ‘
Medicare Commission (Request) . 505-3333 Ix
OEOB Library ' 5-7000 l
Phones/Trouble Desk ‘ 6-9611 ;
Press Office : ' 6-2580 '
PrintShop 5.2204 | Room 82
Records Management ) 6-2240 |
Request Car . 27-1467 ', West Basement
Request I\.AcsscngerfRed Dot 5-7005 ..
RSVP Office -- Social Office 6-7787 '
Secret Service (Keys) » $-449? :
Security 17th & G , ?-1%?42 ' *
Security SW Gate 7-1724 %
Signal Conference Line - ) Signal Operator !
757-2104 ; Customer Service |
Social Office o 6-7787/6-7136 s




NAME

i

PHONE

AGENCY

Speechwriting 6-2777 |
Paul 1 6-5585 :
Travel - White House | 6-2250 3
Volunteer Office - Judithanne 6-5443 |
WAVES 6-6742 5-5349 ,
WH Mess 5-6377 ° !
WH P;Ige - 7-5000 %
WH Tours 15th & E 6-2002 %
Women’s Office .(Audrey Haynes) 6-7300 ‘

Room 239 (NEC)

6-5362

CONFERENCE ROOMS
15t Lady's Conf. Room Room 100 6-7260/7261 (Direct)
‘ ‘ * 6-6266 (Request) :
Rooms (180, 450, 459, 472, 476) 6-7666 |
(Indian Treaty - 474) ' |
Room 211 6-5564 (Direct Line)) %
' 6-5565 (Request-Laura) '
62801 (Gay) !

OMB Conf. Room Room 248

5-4742 (Sandy) -

CEA Conf Room 324 '5-7350 i
OSTP Conf Room 422 6-6010 i
Roosevelt Room (Helen Robinson) ;e-mail

Donna_L.._Geisbert@opd.cop.gov

jennings_c@Al.eop.gov

e ————————— e e m——— AR
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Michael Darling and Associates
Los Angeles, CA Washington, DC Santa Fe, NM o

1400 20th Street, N.W., Suite 504: Washington, DC 20036 202.232.4039 FAX:202.232.4089

July 31, 1998

Mr. ChnstopherC Jennings
Deputy Assistant

to the President

The Old Executive Office Bulldmg
Washington, DC 20502

By Facsimile: (202) 456-5557
Dear Mr. Jénnings:

I am writing to you at the suggestion of Ira Magaziner to invite you to be the keynote
speaker at an event celebrating the 35th Anniversary of the Association of Reproductive
Health Professionals (ARHP). The event will take place Saturday, October 24 at the Westin
Hotel in Washington. Depending on your interest and availability, we would welcome your
participation in the evening’s gala dinner.

The topic should relate to "a look forward", or where reproductive sciences and our nation’s
health care system is likely to go in the 21st Century. The audience will include physicians,

researchers, educators, counselors and pharmaceutical executives. More details can be

provided later.

Please let me know at your earliest convenience if you will participate. If you are unable to
accept our invitation, perhaps you could suggest another Clinton Administration official who
might be an appropriate speaker.

~ Until then, should you have any questions or need any additional information, 1 can be
~ reached at my office with Michael Darling & Associates at 202-232-4039. Thank you.

% é/ .
1 %mer ~
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Patient Advocate Foundation
780 Pilot House Drive Suite 100 C
Newport News, Virginia 23606
Phone: (757 ) 873-6668
Fax: (757 ) 873-5999

Bo.muom HOFmeISfre:z, pate T-20-9§
FAX # ,;2;62, 4506-5557 |
COMPANY: . [WHITE HOMSL ( DomesTic Poricy COuNc:(L.)

FROM Nancy Davenport-Ennis, Execunvc Director -

 Number of Pages INCLUDING COVER SHEET) _/_Q

S;OWEN'{S i ‘ |
PltkASE see ATTACHED summnrz,y OF PATIENT
cases IN SuppoLT OF @m:zcm B OF ﬁzcms



http:SummAll.Yo

) 07/20/98 22: 44 B757 873 8999 PATIENT ADVOCATE o __@ooz.

S .‘ »%.!5' 4

“? :";1“ ' h ‘&

by Wﬂ/\//%// PATIENT ADVOCATE FOUNDATION
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== - A National Network for Healthcare Reform

' rbf::l"'-i*;?:# “’*\\ﬁ\\%}.

r = 780 Pilot House Drive, Suite 100-C Newport News, Virginia 23606
] :'\':“-:-‘t TR 757. 875 6668 rax: 757, 873. 8999 E-MALL: paneanmn NEL INTERVET: hitp://wovw patientadvocate.org
S

I*'.d'v'”u’:‘% ;«, M%N. N "‘lf.q'm ‘
Bt o it
Wmﬂ‘mﬁfmm me% ,.wv”j To: The White House -
Wi Domestic Policy Council
: Brandon Hofmeister

Patient Cases Llluswative of Problems Identified in Patient Bill of Rights

: Nancy Davenport-Ennis
Founding Executive Director
Patient Advocate Foundauon '

'*"5*»4 i .“&'aDdtc Tuly 20, 1998
“'ﬂa'eﬂo %Mﬂﬂ;‘%“hh %‘E : . :
*m%womafﬂw ’ﬂﬁ 'As requested by you Friday, July 17th, please find below narratives of patient cases

’iilbcaﬁgnﬁm.bl;:l’m’ﬁ:oﬁ ety % we have resolved recendy that illustrate the problems being addressed in the Patient
&mﬁ""f"""f e .F%Bﬂl of Rights. If additional information is needed, please call us.
0 Ennig, i S : ;
e e Patlrt dbocie, Mg 1 3
Foar{i@n. i "*@, “h, o reface:
e Miporabley 5, g .
b i} ol
4%;%2?;’2‘% @,ﬁ;,;gmm As we examine the eight primary rights and re3pons1b1hnes of the Consumer Bill
; .ﬂm@?ﬁm&h}% My 1 ¥ of nghts and Responsibilities, it is very apparent from our experience in resolving

W .

wm’mmég% " '%Mw ¢ patient conflicts with insurers, that seldom do these cases involve violations of only one or
; mmﬂ%’%" M i two of the matters addressed in the Bill of Rights. Typically, the case involves multiple

. Sheldod WelnihausjEsq: 1 ﬂp;i violations of several of the areas being addressed in the Bill of Rights. Further, it is

| Wenhdu & Dobion ° Jé.:a@.!p: e notcd that those plans that are ERISA plans offer enhanced resistance to settlement either
8T st ’% “‘i« neuouatcd through our case managers or developed legally through our ERISA attorneys;

‘!‘vtsg» however we havc been successtul to date in achieving negotiated settlements in all of

ep\ﬁ, . our cases. Unfortunately, patients in this process have died before the therapy in question,

¢ "% once approved, could be rendered; thus from our pcrspec.uvc, the case was lost, though

By adxmmsu'auvely the appe:als process was a success. ‘
g’;am*;w “% Our summary conclugions would be that consurmers, as reﬂectcd by our cases, have
Jimes Voedonbirits %ﬁu sotight 1o “play by the insurer rules” only to be confronted with new game plans that
W%fM@ dmm 3 - “kept the case rolling in a tight ball fron1 one hoop to another” as defined to us by our

o *Jl paucms Our health care attomeys, among our nation’s finest, and our case managers,
‘B!‘C llefﬂml Mlhl:m " !

(Gl "th‘qfﬂwme: " thoroughly versed in filing effective insurance appeals, experience delays, multiple
{ Dame Faber; Coneer W‘“’f . requests for the same exhibits, slow responses Lo phone calls throughout th]el appeals
i and settlcmcnt negotiations.,

¢.' s
Casc Summanes

Patnent. Joyce Lessely ‘ Age! 54 years
1234 Riverwood Drive :
Algonquin, Illinois 60102
(847) 854-8392

wﬁ
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Dizignosis: Squamousal Carcinoma of Perianal Area (Rare Skin Cancer)

PATIENT ADVOCATE

doo3

D1<:ab1<.d due to disease, therefore not cmployed

In surer Medicare managed by United Health Care of Ili nois

N
Pcmcnt contacted PAF in February 6, 1998 when denied treatment of surgery for her

skm canccr Patient expressed thart she was originally denied care in 1994 when the disease
. was ongmally diagnosed and when the disease was visible to the naked eye.. Surgery was

mnzatcd twice. After the second surgery patient was told all is well. The pathology report
from the second surgery was never checked. She requested a copy of the path report
~ repeatedly and was denied. She finally received a copy in October of 1997, three years

after the surgery. The report was noted “moderate to sevcre multiple dysplasia”. In November

of 1957 a new physician did biopsy and referred her back to the doctor of 1993 who

had failed to provide a copy of the path report and had told her for three years * everything

is fine”. He refused treatment until she had further muscular neurological problems.

and rust.” He did not refer her to another physician. The Medical Director of the HMO

Her, 1995 doctor dropped her and refused to teat her based on “‘breakdown in cormnunxcauorg

stepped in and referred her to another physician. April 1998 she had ostomy with extensive
- split thickness skin graft. Currently the patient states she felt that the HMO tried to Psyche

her out and that we as a nation have “population control by HMO.” HMO physician would
- not assm with her application for disability, so she hired an attorney.

Pq(;xent. Betty Havens

P6/b(6)

i

Al

D1agnosxs Breast Cancer -

Employer Self

Age 47 years

Insurer Kaiser Pennaneme/ Portland Orcgon

/
Z) Pauent contacted PAF 5/6/98 when insurer refused payment for her diagnosis and treatment of

Breast Cancer while visiting for several months with family members in New York. Ms.
Havens residence is in Vancouver, Washington. Her insurer refused payment based on
the fact that the treatment was not an emergency and that she was out of network. The
patient protested that she lives for several mouths each year in New York with family

members, and that while living in New York she detected the breast lump and sought medlcal

care.' She is currently in the process of completing a first appeal with the aggressive
support of her New York physician. She has requested that PAF refer her case to an
attorncy if the appeal is denied, Her physician in New York noted that she had 5 of 19
rodcs positive and that her care was of an energy nature. Appeal results are pending.

41 years.

Patient: Edward Basham

P6/b(6)

Diagnosis: Brain Tumor
Ernploycr John Deere

South Wﬂmmszton Itinois

Insqiérl ERISA Plan

1l National Heritage; Inc.
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Mr. Basham has confronted repeated challenges in accessing specialists who have
positive reputations for treating his type of brain tumors. His oncologist originally referred
him to Evanston, Illinois to consult with a brain rumor specialist. The visit was denied by
the insurer. Mr. Basham paid for the consult personally; however, he had to retum to in-
nerwork providers where he has becn receiving both radiation and chemotherapy. He

~ “was told by a local

radiologist involved in his radiology therapy that his “tumor had

He is disabled and has not worked since Decemiber, as his tumor causes considerable
dizziness. His wife contacted PAF to seek support in getting him referred 1o the best of
the in-network providers for chemotherapy, which was completed in April 1998, Mr.

: (;% é shrunk 50%". Subsequent additional test reflected that the tumor had shrunk only 20%.
D

BaShma’s concemn is that as;a “young man”, he wants the very best treatment available to

his life. He feels that reatment is in Evanston, Tllinois. He is concerned to

confront the employer, as his disability and health tnsurance are both provided by the

wy'to save
instrer.

. i

i,l X C .
Pa‘.,tsl‘etllt: Jose Mapuel Marin, JIr

!

Ul
\‘.
||

}

P6/b(6)

Age: 6 years

Diagnosis: Mylo-dysplastic (pre-Leukemia)

Father's Employer:  Jones Blair Point Co.

Insurer:

P6/b(6)

Father: Jose Manuel Marin

Cigna

" Sherman , Texas

Child received Bone Marrow Transplant in 1993. Father applied for family coverage

and was denied because his son had BMT in 1995. Family called PAF 3/30/98.

Case Manager contacted-the insurer and negotiated full coverage for family for $213.42
per month. Family funds are extremely tight due to husband’s injury at work and enrollment
in Warkman’s Comp. PAF suggested they appeal to their church, community fund raising
to procure insurance funds.He has been told that when he is released to retwm to work,
they. would hold his job for him; however, he has just received a letter (7/16/98) from

his employer stating that he could continue to work but would have 10 work out of another
ofﬁ&,é one to 1 1/2 hrs. away {rom his home. Family is currently uninsured; although, Mr.
Man'.r‘; has pay stubs reflecting that funds were taken out-of his weekly payroll check for
farnily insurance.Family remains uninsured due to lack of funds at present time.

Patient: Diane Buurman

' Diagnosis: Replacement of torn, defective breast

A

P6/b(6)

in 1996:

Employct: Sandy Hill

Insurer:

i
Ll
3

Greenwood Lake, New York

Physicians Health Systems (PHS)

1-800- $48-4747

e: 40 years

implant implanted after breast cancer surgery

f
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Ms Buurman contacted sz&F "1/3/98 requesting our intervention in her efforts to appeal the
dcmal of replacement of a defective implant which she had sought to reverse through her own
appeals for months beforeicontacting us. She “played by their rules” supplying all
mft?rmanon they requcsted only to be given another set of assignments. We encouraged her
* 1o ‘contact both the State Attorney General 1o file 2 complaint and the State Insurance
Commissioner to request help in reselving the matter. We further provided counsel in how
tQ specxﬁcaﬂy submut and write her final appeal letters. Her reversal of the denial was
completed within two weeks of her call to PAF; comective surgery has been completed and
her bills have been paid by the insurer. Her evaluation of her case is that her persistence
paid off and that her complaints to the her state agencies moved the insurer to reconsider.
Herifinal observation is thought provoking as she stated “ they send you to their doctors
whpi prescribe your care and then they deny the care that their doctors have prescribed.

Patient:_Annice Laroche a Age: _4.5 years

P6/b(6)

Employer INS of Swanton, VT , : | . o
Insurer MVPof VT : . o
Schenectady, New York o

Anmce Laroche, mother of thrce chﬂdrcn ages 11, 22 and 26 years diagnosed with
Breast Cancer 1994, Referred by her oncologist for a Bone Marrow Transplant
Shc\was denied by the insurer. Patient was cnrolled in standard protocols. Patients
sister-in-law related that for months the patient was moved from one protocol to another
by the in-network oncologist. Patient called PAF 3/18/98. PAF filed an appeal that
resulted in approval for BMT within one week of our appeal. Patient traveled to
University of Connecticut for transplant where she was advised that her disease had
progressed too far to have the BMT._Annicc Laroche died April 15 1998.

Patient: Devon Bush Age : 42 years

P6/b(6)

Diagnosis: Brain Tumor.

Employer: Self- employed with ABC, Inc. Changed to Disney, effective 4/1/98.

In snlr'gii: 1Jealth Insurance Plan

P6/b(6)

t . |
Panent eouvht second oplmorvout of m,twork Demed Parmm contact PAT’. After consulting

with louricase manger, he negotiated insurance coverage with Disney which allowed second
opmufm froom preferred physician, since thc physician was in their network. Very foriunate
resolunon

'Patient: Savlaf Creswell : Age: 58 years

P6/b(6)
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(212) 674—8554;

i S i
D'}Tg 10sis: Prostate Cancer 4/97
! .

mploy er: Costume Designer with United Scenic Artists
New York, New York -

Insurer: Aetna ( Mr. Creswell’s primary insurer thlough 7/31//98 which is his wife's msmer)
Actors’ Equity League Health Plan managed by Empire Blue Cross Blue Shield
is his plan that will bccome hlS primary pl‘m 8/1/98.

Mr Creswell contacted us when he was seeking weatment with an out-of-network provider -
that was denied by his insurer. He was successful in gaining this approval “because my

- primary care physician is a friend of a member of the appeals board of my insurer.” Mr,
.Crcswell has been treated out of network with payment made to the physician by his
msurcr using Lhe ‘usual and customary" standard for payment.

'Pa_t%ienvt: Jimi Allen ~Age: 21 years

'
B
i

P6/b(6)

me‘rxosxs Liver Transplant|

Inst ulrer Medicaid

Upon son’s 21st birthday 9/14/ 97, Medicaid dropped Mr. Allen from their insured rolls.

The parent, Alinda Allen, stated that she received no notice that this would happen and

learnéd that it had happed when she received bills not reimbursed during the time that her

son was uninsurcd. PAF consulted with the mother to enroll the son in Nylcare HMO;
however, reirnbursement for his anti-rejection medication is still a problem. PAF recommended
application to the pharmaceutical company for charity care or reduced billing. The insurer

had a .$1,000.00 limit on Prograft which was met the first time the son needed the

transplant Partient is currently employed by Americorps, paid a stipend instead of salary

and I‘LCCEWH" educational money. He had to drop outof cellege due to'illuess and finances.

'Pauent Jeﬂ&:ey_ﬂ._ﬁar_tar_” Agé: 38 years '

P6/b(6)

Diaé‘fxpsis: Mylodysplasia (prc»Leukcnﬁa)

‘ .,mpioyer Duck River Utlity Comnnsxxon
: Tullahoma, TN
i .
lnculyler i . Fortis Benefits Insurance Co. PPO
} E Milwaukee, WI
- Patient t denied bone marrow tmnsplant becemsc he was not in blast crisis. Insurance also
did not pay for BM'I' evaluation in St. Luke’s Hospital in Kansas City, Missouri.

~ PAF becamc involved in filing appeal with insurer. Case was reselved May 13, 1998 with
- insurcr reversing denial and Mr. Farrar receiving wansplant. Appeal ume from date of

initial call 1o PAF to resolution was 30 days.


http:receivi.ng
http:a,$l,OOO.OO

07/20/98 22:47 D757 873 8989 : _ PATIENT ADVOCATE @,00,?

‘National Legal Resource Network Panent Cases
: A]l caaes have been hmdled by artorneys within the PAF National I..ural Nerwork.

Pa,t}ent: _Susan Eubanks | Age: 46 years
: P6/b(6)

{
i
Dm%noqzs ‘Breast Cancer Stagc 2
zaﬁloyer Nationial Board of Certified Coun eelors
Al Greensboro, NC
Insiurer:  Trustmark
Youngstown, Ohio

Patient was referred by her local oncologist for Peripheral Stem Cell transplant with

High Dose Chemothertapy for CalGB9282-Randomized NCI trial. Patient refused to be
mndomlzcd and requested wansfer to Duke University Medical Center. Trustmark denicd
based on experimental nature of the therapy. Also stated that HCFA guidelines

noted the mweament as experimental and therefore denied by HCFA. Patlcm needed
wansplant March 3, 1997. Patient and Duke University Medical Center (DUMC) contacted
PAFI2/14// 97. Aftet preliminary discussions with Trustmark representative, PAF referred
case to Edward Connette, Esquire , ERISA attomey of Charloue, N. C. He secured a
.coust injunction. Trusunark stared their ncgonauons with Mr. Connette. An agreement
was: teached March 13rd requiring a signed “gag order” of Ms. Eubanks. She began

stem cell harvest at Duke March 16th. The delay from March 3rd to March 16th exposed
panent to additional rounds of chemotherapy, not to mention mental anguish. Ms. Eubanks
is fully rcco»ercd and enjoying the resumption of her life activites.

Pdtxent _.IQ_V_T_{_@mer Age: 51 years
i
i
}[ ; P6/b(6)

|
! |
Diagnosis:  Duodonal Cancer January 17, 1998

Employer: Texas Retirement Systern/ School System
Teacher: Houston, TX .

Insurér: Prucare
chston, X

Patient initia Iy complained of pain and xllncse Stptc.mbél of 1997." When she VlblICd her
primaty care physician, she reques ted ransfer w specialist.  Request was denicd. She

requested lab work be done to determine why she was losing weight and suffering from
exwemne fatigue. She was told by primary care physician to fill a prescription for Zantac o -

relaxiher and alleviate stomach pain. She was also told 1o relax, that the problem was

stress. In October, she returned to the primary care physician with same complaints.
increasing her description of pain and weight loss, She was given anti-acid and Prevacet for
ulcers' without any additional tests. She requested tests. They were denied. She chucsted
1efx.rml 10 spccxahstb It was dem&:d

In Novcmbcr she visited another doctor in the network. They provided Elavil and

an anq-dzprc\szmt Ms. Trainér requested immediate transfer to a surgeon for second

|

!
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“opinion and requested lab tests. Requests were denied.

J anuary 5th, Ms. Trainer went to out of network surgeon and received lab work and
exam. Surgery was scheduled, in-network, January 20th, at which time a 6 centimerer
cancerous Pancrcduc tumor was removed. Feeding tubes were inserted for * a short

E penod of time.” Surgery was perronncd at Methodist Hospital in Housmn in network.

' thn patlent was discharged, no home health care was prov:ldcd Me Trainer began
rnaJor, weipht loss. She contacted PAF April 3, 1998 when she weighed 79 1bs. and was
losing 1 pound of weight per day. Ms. Trainer had been to visit a pancreatologist, Dr. Evans
at MD Anderson at her own expense to seek a second opinion, Dr. Evans urged TPN and -
homie health care with further evalvation for additional surgery to correct problerm form
thc}msel tion of the feeding tubes and at the site of the original surgery. Ms. Trainer
requcslcd transfer to MD Anderson to be treaied by Dr. Evans. PAF sought to negotiate
transfcr with Prucare and after 72 hours with no result, referred the case to Cindy
Lxefemmn Esquire, member of PAF Legal Network. Under threat of court injunction,
Prucare agreed to transfer which occurred at 7:00 pm. April 9, 1998. Ms. Trainer is home
wnhout feedmg tubes, eating and regaining weight. Her goal is to et to teaching. .

Patient: Sandy Schuckerman = Age: 48 years

P6/b(6)

Dia‘cfnosis: Ovarian Cancer StageIl
Emp oyer: Sarco Scrap Metal S | ‘ .
]’ndnnapohs Indiana 46203

Insurer: Trustmark
| SouthBend, Indiana

Patient contacted us May 22, 1998 after being denied PSCT with High Dose Chemotherapy.
Her Husband pr esented M. D. Anderson with a letter of credit, sold his part of a business
o have the necessary moneyito admit his wife for care after she was-denied by Trustmark.
H\,r tmnsplant was May 18, 1998, PAF enlisted the support of an antorney to represent

- the 1azm y in a suit to recover funds for Mrs. Schuckerman’s transplant. The family has
bcen ade*d the suit will ke up to thrce years to sctt]e Suit is now in progress. -

Paueni Susan Clark Age: 42 years.

P6/b(6)

Diag'uosis: Breast Cancer

melayex Agway
Insweer:  Unicare
Patient contacted PAF lO/17/9S when insuter denied use of muneeplasuns in treatment of her

diseasc. She requested care atBrazinski Clinic in Flouston. Insurance denied access to
elinic and therapy. Patient appealed sceond time with delay of approval until December. Particnt

died: at Christmas 1997.

>

Patas;int: ‘Y\{oune Sidonia Age: 50 years
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D1agno>15 Brmn ‘Twmor

Employer: Rabco Enterprises
Insuwrer:  Kaiser Permanente :
: California o ’

Pauent contacted us when msurcr was denied access to Umversxty of San Francisco to

be treated by Dr. Burger, a specialist in brain tumors. Patient appealed. Appeal was dcnzed
PAP contacted attormey 1o assist with appeal preparation. Second appeal was filed

withi support of attorney, Gary Tysch, Sherman Oaks, California. Request was for -
wansfer to Cedars Sinai for weatment. Second appeal was approved. Care was initiated
‘wuh PAF December 8, 1997 and resolved January 13 1998,

Patxent Repina Kegley Age: 34 years

P6/b(6)

[

’.
I |
Dldtglilq sis: Breast Cancer .
| i
Emp"loyci Russell County Med.tcal Ccnter :
Lebanon, Vz.rcnma.

Insurer;  Community Health Systems (ERISA plan)
TPA:  ASO North America/ Houston TX

UR: Intracorp

Case Management: Select Flealth Care

Re-insurer: Trustmark (New York Und(.rwmers)

Paucnt was denied bone marrow transplant with high dose chemotherapy whﬂe seated
in the pre-admission office at Duke University Medical Center with the admissions
casc manager 8/22/57. Case manager called and urged an immediate reversal, as patient had
received inirial indication that rearment would be approvcd as had the Duke case manager.
Case,was denied. Patient and case manager contacied PAF. PAF attorney waveled to
Durham while patient and her family checked into local hotel from Friday cvening through

' Tuc,sddy morning while attorney and insurance representatives met to negotiate denial.

{ If Mrs. Kegley did not begin her treatment on Wednesday, her “window of oppormunity”
was gone. A sealed agreement was reached Tuesday evening 8/26/98 . Mrs. Kegley was
mmtdmtclv admitted and the Lmnsmet was initiated Wednesday.

| 1 l
. Panent Advocate cases reflect thc need for equity in the managed care marketplacc m
defmmw in understandable terms the benefits of the plan, pmwdmg assistance with -
propc,r dpphcanon for preauthorization to assure timely response, negotiating coverage
Tequests for out-of-network providers that enhance patient confidence in their provider
and assure access to the most beneficial care available in our marketplace and the -

. urgent need to reform ERISA regulation and enforcement so that plans arc accountable for
decisions made. Sheldon Weinhauws, Esquire of Weinhauws and Dobson, St. Lowis, Mo. {5 Fro-

bono Director of the National Legal Resource Network for the Patient Advocate Foundation.
Mr. Weinhaus served onthe P esident’s s Advisory Commzssz(m on Consumer Protection
and Quality in the Healthcare Industry.
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Thie Honoreble Joseph I. Lieberman
United States Senate

One State Street, 14th Floor
Hartford, CT 06103

Dear Seh‘ator Lieberman: o ' | .

» Enclasad please find 2 copy of 2 1997 letter outlining the extraordinery and unfair
mqmremcnts to obtain health cove:age for a life-saving procedure in connection with my wife’s
Xim) mctastahc breast cancer. If coverage had yltimately been denied, fortunately I would bave
been able to afford the requisite prompt care, However, there are those less forfunate that would
have 'been unable to afford the care if the insurer had not provided coverage and/or died or
further mJured 28 8 result of the insurer stalling, .

¥ i A

9&(‘ government and the na'non has encoursged the growth of managed care. In this
great nanon, although we often do not have unanimous agreement with enacted legislatian, we
gcnerally]abxde by the laws as we have fajth in our system of govemment because elections are
held opcnly and honestly. We cannot have faith in our healthcare system if policyholder benefits
are unfairly denied with little redress and cases are not prormptly reviewed.

, In Kim’s case, the medical review board was not truly independent, which fostered 2
series of unintelligible denials. The failure to provide 2 truly mdependent medical review board
(free from suy conflicts of interest) leaves a burning hole in this nation’s healthcare system and
causes cmmﬂess mmeccssa.ry tragedies.

Asa s result of the specialized treatment Kim racewed, she is presently digease free and

' more vibrant thay ever, While my wife was receiving treatment in Detrait, Michigas, 1

encountcred another metmstatic breast oaneer patient that had been denied coverage for similarly
frivolous reasans. She was also the subject case for litigation against the Blues in Detroit which
leadto g changc in the law in the state. While the trial was pcudmg, ounly through a cowrt order,

" was she: able 10 recejve treatment. The delay in treatment did cause her further harm, theugh.

Today she is doing quite nicely.

22:49 2757 873 8999 PATIENT ADVOCATE , ) do1o_
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As a8 businessman anda dircctor ofa publicly traded life and health insurance entity, I
Tecognize legitimate issues of campanies that have, in particular, public shareholders to
represent However, the respom“mhty must fizstbe to policyholders, and then second to
Iders There is an inherent economic oonflict of interest between policyholders and -
sharcholécrs, and the ERISA Pre-exemption further tips the scale in favor of the insurer, History
stmngly*suggests that we have too many msu.'rers ‘that bave proven to be irrespansible in setting
their pnonues We must have lcgslanon that rermoves this cenflict of interest for them and
mo&ﬁes the ERISA Pre-exr:mpnon With these ad,)ustments it is qujte probable that all of our
health § msuancc premiums will rise modestly, but then we will have the agsurance that when 2
rnedxcal ~atasu'ophs strikes any one of us, we wﬂl be afforded the coverage prescribed by our
policy, and it will be administered in good faith, Consequenﬂy, when we unfairly deny
pohcyholdzr benefits, we underestimate the true cost of heglthoare,

Therefore, [ urge you to support the Pahent’s Bill of Rights Act of 1998
(S18SO/HR3605), that will insure that- policybolders are dealt with fairly with no possibility of
conflict of interest and provide for severe penaltics for imespensible insurers.

|
I/'would be happy to visit with you on this mattcr. either in person er ’by telephone Ican
PG/b(G) | ‘
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S August 4. 1997

VI4 FEDERAL EXPRESS

Dr. Frank N. Medici, M.D.

Vice President. Medical Affaxrs
Oxford Health Plans

800 Connecticut Avgcnue
Norwa lk CcT 0685 4

Re: Oxford Denml of Coverage for Transplant in Stage {V Breast Cancer
K!mheriv ILawreuce Negter - (D No. F 569035202

Dear Dr. Medici: |-

i
On June 1 |° 1997, [ sent a lener (attachad) 10 Ms. Corene Raynor cxphcmy requesting thatall
COMIMUricAtions rc’gudmg pre<cerufi canon for my wife's (Kim) pendmg transplam ba sent 1o my office 5o ag
not o uuneccssanly upset her. ,

We are 11 rc:expx of Oxford's sccond denial of coverage letter (amached) dated July 14, 1997 from
Heather Burdin which was sent to Kim, greatly ypsetunig her. Oxford conunues to deal with this marter in an
insensitive and one-sided manner. Patients. such as Kim., who are undergoing this treatment protocali.
incjuding induction chermnotherapy, don't need the additional stress of adding grearer financial requirements
on their famtly at a time when their famuly is already under cansiderable srrain. [ trust that chis unrortunate

¢pisade won't be rcpcated

On June 17;. 1997, we.recetved a lerter (artached) from Robm Zander dcnymg coverag: fora
ransplant for Kim, who has Stage [V Metastaue Breast Cancer (advanced) in which disease was found in her
right ischium bone. ‘Upen receipt of this initial denial of coverage lener, | discussed at length with Magge
Taylor, also of Oxford the fact thar the demal lefter was extremely unciear to me 23 well as to Dr. Roy
Baynes (Kim's trzmspiam doetor), Kmnanos Cancer [nsdnute, as o precisely what Oxford’s problem(s)
is(are). [ stated tha't we intended 1o appesl this initial decision. but nceded specific information to make an
effective appcal Oxfard's intial denial suggested the following:

(i) "It has not been demonswated that the u-camem with the above-mentioned promcul 15

assoctated with superior clinical benefits™:

(i) ‘!“h‘ei ‘ p‘auem isnota cmdx&te beeause of the total dose of Adm mycin she has received as

adjuvlam therapy”, and;
(iii) “The protoca! is not the most appropnate level of service which csn safelv be prowdcd and.

ﬂwrexore. not medically nce:ssary

cineltenkimvreiie:
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{'m sure vour medxcal statf 15 Mallv aware that there s auununn: gocumentanon demonstranung tnat
‘ransplanis with this vrotecoi ana modilied orotocsis have aeen widely pertormea lor the past 7-§ vears witn
consideradle succes's and 1s widely medicailv accepted, Enciosed 2qain 1s exiensive decumentanon m clear
-upport ot mnsplahuuon which was previous;v forwarded 1o Oxtord. Oxtord’s second assertion exiibits a
compiete |ack of dx*hacncc. as Kim's protocal was modified to take account ol the prior dasage or
\dnamycm Oxtord s :hlrd assertion 1s inconerent. Alter inquary. Oxrord hasn T suggested “a more
ipproprate level ot service™, and as the protocoi was moaified to account ror the prar dasage of Adramyern.
the pratocal is the most appropriate level ot service that can be provided sarely. Making Oxford's assernons
more ndiculous sui! {s the tact thatit's aur.s[:de medical consuitant's report (anached) states throughout that
this “"is the only wca:mcm modaiity that has the potenual 1o offer thig pacient long-term disease-tree survival
(DFSY", It appear§ Oxford has 1griored the provided and available information that s relevant o a truly
independent cvaiuafmn m order to deny this medically necessary reatment. ,

|
Nevertheless. Dr. Roy Baynes. in his appeal letter of July l 1997 (attached) clearly makes the

fallewing pomts: -

(1}  "Our [Karmanos Cancer insurute| posttion and thar of vour outs:de reviewer's are essentially
the same. Although your [Oxrord's] reviewer equivocates on the scientiic basis of high-dose
thcrapy and stem cell rescue, hesshe ulumately concludes that High Dose (.hcmmhzmp)' (HDCY
and Penpheral Stem Cell Rescue (PSCR) offers this pauent her only chance or long-term DFS.”

(i) The thrce FDA approved drugs 10 be employed in Kim's weagment plan “have been studied

‘ cxtensweiy as chernotherapy agenis active in this discase and there 1s extensive literarure
support documenting the efficacy of these drugs, individually and in combinauon...”

(i), Recog'mzcd oncology organizanons accept H{DC with the regimen described ‘above ..., There
are no  recognized oncalogy groups in the U.S. which have f‘aﬂe& or refused to ac::pt the

' treatment proposed for Ms, Lawrence Nener.” : ‘

(iv) Gwm. however. zha: the data in favcr mnspiamanon are so compelling, JLwonld be

(v) “ltis|impartant that you [Oxford] realize that a large body of scientific data has established that
HDClund PSCR is the only modality that gives patients, such as Ms. Netter, with metastatic
breaspfcanccr. a chance of long-term DFS,”

. Although at an embarrassingly slaw pace and after many hezted phone conversations. imporantly, Oxford
has finally reirmabursed us for uadisputed inducnon chemotherapy of Navelbine and Taxotere. Not
surprisingly, co-emﬁioyees have also had tremnendous difficulty obtsining timely coverage and reimbursement

.for serous medical eandidons. One emplayee had 10 pay out of his pocket for an angiogram test which
ultimately showed a 'serious heart condition; Only after the results did Oxford reimburse him.

Oxford’s sécond denial of covci‘agc‘:vlener of July 14, 1997 agsents the following: ,
(i) . “Thereisno wﬁil-desigmd and well-acce:ptad peer reviewed clinical mals to support the
recommeﬂdcd rreatnent as supernor 10 swndard therapy,” and

(i) "Ms, {Ncncr has not demanstrated chemotherapy responsiveness.”

Trying to bave a construcnve dislogue with Oxfard is like oying to play the shell game, where we
have to guess whxch admmxsnmr Is handlmg the case, or what Oxford's current excuse 1s. [n Oxford's first

crnegerkimimedici

[ 1]
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dema fetrer ot June : T 199'? there was nie menton of chemotherapy resoonsiveness, and in vOur Secong
Jemat letter of July 13, 1997. ' ou make the assertion that “there 15 Ro well-designed ang weil-accented peer
~eviewed climteal rais to suopon the recommenged reamment 3s sucenor [o siandard therapy.” 11 seems
Jisingenuous to suggest. on one hand, that the weanment 1s Rot supenior 1o standard therapy ang, on the ciner
hang. be asking ror a demonsgauen of chemotherapy responsiveness. Aim has.not been shown to pe
Jarespenstve to chemothcmpv and ['m sure your medical swaif is 3ware that it may de very difficuit to rack
<hemotherapy responsiveness at the induction phase when the leston 15 1n the bone. Furthermore. it appears
that Oxford mtcnnonailv switches contiet peopie, making 1t almost impeossible to have a consistent
censmuctuive dlalo zue Kim's 1ile has been passed from Corene Ravnor to Robin Zander 1o Heather Burdin to
Maggie Tavior. a.na on July 18. [ was mzormed that Maggie Taylor 15 no lenger mvoived

n connccs;on with Ox!’ord s ﬂrst 'denial leeter, oﬁlune 23, 1997, !suggesued to Ms. Taylor and Ms

Burdin that a conferem:e cail berween Dr, Lenaz. Dr. Baynes and myseif be arrenged 10 define Oxford's
concerns. This was not pursued. Shockingly, the same day, Laune De Rosa informed me thar Dr, Lenaz
“does not get. lnv?!ivcd in the appcal process and does not take ealls”. Considering that it ts her judgment that
tormed the basis; for demal. it's exwemely defensive that she doesn 't get 1nvolved in the appeal process.

Further. | had mqu:rcd of Ms. Taylor 4§ to which prowocol Oxferd believes would bé “associated with superior
linreal benent” hnc:t‘ the name ot the sutside consultant te determine what hesshe thinks would be a more
beneticial pmceduxe. To date. there his been no response to these questions. As { also mentioned. Kimand [
have had in pemoln or over the phone consultations with nine renovwned physicians. 1n the tields of Breast
Cancer, mewstanic) |disease and refated Oncology. all of whom are listed here:

<

3712497 Dr. Holland - Mt. Sina1, NY '

3/15/97 Dr. C. Hesdorffer - Columbia Presbyterian, NY. NY

3N7/97 Dr. Ross Denver University Hospital. Denver, CO

3/19/97 Dr. Hudis - Memonal Sloan Kettening, NY, NY

4/10/97 Dr. Bill Peters/Dr. Roy Baynes - Karmanos Cancer {nstieute. Denro:r MI
‘ M;t;ﬂttple - Dr, Bemard Kruger, NY, NY . ,

g “By Phong Copsulrarion
. - Dr Frednch Becker, M.D. Anderson. Texas
¥ Dr. Peter Pressman - New York (Kim's Breast Surgeon)
) ; Dr. Edward Bearte - Beth [srael, N'Y NY
i
In conflict with Oxfard and Dr. Leraz. it was the ovmhelmmg concluszon of these sxperts that Kim. beng
only 40 years of age, healthy 1n all other respests. presennng a modest level of discase and with 2 vibrant
optimistic aturude. 1s the ideal candidate for this reament plan.
! ]
If phys;cm.r]lis associated with O;ford haye a different medical opinions, then [ woul d be pleased to
hear them; but ym.u- outside medical consuham had the following repenrive comments:
i
~Paticats wnh metastanc breastcancer are cusrently incurable wuh convennanai chemotherapy... As
stated above. this theory, HDC followed by PSCR. is the only rearment modality that has the
peterstial to offer this patrent long»lcrm DFS.... HDC and PSCR offers this patient her only chance of
longrterm DFS... Convennonal'chcmor.hcﬂpy would be associated with an exzermnely low nisk of
mertality, however the chance of long-term DFS is exwemely unlikely. As menuened. HDC with
PSCR is the only modality associated with prolonged DFS...."

l
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Within Ouerd Kim s 1ile has been 2assed from acp:ment 0 deoamnem and (rom person o
nerson, Oxford s slaemiai letters are erther uninteihigiole. or Inconsistent. and conwasict s indepenaent
neacal ccnsultam. Oxford has caused my wire and me consideranie angwish ang has so unnecessaniy
Jrained an enormous amount ot our ume. Collecuy elv, these acts on 1ne part of Oxford suggest a lack ot

200d (Jithand a Lrouauon ot rust. Given tne ract that Uxtord 15 not.eniv the wnsurer. but also the aromrator ot

the policy. there exists a sertous contlicr ot Interest. We believe Oxtard has misrepresented 1ts policy when 1t

savs that u pavs for” rnemcnllv nccessaw sefvices wien 1t ::ul to pay for a TANSPIant In patients with Slage
1V Brc:st Lnncmi. L 3 lmes .

Theretor:. it should be eoncludedthas Oxtord s decxsmn 18 arbm’arv capncmus and an abuse ot discretion.
‘ l
Please adwlnse me n wnong, exccmcd by an Oxford officer a.r:d delivered to my oifice at the above
address by August |8, 1997. defininvely if Oxford intends to cover Kim's transplant scheduled for this Fall.
[f [ don't receive such a lenter by this dare, I will assume thar Oxfard wall Rot cover Kim’s ransplant. a
medically necessary. widely employed, state-of-the-ars and life saving procedure for Stage {V Breast Cancer

pattents,

i

Insurance works bccausc all of our houses don 't bum down at oncs. However. when your house goes
up 1 rlames. and there's no speeific policy exclusion for the {oss. you expect coverage to be provided without
a dramane mn-around and the insurer seeking any reason niot to provade coverage.

Oxford's 1997 Annual Repert to Shareholders boasts the following:

Annual Revenue gm\mh of 74% to $3.] Billion
Being one of the 500 largest corporations. a faat accomphshed n 12 years without
' acquisitions (
e  Net earmags advancing 90% to $95.6 milion, Q
e 1 " The comrmon share price growing S9% for the year,

. ,
With these enom‘csahsly profiable results and share price appreciauon. 1t's not nécessary to damage
pohcyholders by dellaymg reimbursement for undisputed claims and denying coverage for “medically
necessary’ proceduxcs when there 15 no specific palicy exclusion.

1
o
s

'

e
&,

When Geneve Corporauon. Samford. CT, (which draws 1ts erapioyees Sramn New Yerk. Connecticut
and New Jersey) engaged Oxford on February [, 1995, it expecicd that Oxford would be there for its
ermployees in rying umes and not create more difficulty for farmilies faced with serious medical illnesses.
Thus far, this has not been the case. I sincerely hope Oxford will act respen51bly in this mauer and truly be

the “Heslth and Heahng Company",

> DonaldT Newer ST

sneteprkimuredics

B757 873 8999 PATIENT ADVOCATE @015


http:enom1oL.s.ly
http:a~::1.st

07/20/88 22:

i

Ve i
517 . BT57 873 8999 | PATIENT ADVOCATE
!
1
‘|

.

i

] !
!
(

William M. Sullivan, President. Oxford
Heather Burdin. Oxrord '

Dr. Mana Lenaz Oxford

Corene Ravnor. Oxford

Maggie Tavlor, Oxford

Robin Zander, Oxford

Angela DlManeo Oxford Health Plans
Oxford Hcahh Plans Grievance Review Board
New York Department of [nsurance

New Jersey Department of Insu:ance
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June 26, 7993

Ms. flarshae Kimball

The Patient Advccate Foundaiion ' ‘ . . ,
780 Pilol House Da., Sulie 700C ‘ )
Newport News, VA 23606 o :

Dean maé..ﬁzmaazz:

The auihoaiig‘PaudeniLaﬁ Healihlane HAO has oven thein patients’
45 of sendidus concean Zo me. I, a forty-thrace yean ofd female,
hove peAA?na!fq axpea¢enced a dead/J disease and aepcelved no
help whalsoepea Laom my HNO in szcuning a 4pzc4a€¢4i to tacal
my condition. I am thoaoughég conwinced thet majon changes

‘ane needed}aoon in this urea of the heaﬁLh cane industny.

On beptemﬁga g, 1997, I wah diagnosed wiih Lreast cancen. Da,
danice Wood, a Prudential Healihlana AMNO genencl sungeon,
informed me Zhat a mastectomy was needed Limmediately. Not
nevealing ony olthea options, Da. Wood sel a dete fon sungeny.
Although confused, depressed, and frightened, I felt Lhal thene
were othen alleanatlives and Legan my seanch fon any and all
information afoul breasi cancen and <ts treatment.

In Sept@mﬁga 7997, I reguested o 44{4&da£ Zaqm my paimany cane
physielan, Dn. Michelbe Scullock, o an oncologist. I visited
Da. Rolenil Johnson, an cncologist, on Septemben 22, 1997 and
on Ociolen.i2, 1997 I Lezgan inlense chemolhenapy Zrealnents,
Aften thape chemolhenrapy CJcﬁeo, I inquined allout anothen
sungical npun(on, Dr. Johnson aecommended Da. Chadistine faoz

¢ Local Libast care speciclist. :

On Nowemben 79, 1997, I requesiecd a refenncd fLrom my primany
care phJAJLﬁcn, Dn, Scu!iock Lo visit Da. flaocz. Da. Scullock
cuthorized | nee visiis, which included evaluaiion
arnd iacatﬁbnf fo Da. ﬂaoz, howeven, the medical dinecton fon
my AMO denklel authorization. S ‘

l , .
On Necemberl 3, 1997, I visdited Da. Mroz poying Zhe 6ill myself.
Sha felicved that bneast conseavetion was proballe if thene
wene @ significanil neduction in Zhe size of the ZLumor aflien
chemclherapy. On Decemben 18, 7997, I appecled Prudential’s
decision to deny coveaage for nedical senpices Lo be peafoamed
Ly Da. (Mroz. At thet particulan Zdime, I was extremely 1L£L wnd
fatiguad from Adaiamycin and Cytoxan, my chpmolheaapj daugs.
Sti0l, I enduned the appeals proczas atliempling Lo secune Lhe
bacust cane specicafisti I needed. . :

1
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The Linal appea! fon treaiment by Dn. Mroz was denied on ﬁanuaag
7, 1998; however, Zhe reguesl fon ¢ second surgical opinion

was ap@no;ad

A second upppaf Zoa fﬂ&aimanf wes made on Jonuary 23 7998,

I Aec94»ﬂdik\£ctien on . /a&ducaq 14, 1998 agauin denying approval
Zon Lhe ﬂdoﬂe¢é¢onaﬁ services of Da. flaoz. At that point, I
was aoiwnai4ng Taxod and Canboplaiin exiaemeﬁg <niense and
rainful cne&oihanapeui¢c davgs. Neoring Zhe end of my
chemoiheaapj, I knew that « decision had 2o fe made soo0n
reataining to aurgery. I contacited The Potient Advocaie
Foundation and was refenned Lo an atiorney with whom I spoke.

I also conlucted a £ocal ctiorney. DBesed on my conveasations
with these eitiorneys, I decided that Da. Macz would perfonm

the sungery and thael the Lssue of 4ﬂ¢mﬂuaézmeni Znom Prudential
would La puaaued al a Laten dafe »

On Apndid 3, 7998, I visited Da. Macz office. She stated ihqi
my Lreast could be conserved and ogreed to speak with Lhe HAO
medical d4macion : Aﬁiaa ihc4a convensalion, I receceived o« £otten
£rom Pruvdential agreeing Zci.cliow coverage Aoa <n-nelwonk
£acilily changea ineunned Ly Da, flroz; howeven, professional
senvices ﬂ&&u;d ed Ly hen would noil fe covened. Da. Chaistine
firnocz paa{oaned Auagaay on April 16, 71998.- She nemoved the
remasnding CUnceaouLs Lissue and conaaaued the appeenance of the
~entine ﬁﬂeaai , :
| ;
It ias a;paa nt thal Paudeni¢a£ Healihcare HMO mnakes Lhe dec4¢¢on4
alouvt Zhe h a!iﬁ care of putienis., This health maintencnce
o»qan¢fai40n]dogA not have Lhe necessany in-netwonk 4pec4¢£¢4to
avaifalle and refuses to paovide covenage fon such <f needed.
The powen ihaf Prudentiald HAO holds i4 iaemvndouo and majon
changes need Lo occur 4c0n.

Sinceaedy,

pe

2 —7}7 qﬁ?&m&m/

. faacman _ ‘ o v ,

==L LENA M ﬁR(€ﬁ4N GIVE CONSENT 70 USE THIS L£77€R Rég&RDIN
HEALTH CHR& LEGISLATION**
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July 17, 1998

As, farsha Kimlall ‘
7The Patiant Advecale Founduilion

780 Pidot ﬁoaéa Da., Suite 700C
ﬂawpoai»ﬂewé, VA 2360/ ‘

Y

Dean ﬁ4, KLmKOéﬁfA

».; . ’
Thank you feon. jOU4 assistance. in my cf{oai io ADCHAL
authon/*ai<on [aor mg HMO ﬁoa medarof seapices o ﬁe paou4dad

‘ !

fhe ¢n£oamm4anm J ‘neceived ﬁaom The. P&igeni Advecule rounddtLOn
and Rich f&%ﬁa&;\fﬁﬁ attorney I was acferred fn Ry Zhe
Foundetion, wak énvefuable, Indiniduals Cike mysels, the Mdefﬂ
reason; nead n%qan¢?ai¢on¢ such &4 youns fn &duacuiz changes

in laws Lo JUANﬁe quality herfih cane.

Aguin, ny sincear thonks Lo you and‘ihc Foundation.

Sinceaecly, l

Xesprd
he

o1t
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June 24, 1998, Wednesday, Final ‘Edition
SECTION: A SECTION; Pg. A0l
LENGTH; 1738‘words
HEADLINE: The Battle For Patient Rights; Final Say: One Patient's Ordeal
BYLINE: Davia §. Hilzenrath, Washington Poét Staff Writer

BODY:

What kind of rights should Americans be guaranteed in a health care system
where managed-care plans have gained broad powers to decide how much and what
kind of treatment patients receive? That question is becoming a major public
concern and a volatile igsue in Congress.

One story below examines what has happened in Miami since Florida began to
regulate the managed-care 1ndustry in ways belng considered by Congress. The
other story shows the sense of powerlessness some patients. feel in fighting the
decisions of their health plans --.and why some lawmakers want to intervene.

Diagnosed with liver cancer, Abdul Hakim Al-Warith of McLean wrote a polite
but worried letter toc his HMO in February 1997 asking it to reverse its position
and approve the potentially life-saving liver transplant recommended by
specialists at Johns Hopkins University.

"Please contact me and apprise me of the status of matters, as any further
delay in my treatment will have critical consequences," wrote the 52-year-old
banking consultant and father of five.

One month later, Al-Warith again wrote to Kaiser Permanente, his tone more
urgent. The HMO's unresponsiveness "is causing considerable mental and emotional
stress, " he said.

In April, Al-Warith poured his exasperation into a third 1etter.v"IM]y
feeling is that Kaiser is stalling on a decision.*

Finally, in May, Al-Warith appealed to the agency that oversees health
benefits for the families of federal and some District employees. The agency
took five days to review his case and told the HMO to pay for a transplant. But
by the time an organ became available, Al-Warith was too sick for the operation.
He died the next day.

For people who are already in a vulnerable position, challenging a health
plan's decisions on medical treatment can be a frustrating and lengthy ordeal,
especially because the plan typically has the final say. Congress is considering
ways to tighten controls on HMOs, and one of the most contentious proposals is
to guarantee patients the ablllty to appeal an HMO'’s decision to an 1ndependent
authority.
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Unlike Al-Warith, people with private insurance generally lack‘thatioptipnf“f
The federal government is working to provide external appeals for people in .
Medicare and Medicaid, the government insurance programs for the elderly, poor SRR
and disabled, and 18 states have required insurers to provide external appeals o
that vary in their scope and degree of 1ndependence . Lae S ora oL esan

Pregsident Clinton has proposed establishing an independent appeals process . e
for all consumers, as a patient’'s basic right. ‘ ; p

Some elements of the health insurance industry have resisted legislative. CLwE
mandates, and others say health plans generally do a good job of handling , :
consumer grievances. ‘ : -

"An appeals process that works as fast as it needs to is one of the tenets of
our own code of conduct," said Susan Pisano, spokeswoman for the American
Association of Health Plans, a major industry lobby.

Patient advocates see it differently. Managed-care companies' procedures for
handling disputes are, for the most part, "a mean-spirited joke," complained "
A.G. Newmyer III, chairman of the Fair Care Foundation, a patient advocacy group
in Chevy Chase. "They are structurally designed to take forever, to be as
inconvenient as possible, and to achieve the precise result that the insurers
want -- that is, to get the policyholders to simply give up.*®

Yet, for patients "willing to go the distance ;', .lﬁhe insurers very often
cave," Newmyer said. o o

Kaiser officials said they recognized the frustration Al-Warith and his wife
felt but disagreed with the complaint that Kaiseg was unresponsive.

"I think we were pretty consistent in our answer, but it wasn't the answer
they wished to have," said Larry Oates, Kaiser's associate medical director.

The internal appeals that health plans offer consumers often reward
perseverance.

One patient who triumphed was Rosalie Lynn, who contested her HMO's refusal
to pay a § 60 podiatric claim.

After being rebuffed twice by the HMO -- first by the member services
depaftﬁent, then‘by the medical benefit review committee -- Lynn took time off
from work as an administrative assistant at the University of Maryland in
College Park and drove more than an hour to CareFirst headquarters in Owings
Mills, %d., to plead.her case before an appeals panel of HMO members.

The panel decided unanimously in her favor. "It was an easy decision,”
Chairwoman Teri Harrison said.

For $ 60, "most people . .. . would have gave up," 'said Lynn's husband,
Charles, who accompanied her to the hearing.

Few consumers take the formal appeals route. CareFirst and FreeState Health
Plan, an affiliated Blue Cross and Blue Shield HMO, processed more than half a

7//) LEXIS-NEXIS ’7‘/]) LEXIS-NEXIS @) LEXIS-NEXIS
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million medical claims last year and received only 703 grievances, said
Antoinette Hopkins, director of member services for the two HMOs.

Though health plans may explain their grievance procedures in handbooks sent
to enrcllees, some consumers say they are not aware of their rights or
responsibilities when a dispute arises.

Sometimes, what is presented as a fair outside appeals process can be far
from impartial., That was the California Supreme Court's comment last year on an
arbitration system Kaiser Permanente has used to resolve disputes in that state.

"[Tlhere is evidence that Kaiser established a self-administered arbitration
system in which delay for its own benefit and convenience was an inherent part, "
the court said in its opinion.

The court said the appointment of the neutral arbitrator in Northern
California malpractice disputes took an average of 674 days in the mid-1980s
instead of the promised 60 days or less and that it took almost 2 1/2 years on
average for a case to reach a hearing.

Kaiser has taken steps to improve the arbitration system, and the HMO wasn’'t s
necessarily responsible for the delays, Kaiser Vice President Pauline Fox said. - .7
As a member of Kaiser's HMO in the Washington area, Al-Warith was not subject et

to the arbitration system. Told he had about a year to live, he challenged his o
health plan internally =-- and then pursued the external appeal available to I :;geﬁx
those covered through the Federal Employees Health Beneflts Program... - * g ¥ oo

Oates, who coordinated Kaiser's review of Al-Warith's case, said the HMO was B
follow1ng sound medical judgment throughout the dispute because Al-Warith's - - ;
cancer was too advanced for him to receive a new organ. T g ey, g

' In"October 1996, after Al-Warith had béen diagnosed with liver disease, the  ~ ©
director of the liver transplant program at the University of Alabama-at A
Birmingham studied his test results for Kaiser. Applying the university's . RN S
criteria, the Alabama expert concluded that Al-Warith did not qualify for'a . ST
transplant because his liver had four lesions. e ) s

- Seeking a second opinion, Al-Warith went outside the Kaiser system to Johns o
Hopkins Hospital in Baltimore, where by late December doctors had concluded: that- =~ "%
he was indeed a valid transplant candidate.

Presented with the confllctlng opinion from Hopklns, Kalser beganmreassesslng {\"l;rp
f A

s - Mg T
the issue. L , -Q-r STV S 3zf&g%ﬂ{
On May 1, more than 10 weeks after Al-Warith began his anxious » A N <t

correspondence, Oates sent his first written response. .
"Our process at present is to continue to review his [Al-Warith's] care >’ %7

requirements and re-evaluate our decision as necessary. We have not denied his s

right to pursue care outside of our system," Oates wrote to the patient's o

lawyer..' ' N . n ) e

e,

In late April and early May, the HMO got the results of an analysms 1t“had o
sought . from an outside "ombudsman" group. One cancer specialist concluded thét“’”"mw“at
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transplant offered "the best hope" of extending Al-Warith's life, Oates said.
Another gave "a qualified yes" to the question of whether a transplant "might be
beneficial," Oates said.

Even with the operation, neither consultant gave Al-Warith more than a 20
percent chance of surviving for five years, Oates said.

With his health -- and his odds of recovery from surgery -- deteriorating,
Al-Warith appealed to the U.S. Office of Personnel Management. Covered by his
wife's government health benefits, he was able to turn to a higher authority in
a way that commercially insured patients generally cannot. Even so, this appeal.
wasn't as independent as some patient advocates consider necessary, because,
like other employers, the OPM could face rising costs if it ordered more care.

It took the federal agency less than a week to respond. Kaiser "re-evaluated
the claim and determined that a liver transplant is appropriate for your medical
condition," the OPM informed Al-Warith on May 14. When doubts arose about
Kaiser's intentions, the OPM on May 20 formally ordered the HMO to pay.

By the time Al-Warith was hospitalized at Hopkins on May 25, 13897, his
illness was too severe for doctors there to perform a transplant. Kaiser flew
Al-Warith to the UCLA Medlcal Center in Los Angeles, where he died on July 2.

Al- Warlth 8 1nsurance struggle continued.  Even, after hlS death, a collection
agency sent hlm notlces thlS year for unpald phy51c1an bllls in addition,
Hopkins was Stlll owed $ '18,477.98 as of last weék for Al-Warith's hospital
stay, accordlng to an account statement and UCLA was owed more than $ 100,000,
according to lawyer Jacquellne 'Fox, who represented Al-Warith.

Kaiser was waiting for an 1temlzed bill from. Hopklns and will pay for all the
care, a spokeswoman sald

Whether earlier transplant surgery would have saved Al-Warith's life can't be
known. "I think that's a possibility," Oates said.

But Kaiser had to weigh the odde, because there aren't enough organs for
everyone who might benefit, Oates said. Transplant eligibility criteria vary
from hospital to hospital, he noted. .

Al-Warith's widow, D.C. government lawyer Julie E. Rones, said one lesson of

this saga is that any external appeals process "needs to have teeth" -- the
ability to enforce its decisions.

The. Offlce of Personnel Management has the power to drop health plans from
its program, a potentially disruptive step, but OPM officials said it has no
lesser means of penalizing health plans.

For his part, Kaiser's Oates supports the concept of an independent review.
"In the majority of daées, it'1ll support our decision-making processes. And,
where it does not . . . it's going to give us an opportunity to learn," Oates

said.

Staff researcher Richard Drezen contributed to this report.
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U S. 9th Circuit Court of Appeals

BAST v PRUDENTIAL INSURANCE
| 9735429 |

ROGER TIMOTHY BAST, :Lndlv1dually
and as Personal Representative for
the ESTATE OF

RHONDA RAE {FLEMING BAST;

No. 97- 354129

DOUGLAS G#ENN BAST, a mznor

D.C. No.,s!‘

child, -~ |

Cv-96-00057~ -z
Plaintiffs-Appellants,

OPINION

v.

PRUDENTIAL INSURANCE COMPANY OF |
AMERICA, an insurance corporation,
Def. endant-—jliappel lee. .

Appeal from the Unlted States District Court
for the Western District of Washington
Thomas S. ‘lely, District Judge, Pres:Ldlng

Argued and Submitted.
May 7, 1998--Seattle, Washington

i

Wz, 1998

i

-Before: de1d R. Thompson and A. Nallace Tashimz, .
Circuit’ Judges and Tom Stagg, Dlstrlct Judge. * »

Filed June
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Opinien bnyudge'Thompson

- SUMMARY

'COUNSELW

Mlchael Flemlng, Seattle, Washlngton, for the plalntlffs—
appellantsk

Jerry Spoonemore, Montgomery, . Purdue, Blankinship and
Austin, Seéttle, Washington, for the defendant- appellee

Jane Shaplga, Northwest Women s Law Center, Seattle,
‘Washlngton, for the amicus’ curiae.

I

OPINION I

THOMPSON, Circuit Judge:

Roger Timothy Bast, 1nd1v1duallv and as the personal rep-
resentative of the estate of his late wife, Rhonda Rae Flemlng
Bast, and their minor son, Douglas Glenn Bast '("the Basts”)
appeal the district court's grant of summary judgment in. favor
- of Prudential Insurance Company ("Prudential"). The Basts
argue that Prudential acted in bad faith and breached its fidu-
ciary dutyito Rhonda Bast by delaying authorization for a
potentlalﬁx life-saving medical procedure. .The district court
held that all of the Basts' state law claims were preempted by
the Employee Retirement Income Security Act ("ERISA")
and that ERISA provides no remedy for Prudentlal s ‘alleged
bad faith denlal of benefits.

We have jurlsdlctlon pursuant to 28 U.s.C. s 1291 and we
affirm. Although this case presents a tragic set of facts,. the
‘district &ourt properly. concluded. that: under ex1st«ng law the =

RBasts are!left wlthout a remedy
.;~ A

I

BACKGROUND

National Corpora~
st was an employee of Cole
iﬁgﬁdi"gile"}, Cole provided major medical benefits for its

tion Group Ben-
r the "Cole National Corpora
2?§iogiii"uigie "plan") . prudential acted as the administrator

i ditionally, Prudential pro-.
' health insurance plan. Ad N
‘3§d2212xceés insurance coverage to Cole to igvereszzzgitil;e
cess of. certaln spec1fled limits. During e ? Lev: c01e 2
§2rlod all | of Rhonda Bast's beneflts were pald fo v

of its general assets.

I
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In December 1890, Rhonda Bast was diagnosed with breast

cancer and she underwent a left modified radical mastectomy
in January 1991 In August 1981, she was diagnosed with a

secondary pallgnanCy in her left lung. Her oncologist recom-

mended that she undergo an’ autologous bone marrow trans-

plant procedure {"ABMT") and high dose chemotherapy at

the Fred Hutchinson Cancer Research Center ("the Center").

FROM @ Pamasonic FAXSYSTEM . PHONE NO. o . Jul. 16 1998 1B:3@AM P3

On September 9, 1991, the Center contacted Prudential to
request pre-authorization for the withdrawal, processing and
storage of Rhonda Bast's bone marrow. On Sep:ember 13, '
.Prudentiali informed the Center that the bone marrow proce-
dure was not covered by the Plah. This was confirmed in a

. lelter. dated September 19th. However, on September 12th,

- Rhonda Bast, at her own expense, had her bone marrow har-
vested for processing and storage. : .

on December 31, 1991 ‘Prudential issued a complete denial _
of coverage for the ABMT procedure. The denial letter stated
that the procedure was not: covered because it appeared to be
1nvest1gatlonal and/or experlmental in nature. " The Plan
excluded coverage for procedures that were educational, '
experlmenﬁal, or investigational in nature.
e .

- Rhonda Bast contacted an attorney who sent letters to Pru- c
dential on‘February 13 and 14, 1992. The February 13th letter
stated that several other insurers had paid for the ABMT pre-
cedure and’ stated that Rhonda Bast "needs her bone marrow
transplant in April [1992). Without it she will most likely
die." The February l4th letter provided a list of cases in
which insurance companies had been requlred to pay for the
ABMT procedure ’

Rhonda Bast‘s claim was further reviewed by Prudential on
February 28, 1992. On that date, Prudential's medical director

~informed Rhonda Bast's claim consultant that "while the pro-
tocol is clearly investigational, since it is a NCI{National
Cancer Instltute] sponsored trial, and according to the rules
establlshed in a recent GCIM [Group Claim Division Memo-
randum}, it is eligible for benefits." On that same day, the

N claim consﬁltant called ‘the Center and advised it that the

ABMT procedure and high dose chemotherapy would be cov-
ered under the Plan. Prudential also mailed a letter confirming
"the coverage, and in early March 1992, Prudential reimbursed
the Basts||for the costs of the harvesting and storage proce-

- dure. ‘ : .

% , . ;
Prudentiaigs avthorization of the ABMT came too late. In

April 1992, Rhonda Bast underwent an MRI scan of her brain
which showed that the cancer had metastasized to her brain.
The spread. of the cancer disqualified her from participating in
the ABMT procedure. Her health declined steadily and she

died in January 1993,
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On January 10, 1996, Rhonda Bast's husband and minor.
son filed the complaint in this case against Prudenhtial. The
complaint. ﬁlleged causes of action for breach of contract, loss
of consortﬂum, loss of income, emotional distress, breach of
the duty of good faith and fair dealing, violation of the Wash-
ington Consumer Protectlon Act and the Washington Insur-
ance Code,‘and ERISA. -

‘ Iy : : . .
APrudentiai{ﬁiled an unsuccessful motion to dismiss, fol-
lowed by an unsuccessful first motion for summary judgment.
Subsequenthy, however, the district court granted Prudential'’'s
second summary judgment motion, holding that ERISA pre-
empted the Basts' state law claims, and that they had no
ERISA remedy. The district court dismissed the Basts' com-
plaint- w1th prejudlce, and this appeal followed. ‘

11 ‘
DISCUSSIOV5.

jWe review de nove a grant of summary judgment. Forsyth
v. Humana,llnc , 114 F.3d 1467, 1474 (9th Cir.), cert. denied,
118-S. Ct. 559 (1997); Bagdadi v. Nazar, 84 F.3d 1194, 1197
(9th Cir. ‘1996) We must determine, viewing the evidence in
the light. most favorable to the nonmoving party, whether ‘
there are 'any genuine issues of materlal fact for trial. Forsyth,
114 F.3d at 14?4

Whether ERISA preempts a plaintiff’'s state law claims is

a questlon of law we review de novo. Ward v. Management
. Rnalysis Go. Employee Disability Benefit Plan, 135 F.3d
1276, 1279 (9th Cir. 1998); Spain v. Aetna Life Ins. Co., 11
F.3d 129 (9th Cir. 1993).

A. Government Exemption

[1] The Basts first argue that the district court improperly.
granted summary judgment because. there is an issue of fact
as to whether the Plan was managed by an agency of the gov-
ernment. ERISA exempts from preemption any plan that is

, establlshed or maintained by the U.S. government, a state
government or by any agency or instrumentality of the gov—

- ernment. 29 U.S. c. s 1002(32); 29 U.S.C. S 1003(b) (1).

The Basts argue that durlng the relevant time perxiod, the
Plan was »ﬁamnta;ned" by the Resolution Trust Company
("RTC"), which is arguably an agency of the U.S. govern-
ment. They ground this argument on the fact that from 1992
to 1995, the RTC was the receiver for a failed savings and
loan assopgation which owqed shares in Cole. The S&L's
shares regresented about 28% of Cole's stock. The RTC was
allowed tolelect three members to the seven member board of
'dlrecto;s‘?f Cole. The RTC, however, exercised no control
over Cole ior the Plan, and no government employee served as
a fiduciary under the Plan.
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{2] The RTC's involvement with Cole did not convert

Cole's prnvate benefit plan into a government benefit plan.

The Plan was established and paid for by Cole, a private

entity, for the benefit of its employees. Cf. Silvera v. The

Mutual Life Ins. Co., 884 F.2d 423, 427 (9th Cir. 1989) (hold-
- ing that w?ere a governmental entity purchases a benefit plan

on behalf 0f government employees and delegates the admin-

lstratlon,to a private insurer, the plan is a government plan

exempt from ERISA); and see McGraw v. Prudential Ins.

Co., 137 F 3d 1253 (10th Cir. 1998} (holding that a public '

trust that exercised control over the beneficiary's employment

did not change the benefit plan into a government plan

because the trust did not establlsh the Plan or control it).

{3] Cole's employee benefit plan is not a government plan

- and is not éxempt from ERISA on that basis. The issues then
become whether ERISA preempts the Basts' state law claims,
and if 1t|does, whether it provides a remedy.

B. ERISA Preemption

. [4] ERISA regulates employee benefit plans in order to

" promote the interests of employees and their beneficiaries.
Ward, 135 F.3d at 1287. Under section 514(a), a state law
cause of action is preempted by ERISA if it "relates ‘to" an
employee benefit plan. 29 U.S.C. § 1144(a); Pilot Life Ins.
Co. v. Dedeaux, 481 U.S. 41 (1987). "A law relates to an
employee beneflt plan, in the normal sense of the phrase, if
it has .a connectlon with or reference to such a plan.”
Ingersoll- Rand Co. v. McClendon, 488 U.S. 133, 138 (1990)
(quoting Shaw v. Delta Airlines, Inc., 463 U.S. 85, 96-97
(1983)) . Aistate law may relate to a benefit plan even if the -
law "is not specifically designed to affect such plans, or the
effect 1s|only indirect." Id.

[3] ERISA’L preemption clause "is conspicuous for its

- breadth. W FMC Corp. V. Holllday, 498 U.§. 52, 58 (1990). It
is dellberately expansive and should be construed broadly.
Tingey v. IPlxley Richards West, Inc., 953 F.2d 1124, 1130
(9th Cir. 1992). However, ERISA does not preempt if the
state law has only a "tenuous, remote, or peripheral" connec-
tion with the plan. Shaw, 463 U.S. at 100 n.21.

(6] The Supreme Court has held that ERISA preempts state

common law tort and contract causes of action asserting
improper processing of a claim for benefits under an insured
employee benefit plan. Pilot Life, 481 U.S. at 57. The detailed
,prov151onszof ERISA S 502(a) set forth a comprehensive civil
enforccment scheme that "would be completely undermined '

if ERISA-p@an participants and beneficiaries were free to
obtain r@medles under state law that Congress rejected Ln
ERISA." Idl at 54.

Similarly, we have held that state law tort and contract

o
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claims as well as violations of a state insurance statute are
preempted by ERISA. Tingey, 953 F.2d at 1131 (hclding
plaintiffs!H causes of action for breach of contract, breach of
the duty oﬂ good faith and fair dealing, intentional infliction
- of emotional distress, and vlolatlops of the Arizona Insurarce
Code were preempted by ERISA).

[7} In a factually similar case, we held that ERISA pre- ;
enpts ‘a state law wrongful death cause of action based upon

an insurance company's negligent administration of a‘'claim.
Spain, 11 F 3d at 132. "ERISA preempts Appellants' wrong-

ful death. actlon because the state law in its application
directly relates to' the administration and disbursement of
ERISA planﬂbeneflts " Id. See also Kanne v. Connecticut Gen- .
eral Life Ins. Co., 867 F.2d 489, 494 (9th Cir. 1988) (holding
that the plaintlffs' state: common law causes of actions for
breach of |contract and breach of the duty of good faith and
~fair deallﬁg, as well as a statutory cause of action for unfalr
insurance practlces under the California Insurance Code were
preempted- by ERISA) : :

. [8) Washington state courts have also recognized ERISA
preemption in circumstances similar to the Basts'. The Wash-
ington Supreme Court has held that common -law claims for
negligence, outrage, breach of contract, negligent misrepre-
sentation iand fraud which are based upon an interference with
an attalnment of benefits are preempted by ERISA. Cutler v.
Phillips Petroleum, 124 Wash. 2d 749, 763, 881 P.2d 216

-’(1994),;Hepler v. CBS, Inc., 39 Wash. App. 838, 696 P.2d .

- 596 (1985)  (holding that ERISA preempts a plaintiff's.claims
for. v;olaglon of the State Insurance Code and Consumer Pro-
tectlon Act)

I
[9] ERISAplhowever, has a sav1ngs clause. Thls clause

. states that ERISA does not exempt any person from: "any law
‘0of any Stite which requlates insurance, banking, or
secur1t1e§1" 29 U.S.C. S 1144(b) (2) (A). The Basts argue that
their state law claims for violations of the Washington Insur-

- ance Code and the Washington Consumer Protecticn Act are
not preempted by ERISA. They assert that these. two state
statutes fall within ERISA's "savings clause "

[(10] ‘The Washlngton Insurance Code establlshes a statu-
tory duty for all insurance companles to act in good faith. It
provides:

The business of insurance is one affected by the pub-
lic interest, requiring that all persons be actuated by
good faith, abstain from deception, and practlce hon-
esty and equlty in all insurance matters.

i

' Wash. Rev Code S 48. 01 030 (1997) .

[11} Washlngton s Consumer Protection Act prohlblts
unfalr or deceptlve business practices. Wash Rev. Code
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ﬁ] 97) . .
{12] The Easts recognize that, noththstandlng ERISA's
- savings dl%use, we have held that insurance bad faith claims
are preempted by ERISA. They argue, however, that they are
not suing' the Plan, they are suing Prudential as an insurance
company doing business in Washington. They assert that
ERISA does not preempt relationships "where a plan operates
just like any other commercial entity, for instance the relation-
ship between the plan and its own employees, or the plan and
its insurers or creditors . . . ." General Am. Life Ins. Co. v.
Castonguay 984 F.2d 1518, 1522 (9th Cir. 1993). They con-
tend, theréfore, that whether Prudential is administering a
benefit plan or not, it is still bound by the good faith obliga-
tions imposed upon an insurance company by Washington's

Insurance Code and Consumer Protection Act.
l

[13] Thesg arguments fail to persuade us that the Basts
claims are| exempted by ERISA's savings clause. The Basts'
claims agalinst Prudential arise out of Prudential’'s actions as
the benefit plan administrator, not as an insurance company
or insurance provider. "(T}he key issue is whether the parties’
relatlonsyhps are ERISA-governed relationships." Geweke
Ford v. St. Joseph's Omni Preferred Care Inc., 130 £F.3d4d
- 1355, 1358 {9th Cir. 1997) (citing Castonguay, 984 F.2d at
1522). Prudentzal's alleged breach of fiduciary duty while
admlnlsteranq the benefit plan is conduct covered by ERISA.
The Basts! claims under the Washington Tnsurance Code and
.Washington Consumer Protection Act are not exempt under
ERISA's savings clause. Accordingly, these claims are cov-
‘ered by ERISA. If the Basts are to recover, they must do so.
under ERISA. : . .

C. ERISA Claims:

'[14] ERISA s civil enforcement ‘provision outlines the pos- .
sible claxms by a participant or beneficiary. 29 U.S.C. S 1132,
ERISA S ‘O@ a). They include: (1) an action to recover bene-
fits due under the plan, ERISA S 502(a) (1) (B); (2) an action
for breacﬂ of fiduciary duties, ERISA S 502(a)(2); and (3) a
suit to enb01n vielations of ERISA or the Plan, or toe obtain
other equ%table relief, ERISA S 502(a) (3).

[15] Extracontractual compensatory and punitive damages

are not avallable under ERISA Massachusetts Mutual Life

Ins. Co. f% Russell, 473 U.S. 134 (1985); Sokol v. Bernstein,
803 F.2d 532 (9th Cir. "1986) (holding that ERISAS 502(a) (3)
does not allow for extracontractual damages, lncludlng dam-
ages for emotional dzstress)

[16]} The Basts ERISA claims are for loss of Rhonda

Bast's chance of survlval ‘for out of pocket costs, loss‘of
income, loss of consortium, and emotional distress. These
claims all seek extracontractual or compensatory damages
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thch .are not recoverable under ERISA. Thus, for these
claims, ERISA prov1des no remedy. ' '

The Basts argue that if ERISA prov1des no remedy, ERISA
should not preempt their state causes of action which do pro-
vide a remedy They make two related arguments: (1) they
.should not 'be left without a remedy for Prudential’s allegedly
"wrongful conduct, and (2) they are entitled to recover under
ERISA's equltable relief provzslon, section 502 ( a)(3
|
We . addressed these two arguments in McLeod v. Oregon
Lithoprint|/{Inc., 102 F.3d 376 (9th Cir. 1996), cert. denled
117 S..Ct. 1823 (1997). In that case, Pamela Mcleod claimed
that her employer s ERISA plan administrator breached its
fiduciary, duty by failing to notify her that she was eligible for
coverage ueder a cancer -insurance policy. Id. at 377. Mcleod
. sought a judgment for the amount of benefits she would have
been paid rf coverage had been provided under the cancer pol-:
icy, and for compensatory damages for emotional distress. Id.
We held that the term "equitable relief” in ERISA S 502(a) (3)
does not allow for the recovery of compensatory damages. Id.
at 378. We stated that McLeod did not seek an injunction,
mandanus, or restitution,. and damages are not "equitable
relief." Id. ‘

The basis of [McLeod's] complaint is that the fidu-
ciaries failed to notify her in a tlmely manner of her
rlght to elect cancer coverage. This is in essence a
negllgence claim, for which she seeks to.be made
whole through an award of money. damages equal in
amount to the benefits that she would have been paid

' andfcompensatlon for her emetlonal distress.

'Id. Even though McLeod asserted that "wlthout monetary

relief, she [was] left with no- adequate remedy," id. at 378, we
Oncludedjthat ERISA's civil enforcement scheme was exclu-
sive, ERISA preempted the'state law claims, and damages

were unav%llable

[(17] In a]}awsuzt nearly 1dentlcal to the present lawsult, the
‘Tenth Circuit held that ERISA preempts state law claims even

if the plalntlff is left without a remedy. Cannon v. Group
Health Serv., 77 F.3d 1270 (10th Cir.), cert. denied, 117 S. Ct.
66 (1996). In Cannon, Phyllis Cannon was diagnosed with

leukemia and needed the ABMT procedure. The insurers
admlnlsterlng her ERISA plan denied pre~authorization for

the procedure because it was experimental. Id. at 1271. Can-
non requested reconsxderatlon, and the insurers eventually
reversed their decision and agreed to authorize the ABMT.
However, by the time the procedure was authorized, Cannon's
 window of ‘opportunity for receiving the ABMT had passed

and she dled shortly thereafter. Id. Cannon's surviving spouse
brought ari|action against the insurers alleging that they negli-
gently or iin bad faith had refused to authorize in a timely
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manner the ABMT procedure.| The Tenth Circuit held that
ERISA preempts state law claims even if there is no alterna-
. tive remeéy under ERISA. Id. at 1272. Id. Cannon s SuerVlng
spouse wa%‘left without a remedy.
. H : ‘ : ‘ o

The Fifth :and Sixth Circuits have reached the same conclu-

sion under equally tragic circumstances. "While we are not
unmindful of the fact that our interpretation of the pre-
emption clause leaves a gap in remedies within a statute
intended to6 protect participants in employee benefit plans, .
the lack og an ERISA remedy does not affect a pre- enption
analysis."”, 6 Corcoran v. United Healthcare, Inc., 965 F.2d

1321, 1333 (5th Cir. 1992) (ERISA administrator denied a
hospital sFay for woman during the final, weeks of a high- risk
pregnancy ‘and the fetus died):; Tolton v. American Biodyne,
Inc., 48 F.3d 937, 943 (6th Cir. 1995) (wrongful death) ("That
ERISA doeslnot provide the full range of remedies available
under statc law in no way undermines ERISA preemption.”):;
Cromwell v’ Equicor-Equitable HCA Corp., 944 F.2d 1272, ’
1276 (6th Clr 1991) ("Nor is it relevant to an analysis of the
scope of federal preemptlon that appellants may be left with-
out a remedy "y

o Although'fngLng the Basts to assert their claims only under
ERISA may'leave them without a viable remedy, this is an
unfortunate consequence of the compromise Congress made
in drafting ERISAR. See Tolton, 48 F.3d at 943 ("One conse-
quence of ERISA preemption, therefore, is that plan benefi-
ciaries or participants bringing certain types of state
actions-~-such as wrongful death--may be left wlthout a.

'meanlngful remedy ). :

We -agree with our SLSter circuits that ERISA preempts state
law claims, -even if the result is that a claimant, relegated to
asserting a claim only under ERISA, is left without a remedy

. The focus us on ERISA. If it does not provide a remedy, none
exists. Here, the only p0551ble remeéy under ERISA is for
equitable; #ellef 1 :

D.. Equltabpe Relief

(18] ERIS% S 502(a)(3) provides that a part1c1pant or bene—
ficiary maw bring a civil action "to obtain other appropriate
equltable relief” to redress violations of ERISA or to enforce
prov151ons of ERISA or the benefit plan. 29 U.S$.C.S ll32(a)

. The Basts argue they can obtain, under ERISA, the equltable
remedy of restitution because that would be. "other appropri-
ate equltable relief.”

The district court concluded that to grant restitution to the
Basts would be equivalent to awarding them money damages, -
and such an award would not be an equitable remedy. The
court stabed

{ILn this case, where the only concezvable remedy

1
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thaﬁ I could foresee would be the cost of the proce-
dure which the plaintiff was not given at a time when
it would have hopefully provided some relief for her,
is the same as really a legal recovery of cost . . .. I

: see'no other possible theory of restitution that would
be "appropriate" in the sense of 1t belng different
than a legal remedy. : :

We agree. f
{19] ‘The Supreme Court has held that the language

'"approprlate equitable relief" does not authorize suits for
money damages for breach of fiduciary duty. Mertens V.

Hewitt Assocs., 508 U.S. 248, 257 -58 (1993)." '[Elquitable
relief’ 1n'the form of the recovery of compensatory damages
is not ansavallable renmedy under S 502 (a) (3). ﬁ McLeod, 102

F.3d at ’%8

The Basts rely heavxly upon the Supreme Court's decision
in Varity| Corp v. Howe, 516 U.S. 489 (1996). There, the

_Court held|that ERISA partzcmpants or beneficiaries may bring .
an action. for equitable relief for breach of fiduciary duties. Id.
at 514-15. The Court concluded that section 502 (a)(3) is a

- catchall prov1510n designed to act as z "safety net" offering
appropriate equitable relief for violations of ERISA where
there is no other adequate remedy. Id. at 512. ERISA's basic
purposes favor providing plaintiffs with a remedy. Id. "[I]t is
hard to imagine why Congress would want to immunize o
breaches of fiduciary obligation that harm . individuals by
denylng 1n3ured beneficiaries a remedy " Id. at 513

. The equltable remedy provided by the Court in Varity,

- however, was reinstatement, not money damages. The Varity
benef1C1arles were tricked by an administrator into withdraw-
ing from thelr benefit plan and forfeiting their benefits. The
Court concluded that reinstatement was an appropriate equita-.
ble remedy. Id. at 515. :

The Northwest Women's Law Center {("Amicus") argues

that we should impose a constructive trust as an equitable.
remedy inj|the amount which Prudential was unjustly enriched
by denylng?coverage for the ABMT procedure. The Amicus
contends that if insurance companies are not forced to dis-
gorge theiunjust enrichment that they gain by such bad faith
denials, they will have no incentive to honor legitimate
requests from their ERISA beneficiaries. To the contrary, the
Amicus argues, insurance companies would be given an

incentive to deny expensive treatments hoping that the benefl—
ciary would not sue, or lf she or her estate did, they would be
left wlthout a remedy :

[20] Imposltlon of a constructive trust for breach of a fidu-
c1ary duty'is an appropriate equitable remedy under ERISA in.
~some cases. See FMC Medical Plan v. Owens, 122 F.3d 1258 '
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{9th Cir. ,;997). Waller v. Blue Cross, 32 F.3d 1337 (Sth Cir.

1984); Ama}gamated Clothing & Textile Workers Union,

AFL-CIO v. Murdock, 861 F.2d 1406 (9th Cir. 1988). In both

Waller and Murdock, we imposed a constructive trust upon ,

the employers "ill-gotten profits” from breach of their fidu-

ciary dutﬂés In both cases an identifiable portion of the bene-
» ficiaries! pension plans had been 1mproperly taken from them.

[21] In the present case, however, a constructive trust does
not fit the mold. Here, a constructive trust is sought to force
- Prudential to disgorge the amount of money it saved by not
paying for the ABMT procedure. This amount of money is

not an "ill-gotten profit"” in the same sense as the money taken
from the pensicon plans in Waller and Murdock. While Pru-
dential may have been unjustly enriched, it did not take

money fromfthe Plan. -

[22] Moreover, the Amicus is unclear as to what form a
constructive trust would take. The Amicus suggests .the trust
could benefit the Plan or the Basts. Under McLeod, however,

it 1is clear that the proceeds of such a trust could not be paid
to the Basts because this would be the equivalent of money
damages. McLeod 102 F.3d at 378. And, because no funds

were taken. from the Plan, there are no "ill-gotten" profits to
return togthe Plan. We conclude that in this case a constructive
trust is not an appropriate equitable remedy under ERISA

S 502(a)(ﬁ). And there is no other remedy available.

|
CIII “ ‘
. “
CONCLUSION
We echo the words of Judge Porfilio of the Tenth Circuit:
"Although moved by the tragic circumstances of this case and
‘the seemingly needless loss of life that resulted, we conclude
the law givas us no choice but to affirm.” Cannon, 77 F.3d at
1271. The | Basts state law claims are preempted by ERISA,
and ERISA prov;des no remedy Unfortunately, without
action by Congress, there is nothing we can do to help the
Basts and. others who may find themselves in this same unfor-
tunate 51tuatlon

AFFIRMED 2

I
li
]

1

FOOTNOTES

*HonorablelTom Stagg, Senlor Unlted States DlStrlCt Judge for the

Western q%strlct of Loulslana, sitting by designation.

1 There was-a brief time when Rhonda Bast could have sought equitabl
" relief under ERISA. She could have sought an injunction to compel Pr

dential t0|authorlze the ABMT procedure when Prudential first denied

coverage. -See 29 U.S.C. S 1132(a) (1) (B).

2 Prudential's motion requesting "terms" against the Basts for Prude

hav1ng to move to strike a document the Basts submltted as a
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CITATIONS
Man Dies due to Delayed Emergency -Ca}‘e

Health Against Wealth George Anders , Pg. 138
Victim: Mrs. Mae McGirr
Long Island town of Cutchogue
Other Reference: Peter Hackett, director of the Division of EMS for NY State Health Dept.,
Suffolk County branch : v

- On a previous occasion, Mr. arid Mrs. McGirr were billed by their HMO for calling an
ambulance when Mrs. McGirr broke her arm. On this occasion, Mr.McGirr was experiencing
serious symptoms and Mrs. McGirr called the HMO which sent an out-of-town ambulance that
became lost. EMS didn’t arrive for twenty minutes, at which time Mr. McGirr was DOA due to
cardiac arrest. |

Man Suffering Heart Attack Told To Take Antacid

Health Against Wealth: George Anders pg 140
Victim: Janis O. Cummins

Other Reference: Janis O. Cummins et al. V. Kaiser Foundation Health Plan of Georgla Inc.
Georgla State court, Fulton County Apnl 1995.

35-year old man experiencing chest pain was told by HMO (Kaiser Permanente) to take an
antacid and then drive to a hosptial 16 miles away. Before they could leave for the hospital, he
collapsed and his wife called the paramedics who were unable to revive him. :

Woman Suffering Severe Dehydration Told to Drive 40 minutes to Hospital

Hgv alth Against Wealth: George Anders
Victim: Todd Buehler of Milford, MA

Other Reference: Mary Burke, treating physician

Woman who passed out due to severe dehydration and requiring two intravenous lines at
local hosptial was told she should have gone to hospital 40 minutes away. R

Sources: Interviews with Todd Buehler, from Milford, MA, in Feb. 1996 and Mary
 Burke, treatmg physician, in Jan. 1996 ' ‘ )

144 64-year old man suffermg from severe chest pain went to local hospital with a
- cardiac unit for emergency angioplasty. Aetna refused to pay bills, saying he
should have gone to another, smaller hosptial under the price-cutting plan. They
billed him for $20,000. The public health program administrator later ordered
Aetna to pay all the bills. Sources: Interviews with Edmund Popiden, from
McKees Rock, Pennsylvania in Jan and Feb 1996 and with Public Health Admin.
Joe Luc1a Jan 1996.
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' CONSUMER BILL OF RIGHTS AND RESPONSIBILITIES
The “Consumer Bill of Rights” consists of the following rights and responsibilities:

§)) Access to Accurate, Easily Understood Information about consumers’ health
plans, facilities and professionals to 3551st them in making informed health care
decisions.

) Choice of Health Care Provnders that is sufficient fo assure access to appropnate
high quahty care. Thls right 1nc1udes

Access to speclallsts' assurmg consumers with complex or serious medacal
conditions access to to the specialists they need,; B

Access to specnallsts for women’s health needs: giving women access to
qualified providers to cover routine women’s health services, and’ ’
Transitional care: providing access to continuity of care for consumers who are
undergoing a course of treatment for a chronic or disabling condition.

(3)  Access to Emergency Services when and where the need arises. This provision
requires health plans to cover these services in situations where a “prudent -
slayperson” could reasonably’ expect that the absence of care could place their
health in serious jeopardy;

@ Participation in Treatment Decisions including:

Requiring disclosure of financial incentives: requiring providers to disclose
any incentives, financial or otherwise -- that might influence their decisions, and
Prohibiting “gag clauses”: which restrict health care providers’ ability to
communicate' with and advise patients about medically necessary options;

(5) Assurance that Patlents are Respected and Not Discriminated Agamst
including discrimination in the delivery of health care services consistent with the
benefits covered in their policy based on race, gender, ethnicity, mental or
physical disability, and, sexual orientation;

©6) Medlcal Privacy which assures that 1nd1v1dually identifiable medical information
is not disseminated and that also provides consumers the right to review, copy and
request amendments to their own medical records; :

(7N Grievance and Appeals Processes for consumers to resolve their differences.
« with their health plans and health care providers -- including an internal and
external appeals process; and

8 Consumer Resp’qnsibilities which asks consumers to take responsibility by
maximizing healthy habits, becoming involved in health care decisions, carrying
out agreed-upon treatment plans, reporting fraud, among others. '



PRESIDENT ANNOUNCES FEDERAL HEALTH ?LANS CONTINUE TO LEAD THE
WAY AS REPUBLICANS STALL ON PATIENTS’ BILL OF RIGHTS
August 1, 1998

Today, the President joined Congressman Forbes (R-NY) to reiterate his call to Congress to send -
him a strong enforceable bipartisan patients’ bill of rights this year. The President contrasted
Congressman Forbes’ support for strong enforceable bipartisan legislation with the Republicans
Leadership bills which fall far short of assuring patients the protections they need. Moreover, the
President noted that the Senate Republicans have allowed Congress to adjourn without The
President announced today that DoD is going forward and implementing the patients’ bill of rights
for the 8 million Americans in military health plans. This action responds to the Executive
Memorandum the President released in February directing all Federal health plans, covering 85
million Americans the protections they need.

The Senate adjourned on Friday without even debating or addressing the patients’ bill of
rights. Yesterday, the Senate adjourned without even debating or voting on a patients’ bill of
rights. This underscores, yet again, their hollow promise to respond to the real need for a patients
bill of rights. While the President has been calling on the Congress to pass a strong bipartisan -
patients’ bill of rights for nine months, the Senate Leadership has tried to stall this issue for months.
Last month, they caved to political pressure and introduced inadequate legislation. However, this
week they adjourned without having any debate on this critical issue.

Doctors, nurses, and consumers around the nation believe that the Republican House and
Senate legislation falls far short of providing patients the protections they need. The American
Medical Association, the American Nurses Association, the National Breast Cancer Coalition, the
American Small Business Alliance Alliance and the Women’s Network??, and the American
College of Physicians each sent letters to the President stating that Republican Leadership bills are
simply rhetoric not a patients’ bill of rights. These bills:

. Do not cover all health plan, leaving out millions of Americans. According to the
American Small Business Alliance, “the House and Senate GOP bills do little or nothing to
improve the quality of care for small businesses and their workers. The House GOP bill

- shortchanges small businesses by excluding them from the grievances and appeals process,
while almost none of the patient protections in the Senate bill apply to people with small
business.” This is because the House Republican proposal leaves out the millions of
Americans in the individual market, the Senate excludes 100 million Americans from the
protections they need.

. Do not guarantee access to specialists. The National Breast Cancer Coalition writes that
- the Republican patients’ bill of rights “doesn’t provide women with what they need or
deserve” and cites the lack of access to the right providers. Neither proposals guarantees
* patients with critical health needs direct access to the specialists they need, such as heart
specialists or oncologists.

. Do not assure access to necessary health care providers. These bills do not require a plan
‘fo have a network with a sufficient number of providers or to cover an out-of-network
specialist if they do not have a provider to treat a particular condition.



. Do not have adequate access to emergency room services. The American College of
Emergency Physicians says that the emergency room provisions in the Republican
Leadership bills would “not bring peace of mind to anyone seeking emergency room care.”
These proposals do not prohibit plans from requiring enrollees from going to an emergency
room that is in the plan’s network. -

. Do not have a sufficient external appeals process. The American Nurses Association says
" that the “so-called ‘independent medical review’ of deicsions ....is ‘a hoax’” For example,
the Senate Republican appeals process is'completely inadequate for patients. It only applies
to cases over $1,000 so that patients who are denied breast cancer tests or other critical
services could not appeal. '

. Do not compensate patients who are maimed or who die as a result of a wrongful .
health plan action. A right without a remedy is simply not a right. Neither Republican
proposal has a sufﬁment recourse.for pat1ents who are maimed or injured by their health
plans. ~

. Do contain “poison pills” designed to kill this legislation. Finally, these bills includes
“poison pill” provisions, such as full blown medical savings accounts and medical

" malpractice caps that are designed to undermine the chances of passing a bipartisan patients’
bill of rights this year. Even the American Medical Association believes that the medical
malpractice caps have nothing to do with patient protections and should not be included in
this legislation. '

Federal health plans continue to implement the patients’ bill of rights, with the Department of
Defense coming into compliance today. While Republicans in Congress delay passing legislation,
the Clinton Administration is implementing the patients’ bill of rights for the 85 million Americans
in Federal health plans. Today, the Department of Defense is sending a letter to all military bases
around the world bringing DoD’s nearly 600 hospitals and clinics and networks into compliance
with the patients’ bill of rights. This directive assures military health enrollees access to the
specialists they need, forbids anti-gag rules and other efforts to restrict patients communications
with their health providers, and assures a strong external appeals process. With this directive, the
over 8 million Americans in mlhtary health programs will be assured these important patient
protections. ~ -

The President reiterated his call on Congress to pass a strong enforceable patients’ bill of
rights before they adjourn. For nine months the President has been calling on Congress to pass a
patients’ bill of rights that includes: guaranteed access to needed health care specialists; access to
emergency room services when and where the need arises; continuity of care protections to assure
patient care will not abruptly change if their provider is dropped; access to a timely internal and
independent external appeals process for consumers to resolve their differences with their health
plans; a limit on financial incentives to doctors; assuring that doctors and patients can openly
discuss treatment options; assuring that women have direct access to an OB-GYN. Any bill of
- rights should include an enforcement mechanism that ensures recourse for patients who have been

- maimed or who have died as a result of health plan actlons A rlght w1thout a meaningful remedy is
simply not a right.



