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ERISA Casualty Of The Day Consumers for 

July 16, 1998 


I 

Qu~ity c) Care 
p't0ne: (310) 392-0522 


web: www.consume1l.vatchdog.org 

email:cq~@consllmerwatchdog.org 

I, 

HMO's Lack of Referrals Leads To Patient's Loss Of Legs 


Misac Negosian 
Sunland. CA 

According to Mr Negosian's report: 
In February 1993, Misac Negosian 

suffered an arteriosclerotic aneurysm, or 
stroke, leaving him with a limp in his left 
leg. Misac requested referral to a 
cardiologist, neurologist, and cardiovascular 
disease specialist, but his HMO primary care 
physician instead called the stroke an 
"accident" caused by the stress of his loss of 
employment. He was never given any blood 
thinners or an angiogram test. 

Then in May 1996, Misac suffered a 
major blood clot in his left leg and had to go 
to the hospital. The HMO refused to pay for 
the ambulance transport, so Misac had to 
use a private service. After three hours at 
the HMO hospital. Misac's skyrocketing! 

.	blood pressure finally forced the HMO to! 
allow him to see one of their cardiovascular 
surgeons. The HMO surgeon attempted ci 

I 
I 

! 

by-pass surgery, !yet extensive damage had 
already been done. The surgeon told Misac's 
family that in fifteen years of surgery, . 
Misac's conditiort was the worst he had ever 
·seen. A week lat~r they amputated Misac's 
left leg above the: knee. 	 . 

A few days: after the amputation, the 
HMO decided to send Misac to a 
convalescent hospital. Still, he had to go to 
frequent appoinhpents at the HMO, for 
which the HMO refused to pay all ambulance 
transport. Four months later, with his 
condition getting iworse, Misac had to have 
his right leg amputated below the knee. 

Misac's medical records show that in 
1986 he was diagnosed with the genetic 
condition homocystinuria, which was 
discovered in thel early 1990's to be linked 
with arteriovascular disease and renal failure. 
However,Misac ~ad continually been told 
that his problems were all due to kidney 
failure. He had even had surgery in 1991 to 
have fibrosis removed from his kidneys. If 
his HMO had properly treated his stroke in 
1993, they wouldl have found the linkage 
between homocystinuria and renal failure, 
thus treatment cQuld have given them a good 
chance of saving Misac's legs. Instead, 
Misac did not reyeive proper treatment till 
after 1996, only after the severity of the 
disease meant his legs had to be amputated. 

Misac Negqsian has had the ability to 
walk taken from nim. He has even had to 
pay for his own pair of prosthesis, and was 
forced to borrow awheelchair and walker 
from a family friend. Because Misac receives 
his healthcare through his wife's employer, 
his HMO can claim immunity from damages 
under a loophole In the federal ERISA law. 

, , 

Pending Jederal legislation would restore the remedies oj patients wiLh employer-paid ~ealth care who are unable to 
recover damages against an HMO or insurer that hahns them. because state laws providing ?amages a.re preempted by 
the Jederal Employee Retirement Income Security Act oj 1974 or Em.SA. Consumers. Jor Ql~allty C~re wlll/(L"( dUlly Lhe 
picture and stOrtj oj anot.her ERISA casualty to ,legis,lators and opmwn leaders untt! pe1dmg leglslaLwn l:') acLed upon. 

. I 

I, 

mailto:email:cq~@consllmerwatchdog.org
http:www.consume1l.vatchdog.org


DOMESTIC POLICY COUNCIL (DPC) : 
: . 

ADDRESS 

Chris Jennings 
. I 

Deputy Assistant to the President for Health Policy 
Dorttestic Policy Council ! 
1700 Pennsylvania Ave I 

PEOB Rpom 216 

Washington, D.C. 20502 


Pllone -- 202-456-2216 

Cell -- 202-487-6223 


HELPFUL NUMBERS 


Corrtment Line - 6-1111 

Public Liaison - 6-2930 


'Library - 6-7000. 

I 

L~w Library - 6-3397 
: Page - 7-5000 

Red; Dot Pickup - 5-7005 
Intern Hotline - 6-5122 
Reserve Car - 7-1467 
Press Office - 6-2580 

Co~puter Help - 5-7370 
White House Main - 6-1414 

J 

Intern Desk - Room 468 - 6-5338 
I 

, . 
FAX NUMBERS 

Room 216 - 6-5557 
I 

Room 212 - 6-7431 
Room 224 - 6-7028 



i 

,
NAME PHONE FAX AGENCY 

Abernathy, David 

Altman, Stuart (Ann Cummings) 

Amberson, Michelle 
(Laurie Boeder's Asst) 

•Apfel, Ken 

Beier, David (Satish) 

Bentivoglio, john 

Berenson, Bob (Carol/Sharon) 

Berg, Olena (Valerie) 

Boeder, Laurie 

Brain, Chuck (Janet Murguia) 

Brand, Marcia 

Bromberg, Emily (Sky) 

III Burton, LaVarne 

Callahan, john (Louise) 

Chang, Debbie (Barbara) 
Jennifer Ryan (Special Asst.) 


Chang, Gregg 


Chow, Barbara (Sandra Yamin) 


Clarkin, Sharon (Tenisha) 


i Claxton, Gary (Roxanne, Michelle) 

! 
393-0660 

'800-381-3830 (pager) 
! , 

; 
,781-736-3803 
'800-405~3522 (pager) 

1690-4597 

, 

I 
i 
I, 

I' 

358-6006 
i 

'6-6222 
I , 
, 

514-2707 

410-786-4164 

616-1239 I 
! 

I 410-786-0192' . 

219-6620 

690-7850 

6-6620 

301-443-4619 

6-2896 

690-5627 

690-6396 

~90-5960 

. 
6-6406 

5-4844 

690-7450 

4023 (pager) I It§87C 
Cooper, Barbara (carolyn/Stephanie) 


Corr, Bill (Eileen) 


Dailard, Cynthia Room 217L 


Darnus, Bob 


Deparle, Nancy-Ann (Joanne) 

(Joanne-Private 690-6332) 
Deputy - Mike Hash (Linda) 

Donahue, Mary Beth (Delano) 

Donenfeld, Toby 

Duvall, Fred 

Easley, Chuck (Waves Problems) 

Eisenberg, john (Geri) 

Ellis, Philip 

Emmanuel, Rahm (Michelle Crisci) (Franklin) 

7063 

690-7431 
, 

6~7871 

5~5044 

690-67261786:-3151 
690-5727 
, 

690-7431 
, 

6"6265 
, 

,6~2896 , 
5-6206 

I 

301-594-6662 
I 

622-2342 
I 

6-2531 

I , 
219-5526 Labor 

" 

690-5673 
! 
I 

! 
I 

! 

I 

I 
I 

I 

" 

690-8168 i 
• 
! 
l 

i
5-5730' .' I 

I 

HHS 

401-7321 ASPEi 

I 

I 

! 
401-5783 I 

, 
, 
: 
I , 

202-690-6262 I HHS Administrator 
410-786-8060 I 
841-4684 (cell) : 

I , 
401-5783 I HHS--COS 

I 

I VP's 
I 
I IGA 
I 

I 
I 

I AHCPR 

: 
: 

6-2530 I 



I 

NAME PHONE F~ AGENCY 

i I 

Fontenot, Keith (Denise Bray) 
j 

I 

Foster, Rick (Donna Holt) 410-786-6374 I HHS - Actuary, 
I i 

,Geisbert, Donna 410-604-1666 (home) i410-456-9452 (cell) I 

• Gips, Don(Dan) ·6-6222 ! 
I 

Gotbalm, Josh (Vikki Wachino) 5-9188 (5-9149) 5-4995 i 254/253 

Green, Melissa 5-4742 
i 

" 
(Chris) 90 I Treasury 

McClellan, Mark : 
I 

Mary 690-66\3 401-7733 I DHHS, Office 
;, 

Disability, LTC , 
, 

Hash, Mike (Linda Cooper) ,690-5727 690-6262 I 
, 

Haynes, Audrey (Tania) 6-7300 (6-7395) 
!

Women's Office , 

HCFA 800-448-4232 I 
I 

I 

Horvath, Jane (Stephanie) 690~7450 I 690-8425 I 

Jennings, Tom 301-654-8538 I 

Justice, D'iane 
, 

401-4634 i 

Kagan, Elena (Laura) 6-5584 (6-5565) 6-2878 
i 
i , 

i Kakani, Anil NEOB 8222 5-4686 6-0851 I 
I 

Katzen, Sally (Phyliss) 5-4852 

King, Kathy (Lynette) 690-5974 t HHSI 

I 

Lambrew, Jeanne 6-5377 I, 

Lew, Jack (Sandy Via) 5-4742 
I 

OMB-Rm252 
Melissa Green i 

, 
Lewis, Ann(Ruby Shamir) , 0-2640 (6-5696) I 

, 

Lowensen, Jane 224-3460 
; 

Sen. Daschle 

Mays, Cathy 6-6515 6-5542 I 

i 
McClellan, Mark (Chris) 622-0090 

McCullough, Ned 224-4042 
i 
1 

III McGuire, Anne 6-2572 I Cabinet Affairs I 

Mendelson, Danny (Gina Mooers) 5-5178 5-5631 ': I Rm.238 

Miller, Mark (Farooq) NEOB 7001 5-781015-4930 5-7840 
: 
: 

i 
Miller, Meredith (Avis, Tiffany) 219-8233 219-5526 i Labor 

Monahan, John (Margaret) 401-5180 
, 

HHS 
I 

Murguia, Janet (Mindy Myers) 6-6620 Leg Affairs 
I 

--Brain, Chuck : I . i 
--Jacoby, Peter I 

--Thornton, Tracy 



I 

NAME· PHONE FAX AGENCY 

,, 
Nexon, David 224-3533 i 

I' 'i 
Ogle, Becky r7 

O'Hara Jim (Betty) , 690·7694 

i Orszag, Jonathan 
; 

,6-5367 6-2223 , 
Rm.235 

I 

Parker, Emil ' 6·2809 6-2223 i Rm.235 
: 

Perrelli, Tom 514-2267 616-5117 I 

Popp, Karen ' 6-7594 I WH Counsel Office I 

i 
Porter, Margaret (Jean) 301-827-1137 301-827-30511 FDA 

I 

Rabb, Harriet 690-7741 690-7998 i 
I 

Raines, Frank (Janet Graves) 5-4840 ; Dir-OMB 

Ricchetti~ Jeff 628-4650 626-4833 :, 
, 
, 

Ricci, Linda , ,.., 

Rice, Cynthia 6-7431 

Richardson, Sally (Lavinia) 6-3870 I410-786-0025 : 

Rovin, Lisa 690·7800 401-7321 I 
" 

; 

Rudolph, BA 371-5963 : 
, 

Ryan, Jennifer 690-6321 . , 

622-0120 
, 

Scholz, Karl (Louise) 

Schwartz, John 305-8060 i Justice 

Shaiala, Donna (Ken Choe) 690-7699 I HHS 
I 

Shireman, Bob (Sonyia Matthews--Asst.) 6-2803 I 
I 
I 

Simmens, Lance (Anita) 690~6060 HHS 

Skolfield, Melissa (Margo, Phyllis) , 690-7850 690-5673 I HHS 
, 

So, Anthony 690-7230 690-6154 I' 

1 
Sperling, Gene (Pete) 6-5804 6-2878 , 

Stein, Larry (Jessica) 6-2230 i 

: 

• Takarnura, Jeannette 401·4634 
I 

I HHSTarplin, Rich (Rose, Stephanie) 690-7627 690-7380, i 
800-800-7759 (pager) 1 

I 

Tarica, Alan 5-6490 
I 
I 

Thurm, Kevin Litle') 690-6133 I 
, 

Toiv, Barry 6-6796/6-2580 ! 
I 

Trarnantano, Karen (Erica) 6-1906 (6-1987) 

Uhalde, Raymond (Joanne) 219-6050 
I 

DOL 

Verveer, Mclanne (Katy Button) 6-6266 I 
i 
I 

Wagner, Alex 8,18/346-8269 I 

Washington, Bonnie 690-5960 
I 
I 



.t'II.' NAME PHONE FAX AGENCY 

Watson, Tony (Carolyn/Carleen) 


Webb, Shirley C5-16-03 


White, Bill 


Woolley, Barbara (May Zhou) 


Yamin, Sandra (B. Chow) 


•Chris Transfer # 

DPC Main # 

~ ~ ions 

Aids Office - Todd Summers 

•Clear Senators/Guests 

Computer Help 

Color Copier - Ben Kirby (Across NEOB) 

Customer Service -- Signal 

Facilities Managemcnt 

FAX 

GSA -- Recycle/Burn Bags 

Interns Desk - Room 468 

Intern Office Room 84 - AlisonKolwaite 

Medicare Commission (Requcst) 

OEOB Library 

PhoneslTrouble Desk 

Press Office 

Print Shop 

Records Management 

Request Car 

Request Messenger/Red Dot 

RSVP Office -- Social Office 


Secret Service (Keys) 


Security 17th & G 


Security SW Gate 


Signal Conference Line 

757-2104 


Social Office 


212-630-5110 
I 


786-3151 


6-2896 


6-2155 


5-4844 


6-624.1 
, 
6-2216 


6-1414 , 


395/456 


6-2437 


. Elisa Milsap 


5-7370 


5-6705 

: 
7-1234/1236 


5-2335 


6-5557 -- 216 

'6-7431 -- 212 

6-7028 -- 224 


5-3675 


. 6-5338 


6-2742 

, 

205-3333 


5-7000 


6-961 I 


6-2580 


5-2294 


6-2240 


7-1467 


5-7005 


6-7787 


5-4497 


7-1742 • 


7-1724 


Signal Operator 

Customer Service 


6-7787/6-7136 


I 


1 


I 


6-2889 
: I 106 


Public Liaison t 

I 

i 


. ' 
I 

I 


I 

I 


i 

1 


I 

I 


I 


I 


I 


1 


6-2438 
 1 
, 
, 
i 


I 

•, 

I 

I 


I 


i 


I 

I 


I 

i 


I 

I 


i 


I 


I 


I 

I 


, 
.,, 
, 
I 


! 

i 
 Room 82 


I 

i 


West Basement 1 

I 


i 


I 


1 


: 
: 

! 

I 

, 

I 




, 
.... NAME PHONE FAX AGENCY 

, 


Speech writing 6-2777 I 

i Paul 6-5585 , 

Travel-- White House 6-2250 I 

Volunteer Office - ludithanne 6-5443 I 

: 
WAVES 6-6.742 I 5-5349 I 

I 
WH Mess 5·6377 ' I , 

, 
I WH Page 7-5000 I 

WH Tours 15th & E 6-2002 
! 

i 

Women's Office (Audrey Haynes) 6-7300 I 

I 

CONFERENCE ROOMS 
I 
I' 
I 

" 

• 1st Lady's Conf. Room Room 100 6-7260/7261 (Direct) ; 

, 6-6266 (Request) : 

, 
Rooms (180, 450, 459, 472, 476) 6·7666 I, 
(Indian Treaty - 474) I 

Room 211 6-5564 (Direct Line» I 
I 

, 6·5565 (Request-Laura) I 

: 
Room 239 (NEC) 6-2801 (Gay) I 

, 6·5362 : 

OMB Conf. Room Room 248 5-4742 (Sandy) 
I 
, 
, 

CEA ConfRoom 324 ' 5-7350 I 
: 

• OSTP Conf Room 422 6010 i 

Roosevelt Room (Helen Robinson) Ie-mail 

: 
, I 

Donna_L._ Geisbert@opd.eop.gov I 

jennings _ c@A l.eop.gov \ , 
! 
, 

I 
I 

i 
I 

I 

I 
I 
i 
1 
, 

I 

I 

! 
I 

I 

1 

" ! 



P.2 8~04-1998 9:16AM FROt--1 H~ DARL I NG AND ASSOC 2022324089 

Michael Darling and Associates 

Los Angeles, CA Washington, DC Santa Fe, NM 

1400 20th Street. N.W., Suite 504: Washington, DC 20036 202.2,:)Z.4039 FAX:ioz.Z32.4089 

July 31, 1998 

Mr. Christopher C. Jennings 
Deputy Assistant 
to the President 

The Old Executive Office Building 
Washington, DC 20502 

By.Facsimile: (202) 456·5557 

Dear Mr. Jennings: 

I am writing to you at the suggestion of Ita Magaziner to invite you to be' the keynote 
speaker at an event celebrating the 35th Anniversary of the Association oC Reproductive 
He'alth ProCessionals (ARHP). The event will take place Saturday, October 24 at the Westin 
Hotel in Washington. Depending on your interest and avai1ability, we would welcome your 
participation in the evening's gala dinner. 

The topic should relate to Ifa look fOlward", or where reproductive sciences and our nation's 
health care system is likeiy to go in the 21st Century. The audience wi1l include physicians, 
researchers, educators, counselors and pharmaceutical executives. More details can be 
provided later. . 

.Please lei me know at yourearliest convenience if you will participate. If you are unable to 
accept our invitation, perhaps you could suggest another Clinton Administration official who 
might be an appropriate speaker. .. . . 

. , 

Until then, ,should you have any questions or need any additional information, I can. be 
reached at my office with Michae1 Darling & Associates at 202-232-4039. Thank you. 

Si~1/,~ / 
!til«<f!arrier / I 
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i 

Patien1t Advocate Foundation 
780 Pilot House Drive Suite 100 C -----'---~------..:.-..,---'-'--_o...:......;.. 
Newport New,s, Virginia 23606 
Phone: (757 ) 873·6668 
Fax: (757:) 873·8999 

TO:' - i3raNl:>OtJ J.\OFMS,lsTEre.... pate' 7- z.o-'fS , i 
I 

FAX # ~~- -'1-5'-,-5557 \ 

COMPANY::" WHITE HOtASE ('DO~ESTlc..PoLIC.'{ CoLANCIL) 

FROM: NancyiDavenpon-Ennis, Executive Director 

Number of Prges (INCLUDING C;:OVER SHEET):-J.9
,I I . 

COMMENTS:il l \ 
" I I ! 

PlEift~6 ~es ATfACH50 SummAll.Yo F PATIENT , 

.CAS€,S 1N StA PPQt..T Or: ,PAllENT &L OF RI1":;HTs . 'I 

I 
! 

) 

, I 

; 


i I 
 : 

'
, 

I 

<, ! 

, 
, , 

http:SummAll.Yo
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PATIENT ADVOCATE FOUNDATION 

A National Network. fur HeaJthcarc lleform 

780 Pilot ~ou.sc Ddve, Suite 100-<.: Newport News, \li~inia 23606 

.TIlL: 757.873.6668 fI.A.X: 757.873.8999 E-IlfAII.: parienLpiru1.ner IN'I'Y,IIJIo'ET: hup://W"Q,ow.patienllldvoc,He.org 

The White House . 
Domestic Policy Council 
Brandon Hofmeister 

Patient Cases ll1ustrative of Problems Identified ill Patient Bill of Rights 

Nancy Davenpon·Ennis 

Founding Executive Director 

Patient Advocate Foundation 


• I ! July 20, 1998 	 . 

:1". ' ... A~ ~equested by you Friday, July i7th. please find below narratives of patient cases 
w~ have resolved recently that Hlusrrate the problems being addressed in the Patient 
Bill! of Rights. If additionapnfonnation is needed. please call us. 

,i I ; 	 t
, I 	 ~I

PFeface: 	 . 
111 : 	 . . . '. . 

.	As: we ex.amine me eight primary rights and responsibilities of the Consumer Bm 
of :Rights and Responsibilities; it is very apparent from our experience in resolving 
patient conflict!; with insurers, that seldom do these cases· involve violations of only one or 
twoef the matters addresseii in the Bill of Rights. Typically, the case involves multiple 

, . violations of several of the areas being addressed in the Bill of Rights. Further, it is 

,.' ..; not~, that those plans that are ERISA plans offer enhanced resistance [0 settlement either 

~It;: neg(;:ltiated through our case managers or developed legally through our ERISA attorneys; 

.-: 	 ho~ever., we have been successful to date in achieving negotiated settlements in all of 

our cases. Unfommately, patients in tni.s process have died before the therapy in que~tion. 
once approved, could be rendered; thus from '?tll' perspective, the case was lost, though 
adtT\inistratively. the appeals process was a success . 

. . . Out'summary .conclusions would be that consumers, all retlectedbyour cases, have 

soilght to uplay by the insurpr rules" only to be confrontedwich new game plans that 

"kept the case rolllng in a tight ball from one hoop to another" as defined to us by OUI 

pat~enL';. Our health care attorneys, among our nation's finest, and om cao;e managers, 

thoroughly versed in fili,ng effective insurance appeals, experience delays, multiple 

requests for the same exhibits, slow responses LO phone calls throughout thier appeals 

an~. fettlement negotiations.;.. . 


: I.
: i I . '. 	 .

Case Summaries: 	 '. . 
I \ I . 	 . 

'National Case Manager Cases re);Qly:..(;l. by Pati~nt Ad~ocatc Foundation Ca~e MMa~ers 
, 11 

Joyce Lessely Age: 54 years 
1234 Riverwood Drive' 
Algonquin, nlinois 60102 
(847) 854-8392 

http:hup://W"Q,ow.patienllldvoc,He.org
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.. 
; . , 

D~~gnosis: Squamousal C;trcinoma of Perianal Area (Rare Skill Cancer) 
" : 

Disabled due to disease, therefore not employed. 	 , 
I 

In$~r: Medicare managed by United Health Care of illinois 	
I 

,. 	 I 

I jIii 
Patient contacted PAF in February 6, 1998 when denied treatment of sur£ery for her 
skirt ca.ncer. Patient expre~lled that she was originally denied care in 1994 when the dillease
W:# originally diagnosed and when the disease was v'isible to the naked eye.. Surgery was 
ini:9ated twice.. After the second surgery patient was {old all is well. The pathology report 
from the second surgery was never checked. She requested a copy of the path report 
repeatedly and was denied. She finally received a copy i.n October of 1997, three years 
after the surgery. The repon was noted tCmoderate to severe multiple dysplasia". In November 
of 1997 a new physician did biopsy and referred her back to the doctor of 1995 who . 
ha<;l!faUed to provide a copy of the path repon and had told her for three years" everything 
is fine". He refused treatment until she had further muscular neurological problems. ~ 
Her, 1995.,doctor.dropped her and refused to tre~t.her based on."bre~down i~ coorrununications 
and Itrust. He dld not refer· her to another physIcIan: The Medical DJIeCIor of the HMO 
stepped in and referred her to another physici,an. Ap.ri11998 she had ostomy ,:"ith eli:tensive 

'. 5pli~ thickness skin graft. Currently the patient states she felt that the HMO tried to Psyche 
her out and that we as a nation have "population control by HMO," o, HMO physician would 

, not, ~ssist witli her applicati9n for disability, so she hired. an attorney. 

P~~~ent: Betty Havens Age 47 years 
I, ' 

i I 

Di~~PSiS: Breast Cancer ' 

Empldyer: Self 

Insurer: Kaiser Pennanente 1Ponland, Oregon


I!

0:1 Patl.ent contacted PAF 5/6/98 when insurer refused payment for her diagnosis and treatment of 
r ./h Brea'st Cancer while visiting for several months with family members in New York. Ms.. 

~ LtPJ Havens residence is in Vancouver, Washington. Her insurer refused payment based on 
'-c--...0 (, (). the f~et that the treatment was not an emergency and that she was out of network. The 
'\ - rJ? • patient protested that she lives for several months each year in New York with family

7" 	 members, and that whHelivillg in New York she detected the breast lump and sought medical 
care_: She is currently in the process of completing a flfstappeal with the aggressive 
suppon of her New York physician. She has requested that PAF refer her case to an 
attorney if the appeal is denied._ Her physician in New York noted that she had ,5 ?f 19 
nodes positive and that her care 'WaS of an energy nature. Appeal results are pending. 

Patient: Edward Basham , , 41 years 

Diagt;Losis: Brain Tumor 

Em~loyer: John Deere . 


l\!: South Wilmington, Illinois 

Insurer: ERISA Plan 


I i I National Heiitage, Inc. 


, 
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Mr, Basham has confronted repeared challenges in accessing specialists who have 
positive reputations for treating his type of brain tumors. His oncologist originally referred 
hln~. to Evanston. illinois toponsult with a brain rumor specialist. The visit was denied by 
the'lllsurer. Mr. Basham prud for the consult personally; however, he had to return to in. 
network providers where he has been receiving both radiation and chemotherapy. He 

. 'was [old by a local radiologist involved in his radiology ,therapy that his «tumbr had 
.' 1J~ShrUnk 50%". Subsequent additional test renected that the tumor had shrunk only 20%. 
(j.;fj F-~e i~ d.isabl~d, ru:d has not worked Since, Decerrtbe~. as hi~ tum,or causes considerable tfJ . diz,7J.Ilcss. HIS wife contacted PAF to seek suppon III gettmg rum referred to the best of 

VI ? the: ~n-lletwork providers for cherno,therapy, which was completed in April 1998. Mr. 
'1V ' 	 Ba~hma's concern is that as a "young man", he wants the very best treatment aVID table to 


trytb save his life. He feels that treatment is in Evanston. Illinois. He is concerned to 

confront the employer,as his disability and health insurance are bom provided by the

.I! 	 ' msurer. 

i 1; . 	 \ 

pJUeht: Jose 1Ylanucl Marin, Jr. Age: 6 years. 

Iii: 
! ! 
I , 

Diagnosis: Mylo-dysplastic (pre-Leukemia) 

Father's Employer: Jones Blair Point Co. 


' 

Father: Jose Manuel Marin 


Insur~r: 	 Cigna 

Sherman, Texas 


Child received Bone Marrow Transplant in 1995, Father applied for family coverage 
and~as denied because his son had BMT in 1.995. Family called PAF 3/30/98. 
Case. Manager c.ontactedthe insurer and negotiated full coverage for family for $213,42 
per Wbnth. Family funds a:e extremely tight due to hus~and's injury at wor~ and elu'0,l1:l1ent 
in Workman's Compo PAP suggested they appeal to thell' church, commumty fundra1Slng 
to procure insurance funds. He has been told that when he is r.eleased [0 renun to work, 
they y;,ouJd hold his job for him; however, he has just received aleaer (7/16/98) from 
his employer stating that he cou.ld continue to work but would have to work out of another 
Offidb\one to 1. 1/2 hrs. away from his home. Family is currently uninsured; although. Mr. 
Ma.r1tl hks pay stubs reflecting that funds were taken out,of his weekly payroll check for 
famil~ msurance.Family remains uninsured due to lack of funds at present time. 

I: 	 . . 

Patient! Diane Buurman 	 Age: . 40 years 

Diagnosis: Replacement of torn, defective breast implant implanted alter breast cancer surgery 
in 1996: . 

Employer: Sandy Hill 

'. " Greenwood Lake, .New York 


Insurer: 	 Physicians Health Systems (PHS) 

1-800- 848-4747 
i 

" I 
l 

: ' 
: 

; 
, I 

\ ' 
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M:s',. Buunnan contacted P-1'F 3/3/98 requesting OUI intervention in her effons to appeal the 
d~nit¥ of replacement of a ~cfective implant which she had sought to reverse through her own 
ap~eaIs for months before:contacting us. She "played by their.rules" supplying all 
irif6rination they requested, only to Ix:; given another set of assignments. We encouraged her 

, to Ron mer both the State Attorney General to file a complaint and the State Insurance 
Cqinmissioner to reques£ help in,resolving the matter. We ftuther provided counsel in how 
to specificaJly submit and wrIte her final appeal letters. Her reversal of the denial was 
comp1ercd within two weeks of her call to PAF; cOITective surgery has been completed and 
her bills have been paid by the insurer. Her evaluation of her case is that her persistence 
paid off and that her complaints to the her state ' agencies moved the insurer to reconsider. 
Herlfinat obseIVation is thought provoking as she stated •. they ~end you to their doctors 
whp pre~cribe your care and then they deny the care that their doctors have prescribed. 

I • 

Patient~ Annice Laroche " Agc~ 45 years 

, 

Err;l~loyer: INS of Swanton. VT 
Instuer: MVP of VT 

., . Schenectady, New York 

An~ce Laroche, mother ofthree children,ages 11, 22 and 26 years diagnosed with 
Brehst:Cancer 1994. RefeII'~,d by her oncologist for a Bone Marrow Transplant. 
shb\was denied bythe insur¥t. Patient was enrolled in standard protocols. Patients 
slste;~-~-law related that f~r inont~s the patient was moved from one protocol to anoTher 
by the m-network oncologIst. Panent called PAF 3118/98. PAF filed an appeal that 
resulted in approval for BMT within one week of our appeal. Patient u'aveled to 
University of Con.necticut for transplant where she was advised !hat het disease had 
progressed too far to have the BMT. Annice Laroche died April 1.5, 1998. 

Patient: Devon Bush Age : 42 years 


Diagnosis: Brain Tumor 
, . 

:emplqyer: Self- employed. with ABC, Inc. Changed to Disney, effective 4/1/98. 

Insurer: lIealth Insurance Plan 
.' 
:' 
! I 

Patie~t s,ought second opinioniout of netw~rk. De~ied. Patient cOntact PAF. After consulting 
with I~k;case manger, he negotiated insuram;e coverage with Disney which allowed second 
oplni~,h fl'()r11 preferred physici~l. since the physician wa~ in their. nel'Work. Vel')' fortunate 
resordnon. . . 

I' 

Patient~ Saylor Creswell' Age: 58 years 

I 

. f 
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I lj. ( 212) 674-8554; 

III i ; 


Dta~J.1osis: 	 Prostate Cancer: 4/97 . ' 

.En1PIOyer: Costume Designer with UnitedScenic Artists 

!! New York, New York . 


Insurer: 	 Aetna (Mr. Creswell's primary insurer th.rough 7/31//98 which is his wife's insurer.) 
Actors' Equity League Health Plan managed by Empire Blue Cross Blue Shield 
is his plan that will become his primary plan 8/1/98. 

Mr': Creswell contacted us when he was seeking trea1ment with an out-of-network provider .; 

that }vas denied by his insurer. He was successful in gaining lhis approval "because my 

primary care physician is a friend of a member of the appeals board of my insurer." Mr . 

. Creswell has been treated out of netWork with payment made to the physician by his 

insurer using the "usual and:custornary" standard for payment. 


Patient: Jimi Allen Age: 21 years
I! , t; 	




Diagnosis: Liver Transplanti 
11\ : 	 ! 

. 'II ' I 


In " leald
SUfer: Moo' 
! \ I . 	 . . ' ." , ' 

UpOA s'on's 21stbirthday 9/14/97. Medicaid dropped Mr. Allen from their insured rolls. 
The parent, Alind;i Allen, stated that she received no notice that tIlis would happen and 
learn~d th~il it had happed when she received bills not reimbursed. during the time that her 
son was uninsured. PAF consulted with the mother to enroll the son in Nylcare HMO; 
however, reimbw'sernent for his anti-rejection medication is still a problem. PAF recommended 
application to the phaLmacemical company for chaJity care or reduced billing. The insurer 
had a,$l,OOO.OO limit on Prograft which was met the first time the son needed the 
transRlantPaflent is currently employed by Americorps, paid a stipend instead of salary 
and receivi.ng edticationalmoney. He had to drop outof college due to' illness and finances. 

, Patient: 	 Jeffrey W. Farrar Age: 38 yea.rs
• I 




" ' 

DiagJ;lpsis: 	 Mylodysplasia (pre-Leukemia) 

Empl,qyer: Duck River Utility Commission 

: : TuUahoma, TN 


~ 'I' I ' I : ' 

Insurer: I . Fortis Benefits Insurance Co. PPO '. 
1 \ \' Milwaukee, WI ' '" '. . ' 

. Patien.t denied bone marrow tr:ansplant because he was not m blast cnS1S. Insurance also 
did n6t pay for BMT evaluation in St. Luke's Hospital in Kansas City, Missouri. . 
PAF became involved in filing appeal with insllrer. Case was resolved May 1:$, 1998 with 
insurer reversing denial and Mr. Farrar receiving transplant. Appeal time from date of 
initial call to PAF to resolution was 30 days. 
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'N~~ional Legal Resource Network Patient Cases 
A~ ;cases have been handled by attorneys within the PAF National LCgal Network. 

i: 
Patient: Susan Eubanks Age: 46 years , 

:! : 
" 

, I \ i 
,! l . I 

Dila~l1ioiliS: ' Breast Cancer ~tage. 2 , 

.EliJ,e16)'er: Natiorial Board of Certified Counselors 
,I! Greensboro, NC 

Insurer: Trosrmark 
Youngstown. Ohio 

Patient was referred by her local oncologiSt for Peripheral Srem Cell transplant with 

High Dose Chemotherapy for CalGB9282·Randomized NCr trial. Patient refUSed to be 

randomized and requested u'ansfer to Duke University Medical Cemer. Trustmark denied 

base~ on experimental nature of the therapy. Also stated that HCFA guidelines 

noted the n:eaonent as experimental and therefore denied by HCFA. Patient needed 

transplant March 3, 1997. Patient and Duke UniveTsiry Medical Center (DUMC) contacted 

PAF!2/141197. After preliminary discussions WITh Tnlsrrnark representative, PAF refened 

case :to Edwru::d Connette, Esquire, ERISA attorney of Charlotte, N. C. He secured a 

.corqt injunction. Trustlnark stared their negotiations with Mr. Connette. An agreement 
was,reached March l3rd requiring a signed "gag order" of Ms. Eubanks. She began 
steJ;1~icell harvest at Duke M¥ch 16th. The delay from March 3rd [0 March 16th exposed' 
pati~pt to additional rounds of chemotherapy, not to menti.on mental anguish. Ms, Eubanks 
is ftilly recovered and enjoying the resumption of her life activities. 

, , 
" . 

Patient: 	 Joyce Trainer Age~ 51. years 


1\ \ ; II i . . 
! I 


Diagnosis: 	 Duodonal Cancer January 17, 1998 

Employer: Texas Retirement Systeml School System 

Tcacher: Houston, TX 


Insurer: Plucare 

, Housto!?-, TX 


Patient initially complained of pain and illpess September of 1997.. 'When she visited her 

prim~l:rycm'e physician. she requested u'ansfer to specialist. Request was denied. She 

requested lab work be done to detemune why she w<lslosing weight ~u1d suffering from 

extreme f:ingue. She was told by prim,u)' c..U'e physician to fill a prescription for Zamac to . 

relax! ~er and alleviate stomach pain. She was also told to relax, that the problem wa.(j 

stress.: In October, she returned to the: primary care physician with same complaints. 

increk.:sing her description of pain and weight loss. She was gjven anti-acid and Prevacet for 

lllccrs:withoni. any additional tests. She reque.scecl rests. They wt::re denied. She reque::>ted 

refer~41 to specialists. It was (~enied. .' 


I '!. _ i 	 ' 
In Noyc:mbcr, she visited anOlher doctor in the network. They provided Elavil and 

an aHti.dcpTessant. Ms. Trainer requested immediate transfer to a surgeon for second 


! \ \' . 	 . 
\ I 

I:

l ~ 


-. 
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opinion and requested lab tests. Requests were denied . 

. January 5th, Ms. Trainer went to om of network surgeon and received lab work and 
ex~n; Surgery was scheduled, in-ne.twork. January 20th. at which time a 6 cemimeter 
cancerous Pancreatic tumor was removed. Feeding rubes were inserted far" a short 
pel~ipd of time." Surgery was perfonned at Methodist Hospital in Houston in network . 

. \Vhen patient was dischatgyd, no home health care was provided. Ms. Trainer began 
maj9r, weight loss. She contacted PAF Apri13, 1998 when she weighed 791bs. and was 
lo~~g 1 pound of weight. per day. Ms. Trainer had been to visit a pancteatologist, Dr. Evans 
at :MD Anderson at her own expense to seek a second opinion. Dr. Evans urged TPN and . 
home health care with further evaluati.on for additional surgery to correct problems fonn 
theli1nsertiol1 of the feeding ~ubes and at the site of the original surgery. Ms. Trainer 
reqill~~led transfer to MD Anderson to be treated by Dr. Evans. PAF sought to negoti.a[e
tralriSfer "",ith Pmcare and after 72 hours with no result, referred the case to Cindy
Lierhban, Esquire. member of PAF Legal Network. Under threat of court injunction. 
'~l~aie agreed to transfer which occurred at 7:00 pm. April 9, 1998. Ms. Trainer is home. 
wit~put feeding rubes, eating and regaining weight Her goal is to retlu~ to teaching .. 

Patient: Sandy Scbuckerman Age: 48 years 

Diagposis; Ovarian Cancer Stage ill 

EmI'loyer: Sarco Scrap Metal 
Indianapolis. Indiana 46203 

Insur.er: Trllstmark 
,! 
i I 

: 
Solith Bend. Indiana 

Patient contacted us May 22, 1998 after being denied PSCT with High Dose Chemotherapy. 
Her husband presented M. D. Anderson with a letter of credit., sold his pan of a business 
to hi~ire the nccessary moneYi to admit his wife for ca.re after she was denied by Trustmark. 
Her p.arsplam was May 18, 1998. PAF enii sted the support of an attorney.to represent 
the ~1'arriily in a Stut to recover funds for Mrs. Schuckennan's transplant. The family has 
bee11IIadvised. the suit will take up to three years to settle. Suit is now in progress.. . . . . '\ . 

Pali~nt.: 
. , , 

Susan Clark Age: 42 years· 
,. 

Dja~nasis: Breast Cancer 

Employer: Agway . 

Insmer: Unicare .. . . 

Patient contacted PAF '10/17/98 when fllSlI!el' denied use of antineoplastins in treatment of her 

clJ.sca'sc. She requesled care. atBrazinski Clinic in Llol1ston. Insurance denied access to . 

cl.inicand thc.rapy. Patient appealc::d second tim-= with delay of approval. UIlLil Dcccml':><::r. Panel'll 
died ~.( Chr1::;tmas 1997. 

Pati~t;t: Yvol'nle Sidonia Age: 50 yea rs 

• I 

. 

. I'III , . 
. I 

I 
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Diagnosis: Brajn Tumor 


Employer: Rabco Enterprises 

lnsurer: Kaiser Permanente 


. California 


Patient contacted us when insurer was denied access to University of San Francisco to 

be ~~atcd by Dr. Burger, a specialist in brain tumor~. Patient appealed. Appeal was denied. 

PAf: contacted attorney to assist with appeal preparation. Second appeal was filed . 

witllisuppon of attorney. Gary Tysch, Shennan Oaks, California. Request was for' 

tran,ster to Co:lars Sinai for treatment. Second appeal was approved. Care was initiated 

'with:PAF December 8, 1997 and resolved January 13, 1998. 

,.' 

Pat,~nt: Regina Kegley Age: 34 years 




.1 : 

· iii ',. B CDlJ.cmOS1S: feast ancer ' 
I~I' I ' '.1: : I _ ' 

Empl:oyer: Russell County Medical Center 
• I, .Lebanon, Virginia 

Insurer: Community Health Systems (ERISA plan) 

1PA: ASO North America/Houston TX 

UR: Intracorp 

Case Management: Select Health Care '. 

Re·i~surer; Trustmark (New York Underwriters) 


PatieD;t was denied bone marrow transplant with high dose chemotherapy while seated 

in the:pre-admlssion office at Duke University Medical Center with the admissiens 

cas~ n'lallager 8122/97. Case manager called and urged an immediate reversal, as patient had 

received initial indication that treatment would be approved, as had the D~e cac;e manager. 

Casc,was denied. Patient and case manager contacted PAP. PAF attorney traveled to 

Durh~n while patient and hedamily checked into local hotel from Friday evening tlU'OLlgh 

Tue~~ay morning while attorney and illsurance representatives met to negotiate denial. 

If Mr'sl Kegley did not begin her treanUent on Wednesday, her "window of opporrunity" 

was ge;me. A sealed agreemem was reached Tuesday evening 8/26/98 . Mrs. Kegley was 

hnm~*iiately admitted and the lTt'lnSp};mt was initiated Wednesday. . 

Iii: . 

Pati~JH Advocate cases reflect ~he need for equity in the managed care marketplace in 

defiIii;riglin understandable terms the benefits of the plan. providing as:;istaIlc~ with . 

properiapplicatic)n for prea1.1thorization to assure'timdy response, negotiating coverage 

requests for out-of·network providers that enhance patient confidence in therr provider. 

and assure access to the most l::leneflcial care available in our marketplace and the ' 

urgent need to reform EIUSA.regulati~n ar:d enforce:01ent so that plans aI·c. accou~wblc: f~l' . 

decision!': rnade. Sheldon WeulhatLS, Esqwre OfWc!!l'1ha~tS a'ld I'>obsOIl, .st. LOUIS, Mo. IS 1"10
bono Director of the National Legal Resoul'ce Networkfor rhe Patient Advocate F oundalion. 
Mr. Weinhaus sened all the President's Advisory Commission on Consumer ProJection 
and Qualiry in the Healthcare fndu.<;[ry. 

/ 
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. DO:NALD T. NETTER. 

., , 
, I 

':, I, 
: t I 
1; ! 

I!
, I 

Yilll FacsimUe 

I .July 16, 1998i 

The Honorable Joseph I. Lieberir:ia1'1 
United States Senate 
One Sta~ Street;. 14th Floor 
Hartford,i CT 06103 

Dear Senator Lieberman: , 

, . Encloaed please find. a copy of a 1997 letter outlining the extrsafdiJ:liZ'Y and unfair 
requirements to obtain health cov~ge for Ii life-saving ptg,cQ,\Il'e in connection with my wife'g 
(Kim) m.citistatic breast cancer. Ifcoverage had. Ql'l:inmtely been denied. fcrtun.ately I would have 
'been a'bl~ to afford the requisite prompt care. HoweVeft there are those less forttmate that woUld 
have be~ unable to afford the care ifthe insurer hid not provided coverage and/or died or 
farther injured 89 a result ofthe insurer stalling, 

~ I ! 

I! I ! 
II! " I .. 

. I~ govemme.nt and the ~tion bas enc:a~ged the growth o~managed care. ~ this 
great m,.'1:JI!., although we oftezl 00 not have unammous agreement Wlth enacted legislation, we 
gCDerally!abide by the laws as we have faith in our sylltem of govei:nment because elections are 
held op~~ and hoDestly. We OWlot have faith in our healthtlii!.t'e system U'policyholder benefits 
are unfairly denied with little redress and. ease5 are not promptly reviewed. 

In Kim's case, the m.edical review board was not truly illdeperu:lent, wbich fostered a 
series o(unintel1igfble tleniaLs. The failure 1tI provide a truly IndepenOent medieal reView board 
(free frm;ri any c;cnt1i&;:ts ofiD.1l:rtl5t) leaves 'I burning hole in this nation' s healthcare system 2lld 
causes coimtless urmecessary tragedies. 

. Al; a. result of the spc:c1alizedtreatment KimteCelved, she is presently disease: free and 
more vibrant th311 ever..Wbile rnywife was receiving treatnient in Detroit:, Michigan,. I ' 
encoUlltcr~d another _metastatic 'bre~9t cancer patient that bad been daried covel'!1gc far similarly 
fri..olous reasons. She was also ~ subjec.t ease for litigation against the Blues in Detroit which 
lead to ~ ~bange in the law in the state. 'While the trial Was pcudiIlif, only tl:Ii'ouSh a court ordert 

was she ;~ble 10 receive troafment The delay in treatment did.cause her further hann. though .. 
Today sh~ is !Soin! quite mc:ely. 
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.As a bus~essman and a qiteetor of a pub,lielY traded life aftd ~thimunmce entity, I 
reoo~ legitimate issues ofcmppaUies that have, in particular, public sbueholderB to 
repre$eh~. However. the responm"bility must firstlbe to policyholders, 3Q.d then second tD 
sbareh61lders. There is an inherent economic Clonftict of interest between policyholders aru:i 
s.barehcil~ers. and the ElUSA Pre--exemption fiJrtller tips tM scale in favor ofthe insurer, History 
st.ranglYlsuggests that we have too many iftsurers'tbatb&ve proven to be iIrespol:Wble in sett:iJ:Ig 
their p~On1ies. We must have legislation that removes this !;onflict ofinterest for them aucl 
modi:fi~J the ElUSA Pre-exetnption. With these adjustments, it is quite probable that all ofour 
health ~Jrance prCmiums will rise modestly. bUt then. we wiUhave the assu.ranee that when a. 
medicdJ. catastropM strikes anyone or us. we VJil1 be affordec.i'the coverage prescn"'bed by our 
policy.: ~d it will be adr:ni:l1stered in good faith. Consequmtly, when we unfairly deny 
poliCYh~~d.er be~efits. we underestimate the true Cost ofhei.1th~arel 

Therefore, I urge you to suppOrt the Pati~t'l Bill ofR.ights Act of 19518 
(S1890/HR.3605), that will insure that policyholders are dealt with f7rirly with no possibility of 
conflict .of interest and provide for severe pcnalti~s for irrespODSible inSUie:fS.

:' . I 

Iiwould be happy to visit with you. au thislmatt.era either in person or by telephone. I can 
be reached at . 

, I 
I . 

---
DTN:psi
.&c:1. . 

I 
i 
1 ,, 

, 
. I 

~ I 
. I 

i 
,1,[ 

I, 
I· 
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DODa.d T. ~etter . 
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.-\.ugust J. 19q7 

5'fA FEDERAL E.y(.pR.£SS 

Dr. Frank N. Medi~h M.D. 

Vice Presulcnt. M~dicaJ Affairs 

Oxford Health Pt~ 

800 Connecticut A~cnue 

~orwalk; CT 068.$4 


: ' 

Oxford D~~ial ar Co"era~e (of TraasplaDr in Stage LV Bnast C3.D.cer 

KJmberl~ 

1'1 

ilLaWTeace Neaer -ID No. f 569035'1102 
., . I 

Deat Or. Me4ici: !. 
iii .': '. . 

Oft June IOJ 1i997. [ sent a letter (artachcd) 10 Ms. COlene Raynor e~plic:itly requc5ting that an 
communications r~ta.fding prc-cemticatlon for my wife's (K.im) pending transplant be 5cn~ 10 my office so as 

I I! I 	 . 

not to unnecessanly upset her. 
: 1 r 


: : 


We &leo In rcceipE of Oxford'5 second denial of coverage Letter (arr.a.chcci) dated ltdl)' 14. 1997 frorn 
Heather Surdin which was sent to Kim. greatly upserung her. Odord c:otmnues to ciellJ \linn this mattc:f In an 
II'I.SenSIllVe and one·slded maMer. Patiel'l.ts. such as Kim. who are Wldersoing[his lTc:atmel'l.tl'rotQcol. 
lncluding inducdo~ ,chemotherapy. don't need the additional stress of addIng grearcr tinancl:J.1 requuernents 
on their famdy at iI': time when their fa.rrulyis already I.Illder considerable straln. [ri'USt that cftis unrorrunate 
t:plsodc WOft', be r~cated. 

On June 17" 1997. we.recelved a lettr:r (a.ttached) from R.obin Zand.er den)'lng cover:.sgc for a 
ttansl'lnnt fOf Kim. ~ho has Stage LV Mc::ta,smuc Bn:a.st Cancer (advancecl)In which diseasl! was found in her 
right ischium bone .• Upon reeei"r of this initial denial ofcoverage lcl'\c:r. I discussed at lel'l.gth with Mag81c 
Taylor. also ofOxford. the facllhat p\e deniallcneT was extrm!cly unclear to me: as well as 10 Or. Roy 
Baynn (Kim's ~tplant doctor). K&rmll'l~ Cancer lnsoNte, as tOJu~cisely whatO;:r;ford's proSlem(s) 
is(are). I stated. th~i we intended to appeal this initial decision. but 1\ced.c:d. specific: informauon tomaite an 
effccnve appe&1. O:Hord's inItial denIal suggested the: followlng: 

. I 
• 1: 

(i) 	 "rt ft~ not been demonsD1uc:d thal the treatment with the above·mentloned protoCol is 
assclJtaied w;th superior c.llnil,al benefitS": . 

(il) 	 "'T'h~ fp:atlent ' is "or II. cancii~le because of the fotal dose of Adri3mycln she h3s received as 
adjd"3n,, therapy", I6nd;' . '.. . 

"j 	 •• '1'" 

(iiO 	 "n~ protocol is not the most aP'Pfopnate level of sef'Ytc:e wtuch C:1n safely be provlded and. 
'tha'eirore. not medically necessary." . . . 

P6/b(6)
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t'm sure ~o4r mc:dlc.:ll s(:ui IS full;.' :J.lJ.'are tn:u there IS OlCUnc.lIont QOcumC:l1t<1tIOf!. d.emonstraune [n~t 
:r~n.sclilnts·wlch [his: crotocai ana modllied..ororocois ft:l\'e been WIdely I'errormeQ ior the p:st ';'·S Yt:~rs wltn 
.:onslder:lcle suc:c:es~ ilnci IS wldel~ mc:cilc!1llv ilC:CI:PICd, I!nc:iosed :~iui IS c~tenslve dOCI.IITICrmU1on In c:h=!1f 
-UlJpon: oit'r.1n:S'Pl~~QUon wtucn \""as pl"e"1C~U$I~ forwarded to O:..fol"d. O~rord'5 jceond ilSScnton c::tiubns a 
.:ompli:-~e jack or dl:l]genc:e. :IS K.im· 5 proto~oJ ""35 modified to t:!ICII! acc:ounr or' the pnor dosa~C! or 
\dnamycrn.O;(t'~r~·s third ilssernon IS 1I"LCOnerent, After mqulI;,,'. lJxt'orci h:lsn 'r .suggested ..~ more 

.J.ppropn:ne level Or'lsc:rvlce", ;l.na as the protoc:oi was m041fied lQ ac:;aunl for the pnor dosage of AdmunVcln. 
thepratocolls the: Ir;ti.cstappropnatc level Dr sel"Y'lee lhat ':'In be provIded saiely. ~1ilklng v~ford 's ~liicrt;ons 
more fldic::uJous Sti~Ji ~s [he t3ct that.n's outside medical consultant's repo" Iuclchcd, States throughout that 
IhlS "IS the only tT~3pnel'tE moclah[y lhat hJ the potenna! (0 offer thIs pllneJ'1l long-term dlseasc:.. rh:c survlval 
(DFS1", h appear~l~tford h3S Ignored. the Flfovldeci and. available miormatlol' that IS relevarn: to a rruly 
Independent evalu~liQ~ tn oreer to dmy this mcd.leally necessary trc:aanent. '. . 

! 	 .Ii' . , 
Ncvenhcle~s. Dr. Roy Baynes. in his appcaJ letter ofJuly 1. 199" (1In.a~hedl. clearly malees the 


foltowlng pOInts: . 


(I) 	 "OUT, (Ka.ml:mos 'Canl:cr institute) paSUIO" ~d that at' yoW" outside r~v,ewer' s are esscnclally 
(he s.,mc•."lthaugh YOUT [Oxford's] reVIewer eqUIvocates OHlhe sClcnuil' basls of high-dose 
therapy and stem cell rc:scuc. he/she ultlmate!y canciudesthat High Dase Chcmatl\trap), (HOC) 
and. P~pherJl Stem Ce.ll Rescue (PSCR) ofr~ this patiCilt her only chance oilong..term OfS:' 

(ii) 	 The tHree fDA approvcQ dNg, to be employed in Kim's a-eirrnent$llan "have been studied 
eXt~~lvely as cftemownlpyagcms ac::nvc in this disease and. there 1S extensIve: IileralUl'e . 
s~pc,n ciocumenting the efficacy of these dn.igs. individually and in r:ombinatlon ... ,. 

. (iii), 	 Reco~l1~cl oncology orgmiza.nons accept HOC witn the regimen describcd\aboye: ...... Then: 
are ~~ reeogn~d oncolagy ~oups in the U.S. which Mye failed or refused to accept the 
a-ea~ent proposed for Ms. Lawrence·Neuer."· . 

(iv) 	 "Oiv~. howe\ret'. that the: data In faver transplantatioll arc so compelling, it wpu14 pe 
UD'on$C'!Mtlblc to s;.V:lllde i1pauCXlJ simpix be,i),us; !in; bad {skelYed a SmnrfiCl'lnt amouDt g( 
Adris\mycm in, the adjuvant ~ertll'!.&. 'onseQuenrly for Rauep!:> in this pO$lIlQa a snesJfis 
ar:JUsull'! l5 mid!!! wbetebY they 3Q1 abh: tQ,lceeiye flDQther definE; induction tel"'msn 'n [be: 
~ I' 	-" • . 1'1 T ••Iormo! 'NaysJbmc ann;CQtCm. 	 . 

(v) 	 ··ft isl.1mpcmant lh:u: you [Oxford) rCil.Iiu: that iI large bqdy ofscu:nufic: cbr.a has established tnil.t 
HDCI ~nd PSCR is the only modality t.hat gives panents,sl.lch as Ms. Ner:tcr. wHh metastatic: 
breasr!cancer, a chance ofiong-[errn OFS." 

, I 

. Although at an. ernbamssingly slaw pace IU'Id after mMY heated phone conversatIons. imporurnly,Oxf'ord 
has finally reimbursed us for undiSl'u;ed inducuon cl'lemomerqpy ofNavelbine an~ TaxoEere, Nor 
surpnstngly, co-employees have .lso had trem~doU! aifficuhy obcaining timely coverage and reimbursement 

.ror seriOUS meciical,conditiol'is. One cmp!oyee had to pay OUI of his pocut for an anil0gtam test \Lfhich 
ultimarely shc'Wed a'serious heart condition; Oftly after the results did Oxford reImburse him. 

Oxford~s second. denial of coveragc:lener afJuly 14. 1997 aS5eflS lhe fallow1ng: 

(i) 	 "There IS.no wcil-de:;;gru:::d. an,d. wdl-ac:cq:neci peer reviewed. clinica! tnals to support the 
recommended tre3.anent ILS superior to standard therapy,'f :il'u! 

(ii) 	 "Ms: l~ecter has not demonstrated chemotherapy responslveness." 

. Trying ttl have a c:on!1.tn.lc:nve dialog",~ wnh Oxfard is (ike rrytng Eo play the shell Kame. ",,11m:: we 
have to guess '\frtnleh:administr'iltOf IS hancUing the case. or what Oxford's current ezcUSe IS. In O~forcl's first 

III 	 I 

II i ,c:"IC~trn\nlllll:llCi !I ' 	 .I 

, i 

I: 
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. . ill .... . . . .' · ' .. 
II ' " , 

,l<:n,:u hmer ot' June! ':", 1997. :here win; no mention or' cnc:mother:1o;.' resDons,venes!:. <lnCl In \'our secano 
.Jl.!nl:lI hmer or' Ju~,.. :.1, 199'. :' ou make the ::.lsserugn lhilt "then: 15 ria wcll.d~sl,"C::ci :lnCl well~acc:e":2teci ceer 
-':"'¢\'\o'C'ci cllntc:!.1 "C'!"':::sis tg su=pcn the: reccmmemaed treatment ilS SUcc::nor [0 Sfilnd;,rd [h(!r::1~y:' It seems ' 
.ilsln~enuous to SU!seSL on one: h;nd, thon IMe tT'e:leInem IS nor supenor to slilnd.mt therapy ~nQ. on me Diner 
ailna. be asking ror :3 demol'lStnulon ot 'hemot.hen~y responsIveness. i\,im h~sni:n been !iha~ to De 

.mre:rponSlve 10 ~t,emotbera1=lY and fm sure yOW" ",urdu:.. ' Stall is l.w2re rh:u n m:lY be: very cliffic:i.m to rT:lC;': 
,,;hemot~era.py re~~onslyene$S at ~he Inc:iuc:t10n ~nas= wncn the leSion IS '" the bone. Funhc::rm.ore. H ::appe"llrs 
Ih!lf t.htord Inten,Elonally sWHches C'ont.:scc j:)e0l"IC. making It almos, Imposs1ble to h~ve 4 conSIstent 
I.:,Onstruct1V= dial~!rue. K.im·s iil., has been passed from C'orene R3YT1or to Robin Zilndcr to ,He::sther SlJrdm to 
Magglc Tilylor. aHa on July 18. I was Intonnc:ci th3.t Maggie Taylor 1S no longer rnvolvecL 

lri conn~~~lon with Oxford's firsr;delriallerter. o6'Junc: .'.3. 1~97, 1suggested [0 Ms. Taylor and ~1!. 
Burctn that a cQnl~l:C: call berNf:c:n Dr. Lmaz.. Dr. Bayrlcs and mysclfbc arranged 10 define OJ(ford's 

• j I . 

concems. This W:~ not pursued. Sho~kingly. the samc day, Launc De Rosa mformed me that Dr. Lc:naz 
"does not getlnvoivcd in the appcal p~ocess and doe! ",ot ~ke calls", ConSidering u,ar Lt IS her Jucigment that 
,fonncc:i the basis! f~r dental. 11'S exrremelYr defenSive th~t slu~ does" 'I ger tnVOlved in the :!ppeal process. 
Further. 1 had inQ~'r,ed of Ms. i:!.ylor ~s r~whlch prolocol Oxford. believes would be ":J,ssaclilECci \&fUft 5u-pcnor 
.:llnTl:;1 bC'l'leflt" and the name ot' the outside eonsultallt to dtlermlne what hetshc thinks \&fould be il marc 

- I I I I ' :: ' 
bcnem:al1l procedure;. To date. therm has b,een no response to these qucsuans., As' tlliO mentioned.. Kim and 1 
ha.vc hl1ci in pel"!o~ or over the }:,hone c6nsulr.a.t,ons wilh Mlnc renowned physlcla.ns. m the tields or" Breast 
Cancer. mm.stal:ibtdtscase and related Oncolo!),. aU of whom are Ijsted here: 

l' " , 

Sa prisog E"miDartolH 'pd CpQ~llIlr,tion:, 
3/12197 Dr. Hollanci ,. Mt. Sinal. NY 
3/~S197 Or. C. iHesdorffer • Columbia Presbyterian. NY. NY 
3117/97 Dr. R~ss. Oet'lVef University HOsP1tal. Denver. CO, 
3/19197 Dr. H~di.s - Memonal Sloan Kettmftg. NY. NY 

I 

41.0197 Or, Bill PcrersIDr. Ro)' Baynes. Karmanos Cancer {nsllnne:. Dell'cm. M[ 
Multiple ,Dr. Beman:! Kru~r. N'Y, NY ' . ' 

: I ;, 'Bx Pbga.c CQPlulndgD 
Dr. Fr~dric;h Becker. M.D. ~dc:rson. Texas 

, I Dr. Pc::ter- Presm1an. New York (Kim's Breast Surgcon 1 

Dr. EciJ.var:d Seitlte • Befillsracl. 1'f'V. NYI' 

'I! , 
I 

In c:ontlicl wtth O~ford and Dr. len9.Z. ~l was· the overwhelming conclusion of these: Cll:pcns that Kim. be1ng 
only 40 ye31'S o!ag~. healthy In aU otheh~ccts. presennnel a modest level of disease and with a VIbrant 
Optlmlst)C annw:l~t 11~ the ideal canclida~ fqr this trcaanct'lt plan. 

, rrl'hYSieil~s: associated with O:d'o~d have a differmt medical opinions. then I WQuld. be pJeased to 
hear them: D\R yo# o\,ltside medical cO~5ulwn had the following rc:pc:nriYc c:ommcnts: 

I; 
I 

"Patients 'loivIth metastattc brcastlcamca ate! ciJlTt!!fjtly incurable with canvennonah:hcmotbcn.py.., As 
smred abovE. this thcory. HOC followed by PSCR. is the only treatment modality that has the 
paceJ'.ltial to orfer this pallent lo~g-tc:"" CPS.... HDC and PSCR. offcr~ this panent ncr ~nly chance of 
lons-term OPS... Con",ennonaJ!cnclTlothcrapy '\Would be assocuncd w'lth an extreme-Iy 10"" nsk of 
mortality. however the c:hanc;e oflong-tcl'Tll'J OFS is extremely unlikely. AS rnenuoned. HOC wnh 
PSCR is th.~ only modality assafiated with 'Prolonged DFS ...... 

3 
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Witl'llft ~~'tI'orcL .Kim stile h:as bten ':Iauc:d ITam dcparrmenl .0 department. :1nd from person to 
:"I~rson, u:c.for(l'~l aenl~j lenc:r's ~re clthc:-runln!&:lhglolc:. cr tnc:onS1Stenl. \and COntr:lCl1c:t ItS Indel'eftClCnt 
'neOIC:l! c:onsultallt. \.);( ford h:u. c:auliC:a trly \!.'de :mci me I:onslder.loie ~ngulsh nriCl"h:as so unnecessaniv 
Jr:lInc:c :In eno~olJ$ amount ot' our tlme~ (,~lIecta·ely. the$e :Jets on tne p!1M: oj Ox-tord su£gest"a lac:k c r 
,;ooci r.mh and jJ. ~Iolauon ot' tl"Ust. lJiven tne t':1c:t thllt' OXford IS notoniy the Insurer. but :11~0 the ari:nrrator or 
:nf: galley. th~ ~:c.lSlS a senous c:onrlict ot Interen. We bell~ve uxfara has 1'l11 sfl!}:Jresen red. as policy Wnll'llt 

'\:lys rhat It pays ~~r "mec:ilclllly necessary" scrv.ces wnen It (aids to pay for 3 tr.inSplant '" patIents with SLilge 
" IV a~::1.st Cancct;, J').erc: IS D9 SR;:Cu'iJ; =1;14$100 10 Oxfgrd's poW:y40t thl$ a::Mtns'!U. npd l[ ilRpcW 'bil' 
QUOtd hp, U:;nore'ditbr: ym mt"0tm:AUQQ Supphedapd iWJlable IbiU 'W.u1eUnt to the cyjIlyaQQI1. 

"Therefore. lC shd+.ici be eoncludeli that O~tord'5 decuilon IS arim:ary. c;,:pnc:iDUS. and It" abuse ofdiscretlono 
i I i 	 " "" " 

Please ad~se me 1ft wnnng, e'lecutcQ by an O~fard officu and. dcli ....cre4 to my oifice a[ the above 
.lddress by Au~t IS. 1997. definiElvely ifOxford intmds to cover Kim l s ftansplanl scheduled for Ihis FAlt. 
Ir I don 0, receive :suc:h a letter by this dare. I wtlluswnc that O;d'ord W'lli not coYer Kim's a:ansp1a:rlt.. a 
medlc;.l1y fteces~. WIdely employed. state-ot:'rhc:·an: and life: savlng procedure for Stage lV Brea5( Cancer 
p:lttc:nt5. 

Insurance ~orks bCII::1use 0.11 of our houses don '( bun1 dO\lm aE oncc. However. when YOW' house goes 
lip In rbmes. and :therc'S no speen!c polley exclUSion for the loss. you CX'Pec[ cOYer.1ge to be provlded wUl\oul 
i.1 dramatic: n.an-aro~nci and the Insurer seekan g any f=ilSOn not to pro".,de cOlolerage. 

Odord'sli991 Annual Repon to Sha.rchold.erS boasts the {ol1o\ilflng: 

~,: Annual Revenue srCl~h 0(74% to 53.1 BiJlion " 
" :! Bcing onl: of the 500 ~a.rges[ carpor:Ulons. a feal accomplished n, 12 years ':IIithout 
, :: acquisitions 

• "Net eamlngs advanc:.ing 90% to S99.6nnUion. 
e 	 i' The common share price growing S9% for the year. 

'III' ; I 


I 

With these enom1oL.s.ly prtJfitable results a~d share price appreelauon. Il'S nor necessary to damage 
pohcyholders by ~IJJaYlf'lg re1mbursement for \lI\ciisputed cl;ums ami ch:nymg CO V er:1&Cl lor "medically 
necessary" proc:edW'~s when there '5 no speCIfic: policy exclUSion. 

W'hen Gene"" Corporation. Stamford. CT. (which dra.ws llS employees !Tam New York. CON1e~t1cut 
ilnd NeviJersey, engaged. Oxford on febn.laty I. 1995, it expccted that Oxford would be there for Its 
I!mf:)loyel:s in trylnS urnes and nat creafe more diffil:uhy for fan1l1h::s fa.ced ....ith senDUS mc:dic:al iJlnes.sel. 
Thus far, this has n~'C been the ease. I sincerely hope O;d'ord Will act responSibly In [his matter anci rruly be 
che "Health Uld Hoaling Company",

I 

naJ.d T. Neaa- "~ 
, : 

, j 

I" 
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..:c: 	 \VilliilM M. Sulhvan. rrC:5tQent. O~iQrd 
He3ther Bureln. ()xiord 
Dr. Mana '-c~z. Oxford 
Corenc R~Ynor. OxfJ:lrci 
~a@Slc r~~lor, Oxford 
R.obln Z3nacf. Oxford 

, I 

.-\J\gclo D.i~aneo. Oxford Helil(Eh·Pl::ln5 . . 
Oxford Hc:allh Plans Cricvancc. ReVlcw Board 

i . 
New Yor,1e :De-pamnent of In!uranrc 

New ~ers~~ Deputmmr of Ins~cc 


. ConnCcneuf. Depazzmcn' of Insl.lraru:e 

I I J 	 I 

Swan 0.: Freeciman. Esq... SehwEe Roth & Zabel 
Elizabcth (Heic:her. Esq•• (i1eicher & RC)T\olds. PC 
Susan sc:c:lb SlaVIn. Esq.• SlaVIn; II. Steinberg. PC 
Richare ~1~nFf. Esq•• Singer. NC'icr & DO\lld 

i! I ' . :. 

I:i i 

I [ 

. I s
i' 
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fI~. fla~~haiKimLall 
'lhl2. Patiani Advocate Foundation. 
780 Piloi ~ou~e D~., Suit~ 100e 
Nl2.WP04t Ne~~1 V~ 23606 

7he autho~~iy P~udeniial H~althCa~e HAO ha~ ove~ thei~ patil2.nt~ 
i~ ot he~L~u~ conce~n to me. I, a to~ty-th~ee yl2.a~ old temaie, 
have pe~~6~ally e~~e~ien.ced a deadly di~l2.a~e and ~£ceivl2.d no 
help wh(~i,11geiveJ1. /.~om my 1if'1~): i..n /;p...cu~ing a /;pl2.cia.~.i...-6t to i~eat 
my cond~ttbl~' l.am t~o4oughly conv~ncl2.d that ma~o~ chang~~ 
a~e nee.decLi ,-6!0 on . .<../l ih-<...IJ u.~e.o.. 01.. tn Ii. health ca~e -<..ndu.I.Jt~!:I' 

On SeptemAd~ 8, 1997, I wa~ diagno~ed wi..th '~ea~i canc.e.~. D4. 
Janice ~ood, a P4udeniial Hl2.althCa~e ~f'10 gene~al ~u~geo/l, 
into~med me tnat a ma.IJieciomy wa~ needed imml2.diaiely. Not 
~evealin9 any othe~ option~, D~. ~ood ~et a date to~ ~u~ge~y. 
Although cantu/;ed, d.e.p~e/;/;l2.d, and t~;ghtened, I telt that thl2.~e 
Wl2.~e othe4 'altl2.~native/) and Regan. my -6ea~ch to~ any and all 
;nlo~mation atout t~ea/;t cancl2.~ and it~ t~eatment.· , , 

In Septem!~4 7997, I ~l2.que~ted a ~e/e4~al t~om my p~ima4Y ca~e 
ph!:l~i~ian, ~n. f'1ichelle Scullock~ to an cncologi~t. I ui/;ited 
Th. RoP....ett.t j.ohrwon, an. onco.f..09·1:/,.C on SepteffLe..(?_~ 22, 1997 and 
0,. O.c.i:.o/J.rl.JI..:2, ! 997 I Regan. .. irdl!rl~e c./temothl2.~a(Jy· t~~a.b'l£.n.i.:.~. 
4tte~ th4£~ chemothe~apy c~c££~, I inqui~ed a!out anothe~ 
~u~gica.f.. q~inion, D~. John~on ~£comffLendl2.d D~. Ch~;~tine ~~oz 
a local t~~.~a~t ca~£ ~pecia1i~t., 

On Novemte~ 19, 1997, 1 ~eque.IJt~d a ~ete~~al t~om my p4ima~y 
ca.~.e ph.y/J~:(:I~:(J.n, D~. Seu.f..1.ock, to vi/).i.t Dr~. ('/~oz. D~'. Se/J./lock 

. d' ,I i P 1J.f t' I.. •. 'L' ). h . /J d" /J.J. •au.tlLott.~Ze fila! ~e~e~lt.a~ ~O~ rl4eR u~/;~ ~, Wl~~ ~nc~u .eQ eva~ua~-<..on 

and t~eatment to D~. fI~oz; :howeue~, the ml2.d~ca.f.. dL~ec.ton to~ 
my H..f/o de,~lldi CLui...ho.(.iza.i:.io;,. 

. i1 . 

On necem!~~ 3, 1997, I vi/;~ted D~.' f'1~ok paying th~ Lill my~elt. 
She teliev~d that '~ea~tcon~~nuation wa~ p~o'a'll2. it th£~l2. 
wen~ ~ ~ign~ticant 4l2.duction in the ~ize ot th~ tumo~ at~elt. 
c.hemothe~apy. On D~cem'e~ 18, 1997, I appguled P~ude,.t~al'~ 
d.~. c.<' ~.i 0 n t (), d 1?llfj C CJ l.J t2..nc<g etc ~ fll.ed.i... eel 1 /; 1Z.~).).i... c.e.6 t () ./3.,e !]l2..n/. 0 nlfuui 
P...y D~. ('/~(Jz'. .4t .t/lQ:c. panLi.c.u.f.att.:f..ime, I I,)a~ e."t/l..eme.f.y Lit CLnd 
taiiguzd t/l..~m Adtt.iamycin a,.d Cyto~an, my chemothe~ap!:l d~ug~. 
Still, 1 endunedthe appea.f..4 p~OCZh~ attempting Lo ~ecu~e thl2. 
gn.e.u~t ca4~ /;pl2.ciali/;t I needed. 

P6/b(6)
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7"h.e/-..i../I._!d ~h(uutf. tOll.. iJteaim'en£ Ps.y DI!.. flfl..ozw(l.?J dtlni..ed on ).anluJ.fl..lj 
7, 7998; hd~&uell.., the ~.que?Jt loll.. a 4econd ~ulI..gicaL opinion 
Wa-6 apfMOUR..d.. . 

. II 

! ! 


rt ?Jecond. C!.jMeo..t 1.0/1. tll..eatme~.i.. l.!!a-6 m.ade on J,o.nu.wl..lj 23, 7998. 

I l!.ecR..i..u&dl~ :Le~teJt on.re~lI..uaJt4 74, 1998 aga~~ denyi..ng,appJtovaL 

t.o Jt i.h.e 1M Ott,·e/~ /,) .~O na.l .0 eJtJ.}.LCR..?J 0 t DJt. ('//1. °z. ,41.. t·hat pO .Ln.t, I 

!.Jcu" :/:"oJ!.p"I'I.cdJ.i.ri.g 7u,x:ol'. (l.fI.d CaA.top.R.a.tJ..n .ex..i.ll.eme.i..y intl2..n-6e and 

paJ..nlu£ che~oihell.ap&utic dJtug?J. Wgafl..ing the end .ot my 

chemoth2ll.ap~, I knew that a d.eci/')ion had to Le made -6oon 

pell.tai..n.i.ng to dUll.gel!.y. 1 contacted7he Patient Advocate 

10u.n.dcdJ..on and /1)0.-6 //..p..Ie.J'1.fl..lZ.d to an. ai..toJtney wi_tA whom I -6poke. 

I aL?Jocontacted a Local attoll.ney. Ba~ed on my conueJt?Jai.i..on./.J 

wJ..th th&6e ~tto//..n&y~, I decided that D//... nJtOZ wouLd pell./-oll..m 

thp.. /,)ull.geJtY,and that the i~-6ue ot lI..elmtu~4emlZ.nt /-fl..om PlI.udent..i..aL 

would La pU~4ued at a latefl.. dale. 


On Ilpfl..l...l 3)1 ;1998, 1 v..i..-6.i...i.J2.d D//.. (YI,II..OZ ott.l..ce. She /.JJ.:a..t.ed thu.,t 
~y 'll.~a4t equid !& con?J4ll.ved and ag~e.ed to /,)peak wi..th th.e HfiO . 
medJ..cal dJ..l'/.ecioll.. AttclI.. theiJt convLJt/,)aLion, I Il.ece..i..ved a le~tell. 
tJ'1.oml'Jtl..l.cLe.l'dJ..a..l agJtC?/Z..i..ng to; .0.1..1..01;) coueJtagl2- /-Ol!. J..n-nR..i:.woll.k 
/,au.:1!...i..ty chr~",.gR..-6 .incul/"lI..ed R..y VII... fYI//.OZj however/", plI..o/'e/.J";l. anaL 
412-Il.V~ce/.J p~~J.}idLd !y hl2-ll. wouLd not Ae covl2-Jted. DI/". ChJtJ..4tin& 
fYllI..OZ pell../-o~~ed /,)ul/"gl2-lI..Y on AP4iL 76~ 1998. Skl2- I/"l2-moved ~he 
II..l2-main..i..ng cdnci"'ou~ ~i~-6UL and con/,;eJtued the appeall..ance at the 

.enLill. e .e./u?"a~it. . 

Ii.. .';'-6 appa.AU~;t ·th.ai PJtuden:t..~a1. fi.l<.a.lthca.ll.e HfiO make/,; thl2- deci...-6i...on4 
a!out the A~a~th ca.l/"e ot patient-6. Thl../,) health mai...ntenance . 
OI/"R~niza.tJ..o~ dOL/,) not have th~ n.I2-Ca-64a~y i~~neiwoJtk./,)peciaLi~t/,) 
a~a~la'le a~# lI..etu~e?J to pl/"oJ.}~de covell.age tOll. /,)uch ~t needed. 
7Ae powelL ifL'at. PlI..uden.tiai. finO Ao1.d.6 J../.J LIl..em(,~ndotJ.-6 and m.ajo/'/. 
change6 need ~o OCCUI/.. /.Joon. 
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HEADLINE: The Battle For Patient Rights; Final Say: One Patient's Ordeal 

BYLINE: David S. Hilzenrath, Washington Post Staff Writer 

BODY: 
What kind of rights should Americans be guaranteed in a health care system 

where managed-care plans have gained broad powers to decide how much and what 
kind of treatment patients receive? That question is becoming a major public 
concern and a volatile issue in Congress. 

One story below examines what has happened in Miami since Florida began to 
regulate the managed-care industry in ways being considered by Congress. The 
other story shows the sense'ofpowerlessness som~ patients, feel in fighting the 
decisions of their health plans :,-;-,and why some lawm?-kers want to intervene. 

Diagnosed with liver cancer, Abdul Hakim Al~Warith of McLean wrote a polite 
but worried letter to his HMO in February 1997 asking it to reverse its position 
and approve the potentially life-saving liver transpla~t recommended by 
speciatists, at J0lms ):t?pki~s University. 

"Please contact me and apprise me of the status of matters, as any further 
delay in my treatment will have critical consequences," wrote the 52-year-old 
banking consultant and father of five. 

One month later, Al-Warith again wrote to Kaiser Permanente, his tone more 
urgent. The HMO's unresponsiveness "is causing considerable mental and emotional 
stress," he said. 

In April, Al-Warith poured his exasperation into a third letter. "[M]y 
feeling is that Kaiser is stalling on a decision." 

Finaliy, in May, Al-Warith appealed to the agency that oversees health 
benefits for the families of federal and some District employees. The agency 
took five days to review his case and told the HMO to pay for a transplant. But 
by the time an organ became available, Al-Warith was too sick for the operation. 
He died the next day. 

For people who are already in a vulnerable position, challenging a health 
plan's decisions on medical treatment can be a frustrating and lengthy ordeal, 
especially because the plan typically has the final say. Congress is considering 
ways to tighten controls on HMOs, and one of the most contentious proposals is 
to guaranb~e patients the ability to appeal an HMO's decision to an independent 
authority. 

lEXIS-·NEXIS· lEXIS-·NEXIS· ,l~XIS"· NE.~XIS:., h, 
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, '. .. :Ht",,-,.. ·. ,: 
unlike Al-Warith, people with private insurance generally lack ·that .. opti~n.:·:~~!~ ,~~,~. ".i: 

The federal government is working to provide external appeals for people in .. 
Medicare and Medicaid, the government insurance programs for the elderly, poor 
and disabled, and 18 states have required insurers to provide external appeals 
that vary in their scope and degree of independence. ',I'.. " ;,; , 

President Clinton has proposed establishing an independent appeals process 
for all consumers, as a patient'S basic right. 

Some elements of the health insurance industry have resisted legislative, 
mandates, and others say health plans generally do a good job of handling 

, :. 

consumer grievances. 

"An appeals process that works as fast as it needs to is one of the tenets of 
our own code of conduct," said Susan Pisano, spokeswoman for the American 
Association of Health Plans, a major industry lobby. 

Patient advocates see it differently. Managed-care companies' procedures for. 
handling disputes are, for th-r m<?~t part, "a mean-:sp~rited joke," complained 
A.G. Newmyer III, chairman of the Fair Care Foundation, a patient advocacy group 
in Chevy Chase. "They are structurally designed to take forever, to be as 
inconvenient as possible, and to achieve the precise result that the insurers 
want -- that is, to get the policyholders to simply give up." 

Yet, for patients "willing to !;Io the distance ,~ . the insurers very often 
cave," Newmyer said. 

, . 

Kaiser officials said they recognized the frustration Al-Warith and his wife 
felt but disagreed with the complaint that Kaiser was unresponsive.

I . I • 

"I think we were pretty consistent in our answer, but it wasn't the answer 
they wished to have," said Larry Oates, Kaiser's associate medical director. 

The internal appeals that health plans offer consumers often reward 
perseverance. 

One patient who triumphed was Rosalie Lynn, who contested her HMO's refusal 
to pay a $ 60 podiatric claim. 

~fter being rebuffed twice by the HMO -- first by the member services 
department, then'by the medical benefit review committee .:.- Lynn took time off 
from work as an administrative assistant at the University of Maryland in 
College Park and drove more than an hour to CareFirst headquarters in Owings 
Mills, Md., to plead,her case before an appeals panel of HMO members. 

'j 

The panel decided unanimously in her favor. "It was an easy decision," 
Chairwoman Teri Harrison said. 

For $ 60, "mos t people . .. . would have gave up," .said Lynn r s husband, 
Charles, who accompanied her to the hearing. 

Few consumers take the formal appeals route. CareFirst and FreeState Health 

Plan, an affiliated Blue Cross anq Blue Shield ~O, processed more than half a 
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million medical claims last year and received only 703 grievances, said 
Antoinette Hopkins, director of member services for the two HMOs. 

Though health plans may explain their grievance procedures in handbooks sent 
to enrollees, some consumers say they are not aware of their rights or 
responsibilities when a dispute arises. 

Sometimes, what is presented as a fair outside appeals process can be far 
from impartial. That was the California Supreme Court's comment last year on an 
arbitrat~on system Kaiser Permanente has used to resolve disputes in that state. 

"[T]here is evidence that Kaiser established a self-administered arbitration 
system in which delay for its own benefit and convenience was an inherent part,n 
the court said in its opinion. 

The court said the appointment of the neutral arbitrator in Northern 
California malpractice disputes took an average of 674 days in the mid-19BOs 
instead of the promised 60 days or less and that it took almost 2 1/2 years on 
average for a case to reach a hearing. 

Kaiser has taken steps to impr9ve the arbitra:ti<?J:?.,system, and the HMO wasn't 
necessarily responsible for the delays, Kaiser Vice President Pauline ~ox said ... 

As a member of Kaiser's HMO in the Washington area, AI-Warith was not subject 
to the arbitration system. Told he had about a year to live, he challenged his 

, 1>~. • 

health plan internally -- and the~ pursued the external appeal available to ;~ 

those' covered through the Federal Employees Health Benefits Program.~ " 

Oates,' who coordinated Kaiser's review of AI-Warith's case, said the HMO was" 
following sound medical judgment throughout the dispute because A1-Warith's 
cancer was too advanced for him to receive a new organ. . : 11 "'''', l,'i'.,';;·\' 

:i:n"October 1996, after AI-Wari'th had been diagnosed with liver disease, the 
director of the liver transplant,program at the Unive~sity of Alabama·at . 
Birmingham studied his test results for Kaiser. Appiying,the university'~s .,. 
criteria, the Alabama expert concluded that AI-Warith did not ,qualify for'a 
transplant because his liver had four lesions. ..~ 

- Seeking a second opinion, AI-Warith went outside the Kaiser system to Johns ":: '~~'" 
Hopkins Hospital in Baltimore, where by late December doctors had concluded' that~-·':';i,,~~·,;."~~ 
he was indeed a valid transplant candidate. 

Presented with the ?onflicting opinion from Hopkins, Kaiser began,;r~as!3essing 

" .~. '·1
,the issue. .... ;.;:i'~:·~ .i'~"j , ;

.""iIr"1 .;.... .-On May 1, more than 10 weeks after AI-Warith began his anxious 
~~r~esPo.~dence, Oates sent his first written response. 

..." . .s, " 
"ou/!process at present is to continue to review his [AI-warith; s] 6a're"~; 

requirements and re-evaluate our decision as necessary. We have not denied his 
right to pursue care outside of ollr, syst::.lem,'~ Oates, wrote to the patient's 

lawyer., '. ~ ~'~i,' '". '\;rt': '.)(:~.,~';~:,;~ 
In late April and early May, the HMO got the results of an analysis it had 


sought" from an outside "ombudsman:' group. One cancer sped,alist concluded ':frurtV"<a~"c 


," ,  .~ . 
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transplant offered "the best hope" of extending Al-Warith's life, Oates said. 
Another gave "a qualified yes" to the question of whether a transplant "might be 
beneficial," Oates said. 

Even with the operation, neither consultant gave Al-Warith more than a 20 
percent chance of surviving for five years, Oates said. 

with his health -- and his odds of recovery from surgery -- deteriorating, 
Al-Warith appealed to the U.S. Office of Personnel Management. Covered by his 
wife's government health benefits, he was able to turn to a higher authority in 
a way that commercially insured patients generally cannot. Even so, this appeal 
wasn't as independent as some patient advocates consider necessary, because, 
like other employers, the OPM could face rising costs if it ordered more care. 

It took the federal agency less than a week to respond. Kaiser lire-evaluated 
the claim and determined that a liver transplant is appropriate for your medical 
condition," the OPM informed Al-Warith on May 14. When doubts arose about 
Kaiser's intentions, the OPM on May 20 formally ordered the HMO to pay. 

By the time Al-Warith was hospitalized at Hopkins on May 25, 1997, his 
illness was too severe for doctors there to perform a transplant. Kaiser flew 
Al-Warith to the UCLA Medical Center in Los Angeles; 'where he died on July 2. 

Al-Warith's insu+ancestruggle continued. Eve~after his death, a collection 
ageri~y"se~t'hiin' notic~I!1, this ye.;;r for ~npa1cr:phy~ici~nl>bilis .. h. addition, 
Hopkins was still owed $ '18:477.98 as of last week"forAl-warith's hospital 
stay, ac~ording to an"~ccount statement, and UCLA was owed more than $ 100,000, 
according'to la~erJa~qUelineFbx, who represented Al-Warith.· 

Kaiser was waiting for an itemized bill from Hopkins and will pay for all the 
}.,.:" .,." ' .•j' .~ . 

care, a spokeswoman said~ 

Whether earlier transplant surgery would have sa~ed Al-Warith's life can't be 
known. "I think that's a possibility, II Oates said. 

But Kaiser had to weigh the odds, because there aren't enough organs for 
everyone who might benefit, Oates, said. Transplant eligibility criteria vary 
from hospital to hospital, he noted. 

Al-Warith's widow, D.C. government lawyer Julie E. Ro~es, said one lesson of 
this saga is that any external appeals process "needs to have teeth" -- the 
ability to enforce its decisions. 

The Office of Personnel Management has the power to drop health plans from 
its program, a potentially disruptive step, but OPM officials said it has no 
lesser means of penalizing health plans. 

For his part, Kaiser's Oates supports the concept of an independent review. 

"In the majority of cases, it'll support our decision-making processes. And, 
where it does not ... it's going tp give us an opportunity to learn, II Oates 
said. 

Staff researcher Richard Drezen contributed to this report. 
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J 
GRAPHIC: Photo, JAMES M. THRESHER; Photo, FAMILY PHOTO, Cancer patient Ab'dul 
Hakim Al-Warith with his wife, Julie E. Rones, before his death last July. _ 
Rosalie Lynn took time off from her job as an administrative assistant at the 
University of Maryland to contest her HMors refusal to pay a $60 claim. 
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BAST v PRUDENTIAL INSURANCE 
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ROGER TIMdTHY BAST, individually 

and as Pe~~onal Representa'tive, for 


'II .
the ESTATE:OF 

RHONDA RAE FLEMING BAST; 

No. 97-35~29 . I 


DOUGLAS GUtNN BAST, a min~r 

D . ~. No., ill : 
chl.ld, .' I., 

CV-96-000!n-Z 

Plaintiffs~Appellants, 

OPINION 
v. 

'PRUDENTI~' INSURANCE COMPANY OF' . 

.AMERICA, at;! insurance corporation, 

Defendant-'+ppell.ee. 


Appeal ,from. the United, States District Court 

for the WJ~tern, , District o~ Washington 

Thomas S. !4-illy, District Judge, ,Presiding 


f I 

Argued and ,Submitted, 

May 7, 199;~--Seattle, Washington 


! 

Filed Jun~12, 1998 

·Before: D~~l!d R.Thompsonand'A. Wallace Ta.shima, . 
Circuit JJdges a.nd Tom Stagg, District Judge.·
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Opinion by ,Judge Thompson 

, SUMMARY 

, i 
1 

COUNSEL, 

Michael Fl~ming, Seattle, Wa~hingto~, for the 'plaintiffs
appellantsl.,

I: 
Jerry SpooI1emore, Montgomery, Purdue, Blankinship and 
Austin, seJ~ttle, Washington, for the defendant-appellee .. 

I. . 
, .; I ,.,' ' ' 

Jane shap~l.zra, Northwes.t Women t s Law Center, Seattle, 
waShingtor;+j' ifor the amicus; curiae. 

, . 1 ' 
I ' , 

OPINION II 

THOMPSON, Circuit Judge: 

Roge~ Timo~hYBast, individually and as the personal rep
resentativ:e of the estate of his late wife, Rhonda Rae Fleming' 
Bast, and :~heir minor son, Douglas Glenn Bast ("the Basts") 
appeal the, ,dis trict court's grant of summary judgment in favor 
of Prudent:~al Insurance Company (" Prudential"). The Basts 
argue that; IPrudential acted in bad faith and breached its fidu
ciary duty Ito Rhonda Bast by delaying authorization for a ' 
potentiall:y 11 fe-saving me;dical procedure ..The dl,strict court 
held that !Jll of the Basts:" state law claims were preempted by 
the Employ:~e Retitement Income Security Act {IIERISA")

,I ' ,

and that E~ISA provides no remedy for Prudential's alleged 

bad faith ~enial of benefits. 


,I 

We have jui~ilsdiction pursuant to 28 U.S.C. S 1291 and we 
affirm. At~hOughthiscase presenis a tragic set of facts, the 

,districtci6urt properly concluded. that under existing law the 
£asts are~eft without a remedy. 

. i: 

I 


BACKGROUND 

" 1 Y e of C61e National Carpora-
Rhonda Bast was an emp O'd d ajar medical benefits for its 
tion (flCol~"). Cole ~rovl e t~onal corporation Group Ben
employe~s ~nder the colepNad tl;al acted as the administrator 

. 1 (th "Plan"). ru en .efl. t P an II '; e., 1" Additionally, Prudentlal pro-, 
, of thische~lt~ ln~urance ~ :~'e to Cole to cover benefits in 
, vid~d exce,9 s ln~uran~~i~~e~ lind ts. During the, relevant time 

excess ·of ,<:::ertaln sp . . ,: b f' ts were paid for by' Cole out 
period aU] Iof Rhonda Bast sene 1 . 


of its gerleral assets. 

I: 
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In DecernbJi::: 1990, Rhonda Bast was diagnosed wi th bre'ast 

cancer an'd she underwent a left modified radical mastectomy 

in JanuarlY i 991. In August 1991, she was diagnosecj wi th a . 

secondarYI~alignanCy in her left lung. Her bncologist recom~ 

mended that she undergo an autologous bone marrow trans

plant prodedure ("ABMT") ahd high dose chemotherapy at 

the Fred H~tchinson Cancer Research Center ("the Center") . 


On September 9, 1991, the Center contacted Prudential to 

request p~~-authorization for the withdrawal, processing and 

storage of Rhonda Bast's bone marrow. On September 13, 

~Prudentia1i informed the Cehter that the bone marrow p~oce
dure was not covered by the Plan. This'was confirmed in a 
letterdat;:~d September 19th. How'ever, on September 12th, 
Rhonda Bast, at her own expense, had her bone marrow har-

I 
vested.fO~lproce$sing .nd storage:. . . 

, i 

On Decemb,~.t, 31, 1991,' Prudent,ial issued a 'complete denial 

of covera,ge for the ABMT procedure. The denial letter stated 

that ~he ~.tocedure was not; covered because it appeated to be 

II investig,ational and/or experimental in nature. The Plan
11 

excluded Idbverage for pro~edures that were: educational, . ' 

experimenlikl, or i.nvestigational in nature. 


I
I ' 


I I ". ' . 

Rhonda B~st contacted an attorney who sent letters to Pru- ' 

dential onl February 13 and 14, 1992.' The February 13th letter 

stated th~t several other insurers had paid for the ABMT pro

cedure and~stated that Rhobda Bast "needs hei bone marrow 

transplant in April [1992). Without it she will most likely 

die. " The Februaty 14th letter provided a list of cases in 

which inslfrance companies had been required to pay for the 

ABMT proce~ure. ' 


Rhonda Bast's claim was further reviewed by Prudential on 
February 2~, 1992. On that,date, Prudential's me4ical director 
informed Rhonda Bast's. claim consultant that "while the pro' , , 
tocol isc~earlyinvestigatiohal, since it is a NCI[National 
Cancer' Insti tute] sponsored trial, and according to the rules 
establish~d in a recentGCLM (Group Claim Division Memo
randum] I '~t is eligible' for benefits." On that same day, the 
claim cons~ltant called the Center and advised it that the 
ABMT procedure and high dose chemotherapy would be cov
ered undei l the Plan. Prudential also mailed a letter confirming 

'the coverll'~9~' and in earlY, March 1992, prudential. reimbursed 
the.Basts !for.the costs of the harvesting and storage proce

, dura. . .' I. ' . 
, I, .. 

Prudential's authorization of the.ABMT came too late. In 
April 1992, Rhonda Bast 'un'derwent an MRI scan of her brain 
which showed that the cancer had metastasized to her brain .. 
The spread, of the cancer disqualified her from participating in 
the ABMT pfocedure. Her' health declined steadily and she 
died in Jal1uary 1993. 
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On January::10,. 1996, Rhonda Bast'.s husband and minor 

son filed ~he complaint in this case against Prudential. The 

complaint,~11eged causes of action for breach of contract, loss 


.	of consortl~um, loss of income, emotional distress, breach of ' 
t~e duty oi good faith ~nd fair dealing, violation of the Wash
ington' Conl~urner Protection Act and the Washington Insur
ance Code~ 

I'
land ERISA. 

. I ' . 

. Prudentiai Itiled an unsuccessful motion 'to dismiss, iol- . 
lov;.ted by 3:ri unsuccessful first motion for summary judgment. 
subsequendiy, however, the district court gianted Prudential's 
second s~ary judgment motio~, holding that ERISA pre- . 
ernpted the Basts' state law claims, and that they had no 
ERISA remedy. The district court dismissed the Basts' com
plaint.~with prejudice, and' this appeal followed. 

II 
. . 

DISCUSSION. 
. i 	 . 

We review Ide novo a grant of summary judgment. Forsyth 
v. Humana) Inc., 114 F,3d 1467, 1474 (9th Cir.), cert. denied, 

118S.Ct.I;SS9 (1997); Bag,dadi v. Nazar, 84 F.3d 1194; 1197 

(9th Cir. :1996). We must, dietermine, . viewing the evidence in 

the lightlrhost favorable to the nOI1J.'!loving party, whether 

there areiitny genuine issues of material fact for trial. Forsyth, 

114 F.3d at 1474. 


i I 

'Whether E~isA preempts a p:laintiff' s state law claims is 
a questiohlof law we review de novo. Ward v. Management 

. Analysis qo. Employee Disability Benefit Plan, 135 F.3d 
1276, 127~j (9th Cir. 1998); Spain v. Aetna Life Ins. Co., 11 
F.3d 129 (9th CiI'; 1993) .. ' . 

A. Government Exemption 

(1] The Ba~ts first argue that the district court irnproperl~ 

granted su:r;n:mary judgment because there is an issue of fact 

as to whe~rer the Plan was managed by an agency of the gov

ernment. E~ISA exempts from preemption any plan that is 

establishep or maintained by the U~S. government, a state 

governm~n~:orby any agency or instrumentality of the gov

ernment. 2~ U.S.C. S 1002(32); 29 U.S.C. S 1003(b) (1). 


Tne Basts :krgue that during the relevant time period, . the 

plan was'linaintained" by the Resolution Trust Company 

("RTC"), ~~ich is arguably an agency of the'U.S. govern
ment. TheY' ground this argument on the fact that from 1992 

to 1995, 'if{le RTC was the receiver for a failed savings and 

loan assooiation which owned shares in Cole. The S&L's 


,II 	 I
shares re~tesented about 28% of Cole's stock. The RTC was 

allowed tpl elect three members to the seven member board of 

directors I?! Cole,'The RTC, however, exercised no' control 

over Cole i9r the Plan, a.nd no government employee served as 

a fiducia~y under 'the Plan. 
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[21 The RTlct· s involvement with Cole did not convert 

Cole's pri!vate bene! it plan into a government ·benefi t plan. 

The Plan w.~s established and paid for by Cole, a private 

entity, for the benefit of its employees. Cf. Silvera v. The 

Mutual Lifle Ins. Co., 884 F.2d 423, 427 (9th Cir. 1989) (hold

ing that ~nere a governmental entity purchases a benefit pl,an 

on behalf'6f government employees and delegates the adrnin

istrationjto a private ins;urer, the plan is a government plan


,I . 
exempt from ERISA); and see McGraw v. Prudential Ins. 

. I_

Co., 137 Ei: 3d 1253 (10th Cir. 1998) (holding that a public 

trust that1exercised control over the beneficiary's employment 

did not cltange the benefit plan into a government plan 

because thb trust did not ,establish the Plan or control it). 


[3] Cole <~ ~mployee benefit plan is not a government plan 

and is noti exempt from ERISA on that basis. The issues then 

become v.Jh~ther ERISA preempts the Basts' state law claims, 

and if it l~oes, whether it provides a remedy. 


B. ERISA Preemption 

(4] ERISA~egulates employee benefit plans in order to 
. promote t~¢ interests of employees and their beneficiaries. 

Ward, 135F.3d at 1287. Under section 514(a), a state law 
cause of q.~tion is preempted by ERISA if it "relates ,to" an 
employee benefit plan. 29 U.S.C. S 1144(a); Pilot Life Ins. 
Co~ v. Dedbaux, 481 U.S. 41 (1987)~ !fA law re~atesto an 

, j I I 

employee b~nefi t plan, in the normal sense of the phrase, if 
it 'has,a connection with or reference to such a plan." 
.. : I 

Ingersollt~and Co. v. McClendon, ~98 U.S. 133 1 138 (1990) 
(quoting -Shaw v. Delta Airlines, Inc., 463 U.S. 85, 96-97 ' 

, I I -'---::-;-.~~~-
(1983). ~I state law may relate to a benef1t plan even if the 

law "is no~ specifically designed to affect such plans, or the 

effect is!pnly indirect." Id. 


(5) ERIS~'II ~,preemption clau:e flis ~onspicuous for its 

breadth."! if'l7fC Corp. v. Holll.day, 498 U.S. 52, 58 (1990). It 

is del1ber~tely expansive and should be construed broadly. 

Tingey v. !~ixley-Richards West, Inc;, 953 F~2d 1124, 1130 

(9th Cir. '1992). However, ERISA does not preempt if the 

state law has only a "tenuous, remote, or peripheral" connec

tion with the plan. Shaw, 463 U.S. a~ 100 n.2l. 


(6) The Supreme Court has held that ERISA preempts state 

common la~' tort and contract causes of action asserting 

improper p:rocessing of a claim for benefits under an insured 

employee b;enefit plan. Pilot Life, 481 U.S. at 57. The detailed 

provisionsl of ERISA S 502 (a) set forth a comprehensive civil 

enforcemen:t scheme that "would be completely undermined ' 


I

if ERISA-p;lan participants and beneficiaries were free to 

obtainr~~edies understate law that Congress rejected in 

ERISA." I~. at 54. . . . 


; I 
Similarly:1 we have held that state law tort and contract 
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claims as well as violations of a state insurance statute are 
preempted b:t ERISA. Tingey, 953 F. 2d at 1131 \(holding 
plaintiffs i" causes of action for breach of contract, breach of 
the duty Of, good faith and fair dealing, intentional infliction 
of emotion~l distress, and violations of the Arizona Insurance 
Code were p,reempted by ERISA) . 

, : 

[7J In i f~ctually sirnilar~ase; we held that ERISA pr~-
'emptsa st~te law wrongful death cause of action based upon 
an insuranRe company's negligent administration of a" claim. 
Spain, 11 ~. 3d at 132. "ERISA preempts Appellants I. wrong
ful death_~ction because the state law in its application 
directly '~elates to' the administration and disbursement of 
ERISA pla~ibenefits.p Id. See also Kanne v. Connecticut Gen
eral Life I~ns. Co., 867 F.~d 489,494 (9th Cir. 1988) (holding 
that the phiainti ffs f state: cornmon law causes of actions 'for10' ' breach of!fQntract and breach of the duty of good fait~ and 
fair dealidg , as well as a statutorY c~use of action for unfair 
insurante ~ractices under the Calif;rnia In~urance Code were . 
preempted' ;oy ERISA)., .,' 

[8J Washington state courts have also recognized ERISA 
preemption in circumstances similar to the Basts'. The Wash
ington SUP:l;eme Court has held that cornmon'lawclaims for 
negligenc~~ outrage, ,breach of contract, negligent misrepre
sentation iand fraud which are based upon an interference with 
an .attainIriEmt of benefitsare preempted by ERISA. Cutler v.

,I , . , 

Phillips p:rtroleunl, 124 Wash. 2~ 749, 763, B81 P.2d 216 
(1994); Hepler v . CBS, Inc,_, 39 Wash. App. 838, '696 P.2d 
596 (1985); (holding that ERISA preempts a plainti ff IS. claims 
for,violatfon of the state, Insurance Code and Consumer Pro-' 
tection Adt) . ' 

• i I 

: I ! 


[9] ERISA,i:however, has a savings clause. This clause 
states tha~ ERISA does not exempt any person ftom "any law 
of any St~te which r~gula~es insurance, banking, or' 
securities!" 29 U.S.C. S 11144 (b) (2) (A). The Basts argue that 
their sta~~ law claims for violations of the Wa~hingtori Insur

, ance Code: I~nd the Washington Consumer Protection Act are ' 
not preem~~ed by ERISA. They assert .that these two state . 
statutes fall within ERISA's "savings clause." ' 
I. ! 

[ld] The Wa~hinqton In~urance Code establishes a statu
tory duty for all insurance companies to act in good faith. It 
provides: 

The business of insura.nce is one affected by the pub"" 
lie' interest, requiring that all persons be actuated by 
goodfaiih, abstain from deception, and practice hon
~sty and equity in, all insurance matters. ' 

Wash. R~V~ Code S 48.01.030 (1997). 

[11] wash~hgton's'conswner Protection Act prohibits 

unfair ur:~eceptive business practices. Wash. Rev. Code 


, I 
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S 19.86 (ii 997) • , 
.. II i: . : . 

[12] The ~~$ts recognize that~ notwithstanding ERISA's 
savings dlkuse, we have held that insurance bad faith claims 
are pre'emp~ed by ERISA. They argue, however, that they are 
not suingithe Plan, they are suing Prudential as an insurance 
company doing business in Washington. They assert that 
ERISA does not preempt relationships "where a plan operatt?s 
just like any other commercial entity, for instance. the relation
ship betwe~n the plan and its own employees, or the plan and 
its insure,rs or creditors . . . ." General Am. Life Ins. Co. v.

I! - • 

Castonguay~ 984 F.2d 1518, 1522 (9th Cir. 1993). They con
tend, ther:efore, that whether Prudential is administering a 
benefit pl~n or not, it is still bound by the good faith obliga
·tions imp9ised upon an insurance company by Washington 1 S 

!nsurance~ode and Consumer Protection Act . 
. I 

(13) The$e arguments fail to persuade us that the Basts' 
claims a~~ exempted by ERISA's savings clause. The Basts' 
claims ag~~nst Prudential arise out of Prudential's actions as 
the benefi,t plan administrator, no't as an insurance company 
or insur~hlce provider. It [T) he key issue is whether the parties f 
relation~~ips are ERISA-g~verned relationships." G~weke 
Ford v. st.· Joseph's Omni·Preferred Care Inc., 130 F.3d 

II .

1355, 13~8(9th Cir. 1997) (citing Castonguay, 98.4 F.2d at 
1522) .prb.jdential' s alleged breach of fiduciary duty while 
administeF1ing the benefit plan is conduct covered by ERISA. 
The Basts! claims under the Washington Insurance Code and 

. Washington Consumer Protection Act are not exempt under 
ERISA's sa,vings 
ered by E~ISA. I
under ERISiA. 

I 

clause . 
f the B

Accordingly, 
asts are to r

these claims 
ecover, they must 

are cov
do so 

C. ERISA C:laims· 

[14] ERIS~'s civil enforceroentprov~slon outlines the pos- I 

sible clai~s by a participant or beneficiary. 29 U.S.C. S 1132, 
ERISA S 5912 (a). They incl1.;lde: (1) an action to recover be~e-
fi ts due unde!" the plan, ERISA S 502 (a) (1) (B); (2) an actlon 
for brea~~ of fiduciary duties, ERISA S 502(a) (2); and (3) a 
sui t to ehlj oin violations of ERISA or the Pllan, or to obtain 
other equ~ltable relief, ERISA S 502 (a) (3) . 

(15] ExtIf~cpntractual' cOl1lpensatory and punitive dama~es 
are not a'1ailable under ERISA. Massachusetts Mutual L1fe 
Ins. Co. i~.j Russell, 473 U.S. 134 (1985); Sokol v. Bernstein, 
803 F.2d 532 (9th Cir.· 1986) (holding that 'ERISAS 502 (a) (3) 
does not k:llow for extracontractual· dama1ies, including dam

'I . 
ages for t:lmotional distress). 

[16) The ~asts' ERI?A clai~sare for loss of Rhonda 
Bast's chance of survival, for out of pocket costs, loss of 
income, lbss of consortium, and emotional ,distress. These 
claims al:1 seek extracontractual or compensatory damages 
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which .are not· recoverable under ERISA. Thus, for these 

claims, ER~SA provides no remedy. , 


, 
The Basts 4rgue that if ERISA proVides no remedy, ERISA 

should not [preeropt their state causes of action which do pro
vide a rem'edy. They make two related arguments: (1) they , 

~h6uld ~otibe left without a re~edy for ~rudential's allegedly 

wrongful ~qnduct, and (2) they are entitled to rec6ver under 

ERISA' s eq,~itable relief. p,rovision, section 502 (a) (3) • 


; r ' 
We, address1ed these two arg:uments in McLeod v. Oregon . 

Lithoprindilnc., 102 F.3d 376 (9th Cir. 1996), ceit. denied, 

117 S.· Ct. 1823 {1997}. In thai case, Pamela McLeod claimed 

that her e'*ployer' s ERISA plan administrator breached 1 ts 

fiduciary:~uty by failing ~o notify her that she was eligible for 

coverage ~*qer a cancerin:surance policy .. rd. at 377. McLeod 


" 	sought a p¥~gment for the amount of benefltsshe ~ould have 
been paidlif coverage had been provided uhd~r the. cancer pol-' 
icy, and fiq,r compensatory damages for emotional distress. rd. 
We held tHAt the term Pequitable relief" in ERISA S 502(a) (3) 
does not allow for the recovery of compensatory damages. Id. 
at 378. We,statedth~t McLeod did not seek an injunction, 
~andamus, Qr restitution,. and dam~ges aie not He~uitable 
relief. If 11<;1. 

The' basis of [McLeod I 5] complaint is that the fidu
ci~fies failed to notify her in a timely manner of her 
ri~~tto elect cancer cover~ge. This is in essen~e ~ 
riegtigence claim, for which she seeks to be made 
.whq-te through an .a~ard of money damages equal in 
amd~nt to the benefits that she would have been paid

! I 	 \ 

anc~ I compensation for her emotional distress. 
I . . '. . 

.	1d. Even though McLeod as,serted that "without monetary 

relief, s~~ (was] left with no, adequate remedy, II id. at 3i8, we 

concluded; J~hat ERISA's ciVjilenforcement scheme was exclu

sive, ERln~,preempted the Istate law claims, and damages 

were unavailable. .', 
.. 'II 	 ..... 
[17] In a [lawsuit nearly identical to the present lawsuit, the 

• j f - . 

,Tenth Cirq'i!it held that ERISA preempts state law claims even 

if the plaintiff is left without a remedy. Cannon v. Group 

Health Serv., 77 F.3d 1270 (10th Cir.), cart. denied, 117 S. Ct. 

66 (1996). In Cannon, Phyllis Cannon was diagnosed with 

leukemia q~d needed the ABMT procedure. The insurers 

administering her ERISA plan denied pre-authorization for 

the ~roced~re because it was e~perimental. rd. at 1271. Can

non requested reconsideration, and the insurers eventually 

reversed t~eir decision and agreed.to authorize the ABMT~ 

Howe~er, by the time the procedure ~as authorized,Cannon's 

window of:opportunity for receiVing the ABMT had passed 

and she d:i.:~d shortly thereafter. Id. Cannon's surviving spouse 

brought a~!action against the insurers alleging that they negli 

gently or+n bad faith had refused, to authorize in a timely 
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manner th~IIABMT procedure.j The Tenth Circuit held that 
ERISA pre~rnpts state law dlaims even if there is n,oalterna

, tive remedtunder ERISA. Id. ~t 1272. Id. Cannon's surviving 
spouse wa~iieft without a remedy.

I, ,I . 
The Fifth :.nd Sixth Circuits have reached rihe same conclu

sionunder equally tragic circumstances. "While we are not 

unmindful of the fact that our .interpr(!tation of the pre

emption cl~use leave~ a gap in remedies within a statute 

intended to protect participants in employee benefit plans" 

the lack qf an ERISA remedy does not affect a 

.

pre-emption

I " 
analysis.",CorcQran v. United Healthcare, Inc., 965 F.2d 

1321, 1333: (5th Cir. 1992)' (ERISA admin.i,strator denied a 

hospital ~~ay for woman during the final, weeki of a high-risk 

pregnancy,knd the fetus' died); Tolton v. American Biodyne, : 

Inc., 48t:.3d 93/, 943 (6thCir. 1995) (wrongful deatl).) ("That 

ERISA doe,s I not provide the full range of remedies available 

under sta'~~ law in no way undermines ERISA preemption. fI) ; 


Cromwell v!. Equicor-Equi table HCA Corp., 944 F. 2d 12.12, 

1276 (6th Cir. 1991) ("Nor is it relevant to an ana lysis of the 

scope of f~deral preemption that appellants may be left with"" 


I' ,
out a remedy.") . ' 

'I: : 
Although Ifbr,cing the Basts to assert their claims only under 

ERISA maYI~eave them without a viable remedy; this is an 

unfortunatk consequence of the compromise Congress made 

in drafti~~ ERISA. See Tolton, 48 F.3d at 943 ("One con~e

quence of ERISA preemption, therefore, is that plan benefi

ciaries or participants bringing certain types of state 

actiohs--s~ch as wrongful death--rnaY be left without a 


, meaningfur remedy.") . 

We ·agree w,ith our sister circuits that ERISA preempts state 

law claims~everi if the r~sult is that a claimant, tel_gated to 

asserting ~ claim only under ERISA~ is left without a remedy. 

The focus lis on ERISA. If, it does not provide a remedy, non'e
I . , ,

exists. He~e, the only possible r~medy under ERISA is for 

equitable i Irelief.1 " . 


. 'I 

D. EqUita~~e Relief, 

[18] ERIS~ S 502(a) (3) provides that a participant or bene

ficiary m1iY bring a civil; action "to obtain other appropriate 

equitabl~ irelief" to redr$ss violations of ERISA or to. enforce' 

prOVisions of ERISA or the benefit plan. 29 U.S.C.S l132(a). 

The Bast~latgue they can obtain, under ERISA, the equitable 

remedy of restitution because that would be, "other appropri '.,ate equit~:blerelief. 'If , 

. . .' 

The district court concluded that to grant restitution to the 

Basts would be equivalent to awarding ,them money damages, 

and such a:n award would not be an equitable remedy. The 

court sta~ed: . 


[I~~
I 

this case, where the only conceivable remedy
' 
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thaltI I could foresee would be the cost of the proce
dtlr:~ which the plaintiff was not given at a time when 
it ~ould have hopefully provided some relief for her, 
is the same as ,really a legal recovery of cost .... I 
seelno other possible theory of restitution that would 
be "appropriate" in the sense of it being different 
th~n a legal remedy. 

We agree. : 
I 

[19]Th~ S,upreme Court has held that the language 

"appropri~ieequitable relief" does not authorize suits for 

money dama~es foi breach of fiduciary duty. Mertens v~ 

Hewit't Ass'ocs., 508 ,U.S. 248, 257 -58 (1993)." '[E]quitable 

relief' ih!the form of the recovery of compensatory damages 

is not an iAvailable remedy under S 502 (a) (3). " McLeod, 102 

F.3d at 3l~" " 

~he Ba~ts: j'felYheaVilY upop the Supreme Court's decision 

~n Var~tYI c~rp. v. Howe, 5~~U.S .. 489 {1996~ .. Th7re, the . 


,Court heldl~hat ERISA part~c~pants 9r benef~c~ar~es may bring 
an actionlfor equitable relief for breach of fidu~iaryduties. Id. 
at 514-15.,: The Court concluded that section 502 (a) (3) lsa 
catchall ~tovision designed to aetas a "safety net" offering 
appropriate equitable relief for violations of ERISA where 
there.is no other adequate remedy. Id. at 512. ERISA's basic 
purposes favor providing plaintiffs with a remedy. rd. "[IJt is 
hard to iciagine why Congress would want to i~~unize 
breaches

, 

Qf
I 

fiduciary .obligation that harm individuals by 
denying in~ured beneficiaries a remedy. II, Id·. at 513. 

The equita,~le remedy provided by the Court in Varity, 

however~ w*s reinstatement, not money damages. The Varity 

beneficiar-}es were tricked by an administrator into withdraw

ing fro~ their benefit plan and forfeiting their benefits. The 


; I 

Court conq+uded that reinstatement was an appropriate equita-. 
ble remedi~ Id. at, 515. 

The North~$st Women's Law Center ("Amicus") argues 
that we S~9uldimpose a constructive trust as an equitable 


· remedy inllthe amount which Prudential was unjustly enriched 

· by denyin~ I cov7ra~e for the .MMT, I?rocedure. The Amicus .' 

contends that ~f lnsurancecompanles are not forced to d~s
gorge the lunjust' enrichment that they gain by such bad faith 
denials, ti~ey wili have no incentive to honor legitimate 
requests from their ERISA beneficiaries. To the contrary, the 
Amicus argues, j.nsurance companies would be given an . 
incentive to deny expensive treatments hoping that ·the benefi
ciary wou1d not sue, or if she or her estate did, they would be 

it' •

left without a remedy. 
· , I 

I ;' 

[20] !mpos~tionof 'a constructive trust for breach of a fidu
ciary duty'is an appropriate .equitable remedy under ~RISA in 
some ca:Ses~ See FMC Medical plan v. Owens, 122 F.3d 1259 

http:there.is
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(9th Cir.·j1997); Waller v. Blue Cross, 32F.3d 1337 (9th Cir. 

1994); Am~}gamated Clothing & Textile Workers Union, . 

AFL-CIO v .. Murdock, 861 F.2d l406 (9th Cir. 1988). In both 

Waller and/MurdocK, we imposed. a constructive trust upon 

the emPlbM1iers' .. ill-gotten profits" from breach of their fidu

~iary dut~~s. In both cases an identifiable portion of the bene

ficiaries'll t;>ension plans had been improperly taken from them. 


[21] In th~ present case, however, a constructive trust does 

not fit t~~ mold; Here, a constructive trust is sought to force 


,Prudential 	to disgorge the amount of money it saved by not 
paying for the ABMT procedure. This amount of money is . 
not an "ill-gotten profit" in the same sense as the money taken 
from the p'~nsion plans in Waller and Murdock. While Pru
cential may have been unjustly enriched, it did not take' 
money frorti! the Plan. . ' . 

(22J Moreover, the Amicus. is unclear as to what form a 

constru~ti~e trust would take. The Amicus suggests the trus't 

could beneti t the, Plan or the Basts. Under McLeod, however, 

it is ~le~~ that the proc~eds of suth a trust c6uld n6t be paid 

to the Ba~ts because this would,be the equivalent of money 

damages. McLeod, 102 F.3d at 378. And, because no funds 

were taken;

I I 

from the Plan, there are no "ill-gotten" profits to 

return tOlthe Plan. We conclude that in this case a constructive 

trust is ,*?t an appropria~e equitable remeqy under ERISA 
S 502 (a) (13). And there is no other remedy available. 


III :11 . 
. Ii 

I'
CONCLUSIo~1 

We echo the words of Judge Porfilio of the Tenth Circuit: 

"Although ~oved by the tragic circumstances of this case and 

the seemingly needless loss of life that resulted, we conclude 


I

the law gives us no choice but to affirm." Cannon, 77 F.3d at 

1271. The;Basts' state law claims are preempted by ERISA,


I
and ERISA provides no ·remedy. Unfortunately, without 

action by~ongress, there is nothing we can do to help the 

Basts and, pthers who may find themselves in this same unfor, 

tunate sitbation~ 


AFFIRMED.2! . 
: I 
! I 

I 

fOOTNOTES , 
, I 

"'Honorabl~; Tom. stagg, Sen~or United States District Judge for the. 
western ~istrict of Louisiana, sitting by designation. 
1 There ~~$:a brief time when Rhonda Bast could have sought equitabl 
relief un!der ERISA. She could have sought an injunction to compel Pr 
dential t91 autho'rize the ABMT procedure when Prudential first denied 
coverage. :See 29 U.S.C. S 1132(a) (1) (B). ' 
2 Prudential's motion requesting "terms" against the Basts for Prude 
having to move to strike a document the Basts ~ubmitted as a 
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CITATIONS 

Man Dies due to Delayed Emergency Care 

Health Against Wealth: George Anders, pg. 138 
Victim: Mrs. Mae McGirr ' ' 

Long Island town of Cutchogue 
Other Reference: Peter Hackett, director of the Division.ofEMS for NY State Health Dept., 

Suffolk County branch 

, , 

On a previous occasion, Mr. arid Mrs. McGirt were billed by their HMO for calling an 
ambulance when Mrs. McGirr broke her arm. On this occasion, Mr. McGirr was experiencing 
serious symptoms and Mrs. McGirr called the HMO which sent an out-of-town ambulance that 
became lost. EMS didn't arrive for twenty minutes, at which time Mr. McGirr was DOA due to 
cardiac arrest. 

Man Suffering Heart Attack Told To Take Antacid 

Health Against Wealth: George Anders, pg. 140 
Victim: Janis O. Cummins 
Other Reference: Janis O. Cummins et al. V. Kaiser Foundation Health Plan of Georgia Inc. 

Georgia State court, Fulton County April 1995. 

35:..year old man experiencing chest pain was told by HMO (Kaiser Permanente) to take an 
antacid and then drive to a hQsptial16 miles away. Before they could leave for the hospital,. he 
collapsed and his wife called the paramedics who were unable to revive him. 

Woman Suffering Severe Dehydration Told to Drive 40 minutes to Hospital 

Health Against Wealth: George Anders 
Victim: Todd Buehler of Milford, MA 
Other Reference: Mary Burke, treating physician 

Woman who passed out due to severe dehydration and requiring two intravenous lines at 
local hosptial was told she should have gone to hospital 40 minutes away. 
Sources: Interviews with Todd Buehler, from Milford, MA, in Feb. 1996 and Mary 
Burke, treating physician, in Jan. 1996. 

64.:yearold man suffering from severe chest pain went to local hospital with.a 
cardiac unit for emergency angioplasty. Aetna refused to pay bills,saying he 
should have gone to another, smaller hosptial under the price-cutting plan. They 
billed him for $20,000. The public health program administrator later ordered 
Aetna to pay all the bills. Sources: Interviews with Edmund Popiden, from 
McKees Rock, Pennsylvania in Jan and Feb 1996 and with Public Health Admin. 
Joe Lucia, Jan 1996. . 
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CONSUMER BILL OF RIGHTS AND RESPONSIBILITIES 

The "Consumer Bill of Rights" consists of the following rights and responsibilities: 

(1) 	 Access to Accurate, Easily Understood Information about consUmers' health 
plans, facilities and professionals to assist them in making informed health care 
decisions. ' 

. 	 . 

(2) 	 Choice of Health Care Providers that is sufficient t'o assure access to appropriate 
high quality care. This right includes: 

Access to specialists: assuring consumers with complex or serious medical 
conditions access to to the specialists they need; . 
Access to specialists for women's health needs: giving women access to 
qualified providers to cover routine women's health services, and 
Transitional care: providing access to continuity of care for consumers who are 
undergoing a course of treatment for a chronic or disabling condition. 

(3) 	 Access to Emergency Services when and where the need arises. This provision 
requires health plans to cover these services in situations where a "prudent . 
'slayperson" could reasonably expect that the absence ofcare could place their 
health in serious jeopardy; . 

(4) 	 Participation in Treatment Decisions including: 

Requiring disdosure of financial incentives: requiring providers to disclose 
any incentives,' financial or otherwise -- that might influence their decisions, and 
Prohibiting "gag clauses": which restrict health care providers' ability to 
communicate' with and advise patients about medically necessary options; 

(5) 	 Assurance that Patients are Respected and Not Discriminated Against, 
including discrimination in the delivery of health care services consistent with the 
benefits covered in their policy based on race, gender, ethnicity, mental or 
physical disability, and sexual orientation; . . . 

(6) 	 Medical Privacy which assures that individually identifiable medical information 
is not disseminated and that also provides consumers the right to review, copy and 
request amendments to their own medical records; 

(7) 	 Grievance and Appeals Processes for consumers to resolve their differences· 
, with their health plans and health care providers -- including an internal and 

external appeals process; and 

(8) 	 Consumer Responsibilities which asks consumers to take responsibility by 
maximizing healthy habits, becoming involved in health care decisions, carrying 
out agreed-upon treatment plans, reporting fraud, among others. 



PRESIDENT ANNOUNCES FEDERAL HEALTH PLANS CONTINUE TO LEAD THE 

WAY AS REPUBLICANS STALL ON PATIENTS' BILL OF RIGHTS 


August 1, 1998 


Today, the President joined Congressman Forbes (R-NY) to" reiterate his call to Congress to send 
him a strong enforceable bipartisan patients' bill ofri.ghts this year. The President contrasted 
Congressman Forbes' support for strong enforceable bipartisan legislation with the Republicans 
Leadership bills which fall far .short of assuring patients the protections they need. Moreover, the 
President noted that the Senate Republicans have allowed Congress to adjourn without The 
President announced today that DoD is going forward and implementing the patients' bill of rights. 
for the 8 million Americans in military health plans. This action responds to the Executive 
Memorandum the President released in February directing all Federal health plans, covering 85 
million Americans the protections they need. 

The Senate adjourned on Friday without even debating or addressing the patients' bill of 
rights. Yesterday, the Senate adjourned without even debating or voting on a patients' bill of 
rights. This underscores, yet again, their hollow promise to respond to the real need for a patients 
bill of rights. While the President has been calling on the Congress to pass a strong bipartisan 
patients' bill of rights for nine months, the Senate Leadership has tried to stall this issue for months. 
Last month, they caved to political pressure and introduced inadequate legislation. However, this 
week they adjourned without having any debate on this critical issue. 

Doctors, nurses, and consumers around the nation believe that the Republican House and 
Senate legislation falls far short of providing patients the protections they need. The American 
Medical Association, the American Nurses Association, the National Breast Cancer Coalition, the 
American Small Business Alliance Alliance and the Women's Network??, and the American 
College of Physicians each sent letters to the President stating that Republican Leadership bills are 
simply rhetoric not a patients' bill of rights. These bills: 

• 	 Do not cover all health plan, leaving out millions of Americans. According to the 
American Small Business Alliance, "the House and Senate GOP bills do little or nothing to 
improve the quality of care for small businesses and their workers. The House GOP bill 
shortchanges small businesses by excluding them from the grievances and appeals process, 
while almost none of the patient protections in the Senate bill apply to people with small 
business." This is because the House Republican proposal· leaves out the millions of 
Americans in the individual market, the Senate excludes 100 million Americans from the 
protections they need. 

• 	 Do not guarantee access to specialists. The National Breast Cancer Coalition writes that 
the Republican patients' bill of rights "doesn't provide women with what they need or 
deserve" and cites the lack of access to the right providers. Neither proposals guarantees 
patients with critical health needs direct access to the specialists they need, such as heart 
specialists or oncologists. 

• 	 Do not assure access to necessary health care providers. These bills do not require a plan 
. to have a network with a sufficient number of providers or to cover an out -of-network 
specialist if they do not have a provider to treat a particular condition. 



• 	 Do not have adequate access to emergency room services. The American College of 
Emergency Physicians says that the emergency room provisions in the Republican 
Leadership bills would "not bring peace ofmind to anyone seeking emergency room care." 
These proposals do not prohibit plans from requiring enrollees from going to an emergency 
room that is in the plan's network. 

• 	 Do not have a sufficient external appeals process. The American Nurses Association says 
that the "so-called 'independent medical review' of deicsions .... is 'a hoax'" For example, 
the Senate Republican appeals process is'completely inadequate for patients. It only applies 
to cases over $1,000 so that patients who are denied breast cancer tests or other critical 
services could not appeal. 

• 	 Do not compensate patients who are maimed or who die as a result of a wrongful 
health plan action. A right without a remedy is simply not a right. Neither Republican 
proposal has a sufficient recourse. for patients who are maimed or injured by their health 
plans. . 

• 	 Do contain "poison pills" designed to kill this legislation. Finally, these bills includes 
"poison pill" provisions, such as full blown medical savings accounts and medical 
malpractice caps that are designed to undermine the chances ofpassing a bipartisan patients' 
bill of rights this year. Even the American Medical Association believes that the medical 
malpractice caps have nothing to do with patient protections and should notbe included in 
this legislation. 

Federal health plans continue to implement the patients' bill of rights, with the Department of 
Defense coming into compliance today. While Republicans ih Congress delay passing legislation, 
the Clinton Administration is implementing the patients' bill of rights for the 85 million Americans 
in Federal health plans. Today, the Department of Defense is sending a letter to all military bases 
around the world bringing DoD's nearly 600 hospitals and clinics and networks into compliCUlce 
with the patients' bill of rights. This directive assures military health enrollees access to the 
specialists they need, forbids anti-gag rules and other efforts to restrict patients communications 
with their health providers, and assures a strong external appeals process. With this directive, the 
over 8 million Americans in military health programs will be assured these important patient 
protections. 

The President reiterated his call on Congress topass a strong enforceable patients' bill of 
rights before they adjourn. For nine months the President has been calling on Congress to pass a 
patients' bill of rights that includes: guaranteed access to needed health care specialists; access to 
emergency room services when and where ~e need arises; continuity of care protections to assure 
patient care will not abruptly change if their provider is dropped; access to a timely internal and 
independent external appeals process for consumers to resolve their differences with their health 
plans; a limit on financial incentives to doctors; assuring that doctors and patients can openly 
discuss treatment options; assuring that women have direct access to an OB-GYN. Any bill of 
rights should include an enforcement mechanism that ensures recourse for patients who have been 
maimed or who have died as a result of health plan actions. A right without a meaningful remedy is 
simply not a right. 


