
. I

, i 

'. 

. . .,Attachmenti2· '. 

Assisting Low-Income Taxpayers with Long-term Care Needs Through Tax System 

Option 1:' 
I 

. .-.' 	 .' 

For purposes of the proposed tax credit, taxpayefs would not have to meet the support test 
in order to claim a chronically ill individual as a dependent if the individual meets the. ' 
following two requirements: (I) the individual is the parent (including stepparents and in~ 
laws), or ancestor of the parf:nt, of .the taxpayer and (ii) the individual lives with the taxpayer 
for over half the year. 1 If more than one taxpayer co~ld claim the child as a dependent under 
the proposed rule, the taxpayer with tl:te highest~dju~ted gross.incorne would be entitled to the 
tax credit. 	 . ' . . 

A custodial taxpayer. who is not 'required to meet' the support test under the·proposal. may .. 
waive the tax credit to another taxp(!.yer if the noncustodial taxpayer provides over half of the '. 
dependent's total support and meets the other current:law rules for dependency. As under the 

. basic option, an individual c6~ld not claim the creditH he or she is a qualifying individual of 
another taxpayer (e.g., an incapacitated mother who lived with her daughter could notclaim 
the credit on her own tax return). '. ' }. 

I , 

Pros: 	
I 

, 

• 	 . Recognizes that taxpayers who (eside with chronitally ill parents are probably providlng 

significant in~kind services, even'though they may!not be paying for parents' expenses. 


. 	 . 
• .. 	 Eliminates burdensome record-keeping in order to' prove support. 

• 	 Based on a FY 1998 budget proposal to simplify dependency exemptions for children. 

Cons: 

• 	 Adds to complexity of tax system by creating new: definition of dependency, Duplicate 

,claims by cbnfusedtaxpayers are likely. . !', 


A taxpayer who provides most ofthe financial:supp'ort for his or her parent qualifies for a 
dependent exemption. How~ver; the parent lives with the taxpayer's sibling, making the 

. taxpayer ineligible for the tax' credit. But because the taxpayer is used to conventional 
. dependency tests, he or she efroneously claims thetax credit (as does the taxpayer's 

I Under certain circumstances, the residency test would be met even if the chronically ill 
individual had spent some.or all ofthose~ix months in ~a hospital or nursing home.' The dependent. 
would be considered to be "temporarily away from the taxpayer's home," if he or she had lived in 
the taxpayer's home prior to entering the hospital or'n~rsing home a~dhada reasonable . 
expectation of either returning to the.taxpayer's home or dying in the hospital o~ nursing home, 
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sibling). Much to their dismay (and annoyanc~), both siblings receive notices from the 
IRS as a result. 

• 	 By eliminating both the gross income and support :tests, a taxpayer might be eligible to claim 
the credit on behalf of a parent whose income exceeds his ,or her own and may even be 
greater than the propos~d income thresholds for tHe credit. 

The elimination of the support test could be coupled with the retention of the gross 
income test. The gross income test could be n?0dified, allowing taxpayers to claim the 
credit for a dependent whose gross income was below the tax threshold. But another 

J deviation from current law rules will add complexity to the tax code, 

• 	 Many parents and caregivers may live apart. Thus~ the option still will not provide any 
benefit to ad~lt children who care for their parents:but do not live with them. 

• 	 Excludes taxpayers who reside with and care for relatives or friends who are not their 
parents. The residency test exemption could be expanded to include other relatives or friends 
who lived with the taxpayer a full year, but these relationships may be more difficult for the 
IRS to verify. 

• 	 Elimination of support test increases likelihood that chronically ill individual receives 
Medicaid benefits, while their son or daughter receives the tax credit. Additional 
complicated coordination rules would be required to explicitly deny eligibility for the credit 
for individuals receiving Medicaid benefits. 

Option 2: 

Same as option 1 but with following additions: Taxpayers who do not meet residency or 
support tests can be deemed to be parent's caregiver bX State Units on Aging (SUA) or Area 
Agencies on Aging (AAA). A caregiver would be defined as someone who provides 20 or more 
hours of care a week for a chronically ill parent for oV,er half the year. Care would be defined to 

, include assistance with two out of the six activities of d~ily living or to provision of substantial 
assistance to an individual with a severe cognitive impairment. . 

Certification would be retrospective. Before providing certification, the SUA or AAA office 
would be required to interview the chronically ill individ!Jal, the individual's physician, and/or 
neighbors. Before the end of the tax year, the SUA or MA would provide both the taxpayer and 
the IRS with certification of caregiving. The taxpayers would be required to attach the certificate 
to the tax return. 

Pros: 

• 	 Provides credit to caregivers, with tax liability, who do not live with chronically ill individual 

• r 
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but provide assistance. 

Cons: 

• 	 State and area aging offices do not have sufficient experience or staff to verify caregiving 
responsibilities. They also may not have the computer programming resources to provide the 

. 	 IRSwith information that can be used in a timely manner to verify eligibility.' But without 
reliable, independent reporting by an independent third-party, abuse is likely. 

• 	 Increases administrative burden for chronically ill individual, their caregiver, the state and 
district aging offices, and the IRS. In particular, the two certification reqliirements (of the 
chronic illness by the doctor and of the caregiver by the aging office) will be very . 
burdensome for both the caregiver and the chroniC(llly ill individual. 

• 	 May raise unfunded mandate issues. 

• 	 Despite the added complexity, many' needy individuals would receive no benefit from this 
option. For example, neither the low-income chronically ill individual or his equally low-
income caregiver will benefit from this option. I 

Option 3: 

Taxpayers could not claim individuals as dependents for the tax credit unless they met all the 
current law dependency tests (including the .gross income and support test). However, the credit 
would be refundable. 

Pros: 

• . Most dire~t way of providing assistance to low-income families through the tax system. 

Does not differentiate between taxpayers who pay for $UPport of chronically ill individual 
from those who provide day-to..:day care through in~kind services. . . 

Does not differentiate between those who are cared for by taxpayers from those who 
receive care from other low-income individuals:. 

Also benefits low-income individuals with chronic illness who live alone and are not 
receiving any assistance f~om friends and relatives. 

• 	 In certain respects, less complicated than other options. A new definition of dependency 
would not be created only for purposes of this tax credit. 

i 

Caregivers of nondependents may benefit indirectly from the proposal, because th~ . 	 . 
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chfonically ill individual may choose to share the .credit with them or may, in fact, use the 
credit to hire outside help and thus provide thelcaregiverwith a respite. ' 

I
; I 

Cons: 
i 
I 

• . 	 Individuals would 'be eligible for '8, fla~ check of $1 ,:000 even if they had zero income. This is . 
, different from the EITC which is phased-:in as earn~d income increases. The IRS does not 

have e~perience administering a negative income t~x, and th,e effects·on compliance are not 
known.' '.' 

" ( 

-- There is als~ another key difference between tHe EITC and,the proposed, credit that can 
, affect enforcement Since the EITC is based on wage income and wage income is subject 
to a well-established comprehensive independe~t reporting system, the IRS has 
procedures and experitmcein distinguishIng be~weei1 real and fraudulent claims, But if . 
someone submitted a claim for:lhe Prop9sed cr~dit with no income, a false physician's. 
certificate, and a borrowed' social security number, the;IRS wpuld have little independent 
information to determine that the 'claim was bogus' before the money was paid out. 

• 	 Previous proposals to make credits refundable havy led to Congressional counter-attacks on 
the earned income tax credit (EITC). The imminentreleas,e of new GAO report on EITC , 
compliance problems may make the credit particularly Vulnerable to attack at this time (even 
though the report is generally a rehash',of old news): . 

• 	 Adds new filers to tax 'system. Many elderly; disabled individuals wh9 have no reason to file 
a tax return would be required to file' in order to obtain the tax credit. , . 

, w, • 	 i • ' 

, ' . ,i . 
Some low-income claimants may not ,file 'a tax return fOf years before they become 
eligible for the proposed cr~dit, aQdthe IRS no longer sends them forms and tracks their 
addresses. If they subsequentfy became eligible for,the proposed credit, theIRS would 
not know how to reach them in order to provide then'} with tax return forms and ' 
information about the credit: 

• 	 Could become magnet to refund anticipation loan industry. While legitimate, this industry 
raises concerns because its profits are derived by charging high interest rates,on loans to low­
income popUlations who are anxious for their tax refund checks.' . 

. . I 

• 	 Without compliCated coordination rules, chronicall~ ill individual could recei've both 
Medicaid benefits and the refundable tax credit. I 

I 
" 

On theo.ther hand, the refundabie tax credit w~uld reduce SSI benefits (and thus p~ssibly , 
affect eligibility for Medicaid), unless explicitlyrexc;;luded from income, 

I' 	 ' 

" '.j"

,i 



August 4, 19~8 

TO: Karl et al. 

,FROM: Chris and Jeanne 

RE: SIl\:IPLIFYING YOUR WORK (We think) 

We just went through all of the options and think that we can take some options off the table. 
We have come around to your thinking: that trying to broaden the dependency test as we 
discussed with the AoA/ Option 2variantlast Friday rimy 'be ton difficult. Thus;' t~ere are 
probably only two options that we should present to Principals. 

1. 	 Treasury option: $1,000 partially refundable credit, with two changes to the dependency 
test: waiving the gross income limit and replacing the support test with a residency test -­
last Friday's Option 1. 

2. 	 Refundable credit: $1,000 fully refundable cred,it with no change in the dependency test 
. but excluding people who have resided in a state certified nursing facility for at least 6 
months in the tax year. After thinking about it, we realized that once we open the door to 
nonfilers, the issue of institutionalization comes back (right?) 

For both, we would want estimates ofnumber of peopl¢ helped .and costs at both 2-plus and 3­
plusADLs,' 

We also would like to know the implications of broadening the work-related impairment 
expenses definition as Bob Williams discussed last Friday. The HSA might be a modeL 

Please calfWith questions. ' , 
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Targeting Individuals with Sign'iflcant Lortg-t~rm C~re Needs !hrough Tax System 

The NECand ope have been working with Trea,5uryandother agenci~s to develop policies 
that provide financial support to taxpayers with significant long.:tenn care needs or their .. 
caregivers. ,There are curieptly two options under cpnsideration.' AlJestimates are still r.ough 
and preliminary, pending the addition .of new infQ~mati.on .on disabilities t.o the tax model. 

'. 	 I 

'. ,f" ,-' • .! '" 
There are Tw.o Options Currently Under Discussion , 

, 	 '. ,> " , 

· Option I , 

Taxpayers would receive a $500 or $i,OOO tax c~~dit if-they are iricapa6itated or ~ave an 
i~capacitated spouse or dependent. Because the prop()sed creditis ~nvisioned as an expansIon of 

. the $500 child credit, it would be partially r(!fundable'for those with three or more qualifying, ' 
, individuals'(including children under 17 and incapacitated taxpayers; sp()uses, and'dependents), 
would mitigate the effects the AMT,'and would begin;to phase out at $1'10,000 ($75,000 if the 
taxpayer is unmarried)~ , ' , r, " '". 	 ' 

This option w~uld replace the curr~iit'dependencY.support te'st with'aresidericy test. In . 
particular, taxpayers would not have to demonstrate thattheyprovide over half a chronically ill 
individual's,support ifthe individual meets the following three requirements: (I)-the individual 
meets a relationshipt~st; Oi) the individual lives withthe taxpayer for' over)mlftheyear (if the 

" taxpayer's parent or child) or a full Ylear otherwise; and (iii) the hldiviclual's gross income is . 
· below the income tax threshold (roughly the poverty level for a nonelderly person or 200 percent' 
'of poverty for an elderly person). "'.", . 

• With a maximum credit of $1 ,000, this option would' cost ro~ghly' $6.2 bill i.on through 2003 
'and $18.9 billi.on through200S. ,It wouldbenefitrciUghly 2.6 milli.on chronicallyili 

" individuals. ,,' 


• 	 Dropping the residency testbut restoring the support test (and eliminating anygtoss income 
test) would lower the costto $5 bilH.on thfough 2p03 and $15 billi.on through 2008 and 
would reduce the .number of beneficiaries to 2.1 million. ' 

QjJtion 2 

Taxpayers' could not claim individuals 'as depend~nts'for the tax ,credit unless th~y 'met all 

, the current law dependency t~sts (including the support test). However, the credit would be 

·refundable.: ' '. '. 


• 	 With a ~aximum credit of $1 ;000, this option w6uld costroughly $9~O billi.on through 2003 
. ~md $26.5 billi.on through 2008 ifboth nursing home residents and SSI recipients were 
. ineligible. Itwould benefit roughly ~.9 million chroni<:ally ill fndivfduals .. The' estimates ' 
assume that a system could be e~tablished to'pre~ent SSIrecipients from claiming the credit. 

, But such a' system ,does not 'curremly exist andw?~ldlikely require ad?itionallegislative 

http:billi.on
http:billi.on
http:billi.on
http:milli.on
http:billi.on
http:infQ~mati.on
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changes and administrative costs to establish. 

• 	 Allowing nursing home residents, who are not on'Medicaid, to claim the refundable credit 
would increase the costs to $10 billion through 2003 and $30.5 billion through 2008. 

The Options Incorporate Several Policy Calls 

• 	 'Our primary focus has been on the population wi~h severe disabilities: 'they either need 
hands-on or stand-by assistance with 3 or more activities of daily living (ADLs) or have a 

, severe cognitive impairment (including limitations with 1 or more ADLs or instrumental 
ADLs). 

Under option 1, reducing the ADL test to 2 limitations would cost $7.5 billion and aid 
3.4 million chronically illind,ividuals: 

• 	 Because of the difficulty in administering a credit that depends on the type of institution in 
which care occurs and the small cost saving that arise from excluding nursing home 
residents, the nonrefundable options do not restrict the population based on the location of

". , 

care. 	
) " 

• 	 The options' include children under 17. Excluding this group would save roughly $.7 billion 
underoptions 1 and 2 through 2003. 

Pros and Cons of Options land 2 , I' 

Option 1 Pros: 

• 	 Provides assistance to chroniCally ill taxpayers or; their taxpaying caregivers. 
• . • ,.' 1 • 	 " . 

• 	 Modifying the support tesfrecognizes that taxpayers who reside with chronically ill relatives 
are probably providing significant in-kind services, even though they may not be paying for 
their relatives' expenses. It also elimil1ates burdensome record-keeping in order to prove , 

, support. 

• 	 Modifying the support test is also ba;~d on ~ FY :1998 budget proposal to simplify 
dependency exemptions for children. 

Cons for Option 1: 
I ' 

• 	 'Adds to complexity of tax system by creating new definitIon of dependency. Duplicate 
claims by confused taxpayers are likely. ' ' 

• 	 provides no benefIt to adult children who,care for their parents but do not live with them or ' 
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pay Jor most of their expenses. 

• 	 Non-dependent chronically ill individuals who live alone or with a spouse would not benefit 
from this option. 

Pros for Option 2: 

• 	 Provides assistance to low-income, chronically il(families who do not pay taxes. 
. 	 . 

• Full refundability may.be less complicated than other ~ptions (thOllgh for revenue reasons," 
this option restricts credit eligibility in other ways that may add to complexity). For 
example, a new definition of dependency would not be created only for purposes of this tax 
credit. 

..' , , 

Cons for Option 2:' 

• 	 Individuals would be eligible for a flat check. of $1 ,000 even if they had zero income. This 
is different from the EITC which is phased-in as earned income increases. The IRS does not 
have experience administering a negative income tax, anq the effects on compliance are not 
~own. 	 . " 

, 	 , ' 

. There are other key differences between .the EITC and the proposed credit that may make 
. the latter more difficult to administer. Since the EiTC is based on wage income and ' 

wage income is subject to a well-established comprehensive independent reporting 
system, the IRS has procedures and experience in distinguishing between real and 
fraudulent claims. Further', most EITC claimants have a reason, other than the EITC, to 
file a tax return (for example, claiming a refund ofover withheld taxes). ' But if someone 
submitted a claim for the proposed credit with no income, a false physici,an's certificate, 
and a borrowed or stolen social security number for an elderly person who' hasn't had to 
file a return in years, the IRS would have little independent information to determine that 
the claim was bogus before the money was paid out. 

• 	 Previous proposals to make credits refundable have led to Congressional counter-attacks on 
the earned income tax credit (EITC). The imminent release of new GAO report on EITC . 

, compliance problems may make the credit particularly vulnerable to attack at this time (even 
though the report is generally a rehash of old news). ' . " 

• 	 " Adds new filers to tax system. Many elderly, disabled individuals who have no reason to 
file a tax return would be required to file in order to obtain the tax credit. ' 

• 	 Could become magnet to refund anticipation loan industry who charge high interest rates on 
loans to low-Jncome popul~tions anxious for their~ax refund checks. 
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• 	 Denying eligibility to nursin'g home residents (both private payors'and MediCaid recipients) 
and SSI recipients will be administratively cumbersome (at best) and difficult to enforce. 

IRS will not know if a chronically ill individual is at home or in a nursing home, unless 
an audit is initiated. But the IRSwill generally not be able to identify a questionable 
return for audit based on the information reported on the tax return. . 

The IRS generally does not know who is)receiving SSI or Medicaid, and the states must 
,rely on the SSI or Medicaid beneficiary to rep6rt receipt of tax refunds. Enforcing a . 
firewall between tax credit recipients and SSI and Medicaid beneficiaries will require, at 
a minimum, states to report information on SSI and Medicaid receipt in a timely fashion 
to the IRS so that it can be used during processing. This will probably require new . 

, funding for the necessary automation requirements and time., 	 ' 

• 	 Nursing home residents who pay for their own care also incur significant costs, and it would 
be' inequitable to deny them eligibility for the tax cre9it. ' 

Payfors 

The attached list gives s~me possible ways of paying for the long-term care proposal. 

• 	 The first three items are relatively noncontroversial and not included in the FY99 Budget. 
The first two were all included in the'Senate's version of the IRS Restructuring legislation. . 	 .' 

- .. The FTC item is supported in the Senate and 'anathema to Chairman Archer. 

_Several issues need to be noted with the liquidating REIT proposal. 

There is an enormous baseline scoring difference between Treasury and the JCT on the 
liquidating REIT prpposai. The JCT scores it a'~ raising nearly $5 billion through 2003. 
Treasury scores it as raising roughly $500.million through 2003. 

Using liquidating REITs 'as a payfor could possibly lead to the charge that under 
the President's scoring, the long-termca;e initiative is not fully paid for. 

By next January, both the JCT and Treasury may score the liquidating REIT proposal as 
. raising even.more money than the current JCT estimate (because the erosion of the tax , 
base caused by liquidating REITs will be fully teflectedin the respective baselines). 

Given Y2K and IRS Restructuring concerns, the long-term ~are initiative would 
have a 111/2000 effective date. If Congr~ssional action on the proposal did not 
take place until next year, 'the baseline scoring difference between the JCT and 
Treasury would likely not exist. . 



.. ... 

.Possible Revenue Offsets 
[$ in millions] , 

192,&-2QQ3 1998-2008' 

Modify F~reign Tax Credit carryover rules* . 11 1,925 3,391 

Liquidating REITs (see attached discussion) 4,900 8,600 


. ,Constru<;tive ownership(Kennelly)* 150 300 
Subtotal 6,825, . 11,991 

"­

Sup~rfund AMT tax* 3,800 5,000 

Superfurid-excise tax*· . , 3,600 5,000.,· 

10-centtobaccoexcise tax (could be scaled down 9rup) + . 7,500 15,000


" '. . 

Subtotal' .14,900 "25,000 . 

*=]CT scoring 
+= rough guess' 

. '" 'I. Usedin the Senate's version ofIRS RestructUring. 

'.' 

, ' 

., 
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, D~ar. ~r;" Speaker:. ' ',' . 
0;"" ' 

BnclosE!"d.· for the consideration of the Congress is the 
'Administration' s draft bill, the "Long-Term Care Patient Protect.ion 
.Act' of. 1998 II '• 

~ , , - , 

. ':Th~,'h.tif>\4t)l.11d.'ilmend the Mediga~d stii:tute . (~itl.~ XI~ of. the Social 
,,' $ec~~it,YA.c't:l'" to",rerilove:. c~'rt(1in".re!.st~1.ctJp~s·()n tl,1e: provi~ion cif 
.. fee,ding,an,d:. p.yd~a,tion af:));is,tan¢~::tc),;r~s.fd~AtsJn:Medicaid nursing 
,,',', faCiil.i:t,ies; ':Under'. curr~nt.'law;,Lth~~~i1l:,Y"paid·st"a.ff who are 
, '~,permitt.p.{r fa 'as~i$t, 'restgerit,s"', wi~h,~~firi~r.a.J;ld,dr1nkiri~i' are nurse' 
·.:aiciei'r,;-'and,. license'd;: hecUth' ptofe~siona:ls'~;;;;:, ,'i'b,is,,:)::estiict,;ion' cali 

.. " restilt,'ih 'a;; sho'rtage:'of;'personne.l: civailaklle'to >'as~ist' "re~idents': 
'.:: .duting;·~~Tne?-l~tii1\es::: .. :.',., :rhe,: Dill;:,w~~1ip.,,~'allowi,'·s~a~f .other". than;','tho,se 
,": m~tit'ioi?ea: 'iihov:e: 'to,,"'-ass!.sf'· residen-fs;:> wi t }?;,e:!:l,t:;iri~i',.an(f: 'rlrJ.nkirig~ 
"':. proyided th(it:·.~hey':'c6mplY, ... with;::F~deral:;',anQ?,St~t~:' ;eeGHngand. " .. 
, ,~. hYd#iitJ~~,:,.>'ass~st,arice"::"Ytralnblg",;::c:!a:nd';i': ..• ··;:90[JlE~tericy:~'.,' ·'ev~l1,.l~t±:on:. 
,', r'e~~~emellts./.Tl)epilr would'.ma~e.,~qc?p:;e~p~:m~iI:i~f am~,ndment'5'to,tlie' 
',', P:P:~~~~~'9~s; ::~f' _ tJ:re' ·MedicaI·e:,;:S~a.tY'~~L' <t:itI.e-: ~1;~r:',9.£' ~~~:~Soc~a~, ':, 
. Securl.ty ,'Act) that' eet' ~o,rth> requl.rements, f<;:>r" sK.'llled,', nUTR:tng,"­
;,. ,facil-:i.tieR,~·;>-"" ;', . ,".'","',:.-'::,::',"";,'" " .. "",, / .., .... , ",,' '. 

:: _ . .' .~.>: ,. " ,.:' ~ , . -:; ", , , "',"',' ,:, "";'~~:~": ,..::,>f1r'<::" :i.': .' i." .::, ,;', ."-'>t,:,:," ",'," , ,.' '," "', . ,,'C ", f\:, 

.,;', 'Th~ ~iii wo4id a:Iso am~~d"~he~ 'SoCi~l::se~i;iiitiY":Act:"to'~'ro~~d~:' f6t 
',' b~c}c~r9~~d:;chegks:' plr,app~i,t§i*t~,;:.~~r:· .. emproyment"~fl: Medic~re_: ~md, ', . 

. Meai'~a-id,.:,:J.ong., ,tonn, p~:r~,'~ac'iliti~s'~'; ,!ne"bill}would"authQ:r;iz~ .'t.lje:"> 
.. eBt;.ab:1isbme~t c>,f-: a na,::t;ion,al :r;egist.ry'tp.atwcrqld':,colTect,:informatfon,,;,. 

about. a15usive, riursing,·facl.li.ty workers':from' al'l',.States'~,' and would:, ' 
ina'ke::the'" "irifO:i:mation;'ava,j;'l:able; to::; Sbat.et and.' Fedeiiii:agericles". and"· . 
n~r.s~~~~::fa¢}!~F~,¥s,~,·='),~~~,~i~~'L~~9~l~t.i.es'-.~q~,~(t:l?~?',f:~~ip~d;\~o;.'(lr .'.. 
searcn the.p.atl.onalregl.stry to ,.de_ter:ID,:inewhe~qer anappll.cant::has'
.committed'acts :ofpa'tierit::o:r; ,res*d~~'~ ,a~u~~;'.-.and . {'- L:if., ,the ". 
reg~s,try'did" n6t:;"cont'iiin','in~OrJ!lat;.i~*"'about·t:q~, app,li9~P.,t:~ '" request.­
sta~es", in" conjuncti()n;wit}i, ,tne: ,1\ttorn~y' Gen.eral,,' tp:;' p4;!r~orm, a 
criminal· ba.Ckground,. chec&,: of. the:.applican~..'Thebill. would 

" ,'" 	 : pr6hib~t: Me¢li:icare 'and' Medica:i:'p\, iong:'"term ciie" facil{tii'P,is .' from' 

. knowing.ly employing, abusiv:~', ,w~rkeF8 ,'. : ," " , " ,'; 


.' Th~'De~art~~nt·:"i~t~nd~i.~'o~,'ii~s~~:'iI·:i'eririr "fin~l regulatibns~ to' 

imp~ement,the' p,rovJs,io~s .of. the,:,bill. within, 130 days: C;l[Le'f'the' 


"':. :,' 'enactment of the'bill:".:,""

',.", .' 

http:knowing.ly
http:riursing,�facl.li.ty
http:Securl.ty
http:to,,"'-ass!.sf
http:curr~nt.'law;,Lth~~~i1l:,Y"paid�st"a.ff
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Page 2 - T},lf::: Honorable Newt:' G,ingr.l'c!l', 

The draft: bill' wouldaffec'( both·,di~ect ;spendJng: and receipts; 

therefore, it is Bubje,ctto the" pay""as -you-go requirement: of the 

omnibus Budget xecon9iliatiori 'Act, of 1990.'rhe Office' of 

Management and Budget estim.ates' that the net pay-as~you~go effect 

ot 'this legislative proposalwoul~I'esult. in ne91ig~ble' costs for 

the period FY 1999-2003. " ,. " " • 


',We urge the :Congressto'qive:'the, draft bill','its prompt and 
tavorable ~onsideration., , 

,,\... 

" The Office of' Management arld,:i3udg~( has advised that thert:~ is no 
obj ection ,t.O t.hp. ~llhm'F.lsion of ,this: '] Ag.i.~l:..tive propoo,ol to the' 


, Congress, 4nd, that it's ena(:'tment:. would be iriaccord with the 

,pro0'ram of the President. 


<17~. 

,\ /--.... 

, 

l'v
.' 

' 
Donna E, 

E.nclosure 

"t" .. \ 
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A BILL 

To amend titles XI I, XV;rll ~ and XIX of ,the Social Security Act to 
'. .. . 

permit paid staff other than nurse aides and licensed health 

profossionals, to provide 'fe,eding and :hyarat{ol1 assistance to' 
" l 	

resldents in nursing' [Clcllities pa~ticipatingin the Medicat:e and 

Me'dicaid;programs (and to provide special: training requirements 

for 6u,ch eta~f),'and ~o~stablisha: program to ,ensure that such 
, 	 " 

facilitieo do not employ individuals who have a history of ' 

patient ,or resident ?:buss ,or have be~n convicte,d of certain 

crimes. 

,l Be it enacted b,Y t;be Senate and House of Representatives of 

2 	 l..1l~ "Uu.i. L~a SL.d.Les, of Am'el:.:.i.,cCl in Congress' assembled,' that:. ·thisAct 

3 may be cited, as' the llLong·Term Care Patient PrqtectionAct of 

4 1998 11 
, 

5 SEC. 2. SPECIAL REQUIREMENTS FOR INDIVIDUALS PROVIDING FEEDING 

6 	 AND BYDRATIONASSISTANCETO NURSING FACILITY R:ESIDENTS 

8 (a) MEDICAID, PROGRAM .......Section 1,91:J ot the, Social-Security 


9 Act is amended­

10 (~) in subsectio~ (b)~ 


11 (Al in paragraph ·(5)(f·)~ 


12 (i) by striking the period and inserting II 


'13 	 or" iand 

Ui) 	by adding at the end the following new 14 



"""' . ...... ,. &.II· 

2 


1 clause: 


2 M (iii) who ;!I=: np.~c.:rihp.d in paragraph 


·3 (S)(B} ."; and 

,4 (B) by adding at the end the following new 

5 paragraph: 

6 "(8). REQUIRED TRAINING OF FEEDING AND HYDRATION 

7 ASSISTANTS.­

8 II (A) IN GENBRAL.-A nursing fac:i1ity must·not use 

9 on.a full-time or other paid basis any individual as a 

1.0 feeding an,d hydration assistant in the facility unless 

11 the individual­

12 "ti} hRa completed a feeding and hydration 

~3 assilit ancp.· t ri=l; n; ng ~1'1rl t:!nmpAr.p.nr.y p.v~1u.:I t, ; rin 

11 program approved. by toe St,ate under subsection 

1.5 (c) (8} I i:md 

1.6 "(ii) is competent to provide feeding and 

1.7 hydration serviGe~. ' 

18 "(B) l"l!:J!:lHNU ANU .H.YW(A'l'J.O.N ASSlS'fAN'!, J)b.a:,'I,N1:;U .-In 

19 . this paragraph~ the term ',feeding B:nd hydration 

20 assistant' means any individual who assists, residents . . . . . . 

21 in a nursing facility to eat or drink but does not 

22 otherwise provide ,any nursing or nursing-related 

23 . se~ices to such residents, but does not include an 

24 individuill ­

25 'U(i) who is a licensed health professional 

26 (as defined in paragrGlph (5) ,(G)} ',ora registered 



'.: 
';, . 

1 ~icticianl 

2 tt(ii). who vclunceers t.o prnvidcsuch services 

3' without monetary~ompensation,"or 

4 , 'H(iii) who is a nurse aide (as defined, in 

5 paragl-aph (5) (F) ) • II; 

6 (2) in subsectiqn (e} I' by addirig at' the end the 

7 followj,ng new paragraph: 
" ., 

8 "(8) SPECIFICATION AND REVIEW OF E-'EEDING AND HYDRATION' 

q ASSIS'l'A.NCE TRAINING AND COMPETENCY EVALUATION PROGRAMS. -The 

10 Rt;1tA mw:;t.­

11 "(A)!=:['lp.cify those training ~nd c~mpetency 

12 evaluil.tion program~ t,h;::'it. the State ,apprqvee for ,. , . . 

13 purposco of m..ibsection" (b) (8) and th~t' mp.p!t: t.he 

14 :requirements eetablior.cd, under aub~ection (f) (10), 

which shall dL a minimum include training, concerning­

., (1) recollllltt:!ml~d amounts of food, and 

17. hydration, 

18 , It (ii) method.s of providing food and 

19 hydration; and 

20 II (iiil 'recognition of symptoms of " 

21 malnutrition and dehydrationl 'and • 

22 IICB) provide for the revi.ew and reapproval of such 

23 programs, at a frequency and' using""a methodology 

24 CO!ll:iistent with the requiremen,ts cstablj.ohed under 
" . 

25 , ',subsection (f) (10) (B). 

The failure. of the secretary to establish requiremenLl:j 'under 26 

http:eetablior.cd


4 


1 subsection (f) (10) shall not relievE:! any State ot its 


responsibil i ty uI'!,der thi s parag:r;-aph. "; and 


3 (3).in subsection if), by adding. at the end the 


following new paragraph: . 


5. II (0) REQUIREMENTS FOR FEEDING AND HYDRATION ASSISTANCE 

6 TRAINING AND EVALUATION PROGRAMS.-For purposes of 

7 subsection~ (b} (8)a~d {el {S},the Secretary shall 

s. establish­

9 ft(A) requirements for .the approval of .feeding and 

10 hydration ~ssistance training and competency evaluation 

11 programs i and 

12 "'(B}.requir.ements respacting the minimum frequency 

and methodology. to be used by a State in reviewing such 

14 prngr~ms'compliance with the re~JiTements for such 

15 programs.". 

1C; (b) MEDICARE PROGRAM.-Section 1819 of such Act ;1=\ r1mr.nnrn­

1.7 {1) in .subsection (b)­

18 (A) ill paragl.-aph( ~) un­
1 

. ('1f by st:riking n()I.·."i::t.LLh~. end of cla1H~~ 

20 (i) ; 

21 (ii) by striking the period ac the end Of 

22 clause (iil and inse~t~n9 .1,. or"'; and 

23 (iii) by a.ddingat the end the following new 

24. .clause: '.' . . . 

2S "(iii) who is described in paragraph 

26 . (0) (B) • II f and ' 
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15 
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SE!W BY: 

1 

2 

3 

4 

6 

? 

.8 

9 


.. 


11 

1~ 

13 

1.1\ 

16 

17 

.18 

19 

21 

22. 

,.23 

24 

26 
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".5. 

(B) by adding at the end ~he following new 

paragraph: . . 

U (S)REQUIRED TRAINING OF f'EEDINGAND HYDRATION 

ASSISTANTS . ...;. 

"(J~) IN GENERAL ./~A skilled nU:~sing facility must 

not use on a fu~l-:timc or other paid basis any 

individual as a fAeding' and' hydration assistant in the 

facility unless 'the individual­

",(i) has completed a feeding and hydration 

assis~ance training and competency ~v:aluati()rr 

program. approved by ~he State.under subsection 

(e) (6) , . and 

'. (ii) is comp,etent to provide feeding and 

hydrat.ion,services. 

"(R) FEEDING M1)HYDRATION ASSISTANT. DEFINED .~In 

·t:his,paragraph, 	thp fcrm'feeding and hydration 

Clssictu:nt', .meansany indivi,dual that a~Ri ~r.g Tf~!';idents 

in. a skilled nursing f.:..oility to eat or drink but does 
. 	 , 

,not. uLht:!.twlse provide any nureing 'or nur::Jing-related 

se'rvices to such l.'t!:::'lc.lt:mL~,: but does not include an 

j,ndividual­

,11(1) who is ,,a. licensed he~lth professioJlC:ll 

(as'defil\ed :i.n paragI'i::iph. (S}(G) or a registered .. 

.' dietic~ant . 
• . ! . • 

II (it) 'who volunteers to provide such services 

without tr.onetary,c6~pensation, 'or 

, . 



. ..:IU~I 

... 

DI' 

6 


1 "tiii) who is a nutse ~id~(as ~e!ined in 


2. 'paragraph(?} (l?»~ If; 


3(2) in subsection' (el, by add~ng at the end 'the 


. 4' following new paragraph,: 

5 ''',(6) SPECIFICATION AND REVIEW OF fEEDING AND HYDRA'l' ION 

6 ASSISTANCE TRAINING AND COM?ETENCY EVALUATION PROGRAMS.-The 

7 St,ate must~ 

8 ," "(A) spec,ify those, trafning arid competency 

9 cvaiuation' pr~r~ms that'the' stat~~pproves'for' 

10 purposes 6~ 5ubsect,ion . (b) (8·) and, that meet the 

,l~requirements established under subsection (f) (8), which 

, 12 shall at ~ minimum includetrainin~ concerning­
. . 

1-; n(i) r~coffimended~mounts of food and 

14 . hyd~ation, 

15' "(iil, methodR n·fd,..oviding food and 

16 'hydr~tion, and ' 

17 "(iii) ,~eco9nition of gymptomc of 

lEI mClluuL.r:.1Lioll and dehydration; and 
. , 

19 ' It (Ji:I) provide for the review i;uul ..I"~i:t.JJJ::u.iJvi:t.l uf such 

20' programs, at a trequency"and using ~ methOdology 
:: ~. 

" , " 

21 ,consistent with the requirements established. under 

,22 subsection (f) (8)(B) ~" 

23 'rhe.failure of the'Secretary to establish requirements under 

24' subsection, (f)(S) shatl notrelievp. any State of its 

25,responsibiJ.ity. under this paragraph. 11 i and. . .,~ 

. ~.. 
(3)', in subsection. (f)', 'by addingilt the end ,the: 

'0 •• 

26 
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,...,'£",v..-..:u 1L11"J-..1I VV\..I .........UI""L.....n.lIV.'· UUU \Jl"1'U't'!" U:,U 


1 following r.e'lll paragraph:, 


2 "(e) REQUIREMENTS FOR 'FEEDING AND HYDRATION ASSISTANCE 

• r,. • • 

3 TRAINING A,ND 'EVALUA']:'ION PROGRAMS~-For purposes of 

. subsections (b) (S) and (e}(6),' the Secretary, shall 

5 eatablish­

6, II.(A), requirements ,for, the approval of fee'di..~g'and 

7 hydration assista.nce training and competency evaluat10n 

8 programs;, anq. 

Sf "(B) requirements respeoting the'mJ.n~mum frequency 

10 and method~)!ogyto' be ,used,.by a Stat'e in reviewing such 
, , 

.11 programs' compliance with the requirementfl :tor such,' 


12· proqrams.". 


11 SEC.' 3. ESTABLISHMENT :OF PR.OGRAK TO P;REVENT ABUSE OF NURSING 


14 FACILITY RESXDSNTS., 

, " 

15 ' (a) NURSING FACILITY ANP SKILLED NURSING FACILI'rY 

16 RF.QUTREMENTS. '­

17 ll} MEDICAID PROGRAM ..-Section 1919 (b) ,aD amended oy 

18 section2(Cl),io amended: by a~ding after paragraph, (8) the 

19 followihg new paragraph: " ' 

20,' 11(9) SCREENING OF NURSING FACILITY W.ORKERS.:­

21 "(.~) 'BACKGROUND CHECKS ON APPLICANTS .-Subject to 
. , 

22 subparagraph (B) (iiJ ., bef9re hiring an individual ~ a 

23 rHirsing, facility "shall: ­

. 24"(i)' g.i~e the individual written notice that 
, , 

25 the ;acility' is requited to perf~rmbackgl';ound 


26 ,checks with respect to applicants; 


http:used,.by
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... 
' 

8 

1 II (i i) require I as' a condition, of employment I 

:2 that Ruch indi.vid.ual­

3 " (I)' provide: a written statement 

4 , disc~osing any conviction for a relevant 

5 crime or finding of 'patient or' resident 

6 abuse; 

? II (II) provide a statement signed by the 

8 indiv~dual authorizing the facility t6 

9 request the search QI,nd exchange of criminal, 

10 !ecords; 

11 It (III) provide in person a'copy of the, 

12 individual's' fingerprints; and 

1.3 U(IV) provide any other identification, 

14 i'nformation the Secretary may specify in 

15 , ra9ul.a t ion i 

16 "(iii) initia.te ache,ck of the registry under 

17 section 1120F in accordance with rcgulutions 

l6 PI:'UI!lulYQ.I..t:lU Ly the Sec~-etary to determine whether 

19 , such registry contains any disqualifying , 

20 intormation with respect to such individual; and 

21 U(iv) if such registry does not contain any 

22 such disqualifying information­

23, "(I) request that the State initiate: a 

State and national. criminal background check 

25 on such individual in accordance with the 

26 pro'dsions of subsection (e) (9) ; and 

< " 

http:LI'IUI..JfVU\.i'L..J,...UI


• _w __ _ __ .... . ...,1 "" __ 1 __ " ___ .. , W .... ._t,I, ,_ 
, , , 

1 

2, 

3 

.4 

5 

6 

? 

8 

9 

10 

11 . 

12 

13 

14 

11l 

·16 

17 

18 

19 

,&0 

:.!l 

22 

23 

24 

25 

26 

II (I I) 'turnis'h to tJ,le' f:>tate the 
\ 

information' desct:ibed in sUbclauses {lI) 

t.hrough(iV)'ot clause, (ii), not more than 7 

days '(excl,uding Saturdays,'Sundays, and legal 

. public holidays ~nder section 6103 (a) of 

'title 5", Unit6dStat'es Code) 'after completion 

of the check ,against the registry initiated 

under cl~use (iii). 

"'(B) PROHIBITION' ON HIRING OF ABUSIVE WORKERS.­

II (i) ,IN GENERAL.-A, nursi~g facility may not 

. knowingly ,cmpt6y any individual who has any 
'I , ' ,> 

convic'tion:fo:t'~r~le.J.ant crime or with, respect to 
I 

whom a finding-of patient or resident abuse has 

, heen made. 

II (ii) PROEA'I' IONARY EMPLOYMENT.-After 


complying with the requirements of clauses (i)" 


. (ii) I :ind, (iii) ,of subparagraph (A). ,a nursing 
.. " 

facility may provide fora probationary period of 

,employment (not to exceed 90 days) for an 

'lmllvltludl pl:;U1ulu!:I'cQlllpletion CJf"th~ check against 
'. • r • 

the registry described u.."1der subparagraph (A) (iii) 

and the background check desc:ribed. under 

subparagraph (A) Uv) .' Such lacility. shall 
! ., 

maintain supervisiono£ the individual during' the 

individuai's probationary period of employment. 
, . 

" (c). ~EP9RTINGREQUIR:EME~TS. -A n'Llrsing facility 

~ ~'" 
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10 
" 't' 

'. 
1 	 }~half, 'rf.!po~t :to ,bhe' Stat,e 'ani iri~t'a'nce, in which the 

, 	 ,2 
, , 

"facility-determines' that an : individual has' committed a.n " 
J ' '" . . ' ,.' 'r ' 

3 	 " act' 'of re~ident 'n,egie~t, 6r ~buse' 'or :m,isappropriation 0: 
" 	 , -. 1 ,. '.... ,', 

4 	 ,resident property in,the'courseof' employmenl;'by'the 
,~ '. \v ' ." • 

I'; 

, :.facil:Lty ~,', '", . ' 

6 .",(0) USE ,OF ,rNF6RM.~TIO~'~''''';: 


'1 .: " ,II {i} IN GENERAL~-A nuisifl9' ':facilitY that, 

" 	 ' .. . 

8 , ; obtains ,> irifor~ation abc.:mt ar... i~dividual,pursuant, 


9 to"clauses ,(iii) and (iv)of'subparagrapb. (A) may 

" , , use s~ch inforrna,tion only' for, the P\lrp0s'e, ~f 


t ' '-,' ''''-,' " •• 

11 	 determinitig the suitilbility,of the individual for 

12 employment .. 


lJ .II (iiL IMMuNITY FRqM LIABILlrr.-A, nursing' 


14 ,'faciJity that" in,d~hyingein~loyme~t. 'for :an 

"'. "" , • , I " .,' • 

applicant ~': rp.~,:;('mnh],.y relies upon info~ation' 

1,6 about ;'n illdivi~ua.l, ·provide.f:l 'hy 	t,h~At",i'Jf:~p\lrsua:nt 

.' 


1.'1 to 5ubesec::tion (c}J9) ahall not. be ~iahla in any , 


18 cu..:Lion :brought by the !ndividual baaed on ,the 

• 	 -,' j '. • • 

1,:­

,19 erl:pioyment" determint;:lL.1.0n :i'~i:;ulLi1l9 fl'om th~ 


"incompletene,SS or inaccuracy. of the Inform~tioll. 

, . . *,;' : 

. " ~ 

21 	 ",(1ii) CRIMINA~I::'~AL·l·!t ",-whoever knowingly' 
. ',1 -	 \'''' . 

" 	 22 ' violates the prov,isions ot suoparagriipll ,(D) (i) 

23 shalL,btf fined in~ccordan~e ':\ol,ith title ,18, United 

24 i,' StCites cod;e', ,impri8on~d' for not,m0r~ than,2 years, 

"or both." ' 


26 ,'" ,II(E) D'EFINITIONS.'-'-As' us~c1,inthis p~ragraph­

r 


http:determint;:lL.1.0n
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1 II (i) . the tel:m •conv:iction for a relevant 

2 crime' means any State or Federal criminal 

3 convicti~n ~for-

4 II(I) any offense de~crihp.d in paragraphs 

5 (,1) through (4) of section 1,128 Ca>";and 

6· . ',' 
II (II) such "othel:' types of offenses as 

7 . the Secretary ,may: specify in .regula.tions; 

8 "(ii) 'the term' fj,nding of patient or 

9 resident abuse' means any subst:antiated finding by 

10 a State agency
" ;. 

un~er su~~ection (g)(ll(t) or a 

11 I-'ederalagency that an: individual has committcd­

12 II (I) an ,act of patient. or resident, abuse. 

13 or neqlect or a 1'Il.isappropriation of patierit 

14 
. ' 

or resident prope'rty; or ' .. 

15 11.( T T) ~ur.h ot.her types of· acts as the 

u; Secreta~"y may specify in' rerf\.\lat iOOB; and 

17 II (iii) the term' 'dicqualifying in'£ormation" 

18 .means information about Q convictio~for' a 

19 relevantcz·ime u.t d. tlUlllug of pdCient. or J:esident 

20 abuse .... 

21 (2) MEDICARE PROORAM.-t;jection ltll.~ CD), as amend~d by 

22 section 2(b), is amended by .adding atterparagraph (8) the 

23 following new paragraph: 

24 '11 '( 9) SCREENING OF NURSING FACILITY ~ORKERS.'-

25 ,11(11.) BACKGROUNri CHECKS ON·APPLlCANTS . .....;Subject to 

26 subparagraph Ca} (ii), before hiring an individual, a 
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12 

skilled nursirlg fati.1itx'shaJl­
.. 

,r~ (1) 'give the inc;livioual written notice ',that 

3 the 'i~cility is required to perform back~round , 

checks with ):'espect to applicants; .. 
, , 

5 , "~I (ii) require, as a condi~ion of' employment', 

6 that such inc:iividual--, 

7 "'(Ifprovid~,a written statement 

'disclosing any conviction for a 'relevant, 

9 crime or 'finding of patient or resident 

10 ilbuSCi 

11 ~I (II) p~'ovide a statement signed by the 

,,. individual aUChori,zing the" facility to 

13 request the' search and e'xchanqe of criminal 

11 
- ',' ; 

II, (III) provide in perRn1"l ~ ~opy of the 

16 indivicll,ldl ' c (ing~'rprinf.c; and, 

1.7 ,,", (lV) 'provide any other' id~ntifi~ation 
", 

18 informClLiuu, Ll~e' Secretary may ,specify ,in 

19 regulat:~on; 

2Q ,II (iii) 'initiate a check of the regls'Cry, under 

21 $ection 1128F.in 'accordance with'regulation~ 

22 promulgated by theSecretar'Yto determine whether 

23 such .registry:contains any disqualifying 

24 info,rmati~n witl~respect' tbsuch ;ndiv:idu<'ili and 

25 II (iv) 'if such registry does not contain al?-Y 

26 ~uch disqualifying informatfon­



1 "tI> reques't that the State inlLlcll~ tt 

2 State, and national criminal background check 
, , 

3 on such fndividual :in accord,Ulc:e with the 

,provlsions of s!lbse,ction (e) (7) ;i!llld 

5 "(II> f'urnishto, the State the 

6 information deacribed insubclauses (II) 

7 "throug):l (IV) ot clause (ii) not more,' than 7 

8 days' (excluding Saturdays, ,Sundays r and legal 

9 public, holidays under section 6:03(a) of' 

10 .titleS, United States Code) after cor.:pletion ' 

11 of. the check against the registry in,itiated 

12 under clause, (iii) . 

13 "(B) PROHIBIT10N ON HIRING OF ABUSIVE WORKERS.­

14, " (:U 'IN GENERAL.-:-A skilled nursing' facili ty 

,; may not knowingly employanv individual who has 

16 flny ~nT'lvi~t.ton for,a relevant crime or with 

17 respect to whom a finding nf PRt'.; Pont: or resident 

10 nbU3C h~c been maae. 

"iii) PRODAT!ONARY EMI:"LO~ENT.-l\.fter 

20 (.,:u11IJ?lylu.,;; with the requirements of clauses (i), 

(iii,' and (iii) 'CJ! ~UUl:'i:t.td.9.r:aph' (A),' a skilled' 

22 nursing tacl11tymay provide for a prCJbationtu:y, 

23 period or employment ,( not, to exceea :I U days)' for 

24 an individual pending. completion ot the ch'edc 

25 ,against the registry described under subparagraph 

26 (A:) (fi~), and the background check des.cribed' uncley . 
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1 subparagraph (A) Jiv). Such facil:i t}~ shall 

2 maintain supervision ot the .l.ml.brid\1al dur:i.ng 'th~ 

indiviuual.ls probationary period of ~m,IJluYIllt:;HL. 

II (C) REPORTING REQlJIREMEN'l'B.-A sk:illednursing
. 	 . 

facility shall report to the·State any instance ill 

6 which the facility dete,rrrlineR that an individual, has 

7 committed an act of resident neglect or abuse or 

8 misappropriation of resident property in the course of 

9 employment by the facility. 

10 II (b) USE OF IN FORl"lATION . ­

,11 (i) IN GENF.RAL.-A skilled nUJ:sing facilityII 

12 that obtains irtformat.ion about· an individual 

13 pursuant to clauses (iii) and '(iv) of subparagraph 

14 (A) may use suchinforma.tion only for ~he.purpose 

15 of determining the suitability of the individual 

16 'for employment.'. 

17 	 . n (ii) IMMUNITY FROM LIABILITY .-A s'killed 

18 	 nursincr f~d 1; t:y t:hat, in denying e~ployment for 


an, appl.icant, :rea~onably relies 'upon ; nfOY1llRt. ion 


.20 	 about em individual. provided by the State PUl:'f:;UCt!lL 

21 to:subsectjon (e) (9) sho.ll not 'be liable in any 


22 ac.:Ll<..m lJ.t.uu.ght by the individual baSed on the. 

. 

23 employment. determination 
, 

n~~u.1Llu9 ·[.L:om the 


24 , inCOmpleteness or inaccura.cy of tneintorrnatioLJ. 


25 I' (iii) CRIMINAL PEN~TY .-Whoever knowingly 


26 violates the previsions of subparagra.ph {DJ {i) 
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Dl; 

1 shall be, tined in accordance wit:h t:itle .1B,' united 


2 States Code, ,imprisoned tor not more than :2 years, 


3 or ,both. 


4 (F. ) DEFINITIONS . -As u~ed in th,is' paragraph- ,
II 

5 "(i) the tenn tcon:vi~tion for a relevant 


6 ~rfme,' means Clny St.ate or 'Federal criminal 


7 conviction for-, , 

., 

8 1/ (I) any offense described in paragraphs 

9 (1) through (4) of s~ftion 1128(a); and 

10. II (II) such' other types' of offenses as 

11 ,the' Sccretarymay:spec:ffy in regulationSi 
, , 

12 II (if) the term •finding of patient or 

13 :resident abuse I means any ~ubstantiat'ed. f~nding by 

14 a State agency under ~ubs~cti6n (g) (1) ee) or a 

15 Feaeral agency thata~, individual has committed-, 

l' II <p an act 'of patient or resident abuse 

17 

18 or re~ident '. p;roperty, or 

39 -(II) such other types of ~cto QO the 

20. St::I,;:,t'i;!lary may spe'Gify in. regulatione; and 
, . 

:on (111) the term I dil::iqual~!yii19J.UrUI:nIdLlull·II 

2.2' means information Ci,bouta'conv.1etion for 'a 

23 ·relevant crime or a tinding otpatient or resident 

,24 abuse. It •. 

25 (b) STATE REQUIREMENTS .. ­

26 (1) MEDICAID PROG~~:-
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1 (A) l!;XtlANSiON OF· STATE REGISTRY TO COLLECT 
" 

INFOPJ'IATION ABOUT NURSING FACILITY EMPLOYEES OTHER THAN 

3 NURSE AIDES.-Section1919, as amended by section 2.(~) I 

4 is 3.rilended-· 

·5 (i) in subsection (e) (2)- .. 

6 (I) in the paragra.ph heading, by 

.7 striking II NURSE AIDE REGISTRY" and insertinq 

8 P.NURSING· FACILITY EMPWYEE REGI'S'l'HY· i 

9 (I I) in subparagraph (A).,;... 

'10 (aa) by s~riking uBy not later than 

11 .January 1, .1989, the ll and inserting 

12 liThe" i 

13 , (bb) by striking na registry of 

14 . all individuals ll and insertlng 1Ia, 

registry Of (I) all, individuals u ;, and 

16 (cri)· hy ;nRp.rr :trig before the period 

17 It and (XI)' all other nursing faoility 

1.8 employees with reopoot to whom the State 

19 'ha.s made' a, ·findin9.deB~-::r:i bed ill. 

20 subparagraph (5)11; '. 

21 (III) in subparagraph· (J::I), by striking· 

22 ~' involving an individual' listed in the· 

23 registry" and inserting "involvi.ng a n.ursing 

facility emp16ye~"; and 
. . 

25 . {IV) in subparagraph (C). by striking . 

26 "nurseaide" and inserting Hour-Ding faci1ity .. 
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J. einployeellr Clnd 
\ . 

2 (ii) "in sUbsection, (g) (1)"':' 

3 (I) 1n subparagr~ph (C) -, 

,4 (aa) in the. first :'sentence I by 


5 'Btriking IInursE! aide" and inserting 


6 ,"nursing facility 'e~ployeell; and 


. '(bb) in the third" sentence, by 


8 striking IInurse' ai(je" each place it 
. . " " 

9 appears and inserting "nursing facility 

10 . employee"; and 


11 (Ill 111 subparagraph (0) ,by striking 

': .. ' .. 

12 "nurse aide" each 'place it' appears and 
, . , , 

.13 insetting u~ursi~g f,acilityemployee-.' 

14 (B) STATE. AND FEDERAL REQUIREMENT TO CONDUCT 

15. BACKGROUND CHECKS.. -Section 191.9 (eJ I as amended by 

16 sect ion 2 (s'), i,s amended by adding at the end the 

1'7 fO"ow;T1gnpw.fI",.,...:ig+;wph= 

18 II (9) STATE: AND FEDERAL REQU'IREMENTS' CONCERNING CRIMINAL 

19 aACKCROUND'CHECKS ON NURSING, FACILITY EM~LOYBES.-

20 "(.A) IN GIi.:NERAL.-Upon receipt of a request. by a, 
. , 

21 J.luL~iuC:l [cll,.;illLy pUJ:suetflL l..u l:JuLtH::::u!-,luH (lJ) (9) lhaL l~ 
, ' . 

·22 accompanied,by the i l1fOrmat;:.1on Clesc;-lbed in subclauses 

23 (J.l)· through (LV) of subsection ,(b) (Y)(A) (ii) " a State,. 

24 after checking appropriate State records and findinq no 

25 disqualifying informatio:h(asde£ined in subsection 

26 (b) (.9) (F), ~hRll submit such request. and :i,nformation 

http:fO"ow;T1gnpw.fI


·18 


l to the Attorney GcncrClland ,shal.l request the Attorney 

2 Gen,era.l to conduct a search and ~xchange' of records 

3 . with respect: to the individual as described in . 

4 subparagraph (B). " 

5 W (B) SEARCH AND EXCHANGE OF RECORDS BY ATTORNEY 

6 GENERhL.-Upon receipt of.·a 'submission pursuant to 

7 'subparagraph (A) I the Attorney Genera'l s11alidire'ctCl 

8 search of t.he records of the, Federal Bureau of 

9 'Investigation for any criminal history records 

10' cor'responding to the fingerprints ol;' otl)er positive 
" 

11 '. ide'ntification 'information submitted., The Attorney 

12 General shall provide any 'corresponding information 

,13 resulting [rom the search ~o t.heState. 

14 M(C) STATE REPORTING OF INFORMATION TO NURSING 

15 FACILITY.-'Upon receipt of the information provided by 

16 the Atto~ney General pursuant t08ubparagraph CB) theI 

'7 ~t-.::.r,411 f=:h~l i­

18 (i). review the information Co determii:uaIt 

19 whether the individuulh."c o.ny'conviction for a 

,20 relevant crime.las defined in, suheection. 

21 (b) (9) (El ); aud ',. 

.1::' 

22 . II (ii) repor: t:o ~be nursing facility t:oe 
,'t.. 

.23 results' of such review. 

:l4 f\ (D) FEES FOR PERFORMANCE' OF' CRIMINAL BP.Cl(GROUND 

... CHECKs • .:....··25 

26 " (i) AUTHORITY TO C::..J'ARGF. FEES.­
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1 '.. (I) A'rTOR.""lEY GENERAL. -'l'he' Attorney 

, '; 

General may charge a reasonable fee, not, co 

3 exceed S 50 !)er request I to any Statef 

.4 requesting a search arid exchange of ~ecords 

pursuant tot.his paragr~ph. and $ubsectton 

6 ,(b) ,(9)" for conducting the search and 

1 providing the records. Suq,h fees shall be 

8 available to the Attorney General, or, in the 

Attorney Gen~ral' s discretion, ·to the Federal 

Bureau of Investigation, unti~ expended. 


11 II (II) STATE.~A State may charge a 


12 nursing facility a.' fee for initiati'og the~ 


13 criminal baCkgrou~ci c~e.ck under this, 


. 14 paragraph ancf subs~ctionCb} (9) , ,including 

,fees charged by the' Attorney General, and, for 

16 performing the review and report required by 

17 subparagraph (C). The amount ofau~h f~~ 

18 shall not exceed, the actual eost ,of such 

l~ 'activities. 
" 

,II {ii) TREATMnN'f OF FI::I:::O FOR PURPOSES OF COST 
, " 

21 REPORTS. -.An ,ent i tyms:y l1.oti.nclV:~e a 'f.f:f:, d:t:U:H:U::ftlt:lU, 

. . - . 

22 .f:JuL,t:SutiuL Lv Ui.l.tj ~:H:1l:1l:.lClL'C:19:nlph'i!is, art allowable 1 tern 

, 23 on.~ cC?st report U,ndeithis title or t.itle ~Vli'i:, 

"{J!:} R~c.;ULA'l'lUNS; -in add~:tionto the Secretary 's 

auth.orityto promulgate' regulations under this title,' 

26 the Attorney General, in consultationwit.h thl?' 

." 




SBW BY: 7-30";98S:30.~\I ;DtniS/OGC/LEGISLHION'" 

20 


1 'SecrEltary, may promulgate such regulations as .:Arc 


necessary to c~rry out. the Attorney General's 


3 reSpoIlsibiliLie's uI1de.r' this paragraph and subsection 

, ' 

4 (b) (9) ,including regulations, regarding the s'ecurity, 

5' ,confidentiality, '~cc'\lracY/use, destruction, and 

6, . dissemination of information, audits and recorcikeeping I 

7 and the imposition of fees. 

8 I, (F) REPORT .-:-oNot later than 2 years ,after, the 

.. 9 date of enactment of the "Long-Term Care Patient:. 

10 Protection Act of 1998" , the Att.,rney General shall 

11 submit a report to' Congress on the number ·of requests. 

12 for ~earches and exchanges of records made under this 

13. eectionand. t,he disposition of such requests.". 

14 ( 2 ) MEDI CARE PROGRAM.-"; 

15 (A) EXPANSION OF, STATE ,.REGISTRY TO COLLECT 

16 INFORMATION ABOUT SKILLED NURSING FACILITY EMPLOYEES 

17 OTHER THAN NUR8F. AIDF!8 ......Sp.r.rion 1A1Q, ;:aFt ~mended by 

,113 section 2(b), is. amenaed­

19 '. (i). in oubocction (c) (2) 

20 (I) ·in the para9raph heading 1 by 

:n . striking "l-."URSE AIDE REGISTRY" and inserting 

22 "SKILLED NURSINGCAR:e; EMPLOYEE REGISTHX"i 

23 (11) in subparagraph (A)­

24 . (aa) by striking "By not later 

25 than January l,. 1989, the" and inserting 

26 . liThe" i 
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1 (bb) by st.riking :'i':I. .t·~yl~LLY wi: 

all individuals" and'· insert.ing "a . 

3 . l:egistry ot (.I) all individ~al,1311 'i .al"ld 

4 . (cc) ..,py inserting before ·the period 

5 " and (Ill all other skilled nursing 

6 facility employees with respect'. to' whom 

7 the State has made a finding described 

e . ·in BUbparagraph (B) "; 

9· (III) in subparagraph (E), by striking 

10 i, involving an incl'ividual lis't.edin .the 
. '. 

11 registry'! and inserting" i~volvinga' skilled 
. . , . . 

12. nursing facility employee ll 
; and 

13 (IV) in subparagraph (C), by striking 

,14 "m.l:rse aide" and inserting "skilled nursing 

15 tacility employee II ; and·. 

, 16 (ii) in subse~tipn (q) (~)-
, . . 

17 (I), in subparagraph (C)­

18 (aa) 'in the first sentence.' by 

19 striking !Inuree aide II and incerting· " 

·20 "akillednursing facility employe.e ll iand 

21 (bb) in 'the third sentence, by 

22 ~L,,:.Lx.lH!:::J unuL·~t: i:lld~" each place it 

23 appears and insert.ing"skilleCinursing 

.~4 fac~lity empJ.oyeell .; and. 

25 
" .;v " 

(II}insubparagrapn . (D). by scriking 

26 "nurse aide" each place it. appearsar.d 
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1. inserting "skilled nursing taciJ.ity 

. employee II • ' 

3 (B) STATE \ANo FEDERAL REQUIREMENT TO CONDUCT 

BACKGROUND ·CHECKS.-Section '1619(e) , as amended by 
5 section 2{b), isarnended'byadding at the 'end ,the 

6 following new paragraph: 

7 ~I (7) STATE AND FEDERAL, REQUIREMENTS CONCERNING C~IMIN~J.I 

8 BACKGROUND CHECKS ON SKILLED NURSING FACILITY,F.MPLOYEES.­

9 II (A) , IN GE~TERAL.-Upon receipt of a request by a 

10 skilled nursing' facility pursuant to subsection (b) (9) 

11 that is accompanied by the information'deocribcd in 

12 subclauses ,(II) through (IV) of subsection 

13 (b) (9) (A) (ii) I a State, after checking appropriate 
" 

14 
,

State records and finding no disqualifying information 

15 '(as defined in subsection (b) (9) (E» I shall submit such 

16· request and information t.o thfl! At:t:nrnp.y r.:~np.r;:;l and 

17 shall request the Attorney General to oonduct a search 

.18 and ,exchange of record¢ with recpeot'to the individual 

.19 os described in Bubparagraph (B) . 

:20 .. ,(E) SEARCH AND EXCHANGE OF RECORDS BY ATTORNEY 

GENERAL.-Up<.m .n:c;.:~ipt of a submission pursu~nt t.o 

22 Bubparagraph{A}, the Attorney lieneral shall direct a 

23 search of the records 9t the Federal Bure'au of 

24 Investigation for any criminal history records 

25 corresponding tothetingerprint~ or ,other positive 

26 identification information submitted. The Attorney 
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GerltlZ'i::I.], I::Ihd.ll !Jl:UV l<.h,:". ally' c:ul.,Let:lponding ipformo.Lion' , '. 

iesult1'hQ from tile !:;e.~ClL"(..:h CU'thE;! SCc:tL~.
, '\ _ f " 

"W)" tj'J.'A'.L'l:: H..I::a:'ORTING OF INFORMATION TO NURSl~G 
; .. 

FACILITY .....:.Opon receipt of.theinrormat.idnprov1ded, by' 

. the Attorneyc;eneral pursuant to subparagraph'. (B)', ' the 

'State:shall-:-: .. 

u (1.) . review' the: inforxnation to determine 
:-: . ,.~ 

whether the iridividualhas' anyc,ogviction. for a 
, ~'-':' 

reievantcrime (as defined in,"'eubsecti'on;. 
, " : 

(b) (9) (1::) ) ;, and 
"". ",,". -. ' 

II (Ii)' report tathe skilled nursing fac.ility 
',,' 

the results of such' review.. 

" (D) FEES FOR. PERFORMANC}.;:'.oP ~IMINAt: BACKGROuND 

, CHECKS,.-:­

.' . I! (iJ :AUTHORiry ''1'0 CHI\RGE FEES. ~ 

,,' II (I) ATTORNRYiGENEm:":":'The ~ttorney 

/ General maY,charge a reasc>11able f.ee t not· to 

::. ~Yr.p'';H'1 $ s n [)P-:t:' reqUest ~ ,to ,any Stci~c 

. r.~questing' ~ a ~earch and,exchanci~ 'of., records: ' 

'p\lrQu>lnt tq:thi~paragraph and srubsection" 

(b) (9) .for, conduc;:t'ing' :thc, scorch and 
< ~. 

1>l;oviding tber~co,:r'de .:, s~ehfees 'sh~11. be. 
, . '.;, ',' , ~' . . 

.. -availi:tbIe',; l.Oltie, Al..t,;.(.)J:'U~y G~Il~L·i::I.i I ., c.a I :lu· Lh~ 

AttorneY'Gener:a~;s dlscre,t1011, toche FeCleral . , .. ' ... .' 

Bureau:o! lri'Ye-~"ti9a.tion" untiJ,. expended .. 
,,," '. .... ',.' '", 

.'Iqt.~)_ STATE.~A st~·te ,~ay-charge a 
• I ~.' • •. " , ," ' 

'. ' .' 
,,,(" 

-'-, .. , .. 
,.' .'>' 

", " 

.' 

26 

http:PERFORMANC}.;:'.oP
http:I::Ihd.ll
http:fL.lI.Uh


~L.nl UI' r-uU-LlO • <::J, ul.'illl . ,llfUl;,)f \I\J\.,,/ u:.U I.JL't I IVI,"" 

,P • 

24 

.1 skilled nu~sing taci1.1ty at.ee for iniciating 

2 the criminal:background check under this 
, , 

3 pa:ragraphandsubsection (b) (9) I including 

. fees'.charge'dbY theJ\tt~rne;f General I and for 

5 performing >. the' review and report req~ireqby, 

(; ,subparagraph' (C). The amount ,of EJUch fee 

7 shall n,ot exceed the actual cost of such 

e activities. 

9 II (ii)' TREATMENT OF FEES FOR PURPOSES OF COST 

10 REliORTS .-1m e~tity may not 'include a fee asses~ed .. 
11. pursuant to this subparagraph 'as artallowable'item 

12 on a cost,report under this title c.>r title XIX. 

13 1\ (E)' RE~ULATIONS .-:-Ifl addition~o the- Secretary's 

14 authority' to promulgatEfregulation~under t,his title, 

15. the Attorney General, in consultation with the 

16 Secretary, mayprom~lgate such regulations as ,are 

17 ~@C'E>B1;Ia'T'Y to carry Ollt the-Attorney: Generai I til 

18 responsibilitice.,;und,er ,this paragraph. and e~bsect1on 

19 . (0) (9), . inoluding regula.tions rega.rding the, security I . 

20 confidentiality I accul."acy, \.lee, del;ftl.-uctfoll, and 


21 ult:itH:i1111uctLluu ur lufu,C'lllaLluu,. audll::~ "and' re'~ordkeeping, 


22 and tbe imposition or ;ees. 


23 .. (1") H.J:::POR'i' .-Not later than 2,'years aLter the 


24 date ot enactment of the "Long-',rerm Care Patient, ' 


25 Protection Act' of .1998", ,the Attorney G,ene~af shall. 


26 submit a report '. to Congress' on the, number of requests 




, 
.( 
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1 
 for nearchesalld ~x.c..:h(:l.nges of. records made under this 

2 sect,ion cUlU Lht! disposition "Of such requests ; !1. 

3 (c..:) ESTABLlSUMENT OF NA'1'J,UNAL REGISTRY OF' ABUSIVE NURSING 
, , , 

4 FACIL1'J.'Y W,()}{K~RS.-Title XI of the Social Security Act 'is amended 

5 by adding after section 1128E the following new section: , 

6 ' , "NATION~ REGISTRY OF ABUSIVE NURSING FACILITY WO,RKERS 

7 "Sec. i128F.'(al IN GENERAL .-The s~cietary shall est.abU,sh 

e a 'national data collection pro9r~m for the reporting of" 

9 informationdesc'ribed' in subsection, (b) ,with access as set forth 

10 in subsection' (c), and shall maintain a database of the 
'. ' 

11 inforfI\at~on col1ect~ed, under this sec.tion. 

12 n'(b) REPORTING OF ',::iNFORMATION .-EaghState shall report the, 

13 " information collected pursuant to sections 1819 (e) (2) (B); and 

14 1919(e} {2) (B) in such form and manner as the Secretary may 

15 prescribe by regulation~, 

16 II (c) 'ACCESS ,TO REPORTED INFORMATION:.- ',' 

17 II (1) AVAILABILITY,"'!'-'The informRti nn ; n the database 

18 maintained under th:i!CI RAr.tion shall be available,'purcuQ.nt 

19 t-,n procedur9S,maintainad under thio cc,c~ioni to=­
7.0 II (1\) 'Pedcrt:ll o.ndDtate' government a9'~m..;.it:!tf; 


21 II (D) nurAins' facil~ties ,t)d..1.Llc..:J.pating in 1::hc ,'" 


22 
 program Under title XIX ~LU skille~ nursing facilities 

23' pal~J;i~.i.,!,Jd.LlI19' in' t:l program under title XVIII; and 
< 

24 "(C),suc,h 'ot.herpersons,~s the. Secretary ,may 

25 
, , 

specify by regulation, 

, 26 'but ,only fOl' the.'purpose, of' detf'rmining the suitability for 

" .' ~ . , 
, ! .' 

, " 

http:available,'purcuQ.nt
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1 p.mployment' 'in a nurcing fo.cilH.y or sk.illed nursing 

? facilit:y. 

3 11 (2) INFORMA.'UON.-Thtl information in the databtu;e 

4 shall be eieut!)L' from, c1isclosure under 5, U. S. C. 552. 

!:i ~. (3) FEES F:Ol:{ J)l~CLOSURE.-

6 .. (A) IN GENERAL.-The Secretary may estaplish or 

7 approve reasonable fees for the dis~losure of 

8 information in such database. Tile amount of such a'fee 

9 shall be sufficient to recover the full costs of 

10 operating the datab<ise.'" Such fees shall be available 

11 to the Secretary or, in theSecretary's discretion, to 

12 the agency designated under this section to cover such 

13 costs. 

14 II (B) AVAlLAB,ILITY ,OF FEES .-Fees collected 

15 pursuant to this subsection,shall remain available 

16 until expended, in th~ amounts provided in 

17 appropriation acts, for necessary expenses Tp.lated tq 

18 the purposes for which the fees wer.p. assessed. 

19 II (C) TREATr>1ENT O~ FFP:S FOR PTJRPOSES OF CODT. . . . 

20 REPORTS. -An Pont. ; ty m~y not include .:l. fcc 8sseeeed 

2l pIlYF;\l;:1nt to thi9 Gubsection .:l.O a.n '.al] owable: lL~m on a 

, 2:2 coS!t report under· thio title or ti,tle XIX; If • 

~'".\ SEC. 4. EFFEC~IVE DATE.\ 
\ 

\ 

24 The provisions .0£ "~nd amendmp.nts .made by thiEl Act shall be . 

'25 effective on and after the date of enactment, without regard to 
\ 

26\ whetherjmplementing regulations <lire in effect. 

" , 
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Secretary Sbalala's FY 2000 Long-Term Care Budget Initiative 

Secretary Shalalas's FY 2000 Lons-Tenn Care budget initiative aims to achieve three goals: 

• 	 to reduce the institutional biDS in state Medicaid programs and increase the availability of 
consumer responsive home and community based services; 

to inorease assistance available to tluniIy and other informal caregivers who support • 
people With chronic illness and disability; and 

• 	 to remove barriers and create opportunities within Medicaid for people with disabilities 
who want to work so that they have secure health. care coverage and access to PA~. 

The lUiS package proposed here includes changes in laws and policies, research and 
demonstration, and technical. assistance activities. 

RELATIONSHIP TO WHITE BOUSE INITIATIVE 
y 

HHS is anxious i' ~ rk with the White House staff and the Department ofTreasury and OPM to 
develop a coord' d, com.prehensive l~mg.term. care strategy that addresses a range of services 
for the elderly and people with disabili' " We are pleased to have the opportunity to work with 
Treasury in designing the tax creditS ptiens and estimating their impact. Similarly) we will 
continue to work with OPM as the federal employees private long-term care insurance benefit is 
developed. 

SECRETARIAL WNG-TEMf CARE INITIATIVE! 3 ELEMENTS 

Secretary Shalala's long-tenn care initiative includes the following two elements: 

1. 	 Activitiu to Expand and Enhance Comtnltnity Services. A series of research and 
demonstration, technical assistance, and policy changes to address the institutional bias in 
Medicaid and offer consumers more opportunities and choices for home and community 
based services and support family caregivers; and . 

2. 	 Health and Ldhg-Tllrm Cal'e COl'ertlgefol' people with disabilities who work. A 
strategy to aggres$ively protllote the continuation and expansion ofMedicaid benefits for 
people with disabilitie~ who work. ,. 

These two elements are in addition to the comprehensive nursing home strategy that was roll~ 
out by the President on July ~1. 

In addition, long-tenn care initiative activities will be coordinated with chronic disease 
prevention initiative activities, where there is potential for joint activities toward similar or 

~Ull 

..,. 
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related ends. In particular, there will be close coordination with the IHS Elder Health. Care 
proposal (FY 2000 IRS budget request of$5 million) which has aB one ofits three focus areas 
the provision ofexpertise and technical assistance to tribal gt'oups on developing hOIIle and 
community based elder care programs. 

ELEMENT 1:.ACTIVITIES TO EXPAND AND ENHANCE COMMUNITYSERVICES.· 
HHS proposals to decrease institutional bias and expand home and co~unity based servwes 
and supportfamily caregivers (Total cost ofElement 1: $1.125 billion discretionary, $556 
million entitlement,. over five years). Element 1 includes fom components. 

lAo We propose to establish the "Bridge to Independence Program." to support states in 
reducing their reliance on nursing homes and inueasing the availability of home aDd 
comlDunity based services. The program will consist of; 

(a> a national lee.hnical assistance and l'esO\lree center; 

(b) a capacity building grant program to assist 20 states in building stronger 
foundations for eft'edive·and efficient community based services systems; and 

(c:) performance awards for pal"ticipating states that sueeessfully demonstrate their 
ability to reduce institutional use and expand COnSumer responsive bome and 
community services systems. 

The first component ofthe "Bridge to Independence~' initiative is the development of a national 
technieal assistance center. funded through the AoA budget, and administered in cooperation 
with HeFA, ADD and ASPE. Beginning in FY 2000, the national TA and resource center will 
be a vehicle that states and Indian tribes can draw on to help them. solve concrete problems 
around financing, capitation. case management, quality, consumer direction and the many other 
real problems faced by states trying to develop and expand home and community based services 
in a cost effective manner. The center will: 

• identify innovative practices across states, tribes, and communities; 

• share information and experience; 

.. conduct data analysis activities; 

.. plan and host forums, seminars and workshops; 

.. develop and support teams of state experts to visit and assist other states: and, 

• conduct specific training sessions at the request of states and tribes. 

The second component ofthe new program is the implelnentation of new state grant program 
in 20 states to support or-ganizing, operating and providing innovatWe home and 

PHOTOCOPY 
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community based senric:es that are consumer directed and eost effective. Grants funds may 
be used by states to bring together the stakeholders-consumers, providers and policy and 
program. peOple (including both state and tribal officiafg) to identify reform principals and goals, 
to identify conswner needs, to obtain Specialized expertise where it is most needed. i.e., to 

,
develop altem.a.tive financing designs, risk adjustment schemes, Wlsessment protocols and to 
provide gap filling services not normally provided within their state plans Or other services not ..~ 
provided statewide to aU Medicaid recipients; for example, counseling and training for people 
who want to manage their own attendant care, upgraded assistive devices to support independent 
living, creating new residential services etc. The product ofthe grant will be a state blue print for 
home and community based systems change and practical experience in testing new service 
modalities supported by the principal stakeholders. A percentaee of the funds allocated to the 
grant program will be set aside and targeted for Indian tribes to conduct the same activities; tribes 
will compete for the set aside fimds. 

The third component is the development and implementation of performance awards to 
NWard participating stat~ and tribes 'that demonstrate major gains in infrastructure development. 
collaboration across stakeholders. expanded participation in a high quality, cost effective system 
ofhome and community based services and reduced nursing home use. Selected states which 
meet peIfannance criteria after two years will be a.warded performance grants to be useQ to 
implement new aspects of their system design or to expand services to new populations. 

The total investment for the "Bridge to Independence" wonld be $37S million over lwe 
years, placed in the AoA budget, but jointly administered by HCFA, AoA, ADD and ASPE. ~ 
The $375 million. would be divided as follows: $5 million for the National TA Center; 5300 
million for the new state gr-ant program; and 570 million for the performance awards (each 
ove.- five yean). The FY 2000 total wID be: $75 mUllon. 

lB. Througb a newly established National Family Caregiver Su;p;port Program, provide 
families with assistance to support their eft'orts·in caring for their elderly disabled relatives '~, 

with chronic conditions.· The Administration ofAging will establish a national caregiver 

support program that offers assistance to families and other informal caregivers carin.g for people 

with chronic illness and disability. The program will: 


(a) create family earegiver support system through formula gr-ants to states; 

(b) foster innovation through state incentive grants awarded on a competitive basis; 

(t) enhance oagoing program performance througb evaluation and caregiver 

education about chronic diseases in collaboration with ASPE, CDC and OPHS. 


A multifaceted support system will be established in each state for f8IlJily caregivers, who 
provide the overwhelming rmijority ofall personal assistance to those with chronic illnesses and 
disabilities. All states will put in place five basic program components, financed by the formula 
grant and/or with funding from other sources. These components include: 

j, 
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• information for caregivers about resources that will help them in their caregiving roles; 

• assistance to families in"locating services from a variety ofprivate and voluntary 
agencies; 

• caregiver counseling, training and peer support to help them better cope with the 
emotional and physical stress ofdealing with the disabling effects of a. family member's 
chronic condition; 

• respite care in its many forms--provided in one's home, adult day ca:ra center or over a 
weekend in a nursing home or residential setting such as an assisted living facility; and 

• limited supplemental services to fill in a service gap that can not be filled in any other 
manner. 

To foster continuous prograni innovation, states will also compete for incentive gmnts that will 
integrate research, demonstrations and evaluations to test new approaches which will: examine 
differences in the types and amount ofsupport needed by families caring for persons with 
specific chronic diseases and for younger persons with. disabilities; better identify caregivers in 
crisis to prevent elder abuse; reach caregivers from diverse racial and ethnie backgrounds; 
approaches to supporting the efforts of Indian. tribes; and promote employer earelriver suooort 
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WHY CONSIDER LONG-TERM CARE POLICIES NOW 

• 	 Increasing interest in long-term care as the baby boom generation ages 

o 	 The number of elderly Americans -- including those age 85 years and older -- will 
double by 2030. 

o 	 The need for long-term care rises with age. Nearly half of all people age 85 and older 
need assistance with everyday activities. 

• 	 Heightened interest in helping people with disabilities receive personal assistance and 
other long-term care services 

o 	 Task Force on Employment of Adults with Disabilities 
. 	 . 

o 	 Bills (e.g., MiCASA, Kennedy-Jeffords) to expand options for home & community care 

• 	 Not likely to be significantly addressed by Medicare Commission 

o 	 No desire for large, new entitlement expansion 

o 	 Any new benefit likely to be prescription drugs 

• 	 .Congressional Republicans are sending signals that they support using FEHBP, MSAs 
and other tax incentive proposals to assist the elderly and people with disabilities 
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WHAT ARE THE PROBLEMS WITH THE LONG-TERM CARE SYSTEM 

• 	 Little private insurance for long-term care 

o 	 The Kassebaum-Kennedy law provided important tax clarifications that/have 
contributed to increased marketing and sales of private long-term insurance. However, 
few businesses offer policies, they remain expensive, and few people recognize the 
need for this insurance. Only 6 percent of the elderly and a very small percent of baby 
boomers have private long-term care insurance. 

o 	 Even if every baby boomer who could afford private insurance purchased it, less than 
one-third of long-term care costs would be paid for by private insurance in 2030. 

• 	 The financial and non-financial burden of long-term care can be devastating 
, 

o 	 About $25 billion was paid out-of-pocket on formal nursing home and about $6 billion 
on home health care in 1996. Long-term care expenditures account for nearly half (44 
percent) of all out-of-pocket health expenditures for Medicare beneficiaries. 

o 	 In addition, a significant amount of long-term care is provided informally, by families 
and friends. One in three (52 million) Americans voluntarily provide unpaid informal 
care each year to one or more ill or disabled family members or friends. 

• 	 Personal assistance and other types of home and community-based care are 
especially important to the 30 million working-age Americans with disabilities. 

o 	 Despite its institutional bias, Medicaid is the primary health insurer of personal 
assistance and other home and community-based services. However, in most cases, 
Medicaid does not cover people with disabilities earning more than about $20,000/year. 

3 
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OVERVIEW OF POLICY OPTIONS 


• Private long-term care insurance 

• Tax incentiv~s for the chronically ill, their caregivers and people with disabilities 

• Public program- options 

4 




PRIVATE LONG-TERM CARE INSURANCE: 
NEW LONG-TERM CARE OFFERING FOR FEDERAL EMPLOYEES 

• 	 Legislation could give OPM the contracting authority to offer Federal active workers, 
annuitants, and spouses private long-term care insurance. 

• 	 Workers, not the Federal government, would pay the full cost. However, participants would 
have the advantage of lower prices, due to the large number of Federal employees, and 
assurance of high quality products. People could choose a: 

o 	 "Core" policy, that includes the inflation protection, nonforfeiture protection (among 
others) and meets financial solvency tests, or an 

o 	 "Enhanced" policy, that includes the core plus options like .more generous nursing 
home coverage, a cash benefit, or adding a parent to the policy. 

• 	 Premiums would be based on the age of the insured. New employees could enroll when 
hired; retirees and spouses could enroll at any time with premiums based on health status. 

• 	 Rough estimates of partiCipation would be about 300,000 

• 	 Cost: Roughly $40 million in administrative costs over 5 years. 
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TAX CREDITS FOR PEOPLE WITH CHRONIC ILLNESS OR DISABILITIES 
OR THEIR CAREGIVERS 

• 	 Credit to offset long-term care costs for the chronically ill or their caregivers 

o 	 Lower credit. broader definition of chronic illness: $500 credit for people with cognitive 
impairment or chronic illness lasting more than 6 months that results in 2 or more 
activities of daily living (ADL) limitations or their caregivers. 
People receiving credit: 2.5 million. Cost: $3.9 billion over 5 years 

o 	 Higher credit. narrower definition of chronic illness: $1,000 credit for people with 
chronic illness lasting more than 6 months that results in 3 or more ADL limitations or 
their caregivers. People receiving credit: 1.8 million. Cost: $5.4 billion over 5 years 

Disabled children (usil1g a restrictive definition of "disabled) could be added to the 
options above; this would cost $400 million and $700 million respectively. 

Number of families with dependent receiving the credit could be broadened (e.g., 
give credit to all taxpayers who have chronically ill relatives living with them). 

Could target to community-based people with chronic illness or disabilities 

• 	 Credit for work-related expenses for people with disabilities 

o 	 Tax filers who are handicapped would receive a non-refundable credit of 50 percent of 
the first $10,000 of impairment-related work expenses. 
People receiving credit: about 300,000. Cost: $600 million over 5 years 
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PUBLIC PROGRAM OPTIONS 


• 	 Return to work options for people with disabilities (Kennedy-Jeffords alternative) 

o 	 Medicaid buy-in option: Expand eligibility and provide incentive grants for states to take 
up this option that allows people with disabilities to buy into Medicaid. Costs: $500 to 
800 million over 5 years . 

o 	 Medicare extension: Pay Part A premium for people leaving the SSDI work program. 
Costs: $300 million over 5 years 

) 

• 	 Policies to remove Medicaid institutional bias 

o 	 Allow states to use the "300 percent of SSI" rule for both nursing home residents and 
people using home and community-based care. Costs: $500 million over 5 years 

o 	 "Date certain"-like demonstration: Develop, test and evaluate a program for states to 
help people who live in nursing homes successfully transition to the community 
Costs: $56 million over 5 years 

o 	 "Bridge to Independence" grants: Fund a national technical assistance center and 
grants and awards to states to develop and test new community service models and 
promote statementoring, with Indian set-asides. Costs: $375 million over 5 years 

• 	 Grants to provide support for people who provide informal long-term care 

o 	 National family caregiver support program: Grants to states to assist families who care 
for elderly relatives with 2 or more ADL limitations and/or severe cognitive impairment 
(e.g., provide information, arrange for respite services) Costs:' $750 million over 5 years' 
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SUMMARY OF LONG-TERM CARE (LTC) TAX CREDIT OPTIONS, July 7 

# TAXPAYER ELIGIBLE QUALIFYING PERSON 
WI CHRONIC ILLNESS 

QUALIFYING OF 
CAREGIVER 

AMOUNTI TYPE OF 
CREDIT 

COMMENT 

1 Person with chronic 
illness 

Caregiver of person wi 
chronic illness 

2 + ADLS for at least 90 
days (certified) or mental 
impairment 

Has a dependent who 
meets the dependency 
test minus the income 
cap of $2,750 

r 

$500 
Partially refundable 
Phases out 

Not linked to any 
type of LTC 
payments or 
service 

2 Person with chronic 
illness 

Caregiver of person wi 
chronic illness 

3 + ADLS for at least 90 
days (certified) or mental 
impairment 

Not institutionalized for 
over half the time when 
LTC is needed 

Provides LTC in home or 
community for 
qualifying person 

Has a dependent who 
meets the dependency 
test minus the income 
cap of $2,750 

Provides LTC in home 
or community for 
qualifying person 

$1,000 
Non-refundable 
Phases out 

LTC is part of 
definition of who 
is eligible, not 
amount of credit 

3 Person with chronic 
illness 

Caregiver of person wi 
chronic illness 

3 + ADLS for at least 90 
days (certified) or mental 
impairment 

Has a dependent who 
meets the dependency 
test minus the income 
cap of$2,750 

75% of costs of LTC 
services 
Credit capped at $1,500 

J 

Non-refundable 
Phases out 

Amount of credit 
is linked to LTC 
expenditures 

. 

Dependency test: (1) specified relative or member of the taxpayer's household; (2) be a U.S. citizen or resident of Canada of Mexico; 
(3) not be required to file a joint tax return with spouse; (4) has gross income in excess of $2,750 if not a child; (5) receive over half of 
his or her support from the taxpayer. 

':5 
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THE PRES10£NT HAS StfNJ~~lA-:I"\X.V\q 5 THE WHITEHOUSE 

WASH INGTON ((Iliff;\3ou.>te ':> 
\. August 31, 1998. 

)RANDUM FOR mE'hlSIDENT 

FROM: PHILLIP CAPL~ 

SUBJECT: Long-term care initiative 

The attached SperlinglReed/Jennings memo seeks your approval of a package of 
recommendations on a long-term care initiative~ At your request, NEC/Ope ran a policy process 
to explore how such a package could be added to the Administration's tax cut package. TIle 
initiative would be fully paid for by postponing or modifying some of our tax cut proposals. or 
adding additional offsets. 

All ofyour acivisors agree on the components ofthe initiaTive, which include: 

Long-tenn care tax credit: broad~based. non-refundable $500 tax credit for people Ylith long-term 
care needS (defined as those having two or more limitations, e.g. bathing. dressing, toileting. • 
etc.), or for families who house and care for such relatives. The credit would be given on the 

. basis of illness, rather than expenses, in order to capture people who receive unpaid long-tenn 
care and would help 3.4 million people and cost $3.9 billion over five years. The memo includes 
a discussion of whether the credit should be (i) largef ($1000) and cover less people, and/or (ii) 
refundable, but your advisors agree on the credit as outlined. 

Tax credit for impaiDTJent-related work exgenses for people with Ois@i]jtje~: $5000 tax credit for 
personal and medical care expenses incurred at the workplace-- such expenses are often a pie­
condition for the disabled to leave home for work. 

. . 

Private long-term care jnsurance for federal workers: there would be no government contribution 
for this coverage, but OPM would set standards for the plans and sort them into benefit classes to 
facilitate informed choice. This would be viewed as a smaU but symbolic step. 

Approve _ Disapprove Discuss 

(0J_ Timing: There is a question of whether to announce this package in mid- to late-September, or to 
~~metime~~ECIDPC prefer to hold the $5000 impairment-related tax credit 

component fOf the State of the Union). While announcing the package soon would put you in a 
leadership position on this issue, it could also generate momentum for the Republican tax cut 
efforts; Hill Democrats thlnk. that inaction on the tax cut front is a good thing at this point. The· 
memo includes a lengthy discussion of whether to announce ~ow or walt, but bottom line: your 
advisors will come back to you on the timing issue in a couple of weeks once they have a better 
sense of how it would play on the Hill. 
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THE PRESIOf;NT HAS SEEN 
THE WHITE HOUSE . "f/r?; . 

WASHINGTON 

\ .. August 11. 1998 

MEMORANDUM FOR THE ~ENT 
FROM: 	 GENE SPERLING 

BRUCE REED 
CHRIS JENNINGS 

SUBJECT: 	 LONG-TERM CARE £NInATIVE 

cc. 	 THE VICE PRESIDENT; ERSKINE BOWLES, ROBERT RUBIN, 
JACK LEW, SYLVIA MATTHEWS, JANET YELLEN. MARIA 
ECHAVESTE, JOHN PODESTA, RON KLAIN.LARRY STEIN, 
RAHM EMANUEL, PAUL BEGALA, ELENA KAGAN 

Per your requ,est•. an. in~erag!=nc.y NSC.IDPC process examined IQng.-t,enn care policy options, 
specifically how long-term care options could be added to our tax cut package. This memo 
summarizes our recommendations on both the best policy arid the advisability of announcing .' 
such an initiative in August or September or waiting until the State of the Union. 

We developed a long-term care initiative that both as~ists people who provide or pay for long­
term care and encourages workers to purchase high-quality, private long-tenn care insurance. 
The centerpiece of the initiative is a broad-based, non-refundable tax credit for people with long­
term care needs or for families who house and care for such relatives. The credit could help 
defray the costs of formal care (e.g., home health care} and informal care (e.g., assisting parents 
who are bed~ridden). Second~ to complement the ongoing work of your Task Force on the 
Employment ofAdults with Disabilities. we could introdu.ce a tax credit of up to $5,000 for 
impainnent-related work expenses incurred by disabled individuals. Third, we could announce 
support for offering private long-term care insurance to Federal employees. which would have . 
virtually no costs and bipartisan support. The long-tenn care tax options cost a total of $4 billion 
over 5 years and $14 billion over 10 years, and would be fully funded by savings from 
postponing or modifying our budget revenue proposals, plus a few offsets that were in the Senate 
IRS bill. but that were not included in !.he final bill, or in yoU! FY 1998 budget. 

The timing of an·annoWlc;ement ofa long-term care initiative in a modified tax package depends 
on a number of factors that;will be discussed later in the memo. 

http:introdu.ce
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BACKGROUND 

This policy initiatille is motivated by an interest to address long·tenn care and issues facing the 

chronically ill, particularly the elderly. 


Unlike Social Security and Medicare, long-term care has received little attention. Republicans 

have begWl tOralse policy. options (e.g., MSAs for long-term care .in.their Patient Protection 

Act), but not aggressively. Along with the lack of coverage ofprescription drugs, the poor 

coverage of long-term care represents a major concern for the elderly and their families. 

Medicare pays for only a limited amount of long-tenn c;are, and private insurance even less -­

only 10 percent of home health care and 5 percent of nursing home care. As a result, long-term 

care costs account for nearly half of all out-of-pocket health expenditures for Medicare 

beneficiaries. 


Concern about long-term care costs is not limited to the elderly and people with disabilities. 

Their children, other relatives and friends provide a large amount of formal and infonnallong­

term care. According to an HHS study that has not yet be~n released, one in three Americans 

voluntarily provide some unpaid informal care to an ill or disabled family member or friend. 

Over 90 percent of people with three or more limitations in activities of daily living (ADLs) 

living in the community receive some kind of infonnal care, most often from a spouse or relative. 

This means that middle-class families may find themselves caring both for their parents and their 

children. .. 
 .' 
A second mo~ivation for this initiative is to make our targeted tax cut package include a more 
progressive, senior-focused tax option. Most people with long-term care needs have lower 
incomes. For example, the poverty rate for the eJdedywith two or'more limitations in ADLs is 
twice asrugh as the rate for all elderly. 

POLICIES 
The proposed long-term care initiative would consist ofthree policies: J;wo new tax credits plus 
offering quality private long-term care insurance to federal workers. Savings to pay for this 
initiative would come from new offsets and savings from postponing or modifying our existing 
tax cut proposals. 

1. LODe-term caR tax credit 
The centerpieCe of the long-term care initiative would be·a tax credit for people with long-term 
care needs or the families who house and care for such relatives. A $500, non-refundable' credit 
would cost $3.9' billion over 5 years and 512.4 billion over 10 years (according to preliminary 
Treasury estimates) and would help a total of 3.4 million chronically ill indi viduals (described 
below). People with long-term care needs are defined as baving two or more limitations in 
ADLs (bathing, dressing, eating, toileting. transferring and incontinence management) lasting for 
longer than six months or severe cognitive impairment, as certified by a doctor. Virtually all 
people who meet these criteria need some type of long-term care, The credit would be given on 

. ' .. ' .. , . ,,'," " . '" '.' ," 
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the basis of illness rather than expenses because, otherwis~, it would not help people who receive 
unpaid long-tenn care. For example, a wife who cares for her husband herseIf rather than 
paying someone to do it would not recei~e a credit if it were based on receipts for long-term care· 
expenses. This approach is also easier to administer than alternatives. About 1.7 milJion 
chronically ill individuals wouiddirectly get this credit on their own tax returns. 

Certain families with "dependents" with long-term care needs could also receive the credit. 
Under current law, adults can be claimed by tax filers as dependents if they are related, have very 
low income, and receive at least half of their support from the tax payer (among other criteria). 
Adult dependents are generally not required to file tax returns themselves. For the purpose of 
this credit, we would broaden the definition of a "dependent" to include a person who needs 
long-tenn care (described above), lives with the family member, and generally does not have any 
income tax liability. Because by definition they live in the corrununity. dependents are rarely 
nursing home residents. Simply stated, this allows families (other than spouses) Who hou.Cie and 
care for relatives needing long-term care to apply for the credit on their behalf. lbis improves 
the ability.ofthe .credit tohelp..people.who do not have enough income. to file tax.retwns, 
although it does not help the elderly with no tax liability living alone or outside of their relatives' 
homes. Another t.7 million families would get the credit in this way. 

Over half of the chronically ill individuals benefiting from this credit are elderly, since the 
need for long~tenn care increases with age. Preliminary conversations with aging advocates 
suggest that this tax credit would be well received. However, private Jong-term care insurers 
could oppose the credit for fear that it will decreaSe interest in insurance since people may think 
that tbe credit protects them against long-term care costs. 

Key [sslies 
Should the credit be refi,mdable? A large proportion ofpeople with long-term care needs are 
low~income and do not have tax liability. Refundability could improve the effectiveness of this 
policy at reaching its target population. 

Pro: 
• 	 An additional several hundred thousand people would benefit from the credit if it were 

refundable, and, for those with a low tax liability. they would get the full amount ofthe 
credit. 

CODS: 

• 	 It adds complexity to the policy because it creates a Deed to exclude certain groups. A 
large nwnber of non-filers with long-term care needs are already receiving assistance 
through SSI and Medicaid if in a nursing home. Because a refundable credit would count 
against their eligibility for these programs, it makes sense to exclude them from the 

.. credit. However, this would be difficult, administratively and politically. 

• It could jeopardize the initiative. Although we have been successful in our support for 
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the refunaability of the E.LT.C. despite the strong Republican opposition. adding another 
refundable credit could risk the passage of the initiative and potentiaJly undermine 
support for existing refundable credits as well. ' , 

.. This proposal, as a refundable credit, may· not be administrable at acceptable levels of 
compliance and intrusiveness. .. , . . 

ShOuld ~e ~yea lai~er credit to feW people or a smaller cilldit to more 'pe.ople? If we make the 
definition of nceding long-term care stricter (i.e., three or more ADL limitations as opposed to 
two). fewer people would be eligible but we could increase the credit amount within the budget 
constraints. 

Pros: 
, Raising the credit amount to $1,000 w,?uld make the amount more meaningful. For 

example, it is enough to purchase a few hoW's of respite care per week. 

Eligibility based on two or more limitations in AnLs could be more subject to fraud, 
since it is a less strict standard. 

.. 
Even with $500 credit and the broader definition ofneeding long-term care, the policy 
helps a subset of the people who need Jong~tenn care or their families. According to one 
estimate. about 50 million Americans provide some type of informal long-term care to 
family and friends. 

• 	 Be~aU~el1l9$t pepple m.eetigg the stricter definition (three plu& limitations jn ADts) are, 
ill enough to requ.ire institutionali1.3tion. even a $1,OOQ may be perceived as being too 
small relative to the larger costs incurred by these people and their family. 

2. Tax credit for impairmerlt-reJated work expenses for people with disabilities 
To complement the work oftbe' Tas~ Foree on Employment ofAdults with Disabilities, people 
with disabilities could receive a new tax credit ofup to $5,000 for their impainnent-related work 
ex.penses. This credit could be used to offset expenses for persOnal care in the workplace, for 
example, which is often a pre:condition for leaving home for work. A similar credit was in the 
Health Security Act and a Republican "retum-to-work" proposal this year. It costs about 5500 
miUion over 5 years, $1.2 bUlion over 10 years, and helps about 300,000. 

Key IsslI.e. 	 . 
Should this credit remain as part oithe lon~-~DD care initiative or be saved for a separate 
iODouocemeD1? Although this credit can be considered a long.tenn care policy, it also fits in the 
context of return-to-work policies for people 'With disabilities and could be announced by itself or 
_nion. 

4 
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• 	 Omission of a policy for people with disabilities within a long-term care initiative would 
be noticed. There is a heightened attention t!J disability issues both in Congress and the 

. community, and especially close attention is being paid to Administration actions. Even 
the aging advocates support including people with disabilities to avoid this criticism, 

Cons: 
• 	 The disability community seems happy with the Administration's work on the Ieffordsw 

Kennedy legislation, so that an additional policy at this point may not be needed. 

• 	 Since we do not exclude people under age 6S from the long-term care tax credit, we 
\!Vould be helping people with more severe disabilities even if we dropped this specific 
credit. The overlap between the two credits, however, may be low. 

3. Qfferin~ Driyate long-term tare insuranee to Federal workers 
The third piece of the initiative is the small but symbolic non-tax option to offer Federal 
employees an'd'atuiuitants'a range dfhigh-quality private Jong':term care insurance policies. 
There would be no Federal contribution for this coverage, but Office of Personnel Management 
(OPM) would set standards for the plans and sort them into benefit classes (e.g .• "core" policy 
plus several types of"enhallced" policies) to facilitate informed choice. A seriously flawed bill 
to allow aopen-ended long-term care insW'ance option was introduced by Representative Mica 

,. 

(R·FL) last week. Democratic members of the Civil Service Subcommittee, plus some 
Republicans (e.g .• Connie Motrella), have expressed interest in a substitute: Proposing an 
alternative would add to our series ofpolicies for Federal workers that demonstrates oW' 
leadership as a responsible employer. 

Key Issues. None on policy grounds, although it is not a tax policy like the others. ~owever, 
your advisor,s recommend that we act on this as soon as possible to preempt 'the Republicans 
from claiming the policy. . 

4. Offseti 
This long-term care initiative would cost about $4 billion over 5 years and $14 billion over 10 
years. It could be offset by modifying our existing tax package and adding a few new policies. 
First, we 'You,l~J?O~~n~ .t~e e~ect~ve date ofour proposed tax ini~~~~v~s untill~uary, I, 2000. 

rn Given the Year 2000 problem, we would probably have to do so regardless. Second, we would 
,\.Y;, scale back the child and dependent care credit (make it a 40 percent credit as opposed to SO 

'. percent and slow the phase-down), 1hlrd, we would add two new policies that were in the 
Senate IRS package. but weren't included in the fiual bill and that were in your FY 1998 budget. ~ 
The first is to modify the Foreign Tax Credit canyover rules; the second is to reform the 
treatment of Foreign Oil and Gas Income and dual capacity taxpayers. 

5 
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Key Issues. None on policy groUl'l,ds, although like any offs~ts, they are not universally liked. 

I 

RECOMMENDATIONS. Your advisors (Chief of'Staff. Office of the Vice President, NEC. 
DPC, CEA. Legislative Affairs. Treasury and OMB) generaUyagree on all of the components of 
this long-term care initiative. On the issue of refundability of the long-tenn care tax credit, we 
recommend against it In particular, NEC. DPC Treasury and Legislative Affairs fear that 
making the credit refundable could spur an overall attack against refundabillty and jeopardize the 
gains that we have made on the E.LTC. It does. however, leave us somewhat vulnerable to 
criticisms that it istegressi:ve ..We suggest responding to this concern by stating that we are 
willing to work with Congress to make this credit more progressive. There is also agreement 
choose a broader definition of eligibility (two plus limitations in ADLs) even though we would 
have to lower the credit to make it affordable. This could help broaden the base of support for 
the initiative. Finally, even though the credit for people with disabilities could be part of the 
long-term care package. we recommend making it a separate announcement. NECIDPC think 
that this credit might be best announced in the State of the Union, since it is likely to be 
recommended by the Task Force's November report and such an 8.lUlouncement would be viewed 
as acting on that recommendation. . 

Long-term care tax credit: 

~ Include refundable credit 

~ Include non-refundable credit (RECOMMENDED) 


Do not include in the package 	 • 

Tax credit for impairment-related expenses for people with disabilities: 

Include tax credit for people with disabilities 


''SJ Do not include in the package (RECOMMENDED)' 


Off.rin~v.t.lOng-temrc~ insurance to federal employees: . 

Inelude in package (RECOMMENDED) 

Do not include in the package 


Discuss some or all options further 

ISSUES RELATED TO THE TIMING OF AN ANNOUNCEMENT 
Assuming that the long·tenn care initiative and modified tax cut package are acceptable on 
policy groU1lds, the next question is about timing ofan announcement. The following outlines 
the pros and cons of announcing this initiative in August or early September. 

Pros: 

• 	 Secures ownership of the long-term care issue. A strong, a.f'fiimative long-term care 
message would not only be popular amongst the elderly, people with disa~i1ities and most 

6 



'~.EP-01-1998 13: 16 MOSCOW STAFF OFC 	 36502 P.00'3 

advocacy groups, but it would probably be weU received by vatidators whothink that this 
is the greatj" Wltoucbed baby-boom issue. This could complement and affirm your 
leadership on major. societal issues facing the country·in the next century. 

• Provides an alternative to private long-term care insurance aDd MSAs as the only 
. solution to the problem. In September. the Republicans will probably take up the Mica 
federal employees' private long-tenn care insurance proposal and the Senate Patient Bill 
of Rights legislation that expands MSAs to include long.term care expenses. The 
mainstream advocates are concerned about the singular focus on private long-term care 

. insUrance and MSAs, since they wiUnot come close to covering the costs of long-term 
care. Even the insurance industry, in its most optimistic projections, does not foresee that· 
private insurance will cover even halfof long-tenn care costS in thirty years,· However, in 
the absen~e of alternatives, some may feel some pressure to support the Republicans' 
proposals. . 

•. 	 .Confirms o,ur support for responsible tax tuts. Presenting a tax cut package with 
explicit offsets would·reaffmn that we support tax cuts, so long as they are paid for. As 
such. it could complement our Save Social Security First message. These credits also are 

. attrac~ive .altem~tiyes t9 some of the Republica,n proposals, .sin~e they focltS on the . 
elderly ~d people with disabilities who have lower income. 

.. 

. Cons: 

• 	 Could'pro~ide impetus forab. unacceptable tax eutthis year~ The proposal would 
come at a time when Congressional Democrats, especially in the House. see the Social 
Security First message as strong and simple. They would probably perceive a new tax 
package as clouding that message. Also, Gingrich has been musing about settling for a 
taX ,cut 'this year of$70 billion or even less, so that our announcement ofa revised tax . 
package orabout $30 billion could be read as a sign that we are mUing to deal with the 
Republicans on their tax package in Sc:ptember and make our rule of not using the surplus 

.. less clear as well. Fi.ruilly, given that our revenue raising provisions are unpopular on the 
Hill, an announcement with an attractiv~ set ofoptions could increase the chances of a tax. 
cut that taps the surplus. . 

• 	 Democrats may prefer marriage penalty regardless. The new package could have 
somewhat limited value for Congressional Democrats because it does not include 
marriage penalty relief. wruch.is their main concern. . 

• 	 May appear politi~al and not reteive the attentioD arid vaUdation that it deserves. 
Since it is unusual to propose policies with budget implicatio.ns outside of the State of~e 
UDion and Budget process, the timing of the announcement, rather .than the substance of 
it,'may be what the press focuses on. 
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RECOMMENDATIONS. Your advisors generally do not recommend an August or early 
September announcement. The importance ofthis initiative to your overall policy agenda would 
probably be obscured by a media focused on the timing. Moreover. Republicans could seize on 
the announcement to generate momentum in September for their tax package or one that uses the 
surplus. It appears. at this point, that Democrats think that inaction on the tax front is a good 
outcome for them. 

ver, we think that on ber. At that 
point, we will have a etter sense of the potential ramifications of the announcement for 
Congress. ' Wecao: also assess when and how we can make this ann6unccment so it clearly gets 
the attention it deserves and puts you in a leadership role on this important issue. 

Announce in August or early September 


Revisit timing decision in mid-September (RECOMMENDED) 


Discuss further 
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