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Drug Benefits For Medicare Are Proposed 
By Democrats' 
By ROBERT PEAR 

ASHINGTON, May 

10 -- Congressional 

Democrats rallied 


today around a bill that 

would offer prescription 

drug benefits as part of the 


. Medicare program, in 
contrast to the approach 
favored by Republicans, 
who want to subsidize 
private insurance to help pay 

. such costs. President Clinton hugged Betty Dizik, a 
Medicare recipient, yesterday after she 
spoke at the White House about the high .Several dozen House and 
cost of prescription drugs. Speaking in Senate Democrats joined in 
support of Mr. Clinton's plan to offer drug a display of unity at the benefits through Medicare, Ms. Dizik said 

White House, where they she would vote for the president again if she 
said they had agreed on a could. 
proposal to offer coverage of ----------:---- 

prescription drugs to all 

Medicare beneficiarie~ -- 39 million elderly ordisabled people. 


The proposal is similar to one offered by President Clinton, but it is 

somewhat more generous to beneficiaries and somewhat more 

expensive forthe government. 


Mr. Clinton arid lawmakers appeared in the White House Rose 

Garden with Betty Dizik; a 73-year-old widow who said she 

sometimes skipped prescribed medications for diabetes and a heart 

condition because she could not afford them. 


"I am not asking for a handout or for charity," Ms. Dizik said. "I am 
willing to work and do my part. I am just asking for a little help." 

The Democrats'proposal is embodied in a bill introduced today by 
the Senate minority leader, Tom Daschle of South Dakota, with 32 
of the 45 Democratic senators as co-sponsors. The House 
Democratic leader, Representative Richard A. Gephardt of Missouri, 

lof3 5111/2000 7:55 AN 

http:tif.rION.AL
http://www.nytimes.com/Jibrary/politics/051100medicare"drug.html


Drug Benetits For Medicare Are Proposed By Demo,crats http://www.nytimes.comllibrary/politics/0511.00medicare-drug.html 

said he would soon intr9duce a'bill neaify identical to the Senate 
measure. 

In a Congress controlled by Republicans, the Democrats have no 
chance of seeing their bills enacted. But they hope that by taking a 
unified position, they can put pressure on the Republicans to enter 
negotiations leading to the enactment of Medicare drug benefits this 
year. 

Vice President Al Gore and many Congressional Democrats have 
denounced the Republicans as slow to act on the issue. 

But the president sounded more cooperative today. "We all k,now we 
can't achieve our efforts without bipartisan support in the Congress," 
Mr. Clinton said. "That's why, just as we are tryingto do with the 
patient's bill of rights, we want to reach across the aisle to encourage 
Republican support, as well. This can and should be a truly 
bipartisan effort." 

The Congressional Democrats, like Mr. Clinton, say Medicare. 
should cover half of a person's drug expenses up to certain limits -
half of the first $2,000 in drug expenses starting in 2002., The ceiling 
would rise gradually. By 2009, Medicare would cover half of the 
first $5,000 in drug expenses. ' 

'Some drugs cost much more than $5,000 a year. The'Congressional 
Democrats would provide assistance for people with very high 
expenses; Medicare would pay their drug costs after they spent 
$3,000 or $4,000 of their own money. 

Mr. Daschle said his bill "dedicates $50 billion" to insurance 
covering such catastrophic expenses from 2003 to 2010. By 
contrast, the president requested $35 billion for the years from 2006 
to 2010. 

Republicans are developing their own proposals. The chairman of 
the Senate Finance Committee, William V. Roth Jr., Republican of 
Delaware, is drafting legislation but has not given any hint of the 
details. House Republicans are fleshing out their proposal, under 
which the government would subsidize private insurance to help pay 

, drug costs for Medicare beneficiaries. 

,Congress and the administration are both scrutinizing drug prices. 
Federal officials said they were investigating several drug 
companies to see if they had overcharged Medicaid, Medicare or 
other government programs by overstating their wholesale prices. ' ' 

The American unit of Bayer A.G., the German drug company, said 
it had begun talks with the Justice Department in the hope of 
reaching a settlement over drug prices that ·would avoid costly 
litigation. ' 

In another sign of concern about drug costs, Senator James M. 
Jeffords, Republican of Vermont, introduc'ed a bill that would make 
it easier for Americans to import medications from Canada, where 
drug prices are often much lower. 

20f3 5111/20007:55 AM 

http://www.nytimes.comllibrary/politics/0511.00medicare-drug.html


Drug Benetits For Medicare Are Proposed By Democrats http://www.nytimes.com/library/politics/0511 OOmedicare~drug.html 

. Under Mr. Jeffords's bill~ Americans could import a limited amount 
ofprescription drugs, perhaps a three-month supply, for personal 
use. In addition, pharmacists and wholesalers could import certain 
prescription drugs and pass the discounts on to American 
consumers. 

., ' 

The drug industry opposes the bill, saying it could expose, . , 
Americans to adulterated or counterfeit drugs. But the bill instructs 
the Department of Health and Human Services to regulate imports 
to ensure that drugs are safe and effective. 

Mr. Clinton and Congressional Republicans generally say that' 
'Medicare drug benefits , should be enacted as part ofa more 
comprehensive effort to re~amp Medicare. 

Chris Jennings, the president's health policy coordinator, today 
commended thesPQnsors of an ambitious bipartisan proposal to 
redesign Medicare, Senators John B. Breaux, Democrat of 
Louisiana, and Bill Frist, Republican of Tennessee. Mr. Jennings 
said the senators' efforts were "quite, encouraging." . 

, Ask questions about National News and tell other readers what you 
know in Abuzz, a new knowledge network from The New York 
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ABC NEWS 


. View Related Topics . 

SHOW: WORLD NEWS TONIGHT (6:30 PM ET) 

May 10,2000, Wednesday 

·TYPE: Newscast 

· LENGTH: 465 words 

HEADLINE: PRICE OF PRESCRIPTION DRUGS HOTTEST ISSUE IN POLITICS 

ANCHORS: PETER JENNINGS 

REPORTERS: JOHN COCHRAN 

BODY: 
PETER JENNINGS, anchor: 

When the election gets closer this year, the issue is getting the most attention may be different than they 
are right now. But right now jUdging by the political parties, the hottest issue is the price of prescription 
drugs, especially for the very valuable group of voters eligible for Medicare and those not too far off. 
That's where w~ begin tonight. Today, the Democrats have raised the stakes. And ABC's John Cochran 
is in the Clinton White House. John: 

JOHN COCHRAN reporting: .' 

.(OC) Peter, you are absolutely right. With their new proposal, the Democrats have raised the stakes, not 
only that, to put more pressure on Republicans to act on prescription coverage. . 

(VO) The president decided to do back a proposal from House and Senate Democrats that is more 
generous than the one he proposed earlier this year. 

President BILL CLINTON: This is not about winning a political fight. It's about giving people a chance 
to fight for a good, long life. . ., 

COCHRAN: (VO) The new plan would give Medicare recipients the option of paying about $ 25 a 
. month. In return, the government would pay for half of their prescription costs, up to $ 2,000 a year the 
firs~ year and even more later. It would also pay a large part of catastrophic expenses for people . 

· suddenly hit by huge drug bills. . 

Senator TOM DASCHLE (Minority Leader): So, if your bill is $ 800 a month, Medicare would pay at 
least $ 400 of that bill. . 

COCHRAN: (VO) Politicians are focllsing on prescription drug~ because the conventional wisdom is 
the issue that matters to elderly voters and they go to the polls in large numbers. But a new ABC News 
poll has a surprise: middle-aged Americans, 45 to 60, also care about prescription coverage. Sixty-four 
percent saying prescription coverage by Medicare is very important in their vote this fall and they are 
much more likely to vote than the elderly. Those in middle age often have parents with big drug bills 
and they know they will soon be joiningthe ranks of the elderly themselves. To deal with those 
concerl1s, Republicans have come up with more modest proposals that would help the elderly pay for· 

'. private insurance policies that would cover drugs. But Republicans are worried about losing control of 
the House this fall and seem eager for a compromise with Democrats. 
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. .. 
Representative DENNIS HASTERT (Speaker of the House): We're going to move forward. We're 

· looking forward to working with the White House, ifthey ask us to do that. And I am sure that they wilL 

COCHRAN: A deal on prescription drugs is by no means certain, Peter. But in an election year short· 
on issues, our new poll show more and more voters care about this one. . 

JENNINGS: Right now. Thanks very much. John Cochran at the White House. 

· LANGUAGE: English 

LOAD~DATE: May 11, 2000 

FQCUStM 
Search: General News;inedicare and prescriptiondrugs 
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AGING ORGANIZATIONS 

. . 

STATEMENT BY LEADERSHIP COuNCIL OF AGING ORGANIZATIONS 

RESPONSE TO THE . 
SENATE DEMOCRATIC LEADERSHIP PRESCIPTION DRUG PLAN . 

PRESS CONTACT: 	B~LINDBERG FOR IMMEDIATE RELEASE 
202-789-3606 MAY 10, .2000 

Today, the U.S. Senate Democratic Leadership will introduce its Medicare prescription 
drug benefit legis1ation, which it hopes Congress will consider this year. The Democrats' 
legislation is consistent with the Leadership Council ofAging Organizations' (LCAO) 
statement ofprinciples oli a Medicare prescription drug benefit. The legislation meets the 
principles ofcreating a voluntary .. comprehensive prescription drug benefit that is available 
to all Medicare beneficiaries regardless ofincome or health status. 

In a letter to Minority Leader Tom Daschle, James Firman, President and CEO ofthe 
. 	National Council on the Aging, stated "We are particularly pleased that the proposal 

provides direct assistance to aU beneficiaries to help pay for coverage, not jru,1 those who 
are poor. As you know, approximately 6.5 million seniors with income above 150 percent 
ofpoverty do not have any prescription drug coverage." 

Martha A McSteen, President ofthe National Committee to Preserve Soc.ial Security and 
Medicare, said, "Americans seem to be behind the approach taken in. the Democratic 
legislation."· She cited her organization's new poll conducted by Peter Hart Research, 
which revealed that "Seventy percent ofall Ameri~ support the direction taken in this 
new legislation, and a majority consider it a top priority for Congress this year. The public 
wants the real McCoy - not a means-tested pIan or a plan based on private insurance, but, 
instead, coverage through Medicare for all seniors for at 1east part ofthe costs of 
pharmaceutical medications." 

The LCAO is very concerned that any newprescription drug benefit protect all 
beneficiaries from burdensome out-of-:pocket expenses andunaffordable cost sharing. The 
Democrats' bill is sensitive to low- and middle-income individuals by first, enswing the 
availability ofa benefit and not relying on the private insurance market to offer such a 
policy, and seconrl, by eliminating the cost sharin:g and premiums for the lowest income 
beneficiaries. . . ' . 

- more
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Accordlng to Brian Lindberg, Chair ofthe LCAO Health and Long-Term Care 
Committee, "We are particularly pleased to see a realistic and long-term funding 
commitment for the prescription drug benefit. The commitment ofsignificant resources to 
tlle basic benefit and t() catastrophic coverage over ten years is a pledge that all older and 
disabled individuals in fee-fur-service Medicare and Medicare+Choice will have affordable 
access to prescription drugs~ Further, this is not a means-tested benefit - it preserves 
Medicare's univeIsalappro~" , 

Finally~ the LCAO looks forward to working with PresKlent CJinton and Congress to 
provide a prescription drug benefit that is atlbrdable, us~ and cost-saving to all 
Medicare beneficiaries; , 

In February~ 33 member organizations ofthe LeAO sent a letter to each member ofthe 
House and Senate outlining the critical ;isSues that must be addressed in auy Medicare 
prescription drug benefit that will gain their support. The LCAO clearly stated that the 
principles set forth in that communication were essential elements that must be 
incorporated into the biIIs'that were being drafted. The following are some ofthe LeAO 
principles:" 

Benefits 
• 	 Medicare should guarantee access to a voluntary prescription drug benefit as apart of 

its defined benefit pa~e. 
• 	 Medicare's contribution toward the cost ofthe prescription drug benefit must keep 

pace with the increase in prescription drug costs and not be tied to budgetary caps .. 

Cov~rage 

• 	 The Medicare prescription drug benefit should be available to all Medicare eligible 
, \ 	 ' 

older Americans and persons with disabilities, regardless ofincome or health status. 
• 	 The Medicare prescription drug benefit must be voluntary and provide safeguards 

against erosion ofcurrent prescription drug coverage provided by others. 

AtJordability 
• 	 The firi.ancing ofa new Medicare prescription drug benefit should protect all 

bene:ficiaries from burdensome out-of-pocket expenses andunaffordable cost sharing, 
partic'ularly low-mcome beneficiaries. . 

• 	 TIle government subsidy muSt be sufficient to guard ag~t risk selection and to 
provide an attractive benefit design. 

I 
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"Taylor, Bridgett" <Bi'idgett.Taylor@mail.house.gov> 
·05/12/200009:29:46 AM 

Record Type: Record 

To: Jeanne Lambrew/OMB/EOP 

cc: 

Subject: FW: Prescription drugs in defense bill 


Here's the stuff I mentioned last night. WOW!!! Thanks again for last 
night. It was wonderful!!!· When you get a chance Lwould like' to talk 
about this CHIP thing more. 

BT 

> ---------
> From: Stein, Todd' 
> Sent: Thursday, May 11,20005:59 PM' 
> To: Droskoski, Amy; King, Andrea; Montgomery, Anne; Beausang, Beth; 
> Taylor, Bridgett; Pesanti-Payson, Debbie; Dehoney, Eleanor; Sheiner, Jon; 
> Fo!k. Karen; Lightfoot, Karen; Ne!son, Karen; Kapsa, Michael; Giu!i, 
> Steve; Heuer, Tate; Vaughan. Bill . 
> Subject: . Prescription drugs in defense bill 
> 
> *** Message opportunity on prescription drugs when House considers 'Defense 
> Authorization bill next week *** 
> 
> Yesterday, in the Defense Authorization bill mark-up, the Armed Services 
> Committee (HASC) approved a proviSion, with the support of Committee 
> Republicans, to extend a federal government-run prescription drug benefit 
> to a segment of the Medicare-eligible population (military retirees), in 
> which a federal agency negotiates prices on behalf of beneficiaries (more 
> details below). 
> 
> In order to include this provision, HASC requested and received from Ways 
> and Means a letter waiving Jurisdiction, in order to ~void sequential 
> referral; Therefore, Ways and Means has assented to expanding a 
> government-run prescription drug benefit for one segment of the Medicare 
> population, at the same time that its GOP leadership criticizes Democrats 
> and the President for proposing a government-run benefit for the rest of 
> the Medicare population. , . 
> 
> During debate, Rep. Allen asked Personnel Subcommittee Chairman Steve 
> Buyer whether the Tricare.Senior Pharmacy Program was run by a government 
> agency, the Defense Department. Buyer said yes. Rep_ Allen asked whether 
>', pharmaceutical prices for beneficiaries were negotiated by agovemment 
> agency, the Defense Supply Center in Philadelphia (DSCP). Buyer said yes, 
> Rep_ Allen asked whether he considered this a "price control." After 
> hemming and hawing, Buyer essentially admitted that yes, it was a form of ' 

I 
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> price control. 

> 

> The provision, called Tricare Senior Pharmacy Program, extends 

> prescription drug benefits to all 1.4 million Medicare-eligible military 

> retirees and family members (600,000 of which already are eligible because 

> they live close enough to a military facility). It gives them access to ' 


" > the Tricaremail order,and retail programs, According to CRS (RS20295), 
> some drugs are obtained at tlie FSSprice, while the DSCP uses the VA 24% 
> discount as the starting price, and often gets discounts of 24% to 70% for 
> its beneficiaries. 
> 
> This program was a key piece of the Democratic military health care 
> legislation put forth by Reps. Abercrombie, Taylor and Skelton, so care 
> must be'taken not to jeopardize support or enactment of the provision. It 
;;. was included in the Personnel Subcommittee mark by Rep. Buyer and included' 
> in the full Defense Authorization bill without dissent among Committee 
> Republicans or Democrats. 
> 
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a1Jove is ill'AStr:at:ive. Through the aetlon ofthe premi . 8,. an incrca.se in the private en· 
zollment proportion relative to prc::sent law would tend to further: increase fee..fOT*serVice premi
\Ws, by lowerina the weighted a"erap premium. Under the Medlcaro Commission·s twa alter
native piopMals, enrollaneql was estimated to inerease by ebout 6 to 8 ~p points but the 
imp8.ct of the current biJl could be significantly different:. 

As indicated abo~jt. substantial part ofthe illustrative inerease in f'ee..for-service premiums is 
due to the 12wpen:iut. factor in the pre.mi\1m formula; tarher than the. aotualleve1 ofSMl proun.. 
UD'Ui> as a ~tage oitata'[ Medicare'GOsts (currently emimat«f to be 9.8 percent itt 2003). lbe 
Medicare COunnlS8l.oD"s inteDt was ~r bmofici.aries in 8;~ pla118 to pay the same pro
portion oftotal MedioaR= cOsts as would happen undGr present law (once the: home health COStS 
transferred to SMl have been fW1y reflected in the SMl premium). This proportion had beea eg... 

. timated. at ro\lJblY 12 percent at the time ofthe COJUlfssion'$ deliberations. Under CUII'eItt pr0
jections, the ptC!ient lawperccatago is estimated to inaease gradually ftom about: 10.1 percent in 
2004 (when the home health cost is fully reflecred) to an. estimated 10.8 pcrcenl in 2010. 

Mr. Stuk also asked about the cost ofhighooptiOl1 coverase compared TO the stan~ option. In 
the a~ 1)£an&el.emion by beneficiaries. we estIntate the followiag costs and premiums un· 
der the prqposaJ for fee-fOr-service benoficiaries in 2003·(fOr beneficiaries with i.Dco1nes above 
the section 2229 tbteshold): 

~o!!!!G! 
-Man&iy 

s£1S 
MoJl&i;v 
~ 

~ 

5S!l' • 
Am1ua1 

e£!IDlUJJI 
Sta.IdaItS Dptic:dl"....._••~,........;........._.'", 
+ ~'biG~........... t ••••••••,. 

+ cIrua. ~.......-............ ............ 
Subtotal, addiliOllal covereaes ."l'..... 

Hf~OJtdoa ...__...... ....." ••'"'........,.... 1686.50 $184.11 SS,238 S2.217 

$564.00 ".768 197'1 

4S.83 530 S50 
16.61 920 690 

122.50 1.470 

In practice, ~wever., it is very likely tbat beneficiaries dtoosi,nl biab-option plans would ~ 

have p.r.er health c;m, GO&tS thaD those choosJng staAdarcl-qptlon pt.. 'Ihis tcltllt could. in

~ tho eo. oftbc supplementary CXJ1IeI'age substantially, causing hfgh-opticm plans to face a 

temJinal ""8lUiselection ~"with stacU1y iDoreasilll ptCII)iums and docUnipg enrc>lbnCDL 

Lirniti.rJg enrolhnent in ~on,lIDs to a ona-timcopponuaity at initial cliJibiUty would 

$Ubstanda11y reduce or eliminate tbia problem. and we uudentand that SenatolB Breaux and Prist 


. have speci.tled this modification to theit original bm.· , . 
We CiWlOt C»Dlmeilt at this ~ about r.bD fiaancial statuS oftll8 Medicare prosram or its general 
ftWetuIe filumcu,S J:ettoircwents under the billJ sinc:o we have not yet beeD able to estimate the 
pTOgnm:a sa,?nss.Please let us know ifyouba:ve any quc:stJons ebout the prelimi1lilI)l estimates 
shOwn in tb.it m.erQorancium"· . . . 

0~s.~ 
lUebard S. Fosier, F.S.A.. .. 
ChiefAcmary I 
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DEMOCRATIC MEDICARE PRESCRIPTION DRUG ACT' 

OF 2000 

, Major Features of the House Proposal 

Universal, Voluntaty_ Establishes a voluntaIy Prescription, (Rx) Drug Benefit, 
, . Program for seniors and disabled in Medicare (called Part D), beginning , 

in 2002.' , ' 

EIigibilityand Enrollment.. Enrollment is voluntary when a senior or 
, disabled perSon fIrst becomes eligible for Medicare, or ifand when they 

, lose coverage from an employer, Medicare+Choice plan, or Medicaid. , 

Cove'!CYte~ Enrollees (1) receive Medicare payment for covered drugs from any 
participating pharmacy and (2) are charged negotiated, discounted 
prices on all their covered drug purchases regardless of whether the,. 
annual benefIt limit has been reached. The program covers FDA
approved drugs, including immunosuppressive drugs. i*neficiaries are 
guaranteed coverage for any covered drug their doctor prescribes. 

. Benefits. Medicare, through a Rx Drug Insurance Account, will pay for 'at least 
50% of the negotiated price for the drug, up to 50% of annual limits 
equal to $2000 in 2002-2004, $3000 for 2005-6, $4000'for 2007-8> and 
$5000, for 2009, and for, succeeding years, the previous year's limit 
adjusted for inflation. If the benefit providers achieve greater than 
anticipated discounts, the savings can be used to decrease the 
beneficiaries' 50% copay. Each year, thesecre~ determines the 
premiuID: amount necessary to pay no more than half the benefIt cost. 

The Secretary.by 2002 implements (through private sector benefit 
providers) a catastrophic benefit limiting a beneficiary's maximum out-:
of-pocket costs to approximately $3000' per year adjusted for inflation. 

, 

Private Sector Administration. The Secretary shall contract with a private 


" benefit provider in various designated geographic areas. Benefit 

providers are any entity the Secretary detennines can fulflll the 

contract. The Secretary is prohibited from establishing a formulary or 

.setting prices. 


E>nding Price Discrimination. In order to ensure that drug prices 

are equitable and affordable to beneficiaries, the private benefit 

providers are charged with using Medicare's volume purchasing 

power to negotiate arid achieve the same drug price discounts' that 

favored large purchasers obtain. Benefit ,providers shall use proven 

market-based strategies to negotiate prices for Rx drugs that eliminate 

unfair price discrimination against seniors. 
 I 
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Other Duties of Private Benefit Providers. Benefit providers shall ensure 
convenient access to physician prescribed drugs through distribution systems 
and work with local pharmacies to establish drug utilization review,-quality 
improvement and error reduction programs. Benefit providers are also 
responsible for patient confidentiality standards and ensuring beneficiary 
grievance and independent appeals procedures. 

Participating phannacies must meet licensing, access, quality, and 
confidentiality requirements and not balanc<:? bill beneficiaries. 

General Accounting Office Oversight. The GAO will monitor the success of 
benefit providers in achieving through price discounts the prices paid by 
favored large purchasers, assuring access by all beneficiaries t6 drugs 
prescribed by doctors, improving quality and reducing errors, enstuing 
patient record confidentiality, and meeting 
other contract requirements. 

• 

Employer Incentive Program. Employers providing drug coverage equal to or 
better than the Medicare coverage. receive an incentive payment to 
maintain such coverage. 

. . . 

Low-Income Protections. Beneficiaries up to 135% of poverty would receive 
full assistance with premiums and cost shanng. Between 135 and 150% 
of poverty, beneficiaries would receive assistance with premiums on a 
sliding scale. 

Guaranteed RuniJ. Access. The Secretary is instructed to ensure residents in 
rural areas have full access to all benefits. 

Studies and Medicare Payment Advisory Commission. MedPAC is 
expanded from 17 to 19 Commissioners to allow the appointment of2 

. experts in the pharmaceutical delivery area. Studies will be conducted 
on ways to encourage pharmaceutical R&D, identify public R&D 
subsidies to the industry, assess industry sales practices, and explain 
differences in US and developed country drug prices. 

Medicare Coverage of Self-Administrable Drugs. In 2001 ~ Medicare reforms 
will encourage cost-saving substitution of self-administrable drugs. 



PRESIDENT CLINTON AND THE DEMOCRATIC LEADERSHIP UNITE BEHIND A 

'MEDICARE PRESCRIPTION DRUG PLAN 

May 9,2000 

Today, President Clinton will join Senate Democratic Leader Daschle, House Democratic Leader 
Gephardt, and many other Democratic members of Congress to unveil their voluntary Medicare 
prescription drug benefit plans. These detailed proposals are consistent with the President's 
Medicare reform initiative and his principles for a prescription drug benefit option that is 
affordable and available to all beneficiaries. The President will praise the Democratic leaders 
and the members of their caucuses and will point out that a strong unified Democratic position 
will help lay the foundation for eventual bipartisan consensus, as was the case with the 
Norwood-Dingell Patients' Bill of Rights compromise. He wi.!l also highlight a new report today 
that underscores the importance of a Medicare prescription drug benefit for older women. The 
report, to be released today by the Older Women's League, states that women on Medicare spend 
13 percent more out-of-pocket than men for prescription drugs, but have incomes that are on 
av~rage 40 percent lower. .. 

UNIFIED DEMOCRATIC SUPPORT FOR A NEW, PRESCRIPTION DRUG BENEFIT 
OPTION THAT IS AFFORDABLE AND AVAILABLE TO ALL BENEFICIARIES. 
Today, Senate Democratic Leader Tom Daschle and House Democratic Leader Dick Gephardt, 


, together with numerous Democratic members of the House and Senate, will announce the details 

of their plans to provide for a voluntary Medicare prescription drug benefit. The plans would be: 


• 	 Voluntary and Accessible To All Beneficiaries. Both plans ensure that all beneficiaries can 
access prescription drug cover~ge, whether they are in traditional Medicare, managed care, or 
a retiree health plan. Employers will receive financial incentives to provide retiree coverage 

, and maintain existing coverage. 	 ' 

• 	 Designed To Give Beneficiaries Meaningful Protection. Both plans will cover up to half of 
a beneficiary's drug costs up to $5,000 when phased in and provide protection against 
catastrophic drug costs. In addition, the plan will create financial incentives to ensUre that 
beneficiaries in rural and hard to serve areas can access prescription medications. 

• 	 Affordable To All Beneficiaries And The Program. Under the plan, Medicare will 

contribute at least 50 percent of the prescription drug premium to make it affordable for all 

beneficiaries. The plans will also include special protections for low-income beneficiaries; 

those with incomes below 135 percent of the poverty level will receive full coverage of cost 

sharing and premiums, and those with incomes between 135 and 150 percent of poverty will 

receive premium assistance on a sliding scale. 


• 	 Administered Using Private Sector Entities And Competitive Purchasing Techniques. 

Private sector entities will negotiate prices with drug manufacturers and administer the 

benefit, a mechanism used by most private insurers. Drugs will be purchased at privately 

negotiated rates, giving beneficiaries the bargaining power they lack today. Asa result, 

beneficiaries will not only receive prescription drug coverage for the first time, they will 

receive better prices for their drugs. 




NEW STATISTICS UNDERSCORE THE IMPORTANCE OF A MEDICARE 
PRESCRIPTION DRUG BENEFIT FOR OLDER WOMEN. Today, the President will 
highlight a new report being released by the Older Women's League entitled "Prescription for 
Change" that underscores the importance ofa Medicare prescription drug benefit for women. 
Key findings from the report include: 

• 	 On Average, Women Spend More Out-Of-Pocket For Prescription Drugs Than Men. 
Women on Medicare'spend 13 percent more out-of-pocket than men for prescription drugs,' 
but have incomes that average 40 percent lower. ' 

• 	 More Than One in Three Women on Medicare Lack Prescription Drug Coverage 
Throughout the Year. Fully half of women on Medicare without any drug coverage have 
incomes above 150 percent of poverty. In addition, women with coverage are less likely to 
have employer-sponsored coverage. 

.. 
• 	 More Likely to Have Catastrophic Drug Costs. Nearly three in five beneficiaries with 

out-of~pocket drug expenditures of more than $1,000 are women. 

A UNIFIED DEMOCRATIC FRONT PROVIDES THE FOUNDATION FOR 
BIPARTISAN CONSENSUS. President Clinton today will point out that a strong, unified 
Democratic position enhances the likelihood of passing a Medicare drug benefit, just as it helped 
to assure the eventual House passage of a strong, enforceable, and bipartisan Patients Bill of 
Rights. He will hail the announcement of Democratic consensus on the details of a drug benefit 
and urge Congress to move forward on this vital issue. . 



Frost & Stark to 137 Democrat COSpol1sors of Allen' 

Price :Control Drug Bill: 


'. We changed our minds, you s,hould too 

IN QUICK REVERSAL, LATEST 

DEMOCRAT DRUG PLAN DRAFT 


APPARENTLY DROPS 

PRICE CONTROLS'· 


, ') "': 

In Attached Memo to Democratic colleagues, Frost and Stark 
Reverse Position on Price Controls in Bill They Cosponsored 

(HR 664), Urge /37 Democrat Cosponsors to Reverse Themselves 
" 

A new memo circulating today (May 9th
) by Regs. Jy1artin Frost (D-TX) and Pete Stark 

(D-CA), Chair and Convening Co-Chair of the Democrat Medicare task force, includes 
. the following reference to price, controls: 

"The Secretary is prohibited from establishing a formulary or setting prices." 

Last week, a draft Democrat prescription drug plan 'included the following legislative 
language: . 

"If the GAO determines, and the Secretary agrees that benefit pro~iders are 
failing to meet the goals of this section, then the Secretary will issue regulations 
within 3 months, and shall implement such, regulations 3 months later to ensure 
that manufacturers make prescriptions available for Medicare beneficiaries at 
prices that are substantially equivalent to the favored prices paid by other large 
purchasers in order to ensure that they are equitable and affordable to seniors." 

The Memorandum from Reps. Frost and Stark follows. 
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MEMORANDUM . 


To: Democratic Colleagues , 

From: Martin Frost, Chair, Pete Stark, Convening Co-Chair, Medicare Task Force 

Date: 9 May 2000 

Re: Democratic Caucus Proposal on Medicare Prescription Drug Benefit 


Attached is a 2 page summary of a proposed Democratic Medicare Prescription DrL1g bill. 

It is Rep. Gephardt's hope to announce at a Wednesday press conference with Senator Daschle and the 
President, that House Democrats are in support of adding a prescription drug benefit to Medicare and that 
there is general agreement on the type of bill described in tbis attachment. 

The bill is largely the President's proposal from last June, but with the catastrophic benefit designed to start 
earlier, and the GAO to monitor the effectiveness of the benefit providers in ending price piscrimination 
against seniors. 

.	I;ach of us would undoubtedly like .to see changes in the details of this proposal, but we hope that you will 
support the general effort and the general concept. If you have strong objections to this proposal, please let. , 	 , 

me or the Health Subcommittee Minority staffs of Ways and Means and Commerce know at #54318 or let the 
Minority Leader's office know as soon as possible. " " . : 

Attachment follows: 

, DEMOCRATIC MEDICARE PRESCRIPTION DRUG AGf"OF 2000-
Major Features of the House Proposal 

Universal, Voluntary. Establishes avoluntary Prescription (Rx) Drug Benefit Program for seniors and 
disabled in Medicare (called Part D), beginning in 2002. ''''!, ii! 

;: . ...~ 
'\; ,. 

Eligibility and Enrollment. Enrollment is voluntary when asenior or disabled person first becomes eligible for 
Medicare, or if and when they lose coverage from an employer, Medicare+Choice plan, or Medicaid. 

Coverage. Enrollees (1) receive Me.dicare payment for covered drugs from any participating pharmacy and 
(2) are charged negotiated, discounted prices on all their covered drug purchases regardless of whether the' 
annual benefit limit has been reached. The program covers FDA-approved drugs, including 
immunosuppressive dmgs. Beneficiaries are guaranteed coverage for any covered drug their doctor 
prescribes, 

Benefits. Medicare, through a Rx Drug Insurance Account, will pay:for at least 50% of the negotiated price for 
the drug, up to 50% of annual limits equal to $2000 in 2002-2004, $3000 for ,2005-6, $4000 for 2007-8" and 
$5000 for 2009, and for succeeding years, the previous year's limit adjusted for inflation. If the benefit 
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providers achieve greater than anti'C'ipateddiScounts, the savings ca~ be used to decrease the benE3fic'iaries' 
50% copay, Each year, the S~greta,ry,deterrnines the premium 'amc)unt necessary to pay no more than half 

\ ). L ... ,;{~,,"'; •

the benefit cost. ,-."- , . 

The Secretary by 2002 implements (through private sector benefit providers), acatastrophic benefit limiting a 
beneficiary's maximum out-of-pocket costs to approximately $3000 per year adjusted for 
inflation. 

(. .~' ", 

Private Sector Administration. The Secretary shall contract with a'private benefit provider in various 
deSignated geographic areas. Benefit providers are any entity the Secretary determines 'can fulfill the 
contract. The Secretary is prohibited from establishing aformulary or setting prices. Participating pharmacies 
must meet licensing, access, quality, and confidentiality requirements and not balance bill,j " 
beneficiaries. 

i • 
.. 

\ 
I 

' . . 

Duties of Private Benefit Providers. In order to ensure that drug prices are equitable and affordable to 
benefici!3ries, the private benefit providers are charged with using. Medicare's volume purchasing power to 
negotiate and achieve the same drug price discounts that'other;large'p,U[chpsers Qbtain .. Benefit providers 
shall negotiate formularies and prices for Rx drugs, ensure convenient access to physician prescribed drugs 
through distribution systems and work with local pharmacies to establish drug utilization .review, quality 
improvement and error reduction programs. Benefit providers are also, respon~ible fo'r patient confidentiality 
standards and ensuring beneficiary grievance and independent appeals procedures. 

1 " < 

General Accounting Office O~ersight: The GAO will monitor the success of. benefit pr6vid~rs in-achieving 
through volume-based price discounts the favored prices paid by other large purchasers, assuring access 
by all beneficiaries to drugs prescribed by doctors, improving qualify: and reducing errors, ensuring patient 
record confidentiality, and m~eting other contract requirements!.';;~\; ;' .. " .... 

" •• ", .'" '" • + , • '".. -', ':'. .~ .1 ',j' 
",f''' 

Employer Incentive P~ogra~. Employers providing drug coverag'e equal 'to or better than the Medicare 
coverage receive an incentive payment to·maititain such coverage. 

Low-Income Protections. Beneficiaries up to 135% of poverty would receivefull assistance with premiums. . ' 

and cost sharing. Between 135 and 150% of poverty, befieftCia'iie'§''WoLild receive assis'tance with premiums 

on a sliding scale. 


Guaranteed Rural Access. The Secretary is'instructed to enslJre reSidents in rural areas have full access to all 

benefits. (>.; :::~.', 


Studies and Medicare Payment Advisory Commission. MedPAC is expanded from 17 to 19 Commissioners 

to allow the appointment of 2experts in the pharmaceutical deliverY area. Studies will be conducted on ways 

to encourage pharmaceutical R&D, identify public R&D subsidies torthe . , ' 

industry, assess industry sales practices, and explain differencesiiil 'US and developed country drug prices. 


Medicare Coverage of Self-Administrable Drugs. In 2001, Medicare reforms will encourage cost-saving 

substitution of self-administrable drugs. 


....,,:' 
'. ,,~, '\,>4: '\ 
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".J • -',' i . HOWPR;ESCRIJ>TIQ;N D.RUGS ARE DELIVERED IN 
PRIVATE PLANS AND THE SENATE DEMOCRATS' MEDICARE PLAN 

i:,;. ,,~,: ;"' ", • MaY.3,.2000 

",':" ,,,' ."'; j" ',.; \ PRIV,ATE PLANS TODAY I SENATEIDEMOCRATS' 
\ " .- i ,V":!;,', "~""';\ ':~- "',' 'I PRESCRIPTION DRUG ,PL.AN 

Pharmaceutical benefit managers Same. Competitively selected 
drugs managed and 
How are prescription 

PBMs would be used for 
delivered? 

(PB~~) l11~n~g7 <?y~r 70 percent of 
Medicai~'s'tdiditfon~l plan', just as 

insured Americans. ' Other insurers 
drugs purchased by' privately 

they are now used for virtually 
reimburse for retail purchases. every'Ii1'ana~ed'care arid:retiree 

health plan now serving Medicare .. '.~.'" " .t:"~, berteficiaries . 
How do PBMs .. , ;U..~~.qf(Qrmulares,negotiated. Same. However, ensures that all 
compete? discounts; innovaliv'e quality tools, medically"necessarydrugs,are 

.. :'. \, performance"gQal's. covered. . 
Are price controls No. PBMs'pool their purchasing No. Medicare·,would use/the same 
used to set pric,es,? ~ .. '~ power to negotiate price discounts. '. :.private.;.sector practices, and 

, '. '. " \". statutory language explidtly 
, prohibits use of price controls. 

How are benefit· ' 'Through comItetitive ~ontracts, not , ,,$Ilme,. a~thoug!I allow~'for - but 
managers paid?-iUo'"" through fully di.pitated, risk-based) does 'not tequire - PBMs to bear 
they bear risk? . payments': 'PBMs are .not licensed to partial risk. Rejected requiring 

, .. ,. - bear'fulhisk arid most have stated risk-baseo1payhrents 15e'tause it 
-, }~ey do npt want to bear risk. cou,ld reduce access to df)lg benefit 

-! '\" , "...I . ' '," "'and ra,ise premiull.l ~,<?~ts. ' 
Do insurers contract·· ,No. Like other "carved out" Same. Beneficiaries choose 
with multiple PBMs b~'lle'fits, ins~.rers competitively 

•. ,~ •
.,t'radltional Medicare, .Medicare 

".. .' ," t. 

and require enrollees select one PBM that offers the managed care, or, when availa!:>le, 
to choose their drug highest quality for the best price. a retiree health plan';-:e?ch of 
benefit manager? Enrollees, choose their health plan which would offer its own PBM. 

'. and PBM as a package. 
Doesn't this use of No. Choice occurs at the'hea1th'. ,\!N!>~~:~Me.di51~~ beny,~ci,~nes;,would 
only one PBM limit plan level, not the benefit level. have more plan choices than 

J! ... ~ , 

Nearly two-thirds ,of employees _, " today.·' ExpliCit payments for 
choices? 
beneficiaries' 

have at least two health 'plan.. ' ,"'''..r- 'Ohlgs tb' managed care and retiree 
options. .' '~:"H" '. '/ "lieaIHi'-pHims',ensures more stable 

~,~, '" ~. ":"", .'I , ' ,','"" "'}' \".J.llark:Yt... , : 
Will the use of PBMs No. Over 200 million AmeriCans, No. About 201'6 30 riiipion 

lead to market 
 inCluding sOIilr s~n~ors, already are . Medicare beneficiaries will newly 
consolidation? cover~d;5y P/Bl'y1s;ilpder~"oritra9t)< gain,s~pv,erage)~brougr PBMs. At 

with insurers. Many insurers have least i:6-rrtillion 'aie~ ilrretiree'or 
as many as millions enrollees per managed care,~plans thaUypically 
plan. ! 'r'<-;:'l 1'.\.(1 ,', ....us¢,-pBM~,.tGiv~g ?t,le~st 1~ 

regions, each contract would serve 
no more than 2 to 4 million people 

less than many private 'plans do 
today. 



." ~ 

~~~ , 

.......... PRESCRIPTION DRUGS 

. .... ... .....•.......• ·.•·.·<i< ..•... / ........ ·.··ANI)·MEDlCAI{l ~:i· ................. · 


.. 

I. .Insurance Glps for Medicare Beneficiaries 

.. 'II.· ·Itnplications of Lack of Dnlg Coverage 

III.. Senate· Democrats' Principles .. 


. . IV. Key Design Questions 
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Ie INSURANCE GAPS FOR 

MEDICARE BENEFICIARIES' 

OwrOne~Thira ofMedicare Beneficiaries Spend More ,than 

$1,000 Annually On Prescription Drugs. 
Beneficiaries By Total Onlg. Spending, 2000: 

, $0 

$1-500 
31%, 

$1,00.';) + 
'38% 

$500-1000 ' . .., 
18% 

2, 

SOURCE: Actuarial Research Qnporationfot HHS, projected for 2000 
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t}t~~ , _, ',~~",. 

~~/OVer 3 in STe.ieficiariesDo Not Have

. , . '. . 

Dependable brugCoverage 

M~~icaid ' 
12°10 . " Me.dig~p, " 

,',Manag'edCare ,'~' 
. . "' " 

Other 

·1' 

,64% Have 
. Re~ree,' Unreliable:24°10" 

:I'Qr No ~<?ove~ge 

N0 (';overage~ , ' 
340/0 

. J 
*N()TE: . "NQ coverage" is def1J.fe(i aS~~ coyera.ge .throughQut the ye.ar; f7percen,t ofbeneficia.ri.es,lacked coverage for part of-the year 
SOURCE: 'Act.uaria1 ResearehQrporatioi-tforllliS,pomt-m",time ' .. ' . . 

. < . ' . . ~ .. . '. - . 

- ,;' 

'. ~"-. 
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Medigap Premiums For Plans· 
Including Drugs Are High ,And' 

'.. Increase With Age . _ --1.J)n /" .Monthly,rennumsP ' -,~Ih(J-/
5300. " $289 ' 

,5242 

5190 
5200 ~ 5155 

"·5100·,1 . 

..: " . ···1' I" ,$0 .,....,....,....,......:------' 

.'5230 5230 

South.Carolina, Louisiana. Ohio Uelaware 

o 65 Year Qlds .(1)70 Yea:r Old-SO Year Old 

·Sampl~ ~remimns fO.f 1999~ General~couni4tg ?£flee (March ~OOO). FOf P~I. which covets·basic Medicare cost sharing plw 4 
prescnptton drugs with a $250 deducuble, 50010 comsurance; and$~,250 beneftt ]i~L 



. Caps on Medicare Managed Care 

Drug· Benefit Are Getting Lower· 


Plans WithA.$500 Or LOfJJer Limit Has Increased By50%':f
. . ,':' - ... ' ..'. 

. ',{' -> ) . , 
, ;. 

:·Prop~~0n'of·Pla~ns-With.Litnit,o($500"orLe.ss·•. 
. . . . -". ", ~ . . . '. . . . ., , ' .. '-'. 400/0 . 

32% ." 

'30%' 
21%

190/0 . 
20% .~ 


10CYo 


0% '" I . 1.2':' i . 

1998' 1999 2000· 

* Nearly three-quarters of plans will cap benefit paymew at orbelow $1,000 in 2000 (not shown)· 
. Source:HHS analysis of plan submissions for 2000; pre1iqlinary. Plans with,unlimited.generics and limited brahd name drug . 

spending are included with plans that cap aD..dtug" spending. 
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Retiree Health Coverage Is Declining 
. 30% Fewer Finns Are. Offering Retiree Health Benefits 

,.. 

()rer Time, Will Result in Fewer Retirees Having Employer-Based Cotrerage 

. Finns Offering Retiree HealthCove~ge' 


500/'0 . 

40% 

I 
40% 

28% 
300/0 

20% 

10-0/0 

00/'0 

1994 1999 


6SOURCE: Mercer Foster-Higgins, 1999 



Most Uninsured Are Not Low-Income 

Orer Half ofthe 12 Million Medicare Beneficiaries W1Jo LackDrng Co,rerage' ' 
Have Incomes Gr~ater Than 150 Percent ofPoverty (nearly $17,000 for a couple) 

Income of Beneficiaries Without Drug Coverage, 1996 
(As A Percent OfPoverty) 

23,0/0 ,L~ss T'h~n.l00~/0 
of'Povetty 

Greab;r Than 150% 

, ofPo,verty 


570/0 
l(!)O to 150% 
of Poverty 

SOURCE: Data from DfIHS (April 2000). Prescription Drug Covernge, Spending, Uilization, and Prices. Washington, DC: U.S. DHHS7 
In 2000, 150 percent of povertyfot a single person is abo~t $12,525, for ~ couple is about$16,875 " " 



.The Lack of Drug Coverage Today I~ Similar 
, " .... to the Lack of Hospital Coverage in1963 

- '-' 

: 
., 

" 

. 
;,

:~'"7S%,_ " 
Seniors'Without ' SeniorS 'Without'l 

HQ~pitalCOve~ge DnJ,g' Coverag~* 

47%, , 5.0% ' , 44% 

,,' 

25% 

0% ~I----

1963 1996 


, *'These are Medicare beneficiaries who lacked drug coverage for part or all of 1996. 
SOURCES: Moon, (1996) "'What Medicare Has Meant to Older Americam," ,Health Care Financing Review. 
Data from DHHS (April 2000). Prescription Drug Coverage,Spending,Utilization, and Prices., Washington, DC: U.S. DHHS , 
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Uncovered Fill Nearly ~o% But Pay 83% More- Out-Of
Fewer P·resc-riptions .••. Pocket ForDnJgs· 

25 
1 21 $500 

$463 

20 $400 

15 .$300 

10· $200 

5 $100 

0 $0 

, 

eO, 

_·le:I.IMPLI.CATIONS -OF· LACK· OF 

DRUGCOVERAGE· 

. . 

Those Lacking Drug Corerage Pay More for Less 

Covered Uncovered 
 Co:vered - Uncovered 

S()URCE: Data f~mDHHS (Apri120ob).Prescription Drug Coverage, Spending, Utilization, and Prices. Washington, DQ U.S. DHHS 
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Retail Price Gap for Seniors With and 

WithoutInsurance Has Doubled 


Ratio of Typical Retail Difference in Prices at the Retail Phannacy for 
People With and Withou~ Insurance-N egotiatedDiscounts:1o 

. . 

15% 

10% 
84?/o 

' . 

. . SOlo 

0% 41...· ..__1IIi 

1996 1999 


*NOlE: 1'his doe~ _~ot>iDclude manuf~~' rebates ~ch, according to industry sources, ~e from 2 to 37 percent. 

SOURCE: Data fIbm DHHS (April 2000). Prescription Drug Coverage, Spetic:lmg, lJtiJ.k.ation; and Prices. Washington, DQ U.S. DHHS 
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, III. SENATE -DEMOCRATS' 
PRINCIPLES' 

• Voluntary 

• Acc'essible to All Be'neticiaries 

• Designed to ,Provide MeaningfulProte~tion and 
"'Bargaining Power-for Seniors' , ' 

'. . . 

• Affordable ttl -All Be'neticiaries and theP-rogram 

·· dUe p. S 'E'·· 'd'• Ad ntities 'an, ' ,',' l1l1ntstere .,,' ~,,' sing 'nvate- "ector 

, Comp,e.titive PurchasingTe'chniques 


. . 

• Consistent with Broader Medicare Refonns - " \ . -. . 

,. 
,, ',' 

. / . 
, . 
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IV. KEY DESIGN QUESTIONS· 

~Who Delivers the Benefit 


. - -\-\~ . c r~ &"30-- f (r("'~Sr.l.( n f' . .
~ ~ -Hot..; 0 ~C-C~'v-fV\ J-t+- ~ c.sJr.-r; :'Jt~~ol, \A~ 

• . Medtcare: Dlfectly pays for prescnptlons 
~ LJU- \...r ~k b~,,-'!.0-1--

" 

• 	 Medicare: Competitively Contracts Out with Private 
Benefit Managers,' Managed Care, and/or Retiree Plans 

• 	 Private Insurers / Medig~,p Plans": Require~ full or 
significant risk payments 

• 	.. State Block Grant or Medicaid Expansion 

12 



·How Are Prescription Drugs Purchased 

• . Use Price Schedule. (Like VA, Federal Supply Schedule) 

• Use "Best Price" Manufacturers' Rebates (Like Medicaid) 


• Negotiate Discounts (Like Private Sector throughPBMs) 

• Pay Retail with No Discounts (Like Most Medigap Plans) 

13 




• 

~ 

How Is the Premium Set to Assure 

Affordability to Beneficiaries & Program 


• 	 Provjd.e Direct Premium Assistance (e,.g.,75,50 or 
25 percent of total premium). Variations incl~de: 

-	 Lower Premiums' for Low-Income Beneficiaries 

- tJigher Premiums for High-Income Beneficiaries 


. '- Exempt 'Catastrophic B'enefit From Premium 


, . 

• 	 Provide No Direct Premium' Assistance and Give 
Subsidies to Insurance. Variations include: 
: - Direct Subsidies for Low-Income Beneficiaries only 

14 



l' 

What Is the Benefit Design 


• 	 _Retiree Health-Like Bene"flt (f~st dollar, low copays, no 

cap, stop-loss protection) 

- •. -Managed Care-Like Benefit (first <dollar, low copays, low 
benefit cap, no stop-loss protection) - 

• 	 Medigap-Like Coverage (deductible, high coinsurance, low 
bertefitcap, no stop-loss protection) _

• 	 -Combination ~ow or no deductible, highercopays, high 

benefit cap, stop-loss protection) 


• 	 Actuarial Value (not specified, private insurers set benefit) 

15 
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LIBERTIES 

Grilled Over RATS 

By MAUREEN DOWD 

ASHINGTON -- It's the year ofthe 
~. hrum 

• Join a Discussion on 
On CBS's "Survivor," rats were a leitmotif. Maureen Dowd 
The contestants ate grilled rat while 
competing to see who was the biggest rat. 

• Oped Columns Archive 
In our political reality drama, rats have also 
scurried center stage. The presidential race, which seems doomed to 
stay on a tatty, ratty low road, has fallen into another kerfuffle over 
a sneaky epithet. 

Gore campaign aides went nuts when they figured out that a 
Republican ad lacing into the vice president on prescription drugs 
had one frame that flashed the word "RATS" in big white letters, as 
a Cubist fragment of the word "bureaucrats." 

W. dismissed the charge, saying "conspiracy theories abound ... '." 
Just as his father used to parrot the tactical talk of his handlers, W. 
spouted insider jargon. "This ad is coming out of rotation" anyway, 
he said. ' 

He denied over and over that there was any subliminal intent. Well, 
actually, he denied over and over that there was any "subliminable" 
intent. 

The reporters pounced on that superfluous syllable, taking off after 
the Republican for not being able to pronounce the crime he was, 
accused of. Soon we had an abominable subliminable flapdoodle. 

The hullabaloo, I think, is preposterous. One RATS, and Bush is a 
SNAKE? 

Experts tell me that animation and graphics are done by computer, 
frame by frame. So if the word "RATS" appeared on the screen, 
even for a thirtieth of a second, it could only happen if somebody 
told a computer he wanted the word "RATS" to appear in a frame.' 

Poppycock. When it comes to Republicans, reporters are just too 
finicky: 
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Whiny and babyish Gore aides are blowing it out of proportion. 

All those bigfeet at Time and other publications who keep saying 
that W. is too jejune to run for president have goofed! 

The notion that W. is so addled by Al Gore that he has resorted to 
being cryptographic in going after his critics is utterly without 
merit. It was surely unintentional. 

A gopher couldn't dig abigger hole than Al Gore does when he 
makes these ad hominem attacks with his supercilious sound bites 
about how he's "never seen anything like" the RATS. Autumn 
should be big picture time. 

Why is 'everyone piling on poor Governor Bush, never thanking 
him for bringing a new tone to politics, always treating him as a frat 
boy? 

To suggest that maniacal desperation drove those fine Bush 
professionals in Austin to hastily approve a brainwashing adis a 
caQard out of control- begone, pundits! 

This was just more evidence that the Gore camp is packed with 
renowned slippery strategists who will get their comeuppance in 
November. . 

Before Gore officials continue this misguided course of tailing 
against the RepUblicans, they should remember that most TV 
viewers are not replaying the ad in slow motion, frame by frame, in 
some Paul-McCartney-is-dead moment. So why go ballistic at that 
one little wayward word fragment? 

The truth is, it's Bush league that the Gore team turns to 
demeaning its rival when it falls back on snitching and peddling 
gaffes to reporters. . 

Remember that Al Gore may be leading now, but he is still 
struggling to claim any votes in the South, from the mountains of 
North Carolina to the beaches of Dade County. 

What about the real issues Americans care about, like your drug 
prices and your pressing questions about school staffing? The Gore 
cabal should stop berating the Bushies because, boy, do they look 
silly.' . 

Wouldn't it be better to talk about the merits of the Bush plan to 
secure lower-cost drugs for our aging parents? 

Should a man like George W. Bush suffer such indignity at the 
hands ofdishonorable Democrats and ,biased, liberal journalists? 
Hardly. Hands off, you vultures. 

It's simply a Gore calumny. The Democrats should learn to stop 
tattling and play by the rules. 

W., don't pay any heed to the media sharks circling, to the frenzy of 
bluefish. As your dad always liked to say before he cast his line, 
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"Those bluefish are dead meat." I believe there was no subliminal or 
subliminable message in your ad. 

Remember, it's only the middle of September. It's not too late to 
recover your lead. Chin up, Mr. Bush, your critics are just stupid! 
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',' " ,." HOW PRESCRIPTION DRUGS ARE DELIVERED IN ;;; 
, PRIVATE PLANS.AND THE PRESIDENT'S MEDICARE PLAN 

. , . May 3,2000" . :;'. :; 
" 

PRIVATE PLANS' TODAY SENATE DEMOCRATS' 
, ;... ' PRESCRIPTION DRUG .PLAN 

,How ate ,p.re~cription 
drugs managed and 
delivere'd in private 
health insurance .. 
plans? ,',. 

Phannaceutical benefit managers 
(PBMs) manage ovj;r,7.0 Pt!rcentof 
drugs for privately insured " 

: Americans: Qther insu~ers J 

reimburs,e Jor retail purchases. 

" " 


; ... .. , : "", 

Same. Competitively. .selected:. . 
PBMs. ~o.~.Ild pe lise,!, for: ... '. j, . 

Medicare's traditioriarplan,'just as 
they ar(h\ow used: for virtually . 
every managed C"are ~nd retiree 
health plan now serving Medicare 
beneficiaries. 

How do PBMs " Use of.fonnularies, negotiated Same. However, ensures that all 
compete? discounts, innovative quality tools,; ': ~medically necessary ,drugs arp 

perfonnf;lnce goals. .'''.: ·~o~ered .. ,., .:<.'.. . 
"Are price controls '.' . NQ. PBMs'pool their purchasing Same. MeqiQare . .yvoulq use the 

" 	 '., , 
use to set'pr~c~'s? " \.. power to negotiate price discoun~~.. :' "s~epriyate-s~ctor .Practi<?es, and 

.. ~.' . .' . statutory language explicitly . 
" ..• ' " I :, " , .prohibits use ofprice controls. 

'I t' 

How are benefit 
managers paid? Do 
they bear risk? 

Through competitive contracts, not Same, although allows for' - but 
through fully capitated, risk-:based· does not require - PBMs to bear 
payments: PBMs are not licen§ied to partial risk. Rejected requiring 
bear'riskirid mos"t'have~statea. they' '! nsk-based payments because it 
00 not wantto bear.risk. ",' ..;. ··c.o~ld,redilce access. to drug.benefit ' 

.' ..'. . '" ~and raise pre'miurrt costs~:" .. . ..' 
Do insurers contract No: Like other ,"carved out" Same. BenefiCiaries:chbose 
with 'rirultiplc" PBMs benefits/insurers typically traditipnal Medicare, Medicare 

, and require, enrollees . c,ompetitively select one P~M. tfiat: .l1?-anag'e~ c,are,.c,>r,. yv~en: av~i1able, 
to choose their ~rug: . offers th~ highest quality for the a retiree·.~ealth plan, but do not 

',' benefit manager? 	 best price. EI}1'ollees have choice of select PBMs within a health plan. 
plans, riot' choi~e 'of PBMs . 

• Doesn~tthisuseo~ . 
only one PBM Iim\( 
beneficiar'ies·' . 'i 

choices? 

Will the use of ~BMs 
" ~ ilea~rto:marketl' " 

consolidation? 
~...:r, ,,: " 

1 ~ : ,'.: '.;, ~\ j • '., '.:•• 

. .
'. ..\. 

NO:,Choice occurs at the health 
plan level, not the benefit level. 
'NearlY, two-thirds of employees 
have at least two health plan 
options. 

No. Over 200 million Americans, 
. 'inc1ud~ng s()I11e:eniors, already are 

'c'overed by PBMs Under contract 
with insurers. Many insurers have 
as many as millions enrollees per 

·· " " 1 ..pan.··· 

No~ Medicare beneficiaries would 
be gi.venmore plan choices; 
Explicit. managed care payments 
for drugs assures mor~~stable ' 

..marK<;.t ilnd more'plarfchoicesin 
a4~itiof{ to·iraditionalJplan~.., 
No. About 20 to 30 million· _ 
Medicaie.benefiqiar.ies will newly 
.gain)yoverage through PBMs. At 
least 16 fuihi~ii are in retiree or 
managt?d;car~ p~~m~ !hat typically 
use PBMs. 'Given at least 15 
reg~qns, P~¥s would typically 
serVe no hiore than 2to 4 inillion 
people less than many private 
plans do today. 	 . 
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MEMORANDUM 
To: NATIONAL COMMITTEE TO PRESERVE SOCIAl5ECURlTY AND MEDICARE 

FROM: HART RESEARCH AsSOCIATES 

DATE: MAY 2000 

SUBJECT: RESEARCH ON MEDICARE PRESCIUPTlON DRUG COVERAGE 

On behalf of the National Committee to Preserve Social Sec~rity and Medicare, Hart 

Research has recently_ completed a surv~y on the issue of prescription drug coverage fQr. 

Medicare beneficiaries. A national sample of 825 registered voters were interviewed, 

including an ovcrsample of203 Medicare beneficiaries. This executive :summary reviews 

the key findings of the opiniQn research. 

Overview, The survey data points to three central conclusions about publi~ attitudes on 

the issue of prescription drug coverage. First; the voting public ranks prescription drug 

coverage for Medicare beneficiaries as a top priority. and congressional candidates who 

support creating a Medicare dnlg benefit stand to gain substantial political support. For 

Medicare bel'leficiarit:~~ prescription drug coverage is a central and overriding policy 

cone-em. Second, voters have an important message for Congre~s regarding what they 

consider to be the right approach for providing prescription drug coverage: do it through 

Medicare, O('l{ private insurance; provide auniversal benefit, not' a means~tcsted one; and 
• j 

gel it done soon. Third. voters strongly embrace the Clinton Administration's prescription 

drug plan. and most Medicare beneficiaries indicate they are lik~ly to subscribe if the plan 

i5 adopted. 

\ 
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, Medicare prescriptiun urug c~,veragebas broad support, arid is positioned to ,be a 

powerful voting issue in the 2000 electoral cycle.' ' 


, '. 

By a SUbSl,U)tial 64% (027% margin, ~oters'toda,y favor,adCling ~ voluntary , 

prcscriptiol'l' drug benefit to Medicare coverage. This con5~nsuS is quite broa~r-based, with 
. -' , " " .': ,1,", ',' 

: voters under 35 expressing just as much SupP()rt (66% favor) as seniors (6p%), and 
, I ' 

Repuhlicans registering nearly as much support (65%) as Demo~rats (68%), 

, Drivin? this support is widespread r~cognjtion of the burden thutcscalating drug costs 

r~presem. Fully 80% ot'voters recognize that prescription drug costs for se~lior:citl~eris are 
, .,' : '. . 

,'on the rise,including 55% who say these ~ostshaye risen «a great deal" (the correspondiflg 

figures for Medicare bcneficiarje~ are 80% and' 61 %). , In addili9n~ beneficiaries identify 
" 

the high c.:ost ofprescription drugs as their'top health care concern today. The voting. ' .,' ~, . "\ 

publica\s,o rejects the proposition that high dr~g costs are the pr.'ice we pay for medical 
. , ' ~ 

research and innovation, believing'instead that «drug companies: are ch~ging far more for ',' 
" I " : ,. • 

, pre.scriptions than is necessary in order to increase their profits".'(70% to 25%).' , 


The survey data indicate that'the prcsc'ription drug issue ~~ou.ld play a pow~rful rple in 

, , 

this year's elections. It ranks at 
" 
the :very top

' 
ofvoters"agenda f()r congressional action, by 

an ov~rwhelming margin among Medi~are boneficiaries{see table). Ih addition, , 

congre!:i!:iional candidates who suPP.ort establishing a prescription drug benefit sJand to 

realize a substantial ~le~toral gain,"Registered voters saybya more than flve-to-onc 

: margin that they arc more likely (43%) ra~herthan f~ss like!y (8%) t~ velte for a pro-benet1! 
. . . .' 

. candidate,' , 

All Medi~re 
Voters 'BenefiCiaries 
. 32 .Adding prescription drug benefits to Medicare 47 . . .' 

Cutting taxes 29 26 
Passing tougher gun":control restridtions 25 25 
passing laws to protect consumers' privacy' 21 15 
.Passing an HMO patients' bill of rights ,2Q 16 
Increasing-the minimum wage 14 , 15 

The public has tliree rule~ for providing prescription drug coverage: dO'it through' 
.Medicare, do it on a universalbagis~ and do it sOOn- ' ' ' , '. , '. 

' 
" 

2 
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The survey results indicat~'that'voters'haye some Strong vi~ws about the right - ~nd' 
-.'vrong - way to remedy the prescription drug coverage problem. Americans have a three 

'part message for Ctmgress as it considers different approaches. : 
. ". ' : i, . . 

A rea,rSO/UtiOh is only possible thrO~/gh Medicare. Fully 72% of voters sa)" that 

"Medicare needs to become involved" because current forms of coverage are eroding, 

whi Ie just 22% of vOters oppose a Medicare~Qased program iJ~c~auseHa big government 

program would.undermine'~ the private and employer-:provided ~o"crage many people have' 
c· .- ,;'. ' 

today_ Asolution that ~stson private or elIlp~oyer-based insurance, Americans say, is no 

· solution at ail. 


Prescription drug c()v~rage :should be available on ((universal basis, not a means~ 
" 11!~'I{!d one, Thevoting,public believes that il Medicare prc'scription drug benefit shoulu be ' . 

, , • . 1 . . 

" universally available, even whenappriscd of ~Ollcerns thata lIni~crsal plan could be "too 
· ~ , . ~ 

:costly,'~ The majoritY' says that benefits "should be available to all sen'iors; regardless of 
, , . . 

· il1COnle'l (55%). rather than limitedto seniors with incomes.beloW $16,000, who "cannot 

,afford private insuranceH (41%). The survey also clearly shows1hat the need for this '. 

, benefit is not limited to, low income benefiCiaries. Among Medicare beneticiaries with", .... 

. incomes (lver $20,000, fully 49% strongly favor a universal apptoach and 67% rep~rtthey 

.wPl:11d definitely or probably enroll if th~ Clinton Adnlinistration plan were adopted. 
'. . 

Finally, while the .public wants all seniors to have access to a voluntary benefit, it also 

supports subsidies' to reduce or climimite premiums for the poor~st seniors (61 % identify 
. . ", " i', 

this as a very important principle). 

Congress shou'd get;o'work and establish aprescription drug' benefit soon. About 

'on~alhird of voters believe that a prescription dr~g benefit should be enacted only as part of 
. . . ' 

a tnore',comprehensive ref~ml0fMedicare; so the system doesn':t "take on expensive new 

commitments until it!i!ong-'tr:nil funding hni'ecure"(35%). HoWever, the large majority 

(61 %) of voters disagree, agr~einginstead that "because of the s~riousness of the p~oblem)
. .' , .",' 

, , 

a Medicare ,prescription medicine benefit should ,be enacted soon and should not have to 

wai t for other Medicare reforms.". The publi'c' s sense of urgcn~~,and demand for action, 

coulq not be more clear. 

.. 
3 
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Americans strongly support i.~e Medicare prescription drug benefit plan put forward 
by the·CHoton Administration, and most Medicare beneficiaries say they would 
probably enroll ifth~ plan were offered. 

Seven in ten voters'(70%) say they favorrhc Clinton AdmInistration's proposed 

Medicare prescription drugbenefit, whife only 16% oppose the plan. Support is equaliy 

strong among Medicare beneficiaries (68%) and non-bencficiaiies.(70%), with 
" 

beneficiaries registering especially intense support (37% strongly fav~r). Support among 

Democrats is nearly universal (86% to 5%). but is also ~tTongam6ngindepelldents (64% to 

13%) and Republicans (54% to 31 %). 

The survey goes on to describe in~ividual elements of the Adininistration:s plan, and 

voter's response is quite favorable, Arriong the appealing provisions are: 

• 	 Low-income seniors would pay tl reduced cost, or no premiw11,depeulling on 
income (800/0 appealing) ., . 

• 	 Participation would be voluntary (75%) 
'. The new benefit wou1d help pay some cata.<;trophic drUg costs for recipients with 

the highest drug expenses (69%) 
., All beneficiaries would be able to purchase their prescriptions at iower pr\ce~ 

negotiated by privale-sector benefit managers (59%) 

After voters learn more about the A~~l.lilljstration plall, support grows to an 

overwhelmIng 82%. J~creased support is especially drat:1atic among independents (up 14 

points to 78%), and Republicans (up 16 points to 70%). Moreover. almost two in three 

Medicare beneficiariel:i (65%) report that they would definitely or probably enroll if this 

beneJit were offered. Interest is especially strong among beneficiaries who are under age 

70 (70%), currently ~ack drug coverage (75%), or face monthly drug costs over $100 per 

month (78%). Interestingly, there is even suh~tantiaI interest in subscribing ~ong 

beneficiaries who currently have drug coverage (55%) and those with incomes over 

$20,O~O (66%). Demand for the type ofbcnefit provided in the Administrationplan is 

clearly bOlhstrong and broad. 

.4 
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PRESIDENT CLINTON URGES THE CONGRESS TO ACT NOW ON THE NATION'S . . 	 . . ' 

HEALTH CAREPRIORITIES 

April 29,~OOO 
 " 

,~ 

Today,in his weekly radio address, Presilient Clinton' will urge th~ Congress to take long 

overdue action and pass a strong, enforceable Patients' Bill of Rights and a voluntary Medicare 

prescription drug benefit. He will. point out, that despite .an overwhelming bipartisan vote in 

support ofthe Norwood-Dingell Patients' Bill of Rights, the legisl?tion.has beenlanguishing in 

the' Congress for over six months. He will also reiterate his challenge to the Congr~ss to move 


,beyond rhetoric and pass, in the context of-broader reforin~ a long overdue and voluntary . 
. prescription drug benefit for all Medicare beneficiaries. The Pres idem will urge the Congress to 

comeback from their recess and get back.to work ~n improving health care for Americans of all 
generations. 

To~ay, President Clinton will urge the Congress to: 

• 
PASS A STRONG, ENFORCEABLE, PATIENTS' BILL OF 1,lIGHTS WITl:I0UT 

FURTHER DELAY. ' . .' . 


• 	 '" "1 .' , , •• " . 

Patients need protections now. Unnecessary delay in passing legislation to curbjnsurance 
company abuse r~sults in harm to thousands of patients,daily and millions of patients annually., 
Recently released data indicates that each day without a strong Patients Bill of Rights results in: 
14,000 physicians seeing patients harmed because a plan failed to provide coverage for a 
prescription drug; 10,000 physicians seeing patients harmed because aplan refused a diagnostic' 
test or procedure; 'and 7,000 physicians seeing patients harmed because their insurance plan 
refused a referral to a specialist. In the last three State of the Union Addresses~the President has 
called on the Congress to pass strol+g patient protections for over t~o'years. Despite the passage 
of the Norwood-DingeIl bill, a strong, enforceable, bipartisan Patients' Bill of Rights that t~e . 
President has repeatedly indicated he would sign, the Congressha4delayed action on this critical 
legislation for over six months. ; . . 

The NOlWood-Dingelllegisladonis the only real Patients' Bill of Rights. This legislation, . 

endorsed by over 200 health care provider and consumer advocacy groups, is the only proposal 

currently being considered that meets the Administration's f).mdamental criteria: that patient 

protections be real and that court enforced remedies be accessible and mean~q.gful. The' 

legislation includes critical protections suc~ a~:, 
 '1 't•. , 

• 	 Guaranteed access to needed health care specialists; access to emergen~y room services when 
and where the need arises . 

• 	 Continuity of care protections , 
• 	 Access to a fair; unbiased and timely internal' and 'll+dependent:externaLappeals process 
• , Guaranteed protections for all Americans in an health plans .', " 
• 	 . An enforcemeht mechanism that ensures recourse for patients ;who have been harnied as a .. 


tesultbfa health plan's actions . 


,'," 



ENSURE THAT A NEW MEDICARE PRESCRIPTION DRUG BENEFIT OPTION IS 

AFFORDABLE AND ACCESSIBLE F,OR ALL BENEFICIARIES. 


Millions of Medicare beneficiaries have no prescription drug coverage. President Clinton 
, put out a detailed proposal'to modernize and reform the Medicare program over 9 months ago, 
and since then, seniors and Americ~s with disabilities have been waiting for the Congress to 
act. The President will challenge the Republicans to move swiftly to amend their proposal to 
as~ure that all Medicare beneficiaries have access to an affordable prescription drug benefit 
option that is:' 

• 	 ' Voluntary. Medicare beneficiaries who now have dependable, affordable coverage would 

have the option of keeping that coverage. 


• 	 Accessible to all beneficiaries. Beneficiaries who join the program would pay the same 

premium and get the same benefit, no matter where they live, through a private, 

competitively selected benefit manager or, where available, thr<;mgh managed care plans. 


• 	 Designed to give beneficiaries meaningful protection and bargaining power. A reserve fund 
in the President's budget helps Medicare beneficiaries with catastrophic prescription drug 
costs. The plan also gives beneficiaries bargaining power they now lack; according to CBO, 
discounts would average 12.5 percent. ' 

• 	 Affordable to all beneficiaries and the program. 'According to CBO, premiums would be $24 
, per month in 2003 and $48 per month in 2009, when fully phased-in. Low-income 

beneficiaries - below 150 percent of poverty ($17,000 fora couple) - would receive extra 
help with the cost of premiums; those below 135 percent would have no cost sharing. 

• 	 Consistent with broader reform. The new, voluntary prescription drug benefit is part of a 

larger plan to strengthen and modernize Medicare. This plan would make Medicare more 

competitive and efficient, reduce fraud and out-year cost increases, promote fair paYJllents, 

and improve preventive beJ;lefits in Medicare. The plan would also dedicate $299 billion 


, from the non-Social Security surplus to Medicare to help extend its solvency to at least 2025. 

Republican policy does not meet their stated goals. ,Although the House Republican 
leadership recently recognized the need for an affordable, optional prescription drug benefit 
available to all Medicare beneficiaries, the President will note that the policy advocated, by the 
House Republicans does not achieve their stated goals. The current House Republican proposal: 

• 	 Reneges on funding commitments for a meaningful prescription drug benefit. Earlierthis 
year, the Republicans indicated they wouldcominit $40 billionfor a prescription drug 
benefit, but their budget resolution dedicated as little as $20 billion to improve the Medicare 
program to include a prescription drug benefit. Moreover, their failure to release 10-year 
numbers on their prescription drug proposal raises serious concerns that their tax policy 
consumes virtually all revenue necessary to adequately fund a drug benefit into the future. 



• 	 Does not assure availability of prescription drug coverage. Because the Republican plan 
relies on private insurers to offer a drug-only benefit voluntarily, this policy cannot be 
guaranteed to be available to all seniors In need of a drug benefit. In testimony before the 
Congress, the insurance industry itself has expressed skepticism about the effectiveness of 
the Republican approach: . 

• 	 Not affordable for most seniors;even if it is available. Furthermore, because it provides, 
direct premium assistance only to beneficiaries with annual incomes of under $12,600, the 
Republican benefit will almost certainly fail to bean affordable option even ifit's available. 
If enacted, the Republican proposal would mark the first time in the program's history that 
Medicare would not provide universal premium assistance for benefits, and it would 
undermine the social insurance ·concept of the program. 

REPUBLICAN CONGRESS HAS DELAYED ACTION ON NATIONAL PRIORITIES 
FORTOO LONG. So far this year, the House of Representatives has been in session 39 days 
this year, and the Senate has been in session 33. There are just 73 workingedays left until the 
target adjournment date of October 6; The House and Senate struggled to pass the FY2001 
budget resolution and the Congress has failed to: . . 

• 	 Reduce gun violence with common sense gun legislation, buckling under the pressure ofthe 
powerful gun lobby and allowing sensible gun safety legislation to languish for over 9 
months. 

• 	 Give American families a needed increase in the minimum wage, spending over ayear 
delaying action on this legislation and attaching costly and unnecessary poison pill tax cuts to 
this common-sense measure. 

• 	 Fund urgent needs in ~hePresident's supplemental request, causing delays that could have 
devastating effects at home and abroad curtailing military training activities essential to 
peace and stability in Kosovo;'eroding international support fpr Colombia's effort to fight 
drug traffickers; leaving more than 2,300 families without funds to relocate after their homes 
were destroyed by Hurricane Floyd; providing debt relief to the poorest nations; and leaving 
low-income elderly nationwide vulnerable to summer's high temperatures. . ; 
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concerning wells l(b)(9) of the FOIA[ 
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Office of Legislative Affairs . 

April 28, 2000 

The Honorable Jobn D. Rockefeller IV 

United States Sellate 

Washington, DC 20510 


Dear Senator RockefelJer: 

This correspondence is in response to your letter to the Department ofJustice dated 
February 18, 2000. We have reviewed S. 189S~ the "Medicare Preservation and Improvement 
Act of 1999," as you requested, and oifel' our preliminary views regarding the separation of 
powers issues raised by the bill. As set forth below, we believe that the provision concerning the . 
removal ofofficers of the new Medicare Board raises serious ieparation ofuow~cems . \ 
under the Supreme Court's decisions and'would create a significant risk that a courtmight \ 
declare the provision uncOnstitutional. Moreover, even ifa court w~e to upbold this provision \ ) '\ 
against a constitutional challenge, we are convinced that it 'Would constitute an unwarranted anti \ 

, 	unwis' -,. on to oversee the :functioniIi of the Executive Branch. i)' 
As currently drafted1 S. 1895 poses a serious threat to the core constitutional ",alues 0 po lC L 
accountability and coordinated Executive Branch policy-making. We also believe that the c:;:::::::::..; 
provision requiring the Director of the Division ofHealth Care Financing A<:J.rninistration 

, ('~CFA")-Sponsored Plans to submit legjs1a.tive recommendations to Congress and precluding 
Executive Branch oversight pfsuch recommendations likelyviolat~ the..R!p9mIIlepdatio]tS 
Clause. . :" " , . . . , .. 
~ 	 . 

S. 1895 would establish as an "independent agency" a Mediqare Board ("Board") that 

would adminiSter a new competitive prem,ium Medicare system and would assume from the 

SecretaI)' of the Department ofHea1th and Human Services general oversight authority over 

Medicare plal1s. Specifically, the Board "will coordinate determinations ofbeneficiary eligibility 

and enrollment" with the Commissioner of Social Security; "enter into, and enforce, contracts 

with entities for the offering ofMedicare plans;" and tCdissecninate to Medicare beneficiaries 

information with respect to benefits [and] liniitations on [) payment 'under Medicare plans." 

§ 2242(a). The President may rempve members of the Board "onlyfor neglect ofduty or 

malfeasance in office." See § 2244(a)(3). The bill would also.reorganize HCFA, which is within 

the Department ofHealth and Human. Services, into two new divisions: the Division ofHCFA

Sponsored Plans and the DiVision ofHealth Programs. 




, UMtVLt'<V 

To the extent the bill would limit presidential oversight oftheBoard's5tattitory duties 
and responsibilities, by restricting the President's removal authority, it raises a significant 
constitutional question. As the Supreme Court has explained, legislation that places restrictions 
on the power of the President to remove Executive Branch officers passes constitutional muster if 

, it does not '1mpede the Presid.ent's ability to perform his constitutionill duty." Mottison v. 
Olson. 487 U.S. 654, 691 (1988); see also Nixon v.Administrator 6£CleneraI Services, 433 U.S, 
425, 443 (1977) C~Nixon IT') (legislation that affects the power of the President' is 
unconstitutional if it (~revents the Executive Branch from accom.plishing its constitutionally 
assigned functions"). In evaluating whether a restriction on the President's removal authority 
impedes the ability of the President to cany out his constitutional duties,we must look to the 
functions that the Board perfonns ..See Morrison, 487 U.S. at 691. 

Although the bilI does not provide a detailed description of the Board' s pow~rs, two 
characteristics of its functions stand out. First, the Board may exercise broad policy-m.akirig 
authority over the Medicare Program.. a wide-reaching program that is undeniably.of great 
significance to the American public. The Board is authorized to make fundamental policy' 
decisions such as what benefits Or services~ beyond a starotorily prescribed minimum, will be 
offered to beneficiaries; which private entities will provide sexvices or benefits; the amount of 
money the federal government will pay to those entities; ,and the amount that Medicare 
beneficiaries must pay for various levels ofpenefit coverage. In ligh~ of the President's , 
constitution.3l role as Chief Executive and his responsibilities to ,ensure proper execution of the 
laws, we believe a strong argument can be advanced that the President ,must be able to supervise 
Executive Branch officers who are charged with making such policy determinations. Indeed, the 
Supreme Court bas concluded that Congress may delegate policy-making responsibilities to 
agencies beca'llSe, "(w)hlle agencies are not directly accountable to the people, the Chief 

" I

Executive is, and it is entirely appropria.te for this political branch ofthe Government to make ... 
policy choices ... which Congress itselfeither inadvertently did not resolve, or intentiomilly ieft 
to be resolved by the agency charged with the adminiStration ofthe statute in light of everyday. 
realities." Chevron U.S.A . ...,. Natural Resources Defense Council~Inc" 467 U.S. 8371 865-66 
(1983), Consistent with that view, the Court upheld the removal restriction for the independent 
counsel in Momson7 in part, because this inferior officer lacked an.y policy-making authority. 
~ee 481 U.S. at 691.' 

I To be sure, in Hwnphreis Executorv.United States, 295 U.S. 602 (1935), the Court 
. stated that the Federal Trade Commission (FTC), in. "carry[ing] into effect legislative policies 

embodied in [a] statute in accordance with the legislative standard thereill prescribed .... acts in 
part quasi-legislatively and in part quasHudicially." M.. at 628. The Court's more recent 
pronouncements, however, cast considerable doubtoD. its earlier characterization ofFTC 
functions as "quasi-legislative." In Morrisonitself,tl:le Court noted the "difficulty ofdefining· 
such categories of'executive' or 'quaslwlegislative' officials," and st#ted that "it is hard to 
dispute ~t the powers of the FTC at the time ofHUmphret.§ Execu.!2r would at the present time. 
be considered' executive, 'at least to some degree." . Morrison. 487 U:S. at 689-90 n.28. 
Accordingly, we do not 'believe mat fu,e CoUrt would view delegate(i,policy-making of the sort 

\ 
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.' ,.~econ~ it does not appear that~e Board will possess any sighi:qc3nt "quasi-judicial" 
functions that mightotherwiseconstitutionaIly warrant a restriction on the.President's removal 
authority. Altbough the determination whether the 'Constitution alloWs Congress to impose a' 
.~(for causeu restriction on the President's power to remove anoffl.cer .does not tum entirely on 
whether the officer performs' quasi-judicial func~ons)Monison, 487 U.S. at 689, to the extent, 
that such functions would be absent here, one ofthe Key arguments advanced to defend removal 
restrictions would be unavailable. See Humphrey's Executor, 295U.S.at628-30 (relying on 
FTC's "quasi-judicial" functions as evidence that restrictions on fresident's authority to remove 
members 'of the Commission .did not 'interfere .withPresident's abiiitY to discharge his 
constitutionally-assigned functions); see also Mortiso!!" 487U.S. at 6,91 n.30 (noting 1:hat , ' 
freedom from executive or political control may be desirable ill circumstances ill which an 
official is performing "quasi-judlci~1> functions). " 

. . Fina.llY, the fmdings accompanying the legislation fail to identify the type of"o·veni.diJig 
need" for independence necessary to Justify limitations 011 prr;sidential oversight of the Board. In' 
its more modernjurisprudence, the Court Ms·adopted a balancing approachto evaluate 
"disruptions ofihe proper balance between Coordinate branches~" Nixonll, 433 U.S.'at443. ' 
,(c;iting United States v. Nixon, 418 U;S. 683, 111·12 ("Nixon r') (1914». Where Congress'seeks 
to limit tpe President's ability to supelVise an executive entity that ~ercises broad policy-thaking 
authQrity and that lacks significant adjudicative functions, suoh a disruption in the normal powers 
.ofthe ExeCutive Branch must be "justified by an oveniding need to 'Promote objectiveS within 
the constitutional authority ofCongfess." Ni~onII. 433 U.S. at 443 (citing Nixon r, 418 U.S.. at 
7l1~12). hi Morrison. fo~ example, the Court explained that Congress "was concerned when it 
cl'eatedthe office ofindependent counsel With the conflicts ofinterest that could arise in 
situations when the Executive Branch is called upon to investigate its own highwranking. 
advisers." Morrison. 487 U.S. at 677. The removal,restriction on the independent counsel, the 
Court noted" "was essential, in the view ofCongress, to establish the,necessary illdependence: of 
the office." .I4. at 693. Here, by contr~t,.the legislation cites only a need '10 reduce Govemnient 
micromanagemeut ofthe MedicarePrOgralll.ll Sec. 2(a)(7).. We dOllot believe thisjustificatioll 
is a sufficiently substantial oroverriding,reason forinsUlating the Board from executive 
oversight. . ' ,., 

" 

In light ofthe Board~s broad policy-makingau.thority and apparent lack ofsignificant, . 

adjudicatory authority .... and because Congress has failed to identifY a substantial need·f,or the 

independent status of the Medicare Board - w~ believe that, to the extent Congress intends to 

insulate the Board from pr~identiai direetion,2 the p'!oposed legislation raises serious 


contemplated by this legislation. as a "r;ruasi-Iegislativet2 function for ~eparatio~ ofpow~ 
pruposes. 

'. '. 2 The extent to which a statutory removal reslricti9n, like that in the proposed legislation, 
precludes the President from deten:iuning the policy direction of the fenure-protected office.is 
unsettled., As a result ofpractice in our system ofgovernrnent as it hflS developed over time, it is 

. 
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constitutional concerns. Nonetheless,even if the courts were to sustain the legislation in the face' 
oia constitutional challenge,we woUldstrongly oppose thebiU's restrictions; As the'bill seeks" 

, 'to remove fro!ll the President's oversight furictions ofan agency that ~ already under his 
supervision, it appears to constitute ,a serious, and unnecessary,:erosi9Il of the President's 

, authority to over~ee activities within the Executive Branch. and to coinpromis~the Core 
, constitutional cornmit~entS to political accountability and coordillated policy-making. ' 

, Section 2284, which concerns (;ommunication~ with, inter ali~ Congre$sby the Director 
'ofthe Division ofHCFA-Sponsored Plans, also ,raises serious ,constitutional concerns. this 
provision provides, in relevant .part, ·"No officer or agency of the United States may require the 
Directorto submit[a business plan that includes a legis'lative proposal to imple:ment the plan] to 
any officer or agency ofthe United States for approval; comments, o~ review, prior to the 
submission of~e plan to Congress and" suell individual." In addition, this provision , 

, affinuathrely requires the Directorto submit annually a business plan that includes legislative " . 
recommendations to both Houses of Congress. S,..ee § 2284(a).We b,elieve this provisioni:s 
invalid under the RecorninendatioIiS Clause, which provides that the:President "shall from time 
to time ... reconnnend,lO [Congress] ; .. suchMeasures as he shall judge necessary and ' 

, expedient" U.S. Canst Art. II, § 3. The,Recommendations Clause protects the President's 
constitutionlll prerogative; to formulate and present hisOWIl recorzmfep.dations and proposals, and 

, to control the'pol~cy agenda of the Executive Branch. By requiring the Pr~ident~s subordinates 
to provide the Congress with legislativerecommendations,thelegislation infringes on the 
President's ,authority to decline to offer ~y legislativerecommendatlon if, in the President's' 

commonly assumed that policydlfferenges do not give th~ ,Presidetlt·:·'cause~1 to'remove au'. ' 
officer. There is' some support for.that,assumption iIi Humi>breys Executor; where the Court, in· 
upholding a "for cause" removal restriction on the Presid~ntJs ability to, remove mexnbersofthe 
FTC, stated thatthe'PTC's "dutiesare'p'~rformedwithout 'execlitiveleave and, in contemplation 
of the statute! must be free from executive control." 29$U.$., at 628; see also Wiener Y. United 
States, 357 U.S. '349 ,(1958) (emphasiziugthatremovalliriritations prevent officiaJsfrombeing' 
"s~bJectinthedischarge oitheir duties to tbe control ofthe Executiven).Similarly. inMistretta 

, 'v. United States; 488 U:S. 361 (1989)1 inciiscussing tbe"for'caus~" iemovallimitationJor 
, . members of the Un.ited Statci"s Sentencing Commission. the Courtsta,ted that the restriction ''is 

specifically craftedfo prevent the PreSidenHrom exercis;ng'coerciv¢ influence' over. . 
, independentag;ncies." ML. at 411' (citing Morrison. 487 U.S. at 688)~, :en contrastl the Supreme 

Court suggested in Bowsher v. Synar, 478 U.S. 714, 729-30 (1986),fuat a provision permitting 
removal for "inefficiency," "neglect ofduty.'~ and "malfeasance'! conferred a "very'broad17 

removal pow.er. «could sustain removal. ,_ for any number of' :reasons, and would ensure thafan 
officer ~ubject to removal under such standards 'will be subservient;: to anyperson or entity that 
could exercise such power. It is thus possible that, 4t oroerto avoid the difficultconstitutional 
question ofvihether Congress may preclude the President from removing aprincipal officer of an 
independent agency for policy differences - an issue that neither &!;um12hwy'sExecutor and 
Morrison squarely addresSed - courts would construe the removal provision in tile Medicare 

.'. legislation 'not to s() limit the President's authority, " ' 

4 
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judgment. no suoh recommendation is necessary,or expedient. The invalidity ofsuch a 
congressionally-compelled legislative 'recommendation is heightened to the extent that the 
provision attempts to prohibit the President,) or his subordinates, from reviewing, analyzing, or 
approving the legislative recommendation bef()re it is sent to Congre~s.4 

Thank you for requesting out views. The Office ofManagenient and Budgerhas advised 
that there is no objection to the submission of this letter from the standpoint of the . 
Administration's program. 

Sincerely, 

~~ 
Robert Raben .' 

Assistant Atlomey.,General 


3There is substantial doubt that the statutory classification "officer or agency of the 
United States" in seotions 2284 and 2245(b), see infra note 4, includ~s the President mmself. As 
the SupremeCow;t explained in Qrejon; v. Ashcrofit 501 U.S. 452 (1991») when Congress 
intends to alter the constitutional balance ofpowers, it must be, '''unmistakably clear in the 
language of the statute.~" .M.. at 458 (quoting Atascadero State Hosp),tal v. Scanlon, 473 U.S. 
234,242 (1985» (intetp:reting statute nacrowly to avoid alteririg usual. constitutional balance of 
federal and state powers). Consistent with this reasoning, the Court In Franklin v. Massachuset!$, 
505 U.S. 188 (1992) stated that, U[0 Jut of respect for the separation ofpowers and the unique . 
constitutional position of the President,II it would r¢quire an "express statement by Congress" 
before interpreting the Administrative Procedure Act to authorize review for abuse ofdiscretion 
of the President's performance ofhis statutory duties. Id. at 800-01.' Even ifthe terms "offioer" 
or "agency" ar~ construed so as not to include the PreSident himself, however, we do not believe 

. Congress can preclude the President from relymgon subord.i:riate officers in the discharge arms 
c~nstitutionalduty to supervise legislative recommendations. ., 

4 For similar reasons, because we believe the Board must b~ subject to presidential 
control. we also believe that section 224S(b). which precludes Executive Branch oversight of 
certain types ofBoard communications with Congress, raises serious constitutional concerns. 
Section 2245(b) provides, in relevant Part. 'The Board may directly submit to Congress reports, 
legislative recommendations. testimony, or COlmnents on legislatioxi. No officer or agency of the 
United Srates may require the Board to submit to any officer or agency of the Unite<:1 States for 
approval. comments, or review, prior to submission to Congress of such report, 
recommendations, tedimony, or comments." To the extent that this provision applies to 
legislative reconunendations and other policy proposals, we believe it raises serious 
constitutional concerns under the Recommendations Clause. See u.s. Canst. Art. II, , § 3. 
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To: See the distributioniist at the bottom of this message 

cc: 

Subject: Revised Radio Address.Comments ASAP to Gottheimer 62554: 


Draft 04128/00 1pm 
lqsh Gottheimer 

PRESIDENT WILLIAM J. CLINTON 

RADIO ADDRESS ON PATIENTS BILL OF RIGHTS AND PRESCRIPTION DRUGS 


THE WHITE HOUSE 

April 28, 2000 


Good morning. Next week, when the fulL Congress returns from its Easter recess, they 
will have less than 75 working days left to make this a year of real progress for the American 
people. There is no more important critical piece of unfmished business thaI). our need to 
ensure, that every American -- young and old has adequate,. affordabie health care. Today, I 

. want to again urge the Congress to step ·up to this challenge by making the passage of ' a strong 
patients bill of rights and the provision of a voluntary Medicare prescription drug benefit top / 

priorities when they get back to Washington. This critical health care legislation is long 
overdue. 

. . \";. . 

. The more than 190 million Americans who use managed care or other insurance plans' 
, have waited too long for a strong, eriforceable patients' bill of rights. They deserve the right. 

to see a specialist; the right to emergency room care whenever and wherever theY,ne,ed it; and 
" the right to hold health care plans accountable for harmful deGisions. 

Last year, in: an overwhelmingly bipartisan vote, the Hou~e passed a strong patients' 
bill of rights that provides the right protections all Americans need and de~erve. And i1',s a' 
bill that I would sign. But more than six months later, the bill is"still languishing in Congress. 
Despite their pledge to complete a real bill, the Republican ITlajotity has not only d~layed 
action, it's actually considering legislation that would' leave tens of millions of Americans' 
without federal protections. A right that cannot be enforced isn't' a right at all it's jast a 
request. We need ,a strong bill that protects all Americans, in all:plans -- not one that 'provides 
more cover for the special interests, than real coverage for patients. . ' 

, , ''',,' . 

Congress also has an obligation to strengthen Medicare and modernize it with a 
voluntary affordable prescription drug benefit. No' one creating a Medicare program today 
would even think of excluding coverage for prescription drugs, Yet more than three 'in five 



.1 

older Americans still lack affordable apd dependable prescription drug coverage. Our seniors 
deserve better. ' . . 

Just this week we saw further evidence of the unacceptable burden the growing cost of 
prescription drugs is placing on seniors Americans .. According to a report by the non-profit 
group, Families USA, the price of the prescription drugs most often used by seniors has risen 
at double the rate of inflation tor six years .running. That's aburclen that falls 4arde'st on. . 
seniors who lack drug coverage -- because they simply don't receive the price discounts. that . 

,. mo~t 'insurers negotiate. . . . 
, 

. Seniors and people with disabilities' living on fixed incomes simply cannot continue to .. 
cope with these kinds of price increases. That ~~ why' we must take action to help them -- not 

· . next year 'or the year after that, but this year. My budget includes a comprehensive plan to 

modernize Medicare, .and provide for a long overdue prescription drug benefit for all . 

beneficiaries. ' . 
., . 

'I'm pleased that there is growing bipartisan support for tackling this challenge. Earlier 
this month, Republican leaders in the House put forth the skeletai outline of a plan that offers, 
a~ a stated goal, access toaffordable coverage for older Americans. Unfqrtunately, their phm 
falls short of meeting that goal. Instead, it would subsidize insurance companies to offer . 
prescription-drug-only policies for middle-income seniors -- policies the insurance industry 
itself has already said 'it will not offer. And because the plan wo~ld provide dir:ect SUpp0ft 
only to low,-income seniors and disabled Ainericans, it would do.nothing for those w.ith 
modest, middle-class income,s bet~een $15,000 and $50,000. Nearly half of all Medicare 
b~neficiaries who lack prescription drug coverage fall into that category: .. . 

Conventional wisdom says that nothing substantive can get done in an election. year. 

. '. But if you're a member of a managed care plan or an older American who depends on 

· life-saving drugs to keep you out of the hospital, you don't care ~bout,partisan politics.' You 


just care about getting well and staying well. . ,. . 


So I say to Congress, ·when you get back to Washington next week, let's get back to . 
· work on a strong and enforceable patients bill of rights. Let's g~t back to work on a voluntary" . 

Medicare prescription dJrug benefit. The healthcare of Americans is too important to be 
sidetracked. by partisan politics. The need.is urgent, and .the time to act is now. ' 

Thanks for listening. 

MessageSen~T~o~:____________~~__________~__~________~__~ 
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April 28, 200q 

The Honorable Jobn D. Rockefeller IV 
United States Senate 
Washington, DC 20510 

Dear Senator Rockefeller: 

This correspondence is' in response to your letter to the Department ofJustice dated 
February 18, 2000. We have reviewed S. 1895, The «Medicare Preservation and Improvement 
Act of 1999,t, as you requested, and offer our preliminary views regarding the separation of 
powers issues raised by the bill. As set forth below I we believe that the provision concerning the 
removal ofofficers of the new Medicare Board raises senous separation of powers concerns 
under the Supreme Court's decisions and would create a significant risk that a court might 
declare the provision unconstitutional. Moreover, even ifa court were to uphold this provision 
against a qonstitutional challenge, we are convinced that it 'Would constitute an \Ulwarranted and . 
unwise erosion of the President's a.uthority to oversee the functioning of the Executive Branch. 
As currently drafted, S. 1895 poses a serious threat to the core constitutional values ofpolitical 
accountability and cqordinated Executive Branch policy-making. We also believe that the 
provision requiring the 'Director of the Division ofHealth Care Fill.aIlcmg A~istration 
((HCFA")~Sponsored Plans to submit leg;slative recommendations to Congress and precluding 
Executive Branch oversight of such recommendations likely violates the Recommendations 
Clause. 

S. 1895 would establish as an "independent agency" a Medicare Board ("Board") that 
would administer a new competitive premium Medicare system and would assume from the 
Secretary of the Department ofHealth and Human Services general oversight authority over 
Medicare plaJ.1S. Specifically. the Board ''will coordinate determinations of beneficiary eligibility' 
and enrollment" with the Commissioner of Social Security; "enter into, and enforce~ contracts 
with entities for the offering ofMedicare plans;" arid ,cdissen:tinate to Medicare beneficiaries 
information with respect to benefits [and] limitations on [] paymeut under Medicare plans." 
§ 2242(a). The President may remove members of the Board "onlyior neglect ofduty or 

. malfeasance.in office." See § 2244(a)(3). The bill would also reorganize HCFA, which is within 
the Department ofHealth and Hwnan Services, into two new divisions: the Division of HCFA- . 
Sponsored Plan~ and the D;vision of Health Programs. ' . 

http:malfeasance.in
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To the extent the bUlwould limit presidentia.l oversight ofthe Board's statutory duties 
and responsibilities, by restricting the President's removal authority, it raises a significant 
constitutional question. As the Supreme Court has explained, legis'lation that places restrictions 
on the power ofthe President to remove Executive Branch officers,passes constitutional muster if 
it does not ''impede the President's ability to perform his constitutional duty." Morrison v. 
Olsol1 487 U.S. 654. 691 (1988); see also Nixon v. Administfa.tor 6£ G~eral Setyices, 433 U.S. 
425, 443 (19'77) (,'Nixon U") (legislation that affects the power of the President is 
unconstitutional if it "prevents the Executive Branch from accomplishing its constitu.tionally 
assigned functions"). In evaluating whether a r~triction on the President's removal authority 
impedes the ability ofthe President to carry out his constitutional duties, we must look to the 
functions that the Board performs. ~Morrison, 487 U.S. at 691. , 

.. ) 

Although the bill does not provide a detailed description of the Board's powers, two 
characteristics of its functions stand out. First, the Board may exercise broad policy-malcing 
authority over the Medicare Program, a wide-reaching program that is undeniably of great 
significance to the American public. The Board is authorized to make fundamental policy 
decisions such as what benefits or services, beyond a statutorily prescribed minimum. Will be 
offered to beneficiaries; which private entities will provide services' or benefits; the amount of 
money the federal govemm.ent will pay to those entities; and the amount that Medicare 
beneficiaries must pay for various levels of belle fit coverage. In light of the President's 
constitutiOIW role as Chief Executive and his responsibilities to ensure proper execution of the 
laws, we believe a strong argument can be advanced that the President must be able to supervise 
Executive Branch officers who are charged with making such policy determinations.· IndeedJ the 
Supreme Court has concluded that Congress may delegate policy-making resPonsibilities to 
agencies because, "[ w]hlle agencies are not directly accountable to the people, the Chief 
EXecutive is, and it is entirely appropriate for this political branch ofthe Government to make ... 
policy choices ... which Congress itself either i.nadvertently did not resolve~ or intentionally left 
to be resolved by the agency charged with the administration of the statute in light ofeveryday 
realities." Chevron U.S.A. 'i/o Natural Resources Defense Councili.Jnc., 467 U.S. 837~ 865·66 
(1983). Consistent withthar view, the Court upheld the removal restriction for the independent 

_,counsel in Morrison7 in part, because this inferior officer lacked any pollcy-making authority. 
~ 487 U.S. at 691.' 

I To be sure, mHum12hreis Execl.ltor v. United States, 295 U.S. 602 (1935), the-Court 
stated that the Federal Trade Commission (FTC), in "carry(iug] into effect legislative policies 
embodied in [a] statute in accordance with the legiSlative standal'd therein prescribed .... acts in 
part quasi-:-legislatively and in pan qU'a;sHudicially." I.d... at 628. The Court's more recent 
pronouncements, however~ cast considerable doubt on its earlier characterization ofFTC 

. functions as "quasi-legislative." In Mon:ison itself, the Cpurt noted,the "difficulty ofdefining 
such categories of'executive' or 'quasi.legislative' officials," and stated that "it is hard tq 
dispute that the powers ofthe FTC at the time ofHumphre)[§ Exec.p:tot." would at the present time 
be oonsidered 'executive,' at least to some degree." Momson. 487 U.S. at 689-90 n.28. 
Accordingly, we do not'believe that the Court would View delegated policy-lnaking of the sort 

2· 
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Second, it does not appear that the Board will possess any significant "quasi-judicial" 
funotions that might otherwise constitutionally warrant a restriction on the President's removal 
authority. Although the determination whether the Constitution allows Congress to impose a 
dfor causeu restriction on the President's power to remove an offi,cer does not turn entirely on 
whether the officer perfoIIIlS quasi-judicial functions, Morrison, 487U.S. at 689) to the extent 
that such functions would be absent here. one of the key arguments advanced to defend removal 
restrictions would be unavailable. See Humphrey's Executor, 295 U.S. at 628-30 (relying on 
FTC's "quasi-judicial" functions as evidence that restrictions on President's authority to remove 
members of the Commission did not interfere with President's ability to discharge his 
constitutionally-assigned functions); see also Moo:iso]b 487 U.S. at 691 n.30 (noting that 
freedom from executive or political control may be desirable in circumstances in which an 
official is performing "q'uasi-judicia1" functions). 

Finally, the fmdings accompanying the legislation fail to identify the type of "overri.ding 
need" for independence necessary to justify limitations 011 presidential oversight of the Board In' 
its more modem jurisprudence, the Court has adopted a balancing approach to evaluate 
udisruptions of the proper balance between coordinate branches." Nixon n. 433 U.S. at 443 
(citing United States v.. .N.ixon, 418 U.S. 683, 111-12 (UNpcon f') (1974». Where Congress seeks 
to limit the President's ability to ,supervise an executh,e entity that eXercises broad policy-making 
authority and that lacks significant adjudicative functions, such a disruption in the normal powers 
of the Executive Branch must be "justified by 3D, overriding need to promote objectives within 
the constitutional authority of Congress:' N~on II, 433 U.S. at 443 (citing Nixon 1,418 U.S. at 
711-12). In Morrison. for example, the Court explained that Congress "was concerned when it 
created the office ofindependent cOWlsel with the conflicts ofinterest that could arise in 
situations when the Executive Branch is called upon to investigate its own high~mnking 
advisers." MomsQJl. 487 U.S. at 677. The removal restriction on the independent counse~ the 
Court noted, '\Vas essential, in the view ofCongress, to establish the necessary independence of 
the office." I!iat 693. Here, by contrast, the legislation cites only a need '''to reduce Government 
micromanagement of the Medicare Program. I> Sec.2(a)(7). We do not believe thisjustification 
is a s'llfficiently substantial or o\'erriding reason for insulating the Board from executive 
oversight 

In light of the 'Board's broad policy-making authority and apparent lack of significant 
adjudicatory authority - and because Congress has failed to identify .a substantial neeclfor the 
independent status of the Medicare Board - we believe that, to the extent Congress intends to 
insulate the Board from presidential directi.on,.~ the proposed legislation raises serious 

contemplated by this legislation as a ccquasi-Iegislative" function for separation ofpQwers 
purposes. 

2 The extent to whicb a statutory removal restriction, like that in the proposed legislation, 
precludes the President from determining the policy direction of the tenure-protected office is 
unsettled. As a result of practice in our system ofgovernment as it has developed over time, it is 

\, 
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constitutionaJ concerns. Nonetheless, even ifthe courts were to sustain the legislation in the face 
ofa constitutional challenge, we would strongly oppose the bill's restrictions. As the bill seeks 
to remove from the President's oversight functions ofan agency that are ;tlready under his 
supervision, it appears to constitute a serious, and unnecessary, erosion of the President's 
authority to oversee activities within the Executive Branch,·and to compromise the core 
constitutional commi~ents to political accountability and coordinated policy-making. 

, 
Section 2284, which concerns communications with, inter alia, Congress by the Director 

of the Division ofHCFA-Sponsored Plans, also raises serious constitutional concerns. This 
provision provides, in relevant part, "No officer or agency of the United States may require the 
Director to submit [a business plan that includes a legislative proposa.l to implement the plan] to 
any officer or agency of the United States for approval, comments, or reviewJ prior to the 
submission of the plan to Congress and such individual." In addition, this provision 
affinnatjvely requires the Director to submit annually a business plan that includes legislative 
recommendations to both Houses of Congress. S,.ee § 2284(a). We believe this provision is 
invalid under the Recommenda.tions Clause j which provides that the President "shall from time 
to time. :. recommend to [Congress] ... such Measures as he shall judge necessary and . 
expedient." US. Canst. Art. II, § 3. The Recommendations Clause protects the President's 
constitutional prerogative to formulate and present his own recommendations and proposals, and 
to control the policy agenda of the Executive l3ranch. By requiring the President's subordinates 
to provide the Congress with legislative recommendations~ the legislation infringes on the 
President's authority to decline to offer any legislative recommendation if, in the P:residenfs 

commonly assumed that policy differences do not give the President "causetl to remove au 
officer. There is some support for that assumption in HmnpmeYs Executor, where the Court, in 
upholding a "for cause" removal restriction on the President's ability to remove members of the 
FTC, stated that the FTC's ....duties are perfonned without executive leave and, in contemplation 
of the statute, m.ust be free from executive control:' 295 U.S. at 628; see also Wienerv. United 
States, 357 U.S. 349 (1958) (empbasizing that removal limitations prevent officials from being 
"subject in the discharge oftheir duties to tbe control of the Executiven

). SimilarlY, in Mistretta 
v. United States, 4Sg,U.S. 361 (1989)1 in discussing the "for cause" remo'Vailimitation for 
members of the United States Sentencing Conunission. the Court stated that the restriction ''is 
specifically crafted to prevent the Presidellt from exercising 'coercive influence' over 
independent agencies." !!:L. at 411 (citing Moniso~ 487 U.S. at 688). In contrastI the Supreme 
Court suggested in Bowsher v. Synar, 478 U.S. 7141 729-30 (l986), that a prOVision permitting 
removal for "inefficiency," '~eglect ofdutY,fl and "malfeasance" conferred a "very b:road" 
removal power, "could sustain removal ... for any number of" reasons, and would ensure that an 
officer subject to removal under such standards "will be subserviene' to any persoa or entity that 
could exercise such power. It is thus possible that, in order to avoid the difficult constitutional 
question of whethEr Congress may preclude the President from removing it principal officer of an 
independent agency for policy differences - all issue that neither H...um12h:ceyl s Executor and 
Morrison squarely addressed - courts would construe the removal provision in the Medicare 
'legislation not to so limit the Pr~sident's authority. 
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judgment, no suoh recommendation is necessary or expedient The invalidity ofsuch a 

eongressionatly-compelled legislative recommendation is heightened. to the extent that the 

provision attempts to ptohibit the President,J or his subordluates, from reviewing, analyzing. or 

approving the legislative recommendation before it is sent to Congtess.4

, , 

Thank you for requesting our views. The Office ofManagement and Budget has advised 
that there is no objection to the submission of this letter from the standpoint ofthe 

, Administration's program. 

Sincerely, 

~~. 
Robert Raben 
Assistant Attorney General 

3 There is substantial doubt that the statutory classification "officer or agency of the 
United States" in sections 2284 and 224S(b)1 ~ hY!! note 4, includes the President bimself. As 
the Supreme Court explained in GregOri y, Ashcrofi, 501 U.S, 452 (1991), when Congress 
intends to alter the constitutional balanoe ofpowers, it must be: "'unmistakablY clear in the 
language of the statute.'" .M,. a.t 458 (quoting Atascadero State Hospital Y. Scanm 473 U.S. 
234 t 242 (1985») (intetpreting statute narrowly to avoid altering usual constitutional balance of 
federal and state powers). Consistent with this reasoning, the Court in Franklin v.,}1assachuset!$, 
505 U.S. 788 (1992) stated that, U[0 Jut of respect for the separation ofpowers and the unique 
constitutional position of the President'" it would require an u express statement by Congress" 
before interpreting the Administrative Procedure Act to authorize review for abuse ofdiscretion 
of the President's performance ofhis statutory duties. Id. at 800·0l'. Even ifthe terms "offioer" 
or "agency' are construed so as not to include the President himself, however, we do not believe 
Congress can preclude the President from relying on subordinate officers in the discharge arms 
constihttional duty to supervise legislative r~m.mendations. . 

4 For similar reasoDS, because we believe the Board must be subject to presidential 
control. we also believe that section 224S(b). which precludes Executive Branch oversight of 
certain types ofBoard communications with Congress, raises serious oonstitutional concerns. 
Section 2245(b) provides, in relevant p~ <'The Board may directly submit to Congress reports, 
legislative recommendations, testimony, or comments·on legislation. No officer or agency of the 
United States may require the Board to submit to any officer Or agency of the United States for 
approval. comments, or review. prior to submission to Congress of suoh report, 
.recommendations, testimony, or comments.1> To the extent that this provision applies to 
legislative reconunendations and other policy proposals, we believe it raises serious 
constitutional concerns under the Recommendations Clause. See U.S. Canst. Art. II, § 3. 
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NEWS 

FROM THE COMMITTEE ON WAYS AND MEANS 

SUBCOMMITTEE ON HEALTH 
FOR IMMEDIATE RELEASE CONTACT: Trent Duffy or Greg Crist 
April 26, 2000 (202) 225-8933 

Thomas Reaction to President Clinton's News Conference on a , 	 . 

Prescription Drug Benefit for Medicare and Study on Drug Costs 

WASHINGTON - Ways and Means Health Subcommittee Chairman Bill Thomas (R-CA) today 
" responded to President Clinton's news conference on prescription drug coverage for Medicare 

beneficiaries and a new study by Families USA, that suggests drug prices are rising faste: than the rate of 
inflation. 

'This is precisely why our prescription drug plan includes protection for all seniors from runaway out of 
pocket drug expenses, which is called stop-loss coverage. The President's plan fails to cover seniors' 
drug costs once they exceed $2,000, which leaves seniors way too vulnerable to escalating drug prices." 

"Furthermore, I must clarify that our plan helps all seniors by creating a private-public partnership to 
help cover the costs of the sickest patients. This in tum, will lower the premiums that all seniors pay for 
drug benefits, which means more affordable coverage for all senjors -- regardless of income. Our plan ' 
is universally offered as an option under Medicare, which is similar to the President's approach. Despite 
the President's partisan rhetoric, I look forward to working in a bipartisan fashion on building a 
prescription drug plan for a stronger Medicare that can be signed into law this year. I hope the 
President's intention is the same." . 

.On April 121
", House Speaker Dennis Hastert (R-IL) and several Mem~s ofthe Ways and Means and 

Commerce Committees introduced a comprehensive plan to strengthen Medicare while modernizing the 
program with a prescription drug benefit for seniors. The market-based plan will offer voluntary 
prescriptioodrug coverage to every senior while protecting them from exploding prices that threaten 
their financial security. Contact Tim Scharfin the Ways and Means Press Office at(202) 225-8933 if 
you would like a summary of the plan. Statements from the AARP and the American AssOciation of 
Health Plans about the GOP plan follow this release. " The briefoutline of the plan is as follows: 

• 	 Lowers Drug Prices and Expands Access to Prescription Drugs for All Eeneficiaries Without 

Threatening the Patient-Doctor Relationship. 


• 	 Protects Against Higher Drug Prices anq. Runaway Out-of-Pocket Costs. 
• 	 Expands Seniors' Right to Choose the Coverage that Best Suits Their Needs Through a 


Voluntary and Universally-Offered Benefit ... 

+ 	 Rejects Big Government Approach With A Public"Private Partnership That Lowers Premiums. 
• . InvestS $40 Billion to Modernize and Strengthen Medicare. 
• 	 Preserves and Protects Medicare to Keep Program Solvent for Furore Generations. 
• 	 Ensures that Today's Scientific Research and Medical~nnovation will Continue to Find 


Tomorrow's Cures 


-AARP and AAHP statements on GOP Prescription lJrug Plan Follow
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Statement by AARP Executive Director Horace B_ Deets on House Republican 
Medicare Prescrliption Drug Proposal. A~ril12~ 2000 

"House Republican leaders today outlined a new 

proposal to help Medicare beneficiaries purchase 

prescription drug coverage. Many details of this plan are yet 


. to be spelled out, but we are pleased that this proposal 

moves beyond the prescription drug benefit developed by the 

Medicare Commission - a proposal that would have provided 

prescription drug coverage only to low-income older 

Americans - to providing prescription drug coverage to all 

older and disabled Americans in Medicare. 


As we understand it, the proposal would provide a full 

subsidy for low-income beneficiaries without jeopardizing 

Medicare's social insurance foundation. In addition, it has the 

potential for reducing the premiums that all older Americans 

would pay for their Medicare prescription drug coverage by 

providing a government subsidy for those people in 

Medicare who have extraordinarily high drug costs. 


AARP supports a prescription drug benefit in Medicare 

that would be available to and affordable for all beneficiaries. 

Many questions must be answered about this proposal 

before we can judge whether it meets these criteria. Among . 

these questions: Would the level offederal subsidy. wmch is 

the same as in the President's proposal, prove adequate to 

attract the broad risk pool that is needed to make the 

coverage affordable for the vast majority ofbeneficiaries? 

Would this pUblic-private partnership, with its many 

implementation details, prove workable? , 


At this early stage, we believe this proposal has merit 

and should be explored carefully. AARP is prepared to 

work with the proponents of this idea, as well as with other 

Members ofCongress an:d the President on a bipartisan 

basis, to help shape a Medicare prescription drug benefit 

that will meet the needs of older Americans today and iri the 

future." 


Statement of AAHP, in a Letter to Senator William Roth, April!l, 2000 

"We believe the most effective way to provide this coverage is through private risk
bearing insurance entities to ensure minimal disruption to current prescription drug 
coverage. As Congress moves to .act to authorize new drug coverage options for 
Medicare beneficiariest we believe they should be able to purcM,se coverage from 
competing private sector plans that choose to offer such coverage, including existing 
Medicare+Choice plans, employer-sponsored plans, Medigap plans, and other 
innovative private insurance entities that would provide this drug benefit." 
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PRESIDENT CLINTON AND THE DEMOCRATIC LEADERSHIP HIGHLIGHT 

! NEW STUDY DOCUMENTING PRESCRIPTION DRUG PRICE INCREASES 


THAT DOUBLE INFLATION RATES 

Families USA Report Validates the Need for a Medicare Prescription Drug Benefit 


April 26, 2000 


President Clinton today, along with Senator Tom Daschle and House Democratic Leader Dick Gephardt, 
will join Families USA in releasing a new report on prescription drugs! The report,shows that, on 
average, the price for the 50 drugs most commonly used by seniors increased at nearly twice the rate of 
inflation during 1999. The President will point out that this finding, combined with the recent HHS report 
showing that the price differential for older and disabled Americans with and without coverage has nearly 
doubled, underscores the need for a voluntary Medicare prescription drug benefit. While praising the 

, House Republican leadership for endorsing the principle of the need for all affordable, optional ' 
, prescription drug benefit available to all Medicare beneficiaries, the President will note that the policy 
advocated by the House Republicans does not achieve their stated goals. He will challenge the 
Republicans to move swiftly to amend their proposal to assure that all Medicare beneficiaries have access 
to an affordable prescription drug benefit option. 

NEW ANALYSIS INDICATES THAT PRESCRIPTION DRUG PRICES WILL CONTINUE TO 
,RISE.' While senior citizens generally live on fixed incomes that are adjusted to keep up with the rate of ' 
inflation, a new report by Families USA entitled Still Rising demonstra.tes that prescription drug costs 
have risen at double that rate over the past six years - and are expected to continue to rise. Key findings 
of the Families USA report include: ' 

.' In 1999, the prices of the prescription drugs most commonly used by seniors increased at 
almost double the rate ofipflation. The report found that prices of the 50 prescription drugs 
most frequeritly used by the elderly rose by nearly two times the rate of inflation during calendar 

, year 1999. On average, the prices of these drugs reportedly increased by 3.9 percent from January 
1999 to January 2000 (versus 2.2 percent for general inflation).' 

• 	 , Moreover, these increases are part of a trend: Over the past six years, the prices of the 
prescription drugs most commonly used by seniors also increased by twice the rate of 
inflation. The report finds that the price of the 50 prescription drugs most commonly used by 
older Americans increased by 30.5 percent since 1994 - twice the rate of inflation. More than half 
of the most commonly 'used drugs that were on the market for the entire six year period had price 
increases that were double the rate of inflation. In addition, the Families USA report concludes 
that more than 20 percent of these prescription drugs increased in price by three times the rate of 
inflation over that time period. 

Seniors with common chronic illnesses are often forced to spend well over 10 percent of their• 
income on 'prescription drugs. The new Families USA study demonstrates that a widow with 

, diabetes, hypertension, and h,igh cholesterol, living on an annual income of$12,525 (150 percent 
of the poverty level) will spend 18.3 percent of her annual income on prescription medications. 
The same woman with an annual income of$16,700 (200 percent of the poverty level) will spend 
13.7 percent of her income on these medications. This finding, 'which is consistent with the 
conclusions of studies conducted by HHS, clearly demonstrates !that failure to provide a voluntary, 
affordable, and accessible Medicare prescription drug benefit will impose a continuing and 
growing burden on middle-class older Americans and people with disabilities. 



PRESIDENT CLINTON CHALLENGES THE REPUBLICAN LEADE'RSHIP TO MODIFY 
THEIR POLICY TO MATCH THEIR STATED GOALS. While praising the House Republican ' 
leadership for recognizing the need for an affordable, optional prescription drug benet it available to all 
Medicare beneficiaries, the President will note that the policy advocated by the House Republicans does 
not achieve their stated goals. Their current approach is underfunded, unlikely to be available to all 
beneficiaries, and would almost inevitably be unaffordable to millions of seniors and people with 
disabilities, even ifit is available in some places. In addition, because 'of its lack of details, It raises more 
questions than it answers, including how much the premiums are, what the benefit would be, and how 
much it will cost. The President will challenge the Republicans to move swiftly to amend their proposal 
to assure that all Medicare beneficiaries have access to an affordable prescription drug benefit option. ' 

, T4e House Republican proposal: ' 

• Reneges on funding commitments for a meaningful prescription drug benefit. Earlier this 
year, the Republicans indicated they would commit $40 billionfor a prescription drug benefit, but 
their budget resolution dedicated as little as $20 billion to improve the Medicare program to 
include a prescription drug benefit. Moreover, the lack of their willingness to release] O-year 
numbers on their prescription drug proposal raises serious concerns that their tax policy consumes 
virtually all revenue necessary to adequately fund a drug benefit into the ,future. 

, ' , 

• Does not assure availability of prescription drug coverage. Because the Republican plan relies 
on private insurers to offer a drug-only benefit voluntarily, this policy cannot be guaranteed to be 
available to all seniors in need of a drug benefit. In testimony before the Congress, the insurance 
industry itself has expressed skepticisrrf about the effectiveness of the Republican approach. 

• Not affordable for most seniors, even if it is available. FUlihermore, because it provides direct 
,premium assistance only to beneficiaries with annual incomes ~funder$12,600, the Republican 
benefit will almost certainly fail to be an affordable option even if it's available. If enacted, the 
Republican proposal would mark the first time in the program's history that Medicare would not 
provide universal premium assistance for benefits, and it would undermine the social insurance 
concept of the program. Finally, because of the proposals reliance on the Medigap insurance 
market, which frequently does not negotiate lower prices on behalf of its enrollees, it casts doubt 

, on whether beneficiaries would have access to market-leveraged discounts. 
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SUMMARY OF HOUSE REPUBLICAN 

PRESCRIPT.ION DRUG PLAN 


• 	 Dedicates atleast $20 billion for 2001-05 for prescription drugs 

• 	 Provides undefined, prescription drug-only benefit through private . 
msurers 

• 	 Low-income M~dicar~ beneficiaries {below 150 percent of povert:"J1 
. would receive direct premium assistance. 

• 	. Private plans would have to offer. some level; of stop-loss 
(catastrophic) coverage, and the government would share the risk of 
that coverage with private insurers 

• 	 An "Entity" would administer the prescription drug benefit 

2 




QUESTIONS' ABOUT PLAN 
,1. How can all seniors be assured that there will even be 
one private insurance,'prescription drug benefit? 
We 'DON'T Know: 
• 	 What provision of the proposal assures that all / most / any beneficiaries willhave access to the 

new drug benefit' . . 

• 	 Whether private insurers will be required to offer coverage in all areas 

• 	 . Whether and, if so, how the individual insurance market would be refonned to assure that all 

beneficiaries have the same options at the same price regardless of age, geography or health 


We 	DO Know: 

• 	 Lack of insurer interest in covering seniors in 1965 led to the creation of Medicare. 

• 	 Industry representatives as ~ell as specific, .large insurers have previously testifi~d that they 

. would not partic[pate in a drug-oniy, pri~ate M~d{gap plan. . . - .-. . - 

. 	 ~-

• 	 . Today, few.private plans offer -- and fewer seniors participate (only 10 percent) -- in private 

Medigap drug plans despite the fact that current Medigap insurer liability is limited. 


• 	 Most private insurers neither guarantee that all beneficiaries can participate nor offer Medigap 
coverage at the same premium for beneficiaries regardless of age or sickness. Without 
protections, access would be limited by high premiums or outright denials of coverage. 

'-. 
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2. What are the premiums for the prescription' drug 
benefit? Will they be 'affordable to middle-income seniors 
and people with disabilities? 

We 	DON'T Know:' 

• 	 What premiums beneficiaries would pay under the plan ' 

• . What is the value of the benefit and the extent 6f gove~ent contribution 

• 	 How much variation in premiums ,there would be across the country ' . 

W~DOKnow: 

• 	 Premiums would vary significantly nationwide as theydo in the current Medigap market. 

,. 	 There is no explicit premium assistance for any single Medicare beneficiary with income 
above $12,600.' About half of beneficiaries without prescription drug coverage have income 
above the Republicans' plan cut-off. ' ' 

• 	 Most experts agree that a 50 percent premium subsidy is needed to make a Medicare drug , 
benefit affordable for all beneficiaries.. For those 'above the premium< assistance cut-off,the 
Republican plan provides no direct subsidies and only indirectly subsidizes an unknown 
amount of the stop-loss provision. . . 4 



--

3. What is the actual drug benefit being purchased by 
beneficiaries and tax payers? 

We 	DON'T Know: 

• 	 What-are the deductibles, copays, and benefit limits for the plan options 

• 	 What is the stop-loss level and vlhether that varies by plan and -area 

• 	 What is the minimum value of insurance that private insurers would offer under this plan 

We 	DO Know:· 
. .. 	 . . ' .. 

• 	 Managed care plans in the Medicare +Choice system have used their flexibility to design 
drug benefits that attract healthier beneficiaries (e.g., low copays but quarterly caps on plan 
payments). _Few chrOnically ill beneficiaries have found plans that-have design.ed their 
prescription drug benefits to suit their needs. 

• 	 Widelyvarying, insurer-defined benefits led to confusion and fraud in the Medigap market, 
resulting in a bipartisan law that standardized benefits in the early 1990s. 

-. 	 Most economists and health policy experts agree that informed choices of health plans 

cannot occur unless benefits are standardized in a manner in which consumers can make 

"apples-to- apples» comparisons. 
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4. How' is the premium assistance fot low-income Medicare 
beneficiaries structured, who administers it, and how does 
it ensure all low-income beneficiaries have access to it? 

·We DON'TIfuow: 
• If the benefit is a Medicare means-tested benefit or a Medicaid benefit. If it is a Medicaid 

benefit, would states be responsible for all or part of the cost and would they be responsible for 
administering it 

• Whether the cost sharing as well as premiums would be subsidized 

• How prescription drugs would be delivered for low-income beneficiaries - through the Medicaid 
rebate program or through private plans. If through private plans, it is not known whether low
income seniorS would get a choice. of plans or be forced into the lowest cos~ private plan option 

We 	DO Know: 
• 	. - Medicare has never means-tested its benefits. Doing -so for'prescnption drugs. would 

effectively limit access to an essential health benefit .. 

• 	 Expanding through Medicaid means expanding the Medicaid rebate program.· Participation 
in Medicaid is typically lower than Medicare, lessening the effectiveness of covering low-
income beneficiaries. . 

• 	 The National Governors' Association's position is that states want neither the responsibility 
for or costs of a prescription drug benefit. 
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~5. How much are Republicans dedicating to. a. . 
prescription drug benefit over 5 and 10 years and is it' 
sufficient for a meaningful benefit? 

We 	DON'T Know: 

• 	 How much o~er the next 5 years will be dedicated for prescription 4rugs since the· 
Republican budget resolution does not explicitlycommit the full $40 billion: to the benefit 

• 	 . If there is a funding commitment after 5 years and whether it Can be afforded if' the 

Republicans' tax cut uses virtually all of the available resources . 


.We DO Know:,' 
, 	 , 

• 	 The:budget resolution allocation for a drug benefit in the first 5 years~ assumes unrealistic~y 
large cuts'in' rioh:defensediscretionaryspehding. .,,: ...... -_. O~ • 

··the Republican tax cut over 10 years appears to be as large as the $792 billi6n:t~'cut that,' 
the President vetoed last year. This tax cut,. and its associated interest, will require $932', ' 
billion -- more than CBO's projected $893 billion ·surplus. ·This would leaving no room for 
any investment for a drug benefit or other domestic priorities. 
'. 	 .' 

• 	 This Republican budget resolution also would commitanyadditi~nalr~sources to.tax c,uts 
. , or debt reduction, not for a drug benefit or other priorities. 7 


