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TEL: . Sep.03'96 17:08 Nu.003 P.02

MEMORANDUM

TO: Chris Jeﬁmngs -

; I'ROM ~ Charlie Sa]errog

: SUBJECT: Managéd Carc in .Florida | o ‘ |
DATE:  Sepmberda96

Tam attachmg some background mformatlon on Florlda s effort‘; to cmtall
Medicaid fraud. A summary of the bill, signed by the Governor, on Medlcald
managed care reform is also included. ‘Doug Cook has just cornpletcd an cd1toual
board swmg on thls 1ssuc you may want to get some of hlS 1mprcssmns

There was a minor bill, vetoed by the Governor whxch would havc provxdcd
individual lawsultc; ‘against HMOs by consumers allegmg an mappropnatcly
denied service. The Governor’s veto was based on his belief that these dnsputeﬁ
could be better handled through Subscnber Assxstance Pane]s :

As you know in addltlon to state efforts to curtall Medlcaxd fraud there isan__
~ ongoing state-federal pdrtnexslnp with HHS and the Justice Dcpattmcnt to reduce:
E thc number of unbuupulous providers for both Mcdlcald and Medlcare

"Ho_pe this jnformation hel;ps. Please call me if you havc any questmns.


http:p~rtilership'wi.th
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Lo PO B

’“ ‘;'ﬁo Ftonda _strategxes copled by Medncare and other o
states R - :

——— cme= : . L A P : Cos -4 it o

|   0 Provmg ground for new fraud-ﬁghtmg mntsatnves

R . Medlcare DME reviews ' stralght from Florlda s book

accordmg to the Health Care Fmancmg
Admlmstratuon (HCFA) o

e Florida’ s $50, 000 surety bond requrrement bemg - \

| con3|dered for federal lmplementatron

& HCFA encouragmg Medlcald darectors across the S
natlon to use Florlda S prowder enrollment agreement; [
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" Fighting Fraud in Florida

: :!'Provrder Reenrollment Imtratrve -—----—on--srte VlSltS FDLE background S
o checks surety bonds purge of mact:ve provxders and reenrollment s Ce
~ofall provrders for a pro;ected savrngs of $10 ma hon R R

: New Provuder Agreement — dxsclosure of owners managers and

.....

A* prosecute | U
& New System Ed!ts $8 mrlhon 33‘""93

o ~_: Billing AnalyseslAudrts — |dent|ﬁed $14 3 mrlhon rn overpayments - V.
o sanctroned 83 provrders in 1995-96 o o S

& ;lntercepteleended/Stopped Payment — $4 6 mllllon smce January .

. & Since July 1993, 461 suspected fraud referrals to Medlcald Fraud
-Control Unlt*——— 263 i in 1995-96 alone S . :

. ,‘?Smce January, 89 Agency referrals made to Statewrde Grand Jury |
A .Dlsenrolled 62% of DME provrders and 41 % of home health agencres
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Specra! tmtretr\res

u;"Clmrc lmtlatrve — $1 3 mrllron in clarms suspended R
- $10 mrlhon savrngs on pro;ected 1996 clarms termrnated o
j;."rgj;55 provrders R D e R

}"Durable Medrcal Equrpment Imtratlve — 99 cases S
“referred to MFCU termlnated 49 provrders brllrng under S
~ ‘post office box. scam on-srte reviews to detect phantom L
| fprovrders | | | |

= Home Health Imtratlve — 11 referrals to MFCU
r_expendltures dropped 43 5 percent new 60—vrsrt lrmrt

:ﬁTransportatron Imtlatrve —In Palm Beach $13 mrllron o
~ savings and, 10 providers SUSpended/three termrnated o
expendrtures dfOpped 14.7 percent statewrde B
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TEL:

The Next Ste ps

'o Partnershlp—-natronal state and Iocal levels -

iR 3 Better coordlnatron between state—federal regulators | ‘r

and Iaw enforcement

" e Provider enrollment Irmlts —-—credentralrng, competrtrve e
| blddrng, quahty of care revrews outcome measurement R

'S Enhanced system edrts makmg rt tougher to recerve
- payment for fraudulent clarms (ProDUR physrcran
utlhzatlon review system) - ~

e More aggressrve cnmrnal prosecutlon of hrgh proﬁle o

abusers |
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-l Asignmcnf

' 'Capilatidn-bte‘aidjusment"' -

Competiiive Bid |
| CPHU Agreement

' ,"Di.genronment

, _Emergency Medu:al Condnma", e

.Emergency Services and Care
- Emergency Services .

- . TASY967MB62.DOC

- ,Adds slamtoly deﬁmhons fm- emefgem:ymew

Medlcauﬂ 199@97 Prepaxd Health Plan
‘Statatory Changes

e _quuxes the agency to approve 2 merger or acqumhon of a p)an wben appmved by ﬂm
| “Dcpmnentoflmummenn!essthep)anm not mgnod standmg : .

e . Specifies that the plans" mpltatmn mtchas been ad)nsted to cover the cost for ths:d pany chmce R
, counsehng se:vnm enmﬂmeot and dxsenrol}ment " = :

'Rcsecves !he ught of‘ the agt:m:y io oompentwcly bad the oom:act . -
‘ Changes the agreemenl to reﬂect pubhc pmvxder rcqwremen:s A o
' _ A(Reqmres the agmcy to be responsible ﬁ)r pcocemng plan d:scnrolhnmts

- Specrﬁes procedum to be used by phns fot mfonnmg each member of thc new dmemollmwf R
: mqumnta , _ o

- Requues plam to pay ('or traumma and prc hospnral emefgemy services unt.bout pm:
: zmthonzauon o _

N Reqmres plans to reimburse. p:owdas for emergency services o pTOVldeI’s at the lesser ofthe . -
: pmwde:: [ chatg&s usual and customa!y charges an agreed upon ratc ot the Medzomd xale. I

o Specnﬁcs that the delenmnauon of an emergency s mde by hospnal persomel


http:grecIXleDl.to
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TEL:
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RN

Eniollmen_t '

- Enrollmem Notification.
EPSDT ”
.'»l!'ami!y Planmng

Griévaﬁcé -

.In:otven:y Protection Account S

Wmver
»

I.icensing

) Sﬁe@iﬁe’s the agency wxll be ;espo;;ébié for en:ollment Qf r;cipie;atg int§ the p!an
Specsﬁes the agem:y w:ll venfy the intent of the recxp:em to ;omthe ptan ‘
E Specxﬁw pmcedures for plam to usc for pre-enmllment transmsssmns o the agency
‘ 'Spccxﬁes plans tesponsibxkues for ncwmollee nohﬁcatmns B |
: Reqmres plans to ach:eve a 60% EPSDT screemngrate w V )
. chuxres ﬁm plan to rd‘ef emollees for postpartum wsns and t‘amnly p}ammg. _
' Req\nms plans 1o olfer wunseimg and faxmly plammg to all womm and theu paﬂ.nzm

‘ : Allows members wuh yxevmm the ngbt of appeal o !hs Slatewxde vaxder and Stbsmbet B

‘ Allows the agency to waive the mxolvency protet:tton account when evxdence of adequate
.| insurance or remsurawe are in phw : : : .

- Requires all plans. (m}udmg cenzmpublw enhtw) to be commercxally bculsed by ﬁm =
: Depanment of Insurance. L o ‘

-~ Tuly 1, 1997,

Requires certain pubhc entmcs to be commercaally hoemed by the Dt:pamm:nt of lnsunnce by

“ . Mimor Wotdxng changes to re.ﬂect fmal siahix‘lmy laéxguage.
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" Marketing and Pre-earollment e _Adds new secuws moves markelmg and pre-cmollment actmms mto related section of the
' ‘ C T ‘ -contract. : :

e ] Minor wordmg changa mreﬁwtﬁml s!atntoxy Ianguaga

‘Outof Plan Use ol‘Non- o . J:;Requwes plans rotetmbutse authorized semces pxovuied by any pbysman of hospaial onl ofthe ﬂ

: Emmgency Scnnm . . plan’s geographic service area at a rate negonated with the provider or at the lesser of - the nwal
T ‘,;and customary charge made to the general public by the hospttal or physxclan or 1he Medwmd
' reunhumerm:nt rate cstabhsﬁod for !hat pmvxder -‘

ECP Active l’:;lie:;t Load = e ;T‘_.Rﬂmﬂes plans to easure, t!)mugll physncm mmﬁ““‘m 'h"t a p“m ca:e Phym (PCP) has
Rk e et | an active patient load of no more than 3, 000" ,

o:TG'Dcﬁnes active paticnt asa patumrwbo is. wenby the same pmnaty caxe phymmn, orphysn:mn
- assistani or advanced nurse pracnhonc! under the mpclunon of lhe physuc:an, at least three ‘

‘ 'i_tnmes wnhm awlendaryear
- PubKc Providers. L - , . A’,Reqwzes plans to pay without prior zuthonza:mn, clalms for tmmumzatmns txwtmznt ol'
T I . ";_co«mmnmab!edlseases,famﬂyplammg plmnnacy aruﬂmgmbeahhmcespzovﬂedma V
v school setung : , _ ‘ , .
Quality Assurance ~ - .= Requires pkms to quarterly r'eview ﬁveclinwa] areas.
 Rate adjnsunent : . e Provides £or peuodu:. cost ad_;ustmem to reﬂf:ct the plans pomon of tota] costfor chmce :
, Sancnons ' ~ | _ o e Deﬁnss the agency 'S ablllry to ﬁne for wnllﬁsl or mnwrllﬁll wolauons of tbe contract
o Thmpy Servmx ) | o '.i-' chuues the agency to xamburse cmrﬁad sclx:ol match prog;ams for school base:d thempus : |

UAFYPER3862.00C
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PRESIDENT CLINTON ANNOUNCES UNPRECEDENTED PROGRESS IN FIGHTTNG
i MEDICARE FRAUD AND'ABUSE 8

i
RN

. ,Today, Presrdent Chnton announced the ﬁrst annual progress report by the Departments of
Justice and Health and Human Servrces on the’ natlon S successful efforts in cracking down on
| Medicaré fraud and abuse He also unverled a serres of new legrslatrve and executive actzons
to build on the. Admmlstratlon s 1mpress1ve record in this area; specrﬁcally, he announced: -
- | - That Nearly $1 Bllhon Has Been Returned to the Medlcare Trust Fund in Just One
i Year : :
|-A10- Step Antr-Fraud and Abuse Leglslatlve Package That Saves Medu:are at Least ‘52 o
Billion : {
- Unprecedented Steps to Involve Medrcare Beneficranes in Identrfylng and Combatmg TR
-} Fraud-and Abuse o SRR o 5":
. ‘- Natnonwrde On-Slte Inspectlons to Target Medlcal Suppher Rrp-Off Artlsts = f 1 :
- A Natnonwnde Conference, With: Law Enforcement Ofﬁmals and Others, Des:gned to
N rIdentlfy the Next Steps to. Flght Fraud and Waste DRI - S =

; .'-:THE PRESIDENT ANNOUNCED ;

L S .
e 7,‘A Justrce[HHS Report Which Cites. Nearly $1 Bllhon in One Year in Savings For the Medlcare‘ T
. Trust. Fund -On Monday, the’ Presrdent i sendmg to. Congress the ﬁrst annual report‘of the Health Care
S Fraud and Abuse Control’ Program = created by- the Health Insurance Portabthty and’ Accountabrhty Act
- of 1996 (HIPAA) i which’ shows remarkable progress in rooting out health care fraiid and-abuse. In S
_' 3FY1997 alone, the first full year of anti- fraud and abuse fundmg under HIPAA nearly $l brlhon was L
’ retumed to the Medrcare Trust Fund the largest amount ever These efforts: Lo . R

‘ AReturned nearly Sl bllhon to the Medlcare Trust Fund from collectrons of cr1rn1nal ﬁ'
L judgements and settlements and admmrstratrve actrons Thrs was the largest recovery am \A

T Excluded more than 2 700 mdwrduals and entmes from domg busmess wrth Medleare, “
e Medrcald and other federal and state health care programs for engagmg m fraud or other e



http:oneye.ar
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Unprecedented Steps to Involve Medicare Beneficiaries in Identifying and Combating Fraud and
Abuse. The President is announcing steps to involve Medicare beneficiaries in rooting out fraud and
abuse, such as: :

Providing beneficiaries with new information on how to report fraud. Starting next month,
Medicare beneficiaries across the nation will receive a toll-free number to call to report fraud and
abuse in Medicare on every statement, bill, and claim, making it easier to crack down on fraud and
abuse; and '

Rewarding beneficiaries for fighting fraud Provisions in the Kassebaum- Kennedy leglslatlon
will be implemented this spring that give beneﬁ01ar1es rewards for reporting fraud.

On-Site Inspections Across the Country to Eliminate Rip-Off Artists and Scam Medical Equipment
Suppliers. To ensure that medical equipment suppliers are providing the medical devices they claim, the
Department of Health and Human Services is conductmg nationwide on-site inspections of medical
suppliers.

A National Conference to Bring Together Law Enforcement, Providers, Beneficiaries; and Others
to Identify the Next Steps to Fight Fraud and Waste. While the Administration has a long record of
fighting fraud and abuse, we must do more. Today, the President is announcing that this spring, the
.Health Care Financing Administration will hold a conference including consumers and their
representatives, law enforcement officials, private insurers, health care providers, and beneficiaries, to
build on the successes we have achieved in fighting fraud and abuse in the nation’s health care system.



PRESIDENT CLINTON UNVEILS TEN LEGISLATIVE PROPOSALS AS PART OF

1)

03]

©))

)

®)

(6)

HIS ONGOING ANTI-FRAUD, WASTE, AND ABUSE COMMITMENT

Eliminating Wasteful Excessive Medicare Reimbursement for Drugs. A recent report
by the HHS Inspector General found that Medicare currently pays hundreds of millions of
dollars more for 22 of the most common and costly drugs than would be paid if market
prices were used. For more than one-third of these drugs, Medicare paid more than

- double the actual average wholesale prices, and in one case paid as high as ten times the

amount. This proposal would ensure that Medicare payments are reduced to the actual
amount that the drugs cost.

_Eliminating Ovefpayments for Epogen. In a 1997 report, the HHS Office of Inspector

General (OIG) found that reducing the Medicare reimbursement for Epogen (a drug used
for kidney dialysis patients) to reflect current market prices would result in more than
$100 million in savings to the Medicare program and beneficiaries. -

Doubling the Number of Audits to Ensure That Medicare Only Reimburseé for
Appropriate Provider Costs. Right now, not all cost-based providers (e.g., hospitals,
home health, non-PPS, skilled nursing facilities) are audited. This proposal would assess
a fee to cover all audits and cost settlement activities for health care providers. These
steps help ensure that Medicare only makes payments for appropriate provider costs.

Lowéring Medicare’s Payments for Equipment Through a Nationwide Competitive
Pricing Program. Competitive Pricing would let Medicare do what most private and

~ other government health care purchasers do to control cost -- lower costs by injecting

competition into the pricing for equipment and non-physician services.

Eliminating Abuse of Medicare’s Outpatient Mental Health Benefits. The HHS
Inspector General has found abuses in Medicare’s outpatient mental health benefit --
in particular, Medicare is sometimes billed for services in inpatient hospitals or

‘homes. This proposal would eliminate this abuse by requiring that these services are

only provided in the appropriate treatment settmg

Creating Civil Monetary Pen‘alties for False Certification of the Need for Care.
Recent HHS Inspector General reports identified providers who inappropriately
certified that beneficiaries needed out-patient mental health benefits and hospice
services. This proposal would impose penalties on physicians who falsely certify
their patients’ need for these two benefits.
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Preventing Providers From Taking Advantage of Medicare by Declaring
Bankruptcy. Providers who have defrauded and abused Medicare often file for
bankruptcy in order to avoid paying fines or returning overpayments, leaving
Medicare strapped with the bills. This proposal would give Medicare priority over
others when a provider files bankruptcy.

Taking Action to End Illegal Provider “Kickback” Schemes. A serious area of
fraud is “kickback” schemes, where health care providers unnecessarily send patients
for tests or to facilities where the provider is financially rewarded. While we have
established criminal penalties for these schemes, additional tools are needed to stamp
out this practice: specifically, allowing prosecutors to get a court order to put an .
immediate halt to such schemes, and to allow civil as well as criminal remedies.

Ensuring Medicare Does Not Pay for Claims Owed by Private Insurers. Too
often, Medicare pays claims that are owed by private insurers because Medicare has
no way of knowing the private insurer is the primary payer. These proposals would
take steps to address these problems including: requiring insurers to report any
Medicare beneficiaries they cover; allowing Medicare to recoup double the amount
owed by insurers who purposely let Medicare pay claims the group plan should have
made; and imposing fines for not reporting no-fault or liability settlements for which
Medicare should have been reimbursed.

Enabling Medicare to Capitate Payments for Ceftain Routine Surgical
Procedures Through a Competitive Pricing Process With Providers. This will

. expand HCFA’s current “Centers of Excellence” demonstration enablihg Medicare to

recéive volume discounts on these surgical procedures and, in return, enabling
hospitals to increase their market share and gain clinical expertise.



Legislative Summaries
Mareh 13,1997
12:52 pm

' ANTI-FRAUD, WASTE AND ABUSE LEGISLATIVE PROPOSALS FROM HCFA

Provider Accountability .

0 Sanction Authority - This proposal would improve our ab1 ity to levy penalties on and
sanctlon fraudulent providers.

First, this proposal would create a new civil monetary penalty for physicians who
certify that an individual meets Medicare requirements to receive partial
hOSpltahzanon and hospice services while knowmg that the individual does not
meet such requirements.

Second, this proposal would correct.the statutory oversight which failed to specify
a dollar amount for civil money penalties that may be imposed upon: :
nonparticipating physicians who bill more than the limiting charge; providers who
bill for clinical diagnostic laboratory tests; physicians who bill on an unassigned
basis for services rendered to dually eligible beneficiaries; nonparticipating
physicians who fail to notify beneficiaries of the actual charge of elective surgery;
suppliers who fail to supply DME without charge after all the rental payments have
been made; nonparticipating radiologists who bill more than the limiting charge,

" nonparticipating physicians-who bill more than the limiting charge for
mammographies; physicians that bill for assistants at cataract surgery,
nonparticipating physicians who do not make refunds to beneficiaries for medically
unnecessary and/or poor quality of care services; physicians who repeatedly bill
beneficiaries for certain diagnostic tests in excess of the limiting charge;
nonpamcnpatmg physicians and/or suppliers that bill in excess of the llmltmg
charge. - ‘

Third, this proposal would authorize civil money penalties to be levied on
providers that violated the anti-kickback statute.

Fourth, this proposal would authorize civil money penalties against anyone who
knows or should know that they are submutting claims for services ordered or
- prescribed by an excluded individual.

Fifth, this proposéﬂ \x}ould allow civil money penalties to be levied on hospitals or
other providers who hire excluded individuals.



Sixth, this proposal would extend the testimonial supeona power and injunctive
authority that the Secretary has for civil money penaltles to other administrative
sanctions such as exclusions.

Seventh, this proposal would overrule the Hanlester decision, such that the
government need not prove that perpetratmg providers had actual knowledge of
“the anti-kickback laws.

Eighth, this proposal would clarify that under the anti-dumping statute, physicians
who are on-call to speciality hospitals must respond to a call from the hospital to
come in to the specialty unit (e.g. a burn center) in order to examine and stabilize
the emergency medical condition of an individual who is proposed to be
transferred to that unit. :

Ninth, this proposal - would clarlfy that the Federal Employees Health Beneﬁts
Program plans are subject to health care anti-fraud and abuse sancnons

Tenth, this proposal would create a new, generalized offense against kickbacks

~ paid in connection with any public or private health care benefit program or plan.
Those convicted under this provision would be subject to up to five years'
imprisonment as well as to fines. -

Eleventh, this proposal would allow civil penalties to be levied upon violators of
the anti-kickback laws in connection with a federal and/or state health care
program. Violators would be subject to civil money penalties of $25,000 -
$50,000 for each violation, as well as treble damages of the total amount of the
kickback. .

Rationale: This proposal would prowde the authority to further protect beneficiaries,
Medicare and Medicaid. :

This provision (which parallels the authority created in HIPAA for false
certification of home health services) by penalizing physicians for inappropriate

admissions to partial hospitalization programs, would create a real incentive for
physicians to certify need for partial hospitalization services only for those
individuals who meet Medicare requirements.

Without dollar amounts being specified, certain current law civil money penalties
cannot be implemented.

Current law provides for criminal penalties or exclusion for those who violate the
anti-kickback statute, both of which are very stiff remedies for a health care
institution. A new CMP would provide an intermediate remedy.



A loophole exists in OIG's civil money penalty (CMP) authority which establishes
a penalty for claims submitted by an excluded provider for items or services
furnished directly by them. "This existing CMP authority does not address (1)
another party who provides a service ordered by an excluded provider, after that
other party is put on notice of the exclusion, and (2) penalizing the excluded
provider for ordering a service paid for by Medicare or Medicaid.

. The OIG continues to have a problem with hospitals and other types of providers
hiring individuals who are in excluded status. Hospitals are generally required to
query the National Practitioner Data Bank (NPDB) regarding health care
practitioners being hired or being granted clinical privileges. The NPDB includes
all OIG exclusions. Also, hospitals are required to query the NPDB on all such
practitioners every two years. Where an initial check of the exclusion list on a
hiring is not done, or where the two-year check is not done, the CMP should
apply. This CMP applies where the employer knew or should have known of the
exclusion. :

These investigative tools are needed in the complex investigations of fraud,
kickbacks and other prohibited activities.

The 1995 decision of the Ninth Circuit (CA) in the Hanlester Network v. Shalala
case radically interpreted the terms of the statute to put very high burdens of proof
on the government. Although this case is binding only in that circuit, a return to
the normal burden of proof in criminal cases should be made by legislation.

This proposal would close a loophole in the coverage of the anti-dumping statute.

This proposal would allow the Federal Employees Health Benefits Program
(FEHBP) the opportunity to use current civil and criminal sanctions that are
otherwise available to combat fraud and abuse. FEHBP is financed with almost 72
percent appropriated funds and is a government, not a private program which
needs the authority currently denied to it to deter and punish fraudulent claims and
other program abuses.

This proposal would fill a gap in current law by extending federal anti-kickback
criminal sanctions to all public and private health care programs and plans.

This proposal would complement the proposed criminal anti-kickback laws and
would ensure that the government has at its disposal a complete arsenal of anti-
kickback enforcement weapons for use in health care fraud cases affecting federal
and state health care programs.



o Increase Flexibility for Future Bad Debt Payments - This proposal would give the
Secretary the flexibility to revise the methodology for making payments to hospitals for
bad debt from Medicare beneficiaries. (This proposal is budget neutral )

Rationale: DHHS is under a moratorium, enacted in OBRA8'7, from changing any

aspect of Medicare bad debt payment policy. Medicare currently
reimburses hospitals for 100% of bad debt attributed to its beneficiaries.
This proposal would lift the moratorium although no specific changes
would be proposed at this point. '

Provider Enroliment Process

] Improve the Provider Enrollment Process -This proposal would clarify the provider
enrollment process, and strengthen HCFA’s ability to combat fraud and abuse by not
allowing “bad actors” to become Medicare providers and/or suppliers.

.

First, the Secretary would have the authority to deny entry into Medicare those
provider applicants that were convicted of a felony. HCFA would deny these
applicants a blllmg number.

Second, the Secretary would be authorized to collect a fee for all Medicare and
Medicaid applicants when they apply for enrollment or re-enrollment. If an
application is denied, a six-month waiting period must be completed before the
provider could reapply. The fee would cover administrative costs in processing
the application and administering the HIPAA National Provider Identification
program requirements to validate applications. If HCFA determines that an
overpayment has occurred, the payment must be recouped before the provider
would receive another billing number.

Third, this proposal would enhance the provider enrollment process by screening
for potential fraudulent Medicare providers and suppliers. The Secretary would
receive authority to require providers, physicians and other suppliers, managing
employees, and all owners of providers and suppliers to disclose both their
Employer Identification Numbers (EINs) (where an EIN exists) and their Social
Security Number (SSNs). The Social Security Administration would be required
to verify the validity of the SSN’s.

Fourth, this proposal would close a loophole which allows an entity to
inappropriately escape an exclusion in certain circumstances. Under current law,
the Secretary may exclude an entity which is owned or controlled by an excluded
individual. However, some entities are escaping this provision by the excluded

“individual transferring the ownership to an immediate family member, although the

excluded individual remains in “silent” control, This new provision allows the



Secretary the discretion when making the determination whether to exclude to
disregard such a transfer of ownership.

Rationale: The proposal improves the provider enrollment process by enhancing
- HCFA’s tools for identifying and reducing fraud and abuse. Denying

convicted felons entry into Medicare safeguards the program. Requiring a
Medicare applicant fee and instituting a six-month waiting period after
denial of entry improves HCFA’s ability to process applications. The ‘
disclosure of provider and supplier EINs/SSNs increases the ability to deny
Medicare entry to fraudulent and unscrupulous applicants. It would also
enhance HCFA’s/HCFA contractor ability to: identify related entities;
detect prospective providers, physicians and other suppliers who should
not be allowed to become participants in the Medicare program; and
identify situations where existing providers, physicians and other suppliers
improperly employ/utilize excluded individuals/entities. Charging user fees
for provider numbers provides administrative savings. This user fee also
helps HCFA cover the costs of administering the National Provider
Identification program, required by HIPAA.

Prudent Purchasing
o Bankruptcy Provisions - These proposals would protect Medicare and Medicaid

interests in bankruptcy situations. - A provider would still be liable to refund
overpayments and pay penalties and fines even if he filed for bankruptcy. Quality of care
penalties could be imposed and collected even if a provider was in bankruptcy. Medicare
suspensions and exclusions (including for not re-paying scholarships) would still be in
force even if a provider files for bankruptcy. If Medicare law and bankruptcy law conflict,
Medicare law would prevail. Bankruptcy courts would not be able to re-adjudicate our
coverage and/or payment decisions.

Rationale: This bankruptcy provision would provide us with improved standing under
bankruptcy law. When providers, suppliers or third party payers go out of
business, whether due to discovery of fraudulent behavior or not, Medicare
would be in a strengthened position to regain any wrongly paid monies.
Additionally, this proposal would ensure that individuals and plans that
owe financial obligations to Medicare, (or who have been excluded) would -
not be able to seek relief from the bankruptcy courts.

Value of Capital When Ownership of an Institution Changes- This proposal would’

deem the sales price of an asset to be its net book value. The proposal would also apply
to all providers.



Rationale: There have been instances in which SNFs or hospitals currently game the
system by creating specious “losses” in order to be eligible for additional
Medicare payments. For example, a seller might claim that a significant
portion of the purchase price of a hospital is attributable not to the value of
the hospital building and other capital assets, but to the value of the
certificate of need, the already assembled hospital staff, or some other
intangible asset. By minimizing the value attributable to the capital assets,
the seller is able to record a lower sales price, and a greater “loss” on the
sale. The seller is then entitled to partial reimbursement for the loss from
Medicare. This existing loophole is especially problematic in the case of

~ hospitals paid under PPS for capital because the prospective capital
~payments to the new owner are unaffected by the low valuation of the ‘
hospital (prior to PPS, the new owner would be somewhat disadvantaged
by the gaming because their cost-based capital payments would have been
lower because of the low sales price). Further, this proposal would
eliminate the need for any payment adjustments for gains or losses.

Clarify the Definition of Skilled Services - This proposal would exclude venipuncture
from the eligibility criteria for intermittent skilled nursing services. Venipuncture currently
qualifies as skilled nursing care and therefore meets the eligibility criterion for intermittent
skilled nursing services under the home health benefit. If the other criterion are met (
homebound, etc.), then a beneficiary who only requires venipuncture for the purpose of
obtaining a blood sample as his/her qualifying skilled need, would be entitled to all of the
other covered home health services including home health aide services. If venipuncture
for the purpose of obtaining a blood sample is the only skilled service that is needed by the
beneficiary, that individual should not be eligible for the home health benefit. -

Rationale: Eliminating venipuncture as a qualifying skilled service for Medicare home
' health eligibility will limit payments for other home health services for
beneficiaries who would otherwise be ineligible for services under the home
health benefit.

Hospice Benefit Modifications - This proposal would revise hospice coverage and
payment policies.

First, after the two initial 90-day periods this proposal would replace the current third and
fourth hospice benefit periods with an unlimited number of thirty-day periods.

Second, as the President's FY98 budget bill proposed for home health, this proposal
would link payment for hospice services to the geographic location of the site where the
service was furnished.



a

Third, this proposal would also limit beneficiary liability under hospice care. Currently,
the major cause for denial of hospice claims is the fact that the beneficiary was not
terminally ill within the meaning of the law (i.e., did not have a prognosis of six months or
less of life at the time the services were rendered). If a hospice claim is denied because the
patient was not terminally ill, the patient's liability for payment would be waived and the
hospice would be liable for the overpayment unless it could prove that it did not know or
have reason to know the claim would be disallowed. The standard of proof would be high
since both the law and HCFA instructions are explicit as to the requlrement and there are
well established protocols for documentanon of medical prognosm

Rationale: This proposal would allow HCFA to ensure that the hospice benefit is used
for those beneficiaries with a terminal illness, but it would not terminate
hospice care from those fortunate to survive longer than expected. This
proposal would also ensure that payments reflect the prevailing costs in the
areas where services are furnished, not the higher cost urban areas where
agencies tend to locate their parent offices. Under current law, a
beneficiary receiving hospice care is unprotected from financial liability
should the beneficiary turn out to be not terminally ill. A hospice may seek
full payment from the beneficiary for denied claims for hospice care. The
proposal would provide beneficiaries with protection in cases where they
receive hospice care services in good faith, even if they are not, in fact,
terminally ill. ’

Mental Health

Clarify the Partial Hospitalization Benefit -- This proposal would establish coverage
requirements and limitations to minimize program abuse. This proposal would also
preclude providers from furnishing partial hospitalization services in a beneficiary’s home
or in an inpatient or nursing home. It would also provide the Secretary broad authority to
establish through regulation a prospective payment system for partial hospitalization
services that reflects appropriate payment levels for efficient providers of service and
payment levels for similar services in other delivery systems. (The current cost
reimbursement system would stay in place until the Secretary exercises this payment
authority.)

Rationale: This proposal would discourage development of partial hospitalization
programs targeted to patients in their homes or in settings where there is a
residential population, such as nursing facilities and assisted living facilities.
Finally, the partial hospitalization benefit was intended to be a less-costly
alternative to inpatient psychiatric care. The current reasonable cost
reimbursement methodology has resulted in excessive payment and



Py

inappropriate payment for items and services that are excluded from the
definition of partial hospitalization services.

Define CMHC:s for Medicare Participation -- This proposal would provide authority
for the Secretary to establish through regulation Medicare participation requirements for
CMHCs (health and safety requirements, provider eligibility standards). Additionally, it
would provide authority for CMHCs to be surveyed by state agencies to determine
compliance with Federal requirements or investigate complaints upon request. This
proposal will be accompanied by a user fee or specific appropriation for survey money. It
would also prohibit Medicare-only CMHCs, - :

Rationale: Currently, a CMHC is defined as an entity that provides certain mental
health services that are listed in the Public Health Service Act and meets
applicable state licensing or certification requirements. Since 2/3 of the
states do not license or certify CMHCs, this definition is insufficient to
ensure that appropriate organizations become Medicare providers.
Prohibiting Medicare-only CMHCs would discourage establishment of
programs targeted to Medicare beneficiaries. -
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~'“pr1vate sector faces at least as 1rea; a problen as the

g (HCFA's} effofts to com.bat fraud and abuse in the’ Hedlcere ana
ngedlcald proqrams. A . ,

and Hedicald programs.” Hovever, ve miist recoghize that fraud aﬁdijf‘f
abuse is pervasive throughcut the - health care industry in thzs .
courntry; Medicare #nd Medicaid dre not the only targets. The

governnent.

«leadership in using innov tive and agqresslve strategies vhile we.ff* '
work closely" with our partners in ‘the private sector end the N
. States. . ,

We. alsc ncte the 1eadersh1p role & the bepartment’of Labor
through its Pension and Welfare Benefits Administfation and
office 6f Inspector Gefieral in combating héalth care fraud in - ..
~private enploynent-based health benefit plans. . We urge that, to:
- the extent health care fraud provisxcns include these private
plans, thia bill reflectsfthe Department of Lebor's tmportant
;role. ‘ . S

; Act ‘of 1995" speaks
to many of HCPA' jconcerns in combatting fraud - andﬁabuse in .
-health care’ programs._ Inyfeet, iR a Mimbér oOf areas; the: bill
reflects activities that HCFA ‘and its Pederal*partners, the- HHS
office of Inspéctor General’ and the Departnent of Justice, are..
alreEdy ‘engaged in. I ﬁduld 1iXe to compliment Mr. - Schiff . Mr. -
Shays, Mr. Towns and their cosponsors for advancing the debate by;i;:
introducing this bill. Béfore I begln iy comments. about the . .
- bill, I want to prGV1de you with ‘an update on HCFA' activ1ties -
in this area. : ‘

81nce Hr. Vledeck teet’fi“a ’ ‘;you 1n?June, the AR
Adminletration ‘hds proposéd legislation, "The Medicare' and o '*"Vf 4
Medicaia Program Integrity Act of 1995,% to create the Benefit e
Quality Assurance Program tor Hedicare end the HHS Fraud and AFR
Abuse cOntrol Pﬁﬁd. N A . , ,

' ORder tHe Benefit Quality Assurance Program, HCFA vould eetablishgf.,~
spec1alized “malti-year: contracts for program integrity
activitiea. At present,(funding for HCFA program integrity o
activities is sibjéct to the variability ot the budget process.,
This iristability makes it difficult for HCFA to invest in =~ -
innovative gtrategies to control fraud and abuse,  Our T

contractors. alse find it difficult to attract, train, end retain T

‘qualified. profeesional starr, including auditors and treud
1nvestigators. T L «
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. jHCFA the flGlellity %o invest in hew and - 1nnova€1Ve strategles

"to combat fraud and abuse. It would hélp HCFA to shift empha51s :

ﬁ from post-payment recoverles ‘on fraudulent claims to pre-payment. -

strateqlee degigned to ensure that more clalns are paid correctly“gf,,

- the first tlme. ( R

The HHS Fraud and Abuee Control Fund would allo the Department e

‘to reinvest savings from ‘séttlements and’ court a ¥ds in Hedicere‘jij-

and_ Medicaid - fraud cases, . ‘after the programe'had bé¢n made whole,i;e;f

through a-fund that can be used to finance further fraud PR
1nvestigations. : .

Experlence has shown' that 1. ﬂstment in anti-fraud and ebuse ; :
 activities yields a high return. Our proposals would' help oo o
L provide stable funding for these activitles and thus help- assure fr“

that we reap thzs Benefit. - °

'Whlle 1egislat1ve changes are certaznly 1mp ant, we: have made o
great strides in curbing fraud and abuse undét’ current law. . HCFAfmij
has ploneered initiatives aimed at prevention, early detection, S
and coordlnatlon., We have financed cutting-edqe computer ;/j,,
technology through our contractors.“ We support ‘the development .

of "state—of-the-art" technology. == increa51ngly sophistxcated
informatioh systems <= used by us" and our prxvate partners to
detect and to deter traud and abuse.A

rocusinq on Fraud' Th. south Florida’ Workgroup R

A successful partnershlp vas Created to tacklej r Siis fraud and
abuse problems in Seuth Florida. Medicare and Medicaid: o
Aexpendltures in Florrda are’ among “the hiqhest in the nation, and L
. fraud and abuse is a: serlous factor in a variety ©f health care
settings. To address this problem, we established a joint .
initiative inoluding HCFA, our claiiis payment contractor, the,,
"Florida ‘State Medicaid agency; the HHS Office of the -Inspector A
- Geheral,. 'and the’ Florida Attorney General’e otzice Hedicaid Fraud:;;;”
control Unit. ) L R S L A

The workgroup was formed to proV1de support and recommendationa o

to HCFA and the Florida contractors about vhat could arnid should
be done to ‘combat the ¢hronic fraud and abuse .in soutn Florida..'
‘The group’s effort represented an unprecedented deégree of . -
coordxnatlon., Az a result of its work, we have identified over-
$100 ©illién in savings and racoupments over fiva months. . HCFA
is looking carefully at areas identified as particularly N
Vvilnefable to fraud inclnding home heéalth services, durebla,'-
medical equipment and independent physiological lahoratorieo.

- Because of fraud—related 1nvestxgations, HCFA suspended S e e
payment to 44 South Florida providers since this summer,‘_l P
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| ‘ffdffh»As a. result of'ou dobrdi

‘finpr enting the paymen 'of $2 2 mllllcn in<Hed1care{funds

' *?accounts pending fuffher 1nvestlgat10n of several prb#iders“

ed . eff'rt to share information
‘on_fraud activities with-our contractors, the Florida
Hedicare contractor conducted intensive medical review. of N
. claims for eutpatlent therapeutic mental health’ treatmentm S
‘programs. As a result of this réviev, the contractor denied' .
7T percent of seérvices billed for 1994: Hedicare saved $3
vmillion in Bade -and Broward ccunties alona in. 1994.

iThis group is cﬁ > n
_of suppliers and provxders to those that appear to ba 1 éitimata R
-business entities.« when considering these options, however, we
‘are conscxous ot the need to assess the reporting burden and . . .
costs that new requlrements may pose for honest providers. S TR

a“successful experiénce in SQuth ?1orida, HCFA and the Inspector
‘General have formed. a: new partnershxp of . ‘Federal and’ State
‘agencias €6 ¢rack down on Medicare and Medicaid fraud and “ab S
" We believe we can accomplish more by wcrkxng toqether as partners*'*i‘n
‘than we can aach achieve alone with the same resources._» «

' Thls partnerahip, Operation Rastore Trust, is a denonstratio” BRI
-targeting five of the most populocus states —--New York, Florida,;‘ﬁ:’
Illinois, Texas and California. 'These five states account for
‘ nearly 40_§Crcent;of all Hedicare;and Medicaid beneficiaries.A

"'Our partners include tHe Office orfthe Inspector Géneral, the ,

- -Administration orn Aging, the Department of Justice, Stat‘ P

- government and private sec¢ rvrepresentatives.,,v

j~defraud the gove: ‘ » : ‘ .
.. known fraud schemes.. - Tha partnership will also help: identity an
A correct the. ‘vulnerabilities in the Medicare and Medicaiad '

- programs. The initiative targets four types of health care Ty
. providers -- nursing - facilities,,hOSpices, home h&alth aqenciea, R
. and’ durabla medical equlpment suppllars. 3 : ‘ :
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‘ Tactics include HCFA and 16 f*n”””lal audits, steppi‘”'”p .
,crimlnal 1nVeetlgatxons, CLVll ‘and admlnistratlve pe altiee,? A

- recovery actions; and. increasing surveys and inspectiodns of 1ong-*-_“
term care facilities in cooperation with State officials. in. T
‘order to inform béneficiaries, the public and -indust#y, the’ HHS L
.Inspector General will jssue .special fraud alerts to niotify the ’ﬁ;"
publlc and the health care communlty about schemes in the S
provisgion of home health serV1ces,knursing care and medlcal
equipment and supplies. Additionally, a. fraud and waste report
hotline —- l-aco-HHS-TIPS -= is avallable tor public use. '

A0peration Restore Trust emphasizes improved communication between o

. Federal and State agencies. In-addition, , S
‘Wa are demonstratlng the use of State quality surveyors to s

 scérutinize possible fraud and abuse by targeted providers. . If

" our experience in South Florida is any 1nd1cation, this jolnt
effort should yield a substantial sav1ngs to the Government.-,

Under oPeratlon Restore Trust, HCFA has recently opened a .
satellite office to epec1fica11y ‘combat Medicare and Medicaid
fraud and abuee., The Miami office will provide assistance to .. -
Féderal, State ard leéal. lawv énforcement authorities in Hedicare
and Medidaid. investigations. I would like to take this .
- opportunity to share with you some of the results of our Hiaml
,-offlce to date._g~ . ; .

o ‘JQA Hlami area busznessman has been charged with staaling $120
.‘x‘fmilllon by submittlng fraudulent Medicare claims. His = -
- nétwork of bogus companies: ‘extended from Miami threugh Fort
Laudérdale. For three and a half years, physicians and =
~ beneficiaries were paid to assist in filing false clains.”n
,»The businessman has agreed to plead guilty and, faces up to -
© ' '15 years in prleon for 2 counts-of mail fraud and a
.;probation violation. o

o 18 defendants have ‘been charged wlth more than $20 mllllon
' in fraudulent Medicare claims. This scam ifivolved 5. o
" aifferent providers submitting claims for medical aquipmentﬁ*”
~and medications. Providers paid managers of retirement
" communities for 1ists of beneficiaries and alsc bribed AR
phyeicians to sign prescriptions.. The defandants gach face’v
~ up to a. 5 year prison term and a fine up to szso -000 and :
‘-”restitution. ' L _ . R

vThe Hiaml office has also providad assistance to xcra's Hedicare'*-‘/
- e¢lainms proceselnq contractora and the Medicaid state ‘Agency to. o

improve and 1norease the productivity of their program integrity‘- .

‘projects. o _ »

"'c‘ We investigated 200 beneficiaries whose account numhers vere
-yged to bill thoisands 6f services in dozens of scams under_;;;'
investigatlon by HCFA and lau enforcement. Beneficiarles
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"freported that‘thex iéq(c“nt xnzng their
Hedlcare number) were alther 1ost _stolen, or
1sapproprxated e : :

jIn reﬁponse, the He justed its
,:k,automated ¢claims. processing system to rejéct claims. fo
. serviceés to benéficiaries who have ¥ eived: ‘exceasive 1

.-items of service. during the past 30 days. The system is n w3i?'f
. réjécting about 1,300 claims per day with annuallzed savingsrg;w_

’fprojected at 560 mllllon.

It the claim is rejected a denial nessaga is printod on’ the?Ji‘
» Bxplanation of Benefits and gent. to the bcneficiary stating -
' that usage has exceeded normal linits and that dccumantationf
of the rieed for the service must be siubnitted for an appeal

of the denial To date, no appeals have béén received.

-2 Firther adjustments to the automated Médigare clains e
processinq system eliminate payment for certain procedures
and establish boundaries.on usage for other procedures.vgxw“

 These automated reviews have saved an adveradge of $600,000 .
_per month. - Annuallzed savings have been estxnated to be $1o‘r
‘mllllon. : ; '

o For fx”cal year 1995, “the Medicate contractor hds 1dentified
o and souqht repayiient  for $12 million in cverpayments.. L

7ncrn 1s Improving Ita Capacity to’ Prevont Billinq Lbusc

-we are’ taking a significant step in i provxng contractor abllity "
- te detect 'billing- ablses by installing a few seét of edits based -
.. on a. year long" Sstudy ve have conducted with Administar. These -
‘changes will benefit the Madicare Program and its beneficiaries
by reducing spending for inappropriately billed services by
'approximately $300 mxllxon per year. o ‘

'ation Act ot 1995

cuanlth car. rraud and Ab sb Pr“

T would 1ike 'ts take- this Opportunity to domiment ‘on . specific
- comporierits of H.R. 2326. Much of the bill would be. administared
by the Inspector General or the . Departnant of Justica,_ I vill
in. general, defer to then ‘onh comment partaining to thase
Sectlons.‘ : :

'“We supPort the general Princxple bahind the Baalth Cara ?raud and"‘ciyf*

.- Abuge Contrel Account, which is similar to the Fraud and Abuse = -
.control Fund proposed by the Administration and céntained in H.,~,,
'R. 2280, introduced by Hr,\Dingell. We believe such accounts can
be very helpful in'providing stable funding for fraud and abusa

prevention, detection, and investigation. ‘ . :
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: vpenaltles (CMPs) that are unrélated to program integrity.

" - include administrative penalties under Medicdre and Medlcald '

such as those levied on skilled nursing facilities as T
'1ntermed1ate sanctlons in place of termination. '

“fﬁ%These penaltles are used to address quality of. service issues‘
.~ rather than program integrity and.are not’ related to . the :
. aétivities conducted by the: InSpeotor General or the’ Department S
of Justice. Since these penalties are not related to program - A:_f\“

integrity, ve suggest they be excludod rrom this Acoount.

Ve support ‘the 5“”**””“"” h

This authority'vould alleviate the problem ¢f alléwing S
individuals whose cér es have defrauded the. Medicare. Pr
from obtalnzng hew companies whioh bill the Medicare program.

‘These '

-The bill‘s prov1sxon relatlng to 1nherent reasonahleness, sectxon: ,7

1303, .points toward a sigrificant problem vith how Medicare now
sets the pricés it pays for medical equipmeént and supplies. .
'While we are proceeding with the initiative des¢ribed in this

jsectlon, ‘our ciurrent inherent reasonableness proc 85, determlned ‘

by statute;  is cumbereome and lengthy and prevents us rrom P
reeponding flexibly to’ ohanges in the medical narkctplace. In .
many - instances, Médicare is forced to pay prices far in excess’ of .
wholeésale or even retail prices. xedicare 8 current payment IR
policies are 1argely determined by statute, and we ‘endorse giving

'Medicare statutory authority to set its payment rates for medical

equipment and supplles to better teflect the impact of market
forces.' ‘ , :

- We' strongly support involving our’ beneficlarlee in combattinq
- fraud and abuse. ‘A we testified in Juhe, we believe v
1ben¢f1ciaries are our “eyes and’ earc,“ and they provide us vith a,

"w.great many leéads about potential abusive or fraudulent

31tuations.b Benefxciaries are regularly advised about. how they
can help comhat fraud and abusé through matérial we send them .

when we pay a claim. We inélude this inférmatién in‘ the xedicare“;fﬁ

' Handbook, - the next éditién of which will be sent to all

beneficiaries early in 1996.  In. ract.,since ve are already

factively informing our beneficiariee about fraud and abuse and B
using them as an inportant fFirst line- of defcnse, ve believe that
a etatutory mandate is unnecessary.

Regarding tho contractor liability provision in oection 301,‘our s

contractoro are already under definite instructions not to pay
" claims from excluded providers. While we are riot avare that. A
‘there is any significant problem in thio area, making contractorS‘

: liable for sich claims, where a pattérn of problenms is ’

‘ ‘demonstrated, could help insure compliance with these
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‘ * ‘the care of about 20 percent of the. nation’s children. . Howev
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: 1nstruct;.on S

‘fcomplex,'HCFA continues to ensure access to hzqh—quallty, ccst~
effective health care to 70 million of outr most vulnerable BT
 Americans =-- the aged, disabled and citizens with low incomes.~_¢,;7“
‘Similarly, the Departmant of lLabor continues to ensure that the .. . .
. promise of health coverage, which' nearly 100 million workers, as'w,"'
well as their dependents, receive through c7ér 4.5 willion B
amployor-sponsored health benefit plans, is kept.

For the past thirty years, HCFk Has efriciently paid the hefﬁth
care bills of virtually all senior citizehs and today pays for = ..

i fjust ‘as’ medical care improves and changes, 80’ must ‘the nedicare,;;lfl‘
and Hedicaid prcgrans. ST o : : _—

‘Taxpayers ana Hedxcare and Hadic 1d beneficiaries descrve our AT
- dssurance that each benefit dollar is being spent for needed care. ' .
and services. HCFA continues to demonstrate the. commitment,, '
‘authority, and leadership .to provide this agsurance. Through
‘partnerships bétween government and private industry. and O
sophisticated information technology, wc can sava nedicaid and .
uedicare fronm waste. o , :
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For furiher inguiry, contact American Association of Retived Persons » Communications Division
601 E Streer, NNW. « Washingron, D.C. 20049  (202) 434-2560

Contact: Ted Bobrow/Valerie Rhemsteln ‘
(202) 434-2560

Statement by AARP Past President Eugene Lehrmann
on President Clinton’s Proposal to Fight Health Care Fraud
March 25, 1997

The American people nced to know that waste, fraud and abusc in the nation’s health care
system will not be tolerated. AARP is pleascd that President Clinton has announced new steps
to strengthen the government’s enforcement efforts in the fight against health care fraud.

AARP found in a recent study that 93 percent of Americans believe that health care fraud is
widespread. The study clearly indicates that the American people. believe that the status quo is
no longer acceptable and that efforts to crack down on fraudulent activity must be expanded.
Eighty percent said they were not aware of any efforts to reduce health care fraud. We must not
allow concemns about fraud to undermine the nation’s confidence in its health care system.

Many of the proposals announced today add teeth to the government’s existing enforcement
efforts. For example, AARP supports the proposal to require health care providers to list their
Social Security or Employer Identification numbers when applying to participate in the
Medicare or Medicaid programs. This would allow the Health Care Financing Administration
to more effectively weed out those who have a history of fraudulent activity.

Health care consumers are willing to do their part in the fight against fraud, The study found
that 90 percent of Americans believe it is their “personal responsibility” to report suspected
fraud and that they would be willing to identify fraud if they knew how to recognize it and what
to do about it. In addition to the steps announced today, more must be done to inform the public
about health care fraud and how they can support the steps being taken to fight it.

AARP believes the proposals announced by the President today send a clear messaéé that the
fight against health care fraud is just beginning in earnest. AARP will work with the )
Administration, the Congress and our members to ensure that these efforts are as effective as
possible.
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, March 24, 1997

The Honorable William J. Clinton
President of the United ‘States

- The White House ! :
1600 Pennsylvama Avenue N.W.
Washington, DC 20050

Dear President Chnton

The Natlonal Hrspamc Councrl on Aging (NHCoA) would like to endorse the ,
measures you will:announce tomorrow to fight waste, fraud, and abuse in health care.
This legislation is sure to benefit the aging and preserve the rntegnty of Medicare and
Medicaid. . »

The NHCoA has been a strong advocate of measures that seek to protect the integrity
of Medicare and Medrcard programs. These health care programs have long been a
safety net for a majority:of our elderly, and their connnued exrstence acknowledges
that healtcare should be available to all.

{ .
It is, indeed, unfarr to deny our constltuency the nght to healthcare due to abuses in
the system. Rather, these abuses need to be stopped and providers should adhere to -
higher accountability standards. The measures you propose, i.e., strengthening the
provider enrollment process, imposing new sanctions, and closing Ioopholes will
achieve this purpose :

| applaud your efforts and look forward to wcrkmg together to strengthen and preserve
these programs. . : :

| Sincerely,

/ZL%;L M\ﬂ»vx/

Martd Sotomayor, Ph.D.
President and CEO .

NATIONAL HISPANIC COUNCIL ON AGING

2713 0ntarzo Rd. NW. @ Washington D.C. 20009
(202) 745-2521 (202) 265-1288 FAX (202) 745-2522 E-Mail: NHCnA @anl com
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National Committee to
Preserve Social Sccurity
and Medicare

March 24, 1997

" The Honorable William Jefferson Clinton

The White House
1600 Pennsylvania Avenue
Washington, D.C. 20500

Dear Mr. President:

The National Committee to Preserve Social Security and Medicare, on behalf
of our 5.5 million members and supporters, commends I\:eu for your
continuing efforts to fight waste, fraud and abuse in the

While we have not had an opportunity to fully analyze the legislation. we
believe the "Medicare/ Medicaid Anti-Waste, Fraud and Abuse Act of 1997"
is overall an important measure that will build on current efforts to
strengthen procedures for identifying fraud in the Medicare and Medicaid
programs. o . o :

A major effort to prevent fraud and abuse is esscntial and appropriate --
particularly at a time when Congress is considerin%uways to ensure the
solvency of the Medicare program for current and future beneficiaries.

The "Medicare/Medicaid Anti-Waste, Fraud and Abuse Act of 1997"
establishes stringent requirements for individuals and companies that wish

to participate in Medicare and Medicaid. These measures will assist in our

efforts to cnsure that Medicare and Medicaid funds go toward patient care. -

Sincerely, .

_ Martha A. McSteen
President

2000 K Street, N.W., Suite 800 « Washington, D.C. 20006 » 202-822-9459

ealth care industry.
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President |
Harry Guenther

© Executive Divectar

>\ National Council of Senior Citizens Steve Protulis

1331 F Strect, N.W. » Washington, DC 20004-1171 = (202) 624-9549 « FAX (202) 624-9547
8403 Colesville Road, Suite 1200 » Silver Spring, Maryland 20910-3314 « (301) 578-8800 » Fax (301) 578-8999

March 25, 1997

President William Clinton

The White House

1600 Pennsylvania Avenue, N.W.
Washington, D.C. 20500

Dear Mr. President:

Medicare and Medicaid, together with Social Security, provide the
underpinning of a decent standard of living for the Nation’s seniors. Charges and
instances of fraud, waste and abuse in Medicare and Medicaid weaken public support
for these programs to the loss of America’s families. The National Council of Senior
Citizens supports all efforts to advance the integrity of Medicare and Medicaid and to
assure that fraud and waste will be uprooted at every point in the health care funding
and service process.

The National Council of Senior Citizens applauds the Administration’s proposed
set of legislative initiatives to give more effective authority to the Federal government
to fight health care fraud. - We urge that Medicare monies recovered through
enhanced resources and coordination be returned to the Part A Trust Fund to aid your
efforts to advance Medicare solvency.

NCSC will continue to work for solutions to Medicare and Medicaid’s
problems without cuts in coverage or quality of care. :

Thanks for your continued good works in behalf of senior cmzens and their
famlhcs :

Sincerely yours,

~ Steve Protulis
. Executive Director
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Mtz SHEA: BLANCATO

FAX COVER PAGE
DATE:  March24,1997
TO: ~ Bill White
' FROM: Bob Blancato |
| Chairman, National Silver Haired Congress
Advisory Council

# OF PAGES: 1

On behalf of the National Silver Haired Congress, I would like to
offer our full support to the President’s measures to fight fraud, waste
and abuse in health care, which he will announce on March 25, 1997.

1275 K Street N.W., Suite 602, Washington, DC 20005 k31 Broadway, 6¢h floor, New York, NY 10007
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THE NATIONAL COUNCIL

ON THE AGING

409 Third Streer SW Washington, DC 20024 1. 202 473-1200 100 202 479-6674 rax 202 479—0735 hup://www.aicoa.org
For Immediate Release ‘ . _ Press contact; Victoria Wagman

202-479-6613

The National Council on the Aging Backs
Efforts to Fight Fraud in Mcdicarc and Mecdicaid

WASHINGTON, D.C., March 25, 1997— The National Council on the Aging (NCOA) today
affirmed its broad support for efforts to prevent fraud and waste in the Medicare and Medicaid
programs. . | | |

“I’s essential 1o make sure these programs are working fairly and efficiently so the most .
vulnerable in our older population can be assured to getting the medical attention they need,” said
James Firman, president and CCO 6(' NCOA: | |

“While NCOA supports anti-fraud mcasures, we also want to make sure that they don’t

inadvertently prevent access to essential medical services.”

NCOA also supports the idea of using the resources and expertise of senior centers and the aging

network throughout the U.S. as a front line of defense against fraud and waste.

The National Councii on the Aging is a center of leadership and nationwide cxpcrt'isc in the issues
of aging. NCOA is committed to promoting the dignity, self—dctenninatioxi, ﬁéﬁ—being, and
contributions of older persons and to enhancing the field of aging through léadersixip and service,
education and advocacy. Founded in 1950 and headquanercd in Washingtop; DC, NCOA hasa
diverse national membership that includes professional and volunteers, service'providcr{ ’

consumer and labor groups, businesses, government agencies, religious groups, and voluntary
- . A

 HHuH4 - N &

organizations.
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HCFA Could Promptly
Reduce Excess Payments by
Improving Accuracy of
County Payment Rates

Statement of William J. Scanlon, Director

Health Financing and Systems
Health, Education, and Human Services Division
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Mr. Chairman and Members of the Subcbnunittee:

We are pleasad to be here today to discuss the rates Medicare pays health
maintenance organizations (BMO) in its risk contract program, Medicare's principal
mansged care option! As you know, Medicare's mathod for paying risk contract HMOs
was designed to save the program 5 percent of the costs for beneficdlaries who enroll in
HMOs. However, 10 years of research on Medicare's costs under HMOs has found that
the program’'s rate-setting method results in excess payments to KMOs because HMO
enrolleas would have cost Medicare less if they had stayed n the fee-for-service sector.’
Recently, the Physician Payment Review Cammission L’PPRC) estimated that annual
excess payments to HMOs nationwide could total $2 billion.?

A number of proposals have been made recently 1o help alleviste Medicare's HMO
payment problems. For example, the proposed Balanced Budget Act of 1995 called for,
among other things, mechanisms to lessen rate disparities across geographic aress and to
decouple annual HMO rate increases from annua! fee-for-service spending increases. The .
administradon’s current budget proposal sdopts several provisions from the proposed °
Balanced Budget Act but also adds new twists~such as an across-the-bosrd reduction in
Medicare's HMO payments that would lower the payments from 95 percent to 90 percent
of estimated fee-for-gervice costs. Under the auspices of the Health Care Finaneing
Admintstration (HCFA), which administers the Medicare program, several demonstration
prajects are planned or under way, including efforts to improve risk adjustment and using
a process of compettive bidding to set rates.

At the request of the Subcommittee's Chairman, we reviewed HCFA's method for
setting HBIO rates to identify feasible options for promptly reducing the amount of excess
payments. A comprehensive discussion of our work is included in 8 forthcoming report
In conducting our study, we reviewad previous research on Medicare's HMO rate-setting
method, analyzed avallable HCFA data, and had our findings reviewed by experts on HMO
payment issues, {ncluding staff at PPRC and HCFA

Today, I would like to focus my conunents on our proposed modification to
HCFA's HMO rate-satting method. We belleve this modification ¢ould help reduce excess
HMO payments under Medicare's current psyment method, the administration's method,
or other methods that rely on fee-for-service costs to set inital HMO rates or update

'‘Other Medicare managed care plans Include cost contract HMOs and health care
prepayment plans, which together enroll fewer than 2 percent of the total Medicare
population. Because Medicare pays these plans using methods other than capltation
rates, they are not the subject of this statement.

3See the attached list of related GAO products.

This estimate was contained in material presented to the Commissioners for their
December 12-13, 1896, meeting.
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" those rates. Central to the current method and proposals for setting HMO rates is an

. egtimate of the average cost of serving Medicare beneficlaries under fee-forsarvice in
defined geographic areas (currently, countties). The actual rates paid ¥MOs for an

. enrallee are set by adjusting these averages up or down based on Ute erwollee's "risk" of

" incurring higher or lower costs. Considerable attention has focused on the fallure of

| current risk adjustment mathodology to adequately account for favorable selecton, the

i terrn used to describe the tendency of HMOs to attrsct a population of Medicare seniors

' whoge health costs are generally lower than those of the sverage beneflciary. Our work

. centers on the estimate of average cost 0f 5erving 3 county's beneficiaries: the county

: ra.te

} In summary, we found that HCFA's current mathod of determining the county rate
- ¢ produces excess payments. Because HCFA's method excludes HMO enrollees’ costs from
* estimates of the per-beneficiary average cost, It bases county payment rates on the
- aversge per-beneficiary cost of only those beneficiaries that remain in the fee-for-service
. sector and ignares the costs HMO enrollees would have incurred if they had remained in
fee-for-service. Research has shown the costs of those remaining in fee-for-service to be
higher on average than the lkely costs of HMO enrollees. A difficulty in correcting the
problem s that HCFA cannot directly observe the costs HMO enrollees would have
Incurred if they had remained in the fee-for-service sector. Our proposed modification is
dasigned to fix that problem. We developed 8 way to esumate HMO enrullees' expected
fee-for-service costs using {nformation avallable to HCFA. Our approach produces a
county rate that represents the costs of all Medicare beneficiaries and could result in
hundreds of mﬂhons of dollare in savings t6 Madicars.

HOW MEDICARE DETERMINES
AN HEMO'S PAYMENT RATE

Essentially, HCFA's calculation of {ts per<enrollee (capitatdon) rate can be
expressed as foljows:

Capitation rate = average per-beneficiary ¢ost x .98 x
risk adjustment factor

T Medicare pays risk EMOs s fixed amount per enzollee-a capitation rate-regardless

. of what each enrolles's care actually costs. Medicers law gtipulates that the capitation
rate be set at 86 percent of the costs Medicare would have incurred for EMO enrvlleas if
they had remalned in fee-for-service.* In implementing the law's rate-setting provisions,

* ‘Section 1876(8)(4) of the Social Securfty Act (42 U.S.C. womm(aj@) (1954)).
. | 2 _
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. HCFA cstimates a oounty's average per-beneuciary cost and multipues the result by 0.85.°
' The product s the counry adjusted sverage per capita cost rate.!

, HCFA then applies & risk-adjustment factor to the county rate. Under HCFA's risk.
' adjustment system, beneficiaries are sorted into groups according to their demographic
! tralts (age; sox; and Medicald, institutional, and working status). HCFA calculates 8 risk
. tactor for each group—the group's sverage cost in relation to the cost of all beneflciaries -
! nadonwide. For example, in 1985 the risk factor for younger senors (65- to 70-year-old
- males) was .85, whereas for older serdors (85-year-old or older males) it was 1.3. HCFA
| uses the risk factor to adjust the county rate, thereby raising or lowering Medicare's per
' capita payment for each HMO enmuee depending on the individual's demographic

" characteristics.

Ve

MEDICARE'S HMO RATESETTING
METHOD HAS LED TO EXCESS PAYMENTS

. One resson the HMO rate-setting method overstates the expected fee-for-service
costs of HMO enrolleas is that it uses only the cost experience of fee-for-service
beneficiaries. If the health status of the mix of benseficiaries enrolled by HMOs were the
same as the health status of those in fee-for-service, using fee-for-service beneficiaries to - -
‘egtimate the expected fee-for-service costs of HMO enrcllees would be an sppropriste
method However, because research has shown that HMOs have in general enrolled
healthier-than-average beneficlaries, the beneﬂc!aties remaining in fee-for-service -
represent a sicker-than.aversge population.” This, in turn, means that using data on fee-
for-service beneficiarics exclusively produces HMO payment rates higher than envisioned
when the current rate setting provisions were enacted. -

Medicare's risk adjustors explain about 3 percent of the variation in individual-leve]
health care costs and are thus not adequate to account for the cost differences among
beneficlaries. The difficulty i{s that, within the same demographic group, HMO enrocllees
are healthier than fee-for-service beneficiaries; for example, 70-year-old males in HMOs
are, on average, healthier than 70-year-old males in fee-for-service. Medicara's risk

SA 5-percant discount is taken on the premise that, compared with fee-for-service cars,
managed care plans schieve cartain efficiencies. For axample, HMOs can negotiate with
hospitals, physicians, and other providers to obtain discounts on services and supplies.

’Medicare determines four capitadon rates for each county, one each for part A aged, part
B aged, part A disabled, and part B (disabled.

"HCFA's Health Care Finaneing Review, 3 1886 smudy using postdisenroliment dats,
estimated that HMO enrollees' costs were 12 percent lower than average, while a 1996
PPRC study using preenrollment data estimated that enrollees’ costs were 37 percent
lower than for comparable fee-forservice beneficiarios.

3
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sdjustar is said to be inadequate because, while it makes broad distinctions among
beneficiaries of different age, sex, and other demographic characteristics, it does not
account for the elgnificant health differences among demographically identical ‘

' bpeneficlaries. The cost implications of health status differences can be dramatic-for two
. demographically alike beneficiaries, one may experience occasional minar ailments while
the other may suffer from 8 serlous chronic condttion. ,

INCLUDING HMO ENROLLEES'
COQTH IN COUNTY AVERAGE -
IMFROVES ACCURACY OF COUNTY RATES

Independent of improved risk adjustment, modifying the method for calculating the
county rats would help reduce Medicare's excess HMO payments. In setting county rates,
HCFA currently estimates the average Medicare costs of a county's beneficiaries using the

. costs of only those beneficiaries in Medicare's foe-for-sarvice sector. This method would
~+ be appropriate If the average health cost of fee-for-service beneficiaries were the same as

;' that of demographically comparable HMO enrollees. However, in counties where there

. are cost disparities between Medicare's fee-for-service and EMO enrollee populations, this
method can either overstate the average costs of all Medicare beneficiaries and lead to
overpsyment or understate average costs and lead to underpayment. Correcting this
problem is difficult because it ia imposaible to observe the costs HMO enrollees would
have incurred if they had remained in the fec-for-service ssctor. Therefore, we developed
a method to estimate HMO enrollees' expected fee-for-service costs using information
available to HCFA. Our method consists of two main steps:

. - First, we compute the average cost of demographically similar new HMO errollees
‘ during the year before they enrolled-that is, while they were still in fee-for-servics
Medicare. These fee-for-service costs are available through HCFA's claims data.

—~ Next, we adjust this armount to mﬂec‘c the expectation that a new enrollee's use of
health services will, over time, ﬁse.

Having completed these steps, we combins the result with an estimate of the
‘average cost of fee-for-service beneficlarddes. This new average produces & county rate
that reflects the costs of all Medicare benencianes

*Our analysis adjusts for (1) the tendency for enrollees’ costs to become more like—or
"regress" toward-the fee-for-service cost mean after Joining an HMO and (2) the costs
incurred by HMO enrollees who die while enrolled. How our method accounts for thesc
costs is discussed more thoroughly in our report.

4
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To Llustrate the effect of our spproach, we analyzad data for counties with different
shares of beneficlaries enrolled in HMOs. We chose counties within a gingle state to
eliminate variations attributable to state differences. We selected California because it
covers 36 percent of all Medicare HMO enrollees and includes coundes that in 1996 had
the nation's highest HMO penetration rates. We found that our method could have

‘reduced excess payments by more than 25 percent. Although better risk adjustors could
further reduce the large remainder of excess payments, lmprovements to risk adjustment
require developing direct measures of health status, which {8 8 complex ef.fort thst may

take years.
The following key points salso emerged from our analysis:

—~  First, for the counties that we analyzed, we estimate that total excess payments in
1665 amounted to about 81 billion (of about &6 billion in total Medicare payments to
risk HMOs in the state). Of that amount, applying our method for setting county
rates would have reduced the excess by about 8276 million.

—~ Second, the excess pay’ments attributable to inflated county rates were concentrated
in 12 counties with large HMO enrollment and ranged from less than | percent to 8.6
percent of the counties total HMO psyments, representing between $200,000 and
$135.3 million.? Despite the size of these amounts, the applicaton of our method
would have produced relatively small changes in the monthly, er-beneﬁdary
capitation payments, ranging from $3 to $38.

- Third, cur analydls did not support the hypothesis put forwmrd by the HMO industry
and others, that the excess payment problem will be mitigated as more beneficiaries
enroll in Medicare managed care and HMOs progressively enroll a more expensive
mix of banaficiaries. Our dats—which.Include counties with up to a 39-percent HMO
penetration in 1996-{ndicated that the disparity between Medicare rates and our rates
is larger in counties with higher Medicare penetration. For example, the four

( counties with tlié highest rates of excess payment, ranging from 5.1 to 6.6 perceny,
were also among the counties with the highest enrollment rates in 1988.

T

For the state's remaining 46 counties, excess payments attributable to inflated county
rates amounted to lass than 3 percent of the 88-county total.

6
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Daia Are Avallable 1o Engble HCFA
to Promptly Adiust County Rates

Bacause the data we used to estimate EMO enrollees’ costs come from data that
. HCFA compiles to update HMO rates each year, our method has two important
i advantages. First, HCFA's implementation of our proposal could be achieved in a
relatively short time. The tme element is important, becaus¢ the prompt implementation.
of our method would avold locking in 8 current methodological flaw that would pereist in
any adopted changes to Medicare's HMO payment method that continued to use current
county rates 35 2 baseline or fee-for-service costs to set future rates. Second, the
availability of the dats would also make our proposal economical: we believe that the
savings to be achieved from reducing county-ratg excess payments would be much
greater than the adminisuative costs of implementing the process.

CONCLUSIONS

. Medicare's HMO rate-sotting problems have prevented it from realizing the savings

.. that were antcipazed from enrolling beneficiaries in capitated managed care plans.  In
fact, enrolling more beneficiaries in managed care could increase rether than lower
Medicare spending-unless Medicare's method of seting HMO rates is revised. Our

;. method of calculating the county rate would have the effect of reducing payments more

;;  for HMOg in countes with higher excess payments and less for HMOs in counties with

! lower excess payments. In this way, our method represents a targeted approach to

) reducing excess payments and could lower Medicare expenditures by at 1oast several

" hundred million dollars each year.

'* Furthermore, our approach is useful under several possible scanarios, including
whether (1) the Congress adopts any proposal that uses current county rates as a
baseline, (2) HCFA develops and adopts improved risk adjustors, or (3) the Cone‘.ress
takes no action and preserves Medicare's current rate-seting process.

. wwaw

Mr. Chairman, this ¢oncludas my prapmd statament. 1 would be pleased to answer
any questons.

For mare information on this testimony, please call Jonathan Ramer, Associate
Director, on (202) B12.7107 or James C. Cosgrove, Assistant Director, on (202) 512-
7028. The analysis was conducted by Scott L. Smith, Praject Director, and Richard M.
Lipinski, Project Manager. Other major contributors to thi statement included
Thomas Dowdal and Hannah F. Fem
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PRESIDENT CLINTON ADDS THREE NEW WEAPONS TO BUILD ON STRONG RECORD
OF FIGHTING FRAUD AND ABUSE

Today President Clinton added three new weapons to the anti-fraud arsenal to combat fraud and abuse in

. the home health industry. The President announced: (1) an immediate moratorium on all new home
health providers coming into the Medicare program to allow the Health Care Financing Administration to
implement new regulations to prevent fly-by-night providers from entering Medicare; (2) a new renewal
process for home health agencies currently in the program to ensure that all Medicare providers have to
abide by these tough new regulations; and (3) a doubling of audits that will help weed out bad apple
providers. These actions are consistent with recommendations to reduce fraud in home health by the
Inspector General at the Department of Heath and Human Services following a recent report on fraud in
the home heath care industry. These new initiatives build on the President’ s unprecendented record of
fighting fraud and abuse in Medicare and Medicaid.

Took Strong Action to Flght Fraud and Abuse Right When He Took Office. The President’s first
budget closed loopholes in Medicare and Medicaid to crack down on fraud and abuse. In 1993, the
Attorney General put fighting fraud and abuse at the top of the Justice Department’s agenda. Through.
increased resources, focused investigative strategies and better coordination among law enforcement, the
Justice Department increased the number of health care fraud convictions by 240 percent between
FY1993 and FY1996 and we have saved taxpayers more than $20 billion.

Launched Operation Restore Trust -- a Comprehensive Initiative to Fight Fraud and Abuse in
Medicare and Medicaid. Two years ago the Department of Health and Human Services launched

- Operation Restore Trust, a comprehensive anti-fraud initiative in five key states. Since its inception,
Operation Restore Trust has identified $23 for every one dollar invested; identified more than $187.5
million in fines, recoveries, settlements, audit disallowances, and civil monetary penaltles owed to the
Federal Government.

Obtained Addltlonal Resources to Fight Fraud and Abuse When the President Signed Into Law
Kassebaum-Kennedy Legislation. In 1996, the President signed the Health Insurance Portablllty and
Protection Act (Kassebaum-Kennedy) into law which, for the first time, created a stable source of funding
for fraud control. This legislation is enabling HHS to expand Operation Restore Trust to twelve states.

Passed New Initiatives to Combat Fraud and Waste Proposed by the President in the Balanced
Budget Act of 1997. The Balanced Budget Act the President signed into law in August also included
important new protections to fight fraud and abuse in Medicare and Medicaid. These new initiatives

included: : o

. requiring providers to give proper identification before enrolllng in Medicare;

e - - implementing new penalties for services offered by providers who have been excluded by
Medicare or Medicaid; v

e - establishing guidelines for the frequency and duration of home health services;

. _ clarifying the definition of part-time or intermittent nursing care which will clanfy the scope of the
Medicare benefit and will make it easier to identify inappropriate services;

. establishing a prospective payment system (PPS) for home health services to be implemented in -
FY 1999, enabling HCFA to stem the excessive flow of home health care dollars;

. clearly defining skilled services so that home health agencies can no longer pad their bills with
unnecessary services when a patient simply needs a simple service such as their blood drawn;

. and eliminating periodic interim payments that were made in advance to agencies and not justified

until the end of the year.



