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MEMORANDUM

FR:  Chris and Jen
RE: Medical Savings ACTcounts (MSA's)
cc:  Jeremy and Tom

TO: Carol, Laura and Gyw S July 16, 1995

Attached is a relatively brief and quite recent Treasury Department analysis of Medical
Savings Accounts (MSA's). It serves as a good updating and analytical document. Because
MSAs are popping up in virtually every major health care bill, we thought you two and Gene
might be interested in reviewing this information. -

The Treasury Department, like us, continue to view MSA's with great skepticism.
Having said this, like us again, they believe that MSA's are likely to be integrated in virtually
any significant tax bill (such as reconciliation).

Treasury takes some hope from the fact that most major Republican bills are already
shaving back some of the most egregious provisions of past attempts to expand in this area.
However, they fear the "domino” effect; that is to say, even if the MSA's that may be
presented to the President are not too problematic, their very existence will produce pressure
to provide for more tax incentives and more problems. We will keep you apprised of
developments beyond those outlined in the attached.

~ Assuming this is all right with you, we will take the liberty of forwarding this
information to OMB and HHS, and ask that Nancy Ann and Judy bring Alice and Donna
up-to~-date. '



MEMORANDUM

TO: Nancy-Ann and Judy ‘ July 17, 1995
FR:  Chris and Jen
RE: Medical Savings Accounts (MSA's)

Attached is a relatively brief and quite recent Treasury Department analysis of Medical
Savings Accounts (MSA's). It serves as a good updating and analytical document. - Because
MSAs are popping up in virtually every major health care b111 we thought you might be
interested in reviewing this information.

The Treasury Department like us, continue to view MSA's with great skepticism.
Having said this, like us again, they believe that MSA's are llkely to be integrated in virtually
any significant tax bill (such as rcconcﬂlatlon)

Treasury takes some hope in the fact that most major Republican bills are already
* shaving back some of the most egregious provisions of past attempts to expand in this area.
.. However, they fear the "domino" effect; that is to say, even if the MSA's that may be
presented to the President are not too problematic, their very existence will produce pressure
to provide for more tax incentives and more problems. We will keep you apprised of
developmcnts beyond those outlined in the attached.

Carol and Laura thought that Alice and Donna might like to see. I told them that we
would get the information to them through you two.



MEMORANDUM

TO: Meredith Miller July 17, 1995
FR:  Chris and Jen ' ' : -
RE: Medical Savmgs Accounts (MSA's)

Attached is a relatively brief and quite recent Treasury Department analysis of Medical
Savings Accounts (MSA's). It serves as a good updating and analytical document. Because
MSAs are popping up in virtually every major health care bill, we thought you might be
interested in reviewing this information.

The Treasury Department, like us, continue to view MSA's with great skepticism.
Having said this, like us again, they believe that MSA's are likely to be integrated in virtually

- any significant tax bill (such as reconciliation).

Treasury takes some hope in the fact that most major Republican bills are already
shaving back some of the most egregious provisions of past attempts to expand in this area.
However, they fear the "domino” effect; that is to say, even if the MSA's that may be
presented to the President are not too problematic, their very existence will produce pressure
to provide for more tax incentives and more problems. We will keep you apprised of
developments beyond those outlined in the attached.

Hope you find this information to be useful. Now thaf we have the Treasury

~ Department moving, I know we can expect great things from the Labor Department too!

Talk to you soon.



MEMORANDUM

TO:  Janet Murguia July 17, 1995
FR:  Chris and Jen
RE: Medical Savings Accounts (MSA's)

Attached is a relatively brief and quite recent Treasury Department analysis of Medical
Savings Accounts (MSA's). It serves as a good updating and analytical document. Because
MSAs are popping up in virtually every major health care bill, we thought you might be
interested in reviewing this information. «

The Treasury Department, like us, continue to view MSA's with great skepticism.
Having said this, like us again, they believe that MSA's are likely to be integrated in virtually
any significant tax bill (such as reconciliation).

Treasury takes some hope in the fact that most major Republican bills are already
shaving back some of the most egregious provisions of past attempts to expand in this area.
| However, they fear the "domino" effect; that is to say, even if the MSA's that may be
presented to the President are not too problematic, their very existence will produce pressure
to provide for more tax incentives and more problems. We will keep you apprised of
developments beyond those outlined in the attached.



MEMORANDUM

TO:  Ira and Melanne July 17, 1995
FR:  Chris
RE: Medical Savings Accounts (MSA's)

Attached is a relatively brief and quite recent Treasury Department analysis of Medical
Savings Accounts (MSA's). It serves as a good updating and analytical document. Because

- MSAs are popping up in virtually every major health care bill, I thought you might be

interested in reviewing this information.

The Treasury Department, like us, continue to view MSA's with great skepticism.
Having said this, like us again, they believe that MSA's are likely to be integrated in virtually
any significant tax bill (such as reconciliation).

Treasury takes some hope in the fact that most major Republican bills are already
shaving back some of the most egregious provisions of past attempts to expand in this area.
However, they fear the "domino" effect; that is to say, even if the MSA's that may be
presented to the President are not too problematic, their very existence will produce pressure
to provide for more tax incentives and more problems. We will keep you apprised of
developments beyond those outlined in the attached. '
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Background:
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Medical Savings Accounts

Medical Savings Accounts (MSAs) are pohucally appealing. However, MSAs
sound more financially appealing than they really are.

- MSAs wOuld probably not p’roduce much cost containment. ©

MSAs may have an adverse effect on the health insurance market. Premiums
for some of the less healthy may rise, while premiuriis for some of the healthy
may fall. Higher premiums could lead to & decrease in health insurance
coverage. ‘

Depending upon the specifics of the proposal, revenues may decrease as a

result of MSAs..

Senators Gramm and D’Amato and Congressman Archer, Thomas, Sterns,
Hoke and Porter have already introduced legislation which includes MSAs. In
previous years, Dole, Chafee, Michel, Santorum, and Gephardt included
variants of MSAs in their proposals. The Health Security Act did not include
MSAs, but theé proposal approved by the Ways and Means Cominitiee did.

The intent of an MSA is t6 encourage employers and employees to switch
from "comprehensive” health insurance to "catastrophic" packages that have

‘higher co-payments and deductibles, thereby giving employees an incentive to

reduce unnecessary medical care.

MSA proposals allow taxpayers to place funds in a special tax-preferred
account. Funds from MSAs that are used for specified medical purposes are
not taxed, while funds used for other purposes may or may not be taxed
depending upon the proposal. Since “catastrophic” plans cost less than
"comprehensive” plans, an employer might put some or all of the reduction in
insured expenses into MSA accounts for their employees. Depending upon the
MSA proposal, employees could use these funds on a tax-preferred basis to
cover deductibles, co-payments and other out-0f-pocket expenses. Some MSA
proposals also allow individuals to establish and make contributions to MSAs.
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Likely Effects of MSAs:

‘MSAs would reduce health insurance premiums for participants but expose

them to larger out-of-pocket costs. Some individuals who unexpectedly
become sick may find themselves short of funds to cover their medical
expenses. MSASs produce winners and losers.

An MSA would encourage cost containment by requiring higher deductibles,
but may also discourage cost containment by enabling more individuals to pay
for out-of-pocket expenses with tax-preferred doliars.

The atiractiveness of MSAs will depénd upon the particular circumstances of

employers and employees. Some employers may find that other forms of
managed care contain costs better than MSAs. Ags a result, participation in
MSAs may be low, producing little cost-containment. However, individuals
that participate may gain from the expansion of tax-preferred out-of-pocket
eXpenses. ' '

MSAS may put pressure on employers to stop Lhelr practice of community
rating across all employees. Adverse selection may result in healthy and upper
income individuals joining MSAs, leaving less healthy and lower income
individuals in the more comprehensive Fee-For-Service plans and managed
care plans. Premiums for the more comprehensive plans may rise. Higher
premiums and a heightened awareness of the implicit cross-subsidies in the
current health insurance system could lead to a decrease in the number of
persons with private health insurance. For example, -some employees in
comprehensive plans may decline coverage if employers try to pass increases
in premiums onto employees.

By segmenting employce risk groups and drawing attention to high risk

 groups, MSAs may make some employers more hesu:ant to hire high nsk
- groups of employees.

Under some MSA proposals, some employers may find MSAs attractive
because MSAs provide a mechanism for employers that currently provide
family health insurance to shift some of their costs 10 a spouse’s employer.
Higher deduchibles could reduce one employer’s cost while increasing the cost
of the secondary insurance paid by another employer. MSAs may also provide

‘more incentive for employees to obtain coverage from both employers.

Employers may find their costs rise if they do not risk-adjust correctly. If
employers underestimate the health of MSA participants, then they are likely
to contribute more to MSA accounts than they will realize in reduced insured
expenses.
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MSA proposals that have few constraints on contributions or that have

generous tax treatment are likely to result in substantial revenue loss in future

years.

. MSA proposals add complexity to the income tax system.' Compliance would

be difficult to enforce. Low compliance would have an adverse effect on
revenues.

Sorme MSA proposals expand special tax-preferred treatment for long-term-
care. Under these proposals long-term-care is most likely to provide asset
protection for upper income individuals that have lead relatively healthy lives.
Expanding long-term-care tax preferences would decrease revenues.

Additional Information;

House Ways and Means Chairmman Archer’s bill does not (and the Senate
Finance bills may not) allow for wax-free build up on earnings on funds in the
MSA. However, once MSAs are implemented there is likely to.be strong

‘pressure to allow tax-frée build-up. Tax-free build-up patentially changes the

nature of an MSA from a health cost-containment policy to a preferential
savings vehicle, It also expands the prefercnnal tax treatment for. long-term-

care expenditures.

MSAs appeal to many individuals because they erroneously believe that the
increase in the deductibles could be contributed to an MSA account without
increasing employer costs. For example, they believe that employers could

‘contribute $2,800 1o the MSA if the deductible increased from $200 to $3,000

for family plans. A recent report by the American Academy of Actuaries
suggests that if all employees were required to join the MSA plan, an increase
in the deductible of this magnitude would under specified conditions result in a
contribution of only $1,562. If employees were given a choice to join the
MSA, employer contributions would be less than this amount because of
adverse selection. While there is great controversy in this area, the
Academy’s estimates are the most plausible outside estzmates that we have
seen to date.
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MSA Example Under Identical Risk Pools
| Family Plan
Cornprehensive  Catastrophic
Plan - Plan
$200 Deductible; 5 $3,000 Deductible;
$1,000 Maximum $4,000 Maximum
Qut-of-Pocket _ Qut-of-Pocket
| ‘ :
i Premiuth $6,567 ~ $5,005
MSA Contribution - | 81,562
" Change in Deductible . h $2,800
Out-ofsPocKet Exposufe
Deductble $200 | $1,438
Maximum $1,000 $2,438

_Notes:

Catastrophic premium reflects reduction in spending on physicians and hospitals
due to a higher deductible. Assumes medium effect of MSAs on medical
spending. Also assumes that all employees are required to join MSAs. If
employees are given a choice, MSA contributions would be lower due to adverse
selection. Premium amounis.inciude administrative costs for health insurance
and MSAs. ‘ ‘ o ‘

@

Source: American Academy of Actuaries.
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MSA Example Under ldentical Risk Pools
individual Plan |
Comprehensive : Catastrophic
Plan o ____Plan
$200 Deductible; $1,500 Deductible; .
$1,000 Maximum $2,500 Maximum -
Out-of-Pocket Out-of-Pocket
Premium | 82,699 $2,076
| MSA Contribution _ ' - %623
| Change in Deductible | $1,300
Out-of-Pocket Exposure
i
I Déductible » $200 $877
| Maximum $1.000 31877

Notes:

Catastrophic premium reflects reduction in spending on physicians and
hospitals due to a higher deductible, Assumes medium effect of MSAs on
medical spending. Also assumes that all employees are required to join MSAs.
If employees are given a choice, MSA contributions would be lower due to
N adverse selection. Premium amounts include administrative costs for health

| insurance and MSAs. - :

Source: American Acadermy of Actuaries.
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[Millions of Dollars]
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Tatle 1
ﬂeveﬁue Esfimates of Medical Savings Account Proposal ~ Oprtimk
- ($Mitilorns) -

Fiscal Year ) ' 1997 s 1893 . 000 2001 ©o2002 0 004 2005 2006 19952002 1996-2006
ption (1) (with stale implementation delays} - -2 22 58 8 @ 5 R 7 7 -8 2w
Opition (2} (with state inpfemeniation delays} - -2 =21 ) _ Y 21 5 £ 6 ] 7 -256 -281
Depariment of 1reasury Dale:  (/09M8
Office of Tax Analysis :

4 Option (1) includas the following speciicatione: -
$1,500/83,000

Minimum deductibles:

Maximum deductibles: $2,000/84. 000
Maximum stopose fits: £2, 000684000
Maximum MSA comtrilbution: one-hall of dedhuctibles
Maximum employer size: 100 employees or less
hio employee contributions

* No nordscarnination sefe for selfl-employed.
Assume state Implementation delays

2/ Same as Opﬂon £1) exvept fimited 1o employers with 60 of few emp!oyées,

Take up rate (000s of policies)
1989 2000 y

559 706 503
535 ‘878 850

51 966T1-SE-NO

g2

AJI70d XBL sud

828 229 202

<8/28'd .



Tahle 2
Revenue Eatimates of Medical Savings Account Proposat - Options
- ($Millions)
Fiscal Year 1997 1998 pl%] 200 piLid ml 2003 204 | 2008 2006 19962002 1996-2008
~Cplion (1] (wih state impementation delaye) . -2 .23 £ -84 a3 5 e 7 7 8 285 . 294
Cption (2} fwih state implementation delays) 2 a2 6 82 a2 s 6 6 . & 7 2% 284
Degariment <f Treasury Tate. OB25i05

QOffice of Tax Analysis

"4/ Option {1} inckides the folowing specitcalions: .

Minfrmumn deductibles: $1,500:83,000
Madmum deductibles: $2,00084,000

. Maximum stop-oss limits: $3,000785,000
Madmum MSA corribution: one-hall of deductibles
Waximumn employer size; 100 empioyees o fess
Ho employes contributions

Ho nondisceimination rule for seff.empinyed;
Assume state inplementation detiye

2¢ Same as Option {1) except limitad to employers with 80 or few employees,

Take up rate {{X00s of policles)
1899 2000 fuby phased-in

564 713 210

540 688 8st

966T-S2-NNL* -

»

|
|

g1 -

e

A2170d XYL SHa

paLE 229 202 .

se£e'd.
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Tabie 2 )
Rwenue Estimatas of Medical Savings Acccunt Pmposal omns ;
{SM!IIIons} :
A - oo . ’ - ’ ) ) ‘ Yakeup rate(mcsolpolmes}
“Option {1} (wrth Bipte lknpiementaﬁan detays}y - 2 ' :2i 3 T 95 -821 ) -7 T -7 8 236 w267 545 yj 658 883
Opfion {2y (wiih state implementation delays) a2 20 . S 73 8 . & £ £ R g am e 521 &1 B30
Depanment of 1ieasury ‘ ) - Tt GaIRn
. Office of Tax Analysls ‘ L - s
4 Opliont1) inchxies mefnnmromecmwmm - 2 e e - g
dinlrmum deductibles: $1 maoo ’ - :
Maxdimum deductibles: §2,0004$4.000
Maximum stop{oss fimiis: $2,000/%4,000
Madmum MSA contribtion: | smaller of ene-balf ofdaduchbles of ssomt an
Maximum esmployer sipe: 100 amplww o !ess
Mo employee confributions :

No nandiscimination e foraahmpfayed
Asggerne L!arle Implernentation delays o .

b Same as Oplion {1] except imited (o empluyen; mh &0cr tewenduyees. -

p2iST  9E6T-SE-NNL

A170d X6l S8d

pBLB ZE9 2B .

savetd



SB°d 1oL

»

Tabie 4
'Revenue Estimates of Medical Savings Account Proposal ~ Options
($Milllons) )
Fiscal Year 19 19 2000 2001 2002 2003 2004 | 2005 2006 19952002 1952008
Option (1} {wilh stale implemenzation delays) L2 ‘-53' 8 -83 5 -7 2 .-? B -240 -269
Opflan (2} {with stale implementation defays) R4 S T4 92 5 ] 6 6 -1 -234 -258
TEparment of Tleasury Date: 0000
Office of Tax Anslysis ..

£ Option. {13 includes the follawing speciications:

Minimurm dedudtibfes:

Maximur deductitles: . ’ R

‘Mawdrnum stop-loss limits: $3,000086.000 . . .

Maxdmum MSA cantribution: smalier of one-halt of deductibles or $500/51,800

Maxdrmum esployer size: 100 employees or less ’

No employee contributions

Mo nondiscimination sule for seff-ermployed.
Assume siate implemeniation defays

2¢ Same as Option (1] exzept fimited to employers weh 60 of few employees. -

Take up rate (000s of policies)
1998 250
550 695 K
52 68 538

vRLS 229 202

v

-

!

ST 9661-S2-NNC

ve

~ADITI0d XYL sud

f
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. prefer the high-deductible

THE NEW YORK TIMES, WEDNESDAY AUGUST 16, 1995

Danger

Ahead on

Medicare

a

. By Alain Enthoven
and Saraj Smger

STANFORD, Cahf
p udgmg by their draft propasa]s
Bl Republicans in Congress.are
I generally on the right track in
W ' their efforts to overhau! Medi-
{ care. With no change, the

broke, perhaps as early as the
year 2002. The Republicans aim to

Medicare trust fund will go =~

reduce projected spending by $270-

billion over the next seven years,
Unfortunately, some Republicans

. are contemplating adding a provision

that could undo this ambitious reform.

Under the draft bill, beneficiaries -

would be able to choose among pri-
vate insurance plans or continue un-
der the existing Medicare, with few |f
any changes to their benefits,

Every year the Government would .

give everyone 65 and older a fixed
sum (yet to be determined) for’
health-care coverage. Beneficiaries
could use the voucher to-buy any
private insurance plan that con-
tracts with Medicare, Or they could

apply it toward a charge the Govern- -

ment would put on the existing Medx-
care services.

But a measure proposed by some -
Republicans would stymie Medxcare
reform.

The idea is that. beneﬁcxanes could
select a plan with low premiiims that
required a high annual-deductible,
perhaps $3,000. They would put the
difference between the lump-sum

- payment and the cost of premiums

into a personal interest-bearing med. -

ical spending account. Money drawn
for health-care expenses approved

. by Congress would be tax free. They

could withdraw the money for other
purposes, but the amount would be
taxable and subject to penalties,
. While many healthy people might
, low-pre-
mium plan, the sickest would be more
likely to choose a plan that featured a
low deductible and early reimburse-
ments of out-of-pocket expenses..
Then the cost to consumers in-the
low-deductible plans would go up be- .
cause the insurer’s costs would rise:
health plans use the premiums from

High deductibles
‘could destroy a
‘good G.O.P. plan.

healthy members to cover the cost of

care for sick members. The smaller
the pool of healthy individuals, the
greater the per-person cost.

The high-deductible, low-deductible
approach would encourage people to

- flip between the two kinds of plans.
This is a bad idea. Healthy people
would pocket the money in their medi-
cal spending accounts, at the cost of a
small penalt‘y or spend it on itéms not
covered by insurance; if such ac-
counts were not created for them and
the money was part of the pool for all
‘the beneficiaries, that money .could
pay for care for the sick.

As sick people in low- deducuble.
plans found their insurance premi-
_.ums rising, the healthiest of them
. might join a high-deductible plan at
. the first chance. The costs of the low-

deductible plans would rise faster
. and - faster; ultimately, the sick

would press Congress for a larger
- voucher-payment.

If the Republicans really want a
plan that offers the option of a high
deductible and a personal spending
account, Congress should allow bene-
ficlaries to choose between the plans

.only once, to prevent .people from
switching to low-deductible coverage
after they get sick. Alternauvely,
people might be allowed to switch to
low-deductible coverage once, ‘but
only after a five-year waiting period,
and then be required to refund every-
‘thing in their medical spending ac¢-
counts so that the Government could
recover dollars they would have
spent on a low-deductibie plan.

Some Republicans say that if ev-
erybody had high-deductible cover-

. age, Medicare would save a lot of ~

money. But this ignores reality’ Most_

health-care dollars are spent on a”

small number of very Sick people: In
1893, 80 percent of all health-care
money was spent on the. 15 percent of
the population that had the highest

“medical costs.

This ‘exceeded $3,050° per person.
Under -a high-deductible plan, sick
people who knew they would meet the .
$3,000 deductible would have little in-
centive to hold down the rest of their -
costs because their plan would refund
those expenses. Their doctors, reim-
bursed by the plan, would also lack
incentive to hold down costs.

_ High-deductible coverage ‘would
discourage people from seeking pre-
ventive care or tests needed to detect
illness early, when it can be treated
at a lower cost. But this is exactly the

. life-saving, money-saving spending’
-Congress should encourage. = [0

Alain Enthoven is professor of-pub'le“c ' )

and private management at Stanford
University’'s Graduate School of
Business. Sara I. Singer is a specxa

. assistant,

-
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The Church Alliance

* The Church Alliance is a coalition of church pension board executives acting on behalf of -

church pension and welfare benefit programs. These programs are among the oldest employee =

benefit programs in the United States. Several date from the 1700s, with the median age of the ~ -
retirement programs represented through the Church Alliance being in excess of 50 yéars. These
programs provide retirement and welfare benefits for approximately 261,000 ministers and 114,000
lay workers employed by thousands of churches and church ministry organizations. The 28 historic,
mainline denominations served by these pensions boards minister to the splrltual needs of over 66

- million members of Protestant and Jewish faiths.



'CHURCH ALLIANCE

Steering Committee: .

Mr. John G. Kapanke, Chair
Mr. Alan F. Blanchard -
Ms. Barbara A. Boigegrain
Ms. Joanne Brannick -

Mr. John J. Detterick

Mr. James L. Hughes

‘Mr. Leo J. Landes

Mr. Dan A, Leeman .

Dr. Paul W. Powell

Dr. Gordon E. Smith

- Members:

" Mr. Alan F. Blanchard

Episcopal Church

- Ms, Barbara A. Boigegrain
United Methodist Church -

~ Ms. Joanne Brannick o
The Pension Boards United Church of Christ

© - Mr. David J. Brown

Reorganized Church of Jesus *
Christ of Latter Day Saints

Dr. L. Edward Davis
Evangelical Presbytenan Church

Mr John 1. Dettenck
- Presbyterian Church (US.A. )

Mr William W. Evans ‘
National Association of Free Will Baptists

Mr. James L. Hughes
Presbytenan Church in America

Mr. JohnR Hunt
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SUBJECT: . . Department of Labor Recommendations for

Consumer Protection Reforms Affectlng

" Employee Health Benefit Plans
EXECUTIVE SUMMARY - ;

5 .

This memorandum describes Department of" Labor recommendations for
consumer protection reforms affecting employee health plans, with
pertlnent background for each proposal. The background includes.
summaries of the current law and descriptions of other options
considered. The memorandum also outlines the approach of the
Administration’s proposal for comprehensive health reform from
the last Congress and several (mainly Republican) legislative
proposals from the last and current Congresses, with respect to
the issues raised. The proposals requiring more timely health
plan reporting to covered individuals also will be included in
the Department’s reporting and dlsclosure proposal.

ISummarv of Recommendations

e Reéuire all MEWAs to register initially and annually with

the Department of Labor, which would share this information
with the states to help them ensure that MEWAs operating in
the state complied with state laws.? (The annual -
registration with the Department is not intended to alter
the current requlatory regime of state regulation of MEWAs.)

' Many of the recommendations are similar to provisions
found in the Michel (R-I11) bill, formally introduced in November
1994, but developed during the summer to serve as the House
Republlcan health reform amendment during Floor consideration of
health reform legislation. In this regard, the recently .
introduced Fawell -(R-I11) bill draws largely from the Michel
proposal.

?' Thls could be accompllshed by permlttlng MEWAs to
register by providing:DOL with copies of their state licenses.
DOL would provide an alternate method of registering in the event
that a state does not require or grant licenses for MEWAs. -

Working for America’s Workforce



- This recommendation builds on an approach.agreed to by the
- principals’ group on health care, to ensure that the federal

and state governments have full information about MEWASs.
Impose civil and criminal penalties on MEWAs that fail to
register and provide new authority to allow the Department
to ask a federal court to order a MEWA that falls to
reglster to cease operations.

Requlre the Department of Health and Human S8ervices, in
coordination with the Department of Labor, to develop
guidelines for state standards for health plan grievance
procedures, including a maximum turnaround time for claims
consideration. Further provide that these guidelines woulad
be enforced by the Department of Labor with respect to ERISA
covered plans.

Expand ERISA remedies so that individuals can be made whole
for economic losses suffered when health benefits are
wrongly denied. Permit the Secretary of Labor to impose a
maximum civil penalty of $25,000 for failure (or a maximum

~of $1,000,000 for repeated failures) to provide benefits

under the terms of the plan without any reasonable basis.
Alternatively, make state law remedies and penalties
avallable to all enrollees, 1nc1udlng those in ERISA plans.’

Generally require.courts to review health benefit claims de
novo, on the basis of the record that existed before the

" administrator or fiduciary, without deference. to the

decision of the administrator or fiduciary. 1In addition,
require courts to construe ambiguous terms in the plan
against the insurance company or self-insured plan.

Amend ERISA to provide for the establishment of a pilot
demonstration project for handling health plan claim
disputes through voluntary nonbinding mediation. The _
Department of Labor would assist in the identification and
appointment of mediators, but the parties would divide the
cost of the mediation process. Authorize funding for a
Department health claims mediation project.

Require distribution of updated summary plan descriptions
every 5 years. Require health benefit plans to notify
covered individuals at least 30 days before decreasing any
benefit or coverage or 1ncreas1ng any out-of-pocket costs.
For other changes, require plans to notify individuals at
least 30 days before the end of the plan year (or before the
date by which an individual must choose or decline coverage,
if earlier). Prohibit insurance companies from letting an
individual’s coverage under an insured employee health plan
1apse due to the plan administrator’s nonpayment of
premiums, unless the insurer notifies the individual at
least 15 days before the coverage is to lapse.

2



BACKGROUND o

As background to the recommendations, this memorandum summarizes
current law and describes the optlons considered. It also
outlines the approach of last year’s Health Securlty Act (HSA)
and the bipartisan Mainstream proposal (9/16/94 draft), as well
as several (mainly Republican) legislative.proposals from the
last and the current Congresses, with respect to the issues
raised below. Since the Mainstream proposal was never
introduced, it is not clear how many co-sponsors there would have
been on each side of the isle.

The other proposals from the 103d Congress geherally reviewed for

this paper include the Dole (R-Kan), Rowland (D-Ga)/Bilrakis (R-

Fla), Gramm (R-Tx) and Michel (R-I1l1l) health bills. We have used
the Dole and Michel bills from last August to represent the - :

Senate and House Republican leaders’ later efforts to influence

the health reform debate. Of these bills, only the Rowland bill
had substantial bipartisan support, with 10 Republican and 10

‘Democrat co-sponsors. Senator Gramm’s bill had 11 Republican co-

sponsors.

The proposals from the 104th Ccongress generally reviewed for this
paper include S. 18 (Specter, R-PA); S. 121 (Gramm, R-Tx), S. 294
(Cohen, R-ME) and H.R. 995, very recently introduced by
Congressman Fawell (R-I11). The Fawell proposal draws largely
from the Michel proposal from the 103d Congress, which is also
discussed herein. To our knowledge, none of these bills has
significant bipartisan support.* Except as noted below, the
Specter and Gramm proposals generally did not address 1ssues'
relevant to the Department of Labor proposals.

3 The Michel proposal was developed during the summer to
serve as the House Republican health reform amendment during
Floor consideration of health reform legislation, and was printed
in its entirety in the Congressional Record of August 10.

Because health reform was not considered on the House Floor last
summer, Michel introduced this proposal as a stand-alone bill,
H.R. 5300, on November 29.

¢ The Specter bill has some bl—partlsan support; 1ts only
co-sponsor is Mosely-Braun (D- Ill) .



MEWA PROPOSAL

!
Current Law

ERISA defines "multiple employer welfare arrangement" (MEWA) as
an arrangement offering benefits to employees of two or more
employers. Under ERISA, the Department of Labor may regulate
reporting and d1sclosure and fiduciary standards relating to
MEWAs. States may reqgulate the financial solvency of these
arrangements.

However, MEWAs present significant enforcement problems, which in
too many cases leaves participants and employers vulnerable to
fraud and abuse. Some MEWA operators attempt to avoid state
regulation by claiming, albeit incorrectly, that state law is

" inapplicable to MEWAs because it is preempted by ERISA.

According to a 1992 GAO Report, from 1988 to 1991 claims unpaid
by MEWAs totalled over $123 million and affected almost 400 000
enrollees.

Recommendations

° Require all MEWAs to- reglster_both initially and annually
with the Department of Labor’; charge a registration fee.
Give the Secretary authority to determine what must be
included in the registration statement. This information
would then be shared with the states to help them ensure
compliance with their laws.

° Provide new authority to allow the Department to seek an .
injunction in Federal Court to cease’ the operations' of MEWAs
that fail to register. :

o Impose a. civil penalty on the "administrator" of a MEWA that-
fails. to register. Define the term MEWA "administrator" as
an individual designated by the MEWA or, if no person is
designated, the person responsible for managing plan assets.

° Provide that. willful failure to register is subject to the
" criminal penalties imposed by ERISA section 501 (i.e., with
respect to individuals, a fine of up to $5,000 and/or up to
a year in jail; for ent1t1es, a fine not exceeding $100,000)
and 18 USC section 1027.

s In order to. facilitate compliance, MEWAs could’be
perm1tted to register by providing DOL with copies of their state
licenses. 'DOL .could promulgate regulations providing an : _
. alternate method of reglstratlon for a MEWA operating in a state

that does not requlre or grant 11censes. '

/
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. Amend certain ERISA definitions to prevent MEWAs from trying .
to avoid the registration requirement . (1.e., the sectlon
3(40) regulatlon pro;ect)

Previous Proposal

The previous approach was agreed to by the Whlte House policy
staff and endorsed by the principals’ group on health care, which
decided that it would be best to keep MEWA regulation primarily

-at the state level with an enhanced secondary enforcement role

for the Department of Labor by requiring all MEWAs to provide
copies of their state licenses to the Department. The intent of
that proposal was to build on the current enforcement scheme,
which generally allows states to regulate MEWAs. The principals’
group believed that the proposal would give the federal
government information about every MEWA, which it could share
with the states to help them ensure compliance with their laws.

However, Departmeht of‘Labor staff recognized that not every
state currently requires MEWAs to be licensed; consequently, the
proposal would not give the federal and state governments full

. information. Another concern was that the proposal might be

construed as imposing MEWA licensing requirements on states. The
consensus was that the recommended approach would best meet the °
principals’ goal, consistent with the principle of maximum state
flex1b111ty and minimal federal involvement.

Prev1ous Legislative Proposals

o The HSA did not permit MEWAs to offer health benefit plans

covering the prescribed benefit package. It left open the
question of - whether MEWAs could prov1de supplemental
benefits.

. Many of the other comprehen51ve health reform proposals from
last Congress included broader and more detailed proposals
for regulation of health benefit plans offered by MEWAs.
Except as noted below, these proposals generally provided
for stronger federal regulation of MEWAs, while limiting or
eliminating state regulation.

* The Rowland bill included provisions requiring all
‘ MEWAs providing health benefits to register with the

Department of Labor on an annual basis. A MEWA that was
not fully insured also would be required to register
annually with the appropriate state insurance
commissioner(s). The bill eliminated state regulation
of MEWAs that were not fully insured, instead providing
for federal (DOL) certification and stricter
regulation. The bill also imposed solvency
requirements on federally certified MEWAS .



* The Michel bill included MEWA provisions similar to
those in Rowland. -

* The Dole plan generally_required'health plans
maintained by MEWAs with at least 500 participants to
be certified by the Department of Labor.

* The Mainstream proposal permitted MEWAs to offer only
one "experience-rated" health plan (a "qualified
association plan," or QAP). The proposal strengthened:
federal regulation of such plans, generally requiring
certification of self-insured QAPs by the Department of

. Labor (or, for single-state self-insured QAPs, by the
appropriate state). However, this proposal apparently
eliminated ERISA regulation of other (community-rated)
MEWA health plans.

In addition, during the 103d Congress, Congressman Petri (R-
WI) introduced a stand-alone MEWA bill, which combined
elements of several bills, both Democrat-sponsored and
Republican-sponsored, from the previous Congress.® Petri’s
bill would have provided, ‘among many other things,

.registration requirements. It also would have permitted the

Secretary of Labor to obtain a court order requiring an
arrangement to cease activities when not licensed or
operating under state insurance laws. This bill, and the
bills described. in the next paragraph, also provided for
stricter federal regulation of MEWAs and imposed solvency
requirements on federally regulated MEWAs.

During the 102d Congress, Republicans introduced two
comprehensive MEWA proposals, the Bush Administration bill
and the Petri bill. Both bills would have required, among

- many other things, that all MEWAs with health benefit, plans

register with the Department of Labor annually, and provide
copies of the registration to state insurance commissioners
in each state where the MEWA operated or intended to
operate. '

* The Petri bill also provided detailed solvency
standards that a MEWA would be required to meet to be
meet to be certified by the Department (and exempted
from state regulatlon)

* The Bush Admlnlstratlon bill also would have permltted

the Secretary of Labor to seek an order requiring a
MEWA to cease activities immediately if a MEWA was
neither licensed, registered or otherwise approved

¢ The Petri bill had 19'Republican and 1 Democrat

(Congressman Matthew Martinez, D-Cal.) co-sponsors.
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under the insurance laws of the states in which the
arrangement offered or provided benefits, nor operating
in accordance with the terms of an exemption granted by
the Secretary. 1In addition, the Bush Administration
bill provided that before granting an exemption from
state regulation, the Department of Labor would
consider the solvency of the MEWA.

Current Conqress

e ' The Specter bill would permlt MEWAs to offer "quallfled
association plans". The proposal would strengthen federal
regulation of such plans and generally would require
certification by the Department of Labor of self-lnsured
QAPs.

L Senator Kennedy (D-Mass) has introduced a comprehensive
health reform bill (S. 168), which includes MEWA provisions
similar to those in the Mainstream bill from the 1034 °
Congress, except that it would permit MEWAs to maintain more
than one "qualified association plan." Like the Mainstream:
proposal, this proposal apparently would eliminate ERISA
regulatlon of other MEWA health plans.

. The Fawell bill 1ncludes MEWA-related provisions similar to
- those in the Rowland, Mlchel and Petr1 bills from the 1034
Congress.

SHORTENED TURNAROUND FOR BENEFIT CLAIMS

Current Law

ERISA requires that employee benefit plans provide adegquate

notice in writing to participants and beneficiaries whose claims
have been denied and afford them a reasonable opportunity for a

- full and fair review of the denial by the appropriate named
. fiduciary. Under Department of Labor regulations it will be

deemed unreasonable if the claimant is notified more .than 90 days
after the plan receives the claim, absent special circumstances.
If a claim is denied, the appropriate named fiduciary is expected
to issue a decision upon a request for review within 60 days.
There is no procedure in ERISA to deal specifically with urgent
requests for preapproval of medical care or determinations of
beneflt eligibility. :

Recommendatlon

° Require the Department of Health and Human Services, in
conjunction with the Department of Labor, to develop
guidelines for state standards for health plan grievance
procedures, ‘including a maximum turnaround time for claims
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consideration. Further provide that these guidelines would
be enforced by the Department of Labor ‘with respect to ERISA
covered plans.

Discussion

Prior to the Administration’s request for the Department of
Labor’s recommendations in the consumer protection area, recent
discussions on this issue within the Department indicated that
. staff generally felt that the Department already possesses the
regulatory authority to require shorter timeframes than required
under the current regulatlon. However, while staff argued that
the timeframes were, on their face, too long, concerns were
raised about issuing a regulation without first establishing a
public record highlighting the. problem. Thus, at that time the
‘consensus was reached that a "Request for Information" on this
specific 1ssue should be publlshed to build the public record
before any proposed regulatlon was put forward.

However, ‘Department of Labor staff took the opportunlty presented
by the Administration’s request to recommend a leglslatlve .
approach, which the staff felt would address this issue in the
most expedient manner. The staff agreed that building the public
record necessary to propose the regulation would take some time.
The staff initially suggested that a similar public record might
be necessary to support a legislative proposal; however, the
consensus was reached that there was a political basis for this
recommendation, since most of the major. leglslatlve proposals
from the 1034 Congress would have addressed this issue (see
below). : R

Options
. \ .
The following alternate approaches also were considered:

. Do not propose any ﬂew legislative 1anguage but begin
. proceeding with a regulatory project by issuing a Request
for Informatlcn.

. Amend ERISA to include broad provisions spe01fy1ng maximum
allowable tlmeframes for initial decision and review of
benefit clains, without dlfferentlatlng between types of
claims (e.g., claims for services rendered, requests for
preauthorization). Provide separate tlmeframes for an
expedited claims process relating to urgent requests for
health benefits. As necessary, regulations can be issued by
the Secretary to provide guldance for specific timeframes. .

. Amend ERISA to include detailed new requlrements for
- resolving claims disputes, including extensive and specific
. timeframes in legislative language for .each step in the
claims process. .Provide specific timeframes for deciding

8



claims for services rendered, requests for preauthorizaton
and requests for utilization review determinations. Provide
separate timeframes for processing claims procedures
1nvolv1ng urgent requests for preauthorlzatlon of items and
services and for emergency utilization review
determinations. Provide specific crlterla ‘as to when urgent
claims procedures could be utlllzed

Comment

The recommended option was chosen to give a clear legislative
mandate for a uniform health plan benefit claims procedures
without providing extensive new requirements. Department of
Labor staff felt strongly that the same health plan grievance
procedures should apply with respect to all health plans, ERISA
covered or not, and this option was chosen to provide for such
uniformity. This recommended option will serve the dual purpose
of keeping the legislative requirements to a minlmum, and thus
appearing less like the 1994 proposals, While improving the
current claims process through regulations.

Previous Leglslatlve Proposals

The HSA and other bills in the 103rd Congress not only provided
shortened timeframes in the internal plan procedures but also
developed extensive requirements for an administrative process

- for resolving claims disputes, an alternative dispute resolution

procedure, remedies, and a federal appeals board.

° The HSA would have required health plans to provide notice
* of their approval or denial of a claim within, at most, 30

days (24 hours for urgent requests, or the request was .
treated as approved). Once a determination to deny a claim
had been made, the plan had to provide notice within 5 days,
if earlier. If a claimant requested a reconsideration of
the denial, the reconsideration decision generally was to
have been made within 30 days of receipt of the request. 1If
an urgent request was denied and a complaint was filed, the
'HSA required a hearing before - 'an administrative law judge
(ALJ) within 24 hours. : ’

e  The Mainstream proposal would have required health plans to
provide notice of claim approval or denial within 25 days,
at latest (within 3 days for urgent requests, or earlier if
ordered by a hearing officer). Once a determination to deny

- a claim was made, the proposal required notice within 5
days, if earlier. If an individual appealed a denial, a plan
generally would be required to provide notice of the plan’s
decision within 30 days of receipt of the request. If an
urgent request was denied and a complaint filed, the
proposal provided for a hearing before an ALJ within 3 days.


http:requiremen.ts

. The Michel bill would have required ERISA covered health
plans to issue initial claims or preauthorization decisions
within 30 days of filing (24 hours for certain cases
involving emergency medical care), or the claim was treated
as denied. If review of a denied claim were requested, a
decision was due within 30 days after the request was filed
(within 24 hours for certaln cases 1nvolv1ng emergency
medical care).

Current Congress:

° The Cohen bill requires HHS to develop guidelines for state
standards for health plan grievance procedures. These
guidelines would be enforced by the Department of Labor with
respect to any ERISA-covered health plan. It ‘is unclear
whether these guidelines would include shortened turnaround
time for claims considerations.

L The Fawell bill generally would require ERISA covered health
plans to issue initial claims or preauthoriazation decisions
within 45 days of filing. If a claim were denied, a full
and fair review of denied claims must be provided within 45
days of a request for review. Requests for emergency
medical benefits would be required within 10 days (48 hours
in cases of extreme urgency) with a full and fair review of
a denied claim within 10 days (or 48 hours in case of
extreme urgency). :

EXPANDED REMEDIES FdR DENIAL OF CLAIMS .‘

Current Law

Under ERISA, claimants bringing civil actions are limited to
recovering the benefits due under the terms of the plan and, at
the court’s dlscretlon, reasonable attorneys’ fees and costs-of
action.

Participants and beneflclarles under ERISA who are harmed by a
plan’s decision have no opportunity to obtain compensatory,
consequential or punitive damages that might be available under
the laws in their respective states to individuals covered by
non-ERISA health coverage. With such limited remedies it is
dlfflcult for claimants to obtain legal representation and even
an eventual finding in the claimant’s favor often results in the
clalmant bearing much of the cost of the plan’s decision.

We understand that 23 states allow clalmants w1th non~ERISA

health coverage compensatory damages and that 27 states allow
punitive damages. (However, the extent of overlap is unclear.)
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Recommendations

L Expand ERISA remedies to make people whole for losses
suffered. Such remedies could include economic losses (such
as out of pocket expenses and lost wages) sustained. No
punitive damages would be allowed.

o Permit the Secretary of Labor to impoée a maximum civil

penalty of $25,000 on an administrator or fiduciary for
failure to provide benefits under the terms of the plan
without any reasonable b351s.

L Permit the Secretary of Labor to impose a maximum civil
‘ penalty of $1,000,000 on an administrator or fiduciary for
repeated failures to provide benefits under the terms of the
plan w1thout .any reasonable basis.

N

).
e - Alternatively, make state law remedies and penalties
available to all enrollees in health plans, including those
in ERISA plans. '

Options

The following alternative considered also was presented_in a
briefing paper to the principals’ group on health care.’” With
other options recommended, it represented the interagency staff
consensus of options; however, no decisions on these options were
made at the principals’ meetlng.

o Allow (perhaps limited) non-economic damages (e g-, paln and
suffering, emotlonal dlstress, etc ). ,

\

Previous Leglslatlve Proposals

‘e ' Under the HSA, the remedies available through the
admlnlstratlve process would have included the benefit
deriied, pre-judgment interest on costs incurred in obtaining
the benefit, attorney’s fees, expert witness fees and costs.
Regional alliance claimants could bring cases in state court
as contract claims and were entitled to full state remedies,
including compensatory and punitive damages if available.

7 The options presented in the briefing paper for the
principals’ group also included several of the executive staff
recommendations: to make individuals whole for economic losses
suffered; to amend ERISA to include a 01v1l penalty that may be

- imposed by the federal government in cases of an extensive

pattern or practice of abusive denials; and to make state law
remedies available to enrollees in ERISA plans.

[

11



° The Mainstream proposal would have limited remedies to the
amount of the claim, pre-judgment interest and reasonable
" costs relating to the hearing (e.g., attorneys’ fees). The
‘proposal also would have permitted the Department of Labor
to assess a civil penalty up to $750,000 if a plan were
found to have a pattern of bad-faith denial of claims.

L] Under the Michel bill remedies available to individuals
" covered by ERISA health plans included prejudgment interest

on actual costs incurred obtaining any item or service and
attorneys’  and expert witness’ fees. The bill also permitted
the Secretary of Labor to assess a civil penalty on an
administrator or fiduciary for repeated failures to provide
benefits under the terms of the plan w1thout any reasonable
basis.

. The .Dole, Rowland and Gramm bills from the last Congress
included provisions affecting medical liability actions.
However, these provisions apparently would not apply to
ERISA health plan beneflt clalms disputes. -

.

Current Condress

] “The Gramm bill would set certain rules for all medical

: malpractice liability lawsuits, including a statute of
limitations and limitations on the scope of liability
(including the noneconomic damages available). New rules
would regulate the payment of costs and attorneys’ fees in
these actions. ' However, these provisions apparently would
not apply to ERISA health plan beneflt clalms dlsputes.

. The Fawell b111 addresses part1c1pant remedies in a s1m11ar

manner to the approach of the Mlchel bill from the 103d
: COngress 1

The Governors :

The National Governors Ass001at10n, in its Health Reform
resolution, has also called for increasing the remedies available
to individuals covered by ERISA plans. According to the NGA, if
Congress does not enact legislation increasing consumer
protections available, .the Department of Labor should be given
the authority to develop regulations that establish essential
consumer protections and remedies.
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STANDARDS FOR REVIEW OF BENEFIT CLAIMS DENIALS

Current Law

The U.S. Supreme Court has held that if an employee benefit plan
gives an administrator (or flduc1ary) discretion in determining
benefit eligibility or the meanlng of plan terms, a court can
overturn only arbltrary and capricious decisions.® This high
standard of review makes it dlfflcult for a clalmant to have the
plan’s decision overturned

This standard of review is particularly significant because
ERISA’s remedies for claims denials are limited, as discussed
above. Because there are no punitive or consequential damages
avallable, the administrator may have an incentive to decide
claims in favor of the sponsor. Similarly, a claimant has little
incentive to seek 1egal redress, because there is limited-
recovery and the courts tend to favor the admlnlstrator s
decision.

Comment

Recent discussions within the Department of Labor focused on how
to address this issue in the regulatory context.. In these
discussions, staff suggested that objective standards at the plan
level of review would offer participants at least a minimum level
of protection; this approach is-reflected by the options listed
below. However, the Administration’s request for the Department
of Labor’s recommendations in the consumer protection area has
given the agency an opportunity to propose statutory 1anguage
that would affect the standard of review by a court reviewing the
decision of the administrator or fiduciary.

Recommendation

. Requlre tr1al courts to- rev1ew interpretive issues
- associated with health benefit claims denials de novo, on

the basis of the record that existed before the . -
administrator or fiduciary, without deference to the
decision of the administrator or fiduciary.

®  Require courts to construe any ambigUous terms in the plan
against the drafter (i.e. the insurance company or the self-
insured plan) and in favor of. the partlclpant

8 Firestone Tire and Rubber Co. 'v. Bruch, 489 U.S. 101
(1989) .
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Discussion

.~ The recommendation that courts review interpretive issues

associated with health benefit claims denials de novo would lower
the strict standard of review imposed by the Supreme Court’s
decision and increase the likelihood that participants and

. beneficiaries would be able to overturn & plan’s decision to deny

a claim. This expanded review would be based on the record as it
existed when the fiduciary or administer made the decision for
the plan and limited to issues of legal interpretation; thus, no
new factual evidence would be permitted. This should give ‘
participants and beneficiaries the benefit of de novo review
without subjecting the courts to burdensome factual review.

IOQtiqns

Other alternati%es considered include:

¢ ~ Require fiduciaries reviewing a health benefit denial to
‘construe any ambiguous terms in the plan against the drafter
(i.e. the insurance company or the self-insured plan) and in
favor of the participant.

L "Clarify the circumstances under which fiduciaries reviewing

' a health benefit denial could consider oral statements or
other extrinsic evidence (for example, written documents
other than the plan document) when the plan documents are
amblguous.

Previous Legislative Progosals

L The HSA prov1ded for ALJs. to hear complalnts and motlons de
novo (i.e., in an original ‘hearing) and their decisions
would be ‘based on the preponderance of the evidence. A -
Federal Review Board would review the ALJs’ decisions under
a substantial evidence standard, except for decisions
involving interpretations of contractual issues in which
case the decision need only be supported by a preponderance
of the evidence. v

L The Mainstream proposal prov1ded standards strongly favoring

' the plan decision when ALJs heard claims for payment for
health care services already rendered.. 1In other disputes,
the ALJ would determine all issues de novo, but the burden
of proof would fall strongly on the clalmant.

Current Congress

L There éppear to be no relevant provisions in the proposals
reviewed from the current Congress.
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3»ALTERNATIVE DISPUTE RESOLUTION

Current Law

Claimants wishing to contest a plan’s decision must pursue civil

"actions which are commonly expensive and time-consuming.

Recommendations

° Amend ERISA to establish a pilot demonstration project for
handling health plan claim disputes through voluntary,
nonbinding mediation. Mediation would be available after
the claimant had exhausted all remedies under the plan,
pursuant to ERISA section 503. The Department of Labor
would assist in the identification and appointment. of.
mediators, but the parties would divide the cost of the
mediation process. (Note: this process is based on the ADR
procedures in the Michel bill.)

o Authorize funding for a Department -health clalms medlatlon
demonstration project. -

Discussion

’

The recommendatioh to adopt an ADR procedure reflects the

increased emphasis on using ADR as a means to reduce the number
of potential lawsuits and provide participants and beneficiaries
with a less expensive and more expedient method of resolving
benefit claims disputes. It was noted at the meeting that there :
is a directive in the Secretary of Labor’s budget to utilize ADR.

The Department of Labor staff chose a course of agency actlon
that was more than an ADR pilot project but less than a
legislatively comprehensive ADR system after reaching the
consensus that this might be the most politically expedient way

" to obtain funding for .an ADR program. It was recognized that

Department of Labor currently has regulatory authority to
establish an ADR demonstration project. However, executive staff

‘agreed that the program could .be expensive for the Department,

and would require additional appropriations.

Options

Other legislative alternatives considered include:

e . Propose new general legislative language that gives the

Department of Labor statutory authority to propose an
-~ alternative dispute resolution process for plans (i.e., "The
Department may (shall) issue guidance regarding appropriate
ADR procedures for review of benefit claims disputes").
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Alternately,.propose new legislative language w1th spe01flc
and detailed language like that proposed in the 103d
Congress (see below), such as de11neat1ng the type of ADR
procedure, the role of the fa0111tator, the maximum amount
of time allowed for the ADR procedure and other options if
the dispute is not resolved using ADR.

Previous Legislative Proposals

The HSA would have permitted claimants to choose to take
part in a state-maintained Early Resolution Program (ERP)
(administered according to Department of Labor regulations)
instead of going directly to an ALJ hearing. The ERP would
use mediation and other ADR procedures. The mediation

© process would take no more than 120 days and if: a settlement

was reached the agreement between the parties would
constitute a binding contract. If the parties were unable
to reach a settlement the case would be referred to an ALJ
for a hearing.

Under the Mainstream proposal, health plans would have been
permitted to establish alternative binding arbitration by a
neutral third party arbitrator, pursuant to minimum consumer
protection standards that would’ have been developed by the
Department of Labor.

The Michel bill would have amended ERISA to establish a’

voluntary, nonbinding mediation program for health plan
claims. Mediation would be available after the claimant had

" exhausted all remedies under the plan, pursuant to ERISA

section 503. The Department of Labor would appoint mediators
and proscribe procedures, but the part1es would divide the
cost of the mediation process.

Current,Conqress S

The Cohen proposal includes provisions for ADR in case of
medical malpractice liability claims; however, these
provisions apparently would not apply to ERISA health plan
benefit claims dlsputes. .In addition, as noted above, the
Cohen proposal requires the Department of Health and Human
Services to develop guldellnes for state standards for
health plan grievance procedures, which would be enforced by
the Department of Labor with respect to any ERISA-covered
health plan. It is unclear ‘Whether these guldellnes would
cover ADR _procedures. :
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REPORTING AND DISCLOSURE
Current lLaw

Summary Plan Description (SPD)

SPDs ‘must be provided to each participant within 90 days after
he/she becomes a participant or within 120 days after the plan
becomes subject to title I of ERISA. A new SPD must be provided
every 10 years if there are no plan changes and every 5 years if
the plan has been amended since the last booklet was prepared.
Participants and beneficiaries may, on an annual basis, obtain
copies of the current SPD and all SMMs to date. Plans may charge
a reasonable copying fee up to $0.25 per page.

Bummary of Mater1al Modifications (SMM)

Material modlflcatlons must be described in a notice dlstrlbuted
to participants within 210 days after the end of the plan year in
which the change is adopted.

Other Materials Disclosed Upon Request

Upon request, participants must be given access to and copies of
the documents under which the plan is operated such as insurance
contracts. or Board resolutions defining benefits. Plans may
charge a reasonable copying fee up to $0.25 per page.

Recommendations

. Require,updated-SPDs for employee health plans to be
© provided every 5 years. .

e . Prohibit plans from charging copying fees for providing
copies of the current SPD and all SMMs to date to a
participant or beneficiary who has requested such material
and who has not received such materials prev1ously 1n the
same plan year.

. Provide that a health benefit plan may not be amended so as
to decrease any benefit or coverage, or to increase any
out-of-pocket costs charged to participants and ’
beneficiaries (e.g., co-payments or deductibles), unless the
plan administrator provides notice '(either an SMM or some
other notice) to each covered individual at least 30 days
before the effective date of the amendment.
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. Provide that plan sponsors must distribute SMMs for all
other amendments at least 30 days before the earlier of the
end of the plan year or the first date participants and
beneficiaries may choose or decline coverage (open season).
Examples of such amendments include a decision to self-
insure a plan that previously was insured without reducing
benefits, or a change in plan administrator.

. Prohibit insurance companies from letting individuals’ .
coverage under an insured employee health plan lapse due to
the plan administrator’s nonpayment-of premiums, unless the
insurer notifies these 1nd1v1duals at least 15 days before
Athe coverage is to 1apse.

Discu331on

There was consensus that provisions similar to those described in
the last recommendation were necessary to ensure that individuals
were notified if their self-insured coverage. were about to lapse.
However, no consensus has been reached about how to accomplish
this. :

In addition, Department of Labor staff concurred, as a policy
matter, that if the Administration proposes insurance market
reforms such as administrative simplification (e.g., uniform
claims forms) and/or plan reporting of price and quality-related
data, these reforms should be imposed on ERISA plans, as well.

Options
Other alternatives=considered-ihclude;

. Requlre employer health plans that offer a ch01ce of
coverage to make available prior to "open season,"
sufficient information to allow individuals to make.an
informed choice. Such information could, include whether
each alternative is insured (and by which company) or self-
insured (and what self-insured means), benefits (including
limitations on coverage), deductlbles, price and quality
1nformatlon. :

. When there has been any'material modification in the terms
of a health plan, require an updated SPD more frequently
(e.g., annually or every. three years).

o Require plan administrators/fiduciaries to notify covered
. individuals of other significant events that may affect them
within 10 days of when the plan administrator/fiduciary knew
‘or should have know of the event. Such events could include
(i) when a health plan failed to pay claims and (ii) when a
plan sponsor of an insured health plan fails to remit
premium payments to the insurance company.
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Previous. Legislative'Progosals

L J

The HSA would have amended ERISA to give the Department of
Labor the authority to provide special regulations for group
health plans, including rules necessary to ensure timely
reporting and disclosure of information. 1In addition, the

'HSA would have required corporate alliance employers to make
‘available to eligible enrollees before each open enrollment

period information that would allow them to make valid

comparisons among the health plans being offered by that

alliance. Such information had to be provided in the same
format for each plan.

A\

'The Mainstream proposal would have required health plans

(including ERISA covered plans) to provide information
including benefits offered, premiums, cost-sharing and
administrative charges, and the number, types and
availability of providers. In addition, the proposal gave
the Departments of Health and Human Services and Labor
authority to require additional information (from insured

and self-insured plans;‘respectively).

The Rowland proposai would have required ERISA'health plans

‘to disclose information to enrollees and potential enrollees
“that related to the coverage provided and to the performance

of the plan in providing coverage. Additional information
would be required for any plan with an actuarial value
dlfferent than the proposal’s standardized plans.

The Dole and Mlchel proposals each included requirements
that certain. plans make information available to consumers
pursuant to state law requirements. These prov151ons
apparently would not have affected ERISA plans.

Current Congress

The Cohen proposal requires HHS to develop guidelines for

state standards for comparative standardized consumer
information with respect to health plan premiums and quality

measures. These guidelines would be enforced by the
- Department of Labor w1th respect to any ERISA-covered health

, plan.
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