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VHIAs - MEWAs BY ANOTHER NAME - WOULD DESTROY 
STATE SMALL GROUP REFORMS 

Questions and Answers on the VHIA Provisions In H.R. 3103 

Is there a difference between Multiple Employer Welfare Arrangements 
(MEWAs) and Voluntary Health Insurance Associations (VHIAs)1 
o 	No. VHIAs are a type of MEWAs. Specifically, VHIAs are MEWAs that 

purchase insured coverage (i.e. coverage provided by licensed insurance 
companies). 

o 	Health plans offered by trade or industry associations or Chambers of 
Commerceare all examples of VHIAs/MEWAs. 

What special treatment do VHIAs receive under H.R. 31031 
o 	VHIAs would be exempt from state laws that prohibit experience rating of 

VHIAs ( these laws require insurers to pool all their small groups in order to 
assure the maximum cross subsidy of risk.) 

o 	In addition, H.R. 3103 generally would exempt VHIAs from state mandated 
·benefit laws. 

NOTE: H.R. 3103 allows states to regulate some VHIAs if the state reforms meet 
certain criteria. However, even in these states, VHIAs that existed prior to 1996 
and all multi-state VHIAs would be exempt from state mandated benefits and 
experience rating laws. It would be very easy to establish a multi state VH IA. 
Only New York and New Jersey could regulate small group coverage sold by 
any VHIA. 

Why would VHIAs destroy state small group reform efforts? 
o 	VHIAs would circumvent the goal of small group reform laws -- to provide 

cross-subsidization of all small groups -- by segmenting their healthier small 
employers away from the general insurance pool. This would result in higher 
premiums for groups still in the general insurance pool. 

o 	When employees of small groups covered by VHIAs did become ill, the small 
groups could reenter the general insurance pool to obtain needed mandated 
. benefits because of guaranteed issue requirements -- further exacerbating 
adverse risk selection. 



How would VHIAs "cherry pick" healthier members? 
o 	VHIAs could use benefit design to assure a healthier risk pool. VHIAs would 

not be required to offer coverage for many services that other insurers must 
provide due to state mandated benefit laws (i.e. Autologous Bone Marrow 
Treatments (ABMT) for cancer). These benefits are costly and critical to less 
healthy individuals - iiterally on a life and death basis. As a result, less 
healthy groups would avoid VH IA coverage and participate in the general 
insurance pool. Conversely, VHIAs could attract healthy people --like young 
families -- by designing benefit packages to specifically meet their needs 
(i.e., first dollar orthodontia coverage or targeted preventive services). 

o 	VHIAs that fell underthe general exemption in the House Leadership bill 
could structure membership criteria to attract the healthiest groups -- they 
would not have to accept all small groups as members and could limit 
membership to healthier industries and avoid those occupations that are (' 
known to have higher claims experience. 

o 	Multi-state and "grandfathered" VHIAs could selectively market membership 
in their organization to healthier populations. For instance, they could market 
only in suburban areas where most people are healthy and working and in 
parts of a state with lower health costs. 

Do small employers need VHIAs to avoid state mandated benefits? 
o 	No. Currently, a majority of states have laws that allow insurance carriers to 

waive mandated benefit laws in order to offer "no frills" insurance coverage 
for small employers. 

o 	 More importantly, if there is a federal imperative to relieve small businesses 
from the burdens of state mandated benefits, then why not preempt 
mandated benefits for a/l small employers, not just those that purchase 
coverage through VHIAs? 

Would VHIAs result in larger pools of small employers? 
o 	No. VHIAs would fragment the current, broad small group insurance pool by 

creating more and more, smaller and smaller pools of employers as healthier 
groups joined VHIAs'to separate themselves from the rest of the insured 
market. 	 . 

Is federal legislation necessary for VHIAs to operate? 
o 	No. VHIAs are operating today -- but they are regulated by the states. 

Federal legislation with special rules for VHIAs only would provide 
competitive advantages for VHIAs over other insurers in the market. 

Blue Cross and Blue Shield Association 
Office of Policy and Representation 
May 7,1996 
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WHO'S WORRIED ABOUT A FEDERAL TAKEOVER OF MEWA 
REGULATION? 

CJ 	 The Department of Labor (DOL): 
" .... There have been other MEWAs that have been chameleon like, going 
from state to state, taking premiums and leaving the employees holding the 
bag. This has been a really serious problem for us in terms ofbeing able.to 
track these kinds of entities. .We think the states are better capable of that. 11 - 

Meredith Miller Deputy Assistant Secretary DOL 

CJ 	 National Governors Association (NGA): 
"MEWAS have been controversial for a number of years and states, along 
with the federal government, have made great strides in assuring the efficacy 
and legality of these arrangements. No such guarantees would exist if they 
are moved solely to federal oversight. 11 3/5/96 letter 

[] 	National Association of Insurance Commissioners (NAIC): 
"It is troublesome that H.R. 995 has chosen to promote pooling by expanding 
ERISA exemptions to include MEWAs when many of these arrangements 
have had Significant problems both in terms of their financial viability and the 
propensity for scam operators to take advantage ofgaps in federal laws. 11 

3/5/96 letter 

WHY ARE REGULATORS OPPOSED TO A FEDERAL TAKEOVER OF MEWA 
REGULATION? 

. CJ 1992 GAO report documents numerous problems, including: 

• 	 MEWAs left at least 398,000 participants and their beneficiaries with over 
$123 million in unpaid claims in 29 states alone between January 1988 
and June 1991. 

• 	 More than 600 MEWAs failed to comply with state insurance laws and 
some violated criminal statues, including fraud and embeizlement, 
between January 1988 and June 1991. 

• 	 In 1988, a California-based MEWA began enrolling Florida residents 
without the knowledge of officials of the state of Florida. Within a year, 
the MEWA had enrolled about 4,000 people. It paid a few small claims 
but failed to pay any large ones, ultimately accumulating $3.2 million in 
unpaid claims. Florida officials shut down this MEWA in 1989, with no 
identifiable assets. 



MEWA PROBLEMS 	 PAGE 2 

o 	 1992 Study by the Senate Permanent Subcommittee on Investigations 
found: 

• 	 "MEWAS were bilking unsuspecting employers and employees of millions 
of dollars, leaving tens of thousands of working people with worthless 
insurance and unpaid medical bills." 

• 	 In Texas, seven MEWAs left unpaid claims and monetary judgments in 
excess of$19 million. 

a 	 In 1994 alone, MEWA problems surfaced in numerous states including: 

• 	 North Carolina reported that there had been a total of $4.4 million in 
unpaid claims from MEWAs. 

• 	 In Oklahoma, a MEWA left $1.3 million in unpaid claims and 5000 

participants stranded, ' 


• 	 In Mississippi, the MEWA legacy was $785,000 of unpaid claims and 600 
subscribers· uncovered. 

• 	 In Dallas, $1,000,000 in unpaid claims were left from a MEWA that had 
covered as many as 20,000 people. 

Blue Cross and Blue Shield Association 
Office of Policy and Representation 
March 20, 1996 
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QUESTIONS AND ANSWERS ON MEWAs 

What are MEWAs? 

Multiple Employer Welfare Arrangements (MEWAs) are a type of purchasing 
pool currently regulated by the states. These entities provide health benefits for 
employees of two or more employers. Health plans offered by trade or industry 
associations or Chamb¢rs of Commerce are all examples of MEWAs. 

: .. .. 

MEWAs can self-fund or purchase insurarice. States currently have regulatory 
authority over MEWAs arid require self-insured MEWAs to comply with state 
insurance standards because they are risk bearing entities and look and operate 
just like other insurers. 

Is the House Leadership bill necessary in order for MEWAs to exist? 

No. MEWAs already operate in the insurance market and are regulated by the 
states like other risk-bearing entities. When regulated properly by the states, 
MEWAs can indeed assist small employers in getting health coverage. 

Are the House MEWA provisions necessary to provide small employers 
with the same advantages as large employers in terms of ERISA 
preemption? 

Currently, there are no restrictions on the size of firm that can self-fund their 
benefits and obtain exemption from state law through ERISA. Small employers 
can, and do, self-fund in today's marketplace. 

What is the difference between a large employer self-funding and a group 
of small employers self-funding through a MEWA? 

There are several important differences. First, large employers cover only their 
own employees. These employees are unlikely to drop coverage unless they 
leave the employer. In contrast, MEWAs cover multiple employers who can 
leave the arrangement at any time in search of a better deal -- creating a very 
unstable pool. ' 
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Second, large employers can draw upon their assets to pay claims. MEWAs 
depend on an adequate cash flow from member premiums because they have . 
no corporate assets upon which to draw. As a result, adequate reserve 
standards are critical. . 

Finally, and most importantly, large employers select new hires' based on their 
ability to perform a needed role in the firm. An employer's desire for high quality 
personnel would override any incentive t9 select based on health status ... 
MEWAs, however, can structure their membership criteria to attract a healthier . 
population. 

" 	 . : ',. . " , 

Are insurers just afraid to compete with MEWAs? 
j" 	 •• ... 

No. We support vigorous competition among all entities providing health care 

benefits. We oppose, however, the federal government choosing market 

winners. Exempting MEV\lAs from state regulation would provide them with a 

significant competitive advantage over licensed insurers and HMOs. Federal . 

. preemption would allow MEWAs to escape state rules that require fair rating, 

solvency and quality stantjards and minimum benefit packages. All of these 

regulations protect consumers, but they also ad.d to the cost of coverage. 


We believe that MEWAs provide a range of important services for employers. 

MEWAs provide benefits,: pay claims, collect premiums and spread health costs 

over all small employers in the pool. We think these are valuable services -- it's 

called insurance. MEWAs, therefore, should be subject to the same state 

'. . 
. ' ......standards as other health insurance carriers. 

",' ,
Does the federal goverriment need to step in because the states are not 
adequately regulating MEWAs? 

No. According to the NAIC, 17 states have separate statutes regulating MEWAs 
and the remainder regulate them through existing insurance laws .. A number of 
states have taken the additional step to require licensed agents, brokers, third
party administrators and insurers to submit information to the Insurance 
Department prior to assisting MEWAs with insurance transactions. 

," " . . 	 .."., , 

.. ,';.' 

' .. 	 Will fewer MEV\(As face bankruptcy under this iegislation because it 
includes solvency standards? . . . . 

• ' • - ~ '>0 

, . ~ :.~."·;.<tv~' ",. ',' " ~.. .' 
No. First of all, the Department of Labor has indicated that they do not have the 

. resources necessary to oversee regulation of MEWAs -- that is, they do' not have 
enough personnel to enforce MEWA solvency standards; . :?::'. ......• 

. . . ·0·. "': '. .: 	
'" . 

Second, the House Leader~hip 'billprovides significant latitude for the 'MEVVA to '. 
use other financial arr.angements to meet the reserve requirements. The bill 

, , 	 . .: . 
. ",~: .. " . :" .. 
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allows the MEWA to substitute other controversial financial arrangements for all 
or part of the reserve requirements, with the Secretary's approval. The 
Secretary can take into account letters of credit, which are very controversial in 
the industry, or other evidence in determining whether a MEWAs meets its 
financial obligations. 

How can MEWAs risk select when they are required to accept all members? 

First, the legislation does not explicitly prohibit self-insured MEWAs from varying 
· the premium rates of their members based upon demographics, health status, 
duration or industry group -- factors that are regulated by the states. Therefore, 
MEWAs could attract the healthiest risks by charging higher premiums to 
employer groups with sicker individuals. 

Also, MEWAs can structure membership criteria to attract the healthiest groups
- they can limit membership to a healthy industry (Le., personal fitness trainers). 
IVIEWAs also can risk select through benefit design. It is easy to attract healthy 
people -- like young families -- by designing the benefit package to specifically 
meet their needs (Le., first dollar orthodontia coverage or preventive services). 

In addition, MEWAs can risk select through marketing practices. They can 

market only in suburban areas where most people are healthy and working. 

They also can avoid advertising during the day when unemployed individuals 


. are at home or in neighborhoods where the population is older and sicker. 

The majority of the uninsured work for small employers. Is exemption of 
MEWAs from state law necessary to make coverage more affordable for 
small employers? 

No. Preemption of MEWAs from state regulation would have just the opposite 
. effect. It would result in premium increases by unraveling state insurance 

reforms and fragmenting the market. The movement of healthy groups into 
MEWAs would leave high risk individuals in the insurance pool and reduce the 
number of people over which to spread the high claims costs. This would result 

· in higher premiums for groups still in the insurance pool. 

Is an exemption for MEWAs from state regulation necessary so small 
· employers can avoid those expensive state mandated benefits? 

No. Currently, a majority of states have laws that allow insurance carriers to 
waive the mandated benefit laws for a product in the small group market. These 
"no frills" policies have realized some success in attracting previously uninsured 
small employers. 



\., " .,: 

Will there be less fraud in MEWAswith federal regulation as opposed to 
state regulation? 

No. The House Leadership bill would require a substantial new federal 
bureaucracy to monitor and assure the solvency of MEWAs across the country. 
The DOL has stated that it "simply does not have the resources to carry out the 
substantial new responsibilities" that would be required if the House Leadership' 
bill's MEWA provisions became law. The DOL also has pointed out that 
solvency and consumer protection standards in many state statutes are more 
stringent than the standards in the House Leadership bill. As a result, the' 
federal legislation would ~'weaken" MEWA enforcement. 

Is it true that the House Leadership bill would allow states to regulate 
MEWAs if they have small group market reform? 

Only two states, New York and New Jersey, would be allowed to regulate small 
group coverage sold by all MEWAs under the House Leadership bill. 

An additional 16 states would be able to regulate small group coverage sold by 
. certain new MEWAs. These states, however, could not regulate new MEWAs 

that claim they will cover T,500participants at some point in the future. (This 
provides a tremendous opportunity for gaming since any MEWA can claim the 
expectation of 7,500 participants in the future.) MEWAs operating prior to 1996' 
also would be outside state authority: 

" :" 
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MEWAs: THE UNRAVELING OF STATE INSURANCE REFORMS 

As Congress considers federal health insurance reforms, Congress should reject 

proposals to grant special federal rules for extending ERISA preemption to Multiple 

Employer Welfare Arrangements (MEWAs).. 


Under the guise of allowing employers to join large purchasing groups to lower health . 

care costs, these proposals would result in large premium increases for small 

~mployers and individuals by unraveling state insurance reforms and fragmenting the 

market. . . 

. What Are MEWAs? 

Multiple Employer Welfare Arrangements (MEWAs) provide health benefits for the 

employees of two or more employers who have joined together. Health plans offered by 

trade or industry associations, or Chambers of Commerce are all examples of MEWAs. 


. .~ ", ~ '. '; '. . . . ' . .. 

MEWAs can self-insure or purchase insurance from plans which are regulated by the 

states. States currently have regulatory authority over MEWAs and require self-insured 

MEWAs to comply with state insurance standards because they are risk bearing 

entities, and look and operate just like other insurers. '. '.' . ' .. ' .., 

'--f"~ .~' ,'.- "" :""".,' '.-~.:" .....-,.,.::~" .,' +.); -' •••• "':,~'~::-') ~."":~; .•~-/".~ <'''~~:'-:-:':':.'''~':'• 
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Impact of Congressional Proposals to Provide an ERISA Preemption for .~ , "

. Self-Insured MEWAs ... . . . , . 
• ~". c' _»,.-,. " "',' !:,:~,r.•..:-~:,-.;.: ....,~_~ .• • ': '" :·"-;-·:,:::·~'·~t<~'· ~~. ''7:'" :~;::-:~~ ~t 

Certai~congressionai pr~posals, suCh a~ Congressman' Fawell;~'b:iir (H~R~9'95), ~ould 

preempt self-funded MEWAs from state regulation, and transfer oversight to the 

Department of Labor (DOL). These entities would be exempt from state regulations 

including: fair rating rules, solvency and quality standards, minimum benefit laws, and 

premium ~axes. Only minimal federal standards would replace comprehensive state 


.~ . , . 
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Cll;)estroy the Integrity of State Small Group Reforms and Increase.. 
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)~~miums: Pfeemption of self ..:fundecfMEWAs from state regulatio'n would" ...:.- :." ' . 
. ' ... ~qestroy the integrity'of small'group' reforms 'as an 'inCreasin~ipercen~age'qf tlie 
.....~:;.earriers in the sm<an group and individual markets could esCape stat(a regLilation, 
....... The movement ofhealthy individuals into self-funded arrangemerits.would leave ;.. 

high risk individuals in the insured pool, but reduce the number of enrollees over 
"which to spread the high claims costs: The'resU"ltingpremium'lnaeaseswould .' ., 
drive away more healthy individuals and ignite another rot..in(;{ofpremiu~.'·· . 
increases. States would be unable to stabilize rates because such a large . .., .. 
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portion of individuals would be outside their 
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The Honorable l?iIIBr~dley, 

United States', Senate '. 

Washington, DC ,205tO-3001 ' 


" I, 
, 'I' 	, , ,',''. " . <', 1" ~'I 

, ,Dear Senator Br~dleY:.· ,,/,,' 
, . " ,.' 

(., . 

. .. ". : .,.", ~'" ' ". .. " , .. ' . , .: : . ' 


, , " I am' writing to 'express C?Pposition to the provisions in The Healt~ Coverage" ' 
Availability and Affordability Act, H.R.' 3103, ,that establish preferential treatment 
for Multiple Employer Welfare Arrangements (MEWAs) andVolun~aryH~alth 

, Insurance Associatiomf(VHIAs}-:- a type of insured MEWA., This l~gis,lation " 
would ,exempt MEWAsfrom all state law and VHIAs from the costs of state small' 
group reform laws reiated to!experience rating 9s,well as sta~~ mandated ';" 
benefits' (including many women's and children'sh'ealth issues such as maternity 
care, pap smears ,and;.vell-child care)., 

: 	 I ,''> 

", 'The complicated series of exceptions to exceptions'in the House, provisions , , 
r.egarding VHIAs hasqreated a grea~ deal of confusion. , Ultjmately! all multistate' 

: and grandfathered VHIAs would be exempt from state mandated benefits and> 
rating laws (except in New York and New 'Jersey). ' In additioll, all'other VHIAs,' 

, (Le. new, non-multist~te"VHIAs) would beexerpptinabout half the states from 
, mandated benefits and experience 'rating laws::"," ",C 

"Ifthese 'MEWANHIA pr~visions are inCluded in the conference agreement,,the 
Blue Cross and: Blue Shield AssoCiation will have 1)0 choice bufto oppose " 

, ultimate passage of this bill because ,of the negative' implications on the ,', "', 
beneficial small group reforms enacted by states inrecent years. H.R. 3103's 
,important reforms regarding portability of, health coverage should not be" 
'undermined by includi~g these controversial and problematic MEWA(VHIA 
provisions. ,We are opposed to these provisions because: ' 

I,' 

• 	 ' Congress should not create an uunl~vel" playing field.' Under H. R: 3103,' 
the federal government is picking a"market winner" by granting competitive .; 
advant~ges to insurers offering coverage through VHIAs over other'insurers. 

, , . ~ , I 

VHIAs would have a~ immediate pricing advantage because theycou,ld avoid 
the costs ofstate maQdated .benefits and could "cherry pick" the healthiest 
risks. ... . 

, , 

.. ,i· 

' 

" " 
'" 

'.'l 

!jirl1 \>11 Ik.IItJI 111_"1':111"1' 


_'I ,"Il_!lf ,,/ Ill,: \ I ,~I'; 


I ,~, t '!~I!!I'Ii'Tl·.Ilj! 




H.R. 3103 fails to limit the ability of VHIAs to avoid the sick and target 
the healthy. For instance, VHIAs could selectively market association 
memberships -- how would bricklayers know about the Association of 
Aerobics Instructors' health plan if it is advertised only in aerobics 
magazines? Also, by evading coverage of expensive state mandated 
benefits like maternity care and autologous bone marrow transplants, 
VHIAs will avoid high cost enrollees who"need these services. 

o 	 State small group reform initiatives will not work if VHIAs are exempt 
from state law. Congress should not undermine the states' ability to reform 
their markets by allowing VHIAs to evade important state laws. ,States have 
determined that small group reform will not work unless insurers are required 
to pool the claims experience of all small employers together in one pool. 
Otherwise, healthier groups will become separated from sicker, high cost 
groups. The states will quickly be back where they were before reforms were 
enacted -- wide differentials between the premium rates of small employers 
and an unstable small group market. . 

We urge you to consider the grave public policy consequences of this very 
complicated, controversial provision. We look forward to working with you to 
pass health care reform, but we intend to vigorously oppose any legislation 
which includes special treatment for VHIAs or MEWAS by any other name.' If we 
can provide assistance to you as the conference committee moves forward, 
please contact me at (202) 626-4780. We have enclosed a document for your 
information that answers many questions regarding VHIAs. 

, Sincerely, 

/f1~!lAt~ 
Mary Nell Lehnhard 
Senior Vice President 
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. Cost I~pacts ofth~ rJiEWA Provisions ofthe Health'C,?verage Availability 
. and Affordability.Act of 1996, 
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Executive Summary 

, 
, I, • 
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, The g~al of the Health Coverage Availability a.nd Affordability ACt of1996 (H.R. 

3103). ,passed by the House9f Representatives on March 28. is to improve , ' 

'accass tv ;nsurance ooveragti: However, the bill undermines its smaii group' 


, 'reform 'and 'individual market access initiatives by extending E;RISA preemption 
of state law to certain multiple employer-welfare arrangements (MEWAs). An 
analysis of these MEWAprovisions indicates ,'they will: ' 

"," .' ..' 
, ,I • 

Generate Up To $1.6 Billion In Potentia(New Federal Regulatory Spending, 
Even if only 10% of current Associations take advantage of the new MEWA , 
ERISA preemptions, regulatory cOsts to the Department of Labor could increase 

,by as much as $1.6 ,billion over abudget cycle of 7 years. If 3% of current " 
,Associations opt to sponsQ(federally regulated MEWAs, federal regulatory costs ' 
C9uld increase by caS much' as $0.5 billion. " ;, ' '" " 

If j '\.' 

, These' regulatory costs, stem ,from a co~servative estimate that between 737 and 

2,212 national self-funded MEWAs would offer coverage" and between 1,3~9 

'and 4,312 Voluntary Health Insurance Associations (insured MEWAs) would, 

'lake advantage of the ERISApreemption. Currently there are 22,500 national 

associations in operation,and 48,000 organizations with a regional, s~ate or ' 

local scope of members., , ,~, ", " ,'" ' ':' " 


, '. '.. • I ' 

Undermine the Effectiveness :of Small Group Insurance Reform 
The po'rtion of H.R. 3103 providing partial and complete exemptions 'from state 
law for MEWAs works at cross purposes with tti,e intent ,of the rest of the ' 

. . I • . . . 

legislation as well as state efforts to reform their small group markets. The 
, ' potential numbers of MEWAs are large a~ are the opportunities for risk; 

segmentation. ' '"J' . " ' 

Hav'e Little Effect on ~he Uninsured' , '", 

It is unlikely that manYi of those insured through' newlycre~t~d MEWAs or VHIAs 

would be drawn from the previously uninsure,d. Instead, MEWA subscribers' 


" would be drawn largely from those who are insured currently in the, small group 
market. Those previously insured individuals that do subscribe with MEWAs ar~ , 

, expedsd to be healthier than the average individual. ':", , 
,I • • c, r','" 

, ': I 

,Increase Premia,JIlts By As'Much As 30% For Insured,lndividuals 
" Tightly regula~ed individual' insurance ma'rkets could experience premium 

increases ofup to 30%as'a result of adverse seledidn if MEWAs attrad 35% of 
, the individual insurance market. Smail group insurance rates could increase up 
, ~o 16°,{, in these markets~ ., Less tightly regulated markets could see increases of, .. , 
as m~cnas 24% In th~ iridividu~1 market and 13~ for small group,coverage. ' 

Increase Risk, Pool Ass~ssments up 't~.:34% for the Small'Group Market 
Shifts of insured groups and individuals from a regulated ,inarket to MEWAs 

'woulddecrease,the ability of states to fund high risk pools and other insurance 
programs. ,In order to compensate for the, loss of revenue from MEWA: , ' 
participants, assessments would have to incr.ease from ~p' to 34% onthe insured 
small group market,and from up to 22% on the insured individual market. ' 

..... 
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" 	Attract Healthier GrQups Than The General Insurance Pool 
MEWAs may take advantage of current membership criteria that attract-healthier " 
groups, or restructure requirements to reach .this goal. Other risk selection 
opportunities 'include, b'ut~re not limited to benefit design, marketing practices, 
and wide premiumvariations between groups based ,upon demographic or ' 
industry categorY., ' 

, .' , 

In fact, the primary dec~sion factor b,ehind the formation of MEWAs will be its 
ability to attrad ,a' healthy.population. As a result we would expect good risks to 
flow into MEWAs leavil')g poorer risks to be, insured in the general insurance, " , 
market or by no means; at all. Since MEWAs are likely to attract the healthier , 

. ',risks .. premiums in the ir:-asurance market should be higher IlJan they would be in 
the absence of MEWAs., The precise inCrease in premiums WOUld, vary on a 
state by state basis, depending on the market penetration of MEWAsaswell as ' 
the presence of.small group reform. . " 
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,.'.", , : ArOescriptionof Actuarial Research Coqloration , 

, ! 

Actuarial Research Corporation (ARC) is a privately held corporation with offices 'in ' 
Annandale, Virginia, and Columbia. MarYland. founded in 1974 by Gordon R Trapne: ' 
F.S~~, a nationally recogz:-aized expert in estimating the coSt of private and public hea; 
'ins~rance·programs." ' , '. 

" , ,'I 

The 'close 'association of ARC with its actUarial consolting affiliate, Gordon R Trapnei 
Consulting Actuaries (GRTCA), provides for the synthesis of a $tate of the art health 
services res'earch capacity and a realistic appreciation of the practical problems 
encountered in operating heal,th plans and insurance operations. The primary clients 
ofARC are HCFA, other HHS agencies, CSO, OCHAMPUS and other federa,1 ' 
agencies, and several state Medicaid programs. Among the clients of GRTCA are 
HMOs, Jf'As, PPO~ Blue Cross and Blue Shield plans, and insurance companies. 

:.' !. '. 

Both finns have established national reputations for the high quality and reliability of ' 
the studies prepared, and for developing new, innovative actuarial techniques. GRT( 
has eamed a reputation for developing innovative solutions for the problems created 

,the rapid changes occurring in the financing of he?lth care. ARC has established a 
national reputation for the high quality and reliability of the research stUdies prepared 
and for developing data bases to investigate the utilization and costs of mental 
health/substance abuse (MHlSA) services and other topics. The,results of the 
research adivities provide advanced inSights into the diredion' of the rapid evolution ( 
health care financing method's. ARC is currently making direct use of the private sect 
experience of GRTCA in studying alternatives to the AAPCC, assisting CHAMPUS in 
ass~ssing the~anaged. care potential of HMOs bidding for risk contracts, and assistil 

, the States of Virginia, Vermont and Ma~sachusetts in developing Medicaid managed 
care,waiver programs~ 
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Gordon R.. Trapnell ' 
Gordon Trapnell is ,President of Actuarial Research Corporation (ARC) and: " ' 

PrinCipal of Gordon R. Trapnell Consulting Actuaries, ltd., (GRTCA). He'is a'nationally 
recognized expert in analyzing the feasib,ility and estimating ,thec:ost' of private and 
public insurance programs. Mr. TrapneU has speciafized in assisting innovators in 
devefopingnew approaches 'to offering health care benefits and In research projects to , 
determine their feasibility and effectiveness. This emphasis has enabled him,to advise .. 
the Administration -and the Congress conCerning the potential for major changes to ' 
improve the cost effectivene,ss of the U.S; ,hea,th,system. Mr. Trapnell is,especially , 

'welf knowrifor sound adviCe and reliable cost estimates for new programs, neyi,' 
features and public initiatives., ' , , 

, ",Prior to forming ARC'and GRTCA;' Mr. Trapnell was th~:senior aCtuary' ,. 
responsible for Medicare in ,the Social 'Security Administration. In this capacitY,hewas 
responsible for preparing long-range cost estimates fqr.th~ Social' Security programs~ 
and, for estimating the effect 01 proposed legislative changes to th'ese programs. , 

, Mr. ,Trapnell is a Fellow of the Society of Actuarie~, a Memt:"er of the American, 
Academy of ActUaries, and received his B.A. in Mathernaties"from the University of 
Virginia " ' . 
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, James Mays joined Actuarial Research Corporation as an actuarial systems 
analyst in 1979. For the past inine y~, he has been directing systems development 

, under an actuarial services contract to the Assistant Secretary for Planning and ' 
Evaluation/Health, Department of Health and Hum~n Services. His principal duties 
have beeniridesigningand implementing computer models for analyzing the effects of 
changes in Federal health policy. Recerytly. Mr. Mays has been Concentrating 'on ' 
pricing and selection issues asSociated with Medicare options. In 1995 he co
auth~ed (witJ:t Jack Rodgers) a report on medical savings accounts (MSA) for 
Medicare beneficiaries~ 'He has also been anc:!lyzing the effects ofMSAs on the under- , 
65 population for the Department of Health and Human Services. During 1993 and 
.1994. Mr. Mays provided technical as~istance on questio~ developed by the Clinton 
AdministrationJs Heal;hCareReform Task, Force. His primary areas of involvement' ' 
were in development of the financial models used for examining altemativefinancing' 
systems under a nationa,i system, with special attention',to the determination of relative 
plan richness for proposed coverages compared to.current employer-sponsored. 
insurance levels, and arialysi~ of the market impacts of alternative rating systems in 
regional health alliances. Mr. Mays holds an M.S. in Computer Science from the 

. University of Virgia:tia~. : , ' , 
, '.. ' , ',' ' \ '. ' " . ~', ' 

CatiM. C'aIam . 
, Cathi C~lIahan. an actuary with ARC has a background in mathematics with an 

. , : emphasis ineeonomics. ,'For the past ten ,years, she has worked with many of the major 
'. micro data bases used in health services research. Her principal duties have been in 

implementing computer models'for analyzing national health expenditure pattems and 
employer-sponsoredi~suran~ 'benefit payments. Ms. Callahan provided technical , 
support to the Department of Health'and Human Services in their analyses of the . 
Clinton health 'reform plans. Earlier, Ms. Callahan provided technical assistance on" ' 
questions developed by the Health Care Task Force. ' Her primary areas of involvement 
were in the detenninaticn of relative plan richness for proposed cov~rage packages . 
compared to current employef sponsored 'insurance levels, and analysis of the impacts 
of altemative rating systems in HIPCs~ For the office of National Health Statistics 
,(ONHS), Ms. ,Callahan has worked on developing a data base for. the Special Policy 
Analysis Model (SPAM). The:data base was created l,jsing the March Current 
Population Surveys and the .1987 National Medical Expenditure Survey. and projected 

, '." using 'd~ta fl'()m the National' lifealth Accounts. It has, been used for preliminary 
. estimates and analysis of health eXpenditure pattems and reform proposals. Ms. 

" 'Callahan is an Associate of the Society of Actuaries. a Member of the·American 
, Academy of ~etuaries. and holds a B.S. in Mathematics, from The College of William 
and Mary in Virginia. ." ': I. . • ' ,; , " ",:: ' . 
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" Tennessee seizes' MEWA 

, : I'· 't,'" "".,! , " ,,' 

," Assets' were skimmed, .regulators say ,'. 
. . 	 : By DOUGlAS MCLEOD 

., NASHVILLE.TIDD..-TeaDe$P'P ~fIIUla~ are DOW 

tD COJUrDl.Df. ~tiple employer welfare ~t whose op
erators allesedly sipbaDeli away more thaD SID million in beDef1t 
fLmdaueu ior~ purposes. ' . " " ' 
. A federal jl.\dge ill Nashville earlier this IDGIlUi'froze the aaaets 

of lDtematioaml AIm.. of EDt:rtprmews ,of America BeDdit "lDa~ 
I MEWA that bas:1iymi.ed iegulaton in Dearly. dozeD at.a1ieS for.. 

" " 	mare tban two years with eaurt ebalJeDle& to ate ftplatOl')' au- . 
thority. .' " I· . , ' 

, 	 , Tbe judge 8lIo' appaiDted· all iIlciepI!IIdmt fidudary-J~e ' 
BameI B!yaDt.' ~ve:mhiP "diredar for theTeDDesaee Depart,,, 
meD1 of Co~'8Dd .I!:ulu.nulee-IO take over adJD.inistration of" 
the trust. , . . , ' 

The order'· was So\l8ht tJy the U.S~· Labor Departlr1eDt~ which . 
charpd in an April 12 lawsuit t¥.t ieveril IAEA officials and 
benefit plm tru&teeI JIIisuIed tr\lit 8ISeI$ in acts of "pols self... 
deaJiDg-' that violate fedenUaw. ,,'., '. , '. '.' '. . ,: ' 

.' T.b.oR ads iDcluded awardiDg ~ves:'exee8siYitcomPeasa-
.tiOD auc1 hiriDg iDW:ctmmt. accountiDi and travel'firmi theYeDD& 
lI'Olled to do work for the t.I'UIt. ' . . 1 • , " • 


. ;1 . , IAEA BeDefit. ~halD.'t been. deciued, ·insolveJJt. However,' , , ' 

. :i' . '.... .' .See MEWA Oft,..ge 4 • 
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u.s.DEPARTMENT OF L.ASOR . 
. ncacrART OF' LAIIOR 

WASHINGToN. I:I.Co 

. ." 
'1-	 SEP'121~ ,j 
'1-.. , " 

Th~ Honorable William P. GooQlin~
Chairman 
Hous'a~" committee on Economic and" 

Educational opportunities 

Ho'Use~ot Representatives

Washington, D.C.' 20515 


, 	 I 

Dear 	Mr. Chairman:, , 
" I appreciate the 0PPQ%'tUnity. to provide the Department of 

Labor's vievs on H.R. 995, the "ERISA Targeted. Health Insurance 
Rafom Act of 1995." As you know .. the PreJilidQnt:: has repeatedly 
declared his cQmmitmant to ~kin~ with Ccngress on a bipartisan
basis to develop,incremental health reforms that put America on 
'the road to hea~t.h security,. and I look for.rarcl to 'Working with 
you in this rega;c!. The Pra..ic1'e.nt has s1:ated that he will " 
evaluate any health reform proposal in the context of whether it 
takes, constructive steps toward his ultimate goal of providing 
cvery"American with affordable health insurance, as outlined. in 
his balanced budget proposal. This letter will Qutline, w1thin 

, .' ~.the context of thA President's ioal, the Department ef Laber's ... 
views en H.R. 995. 

, " .'. . " 

! ' 

Federalization Of the Regulation 0: Insurance 

~is bill VQuld effectively federalize the regulatibnof all 
qroup health insUrance, includinq policies issued ~y insurance 
companies, there~y ending the long-established ro~e of the states 
ever th1:s areA of insurance.. This would be accomplished. by 
setting Federal maximum limits on insurance provisions' 

. traclitionall¥ regulated by the states I such as ratinq variation 
and. ·preexistl.ng c:ondition excluslo~, without: allowincJ the States 

\ 	 ant flexil:ll11ty to build. on these retoms. We believe that this 

ma.jor chanc;e from .$tate to federal qoverrunant authority in this . 

area of insu~ance regulatioh is a majo~ drawback of this ' 

legislation•. ' 1'1:, is p~tticularl¥ counta:r:pro~uctive to haV!! the 

.federal g'overnmen.t take over i:h1s responslbility when many states 

." have adopted higher insurance su.nc!ar4:J than those proposed. by 
.. ~e bill. .. :;!'~ ':': -,c'."" ""~,,; "~;""':.~' """ :,;. ". ,",,,.; ". 

l"lll:'ther t the bUl vauld reqt.\1::e considerable agelitio~Hl,l' . 
feget.'a:. resources to enforce the. sUbBtant1al. new responsi'.J11ities·
env1sl.gned by i:his legislation, as t:he Dapa2:'tment gf t.abo:c' woUld 

"replace ,the stat:.es as regulator of the insurers that: pz:-ov.i.de"" 
privat~ qroup.health insurance covering tens of millions of 

" Americans. For example, the Depar.tment of Labor vcul.d havG to 
,issue appreximately 26 new regula::ions to estesblish a major 

'~ .' -~"'/'..<; . ,', . , ." .:> ~:7'~.:~\:- .<~, .~ T:~ .•:" : - .. ,.,', ~'. ~ . :":. :"~' :':, ','~ . ', ..-: -;"~.; ::::•• t::<: ',.,!>:~~::.',:~: . :',~'~~.~~:;,'~~.> .. : '. '; .',
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" 

r- • , 
exemp~iFn prc;ra~ far HEHA~ ~nd ~Quld h~ve raqula;cry enforcement 
and'administrative rasPQnsib.llt~Qs for solvency .n4 . 
patti cipation standards. Tha· D~.s)a7.tment simply does .not. have the 
rescur.ces to car:z:y out the SlU)stal'.tl21l new respansibi11·t les 
env1s:i.oned. by' th1s leqislat1on. This proposed increase ift 
I'oderal responsibiliti.es is troubling in au enviromnent .bere 
Fedm:a1 .resources are being' c:lral!1atically rcu1uc:ad. 

i • 

'We celiave that vith the exception of certain minima 
stanctarc1S regarding 1nsurance market reform and consUIler 
protection as outlined. in the Pres:Ldent 4l s tiu.dqet proposed in JunQ 
1995,' states should bave the flexibility to deal vith health 
care, sines it-is the statas that principally bear the buraen of 
the hiqh. nu:mJ::ser Q,f uninsured and the high cost of lDsc:lical care. , . ! 

. 

~ali%ation of HUltiple Employer 

. 

Pooling Arrangements 

t I ,~ • 


Another Departmant cf Labor concern is that 'the leg'islation 
vou:a create new national pooling arrangQments that vould not be . 
~~ja~~ to state financial solvency law but would instead ~e 
subject to federal standarci:: that are not fully developed... .. 
Generally under H~R. 995, Multiple Empl0YQr WGlfara ArranqeMents 
(MEWAs) that otfer only health benefits must obtain an exemption
from the Departme~'t of Labor to avoid state regUlation. These 
axempted arranqemen~s are xnovn as Hultiple Employer Health Plans 
or HEBPS1. Unless ~e federal legislation specifies financial 
solvency standards equiValent to or greater than the stronqeat
.tAte: standards ~ar insurance ccmpa.nias, the•• new fea.erally
or;an1:ed arrangements could proliterate and dominate the market 
asth,y will have a competitive aavantageover inSurance 
c:ompan.ies ·required to ·meet· tougher stat.e solvency standards. 
Having many inadequately financed pools CQuld result in numerous 
entities bainq unable to provide }:)enefita for their enrollees. 
When an insclvent pool tails thero will 1:Ie no state guaranty tuna. 
to assure that premised health care Denefits are del.i.vered... .', .. " . .: . . . ....." ,,' . .' 

" These multiple employer a.r:anqements coUld also skim qocd 
". ".'

risk5 tram the small qroup market, obviating any ability the 
states; may ratain1under the bill to effectively pool risks on ah 

. eCJ\1ivalen1: basis with lareJer employer.. 'l'be danga:' 1s that only
.'. hiqh risk 1nc!! v ic!1la.ls v111 be left in the pools of state- . 
'ra~lated 1nsuran~a campaniQs, resulting' 1n skyrocketinq rates 
. such individuals c~nnot afford and ro:r:ctng state-regulated
1nsur$rs to drop out of the small qroup 'hQalth insurance market. ..' 


\. .>~;:~,: ..:~. ··<~.~;~~i· ~ ,.": ;:~t+'\)~'· . :,;:~~,"~:_.. ,4,.~:~.::;.:~;:;". '" '~, ."! . " . ~::.:,: . ,'", .. ,.! ..... '. e. .. 

, 


, .~ ~.~:.; 1•.:",_, ~.~:~ . ',. .', ,;. ',,' .'. ,..... . .. ;,: :'. 
'\'." '. . •.. . '. ~ ," .: . ,< .'.~--+,:" .'.'. '. .. ........:.. ,... ,'.. '... ' .. ,'".:.::,.' '. 


; .... ,,:'. '1,'''''1'0 avoid eontu~ion 'betveenthe t~ms "MEwA" and" i,.M:EJlp"· " ,. , 
:r...... 

' .. ,< <. any di~cussions of the multipla ~ployer health arranqements 
·:u~cler .. proposal will refe," to the.a as '.pools". . ... ".~,~, :.' .. 
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) . \,Xn acl4l.tion, We stronqly believe tha.t state insurance 
author~ties are be~ter.&u1te4 than the federal government to 
carry out the ragu,lation of pool.s as they have expart1su in 
en.actinq and entofcinq sW:astant;iv8 insurance laws. ,.As t.ha 
Hati:lnal AssocilSt:J.on of Insurance <:ammisfd.aners (laIC) testimony .. 
beforQ ~ EmPloyer-employee ~lations Subcommittee an ~~rch 28, 
racoqnizGs, KEWAs' function vary Dluch lilcc insurance companies and 
should be regulate.d as such. Kany states currently provide tar 
stricter regulation of HEWA$ (e.g., tougher solvency standards)
than those prcvidec! under the b~l:t. ..... ..-. 1 

'. :~:-"tnstead of X.'R. 995's exaptiOn procedure allowing M!:WA:: to 
be designAted as HEHPs and therefore exempt from state 
re;ul~tign, we bal-ieve that current law should be clarified 
regarding the ability of the federal and state governments to 
protect consumers aga1nst abusive and frauc1ulent HEWAs.Aa uncler 
current law, the states should have primary responsibility for 
requlating KEWAs, due to the expertise of states in regulating
the business of inSurance. In addition, DOL should continue its 

. trad.itional role of ,regulating t1duc1ary matters with raspect to 
MEWAs. ot course, in that rolG r su.fficient cmfarcamant. authority- is critical. for the Depart::lent. L1Jce. the members gf 1:.ha . 
'Committee, we realize that the real challenge is the eli~inaticn 
of ab101aive and fraudulent MEW.ls. .The Departl:ant would 1:Ie happy 
to work with your staff to develop lAngUage clarifying th. role 
o~ state and federal governments with respect to the requlation 
of N"'!:'r.,.. -. 	 ' .. ,', ' ~~, •...; .' 

........ftQ .... : ",. 


• 	 ,:";:". '. <' .":- • 

. ' .. the AdlI1inistrat:ion also belj.eves that there ara alternatives 
to thei. proliferati~n of HEWAs that vill seJ:Va the goal.. of . 
eXpanding affordable coverage for small businesses. We ut'g"Q you 
to censider the President's proposal to prcvida access to plans
ottere4 throuin the Federal Employees Health Benefits Program 
(FEHap) ,for small employers that'laCk acc~ss to purchasing pools.
This would enabla small firms to get coverage from plans that . 
also p~oviaB cOverage to federal'employees through F~HBP, but the 
coveraqe would be separately ra.te.d in each state, leavinq . " 
prem1uu for federal employees unaffect:Gd.' ,,: .'. . ,':J" ' ... , '. : ,. ,,.' .....:. 	 , . 

, 	 . ~ ,"'. ~,I":"" ' .' 	 ~ . , 

", ':,:' 

"" 	 t':'.' '. . ':":~':":':,'~.i, ";:"'f . : .,.,'. , " ,"". : 
'	.. '" '.The Department, l)el1eves tbat. health plan participants aDCl " " 
benefic1=.ries need. protection beyond. ",bat is provided 1n It.R. ': '. ' 
195. Considera:~1cm shoUld. ba given to mplemon'l:ing nev s'l:anda:-cls 

'.'.ot rev'lew in civil action i:rNolvinq benafit claim& danials: # ,."~',': 
'eatAb1.1,sh1ng an altemat1ve dispute resolution CADK) , 

"clconstration projec~ ~o resolve plan claim disputes more . ," ," 
e,fficiently, anc1 adc11tiC?nal rOiori:inq ancl disclosure requirelllsnts 

, 	". for ERISA health plans to pravlde enrolles with t.imely no'l:icGl of 
',plan c~an'1es and other rele.vant infomatloll. '" . >~ .",' -: . 

:'. :.. .- ~ ~ " !'} :", '"'" 	 . '. - . . 1"-: . 
.. 	 . 
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lJl§LErs§ident's 'proposal 
I 

The ,Admiw,tration's haal~lJ. zoefoQ pZlckaqe inclucl,!!J a: bar on 
pran3'ist1ng cond:ition exclusions for the previoua~y insuret.:; 
re~i~ss insurerS to renev covGraia fo~ groups and individuals 
t'8ga:d.less o~ health -status, and apoaes rating limitations .1n 
the' small gz:cup insurance market tel l1m1t the ability ot insurers 
to increase premiums based cn an in4iviclua~'. claima history. 
si:at~s would alao have the flexibility to implement ZI19re M .... 

c01ilp~l!hsns1ve 1n~nce 'reformi. .,' ,. ". ~ 
: .I 	 I.' 
'.:: In any healt;h care refom proposal, the President believes 

Gtronqly that thcrre ,shOl:lld}Je a health inaurancesUbsidy for 
, these: who ha.ve lqst the1%' l.ns:ur:mce clue to tmq:u:ar.szy , 
une~pl0Y=Gnt. B~cause this issue would be under your 
jur1l~iction, ve :urqe.you to consider the President's proposal to 
incll,;.Q.e provision:s to assi.t 'Working Americans and their fuilies 
tha·t lase their h,ealth ins~al,lca 'When they are laid oft.. People
who w~rk bard yeti lose the~r jOQS should not also have co face, 
the. burden of losing their health insurance. We urqe you to 

.	consider' ways to hel.p working families retain their heal".:11 .... ;. , 
i1't~l:.lnce durlnq tempora::y periocis of unemployment as is the caSe! 
under the proposa~ outlined in ~hG PresiQent~s ba~anccd bUQge~ " : :~. 

in1ti~tive. i .. 
~. 	 \
," 	 r 

, 	 , ..-'..' .S:pnc:tv.s.!..QIl 'i 
'.".:;- ,.. ". .

,,,', ,", ' 'I ," , ' ,
.' .. In' . summary , the fe.d.eral CJovernmant shOUld pass minimoJ.m 

standards in heal#h insurance and give the statesflexibi11ty to 
deal with thQ incl~vidualized needs of their populations. We 
oppose any attempt to set federal maximum stan~ards, preempt all 
other ~tate group ~ealth insurance standards and shirt ragulatory " 

and enforcement re,sponsibl1ity for this araa of insurancQ to the 
fede~al level. Ini add1tion, we believe it 1s important for this 
ccmmittea, ~ it c~nsiders, incremental health care refcr.M . 

" '. measures to kaep i~ mind 'the entire health care system, .inclucUng 
,Medica.id. Although we recoqniz8 that the Committee does not have 

. jurisc.H.ct1cn over ~edica.ic!e wa.b~ieye that: commit.tee maBers 
.. , '. should, ',know that ~e Admlnatrat10n opposes the proposals before 

,'Congress to !)lock grant the .Het:llcaic1 p:rogram. An UrJ:)an Institute 
. . t'eport,; esti.aced ~t the Medicaid block grant could fOt:'ce states. 

. "to cut se:vices anclprcvider payments ancl eliminate coveZ'8g-G for 


.· .. ·up ·to 8.8 million recipien'Cs in n 2002 •. 8y.to11owl.ng the " 

Prasidentls' propos~lsa federal-state partnership would ba ~~~'~~" 

. . ~eaten, giVing states needed flexihl11ty ana assuring m1nim~ . 
. '.' ,standards o~ pro1:.ec;tion aM opportrmities for incz:oaased cove~a.ge 

'.' ,. and co.s:;t efficiency: through market competition. .'. . . ....~:y).; . 
•c , ' ,,~, ".' ',~,~,:' -' :~;~. -',': ,' .• ~" 'J,_ ,::. ; '.,'- '" :::: .. '''.:". ~:'1: ~ :,'. " .-- -<"~_,>. '~. :~:, ';" . '... ." . 'N ; . ', :,••• -,./~ ~~' • .'f~:,:-~···~~:' 

. :'" . . 	
" 

., . ,.' !J.'he Ac!minist~ation reccgn1zes tba concerns of multi-state 
... ' . .bu~iJ:ess that they ~il1 be.'s~je= to' a variety "f state ". 

:"; '.' ," ,:requ~rements, and 'We sylIlpathl.ze with bill ~s response to theae 

. . ·;:\;i~;~!~;¥i~{,;l~;;i~%:~¥~" . 	 .. . ...' ,,,,,.t.~'',?~.C;;:::'::;:/;';;I~;'~::'''3 

http:sylIlpathl.ze
http:cove~a.ge
http:8y.to11owl.ng
http:Medica.id


• 

. . .. .. 

I 
I •• 

COnCQrM, bUt. 'w.Q !cannai: s:upport the pill"s tap"doWll appt'oach. 
Working througb ~e lfAl:C, states are moving toward unity 1n 
Ins'!'::ance requlaticm. GovernOD lr!.lCW vary wall that Of,e.rauS 
rQ~i:J:I"z:em.nts on J~usiness can' r~4uc~ employment oppart:ur ltias. 

'. i ' 
. ", In caDcJ.usiOn, 'lie thank yc~ aqain 'fozo the oppo:t:uz.ity to 

c~.:imont on thQca :mat.t.crs. We,lol)k forward to providing further '
1ut.ut en this bill and to working with you an thellle ~las.

• . . I . . 
'l:l\a .of,tica ,~f )lana-gement anel Budqatac:lv1sa.s that there is no 

objection to 'the Isubmissicn ot this letter to the COngress from 
the standpoint at the Administration' 9 proqram. '. . , 

s~ely,.. 
. ",...",... 

~6.1L 
Robert B. Reich . 

;~ .' . 

';' 

.~ <' ; 

' .. 
; .... 
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nTLE: LABOR SECRBTARY REICH FILES LAWSUITS TO RAlSE PRESSURE ON FRAUDULENT 
MEWAS. 

T£XT.. . 

As part of a national enforcement effort, the Labor Department f1led five 


civil lawsuits against health insurance providers that failed to pay 54 million 

in benefit claims, Labor SecretarY Robert B. Reicb announced March 31. 


I ' 

"Thia week tho Labor Department is intensifying its crackdown on fraudulent 

health care schemes." Reich said flt a news briefmg. Civil suits filed March 30 

in federal district courts in CalifOrnia. Mississippi. Oklahoma, Texas. and 


, , Utah. targeted illegitimate multiple employer welfare arrangements operating 
under the guise of employee leasing organizations or, sham unions, he said. Reich 
was joined at the briefing by Olena Berg, a&&isUUlt seaewy of labor for the 
Pension and Welfare Benefits Administration; Labor Department Solicitor Thomas 
S. Williamson; and Gustave A. Schick, assistant inspector general for the . 
department's Office of Labor Racketeering. ' . '. 

Across the counery, fraudulent'MEWAs have taken advantage of small bU$iness 
I 

owners who oflen cannot afford the bigh cost or health insurance for their 
employees, Reich said. "Small businesses are easy prey for chese kinds of 
rip.off artists," he said. I 

! , 

Unscrupulous insurance providers ofCer SDl£1ll fums access to cheaper benefits 

and then fold, leaving thousands: of employees wich unpaid claimS and no health 

insurance benefits. Reich Said. The health insurance schemes targeted in the 

department', lawsuits affect 27,000 workers, be said. ' 

• J . 

"Tip Of An Iceberg' 

Since states ieneraU)' do not collect data on MEWAs. the Labor Depanment 

doea Dot know bow man)' people may be insured through legitimate MEWAs or 

fraudulent arrangements, Reich said. "We're dealing with the tip of an Iceberg 

but we're not sure how large the :iceberg is.1I he said. 


i 
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Reich said a Oener8.t Ac4;ounting Office report relealed in March 1992 provided 
the m.O&l current data on fraudulent MEWA activity (19 BPR. 447). Accorclina to the 
GAO report, fraudulent MEWAs lett at least 398,000 healrh plan participants with 
over 5123 mlliion 1n unpaid clab:rla between Jalluary 1988 and June 1991. "We have 
every reason to believe !be problem has gotten worse since men," Reich said. 

Assistant InspeclXlt General Schick called me law&uil5 nan important 
offensive in the continuing war against !be MEWAs.M Since 1989. the department's 
Pension and Welfare Benefits A.dlninistration and its Office of the Inspector 
General have initiated 75 criminal MEWA investigations which resulted in 73 
indictments, 60 convictions, and ~100 m.i1lion in court·ordered restitution, he 
said. At present, the depanment ~as 100 ongoing cases, he added. 

According to the department, I.ME.WA is an arrangement established to offer 
health benefits to the employees Qf two or more employers. Generally, MEWAs are 
subject to both Btate and federal r~gulation. However, under the Eioplo)'ee 
R.etirement Income Security Act. ,an arrangement establlshed or maintained under a 
collective bargaining agreement is not considered a MEWA and therefore i& exempt 
from state regulatlon. 

i \ 
To take advantage of this excel3tion, some con artists have creared phony 

labor unIons which sign bogus c~ll~tive bargaining agreements. the department 
said in a tact sheet. These arrangements then claim they are exempt from state 
insurance regula.tion. !... 

I 

Unscrupulous MEWA operators also seek to evade Slate law by claiming all 
partlcipants are employees of on~ employee lea&ing organization, not of their . 
actual employers. "In either case, avoidance of StD.[C regulation means not 
having to comply wim ... swe ~olvency and reserve requirements. n me 
department said. I 

I 

Sununary Of Lawsuits 

Berg outUned the depanmel1t·S!lawsults. which involve three allegedly 
t'raudulent employee leasing fum~ and two allegedly fraudulent unions. In all 
cases, the department is seeking the removal of the defendants as health care 
uustees, the restitution of funds, jmd repayment of any Ulegal compensation, 
she said. The department also is seeking to bar me defendants from serving as 
trustees for any ERISA·covered plans in the future, she added., 

Berg said the lawsuits are: 

•• Reich v. Houck •• f1led in Dallas. involving more than $1 million in 
unpaid claims. The department s~ed DCIllu·based Employee Staffing Services Inc. 
and three other employee leasing' fhms created by Charles Michael HOUCk. which 



," 
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i 

at their peale covered. nearly 20.000 particlpanu. PWBA Slleged that ESSI and its 
aCfUiales were fraudulent fums c1eSigned to market medical benefits to small 
employers,and that the defendantS improperly mismanaged plan money: 

- Reich v. Pbillips •• filed. i1'I Salt l..ake City, Ulab. involving more than 
$400,000 in unpaid elaims c;overlnS7oo workers and dependents. The department 
sued Amcricor Employer Support $ervices, a Salt Lake City employee leasing firm, 
and its owner. Errol L. Phillips. 'l1ie department charged that Americor was a 
fraudulent fum whose OWDer used plan contributions to pay personal expenJe&; 

•• Reich v. Van Devender •• fJled in Iackson. Mw., involving more than 
$785.000 in unpaid claims covering more than 600 participants. The department 
sued. Mississippi-based.lob Mate Affiliated Companies Inc.• created by Charles 
Harold Van Devendet and his wire Georgia as an employee leasing finn to market 
health care benefits. PWBA said Job Mate was a fraudulent M£WA operating in 
eight states and charged the defendants with mismanaging plan money; 

•• Reich v. Newsom •• ftIed in Oklahoma City. involving more than $1.3 
million in unpaid claims and S,ooq

I 

plan participants. The department obtained 
a temporary resuaining order, freezing the assets of a multi-state health and 
benefit plan sponsored by Contract SerVices Union Local 211, based in Oklahoma. 
PWBA c:.barged that Local 211 w~ a sham union set up to market health benefits; 
and, . 

• - Reich v. American Healthcar~ Underwriting Managers -- flled in Los 
Angeles, involving more than $60~,OOO in unpaid claims from more than 3,000. 
participants. The department sued. principals affiliated with the National 
Council of Allied Employees International Union Local SSS in Encino, Calif. PWBA 
said Local 5SS wa.s a sbam union that had only about 540.000 to cover almost 
$605.000 in unpaid claims wben it ceased operations in 1992. 

I 
!Increasing Awareness 

By publicizing its most recent MEV/A cases, Reich said the department hoped to 
increase awareness among small eptllloyen about the dangers of fradulent health 
insurance arrangements. "The combination of an infonned public and a commitment 
• •• to prosecuting wrongdoers is probably the best remedy" to the ME,WA 
problem, he said. . 

"Hopefully, national health insurance will resolve the problem," Reich added. 
Berg sald that, under President Clinton's health care plan (HR 31S00/S 1757), 
MEWAI would have no opportunities to operate.I . 

Rcicboffeted some suggestions;to help small employera recognize fraudulent 
unions and fake employee leasingfinns that offer health care benefits. 



• 
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Employers should make lure the chuecuve bargaJning agreement offered by the 
union covers l)'picallaborlmanage~t issues, such as salary. and that the union 
does not exist solely to offer bealth care benefits. 

Legitimate employee leasing fltmS should have contrOl over their employees, 
Reich said. Employers should ask for the finn's audited financial informatiou. 
Employers also should make sure me fmn's funds are seireialed and eamwted to 
pay benefirs and Ibat premium ra~s are determined by an actuary. 

! 
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In recent ye~lrs, small firms that have had difficulty purchasing 

employee healY' coverage have turned to multiple employer welflre 
arrangements. or MEWAs, to gain access to health coverage on terms 
sImilar to thO~ available to large finns. As part of a larger study on 
employee health benefits, researchers at RAND Corporation con
.	dueled a study: examining various aspects of MEWAs. Their efforts 
culminated in aJ report that characterizes the different types of entities 
that operate as,MEWAs, defines the climate in whIch MEWAs flourish 
describes ho~ pjlEWAs operate, and offers conclusions for polle; 

. implications. ~is Research Report is an edited version of the report, 
which was au~ored by Arleen Leibowitz, Cheryl Dambers, and 

I Kathleen Eyre.I • . 
1l1e MEWA ~udy is one of 15 employee health benefits studies 

,,\conducted by ~e RAND Corporation and the Urban Institute under a 
~, 	 contra~twith tije Department of Labor's Pension and Welfare Benefits 

Administration:. The reports have been published in a volume entitled 
"Health Benef~ts and the Workforce, " which Is available for $14 from 
the Superfnte"dent of Documents, U.S. Government Printing Office 
Washington, D;C: 20402, telephone (202) 783--3238. The stock numbe; 
Is 02g..000-004~2.1. 

I 

I 
, 

nrecent years, small fa.tIW have bad diffi
culty purdwing empldyee health coverage 
have tumecU.o multiple ~ployer welCare are . 

. rangements, or MEW~, to. gain access 10 
health coverage on tenDS simllarllO.. 1hose available to 
large firms. .'. I • 

As. partof a larger study on employee health beaefits. 
xesearchers at RAND Corporation. conducted a study 
examining vadous aspects of MEwAs. Their etfor:ts 
culminated In a report that char3ctenzes the different 
types of entities that operate as MEwIu,definea the 
climate in which MEWAs flo~sh, decribea bow 
MEWAs operate. and offers cOnClusions Cor policy
implicadons. . I . 

AsMBWAs have grown in n~niber and popularity•. 
they have been Increasingly in the news due 10 abusive 
business pracdces, resulting in l~lvendes that have 
lett employea and employeesilable tor mlDlons of 
dollars inunpaidhealth claims. These insolvencieshave 
hlt employers and employees pattlculady hard because 
plUcrholders under MEWAs m:ay not have access to 
state Insurance guarantee funds.tp cover unpaid claims. 

I) S . 
 I 

. ',;tv, ,
J 	 , 

. " , ' 

. . 

~ " 

Multiple E":,ployer Trusts 
ERISA's definition of "'multiple employer welfare· 

arrangement" encompasses all types of Jnsurance.-lIke 
arrangements Ihal Involve more Ehan one employer. 
regardless oflhCir corporatesttucture, iDSW'IDCC StatuI,, 

. or stalUS as an "employee weltar:e benefit arrangemeat" 
subject 10ERISA. WIth a few specJfic exceptiOns. such 
as collectively bargained arrangements, lhese entitles 
remain exempt from state regulation. 

One exception to this rule is MEWAs that are spon
sored by insurance companies. These arrangements ate 
often organized as trusts. and as such areteteaed to by 
illS'l1l'erS as (multiple employer trusrs) MEn. The De· 
partment ofLabor has c:letennlned that Unless there is a 
reJationship other than purchasing health coverage 
among the employer-partidpants In the ttuBt. the MET 
is not subject to ERISA (DOL AdvIsory Opinion No. 
81.;73A). 

Insurers are careful to dlstingUish their MET product 
from MEWAs, which they consider to be very different 
and acting outsideany lypeoflnsurance regulation. The 

: 	 i 

.
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segregation is undoubred1y due 10 the lacge ,number of 
MEWAs thar. have become JnsoNent, a $i~tlon that 
threatens to affect the regulation of all multiple em
ployer plans. i . 

Theprimary distinction between InsuranCe company 
. 	 I

ME1'i and MEWAs Is that MET8 are marketed IS tuJly 
Insured products by insurers who are IUdlodzed 10 sell 
insurance in Ifte swes In which they opet~ Conse
quently. these plw must a>mpiy widl stateI insurance 
regUlationS coDCeming Uleir fiDalldal solvcDcy, such IS 

having to Post a bond to do buslness. setting aside 
reserves; and payJng premium taxes 10 state guarao.tee 
funds. 

METa also have direct trustee oveliJght oCthe insur
ance plan to ensure lhat fUnds are appropriately man· 
aged. The Jong-tezm viability of the firm is the major 
concern of plan operators. For Jnstance, all insurance 
company METs investigated during the RAND study 
perfonned mel1ical undetwriting for their _mall group 
produCt and did not suarantee coverage torany BrouP. 
Many stated that they were unwDUng to a~ certain 

I .
Industry groups,·suCh as mln1ng, constructi~n, medical 
groups, halr salons, florists, and lawyers, b~ause these 
groups pose an "unacceptable risk.'· ' 

By uIlderwriting the groups that the ~agrees to 
accept. insurers are able EO base the pcemiums on acta
arial principles designed to protect their :profits and 
solvency. Because lnsurancc-companY.spoasored ' 
METs operate Virtually 'ldeDtically to iDdlvlduai BDC! 
large gJOUp insured beallh plans, they are usually more 
expensive than ~ other types of MEWA plans ells
cussed below, and they tend. EO be more financlally 
stable. 

i 
AssocIatiOD Plans 	 I 
•••••\ .. " '", '. .'" '.~. 	 I 

Business associations sponsor heallh plins that may 
beeilhet fully insured or self·insured.. Someinsuretl or 
third party administrators (TPAs) may clalm to repre
sent an "assocIation'" though die)' simply esllblish I 
plan and then matketit to individual employers that may 
or tnay not fall into aparticular indusuy or:professlonal 
croupill8. The different types of MEWAs that legitl. 
mately and.il1egH.imatelyuse lIle ctassoc1atlonplan'· dUe 
are described below. 

.Fully' insured, IIBOlla Fide AlSocitJtiOll" Plans. 
Many long-standing groups, (ormed ror purposes olber . 
than providing insurance. sponsor health insurance 
plans, These plans often are underwritten 'by insurance 

I 

(
companies. which usc standard insurance practices to 

decide whether to cover partiCUlar individuals and 

which may or may not pool all association members 


.	together ror rating,purposea. Some insurers reported 

that association rateS may be ,lIgMy tower than Ibelr 

raleS for Standard METplansoriDdlvi4ual policyprices, 

butothercsaiusstated the opposire. Por tbeaelnsurera. 

their association business has matured and their rates 

have become expensive compared to rates for other 

insured groups in their pools. "Bona tide" associations 

may have greater incentives to monitor dIeir plans to 

assure r.he best value and service for members, as well as 

to assure that the organfzatlon's name Is noc afflUatec1 

wilh financially questionable operations. 


Insurers sald thatthey saw admiDia1ratJve efficlendes 

In offering association·sponsoredplans. partlcu1atly the 

ease of martet1ag &he product as part of association 

membership. Some Jnsurers, however. expe.ssed seri

ous doublS about the conJinued viability ofassociation

SponsoredpIans. Membershlpinassoclationplans tends 

noc to be guaranteed or stable, and it often peaks after a 

certain amoUnt of lime. Without the influx of new 

members. the groups' risk profile tends to deteriorate. 

whlch forces premiumincreases. F'w:thelmore. because 
 t.
1~ participatlon in the health plan by associ8:Uon 

members is not required. individuals are free to move in 


, and out ofthe plan at thek choosing. The pdce sens1Uv. 
llJoCsmall employerscausesmptyindividUal emploY,el' 
membea to switch plans frequetUly In search of bc;ttet 
pricing when premiums rise. 1bc rumover of finn' 
members In the assoc.lation plan typically results in I 
highly unpredictable group. 

Also, for those association MEWAs that pay clalms 
OUI ofcash flow, the inability to continually attract new 
members can force Ibe plan to become Insolvent once 
the lag In the submission ofclaims for payment catebes 
up with lbe collection ofpremiums. 

Selfln,.aured. .,Bona Fids AuDC~II" .PlIuu. lhe 
Succ:eu of self·lnsured association piins appears to 
depend to a great degree on the regulatory envlronmeDt 
in which they tUnctlon. In Mich1gan.lhout 20 associa
tion-sponsored plans have succeeded because they are 
hcJd to financial standarc1s simllar EO those ofinsurance 
companies. Also, the TPAs that manage these plans 
appear to set appropriate rates and engage in medical 
underwriting, yet still offer a compeL\Uvely priced, vi· 
able health covetage a1ternative for small busIness (members of associations. 

continued an next page 
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Legitimate associaUoDS thai spollSDred self-insured 
plans without adequate managcmeJ.t.lncluding the fail
ure to reserve, to rale mallstiCJJly, or to seek slOp-loss 
coverage,havefailed. Forexamp,e. aplansponsoredby 
an assoc1alion ofschools inTexaS decided to self-insure 
IDCl hired co.asultanlS to assJst! rhe association widl 
establishhlg aself·funded plan. The consultants appar
ently taiied to provide adequate advIce. ...,d suggested 
that the assoc:1alion need not contract for stop-loss cov
erage. Withln two yean, the claims lag caught up with 
the asscx:1ation. and It is DOW ~ed in Utigadon 
resulting from the insolvency. i 

llllure,.CTItl,ed IIPI,IMIo-Allod.adtJnI. ,. In some 
1Dstances. erurepreneurs, in conJU.acuon with ,mallin
surers, may aear.e organiZations that claim to repRae:nt 

an intele:St group, allesedly fo~ pmposes odler than 
seeking insurance. TPAs will aeate the group, market 
it, and then seek health insuram:e'coverage from asmaD 

I 

Insurer in need of quick cash flow. Often Chese small 
insurers an: not financially sou~ themselves. 'These 
"pseudo-association" plans Ihen'seek the "&roup" label 
to avoid more SIrlngent state resu1atlon of individUal 
plans and to enjoy recip:ocity offered by some states to 

. orher' stata,l/group" deslgnatlo~ 
Regulators that were interviewed for the RAND 

SDJdy beUeved these types ofplahs were inherently less 
stable tha.r.I standard groups. PSelUJo-assoclatlOD leader:
ship does not provide the protective ovenlght as In the 
cascofbona tide associations to assurethat members are 
not explOited or that ~8pOasotis DOt mismanagiDslbe 
plan funds.. ThIs is particularly true with respect to 
overseeing the qualIty of the 1~ backing the plan. 
Several stateshave rec:eruly JDSti'alted poUcles orpassed 

,legislation to saeen any planclalming to be an "assocla
don" In an effort to assure that lheorganizatlon is bona 
fide. 

Good Faith Versus Exploitation 
I 

The study found lhat some ifPA·lnitiated multiple 
employer welfare plans do not seek insurance coverage 
at all. or continue to sell health plaos after their insurers 
dropped coverage or became insolvent As a result. 
these types ofMEWAs function in a self-insured fasb. 
ion and bear tull responsibility for the risks. racts often 
unknown to the plan member's. These arrangements 

I 

may attempt to legitimize Lhemselves wilh an associa
tion label or falsely advertise Ibal they are insured when. 
in tact. tbey merely maintain an administrative services 
only (ASO) contract with an insurer. 

Self-fUnded MEWAs tend to guarantee coverage to 
any finn that wants to purchase coverage. They typi
cally set very low premiUms, sometimes up to 4O'f, 
below comparable insuted small group plans* Many of 
Chese plans faillO engageIn formal reservin8 and claim 
to rely on 6tOp-Joss coverage to pay claims that exceed 
premiums. However. fJJe stop-Iou coverage usually 
becomes available only after the amount paid on an 
lDdividuaI claim or on all claims 1D the agpegate ex-' 
teeds a certain amount (the"attaduneat polnf'). lasol
ventMBWAs genenllyareunable to paythe claims Ihat 
would acUvate the SlOp-loss Insurance. . 

IDcreasfoSly, self-funded MEWAs are marketlng 
d1e1rplansdlrec:tlyto small employers, jnlieuofmarkel
Ins through brokers ~ agents. who may be better 
Informed aboutthequestionableflnancialStalu$'ofthese 
plans. For example. one agent reponed that a plangave 
Itself an Industry name such as the Flowe:growets 
Health Plan. purchased a malUDg list for all companies 
within lhat industry. aDdthenapproacbed lbecompanies 
direclly, daiming to have a t.allor-made p:oduct. 
. BecauselheseMBWAsdo aotsetasidereserves, they 

must pay claims out of incoming premiums on a cash 
flow basis. ThIs strate..BY works onlylfemollmenUnthe 
ptancontinuallyiacreases, wbk:hlsrare. Becauseofebe 
delay in receiving and process.Ing Ilealth care claims, 
such MEWAs are able to flourish for a period of time. 
One regulator said that it may take 12 to 18 montbs for 
theclaims tail to caldlup. Eventually. the MEWA starts 
to Slow its claims payment. tails to pay large claims 
altogether, and then either declares banknlptcy, or qui
etly sllps out of the state. 

Allbough regulators ltated that some of these 
MEWAs are simply naively mIsmanaged. others are 
conce1ved lO explo~t the public and reap short-term 
perlonal rewards. 

Associate Union Membersbips 

Union-sponsored heallb plans. which open enroll
melll to nonunion individuals, may o~rate like 
MEWAs by providing health coverage to m.~ltlple em· 

SIIer1ccr's iSSeI. rlth Fefll'Ff,s _elllploT"be..en~ 
250 S. W.ctu Dr.. Lilc 600, Cbicllo" Oli. 60C!0C).'134 (313)",.7900 elm Q CIa...D.lpcoeet' " A............ Inc. 
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ployers, orten in aself·insured manner. ~e types of 
health plans daim p-eempUon from slate! insurance 
regulation because they operue as collecl:ive1y bar
gained plans under ERISA andthe Taft-Hanl~yAct. and 
not as MEWAs. Fwthermore. the federal r~platiollS 
that apply to theseself·funded plans underERISArelate 
to plan strUcture, and not to funding sta.Ddard.f designed 
lO protect the solvency of the plan. Becaus~ state and. 
federal governments exercise only mlnimal. oversi~l 
over these plans, insurance replalOrs fear the potential 
for the same abuses obsezved with MEWAs.: . 

State insurance regulators are concerned ithat lbese 
plans function as insurers in an unregulated ntarmer and 
dosely resemble MEWAs in lheit structure ~d opera
tion. Virtually all of these entities are self-insured or 
patlially self-insured trusts. and it is unclear whether 
they set. aside sufficient resaves to preventi~lvcndes 
that can result from large claims. Regul~tors also 
question whether a collectively bargained pl*pa:emp
tjon iswarranted when aunion opeasIts doors to market 
insurance products to DQnunion employee groups. . 

Associate union met:nbetsbips occur when ulUon 
plans solicit members among employees of s~all com
panies. who are given the opportunity to join the union 
for the purpose of gaining access to Ihe uni~n's health 
benefits program and other assorted union-Sponsored 
services, such as dental insurance. aedit uDlons, and 
mail-orda' pharmaceuticals. The associale; members 
pay dues to the unions in order to particip* in these 
services. but are not pan ofthe union's bargaining uaiL 

Associate union members provide aailical source of 
revenue to the union. For example. the Mail Handlers 
Unio~ which has about 50,000 rull·time members, bas 
nearly 500.000 associate members who subscribe to its 
health plan and pay dues. The Internatio~ Ladies' 
Garment Workers' Union also uses associare member
ships, with annual fees averaging between $30 and SSO. 
Unions also see associate memberships as a good. 
method to sell the advantagcs ofunionization in an era 

I
of dwindling union membership, and empl?yers may 
"jew associate union memberships as a way ~o fend off 
true unionization of their work force while gaining 
access to health insurance at more anractive rates. 

It is not known how many unions offerl associate 
memberships. The total number of assoc.ia(e members 
was estimated at 300,000 as of April 1989. i 

I 

l 

Employee Leasin,.Firms 
Heallh plan organizers sometimes used employee 

leasing rl1'JDS to avoid swe regulation. nJeSe fll1l1S 
nominally hire the employees of many finns and lheD 
lease them back to the individUal employers on a con
tract basis. Leasing firms can offer significant cost 
benefits to employers by pooUng large numbet$ of 
employees from different businesses to provide ser
vices. Some firms that market this service agree to 
handle cenain adminlstrative functions, and often agree 
to providebenefits to theleasedemployees. Otberfums. 
however, engage in practices that are intended only to 
avoid state insurance regulation by selling up seIf
funded health plans for multiple employers. 

In 1983. fewer than 4.000 employees were leased. 
The cwrent number ofleased employees isestimated to 
be between I.S million and 2 million and is projectedto 
grow to 10 million by the year 2000. The National Staff 
Leasing Association (NSLA) estimates that cwreDlly 
there maybe as manyas 1.s00leasingfum.s. Oflhetotal, 
only 183 belong to the national association. TheN~LA 
is seeking to move the indusay toward self-regulation, 
because of a number of heallh plan insolvencies thai: 
threaten the existence of well·managed leasing finns. 

Until 1988. most leasing fions offering heallh cover
age were fuUy insured. acCording to an industry spokes
person. Then. in response I? largelo:;ses faced by IJl~Y 
insurers. premiums increased by30% to 40%, making 
the insuranceless affordable and causing many firms to 
switch to self-funding. Between 60% and 70% of all 
leasing finns aUTentlyse1f.jnsure their health benefits 
packages. Because they are the nominal etnployer. they 
seek preemption from state regulation as a single-em
ployer plan under ERISA. and claim to be exempt fJ:om 
state heallh insurance regulations. such as reserve re
quirements and benefit mandate laws. Often. these 
plans lack adequate reserves or do not charge sufficient 
premiums to assure lheIr solvency in the long run. 
Leasing fum plans that have become insolvent include 
ATS. American Workforce. CAP Staffing. Criterion, 
and Synesys. . 

Leasing firms are heavily concenlrated In FJonda. 
Texas. Oklahoma, South Carolina, New York. New 
Jersey. and California, perhaps due to the large cona:n
tration ot small businesses in these stales. A major 
impetus for their creation is to obtain low cost workers' 
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compensation Insurance. Leasing firms can secure 
lowerrazesCor workers" com~olibyc1aimingtobe 
a new fum without any prior claims experience against 
which to rate, or periodically ~ging the name of the 
leasing finn. leaving no claims!lrail for an insurer to 
check.. I i. 

Although llWlyleaslngllrms Practice soundbusiness 
principles. regulators have i~tjfjed major problems 
wirh some leasing finns. 'Ihese include defrauding the 
wodr.ers' compensation system; defraUding stale as
signed.rlsk pools; and acting as ~uIhorized insurance 
operations, whichposeconsider.,leriskforinsolvency. 
Regulators in sevenl soutbem 'states have expressed 
concern about them. given thallhe states' authority to 
regulate tbes.e firms is unclear. I . 

The insolverq of CAP Staffing demonsttates me 
I 

problems associated with MEWt-like plans offered by 
leasing firms. CAP Staffing was federally indicted in . 
1989 for &elUog phony employ~ heaUh insurance and 
otberbenefits to morethan 120en!tployersineightstar.es. 
Ovaafive-year period, theplan bilked cusromers out of 
millions ofdollars in premium p~yments and left more 
than 13,000 workers ~d famili~,without'health care 

) . coverage. CAP Staffing claime.d. its health plan was 
1Dsured by Travelers, when it wa$ actually self-insured. 

Investigators det.ermined rhal CAP Staffing became 
insolvent becauseItcharged ~~mswell below w~t 
was required to cava claims expenses based on actu· 
ari.al calculations. .There are obVious similarities to 
many MEWA plans, since C~ Staffing was self-In
sum:! and did notset asid.e teSenjes. priced below what 
was actuari.aIly sound, falsely advertised to be fully 
iDsurCld. guaranteed Issue. anclloperared outside the 

. purview of$lare insurance regulation by claiming to be 
a single employer. . I 

How MaDY MEWAs Exist? 

1bestudyfound that thereis oJreliableestimate as to 
I 

thenumberofMEWAsthatexisll1heSlUdycitesa 1991 
published estimate that put the

l 
number.as "at least 

3,CXXl." but stated that Ibis number is imposs.ible to 
verify. It is difficult to estim:ue uk number ofMEWAs 
because most operate as unli~ insurers, hoping not 
to be (ound or counted by fecletal or state regulatoIY 
authorities. There is a belief. how~ver. that the MEWAs 

) 
I 

. I 

that have come 'to public attenliOD as the resull of 
aimlnal behavior areonlyasmall percenrageofexisting 
MEWAs. . 

As pan of the study. stare Insurance commissioners 
were asked to estimate the total number of MEWAs 
operauDg intheirswe. Somesta.tescauld notprovidean 
estimate. Inolber states. theconductoo ofthestudy fell 
that the estimatemighl:be low because d:ley did nothave 

. a good mechanism for obtaining iufonnatioa about 
MEWAs unnl an insolvency occun:ec1. Similarly, the 
purchasers ofbealdl insurance policies cannot be relied 
on to accura1ely report that they have their coverage 
through a MEWA. as buyers ofMEWA plans are often 
unaware of the distinction between a MEWA and con
\'endow insura.m::e. 

Calculations «om a survey conducted by the Health 
Insurance AsSociation of America showed that 109& of 
the small !inns they surveyed reported that they were 
insured through a "multiple employer tIUSl" It is diffi
cultto translate this numbe.rinto an estimateofMEwAs 
because conventional insurance companies often place 
their small group business into METs, as described 
above. Also. other ammgements. such as associate 
union membersbips andemployeeleasing firms. behave 
in ways similar to MEWAs. Thus, a count ofMEWAs 
alone would not provide a c:omplere assessm-.nt oC the 
scopeofproblems associated with these types ofhea1d1 
insurance arraog~ 

Federal Regulation 

With certain specific excepr.lODS, "employee welfare' 
benefits plam" covered by ERISA include those estab-
Hshed by an "employe(' to ptOVlcte medical benefits. 
'1hroughthepurchaseoflnsurance or otherwisc." "Em
plo~ is defined to iDCludcanindividual employer and 
Iia group or associalion of employers acting for an 

employer." A group or aSsociation of employers can 

eslabIish a singleERISA..covered plan wbere the group 

or association can demonsttale Ibat it is a ""bona fide" 

gmup or association. 


The DOL has indicated that this staDlS is demon
stratedby examining. among olber things, who acrually. 
conuols the association. who actually controls the ben
efitprogram, when andwhy theassociation was formed, 
and what relationship existed among members ~ore 

Spen(!er'~ reselJ F(!b FeI'IIF's oDelDPlot'eebcaeftb 

250 S. Wack« Dr.. Suile 600. Olieago, lJUpoUl 606C)6.5814 (312) 99),7900 C 1991 "1 Chula D. Speeet1' It A..alOd..... lac. 
I 

http:assessm-.nt
http:number.as
http:ineightstar.es


. , 


. 
'-.' 606.01.-6 

8-21-92 

I . . . 
An Analysis Of Multiple Employer Welfare Arrangements: 
Types Of Enti~ies, How They Operate And Are Regulated 

, 

the plan began. Where several unrelated: employers 
merely execute a trusl document as a means ro fund 
benefits and where no genuine organizatio~ relation
ship exists among the employen, DO bona fide group or 
association of employers will be deemed to exist for 
purposes of aeating an employee welfare tbefit plan 
(DOL Advisory Opinion No. 89-13). . 

Under ERISA's deemct clause (see RR 606.•1), wel· 
fare benefit plans covered by ERISA are generally 
outsidethe reach ofstateInsurancercguJatio~ ifthey are 
self-insured. In the late 1970s and early 19~0s. several 
well-publicized Insolvencies oC self-insured. METa 
caused Congress [0 reconsider the issue of pp:emption. 
These METs claimed to be "employer ~ations" 
sponsoring employee welfare plans and refuSed to sub
mit to state insurance regulation. such as c:erUticates of 
. I
authority, reserve stand.ards. mandated benefits, and 
premiwn tax laws, Stateregulators felt that the language 
ofERISA appeared to protect these entiries. iHowever,

I 

ERISA does not require employee welfare p'ans to tile 
for preapprovaI. nor does it set funding requi(ements for 
~e1fare benefit p11l.DS as it does Cor pension plans. 

In an attempt to remedy this problem.! Congress 
amended ERISA In 1983. Under the amendment. a 
MEWA was defined as "an employee welfare benefit 
plan oranyot.beraII3ligementoffering any ~t to the 
employees of two or more CI.-nployers." fully insured 
MEWAs (those in which all benefits are gu~ 
under a contract of Insurance) must C()mpl'; only with 
state laws concerning resene aDd contribution require
ments. An othecMEWAs mustcomply withn:serve and 
contrlbutioDleqWrements andany other Insutmc.eregu
larion DOl inconsistent with ERISA (that is, States may 
DOt reduce or modify the fidudaJ:y or reponing require
ments imposed by ERISA). : 

The amendment also provided that the DOL was free 
to issue regulations concc:rning how non-~y Insured 
MEWAs might seek an ac1m.inistrative exenJptiOIL To 
date. lheDOLhas notissued su.c:hregularJons.: However, 
the DOL has provided opinionletters on various ERISA 
provisions, including letters on the applicability of state 
regulation to particular MEWAs. The DOL has consis
tently stared that MEWAs are subject [0 al least some 
state oversight I ' . 

Accordingly, MEWAs that are also employee wel
(are benefit plans must meet all of the requirements of 
ERISA along with any insurance requiremerus a state 
Wishes to impose, to the extent permittedby the MEWA 
provisions ofERISA As a practical matted however, 

I 

( 
most states do not regulate fully insured MEWAs 

except to the extent the underwriting insurer must 

comply with appropriate inSurance laws. Many states 

claim that when uninsured MEWAs market contracts 

for employee mediC4l benefits. 1bey are engaging in 

Insurance·companyaeonduct that should be subject to 

state regulation ot solvency and consumer protection 

laws. . 

Interpretations Of ERISA 

Even though language in the 1983 amendments to 
ERISA subjects all MEWAs to srate regulation ofsome 
son. sponsors of uninsured. MEWAs condnue to claim 
preemptiono! insurance laws by ERISA. One &tate 
insurance official said that a MEWA's typical response 
WheninvesUgated bythestateinsurancedepa:nmentwas 
to claim to represent a "bonafide employerassociation," 
and becauseERISA defines '-employe(' to include"em
ployer ~sociarions," the entity claims to represent ~ 
single employer under this definition, as opposed. to' 
'"two or more employers" uDder the definition of 
MEWAs set oue in the amendment. Thus, the MBWA; 
claims not to be a MEWA at all, but a slogle..employer 
welfare planexemptfrom statercgulallon. Statedepan ( 
m.ents ofInsurance often must challenge other illterpl&
lations, suCh as MEWAsponsors claiming to be collec
tively bargaioed plans, through expensive and time-
consuming litigation. ' 

State Regulation 

Telephone. interviews were conducred with offidals . 
in18state.departmems otlnsurmce1In on:ia'todiscovec 
the approad1es states use 10 deal with MEWAs•.As ODe 

might predict. strategies vary widely among the states. 
from virtUally no regulation. to imlXlsiDg only registta
lion requirements, to complete preapproval. financial 
standards, and monitoring. Seven! states said that 
MEWA laws wae pending or proposed In the stale 
legislature. 

The study found that Ihe extentofMEWA regulation 
did not neCessarily correlate with Ihe level ofsuccess in 
prevenring insolvencies. It also appeared 1bat market 
factors may be as strOPg an influence as a particular 

1The 18 stales weAl California, ConnediCllt. DeIawara, Flodda. 
Georgia, Mlinois. Michigan. Massaehusells.Missouri, Haw Yolk. 
Nonh Camina, OitIahama, OIGgOn. RhocIa IMnd. Te~. Ulah. 
Vilginia. and Washington. 

contInued on nextpage 
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state's approaChto regulation with regard to areas where 
MEWA promoters choose to locale or avoid For ex
ample, states lhal have a large nu~berof nonunionized 
small businesses wilh limited af(ordable insurance op" 
tions appear anrac::tive to MEW~. Pauems of regula
tion that emerged from the telephone interviews are 
described below. ! 

, 
NAIC'sAct i 
In J 982, the National Association ofInsurance Com

missioners (NAIC)developed a model act entided"The 
Jurisdiction to Determine JurisdiCtion of Providers of 
Realm Care Benefits Act." In ~ Ihe model act 
states that all health care benefits providers are pre
sumed to be subject to stateiDSUrm department juris
dictl~n unless they provide the dCpanmcnt with proof 
thatanolhergovcmmentagencypCnnitsocqualifiesitto 
provide those secvices. Any otlJeC claim ofpreemption

I 

will fail. About2S states have adopted this provision or 
some similar law. 

Regulators in states that use thb NAIC act to anack: 
uninsured MEWAs as "unauthorized insurance" point 
to its liiniwion: these entities claim to be exempt from 

I) 	 all insurance regulation underERISA. despitethe "pre
sumption" language in the act. these entities do not 
voluntarily approach state insur~ce departments. but 
are only identified when po1icYh~lders complain that 
the MEWA fails to pay claims, or~henagents call with 
concerns about low rate quotes. In other 'Words, the aa. 
is DOt very effective.: I 

Comprehensive Legislation 
I

Rorida, Michigan, and Virginla;havepassed compre
hensivelawsintended to monilorand manageuninsured 
MEWAs. Eachhas hadamarkedl~differentexperience 
under these laws. : 

i 

Michigan. Michigan passed comprehensive MEWA 
regulations in 1986. in response to a large local insOl
vency in the early 19805. Miclligan's law imposes 
requirements on uninsured MEWAs that mirror those 
placed on insurance companies. aDd also adds several 
new provisions unique to MEWAs; it applies 10 both 
domestic MEWAs and those "soVciting an employer 
domic::iled in Michigan." Michigan has nOl experienced

I 

adomestic ~Ainsolvency since the law was passed 
in 1986. 

Under the law. uninsured MEWAs must apply for a 
certificate of authority I post bond, and demonstrate 
financial viability before they can solicit business. 
MEWAs must be sponsored by a nonprofit assoc:iation 
of employers or employees that has existed for at least 
two years with some pw:poseolher than theprovision of 
insuranceto members. An association J11USt consist of at 
least. five members with a total of2oopoUcyholders and 
annual gross premiums ofat 1east $200,000. 

Other prOvisions in thelaw prevent conflicts of inter
est by employer ttustees. assure adequateintemal ad
ministration or (as Is the case for most Michig8l1 
MEWAs) a C:Onb:act with a 1PA, and tequire annual 
reports and examinations to assure continuing financial 
viability. Stop-loss Insurance is required at aS2S,(XX).. 
per-occunence basis; aggregate stop-loss insurance is 
optional. Michigan regulatoES belIeve that ,stop-loss 
limits. which can be upward of 51 milUon. are often . 
useless because most MEWAs will be banlaupt before 
Ole limit is meL 

Reserve and surpJus standards are also specified: the 
greatec of25% of aggregate premium contributions for 
the current fiscal year or 35% ofpaid claims in the year. 
Reserves may not fall below 2-112 months of yearly . 
premiums or (he MEWA must assess its p:>licyholders 
an extra month's premium. Only about 20 MEWAs are 
regulated. becaUse a large percentage of Michig.ants 
p:>pulalion is unionized and covered through collec
tively bargained plans. 

Florida. Rorida has had Jess sua:ess in assuring 
solvencyofitslicensed. uninsured.MEWAs. Atthe time 
the study was conducted, only five of the 28 plans thai: 
Rorida had approved UDder its law remained ftmction
lng, and three of those were mnning deficilS. Alllhe 
olhaplans becameinsolvent and voluntarily dissolved, 
or were forced into receivership by the state. 

Some of Rorida's standards parallel Michigan's. in
cluding allowing only bona fide oonprofil associations to 
sponsor MEWAs. Howeve£, Rorida's law difTas from 
Michigan·s in several- ways. Most significantly, "until 
n:cendy. the law did not set specific reserve and rate 
guidelines for MEWAs (0 follow. lnslead. the law pro

\ rep«) E _.S: on CIIlPIoy_ .......n.. 
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'Vided lha1 MEWAs seek actuarial gui~1 in seaing 
reserves, in pricing Ihe product. and in ~nlng stop
losscovera,ge. Rorida.receDdyc:hanged.itslaw(oallowfor 
assessmems of MEW1.3. to fund claims for diose that 

I
become insolvent and also to set reserve standards. 

The reasons listed by the inteniewee for
I 
the large 

numberofuniasuredMEW A falluresiD hissWeinclude . 
poor ratingpractlces, iDadequareornonexistdttcapitall. 
zation.·lack ofunderwtiting, poor financial ~ claims 
11lanagement, and poor reporting. I . 

Rorida was often named as the site of uoublesome 
I 

MEWAs that market in other states-uninsured 
MEWAs thathad notbothen:dto becomeli~under 

. Flodda's laws. Regulators in Florida have investigated 
sevenofrhese MEWAs, as well as eigh( associate union 
plans, and estimate that as many as 8()..lOO sdf-funded 
employee leasing finns exist there. ~ tryinl to 
understand lhesourceofFIorida'sreputatioDforharbor.. 
!ngmanyUDi.nsuredMEWAs.itisdiffiCUlttO~Oltoutthe 
effects ofdemographics from those OfthewCfkMEWA 
licensing law, especially because so manx MEWAs 
si,mply claim pree~ption from rheregUlatOryjproc:edure 
to begin with. I 

Virginia. Regulations in Virginia require [bat all 
MEWAs . apply for state licensure before Imarketing 
health coverage in the state. Ucensure re4uirements 
include a security deposit, maio.tenanCe 0" a defined 
minlmumsurplus andtbesameleve1or~josurers 
must maintain. and Ibe estabUshment of ·'risJc-SbariDg" 
agreements. The regulations apply to all Mif.wAs. but 
also contain a provision that allows fully insured 
MEWAs to apply for preemptionftom1he~tute ifthey 
demonsttate their fuUy insured status (Virginia regu
lates fully insured MEWAs only to Ihe eXI~nt that the 
underlying insurance'company is regulated, which is 
l)'pical of most states). I 

Virginia regulators have been inundated ~ilh appli
catiOIlS forpreemptioD-SSO at last count. ~egulatOlS 
explained that this high number may be a nrsu1t of the 
large Dumber ofUade associations headqUartered in the 
Washington.D.C.,areathatsponsorfullyins4redhealth 
plans for members. Only three plans attemPted to get 
licensed. and all three failed. Two failed to mee[ the 

I

stringent financial standards, and one out-or-Slate plan 
would violate its charter to market In Virgi:nia. There\ \ was a general sense lhat most uninsured ME~As could 

" riol meet the stringent financial standards imposed by 
'the law.. It is believed that most uninsured MEWAs 
h~~e remained "underground.'· I 

(
Slate Registration ~aws 

SevecaI states require all M£WAs to register before 

they can market in that state. Their success has beeIl 

lTlixed. In North Carolina, for eumple. ~ Jawrequlred . 

registration by all MEWAs within 60days ofpassagein 

August 1990. At the time of chc RAND study, no 

MEWAs had registered Ingeneral. regulators sutethat 

funy insured MEWAs comply with the requ1remeDts., 

but that unlnsured MEWAs continue to claim ERISA 

pree.mptioneven from simpleregisttadonrequirements. 


Broken Who Sell MEWA Products 

Severalstateshaveusedthe1rllceosiJlgauthorityover 

insura.nceagenrs and brokelS toprevemthe marketingof 

uninsured MEWAs. Forexample. Utah may revoke die 

license of or imposefines on a broket found to beselUng 

uninsured MEWA products. Utah and sevetal othec 

swes issue bulletins to agents remindiDg them of their 

llabilityunder state lawfor unpaid claims when they sell 

"unauthorized Insurance" that becomes insolvent. and. 

relulators havereceivedtipsleading tolqvestigatlons of 

uninsured MEWAs resulting from this pubUc:ity. In. 

Oldc:r to getaround these laws, however. some MEWAs 

are simply approaching clients direaly. eliminating the 

agents and brokers. As a teSU1t, disciplining agents and 

brokers Will have DO effect. 


Unauthorized Insurance . 

Without specia11egislation aimed atregulating unin

sured MEWAs, state insurance department officials 

attack them under state laws prohibiting 1he sale of 

"unauthorized insurance" (comp3.n1es selling products 

that Indemnify for health benefits but that have DOt 

sought to meet state requirements necessary before a 


. certificate of authority is issued). . Of comse. some 
MEWA opaarors eilher Ignore this posllion or believe 
that somehow lIley are exempt from ERISA; and with· 
out prior identification, offic.ials cannot attack these 
entities until theyn:ceivecomplaints aboutnonpayment 
of claims or questions teom agems concerned about 
underpriced products. 

Targeting "Pseudo-Associations" 

Most states have not passed special1aws regulating 
fully insured MEWAs, rationalizing that the insurance 
company that underwrites the MEWA must meet the 
capital. reserve. guaranfee fund contribution. and ol:her ( 

continued on next page 
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laws imposedon them to do busioilss in theltstales. This 
rationale fails to consider the problems that arise when 
a MEWA creates a pseudo-as~ation for marketing 
purposes only. : 

Some srares are laking steps tp address thiS type of 
problem with special legls1atio~ Only "bona fide" 
MEW As may martetin Oregon. An assoc:iatlonis bona 
fide Only where active employer ovets.ight exists to 
prevent abuse and whetetheassociation was notc:rcated 

I
solely to get insurance. Trustaa~gements must cover 
ODe or more employers orunions in the sameindustry. 
to assure that some kind ofpredi~andrisk-spead-
iDg occurs. The Jaw applies to bo~domestic and out-of· 
state insurels. The state looks with suspicion at plans in 
which tl1e trustee, administtarDr. ahd marketing agent are 
all thesameorreJatedjDdividualsdrentidesralhenhan tOO 
employee or assodation. As ofjlate 1990, 75 insured 
association plans had registered with the depanmenL 

I 

Regulation orTPAs i 
Several states have passed. or are planning to pro

pose, legislation regulating TPAs. Some regularocs 
believe Ihal 1PAs administer ~ost MEWA business,

) though opinions diCfered as to ~hetber most of these 
"MEWAs were poorly lUlL ~ 1PA regulations in 
DUnois~ for example, impose requirements that include 

. reporting on 'MEWA and associadon business, separate 
acc:ountiIlg for each dlent. resc::n1ng and financial scm: 
dards, and conflict of iDlerest prOhibitions. 

Policy Implications 	 I 
I

MEWAs havedeveloped as aresponsetosmaIlfmns' 
demand for health coverage at ~ordable prices. By 
c:laiming preemption from state regulation, MEWAs 
Canprovidehealthcoverage at a iowerpnce. However. 
they expose their participants to significant financial 
risk as a consequence of this lack of state regulation. 

MEWAs havesoughltoemul3leseIf-rundedemploy
Cl"sinorclerto bring lower..c;ost~thcoverageproducts 
to the market. However. the ~D study's findings 
suggest that the analogy is notexaCl Manysmall groups 
cannot be combined to exactly d~plic:ate the siruation in 
. a Single large firm. The ablIity of small rums to opt in 

.I, 

and outoftheMEWA makes it inherentlysubject to risk 
.selectlon Iha[ compromises the stability of the MEWA. 
Funhermore, aMEWAhas no otherassets to draw upon 
IfClalms exceed reserves. 

1be avoidance Of state reserve requirements and 
premiumtaxtshasbeenamajorfactorinMEWAs' ability 
to charge lower prices. As an::sult. MEWA insurance 
buyen are not prorectcd fIOm finaDdal loss, and they 
assume more risk because the safety features built into 
stale regulation are missing for MEWApoUdes•. 

It seems that many small firms do DOtUDdersta.Dd that 
they are lJ:earlagaddidonal risk when they purchase a 
MEWA product. and some MEWAs deliberately mis· 
represent the insurance status of their policies. How
ever. itappears that simply notifying potential coosum
as that they are buying a self-funded product is not 
sufficient. North Carolina, which has this regulatioi 
has been the site of notable MEWA failures. 

The resultS of the study raised a question ofwhether 
uninsured MEWAs canbe viable in any cilcumStances. 
State experience suggests "that registradon and discla. 
sureofuninsw:ed.statusdo notprovidesufficiemprotec
tiOD. The experience in Mic:higaq suggestS that when 
MEWAs are regulated in a manner similar to conven· 
tlonal insurance, they can provide a financially stable. 
lower-cost source of health coverage. Unfortunately. 

.si~MEWAs do engage in jurisdiction shopping. un· 
saupulous ope.f&tors may simply avoid stringent re
serve requirements by moving their operalio~ to aq. 
other state. 

The observation that MEWAs are stable When they 
are tteate4like conventional insurance companies is a 
two-way observation. One cost-saving fearure of 
MEWAs is their ability to sell coverage thal does not 
coverall the benefits mandated by state law. Consumers 
have demonstrated a need and a desire for this type of 
covenge. 

In conclusion. Iequiring MEWAs to operate under 
cOnstraints similar ro thosefaced byconventional insur
ance companies and eliminating &late mandates for 
slate-regulated insurers are two alternalives for provid· 
ing the small firm health careconsumt!t with affordable 
coverage. 	 WI " 

\ SIJe'I(!eF'~ IESt!:1 reb FeIJllFts _ ....p~be_lI.. 
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SENT TO ALL MEMBERS OF THE HOUSE OF REPRESENTATIVES 


May 3,1996 

Neil Abercrombie I 
United States House ofl Repre.sentatives 
Washington, DC 20515-1101 

Dear Congressman Abl?rcrom.bie: 
I 

The undersigned orga~izations, representing a diverse group of providers, 
consumers, employers 'and insurers, have joined together to communicate our 
common views on H.R.3103, the Health Coverage Availability and Affordability Act 
of 1996. We urge you ~o contact the Members appointed as conferees and 
request that they: I 

'I 

• 	 Support the group portability provisions in H.R.3103; and 
• 	 Oppose the provision in H.R. 3103 that would exempt multiple employer 


welfare arrangements (MEWAs) - a type of employer purchasing pool - from 

state regulation and would rely solely on a new federal licensing and 

regulating structurelfor MEWAs .. .
, 

We strongly support portability from one employer health plan to another. The 
provision would alleviate "job-lock" for as many as 23 million individuals. 

I • 
1 

We are deeply concerned. however, about the House language that would 

preempt MEWAs from jstate regulation. We believe that Congress has not 

adequately considered this complicated and technical issue or the serious 

unintended consequences that would occur if the approach became law. 


The unintended conse~uences of passing such a law would include: 

• 	 Preemption of state consumer protection laws su'ch as reserve 
requirements to guard against bankruptcy, premium rate limitations, minimum 
benefit packages and consumer grievance procedures. This is especially 
troublesome given Ithe history of financial problems and fraudulent practices 
with many MEWAs -- the General Accounting Office (GAO) has identified 
hundreds of millions of dollars in unpaid claims by MEWAs that have left 
hundreds of thousands of subscribers stranded. 

, 

• 	 Destruction of the integrity of small group reforms by allowing MEWAs to 
cherry pick the healthiest subscnbers -- leaVing the remainder of the insurance 
market with higher premiums, State small group reforms intended to assure 
affordable and adequate coverage for all small groups would be totally 
undermined. 



Once again, we are concemed about the grave consequences of exemption of 
MEWAs from state r~gulation and ask you to oppose this provision in the 
conference agreement. 

Sincerely, i 
I 

AIDS Action Council! 
AmeriCan Association of Nurse Anesthetists 

I 

American Chiropractjc Assoqiation 
American College ofNurse-rv,idwives 
American Counseling Association 
American Federation of Home Health Agencies 

I 

American Occupational Therapy Association 
American Optometric Association 
American Physical Therapy Association 
American Podiatric Medical Association 
American Psychological Association 
American Speech-language-Hearing Association 
Atlanta Health Care Alliance 
Blue Cross and Blue: Shield Association 
Citizen Action 
Health Insurance Association of America 
Independent Insuran'ce Agents of America 
Justice for All : 
National Association of Childbearing Centers 
National Association! of Health Underwriters 
National Association' of Retail Druggists 

National Association, of Social Workers 

National Community iMental Healthcare Council 

National Multiple Sclerosis Society . 

Neighbor to Neighbor 

Opticians Associatiop of America 

United Church of Chl-ist, Office for Church in Society 


.1 
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Bob MiII~r 

May 13~ 1996 

Also sent to: 
The Honorable Robert Dole Speaker Ginqr1eh
Senate Majority Leader 	 Senator Da.sehle 

. . United States.Senate Congressman Gephardt 
S-230 Capitol Building 
Wa.sb.ington, DC 20510 

Dear Senator Dole: 

On behalf of the nation's Oovemors, we would like to offer our COIDl1WltS as you begin. your effortS to 
reconcUe the Health Insurance Reform Act of 1995 (S. 1028) with the Health Coverage Availability and 
Affordability Act of 1996 (H.R. 3103). We believe that your efforts tD reform the private health 

I 	 . 

coverage market arc an important first step and you arc to be commended far your actions. We would. 
however, like to share with. you our CODCen1S in a number of areas that should be addressed by the 

'. conference committee. I 	 . . , 

Group to Individ1l41 P~11IIbility. Both the House and the Senate bills comain provisions that are 
designed tD improve pon3biUty in the group to individual market. Addr:ssing the needs of persons in 
the individual mel small group market Js esscntiallf we arc ever to improve a.cccss to affordable health 
care. Both thc House and the Senate are to be commended for addressing this difficult issue. The single 
largest concern is the pclt¢ntial for risk segmem.ation in the market aDd both bills are likely to lessen the 
problem. However, we are ccmcemcd that there is a greater opptttunity for risk segmentation in the 
House bill thaD. in the ScPa.te. The House language calls for guaranteed issue of a benefits package 
Whose value is not less than the "weighted actuarial value" of other packages in the market or offered by 
the same insurer. We ~ that this could give insurers and health plans the ability to create packages 
thll.t might segment the market by virtue of the benellts offered. In short, we prefer the Senate langua.ge 
for this provision. 

Both the House and the S~ language allow states to develop their own portability mechanisms in lieu 
of tlle federal Standards. :In both cases, the Seaetary of the U.S. Department of Health and Human 
Services baa discretion ih approving those alternative metbodologics. In the House language, for 
example. a state altematiJe to the federal staadard must demonstrate that it is "reasonably designed" to 
meet the goals of guaran~ that a "qualifying lndividuar' is able to obtain uqualifying coverage" that 
complies With the bills requJre:ments relating to preexisting condition limitations. However, there is no 
clear guidance for the seCretary on this point nor cleat criteria that would be used to determine if the 
state m:ets this test. As S. 1028 moved. toward the floor last month. we were able to' work with 
Senators KassebaUm and. K.enncdy to assure that their bill contained safe barbers which permitted 
automatic approval of certain state alternatives and limited Secretarial disa-eDon in this area. The 
autbority of the Seaetary:must be clear and restricted We believe that'neither of US is interested in a 
complicated regulatory ~s that could result in protracted litigation in order for states to be creative 
in this area. In shott. the sbate language must serve as a guide during conference.

! 	 . 
I 

I 
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MEWAs and VHIAs. We agree that there is a need to place further regulalions on MEWAs and 
agree UlaL there is a need to eipand OPPon:unities for smail businesses to purchase affordable 
hea.ltb. insurance. However, ~ are extremely concerned about the provisions in the H.R. 3103 
concerning self-funcIec1 multIplel employer welfare lllTangcmem.s (MEWAs) and volUllW'y health 
insurance associatlcms (VHlAs)I, and recominmui that you work from the language in S. 1028, 
While we had u.ncJemood thatl there were meaningful sate harbors for the stat.e.s in the House 
language, carefull'eadIng bellesJsuch an interpretation. We believe that some of the safe harbors 
far states are substantially und.ercut by a.ccompanying statutory language. Moreover, the safe 
hatbors ,contain utbe.r ambiguoJ.language that might be constnled by. ,the couns to further limit the 
scope oftb.e sate harbors in the ~tutory language. 

At this time, we will not offer jPecific examples supporting our concerns. Others. including the 
National AssoaaLiun of Insurake Commissioners (NAlC) have IDd will continue to provide 
fu:ttbe:r details of the relevant ~ovisions. From our perspective as chief executive officers of 
states, we believe that the MEWA and VHIA provisions in the House bill run exactly counter to 
the steps we find advisable and Dece&sary to contimJe improvemeDts jn the health care market. We 
do not need to look too far intO ~ past to find traces of the adverse consequences of unregulated 

I 

and poorly regulaW entities. }Vith respect to MEWAs. the problems were so significant that 
Congress acted in concert Wltll1tbe states and the U.S. Department of Labor to assure that these 
problems were com:cted. 'l11eSF cooperative federal and state actions were the right thing to do. 
Now is not !he time to tev~se the trend. Now is not the time to rc:duce state regulatory authOrity. 
a2Ui now is not lh.e time to destabwze the individual and small group insurance market. These 
provisiOns should be struck in c4nfem1ce. 

I 
Protecting SIIIU Rsp/l1JJ.on 0 Imuranc,. As we said previously. maintaining and ensuring a 
meaniDgful role for stues in gulation of private health insurance is essential. Our reading of 
both the House and Senate bills cst that you agree with our position and that the language has 
been crafted to maintain state a1:1tbority and flexibility. That is. responsibilities have been 'saved' 
for states. and the stares can gu beyond the minimum federal standards. Unfonunately, we believe 
that the House legislative langu~e has been drafted in Ii fashion that it is much mare ambiguous 
than the Senate language on Ul1~ point. With the exception of certain clear savings for certain stllte 
la.ws. state laws are pre.emptep ill areas "specifically addressed" by the bill Since the bill 
"addresses", at lCWit mlnlmally; many areas. the preemptive sweep of these provisions could be 
very broad. however unintentional. For example, Section 131 requires guaranteed issuance of 
coverage in the small group mai-ket. The small group market is later defined as groups of at least 
two but fewer than 51. III a ~et of states, smail group rdOrms include group 5izc of 1 and in . 
some cass groups la.f~er than SO. The relationship between this federal preemption and state law 
is confusing IlI1d ctmU1 r~ult Ih jUdiCial interpretauOII.5 dlminlshlug state regulatory autbority to 
enact laws with broader guanllit.eeu i~sue requirements. By contrast. the savings language in the 
Sen.e.tI: bill is much less ambl~ous retaining state authority. We believe that the ambiguity in the 
House langui8e is uninI.tm1.tllDHl. aM \\Ie are ready to work with conieree staff and the NAIC to 
correct the fmal conference languge. 

http:Sen.e.tI
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'Ibank. you again far your attemion to our c:oncerns. We are committed to changes in the nation's 
health care system that e.x~ands the availability of affordable coverage to all Americans. Your 
wark has been commendable, and. we look. forward to working with you in this most important 
area. \ J;~ . 

\ 

Sincerely, 

Governor Bob Miller 
Vice Chainnan 
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". May 31p .1996 
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u __....L.le N 0" ftn..k .' I, ' 
DLlUW.1iIU ewt 111...__ "." I . ' " ," . , "" 

Speaker of die House of.~t.atives 

WasbinstoD, D.C. I. 


. '+: ,
: f " \ 

'Dear Mr. Speakei: 

! , 


". We are writiDgto expn:a$',~ OpP.JSitioD ~ ccnainpl'OYisions afHR 3103. thC Health 
~overage AV3i1abiJity and Affordability A~' of 1996. This legistalioa. u passed by the :uou., 
c:ontaiDslauguage that would preempt state !JI8I)dated benefics ..w other laws for small euiployet . 

. pwdwinS. pools, called M~~ BmploycrWc1farc Amngcmaatl·(MEWA~) and voinntary 
Health lnswancc Associations (VHIA5). ,Tbis would· have an extremely Degative effect on ' 

. conmmers--especiaUy womeu aDd children. 
, ! .."'. 

TIirougboutthe l04th cl,npu wo',haveheanilbout the wiJdonl' Ofthestatei:&nd the .' 
virtue of allowiDgltates 10 ~ u theY .... fit. But BJ13103 would allow MBWAa Ind··· 
VBIAs to evade impar1anC 1CaSc' Jaws tbat pi'Otect WOIllal ad chiJdrcD. AccordiDI tD an Apdl 
15, 1996 report by the ~'~&Offkci' .some Of· the. most . common ,~eirt&
mquired by stides are: .. : ' ' '" 

I 

I ' 


• MAMMOGRAPHYI SCIlEENlNG, . 
• PAP SME..UlS : " ' 

, • WELL-CIIILD cAilE and . 

• MATERNITY CARE, " ' ! 
,;,' Health c:am professionals and parialt advocates have worb:d bard 10 perIiWId&;.·states to 

n:cognize tho impartana: of ~cDnctbese health ncc:d,s.., All of thea .......~ be 
eJlmlnated by the,pUUaeotJlll3103. ' ' ' 

• . 1 ' 

We an:'iD favor .Ot&i~ s,.n hI.Siacura the abi1ifJ to joiDlOIotber In..order tpha-ve ' 
~~ power in the health ~~ 1be XassebtllmlX«tned, JtailladOn.. $ 1021, 
'alJowJ thczc busineuc& to fotIn 'purcbuioa ooopcasivcs in Ol1Icrr.o ~ IiriIlp without 
evadiDc the decisions made by: the stale Je&isJaton &ad .cm:.mo.tS. 'l'betftoIe. we ate iA favor 
ot dmpping the. House p~s OIl tbeac iuua. in coofen=al:emd adopCioD of tbc·.3ma te 

, pnwisions. We are hopeful ~ a CODfc.raw:e will 0CQIl' and that i& .m ProduCe mcaaiPJful 
leaislation 'WithOut po1iticaD.y ~isiv.1DC'.IIURlI. wbich would oaly serve to dc:IaU this leafslatiob. 
and depive Our conscituents of much neafod· RloriD. 

, .. j'... 

~£J~ •.:&6s.tA~.·.·. 
'I 

B1anc,~~~om~~'" ... .'--sutma B. ly, .C:. "., 
I 

, ' , , 
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I> .' ':4,Senate Majority Leader (,,', ' '" . ', 
• ,. ". 1 .' ~ ,';"

. United States Senate 
S-230Capitol Building 
WashIngton', [),C.205.1O , .> ,1 , , ~_ '.,J, , " . '" I.",', . " (, '. 

'-".J 

'. .': .:Th~'Honorable ,Newt Gingii~h"" 
-',', : 
" ,:.! • / ;'Spe8k~r o(the House' ! ,,' 

", H33, The C~pitol ", 
" ',' ' 

Washington, D.C.' ,20510 

", " ," '" I'" I,. ' 
, " 

" , 

, Dear ,senator Dol~ a,nd Mr. speaj:e,r:", 'i;,,:,::'?):'~/J ':',:r '.:,,';,:::,,; . ',':',' ":, ,,<Y', )~"".\', ; , J,', 

On' be~alf of the National. Confen!n'ce, ofii~tate Legislatur~s'('~NCSL")'alJd the ,National 'As,s,?Ciati,on of 
'. . . . I. ,".' , . " .'. .' '.", . 

. Insurance Commissioners' ("NAIC") Spe,cial Committee on Health Insuran,ce C'NAIC Coml11ittee'~);'we' , 
:. '_: t, ," . ';' ". " l' J., ,": J :'" , • \ , ' 

. are writing to express',our views ~el~ting'toH.R. 3 r03and S. 102~, recently~ ,passed by the u.~. House of . 
Representatives and the U.S. Senate, respectively. ' " , . ' 

,,,', :!h~,~~~l.;;ab;p~~isa:,~,gru1'~~tiO: ~~~ed.t~~f~~ t~elegiS!a!o~"idSlaffS <)f!he na~ion'S 50 ~;'tes. , 
'ItS commonwealths. and territories,' and the '.olstrlctof ColumbIa. The, NAIC, 'founded.1O '187,1; IS our . 

"'. nation's oldest association ofstatJ officials:If~55 inerribers ~e the ~l)i~n~~urarice regul~tory' qfflcials of' 
:':tti~:50 states/the DistrictofCdlurTlbia, andtQe fou~ ·U.S. territories.,,:.TheNAIC COmmittee, Which .

'. ." '. . I..· '., ,. ' .. ; , " ) '.• ; '" '. '. 
consists 0(;37' of the, states' 'chief reguhltoryofficials, was. established' by ;NAIC members to. ,reYlew .' ..' 
federal health insurance irtltiativek affedlrigst:lte insurnncereguiation. '.':>::. ';,: '. ' , ". '~., ":" ' .. . < . .. 'r .', :' ",l: , ,; .. .<;.:, " ,.. " . "". " ' ' 

,We believe that the Conferenc~ Committee, once. appointed to. resolve '~he differences ~et~een the 
proposals,. will have ,a tremendous' opportunity' to' approve legislation,to ehhailct consumer protections 
ahdportability in.~ealth cat~co~er~ge: Hciwe~e~rt .the conferees' \Yiif~lso',~ave to.resolve a significant 

:' difference betw(!enthe ,tw.o bills i'nth~'areaof state authority over insu,rance as t~eyattempt to reconcile 
two vastly. different approaches tderrip\oyer group purchasin'g an;angemertts.,.';'· .' .', " " 
, . .', .', .. '" . "'" '., ' , '. '.1. '~i:':' , .. " ',.. ...'. "'",",', " ;,' ',!';' ,.:" '. . • , .... ' 


, Gommendably" the broad outline~ of,the federaLportability ~tandard~\'v,ith,ini ~o!h H.R~ 3193 and S. 1028 

reflect" and thereby'acknowiedge. theeffic:i'cy of already existing state reforms. However, the 


. '\ . acceptallce ill cOllference ofTitl41, Subtitle C ofH.R. 3103 w.ouid,a{best; severelyund(#rmine, an4 at, 

worst, potellti'ally eviscerate, th¢ hisiQric,,"ole 'of tlut. states (lS regulators, .it,lnoyatdrs .~nd itrip,lemento;:$,; , 
of healtli H,surer solve"c~, inJrketcoiJduct mid, healtlzi,;surance reforfn, p'olicy~ "W~'~espettfull)', 
reques'tthatCohgress continuefq~e""mlndful "QfJhe ability of 'the states to .!!xperime'rit' witp nov~l' 
solutions tOllewanq'd~yelopi n¢ 'problemsirii tne"~re~s:llOder their jurisdi9tlon 'in.drejeCi thisse~tion, of 

, :RR. 3103 .in' c6nfer~nce. Such an action would bt{consisient with the articulated goals of the 104tti, 
,'Corigres's ,to minimize , .. the ,cent~alizatioii .of' governmental authority in a' large, expensive 'f~deral 

, ',bureaucracy. Thestiltes hav~:den\onstnitedi and ,c6~tiriue to. d!!monstrate, responsiveness ah,d conc'er~ for 
", 'the 'insurance marketplace and its ~dnsumef~,~tates rrlU~t b,e' able to continue in thj's important role. :". 

' ... ~~', ,', , ... ,.';' " " "-"(1' ': ,.",'.':,; '. ":,":',':'> "'. '";""',:'.,, ,::: ';' 

. l' 
.. ' 

, ) .. 
'I'• J '1 

L· 
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I 

As detailed herein, the acceptance of H.R. 3103' s sweeping and preemptive provisions relating to self-
I 

funded Multiple Employer W~lfare Arrangements ("MEW As") and Voluntary Health Insurance 
Associations ("VHIAs" -- a type of fully-insured MEW A) would have a deleterious effect on the 
integrity and force of state insurance regulation, consumers and, the insured marketplace. Such a 
decision should not be taken lightly. These provisions are, at their core, utterly inconsistent with a 
philosophy supportive of the statFs' efforts and authority relating to health insurance. 

In this letter, we would like tq e111phasize the following nine points: 
i 

• 	 The extension of portability reforms to beneficiaries of self-funded health care plans governed by 

the federal Employee Retirement Income Security Act ("ERISA"), a concept contained in both H.R. 

3103 and S. 1028, would significantly enhance consumer protections in the area of health insurance 

reforms. 


• 	 H.R. 3101 's provisions rel~ting to MEW As preempt state authority ()ver those entities, including 

solvency regulation and, as 'to both MEW As and VHIAs, undercut state authority and flexibility in 

the area. of health insuranc~ reform, would harm consumers, and should be rejected in favor of 

Section 131, Subtitle D of Title I of S.1 028, "Private Health Plan Purchasing Cooperatives". 


I 

• 	 The "savings" provisions added to the final H.R. 3103' s MEW A and VHIA provisions appear to 

preserve state authority and Fertain state reforms; however, these "savings" are severely curtailed by 

complex layers of exemptions from these "savings" provisions and ambiguous legislative provisions 

that could be gamed. . 


• 	 The legislation must clearly! protect the states' ability to go further, and continue to innovate, in the 
area of health insurance reform. 

• 	 If the conferees accept H.R. 3103's provisions relating to administrative simplification, the 
interrelationship with, and ~ffect upon, state laws addressing data collection and confidentiality of 
health information should be clear and state flexibility retained. 

• 	 The legislation should clearly set forth the types of state individual market reforms that meet the 
legislation's requirements. !Objective criteria, as contained within S. 1028, best guarantee that the 
minimum federal standards will not have a chilling effect on state reforms of the individual market. 

• 	 We continue to recommen~ limited amendments to current provisions relating to Medicare anti
duplication to allow policies that sell long-term care benefits exclusively to coordinate their benefits 
with Medicare. I 

• 	 The provisions governing ~he tax-deductibility of, and consumer protections for, long-term care 
insurance should clearly protect the states' ability to enact more stringent requirements to enhance 
consumer protections in the area of long-term care insurance. 

I 
• 	 State enforcement authoritYI in the area of health insurance should be retained, except in instances 

where states fail to substantially enforce the applicable standards. 

Impor~ant Extension of Consuimer Protections and Portability Reforms 

We commend the provisions in ~oth S. 1028 and H.R. 3103 that extend portability and other reforms to 
individuals covered by self-funded health care plans governed by ERISA. As you are aware, these 
reforms are already available to most beneficiaries of insured products. The NCSL and the NAIC have 
long called for a more "level plhying field" in the marketplace in this area. We believe that the core of 
the group-to-group portability provisions within both bills will benefit many consumers who currently 
suffer from "job-lock" or th~ reimposition of preexisting condition limitations when they have 
responSibly maintained continuous health care coverage. In addition, the underlying structure and goals' 



I' 
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" 	 , '. 

. ,of the provisions in both bills: relating ~oportability from the group to indiviclual"market ';lppear to 
attemptio preserve state'flexibility in this area white also attempting to' ensure meaningful coverage 
options. :' .: .. .. 

, 'I ,,' ,'" ",.", , , . 	 , 

'Howe~er.'as no~ed below, each ~iII's portability provisions are d~afted'~,om~what differently and havethe 

potential to interact with state laws in a different, and in some instan~es preeQ'lptive, fashion. even if that 


, was nQtthe intent. As the cOilf~rees discuss and negoti~te severallargefpolicy differences between the 

bills, w,e hope that' attention wil~ be paid to some of the more "technical" differences between the bills 

which have significant consequences. We continue, to offer, to help work with you toward'the goal of 


. setting.,dear, minimum' federal ptanaard~,w!llch q~ not seriously alter, or ,place into jeopardy, states: ' 
existing authority over insurance,~ , , 

, .. 
I ". ; ',"1 

'Damaging Effects ofProvision~ Relating toMI!;WAs and'.YHIAs \. 
c, 

H.R. 3103 and S. 1028 take ~ery different ',approaches t~ the issue ~femployer, group purchasing 
arrangements. The contrast be~weenthe ,bills' "approaches on this issue is,striking and' of:momentous 
import to consumers and state authority over the health care insurance market. S. 1028's provisions 

. rela~ing ,to private health plan ~urchasing cooperatives would. largely complement state authority .over .. ' 
. health insurance and ',state insurance reform efforts. In contrast:' H.R. 3103's' MEWA andVHIA 

provisions would significantly i undermine state. a~thority ,and state-level solvency and consumer 
. , 	

protections in the ,area of healthIinsurance,' as well 'as state~level insurance reform efforts .. As we hilve 
stated bathe past, we strongly oppose Subtitle C ofTitle 1 Of H.R. 3103. ' , ' 

"' !. 

, 

. Notably, the fi'~~1 provisions in the House bill in this area ~ontainseveral differenc~s from"the original 
'H.R,. 995. ' At first glance, the fi~al.language appears to attempt to save certain state reforms;, However, 
the final :Ianguage contains ambiguities and a confusing series of exemptions. This labyrinth guarantees, 
and at worst might be read to ob'fuscate, its net effect: the pro~isions do not meaningfully preserve state 
authority and reforms. We wo~ld welcome the opportunity; to discuss the issues raised by the many 
layers of .the ,bill's provisions in tlhis area:. A brief synopsis of,some of the issues includes:' .', 

, " ,., . i ' '. ' ,.; "i " " , 
• 	 The bill contains four layers qfexemptioris, iricluding exemptions, from exemptions from exemptions, 

whose' con~itions are extre~ely vagu~ and therefore ',open to varying interpretations and possible' , 
u. • ., '-j . ••gammg; . ," .' i .' '.' ' , " . . , . 

• 	 , thebiH's "savings" provisions do not clearly pre~erve'states' abilities to regulate the exempt entity, 
even in those states that maY,be ableto apply some of their small group laws to such plans; " ' 

'. 	 the biW s' notice' and enforc~mentpro~isi~nsare~oefully inadequate if their aim is to provide the' 
states with a meimingful way to intervene in the activities of entities which are operating outside of 
state or federal Jaw; and I , ' .', I 

•. 	J~e ',bill's "class exemptions';' and "transition" periods provide entities with an opportunity to operate 
• for a significant amount of time without receiving full certific~tion from the Department of Labor 
th~t they meet,the bill's requirements. ' 

i ",," ,,', 	 .' .' "", '" ' I.." . . 
These are but a few of our conter-ns with this Subtitle. However, through these provisions, 'and other 
criticisms we ,have" there runs a 'common theme:, .the strides made by ,the states in the area of in$u'rarice 
reforms and stamping, put fraudulent' health care phms are threa,tenecl rather than preserved. If this' failure 
was unintended, we offer to help you better understand its likely effect., These proviSions ask the 'states 
to a(;cepta serious impihgementi~pon their autHority in ~x.~hang~ for ~ very uncertain, and likely shaky~ 
future for consumers and state poltcymakers.,· , . , , 

:', ' '.',', 

, ',. 	 . '" t, 
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State Flexibility 
, 

We understand that members of the House and the Senate intended that the portability and insurance 
I 

reform sections of their respeftive bills build upon existing state laws and preserve the states' ability to 
go further. The NCSL and the NAIC Committee respectfully request that the conferees carefully craft a 
"savings clause" that reflects :their stated intent that federal standards operate in harmony with existing 
state law as well as their continued recognition that the states remain the primary regulators of the 
business of insurance in the United States. The "construction" clause in Section 201 of Title nof S. 1028 
more clearly reserves flexibilit,y to the states in the area of insurance regulation and reform. 

Both bills' approaches to preemption raise some issues of ambiguity with respect to their effect on state 
law. Some level of uncertainty is possibly inherent within any attempt to craft legislative language that 
accurately reflects the framer~' intent on every possible question that might arise in the course of a 
federal~state partnership, such as that contemplated under the bills. , 

i 
S. 1028 saves state laws related to specific areas of health insurance reform "that are consistent with, and' 
are not in direct conflict wi~h, this Act and provide greater protection or benefit to participants, 
beneficiaries or individuals". Tn addition. the bill saves certain state laws that might otherwise be found 
to be in "direct conflict" with t~e group portability provisions of the bill. In the area of individual market 
reform, the provisions allowing for state alternative mechanisms appear to set forth the overriding test for 
state individual market reforms. If this is an accurate interpretation. we believe that this test currently . 
contains ample flexibility for (he states in the area of individual and group market reform. We would, 
however. welcome the opportunity to provide you with examples of the types of state reforms which we 
understand to be protected by the bilJ, for possible inclusion within legislative history (preferably within 
a Conference report). 

It is our understanding that H:R. 3103 similarly seeks to allow the states to go further in the area of 
insurance market reforms. In ifact. additional amendments made during several committees' markups 
further enumerated savings for ;some state reforms. We appreciate this intent; however. we have serious 
concerns that the current provisions of the bill would not effectuate that intent. The bill laudably 
attempts to limit its preemptive!effect. However. it does this by limiting its savings of Slate laws to those 
laws relating to matters "not ~pecifically addressed" in certain sections of the bill. Because the bill 
touches upon several areas of i~surance reforms. however cursorily at times, state laws that relate to any 
of these areas are in jeopardy. We believe that members of the House did not intend for their legislation 
to have a chilling effect on iimqvative state-level insurance reforms and would welcome the opportunity 
to work with conferees of both Houses to craft language to address these concerns. 

Individual Market Reform 

S. 1028 and H.R. 3103 each cqmmendably attempt to set a minimal federal standard to guarantee that 
individuals who have been covered under a group health insurance contract for a set amount of time have 
access to health insurance coverage. Importantly, each bill also provides the states with the ability to 
"opt out" of each of the bill's standards if the state program meets certain set criteria. Prior to passage, 
the sponsors of S. 1028 made \ technical changes to their bill as originally introduced to lessen the 
discretion of the Secretary of the Department of Health and Human Services ("HHS") in reviewing a 
state plan. Both bills give the' states an ample opportunity to correct their plans in response to the 
Secretary's concerns. However,! S. 1028's criteria for alternative state plans are a bit more objective. It 
also reserves the opportunity to 'recognize models for individual reform currently under development by 
the NAIC. We find both of these aspects of S. 1028 to be worthy of incorporation in the final bill. 



:,
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Importantly, we would like to alert 'you to'ii'possible drafting errorwithinH.R~ 3103 that could have the 

", possibly unintended effect of limiting statesf abilities to go further in the· areas ,of individual reform. The 
bill only clearly saves the states' ability to implement certain reforms and offer coverage beyond the 
scope of the bill's requirements1 therefore, there remains an ambiguity as to whether a state could require' 
insurers to make coverage availkble beyond the bill's scope. This ambiguity is likely. unintended 'and we 
·can provide technical, <iraftilig spggestions should you desire. ' , ." 

In additi~n. we would l~'ke to J.~i~e questions with respect ~o the: definition 'of"quiuifyiri~cover3.g~" 
· within H.R. 3103. It is defined ~s: "the weight~daverage actuarial value of the benefits"provided by an 
individual insurance carrier in that market~ or, at a state's option, provided in the state's individual health 
care insurance market overall. This concept has not been widely tested in the marketplace and would 
appear to lodge significant,discretion in the hands of the health insurers with respect to benefit package 
design, and the possible use of pfackage design as an indirect means to attract individuals with low 
~ealth care needs, while dissu~ing its purchase by "higher risk", individuals. S. 1028's explicit and 

. ' ,opjective safe harbors forstat~ individual market reforms, which'do not/constniin the states, to. a 
,I' " 

·parti~ular, a,nd ambiguous;definition of "qualifying coverage", better ensure the goals of meaningful 
, I, ' " 

portability and state flexibility. j" . 

Long-Term Care Insurance 

, '~9!hS. 1028 and H.R. 3103 coptain provisions, with slightdifferences~ relating to the tax, treatment of 
:long-term care insurance: ' ThFse ,.provisio~s are extremely iml'.ortant because the deductibility of 
'qualifying policies will likely d,rive the direction of the. marketplace .. Nonetheless,·it appears that the 
,states could still impose additio~al standards beyond those set forth for federal tax deductibility. This is 
less clear in the section governing consumer protections. We would ask that the states' latitude be made, 
clear in both sections. i 

During the debate over S. 1028 6n the Senate floor, Senator William V. Roth, Jr. provided ,the Jollowing 
response to a conc~rn raised b~ Senator Edward. M. Kennedy on whether the provision retains states' 
ability t.O enact more stringen~ . long-term ,care consumerprotections,"'[I]t is~ot"the intent of the 
leadership amendment to preduqe States fr<;>m. enacting stronger long-t~rm care consu'mer protections.' A 
clarification of this issue "can pe addressed in the conference report to the bill if necessary:' See 
,Congressional Record, April 18,,]996, p; S 3608., ' ' 

,.We appr'eciate this statement of lintent relating to.state flexibility and would ask for clarification on this 
"pOint. This is especially important since the bills' provisions do not contain the same,level,of consumer 

protections as curr~nt NAIC>mol:.tels and state reforms in sever~l areas.· For example; the' bills contain a 
very different approach from t~,b,NAIC models and state reforms in their definitions of: 'and conditions 

. for,. :'benefit trigge~", or eve.n~~~hich cause apolicy's coverage to "kick in." Unless the possibility,of 
addItIonal state reqUIrements Isr;nad~ absolutely c1ear,states might not be able to enact greater consumer 
protections. . ' 

i. 
The possible preemptive effecti of each. bill's section relating to consumer protection standards is 
par.ticularly stark. !he re9.uire~~nts withi'n the bills differ from the NAIC's current Long Term Care 
Insurance Model Act "nd Regulation. In fact, the consumer protection provisions of the bills reference 
an earlier NAIC m9del th,aLdoesinot have, among other areas, current provisions in the area of insurance 
suitability. As the NAIG"arid m~ny : states have taken ,further steps than those contained within the bill, it 
is imperative that this flexibility; be retaine<i. This section does contain language allowing the states ,to 
enact requirements "not in cOl1flict with or inconsi~tent with" these provisions. " Does this clearly 

'. ' 

t
" I :,.,' ."" .' , 

" , 
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preserve states' ability to go beyond the bills' provisions? We would ask for amending language in the 
preemption section to make this clear .and would prefer that the clarification be made in legislative 
language. I 

I 
I 

Administrative Simplification· 

H.R. 3103 contains a section <;)0 Administrative 'Simplification not contained within the Senate bill. 
These provisions have a potenti<llly sweeping effect on the information gathering and record retention of 
personal and general health information by state regulators and policymakers. Our initial examination of 
these provisions raises three primary concerns. 

First. we recognize and appreciate the bill's provision that exempts from preemption those state laws that 
are more stringent than federal ~standards with respect to the privacy of individually identifiable health 
information. However. this exemption does not entirely alleviate our concerns because the bill does not 
specify the federal standards g6verning the privacy of individually identifiable health information, but 
leaves such standards for promulgation by the Secretary of Health and Human Services (HHS). It is 
therefore impossible to know how the legislation will affect the existing requirements of various states 
relating to such information. S'tates may not know whether to enforce their own existing laws, and 

I 
consumers may be worse off than under the existing system. 

Second. we are concerned that .the federal privacy standards ultimately promulgated by the Secretary 
might be construed by health carriers and plans as prohibiting them from disclosing critical information 
to state insurance departments. We request that the federal privacy standards explicitly protect the right 
of state insurance departments 'to obtain information necessary to regulate health carriers and health , . 
plans. 

Third. the bill does not contain any specific savings clause for state Jaws addressing the standards, data 
elements. and code sets for the ~financial and administrative transactions specified in the bill. The bill 
accords the Secretary of HHS e'xtensive authority over these transactions. The bill is ambiguous with 
respect to the Secretary's ultimate authority over the data standards for patient medical records. but this 
ambiguity also troubles us. 

, 
. , 

Federal preemption in this area ~ill deprive states of the flexibility to pursue innovations in regula~ing a 
rapidly evolving technology. ! 

I 

Fraud and Abuse Provisions 
, 
i 

We would request language. in t,he final bill or in the Conference Report, to clarify that state insurance 
departments have access to the information in the national health care fraud and abuse database 
established by Section 221 ofH~ 3103 and a similar provision of the Dole amendments to S. 1028. 

Medicare Anti-Duplication I 

I 
In prior letters, the NAIC Committee has clearly advocated a legislative change to enable long-term care 
insurance pol icies to coordinate their benefits with Medicare. (See NAIC letter dated January 27. 1995 to 
Secretary of HHS Donna E. Shalala; NAIC Committee letters dated September 19. 1995 and November 
18, 1995.) This remains our position. In its March 28. 1996 letter to Speaker Gingrich, the NAIC 

\ 

i 
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Committee commended theimproveITlents in the final House lan~age which went along way to address· 

concerns raised by the NAIC concerning earlier legislative proposals. This'appreciatlon does not alter 

our preferred position on this i~sue, which remains a limited change in th~ ar~a of policies selling only 


'.' long-term care beriefits. S. 102? contains sucha fix. , . I . 
Enforcement i 


,I . 

Both bills co~tain provisions' ~taining: the states' authority to enforce the bills' stand~ds.for ipsurance 

reforms and portability. Howe~er, we would like to ensure that a single instance or failure of a 'state not 

be able to serve as a' foundation for removing state authority: S.' 1028 clearly states that federal 

intervention will arise in instandes where the state has failed to substantially enforce the standards of the 


I 	 . 

Act. H.R. 3103 provides' for federal enforcement if there is a determination that such state "has not 
, '.' . I " ". 	 . 

, provided for enforcement of,St*e laws which gov~rn the same matters ,as are governed by such section 
and which require compliance by such entity with at least the same requirements as those provided under 
such section.~' We appreciate the House bill's reference to stat~ enforcement of state laws in this area. 
We would only suggest that the addition of the word "substantial" before "enforcement" might clarify the 
fact that federal intervention is n'ot contemplated on a case-by-case basis. 

, 	 I , 

Once again, we would liIce to ~ommend the. members of Congress for taking important ~teps t~ward . 

enhancing the portability of hea,lth insurance. We hope that the conferees will reject provisi'ons which' 

broadly preempt state, laws;,espeeially H.R: 3103's provisions relating to MEWAs. We ,offer our 

continued technical assistance as: you move forward on this legislation. 
. , . f .' , ' 

I .Sincerely,' 	 : . ' 

~~.~ 
, I 

. , Commissioner of Insurance, 
State of Wisconsin ,.., , 

Vi----Q~~" i' 	 1 

I peggy~~g~-' UU·· 
; i 

,I 
Wisconsin State Senate . . . " ; , 
Chair, NCSL Health Co~~ittee' . . 

I 
I'., 	

".' 

I 
cc: 	 Members, United States Senate 


Members, United States House of Representativ~s 
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