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VHIAs - MEWAs BY ANOTHER NAME - WOULD DESTROY
STATE SMALL GRQUP REFORMS

Questions and Answers on the VHIA Provisions in H.R. 3103

Is there a difference between Multiple Employer Weifare Arrangements

(MEWASs) and Voluntary Health Insurance Associations (VHIAs)?

O No. VHIAs are a type of MEWAs. Specifically, VHIAs are MEWASs that
purchase insured coverage (i.e. coverage provided by licensed insurance
companies).

@ Health plans offered by trade or industry associations or Chambers of
Commerce are all examples of VHIAs/MEWAs.

What special treatment do VHIAs receive under H.R. 31037

U VHIAs would be exempt from state laws that prohibit experience rating of
VHIAs ( these laws require insurers to pool all their small groups in order to
assure the maximum cross subsidy of risk.)

U In addition, H.R. 3103 generally would exempt VHIAs from state mandated
benefit iaws.

NOTE: H.R. 3103 allows states to regulate some VHIAs if the state reforms meet
certain criteria. However, even in these states, VHIAs that existed prior to 1996
and all muiti-state VHIAs would be exempt from state mandated benefits and
experience rating laws. It would be very easy to establish a multistate VHIA.
Only New York and New Jersey could regulate small group coverage sold by
any VHIA.

Why would VHIAs destroy state small group reform efforts?

U VHIAs would circumvent the goal of small group reform laws -- to prowde
cross-subsidization of all small groups -- by segmenting their healthier small
employers away from the general insurance pool. This would result in higher
premiums for groups Stl“ in the general insurance pool.

d When employees of small groups covered by VHIAs did become ill, the small
groups could reenter. the general insurance pool to obtain needed mandated
‘benefits because of guaranteed issue requirements -- further exacerbating
adverse risk selection.
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How would VHiAs “cherry pick” healthier members?

O VHIAs could use benefit design to assure a healthier risk pool. VHIAs would
not be required to offer coverage for many services that other insurers must
provide due to state mandated benefit laws (i.e. Autologous Bone Marrow
Treatments (ABMT) for cancer). These benefits are costly and critical to less
healthy individuals - literally on a life and death basis. As a result, less
healthy groups would avoid VHIA coverage and participate in the general
insurance pool. Conversely, VHIAs could attract healthy people -- like young
families -- by designing benefit packages to specifically meet their needs
(i.e., first dollar orthodontia coverage or targeted preventive services).

O VHIAs that fell under the general exemption in the House Leadership bill
could structure membership criteria to attract the healthiest groups -- they
would not have to accept all small groups as members and could limit
membership to healthier industries and avoid those occupations that are s
known to have higher claims experience.

Q Multi-state and “grandfathered” VHIAs could selectively market membership
in their organization to healthier populations. For instance, they could market
only in suburban areas where most people are healthy and working and in
parts of a state with lower health costs. '

Do small employers need VHIAs to avoid state mandated benefits?

O No. Currently, a majority of states have laws that allow insurance carriers to
waive mandated benefit laws in order to offer “no frills” insurance coverage
for small employers.

O More importantly, if there is a federal imperative to relieve small businesses
from the burdens of state mandated benefits, then why not preempt
mandated benefits for all small employers, not just those that purchase
coverage through VHIAs?

Would VHIAs result in larger pools of small employers?

O No. VHIAs would fragment the current, broad small group insurance pool by
creating more and more, smaller and smaller pools of employers as healthier
groups joined VHIAs'to separate themselves from the rest of the insured
market.

Is federal legislation necessary for VHIAs to operate?

O No. VHIAs are operating today -- but they are regulated by the states.
Federal legislation with special rules for VHIAs only would provide
competitive advantages for VHIAs over other insurers in the market.

Blue Cross‘and Blue Shield Association
Office of Policy and Representation
May 7, 1996
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WHO’S WORRIED ABOUT A FEDERAL TAKEOVER OF MEWA
REGULATION?

Q The Department of Labor (DOL):
“...There have been other MEWAS that have been chameleon like, going
from state to state, taking premiums and leaving the employees holding the
bag. This has been a really serious problem for us in terms of being able to
track these kinds of entities. We think the states are better capable of that.” --
Meredith Miller Deputy Assistant Secretary DOL

O National Governors Association (NGA):
‘MEWAS have been controversial for a number of years and states, along
with the federal government, have made great strides in assuring the efficacy
and legality of these arrangements. No such guarantees would exist if they
are moved solely to federal oversight.” 3/5/96 letter

0 National Association of Insurance Commissioners (NAIC):
“It is troublesome that H.R. 995 has chosen to promote pooling by expanding
ERISA exemptions to include MEWAs when many of these arrangements
have had significant problems both in terms of their financial viability and the

propensity for scam operators to take advantage of gaps in federal laws.”
3/5/96 letter

WHY ARE REGULATORS OPPOSED TO A FEDERAL TAKEOVER OF MEWA
REGULATION?

-0 1992 GAO report documents numerous problems, including:

o MEWAS left at least 398,000 part:mpyants and their beneficiaries with over

$123 million in unpaid claims in 29 states alone between January 1988
and June 1991.

e More than 600 MEWAS failed to comply with state insurance laws and
some violated criminal statues, including fraud and embezzlement,
between January 1988 and June 1991.

e In 1988, a California-based MEWA began enrolling Florida residents
without the knowledge of officials of the state of Florida. Within a year,
the MEWA had enrolled about 4,000 people. It paid a few small claims
but failed to pay any large ones, ultimately accumulating $3.2 million in

unpaid claims. Florida officials shut down this MEWA in 1989, with no
identifiable assets.



MEWA PROBLEMS o SR PAGE 2

a 1992 Study by the Senate Permanent Subcommlttee on Investngatlons
found: A

e “MEWAS were bilking unsuspecting employers and employees of millions
of dollars, leaving tens of thousands of working people with worthless
insurance and unpaid medical bills.”

e |n Texas, seven MEWAs left unpa1d cla|ms and monetary Judgments in
excess of $19 million.

O In 1994 alone, MEWA prob'lems surfaced in numerous states including:
e North Carolina reported that there had been a total of $4.4 million in
unpaid claims from MEWAs.

¢ In Oklahoma, a MEWA left $1.3 mllhon in unpaid claims and 5000
participants stranded

‘o In Mississippi, the MEWA legacy was $785,000 of unpald clalms and 600
) subscribers uncovered. ‘

° In Dallas, $1 OOO 000 in unpaid claims were Ieft from a MEWA that had
covered as many as 20,000 people.

Blue Cross and Blue Snield Association
Office of Policy and Representation
March 20, 1996
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QUESTIONS AND ANSWERS ON MEWAs

What are MEWASs?

Multiple Employer Welfare Arrangements (MEWAS) are a type of purchasing
pool currently regulated by the states. These entities provide health benefits for
employees of two or more employers. Health plans offered by trade or industry

-associations or Chambers of Commerce are all examples of MEWAs.

MEWAS can self-fund or purchase insurance. States currently have regulatory
authority over MEWAs and require self-insured MEWAs to comply with state

insurance standards because they are risk bearing entities and look and operate

just like other insurers.
Is the House Leadership bill necessary in order for MEWAs to exist?

No. MEWAs already operate in the insurance market ahd are regulated by the
states like other risk-bearing entities. When regulated properly by the states,
MEWAs can indeed assist small employers in getting health coverage.

Are the House MEWA prdvisions necessary to provide small employers
with the same advantages as large employers in terms of ERISA
preemption?

Currently, there are no restrictions on the size of firm that can self-fund their
benefits and obtain exemption from state law through ERISA. Small employers
can, and do, self-fund in today's marketplace.

What is the difference between a large employer self-funding and a group
of small employers self-funding through a MEWA?

There are several important differences. First, large employers cover only their
own employees. These employees are unlikely to drop coverage unless they
leave the employer. In contrast, MEWAs cover multiple employers who can
leave the arrangement at any time in search of a better deal -- creating a very
unstable pool.
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Second large employers can draw upon their assets to pay claims. MEWAs
depend on an adequate cash flow from member premiums because they have
no corporate assets upon which to draw As a result, adequate reserve
standards are crrtlcal : : T

Finally, and most |mportant|y, large employers select new hires based on their
ability to perform a needed role in the firm. An employer’s desire for high quality
personnel would override any incentive to select based on health status. .
MEWAs, however, can structure their membershrp crrtersa to attract a healthrer .
populatron : :

) Are i msurers just afrard to compete \mth MEWAs?

No We support vrgorous c:ompetltlon among all entrtles provrdrng health care
benefits. We oppose, however, the federal government choosing market
winners. Exempting MEWAs from state regulation would provide them with a
significant competitive advantage over licensed insurers and HMOs. Federal.
_preemption would allow MEWAs to escape state rules that require fair rating,
solvency and quality standards and minimum benefit packages. All of these -
regulatlons protect consumers but they also add to the cost of coverage. .

- We belreve that MEWAs provrde arange of lmportant services for employers B
- MEWAs provide benefits, pay claims, collect premiums and spread health costs
over all small employers in the pool. We think these are valuable services -- it's
called insurance. MEWAEs, therefore, should be subject to the same state o
standards as other health insurance carriers. - ¢

: A‘Does the federal govemment need to step in because the states are not -
adequately regulatlng MEWAS? : :

A‘ ‘No Accordrng to the NAIC 17 states have separate statutes regulatlng MEWAs |
and the remainder regulate them through existing insurance laws. A number of -

states have taken the additional step to require licensed agents, brokers third- .~ -

party administrators and insurers to submit information to the Insurance

" Department prior to asslstlng MEWAs wrth lnsurance transactrons

. Wlll fewer MEWAs face bankruptcy under thrs leg|slat|on because |t
mcludes solvency standards? : 3 : : x

o No F;rst of all the Departmentof Labor has rndtcated that they do not have the -

.. resources necessary to oversee regulation of MEWASs -- that i is, they do not have o o
S enough personnel to enforce MEWA solvency standards : e L '

- Second the House Leadershrp bill prowdes srgnlﬁcant latltude for the MEWA to ‘_ S

- use other financial arrangements to meet the reserve requirements. The bill




- allows the MEWA to substitute other controversial financial arrangements for all
or part of the reserve requirements, with the Secretary's approval. The
Secretary can take into account letters of credit, which are very controversial in
the industry, or other evidence in determining whether a MEWAs meets its
financial obligations.

" How can MEWAs risk select when they are required to accept all members?

. First, the legislation does not explicitly prohibit self-insured MEWAs from varying
.the premium rates of their members based upon demographics, health status,

- duration or industry group -- factors that are regulated by the states. Therefore,

- MEWAS could attract the healthiest risks by charging higher premlums to
~ employer groups with sucker individuals.

Also, MEWAs can structure membership criteria to attract the healthiest groups -

SR they can limit membership to a healthy industry (i.e., personal fitness trainers).

© MEWAs also can risk select through benefit design. It is easy to attract healthy
~ people -- like young families -- by designing the benefit package to specifically
meet their needs (i.e., first dollar orthodontia coverage or preventive services).

In addition, MEWAs can risk select through marketing practices. They can
market only in suburban areas where most people are healthy and working.
They also can avoid advertising during the day when unemployed individuals
- are at home or in néighborhoods where the population is older and sicker.

The majority of the uninsured work for small employers. Is exemption- of
MEWAs from state law necessary to make coverage more affordable for
small employers?

. No. Preemption of MEWAs from state regulation would have just the opposite
- . effect. It would result in premium increases by unraveling state insurance

~;;; ~ reforms and fragmenting the market. The movement of healthy groups into

MEWAs would leave high risk individuals in the insurance pool and reduce the
number of people over which to spread the high claims costs. This would result
- in higher premiums for groups stsll in the insurance pool

Is an exemption for MEWAs from state regulation necessary so small
' employers can avo:d those expensuve state mandated benefits?

No. Currently, a majorlty of states have laws that allow insurance carriers to :
waive the mandated benefit laws for a product in the small group market. These -

“no frills” policies have reallzed some success m attractmg prewously unmsured .
- small employers S ‘
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Will there be less fraud in MEWAs with federal regulation as opposed to K
state regulatlon? o o

No. The House Leadership bill would require a substantial new federal - .
bureaucracy to monitor and assure the solvency of MEWAs across the country.
The DOL has stated that it “simply does not have the resources to carry out the:

substantial new responsibilities” that would be required if the House Leadership ';

bill's MEWA provisions became law. The DOL also has pointed out that
solvency and consumer protection standards in many state statutes are more
- stringent than the standards in the House Leadership bill. As a result, the

& ‘federa! legislation would ‘weaken” MEWA enforcement

Is it true that the House Leadershlp b||| would aIIow states to regulate
‘ MEWAs if they have small group market reform?

Only two states New York and New Jersey, would be allowed to regu!ate small ~
group coverage sold by all MEWAs under the House Leadershlp bill.

An addmonal 16 states would be able to regulate small group coverage sold by
" certain new MEWAs. These states, however, could not regulate new MEWAs
“that claim they will cover 7,500 participants at some point in the future. (This

" - provides a tremendous opportunity for gaming since any MEWA can claim the L
expectation of 7,500 participants in the future.) MEWAs operatmg pnor to 1996' : ‘

‘ also would be outside state authonty

o h\pollcy\1pagers\MEWAs\MEWA-Q&A doc N
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'MEWASs: THE UNRAVELING OF STATE INSURANCE REFORMS

As Congress considers federal health insurance reforrns Congress should reject
proposals to grant special federal rules for extending ERlSA preemption to Multiple
Employer Welfare Arrangements (MEWAs) '

" Under the guise of allowing employers to join large purchasing groups to lower health |

care costs, these proposals would result in large premium increases for small
employers and individuals by unravellng state msurance reforms and fragmentlng the
market -

" What Are MEWAS?

Multiple Employer Weifare Arrangements (MEWAS) provide health benefits for the A
employees of two or more employers who have joined together. Health plans offered by
trade or lndustry assocnatlons or Chambers of Commerce are all examples of MEWAs '

MEWASs can self-lnsure or purchase insurance from plans which are regulated by the

states. States currently have regulatory authority over MEWAs and require self-insured
MEWASs to comply with state insurance standards because they are risk bearlng
entltzes and look and operate just llke other insurers. ‘

. lmpact of Congressmnal Proposals to Prov;de an ERISA Preemptlon for o

: Self—lnsured MEWAs

" _rules. This would |

- Cl " Des troy th e |ntegnty of State Small Group Reforms and Increase

_,.,;,.,‘, Sl e e ».;ttlj:~'f:»"":‘ TS R e I .; st st N PR OU

“Certain « congressnonal proposals such as Congressman Fawell s blll (H R 995) would

preempt self-funded MEWASs from state regulation, and transfer oversight to the
Department of Labor (DOL). These entities would be exempt from state regulations
including: fair rating rules, solvency and quality standards, minimum benefit laws, and
premium taxes. Only mlnlmal federal standards would replace comprehenswe state

e Prémiums: Preemption of self funded MEWAS from state regulatlon would
destroy the lntegrlty of small group reforms as an lncreasmg percentage of the
. ““carriers in the small group and lndlwdual markets could escape state regulation.
- The movement of healthy individuals into self-funded arrangements ‘would leave
. highrrisk individuals in the insured pool, but reduce the number of enrollees over
" "~ ~which to spread the high claims costs. The resultlng premlum lncreases would

K ... drive away more healthy individuals and ignite another round of premium s

" increases. States would be unable to stabilize rates beeause such a large
- portion of individuals would be outside their authority. :
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May 15,1996 o ot

“The Honorable Bm Bradley
~ United States' Senate -
Washington, DC 20510- 3001 -

E

- Dear Senator Bradley Rt
o am wrmng to express opposrtron to the provrsrons in The Health Coverage o
.Avarlablhty and Affordablhty Act, H.R. 3103, that establish preferential treatment
for Multiple Employer Welfare Arrangements (MEWAs) and Voluntary Health

o Insurance Associations (VHlAs) -- a type of insured MEWA . This legislation . e

i would exempt MEWAs from all state law and VHIAs from the costs of state small
group reform laws reiated to' expenence rating as well as state mandated o

benefits (rnc!udzng many women'’s and children’s health issues such as matermty

care, pap smears and well child care) ' b 3

“ The complrcated series of exceptions to exceptrons inthe House provnsrons A
regarding VHIAs has created a great deal of confusion. . Ultimately, all multistate
- and grandfathered VHlAs would-be exempt from state mandated benefits and -
rating laws (except in New York and New: Jersey) In addition, all other VHIAs

" (i.e. new, non-multistate VHEAs) would be. exempt in; about half the states from

L mandated beneﬂts and experrence rating laws

antid these MEWANHIA prevrsmns are rncluded in the conference agreement the
Blue Cross and: Blue Shield Association will have no choice but to oppose '

ultimate passage of this bill because of the negative lmphcatrons onthe .

- beneficial small group reforms enacted by states in recent years. H.R. 3103 s

important reforms regarding portability of heaith coverage should not be..
undermined by mcludmg these controversial and problematrc MEWANHIA

‘ provnsrens We are opposed to these provnslons because

; .
[

‘» Congress should not create an “unlevel" playmg f‘ eld Under H R. 3103 L
- the federal government is picking a “market winner’ by granting competmve
~ advantagesto i lnsurers offering coverage through VHIAs over other insurers. .
VHIAs would have an immediate pricing advantage because they could avoid .

the costs of state mandated benefits and could “cherry pick” the healthiest
+. risks. S ‘




— H.R. 3103 fails to limit the ability of VHIAs to avoid the sick and target
the healthy. For instance, VHIAs could selectively market association
memberships -- how would bricklayers know about the Association of
Aerobics Instructors’ health plan if it is advertised only in aerobics
magazines? Also, by evading coverage of expensive state mandated
benefits like maternity care and autologous bone marrow transplants,
VHIAs will avoid high cost enrollees who-need these services.

¢ State small group reform initiatives will not work if VHIAs are exempt
from state law. Congress should not undermine the states’ ability to reform
their markets by allowing VHIAs to evade important state laws. States have
determined that small group reform will not work unless insurers are required
to pool the claims experience of all small employers together in one pool.
Otherwise, healthier groups will become separated from sicker, high cost
groups. The states will quickly be back where they were before reforms were
enacted -- wide differentials between the premium rates of small employers
and an unstable small group market.

We urge you to consider the grave public policy consequences of this very
complicated, controversial provision. We look forward to working with you to
pass health care reform, but we intend to vigorously oppose any legislation
which includes special treatment for VHIAs or MEWAS by any other name. If we
can provide assistance to you as the conference committee moves forward,
please contact me at (202) 626-4780. We have enclosed a document for your
information that answers many questions regarding VHIAs.

-Sincerely,
Mary Nell Lehnhard ~
Senior Vice President

Attachment



Cost lmpacts of the MEWA Prowsnons of the Health Coverage Avaxlablluty
and Aﬁ’ordabxhty Actof1996.

o Executwe Summary

Part l :
- ,  Wiliam Custer, Ph. D. o .
Georgxa State Umversnty Research Center for Risk Management and lnsurance" R

' . Partll S
Lo Gordon Trapnell, F.S.A., SR
Pressdent of the Actuarial Research Corporatlon
(formerly the Semer Actuary for the Medtcare program)

S James Mays . o
Actuanal Systems Analyst Actuanal Research Corporatxon :

.. Cathi Callahan
Actuary, Actuanal Research Ccrporatlon



"The goal of the Health Coverage Ava:labrhty and Affordabrhty Act of 1996 (H. R B v,

. 3103), passed by thé House of Representatlves on March 28, is to improve =~
) ‘acecess t w i .Su.’anCu CGvsrage s‘guwcvcl thie bill Unaemﬂnes its smaii group
‘reform'and’ md:v:dual market access initiatives by extending ERISA preemption
of state law to certain multiple employer welfare arrangements (MEWAs) An
* “analysis of these MEWA provusrons mdrcates they will: R

g Generate Up To $1 .6 Bllllon In Potenttal New Federal Regulatory Spendmg

Even if only 10% of current Associations take advantage of the new MEWA = -
 ERISA preemptions, regulatory costs to the Department of Labor could increase
~ by as much as $1.6 billion over a budget cycle of 7 years. If 3% of current

- Associations opt to sponsor federally regulated MEWAS, federal regulatory costs N

could i increase by as much as $0 5 billion. " ;

' These regulatory costs stem from a conservatrve estlmate that between 737 and
2,212 national self-funded MEWAs would offer coverage, and between 1 329
‘and 4,312 Voluntary Health Insurance Associations (insured MEWAs) would -
take advantage of the ERISA preemption. Currently there are 22,500 natronal
associations in operation, and 48 000 organrzatlons with a reglonal state or
local scope of members

Undermme the Effecttveness of Small Group Insurance Reform '
The portion of H. R. 3103 providing partial and complete exemptions from state
law for MEWAs works at cross purposes with the mtent of the rest of the -

. legislation as well as state efforts to reform their small group markets. The

- potential numbers of MEWAs are large as are the opportumtres for rlsk

R segmentatron RN

Have Little Effect on the Uninsured

It is unlikely that many, of those insured through newly created MEWAs or VHIAs
would be drawn from the previously uninsured. Instead, MEWA subscribers

++" would be drawn largely from those who are insured currently. in the small group

‘market. Those previously insured individuals that do subscribe wrth MEWAs are -

o expected to be healthler than the average mdmdual

. Increase Premlums By As Much As 30% For Insured Individuals

‘ T‘ghtly regulated individual insurance markets could experience premium .

increases of up to 30% as a result of adverse selection if MEWAs attract 35% of

- the individual insurance market. Small group insurance rates could increase up -

to 16% in these markets. | Less tlghtly regulated markets could see increases of - .-
as much as24%i in the individual market and 13% for small group coverage '

lncrease Rxsk Pool Assessments up to. 34% for the Small Group Market
Shifts of insured groups and individuals from a regulated market to MEWAs
- would decrease the ability of states to fund high risk pools and other insurance
“programs. ' In order to compensate for the loss of revenue from MEWA A ,
participants, assessments would have to increase from up to 34% on the insured
small group market and from up to 22% on *he msured mdxvrdual market



. Attract Healthier Groups Than The General Insurance Pool .
MEWAs may take advantage of current membership criteria that attract: healthier
groups, or restructure requirements to reach this goal. Other risk se!ectlon
opportunities include, but are not limited to benefit design, marketing practices,
- and wide premium vanatnons between groups based upon demographlc or

mdustry category

In fact, the primary decusmn factor behmd the formation of MEWAs wnll be its
ability to attract a healthy population. As a result we would expect good risks to
. flow into MEWAs leaving poorer risks to be. insured in the general insurance .

" market or by no means at all. Since MEWAs are likely to attract the healthler
- -risks, premiums in the insurance market should be higher than they would be in
the absence of MEWAs. - The precise increase in premiums would vary on a
state by state basis, depending on the market penetratlon of MEWAs as well as
the presence of small group reform . Co , :
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A< Descnptton of Actuanal Research Corporatxon

, ’Actuanal Research Carporation (ARC) is a prwately held corporatron with officesin.
Annandale, Virginia, and Columbia, Maryland founded in 1974 by Gordon R. Trapne: -
F.S.A., a nationally recogmzed expert in estsmatmg the cost of pnvate and pubhc hea.

' lnsurance programs . : . I

*- The close assocxat:on of ARC with its actuarial consultmg aft' lxate ‘Gordon R. Trapne!

Consulting Actuaries (GRTCA), provides for the synthesis of a state of the art health

services research capacity and a realistic appreciation of the practical problems

encountered in operating health plans and insurance operations. The primary clients -

of ARC are HCFA, other HHS agencies, CBO, OCHAMPUS and other federal

agencies, and several state Medicaid programs. Among the clients of GRTCA are |

- HMOs, lPAs PPOs, Blue Cross and Blue Shteld plans and insurance companies.

Both f‘ ims have establtshed national reputatxons for the hlgh quality and reliability of -

the studies prepared, and for ‘developing new, innovative actuarial techniques. GRT(

- has eamed a reputation for developmg innovative solutions for the problems created
- the rapid changes occurring in the financing of health care. ARC has established a

E national reputation for the high quality and rehab:hty of the research studies prepared

. and for developing data bases to investigate the utilization and costs of mental

health/substance abuse (MH/SA) services and other topics. The resuits of the

- research activities provide advanced xns:ghts into the direction of the rapid evolution «

health care financing methods. - ARC is currently making direct use of the private sect

experience of GRTCA in studying alternatives to the AAPCC, assisting CHAMPUS in
- assessing the managed care potential of HMOs bidding for risk contracts, and assistir

- the States of Virginia, Vermont and Massachusetts in developxng Medicaid managed

- care wawer programs : : .
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Gordon R. Trapnel!
Gordon Trapnell is: Presadent of Actuarial Research Corporanon (ARC) and: . o
 Principal of Gordon R. Trapnell Consulting Actuaries, Ltd., (GRTCA) Heisa nahonally ‘
recognized expert in analyzing the feasibility and estimating the cost of private and B
public insurance programs. Mr. Trapnell has speciatized in assisting innovators in

developing new approaches to offering heaith care benefits and in research projects to. .-

determine their feasibility and effectiveness. This emphasis has enabled him to advise °
~ the Administration and the Congress concerning the potential for major changes ta
improve the cost effectiveness of the U.S. health system. Mr. Trapnell is espec:ally

| ‘well known for sound advice and reliable cost estimates for new prcgrams new

features and public initiatives. -
: " Prior to forming ARC and GRTCA, Mr. Trapnell was the 'senior actuary .
responsible for Medicare in the Social Security Administration. In this capacity, he was
responsible for preparing long-range cost estimates for. the Social Security programs,
and for estimating the effect of proposed legislative changes to these programs.

Mr. Trapnell is a Fellow of the Society of Actuaries, 2 Member of the American

Academy of Actuaries, and recenved hisB.A. m Mathemancs from the Umversrty of
' Vrglma. , .
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' James Mays joined Actuanal Research Corporatlon as an actuarial systems
analyst in'1979. For the past nine years, he has been directing systems development
“under an actuarial services contract to the Assistant Secretary for Planning and
Evaluation/Health, Department of Health and Human Services. His principal duties
have been in desxgnmg and lmplementlng computer models for analyzung the effects of
changes in Federal health policy. Recently, Mr. Mays has been concentrating on "
pricing and selection issues associated with Medicare opt:ons In 1995 he co-
- authored (with Jack Rodgers) a report on medical savings accounts (MSA) for
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o Tennessee seizes MEWA” |
VAssets were skimmed, regulators say L

Ey DOUGLAS lchEOD

. NASHVILLE, Tm—’l‘m mmnee msuhm are now
in control of a multiple employer welfare arrangement whose op-~
eratars gllegedly siphoned away more than $10 :mllwn in benefit
fund azsets for personal purposes.

" A federal judge in Nashville egrlier this month irou the assets

of International Assn. of Entreprenewrs of America Benefit Trust,
- & MEWA that has stymied regulators in nearly a dozen states for

- mmthmtwoymsmthcaun:hanmgsmmtemg\namryau-‘

.. thority. ‘

- The judge aho appmnted an mdependem ﬁduauy—Jennne ‘

Barnes Bryant, receivership ‘director for the Tennessee Depart-:

ment of Commerce and Inmrance—m nke over administration of -

the trust.

The order was sought by the US: Lnbor Depnrtment which )

charged in an April 12 lawsuit that several IAEA officials and

benemphntrustwmuudtmstMmsmof“mssself-
- »deulmg"thntwohtetaderuhw o

Those acts included awarding thunselves ‘excetsive. eompensa

‘tion and hiring investment. accounting and u-avel ﬁmx they con

trolled to do work for the trust, -

IAEA Beneﬁt Tnm bnm‘t been dechred insolvent. Howevzr' Coet
i . SeeMEWAonpageﬂ' o

i : o TO 5264833

" p.B2/83

AUULULU - &7

/April 29,1996 Business Insurence . . ,&% S

ey

L)


http:bas:1iymi.ed
http:COJUrDl.Df

* + 0 D

o ._sm<§

Continued from page 2 .

: c&ggﬁiﬂwgs )

24-hout’* workers compensation -

punvﬂ:rgnﬂﬂp:lﬁuu..
. gates to amployes that became -
" members of the Intermational Asn.

: of Entreprenews of America en- |

ployer group. From 1082 to 1945,
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A . “
The Honorable william F. Goodling
Chairman

Houge Committee on Eccnamic and.
Educaticnal Opportunities

House!of Representatives

Washington, D.C. ' 20515 °

Dear Mr. Chairman.

I appreciate the opportunity. to provide the Department of
Labor’s viecws on H.R. 995, the "ERISA Targeted MHealth Insurance
Reform Act of 1995." As you know, tha Presidant has repeatedly
declared his commitment to working with Cangress on a bipartisan
basis to develop incremental health reforams that put America on
the road to health security, and I look forward to warking with
you in this regard. The President has stated that he will
evaluate any health reform proposal in the context of whether it
takes. constructive steps toward his ultzmata goal of provxding
every American with affordable health insurance, as outlined in
his balanced budget proposal. This letter will ocutlina, within
the context of the Presxdsnt's gaal, thn Dapartmant af Labor'a ,
views on H R. 995. .

.~
g‘

eralizati atjion o 15U

Th;s ‘Bill weuld effactively :ederalize the ragulatisn of all
group health insurance, including policiles issued by insurance e
companies, thereby ending the long-established role of the statas -
 over this area of insurance.. This would be accomplished by = . - .

setting Federal maximum limits on insurance provisions’ .
"txaditzanally regulated by tha States, such as rating varzatinn
and ‘preexisting condition exclusions, without allowing the States
flexibility to build on these reforms. We believa that this St
, ma§°: change from state to federal government autherity in this =
‘area of insurance regulation is a major drawback of this IS
legislatioen. ' It is particularly countarpreductive to have tha -
‘federal government take over this responsibility when many states
have adopted higher 1nsurance standards thnn thcse progosed by

, Fnrther, the bill would reqnire canaiderable addxtio&al ;
. federal. resources to enforce the substantial new raspcnszqil;tieS'
‘envisioned by this legislation, as the Dapartment of Labor would

private group -health insurance covering tens of millions of
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exemnticn progran far uswas and would have regulatcry enfarcgment
and -administrative raspensibilities for solvancy and .
participation standards. Tha'Drpartment simply does not have tha
resources to carry out the substancial new responsibililles
envisioned by this legislaticn. This proposed increase in
Pederal responsibilities is troubling in an enviromment where
Federal resources are being dramatically raducad.

‘We beliave that vith the exception of certain ninimum
standards regarding insurance market raferm and consumer ‘
protection as outlined in the President‘s budget proposed in June
1595, statas should have the flexibility to deal with health
cara, since it is the states that principally bear the burden of
the high number nf uninsured and the high cost of medical care.

L
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_ Ancthar Departmant of Labor concern is that the lag;slation
wvou.d create new natiocnal pooling arrangements that would net be
subject to state financial solvency law but would instead be
subject to federal standards that are ndt fully developed. -
Generally under H.R. 995, Multiple Employer Welfare Arrangements
(MEWAs) that offer only health benefits must obtain an exemption
from the Department of labor to aveid state regulation. These
exempted_arrangenents are known as Multiple Employer Health Plans

- or HEHPsl. Unless the federal legislation specifies financial

‘solvency standards equivalent to or greater than the strongest
state standards for insurance companies, thess new faederally
organized arrangements could proliferate and dominate the market
as they will have a competitive advantage over insuranca
companxes required to meet tougher state solvency standards.
Havzng many inadequately financed pools could result in numerocus
entities being unable to provide benefits for their enrollees.
. When an insolvent pool fails theres will be no state guaranty tund
to assure that prcmzsed health care benetlts are dalxvered. :

Th&sa multiple enploya: arrangements cauld also skim good
risks from the small group market, obviating any ability the

- states may retainlunder the bill to effectively pool risks on an e

‘ egnivalant basis with larger employers. The danger is that anly =

‘high risk individuals will be left in the pools of state- Lot
© regulated insuranca companigs, resulting in skyrocketing rates
“such individuals cannot agfford and forcing state-regulated

- insurars to drop aut cr tha snall group health 1nsurance markat. R

Sy

T 1 To avnid con:usion betveen the terns *HERA“ and "HEH?"-xl"h
,any d1scusszcns of the multiplas employer health arranganents
*under the proposal will refer to then as "pools“ :
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In additien, we st:cngly helieve that state insurance
autharities are better, suited than the faderal government to
carry out the ragulatisn of pools as they have expertisa {n
enacting and enforcing substantive insurance laws. _As {he
Natiunal association of Insurance Cammissicners (NAIC) testinony
before the Epployer-Emplayee Relations Subcommittee on March 23,
racocgnizes, MEWAsS function very much like insurance companies and
should be rsgulated as such. Many states currently provide for
stricter regulation of MEWAS (e.d., toughar snlvency standards)
than those provided under the bill.

: mstead of H.R. 995’¢ exenptmn procedure allnwmg MEWAZ to
be designnted as MEHPs and therefore exempt from state «
regulztion, we believe that current law should be clarified
regarding the ability of the federal and state governments to
protect consumers against abusive and fraudulent MEWAS. As under
current law, the states should have primary responsibility for
regulating MEWAs, due to the expertise of states in regulating
the business of insurance. In addition, DOL should centinue its
- traditional role of regqulating fiduciary mattars with raspect to
MEWAS. Of course, in that role, sufficient enforcement authority
is critical for the Department. lLike the members of the A ‘
Committea, we realizae that the real challenge is the elinination
of abusive and fraudulent MEWAs. -The Dapartment would be happy
to work with your staff to develop language clarifying thz role
of state and federal guvernments Vlth :a:pact tc t:ha regulation

The Adninistranon also believes tnat: there are altarnatlve.s
to thei-prolifaration of MEWAs that will serve the goal of
expanding affordable coverage for small businessas. We urge you
to ccnsider the President’s proposal te provide access to plans
- offered through the Federal Employees Health Benefits Program
(FEHEP) -for small employers that lack access to purchasing pools.
This would enable small firms to get coverage from plane that -
also provide coverage to federal employees through FEHBP, but tha
 coverage wauld be separately rated in each state. 1aavinq ‘
premums far federal emplnyees unaffectad.

The Departnent bel:.eves that health plan par:icipants and

- wné

,;henef;c:.a:iea naed protaection beyond what is provided in H.R. B
$95. Consideration should ba given to izmplementing new standa:ds L

) . of review in civil action involving banaefit clainms deruals,

. " “establishing an alternative dispute resoluticn (ADR)
....deponstration project to resclve plan claim disputes more

- plan changes and ct.her relevam: :.ntamtion. o

.~ efficiently, and additicnal reporting and disclosure requireménts o
" for ERISA health plans to provide enrslles with t:me.ly natice of



http:HEWAs.Aa
http:AssocilSt:J.on

'_\iu. . gi_n v_ ‘

',Auedxcald. Althnugh ve recognize that the Committee does not have

.to cut services and provider payments and eliminate coverage for
- 'up te 8.B million recipients in FY 2002. By following the
. . President’s proposals a federal~stata partnership would ha :

L7 created, giving states needad flexibility and assuring minimum.
- standards of protection and gppertunities for 1nc:ease& ccverage
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‘ The Adn;n;stratxon': haa ! rafo:n package ;ncludns a’ har on
preeristing condition exclusions for the previscusly insureq;
raguiras insurers to ranev coverage f£or groups and indzviduals
regardless of health status, and imposes rating limitations.in '
the small group insurance market to limit the ability of insurers
to increase premiums based en an individual’s claims history, ‘
States would alsc have the flexibility to 1mplement zore .
camprehansive insurance rerorns. o o

- Pl ad

lc T

“In any health care ratarn praposal, the Prcsident believes
ctrcngly that there .chould e 2 health insurance subsidy for
_thase who have lost their insurance due to temporary
unezployment. Because this issue would be under your. '
)uriziistzcn, we n:ge you to consider the President’s proposal to
include provisions to aseist woerking Americans and their families
that lose their health insurance when they are laid off. People
who wzrk hard yet lose their jobs should nst alsoc have to face.
the burden of 1os;ng their health insurance. We urge yon to
‘consider ways to help working families retain their health
instrance during temporary periods of unemployment as is the case
under the prepasal outlxned in the Preszdent‘s balancad budget
. ,initiatxve. i . . : e ,

‘
LR
:

:;‘ In summazy, the fede:al government should pass mininam o
standards in health insurance and give the states flexibility to
deal with the Lndivzdualxzed needs of their populations. We .
‘oppose any attempt to set federal maximum standards, preeupt all
other ctate group health insurance standards and shirt regqulatory
and enfercement responsibility for this area of insuranca to the
federal level. In addition, we helieve it i{s important for this
cenmittee, as it considers incremental health care reform
‘measures to keep in mind the entire health care systen, lncludzng

jurisdicticn over Medicaid, wa balieve that Committee members e
' -should'know that the Administration opposes the proposals before
' ‘Congress to block grant the Medicaid program. An Urban Institute.
© report: astimated that tha Medicaid block grant could force states.

- ‘and cost ettic;ency throuqh market campetit;on. .

i A The Administratzan recagnizes the cancarns of multi-state
E;busxness that they will ba subject to a variety of state g
“*requmrements, and we sympathize with the bill‘’s response to these
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concerns, but we cannct suppeort the bill’s tcp-down approa.ch. '
Working through the NAIC, states are moving toward unity in
insr-ance regulation. Governors kuow very well that orercus
rem.c.renants on husmess can r#dut.fa employaant oppartur Lties.

R In ccnclusion, we thank you .zgam for tha opportur ity te "~
cshpent on these matters. We lonk forward to providing further
.m;“t en this bill and to working with you on these iszies.

|
Tha Ott;co -of Management and Budget advises that there is no
objection to ‘the 'submission of this letter to the c::ngrass fro'm
the standpaint of the A&nmistration' 8 progran.
Sipeayely,

o) 6.84L
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}g - I VRobext B. Reich
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LENGTH: 1240 words |

SECTION: HEALTH CARE & B!ENEFH‘S' ENFORCEMENT.

TITLE: LABOR SECRETARY REICH’. FILES LAWSUITS TO RAISE PRESSURE ON FRAUDULENT
MEWAS,

|
TEXT: '

As part of a national enforcembnt effort, the Labor Department filed five
civil Jawsuits against health insurance providers that failed to pay $4 million
in benefit claims, Labor Secretary Roberc B. Reich announced March 31.

! .

“This week the Labor Department is intensifying its crackdown on fraudulent
health care schemes.” Reich said &t a news briefing. Civil suits filed March 30
in federal district courts in Cah.{omxa. Mississippi, Oklahoma, Texas, and
Utah, targeted jllegitimate muluplc employer welfare airangements operating
under the guise of employee leasing organizations or sham unions, he said. Reich
was joined at the briefing by Olena Berg, assistant secretary of labor for the .
Pension and Welfare Benefits Administration; Labor Department Solicitor ’I’hemzs
S. Williamson; and Gustave A. Schick, assistant mpector general for the '
department's Office of Labor Racketeermg . “

Across the country, fraudulcnv MEWAs have taken advantage of small business
owners who often cannot afford the bigh cost of health insurance for their
employees, Reich said. "Small busmesses are easy prey for these kinds of
rip-off artists,” he said, ,

Unscrupulous insurance providers offer small firms access to cheaper benefits
and then fold, leaving thousands: of employees with unpaid claims and no health
insurance benefits, Reich said. The bealth insurance schemes targeted in the
department's lawsuits affect 27.0jOO workers, he said. '

"Tip Of An Iceberg'

|
i

Since states generally do not collect data on MEWAS, the Labor Deparunent
docs not know how many peoplé may be Insured through legltimate MEWAS or
fraudulent amangements, Reich saxd “We're dealing with the tip of an iccbcrg
but we're not sure how large the iceberg is," he said.

i
i
i
'
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Reich said a General Accounting Office report released in March 1992 provided
the most current data on fraudulent MEWA activity (19 BPR 447). According t the
GAO report, fraudulont MEWAs left at least 398,000 health plan participants with
over $123 million in unpaid claims between January 1988 and June 1991, "We have
every reason (o believe the problem has gotten worse since then," Reich said.

Assistant Inspecior General Schick called the lawsuits "an important
offensive in the continuing war against the MEWAs." Since 1989, the department's
Pension and Welfare Benefits Administration and its Office of the Inspector
General have initiated 75 criminal MEWA iovestigations which resulted in 73
indictments, 60 convictions, and $100 million in court-ordered restitution, he
said, At present, the department h‘a,s 100 ongoing cases, he added.

According 1o the deparoment, 8 MEWA is an arrangement established o offer
health benefits to the employees of two or more employers, Generally, MEWAS are
subject to both state and federal regulation. However, under the Employee
Retirement Income Security Act, an arrangement established or mainmined under a
collective bargaining agreement is niot considered a MEWA and therefore is exempt
from state regulauon.

To take advantage of this exce:pﬂo;x, some con artists have created phony
labor unions which sign bogus collective bargaining agreements, the department
sald in a fact sheet, These axrangemenm then claim they are exempl from state
insurance regulation, L
| .

Unscrupulous MEWA operators also seek to evade state law by claiming all
participants are employees of one employee leasing organization, not of their
sctual employers. "In either case, avoidance of state regulation means not
having to comply with . . . state solvency and reserve requirements," the
department said. % o

Summary Of Lawsuits

Berg outlined the depamnem’s?lawsuits. which involve three allegedly
fraudulent employee leasing firms and two allegedly frandulent unions. In all
cases, the department is seeking the removal of the defendants as health care
trustees, the restitution of funds, and repayment of any illegal compensation,
she said. The department also is seeking to bar the defendants from scrving as
trustees for any ERISA-covered plans in the future, she added.

Berg said the lawsuits are:

-- Reich v. Houck -- filed in Dallas, involving more than §1 million in
unpaid claimg, The department sued Dallas-based Employee Staffing Services Inc,
and three other employee leasing firms created by Charles Michacl Houck, which
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at their peak covered nearly 20,000 participants. PWBA alleged that ESSI and its
affiliates were fraudulent firms desxgned to market medical benefits to small
employers, and that the defendants impropérly mismanaged plan money:

- Relch v. Phillips -- filed in Sait Lake City, Utah, involving more than
$400,000 in unpaid claims covering 700 workers and dependents. The department
sued Americor Employer Support Services, a Salt Lake City employee leasing firm,
and its owner, Errol L. Phillips. The deparunent charged that Americor was a
fraudulent firm whose owner used plan contributions to pay personal expenzes;

-« Reich v. Van Devender - filed in Jackson, Miss., involving more than
$785,000 in unpaid claims covering more than 600 participants. The deparunent
sued Mississippi-based Job Mate Affiliated Confpanies Inc., created by Charles
Harold Van Devender and his wife Georgia as an employee leasing firm to market
bealth care benefits. PWBA said Job Mate was a fraudulent MEWA operating in -
eight states and charged the defendants with mismanaging plan money;

-- Reich v, Newsom -- filed in Oklahoma City, involving more than $1.3
million in unpaid claims and 5, 000 plan participants. The department obtained
a temporary restraining order, t‘rce_zmg the assets of a multi-state health and
benefit-plan sponsored by Contract Services Union Local 211, based in Oklahoma.
PWBA charged that Local 211 was a sham union set up to market health benefits;
and ;

-- Reich v, American I{ealthcaref: Underwriting Managers -- filed in Los
Angeles, involving more than $605,000 in unpaid claims from more than 3,000
participants, The department sued principals affiliated with the National
Council of Allied Employees Intemational Union Local 555 in Encino, Calif. PWBA
said Local 555 was a sham union that bad only about $§40,000 to cover almost
$605,000 in unpaid claims when it ceased operations in 1992,

Increasing Awareness i

By publicizing its most recent MEWA cases, Reich said the departnent hoped to
increase awareness among small employers about the dangers of fradulent health

_insurance arrangements. "The combmauon of an informed public and a commitment

. to prosecuting wrongdoers is probably the best remedy” to the MEWA
problem, he said.

"Hopefully, national health msui‘ance will resolve the problem,” Reich added.
Berg said that, under President Clintons health care plan (HR 3600/ 1757).
MEWA: would have no opportumues t0 operate.

Reich offered some suggesﬁons‘to belp small employers recognize fraudulent
unions and fake employee leasing firms that offer health care benefits. .



? PAGE 11
" BNA, Inc,, BNA Pension & Benefits Reporter, April 4, 1994

Employers should make sure the ci)uecuve bargaining agreement offercd by the
unfon covers typical laborlmanagement issues, such as salary, and that the union
Qoes not exist solely 1o offcr health care benefits.

~ Legitimats e.mployee leasing firms should have control over their employees,
Reich said. Employers should ask for the firm's audited financial information,
Employers also should make sure the firm's funds are segregated and earmarked to
pay benefits and that premium rates are determined by an actuary.

LANGUAGE: ENGLISH
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An Analysis Of Multlple Employer Welfare Arrangements:
Types Of Entities, How They Operate And Are Regulated
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~ In recent yeaLrs, small ﬂrms that have had dﬂficu!ty purchasing -

S employee health coverage have turned to multiple employer welfare s

K Kathleen Eyre.f

ls 029-000—00442-1.

arrangements, or MEWAs, to gain access to health coverage on terms
similar to those available to large firms. As part of a larger study on
employee health benefits, researchers at RAND Corporation con-
‘ducted a study examining various aspects of MEWAs. Their efforts .
culminated in a report that characterizes the different types of entities "y
that operate as MEWAs. defines the climate in which MEWAs fiourish, o
_ describes how, MEWAs operate, and offers conclusions for policy | - -
. implications. Thxs Research Report is an edited version of the report, |.°

which was authored by Arleen Leibowitz, Cheryl Damberg, and | "

The MEWA study is one of 15 employee health benefits studies
-iconducted by the RAND Corporation and the Urban Institute undera | = |
contract with the Department of Labor's Pension and Welfare Benefits
Admlmstratlon. The reports have been published in a volume entitled
“Mealth Benelits and the Workforce,” which Is available for $14 from
the Superimendent of Documents, U.S. Government Printing Office,
Washington, Dc 20402, telephone (202} 783-3238. The stock number

nrecent years, small firmmat have had diffi-
culty purchasing employee health coverags

rangements, or MEWA: to gain access to
health coverage on terms similar|to those available to
large firms. :

As partof alarger study on employee health benefits,
researchers at RAND Corporadon conducted a study
examining various aspects of MEWAs. Their efforts
culminated In a report that cha:actenzcs the different
types of entitics that operate as MEWAs. defines the
climate in which MEWAs Rourish, deccibes how
MEWAs operate, and offers conclusions for policy
implications. |

As MEWAs have grown in number and popularity,

they have been increasingly in :he news due to abusive
business practices, resulting in insolvencles that have

- left employers and employees liable for millions of

dollars inunpaid health claims. 'Iheseinsolvencieshave
hit employers and employees paruculatly hard because
policyholders under MEWAs may not have access to
state msurance guarantee funds to cover unpaid claims.

have turned to multiple ’employe: welfare ar- -

Multiple Employer Trusts

ERISA’s definition of “multiple employer welfare -
arrangement” encompasses all types of Insurance-like
arrangements that involve more than one employer,
regardless of their corporate structure, insurance status,

| - orstatus a8 an “employee welfare benefit arangement”

subject to ERISA. With a few specific exceptions, such
as collectively bargained arrangements, these entitles
remain exempt from state regulation,

One exception to this rule is MEWAs that are spon-
sored by insurance companies. These arrangements are
often organized as trusts, and as such are referred to by
insurers as (multiple employer trusts) METS. The De-
partment of Labor has determined that unless there is a
relationship other than purchasing health coverage
among the employer-participants in the trust, the MET

- is not subject to ERISA (DOL Advisory Opxmon No.

81-73A).

Insurers are careful to distinguish their MET product
from MEW As, which they consider to be very different
and acting outside any type of {nsurance regulation. The

s | N .
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segregation is undoubtedly due to the large.number of
MEWAs that have become insolvent, a situatlon that
threatens to affect the mguladon of all muluple em-
ployer plans.

The primary distinction between insumme company
MET3s and MEWAs Is that METS are marketed as fully
insured products by insurers who are authizad to seil
insurance in the states In which they opeme. Conse-
quently, these plans must comply with state insurance
regulations concerning their financial solvency, such as
having to post a bond to do business, setting aside
reserves, and paying premium taxes to state guarantee
funds. ‘

-~ METxalso have direct trustes oversight of the insur-
ance plan to ensure that funds are appropriately man-
aged. The long-term viability of the firm is the major
concem of plan operators. For instance, all insurance
company METS Investigated during the RAND sndy
performed medical undeswriting for their small group
product and did not guarantee coverage tnlany group.

Many stated that they were unwilling to accept certain -

industry groups, such as mining, canstructxon. medical
groups, halr salons, florists, and lawyers, because these
groups pose an “unacceptable risk.” !

By underwriting the groups that the MBT agrees to
accept, insurers are able to base the pmmums on actu-
arial principles designed to protect their profits and

solvency. Because !nmmce—company‘sponsored'

METS operate virtually identically to individual and
large group insured health plans, they are usually more
expensive than the other types of MEWA plans dis-
cussed below, and they tend to be mo:e ﬁnanclally
stable,

i
Assoclation Plans i

Business associations sponsor health plans that may
be either fully insured or self-insured. Some Insurers or
thicd party administrators (TPAs) may claim 0 repre-
sent an “sssociation,” though they simply establish a
plan and then market it to individual employers thatmay
or may not fall into a particular industry or professional
grouping. The different types of MEWAS that legiti-
mately andillegitimately use the "assoclaﬂon plan” dtle
are described below.

-Fully Insured, “Bona Fide Association” Plans.

Many long-standing groups, formed for purposes other -

than providing insurance, sponsor health insurance
plans. ‘These plans ofien are underwritten by insurance

An Analysis Of Multiple Employer Welfare Arrangements:
Types Of Entities, How They Operate And Are Regulated

companies, which use s:andard insurance practices to
decide whether to cover particular indjviduals and
which may or may not pool all association members

_together for rating purposes. Some insurers reported

that association rates may be slightly lower than their
rates for standard MET plans or indlvidual policy prices,
but other carriers stated the opposite. For these Insurers,
their assoclation business has matured and their rateg
have become expensive compared to rates for other
insured groups in their pools. “Bona fide™ associations
may have greater incentives to monitor their plans to
assure the best value and service for members, as well as
to assure that the organization's name Is not affiliated
with financially questionable operations.

Insurers said thatthey saw adminigtrative efficiencies
Inoffering association-sponsored plans, particularly the
case of marketing the product as part of assoclation
membership. Some Insurers, however, expressed seri-
ous doubts about the continued viability of association-
sponsoredplans. Membershipin essoclation plans tends
not to be guaranteed or stable, and it often peaks after a

- certain amount of time. Without the influx of new

members, the groups’ risk profile tends to detedorate,
which forces premium increases, Furthermore, because
100% participaton in the heslth plan by association
members is not required, individuals are free to move in

- and out of the plan at their choosing. The price sensitiv-

ity of small employers causes many individual employer
members to switch plans frequently In search of better
pricing when premiums rise. The turnover of firm
members in the association plan typically results in a
highly unpredictable group.

Also, for those assoclation MEWAs that pay claims
out of cash flow, the inability to continually attract new
membess can force the plan to become Insolvent once
the Iag In the submission of claims for payment catches
up with the collection of premiums.

Self-Insured, “Bona Fide Association”.Plans. The
success of self-Insured association plans appears to
depend to a great degree on the regulatory environment
in which they function. In Michigan, about 20 associa-
tion-sponsored plans have succeeded because they are
held to financial standards similar to those of insurance
companies. Also, the TPAS that manage these plans
appear o set appropriate rates and engage in medical
underwriting, yet still offer a competitively priced, vi-
able health coverage alternative for small business
members of assoclations.

continued on next page
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Legitimate associations that sponsored self-insured
plans without adequate managemex.t, Including the fail-
ure to reserve, to rate realistically, or o seek stop-loss
coverage, have failed. Forexample, aplansponsored by
an assoclation of schools in‘l‘aax decidedto sclf-insure
and hired consultants to asslst the association with
establishing a self-funded plan. The consultants appar-
eatly faiied o provide adequate advice, sad suggested
that the assoclation need not contract for stop-loss cov.
erage. Withintwo years, the claims lag caught up with
the association, and it is now emangled in ltigation
resulting from the insolvency. |

Insurer-Created “Pseudo-Associations.” In some
Instances, entrepreneurs, in conjunction with small in-
surers, may create organizatlons that claim to represent
an interest group, allegedly for purposes other than
secking insurance. TPAs will create the group, market
it, and then seek health insurance coverage from a small
Insurer io need of quick cash flow. Often these small
Insurers are not financially sound themselves, These
“pseudo-association” plans then seek the “group” label
10 avoid more stringent state regulation of indlvidual
Plans and to enjoy reciprocity offered by some states to

. Other states’ “‘group” designations.

Regulators that were mtervlewed for the RAND
study believed these types of plans were inherently less
stable than standard groups. Pseudo-association leader-
ghip does not provide the protective oversight as in the
caseof bona fide associations to assure that members are
not explolted or that the sponsor is not mismanaging the
plan funds. This is panlcularly true with respect to
overseeing the quallty of the insurer backing the plan.
Several states have recendy instituted policles or passed

legislation to screen any planclalming to be an “associa-

tion" in an effort to assure that the organization is bona
fide.

Good Faith Versus Exploitaﬁon

The study found that some TPA-Initiated multiple
employer welfare plans do not seek insurance coverage
at all, or continue to sell health plans after their insurers
dropped coverage or became insolvent. As a result,
these types of MEW As function in a self-insured fash-
ion and bear full responsibility for the risks, facts often
unknown to the plan members. These arrangements

may attempt to legitimlze themselves with an associa-
tion label or falsely advertise that they are insured when,
in fact, they merely maintain an administrative services
only (ASO) contract with an insurer,

Self-funded MEWAS tend to guarantee coverageto -
any firm that wanig to purchase coverage. They typi-
cally set very low premiums, sometimes up to 40%
below comparable insured small group plans. Many of
these plans fail to engage In formal reserving and claim
to rely on stop-loss coverage to pay claims that exceed
premiums. However, the stop-loss coverage usually
becomes available only after the amount paid on an
individual clalm or on all claims {n the aggregate ex-’
ceeds a certain amount (the “attachmeant point™). Insol-
vent MEWAs gmallyareunabletopaythedmmsthat
would activate the stop-loss insurance.

Increasingly, self-funded MEWAs are marketing
thelrplansdirectly to small employers, in lieu of market»

- ing through brokers and agents, who may be better

informed about the questionable financial status of these
plans.. For example, one agent reported that a plan gave
itself an industry name such as the Flowergrowers
Health Plan, purchased a malling list for all companies
within that industry, and then approached the companies
directly, claiming to have a tailor-made product.

- Because these MEW As do not set aside reserves, they
must pay claims out of incoming premiums on & cash
flow basis. This strategy works only if enrolimentin the
Plancontinually increases, which s rare. Because of the
delay in receiving and processing health care claims,
such MEWAs are able to flourish for a period of time.
One regulator said that it may taks 12 to 18 months for
the claims tail to catchup, Eventually, the MEW A starts
to slow its claims payment, fails to pay large claims
altogether, and then either declares bankruptcy, or qui-
edly slips out of the state.

Although regulators stated that some of these
MEWAs are simply naively mismanaged, others are
concelved to exploit the public and reap short-term
personal rewards.

Associate Union Memberships

Union-sponsored health plans, which open enroll-
ment to nonunjon individuals, may operate like
MEW As by providing health coverage to m\.wple em-

s
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ployers, often in a self-insured manner. These types of
health plans claim preemption from stateinsurance
regulation because they operate as collectively bar-
gained plans under ERIS A and the Taft-Hartley Act, and
not as MEWAs. Furthermore, the fedecal regulations
that apply to these self-funded plans under ERISA relate
10 plan structure, and not to funding standards designed
to protect the solvency of the plan. Because state and
federal governments exercise only minimal oversight
over these plans, insurance regulators fear the potential
for the same abuses observed with MEW As.

State insurance regulators are concerned [that these
plans function as insurers in an unregulated manoer and
closely resemble MEW As in their structure and opera-
tion. Virtually all of these entities are self-insured or
partially self-insured trusts, and it is unclear whether
they set aside sufficient reserves to prevent msolvcnas
that can result from large claims. Regulators also
question whether a collectively bargained plan preemp-
tion is warranted when a union opens its doors to market
insurance products to nonunjon employee groups.

Associate union memberships occur when union
plans solicit members among employees of small com-
panies, who are given the opportunity to Jom the union
for the purpose of gaining access o the umon s health
benefits program and other assorted umon~spomored
services, such as dental insurance, credit unions, and
mail-order pharmaceuticals. The associate membess
pay dues to the unions in order to pamcxpatc in these
services, but are not part of the union's barga;mng unit.

Associate union members provide a critical source of
revenue to the union. For example, the Maxl Handlers
Union, which has about 50,000 full-time members, has
nearly 500,000 associate members who subscnbe to its
health plan and pay dues. The Intcmational Ladies’
Garment Workers’ Union also uses associate member-
ships, with annual fees averaging between $30 and $50.
Unions also see associate memberships as a good
. method to sell the advantages of umomzanon inanera
of dwindling union membership, and employets may
view associate union memberships as a way't 10 fend off
true unionization of their work force wmle gaining
access to health insurance at more attractive rates.

It is not known how many unions offer) associate
memberships. The ioral number of assocxa(e members
was estimated at 300,000 as of April 1989. |

Employee Leasing-Firms

Health plan organizers sometimes used employee
leasing firms to avoid state regulaion. These firms
nominally hire the employees of many firms and then
Iease them back to the individual employers on a con-
tract basis. Leasing firms can offer significant cost

" benefits 10 employers by pooling large numbers of

employees from different businesses to provide ser-
vices. Some firms that market this service agree to
handle certain administrative functions, and often agree
to provide benefits to the leased employees. Other firms,
however, engage in practices that are intended only to
avoid state insurance regulation by setwing up self-
funded health plans for multiple employers.

In 1983, fewer than 4,000 employees were leased,
The current number ofleased employees is estimated to
be between 1.5 million and 2 million and is projected to
grow 10 10 million by the year 2000. The National Staff
Leasing Association (NSLA) estimates that currently
there may be as many as 1,500 1easing firms. Ofthetotal,
only 183 belong to the national association. The NSLA
is seeking to move the industry toward self-regulation,
because of a number of health plan insolvencies that
threaten the existence of well-managed leasing firms.

Until 1988, most leasing firms offering health covex-
age were fully insured, according to an industry spokes-
person. Then, inresponse to large losses faced by many
insurers, premiums increased by 30% to 40%, making
the insurance less affordable and causing many firms to
switch to self-funding. Between 60% and 70% of all
leasing firms currently self-insure their health benefits
packages. Because they are the nominal employer, they
seek preemption from state regulation as 2 single-em-
ployer plan under ERISA, and claim to be exempt from
state health insurance regulations, such as reserve re-
quirements and benefit mandate laws. Often, these
plans lack adequate reserves or do not charge sufficient
premiums to assure thelr solvency in the long run.
Leasing firm plans that have become insolvent include
ATS, American Workforce, CAP Staffing, Criterion,
and Synesys.

Leasing firms are heavily concentrated In Florida,
Texas, Oklahoma, South Carolina, New York, New
Jersey, and California, perhaps due to the large concen-
tration of small businesses in these states. A major
impetus for their creation is to obtain low cost workers’

continued on next page
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compensation insurance. Leasmg firms can secure

lower rates for workers® compensanonbyclaumngtobe
a new firm without any prior clalxms experience against
which to rate, or periodically changmg the name of the
leasing firm, leaving no claims| trail for an insurer to
check. 1

- Although manyleasingﬁ:ms ;B:acucesoundbusmess
principles, regulators have identified major problems
with some leasing firms. ‘mescmclude defrauding the
- workers’ compensation system, defrauding state as-
signed risk pools; and acting as unauxhonzad insurance
operations, which posecomxdcrable risk for insolvency.
Regulators in several southern szaws have expressed
concern about them, given that the states’ authority (o
regulate these firms is unclear. [ :

The insolvency of CAP Staffing demonstrates the
pmblcms associated with MEW A-like plans offered by

leasing firms. CAP Staffing was federally indicted in -

1989 for selling phony employee health insurance and
other benefitsto morethan 120employcrsmcxghtstatcs

Over afive-yearperiod, ﬂxeplanbulnedcus:omersoutof
millions of dollars in premium payments and Jeft more
than 13,000 workers and farmlxs ‘without health care

. coverage, CAP Staffing claxmed its health plan was

insured by Travelers, when it was actually self-insured.

Investigators determined that CAP Staffing became
Insolvent because it charged premiums well below what
was required to cover claims expenses based on actu-
arial calculations. - There are obvious similarities to
many MEWA plans, since CAP} Staffing was self-in-
sured and did not set aside reserves, priced below what
was actuarially sound, falsely adverUsed to be fully
insured, guaranteed issue, and ]Opemed outside the

. purview of state insurance regulauon by claxmmg w0 be

a single employer.

How Many MEWAS E:ust"

The study found manherexsnéxehahlemumamasto
the number of MEW As thatexist. 'mesmdycnesa 1991
published estimate that put th:zaY number as “at least
3,000,” but stated that this number is impossible to
verify. Itis difficult to estimate ﬂp number of MEWASs
because most operate as unlicensed insurers, hoping not
to be found or counted by federal. or state regulatory
authorities. Thereis a belief, however, thatthe MEWAs

that have come to public attention as the result of
criminal behavior are only asmall percentage of existing
MEWAs. '
As part of the study, state insurance commissioners
were asked to estimate the total number of MEWAS
operating intheir state. Some states could not providc an
estimate. In other states, the conductors of the study felt
that the estimate might be low because they did nothave

. a good mechanism for obtaining information about

MEWAs until an insolvency occurred. Similarly, the
purchasers of health insurance policies cannot be relied
on to accurately report that they have their coverage
through a MEWA, as buyers of MEWA plans are often
unaware of the distinction between a MEWA and con-
ventional insurance,

Calculations from a survey conducted by the Health
Insurance Association of America showed that 10% of
the small firms they surveyed reported that they were
insured through a “multiple employer trust.” It is diffi-
cultto translate this number into an estimate of MEWAs
because conventional insurance companies often place
their small group business into METs, as described
above. Also, other ammangements, such as associate
union memberships and employee leasing firms, behave
in ways similar to MEWAS. Thus, a count of MEWAS
alone would not provide a complete assessmm=at of the
scope of problems associated with these types of health
insurance arrangemeants.

Federal Regulation

With certain specific exceptions, “employee welfare
benefits plans” covered by ERISA include those estab-
lished by an “employer” to provide medical benefits,
“through the purchase of insurance or otherwise.” “Em-
ployer™ is defined to include anindividual employer and

“a group or association of employers acting for an

employer.” A group or association of employers can
establish a single ERISA-covered plan where the group
or association can demonstrate that it is a “bona fide”
£roup or association.

The DOL has indicated that this statms is demon-
strated by examining, among other things, who actually
controls the association, who actually controls the ben-
efit program, when and why the association was formed,
and what rclationship existed among members before
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.. the plan began. Where several unrelated employers
merely execute a trust document as a means o fund
benefits and where no genuine orgamzauona! relation-
ship exists among the employers, no bona ﬁde group or
association of employers will be dcemed to exist for
purposes of creating an employee welfare beneﬁt plan
(DOL Advisory Opinion No. 89-13), .

Under ERISA's deemer clause (see RR 606.-1), wel-
fare benefit plans covered by ERISA are generally
outside the reach of state insurance regulauon ifthey are

self-insured. In the late 1970s and early l980s several
well-publicized Insolvencies of self-insured METS
caused Congress to reconsider the issue of pteempuon.
These METS claimed to be “employer asocxauons
sponsoring employee welfare plans and refused to sub-
mit to state insurance regulation, such as cexﬁﬁcatcs of
authority, reserve standards, mandated bencﬁrs and
premiumtax laws. Stateregulators feltthatthelanguagc
of ERISA appeared 10 protect these entities.| However,
ERISA does not require employee welfare plans to file
for preapproval, nor does it set funding requirements for
welfare benefit plans as it does for pension plans.

In an attempt to remedy this problem, Congress
amended ERISA In 1983. Under the amendment, 2
MEWA was defined as “an employee welfare benefit
plan or any other arrangement offering any beneﬁt tothe
employees of two or more employers.” Fully insured
MEWAs (those in which all benaﬂtsareguarameed
under a contract of insurance) must comply only with
state laws concerning reserve and conmbution require-
meats. All other MEW As must comply with reserve and
contribution requirements and any other insur'anneregu-
lation not inconsistent with ERISA (that is, states may
not reduce or modify the fiduciary or :cpomng require-
ments imposed by ERISA).

The amendment also provided thauheDOLwasfree
to issue regulations concerning how non-fnlly insured
MEW As might seek an administrative exemption. To
date, the DOL has notissued suchregulations. However,
the DOL has provided opinion letters on vanous ERISA
provisions, including letters on the apphcabxhty of state
regulation 1o particular MEW As. The DOL has consis-

tently stated that MEWAS are subject to at least. some

state oversight.

Accordingly, MEW As that are also employee wel-
fare benefit plans must meet all of the rcquiremems of
ERISA along with any insurance requirements a state
wishes to impose, to the extent permitted by lhe MEWA
provisions of ERISA. As a practical matter,! however,

i
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most states do not regulate fully insured MEWASs
except to the extent the underwriting insurer must
comply with appropriate insurance laws. Many states
claim that when uninsured MEWASs market contracts
for employee medical benefits, they are engaging in
insurance-company-conduct that should be subject to
state regulation of solvency and consumer protection
laws.

Interpretations Of ERISA

Even though language in the 1983 amendments to
ERISA subjects all MEW As to state regulation of some
sort, sponsors of uninsured MEWAs continue to claim
preemption of insurance laws by ERISA. One state
insurance official said that a MEWA's typical response
wheninvestigated by the state insurance deparument was
toclaim to represent a "bona fide employer association,”
and because ERIS A defines “employer” to include “
ployer associations,” the entity claims to represent a
single employer under this definition, as opposed to’
“two or more employers” under the definition of
MEWAs set out in the amendment. Thus, the MEWA
claims not to be a MEW A at all, but a single-employer
welfare plan exempt from state regulation. State depart-
ments of insurance often must challenge other interpre~
tations, such as MEW A sponsors claiming to be collec-
tively bargained plans, through expensive and time-
consuming litigation,

State Regulation

Telephone interviews were conducted with officials -
in 18 state departments of insurance?! in order to discover
the approaches states use to deal with MEWAS, Asone
might predict, strategles vary widely among the states,
from virtually no regulation, to imposing only registra-
tion requirements, to complete preapproval, financial
standards, and monitoring, Several states said that
MEWA laws were pending or proposed In the state
legislature.

‘The study found that the extent of MEW A regulation
did not necessarily correlate with the level of success in
preventing insolvencies. It also appeared that market
factors may be as strong an influence as a particular

1 The 18 states wora Califomia, Connecticut, Delaware, Florida,
Goeargia, Hincis, Michigan, Massachuselts, Missouri, New Yok,
North Carolina, Oklahoma, Oregon, Rhode Istand, Texas, Ulah,
Virginia, and Washington.
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state’s approachtoregulation with regard to areas where
MEWA promoters choose (o locate or avoid For ex-
ample, states that have a large number of nonunionized
small businesses with limited affordable insurance op-
tions appear attractive to MEW As Patterns of regula-
tion that emerged from the telcphonc interviews are
described below, !

NAIC’s Act }

In 1982, the National Association of Insurance Com-
missioners (NAIC) developed a model actentitled “The
Jurisdiction to Determine Jurisdiction of Providers of
Health Care Benefits Act” In essence, the model act
states that all health care beneﬁts providers are pre-
sumed to be subject to state insuranoe department juris-
diction unless they provide the deparument with proof
that another government agency permits or qualifies itto
provide those services, Any other claim of preemption
will fail. About2S5 states have adopted this provision or
some similar law,

Regulators in states that use tbe NAIC act to attack
uninsured MEW As as “unauthorized insurance”™ point
to its limitation: these entities claim to be exempt from
all insurance regulation under ERISA, despite the “pre-
sumption” language in the act. These entities do not
voluntarily approach state insurance departments, but
are only identified when pohcyholdcrs complain that
the MEW A fails to pay claims, orwhen ageats call with
concerns about low rate quotes. In other words, the act
is not very effective.

Comprehensive Legxslanon

Florida, Michigan, and Virginiahave passed compre-
hensive laws intended to monitor and manage uninsured
MEW As. Eachhas hadamarkedly differentexperience
under these laws.

Michigan. Michigan passed comprehenswe MEWA
regulations in 1986, in response to a large local insol-
vency in the early 1980s. Michigan's law imposes
requirements on uninsured MEW As that mirror those
placed on insurance companies, and also adds several
new provisions unique to MEWAs it applies to both
domestic MEWAs and those “soliciting an employer
domiciled in Michigan.” Michigarin has not experienced

adomestic MEW A insolvency since the law was passed
in 1986.

Undes the law, umnsured MEW As must apply for a
certificate of authority, post bond, and demonstrate
financial viability before they can solicit business.
MEWAs must be sponsored by a nonprofit association
of employers or employees that has existed for at least
two years with some purpose other than the provision of
insurance to members. An association must consist of at
least five members with a total of 200 policyholders and
annual gross premiums of at least $200,000.

Other provisions in the law prevent conflicts of inter-
est by employer trustees, assure adequate internal ad-
ministration or (as is the case for most Michigan
MEWAs) a confract with a TPA, and require annual
reports and examinations to assure continuing financial
viability. Stop-loss jnsurance is required at a $25,000-
per-occurrence basis; aggregate stop-loss insurance is
optional. Michigan regulators believe that stop-loss
limits, which can be upward of $1 million, are oftea -
useless because most MEW As will be bankrupt before
the limit is met.

Reserve and surplus standards are also specified: the
greater of 25% of aggregate premium contributions for
the current fiscal year or 35% of paid claims in the year.
Reserves may not fall below 2-1/2 months of yearly
premiums or the MEWA must assess its policyholders
an extra month’s premium. Only about20 MEW As are
regulated, because a large percentage of Michigan's
population is unionized and covered through collec-
tively bargained plans.

Florida. Florida has had less success in assuring
solvency ofits licensed, uninsured MEW As. Atthetime
the study was conducted, only five of the 28 plans that
Florida had approved under its law remained function-
ing, and three of those were running deficits. All the
other plans became insolvent and voluntarily dissolved,
or were forced into receivership by the state.

Some of Florida’s standards parallel Michigan’s, in-
cluding allowing only bona fide nonprofit associations to
sponsor MEWAs. However, Florida's law differs from
Michigan's in several ways. Most significantly, until
recently, the law did not set specific reserve and rate
guidelines for MEWAS (o follow. Instead, the law pro-
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vided that MEWASs seek actuagial guidance in seming
reserves, in pricing the product, and in determining stop-
loss coverage. Floridarecently changeditslaw (o allow for
assessments of MEWAS 10 fund claims for |thosr: that
become insolvent and also to set reserve sta:!xdards.
The reasons listed by the interviewee for the large

number of uninsured MEW A failures in his state include -

poorrating practices, inadequate or nonexistent capitali-
zation, lack of underwriting, poor financial and claims
management, and poor reporting.

Florida was often named as the site of trouhlaome‘ ‘

MEWAs that market in other statcs——uninsured
MEWAsthathad notbothemdtobecomcllcensedundcr
. Rorida’s laws. Regulators in Florida have mvatiga:ed
seven of these MEW As, as well aseight a.méme union
plans, and estimate that as many as 80-100 selr funded
employee leasing firms exist there. When trying to
understand mesourceomanda'sreputanonforhzrbor-
ing manyuninsured MEW As, itisdifficultto sortoutthe
effects of demographics from those of the: weak MEWA
licensing law, especially because so many MEWAs
simply claim preemption from the regulatory procedure
to begin with. F

Virginia. Regulations in Virginia requxtc that all
MEWAS apply for state licensure before lnmxln':ung
health coverage in the state. Licensure reqmrcmenrs
include a security deposit, maintenance of a defined
minimum surplus and the same level of reserves jnsucers
must maintain, and the establishment of “risk-sharing™
agreements. The regulations apply to all MEWAS but
also contain a provision that allows fully insured
MEW As to apply for preemption from the statute i they
demonstrate their fully insured status (Virginia regu-
lates fully insured MEWAs only to the extent that the
undeslying insurance company is regulated. which is
typical of most states).

Virginia regulators have been inundated with appli-
cations for preemption—550 at Jast count. chulators
explained that this high number may be a result of the
large numbec of trade associations headquartered in the
Washington, D.C., areathatsponsor fully ins‘ured health
plans for members. Only three plans anempted to get
licensed, and all three failed. Two failed to meet the
stringent financial standards, and one oul-of-state plan
would violate its charter to market in erg:ma There
, Wwasa general sense that most uninsured MEWAs could
» niot meet the stringent financial standards imposed by

the law. . It is believed that most uninsured MEW As
have remained “underground.”

State Registration Laws

Several states require all MEWAs to register before
they can market in that state. Their success has been
mixed. In North Carolina, for example, the Jaw required .
registration by all MEWAs within 60 days of passage in
August 1990. At the time of the RAND study, no
MEWAs had registered. In general, regulators state that
fully insured MEWASs comply with the requirements,
but that uninsured MEWAs continue to claim ERISA
preemption even from simple registration requiremeats,

Brokers Who Sell MEWA Products

Several states have used their licensing authority over
insurance agents and brokers to prevent the marketing of
uninsured MEWAs. For example, Utah may revoke the
license of or impose fines on a broker foundto be selling
uninsured MEWA products. Utah and several other
states issue bulletins to agents reminding them of their
liability under state 1aw for unpaid claims when they sell
“unauthorized insurance™ that becomes insolvent, and
regulators have received tips leading to investigations of
uninsured MEWASs resulting from this publicity. In
order 10 get around these laws, however, some MEWAs
are simply approaching clients directly, eliminating the
agents and brokers. As aresult, disciplining agents and
brokers will have no effect.

Unau thonzed Insurance .

Without special legislation aimed at regulanng unin-
sured MEWAs, state insurance department officials
attack them under state laws prohibiting the sale of
“ynavthorized insurance” (companies selling products
that indemnify for health benefits but that have not
sought to meet state requirements necessary before a

" certificate of authority is Issued). - Of course, some

MEWA operators either ignore this position or believe
that somehow they are exempt from ERISA; and with-
out prior identification, officials cannot attack these
entities until they receive complaints about nonpayment
of claims or questions from ageats concerned about
underpriced products.

Targeting “Pseudo-Associations”

Most states have not passed special laws regulating
fully insured MEW As, rationalizing that the insurance
company that underwrites the MEWA must meet the
capital, reserve, guarantee fund contribution, and other

continued on next pége
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laws imposedon memtodobusméss intheir states. This
rationale fails to consider the prohlems that arise when
a MEWA creates a pscudo-assoaauon for marketing

purposes only,

Some states are taking steps to address this type of |-

problem with special Iegislaﬁon. Only “bona fide”
MEW As may market in Oregon. An associationis bona
fide only where aclive employer ovessight exists to
prevent abuse and where the assogam)n was notcreated
solely to getinsurance, Trustarrangements must cover
one or more employers or unions in the same industry,
to assure that some kind of predictability and risk-spread-
ing occurs. The Jaw applies to both domestic and out-of-
state insurers. The state looks with suspicion at plans in
which the trustee, administrator, andmarkeﬁng agent are
all :h:sameortdatcdmdmdualsorennn&eraxherm the
employer or association. As of late 1990, 75 insured
association plans had registered thh the department.

Regulation Of TPAs s
Several states have passed, or are planning to pro-
pose, legislation regulating TPAs. Some regulators
believe that TPAs administer most MEWA business,
though opinions differed as to whether most of these

'MEWASs were poorly run. The TPA regulations in

Illinois, for example, impose requirements that include

. reporting on MEWA and association business, separate

acoounting for each client, rmvmg and financial stan-
dards, and conflict of interest prohibitions.

Policy Implications |

MEW As have developed as arlcsponsetosman firms’
demand for health coverage at affordable prices. By
claiming preemption from state regulation, MEWAs
can provide health coverage ata lowa' price. However,
they expose their participants to significant financial
risk as a consequence of this lack of state regulation.

MEWAs havcsoughttoemulateself-ﬁmdedcmploy—
ersinordertobring lower—costmalmmvaage products
to the market. However, the RAND study’s findings

suggestthat the analogy is notexact. Many small groups

cannot be combined to exacily duphcate the situation in

-a single large firm. The ability of small firms to optin

and outof the MEWA makes xtmhercmlysubjecttonsk
selection that compromises the stability of the MEWA.,
Furthermore, a MEW A has no other assets to draw upon
if claims exceed reserves.

The avoidance of state reserve requirements and
premium taxes has been amajor factorin MEW As' ability
to charge Iower prices. As a result, MEWA insurance
buyers are not protected from financial loss, and they
assume more risk because the safety features built into
state regulation are missing for MEWA policles. |

It seems that many small firms do not understand that
they are bearing additional risk when they purchase a
MEWA product, and some MEW As deliberately mis-
represent the insurance status of their policies. How-
ever, it appears that simply notifying potential consum-
exs that they are buying a self-funded product is not
sufficient. North Carolina, which has this regulation,
has been the site of notable MEW A failures.

The results of the study raised a question of whether
uninsured MEW As can be viable in any circumstances.
State experience suggests that registration and disclo-
sure of uninsured status do not provide sufficieat protec-
ton. The experience in Michigan suggests that when
MEWAs are regulated in a manner similar to conven-
tional insurance, they can provide a financially stable,
Iower-cost source of health coverage. ' Unfortunately,

“since MEW As do engage in jurisdiction shopping, un-

scrupulous operators may simply avoid stringent re-
serve requirements by moving their operations to an-
other state.

The observation that MEWAs are stable when they
are treated like conventional insurance companies is a
two-way observation. One cost-saving feature of
MEWAS is their ability to sell coverage that does not
cover all the benefits mandated by state law. Consumers
have demonstrated a need and a desire for this type of
coverage.

In conclusion, requiring MEWAs to operate under
constraints similar to those faced by conventional insur-
ance companies and eliminating state mandates for
state-regulated insurcrs are two alternatives for provid-
ing the small firm health care consume¢r with affordable
coverage. i
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SENT TO ALL MEMBERS OF THE HOUSE OF REPRESENTATIVES

May 3, 1996 1

Neil Abercrombie i
United States House of|Representatives
Washington, DC 20515-1101

Dear Congressman Abercrompie:
H B

The undersigned orgar{izations, representing a diverse group of providers,
consumers, employers and insurers, have joined together to communicate our
common views on H.R.3103, the Heaith Coverage Availability and Affordability Act

of 1996. We urge you to contact the Members appointed as conferees and
request that they: ]

¢ Support the group éortabiiity provisions in H.R.3103; and
¢ Oppose the provision in H.R. 3103 that wouid exempt muitiple employer
welfare arrangements (MEWAs) -- a type of employer purchasing pool -- from-

state regulation and would rely solely on a new federal licensing and
regulating structure|for MEWAs.

We strongly support portability from one employer health plan to another. The
provision would alleviate “job-lock” for as many as 23 million individuals.

i
We are deeply concerned. however, about the House language that would
preempt MEWASs from state regulation. We believe that Congress has not
adequately considered this complicated and technical issue or the serious
unintended consequences that would occur if the approach became law.

The unintended consefquences of passing such a law would include:

o Preemption of state consumer protection {aws such as reserve
requirements to guard against bankruptcy, premium rate limitations, minimum
benefit packages and consumer grievance procedures. This is especially
troublesome given [the history of financial problems and fraudulent practices
with many MEWAs -- the General Accounting Office (GAQ) has identified

hundreds of millions of dollars in unpaid claims by MEWAs that have left
hundreds of thousgnds of subscribers stranded.

Destruction of the integrity of small group reforms by atlowing MEWAs to
cherry pick the heaithiest subscribers -- ieaving the remainder of the insurance
market with higher premiums. State small group reforms intended to assure

affordable ana adequate coverage for all smail groups would be totally
undermined. |




Once again, we are concemed about the grave consequences of exemption of
MEWAs from state regu!atlon and ask you to oppose this provision in the
conference agreement.

Sincerely, |

|
AIDS Action Council
American Association of Nurse Anesthetists
American Chiropractic Association
American College of Nurse-Midwives
American Counsehng Association
American Federanon of Home Health Agenmes
American Occupatxonal Therapy Association
American Optometric Association
American Physical Tperapy Association
American Podiatric Medical Association
American Psychological Association
American Speech-Language-Hearing Association
Atlanta Health Care Alliance
Blue Cross and Blue Shield Association
Citizen Action '
Health Insurance Assaciation of America
Independent Insuran%ce Agents of America
Justice for All
National Association of Childbearing Centers
National Assomatlon, of Health Underwriters
Nationai Association of Retail Druggists
National Association of Social Workers
National Community|Mental Healthcare Council
National Multiple Sclerosis Society
Neighbor to Neighbor
Opticians Association of America
United Church of Chnst Office for Church in Socnety

l
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" NATIONAL
GOVERNOFS
ASSTIATION

Tommy G. Thompson Ravmond K. Scheppach
; Governor of Wikconsin Exceutive Dircctor
Chatrenan .
Hall of the Sare
| Bobh Miller <444 North Capital Nerwet
’ Governor of Nevads Washington. D.C. 200011512
i Vics Chairman Telephone (202) 624-5300
i
|
‘ May 13, 1996
1
The Honorab! Dal Also sent to:
Ho . .c Robert c / Speaker Gingrich
Senate Majarity Leader j Senator Daschle
- -United States Senate f ' ‘ ~ . Congressman Gephardt
S5-230 Capitol Building |
Washington, DC 20510 %
i
I
Dear Senatar Dole: |

On behalf of the nation’s Governors, we would like to offer our comments as you begin your efforts to
reconcile the Health Insurance Reform Act of 1995 (S. 1028) with the Health Coverage Availability and
Affordability Act of 1996 (HLR. 3103). We believe that your efforts to reform the private health
coverage market are anxmporxm first step and you are to be commended for your actions. We would,
however, like 1o share with you our concerns in a number of areas that should be addressed by the

" conference committae.

t

Group to Individual Plombility. Both the House and the Senate bills contain provisions that are
designed 10 improve portability in the group to individual market. Addressing the needs of persons in
the individual and smail group market is essential if we are ever to improve access to affordable health
care. Both ths House and the Senate are to be commended for addressing this difficult issue. The single
largest concern is the potential for risk segmentation in the market and both bills are likely to lessen the
problem. However, we are concerned that there is a greater opportunity for risk segmentation in the
House bill than in the Senate The House language calls for guarantsed issue of a benefits package
whose velue is pot less than the “weighted actuarial value” of other packages in the market or offered by
the same insurer. We belm that this could glve insurers and health plans the ability to create packages

that might segment the market by vlmxc of the beneflts offered. In short, we prefer the Senate language
for this provision. ‘

Both the House and the Senate language allow states to develop their own portability mechanisms in liew
of the federal standards. 'In both cases, the Secretary of the U.S. Department of Health and Human
Services has discretion iln approving those alternative methodologies. In the House language, for
example, a state altemauve to the federal standard must demonstrate that it is “reasanably designed” to
meet the goals of guamntecmg that a “qualifying individual” is able to obtain “qualifying coverage” that
complies with the bills requiremenxs relating to preexisting condition limitations. However, there is no
clear guidance for the Secretary on this point nor clear criteria that would be used to determine if the
state meets this test. As 8. 1028 moved toward the floor last month, we were able to work with
Scnatars Kassebaum and Kennedy to assure that their bill contained safe harbors which permitted
automatic approval of certsin state alternatives and limited Secretarial discretion in this area. The
authority of the Secretary must be clear and restricted. We believe that neither of us is interested in a
camplicated regulatory process that could result in protracted litigation in arder for states to be creative
in this area. [n short, the STnam language must serve as a guide during conference.
i

!
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H.R.3103/5.1028 Conference
May 13, 1996 .
Page 2. ’ ‘

- MEWAs and VHIAs. We agree that thete is 2 need to place further regulations on MEWASs and
agree thal there is a need 0 expand opportunities for small businesses to purchase affordable
health insurance. However, we are extremely concerned about the provisions in the H.R. 3103

" concerning self-funded muitiple| employer welfare arrangements (MEWASs) and voluntary health
insurance associations (VHIASs), and recommend that you work from the language in S. 1028.
While we had undersicod that! there were meaningful safe harbors for the states in the House
language, careful reading belies|such an interpretation. We believe that some of the safe harbors
for states are substamtially und;m'cut by accompanying statutary language. Mareover, the safe
harbors contain other ambigums lanpuage that might be construed by.the caurts to further fimit the
scope of the safe harbors in the stamtory language.

At this time, we will not offer speciﬁc examples supporting our concerns. Others, including the
National Associatiun of Insurance Commissioners (NAIC) have and will continue to provide
fitrther details of the relevant ;[zravxsmns. From our perspective as chief cxecutive officers of
states, we believe that the MEWA and VHIA provisions in the House bill run exactly counter to
the steps we find advisable and rlxecessary to continue improvements in the health care market, We
do not need to look w0 far into the past 1o find traces of the adverse consequences of unregulated
and poarly regulatad entities. }V’th respect to MEWAs, the problems were so significant that
Congress acted in concert with the states and the U.S. Department of Labor to assure that these
problems were corrected.  These cooperative federal and state actions were the right thing 1o do.
Now is aot the tims 10 réverse the trend. Now is not the time to reduce state regulatory authority.
and now is not the tme to destabilize the individual and small group insurance market. These
provisions should be struck in conference.

Protecting State Regulation of Insurance. As we said previously, maintaining and ensuring a
meaningful role for states in the|regulation of private health insurance is essential. Our reading of
both the House and Senate bills suggest that you agree with our position and that the language has
been crafted to maintain state authority and flexibility. That is, responsibilities have been ‘saved’
for states, and the states can go beyond the minimum federal standards. Unfortunately, we believe
that the House legislative language has been drafted in a fashion that it is much more ambiguous
than the Senate language on tms point. With the exception of certain clear savings for certain state
laws, state laws are ptecmptad in areas “gpecifically addressed” by the bill. Since the bill
“‘addresses”, at feast minlmally'. muny areas, the preemptive sweep of these provisions could be
very broad, however unmtennonai For example, Section 131 requires guaranteed issuance of
coverage in the small group markeL The small group market is later defined as groups of at least
two but fewer than 51. Ina number of states, small group reforms include group size of 1 and in .
some casas groups larger than 50 The relationship between this federal preemption and state law
is confusing and could rasult m jiidiéial interpretations diminishing state regulatory authority to
enact laws with broader guamnw issue requirements. By contrast, the savings language in the
Senate bill is much less ambiguous retaining state authority. We believe that the ambiguity in the

House language is mnmenuunnl and we are ready to work with conferee staff and the NAIC to
correct the final conference language.
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H.R. 3103/8. 1028 Conference
May 13, 1996
Page 3.

Tha.nk.youagmfarymr anemiontnourmnccms We are committed 1o changes in the nation’s
health care system that cxpands the availability of affordable coverage to all Americans, Your
wark has been cmnmendabk, and we look forward to working with you in this most important
area. | | '

Sincerely,

e Bt AL

Govemcr Bob Msllu'
Vice Chairman
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Honarable Newt Gingrich - ] o -
Speaker of the House of Repmsenmnvw
Washin ,D.C. ;
e

" Dear Mr. Speaker:

. Wemwnung 1o expms ourc:ppoenuon m ccnamprwisions of HR 3103, the Realth
Coverage Availability and Affordability Act of 1996, This legisiation, as passed by the House, .
contains language that would preempt state mandated benefits and other laws for small employer -
. purchasing pools, called Multiple Employer Welfare Arrangements-(MEWAs) and Volontary

- Health Insurance Asscciations (VHIAs). This would have an extremely negative effect on - o

: ,msumm-especmﬂy womien and chlldrm

' Thrwglmuttheimm Congmswehavehwﬂaboutthzwudomoﬂhcmms andtmj,"
vlrhzaofallomngmtamreguhxeaﬂ\eymﬁt. But HR 3103 would allow MEWAS and -
VBIAsmevadeunpomntmlawsdmtpmt&twommmdchﬂdm According to an Apsit
is, I%mmbymeﬁemmm;wﬁce somof:hemostcommmuwmcm

,requiredbystz!um |
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Wcmmfavorofgmngsmaubwmthcabxﬁtyto;mnmeﬂae:inoxﬂermhavc
bargaining power in the health care marketplace. The Kassebaum/Kennedy legislation, § 1028,
allows these businesses to forin ‘purchasing cooperatives in order to achieve savings without
evading the decisions made by the state legislators and governors. Therefore, we ai¢ in favar
” ofdwngdw!fwxpmdﬁmsmmmmmfmmmpﬁmd&em

~ provisions. Wemhopcﬁn:hataconfmwﬁlmmmdﬂmnwﬂlmmmnmgﬁﬂ &

legislation without politically divisive mcasyres, which wouldonly servetodctaumlegfslanm
anddepnvewoonsnmenmofmuchxudedmﬁm -
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" “The Honorable Bob Dole. b
_Sénate Majonty Leader I PR
* United States Senate - '
‘Washmgton DC 20510
" The Honorable Newt thgnch
' H33, The Capttol L
__Washmgton DC. 20510

- ‘1 Dear Senator Dole and Mr Speaker' t

Nattonal Conference ot‘ State Legtslatures ; ST
Natxonal Assoclatton of Insurance Commtssmners R

S-230. Capltol Bunldmg ‘ L

Speaker of the’ House

i

On beha If of the Nattonal Conference of’ State ‘Legtslatures (“NCSL”) and the Natlonal Assocnatton of A

. ,Insuranee Commtsstoners (“NAIC”) Specual Commtttee on Health Insurance (“NAIC Comm:ttee”) we .
" dre writing to express our views reEatmg to-H.R. 3103 and S. 1028 recently passed by the U S. House of -

‘Representatwes and the U S Senate respectwely

= ‘}The NCSL s a btpamsan orgamzatton created to. serve the legtslators and staffs of the natton s 50 states
~ s commonwealths and temtones and the’ Dlstnct ‘of Columnbia. The. NAIC founded in 1871, is our -
" nation's oldest association of state officials. -1fs 55 members are the chtef msurance regulatory ofﬁcrals of
" the 50 states,’the District ‘of’ Columbna and -the four US. temtones fI‘lte NAIC Commtttec which
conisists of: 37 of the states’ “chief regulatory ofﬁcmls _was. establlshed by‘NAIC members to. revtew

federal health msurance mtttatwes .affeetmor state msurattce regulatton

\. f\. T
“ . R

-
ey

‘We believe that the Conference Commtttee once: appomted to resolve the dtfferences between the

proposals, will have -a tremendous opportunity to: approve legtslatton to enhance consumer protecttons

- and portability in’ health cafe coverage. However, the conferees . will also have to resolve a srgmﬁcant
- difference between the two bills i in. thearea of state authortty over msurance as they attempt to reconcrle\

two vastly d:fferent approaches to employer group purchasmg arrangements o L

B ) Commendably, the broad ontlmes1 of the federal portablltty standards thhm both H R. 3103 and S. 1028
- reﬂect and-thereby: acknowledoe the efficacy of already existing state reforms. However the
, acceptance in confere:zce of Title 1, Subtitle C of H.R. 3103 would; at best severely undermme, and at. SRR

worst, potentxal’ly eviscerate the historic role of the states as regaiators, mnovators and tmplementors y

~of health insurer solvency, mdrket conduct and liealth insurance reform pohcy ‘We" reSpectfully.i

request that Congress continue ‘to ‘be. mmdful of; the ability of the states to- expertment ‘with. ‘novel
solutions to new and: developmg problems in’ the areas under thexr jurisdiction and teject this section. of :

. HR. 3103 ini ‘conference. Such 4n -action would be ‘Consistent with the articulated goals of the 104th..
~“Congress :to -minimize .the . centralizdtiori of governmental authority in a. large -expensive ‘federal
‘ 3~bureaucracy The. states have demonstrated and contiriue to demonstrate, responsiveness and concern for’

the i msurance marketplace and lts consumers States must be able to contmue in thls 1mponant role.

sk
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The Honorable Bob Dole and Newt Gingrich

May 8, 1996 |
Page 2 *

1
As detailed herein, the acccptance of H.R. 3103’s sweeping and preemptive provisions relating to self-
funded Multiple Employer Welfare Arrangements (“MEWAs") and Voluntary Health Insurance
Associations (“VHIAs” -- a type of fully-insured MEWA) would have a deleterious effect on the
integrity and force of state insurance regulation, consumers and, the insured marketplace. Such a

decision should not be taken lightly. These provisions are, at their core, utterly inconsistent with a
philosophy supportive of the staties’ efforts and authority relating to health insurance.

In this letter, we would like to emphasize the following nine points:

! :

e The extension of portabiiit)ll reforms to beneficiaries of self-funded health care plans governed by
the federal Employee Retirement Income Security Act (“ERISA"), a concept contained in both H.R.
3103 and S. 1028, would sxgmﬁcantly enhance consumer protections in the area of health insurance
reforms.

s HR. 3101’s provisions re]qtmg to MEWASs preempt state authority over those entities, including
solvency regulation and, as to both MEWAs and VHIAs, undercut state authority and flexibility in
the area of health insurance reform, would harm consumers, and should be rejected in favor of
Section 131, Subtitle D of Title I of S.1028, “Private Health Plan Purchasing Cooperatives”.

o The “savings” provisions added to the final H.R. 3103’s MEWA and VHIA provisions appear to
preserve state authority and ;certain state reforms; however, these “savings” are severely curtailed by
complex layers of exemptions from these “savings” provisions and ambiguous legislative provisions
that could be gamed. '

o The legislation must clearly%protect the states’ ability to go further, and continue to innovate, in the
area of health insurance reform.

o If the conferees accept H R. 3103’s provisions relating to administrative simplification, the

* interrelationship with, and effect upon, state laws addressing data collection and conﬁdentlahty of
health information should be clear and state flexibility retained. ,

o The legislation should cleall'ly set forth the types of state individual market reforms that meet the

- legislation’s requirements. Objective criteria, as contained within S. 1028, best guarantee that the
minimum federal standards will not have a chilling effect on state reforms of the individual market.

o We continue to recommend limited amendments to current provisions relating to Medicare anti-
duplication to allow pohcnes that sell long-term care benefits exclusively to coordinate their beneﬁts
with Medicare. 1

e The provisions goveming the tax-deductibility of, and consumer protections for, long-term care
insurance should clearly protect the states’ ability to enact more stringent requirements to enhance
consumer protections in the area of long-term care insurance.

e State enforcement authority; in the area of health insurance should be retained, except in instances
where states fail to substantially enforce the applicable standards.

Important Extension of Consu‘\mer Protections and Portability Reforms

We commend the provisions in both S. 1028 and H.R. 3103 that extend portability and other reforms to
individuals covered by self-funded health care plans governed by ERISA. As you are aware, these
reforms are already available to most beneficiaries of insured products. The NCSL and the NAIC have
long called. for a more “level pl ying field” in the marketplace in this area. We believe that the core of
the group-to-group portability provisions within both bills will benefit many consumers who currently
suffer from “job-lock™ or thé reimposition of preexisting condition limitations when they have

responsibly maintained continuous health care coverage. In addition, the underlying structure and goals -

i

|
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The Honorable Bob Dole and Newt Grngrrch
May 8, 1996 '

' Page3 E :l

~of the provrstons in both btlls4 reEatmg to portabtltty from the -group to individual - market appear to -
attempt to preserve state’ flexrbtlrty in thts area whrle also attempttng to ensure meamngful coverage

opttons l

r“'r

K However as noted below each brll's portabthty provrsrorts are drafted somewhat drfferently and have the
potential to interact with state laws i in a different, and in some instances preemptive, fashion, even if that

.~ was not the intent. As the conferees discuss and negotiate several larger- policy differencés between the

bills, we hope that attention wrll be paid to some of the more “technical” differences between the bills
which have srgmﬁcant consequences We continue to offer to help work with you toward'the goal of
. setting tlear, minimum' federal lstamdards ‘which do not- seriously alter, or place mto )eopardy, states .
-existing authorrty over msurance :

‘Damaging Effects of Provrslons Relatmg to MEWAS and VHIAs 2

H R. 3103 and S 1028 take very different - approaches to the issue of employer. group purchasmg
arrangements. The contrast between the bills’ approaches on this issue is striking and of momentous
import to consumers and state authonty over the health care insurance market. ‘S. 1028’s provisions
, relatmg to private health plan purchasmg cooperatives would. largely complement state authority over -
- health insurance and'state insurance reform. efforts. In contrast, H.R. 3103’s’ MEWA ' and VHIA .
provisions. would significantly ' undermine state authonty and state-level solvency and consumer
protections in the area of healthl insurance, as well as state- -level insurance reform efforts. As we kave
stated in the past, we strongly oppose Subtrtle C af Title 1 of H.R. 3103.

- Notably, the ﬁnal provtsrons in the House bill in this area contain several dlfferences from the original

H.R. 995.. At first glance, the final language appears to- attempt to save certain state reforms. However,
the final language contains ambtgurtres and a confusing series of exempttons This labyrinth guarantees,
and at worst might be read to obfuscate, its net effect: the provisions do not meaningfully preserve state
authorrty and reforms.” We would welcome the opportumty to discuss the issues raised by the many '
( layers of the bill’s provrstons in thrs area. A brtef synopsis of some of the issues rncludes.

o The blll contams four layers ¢ ]of exemptrons meludmg exemptrons from exemptrons from exempttons,
whose condmons are extremely vague and therefore open to varyrng mterpretattons and possrble ’
“gaming;”: . 'f

 the bill's “savmgs provisions do not elearly preserve ‘states” abilities to regulate the exempt entrty.

..~ even in those states that may be able to apply some of their small group laws to such plans;-

" . the blll s notice and enforcement provrsrons are ‘woefully inadequate. if their aim is to provrde the'
states with a meaningful way to, mtervene in the activities of entrtres which are operattng outside of

state or federal law; and l : : :
e the bill’s “class exemptrons and “transition™ periods provide entities with an opportumty to operate

“for a sromﬁcant amount of time without recemng full certification from the Department of Labor
that they meet the blll srequrrements L . L

These are but a few of our concerns with. thts Subtitle. However through these provrsrons and other
criticisms we .have, there runs a common theme the strides made by. the states in the area of insurance -
reforms and stampmg out fraudulent health care plans are threatened rather than preserved If this failure
was unintended, we offer to help you better understand tts likely effect. These provisions ask the’ states

. to accept:a serious impingement| upon their authorrty in exchange for a very uncertatn ancl llkely shaky,
future for consumers and state pohcymakers ‘ :

i
ot
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State Flexibility ‘

H
We understand that rrw:mbers'l of the House and the Senate intended that the portability and insurance
reform sections of their respectlve bills build upon existing state laws and preserve the states’ ability to
go further. The NCSL and the NAIC Committee respectfully request that the conferees carefully craft a
“savings clause” that reflects thelr stated intent that federal standards operate in harmony with existing
state law as well as their continued recognition that the states remain the primary regulators of the
business of insurance in the United States. The “construction” clause in Section 201 of Title II of S. 1028
more clearly reserves flexibility to the states in the area of insurance regulation and reform.

Both bills’ approaches to pree’mption raise some issues of ambiguity with respect to their effect on state
law. Some level of uncertamty is possibly inherent within any attempt to craft legnslatlve language that
accurately reflects the framers intent on every possible question that might arise in the course of a
federal-state partnership, such as that contemplated under the bills.

| :

S. 1028 saves state laws related to specific areas of health insurance reform “that are consistent with, and -
are not in direct conflict with, this Act and provide greater protection or benefit to participants,
beneficiaries or individuals”. In addition, the bill saves certain state laws that might otherwise be found
to be in “direct conflict™ with the group portability provisions of the bill. In the area of individual market
reform, the provisions allowing for state alternative mechanisms appear to set forth the overriding test for
state individual market reforms. If this is an accurate interpretation, we believe that this test currently -
contains ample flexibility for the states in the area of individual and group market reform. We would,
however, welcome the opportunity to provide you with examples of the types of state reforms which we

understand to be protected by the bill, for possible inclusion within legislative history (preferably within
. a Conference report).

It is our understanding that H: R 3103 similarly seeks to allow the states to go further in the area of
insurance market reforms. In ‘fact additional amendments made during several committees’ markups
further enumerated savings for! some state reforms. We appreciate this intent; however, we have serious
concerns that the current provisions of the bill would not effectuate that intent. The bill laudably
attempts to limitits preemptwe effect. However, it does this by limiting its savings of state laws to those
laws relating to matters “not spec:f' ically addressed™ in certain sections of the bill, Because the bill
touches upon several areas of insurance reforms, however cursorily at times, state laws that relate to any
of these areas are in jeopardy. We believe that members of the House did not intend for their legislation
to have a chilling effect on innovative state-level insurance reforms and would welcome the opportunity
to work with conferees of both Houses to craft language to address these concerns.

Individual Market Reform

1

S. 1028 and H.R. 3103 each commendably attempt to set a minimal federal standard to guarantee that
individuals who have been covered under a group health insurance contract for a set amount of time have
access to health insurance coverage. Importantly, each bill also provides the states with the ability to

“opt out” of each of the bill’s standards if the state program meets certain set criteria. Prior to passage,
the sponsors of S. 1028 made technical changes to their bill as originally introduced to lessen the
discretion of the Secretary of the Department of Health and Human Services (“HHS™) in reviewing a
state plan. Both bills give zhe states an ample opportunity to correct their plans in response to the
Secretary's concerns. However,' S. 1028's criteria for alternative state plans are a bit more objective. It
also reserves the opportunity to recognize models for individual reform currently under development by
the NAIC. We find both of these aspects of S. 1028 to be worthy of incorporation in the final bill.
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Importantly, we would like to alert'you to a p0551ble drafting error thhm H.R: 3103 that could have the

. possibly unintended effect of lnmmng states’ abilities to go further in the areas of individual reform. The

bill only clearly saves the sta:es ability to implement certain reforms and offer coverage beyond the’

- scope of the bill’s requxrements, therefore, there remains an ambiguity as to whether a state could require

insurers to make coverage avaxlable beyond the bill’s scope. This ambiguity is llkely unmtended and we

. can provxde technical, drafting suggestlons should you desire.

"t

In addmon. we would llkc to ralse qucstxons w1th respect to thc deﬁmtlon of quahfymg coverage”
‘within H.R. 3103. It is defined as “the weighted average actuarial value of the benefits” provided by an

individual insurance carrier in that market, or, at a state’s option, provided in the state’s individual health
care insurance market overall. This concept has not been widely tested in the marketplace and would
appear to lodge significant dlSCI‘Cthn in the hands of the health insurers with respect to benefit package
design, and the possible use of packagc design as an indirect means to attract individuals with low

health care needs, while dlssuadlng its purchase by “higher risk” individuals. S. 1028's explicit and

uObjeCthC safe harbors for state individual market reforms, whnch do not-constrain thé states. to.a
- particular, and ambiguous,’ defimtlon of “qualifying coverage”, better ensure the goals of ‘meaningful

i

portablhty and state flemb!hty » C

Long-Term Care Insurance Y

H

: Both S. 1028 and H.R. 3103 contam provxslons wnth shght differences, relating to the tax. treatment of‘
~ long-term care insurance. 'I‘hese .provisions are. extremely important because the deductibility of

‘qualifying policies will likely clnve the direction of the marketplace. 'Nonetheless, it appears that the
 states could still impose additional standards beyond those set forth for federal tax deducublhty “This is

less clear in the section governing consumer protecuons We would ask that the states’ latitude be made
clear in both sectlons |

3 . . : N
i . . ‘ o K

_Durmg the debate over S. 1028 on the Senate floor Senator William V. Roth Ir, prov:ded the following

response to a concern raised by, Senator Edward. M. Kennedy on whether the provision retains states’

Congressional Record, Apnl 18,,1996 p-S 3608

ability to enact’ more strmgcnt long-term -care consumer .protections,” St is not''the intent of the
leadership amendment to preclude States from enactmg stronger long-tem care consumer protect:ons A
clarification of this issue-can be addressed in the conference rcport to the bl" |f neccssary " See

¥

F

»Wc appremate this statement of jintent relatmg to state flexibility and would ask for clanﬁcatlon on this
*-point.. This is especially lmportant since the bl"S provisions do not contain the same level of consumer
- protections as current NAIC: models and state reforms in several areas.. For cxample, the bills contain a

very different approach from the NAIC models and state reforms in their dcﬁnmons of, ‘and conditions

- for, “benefit triggers”, or events which cause a policy’s coverage to “kick in.” Unless the possibility, of

N
additional state requxrements is made absolutely clear, states might not be able to enact greater consumer
protections. o :
The possible preemptwe effect; of each b:ll $ section relating to consumer protectlon standards is
particularly stark. The requxrements w:thm the bills differ from the NAIC's current Long Term Care

Insurance Model Act and Regulation. In fact, the consumer protection prowsmns of the bills reference

an earlier NAIC model that. does!not have, among other areas, current provisions in the area of i insurance
suitability. As the NAIC'and many -states have taken further steps than those contained within the bill, it
is imperative that this ﬂelelllt}' be retained. This section does contain language allowing the states to

. enact requirements ° not in’ conflxct with or inconsistent wlth” t’hese provisions. " Does this clearly

i
o
. i
|
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preserve states” ability to go bcﬂrond the bills’ provisions? We would ask for amending language in the
preemption section to make this clear and would prefer that the clarification be made in legislative
language. ' 1l

|

Administrative Simpliﬁcatién ‘

H.R. 3103 contains a section on Administrative -Simplification not contained within the Senate bill.
These provisions have a potentially sweeping effect on the information gathering and record retention of

personal and general health information by state regulators and policymakers. Our initial examination of
these provisions raises three primary concerns.

First, we recognize and appreciate the bill’s provision that exempts from preemption those state laws that
are more stringent than federal standards with respect to the privacy of individually identifiable health
information. However, this exemption does not entirely alleviate our concerns because the bill does not
specify the federal standards govemning the privacy of individually identifiable health information, but
leaves such standards for promulgation by the Secretary of Health and Human Services (HHS). It is
therefore impossible to know how the legislation will affect the existing requirements of various states
relating to such information. States may not know whether to enforce their own existing laws, and
consumers may be worse off than under the existing system.

Second, we are concerned that the federal privacy standards ultimately promulgated by the Secretary
might be construed by health carriers and plans as prohibiting them from disclosing critical information
to state insurance departments. We request that the federal privacy standards explicitly protect the right

of state insurance departments to obtain information necessary to regulate health carriers and health
plans.

Third, the bill does not contain any specific savings clause for state laws addressing the standards, data
1 . « o . . N » . .

elements, and code sets for the financial and administrative transactions specified in the bill. The bill

accords the Secretary of HHS extensive authority over these transactions. The bill is ambiguous with

respect to the Secretary’s ultimate authority over the data standards for patient medical records, but this
ambiguity also troubles us. ‘

. i
Federal preemption in this area will deprive states of the flexibility to pursue innovations in regulating a
rapidly evolving technology. 1‘

s

Fraud and Abuse Provisions
. . - . » .
We would request language, in the final bill or in the Conference Report, to clarify that state insurance

departments have access to the information in the national health care fraud and abuse database
established by Section 221 of HR 3103 and a similar provision of the Dole amendments to S. 1028.

- Medicare Anti-Duplication |

In prior letters, the NAIC Committee has clearly advocated a legislative change to enable long-term care
insurance policies to coordinate their benefits with Medicare. (See NAIC letter dated January 27, 1995 to
Secretary of HHS Donna E. Shalala; NAIC Committee letters dated September 19, 1995 and November
18, 1995.) This remains our position. In its March 28, 1996 letter to Speaker Gingrich, the NAIC
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Commnttec commcnded the 1mprovements in the final House ]anguagc which. went along way to address‘

concerns raised by the NAIC concemmg earlier legislative proposals. This appreciation does not alter

our preferred position on this issue, which remains a limited change in the area of polmes sellmg oraly
long-term care benefits. S. 1028 contams such a fix.

. ]
‘ "EnfOrc'ement R tt
Both bills contam provxsxons reitammg thc states’ authonty to enforce the bxlls standards for msurance
- reforms and portability. However, we would like to ensure that a single instance or failure of a state not
be able to serve as a foundattlon for removing state authority. S.- 1028 clearly states that federal
mterventxon will arise in instances where the state has failed to substannally enforce the standards of the

Act. H.R. 3103 provides for federal enforcement if there is a determination that such state “has not A

: prov:ded for enforcement of. Statc laws which govern the same matters as are governed by such section
and which require compliance by such entity with at least the same requirements as those provided under
such section.” We appreciate the House bill’s reference to state enforcement of state laws in this area.
We would only suggest that the addition of the word “substantial” before “enforcement” might clarify the

*fact that federal intervention is n‘ot contcmplated on a case-by-case basis. -

Once again, we would like to c‘:ommend the members of Congress for takmg important steps toward :
enhancing the portability of health insurance. We hope that the conferees will reject provisions which’

broadly preempt state laws, especxally H.R. 3103’s provisions relating to MEWAS We offer our
continued technlcal assnstance as you move forward on this Ieglslanon L

‘ Sincerely,’ -

’ e Prc&dcnt, NAIC
. Commissioner of Insurance,
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cc: Members United States Senate ' o
‘Members, United States House of Representatwes



