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, The American Academy of Ac~aries is the public policy organization for actuaries of all specialti~s '~ithin 
'.' 	 the UnitedStates. In addition to setting qualificatipn standards and standards of actuarial practice,'a major 

purpose of the Academy is to. a,ct as the public information organization for the profession. The Academy 
assists the public policy process through the pre~entation of ·c1ear, objective analysis. The Acaciemy 

\ 	 regularlypr~pares testimony for Corigress, p~ovides info~ation to senior federal elected officials and 
congressional staff;c<;lmments: on proposed federal regulations,andwprks closely with state officials on 
issues related to insurance. I " ""., , ' ',',' • , ". " " 
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Multiple Employer Welfare ArrangementProvisio~s in H.R. 3103 
.' :'1 . .' " ,. (., ~ . 

I 

I 

,I
'Overview of Provisions 

".' ,;. 

Wh~n '~o,or more employed hav~fotined a co~lition for purpos~s 'other than purcha~ing health 
insurance coverage, they can then establish a'health plan for their emplpye,es, ~own as a' Multiple' 

, , 	 I ' "," , 

Employer Welfare Arrangemept or MEW A. MEW As can be self7insured or fully-insured. Under 
current law (ERISA), all MEW As-both self insured and fully'~insured-are regulated at the state " 
level" Howe~er, only a min~rity of states actively, regulate MEW As. In fact it is sometimes ',' 
difficult for a state insurance department to identify MEW As operating in i~s state, because MEW As' 
frequently operate across state lines. ' ' , 

, The'I1ouse',.p~ssed po~ability bill cH.R. 3103) would change how some self-insured and fully­
insured MEWA.s areregulate~. Under.th~ bill, a class exen:p~io~ wo~ld be granted by the, :u:~. 
Department of Labor (DOL), on apphcatIOn, to large self-msured MEW As that have been m 

,ex'istence for at least three years, and conditionally on review for a new MEW A set up by a 
. ;, 	 ,qualifying sponsor that has be~n in existence for at least three years. Thes'~ exempted'self-insured , 

MEWAs would be free from ~ broad array of state insurance market requirements, but they would 
be subject to federal solvencY: requirements and regulation ilnder,the ju~isdiction of the DOL. 

, 	 , 

Like larger self-insured MEWAs, smaller ones' could als6 'opt for federal regulation if, ~pon 
application to DOL, the department deemed them to meet H.R.'3103's statutory requirements plijs 

, .j . 	 . " ; .'. 

other re,quirements established through DOL regulation. Since it is so 'difficult for states to identify , 
and regulate smallself-insur~d MEWAs, it is,unclear whether many would opt to 'be subject to :-. 
federal regulation. I 

Intended Impact and Poten:tial Unintended Consequences 

The int~~t'of ffR. 31 03 is td promote MEW As'as 'a: inechimism for improving small employers ' 
access to affordable health cafe. Allowing small employers to combine'into MEW As will give them 

, greater buying power. The MEW A can represent its' member employers, and. thiough their 
combined buying power, ne1gotiate ,lower prices with health care providers - prices normally 
available only to larger org~nizations. With lower available rates, some small employers that 
currently do neit' provide heal,th insurance may begindding so. ;"'.' '. "" " , 

~ 	 , 

., I 	 , ., 

, ,While these are the intended results, H.R. 3103 is likely to lead to pthers that are less desirable. 
"First, the bill requires that both t,he federal gove~ent and the states be fUlly, equipped to regulate 
MEWAsi , This is not only ~ighly duplicative but will complicate the' reg1.llatory el~vironment for 
everyone and potentially cre~te opportunities for plans to game ,the regulatory structure . 
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.Second, and more importantly~thebill pennits selt-i~sured MEWAs to' chose'be'twe~n feder~l and 
state regulation. This provide~ a r~~ulatoryavenue that self-insured MEWAs can use; to escape all, ' .. 
or part ofthe health care refonns recently enacted in many states. Although the bill does address this 
issue, it does not appear to do so succe,ssfully. One ofthe provisions specifically designed to protect " 
state refonns appears to apply to only one state. A second such provision applies to only two states. '. 
Thus, the bill potentially ope~s up the small group and individual health'insurance markets in the .. 

': states to the same kind of market segmentation that states have been' attempting to reduce through' 
localized state retonns. . , 

. ,., .... 
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'I 


,Thus,as drafted, fI.R. 3103'5 treatment bfMEWAs raises many s~riou$marketissues, including the 
potentialfor increasing segmehtation and prernium differentials in the small-group health insurance' 
market;destabili~ng theindiV,idtial market,e'X:posing cqnsumers to inadequate solvency standards 

, arid creating confusing and c6ntradictory duplicative regulation. The re'mainder of this document, 
" discusses each oithese issues~ .' " . . '" . ".,., ' . 

1 
I 
1 

Market Segmentation in the Small-Group Market 
" • . ,I " ' 

"I' •• 

H.R. 3103 c,ontemplates that the MEWAs' affordable rates will result fr,om volume discounts ,and' 

increased market clout for the small employers that i~sUre through them. As long as this is true, and 

as long as' MEWAs attract ~ cross-section of health risks, the bill's provisions will not lead to 


" increased segmentation in t~e srpall group apd individual health insurance m~r~ets:'. However, 
MEWAs, in the fonn of the Voluntary Health Asssociations created under H.R. 3103, could 
encouragethe splitting of the; small-group marke~ into'health~ and unhealthy groups. "" 

1 . 

Freed from state regulation;! federally qualified self-ihsuredMEWA~ could seek to attract the 

healthier smal1-employe~groups through a variety oftechn.Jques(other than "volume. discounts'') not 

permitted under state regulation for insured health plans': They' could, for ex'ample, offer benefit 


. packages that appeal mainly to healthy individuals with low'utilization patterns; establish new blocks 
ofbusiness with lower rates while allowing rates for older blocks to spiral upward, and market more 

'aggressively to employers Jith' generally healthier (e.g., younger) e~ployees~ As a'res4It, the 
heaithy groQP~ would mov~ ;into self-funded MEWA arrangements leavi~gbehinq an ir:lcreasing 
proportion ofless healthy, higher-cost groups in insured plans -' those plans subject to the full force 
of state solvency regulation and small group reforrnlaws.. This"would increase the premiums of 
insured groups'since th~re w<?:uld be fewer enrollees over which the higher claims cost.can be spread. 
As premiums increased for tpose in the state-regulated markets, even more lower-cost employers 
would choose to participatei:n MEWAs~ The resulting segmentation of the small employer group 
m<¥ket into higher and lower;cost groups would be e){actly the type ofsegmeritation tharmany ~tate 
reforrnshave been desi~nedt0Il'!-inimize. ":'.' .", ,",' , , 
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Minnesota, one of the 47 states\.viili small-group marke't reforms in place, is a good eXaInpleofhow ' 
the,a}:)ove effects could o~cUr. ~!JlaIl':group insurance ~eform was enacted in July 1993as p~ of the" 
1992 MinnesotaCare legislatio:n and has proven successful in increasing access to coverage that is 
affordable' 'for many small employers who hadri,bt offered ,coverage in the past. According to .a' , 

,December 1994 study conducted by the Minnesota Corrimerce'Department, rates in the small-group 
market have stabilized over the past two years. In addition, a forthcoming University of Minnesota' 
study shows that the rate of wrlnsurance among employees ofSmalletnployers has decreased. ,Prior 

"to the enactment of these refdrms, small-group premiums increased almo~t annually, as do most 
premiums, compelling many ~mall employers' to drop coverage. ABlue Cross & Blue'Shield of 
Minnesota research survey sh9wS that.50%' of its new small-employer groups had not previously , 
offered group coverage. ' , , ' 

The adoption of H.R. 3103's MEWA provisions could undermine much of.the,~ork the Minnesota' 
I<~gislature has, done to mak~ healt,h insurance 'more affordable 'forsmalI employers. By 
encouraging more and more small employers to join established MEWAs thl3.t are exempt from state 
health insurarlce requirement~, such as state rriandatedbenefits and restrictions on the range of 

'. I ,. . 

, premi:ums charged,small em~loyers with less healthy individuals would face' increased premiums 
, , .. " I" ,,'", ' 

and likely withdraw from the health insurance market. ",' , ' " , 
, I 

,.. "i
Impact on the Individual M:arket 

I 

, I 


, A second :tYIEWA'issue:urideriH.R. 3i'03 is their potential '~~pact on the individual health insurance 
market. ' Allowing self-insured MEWAs for small employers (including groups as small as one or 

'two) will reduce the size ofthd individual m(lrket becaVse:marty persons who have bought individual 
, insurance in the past may switch t() MEWA coverage instead; potentially destabilizing tl1~ individual 
, market. This destabilizationi~ related to the group~to.,individual portability provisions 'in H.R. 3103 
and would ensue if a larger proporti<;mof the high-cost persons remained in the i,ndividual insurance 
'market, therebYu1citing ac1aiins spiral. An unstable andshrinkingindividual market could prompt 

, , carriers to leave the.~arket, i~ turp lea~ingto dimiI?-ished access and affordability for the ~nsui:eds , 
currently in the individl,lal m'arket and for individuals who' may need to access thatmarket in the 
future. ' ,I' 


I 


Although a self-insured MEWA is not part ofth~ state regulated insured,~mall~group~arket, people 

who lose their MEWA insur~ce because of a COBRA-type event ' would have the same rights to 

guaranteed group-ta-individual portability (also contained in H.R. 3103) as if they had been part of 

the insured marketplace. People who lose their job and opt foi';guaranteed,-issue' individual coyerage 

rather thanlo\ver-cost underWritten individual coverage generally do sobecau~etheyhave,higher 


, health care costs. In most states, state regulations provide for the subsidization of these higher costs 

by small- and large:-employe:r groups in the insure~'marketplace. ,Since self~insured MEWA~ fall 

out~ide the purview of state regulation, the excess costs of those who leave MEWAs" will, by


" I, " , 

;necessity, be'bome by the,otrer market~. ' 
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Since benefits prorriised by MEWAs are the same as for <my i~sur<mce product, MEWAs should ,be 
::;required to adhere to solvency irulessimHarto those that govern oth~t'health insurers. Capital, as ' ,,' 

, 	 well as adequate reserve reql;lirements;'is necessary to protect pl<m beneficiaries, b~cause of 
fluc~tions in cost or ,inadequaie premium rates. The NAiCrisk-based'capital requirements could 
be imposed on a MEW A. These specify a capi~al requirement for 'a health' ins,urer of at least 
$500,000,' plus 2times an' individual' s,lifetime' maximum ,benefit, as am~nimtim for a start-up, 
operation. For example, a pl<m with a $1 'million lifetime maxirhum benefit would need $2.5 million 

, of capital to commence operation, unless catastrophic claims are reinsured. This amount would ' 
increase in proportion to tpe to~al premiums as the, MEW A g~ows: ' ' " 

Federal Regulation of MEWAs 

H.R. 3103 proposes ,that MEW~s be regulated by the federalgov~rnment (~pecific'ally, the DOL). " 
. I' 	 , , '.- , 

, However, the DOL currently has neither the capability nor the resources to regulate these plans. In 
addition; consumers would not be clear who regulates their health insur;:mce coverage-their state 
insurance commissioner"or the DOL. To the extent that the DOL could develop the necessary 
regulatory ,structUre and add aclditiOIuiJ. staff, some',degree of improved consumer protection could 
result in most states, since reg\1I,ati'on is not currently being actively enforced. , ' 	 r ' , 

, H.R. 3103 could either bei~'c~nflict 'With state 'r~g~l~tionor keep states from doingtheaniountof' 
regulation they do now-which in some caSes is not adequate. Apparently, a considerable change 
in the DOL would be required to serve as a regulator for .all the issues discussed in this report, 
including surplus requirements" plan, audIts, adequacy of claim reserves" market conduct, and 
reviewing benefit plan designs!, rating structures, contract forms, and advertising materials. All'of 
this would require much additional effort to regulate. For those MEWAs that operate on afully

I, ' 

insured basis, states would continue to regulate insu'r<mce carriers and guaranty.solvency standards. 
'," But for exempted, self-insured MEW As, st.ate and federal regulatory costs would be/duplicated" and 

the regulations themselves, co'uld beitl conflict~ , " ': ' , , 

I " 
IConclusion 
I, 	

-.,', 	 ' I, " ' 

Overall, H.R. 3103'sprovisio~s 'for MEWAs may: 
I, 	 , 

• 	 " 'Destabilize, the small-group and individual insurance markets, potentially"char;;tcteriz,ed by 
greater market segmehtaiion, because of incentives for'the most healthy individuals, and 
employers with the most healthy empl9yees, to select less regulated exempted MEWAs that 
are lower cost. .,' ',' 

,,' , 

.' '" 	 ,J', .,' 
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. :. ..,.J. . . . . . . .• '. ..' . '. .'.•• Create solvency nsks, o,ecauseMEWAs would not be subject ·to Insurers' usual solvency 
rules, even though they are s~lli:ng insurance-type coverage with the same risks as true 
. insurance. I 

t I,; 
, '., , r ,0' 

I 
, , i., ,,' ' 

Create a significant regul~tory burden for the DOL, as its staff took on the extensive new task • 
.of insurance regulation.; 

1 ". 

" !.. ." . .... . . 
We recommend that these issues be. considered carefully arid, addressed, to minimize the possible 

. adverse impacts on current insurance markets and critical regulatory enforcement and solvency 
. . ! 

issues. i 
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Domenici-Wellstone AmendmenttoS. 1028 to Provide Parity for Mental Health Benefits . . ". ,., I . " ..' . 
. '... 'Under GrQup and'lndiviqual Health Insurance Plans,,' .... , 

.::. 

Legislative language is subject to regu,latory clarification and judicial interpretations. There is often 
uncertainty during the period of~plementation and during the development ofcase law. In some" 
instances, original int~nt is changed thro:ugh that process. The Domenici-Wellstone Amendment 

.•.' I ' .'. . ,. " . 
could encounter problems due tOI uncertain language; undefined terms, and potential unintended 
consequences. The American Acaaemy of Actuaries has revie\ved the ame:ldment and offers the 
following interpretations. . ' i . 

I 

I 
. . . I . 

Overview of the Domenici-Well,stone Amendment 
, . 

The Domenici-Wellstone Amen~ment requires certaIn health plans· to eliminate current coverage 
differences between mental and other health conditions. The Domenici-Wellstone Amendment does 
not include alcohol abuse, su~stanbe abuse, or che.mical dependency Under the term "mental health." 

, Having the same coverage "as ~y other illness" I's referred to as'"pariry." The 'amendment wiII 
supplement existing state requirements and manda:tesfor mental health coverage. 

. • • I ., • .'. " 
The Domerucl-WellstoneAmendr;nent does not reqture employers to proYlde mental health benefits. 
However, stare laws may require ~ental health coverage. If mental health is covered, health plans 
will not be allowed to' impose treatment or'Bnanciallimits on m~ntal health services that are qot 
imposed on ~el"\'ices for other he~lth conditio~s. For example, health 'plans will be. required to use 

. the same level of deductibles, cqinsurance, copayments .. and out-of-pocket limits for mental and 
physical conditions. There cat]. be separate but equal cost-sharing provisions.' That is, the 
deductibles, copayments, and out~of-pocket limits do not have to be under a common accumulation 
of patient cost shan,·rig.:; , " 

" I, . 

, With regards to premium payme~ts,.employers cannot require employees to pay a sepru-ate premium 
, for m~ntal health or require a d,ifferent level of premium' sharing from other coverages. Equal 

percentage ofprem~:nn sharingqetween employers and employeeswill,be.allowed. 
. '. I ' ,. ' . 

Health plans \yill n~ longer be abie to have coverage limits on inpatient or outpatient rnental health, 
services that aredifferent from other health conditions. Other hellth conditions are usuallv covered 

. ,'. j' . ill 

without a day:limit on inpatierl;1 care ,and without a limit on visits to providers: 'Other health 
coverage is usually provided until a ma'(imum lifetime ,plan limit .is reached. Mental health, care. is 
frequently covered wi,th·u limit~d inpatient benefit of 3'0 to 60 days. Outpatient mental health ,is 
frequently cove'red vvithhigher p*tient cost sharing (50% versus 20% patient payment) and limited 
to a maximum number of visits ;per year (typically 20 to 50 visits). Both inpatient and outpatient 

:'t.·\'Jl~!~·: ~L'\\r:' . 
. ) 

'j',' 
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i
f 

' , , 	 , 

'mental health benefits are freque~tly res1rict~d to' a maXimWJ:1.1ii~tUrte oran.nuallim.ii much'lower , 
than that for physicai conditions (e.g. $25,000 versus $1 milllon); , 

, 	 " I '. ,:': 
'" ' , I 

. ,1:'" ! 

Plans Under the Jurisdiction of the Domenici-Wellstone Amendment . I 	 . . 

I , ,1 	 . 
• ' ,An emplovee'health benefit plan-'aself-insu.red plan established by an employ~r under'

ERISA. ""; , ' ' , ' , , , " " 

• Agroup health plan-an: insured contract between a health plan insurer and an employer.
, 	 , I, ,', 

The Domenici-Wellstone f\mendment applies'·to all such groups regardless ofemployee size. 
i, I' 	 '. 

• 	 An individual health plan-an insured coritract between a health plan insurer and an 
individual. Forexampl~, ,this would include individual major medica.lplans, hospital-only 
p'lans" and basic medical coverages.

, , I 
, 	 , 

Plans Not U~der t~e Jurisdicti~n ofthe'Domeni~i-\VelIstone Amendment 
. ':~) 

", ; , , . 

• ASSq~ia:ion, plans-ins~~ed, plans, typically bought by indivi~uals who are.a ~art of an 
,> , assocIatIon that offers lI~surance unders~parate state reg~latlo,QS .for. asso.CIatlOn "plans,'" 

D~pending on state regul~tions and definitions; some association plans may he covered by , ' 
,the amendment. (It is unclear wh~ther association plans are included or excluded.) 

1 

, •., 	 S'pecialtv products/dreadldisease-",insur~d plans s~ld to, individuals that pro~ide coverage' 
for spe~ific heatth conditio~s. Excluded are accident-only, disability income or any' 
combinatio,n thereof; coverage for specified disease or illness: hospital or fixed indemnity 
insurance; short-term liIIlited duration insurance; credit:only, dental-only, or vision-only, 

, ,i:Il.surance; long-term carel communitj-based'care, or any combination thereof; and Medicare' 
, supplement policies. I " ' " ' 

I 	 ,,'" 

'. 	 Other plan~-1iability supplement, liability insUrance, general liability; automo~i1e liability, 
workers' compensation 6r similar insurance; and automobile medical payment insurance. 

", 	 ' ' , 

,I 	 , '" ' 

.' 	 Medicare-federal healtp care program for persons'65 and older'and somegisa~leds. 
, I 	 "" , ", 

l 	 ,", 

• 	 Medicare risk contracts-;Medicare replacement contracts sold under approval by the He~lth • 
Care Financing Admini~tration. 

f , , 
'I , ' 

J'• 	 Medicaid-fe.d.eral~state:health care program for the poor. 

i 

, " 'I :. , , '" 
 ..' M:lIiaged C:lre Under the Domenici-Wellstone Anl'endment, ' 

I 	 '.. , 	 .". 
I 

.The arpendment allows some m:anaged care controls for the approvaL all;thorizatiori, and coverage, 
I 	 ' 
I' 
I 	 ',' 

. i 

I 
I 
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ofmental health benefits. These limitations to es~blish medical necessity may. apply. e~en if they 
apply only to mental health care: : 

" , ' I, 
'- -' . ,",' '. . ; .. '. ":",.,.' 

• ' Preadmission screening-,review of any hospital admission or outpatient 'treatment plan. ' 
, ,I 	 "" ' 

." 	 Authorization ofcoverage-this ,could apply to both inpatient and o~tpatient coverage. 
, , I " ' 	 , 

• Other unspecified limitati6ns-' procedures that restrict coverage for mental health services' ' 
.1 	 ' '. ',' , - _.. '..' 

to those services'that are medically necessary.,' 	 ' 
• ", I 

The Domeruci-Wellstone Amendment does not prohibi,t: 
, ' 	 , 

I 

.'	:Mentalhealth, carveout '~rograms-rhental health care'programs segmerited'to specialty 

net\vork managed care services.' , 


\ r' , " 	 , ' ,'" ,'" " 
• 	 ,Mental health risk sharin~-,alternative 'payment methods to providers under capitiHion or 

other, financial arrangements. 
, ',' 	 ',I ' 

, "'I 

Potential Impa~tofthe Domenici-Wellstone Amendment on Insurance Premiums 
, " " I ' ' " 	 , 

. t' 1" 	 " • ' 

"The impact on insurance premiirins and self-insured plan costs will vary depending on the current 
level of coverage provided. Som~ private actuarial studies have been released that demonstrate that 
increas~s \\till vary depending updn assumptions. The Congressional Budget Office (CBO) estimates 
an increase of 4.0% in total heal~ premium costs. CBO estimates the employ~rs share of that cost 
increase at 1.6% of total health Bremium costs. , '. :,' ... ' 

",". " 	 .,' 

, Potential Impact of Expandedi, Private Coverage, o~ Public-Sector Expenditures' for Mental 
. , 	 I j , .,,' " . ' 

Health ' ",' 	 " , " , , 

, 	 I" , '" ' • 

There is a difference of <?pinion on the effect of e~panded private coverage' on public-sector,. , ' 
expenditures for mental health. One stUdy ind'icated that up to one~third of th~' current governrrient ' 
expenditutes \vouldbe "privatized." This would produc,e a,public sa';ings of $16.6 billion, while 
market efficiencies \vould limit private sector cost increases to $14..4 billion or 3.2% of premiums. 

, ", ", ' I 	 ' 
The CBO has not made an estimate of public-sector savings. 

j , 	 ,:,' 

The American Academy of Actuariies is ~he public policy o(ganization for actuaries of a,llspecialties within 
the United States. In addition to se~ing qualification standards and standards of acruaria{practice, a major 
pLirpose of the Ac~d~my is to act a$ the public inf6nnationdrganizaiion for the profession. The Academy 
assists the public policy process Ithrdugh the presentation' of clear. objective analysis. The Academy: 
regularly prepares testimony for Congress, provides infonnationto senior 'federal elected officials and 
congressional staff, comments on ,proposed federal regulations, and works closely with state officials on, 

.issues related to insurance. " ,! ' ", ' " ' " ;'. ' ',' '" ': , 
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The. Arrierican Academy of Actuar,ies is the public policyorganizatjon for actuaries of all specialties with ill 

the United States. In addition to setting qualification standards a.nd,standardsofactuarial practice, a major 


. purp,ose of the Academy is to act as'the public .infonnationorganization for the profession. ,The Acad~I:l1y 
assists the public policy processl through the presentation ofclear. objective analysis, The Academy 
regularly prepares testimony foriCongress, provides informatio'n to senior federal elected offie,ials and 
congressional staff, comments on proposed federal regulations, al')d works closely with state officials on 
.issues r~lated to insurance. This r~port was prepared by the Academy's Guaranteed IssuelUniversal Access 
WorkGroup. . I" .,' ' . I·, ;" 

,'" '1 • ,:'.' , 
'.1",' , 

I 
" 

S<'\'~:Hh 1"1< '\'1' ~l~·:"'r'htll1i.:· :tl~":~:~ .0\; '-)r"\ • 



,Actuarial Equivalence Provisions in H.R. 3103 
, I 

: , i 

Overview ' 
, I ,: " ' , ,', ' 

, H.K.310~Iequires each carner (insurers and HMOs) to guarantee~issue one "qualified" health 
, plan, Le., a plan that is at leastl"actuarially equivalent" to a defined average plan for that carrier 

in question and to plans offered by all carriers in the state. It does not require carriers to 
I, • 

guarantee issue any of their, other products. Under H.R:.3'l03, a plan is defined as actuar~,ally, 
equivalent to another plan ifbpth plans produce benefits of equal value, in an amount or a series 
of amounts payable or receivable at various times. As structured under,H.R. 3103, actuarial " 
equivalence is intended totti'low carners to guarantee-issue, to applicants only ,one pl~m from their:' 
portfolio, and this plan must provide significant benefits, as contrasted with policies that offer 
only relatively limited benefits: a hospital i~d~mnitypolicy', for ~xample, or' a catastrophic high-
deductible, policy. ' '" ',' , 

However, using the concept of actuarial equivalence is an'extrem~ly c'omplex way t~ achieve 
the goal6fproviding signific~nt benefits. Under H.R. 3103,'''qualifying'' individual coverage is' 
based on a weighted-average '4ctuarial vaiue of the benefits provided by all individual' health 
insurance plans issued by one:carrier in the state during the previous year, or by all carriers in the 

'state du~ing the previo~s year.: While thisapproach is de~ig~ed to letthe marketplace~etermine 
the value of the benefits, it will prove,in practice, cumbersome for states to administer. ' It will 
also be difficult for states to keep it up-to-date, because the mix of plans in the market changes 
rapidly over time. In fact,its~omplexity could prevent it from'accomplishing what the bill 
intends. :, ' 

; 

The requirement to guaranteeiissue a single plan, rath~r t~p~,~ carrier's entire portfolio" ~ay be 
more appealing to carriers, because it. would make it easier to monitor the situation and segregate' 
these "higher risk" individuals in plans separate from t~eir other standard-population plans. 
Maintaining this segregation would not disrupt carriers' freedom to design ,and thus market plims, ' 

, tailored to their market strategies~ In some states, even pricing will not be disrupted, because' , 
regulationallows premiums f9r the guarantee-issue popUlation to be calculated separately (and 

, higher) from their standard-pqpulationplans. However, in other states, carriers' entire,' 
individually insured population would need to be ~ombined for setting the premiums, because of 
state restrictions on rate variations. 

I 

, " i 


" I' ' 
How Actuarial Equivalence; Could Work , 

At the present time, both the ~efinition of actuarial equivalence and the m~th(jds for determining 
\vhether plans are acttiarially equivalent--especially in reference to individual health insurance 
policies-are highly imprecise. Definitions differ substantially according to context and are used 

, in diverse ways in actuarial literature and practice. Thus, it is incorrect to assume that the 
definition and the rnethC?dolo~y pertaining, to actuarial equivalence are universally agreed " 
upon--even among the expects charged with calculating whether plans are equivalent. , 

,', II 



I', 

I '" 

I, ".' .' 

Under H.R. 3103, what's required is that a "qualified" guaranteed-issue plan have a stream of 
benefit payments th~t are actu~allyequivalentto those of anoth,er plan. It is not necessary that 
the stream of premium payme~ts for the two :plans l?ethe same.,"Consequently,' a judgment about 
the worth of benefits over tim~ must be made. Herein lies the technical problem: how to 
objectively calculate the value of the benefits at any point in time without the objective 
measurement needed todo so.1 To account for the lack ofobjective,meas\lres, assumptions must 
be made. Under H.R. 3103, ~sumptions must not only be made to measure the w'orth of all', 
benefit combinations carriers bffer in their individual health plans, but, in addition, 'assumptions 

, ' I .' 

must be made for the lifetime bfthe plan, the time value of money' (intere~t rates), death rates, ' 
. . -! , ' . " , 

and persistency. It wotildbe'qifficult for all carriers or regulators to agree to standard interest 
rate, hlpse rate,~d death rate 'assumptions. ' ' 

• ," '" "I " , ,,1,' , 

Actuarial Worth of Ben~fits I 

While the bill clo~s not addres~several measures- the lifetime of the plan, the time value of 
money (in~erest rates),' death t-ates, and petsistency ass'umptio~s-,it does contain language that 
attempts to address the worth of anyone benefit relative to another and appropriately recognizes 
that benefit costs vary by risk ;factors such as age.' However, the bill stops short of total 
resolution of this problem' by ~imply stating that actuarial value pe calculated using a 
"standardized population and aset of standardized utilization and cost fact6'rs,," without 

, j " 

. suggesting how such standardls would be established., The bill, as currently drafted, appears to 
, assume that such standardizeq factors already exist or are 'easily attainable-,neither of. which is 

, . " " , 

true. 
" 

Since the' bill does not answel',the questions ofhow these standards will be deteimined, it, 
, I' " " , ,,"

ignores the cost of the state regulatory effort required to establish such standards-"particularly 
the cost' of setting up new regulations and k~epingthem updated. The costliest component-in 
standards development woul~ be the pr0gess of achieving agreement on a uniform set of 
assumptions, when consideration is,made fortheJact that different carriers design benefit plans 

I '( . 

to appeal to populations in different demographic sett.ings, such as rural versus urban settings. 
Someone will have to decide who ':Vould arbitrate in this case., And more importantly, if the 

" "I ' , " '" 

markets ar~ different;:it mustpe decided how to jus~ify why one set of assumptions would be 
appropriate for both settings. : ' 

Lifetime ora Plan , t , '.:, 

An~ther complicating factor 1S the'determiciation of the duration of the stream of benefit 
payments in ~'i,ndividual health i~sutance plan; Individual health insurance plans are not " 

I '" .,
simply annual plans that are ~enewed each year with comparable characteristics, as is typical for 
group health insurance. For example, for traditionally underwritten plans, in the first year after 
issue, costs are low because qf calen.dar-year ,ded\,lc~ibles and tJ.1e generally better heal th' of 
insureds in this p~ri09' (The bpposite is trtle,for guaranteed-issue plans, which makes it 
dependent upon the duration pfthe plan-,a~additional complication for determining the wo'rth 

. , ~ 

I 

I 
1 

! ' 
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, 1 ",, ­

of a benefit.) Does that imply a, need for a, standard set of asslnnptions by the year the plan is 
issued? Probably not, but it do~s mean that for an actuary to perfonn actuarial equivalence 
calcul~tions,somehow he or sne mustconsider either the durational mix ofthe pusiness or the 

entire future potential series of:benefit payments over the lifetime of the plan· with or without . 

new issues. The latter approacp becomes highly problematic because future pr.emium rate . 


. increases have a significant impact on lapsesa.nd, therefore, on the material life of-the plan. " . 


Some insurance regulators andisome carriers will deal with this "lifetime of the plan" problem by 
claiming that inqividual healthiinsurance plans are pryced one year at a time (like group health ' 
plans), so only the present ye~ of benefits need be addressed. Others will argue that these plans 
are priced for several years in t~e early life of a new product series, and then priced as though 
they annually renew at the same cost, ,because t~~reis usually a IIlix of new and mature business 
inevery block of health'insurabce. Thus, the question of what constitutes the lifetime of the plan 
for the purpose of perfonning actuarial equivalencies requires an answer that is not obvious. ,The 

. range of answers that could be Justified is between one year and years to age 6'5. 

,I'
, " 

, 
Time Value of Money, Persis,tency, and Death Rate Assumptions 

Calculating actuarial~quivaleJce requires assumptforis for the time valueofmo~ey (intere'st , 
rates), persistency, and.death rates. Establishing a~sumptions for death rateswouJd not be ' 
controversial, and the establisriment of interest rate assumptions to account for the time value of 
money would be only relativel¥,problematic(because'it dealswith'future periods oftime when 
the investment environnientis iuncertain). However, detennining persistency assumptions would 
be more difficult, because these assumptions are subject to extreme yariation among differing 
carriers . .In perfonning anactttarial eql.livalence test of one plari' against another, the number of 
policyholders that persist into the future 'will depend on how long it' s be~n since the plan was' 
purchased and how large futur~ premium rate increases will be-the latter is at the discretion of 
each carrier. , t",. ' 

i 
\Veighting 

In addition to ac~ounting for the worth' of benefits, lapse rates, the ti~e value of money (interest. 
rates), and the lifetime of the plan for calculating actuarial equivalence, it is also necessary to ' 
develop procedures for agreeiI;tg, every year, on how to "weight" plaI)s. H.R. 3103, requires a 
detennination of a weighted':average actuarial value pfbenefits for plans within a given carrier's 
portfolio and among all other carriers in the state. In the absence of a standardized weighting 
methodology, there could be ~ considerable amount of gaming. . " 

i" 

Managed ,Care NetworkS ., 
, ' 

i 

. Next, there is the problem of evall;lat~ng equivalence for plans that contain network (preferred 
'provider organizatio~ 'or health maintenance organization) and non-network features: How 
, I. " ' ., 

would this be accomplished? ,Network arid non-network product portfolios will likely have 
I ' . 

", ,"

I 
,3 
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w:id~lydiffering standardiz~~ CQst and utilizatiQn .factQrs; despite the fact that the ben~fits may be' 
identical, except fQr the site IQf.treatment. ' , 

, , . ";'" i ',,'" " i , " 

Implementation Considerations for Ca'rriersand State Regulator~ 
',' " ! '. . 

.. ' "'i " ','t .. '{ ':t" ,.,.' ",." .,:' , 

Ifacfuarial equivalence wer~ based Qn individual' CQverage Qffered by all carriers in a state, that 

state WQuid likely CQmmenc~ a regulatQry prQcess by PQssibly requiring all carriers to' agree 0'1). a 

standard method fQrvaluing: ,th~ benefits>provided undertheir individii.it! health insurance plans, 

Le., the ~'standardizatiQn'.' process discussed abQve and referred tQtin the pill. To' accQmplish thts, 

the state may have to' devise \a statewide benefitpackagetQ 1;1se as' a benchmark.' This w'Quld be 

difficult, bQth PQlitically, and, administratively,. In particul~, determining statewide actuarial 

equivalence ----<:QmbiniIlg~hr prQducts Qf all, cam~rs-would be an extr~mely, bludensQme 

exercise for regulatQrs. ' i " ," . " " ' . 
.. , .~ 

", : 
" .: , • ~ . :.:: .', .'. ' .' I, • :,. I ' " , • 

When carriers alter their individual benefit package, by, say, adding new ~rug benefits Qr 

additiQnal hQspital days~fter'delivery Qf a baby, th,e statewidestandard benefit packagewQuid '.' 

have to' be updated. In theQrY, the regulatiQn shQuld be updated simultaneQusly, hut in practice, , 


, many years might pass, \vhi~h CQuid jeopardize cQmpliance with the federal requirement in H.R. , 
3103. These new responsibmtie~ WQuld.put greater, burdens Qn the state, and likely compel it to" 
add staff and,cither administrative resQurces to' establish, mQnitQr, and PQlicecQmpliance with 
H.R. 31 03's ,actuarial equivalence provisiQns. ' " t,' ' ',', 

· , • ' , .' I . ':,. 

FQr a state that tQQk such a st~tewide standard benefits package plan apprQach, carriers would , 

prQbably cQnsider taking Qne\oftwQ routes: adQpting(implementing) the state standardized plan, 

which likely WQuid mean up4ating it as Qften as annually, Qr, as an alternative, start guaranteeing 


" their next mQst generQ,u5:plan: design. " ',' ,', ' 

In 'additiQn, cQmpliance with st~tewide actuarial equivalent'e (in ~Qntrast'tQ 'a~tua:ria(equival~rice, ,.' 
within a carrier's PQrtfoliQ Qf;plans) CQuid be disadvantageQus to carriers that currently only Qffer ' 
plans with limited benefits:, t~ey WQuid be newly required to' Qffer prQ<;luc'ts fQr which they have 

,no' 'management experience. This wili be especially true for smaller carriers. 

, " ',' I" '" . ,,' " " 
Minnesota's Experience '\vitJt This Type of Requirement 

MinnesQta has had ~Il 'actuari~l equivalence requirement fQf'grQupand individual PQlicies in 

place since 1976. ,Every potential benefit within a plan is assigned a specified number Qf PQints 

(established by state rules), a~d all carriers are required to' tabulate the PQints fQr every benefit· 


.pIan they sell. Benefit plans are ranked according to' the tQtal number Qf PQints-the higher the 
· number of PQints (i.e., the gre~ter the nu~ber Qf bef!.efits included as part of a benefit plan), the 

mQte generQUS the benefit plan. the prQvisiQnwas Qriginally intended fQr use in setting benefit 
levels and to' prQvide tax incerttives to' prompt emplQyers to' meet the benefit minimums, . 

, . I,"·' . ,

HQwever, in: PQillt 9f fact, act'1arial equivalenc~ has been largely ignQred by elected Qfficials in 
· the state Qver the last decade; the 1992 MinnesQtaCare refQrm did nQt include actuarial' I '" . " ' 

4 
i 

" \ I 
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, . '" i ".. .'" 1'1, • ..,' 

equivalence as part ofthestate!s insurance refonn; and the factors are rarely ,updated for, benefit' 
relationships. The high prevalence of managed care ih Minnesota is an additional factor that 
makes it difficult todetennine !actuarial equivalenc~.' 

, " , , I ,. ' " , ,::', 
, ,I ' , ,'", ' 

The Minnesota experience suggests that actuarial equivalence is difficult to set up, difficult to 
maintain, and ultimately does little to define market standards. ' ' 

, 

I 


" . . 
LikelyImpact on ConsumerS 

" I 

When earners 'are required to guarantee-issue only one ~'qualified" actuarially 'equivalent plan, 
consumers have:the assurance~hat that plan provides significant benefits., Thus, they will not 
need to acquire sophisticated knowledge about health plans before choosing among them. 
However, consumers who are more sophistiCated ab 0 lIt the health insurance market, and would 
like to choo~e from a roster of:plans the one .that best,meets their needs, would be prevented from 
doing"so. For example, a you1g, neai~¥ in~ividual, w~o may. want to buy more limited,~overage 
could not, because that plan w?uld not be actuariaHy e:qu~valerit arid would thus not be ' 
"qualified" as the guarantee'-is~ue plan.' " 

Conclusion 

'\.1;, . • 

H.R. 31 03's actuarial equivale'nce provision requires carriers to guarantee ,issue one "qualifie9," 
, I ' 

plan from their portfolio. A q~alified phIllis one that,ensure~ that individmll-market plan' ',',; , 
participants have access to significant health insurance coverage, because the guarantee-issue, 

, plan is deemed to be a,ctuariaily equivaient to a defined average plan'for that carri~r in'question 
and to plans offered by all cariiers:,in the state. However,requiring that available plans be, 
actuariaUy equivalent to the w~ighted-average plan offered may not be an"efficient way to 

achieve'this goal. In fact, it m~y evert render the goal,mo,re difficuit to achieve, because of the ' 
introduction of numerous higqly complex regulatory and administrative compliance ' 
responsibilities. ' ' ' 

" " , 

, ' :,", ': ',' .. " \ ,! .... ':, ", ", ,',,' , : .,', " , ,,' 
Determiriing actuarial equivalence inevitably requires some degree ofsubjectivity. Determining 

,actuarial equivalence, as requi;red under H.R. 3103, requires actuarial opinion, which can be done 
if states are willing to cede th* re~ponsibility and controltocarriers. To do otherwise, as with 

, any other opinion; would le~v~ tpedecision subject to c,ontinual challertge: and state bureaucratic 
expense. Simpler mechanisms to achieve .the goals ofH.R. 3103 's actuarial equi vaience ' 
provisions are available. The :Academy' s Guaranteed IssuefUniversal Access Work Group is 
available to discuss,these options.' , ' , 

" ' , ,,' II' " " 
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Table 2: Commonly 'Mandated Benefits 
I 

.',' ,,'. 

I 
I 

; 
: 

CoverI 

, I 

TreatmeIit-r~lated 

Mammography screening 42 
I 

Alcoholism treatment 23 

Mental i1;lness 15 
I 

We11-chi1'd care i .. 21 
, 

Drug abus,e treatment 13 
I 

Pap ,smeari 17 
, I ,"

Infertiii!ty tre'atment/ 12 
in vitro iferti11zation 

, 

I 

Temporomandibular joint 11 
disorder~ . 

Of f:-1abe], drug use 13 . 'I 

Maternity care 
" 

11 

.Breast I"
reconstruction 9 

following' mastectomy 

Provider-rEha,ted 
, I 

Optometr~sts 46 

Chiropractors 
, , I 

" 
43 

Psychologists. 42 
I ..; 

POdiatri$'ts 38 

Social workers 26 
I 

Osteopat~s , ' " 21 
I 

Nurse midwives 15 
, 

Physical, therapists 14 
I 

NU,rse, prp.cti t'ioners . ' 13 

Number of states 

Offer ITotal 

4 '. 46 

16 39 

16 31 

.'t 4 25 

10 ' 23' 

0 17 

2 14 

3 14 

0 13 

2. 13 

2 11 

" 

1 47-

3 46 
" 

0 .42 

0 38 

0 26 

0 21 

0 15 

0 14 

1 14 

'I 

, " ~ , 

Source: . NAIC; Compendium of State Laws on Insurance Topics: . Mandated 
Benefits (Kansas City, Missouri: NAIC, 1995). 
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TALKING POINTS ,ON HOUSE MEWA PROPOSAL 

i 
Background: Under,a 1983 amend~ent to ERlSA, health arrange~et1ts involving employees ofnvo or more 

, employers were termed "multiple '~mpJoyer welfare arrangements," or MEWAs. ' MEWAsesseiiWilly are 
unlicensed insurance companies, many of which try to escape state insurance laws by claiming preemption 
under federal law regulating empJoyee benefit plans. For 16 years, states have had primary jurisdiction over 
MEWAs for solvency and Qther insurance regulation, with ,federal back-up through ERISA's fiduciary 
standards. The House proposal would allow most 'MEWAs to get out from under state insurance laws, 
placing them in a regulatory nether world and giving them a cost advantage over insured'policies subject to 
state solvency and other requirements. 

, " I 

Federalized MEWAs Threate~ State Small Group, Markets. 

By allowing federalized MEW As to escape from state insurance laws and offer coverage at a lower 

cost than insured poliCies, ME~As could cherry pick good small business risks. 


, !" ' 
The danger of an exodus of small firms from state-regulated small group markets is that only 

employers with high risk popu1~tions will be left in them, facing escalating premiums. " 

'I ' 

It would thwart state efforts to !implement more comprehensive reform; all but 4 $tates have enacted 

small group market reforms to ,help small employers. 


Workers Get Less Protect.on ,under Federalized MEWA Regulation. ' 

The current regulatory framework places MEW As under state regulation because it recognizes' that 

they are more like insurers th~ employee benefit ptans. As with insurers, MEW As currently have 

to provide consumer protection's required under. state law. 


. , I , • 
t ' , " 

Workers whose coverage is switched from state-regulated policies to federalized MEWAs lose the 

protection of state guaranty furids, mandated benefits, and such other consumer protections as 

information disclosure and fair, claims procedures without gaining comparable federal protections. 


. . : 
I 

. ' . 

Enforcement of the House Federalized Scheme Poses Serious Problems. 

Noncompliance is virtually gu¥anteed by the ~ill's convoluted structure. it would result in at least . 

three categories of MEW As w~th atleast 12 different rules or exceptions thereto and would require 

the Department to implement extensive and complicated procedures in an era of shrinking resources. 


Republican and Democratic Aqministtations have cracked down on fraud by MEW As trying to 

evade state oversight. The bill's convoluted scheme threatens this good track record. It presents an 

open invitation to unscrupulous MEW A operators to perpetuate their long pattern of abuse by 

allowing them to self-certify tt{at they meet the bill's federal standards. 


i " " 
The' stakes are too high for w~rking' families who could lose their health benefit~ altogether and find 
themselves saddled with unpaid medical claims. 

, 
. . I ' 

Workers are Protected through Purchasing Cooperatives. 

The right way to help small fttms strengthen their purchasing power is thtough purchasing, 

cooperatives that, offer insured I health' policies to workers in small firms ,as Senators Kassebaum and 

Kennedy have proposed, tetai~ing the protections afforded working families by state insurance 

,regulation. PurchaSing coope~atives have a more targeted preemption of state rating and mandated 

benefit laws .and would be required to take employers on a first-come, first-served basis, boosting 

sinall firms' purchasing power: without causing a major shift to self-funded arrangements. 


i 
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SummarY of the !\fEW A Provisions in U.R. 3103 
I 

I 


. The reference numbers in bol~ are to the new Part 7 of ERISA added by the bill in section 
161 unless otherwise noted. ! . 

1 . 
The Difference Between a :MEWA and a MEHP . 

Multiple employer welfare arrangements (MEWAs) as defined· undef ERISA p~vide health 
benefits to the employees of tWo or' more employers. MEWAs are currently regulated by the 
St,ates for solvency, financial ~rting and other requirements-of State insurance law, 
including consumer protection measures, but remain subject to ERISA's fiduciary standards. 
Generally under H.R. 3103 alself-insured MEWA offering only medical benefits could seek 
an exemption from DOL in order to be excluded from State regulation. These exempted 
arrangements, known as mult;iple employer health plans ~s), would be subject to 
federal standards under ERISA regarding financial, actuarial/solvency and other reporting 
requirements. MEWAs that do not obtain an exemption remain subject to State regulation. 
[702] Fully-insured MEW AS may operate as voluntary health insurance assoCiations, which 
are discussed on page 3. 

I 

Must a MEWA Go Through the Exemption Process to Become a MEHP? 

Yes, but due to a class exemption in the bill it appears only small MEW As would need an 
exemption before operating 3:S MEHPs. MEW As already in existence for at least 3 years 
with either (A) at least 1,000' covered participants and beneficiaries or (B) at least 2,000 
employees of eligible particiPating employers under the MEW A could self-certify that they 
met the requirements at the t;ime they applied for an exemption. The exemption would then . 
be treated as granted unless and until DOL provided notice that it had been denied. [702] 

I 

I 
Who Can Sponsor a l\ffiHJ.;'? 

i 
MEHP plan sponsors must have been organized and maintained in good faith for at least 5 
years with a constitution and; bylaws stating the MEHP's purpose and providing for periodic 
meetings at least annually. They must be a trade,' industry or professional association or 
chamber of commerce and operate on a cooperative basis for purposes other than providing 
medical care. They must alSo be pennanent entities with the active support of their members 
and collect dues or contributions that are not conditioned. on health status. [703]' 

Do MEHPs Have the Sam~ Requirements as Insurers and HMOs? 

The bill's provisions on guaknteed reneWability and preexisting condition exclusions would 
apply to MEHPs as well as ~surers and HMOs. The guaranteed availability requirements, 
however, differ as insurers ~d HMOs offering coverage in the small group market must 
accept every small employer: in the State who applys. [Act Section 131] In contrast, 
although the self-insured ~s are required to make the. health benefits coverage available 
to all employers who ~ members, they are not required to accept as members all employers 
who seek to join. [703] , 



.. 
" 

, 
Are There Solvency Requirements for MEHPs? 

,I 

.MEHPs must m3.intain reserves sufficient for unearned contributions and for benefit liabilities 
incurred but not yet satisfied, kd for expected administrative costs. The minimum amount 
for the reserves would be the beater of (1) 25% 'of expected incurred claims and expenses ' 
for the plan year, or (2) $400,000. DOL may provide additional requirements relating to 

I
reserves and excess/stop loss coverage. [705] " 

I 
I 
, 

How Are the :MEIIP Requ~ents Enforced? 
, , I '. 

ERISA Part 5 enforcement mebhanisms would apply in addition to a SI,OOO/day penalty for 
the failure to file information tequested by DOL. states could enter into agreements with 
DOL regarding the enforcement of the federal standards for MEHPs but DOL would still 
retain concurrent authority. [Ad Sections 167 and 168] , I 
Are States Allowed To Tax the MEHPs? 

I 
States may impose premium taxes on MEHPs that are established after 3/6/96 or, if already 
in existence on that date, comm~nced operations in the State after 3/6/96. '[708] Thus, it, 
appears that States would orily! f?e able to tax new MEHPs. 

, Do States Have Any Additiolw Authority to Regulate :MEHPs? ' 
I . ' , 
I 

As described below, the bill would allow States considered to have achieved "guaranteed 

access" to exercise some additional regulatory authority over MEHPs. ' 


I 

, Guaranteed Access States - If!a State certifies to DOL that it p~vides its residents With 
guaranteed access to health in*urance coverage then it may regulate health care coverage 
provided in the small group market (or prohibit the' provision of such coverage) by a .MEHP. 

WGuaranteed Access" means (A) 90% of the State's residents have health insurance coverage 
or (B) there' is, guaranteed issde in the small' group market for employees for at leaSt one 
option of coverage offered by)'insurers and HMOs .aru1 the State has implemented rating , 
reforms designed to make co~erage more affordable. [708]' 

Exce.ptions ,for Certain MEHPs' - Regulation by States that certify they have guaranteed 

access does not apply to M.£$>s that- ' 


I 

(l){a) operate in the niajority of the 50 States and in at least 2 regions of the U.S.; (b) 
cover at least 7,500 pamcipants and ,beneficiaries, and (c) do not have an enforcement 
action by the State pending at the time of application for the exemption; m: 

j 
I 

(2) were operating in #leState as of 3/6/96 (regard1l~ of size) and did not have any 
enforcement actions pending against them. 

I ' 

2 



, .' 


. I 
In addition, DOL may provide :for an exemption in regulations from requirement (I) (a) for 


, certain MEHPs that are li~ted; to a single industry. [708] 


Comment: These exceptions arid limitations ~ to have the effect .of allowing states to 
, I 

, regulate only new small MEHlfs. ' 

Specific carve-outs -The above two exemptions do not apply to any State that as of 111196 
had laws that either provided g~teed issue of individual insurance using pw:e community 
rating or required insurers of group health plan to reimburse insurers offering individual 
coverage for losses resulting !rpm the offering of such coverage on an open enrollment basis. 
These two States are believed f:o' be New York and New Jersey.. [708] 

What Is a Voluntary Health Insurance Association? 
I 

A voluntary health insurance ~iation is a fully-insured MEWA maintained by a qualified 
association whose benefits incl4de medical care" In general, the requirements for voluntary 
associations are very ,similar to those cited above for MEHPs, such as being in e~stence for 
5 years with a constitution and: bylaws, being a permanent entity with active support of its 
members and collecting dues qr: contributions that are not conditioned on health status. In 
order to escape State regulatio~ in States that certify they provide guaranteed access, lar:ge 
multistate assoCiations and assOciations in existence as of March 6, 1996 may not exclude 
from memberShip any small employers in that State. [Act Section 162] 

I 

How Do the Purchasing Cooperatives under the KassebaumlKennedy Bill (S. 1028) 
Differ from the :MElIPs? ! ' ' 

I 

I 

Under S. I028~oluntary purchasing, cOOperatives may be established to provide employers 
and individuals with aCcess to !fully-insured health plans. The cooperatives negotiate with 
health care providers and heal~ plans, prepare and distribute plan materials, market the plans 
and' act as an ombudsman for enrollees. The cooperatives may not perform any activity 
related to health plan licensing, assume financial risk in relation to the health plans or 
exclude anyone based on heal~ status. The cooperatives must generally be not-for-profit 
with an exception for those run by non-profit organiza:tions. 
. . . ; 

The cooperatives are certified ;by the State, chartered under State law and registered with 
DOL. If a State fails to implement a certification program then DOL shall certify the 
cooperatives and oversee their; operations. The requirements of parts 4 (Fiduciary 
Responsibility) and 5 (Administration and Enforcement) of title I of ERISA apply'to the 
purchasing cooperatives. : 

! 

3 




. J 

I , 
FEDE,RALIZED MEWA REGULATION 

. , 
Under current law, employers may band together to purchase health insurance for their 
employees, either on their own qr throughcollectively bargained arrangements. Most such 
plans that are not the result of a ~ollectively bargained agreement are known as mUltiple 
employer welfare arrangements,or MEWAs, and are subject to ERISA. Among other things, 
ERISA specifies that MEW As' a~e subject to state health insurance regulation in addition to 
ERISA's fiduciary standards. Tpis dual jurisdiction reflects the fact that MEW As essentially act 
as insurance carriers. . I 

The insurance reform bill passe9 by the House (H.R. 3103) would create new federally 
regulated MEW As called multiple employer health plans, or MEWAS, that would not be subject 
to state regulation. H.R. 3103 gives federalized MEW As a competitive advantage over insurers 
that are required to meet tougher state insurance standards, allowing MEW As to attract small 
employers currently able to afford and offering insured health coverage. Without regard to state 
requirements imposed on their c~mpetitors - insurers - H.R. 3103 would giveJederalized 
MEW As the authority to: 1) restrict eligibility to selected employers with low risk populations; 
2) vary rates for reasons other t~an health status or claims experience that could make coverage 
prohibitively expensive for employers with high risk populations; and 3) offer cheaper coverage 
than insurers by avoiding state s,olvency requirements that may be stricter than the federal 
standards, as well as state prem~um taxes (except for new small federalized MEW As). 

Threat to small group insurance market: Because federalized MEWAs would not be subject 
I . . 

to state insurance reglllation, the bill would dramatically reduce states' long-established 
authority, ignoring the expertis~ that states have acquired over decade~. of insurance regulation. 
Encouraging employers to mov~ out of small group insurance markets into federalized MEWAs 
could result in skimming the good risks from the small group market, thus thwarting states' 
efforts to effectively pool risks in the small group market. The likelihood of such an effect is 
dramatically increased because federalized MEW As would not be required to market to or take 
all comers. The danger of this fherry-picking is that only high risk individuals will be left in 
the state-regulated small group pools; leading to skyrocketing rates that those left in the state 
pools could not afford. 

Consumer financial protection: Under existing law, participants and beneficiaries who receive 
insured coverage, whether thro~gh a MEW A or a single employer, have a state guaranty fund to 
protect their benefits if their insurer becomes insolvent. H.R. 3103 does not provide for a . 
federal guaranty fund or similar. source of protection. If a series of federalized MEW A failures 
occur, consumers and employers might look to the federal government, and the specter of 
another federal bail-out of the s~ope of the savings and loan debacle could rise. 

i . 
. . 

Dual jurisdiction strengthens anti-fraud enforcement: State and federal governments have 
successfully recovered millions Iof dollars in premiums and unpaid claims for participants and 
employers. For example, state:and federal governments have detected and taken action against: 
a MEW A in Florida with 40,Oqo participants that left $29 million in unpaid medical claims; a 
MEW A in Massachusetts where the operators diverted over $1 million in premium payments, 

j 



the collapse of which left more than $4 million in unpaid claims, with individual claims of as 
much as $250,000; a MEWA iri Colorado that left 3500 victims with over $5 million in unpaid 
claims; and an employee leasing scheme in North Carolina where operators embezzled $1.2 
million, which covered 1300 health plans located in 37 states. 

.' I 
I 

Enforcement of H.R. 3103 would require significant federal funding: The federal regulatory 
structure set forth in H.R. 3103 Iwould be difficult for the federal government to enforce in this 
era of dramatic federal budget c~ts and bipartisan efforts to achieve a balanced federal budget. 
For example, the Department of: Labor alone would have to issue a substantial number of new 
regulations just to establish the ~ajor exemption 'program for federalized MEW As. In addition, 
the convoluted scheme created by the House bill would be difficult for all parties to understand 
and implement, making it tough ito enforce and protect the benefits promised to workers and 
their families.· 

.! . 

H.R. 3103 moves authority from the states to the federal government: The House proposal 
to create federalized MEW As ru;ns counter' to House members' otherwise strong efforts to 
decentralize authority from the federal to the state level. Rather than creatil1g a new federal 
bureaucratic framework, we shorld build on the strengths of today' s coordinated enforcement 
efforts by state governments and.the Department of Labor to enhance the purchasing power of 
small employers in getting and ~aintaining health coverage for their workers. 

Employer group purchasing works without federalized MEWAs: Federalized MEW As free 
of state regulation are not needed to allow small employers the benefits of strong purchasing 
power. Statistical analyses support the proposition that a group of 5,000 individuals is large 
enough to adequately spread he~lth risks. We know from the April 1993 Current Population 
Survey that even the smallest st~te has at least 25,000 people (not including their dependents) 
who work in firms of under 100 employees and who are not offered health insurance coverage 

I 

by their firm. This is more thaq. five times the number of people needed to form an adequately 
sized risk pool - without going ~eyond state boundaries. 

Small employers should be enco,nraged to join together to share the efficiencies and purchasing 
~uscle that larger groups enjoy,: but in a manner that retains the protections afforded by state 
insurance regulation. Senators 1;<.assebaum and Kennedy as well as President Clinton propose to 
help employers band together through purchasing cooperatives that offer insured health 
coverage to workers and their families. 

The purchasing cooperative proposal builds on many years of state experience in regulating and 
overseeing health insurance and! provides another means for states to increase coverage and 

. I . 

lower costs. Although it addres'ses many of the same issues as the House MEW A provisions, 
the proposal does so in a less ra~ical and disruptive way. Purchasing cooperatives have more 
protective rating restrictions, are subject to the same mandated benefits requirements as others 
in a state's small group market,: are required to market coverage to all small employers, and 

I 

retain other protections of state law. The House bill, however, would have almost the opposite 
effect: it would undermine the state regulatory system and make it more difficult for states to 
develop comprehensive sate-wiqe reform. 
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MEMORANDUM 

TO: 	 Chris JC1Ulings 
Assistant to the Pi'esident for] lenlth Policy· 

FROM: . David A. Starf f){(J 
\Villiarns & Jens~n, p.e. 

. I 

RE: 	 Church Alliance Concerns with S. 1028 
I 

My partner. Buller Derrick, has scheduled an appointment with you for Thursday, Aprll 
. 	 . I '" 

25 at 1 0:00 a.m. We will be accompanied byrepresentatives (names und den01'l'linatlons to 
follow) of the Church Alliance, beoalition ofma.instream.dem)minationa·1 church benefit plans 
(list attached), Butler asked me!tu provide youa description of the concerns the Alliailcc has 
with respecllo S. 1028, the KaS~ebn\lIl1-Kenncdy health insurance reform hill. , 

i 	 '.. 
,Churc,h pension and welfare plans are e?{prcssly exempt from ERISA Title 1 rules~ This 

exemption rc1lccts the special c?l1sideration Congress givcs churche~, because of separation of 
church and state.concerns. S. 1;028 for thc first time would subject church health plans to federal 
rcglliatitlll .. Church plans are u9ique in that they ~re frequentlY;l1U1jntained by a church, or 
conven1ionor assodation of ch¥r<::hes, to provide' coverage to the denomination's local churches. 
Hven the term "employee'" is sp'eciaUy defined for church benefit purposes in IRe section . , 
414(e)(3)(B) to ensurc that all.lbinistcrs of the faith, whether they arc considered ''r..~mployce!;'' or . ,I 	 . 
"self-cmployed'~ for other tax purposes, arc treated as employees of the plan sponsor (section 
attached). Thus arises the issu~ 9f whether church health plan,s are single-employer or 1111.1 ltiplc 
employer welntre arrangements (MEWAs). . 

'1 

Some state in~ural1cc commissioners have expressed concern that thcir state insurance 
I 

statutes' do not explicitly provide ancxc,lusion for church pla.ns; and that ERISA does not 
wlif;itly provide preemption treatment to t~ese plans. Some c,omm.issiol1ers have concurred that 

I 

http:NO.024P.02


ID:. !. APR 19'96 15 : 43 .N0.. 024 P. 03 

I 

I' 
Congress did not intend to sul~jec:l church plans to m,ore regulation than secular employer phms 
and have refi-aincd fro111 regulatirig them. Other states arc pursuing statutory exemptions for 
church p1ans. Bec~us(; ofthe c10ildcdlegal status of church plans, some managed care andother 
:providcrs have..been unwilling toicoJ1tract with church plans. . 

• The pending health insurJnce bills further confuse the sit\-lUtion, The Househtialth 

insurance reform bill expands thd current MEWA niles and om~rs church plans an election to 

obtain prc~mption from state im;~rance regulation if they are subjected to some, but not ull~ 

MEWA rules. This provision was part of the origi11al Pawetl bill as it result ofthc Alliance. 

seeking to clarify thut church phl~lS should quajifyJor preemption' treatment. The Senate bHI 


.. treats these plans as "insurers" a~d "group hcalth plans," without regard to the special operation 
. of church plans provided in ERI~A and.the tax code. . . . 

I .. 

The Alliance has not objected to the general thrust of the Senate bill. In fact their plans 
already operate to provide portal;lility, and many plans already havc poljcies that prevent denial 
ofcoverage. However, it is imp~!ltant to clarify that the church plans are not 'Iinsurarice 
companies.,l They do not have therisk management tools that such (,;ompanies have, and it 
would be impossible lor most pluns to register as ~nsurancc comp<tnics in each I'tate in which 
they provide ht.mcl1ts (e.g., 50 stptcs), If the church plans are going to be subject to the bill's. 
pJ'(}visions, then the law should be clarified to expressly grant them the preemption treahl1cnt 
. other multi-state employers rccdive. Without the MEWA language in the'Senate hill, with the 

legisl~ltive history ·of the House~ction, and the possibility that the broader House M,RWA 

provisions may not be enacted, the church plans could face serious issues asio their status 


. .1 " 
witham such a claritication, It would be ironic ifth~ result of the S,nate insurance reform 
measure is to reduce covcraij;e t() church employees who are already bcucfittin~ front the types of 
coverf!l.re practices the l')iIl is intbnds<dto require of{t1J employers; 

. I.'. .' . 
1 . ' . . 

Attached is lallguage-that would servc the pUll'Jose ofclarifying CUI'l'cnt law and the 
intention of the Senate bilt In ~sscncc the lunguuge maintnins the status quo with respect to how 
these pJans operate while sll~jc9ting them to the new access, portability, and renewability rules in 
the Senate biJI.Whilc the Alliance remains supportive Qfthe Fawcll church provision. the 
attached approach would address their concerns should the MEWA provisions not he adopted. 

We look forward to !>eeing ),ou next week. 
I . • 

, 
i 

I 
I 

I 
: 

h I 

! 

, , 

http:coverf!l.re


ID: RPR 19'96 ,15:4~ No.024 P.04 

'The C'hurch'AIUance , 
[ 

I ' 


I 
, ; 

, ,The Church Allim:ace i~ 8 coalition of'church pension board executives acting on behalf of 
, church pension and welfare b'enefitprogriuns. These programs are among the o1dest employee 

benefit programs in the Unite~ States. Several date from the 1'700s, with the median age of the 
retirement programs represented through the Church Alliance being in excess of 50 years, These 
programs provide retirement arid welfare benefits for approximately 261.000 ministers and f14,000 
lay workers ~mployed by thOl.ltiands ofchurches and church ministry organizations. The 28 historic. ' 
mainline denominations served by these pensions boards minister to the spiritual needs of over 66 

, I , 

,million members of Protestant and Jewish faiths.' ' ' , , 

i ' 

I, 
!" 

I 

, I ' ' 


i 
I 

. I , " 

. , I 
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I CHURCH ALLIANCE 

Steering Committee: 

Mr. John O. Kapankc, Chair 
. Mr. A1an F. Blanchard. I 

Ms. Barbara A. Boigegrain 
~ I 	 Ms. Joanne. Brannick .. 

Mr. John J. Detterick 
Mr. James L. Hughes 
}yir. Leo J. Landes 
Mr.. Dan A. Leeman 
Dr. Paul W. Powell . • 
Dr. Gordon E. Smith 

i ' 

Memben: 
, 

I
Mr. Alan P, Blanchard . Mr.· James L. Hughes , 

Episcopal Churc,h ' i Presbyterian Church in America . 
I 

Ms. Barbara A. Boigegra.in Mr. John R. Hunt 
United Methodist Church Evangelical Covenant Church 

Ms. Joanne Brannick Mr. Jeffrey' A. Jenness 
The Pension Boards United Church ofCluist Church of God 

Mr. DavilJ. Brown Mr. John G. Kapanke 
Reorganized Church of jesus EvangeUcal Lutheran Church in America 
Christ of Latter Day Saints 

Mr. Marlol. Kauffman ' 
Dr. L. Edward Davis 

I 

I MeIUlonite Retirement Trust 
Eva.ngelical Presbyterian Chutch 

Mr. Gary M. Kilgore 
Mr. John J. Dettcrick . I Free Methodist Church ofNorth America 

4 

Presbyterian Church (U.S.A,)! 
Mr. Robert M. Koppel 

Mr. WilliamW. Evans I . Rabbinical Pension Board 
National Associatiop of Free :Wiil Baptists

I 
I 
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Mr. Leo J. Landes, : 
,Joint Retirement Board of the ~abbinjcal 
Assembly . 

I 

.Mr. Dan A. Leeman [ 

The Lutheran Church-Missouri :Synod
, 

I, 

. Rev. David Miller " 1 
African Methodist Episcopal Zion Church 

j
/ Rev. Wilfred E. Nolan 

Church of the Brethren 


. 	 I 
I 
I 

Dr. Lester D, Palmer 
'I

I 

. Christian Church (Disciples of ~hrist) 


Mr. Donald R. Pierson· ! 

General Conference ofSeventh-day 

Adventists, i 

I 


I' 
Rev. A. J. Poppen 

Rcformed Church in America I 


. Dr. Puul W. Powell . 

Southern Baptist Convention 
 I 

I

I ' 
Dr. Darrell Prichard " ' : 
Churches of God, General Con'ference 

iMr. David E. Provost . i 
Unitarian Universalist Association of ' . , 

Congregations in North America 
I 

Dr. Gordon E. Smith , I 

! 
American, Baptist Churches 

Mr. Richard L. Sonntag 
Wisconsin Evangelical Lutherim. Synod

I 

I
Mr. Robert L. Temp1e 

Wesleyan Church 


Mr. Robert Van Stright 
Christian Reformed Church in North 

" America 

Rev. Dbn L Walter 

Church of the Nazarene 


; 'Bro. William L. Walz, FSC 

Christian Brothers Services 


,. 

Dr. Anderson Todd, Jr. i ' 
" 

African Methodist Episcopal C::hurch 
, II 
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'.. SEC; . ........_. \,', SPECIAL RUf-E FORCHu:RCH PLANS 


" . (a),: IN GEN~RAL.~Neither;a chulc~ P].~ (wfthinthe' ~eaning of.section' 3(33)0(' ',,' 
, , the Employee Rctirementlncdme SecuritY'Act of1974) nor any trust established under such plan 
. , shall be deemed to bean insurbcecompany Qio~er insurer;.orto be engaged in the business of 

, , ," I .' ,.' ' ,
insura,nee for purposes ofi,or b'e, stlbject t9.' any law ofany state purporting to regulate insurance ' 
,compani(}s, iiisurance contracJ; Jllultiple 'employer welfare arrangements, providers,afthird par:ty , 
admin~strative services, or oth~r similar arrangemerits.prov~dersor organizations. A church plan' , 
,shall be deemed to l:!e a single,tcmployer plan for purposes of thi's section and for tbe purposes of: 

,ERISA. ~ 4!" , 

, ' . .' ""'., i
I 

,'''" " ',,', ' :: ' " '." , " 
(b).,' EFFECTIVE,QATE.-.. This section shall be ,effective with'respect to plans apd 

'trusts providing benefits onorfafterthe dat~'o(enactrnent of this section, 

• .,.'.f. 

. " " 
j', " ' 

., .,. 

" 

,. , 
. ~. 

\ '.' 
J 

.:', ' 

. \" , ",.. 

. ,'j. ,,. 
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. Code Sec. 414, 	 1291 
i 
1 

Act or 1935 or 1931 applies and whicb b fin. need by contribution, requl~ed under that Act Ind any 
plan of an internalional orsanilation which ,. exempt from taxation by reason of the Inlernational 
OrganiHtioni ImmuniLiu Act (59 SLat. (69). ,', 

" 'I " (Sec. 414(.») 

(t) CNuacn PW.­
(I) IN O&HIIW..,....For purposel of this part, the term"churcb plan" means a plan established' 

and maint&.intd (to !hoe extent ftquired inparagraph (2)(B» fOT IlS employees (or their benefi­
ciaries) by ~ church or by a c:onventicrn or a$$Otiation o[ c:hurc:he$ which is exempt from tat under 
section SOtI ' ",' . ' 

(2) CrkTAlN Pt.AMS !XCL\tt)IJ).~The term "church plan" does not indude a plan­
. (A) which is established and maintained ,pritnarUy for the benefit of employees (or: their 

beneficiaries) ot such church or convention or aS$O('ialion or churches who are employed In 
connection,with one or more unrelated vades Or busiou$C$ (within the meaning of $tction 
513); of ' , 

(IS) Ulw lha~ 8ubsLantially all of the Individuals included in the plan are individuaJ$ 
, dacribed in paragrflph (1) Or (3XB) (or their benefielarles), 
, (3) 1>t,,"mONS AND ornER nOVlSlONS.-For purposes of this IUh&e(liOl'l­

. (~) TuJ.1'ldENf AS CHURCH PLAH.":"'A plan eslabll$bed and maintained lor ill employees 
(or their benendaries) by .. dUlrtb or by a convention or usOciation of churcbes includes .. 
plan rha!ntained by an organi~dont whether • eMI law corporation or other:wis.e, the 
principal purpose or function or which, is the a.dmlnl$lration or fundin, of a pltn or prClCram 
'[or th~ provision of retirement benefiu or weUare benefiu, or both, for the employees of a 
church or a cooventlon or a$$O(iation of cburches, If such orsanlution b controtled by or . 
associated with. church or a convention or association of churchea. . 

0.;) £MPl.OVJI DEFIWJ.D.-:-The teran emploYee of • church or a con,ventlon or a$$OCiation 
of churches shalllntludt­

; (I) • duly ordained,tommluioned. or licensed ml,nlsttr of a church in the uerd$e of 
hil ministry, re,ardleii of tbe tIOOree of his compel'1MtioRj 

: (ii) an employee of an Of,ani"tion, whether, dvil law corporatIon or otherwise, 
which it eJ:em~t from tax under stetion SOl and which is controlled by (lr ls.social.cd with 
a cburch or a convention or auoclation of churches; and

I, 	 , , ' 

i (iii) an individual described In aubpara&faph (I). 
(C) On.l'RCH n.r.A'l'ED AS DftLOm.-A ChUf,h or t convention Of aSsociation of churches ' 

which iis exempt from tal under $ettion SOl shaU be deemed t.he employer or any individual 
inc:1uded as an employee under .ubpara,rapb (B).

1 , ' " 	 ' 

(D) As5ocIA"ON WTl1I CHUltCH.-An organia.atlOll, wbethtr a civil taw c:orporation or 
OtherWise, is uioclated with,: church or a conventlon or lS$OCialion or cburches if it $huu 
eommt.n ,eliriOl.l' botw:b ud convic:tiOM wit.h thai church or convention or.association of 
churcha. . , 

d~) Stf.CW. ~Ut.t 1M CAS& or SUMlATION ~OW I'LAH.-Ir III t~ployee who Is lndudc:d in a 
chur(~ plan sep$(~te$ from the lerv~ of II cbutcb or • tonvtntlon or 8$.5()(:iation of churches . 
or .n organ!utlon du.cribed in tlaul.Ie (ii) of para,raph (3)(8), the: churtb plan Ihan not f.lI to 
melt the rflquiremenla of tbis subsectIon merely ~u.se the plan- ' 

,! (i) retains the employee's $ccrued benefit or ,c;counl for' the payment 01 benefiu to 
the employee or his beneficiaries pursuant to the terms of tht ~Iln; or 

, 	 ! (Ii) receives contributions on the employee', behalf after the employee'. separatlon 
from suc:h aennee, but only {Of .. period of 5 y~f$ after &uch separation, unless t.he 
etnployet I.s di6tbled (within the mtanins 01 tbe dbabUlt)' provisions of the church plan 
or, if there art no Juc:h prOvisions In the church plan. within the meani". of section 
?2(mXn) *t the time of lucb separation from IINke. ' ' . 

(4) CORJtEC110H OF FAlLUkI 10 NUT CHURCH PW IU'.QUlJtI.tdEN'TS.­
I . 	 , 

(A) IN CUftML........1f It plan utablished and fuaintaintd for iU' employees (or their 
bentfi~larit.$) by .. church or by II convention. or assoei.tion o( churches which is t~empt [rom 
t... undu 5eCt!on SOl faU. to meet one or more of the rt.q!.tirtments of tbis subsection and 
corrt:(~ il.i failure to meet iueh rtql,liremenu within the correction period, the plan $t\all be 

, I 	

Code 1414(8) , 12,350 
I 
I 
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1292 	 , Cod. &' Regulation. 
it 	" "" " "', , " 

4eemed t~ meet lhufquiremcfiu of thil $ub~e(tion for,the year in which the corrtclion was 
, made and rOt allpriot yea,.. ,,' , ' " , " ' .'. " " 

1 ' ",' 	 , " , , 

(B)fAILlIRE TO cout('1'.-;",Ha correction is not made within the corrt!ctiQn p~riod. the 
plan shall be deemfd not to meet, thefeql,liremel'lts ohhis subsection beginnin& with the dale 
on which 'the earliest failure to me~t one or more of such ttQuitemtntsocturred.

,I ,', ' 	 ' 
, (C) COJliltC'tlON I>tklOD DUINE.U,-Th~ term ,"correction period" me.nS­

1m the period ending 210 days after the date: or mailin, by the Secretary of a notice 
of de:rauh with respect to the plan's failure t.o meet one or mote of the r~uirements of 
this ~ubsectloft:' , 

:00 an)' ptllOd Set by a (;Ourt of competent jurisdiction 'after a fina' determination 
thatlthe plan faila to meet s\leb, requirements,or~ U the court docs not specify $uth 
periOd,.n), reaeonllble perIod determined by the' SecrttaryQn the basis of ,II the facu 
and :drcum$tances, but in any event not less th,an: ~i'O days after the determination ha$ , 
btco'me tinal; or ".' . . ' ' , ' " 

" . . IW!) any additi~~alperiod 'khi~h tht Secretary determines is reasonable or necessary 
" for the correcticm of tbe default, ' 

I, ' 
whichever has' the I.lest ending date. 

1A.men<bUnta ' 'Ch\lfCh (or I con...tntio~ I)r ,nodalion ofet\urrbts)whidl i$ 
. ',. . 1(b):j' ' ," u~mpt rrom tu undtrli4!C~iOll, ,SOl. , , ' 

P.L. M-S64, i.o . '. , . ", 
, 	 ,Amended Code See: ,f)4{e). erfettive J.nuI". I, 1974. ttl t'(J) Sf>ttw. 1'EMJI()AAl\' k!JLI. rot CERTA1N I;'tlll'-C'H ActH. 

rud *S,ilbm(t, rri~ lOi*mtr'ldml:nt.Code ~, .. , 4(e) rn,d u, ' ('lIS UNDU ClIJ;I\CH ;~:- ' " ' 

rollowl:' , . 	 "(I\) NQlwithstAooinl the prO'o;sionnr pltllral>h (2X8). 
U(e) CHURCH PLAlI.- " , '," ' • plan in exit;tenee on ,_nlll". I, 1914, $hall be uelled IS a 
"0) 1M, CE,I"ElVJ.·.J1FO( purP-MloI' \his pan the ttrm ,hurd! pt.!! il it b tstabli.hed "!ld m.inl&inid by • (hutch 

'(,burch plan' ~III'- , ' ' '. ' Of tonvrnticn Ot u5OCiation 01 ChUl(bes and one Qrnwu 
"(A). piAn e5\lblisbed ,00 m.intaioed lor i,ll emplo}rW ., Iltnciel of luch thurdl (01' convention 'or l$S(I('illion) for' 

'by. 'churth or by .. tonvtntion Of u)O(:iati(ln or churehfl ' the employee. of such, rhutth '(or ((I,weDtion Of usociaiion) 
which is Utmpl hom ~u.undtr ,!i«lion sot. Of .nd the employees of ont ~ mOrt agtnd(!s of Iu(h church 
, "(8) I plan de.Kribe1ln plr.,raph (3)." '(Of convention Of' luoclttion). and if 5.ll(h <,hulch (Of (On. 

"(2) CUt.tJ:N UIIUIJITl:D II.'SI):£Ii$ OR WULTltld1'l.bv~ ...ention Of a&ioc'ialloll.) and tilth $~h _senc:y i. Utlbpt flQm 
p~,~The term 'C:hu'teb plan' doe. not Il'Icll.Idt • pl.l'I~ tu lI'ndtt itcUl)ftsot~ 

"(A) which is tJl.tbli'hed .nd mllinllined primarily fOf "til) Subpatl/lfaph (A) ,ha,1I n(!C.ppl), to an), pl,n'~lin.' 
lhe btntfil' of £mplo,Ycu (Of tlki.f benrfidarle,) of weh " talned for cmployeeS tlr In .Illne), with rupcct 10 whi<:h, the 
rhurcl\, Of (onveMiClc\ Ior as.I«itltiMof thur(nu who Ire " plan ",as not maintained on-JtIlU&f)' 1. 191•. 
employed in tOnnfC(ti~ witb ont Of Plort unre!l\ed tradei 
I;If busil\eues (within tilt' l'IIt.llnin, of ItCliOCl 511), Of ' "(C) Subp6tllraph'(A) aball riOt appl)' willi rCiptC'l til . 

i'(B'iwhifli ii • pl..~ ,"Ilinl.ined by mote tball Gnu,"" In), plan 'or an), plari year ~iiluiiri, after Def;embtt 31. 
ploy". If one or more 'or lhe tmployen in;.he pt.n iI:not I ,I~!' ' , 

" I' 	 (Sec. 414«()) 
(f) MUl..,TIEMf'toYER PLA.~'.-

, I' 	 , , " ' '" , 
(1) DEFINmON . .....:-For pUrpose$,of this part.; the t!rm "multiemployer plan" means 11 plan­

(A) (0 whl<:h more than one employer is required to contribute,' ' 
I ' . 	 • , 

,(B) ,which is. mainLalned pursuant to one or more 'cotleetive bargainihg aSfeement' 
between one or mote emplo)::ee OfSf.nizetions and mOre lbah one employe,. and 
': (C)~hk,h .atisfiCJ such otberrequirements 15 lhe SecretAry of J,.abor may pre&tribe by 

,.. reguildoJ-. ,',,' , ", ' " 
, " I " , , 	 , , "', '.' ' 

, "(2) CASI'.S ,Of CO~ON, CONTROL.~FOt purpo5eS of this subSection, all lradN or businesses 
(whether or not incorporated) whi,ch are under common coi'ltrol wiLhln themeanins of 5ubsectiou 
,(c) areeonsidt,ted uincleemplo),er. .' ',' , ' 

(3) CQN'ftN\JA110N Of STATUS AFTER t£llJdINATION.-Notwlthstandlngparasraph (1), a plan is. 
" 	multiemplo)'tf plan on and altedlllcrmination date under title IV of tbeEmp\oyee Retirement 

Income Security Act of.I974 If the: pt.n,wall a muhiemployer plan unde,r thi,s subsettion for ..he 
plan year prededin, its termination date. '., " ", . 

. 1 ' 	 . .; . 

, (4)'TIwf~mONAl.RUl.r..-For any plan year which ~.an ,before the date of the t.hactment of 
the Muitiemployer Pe:n&icln Plan Amendmtnl$ Act of 1980, the'tetm "multiemployer pl~n" meaO$. 
a 'plan,deKribed in this $ubsectlon ils.iri eCfeclimmediAtely berore that date. . 

... 	 " , ~S) SPEC~ ELECtt,ON.~Wjthin one year, ar~er the date of tht' en~{,linent o"theMuhiernployer 
Pension Plan Amendments Act of 1980, a muluemployerplan may urevocAbly elect. pursuant to . 'I ' .. . . 	 ',' ' 

1[ 12,350' ,Code § 414(f) 

r' 
I ' 
I. 

. I,.

I 
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Act of 1935 or t937 applies and which is finaneed by.i;ontributions required under that Act andlan), , 
" 	 plan of 'an 'infernt!.Uonal organization :whic:h b. tle'!lPt rrom taxation b'y'rcasonof the International 

Orgariiutions Immunities Att (59 Slat. (69)., ' . ,"
I , . 	 . , 

, I 	 [S«.414(e)1 
'(e) CHURCH PhN.~ .' ' 	 '.' 

, , I ". 	 . . ~,.' ..., 
(I) IN OE.NEiUt.L.-For purposes of this part, the term "thurch plan" means a plall established 

and maintai~ed (to. the extent required in paragnlph (2)(8» for its . employees '(Qr' theil' benefi. 
ciaries) by a church or by a convention or ..&Sodatlon ohhurc:hell which is e'xempt from tal( under 
se~lion 501. I ' , " . '" 

, (2) CER.TAIN Pl.A.NS EXCI..!JDID.~Theterm "church plan" does not include a. plan----- ' 
• '(A)~~ich' IS established and maintained pr'imatHy for l~e benefit of employees (or their 

I" 

bendidaries) of such church or convention or AlISOCiation of churches· who ate !mpJoyed in 
connecLi~n with onf; ~r mOr~ unrelated trades or bl.lsines!;e$ (within the meaning 'of section 
513); or) '.". '. ' '. ..'.. ...,. 

I' '. . .. . .. . " .' 
'(B) if less than 5uhlitantiaIJy all otthe individullhrinduded in the plan ,are individuals 

described in paragraph (I) or (3XB)(Or their beneficiaries), . ; . 

(3) Dtil~I"!ONSAND O1JfLR prc.m'lsJoNs•.:.....;For putPoses~of. this 5ubsection:--: 
. I .' > ., 	 • 

(A) jI'llAl1>fENT AS CHVJl.CH PUH.-:-A plan ,established and maintained ror its employees . 
· (or their Ibel'leIieiariel.) b)'aehmch ~rby .. convfittion or assoCiation of churches; includes a 
plan ma,intained by an ofsal'!iz.ation, w~ether: a civil law corporatiQn or otherwise., the 
principal purpose or function of which is the adrnlnlstta.t1on Of funding of a plan fir program 

. '. Jor the p'rovision or relli'ementberidits or wel,fare benefits; or both" for the employees ofa 
church cir a convention or 8&sociation of churches, if, ,uch organizatio!,\ i$ controlled by or 
aS5ociate~ with a church or a convention or as.soCiation of churches. . ,. " 

I 	 . , , 

(8) EMI'LOVEE DEFlNED.-':'The term employee or a church or a. convention or association 
of churches shaJJ include- '," . ' . 

..: .' 1m a duly ordllioed. c~ni~is.Sjon~. or Iit-en'Sed minilter of a'church in t~'e exercise or 
his ministry; regardteis of lhi!l SOUrce of his compei158lionj·. • . 
, .1 (i~)'an,empioyee of an organization. whether ~ c~vil l41w' cQrporation or ~ther~j.$e. 
whIch lS exempt from tax under sec.tlon SOl and whu:h l$ controlled by or a.ssoclated. wah 
II ch'ur<:hora convention oUSsoclatlol'l,Of churche$; and " '.,' ..' 

,.;,1 (Iii)'an}ndividu~ldescribedin subparagraph (E).', : .' ',' . ' 

:' (C) CHURCHTREATE1H$'tMl"t..OYtk.~A church or', convention or association of churches 
· which is lexempt.lr(lm tall under section SOl' shall be ')deemed t.he. employer or an)' individual 

included ,as an employee under subparagraph (B). . ' ' ,. . 
'. (D) !A.~l}.TION WITH ,CHURCH:-An' or&lI:niz.ation, v;.hether a civil law corporation or' ' 
otherwise. i~ associated with. church or a con'venUen or l»ociation of churches it it shares 

" common lreligiQ"'~ bonds arid #onvicLiohi with ~hatchurc~ or conVention Of; association of 
'churchea: . . ", .' " '",. . 

(E) SrOClAL IlUU1N CASE. 'OF 'SiPA~TION r~OM 'LA.N.~Ir an emplo)"et whoi~indudtd in a . 

,",. 
c.hurc.hpian separates from the serviCe of a churcbof'l convention or associat.ion 01 churches 

,of an org~riizattonde5C'ribed in clause (U) or paragraph (3XB). the chureh plan shall nalfail to 
meet the frequirementJ or this subsection merely bec,ause the pJan-. ;, 
. , . : I(i) relains the fRlplo),Ce's accrued benefit or.a.ccount for the payment of benefits LO 

th~ tmployee orhis. beneficiaries 'pursuant to lh~ termsof the plan; or.. . 
. I (ii) rec,eives contributiom on ~he employee'$',\)ehalf after the employee's separation 

from&ueh Service, but .only fOf a period: or 5 year$ alter such, separation, unlelS .the . 
employee'is disab.led (within the meaning or the disability provisions of the church plan 
or, i;r. there :I!re nh such pro,visi005' ~n the church ~lan, within the meaning of sec~ion 

. :n(mX7» at tbe Jimeof such separallon from .service, .. 
. I· , 	 ", 

(4) CORRECTlON OF FAJLURE 'TO'MEET CHURCH PLAN REQUlREMENTS.--.: . 

. ,(A) jlN~ENUAL.-I1. III 'pla~ eSlablbhe~ and m~int.ained (oriU employees (or' their . 
. " beneficiaries) by a chun::h orb;yft convention or association of churches which i. exempt from 

, 	tax under 5eclion 501Jailsto meet one Or mOre 0(. th~requirements of this sub~ction and 
corrects it-s. failure to meet such requirements' within the eorrect,lon period, 'the plan shall be 

· , I,:;··' ...' , .:' ....... "C~de§414(e) ,,12,350

"· 	 . 

I
 Ii" 


I
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1292 Code &. Regulations.' 
I , 

decmed to Imeet the requirements of this 5ubs~ction for the year in which i'he ('~rr('(tion wa~ 
made! and for all prior r('.HS. ' ' ,

,L ' 

(B)FAILl'IlE TO CORRECT.-H a tOrr(l('tion is not made within the correction period, the 
plan shall be deemed not to mtct the requiremenu of this subsection beginning wilh the dilte 
on which t~e earliest failure 10 m~('t one or more of such rt:'quircmcnts occurrt'd, 

(C) CORRECT10N "ERIon Dl::FtNtf),-ihe tum "correction period': mcans-
I ' 

(i) the period ending 270 days after the date of mailing by the S,:crrtllq' oi 8 notice 
of default with relipect to the plan's failure to meet one or more of the requireml'nts (If 
this stibsection; , 

(ii) any period set by a tourt or I;ompetent jurisdiction after a final d(,lcrminlllion 
that the plan fails to meet such requirements, or, if the COUrl does not sJXcify such 

" . periOC\, any reasonable period det~rmined by the secretary on the basis of all the facts 
lind circumstancf's, but in any event not less than 270 days after the de.termination has , I . 
become final; oi 

(iii) any additional period which the Secreta.ry determines is reasonable or necessary 
for the correction of the default. . .

I . 

whichever has t,he late5t ending dale. 
~tndm.nu ('lIlmh (or a convention or usocialion of chur(he$) II.hj(h i5 

I , - nemp\ from tn l.Iod~r ~~(,Ij,)n 501. 
P.L. 96-364. ,"07{'1»: 1 . 

Amended Code xc. 4t4(~). ~rfecti'"t ]~n\.lat)' 1, ·1974, to "(,3) SI'£('!~1. Tr.~~PoRAR\· IWU FOIt rr.RHIS em'Rnl Ar.EN, 

read IU .bove. Prior to amtndment, Code Se~. 4l4{e) Tnt! at elM 01-1[11';11 Cln:II:,tI I'L\,N.­

follow&: ! 
"(A) NOI'ft,tthstAnding the provisions of paragraph (Z)(D).

"(e) CHllltCH PLA~,- I o pl~n in tJ(i5ttfl~t on JarlUAry 1, 1974, shall be trealed ~s a 
"(I) IN Gtll!f:lU.l.·~For purpoit& of (hi, pari the term ,huH.II plan if It is embli.lI~d and m~ir;taintd by a church 

'(:hur~h plan' !T!tans"- i' of tonvenlion or association of chlJr~ht!. and OM or mott 
"(A) II pilln ('s(lbUshed "nd m.lptained fQr it! emplo)'~es .gentie~ Dr $uch 'church (or convtnllon or association) rOt 

bys church Or by • COIWfll\l(lll of u!>OCialion of thlJtcht&, the ~mptQ)'te5 of ~lich church (01 convtntiOfl Of association)
which il tltrnpt r~om (11K under !;/Ielion SOt. Or ' lind the employees of one Cir more agtndC5 or such chuith 

"(8) aplan de$( ribo;d )n paragraph (3). (Of ~on\'cnlion Qr assocIation), and if such church (or ton­
"l2) Cf.IlTAIN l,iSREJ.,An:o 8L'~I~~ OM MUl..TI[Ml'l.O,(£jI; venlion or associatioo) and 1:4ch such agent)· is tl~mpt from 

1'(.1.1'5,-'''Ilf; arm 'church 'plan' dOt'$ nOl include a pJ&~ In u!'\de, wc.tion SOt 
"(A) whlch I. embli~hed and majntajp~o' primarily fQf "(8) Subparagr.aph (A) shall nOl apply HI in)' plan main· 

the twlndil of tn)ptoy«s (or thdr bcndidarits) of ~urh tained fOftmplo),ee50f an 1I,~n~)' willi rf~pecl 10 wllich Ille church or convention or anodalioh of rhuf('he~ whQ lire ,plan wilJ not mlliril~intd on January 1. 1974.cmplCtyed in (()l'lhtc!ionllNilh Ollt' Of more Ullrelated ltsdts 
or bu~il'l'e$~~ (\\11I1in the muning of !oI.'cLion 513), or "(C) SVbpllfllgraph (A) lhall not apply with rn.,-<ct \0 

"(B) which i$ a plan! maintailled by more than ont em· _flY plan (or an)' plal'l YUt bfo~jl\ning illtt {)(,~tm~f 31, 
ployer. if :mc or more of \he employcr> in the plan is not • .1982." • 

. [Sec: 414(1»)··1' ,
(i) MUI..TIUfJ.!1)YEI'< PUN.­

I' 

(1) DnIS('rlo~,-FOt purposes of this part, the term "multiemployer plan" n:teans a plan­
(A) to which mOrt than one employer is teQuired tQ I;ontribute, 
(11) ~hich is ma.intained pursuant to one or mOre tollcctive bargaining agreements 

between o!,!e or mOre o:mployee Qrgllni~ati~ms and more than One employer, and 
(C) ~hici} satisfies slJch other requirements as the SecrNary of Labor rna}' p,rescribe by

regulation:. . . . . 
I 

(2) C..sts: OF COMMO'S. CO!'JTkOL,--For purposes of this subsection, all lradr:s or businesses 
{whether ('Ir no't in('orporated) which aTe under common control within the meaning of subsection 
(c) are considered a sinsle employer. 

, r 

. (3) CONTl':I\JA110N Of .ST,t,TI.!~ AFTER TERMINAnoN,-Nolwith~tanding paragraph (1), a plan i~ a 
multiemployer! plan on and aflrr 115 tt:rminalion dale under title IV or the Employee Retirement 
Income Seturit)' Act of 1974 if the plan was II multit.mp!Oyer plan under this subsection for the 
}Jllm year precJding il$ ltrminaliol'l date, .' 

(4) iJV.N~;TIOl'\AL Rt'L£:-For liny pliln year which began before the date' of ~he enattmen~ of 
thtMultil.'mployt'f 'Pension Plan Amendments Act of 1980, the term "multiemployeT plan" means 
a. plan describe;d in this suhsection as in eHeet immediatel)· before that dale. . 

(.5) Sn:nA1..tl.J::t:'lO:".-Withill One )'I:lir after the date of lhef:uEtctment of the Multiemplo),er 
Pension Plan 1men,dments Actor 1980, a muliiemployer plan may irrevocably elect, pursuant to 

11 12,3!50 qode § 414(f) 
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!MEMORANDUM 
i 

April 18, 1996 

I 

m: 	 Laura Tyson, Carol Rasco, Alice Rivlin, 10hn Hilley, Alicia Munnell, Gene 

Sperling, ~ BtoPhY I 

FR.: 	 Chris 1ennings, 1epnifer Klein, and NaDCY-~ Min 

RE: 	 Insurance Reform IBackground Information 
>. I 

I 

Attached are documents ~e prepared for todayts Senate staff briefing on the 
Kassebaum-J(ennedy bill and pdssible amendments to it. We prepared a short summary on 
each of the major issues and supplemented these summaries with back-up information. The 
briefirig Ptcluded' materials on: i 

. . . 	 I 

! 

• The Health Insurance Reform Act: An OverviewI . ' 

• Multiple Employer Welfare Arrangements (MEWAS) Regulation 
II 	 . 

• Medical SaviIigs .}\ccOunts (MSAs)
I 

• Medical liability·Reform 

I 
• Fraud and Abuse iProvisions 

• MCdigap Duplication 
> I . 

I 

I 
I 
I 

We hope you find this information useful. Please feel free to contact us with any questions. 
I 

i 
I 



" ~ ,- , 
, i' ," .•..... :!."', " 

'i, 

MEMORANDUM.II '. ' 
. I 

, I April 18, 1996 

i 
, I 

TO: 'Carol Rasco, Laura Tyson, John Hilley, Nancy.;..Ann Min" Susan 'Brophy, ~ennifer 
Klein . i 

--_... _--_._---- .. 

i 
FR: Chris Jennings 

,I '. 

I , 

iRE: Statement on MSAs 
,'I i 

I 

. " 


I 


Attached are the prepaied remarks we used following the 52...;47 defeat of medical 
savings accounts (MSAs). Thrught you~ightlike to have these on hand. ' " 

'",. 

i, 

I 

i 



, I 

TOdaY'sv()teagninst\M,c~icaISavjJ1gs A~o\ints (MSAs)is a , 
victory for the mainstl·cam, a victory forbipartisanship, and 

.' 	 -- most importantiy' ~+ a victory fortbe Amer'icanpublic. It 
responds to the Presi~ent'~ ~tatc ofthe Uilion call on the', ' 
Congress 'to pass a )o*g Qver-due pa~kage of much' needed 
health insurance refobl1s'.-By'defcnting MSAs, the Senate 
took an important tir~. step toward achieving t~isgoal. 

, , 	 . 

I 
I 
! 
I 

,i 	 .. ' 

The Senate showedto~hlythat Democrats and ~epublicans 
can work together to 11:lSS health reform initiatives that·· , 

"retlectthe prioritlest~at the vast majority ,of Americans " 
support. And that thJy can do so without insist~Dg on '" 

. '\ 	 ' 

controversial amendm,entsthatcould hurt the. hel\lth ca:re, 
" 	 1 • l . 

delivery system and t.h'lIl: have no broad-based support•.' 
, 	 I :,,', ': ' . ,',' .' 

. ,\" , 

, 	 , 

. . . . . , 

It is our bope that the ~IJlcoming conference win follow the' 

Senate and report out 11 hill that can retain the'bipartisan,' 

. , " ',' I.' 	 " 

support that the Kassebaum -'Kennedy bill currently has. , 

We look forward to w(~'rking with the conferees in the ." ":' 


• • '. t I,' • 

. upcoming days and werJis f:o producing a bill that we all can 
proudlysupport. .\, .. ,' ..,: , .... '. " 

II . 

"i 
I 
I 
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. Hall of the States 
i 	 444 N. Capitol Street. N.W.• Suite 309 

Washington, D.C. 20001-1512 
. I 	 202-624-n90(VAle 

FAX 202-624-8579 Washington Counsel 
FAX 202-624-8460 Financial Analysis 

" i 
National 
Association 
of Insurance 
Commissioners 

March 28. 1996 

Via Facsimile 

The Honorable Newt Gingrich 

Speaker of tbe House 

H-232 Capito] Building 

Washington. DC 20515 


Dear Mr. Speaker: 
I . 

I am writing to comment upon th~ "Health Coverage Availability and Affordability A~t of 1996". 

( 
 H.R. 3160. adopted by the House:Rules Committee yesterday and scheduled for a vote by the full 

House of Representatives todayl As you are aware, over the last few weeks, the National 
Association of Insurance Commissioners' (NAIC) Special Committee on Health Insurance (the 
"NAIC Committee"), together with the National Conference of State Legislatures ("NCSL"). has 
provided comments upon H.R. 995, H.R: 3063 and H.R. 3070.. 

I 
"I _ 

We appreciate the legislation's eXtension of portability reforms to self-funded health care plans 
governed by the Federal Employ"ee Retirement Income Secwity Act ("ERISA'~); the NAIC has 
long called for these refonns and Ifederal intervention in this area is laudatJle. We also appreciate 
certain clarifications that were rPade to provisions in the bills adopted by the committees of 
jurisdiction relating to state fleXibility and the Medicare anti-duplication prohibitions. However, 
as detailed below, we continue ~o have serious concerns with the bill's provisions relating to 

. multiple employer welfare arrangements ("MEWAs"). 
. " I . 

I 	 " ­

We commend the additional cIarlfications made within Title 1. Subtitle D, Section 192. relating 
. to "State Flexibility to Provide Greater Protection". The bill contains further limits on the scope 
of its preemption than were conthlned in H.R. 3063 and H.R. 3070. The legislation n'ow states 
that it does not preempt those state laws "that relate to matters not specifically addressed" in the 
bill. The bill also specifically sa~es several areas of state laws. We appreciate this enhanced state 

. flexibility. We do. however. remain concerned about the absence of a broader construction 
clause explicitly saving from pre~mption any state laws that are not inconsistent with the bill and 
which provide greater beneficia~ protection. In the absence of such a clause, the bill might be

( 
I 

.! 



I 
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The Honorable Newt Gingrich 

March 28, 1996 

Page two 


" 

construed to "preempt the fiel~" of any state law that touches upon any area minimally 
mentioned in the bill, even if thJ bill's provisions were not intended to preempt such state law. 
Since this is anew area of federaJ intervention, we urge caution and care in the final crafting of 
preemption language. I 

We also appreciate the significant strides made in ret1~ing the range of health insurance policies 
which are not to be considered duplicative for the purposes of the application of the new 
Medicare anti-duplication provisions. We would appreciate the opportunity to clarify the states' 

1 

remaining jurisdiction concerning health insurance policies governed by these provisions 
(possibly within legislative hlst9ry) and to provide technical comments. We would like to 
commend you for tightening the consumer protections in these provisions from the earlier 

I 

provisions adopted by amendment in committee. 
, ! 1 

We reiterate the concerns raised lin our letter of M,arch 18, 1996 to Chairmen Archer and BWey 
concerning the long term care insurance related provisions within the legislation. ' 

( 
I , 

Unfortunately, we continue to have grave concerns that Subtitle C of Title 1 of H.R. 3160 would 
significantly erode existing state~level insurance refonns. The net. effect of the final provisions 
relating to MEW As is extremely damaging to states' authority to govern their own insurance 

, market. The final language cont~ns many layers of savings for, and exemptions from. state laws. 
This maze clouds the picture. :Upon close examination of the multiple tiers of provisions, the 
bill preempts state laws governi~g health insurance, including those governing MEW As, in all 
but a small number of states. ' 

, 

In sum, the changes made to Subtitle C do not represent a significant improvement from those 
contained within H.R. 995. We therefore remain opposed to most of the provisions contained 
within Subtitle C of Title I of the bill and reiterate the prior concerns expressed by the NAIC 
Committee on this topic. (See I 10irit NAIC CommitteeINCSL letter dated March 5, 1996 to 
Representative William Goodlin~). 

'In addition. the bill still pree~pts state ra~ng laws ,applicable to association plans thereby 
creating an unlevel playing field between these plans and other insured plans. Market, 
fragmentation will thereby worsen and costs within the insured'market could spiral. With respect 
to association plans, the bill alsq preempts state mandated benefit laws which have been enacted 
by the states. 

The state budgetary impact of ~e bill is still likely to be significant. The bil1 only allows states 
to apply premium taxes to newJy-formed or newly operating arrangements. Any arrangement ( . that can argue they were alread1"operating" in a state cannot be taxed on a level playing field 
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with state-regulated insur~rs. 'Thls provision thus promotes unfair competition and could, 
significantly diminish state premium tax income. 

, . II ' , 
The ,bill strips states of their oversight responsibility over a significant class of MEWAs. We 
question whether states could in good conscience accept resPonsibility for MEWA activities by 
asking the U.S. Department of Labor. pursuant to the option' in the bill, for the authority to ' 
enforce the inadequate federal standards set' forth in the bill. While gaps andamblguities in 
federal law have led to some enfbrcement difficulties, this' should be addres~ed by clarifications' 
in federal law, not by the swedpingpreemption of state regulatory authority over MEWAs 
propose~ through H.R. 3160. I' , ' ' " " 
Thank you for your consideratioh of ou~comments.' We look forward to continuing to work 
together on,legislation to promotel portability and,availability of health insurance. Please' feel free 
to call Kevin Cronin. the NAIC'~ Acting Executive Vice President: and Washington .Counsel at 
(202)-624-7790, with any questions you may have. 

( 
. ,Sincerely•. " " ',~' 

!~.~d-~ 
, ,Brian K. Atchinson ' 

'President. NAIC 
Superintendent. Maine Bureau of Insurance 

i 

. , ' , ' 1 

, cc: The Honorable Bill Archer 

The Honorable Sam M. G~bbons 
The Honorable William F.IGoodling 

. The Honorable Williani L.iClay : 
The Honorable Thomas 1. Bliley 
The Honorable JohnD. 'Dihgell 

( 




I, . . 

PURCHASING COOPERATIVES AND and MEWAs . 
l 
I 

Background. . 	 j , '. 

Smaller businesses do not ~aYJ the size or ability to negotiate lower prices and better .' 
arrangements in the health care: market, !lS many.larger employers have. been able to do in recent 

. years. MoreQver, because of~eir size, premiums charged to smaller employers have higher 
marketing and administrative cOsts included. As a re.sult small employers pay a substantially 

. 	 I , ' " .
higher cost than large employers for comparable benefits. 	 . . 

, . ~ 
Kassebaum-Kennedy Proposal. 
. . . I . 

To provide small empldyers with greater lever~ge in the health care. market, the 
I . . 	 '. 

Kassebaum-Kennedy bill encourages the development ofpurchasing cooperatives. The 
bill would authorize states to certify as "pUrchasing cooperatives" entities that met certain 
conditions including: nJt bearing risk (i.e., they cannot self-insure), offering a range of, 
products from different!insurance carriers, and providing coverage on a first-come, first­

,'served basis. State and employer participation would be voluntary.. 	 , 

• Ad~inistration PositiJn . 
. 	 I, 

The Adtniiristration strdngly supp~rts the purchasing cooperative provisions of the . 
" Kassebaum-Kennedy p~oposal; it strongly opposes the MEWA provisions.of the House 

bill,. which some propoJents argue serve the same purpose as the purchasing 
cooperatives. , 

ISsues 
I 

The primary reasons for ~uppo~ing the purchasing cooperative provisions are: 
I . 
j 	 , ' . , 

o 	 . They permit small employers to band together to negotiate better rates because of 
their larger? collective size. 

. ,I, 	 , . 
o 	 They are subject to stJte regulation and oversight.'Some MEWAs under the House' 

bill would be exempt frbm state reguiation and oversight and only be subject to weaker 
standards under ERISA! ',.. '" 

o 	 They would h~ve to se~e all eligible employers on a first-c~me, first-served basis. 
Some MEWAs under ~e HO,use bill would be able to "cherry-pick" the relatively good 
risks and leave the poorer risks--and thereby causing higher premium rates-- in,the state 

. 	 I, 

insurance pool.' i 
1 

o 	 Consumers are fully protected in purchasing cooperatives by state consumer 
protections standards ~e.g., bene.fit clai~s dispute resolution) and guaranty funds. 
Some MEWAs Under the House bill would not be covered by a guaranty fund or adequate 

. I ' 	 ' 
. consUIt)er protectionrequireII1ent~ because they would be under ERISA. 

I 
'I 

I 



, I 

I 

• Health plans offered through cooperatives would be subject to state solvency

I 
standards. Some MEW As under the House bill would only be subject to weaker 
standards under ERISAJ , .' 

The purchasing cooperative pJViSiOns of Kassebaum-Kennedy build upon many years of state 
experience in regulating and ovbrseeing health insurance and provide another means to the states 
for increasing coverage and 10Jering costs. The MEW A provisions in the House bill, however, 
would have almost the opposit~ effect: they wouldu.ndermine the state regulatory system and 
make it more difficult for states; to develop comprehensive state-wide refom'l. 

, I 
I· 

" , 



I . 
I 

i 
I , 
! . 

S:ummary of MEWA Cases 
I 
I 

The following summaries are ex~ples ofMEW A-related cases investigated by the Department's. 
Pension and Welfare Benefits Aqministration. Most criminal cases were jointly investigated with 
other agencies including the Dep~ent ofLabor's Office ofLabor Racketeering. the FBI. U. S. 
Postal Inspection Service, and th~ Internal Revenue Service's Criminal Investigative Division. 

i 
Significant Criminal Cases
I 	 . 

U. S. v. Sprei 

.j 

States Affected: New York, New Jersey, and possibly others 
I 

Thousands of participants of ~mpire Blue CrosslBlue Shield of New York were left with 

millions of dollars in unpaid niedical chiims as a result of a fraudulent health care scheme 

to bilk Empire and other insurers: Solomon Sprei, a Brooklyn insurance broker, was charged 

January 19. 1996 with conspirady, mail fraud, wire fraud, and bribery. Co-conspirator Timothy 

Neal. a benefit consultant with Empire, .had been previously charged. The defendants led 

insurance companies to believe that applications for group health policies involved groups 

having histories of low health a?sts. Through a company Sprei owned, he sold coverage to 

individuals who the insurerS tho,ught were partof groups who had histories of low health costs. 

Victims were promised low-cos~ insurance under an "associate union membership" program. A 

union allowed him to use its name to market the insurance in exchange for.a fee of $14 per 


. person per month. When Empi~ediscovered that the.health coverage was for mostly elderly, 
high-risk individuals, as opposed to members of a group, coverage was cancelled. Sprei then . 
moved on to another insurer .. Prosecution is ongoing. 

. 	 I 

U. S. v. Kirel & Marshall' 

State Affected: Arizona 
, 
I 

Approximately 3,500 particip;ants in the health plan of the United Labor Council Local 615 
were left with approximately $4 million in unpaid medical claims as a result of a fraudulent 
health insurance scheme.· Carleton 1. Kirel and Herbert M. Marshall were indicted for 
perpetrating the health insuran4e scheme. Theywere charged with mail fraud, conspiracy, 
money laundering and making false statements to a government agency. The defendants used 
the welfare plan ofa purported1labor union to market health insurance and workers' 
compensation insurance throu~hout the country. At the onset, funds were not set aside to pay 
benefit claims and premiums v!rere used for various purposes unrelated to benefit claims, 
including the purchase of autotnobiles. mobile homes and vacation travel for their personal use. 
To conceal their criminal actiohs. they diverted some premiums through several bank accounts 

" 	 I and.entities.· 	 i 

I 




"I 
, 

I 

, 

Within a few months of its creation, the fund was insolvent. Despite the plants inability to meet· 
benefit claims, the defendants c~ntinued to solicit new participants until litigation in a related 
civil case brought by the Labor Department caused the appointment ofan independent fiduciary 
to control'the program. Prosecution is ongoing. . . , 

u.s. v. Hay 

States Affected: California 

One ofthe two health..;insuran~e pools operated by Henry Hay went bankrupt in 1989,
I 

leaving thousands of workers ~ithout insurance and as much as $6.6 million in unpaid 
health claims. He was charged with paying portions of the $17 million collected for premiums 
to two insurance executiveswhq were charged as co-defendantsin the kickback scheme. Hay 
represented to participating employers that health plans were fully insured when they were only 
partially insured for large claim~. He was sentenced to five years in prison and three years of 
probation and ordered to make restitution of $50,000. His sentence has been appealed. One of 
the insurance executives pled ~i1ty and is awaiting se~tencing. Charges against the other 
executive were dropped.. ! 

, 
I 

1 

U.S. v. Ullah 

States Affected: California, Atizona, Pennsylvania, Virginia, possibly others 

At least 2,500 employers, repr~senting approximately 4,000 workers are owed over $3.2 
. million in unpaid health benefits in this ongoing case. Hameed Ullah allegedly used 15 . 
business-related entities, including United Health Benefits Trust, and 41 bank accounts to 
defraud employers and workers! The defendant refused to pay approved claims while 
continually telling workers and employers by mail and phone that claims would be paid. He was 
indicted for money laundering ~d asset forfeiture in connection with a fraudulent MEW A 
scheme. Nearly $500,000 has ~en seized from accounts ofUllah. Two associates pled guilty in 
the scheme to making false statements and are awaiting sentencing. 

. I· 
I 

U.S. v. Hobbs 

States Affected: California 
i 
I • 

Subscribers were left with m~re than $420,000 in unpaid claims and no insurance coverage 
when the health plan operatef:i by Thomas Hobbs failed. Most of the $1,039,000 in premiums 
were diverted to salaries, coIl1Iliission and other administrative expenses, including more than 
$400,000 paid directly to Hobbk or entities he controlled. He lured small businesses to purchase 
his group health insurance plank by making misleading 

I 

! . 



statements about benefits to be provided, size ofhis health insurance program, length of 
operation, financial strength, and his authority to operate outside state insurance laws and 
regulations. The defendant was ~entenced to one year in prison, three years'. probation, and was 
ordered to make restitution of$201,000. He pled guilty in 1994 after being charged with 
embezzlement ofhealth plan fun~s, making false statements in records required by ERISA and 
mail fraud. 

I 

u.s. v. Gazitua 
I 

States Affected: Florida . 	
I 
r 


I 


Described as one ofthe largestihealth insurance frauds in history, this health plan 
fraudulently collected more th~n $34 million in health care premiums and cheated more 
than 40,000 workers out of mo~e than $29 million in medical claims. John Gazitua and four 
co-defendants affiiiated with now defunct International Forum ofFlorida Health Benefit Trust 

I 

(IFFHB1) were charged with multiple violations ofembezzlement ofhealth funds, kickbacks, 
RICO, money laundering, crimi~al forfeiture, conspiracy, mail f!aud and taX fraud. 

\ 

Gazitua, a founder of IFFHBT, ahd the others allegedly skimmed money from· premiums and 
created shell corporations to collect fees for nonexistent services. The court ordered Gazitua and 
a plan trustee to make over $34· million in restitution cind imposed prison terms ofup to 97 

I 	 . 

months and home confinement for several of the defendants. .. 	 : 
I 

IU.S. v. Felton 
I 

States Affected: Alabama, Ke~tuck.y; Pennsylvania; Tennessee, Virginia, West Virginia 
. 	 . I 

This fraudulent MEWA operator, prosecuted in 1990 and 1991, left more than 2,500 
I 

participants with approximately $2 million in unpaid claims. Gary Felton, the former 
. president of a North Carolina MEWA, was convicted of embezzling more than $795,000 in 
MEW A funds. He was sentencea in 1991 to 10 years in prison. Cooperative efforts of federal 
and state insurance departments tecovered $587,257 to pay outstanding claims. 

, 



, Significant Civil Cases 

Reich v. Isely 
I 

I 
States affected: Wisconsin, I1Iihois, ohio, Nevada and Caiifornia. 

i 

The National Employee Benefi~ Fund, an organization run by Peter R. Heckman and 
related parties, left participants with outstanding claims of about $750,000. When the 
organization closed there were, 500 remaining participants. Peter R. Heckman, the operator 
of the fund and fund trustees allegedly failed to establish employer contribution levels sufficient 
to pay benefits and administrativ.e expenses and failed to maintain adequate reserve,s to cover 
accrued liabilities. The trustees also allegedly paid excessive administrative expenses. Whole 
life policies (which were more ekpensive for the plan) were purchased rather than group term in 
order to generate increased comrhissions for a plan fiduciary. 

. ! 
I . 

A 1995 settlement recovered $575,000 for participants from the defendants, insurance and other 
I 

sources.. As a result of these re~veries, the Department anticipates all claims below $1,000 will 
be paid and certain claims ofserYice providers may be reduced by 50-75%. 

,, 
Reich v. Dealers Association Plan 

I 

States Affected:: Georgia, Califrrnia, Ohio, North Carolina and SOl,lth Carolina 

I 
Approximately 1,300 participants were left with approximately $1 million in unpaid claims 

I 

as a result of this failed MEWA. DAP, a plan service provider, contributed to the failure of the 
health plans by collecting insuffi~ient premiums to pay both claims and anticipated 
administrative expenses. No actUarial studies were made, asset reserves were not maintained, 
and administrative expenses were excessive. The service provider also engaged in self-dealing 
through its receipt ofcommissions for the sale of life insurance. 

I 
I 
I 

Reich v. Wilhite i 
States Affected: California, AJuona 

I 

I 
About 1,500 'participants in th~ Independent Automobile Dealers Association plan had 
about $1 million in unpaid claiinsbecause the plan's assets were allowed to' be depleted 
down to only $150,000 through improper administration of the plan. The tnistees of the 
plan committed numerous violations of ERISA when they maintained insufficient reserves in the 
MEWA, failed to set sound actu3rlal rates and paid excessive administrative expenses. Under 
consideration is a consent decreel where the defendants would surrender the assets in the plan to a 
court-appointed trustee and a spdcial master .who would attempt to negotiate claims reductions 
with service providers. Under iliis agreement it is anticipated that the fiduciary insurance carrier 

I 
! 



1 

I 

I 
I 

I 
1 
I 

(Aetna) will pay $300,000 into the plan. 
I 

i 
'1 

Reich v. Jones 
, 
1 

States Affected: Approximately 35states, primarily Florida and Georgia 

I 

Approximately $4.5 million was recovered to pay the unpaid claims of 12,000 workers 
employed .by the leasing company Action Staffing in a settlement obtained by the 
Department. Lawrence Jones, the former president ofAction Staffmg, which maintained a 
group health plan, marketed to nUmerous employers, principally in the, south. He also was 
permanently enjoined from serving as a fiduciary to ERISA-covered plans. 

" . 

Reich v. Goebel 

States Affected: California, N~w York 

. . 
More than $340,000 was recovered to pay benefits to approximately 1,200 participants and 
related administrative expens,* in resolution of a civil lawsuit brought by the Department 
against plan fiduciaries Leo and Janice Goebel. The Goebels also were barred from 
involvement with ERISA plans. :rue defendants allegedly engaged in numerous ERISA 
violations in administering health plans of the National Council of Allied Employees LV 444. 
Local 444 purported to be a labot union, but conducted no union activities apart from the 
management and sale ofemployJe benefits. The defendants failed to actuarially determine 
proper contribution rates, failed tp hold plan assets in trust and dealt with plan assets for their 
own benefit. I ' ' , 

I 

I
Reich v. Hanson 

I 
1 

States Affected: New York I 
I 
I' 

Approximately $700,090 in out~tanding premiums and $600,000 in outstanding claims were 
owed to some 560 employers covering 1,800 participants when their insurance was 
retroactively cancelled by BlueiCross. Blue Cross and Blue Shield of Central New York and 

. I 

the plan's trustee failed to inform: employers and subscribers that health insurance premiums were 
not paid in a timely manner. Vlt~ately, the failure of.the fund's trustee to pay the fund's 
insurance premiums to Blue Cross resulted in the retroactive cancellation ofhealth coverage. 
The plan's trustee was charged with mismanaging premiums of client plans, transferring the 
funds to companies controlled by him and failing to comply with plan rules. 



Martin v. Kirel 

States Affected: Arizona 

I 

Ina parallel civil lawsuit, the Department obtained nearly $185,000 in restitution for the 
,I 

welfare plan of United Labor Council Local Union 615. Earlier, an independent receiver was 
appointed and accounts were fro~nfor the union. Since its inception a majorityofthe plan's 
funds were diverted to benefit ~d officials and service providers, their spoUses, and to other 
entities controlled by them, to Wy for non-claim expenditures. Fund money was Used for luxury 
cars, personal credit card expenses, and non-fund related legal expenses. 

I 

Martin v. Beltz 

. .. , 

Affected States: California, Texas and Florida 
I 
I 

I 

Restitution of$520,000 was oraered to be distributed to the eligible 8,500 participants of 

the Diversified Industrial Gr09P Health and Welfare Plan (DIG). DIG's plan was ordered 


, terminated by a federal court aft~r the Departments,ued DIG and its principals. The defendants 

allegedly violated ERISA by failing to: obtain actuarial studies, to obtain or use appropriate 
underwriting procedures, to mai+tain sufficient asset levels and reserves, and to pay reasonable 

fees. I 
I 

Martin v. T.P.A., Inc. 
, , 

I 

Affected States: 
; ,, 
I 

Court judgments were obtained against the defendants in June, 1995. Judgments were 
obtained to repay $1 million f~r unpaid medical claims owed to 8,500 participants in 40 
states. Trustees and administrators of the Group Rental Insurance Plim (GRIP) were charged ' 
with failure to pay approximatel~ $9.5 million in medical claims. They allegedly did not obtain 

and utilize actuarial data in setthlg contrib~tion rates, failed to maintain asset levels and 
sufficient reserves, falsely repre~ented GRIP as an ERISA plan, failed to review the selection and 
performance of service providerJ, and paid excessive and improper administrative expenses. . I . 

I 
I 
I, 
I 



I 
, 

• I 
I' 

I 

Martin v. Loeb I 

I 
I 

, Affected States: New York, O~ahoma, Florida 

I 
Approximately 150 participants had $200,000 in unpaid claims owed by the welfare plan of 

, I ' 

the National Council of Allied.Employees International Union (NCAE) Local 412. Loeb and 
, I ' . 

another defendant were removeq as trustees of the welfare fund and barred from serving ERI$A 
plans. The union was barred froin chartering new local unio'ns. (previously, the two had been 
removed from their positio~ willi the Local 867 Consolidated Welfare Fund See Martin v.' 
Goldstein). The DepartmentfoJnd that the trustees ofNCAE fund failed to obtain actuarial and 
other relevant information to detbrmine proper rates, used fund assets to market the benefits, ' 
failed to assure proper claims prbcessing and allowed claims to go unpaid. They also were 

I ' '. 
charged with numerous self-dealing and conflict of interest violations, including the use of fund 
assets by Loeb for gambling acti~ities. Another union, local 615, which was also chartered by 

. I . 
NCAE, was the subject of similar allegations. (See Kirel) 

, , ' " . l' 
Martin v. Burton Goldstein .I. 
Stat~s Affected: California (pJimary) and Florida, T~xas;New York, New Jersey, Arizona, 
Missouri, Louisiana, Illinois, ~rizona,Ohio, Oklahoma and Coiulecticut . 

. , '. I ' ' 
At its peak, the Local ,867 C~n~olidated Welfare Fund had approximately 10,000 

. participants until terminated ih December 1991 with unpaid claims in exces~ of $6 million. 
Burton Goldstein, William Loebi and others engaged in misrepresentation, self-dealing and other 
fiduciary violations of ERISA. The fund was terminated in 199 L An alleged sham was 

I. , 

organized by Loeb purportedly for the sole purpose of selling health insurance. The trustees 
were charged with misrepresentfug the amount by which benefits, . 
were insured by Empire Blue Cr?ss, marketing benefits to persons located outside of Empire's 
coverage area thus causing Empire to cancel coverage and refusing t'o pay claims. Other charges 
involved imprudent funding andiadministration of the fund." ',' ' 

I , 

The Department obtained a settl~ment agreeme~t under which G(jld~tein would make partial 
restitution, and he and two co~rate defendants were permanently barred from involvement with 
ERISA covered plans., Prior settlements were reached with the remaining defendants in ' 
the case. , I . ' .' . 

Twoindiv~duals connected 'with ~he ~ocal 867 ~o.nsolidated ~elfare Fund, Willi~ Loeh and 
Harvey GlIck, have also been the subjects ofcnmmal prosecutIon. Loeb was convIcted and 
sentenced to 71 months in priso~ and ordered to make restitution of $494,000. Prosecution 
involving Glick is ongoing. 

April 15, 1996 



~ummary of MEWA Cases 

I 
The following summaries are exJmples ofMEW A-related cases investigated by the Department's 

I , 

Pension and Welfare Benefits Administration. Most criminal cases were jointly investigated with 
other agencies including the Department ofLabor's Office ofLabor Racketeering, the FBI, U. S. 
Postal Inspecti,on Service, and thk Internal Revenue Service's Criminal Investigative Division. 

Significant Criminal Cases 
I 
i 

U. S. v. Sprei I 
I 
I 

States Affected: New York, New Jersey, and possibly others 
I 

Thousands of participants of ~mpire Blue CrosslBlue Shield of New York were left with 
millions of dollars in unpaid medical claims as a result of a fraudulent health care scheme 
to bilk Empire anclother insurers. Solomon Sprci, a Brooklyn insurance broker, was charged 
January 19, 1996 with conspiracy, mail fraud, wire fraud, and bribery. Co-conspirator Timothy 
Neal, a benefit consultant with E;mpire, had been previously charged .. The defendants led 
insurance companies to believe that applications for group health policies involved groups 
having histories of low health co~ts. Through a company Sprei owned, he sold coverage to 
individuals who the insurers thought were part of groups who had histories of low health costs. 
Victims were promised low-cost! insurance under an "associate union membership" program. A 
union allowed him to use its naIl}e to market the insurance in exchange for a fee of $14 per 
person per month. When Empire discovered ,that the health coverage was for mostly elderly, 
high-risk individuals, as opposed to members ofa group, coverage was cancelled. Sprei then 

I 

moved on to another insurer. Prpsecution is ongoing. 

U. S. v. Kirel & Marshall ; 
I 

! 
State Affected: Arizona 

Approximately 3,500 participants in the health plan of the United Labor Council Local 615 
. I . 

were left with approximately ~4 million in unpaid medical claims as a result of a fraudulent 

health insurance scheme. Carleton i. Kirel and Herbert M. Marshall were indicted for 

perpetrating the health insuranc~ scheme. They were charged with mail fraud, conspiracy, 

money laundering and making f8.Ise statements to a government agency. The defendants used 

the welfare plan ofa purported labor union to market health insurance and workers' 

compensation insurance throughout the country. At'the onset, funds were not set aside to pay 

benefit claims and premiums wdre used for various purposes unrelated to benefit claims, 

including the purchase ofautom'obiles,mobile homes and vacation travel for their personal use, 

To conceal their criminal actionk, they diverted some premiums through several ,bank accounts 

and entities. '! ..'. 




. I 


Within a few months of its creation, the fund was insolvent. . Despite the plan's inability to meet 
benefit claims, the defendants c<?ntinued to solicit new participants until litigation in a related 
civil case brought by the Labor pepartment caused,the appointment ofan independent fiduciary 
to control the program. Prosecution is ongoing .. 

I 

u.s. v. Hay 

States Affected: California 

One of the two health-insurance pools operated by Henry Hay went bankrupt ~n 1989, 
leaving thousands of workers ~ithout insurance and as much as $6.6 million in unpaid 

. I . 

health claims. He was charged with paying portions of the $17 million .collected for premiums 
. . to two insurance executives wh~ were charged as co-defendants' in the. kickback scheme. Hay 

represented to participating employers that health plans were fully insured when they were only 
partially insured for large claimS. He was sentenced to five years in prison and three years of 
probation and ordered to make restitution of$50,OOO. His sentence has been appealed. One of 
the insurance executives pled gUilty and is awaiting sentencing. Charges against the other . 
executive were dropped. 

, 
I 

I 
I 

U.S. v. Ullah. I 
. .I . 

States Affected: Califo mia, A~izona, PennSylvania, Virginia, possibly otbers 

At least 2,500 employers, reprbsenting approximately 4,000 workers are owed over $3.2 
million in unpaid health benefIts in this ongoing case. Hameed Ullah allegedly used 15 
business-related entities, including United Health Benefits Trust, and 41 bank accounts to 
defraud employers and workers! The defendant refused to pay approved claims while 
continually telling workers and ~mployers by mail and phone that claims would be paid. He was . 
indicted for money laundering and asset forfeiture in connection with a fraudulent MEW A 
scheme. Nearly $500,000 has ~een seized from accounts ofUllah. Two associ~tes pled guilty in 
the scheme to making false statements and are awaiting sentencing. 

I· .. 

i 
! 

U.S. y. Hobbs 

States Affected: California 

Subscribers were left with mo:re than $420,000 in unpaid claims and no i~surance coverage
I 

when the health plan operate4 by Thomas Hobbs failed. Most of the $1,039,000 in premiums 
were diverted to salaries, co~ission and other administrative expenses, including more than 
$400,000 paid directly to Hobbs or entities he controlled. He lured small businesses to purchase 
his group health insurance plarJ by making misleading 



I 

statements about benefits to be p~ovided, size of his health insurance program, length of 
operation, fmandal strength, and his authority to operate outside state insurance laws and 
regulations. The defendant was ~entenced to one y~ar in prison, thre~ years' probation, and was 
ordered to make restitution of$201,000. He pled guilty in 1994 after.beingchargedwith 
embezzlement ofhealth plan funds, making false statements in records required by ERISA and 

I . 

mail fraud. ;. 
I 

i 

u.s. v. Gazitua 
I 
i 

States Affected: Florida I 

Described as one of the largest health insurance frauds in history, this health plan
I . 

fraudulently collectedmore th~n$34 million in heitith care premiums and cheated more 
than 40,000 workers out of mote than $29 million in medical claims. John Gazitua and four 
co-defendants affiliated with now defunct International Forum ofFlorida Health Benefit Trust 
(IFFHBT) were charged with multiple violations ofembezzlement ofhealth funds, kickbacks, 
RICO, money laundering, criini$! forfeiture, conspiracy, mail fraud and tax fraud. . 

. Gazitua, a founder ofIFFHBT,~d the others allegedly skimmed money from premiums and 
created shell corporations to coll~ct fees for nonexistent services. The court ordered Gazitua and 
a plan trustee to make over $34 nlillion in restitution and imposed prison terms of up to 97 
months and home confmement fqr several of the defendants. 

u.s. v. Felton 
I 

States Affected: Alabama, KeJtucky; Pennsylvania, Tennessee, Virginia, West Virginia
I . 

This fraudulent MEWA opera~or, prosecuted in 1990 and 1991, left more than 2,500 

participants with approximately $2 million in unpaid claims. Gary Felton, the' former 


. president ofa North Carolina MEWA, was convicted of embezzling more than $795,000 in 
MEW A funds. He was sentenced in 1991 to 10 years in prison. Cooperative efforts of federal 
and state insurance departments recovered $587,257 to pay outstanding claims. ' 

. I· 



Significant Civil Cases 

Reich v. Isely 

. States affected: Wisconsin, Illinois, Ohio, Nevada and California. 

i 

The National Employee Benefit Fund, an organization run by Peter R. Heckman and 
related parties, left participants with outstanding claims of about $750,000. When the 
organization closed there were! 500 remaining participants. Peter R. Heckman, the operator 
of the fund and fund trustees alldgedly failed to establish employer contribution levels suffiCient 
to pay benefits and administrative expenses and failed to maintain adequate reserves to cover 
accrued liabilities. The trustees ~so allegedly paid excessive administrative expenses. Whole 
life policies (which were more e~pensive for the plan) were purchased rather than group tenn in 
order to generate increased comrhissions for a plan fiduciary. 

I 
i 
I 

A 1995 settlement recovered $5~5,000 for participants from the defendants, insurance and other 
sources. As a result of these recOveries, the Department anticipates all claims below $1,000 will 

I . 

be paid and certain claims ofserVice providers may be reduced by 50-75% . . . 

Reich v. Dealers AssoCiation Plan 

! 

I 

States Affected: Georgia, California, Ohio, North Carolina and South Carolina 

I 
Approximately 1,300 participants were left with approximately $1 million in unpaid claims 
as a result ofthis failed MEWA. DAP, a plan service provider, contributed to the failUre of the 
health plans by collecting insuffipient premiums to pay both claims and anticipated 
administrative expenses. No actUarial studies were made, asset reserves were not maintained, . 
and administrative expenses weJ excessive~ The service provider also engaged in self-dealing 
through its receipt of commissio~ for the sale oflife insurance. 

I 

i 

Reich v. Wilhite 

States Affected: California; A,izona· 
I 

About 1,500 participants in th~ Independent Automobile Dealers Association plan had 
about $1 million in unpaid clai~s because the plan's assets were allowed to be depleted 
down to only $150,000 through improper administration of the plan. The trustees of the 
plan committed numerous violations ofERISA when they maintained insufficient reserves in the 

I . ,. 

MEWA; failed to set sound actuarial rates and paid excessive administrative expenses. Under 
considerati?n is a consent decree: ~here the defendant~ would surrender ~e asse.ts in the pl.an to a 
court-appomted trustee and a specIal master who would attempt to negotlate clalIDs reductIons . 

I 

with service providers. Under this agreement it is anticipated that the fiduciary insurance carrier 

I 

• I 



(Aetna) will pay $300,000 into the plan. 

, Reich'v. Jones 

States Affected: Approximately 35 states, primarily Florida 'and Georgia 

I' , 
Approximately $4.5 million was recovered to pay the unpaid claims of 12,000 workers 
employed by the leasing company Action Staffmg in a settlement obtained by the 
Department. Lawrence Jones, the former president ofAction Staffing, which maintained a 
group health plan, marketed to ntnnerous employers, principally in the south. He also was 
permanently enjoined from servi~g as a fiduciary to ERISA-covered plans. 

i 

i 
Reich v. Goebel I 

I 
I 

States Affected: California, N~w York 
! 
1 

More than $340,000 was recov+red to pay benefits to approximately 1,200 participants and 
related administrative expenses in resolution ofa civil lawsuit brought by the Department 
agamst pla~ fiduciaries Leo and Janice Goebel. The Goebels also were barred from 
involvement with ERISA plans. fhe defendants allegedly engaged in nUmerous ERIS,A 
violations in administering healtl} plans of the National COundlofAllied Employees LU 444. 
Local 444 purported to be a labor union, but conducted no union activities apart from the 
management and sale of employee benefits. The defendants failed to actuarially determine 

I ' 

proper contribution rates, failed to hold plan assets in trust and dealt with plan assets for their 
own benefit. ' I ' , ' ,", 

Reich v. Hanson 

States 'Affected: New York 

Approximately $700,009 in out~tanding premiums and $600,000 in outstanding claims were 
owed to some 560 employers co~ering 1,800 participants, when their insurance was 
retroactively cancelled by Blue:Cross. Blue Cross and Blue Shield of Central New York and 
the plan's trustee failed to inform: employers and subscribers that health insurance premiums were 
not paid in a timely manner. Ultlmately, the failure ofthe fund's trustee to pay the fund's 
insurance premiums to Blue Cro~s resulted in the retroactive cancellation of health coverage. 

I ' 

The plan's trustee was charged with mismanaging premiums ofclient plans, transferring the 

funds to companies controlled by him . and failing to comply with plan rules. ' 


' 



Martin v. Kirel 

States Affected: Arizona , 
i 
! 

In a parallel civil lawsuit, the Department obtained nearly $185,000 in restitution for the 
welfare plan of United Labor ~ouncil Local Union 615. Earlier, an independent receiver was 
appointed and accounts were fr<>:zen for the union. Since its inception a majority of the plan's 
funds were diverted to benefit fund officials and service providers, their spouses, and to other 

, I 

entities controlled by them, to pay for non-claim expenditures. Fund money was used for luxury " 
cars, personal cr~dit card expenSes, and non-fund related legal expenses. 

Martin v. Beltz 

Affected States: California, Texas and Florida 
! ' 
j 

Restitution of$520,000 was or~ered to be distributed to the eligible 8,500 participants of 
the DiverSified Industrial Gro~p Health and Welfare Plan (DIG). DIG's plan was ordered 
terminated by a federal court afti~r the Department sued DIG'and its principals. The defendants 

, I 

allegedly violated ERISA by failing to: obtain actuarial studies, to obtain or use appropriate 
underwriting procedures, to maintain sufficient asset levels and reserves, and to pay reasonable 
fees. ; 

I ' 

Martin v.T.P.A., Inc~ 

Affected States: 
, I • 

Court judgments wereobtain~d against the defendants in June, 1995. Judgments were 
obtained to repay $1 million for unpaid medical claims owed to 8,500 participants in 40 
states. Trustees and administrators of the Group Rental Insurance Plan (GRIP) were charged 
with.failure to pay approximately $9.5 million in medical claims. They allegedly did not obtain 
and utilize actuarial data in settfug contribution rates, failed to maintain asset levels and 
sufficient reserves, falsely represented GRIP as an ERISA plan, failed to review the selection and 
performance ofservice provide~, and paid excessive and improper administrative expenses. . 

! 



Martin v. Loeb 
I 
I 

Affected States: New York, O~ahoma, Florida 

Approximately 150 participants had $200,000 in unpaid claims owed by the welfare plan of 
I 

the National Council of Allied Employees International Union (NCAE) Local 412. Loeb and 
another defendant were removed as trustees of the welfare fund· and barred· from serving ERISA 
plans.. The union was barred from chartering new localunions. (previously, the two ,had been 
removed from their positions with the Local 867 Consolidated Welfare Fund See Martin v. . 
Goldstein). The Department fouhd that the trustees ofNCAE fnild failed to obtain actuarial and 
other relevant information to determine proper rates, used fund assets to market the benefits, 

I 

, failed to assure proper claims pr9cessing and allowed claims to go unpaid. They also were 
charged with numerous self-dealfog and conflict of interest violations, including the use of fund 
assets by Loeb for gambling activities. Another union, local 615, which was also chartered by 
NCAE, was the subject of similar allegations. (See Kirel) 

. 	 I . 
I 

Martin v. Burton Goldstein 

i , 
States Affected: California (primary) and Florida, Texas, New York, New Jersey, Arizona, 
Missouri, Louisiana, Illinois, Arizona, Ohio, Oklahoma and Connecticut 

At its peak, the Local 867 Con~lidated Welfare·Fund had approximately 10,000 
participants until terminated iii December 1991 with unpaid claims hi excess of $6 million. 
Burton Goldstein, William Loeb flDd others engaged in misrepresentation, self-dealing and other 
fiduciary violations ofERISA. T;he fund was terminated in 1991. An alleged sham was 
organized by Loeb purportedly for the sole purpose of selling health insurance. The trustees 
were charged with misrepresenting the amount by which benefits 	 . 
were insured by Empire Blue Cr~ss, marketing benefits to persons lo~ated outside of Empire's 
coverage area thus causing Empire to cancel coverage and refusing to pay claims. Other charges 
involved imprudent funding and administration of the fund. 

The Department obtainpd a settle~ent agreement under which Goldstein would make partial 
restitution, and he and two corporate defendants were permanently barred from involvement with 
ERISA covered plans. Prior settl~ments were reached with the remaining defendants in 
the case. i 

Two individuals connected with the ,Local 867 Consolidated Welfare Fund, William Loeb and 
Harvey Glick, have also been the ~ubjects ofcriminal prosecution. Loeb was convicted and 
sentenced to 71 months in prison ~d ordered to make restitution of $494,000. Prosecution 
involving Glick is ongoing. 

April 15, 1996 
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SUMMARY OF VICTIMS 
u. s. Department of Labor 

April 16, 1996 . I 


Done Right Electric 
Kansas i 

I 
The company is a small ele¢trical contractor employing 17 people. It purchased 
health insurance for its workers through the MEWA, Contract $ervices Employee 
Trust (CSET). Due to CSET's default in paying health benefits; the company and 
all of its employees were difectly affected in several ways. The default financially 
devastated three employees -- two who had to file personal bankruptcy because of 
outstanding medical bills fqr as much as $67,000. Now employees must payout 
of pocket for an alternate family health insurance policy which offers reduced 
health benefits. The comp~y'sAOl(k) and medical savings account were· . 
terminated. The company ;was forced to pay drastically higher premiums in order 
to obtain replacement health insurance. 

Tri..Btate Trophy 
Mississippi 

I 

An owner of the company needed heart bypass surgery. He wound up paying a 
portion of the $90,000 owed by the MEWA which was sponsored by Local 615. 
The MEW A folded and did Inot pay his medical benefits. The company 
subsequently obtained health insurance coverage for its 10 employees, but only by 
excluding the owner with the medical problem. 

i 
Androscoggins County Chabber of Commerce 
Maine I 

An employee with the Ancfroscoggins County Chamber of Commerce and her· 
husband had medical insutance with Atlantic Staff Management, a Maine 
employee leasing company!which marketed a health plan to hundreds of small 
employers throughout Maine and New Hampshire. The couple's unpaid medical 
claims, incurred in May 1994, totalled $58,000. Atlantic is.a failed MEWA that 
closed its doors in 1995 le~ving millions of dollars in unpaid medical claims. 
Atlantic refused to return their calls,. gave them the run-around when they were 
able to speak with someone and still never paid the bills. The couple was 
badgered by collection ageiIcies for a year. They cannot afford to pay the bills. 

I 

Sam's Bakery 
Maine 

Sam's Bakery leased emplbyees from now-defunct Atlantic Staff Management. 
Atlantic is an employee le~sing company based in Maine which sponsored a . 
MEW A providing health and other benefits. The ERISA-covered MEW A was 
marketed to hundreds of small employers throughout Maine and New 
Hampshire. An employe~ of the bakery elected health cov8rage from the MEWA. 

I . 
I 



I 

I 

, I . ' 
, He incurred substantial medical bills after going in and out of the hospital for 

about a year with a bad back and broken neck. The MEW A failed to pay his 
medical expenses, thereby leaving him with outstanding :medical bills of 
approximately $28,000. I ' 

,I ' ' I . 
, Tulare County Bar Association 

California .. ' 

rhe Bar Association operate~ a MEW A that provides medical and life insurance 
benefits to member attorneys and their employees. The MEW A, while partially 
self-funded, was underfunded.' This resulted in unpaid claims of $222,861., One 
participant alone had $50,00P in unpaid bills owed for pre-approved brain surgery. 
That participant C()ntacted t?e DepartmentaQout getting her claims paid, which 
was done shortly after the Department intervened on her behalf. In a letter of 
appreciation, she wrote: "I J.as just married ... and thanks to you and the 
Department of Labor, I don't have to worry about this $50,000 debt over my 
shoulders." Other outstandi~g claims were la,ter paid in March 1996. 

ICalifornia 
," 
, 


J &8 Enterprises ! 

I 

I , 

The former owner of this small business purchased the CDMA plan .,- a MEWA 
which provided health insur~nce. When the owner had a heart attack, the CDMA 
verified his cov~rage but did :not pay the estimated $60,000 in medical bills. He 
also required cardiac treatm~nt which had to be discontinued because the bills 
were not b~ing paid. He wa* harassed by bill collectors and'he ultimately took a 
second mortgage on his hom~ to pay'rus creditors. The MEW A went bankrupt in 
1989 leaving its victims without insurance and $6.6 million in unpaid health 
benefit claims. Its principal, Henry Hay, was criminally charged and sentenced 
for lUs role in the health care scheme. 

* * * * 
, 

The owners of a "mom and pop" grocery store also purchased the CDMA plan. 
, I ' 

When both their sons were involved in an automobile accident, the plan failed to 
pay any of the approximately $400,000 in medical bills incurred. The family also' 
was harassed by biU collectoh and had to hire an attorney. 


