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7116/98 - 4:30 p.m. Draft 

July XX, 1998 CONTACT: HCF A Press Office 
(202) 690:6145 

ASSURING THE QUALITY OF NURSING HOME CARE. 

The Clinton Administration, continuing, its strong commitment to ensuring high quality 
nursing home care for those who need it, announced new steps today to ensure' that all 
nursing home residents are treated with dignity and compassion. 

Since 1995, the Administration has been enforcing the toughest nursing home regulations 
in the history ofthe Medicare and Medicaid programs. Working with States, who have 
the primary responsibility for conducting on-site inspections and recommending 
sanctions, the Health Care Financing Administration has sharply increased the number 
ofpenalties levied on poor-quality nursing homes. In a new report to Congress, HHS 
notes significant improvements in the quality ofcare delivered in nursing homes. But the 
report also finds a needfor further improvement by States, nursing homes, and others. 

As part ofits new initiative, the Administration will work with the States to improve their 
nursing home inspection systems; crack down on nursing homes that repeatedly violate 
safety rules; require nursing homes to conduct criminal background checks on all new 
employees; reduce the incidence ofbed sores, dehydration, and malnutrition; andpublish 
nursing home quality ratings on the Internet. 

Bac~ground 

About, 1.6 million elderly and disabled people receive care in approximately 16,800 nursing . 
homes across the United States; The Federal government, through the Medicare and Medicaid 
programs, prov,ipes funding to the States to conduct on-site inspections of nursing home 
parti,Cipating in Medicare and Medicaid and to recommend sanctions against those homes' that are 
'violating health and safety rules. Since 1995, the Health Care Financing Administration (HCF A) 
has had the authority to levy harsher penalties,on nursing homes found out of compliance with 
those rules. ' 

" 
In 1986, the Institute of Medicine issued a landmark report de,tailing the often deplorable 
conditions in our nation's nursing homes. That report led to the enactment of historic legislation, 
the Omnibus Budget Reconciliation Act of 1987, which reformed the way States and the Federal 
government oversee nursing homes and protect the health of residents. The legislation 
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established new standards for quality, a set of resident rights, a new system to assess the quality 
of nursing home residents' lives, and a new survey mechanism focused on patient outcomes. The 
law also created new staffing requirements for licensed nurses and new training requirements for 
nursing assistants and others. And it established new, more flexible enforcement rules and 
penalties to help identify and punish nursing homes that violate the new rules. On July 1, 1995, 
the Clinton Administration implemented key provisions of the law through new Federal . 
regulations. 

Clear Evidel:lce of Improvement, But Probiems Persist 

According to a new report to Congress, there is clear evidence that the new regulations are 
improving the health and safety of nursing home residents. Specifically: 

• 	 the overuse of anti-psychotics is down from about 33 percent before nursing home reform 
was implemented to 16 percent now; 

• 	 the appropriate use of antidepressants is up from 12.6 percent to 24.9 percent; 

• 	 the inappropriate use of physical restraints is down, from about 38 percent to under 15 
percent; 

• 	 the inappropriate use of indwelling urinary catheters is down nearly 30 percent; and 

• 	 the number of nursing home residents with hearing problems who receive hearing aids is up 
30 percent. 

While there are improvements attributable to the new regulations, the RCFA report makes clear 
that several areas'require greater attention. Among those findings are: 

• 	 State-run nursing home inspections are too predictable. Inspection teams frequently appear 
on Monday mornings and rarely visit on weekends or during evening hours. This allows 
nursing homes to prepare for inspections. 

• 	 Several States have cited few or no nursing homes for substandard care, an indication that 
their inspections and enforcement may be inadequate; 

• 	 Nursing home residents continue to suffer unnecessarily from 'such clinical problems as . 
pressure or bed sores, malnutrition and dehydration. These can be easily prevented with 
proper care; ana, 
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• 	 Residents continue to experience physical and verbal abuse, neglect, and misappropriation of 
residents' property at the harids of unscrupulous nursing home personnel. 

New Administrative'Actions 

As part of its nursing home continuous quality improvement strategy, the Administration is 
adding new enforcement tools and strengthening Federal oversight of nursing home quality and 
safety standards in the following ways: 

• 	 Tougher Nursing Home Inspections. HCFA will take several steps to improve States' 
inspection of nursing homes including: 

=> 	 Inspections will be done more often for repeat offenders with serious violations without 
decreasing inspection frequency for other facilities; 

=> 	 Survey times for all facilities will be staggered, with a set amount to be done on weekends 
and evenings. 

=> 	 States will no longer be able to grant grace periods - which allow first-time offenders time to 
correct problems without penalty -- to nursing homes that have been cited twice as being out 
of.compliance with Federal rules. 

=> 	 Federal and State officials will focus on nursing home chains that have a record of 
noncompliance with Federal rules; and, 

=> 	 H CF A will work HHS' Office of the Inspector General and the Department of Justice to refer 
egregious violations of quality of care standards, for investigations and prosecution when 
appropriate. 

• 	 Stronger Federal Oversight of State Inspections. To target States with weak inspection 
systems, HCFA will: 

=> 	 Provide additional training and other assistance to inspectors in States that are not 

adequately protecting residents; , 


=> 	 Enhance 'Federal review of the surveys conducted by the States; 

=> 	 HCF A will assure that State surveyors enforce its policy to sanction nursing homes with 
serious violations and that sanctions cannot be lifted until after an onsite visit has verified 
compliance; and, . 
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~ 	Terminate Federal nursing home inspection funding to States with continuing poor. 
records and contract with other entities to conduct nursing home inspections in those 
States. 

• Preventing Bed Sores, Dehydration, and Malnutrition. HCF A will step up its review of 
-nursing homes' ability to prevent bed sores, dehydration, and malnutrition. Nursing homes 
with patterns of violations will be sanctioned. HCF A also will work with the Administration 
on Aging, the American Dietitians Association, clinicians, consumers, and nursing homes, to 
develop a repository of best practice guidelines for residents at risk of weight loss. and 
dehydration. 

• 	 Combating Resident Abuse. State inspectors will review each nursing home's system to 
prevent, identifY, and stop physical or verbal abuse, neglect,. and misappropriation of resident 
property. Information about each nursing home's performance in this area will be shared 
with residents and their families. HCF A will also ask states to direct nursing homes to inquire 
about criminal convictions when interviewing potential personnel. 

• 	 Publishing Survey Results on theInternet.lndividual nursing home survey results and . 
violation records will be posted on the Internet to increase accountability and flag repeat 
offenders for families and the public. 

• 	 Continuing Development of Minimum Data Sets. In Jilne1998, HCF A began collecting 
info~ation on resident care through a national automated data system, known as a Minimum 
Data Set.. This information will be analyzed over time, to identifY potential areas of 
unacceptable care in nursing homes: HCF A will eventually use this data to assess nUrsing 
home performance in such areas as avoidable bed sores, loss ofmobility, weight loss and use 
of restraints. This assessment will help HCF A and state surveyors better identifY nursing 
homes for immediate onsite inspections, detect and correct systematic problems early, and 
ultimately help nursing homes improve quality. 

New Legislative Proposals 

In addition to the administrative steps described above, the Administration will ask Congress to 
help improve nursing home care and safety in four ways: 	 ' 

.• 	Immediate Penalties. Ask Congress for the authority to impose civil monetary penalties for 
each instance o,f serious or c~onic violation. Until now penalties have been linked only to the 
number of days a facility was out of compliance with regulations. 
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• 	 Criminal Background Checks. Ask Congress to establish a national registry of nursing 

home employees convicted ofabusing residents and to require nursing homes to conduct 
criminal background checks on all potential personnel. 

• 	 Nutrition and Hydration Therapy. Ask Congress to allow more types of nursing home 
employees, with proper training, to perform crucial nutrition and hydration functions. 

• 	 Nursing Home Ombudsman Program. Ask Congress to reauthorize a strong nursing home 
ombudsman program through the U.S. Administration on Aging. Ombudsmen are an 
excellent source of information about poor-quality nursirig homes and abuse or neglect of 
patients. 

Public vs. Private Accreditation 

Finally, at Congress' request, the HCF A report also evaluated whether private accreditation of 
nursing homes would be preferable to the current system of public accreditation. HCF A secured 
an independent evaluation by Abt Associates, to assist in preparation of that portion of the report. 
The report concludes that the private Joint Commission on Accreditation of Healthcare 
Organizations (JCAHO),s survey process was not effective in protecting the health and safety of 
nursing home residents. According to Abt Associates, granting "deeming" authority to JCAHO 
would place nursing home residents at serious risk. For example, in more than half of 179 cases 
where both HCFA and JCAHO conducted inspections of the same nursing homes, JCAHO failed 
to detect serious problems identified by HCF A. 

### 

5 




JUL-01-1998 	 15;20 G HCL()L3S L.-l- 0 L 021:)68 P. 02/14 . ~ 

I L- N\A(j I "l t{.)~ ~t(~
DEPARTMENT OF HEALTH&. HUMAN SERVICES Hea Ittl Care Financing AtiminlstratiOn ~A ­JUN 3 1998 	
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Note To: 	 Kevin Thurm ~O ~~ Deputy Secretary ... ,Y'\--­
Subject 	 Nursing Home Enforcement Initiative . 

When we met on December 15 regarding nutrition in nursing homes and enforcement 
issues, you asked that we convene a group of people from the Department to discuss 
HCFA's plan and how they could help us. Our meeting in late January with the 
Depa.rt::ment staff was a positive one. We discussed their comments to our strategy paper 
as well as other suggestions HerA could include. Representatives from ASPE, ASL, 
ASMB, OIG and OGe participated. A copy of the revised paper and time (able are 
attached. 

As you know, I have also met with a large group of consumer and nursing home ~cate 
groups, as well as with industry representatives. I think we need to move forward with 
our initiative to improve enforcement. In addition, a sertes of other things related to 
nursing homes have llrisen which will require some response on our part within the next 
year. These include the three studies, one report to cont,rress, and a potential 
congressional hearing. . 

HCFA Report to Congress on Feasibility of Deeming and Evaluation of' the Nur5ing 
Home Survey and Enforcement Process. 

Currently under HCFA internal review is a comprehensive Report to Congress on the 
feasibility of deeming in nursing homes and evaluating the effectiveness of the nursing 
home su..'Y'ey and enforcement process. Except for the issue of deeming, our proposed 
strategic plan addresses many ofthe issues addressed in our Report to Congresi. 

Other Studies 

Government Accounting (~tlicc: (GAO) - The GAO·i5 conducting two studies related to 
nursing homes. The first is a study of deaths in California purpOlted to have occurred as 
a result ofpoor nutrition and dehydration. GAO expes.;ts a preliminary report in late 
summer. The second is a study of the. nl.lrsing home enforcement process. GAO has . 
included the States of Michigan, Texas, California, and Pennsylvania in their study. 
From some of the questions asked by GAO. we sunnise that the issue ~fFederal 
oversight will be one of study's findings. While our strategic plan touches on 
Federal/State operations. we are also considering changes to HCFA's Federal oversight 
functions on a separate track. 
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Special Sonata Cammi/l(!(] on Aging - HCFA staff has: also been involved in a couple of 
meetings with staff from the Special Sena.te Committee on Aging. Early indications are 
that they expect to hold a hearing on the Omnibus Budget Reconciliation Act of 1987 \) '1r 

COBRA'87) survey and enforcement program someLime this summer. Y 

National Senior Citizens Law Center - A paper prepared by the National Senior Law 
Center and funded by the Commonwealth Fun~ entitled "What Happened to 
Enforcement" is a precursor to a study now being conducted in MiChigan. Georgia. New 
York, Texas & Washinb'1on. Although a reteas.e date for the study has not been set. we 
expect the study to criticize the IeveJ ofciting deficiencies and enforcement actions. 

Other Issues 

Reducing Medicaid Parlicipalion - A florida faci.lity which is part of the 33 I -home 
Veneor nursing home chain was fined $360.000 for inappropriately discharging Medicaid 
beneficiaries. Withdrawal from Medicaid does not appear to be a trend; however, current 
federal law and regulations do not deny a facility's right to tc:nninatc its provider 
agreement or reduce the extent of its participation in Medicare and/or Medicaid. The 
change in extent of participation is allowed under the "distinct part" concept. The 
distinct pert provision pennits hospitals and other entities to have a part of their 
institution rendering skilled nursing services [0 be certified as a SNP, NF, or SNFINF 
while recognizing that the entire institution (that provides a different type of care) ShOUld 
not be subject to the SNFINF requirements. The current interpretation of the "distinct ~ 
partsU provision allows that a portion of a nursing home may participate in Medicaid 
.and/or Medicare while the rest does not. Federal regulations only require that a distinct 
part be physically distinguishable. such as a wing. corridor. floor, etc. The number of 

. beds in distinct parts varies. Facilities change the size of their distinct parts by notifYing 
the State, HCFA regiona1 office, or fiscal imennediary. 

While this issue is not addres.s.ed in our strategic ptan. we are pursuing a regulatory fix. to 

help close the loopholes for corpOrations maximizing profits at the expense of our poorest 

residents. 


Roll Out 

ReFA will have an ongoing roll out approach. A fact sheet or press release outlining the 

proposed strategies will be prepared. HCFA will work with Department staff to 


. coordinate a roll out to five audience~: Congress. States, nursing home providers. 
consumer a.nd advocacy groups, and the media. Roll out strategies could include fln 
initial briefing for trade press, with a coordinated briefing for State. COnbtfessional staff, 
and other selectt':d stakeholders. Ongoing roll out activities will inctude a coordinated 

http:addres.s.ed
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effort to aggressively communicate the strategy in a variety of settings. including 
presentations by HCFA staff at conferences and speech blocks to be incorporated into 
addn:sse:s given by the Secretary, the Administrator, and HCF A Se:nior Staff. 

At this point I think it would be beneficial to convene another meeting. both to update 
you and our Department colleagues on our status, and to discuss our plan described above 
[0 roll out this initiative with consumers groups, States, and nursing home providers. 

Attachments 
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StrategIc A.pproach 

for fmproflun~nlS to ,he 


Survey" Cutljlcatian ProgrlIm 

for Nursing Homes 


Summary 
Tac!dillg patient abuse. in nursing homes. improved targeting 0/poor performing/aeilitits; heightening 

awlIreness ofspecific qual;IY oflife issues via the surveyprocess: focusing on nutrition and hydration: quality of . 

care issues: and developing new approachesfor communicating with the nursing hame industry arll HCFA. '$ 


short term &trallJgifls addrlfssing current pf'Obl(tmt in nursing hom.,s. HCF"A '.1 Jong range strategies include: 

implementing on integrated and compN:Jrensillt! data syslem to Q$$;$1 in 1ttt:(lStm:meftt (JJ1d Impravemtnt of 

Nursing home pt!rformance .. establishing quality indiC(Jtors; and dl:Vf:loping analllkel mechanismslor the 

optimal use ofdora. 


Defining the Problem 
For the past few years, HCFA has moved towards a,framework for imprO\'ing the quality ofcare delivered to 
~ficjaries through measurement illld improvement interventions, This includes Lbe SUl"\-'Cy and certification 
process and data design and collection functions for the myriad ofproviders and suppliers participating in the 
Medicare and Medicaid progrzms. This rcccnlcmphasis represents a significnnl shift away from an exclusive tOCJls.1 
on reviewing provider complianc.e \\lith f!il:lblished thn:shold requirements for MOOicarcIMedicaid participation, 

HCFA"s program strategy and quality vi3ion ore as ~Ol.lnd with rc::J~t to nursing homes as for other provider types; 
bom:'n:;[', cxtlmlill pcrwptions of this changed focus aro working against us. The cum;:nt HCF A emphasis on qualil:y 
improvement suggcsLS \0 some that our focus on data measures and quality improvement intcf\'cntions \\'ould resull 
i1'1 a reduction ofon-site survey Ilclh'ity in nursing homes. OaLl coHcclion and inronnoHon dissemination idC<llly 
would make the su.......·ey process morc effICient and allow surveyors to conccntrate inspection actidty where il will do 
the most good. . 

Despite ten )'COlfS of sianifi~nt advanccs in <!.uality assurance and enforcement. we continue to be concerned aboul 
poor quality care in nursing homes. AIL'I-!OtI.f;h there has been con~idenlble anecdotal attention to this issue in the 
national media, some ot it overblown.' we belic· ..e L.~e is reason to believe things arc Mt going in the wtl~· we 
intended. We also want to ~ proA¢li\'c in addrcssing those concerns itl the short run so that our lon.ger.rane,e 
strntegies otimp1ementing 11 data s),stem and quality indica~ will rnl;tln that nIJrsin8 home: pl;Tform<lncc i:- not 
derailed. 

A. 	 Enforcement Improvement Strategy 

HCFArecommends the following short-term enforcement strategy that is multi-faceted and d>namic. 


I. 	 Patient Abuse 
Allegations of patient or resident abus:e rul\'e Ions been identified as Qn area of conccrn ::It both 
Stale and Fcd¢t'allc,,·¢ls. Moreover, prevention oCabusc bas been considered by various 
workgroups. including 11 Department level work&roup on cIder abu50 5O,·cro.l ycors ogo. Often these 
workgroups harl; a '''=1')' broad agenda which inhibits tbeir Ability to develop usable solutions. , 
from lime to lime. HefA, Congress and various intcrcsl groups ha\'e revtev.ed the value of \~ 
criminal background checks tor nursing home employees and regislrics ror abusers. Recently, some 
congressional slaffha\'c agaitl raised these issues. Also, the law prC\'cnts Stales from issuing aL, 
civil Itloney penally ror "each instance'· ofabuse, requiring instead that the: penally amount be: f'l 
linked to da)"S out ofcompliance: . 

http:revtev.ed
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.To reduce patient abuse in nursing homes, HCf'A proposes w: 
• Prevent. Idemify and/or penalize paw?nt abuse. We will explore the value ofcriminal 

background checks nnd anational abuse registry. This effort will be coordinated wUh 
efforts in home health <lgcn¢ics on criminal background checks, 

.. Focus on one or more typesofabllsefor "alional often/ion and correction in egregiou.'; 
cases (e,g. ~'crbaI or physical abuse; neglect. misappropriation ofpro~rty) 

.. Propose ciVil money penalti2S for "each instance" ofahWle, as on oplional allernal;v/] / 
lor "~'Ilry day Qut ofcompli(:mc~ >t. whfUl (J civil mom?)'pqnallY i$ Ih~ rl(m~dy 01choice. 
(Requires II lagislllti'l'e change). ThilS ovontually would givo Stales the nexibility to give 8 

penally on lhe lIpol without h~yin.g to WlillO sc(; bow many dAYS a fAcility is out of 
compliance bcrorc computing and coUceling nnes. 

2. 	 Tal'geilng Poor Poformers 
OBRA 87 pcrnUts imposing sllncUons immediately on nursing homes. HCFA. as a mattcr of 
policy, imposes sanctions immediaLelyon ftlcililics defined as poor performers. These facilities, 
which nre nOlallowed an opportunity Lo oorrCtt before the sanction is imposed. arc facilities with a 
hiSlOl) of sW1nsin8 b~wccn complian(!C and noncompliance. Over the past 1\\'0 years we' ve found 
Utat.lhis definition doos; noL encompass the very grovp we W(.'r<} aLtcn1pLing t.o define, i.e., those who, 
have a history orpl'o\'idinS poor or marginal alrc and/or chronically hove serious complinnce 
i:!SllCS. 

To assure lhal appropriate penallies arc imposed, HCfAwill: 
.. IdenlilJ'jaCiJilies with chronically poor compliance history (Ind have S/alt!!i monitpr 

thl!/fI! jocililil!.\' mor" closE!ly. 

.. 	 Redefine rhe term "poor performers" in consultation with lhe various stakeholders, 
including imposing immediate 'SO"clions on poorly nm nursing home chains within a 
Slate. 

3. 	 Survey 'Process & Enforcement 
The OBRA 8? SW'ycy p:rocess and enforcement systems ilrc: compie;-;. and are especiAlly difrtcult to 
apply 1.0 specific l'equircmenlS for panicipalionin the Medicare and Medicaid programs. 
lieFA will continue to improve Lite survey process: 
• 	 IdentifY glla/ily oflife/quality ofcare is.Ules critical to qualify mming home care in 

cQnsu/((lti(}Tt with cansrimer advocates. Pro....ide clearer guidilJlCC on a limited number of 
provisions lhill sun-cyorswould focus on durirtl: every sun·C)·, We would not eliminale 
current SWycy requirements but would sharpen the focus on certain areas. 
(e.g. Adlni~iions contracts, drusl.hetapy) 

,"''1rt:ng1ht:n 1Y::~/"<tll $(rfoty by applying (Ill: ""'Qpc ""d .''Scverity grtid(rrr/::'; to 'l~rr(l'It 
I!nfC,rc-enlf:m proC:fl.'iS lor life .safety code violation... , 

" 	 l{eJlne and preSCribe HCFA:~ pOIlG')! for foflowlng up on nllrstnghomes .....ho have 
c(Jrn:,'u:d deficiencies. 

l'ilo/ PO/(JffliaIMlrvq proc(!.'·S(!S which c(mliimpt(}v(! HCFA ... ahilify to deleet serirmx 
nI!g(l{iv(! cmlCom(!.\'. parllcu/ar/y in IllIlriti(m ana hydration . 

2 
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4. 	 StattlFtdera/ Operations 
Variation ofStnle survey findings and enforcement actions is an issue rtequcnlly raised in relation 
to nursing homes. Conswncr advocalcs and provider organizations hnve both raised concerns 
regarding inconsistencies among Stalc and Federal surveyors. This variation applies to both 
di£T¢l"enccs in uycrngc number ofdeficiencies, and number and type of enforcement actions. One of 
the issues thal GAO plans to study is inconsistencies among Stalcs. This is also an nrea of interest 
to the sill IT ofthe Scnat.c Aging CommiUcc. 

HCFA will dctcmlinc whether such \'ariations rcllcct rC<l1 dilTcrcncct or meas:urcmcnl. error. Where 
it i:s found 10 be inconsislont mcasurcffiertltceh. ...iquos, thoso problems will be addressC<f. Whcre we 
find significanl H'Iri(llion, we will identify outlying Stntcs and/or Regions and implemcnt strategies 
to improve pcrfonnancc. 
~ 	 Review eXlsllng evtclence ofSI(1(e vQrlatlon tn enjorcemenr and devel(Jp appropriate 

responses fllr explaining and. 'or rltduc;ng SlgnlJ1canr var/alton In S~all: survey and 
en/orcell!ent activilies. . . 

~ 	 Develop lej!islotive. regulalory or operational policies, as appropriale. 10 slreng/hen 
Ihe eDecliwmess oJFederal oversight QfStat~ operation ofthe survey and Cerljfic(ltiun 
program. 

.. 	 Implt!mel1t rmJumced straleg;vJor [.idd<!ro/ OYel'sighl for Fedf!ral Monitoring Surveys 
(FMS) and ,h(:: Start: Agl!ncy (Jua/ify Improvcment Program (SAQIP) 

5. 	 Communications 
In order to cITcctiycly pursue a coordmlltcd agcnda, HCfA will: 
~ . Continue 10 develop fact sheels. charts. talking points and speech blof.:ks IhOi summarize 

HCFA ~\' more rigorous f!nJorC'ftnumt program. These will include examples of cases 
where HeFA actions have made a difference, describe the difference in standards now and 
in the past, a.nd idcru.iry addil ional efforts planned. 

Aggressivdy {)oml11lmicaifl ifS str(lrl1g)J in m/JiJtings wilh "onJ;llmer advocatE!!,'. 

proJ~ssional organiurtiol1s. I1It,.5;I1g homf! ;ndll~·try I'3pl'IJsemaliwls. Ih~ $latt2s. Congreu 

and (hI? press. For optimum implIcllhc administralor nnd other cenlral office offi<:inl~, as 
well as regional administrators shOuld be integrally im'ol\'cd, 

.. 	 Identify Ihird parlies. such as advocates and legislators. who endorse. formally or 
OIherwise. HCFA IS program. 

Link nllnin8 home qua/if)' activilies wifh Ih~ Adminislration's emphasis on volllniecri.~·m 
in AmI/rico. 

B. 	 Focus on Nutrition and H)'dration 
HCFA will continue to focus on the nUlrilion and hydrnlion needs of rCsidcn~. The following outlines 
acti,'ilics currently In progress and addiliontll steps we propose to ensure that the nUlrition and hydration 
needs of residents arc met. 

I. 	 Changes to Requiremenu 
Develop fJoliq· and or a legislali\'!! proposal 10 aI/ow/or an increase in the type a/nursing 
home ::ifafTavailahle 10 participate in the feeding ofresidenlS. Currently only licensed hcalth 
prorcssjo~ls, nur~c aides:, or \'oluntcers ::rc allowed lo help feed residenls: ndminisltativc staff arc 
not allowed to holp food residents. 

3 
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,. 	 SUIVl!)!ur Training. joe:us on nutrillon and h.vdrotliJn in currl!.nt and proposed trai.ning 
Inr:r~(ls(J fI"P"rlin 0/SI.ITVIf)lorf and ""rsinglacililif!~ on the lI1ainttrnanC8 ofprOPfJr nutrition 
(ll1d hydr(l/iol1 ofreslden/s. This will ineludc intensified training ru; woll 06 impro,,'Cd GUf\'ey 

protocols. 

3. 	 Nutrition QualiJ.~·lnitlatlvt! 
Develop a repository o[bes/ practice guidelines for caring for residents at risk of weight l<;>ss and 

. dehydration in cooperation \\ilh the Administration on Aging, American Dietitians Association, 
industry, consWllcrs and professional groups through Sharing Innovations in Quality and any other 
available venues. 

C. 	 Meilliurem<!ntllmpr:ove.rt1.el'lt Infr:l~tructur!! Strategy 

I. 	 In July, 1998, HCFA will begin ool1cclin&; MDS IUllo from nun;in,g homos at both the Stale and 
muioruli levcl:s. This is the firsl step in a rnajor HCF A initiative to I.IS¢ MDS daLtl to improve the 
quality and cost cffecLivtncss ornursing home services. Ovcr the lon~ term this sysl1:m will: 
.. providc data that will enable State survey agencies to enhance on-site inspections, and 

monitor facility peIfonnanccs on an ongoing basis; 
• 	 provide information Lo support provider quality improvement ncti\itics, 
• 	 provide infonnation for beneficiaries and their families to usc when milking hcallh care 

choices: 
• 	 furnish d~l<l necessary for developing and implementing case-mix based prospective 

payment SY$:LCIn$ tor bath Medicare and Mcdicaid~ 
racilita~c the devolopment ofclinic,,' "best prACtiecs", and coverage policy 

2. 	 As pari of il5 longer t~rm strllLcl;.")· for nW':!ing home improycmcnl, HCFA should: 
.. 	 Fully implement the MDS di.llJ collection .md anal>'sis S)'slem ilt both thc$wc and 

nationalle\'cls. This should include COlmCCU\'ity with other systems for Mcdicnrc and 
Medicaid claims and for the PRO data. . 

.. 	 Develop, test and implement protocols ror ilssuring the \'alidiLy or MDS data collected aL 
the State and nationallcvds. This should include both a plausibility analysis of the 
collected data as weU as onsile audit processes. 

Develop. lest and implement qunlity indicators for use in nnal)"'inS MOS. Quality 
indiCillO('$ ilnd ~Iated performance slntxfurds will provide infonnlltion on (\ f(tcilily'$ 
performance on one or more domains ofcare as compared to the:: Slnndard or other 
providers. 

• 	 Launch in conjunction with Slate survey agencies an eITort to develop, implement and 
c\'aluate demonstration projects that will allow for testing innovations for quality o"'crsight 
and improvements. These projccts would be carried out with. not in lieu of. the nursing 
home survey process. It is only when we can demonstrate and prove that our arsenal of 
00\1{ tools actually result '" qualily imprO\'cmcnlllbovc the current cnrorca1v::nllcvci in 
nurIJins homos con wo actually begin to 'scnsiblr focus on tho locations, scope and duratioll 
ofon-sill; ,·isil.s. 

3. 	 Ercn though thc systcm infrastructure is ~l.Irrcntlr being installed. II great deal morc work is required. before 
the MDS data can be crrccli\cl~' utilized as part of a rccnginecrcd sun'C;' and ccrti ncation program (or 
nursing homes. Prior to relying on MDS data in lieu ofother forms of evidence gathcrin,g. we must have in 

4 

http:currl!.nt
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place n1CLhods for assuring its accuracy and uSefulness. In addition, a capability lO analyze the collected 
dnla for indicators Ilnd st4ndards ofper(onnance Quality is critical to its use for measurement and 
improvement. It \\111 also be necessary Lo C$tnb!ish protocols for integrating the usc ofMOS dala into an 
improvcmont systom f()(' nursing homes and an cnfOfCCrtlcnlproecss: that fulfills HCFA' s responsibilities 
under the SllfYCr and oortilication progrl'lm. 

5 
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EnrorcemenllNutrition Initiative3 Timeline 

Task <JK SlI1I1111<.;r I)!I s.ummc~ I on 
filII Wi.ler Spolia Fall Winer Sp'illg 

A..ENFORCEMENT IMPROVEMENT STRAOEGY 

P.ttc-Rt AblAe I 
Difj.liliQII ofabllse 
COO\l':110 workSIOl.lp to de~rihe most o;!lll!slOUSl fonm 01 
aouse (de/ioe Pllrpos..c. id~'l\lify providcf. o;(lm!lltl~l. Slatt &. 
RO 10psrHcipale) 

0-10» polk;Y Ibrough prognm mcrllo.randum or Slat.: )( 

Op;:.Tlll.ions Maooilde3cribing what ~ere8illus abuo;c: IS, 00\'11 
to lind it .and hO'IVIO prevml it .. 

TUClk Cong.n:ll8ioml &. regulalof)' action relaled IQ cnl1lillal 
bacl:groul'ld thcckll' fOf home hClIlIb llaencie~. 

Onepil16 ...__ .. ­ ......... _.......... ---_._­ _.._......._­ ..-..__...-­ --_......_-­ On[loillf; 

Fiaalw.slrucions,JHi.bli:ihd. (minillg { 

Crilll;lIllfbntkgromui rh.!d;s. 1 

Calt.act .rBI regJIrdirlg fClllibitit:- ofhlo:,kgrl)und dwl:s 

Ana.I)-te propos.cidtegi!ilalioll (l-IR 29SJ &: S.l )11) 0/\ l: 
criminal baciground chccts 10 d~termine ",hal HeFA's roll! 
will be; iflegislalifin paJ:SC:i. 

. Iftaf\ propoSDd !1!:guIBb.:lnS' I:!Cl days 
liner lIIw 

NPRM publ~cd s: 

Anal)'Ze 'Pubti~~mp)eI1U& drad usal regoJations :'C 

-FiuJ regulation, p~blidlod l( 

... 
M.nual&ffrainin~ )( 

.,:5 
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EnforcementINutriHon Initiatives l1meline 

T83k 98 SUIIHTU::I 99 00 
fin Willl..:r SprillR. Summa Fall WiAter SPling 

(.egJsJctiw Propo,ml to P~rmil Civil Mouo/ p.." .../Ue!l/ot' .\ 

M.acJ, rnSlaJlte" 0" "f/<IC], dll?o/m'lIcOtlfplf<JfIt:V" 
Drall bllpge 

Ollto 1eg):taliol1 becon. ~s 1,, .... dcnfl in)alel11enlin~ 9O~Il)'s 
insbuctiOIlS. Pllurlow 

hacolporat;; cqnl)l:pt into tl1ilnias fOr St.ll1I: SUr"cy' ~llI.:i~ 12() day. 
all.:r 13'~ 

Tar&etin, Peor Performen ;Ii 

Detel~ 1i:.1 or "lx>ttDm of /he bane)" proVllk:rs in each Slate 
u.sillg variou5irto.:anrs. 

Dolelq> rnonitorina strsregy forHCFA lind Slates 10 more :c 
Illo.SdymonilOf f&cilitic3 WiLh ehronically poorrompli.anct 
hislDlKS. 

BallCdon R.eportto COllS£eS.i and 0110 ccpol1l>dishli othtr x 
rQCOmlllC:IJd;diom/:nlat~l~ iuta mOliloril18 str.atcllY 

W()l'k.~ilh Sl.W;.s to implcment OlonilOring 8tr1l1l.:" OnsoLns .......--­ -_._­ ......_.... --­ -_....- OllllCirw 

Surn:!'Pmc,S\ Ii. EnforU:ll1fnl " E'II..~C~ .3IineyiJr Imining 
hn~ro"e tasie h.ealth fa.<:ilily surveyor 'nini1l8 \.'Ourse b 
tmplaaaill.l dcci!lioMllalins. invc:,jisaliol1 twlllli(IUDS .lId 
dooJ.it.¥::n~lioo 

1)Q,c;liipa. 'Ca'i~IICt 1rail&in& coUTs: filr State lituVC)Or x 
8up!lrvi!!UilJ to.B3l-\.Irll gr~ater()Onsistelcy 

-




01 

3 

'f.,.. 
"­.,.. 
a. 

co 
\Jl.,.. 
~ 

~ 

~ 

z o 
I­

~ 
&1 
....J 

ff 
u 
I 

~ 
IJ).,.. 

co 
(J\ 
(J\ 
..... 
I.,.. 

lSI 
I 

• 

• 

• 

· 
• 

4. 

• 

• 

S. .. 

. " 

EnforcellientlNutrition Initiati'Ves TImeline 

l&s" . 98 SUlilIll&r '99 m 
Fall Willler Sprillil Sunum:r fill Winter SliM[/, 

Emplwsi.ltlollgmenl int.:rprelm guiJa~"1/ x ~ 

1k\lClq! drall interplehTC guidelines whic.h give more 
ddlniliol1.guid&m:c::and cxamplc.s in HeFA's poli.."}· ~ 
IlaRU/!l:,; lu IlS'ili'SUfVC~()TSin oond.uclinlllhc survey \~ilh 
alOlC QOn:si.~Icn,"yami et'fa;livuU:lJ6 

· Nulrition!byJration 
« Dru8 'IhCIIiPJ 
• Lite S:Jiety C:«Ie 
• A.dlllisslon COIltr~!s 
• Ab!l:lC praeclion S}'Slems , 

DeIC!U:lp ccmpenduill ofbe,t pr.u:llicel for IIU1'~ 'aiid ); 

facilities. 

B..e'riow & cornm~n!on draft iiIGrprctive Buid~ni:c: by x :\: 

pro"idCllfi, con&umCrl, Slatos 

BlIxd on wrr.nlGlIs,dcvc;lijp liMI illlcrplcli,c:: lIuidilnce :\: :\ 

Pilol polenlial survey pr~cs 111'11 icil c:ollid improv~ :'( 

HCrA's ability to dctcci serious ll~lI<lliveoufl:olnes. 
particulinl) in nutritiolllJ1d hyilration. 

Stale IYe<lerSil Operationl> x 
·r.c'liew cxistin,s: ~vidcnLll erSt,le vllriation ill cllfon:elneni. -
Ol:. develop apltfoJlriale ruP<Nlll(S lor e:l:plaining andfol 
tOO uciJJ.g varialiOIl ill Stale Sl.Lr\ICY end clliOrcen:lj:4n a:cli.ili!:i 

~Lop alld implenlenl':Il~Il,ed slrategy for~al l! x; x 

ovetsiSht Il!rous.h Fmcr.1 NOlitoring SUJve)-i'~) Iud 
111: $!all: Agclu;:yE\,IUlatiOI PlOtoool(SAEP).'·· 

Conunllulcetlon5 
'.. :.::" .' 

Ongoing ....._....._... ­ _._­ .__...... Olill-Gin,----_.. 
Co~u.e lo dC\'eJOIl tacl shuls, chaw, Ulll;ill8 pqiJ:I~lJ;fI!\d 

I
lJlCecb blockll tlla sum~Qri1.e HerA'!I moc:~ri~s· 
enforcemen1 prowam• ••••• 

:5., 
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EnforcementlN utritioD Initiatives Timeline 

TlUk 

A.&gro$SiJely wmnuUlicaw HCfA slnltl:gyin IllCClil18S \/lith 
cOQSumer advO'lItc:&.• pto1~":si01l.lll olg,aaizaljons. llucin8 
h~ illdus1ry n::prewllta1i \-"01. SlAtes, Conar!'l:! &lid lite: 
pns.s, 

Oct~nnil1c feasibilily <1'1 ioking cur dfu13 with Volunteer 
orpnizaliDnJ rew-rding nlluiJIg.bom.: illiti•••'icS 

B. FOCU; ON NUTRllIONIHYDR.AnON 

Olinga toR",ulnm,1lIs 
F.,l/ilgresJdlZJfu " 
Dc1ii:ioPBuiu.ru:.e 10 SfAtes te belter"" Vo!ull[eClS in the 
f~arrtSidtnlS. ' . 

Require apecw Iraillinl fa' indi'llidu.f~j~~ rcaidents ",,-110 
baWl ,wallo\lli~ OT oIlier reeding prl'.lbl~ins (law) 

Permit inclivid\Jd& p6id by tho facility v.tio .0 Got haw nllrs~ 
tlllin.ins or IlIiE'iC aide lrainins to rl:Cd n::aid<:nlllnIOl1B as 
Illey"c citber had spcciallrailling or reed resiti:llts ... 110 do 
D~ have: a focdUlg problem. <Program IIlclmmmdum. SI<lIC 
Opc;I-.iOIl!l jgsllUcoom) 

Dcveloplegislalive prcpo!!ai ~'hich IIIOlid be self. 
iI~emell.tjng to require individllllis 10 have Intin.iu,g in 
f~ resident', 

98 S~mOlcr I 

Onl',oinp: 

:,\, 

x 

l.: 

. N "tridoll 811Tunltl " 
identify lIIaktholdelll alld indivi.du\.t who hall4 ':lqlerlise in 
dUlarea; dele1'll contmct Itt eonve'ne:!iDlmil. . 

, ,Hold SUIII~n4 (will led al drill init.tp~tiv~ gl.lidanoo &.. 
l1ut'oo.tht;r 1lU88llStioln moUlods to;m,pow nutririoll1ll14 
J~)waiiQI1 in,Ilunlin,bonus) ::~~; 

99 
F..'lll Willer S in 

1< 

" 

x 

()I) 

SUilUncr Fall Winter 
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EnforcementINutrition Initiatives limeline 

'rnk 9KSII.nlllor \i'l <III 

Fill Winlcr Spril1!1! Sun_rlcl f.n Willlc. Sl}rill~ 

~ Make leyi~ions to policy based on NmritionSulllIlit &: x 
pteJllll'C in lin&!. 

3. Satrl1lte PI'flt'niatiDn & itdtJcalional Mat~riats~ ~ .. Ca.tr.act lj.;tb entity to p1ellCntsatellile tr:ai.ninsarul aU;!1 ill 
tltede'rclopnv:nt of wlJClllional Il¥Iwial. 

C. MFASUREMENTIIMl'ROV[)l.1ENT INFRASTRUCTURE 
STRATEGY 

1 CoIlecl Minimum Di.1a Sc;t (l'vJDS) mill &0111 Slalcs. ... 

2. ElCpIci:re rnelhods IDanalyz!: MDS dala for aooaacy aDd ... 
uxfullless. Also analyze dilafor imicslOtsan4 slIlndBrus of 
pcdC:lrInallcc 

3. AlIwrc Ihlt MDS dstatolleclion lnd analyas SfStcm are ~ 

cOlUleetcd to other IIYslema fOll1kdicarc and Medi:ald J 

c!ain19 &. PRO tIlla . r 

4. 'Dcvdop. lo.:!!1 and it1lpL:nu:tlt qualityindil:8Wl'S for US4l in ~ 

al14lylilllj: MDS data coJl~edat Sla~ &; NttiolUtllc..-c1. 

S. W'1I.1l Stales.. dowlop jmpliim~t and cvaluale ~nsll'l!.lDn x 
projcclt. that willlillow fot 1estinS inaovllicns ror quality 
ovel'$ill!hl and improli·Cl3lCllts. 

1.propuosed Icl!islJtioll in House bill is reliCS to be Chaeta!. not /Dare .han 60 da)5 alt.:r .tftlutc·s eltliclrn«tt and torthe Sellll',: le,isbtioB •• hot mClre (hall 6 monlh, atkr I:lllllc1l1l1:n1. Thes~ 
.imeCrameli IUI::unrc:alistic as HCFA 'srcg~lation pr<x:clB historically laJ;cs a mloimu[11 Qr:! )'carli 

2.Expc:rtin na:doo lOr this area. Collllract ,.,itb NCCNHR Of olher orgmiJJllion to convene S.Ulllinit. Colttratt S may b; lI~cd,d (Dr lhi:s tlCliviry, 

J .ContraclS may'be needed fa Ihis activity, 

f:/brier1l1g'~mp_plaf\.wpd 
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, ..... YaQ, . ' . .' . l.)l,' / '\.../ \..-T y cS-, /.(J- DEPARTMENTOFHEALTH~HUMANSERVICES 
~ re FInancing Administration 
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NURSING HOME ENFORCEMENT TALK POINTS '10/291 7 

. I) WE IMP.LEMENTED THE TOUGHEST NURSING HOME REGULJIONS EVER 

DESPITE STRONG OBJECTIONS BY INDUSTRY AND MANY IN CONGRI~SS, 


, We recogni:zed that there were serious problems in regulation of nursing hbmes, That's 
why we initiated a thorough effort to establish tough new regulations that we implemented in July 
of [995. Since passage of these regulations we have been cracking down and holding nursing 
homes to these tough new standards. ' 

Many homes are bein~ ci~ed for problems that before were not cited. undlr the new' 

system, at one point 76 percent of providers were out of compliance. . 


2) MOST NURSING HOMES FIX PROBLEMS AS SOON AS THEY ARi FOUND. 

Under the new regulations, when ~ problem is found. a facility must prepJe a written plan 
ofhow they will correct it, and surveyors schedule are-visit to verifY that the problem is fixed. 

--.... ' - . . . 	 I 
i 

.Nearly nine out of ten homes cited for problems that could harm residents lfix these 

problems right away~ , 


. Of 9863 homes found to have "level D deficiencies (defined as a situation that could c~use 
harm. suc'h as a loose floor molding) or above" between July of 1996 and August lof 1997, 8571 
had fixed the problem before inspectors returned. 

. ! 

3) 'FINES AND PENALTIES ARE NOT INTENDED TO BEWIDELY U~ED. 


They are applied only if a home does not correct problems found by state Inspectors in a 
timely fashion. . , 

i 
. 	 , i . 

The new regulations qo allow for immediate action, with no opportunity fur correction, if 
a facility is providing care that is a serious threat to the resident's well being. 

.. 	 : . 

But for other problems. enforcement is aimed at education about what is Jxpecied and 
how to improve care, and then verifYing that problems have been fixed and that care is improving. 
That-is a reasonable approach, given how much tougher the new regulations are ~an the old ones. 

I· 
# # # 

I 
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22,000 Needless 

N.ursing.Home.· 

Deaths Alleged 

• Seniors: u.s. auditors are 
probing lawyer's claim based on 
study of records in state from 

·1986 to 1993. Industry officials . 

challenge research method, 


By LE:E ROMNEY' 
and JUUE MARQUIS 

n .. essrAff W~ITERS 


Federal auditors are investigating a claim 
that nearly 22,000 nursing home patients in . 
California died from preventable conditions 
9uth :as malnutrition. dehydratiOn and uri· 
nary tract infections between 1986 aDd 
1993. federal and stale officials said 

.. Wednesday.' . 

lnvestigators for the GerieraJ Accounting 
Office arrived in California last week to 
begin looking Into a voluminous complaint 
from a Palo Alto attorney who based IUs 
findings .on a review of 300.000 death· 
certificates. 

III a letter to the GAO·this month. Sen. 
Charles E. Grassley (R.lowa).dlairman of 
the Senates Spe'cial COllll!llttee on Aging, 
asked ~he ,GAO to in\'esti!!ate informalion 
gathered by attorney Von Packard.. '. 

The GAO investigators visited nursing 
homes. began reviewing meOica! records· 
and met with state health officials. They 
also inten'iewed Packard and returned to 
Washl1lgton With his list of 21.680 nursing· , 
home pauents who di.ed of what· Packard· 
considered questionable· causes between 
1986 ~:.d 1993, as well as a sampling of 1993 
death certificates. Packard SiUd.· . . . 

Packard approached the Senate commit· 
tee last summ~r with his ';ata, which 
Grassle)' found .very' di6turbing," said a 
Senate commltt"e spokesman, who asked 
not to be ·identified. Grassley then contacted 
the General Accounting Office and after 
five weeks of discUS9ion requested a formal 
investigation on OeL 1. 

Nursing home industry officials reacted 
angrily Wednesday. accusing Packard of 
seeking "free advertlsing" and'of mimick­
ing aggressive legal challenges to nursing· 

Collfilla~ from Bl 

long-term care facilitiu in the .. 

state. "A· caUl!e of deaLb has to. be 

proven by autopay," 


Gl'lUIIiIey has asked the GAO to . 
"independently verify~ !lie preva­
lence of malnutrition, dehydration. 
aep.is. fracture!. b\!1Tlll and scald­
ing in CaUfornia nursing homes,. 
according to the letter from Grass· . 
ley to the GAO. 

"Because of the seriousness of 
· 	th.ir request and the potential Ufe· 

threaten1llg implicatiotlS of its sub· 
ject matter, the commi'.tee respect­
fully requesta that the GAO address 
this request immediately," the let· 
ter ....Id. . , 
.It the claims apPeAr· to be valid, 

then Senate hearings on the matter 
are likely, the ipokesman said. 

Californfa healtJ: officials said 
they are cooperating with the GAO 
and. for :lOW. expect a review of 

· 	only· three Northern California 
facilities, The atate health depart· 
ment. which inspects homes for the 
federal government, is not the tar~ 
get of th" probe, IIaid .Bn!n~ Kluu•. 
deputy director of etate licensing. 

Klutz .said she was una ware of 
Packard's review untU recently. 

.But in general, a fmdil\g ofmalnu· 
lrltion or dehy.dration on a death 

· . cerlifleate, without ·evldence of an 
underlying condition sueh at can· 
cer, would "ralse a red flag," she 
sald. 

"I would want tc investigate fur­
ther," she said. 

Ii UCLA epidemiologist agreed 
that It would be. ollstalte to rely on 
death cer1.ificates alone for any­
thing other than general 
surveillance-unleSll the cause of 
death was some kind of ac.c:ident. 

'Because of the 
seriousness of this 

request and the potential· 
life-threat-_ Illng 

Implk:atlons of Its subject 
matter, the committee 

respeetfully requestS that . 
the GAO address this 
request Immediately." 

..... , 
homes· in Florida and Pennsylvania. They .. "'''':Iaf!ietCNltp L QIIAS$l£Y~.) 
said the lawyer's method of examining 
death .certifkates was not a sound way to 
assess the qUality of care: 

"The study is JUSt fraught with bill holes." 
said Lori Costa. directcr of regulatory pro· 
grams for the California Assn. of Health 
Fac!lities. which represents 1.500 

Pl..... 1ft DE.\1lIS, B4 

·'::···~·b.iiIiriistt'Orv.. Se/late's Specj;rt 
CDmmiIt"" Of! Agirt/l 

"It may be the only way to get 
cheap data, but it should I:M! inter­
preted with CAution," said Beate 
Ritz of the UCLA School of Public 

th. 
he GAO's findings in California 
be .,.ed to determine whether 

the e is a n~uona1 crisis of pr~­
V!_: bk deaths tnnursing homes, 
the 'rassley committee spokesman 
said. 

Gr sslets Omtl!' is also looking 
into hether the federal Health 

· care neing Adrninistraliotl is 
doing adequ.t., JOb of disclplin. 
ingnu smg homes where \;olalions 
of fed at nur~lng home rules are 
report 

The 
Grassl is concerned about a 
seemin y low perct!!nl.age of nurs' 
ilIg hom s in violal.icn of the la\<' 
that are ctUlllJy fined or otherwise 
pen· by federal regulators .. 

· Time gazine reported Monday 
that only % of nearly 10.000 nurs· 
inghome with significant· defi· 
ciencies w re lined or penalized. 

The U.S. ealth aRenry'6'officlals 
said Wed esday that fines and 
penalties a e not intended to be . 
widelY used but rather are.applied 
only if a liO~does nOI adl!quately
correct its p lelllli. The low pen . 
alty rate'refl cts Lbe fact that most 
homes fixed eir .reiiclencle8. said 

· health agen spokesman Chris 
Peabody. . •. 

Packard's f vesttgators began 
reYjewing de. cerl!flcates. after 
meeUng II.. S an, a 57-year.old 
Vacaville wo an who launched 
ber own revie of county death 
records after tneJ&ing ..inat she 
eOll8ldered dlsl bing conditiol\Jl at 
a hOme where er mother was a 
patient. Pacltard aid his inve3tiga. 
tcrs ate now la ching d .. .ath cer· 
tificate revieWS in fouT or five other 
states, but declin d to rwne them. 
He began hi" callf mid probe about 

· ayearago. .. 
Packard said Ii· looked at the 

recordiof those W 0 died 01 or,e ot 
more of the folloW! , malnutrition, 
dehydration, bed. ores. urmary 
tract infeclionIJ and wel obstruc· 
lions. He removed ybody (rom 
the list who h.ad ano her diagnOSIS. 

· 8ucb. as cancer, tha would have 
contributed to mal lutrilion, {)f 
those who died of de ydration. h. 
removed aU those wit Alzhem'er's 
disease. which oft ," pteV,'nts 
swallowing in its adv~~ced 8t.lge~.. 
he said. \

"nus is very unde~.stated:' he 
sald of hl! data. -Ther is a wide· 
spread pattern of sever neglect:· . 

B_d in part on Pac rd's find­
ings, the Sena~e commi tee iq alKo 
looking at the overall . k of mai . 
nutrition in nursing hom •. 

\ 

\
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Ck" ' f,' Le~American Health CareAssociation 1201 L Street, NW, Washington, DC 20005·4014 

FAX: 202·842·3860 

Writer's Telephone: 202/898-2858 

April 22, 1997 

Mr. Chris Jennings 
Old Executive Office Bldg 
Room 212 
Washington, D.C. 20500 

Dear Chris: 

We oppose the $2.9 billion in added reductions toward skilled nursing facilities (SNFs) 
proposed by the Administration. We are also disturbed by the Administration's efforts to 
reduce Medicaid spending on long term care by $5.5 billion. 

Throughout the balanced budget debate, we have supported the Administration's efforts 
to develop a prospective payment"system (PPS) for SNFs. In addition, we did not oppose 
your original proposal of $7 billion in reductions for SNFs. We were concerned when the 
Administration came forward with an additional $700 million in cuts to SNFs. But now 
we are shocked and dismayed by the Administration, once again, attempting to impose 
further reductions on certain providers. An additional $2.9 billion in reductions from 
SNFs is disproportionately unfair when compared to othefproviders. 

This does not include your estimates of$I.7 billion in add,itional reductions from salary 
equivalency regulations proposed on 3/29/97. These new proposals will threaten SNFs' 
ability to provide quality care, let alone achieve the highest practicable level of quality 
care. We have worked closely with you to meet our savings target. The SNF industry 
should not be punished because others were unable to meet their targets. We urge you to 
consider alternative options to achieve your savings -- options that are fair and options 
that don't threaten quality. We would gladly work with you in developing these. 

We also oppose the Administration's per capita cap proposal to find additional savings 
for Medicaid in long term care. Capping growth at 5.5% annually, while CBO predicts 
an 8.2% increase per year, will hamper our ability to provide the level of quality that is 
expected of us. As you know, the reduced baseline growth estimate will already achieve 
an $86 billion savings from Medicaid over the next 5 years. 

We have also heard that the Administration has increased its proposed net savings from 
Medic~id from $9 billion to $25 billion. Ifyou are putting $13 billion back into the 
program for children and legal immigrants, your proposal actually equates to a $5.5 
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billion cut from long term care. The impact on the typical 120 bed facility would equate 
to a loss of $300,000 over five years. . 

This hit hurts especially when you couple it with the repeal of the Boren Amendment. In 
addition, more than two-thirds of the residents in nursing facilities are dependent on 
Medicaid, and the program is already underfunded. If 20% of the patients in a hospital 
are Medicaid dependent, the hospital receives disproportionate share (DSH) payments. 
More than 66% of the residents in nursing facilities are Medicaid dependent and those 
facilities receive no DSH payments! 

Per capita caps, repealing the Boren amendment, and cutting $25 billion from the 
Medicaid program is not an effective way to promote and achieve quality. 

Chris, we need your help. We need the Administration to move back toward its original 
$7 billion savings for SNFs that we agreed to earlier this year and to allocate reductions 
more fairly. We also urge you to revisit your Medicaid proposal and stand up for the link 
between quality and funding. . 

Sincerely, 

<:::J 
a:~ 

Legislative Counsel 

enclosure( s) 



ADMINISTRATION'S LATEST MEDICARE OFFER 


CRIPPLING AND UNFAIR TO SKILLED NURSING FACILITIES 

April 22, 1997 

SNF PROPOSALS - 5 YEAR ESTIMATES 

ORIGINAL WHITE HOUSE BUDGET $ 7.0 Billion 

MARCH 3, 1997 CBO SCORING· + 700 Million $ 7.7 Billion 

MARCH 28, 1997 SALARY EQUIVALENCY REGULATIONS + 1.9 Billion $ 9.6 Billion 

APRIL 8, 1997 WHITE HOUSE OFFER + 2.9 Billion $12.5 Billion 

.GOP BALANCED BUDGET ACT OF 1995 - FINAL 6-YEAR OFFER $ 9.6 Billion 

CBO SCORING OF FY '98 BUDGET PROPOSAL - MARCH 3,1997 AND LATEST $18 BILLION OFFER 

1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 '98-02 '98-07 

Skilled Nursing Facilities PPS -0.1 -1.3 -1.8 -2.1 -2.4 -2.7 -3.0 -3.3 -3.7 -4.1 -7.7 -24.5 
Including 3/29 REGs. -0.0 -0.5 -0.6 -0.6 -0.2 -0.6 -0.6 -0.6 -0.6 -0.6 -1-9 -4.3 
Including 4/8 Oftier -0.3 -0.5 -0.6 -0.7 -0.8 -0.8 -0.8 -0.8 -0.8 -0.8 -2.9 - 6.9 

SUBTOTAL -0.4 -2.3 -3.0 -3.4 -3.4 -5.1 . -5.4 -5.7 -6.1 -6.5 . -12.5 -35.7 



DISPROPORTIONATE IMPACT ON SKILLED NURSING FACILITIES 
[Based on ceo Projections - In Billions - Proportional Estimate Not Shown in Dollars but in % of Total Five-year Spending] 

iii Hospitals 

o Doctors 

iii Home Health 

IiISNFs 

98-2002 Total Spending ($) 98-2002 Actual Cuts ($) 98-2002 Proportion of Cuts (%) 



Impact of $25 Billion Medicaid Cut on Nursing Facilities 
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Comparison of Administration and Grassley Bills on Nursing home Staffing Grants - 1012' 

'. ' 

-- Findings -- The Grassley Bill has a section that lists the findings from the RCF1\. staffing 
report to Congress. The findings note that the 2 hour level is not a standard for appropriate care: 
and that the 2.9 hour level is probably understated. ' 

-- Completion ofPhase 2 of Staffing Report - The Grassley bill·has a section that requires the' 
Secretary to provide the final portion ofour report'to Congress by 7/1/0 1. Thi~ is consistent with 

I 

.' l ,the,Presip,ent',s announcement. 

'-- Report on Minimum Staffing Levels - The Grassley bill requires the Secretary to publish a I • 

. 	NPRM 6 months after the final report is sent to Congr~ss. ,This.NPRM must make 
recon:nnendations on the appropriate mini~um staffing levels. A final rule is required 6 months . . . \ 	 '. 

., 'afte~ the NPRl\1,: This is genenilly consistent with the President's anriouncement. 
,. , 

'.,< 	 • 
> \ ~ • 

I 

. -- Grants -- The Grassley bill inc1udesa $1 B grant program very similar to the Administration' ~. 
bill with the followirig.exs~ptiqns: 

>I< 	 Th~ 2,5/75 dlvi~ion of States into priority categories is eliminated completely so : 
that all State,could apply of these grants on an equal basis. This is to avoid using' 
2 hours as a standard. . . ( 

. ....~ , 	 ;.. : ". ' ! ,~ . 

. ; 	 ,eVJ.. 4' 
* 	 , . The·grants would'be $500M available for only 2 years instead of$200M e¥er~ . 

'years., f'( ~~lI~", ' " 

>I< 	 lJses of fund~ section adds improvement to. workplace safety and nursing facility 
management' and removes nursi~g facility bonuse~,i~ or:der to focus only on 

1 	 " • ... • 

staffing levels. " 	 \ . 
\ .\ 

*' 	 A new provision is added that prohibits use of funds for activities that would not: 
i .' b,e consistent with current law. This provision would prohibit the use of staff with 
, "few'er than 75 hours in CNA training. ' 

* 	 A new provision is added that prohibits funds that would support publieIy oW,ned 
or operated nursing homes. This is to address UPL concerns. ' " 

* 	 A new provision is added tha,t prohibits "supplantation" of existing activities. 

-- CMPs -- The immediate collection of Civil Monetary Penalty (CMP) ,provision is eliminated in 
the Grassley bill. ~ I 

-- Nu~se Aide Training -- The Grassley Bill iricludes a provision that increases the 75 hour nurse 
aide training level to 160 hours. ' 
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New Nursing Home Staffing Initiative 

Grants to tbe States 

The Administration proposes to establish new incentive grants to states that commit to raising 
their staffing levels in nursing homes. States will compete for these grants and have flexibility in 
creating plans to increase staffing levels. The goal of these grants is to test innovative ways to 
increase staff levels, reduce turnover and ultimately improve quality ofcare in nursing facilities. 
States could use these grants: . 

• 	 to enhance facility staff recruirinent and retention efforts; 
• 	 to accelerate physical plant upgrades necessary to ensure patient safety or improve 

quality of life; 
• 	 for the education and training of nursing staff; 

to establish career ladders for CNAs; 

'. to convert outd8;ted nursing homes to assisted living facilities; and 


• 	 for other nursing home staffing initiatives approved by the Secretary. 

States could tlse also these funds to reward facilities meeting certain quality standards, such as 
the rOM recommended staffing levels for registered nurses or an absence of serious quality 
violations for a period of years .. 

, 	 '. ~ , 

Grant Funding Level-- The Administration will seek appropriations of $1 billion over five 
years for these grants (Will this be a mandatory Medicaid grant or discretionary funding through 
a multi-year account in HCFA or HRSA?). The Administration would also use funds collected 
by the federal government from civil monetary penalties (CMPs) imposed on nursing homes to 
augment these grants. (Does HCFA have an estimate ofthese collections and ofthe percentage 
actually retained to the Federal Government?-HCFA is still checking) 

Distribution of Funds-- Grant funding will he divided into two pools: 
Seventy-five percent (75%).ofthe funds will be used for states whose current nurse aiqe 
staffing levels are below two (2) nurse aide hours per resident day. These states will be 
required to provide assurances that they will raise their current staffing levels to the 
recommended level in order to receive funding. 

• 	 Twenty-five percent (25%) of the funds will be used for states who are above the 

recommended leveL These states will still be expected to use their funds to further increase 

staffing and improve quality. ' 


This level was chosen, based on HCFA's analysis in Phase One of its report\to Congress on 
Appropriateness ofMinimum Nurse Staffing Ratios in Nursing Homes, July, 2000, which 
suggested that two nurse aide hours per resident day was the minimum staffing level necessary 
to reduce the likelihood ofquality problems in a nursing home. 

The Department will require states receiving funds to submit annual progress reports on staffing 
issues, which HHS will use to monitor state compliance with program guidelines. 



•• 
," 

New Requirements 

Enhanced Reporting Requirements -- As a Condition ofParticipation for Medicaid or 
Medicare, nursing homes (or certified portions) will be required to provide detailed reports to 
HCFA on all nursing staff, including the total number of hours, the coverage per shift, whether 
the staffwere CNAs, LPNs or RNs, and the average wage rate for each class of employees . 

. Nursing homes will also be required to classify all residents in certified facilities into Medicare 
Resource Utilization Groups (RUGs) so that the severity of the facilities case-mix could be 
determined in a uniform manner. Similar to Rep. Stark's bill, the new reporting reqJ1irement 
would be included as part of the BBA giveback proposal to provide SNFs the full market basket 
update. These data will be used to update HCF A's nursing home compare web site. 

National Minimum Staffing Requirements - Based on findings and recommendations from 
Phase Two of HCFA's report on Appropriateness ofMinimum Nurse Staffing Ratios in, Nursing 
Homes, the Secretary will commit to develop and publish regulations on standards for minimum 
staffing levels in nursing homes, and will review federal reimbursements necessary to achieve 
these standards. . 

Civil Mone~ary Penalties -- Currently the federal government collects a small percentage of the 
revenue from CMPs assessed against nursing homes (States collect the remainder). These funds 
return to the Medicare Trust Funds. By statute, if a nursing home appeals a CMP, the federal 
government does not collect the penalty until after the appeal is settled. The Administration 
proposes two legislative changes to CMPs. The first will require that CMPs be withheld from 
future payments to the nursing home immediately following the imposition of a fine. In the 
event that a nursing home won its appeal, the federal government would return the funds with 
interest Second, funds from these CMPs would be used for the new incentive grants to States, 
rather than returned to the Medicare Trust Funds. ~ . 



, . 

Study of Private Accreditation (Deeming) of Nursing Homes, . 

Regulatory Incentives and Non-Regulatory Initiatives, and 


Effectiveness of the Survey and Certification System 

, . . 

, 'EXECUTIVE SUMMARY 

Background· Federal Responsibility 

In 1996, about 1.6 million ,people received care in approximately 16,800 nursing homes across the 
United States. As the largest single payer for this care,theFederal government is responsible for 
ensuring: (1) that the health and safety of one of the nation's most vulnerable pop~lations are 
protected; and (2) that expenditures are prudent. Nursing home care has improved compar¢d to 
the poor conditions dramatized in scandals during the 1950s and 1960s. In spite of this ' 
improvement, some experts and the public continue to fe'er that the typical nursing home is 
terrible. Ongoing press reports of questionable practices reinforce a widespread negative 
perception of the quality of nursing home care'and underscore the importance of theFederal 
government's. responsibilities. 

The Report's Purpose 

The 1996 Appropriations Actrequired a study and Report "to Congress on: . 

• Private accreditation and deemed status; 

.. Regulatory and non-regulatory incentives to improve nursing home care; and 

• Effectiveness of the current system of survey and certification of nursing home~. 

The study's key objective is to assess the effectiveness ofthe three broad mechcmisms identified 

in the legislation -- private accreditation, incentives, and survey and certificatinn. Limited time 

and resources have precluded attention to some. related topics: current survey and certification 

resource issues; the introduction of user fees to generate needed revenue; privatization of the 

survey and certification function; sources of State diffe'rences in enforcement; and nursing home 

staffing issues. This report has focused on the analysis of problems with respect to the Federal, 

nursing home survey and certification system ,Although a thorough discussion of possible , 

solutions to redress these problems is beyond the scope of the report, the Department of Health 

and Human Services is in the process of identifying improvements to, the current system. 


Methods 

In l~lte November 1.996, we 'secured an independent evaluation cot:1tnlctor, Abt Associates, to 
, assist usin conducting this study. Preliminary study plans were developed and shared with very 

, , 
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broad constituencies from ~hom we sought input. In general, all the groups we met with 
supported the outlined study approach. The study results follow. 

Findings 


Private Accreditation (Deeming) of Nursing Homes 


Shouldnursingho~es be offered a choice between the traditional State survey process and· 
private accreditation to demonstrate their compliance with Medicare's nursing home 
requirements for participation?· . 

Discussion 

Proponents of private accreditationideemiQg argue that: 

• 	 The current survey and certification process is punitive and .inflexible, with inconsistent 
implementation and enforcement. 

• 	 Most nursing homes 'strive to provide good quality care, and succeed. 
. 	 . ,"". . , . 

• 	 The Joint ComI1\is;sionon Accrediting Healthcare Organizations (JCARO), an organization 
that accredits nursing homes, is more efficient than HCFA because' it primarily relies on 
facility. administrators and clinical 'staff to enforce standards and it relies on industry expertise 
toset and revise standards. : . . 

• 	 If some nursing homes choose accreditation to demonstrate compliance, States can then focus 
their resources on. substandard nursing homes. 

In contrast, opponents of private accreditationldeemi'~g agree that the current system does not 
work as well as it should; however, they argue that: . ' 

• 	 The current system ~hould be improved, not scrapped. 

• 	 For the most part, nursing homes are I)ot managed by "professionals." 

• 	. The average facility has a high level of compliance problems. There is a need for direct 
government monitoring and. enforcement., 

• 	 Accreditation does not "work" in other contexts, even hospitals. 

• 	 There is an inherent conflict of interest because facilities pay·th~ accrediting organization for· 
the accreditation survey. . . . 

• 	 Accrediting bodies are not accountable to the public or to government. 

Evaluation of Private Accreditation (Deeming), 
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A fundamental question is the appropriateness of allowing a private entity to perform an 
important public function. In some sense, Congress has already decided the "appropriateness" 
issue with respect to skilled. nursing facilities (SNFs) by granting the Secretary "discretion" to 
grant deemed status provided that accreditation offers areasonable assurance that Medicare 
conditiens of participation or,for SNFs, requirements, are met. In another sense, probably due to 
the concerns expressed hy..ieeming's opponents, Congress has circumscribed the 
"appropriateness" issue by exempting SNFs from those accredited provider types for which the 
Secretary "must" accord deemed status if it is found that private accreditation demonstrates 
compliance with Medicare conditions of participation ,or requirements. 

The primary issue to be addressed by this report, then, is not the "appropriateness" issue per se 
- afundamental policy issue that is unlikely to be resolved in any report - but rather, the 
empirical issue ofwhether in fact private accreditation demonstrates compliance with 
Medicare's requirements. Accordingly, empirical studies were conducted to determine whether 
what is currently the most likely organization to be granted deeming authority, JCAHO, has 
procedures and.standards that would provide reasonable assurance of compliance with Medicare's 
requirements. The current survey and certification system does not always guarantee such 
compliance; therefore, implicit in all the empirical studies described is a comparison between the 
JCAHO and HCFA's surveys. 

Conclusions - Deeming 

JCAHO has higher minimum qualifications for surveyors, requiring a master's degree and five 
years oflong term care management experience. It would not be surprising, then, if JCAHO's 
survey were more effective than HCF A's. However, results ofthe empirical studies did not 
support this expectation: 

• 	 In terms of content, JCAHO would have to change several standards to provide reasonable 
assurance that Medicare requirements wouldbe met. 

. . 	 . 

• 	 JCAHO standards are heavily weighted toward structure and process measures, while HCF A . 
standards have a more resident-centered and outcome-oriented focus. 

• 	 In contrast to HCF A surveys, observed JCAHO surveys did not collect sufficient information 
to assure compliance with Medicare requirements. Generally; observations o(resident care 
were not a priority. 

• 	 HCFA's survey system is more stringent in defining steps to be taken to correct deficiencies~ 

• 	 JCAHO surveyors seem to miss serious deficiencies that HCF A surveyors identify. 

• 	 Public access to JCAHO survey findings is severely limited. .' 

Evaluatiori of Private Accreditation (Deeming), 
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Studies found-that by authorizing deeming for nursing homes, Medicare may save $2 million to 
nearly $37 million annually, depending on assumptions about costs and on the percent of facilities 
that choose the accreditation option. ,However, given that the sfudies produced overwhelming 
eVIdence that the JCAHO surveyors often miss serious deficiencies, in some cases ,even ,apparently 
unjustified deaths, ~he potential cost savings to deeming would riot appear to'justify the risk 
to the health and safety of the vulnerable nursing home population. 

The problems identified with the JCAHO suryey do not necessarily apply to other potential 
accrediting 'organizations. Fragmentary evidence from the new Long-term Care Evaluation and 
Accreditation Program (LEAP), a competitor of JCAHO that began accrediting nursing homes in 
November 1997, suggests that their survey may be very different from JCAH:o's. Iffuture . 
empirical studies produce convincing evidence that LEAP, other accrediting organizations, or a 
revised JCAHO survey meets all the criteria for comparability with the HCF A survey discussed in 
this report, then it might be time to revisit the issue ofdeeming. 

Review of Research Linking Payment to Improved Resident Outcomes 
and Non-Regulatory Quality Improvemenflnitiatives 

Review of Research Linking Payment to Improved Resident Outcomes 

The' possible use of incentives to improve quality of care and promote quality ~f life for nursing' 
home residents has been discussed for many years. Incentives could take. several forms, including 
public recognition and/or payments. AJthough superficially incentive payment is easily understood 

,(incentive payment being a financial award above the standard rate of reimbursement for care, not 
a restructuring ofthe payment system in general or an overall increase in nursing home ' 
reimbursement rates), there is a t'roublinglack of agreement about practical implementation issues 
such as the basis for awarding incentive payments and a method for distribution. Critics also point 
out philosophical objections, the extreme technical difficulties of linking payment to outcomes, the 
q'uestion of funding, and the challenge 'of integrating an incentives system with current regulatory, 
standards aao ,':;.yment structures. 

Through discussion with researchers and regulators and a literature review, HCFA found p'ast but 
no presently operating Medicaid incentives systems. Documentation and evaluation of States' , 
efforts are lacking, and the impact that these interventions may have had on residents' quality of 
care and life cannot be determined. In past State systems, the award of the incentive typically did 
not depend on resident outcomes measurement. In contrast, an unusually strong outcomes-based 
research demonstration was implemented in 36 proprietary nursing facilities in the San Diego area 
from 1980 to 1983. A recent reanalysis ofdata from this demonstration found ", ,,' ben~ficial 

effects on access, quality, and cost of care." While this conclusion seems sound for this 
particular intervention conducted more than, 15 years ago, it isimportant to recognize how the' 
vast changes in nursirig homes and their environments over the years could,affect this conclusion 
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for any present-day application. Even advocates for the idea of incentive payment admit that 
there i~ no incentives system that could be pulled "off the shelf' and implemented quickly. Hence, 
there is a general recognition that additional research/demonstrations conduct"e:d under current 
.conditionswould be necessary before incentive payment could be considered as a viable option. 

Review or Non-Regulatory Quality Improvement Initiatives 

The long-term care industry has turned attention to the concept of total quality management, 
which includes the continuous quality improvement (CQI) model. With the development of 
outcomes-based quality of care indicators, a number of planned interventions have been 
undertaken by both private and government entities with the objective of improving nursing home 
quality, as measured by these indicators. Although some of these interventions are conducted in 
partnership with Federal or State entities, they essentially lie outside the traditional regUlation'; 
hence, our characterization o~them as non-regulatory. 

. The Report discusses a wide variety of long-term care quality improvement initiatives. These 
kinds of non-regulatory initiatives with their emphasis upon CQI are viewed by the American 
Health Care Association, JCAHO,. and others as important and effective mechanisms for nursing 

. home quality assurance. Some argue that these initiatives can supplant some or a very large part 
of the normal survey process, as, proposed by a South Dakota initiative" It has been argued that 
the role of the surveyor can be expanded to assist providers in their quality assurance efforts 
without compromising the traditional role. of solely determining compliance with requirements. 
The State of Washington may provide an example of an expanded information transfer ro'le 
through the activities performed· by their .Quality Assurance Nurses, As yet, we have no 
evaluation to judge the effectiveness of this effort. . 

Although many of these interventions are appealing with anecdotal reports ofpositive results, 
empirical evidence of their effectiveness is lacking. Some projects have no .evaluation with none 
planned or have not gone beyond a: good intention. For others, there is an evaluation component, 
but the data are not in. In the case of still others, there is an evaluation and some evidence is in, 
~ut it is ~eak .: either weak because th~ evidence was mixed or the design was ii.~1~rently weak. 

In contrast to this lack of evidence, we identified two nur~ing home qua lity improvement 
interventions which were accompanied by reasonably strong evaluation designs. One project, an 
extremely labor intensive intervention to reduce incontinence,' produced an impressive reduction 
in incontinence rates. lJnfortunately, these gains were not sustained when the external research 
staff ceased proving feedback to the participating nursing homes. The other intervention, 
the Ohio Pressure Ulcer Prevention Initiative, incorporated elements thought essential to 
proponents of these initiatives and had a strong ~valuation design, The evaluation resulted. in 
conclusive evidence that the intervention was not effective.' However, it should be noted that in 
spite of expectations ofeffectiveness on the part of the proponents of initiatives· like the Ohio 
project, there are compelling reasons to regard these kinds of interv'entions as weak. It may be too 
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optimistic to view feedback data on performance alone, or even performance information together 
with educational "best practices" information, as sufficient to change actual care practices. 

We have found little to no evidence to support a beliefin the effectiveness of these initiatives as . 
they are normally implemented in nursing homes. The absence of evidence supporting these 
particular interventions does not, however, mean that residents' status cannot be improved. 
Moreover, many initiatives are in early stages ofcteveiopment, and it is always P9ssible that : ..ure 
evaluations may yield evidence of their effectiveness. At present, however, removing the 
protections of a regulatory system that has some degree of effectiveness, as demonstrated in the 
R.eport, in lieu of quality improvement initiatives of unproven effectiveness could risk the health 
and safety of the nation's vulnerable nursing home population. Even if supportive evidence 
emerges in the future, the question of how these interventions relate to the system of survey and 
certification remains. 

Evaluation of HCFA's Nursing Home Survey and Certification System 

Background 

The Omnibus Budget Reconciliation Act of 1987 (OBRA '87) legislation and ensuing regulations 
and guidelines generated: 

• 	 New standards in the area of quality of care, resident rights, resident assessment, and quality' 
of life; 

• 	 The Resident Assessment Instrument (RAJ), including the Minimum Data Set (MDS), a 

standardized assessment instrument for all residents in nursing homes; 


!' A more outcome-oriented survey that emphasizes gathering information directly by observing 
: and interviewing residents; 

• 	 Training standards and competency evaluation for nursing assistants; and 

• 	 New intermediate enforcement remedies that augmented the rather limited existing options for 
. responding to facility noncompliance with program requirements. 

OnJuly 1,1995 the new enforcement regulation, the final key provision ofOBRA '87, was 
implemented. The intent of the new enforcement 'process was to provide solutions to several 
longstanding problems in Federal regulation: cyclical nursing home noncompliance with program 
requirements; the lack of options for addressing noncompliance; and the potentially lengthy 

. intervals between the identification of a nursing home's compliance prpblem and its correction. 
Abandoning the hierarchical requirement systems, the regulation created a system capable of' 
detecting and responding to noncompliance with any requirem,ent. As described in its preamble in . 
the Federal Register, the enforcement regulation was "built on the· assumption that all 
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requirements must be met and enforced and that requirements take em greater or lesser 
significance as a function of the circumstances and resident outcomes in a particular facility at the 
time the survey." 

Perhaps the most fundamental question with respect to designing the required study about the. 
effectiveness of the current survey is the criterion by which effectiveness is to be assessed; 
specifically, with what is t:;..; current survey to be compared? Two kinds of"e"ffectiveness" 
comparisons seem both feasible and relevant. First, it is important to know the consequences of 
the major OBRA '87 reforms that were implemented in October 1990, compared to the 
enforcement system that preceded it. Second, iUs important to know theconsequence~ of the 
final set ofOBRA reforms, particularly the enforcement provisions, implemented July 1; i995, as 
compared to the enforcement system that preceded it. 

. . . 
With respect to the first comparison, the effectiveness of the initial OBRA reforms, a variety of 
studies were carefully reviewed for this report. With respect to the second comparison, the .. 
effectiveness of the final set of OBRA reforms, two sets of analyses were conducted: one assessed 
whether residents improved on a number ofoutcome measures due to. the implementation of the 
July 1, 1995 enforcement provisions; the other empirically examined whether a number of survey 
and enforcement processes were in practice working as intended.' . 

Effectiveness of OBRA '87 Provisions Implemented in 1990 

In the report we have addressed a number of studies that focus on the effectiveness of aspects of 
the OBRA '87 provisions implemented in 1990. 

Evaluation of the Resident Assessment Instrument (RAI) 

A carefully designed evaluation of the nursing home RAI, a clinical.assessment tool consisting of 
the MDS and a number of problem-focused Resident Assessment Protocols (RAPs), was 
conducted under contract to HeFA. The results ofthe RAI evaluation indicated that rates of 
. hospitalization improved quite markedly. On other me.asures, selected health conditions, and 

. function status measures, evaluators found both improvement and deterioration. However,. 
improvement appeared to outweigh deterioration. Also, improvement occurred in arguably the 
more crucial areas addressed by the RAI. . . 

Although the improvement appears real and due to the OBRA '87 reforms, commenters have 
found it less clear that·the improvement was due to the RAI care phlnning component of OBM 
'87, as argued by the investigators. 

Study of Changes· in the Use of Psychopharmacological Medications. 

This report presents an exhaustive review of the regulation of psychopharmacologic medicatioI) 
use in U. S. nursing homes from 1954 to 1997. In general, there was a consensus that 
antipsychotics were overused and antidepressants were under-used before OBRA '87. These 
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medications were specifically targeted in the OBRA '87 guidelines. A synthesis of several studies 
found improvement in the appropriate use of these medications, with the use of anti psychotics . 
declining by 52.3 percent and antidepressants increasing by 97 percent (which equates to 24.9 
percent antidepressant usage rate in 1997} This level ofutilization ofantidepressants is 
consistent with research on nursing home prevalence rates for major depressive disorders and 
depressive symptoms. 

The magnitude and timing of the trend data.in the use of psychopharmacologic medications 
combined with the results of separate studies designed to assess OBRA "87 impact indicate that 
the positive changes observed were due to OBRA '87. This is particularly true with respect to the 
utilization of antipsychotic and antidepressant medications drug categories that were specifically 
targeted in the OBRA '87 regulations and. guidelines;· This does .not mean thai other factors were 
unimportant' Indeed, it canbe argued that some ofthese other factors, for example, the evolution 
of published knowledge and practices ofgeriatric medicine, contrib4ted to the social and political 
process that led to the OBRA '87 statutes, regulations, and guidelines in the first place. These 
other factors, however, were not in and of themselves sufficient to change the general pattern of 
inappropriate use of psychopharmacologic medications in'nursing homes. Only with the 
implementation of OBRA '87 was an abrupt change seen for the better. Hence, it appears that 
regulation was at least a necessary condition for the improvements observed. This conclusion is 
supported by a 1997 survey of randomly selected nursing home administrators in which 77 
percent indicated that inappropriate p~ychopharmacologic medications had been reduced in their 
facilities in the last two years. Thirty-eight percent of these nursing home administrators said the 
reason these medications had been reduced was the OBRA '87 regulations. 

Effectiveness of OBRA '87 Provisions Implemented in 1995 

Stakeholder Perceptions of How the Current System is' Working in,Practice 

Perceptionsof the effectiveness of the current system were elicited from nursing home 
administrators, ombudsmen, consumer advocates, residents, family members, State surveyors, and 
nursing home j:''''rsonnelFeedbaGk was obtained in separate surveys of nursing home 
administrators and ombudsmen; as well as a series ~f listening ses~ions with providers, consumer 
advocates, ombudsmen, residents, family members, facility staff, and State surveyors. A survey of 
about 720 nursing home administrators using closed-ended yes/no or ranking questions had fairly 

. positive responses related to changes made in response to the new survey and enforcement 
systems and administrators' satisfaction with the accuracy of the survey process~ Results from the 
administrators' survey suggest that although they are generally satisfied with the accuracy of the 
certification survey process, they would prefer to have the option of deemed status. A second 
survey consisting of in-depth interviews with staff and management from 20 facilities, however, 
produced varied feedback with some negative responses about HCFA's survey and enforcement 
procedures. Many administrators commented that tre "world view" of the survey process is based 
on a general distrust of providers, emphasizing punishment rather than a collaborative effort 
toward the joint goal of quality care. . 
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The consumer advocates and ombudsmen expressed concerns with inadequate enforcement,' the 
predictability of the survey, and inadequate staffing. The results of the listening sessions appear 
later in this report in an already highly concentrated form, as do the ombudsman survey and the 
provider survey. In a summary document of this nature, it would be impossible to fairly represent. 
the many concerns and comments expressed by the various stakeholders; therefore, the read~r is 
referred to Chapters 16 and 20. . 

Evidence on Outcomes 

While stakeholders' perceptions are important, they are not a substitute for an empirical analysis 
of how the new system is working. The goal ofthis analysis was to measure the impact of the 
new enforcement regulation on nursing·home resident outcome~.Because the enforcement 
regulation as implemented on July 1, 1995, introduced potential penalties for individual' 
deficiencies, facilities may have responded to the new process by improving the overall quality of 
care.. This enhanced quality ofcare in turn may have improved resident outcomes. 

In this analysis, four resident outcomes were analyzed at both the State survey area office level 
and at the facility level: (1) percent residents physically restrained;' (2) percent residents with 
pressure sores; (3) percent residents incontinent of bladder; and (4) percent residents incontinent 
of bowel. To control for confounding variables and.to investigate whether resident status 
improvements could be linked to the enforcement regulation, a quasi-experimental study design 
was implemented that took advantage of the staggered timing of the new regulation. 

The results of this analysis otTer suggestive evidence that the new enforcement regulation 
was etTective in improving resident status outcomes. At the area office level, the regulation is 
associated with a 9 to 10 percent reduction in bladder and bowel incontinence rates. There also is 
some evidence at the facility level that the new enforcement regulation had a very small, negative 
effect on the rate of physical restraint use. Consistently, facilities located in "low enforcer" area 
office jurisdictions who never or rarely cite facilities for substandard care were less responsive to 
the new enforcement regulation compared to facilities not located in "low enforcer" jurisdictions. 
It is not clear why the area office anaiysis indicated a positive impact of the July I,;;j,iorcement 
provisions on bladder and bowel incontinence rates, and the facility analysis indicated no effect in 
these areas. This could be due to rep~rting errors in the facility self-reported. OSCAR data. 
These random errors tend to wash out when the variables used in the analysis are aggregated to 
the area office level. However, the reader should also bear in mind that the absence of a true 
control group raises the possibility, at least, that what appear to be enforcement effects are in fact. 
due to other causes. 

Evidence on Processes. 

The revised survey and enforcement system was implemented with a number of expectations 
about how it would work. As a matter of logic, it is possible that the new features of the survey 
and enforcement systems might work as intended, yet resident,outcomes might not improve. We 
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have found the converse to be true: some of the new features may not in practice be working as 
intended, yet resident outcomes appear to have improved, as was discussed above. ' 

Although it was not feasible to examine alt the new processes generated by the July 1, 1995 
changes to the system, we sought evidence with respect to the following selected processes 
relateato: 1, administration; 2, problem identification; and 3. problem correction under the new 
system. 

1. Administration 

To what extent have changes in the survey and enforcement system affected administrative 
processes? One possibility wasthat administrative processes would clog under the new 
requirements. The enforcement regulation created new work for the State agencies responsible 
for conducting nursing home surveys. With respect to the question of whether the system ,can 
handle the increased workload, we found no evidence ofany change in the frequency with which 
surveys are being conducted. Additionally, surv~yors manage to conduct surveys at about the 
.same rate as in the past 

With respect to the objective that the survey not only be unannounced but unanticipated,. the 
current survey is much less successful. We found the survey interval to be quite variable .. 
However, a facility has near certainty that it will never be surveyed on weekends or during 
evening hours. These data suggest that nursing homes could, for example, increase daytime 
staffing levels on Monday and Tuesday for a few months in anticipation of a survey, while not 
having to worry abo~t weekend or nighttime staffing. 

2. Problem Identification 

One expectation of the new system' was that even one instance of a vi~lation of program . 
requirements should result in a citation for deficient practice. All other factors being equal, this 
should, on average, have resulted in an increase in deficiencies. Contrary to this expectation, 
deficiencies declined, indicating that this new process of problem identification is not being 
implemented as intended. Although changes in facility quality could account for the decline in 
deficiencies, several pieces of indirect evidence suggest that im'provements in f~cility quality are, 
at best, only perhaps a partial explanation of the observed decline. Further, it is important to be 
cautious in making any inferences about changes in sllIveyor behavior from' changes in' quality 
indicators. The indicators may. only capture part of what surveyors are responsible for assessing .. 

. ' 

Another concern with the new system is its capacity to identify serious problems. "Substandard 
quality of care" (SQC) was redefined to reflect instances in which the nursing home had more 
severe problems in providing quality of care or life. SQC is a very consequential designation 
under the new survey and enforcement systems. Facilities receiving a determination of SQC, in 
addition to any other remedies, lose their author'ity to conduct nurse aide training which, 
consequently, may make the hiring of nurse aides'difficult Because of these major consequences, 
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it is understandable that this designation might be contested by facilities, and surveyors and the 
State survey agencies might be hesitant to incur this conflict. Evidence suggests that States' 
ability or willingness to detect serious .problems, as measured by the proportion of facilities that 
fall into the SQC category, varies considerably. Since the new enforcement provisions became 
effective, about five States have no facilities that are cited for any s:lbstandard care deficiencies; 
an additional four to 10 States cite almost none -- 1 to 2 percent of the facilities within their 
States. Ifa State has cO"1(ded enough surveys, it would be expected that at least ene'(or a fe'.v} 
facilities should properly be designated with SQC. Hence, the extreme situation where no to very 
little SQC is reported most plausibly reflects surVeyor (or State agency) behavior, not true quality 
differences. Under these circumstances, there is some question as to the capacity of the new 
systepl to identifY serious problems, although serious problems may be identified as problems and 
classified on the enforcement grid as less serious. 

. ~ 

Although the pattern of deficiency citations is consistent with the hypothesis that several States 
are not identifYing problems as intended by the July 1, 1995 changes, this external analysis does 
not provide any direct evidence on the appropriateness of problem ide~tification. In contrast, 
field .studies conducted for H,CFA by the Center for Health Services Research and Analysis 
(CHSRA), University ofWisconsin,-. Madison,provide more direct observational evidence that 
supports the more quantified analysis of citation patterns. CHSRA conducted two different types 
of studies, concurrent surveys and survey observations: For concurrent surveys, the CHSRA 
research survey 'teams completed standard, Federal certification surVeys simultaneous with 
recertification surveys being conducted by State survey teams. The survey observations were 
conducted by CHSRA observers who used an observation protocol. The surveys and 
observations were conducted on facilities broadly representative 'of nursing homes in the US, In 
general, the independent CHSRA researchers identified more serious problems as reflected in their . 
scope and severity decisions; in no case did a State survey team. report a higher scope and 
severity. These findings, consistent with the deficiency analysis reported above, indicate that the 
c:urrent survey, as implemented, does not suffi~iently identifY serious problems. 

Since July' 1995, there have been a number of media reports of abuse and neglect of residents in 
specific nursing homes in the U.S. It is difficult to' know if the number of such reports has 
increased since July 1995, although this seems likely.' It is of course possible that the new survey 
and e.nforcement provisions may have improved the outcomes for the average resident, as 
indicated in the research discussed above, and yet failed to protect a few residents from the kinds. 
of egregious violations alleged in the media. Ultimately, it is .difficult to evaluate the media 
allegations without an intensive, fact-gathering inquiry that is more characteristic of a court 
proceeding. Notwithstanding these cautions, we have made alimited effort to look behind some 
of these reports to see if something can be learned about limitations of the current .survey system 
in addressing abuse and neglect. ' . 

Ourassessment of these media reports and other evidence that has l::reen marshaled to assess their 
credibility indicates, first, that malnutrition has been and continues tobe a serious problem for . , ' . 
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many nursing home residents, At present, the survey system does not appear to sufficiently 
address this problem, Second, the abuse of nursing home residents and the potential threat posed 
by hiring of nurse aides with violent, criminal histories may be a serious problem, It is likely that 
the current system under-identifies this problem.' ' , 

3. Correction of Problems 

Finally, there is the question of the effectiveness of the turrent system in correcting problems once 

they are identified. This question of problem correction is difficult to study retrospectively. It is 

also difficult to study without very expensive field work that would make direct observations at 

nursing homes over a fairly long period oftime of what happens after specific problems are 

identified. We had neither the time nor the resources to conduct such an intensive investigation, 

We have, however, addressed this question by asking if the central mechanism of the survey 


, process fOf'correcting identified problems, Plans of Correction (POCs), 'resulted in real behavioral 

change on the part of providers or just paper compliance. Some assessment' of this question was . 

obtained from a modified ethnographic effort to collect and describe data collected from intensive 

interviews with representatives from a sample of 20 facilities who have had problems - often 

serious - cited under the new surv~y and enforcement systems. 


We found evidence for both failure and success of the POC as an effective mechanism for problem . 

correction. One example of failure was the frequently' reported actions of facilities to provide in­

service training to staff to correct identified. problems. In the cases examined, there was no 

evidence bearing on the content and quality of the instruction, very high turnover of staff, and in 


. one instance, a claim by a service union representative that'workers were asked to sign an. 
attendance sheet for an in-service they diq not actually attend, On the more positive side is the; 
example of a rural facility for which the survey team found substandard, deficiencies. As a result 
of the required POC, the facility implemented a proactive means of resident behavioral 
monitoring, including meetings every two weeks of an interdisciplinary team to review any 
instances of individual resident behavior or resident interaction that warranted attention. The 
facility also implemented another team to review any reported falls and incidents involving 
residents on a .:ekly basis. While observing in the facility, the data collector witnessed this team 
in action during their weekly review. The incident review team is a self-directe~ effort that was 
still in place nine months after it was implemented. The other related improvement was that the 
admissions staff was more consistently completing accurate and comprehensive screening of any 
prospective residents. 

.Conclusions 

A wide variety of evidence has been arrayed that bears on the three broad strategies for ensuring 

nursing home quality that Congress asked us to assess: 
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• 	 With respect:to granting deeming authority (the most likely organization to perform this 
function being JCAHO),evidence indicates that as presently structured, offering the deeming 
option to facilities would place many residents at serious risk. In contrast, the HCF A survey 
as typically implemented with its flaws,i.dentifies many serious problems, allows less time for 

. problems to remain uncorrected, and verifies compliance by anactualrevisit as compared to . 
JCAHO. 

• 	 Ari assessment ofthe second strategy, various regulatory incentives and non-regulatory 
nursing home quality improvement initiatives, provided little to no evidence that these efforts 
are effective and could supplant the normal survey process. At best,.we would have to 
conclude that the evidence is not in. 

• 	 With respect to the third strategy, the existing ~ystem ofsurvey and certificati~n, evidence 
was produced that the OERA '87 reforms implemented in October 1990 resulted in. improved 
resident outcomes. Also, there is 'some suggestive but inconclusive evidence that the more 
recent enforcement provisions res).llted in improvements in resident outcomes, although many 
of the enforcement processes we examined are not working as intended. There is a concern 
that several States never or very rarely cite a SQCdeficiency. 

The evidence examined in this study is supportive not oniy ofregulation as the primary bulwark 
for quality assurance, but of enforcemt;nt needing to be more vigorously applied among the 
States. Alth~ugh a thorough discussion of possible solutions t6 redress the problems in the 
Federal survey and certification process is beyond the scope of this report to Congress, the 
Department is currently in the process of identifying improvements to the current system. 
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July 21, 1997 

William J.' Clinton 
President of the United States 
The White House 
1600 Pennsylvania Avenue 
Washington, DC 20500 

Dear President Clinton: 

The National Citizens' Coalition fer N-:JIsing Home Refcl"1:,li:(,NCCNHR), a no~..profit consumer 
organization that defines and achieves quality ofcare and life for nursing home residents, has se'rious concerns 
about proposed provisions in H.R. 2015 -- the House/Senate Conference Budget bill. While we support the 
government's efforts to reduce fraudand,abuse in the health care system and to balance the budget, H.R. 2015 
has the potential to seriously harm the quality ofcare and the quality of life of the nation's Medicare and 
Medicaid beneficiaries. 

1) H.R. 2015 Allows States to Shift Cost-sharing onto Poor Medicaid Beneficiaries: The Senate bill allows 
states to impose ne~v,cost-sharing !equirements on optional beneficiaries in their Medicaid programs. This 
provision would allow'states to' charge b6Aefiei~ies "limited" premiums~' copayinents; deductibles, and "any' 
other charges.'" Beneficiarie~ wh5s~ ihbdn:16 is b~lo\f1'50o/6ofthe poverty levefcoula be charged'up to 3% of 
their income. Beneficiaries ",pose income falls between 150% to 200% of the poverty level could be charged 
up to 5% of their income~ Opti~nahjenefidaries incl4de many senior citizens and people with disabilities 
living in nursing homes. Under C1.1rrent hi"v, 'these people are only allowed to keep $30 of their monthly income 
as a personal needs allowance. These vulnerable people arc already contributing virtually all of their Income 
toward the cost of their health care, but now states could also require them to contribute a percentage of their 
$30. This provision will also negatively impa\,;'t the "medically :Jy," pregnant women receiving Medicaid, 
and other optional beneficiaries who receive a state supplement to their SSI. These beneficiaries, who are 
already spending most of their income on health care or who have little disposable income, will be required to 
share more of their health care costs under the Senate bill. 

" 2) H.R. 2015 Caps Therapy Services Covered by Medicare Part B: H.R. 2015 includes a cap of$1500 on 
therapy services provided to Medicare Part B benefi~iaries. This cap will only allow ,beneficiaries about 30 
visits to their physical and occupational therapists under cunent treatment rates. Many diseases and conditions 
require more than 30 therapy sessions. Ifbeneficiaries are not allowed to receive the basic therapeutic care that 
their disease or condition requires, they are likely to become more dependent on the health care system and 
"mediCally needy." Thus, these beneficiaries are'at a greater risk of needing nursing home care and more costly 
and advanced forms of medical interventions; ,,", ~ " , 
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3)H.R. 2015' H~lrms Access to HealthCare forD~a))y Eligible Peopl~: Cunently, states are r~quired to 
reimburse heatthcare providers at Medicare rates for any services performed on a Medicare/Medicaid dually 
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eligible beneficiary. The Medicare rate is almost always higher than the Medicaid rate, thus giving providers 
more incentive to treat dually eligible people. People who receive both Medicare and Medicaid benefits have 
incomes less than 100% of the poverty level. They are the poorest and sickest of the country's citizens and 
generally have high health care costs. Compared with non-dmilly eligible Medicare beneficiaries? the Health 
Care Financing Administration found that the dual eligible are three times more likely to have incomes below 
$10,000 and twelve times more likely to live in an institution. H.k:'2015 will allow states to pay providers of 
dual eligibles the Medicaid rate instead oftl;le higher Medicare rate. This action will negatively impact access to 
health care for dual eligibles, the very people who need access to health care the most. 

NCCNHR urges you to oppose the above provisions ofH.R. 2015. Please feel free to contact our office 
at (202) 332-2275 to discuss the issue further. Thank you for your attention to this matter. 

:Jit!J)pj 
Griff Hall 

Executive Director 


cc. Christopher Jennings 


