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DRAFT - August 20, 1998 (Final)

DEPARTMENT OF LABOR

Pensio'n and Welfare Benefits Administretion r

29 CFR Part 2520 |

RIN 1210 AAB9

Proposed Amendments to Summary Plan Descrrptron Regulations
AGENCY Pensron and Welfare Benefits Admrnrstratron Department of Labor

ACTION: Notice of Proposed Rulemakrng
SUMMARY This document contains proposed amendments to.the regulatrons
governing the content of the Summary Plan Description (SPD) requrred to be
furnished to employee benefit plan partrcrpants and beneficiaries under the _
Employee Retlrement Income Security Act of 1974, as amended, (ERISA) These
amendments are intended to implement information disclosure recommendatrons of
‘the President’s Advisory Commission on Consumer Protection and Quality in the
Health Care Industry, as set forth in their November 20, 1\997‘repert "Censumer
Bill of Rights and 'Responsibilitie‘s, “ by clarifying benefit, medical provider and other -.
information required to be disclosed in, or as part of,. the SPD of a group health
plan. This document also contains a proposed amendment to repeal the limited
exemption with respect to SPDs of welfare plans providing benefits through
qualified health maintenance organizations (HMOs). In addrtron the Department is
proposing a number of amendments to the SPD content regulation that are intended
to update and clarify the apphcatron of provisions affecting both pension and -
welfare benefit plans. The amendments contained in this document will affect
employee pension and welfare benefit plans, including group health 'plven‘s', as well
as administrators, _ﬁduciaries, participants and beneficiaries of such plans.
DATES: Comments: Written comments concerning the proposed amendments
must be received by [INSERT DATE 60 DAYS AFTER THE DATE OF PUBLICATION ,
IN THE FEDERAL REGISTER]. | - o

Effective date: The proposed amendments contained in this document, if.
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adopted, Will 'be. effective 60 days after publicati‘on of the final rule in the Federal
Register. - | '

Applicability dates: Unless othérwise provided herein, plans will be }equired

to comply with new requirements resulting from the amendments no later than the
earlier of: (1) the date on which the first summary of material modificationé (or
updated SPD) is required to be furnished participants and beneficiéries following the
effective date of the _amend'ment.s' or (2) the first day of the second plan year
beginning after the effective date of the final rule. . : (

ADDRESS: " Interested persons are invited to submit written comments (preferably
three copies)'conéerning the pfoposals herein to: Office of Regulations and |
|nterp'retatio‘nbs, ‘Room N-5669, ‘Pen.siovn and Welfare Benefits Administrétion, Uu.s.
Department of Labor, 200 Constitution Avenue, NW., Washington, DC 20210,
ATTENTION: Proposed SPD Content Regulation's.‘ All written comments should
clearly reference the relevant proposed amendment(s). All submissioné will be open
to public inspedtion in the Public Disclosure Room, Pension and Welfare Benefits
Administration, Room N-5638, 200 Constitution Avenue, N.W. Waéhington, D.C.

FOR FURTHER INFORMATION CON.TA‘CT: .June Solonsky, Office of Re_glfJIations
and Interpretations, Pension and Welfare Benefits Administration, (202) 219-8521.
This is not a toll-free number. ' :

[

SUPPLEMENTARY INFORMATION::
A. Background

Pursuant to ERISA section 101 (a)(1), the administrator of an employee
benefit plan is réquired to furnish a summéry plan description (SPD) to each ,
participant covered under the plan and each beneficiary th is receiving ibenefits
under the plan. Section 102(b) and the Department’s regulation issued vt_‘hereunder,
29 CFR 2520.102-3, describe the information required to be included in ithe SPD.
The SPD is the primary yehidle under ERISA for communicating information to
participants and beneficiaries about their rights, benefits, and obligations under their
employee benefit plans.1. . " ' ' ‘
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The Regulation governing the content of the SPD was first adopted in

1977.2 While this regulation was later amended to implement' changes to ERISA’s

disclosure provisions enacted as part of the Health Insurance Portability and
Accountability Act of 1996 and the Newborhs’ and Mothers’ Health Protection Act
of 1996,3 most of the SPD content provisions have not been modified, upfdated or
otherwise changed since adoption of the 1977 regulation. Since that time there
have been a number of legislative and other changes affecting plans and plan
praotices that, in turn, affect the information necessary for participants and
beneficiaries to understand and. exercise their rights under their plans and under .
ERISA. Taking into account the continuation coverage provisions enacted-under
the Consolidated Omnibus Budget ReconC|I|at|on Act of 1986 (COBRA) and
subsequent amendments the portability, access and renewability requ1rements
enacted as part of the Health Insurance Portability and Accountablllty Act of 1996 |
(HIPAA), the mental health parity provisions enacted as part of the Mental Health
Parity Act _of 1996, the requirements of the Newborns’ and Mothers’ Health
Protection Act of 1996, and the growth of-managed care programs and practices, .
some of the most significant changes have taken place with respect to group health
plans. : ‘
| - A

In addition, the President’s Advisory Commission on Consumer Protection
and Quality in the Health Care Industry (the Commission), in its November 20,
1997 report entitled “Consumer Bill of Rights and Responsibilities,” made a number
of recommendations intended to enhance disclosure of health care plan and other .
information. In res‘ponse to the Commission’s report, the D'epartment of Labor
identified various regulatory actions that could be taken to implement the
Commission’s recommendation in the area of information disclosure. FoIIowmg the
Department s response, the President issued a memorandum to the- Department
directing it to “propose regulations that require ERISA health plans to ensure the
information they provide to pIan participants is consistent Wlth the Patlent Bill of
Rights.”4

As discussed below, this document contains a number of proposed
amendments to the regulations governing the content of summary plan ;
descriptions,l specifically, 29 CFR 2520.102-3 and 2520.102-5, that, consistent

[
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~ with the Department‘s commitment are intended to implement the Commiesion’s
re'commendations for improved information disclosure by group health planvs as
well as- generally update the SPD dlsclosure requrrements for both welfare and
fpensron plans. '

~ B. Amendments Rel”ating,,to the “Consumer Bill of Rights an'dResponsibilities”

One of the eight principles set forth in the “Consumer Bill of Rights *and
Responsrbrhtles is the rlght of individuals to- receive accurate easily understood
information about thelr health plans, professionals and facilities. While the
Department does not have the. authority under ERISA to mandate drsclosure of all
of the information dentlfled by the Commission in their report, the Department '
does have the. authorlty to establish standards governing the style format and
content of the SPD, which is the primary vehicle through whrch plan benefit and
other information is commumcated to participants and beneficiaries. Consistent
with the Commission’s recotmmendation that health care information be
communicated in an ‘easily understood manner, both ERISA and the Department’s
regulatlons currently require that SPD information be communicated in a manner
calculated to be understood by the average plan participant and suffrcrently
accurate and comprehensrve to reasonably apprise such partrcrpants and
benefrcrarles of thelr rights and obhga’uons under the plan.5 The Department
believes these standards serve to further the Commission’s recommendations
without modification or amendment at this time. The Department, however, has
concluded that the SPD regulations should be amended to clarify the required
disclosure by group health plans in their SPDs of various categories of information
identified by the’ Commissién and to ensure that all partieipants and beneficiaries,
without regard to. Whether they are covered by a Federally quahfled HMO are
. provided health plan lnformatron consistent w1th the SPD requrrements

In responding to the ‘Cem,missien’s recommendations, the Department .
indicated that it could propose amendments to the: SPD.regulations to ensure that
all participants and beneficiaries in groupheaith plans are provided, censistent Witn,
the Commission’s recommendations, clear and understandable information
concerning: benefits and limits on coverage; the extent to which preventlve
services are covered ‘whether, and under what cnrcumstances coverage is provided



T=0057530 WPD

Page 5]

i

r.

for existing and new drugs; whether, and under what circumstances, coverage is

provided for tests, devices, and procedures; provider network composition;
coverage of out-of-network services conditions, if any, for access to speciality

medical care; conditions, if any, applicable to urgent care: and preauthonzatlon and

utilization review procedures. The Department also indicated that it could amend

" the special rules, at § 2520.102-5, governing the disclosure of plan rnformatron by
' certain health maintenance orgamzatnons (HMOs) to improve the rnformatlon

. furnished participants and beneflcrarles '

1. Changes to the SPD content reqUirements.

In order to tmplement the Department’s response to the Commrssron s
recommendations, the Department is proposing to amend paragraph {j) of.
§2520.102-3 to add a new subparagraph (3) clarrfymg the information that must
be included in the SPD of a group health plan, within the meaning of section

733(a).6 Paragraph (j) generally provides that the SPD of an employee be‘neﬁt plan

must describe ”[tlhe plan’s requirements respecting eligibility for participation and

for benefits.
benefit plans, the SPD must also include a “statement of the conditions pertaining

Subparagraph (2)vof paragraph_(j} provides, in the case of welfare

to eligibility to receive benefits and a description of the benefits.” That -
subparagraph also provides that Where a plan provides an extensive schedu!e of
 benefits, only a general descnptron is required if reference is made to detalled
schedules of benefits which are ava:lable without costs to any partrmpant or
benefrcrary who so requests '

It is the view of the Department that the information de.scrirb_ed in the new
paragraph (j}{3) is currently required to be disclosed through the SPD under

paragraph (j)(2), and that most group health plans in fact disclose such mformatren '

to partrcrpante and beneficiaries in, or as part of, the plan’s SPD. Nonetheless the
Department believes that, in view of the Commrss;on s report and - ‘
recommendations, the amendment proposed herein adding a new paragraph (iH3)is
necessary to remove any ambiguity as tovthe required disclosure of such
information. Specifically, paragraph (j)(3) provides that the,SPD’,of a group health
plan shall describe: (A) any cost-sharing provisions, including premiums,
deductibles, coinsuranee, and copayment amounts for Whi'ch the participant or "
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beneficiary will be responsible;.(B} any annual or lifetime caps or other limits on
benefits under the plan; (C) the extent to which preventive services are coVered '
under the plan; (D) whether, and under what circumstances, existing and new
drugs are covered under the plan; (E) whether, and under what circumstances,
coverage is provided for medical tests, devices and procedures; (F) provisions
governing the use of network providers, the composition of the provider network
and whether, and under what circumstances, coverage is provided for
out-of-network services; (G) any conditions or limits on the eelection of primary
care providers or providers of speciality medical cere; (H) ény cond‘itions‘ or limits
applicable to obtaining emergency medical care; and (l). any provisions requiring
preauthorizations or utilization review as a condition to obtaining a benefit or
service under the plan. |

Paragraph (j)(3) further provides that, in the case of plans with prO\)ider

networks, the listing of providers may be furnished to part|C|pants and benef|c1ar|es _

as a separate document, provided that the SPD contains a general descrlptlon of .

the provider network and indicates that provider lists are furn_lshed, without charge,

in a separate document.

With regard to the disclosure of preauthorization and utilization review
procedures, the Department is proposing to amend paragraph (s) of § 2520.102-3,
that currently requires a description of the plan’s claims procedures, to clarify that
the required description of procedures governing claims for benefits A'includes in the
case of a group health plan, any procedures for preauthorlzatlons approvals, or
utilization review. It is the view of the Department that a plan is not precluded from
furnishing a description of the plan’s claims procedures as a separate document
that accompanles the plan’s SPD, provided that the descrlptlon otherW|se satlsfles
the style and format requ1rements of 8§ 2520 102-2.

2. Repealing the limited exceptlon for SPDs of pIans providing beneflts through
a Federally qualified HMO. _

The Department is proposing to repeal 8 2520.102-5, which prev’fides that
SPDs of welfare benefit plans which pfovide benefits through a qualified HMO, as
defined in section 1310(d) of the Public Health Act, 42 U.S.C. 300e—9(d),I are not.
required to include the information described in §8 2520.102-3(j)(2), (1), (g} and (s)
provided certain conditions are met. The Department believes that, in §/iew of the
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legislative and other changes affecﬁng the operation of group health plans 'since the -
adoptlon of 8 2520 102 5in 1981, 7 the information requnred to be disclosed
through the SPD and summaries of changes thereto are as important to part!crpants
and beneficiariés electing coverage through a qualn‘led HMOQO, as deflned in§

1310(d) of the Public Health Act, 42'U.S.C. 300e 9(d), as any other employee
benefit plan participant or benefICIary

C. Othelr Amendments_ReIati‘ng to the SPD Centent Requirements

The following amendments are intended to update the SPD content.
regulations, § 252(3.102-'3, to reflect ’legisleti've and other changes that have taken
place since adoption of the regulations. The amendments are discussed below
paragraph by paragraph in the o‘rder' in.v‘\éhich'they appear in the fe'guletion.

1. § 2520.102-3(d) — Type of Pension and Welfare Plan.

Paragraph (d) of § 2520.102-3 requires plan administrators to speeify in the
summary plan descriptioh the type of welfare or pen‘sion plan they admini‘ster. The
regulatibn.provides examples of types of pension and welfare plans. Due to the
fact that participant and beneficiary rights and obligations may be substantially

- affected, in the case of pension- plans by whether their defmed contnbutlon
pension plan is intended to comply with ERISA section 404(c) and, in the case of
welfare plans, by whether the plan is a group health plan subject to HIPAA, inan
effort to update the regulation, the proposal,woul‘d amend paregl;aph (d) to include
refetenees to ERISA section 404(c) plans and ‘group health plans as defined in
ERISA section 733(a). While the Department’s regulation at §
| 2550.404c¢-1 (bH2)i)(B )( )(i} already requwes participants and benef:cuarles to be
provided with an explanation that the planis intended to constitute a plan described
in ERISA section 404(c), the Department intends to emphasize plan administrators’
notification responsibilities by including the reference to ERISA section 404{(c) plans
in paragraph (d) of § 2620.102-3. ;

2. § 2520.102-3(j) - Eligibility for Participation and Benefits.

In addition to the above diScu'ssed amendment of paragraph (j) of 8
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2520.102-3 relating to grbup health pIané, the'-Departmeht is proposing to. amend
paragraph (j)(1) to require that the SPD of a pension plan include either a '
description of the plan’s procedures governlng qualified domestic relations order
(QDRO) determinations or a'statement |nd|cat|ng that participants and benef|C|ar|es
can obtain, without charge, a copy of such procedures from the pIan adm|n|strator
Similarly, the Department is proposmg to amend paragraph (j)(2) to require that the .
SPD of group health plans include either a description of the plan’s procedures
governing qualified medi,ca| child support order ((-)MC.SO) /determinations or a /
statement indicating that participa.nts and beneficiaries can obtain, without charge,
a copy of such procedures from the plan.8 If an SPD contains a description of the
procedures governing QDRO determinations, in the case of a pen"silon»plan,f or. _
QMCSO. determinations, in the case of a group health plan, the d'escriptioh should
include information sufficient to enable prospective alternate payees and alternate
recipients to exercise their rights. The Department belleves that part|C|pants and
beneficiaries should be aware that procedures exist for maklng such determinations
and that the most appropriate vehicle for communlcatlng information about the

procedures is through the SPD.

3. § 2520.102-3(l) — Plan'Terminations and At:thority To Eliminate Benefits.

Paragraph (I) of § 2520.102-3 requires pension and welfare benefit plan

admlnlstrators to include in their SPDs a statement clearly ldentlfylng C|rcumstances

which may result in dlsquallflcatlon |neI|g|b|I|ty, or denial, loss, forfeiture or
suspension of any benefits that a participant or beneficiary mlght otherW|se
reasonably expect the plan to provide on the basis of the description of benefits
required by the SPD regulations. In 1984, the Department issued - ERISA' Technical
Release 84-1 setting forth the Department’s view that a plan termination.is a
circumstance which may result in the denial or loss of benefits that a part_icipant or

. beheficiary might otherwise reasonably expect to receive under a plan such that

plan administrators, pursuant' to § 2520.102-2 and § 2520.102-3(l), must include
in their SPD information concerning the provisions of the plan which relate to the
termination of the plan. . ' '

It is the Department s view that paragraph (l) currently requrres the dlsclosure '

of information concernlng the C|rcumstances under which the plan can. be amended
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to reduce or eliminate benefits. To eliminate uncertainty, however, the Department
is preposing to amend paragraph (l) in order to incorporate the principles of
Technical Release 84-1 in the SPD content regulation, as well as clarify the
application of those principles to the plan amendments. These changes serve to
codify the principles of Technical Release 84-1, thereby, providing more effective
notice to plan administrators, participants and beneficiaries, and others regarding
the information required to be included in the SPD.9 | |

Specifically, the Department proposes to add to the end of paragraph (I) the
requirement that plan administrators include the follewing: (1) a summary of any
plan provisions governing fhe authority of the plan sponsor or others to terminate
the plan or eliminate, in whole or in part, benefits under'the plan and the
circumstances, if any, under which the plan mlay be terminated and under which
benefits under the plan may be amended or eliminated; (2) a summary of any plan
previsions governing the benefits, rights and obligations of- participants and
beneficiaries under the plan on termination of the plan or amendment or elimination
of benefits under the plan, including in the case of an employee pension benefit
plan, a surnmary of any provisions relating to the accrual end the vesting of pension
benefits under the plan upon termination of the plan; and (3) a summary df any plan

© provisions governlng the allocation and disposition of assets of the p|an upon
termination of the plan. '

The Department notes that, in accordance with the general SPD format
requirements of 8 2520.102-2(b), any description of an exception, "Iimitat;ions,
reductions or other restrictions -- which, in the Department’s view includes plan
amendment and termination provisions -- must not be minimized, rendered obscure
or otherwrse made to appear unlmportant

4. § 2520.102-3(m) — PBGC Coverage.

Under § 2520.102-3(m)(2), plans with benefits insured under Title IV are
reqmred to indicate that fact in- their SPD along with a summary-of the pénsion
benefit guaranty prOV|S|ons of Title IV and a statement |nd|cat|ng that further
information on the provisions can be obtained from the plan administrator or the
Pension Benefit Guaranty Corporation _(PBGC)‘. An SPD is deemed to meet the |



Page 10}

requirements of paragraph {m}(2) if it includes the model statement set forth in‘,
paragraph (m)(3). The Department is proposing to amend the model statement
contained in paragraph (m)(3), in aCCOrdance with changes provided'by the PBGC,
to more-accurately reflect the benefrts guaranteed under Title IV, as well as update
the information. relatlng to the PBGC.

5. § 2520.102-3(0} -- “Cutback” Provisions/COBRA.

" Paragraph (o) of § 2520.102-3 requires that certain pension plans electing
use of the “cutback” rule of Internal Revenue Code Revenue_ Ruling 76-378 include -
information concerning the application of such election in the SPD. The
Departmént understands. that the referenced "cutback” rule has little, if any, current
,application Accordingly, the Department is proposi ng to amend paragraph (o} t
ehmrnate the drscussron of the cutback” rule.

.' The Department is furthar proposing to address in a new par‘agraphi{ ) the
requirement that partrcnpants and beneficiaries in group health plans subject to the
“continuation coverage provisions of COBRA be provided information ‘concerning
their rights and obllgatrons under those provrsrons It is the view of the Department
that the SPD of group health plans, within the meanlng of section 607(1 ), subject
to the continuation coverage provisions of COBRA, must descrlbe the rlghts and
responsrbrlrtles of participants and other * quahfred beneflcrarres” (as defined in
ERISA section 607(3)) under such provisions. ERISA section 606(a)(1) also
requires that group health plans, within the meaning of section 607(1) of 'ERISA,
- provide, at the time of commencement of .coverageonder the plan, a notice to each
covered employee and his or her spouse informing them of their rights under the
COBRA continuation coverage provisions. It is the view of the Department that the
disclosure obligation under section 606(a}(1) will be satisfied by furnishing to the
covered employee and spouse, at the time of commencement of coverage, an SPD
that includes the required COBRA continuation coverage'desoription!‘lo

Specifically, paragraph (o), as amended, would require group health plans
subject to the COBRA continuation coverage‘provisions to describe the rights and
obhgatrons of partrcrpants and beneficiaries with respect to continuation coverage
provrdrng, among other thmgs mformatron concermng qual fying events premrums
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notice and election requirements and procedures, and duration of coverage'. _
6. § 2520.102-3(q) -- ldentity of Funding Mediumﬂnterim Amendment.

On April 8, 1997, the Department published an amendment to paragraph (q)
of § 2620.102-3 , implementing statutory changes to SPD disclosure requirements
enacted as part of the Health Insurance Portability and Accountabiiity Act of
1996.11 This amendment is intended to ensure that SPDs clearly inform
participants and beneficiaries about the roie of insurance issuers with reSpect to
their group health plan, particularly in those cases where the plan is self-funded and ’
an insurer is serving as a contract administrator or claim payors, rather than an
insurer. Although thia notice of proposed rulemaking does not propose any change
to paragraph (q),-the Department intends to publish. one consolidated final.rule =
covering the proposals published in this document and the portrons of the' April
1997 interim rule that address SPD content requrrements

7. § 2520.102-3(t) -- Statement of ERISA Rights.

Under. paragraph (t) of § 2520.102-3(t), the requirement to furnish
partlc:lpants and beneficiaries with the statement of ERISA rights described in
section 104(c) of the Act is satisfied by provudmg the model statement set forth in
paragraph (t)(2) or a statement prepared by the plan containing the information in

‘ the model statement. The Department is proposmg to amend paragraph (t}(2) to
improve and update the model statement. Specifically, the Department:is A
proposing to amend the model 'statement to incorporate references to participant
rights under the COBRA continuation coverage and the portablilty provisions of
Parts 6 and 7, respectively, of ERISA, added to ERISA since the publrcatlon of
statement of ERISA rights in 1997. The Department also is propoaing to extend to

_all employee benefit plans the model statement changes applicable to group health
plans as a result of amendmenta enacted as part of the Health. Insurance Portability
and Accountability Act of 1996. In general, these changes to the statement of
ERISA rights resulted in the addition of a sentence directing participants:and
beneficiaries who have questions about the statement of rights or their rights under
ERISA to the nearest office of the Pension and Welfare Benefits Administration,
U.S. Department of Labor, or the Division of Technical Assistance and lnquiries,
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Pension and Welfare Benefits Administration, in Washington, D.C.12 The .
Department believes the information included in the revised statement will benefit
~participants and beneficiaries of both pension and welfare plans generally, as well
as group health plans. Other changes to the statement include: modifying the
reference of "up to $10_O a day” to "up to $110 a day”, reflecting the fact the civil
monetary amount under ERISA section 502(c)(1) has been increased to take
inflation into account, as required by the Debt Collection Improvement Act of
1996,13 clarifications to the language discussing the types of documents @
participants and beneficiaries have the right to examine‘a'nd receive 'copies“upon
request, and the addition of a sentence indicating that issues involving the. qualified
status of domestic relations orders and medical child support orders may be
pursued in Federal court. o ‘ ' |

8. §2520.102-3(u) -- Newborns’ and Mothers’ Health Prbtection Act Di‘s.'clo_sure.

On April 8, 1997, the Depértment'published, in the Federal Register (62 FR
16979) an interim rule setting forth information required to be disclosed in the SPD
concerning the provisionsiof the Newborns’ and Mothers’ Health Protection Act of
1996 (NIVIHPA). The Department, in response to concerns about the adequacy of
the information currently required to be disclosed pursuant to paragraph (u) of §
2520.102-3, is publishing in the “rules and regulations” section of today’s Federal
Register an interim rule expanding the information required to be disclosed in the"
SPD c'bncerning the NMHPA provisions. »

D. Effective Dates

The Department is proposing to make the amendments contained herein |
effective 60 days after publication of the final rule in the Federal Register; In
general, the Department believes that the information delineated in paragraphs
(i)(3), applicable to group health plans, and (I} of § 2520.102-3 is currenﬂy required
to be disclosed under the current disclosure framework ‘o‘f ERISA. Accor,dingvly, the
Department views the proposed addition of the new paragraph (j)(3) and the
amendment of paragraph (I} as clarifications of existing law, rather than new
disclosure requirements. Other amendments proposed herein may result in new
"disclosure obligations. With regard to these amendments, the Department is -
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‘proposing to require plans to comply with the new requirements no later than the’

earlier of: (1) the date on-which the first summary of material modification (or

updated SPD) is req'uired ;co be .furnished participants and beneficiaries following the

effective date of the amendments or (2) the first day of the second plan year
beginning after the effective date of the final rule. . ' :

E. Request fer Comments

The Department.invites interest persons to submit written c'omment‘s on the
amendments contalned herein. Comments (preferably three copies) should be
submitted to: the Offlce of Regulations and Interpretations, Room N-5669; Pension
and Welfare Beneflts Admlnlstratlon U.S. Department of Labor, 200 Constltutlon
Avenue, N.W. , Washington D.C. 20210 ATTENTION: Proposed SPD Content
Regulations: Comments must be submitted no later than [INSERT DATE 60 DAYS
AFTER DATE OF PUBLICATION IN THE FEDERAL REGISTER] All submissions W|II
be open to public inspection in the Public Disclosure Room, Pension and Welfare '
Benefits Administration, Room N- 5638, 200 Constitution Avenue N.W.,

Washington, D.C. - _ .

Economic Analysis Under Executive Order 12866

Under Executive Order 12866, the Department must determine whether the

- regulatory action is “significant” and therefore .subject to the requirements of the

Executive Order and subject to review by the Office of Management and Budget
(OMB). Under section 3(f), the order defines a ”significant' regulatory acti,b_n” as an
actio.n that is I'ike.ly to result in a rule: (1) having an annual effect on the economy
of $100 million or more, or adversely and materially affecting a sector of the
economy, productivity, competition, jobs, the environment, public health or safety,
or State, local or tribal governments or communities (also referred to as
“economically significant”); (2) creating serious inconsistency or otherwise

interfering with an_actibn taken or planned by another agency;' (3) materially altering

the budgetéry impacts of entitlement grants, user fees, or loan progra'ms or the
rights and.obligations .of recipients thereof; or (4) raising novel legal or po‘licy issues
arising out of legal mandates, the President’ s-priorities, or the pr|n0|p|es set forth in
the Executrve Order '
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Pursuant to the terms of the Executive Order, it-has been determined that
this action is consistent with the President’s priorities with respect to ensuring that
all participants in group health plans recelve understandable information about their
plans, as described in the Commission’s ‘Consumer Bill of nghts and
Responsibilities. To avoid underestimating of the burdens attributable to this
regulation, and as more fully explained\b‘elow, the Department used assump‘tions
designed to result in cost estimates that repres‘ent the maximum potential impact of
the proposal. This regulatory actlon as a result, is being treated as having an ‘
economic effect exceeding $100 m|II|on in_the year 2000. Therefore, this notice is

“significant” and subject to ONIB review under Sections 3(f)(1) and 3(f)(4) of the
Executive Order ‘

Therefore, consistent with the Executive Order, the Department has
undertaken to assess the costs and beneflts of this regulatory action. The ‘

. Department’s assessment, and the analysis underlying that assessment, is detalled

following the discussions of the Regulatory Flexibility: Act and the Paperwork
Reduction Act. ‘ '

Although the requirements of the proposal are generally cIari‘fications of
rather than additions to the reqU|rements of the existing regulation, it is believed
that the variety of clarifications in the proposal will cause many plan administrators
to reevaluate and revise existing SPDs For purposes of this analysis, it has been
assumed that all plans W|I| add to‘or otherW|se modify the- content of the|r SPDs
and distribute them to partrcrpants by the end of calendar year 2000 as a: result of
this proposal. Expenses assocrated with the preparat|on and distribution of these
additions and revisions substantlally constitute the estimated cost of the proposaI

The Department estimates the cost of the revisions implemented by this
proposal to be $37 million in 1999, $176 million in 2000, falling to $15 million in

2001, and thereafter increasing or‘decreasing only in proportion to participation.

The peak costs in 2000 reflect the preparation of 535,000 different SPDs

desoribing 2.4 million pension‘and welfare plans and the distribution of those SPDs

to 107 million participants. As noted above, the Department belleves that these

4

estimates are conservatlvely hlgh 14
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The proposed regulation wil'l assist plan. administrators to meet their: statutory
_disclosure obligations. The proposed regulation W||| also assure that partlmpants
have better access to more complete information on the|r benef:t plans. Such -
information is important to participants’ ability to understand and secure their rights
under their plans. Better information will also enable participants to derive‘more :
value from their benefit plans, and will Iead both participants and plan sponsors to
make more economically efficient decisions regarding benefit plans. This enhanced
valueand efficiency from better information, along with the clarified guidanee to
»plan;administrato'rs, constitute the benefits of the regulation. '

There is wide-spread agreement that the market for heel‘th 'care can be
improved if purchasers, consumers, and patients are provided with better
information. In an analysis of the Consumer Bill of‘Rights conducted for the
Commission, the Lewin Group15 notes that there is currently considerable
information 'being collected which is not routinely passed on to consumers. For
instance, information reported through a private—aecreditetion survey or eollectedby
a large purchaser may not be available to individuals to help them make decisions.
The proposed SPD regulations would ¢larify the requirement that certain types of
information, such as provider network composition:and utilization review .
procedures, be provided in the SPD. L '

According to Lewin, the collection and dlssemlnatlon of this type of
information will foster value-based purchasmg The information dlsclosure
requirements contained in the revised SPD regulations will also‘assnst employees in

~ choosing health plan options that best meet their needs. According to Lewin, such
~empowerment “may lead to increased satisfaction” and may “improve consumer

i

confidence in the health care system.”

Lewin and others assert that information disclosure will aid in the
development of an efficient, competitive market. While some have argued that the
lack of "perfect information will hamper the usefulness of mformat!on to
consumers, there is strong evidence from other markets (e.g., the securities and
investment industry) that indicates basic information disclosure 'requirements such
as the one contained in the revised SPD regulation will help to improve theq‘ua_lity
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of information available to consumers over time.

Equally important, 'informa_tion'disclosure under the proposed SPD regulation,-
if combined with additional disclosures pertai'ning to'plan and provider performance
and with other health system reforms that promote efficient, competitive choices in
the health care market, could y|eId redoubled beneflts Lewin points out that such
reformed systems, as exemplified by CaIPERS and other examples of privately
sponsored “managed competition,” have successfully reduced health care inflation,
producing savings that dwarf the cost of this proposed SPD regulation and other
pro-competitive reforms. S ‘ |

The Departmen.t believes, therefore, that the benefits of this proposed
regulation will substantially outweigh its costs. The disclosures it describes are a
component of evolving legislative, regulatory, and voluntary pnvate reforms that
together are. aIready improving health care market eff|C|ency

Regulatory Flexibility Act’

The Regulatory Flexibility Act (5 U.S. C 601 et seq.) (RFA) |mposes certain
'reqU|rements with. respect to Federal rules that are subject to the not|ce and .
comment requirements of’ section 553(b) of the Administrative Procedure Act (5

. U.S.C. 551 et seq.) and which are likely to have a significant economic impact on a
substantial number of small entities. " If an agency determines that a proposed rule
is likely to have a significant economic impact on a substantial number of small
entities, section 603 of the RFA requires'that the agency present an initial
regulatory flexibility anaIyS|s at the time of the publication of the notice of proposed
rulemaking descrlblng the impact of the rule on small entities, and seeklng publlc _
comment on such impact. SmaII entities |nclude small businesses, organlzatlons
and governmental jur|sd|ct|ons

‘For purposes of analysis under the RFA, PWBA proposes to continue to
consider a small entity to be an employee benefit plan with fewer than 1bO
part|C|pants The basis of this definition is found in section 104(a)(2) of ERISA,
which permits the Secretary of Labor to prescribe S|mpI|f|ed annual reports for.

: pensron plans which cover fewer than 100 participants.. Under section 104(a){3),
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the Secretary may also provide for simplified annual reporting and disclosure if the
statutory requirements of part 1 of Title | of ERISA would otherwise be
inappropriate for welfare benefit plans. Pursuant to the authority of section
104(a)(3), the Department has previously issued at 8§ 2520.104-20, ' _
2520.104-21, 2520.104-41, 2520.104-46 and 2520. 104b 10 certain S|mpI|f|ed
reporting prOV|S|ons and limited exemptions from reportlng and disclosure
requirements for small plans, including unfunded or insured welfare plans coverlng
fewer than 100 participants and which satlsfy certain other requirements.

Further, while some large employers may have small plans, in generél, ‘most
small plans are maintained by small employers. Thus, PWBA believes that
-assessing the impact of this prdposed rule on small plans is an appropriate
substitute for evaluating the effect on small entities. The definition of small entity
considered appropriate for this purpose differs, however, from a definition of small
business which is based on size standards promulgated by the Small Business
Administration (SBA) (13 CFR 121.201) pursuant to the Small Business-Act (5
U.S.C. 631 et seq. ). PWBA therefore 4requests comments on the appropriateness
of the size standard used in evaluating the impact of this proposed rule on small °
entities.

On this basié, h"ovil'eve'r, PWBA has preliminarily determined that this rule will
not have a significant economic impact on a substantial number of small entities.
In support of this determinatioh, and in an effort to provide a sound basis ffor.this
conclusion, PWBA has considered the elements of an initial regulatory. flexibility
analysis in the discussion which follows.

This regulation '_applie-s_ to all small empldyee benefit plans’covere_d by ERISA.
Employee benefit plans  with fewer than 100 participanté include 6_29,00‘C') pension.
~ plans, 2.6 million health plans, and 3.4 million non-health welfare .plans (mainly-life
and disability insurance plans). '

The proposed regulation amends the Department’s existing SPD. regulation,
“which impleménts ERISA’s statutory SPD requirements. Both ERISA and.the
- existing regulation require ‘plans»to provideSPDs that include certain information
and adhere to certain fo"rmats‘to participants according to statutory schedules. The '
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compliance requirements assumed for purposes of this proposed regulation consist
of revising SPDs consistent with the proposed regulation’s requirements and v
distributing them to participants consistent with the proposed regulation’s assumed

effective date.

v The Department believes that revising an SPD requires a combination of
professional énd clerical skills. ' Professional skills pertaining to. employee benefits
law and plan design and administration are needed to draft language for inclusion in
an SPD, while clerical skills are needed to type, assemble and format SPD .
materials. Distributing SPDs requires clerical skills to reproduce the materials and.
to mail or electronically transmit materials to participants. '

The Department estimates that the cost to small plans of complying with the
proposed regulation will amount to $16 million in 1999, $42 million in 2000, and
$3 million in 2001 and subsequent years, changing thereafter only in proportion to

plan participation.

The peak year cost 6f $42 million in 2000 consists of $13 million to prepare
460,000 unique SPDs describing 2.3 million plans, and $29 million to distribute
these SPDs to 23 million participants. These costs amount to $18 per affected
small plan and $1.81 per affected small plan participant.

The costs are modest in large part because the features of the large majority
of small health and other Welfare plans are.chosen from a finite menu of products
offered by insurers and HMOs. The insurers and HMOs prepare the large majority
of SPD material, describing their small plan products, and provide that material to
their small plan customers. Thus, the cost of preparing a relatively small number of
uniqué SPDs is spread thinly over a far larger number of small plans. ' A

The basis of these estimates is expléined below, following the discussion of

the Paperwork Reduction Act.
Paperwork Reduction Act -

The Department of Labor, as part of its continuing effort to reduce
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paperwork and respondent burden, conducts a preclearance consultation program 4
to provide the general public and 'FederaI'agencies with an opportunity to comment
on proposed and continuing collections of information in accordance with the |
Paperwork Reduction Act of 1995 (PRA 95) (44 U.S.C. 3506(c)(2)(A)) This helps
to ensure that requested data can be provided in the desired format, reporting
burden(time and financial resources) is minimized, collection instruments are clearly
understood, and the impact of collection requrrements on respondents can. be
properly assessed.

Curre:ntly, the Pension and Welfare Benefits Administration is soliciting
‘comments concerning the proposed revision of the information collection request
(ICR) included in the Proposed Amendments to Summary Plan Descrrptron
Regulations. A copy of the existing ICR may be obtained by contacting the office
listed in the addressee section of this notice. This proposal.would modlfy the
eX|st|ng ICR, which is also revised pursuant to the Interim Rule Amending Summary
Plan Description Regulation (Interim Rule)16 also pubI|shed in today’s Federal
Register.

- The Department has submitted a copy of the proposed information coIIect|on
as modified by the Interim Rule Amending Summary Plan Descr|pt|on to OMB in
accordance with 44 U.S.C. 3507(d) for review of its information collections. The
Department has requested emergency cIearance for that port|on of the ICR which is
changed by the Interim Rule specn‘rcally, the SPD disclosure provision concernrng
hospital lengths of stay in connection with childbirth for a mother or newborn child.
TheDepartment and OMB are particularly interested in comments that:

- Evaluate whether the proposed collection of information is necessary for the
proper performance of the functions of.the_"agency,' including whether the
information will have practical utility; -

- Evaluate the accuracy of the agency’s estimate of the burden of the
proposed coIIect|on of |nformat|on |ncIud|ng the validity of the methodo|ogy

and assumptions used;

. * Enhance the quaIity, utility, and clarity of the information to be collected,;
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andv

Mlnlmlze the burden of the collectlon of information on those Who are to
respond, |nclud|ng through the use of approprlate automated, electronlc
mechanical, or other technological collection techniques or other forms, of

. information technology, e. g permlttlng electronlc submission of responses

Comments should be sent to the Office of Information and RegUIato:fy
Affairs, Office of Management and BudQet,'Rbom 10235, New Executive Office
Building, Washington, D.C. 20503; Attention: Desk Officer for the Pension and
Welfare Benefits Administration. AIthougjh comments'm’ay be submitted fhrough
[insert date which is 60 déys after date of publicati‘on in the Federal Register], OMB
requests that comments be received within 30 days of publication of the Notice of
Proposed Rulemaking to ensure their consideration. ' '

ADDRESSEE (PRA 95): Gerald B’. Lindrew, Ofﬁce of Policy and .Résearch, U.s.
Department of Labor, Pension and Welfare Benefits Administration, 200 |
Constitution Avenue, NW, Room N-5647, Washlngton D.C. 20210. Telephone
-(202) 219-4782; Fax: (202) 21 9-4745. These are not toll-free numbers.

SU‘PPLE.MENTARY INFORMATION:

I.  Background: Pursuant to ERISA sectibn 101(a)(1), the administrator of an
employee'bene'fit plan is required to furnish-a-Summary Plan Description (SPD) to

" each participant covered under the plan and each beneficiary who is receiving
benefits under the plan. The SPD is required to be written in a manner calculated
to be understood by the average plan p‘arti'cipant, and must be sufficiently
comprehensive to apprise the plan’s partiCipants and beneficiaries of their ‘rights
and obligations-under the plan. To the extent that there is a material modification
in the terms of the plan or a change in the information required‘ to be included in the
SPD, ERISA requires that the adminiétrator furnish participants covered under the |
plan and beneficiaries receiving benefits with a summary of such changes.

ERISA section 102(b) desgribeé the types of information specifically required
to be included in the SPD. The Department has previously issued guidance
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concerning the required contents of 3ummary plan describtions in regulatiohs af 29
CFR 2520.102-3. '

Il.  Current Actions:. As described in this preamble, the proposed revisions to §
2520.102-3 would modify the required contents of summary plan descriptions in a
numbér of ways that may be expected to affect the nature and burden of the
information collection under PRA 95. The proposal includes amendments to §§
2520.102-3(j) and (s) and § 2520.102-5 that are designed to implement with
respect to ERISA covered group health plans the Commission’s recommendations
as incorporated in the Consumer Bill of Rights. Spebific'ally, the proposal provides
that group health plans will not be deemed to have satisfied content requirements
unless they have providéd understandable information in their SPDs concerning any
cost-sharing provisions, including premiums, deductibles, coinsurance, and’
copayment amounts for which the participant or beneficiary will be respdn'sible; any
annual or Iifetime céps or other limits on benefits under the plan; the 'ex,ten't to
which preventive serviceé are covered under the plan; whether, and undér'what
circumstances, existing-and new drugs.are covered under the plan; whether, and
under what circumstances, (_:bveragé is provided for medical tés_ts, devices and-
procedures; provisions gove‘rning the use of network providers, the composition of
_the provider network-and whether, and under what circumstances, coverage is
provided for out-of-network services; any conditions or limits on the selection of
primary' care providers or proViders of speciality medical care; any conditi(')‘ns or
limits applicable to obtaining emergency medical care; and any provisions requiring
preauthorizations or utilization review as a condition to obtaining a benefit or

service under the plan.

'In the Department’s view, these proposed changes clarify existing rules in
light of changes in group health plan practices in recent years: Although the
Department believes that most ERISA covered group health plans currently provide
this information, many plan sponsors méy take the opportunity to address
ambiguities and update their SPDs following adoption of final amendments.

Because the number of plans that fully comply with the clarifications set forth in
the proposal is unknown, a conservatively high assumption as to the number of
plans that will conSIder SPD revisions necessary has been made for purposes of this

analysis.
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For purposes of thls analysis, it is estlmated that the Consumer Bill of nghts
disclosures, including the proposal with respect-to dlsclosure of procedures ’

- governing claims for benefits, will require approximately 17 additional hours of
‘preparation time for group health plans with over 100 participants and for the

estimated 8,600 small group products utilized by approximately 2.6 million group

. health plans with fewer than 100 participants It is also eétirnated that the ‘

additional time necessary to ensure that this material is lncluded in the mallmgs that

_are otherwise necessary will add approxrmately an additional mlnute to the time
“spent in accumulating and mailing information to participants, and an additional
- $0.50 in materials and mailing costs. These ncremental increases have been

incorporated in both the preparat on and drstnbutron burden estimates.

Additional burden has also been computed in connectron with the proposed
elimination of the limited exemptron with respect to SPDs of welfare plans

- providing benefits through a federally qualified HMO. Under the proposal to

eliminate the limited exemption, disclosures of rules for eligibility and participation,
circumstances which may result in I'os.s of or disqualification from eligibility, plan
funding medium, and claim and appeal procedures, would be required to be |
included in an SPD, and all other generally applicable provrsrons as to SPD style,
content, and format would apply for SPDs provided to partrcrpants and beneﬂcranes
covered by a federally qualified HMO. Based upon available information as to the

- number of federally qualified HMOs and the numbers of ERISA covered plans

offering HMOs it has been estimated that approximately 153,000 plans wrll be
required to rmplement SPD content and format changes that will elrmlnate the
existing 50 percent savrngs in preparatron time for these plans.

’ Clarifications proposed with respect to procedures governing qualified
domestic relations orders (QDRO) and quahfred medical child support orders
{QMCSO0), drsclosures concerning plan type, updating of the model statement of
ERISA rights, disclosures. with respect to the circumstances under which the plan
can be amended to reduce or eliminate benefits and plan’s provisions and A
participants’ rights and obligations upon termination of the plan, and discl'osure‘of
participant rights under the Consolidated Omnibus Budget Reconciliation Act

(COBRA) have also been taken into account in estrmatrng the total burden expected '
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to be imposed by‘the proposed changes to SPD content requirements. Wh‘ile the
clarifications with respect to QDRO, QMCSO, amendment/termination provision‘
disclosures, and COBRA disclosures are expected to result in some increase.in
preparation bur'de'n, as-a group these clarifications are estimated to represent only a
slight burden increase. o | ' |

As to the distribution bu:rdenlfor SPDs that the Department IS assuming for
porposes of this analysis will b'e revised as a result of the proposed c‘ontent
requirements,- ERISA section- 104(b)(1) and regulations published at 85§
2520.104b-2 and 2520.104b-3, describe the obligation of an employee beneflt
plan administrator to furnish the SPD and the summary of . material modifications
(SMM) to participants and the time frames within which this distribution is requnred
to be made. In general, a plan administrator must furnish an updated SPD every
five years, unless no amendments have been made to the olan within that five "year
period. In that event the updated SPD must be furnished onIy every ten years A
plan administrator is also required to furnish each participant with a summary '
description of any material change made to the plan or SPD content during a period -
prior to preparation of an updated SPD, which may be appended to the participant’s
SPD. ‘ '

‘For purposes of this analysis under PRA 95, the Department has treated the
change to the NMHPA disclosure provision included in the Interim Rule as a change
implemented by this proposal. This is because the distribution burden associated

~ with revision of an SPD represents the greater ‘portion of total burden, and it is
assumed that plans will firepare and distribute revised dieclosure materials in the
most cost-efficient way, which would likely involve |ncorporat|ng as many changes
as possible in a smgle dlstrlbutlon

Because this single ICR is currently the subject of two separate regolatory
actions; the Department believes that a meaningful burden analysis shoulc_j :
contemplate as a whole the nature and timing of all changes to-existing Summary
Plan Descriptions that might be made by plan administrators due to regulatory

_ amendments. As a result, the burden analysis included in this proposal addresses
the impact of the Interim Rule_in addition to the changes that mig‘ht be made as a
result of this proposal. The methodology and aseumptions used in estimating
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burden are applicable to both the proposed amendments and the interim final
regulation. Both the total burden of the ICR and the burden specifically associated
with this proposal are displayed in this notice. B

As a consequence of SPD distribution requirements, and the fact that the
majority of prlans have either chosen to or have been required to make material
changes to plan provisions in recent years, about 27 percent of plans routinely
Update and distribute an SPD each year. The methoddlog'y for est'imating burden
- associated with the proposed clarifications to the SPD content rules must,
therefore, integrate the recurring baseline burden with the projected incremental.
preparation and distribution burden in the years in which those increases are
expected to be incurred. '

For purposes of the burden estimates for these proposed clarifications, and
based on the expected applicability dates for the clarifications, it has been assumed
that no incremental increases will be experienced by plans until 1999.17 It is
. further assumed that plans that would ordinarily be preparing an'd.distributing SPDs .
" in 1999 will elect to incorporate the revisions in SPD content they consider
necessary as a result of the proposal as part of the_updéted SPDs they would
.otherwise be preparing. Finally, it has been assumed for this analysis that all plans
will have prepared and distributed a revised SPD by the end of the year 2000,
whether or not an SPD would ordinarily have been prepared'duri.hg this period. It is
anticipated that these proposed rules will be applicable generally by the end of

2000. '

The recurring baseline burden is eétimated on the basis of several
a‘ssumptions. It is assumed that routine preparation of an updated SPD requires 4
hours. Routine distribution is estimated to require two minuteé and $0.50 in .
materials and postage per participant. It is further assumed that 100 percent of
small, fully insured welfare plans and, on average, 75 percent of other plans hire
outside parties to prepére and distribute the SPD. These preparation services are
assumed to be purchased at a rate of $50 per hour, which is a blend of both

. professional and clerical rates. The clerical rate incorporated in estimates of
distribution burden is $11 per hour. The assumptions with respect to the rates of
use of purchased services affect the distribution of burden between hours and
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costs for purposes of PRA 95.

Type of Rei//'ew.' Revision of a eufrently approved collection

Agency: Pension and Welfare Benefits Administration

Title: Regulations Regarding Required Contents of Summary Plan Descriptions for
Employee Benefit Plans (Proposed Amendments to Summary Plan Description
Regulations) ' ' .

OMB Number: 1210- 0039 ‘ ‘

Affected Public: Individuals or households; Busnness or other for- proflt
Not-for-profit institutions

Frequency of Response On occasion » ‘

Total Respondents: 2,027,293.(1998); 888,393 (1999); 2,641,818 (2000)
Total Responses: 83,332,000 (1998); 52,115,000 (1999); 160,703,000 (2000}
_Estimeted Burden Hours: 842,586 (1998); 815,850 total, 815,029 for.existing
ICR and Propbsed Amendments (1 999); 2'101 ,624 total, 2,099,405 for existing
ICR and Proposed Amendments (2000) ‘ .

Estimated Annual Costs (Operatlng and Ma/ntenance) $95,265,366 (1998);
$101,465,306 total, $101 255,399 for eX|st|ng ICR and Proposed Amendments
(1999); $218,395,191 total $218,118,450 for existing ICR and Proposed
Amendments (2000) “

Comments submitted in response to this notice will be summarized and/or
included in the request for OMB approval of the ihformation collection request; they
will also become a matter of public record.

Analysis of Cost

The Department performed a comprehensive, unified analysis to estimate the
costs of the proposed 'yregulation for purposes of compliance with Executive Order .
12866, the Regulatory Flexibility Act, and the Peperwork Reduction Act. The
methods and results of that analysis are summarized below.

To estimate the cost of the proposed 'regUIatioh‘, it was nec’ess‘ary' foi '
estimate the number of SPDs in the ERISA-covered employee benefit plan universe,
the frequency with which those SPDs are updated and distributed, and the number
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of participants to whom they must be distributed. It was also necessary- to make
certain assumptions about the cost of preparing and distributing SPDs, in particular
the cost of bringing SPDs into compliance with the proposed regulation’s
provisions. The Department separately estimated the baseline cost of its current
'SPD regulation and the incremental cost of the proposed regul'ation.; As noted -
earlier, the incremental cost is based on a. cons'er\)ative assumption, which results
in an estimate of the maximum impact the proposal may be expected to have.'

The Department estimated the number of SPDs and the number of
participants based on Form 5500 Series data and other sources. Each pension plan
is estimated to maintain one SPD. With respect to welfare plans, the number of
. SPDs is estimated to be smaller than the number of pIans because small plans
typically buy standard products from vendors '

| In addition," indiViduaI plan sponsors often sponsor more than one plan and/or
offer more then one kind of benefit (such as retirement and disabilitt)) under a single
plan, but describe two or more of their plans or benefit types in a single SPD. The
Department assumes that pension plans and health plans (or products) maintain

separate SPDs, but that non-health welfare benefits are either offered together with

health benefits as part of unified welfare plans or are maintained as separate plans
but described along with accompanying health plans in a single combined SPD.

Pursuant to these assumptions, the. Department estlmates that the universe
includes a tota| of 690,000 unique. pensron plan SPDs and 51, OOO unique health
plan SPDs, which together encompass all other weIfarepIan SPDs. -

With respect to the frequency of updat|ng and distributing SPDs pIans f|||ng
the Form 5500 indicate whether they amended and distributed their SPDs in the
preceding year. About 27 percent of plans so report. This figure is interpreted to
represent a baseline level of SPD modification and distribution activity. In an
exception to this general assumption the Department estimates that a larger
proportion of health pIans have modified or.will modify their SPDs in 1998 in order
to comply with the Department’s interim final regulation |mplement|ng the
disclosure prOV|s|ons of HIPAA and the NMHPA
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The Department generally assumes that preparing a revised SPD requires four
hours of combined professional and clerical time, priced at $50 per hour (a blended
professional and clerical rate). In connection with the interim final regulation
implementing the disclosure provisions of HIPAA and the NMHPA, the Department
assumed a burden-of one hour at $50. The time required was assumed to be less
than for a typical SPD revision because HIPAA requires. only that certain brief and
speC|f|c disclosures: be added to SPDs or provided in SMMs. The Department
assumes that distributing an SPD consumes twa minutes of clerical labor at $11
per hour, plus $0.50 for materials and mailing or electronic dissemination. This
~amounts to $0.87 per SPD distributed.

The Department estimates the baseline cost to prepare and distribute SPDs
under the current regulation at $113 million in 1998, falling to- $86 million in 1999,
and thereafter growing in tandem with plan participation to reach $89 million in
2001. The higher cost in 1998 reflects HIPAA Vrequirements that health plans
revise and distribute their SPDs or prepare and distribute SMMs by the end of that
year. Focusing on 1999, a more typical baseline yeer the $86 million total cost
includes $41 million to prepare 206,000 ‘unigue SPDs and $45 m|II|on to dlstrlbute ,
cop|es to 52 million partIC|pants ‘

The Department separately estimated the cost of revisions to SPDs that plan
administrators may undertake to address ambiguities and update their SPDs
following adoption of final amendments of the SPD content requirements. This
cost is separate from the baseline cost attributable to normal SPD revisions, such
as those made pursuant to plan amendments. Plans preparing SPDs solely to _
comply with the clarifications of the proposed regulation would incur only the costs
attributable to those revisions deemed necessary to comply with the clarifications,
while plans simultaneously rewsmg their SPDs for other reasons would incur this
additional cost plus the basellne unlt cost.

With respect to pension pl)ans, the Department assumes that preparing- an
SPD to comply with the proposal requires 30 minutes of combined professionAaI and
clerical labor, at a blended rate of $50 per hour. The time and expens'e associated
with distributing each SPD is assumed to be unchanged from the baseline.



To estimate the per-unit cost to prepare revised health plan SPDs, the .
Department drew-on two studies of the cost to health plans to comply with the
Consumer Bill of Rights, one by the Lewin Group for the President’s Commission,
and one by Coopers and Lybrand for the Kaiser Family Foundation. 18 Excerpting
and adjustlng these studies’ estlmates to reflect proposed regulation’s provisions,

. the Department essentially adopted the midpoint of these two studies’ findings.

With the addition of the small burden attributable to other provrsrons’, the cost to

“prepare a health plan SPD to bring it ihto conformity with the clarifications of the

proposed regulation amounts to apprOXEmately 18 hours at $50 per hour.

The Department assumed that the cost to distnbute a health plan SPD wrll
rise, consuming an additional one minute of clerical time at $1 1 per hour and an
additional $0.50 for materials'and mailing or electronic distribution, for a total for
$1.55 per SPD. ’ ‘

The Department estimates fhe added cost attributable to this proposed
regulation to be $37 million i in 1999 and $176 million in 2000, falling to $15
million in 2001 and subsequent years, growing only in proportlon to plan -

participation. The peak costs in 2000 reflect $41 million to prepare ,535,000
~different SPDs describing 2.4 million pension and welfare plans, and $135 million
to distribute those SPDs to 107 million participants. ‘ o

Combrnmg this added cost Wrth the baseline cost attnbutable to the current
regulation, the total cost to prepare’ and distribute SPDs under the proposed

“regulation amounts to $123 million in 1999, $264 million in 2000, and $104 v
' ‘million in 2001 'and beyond. The peak costs in 2000 include $82 million 1o prepare
' 597,000 SPDs describing 2.6 million plans, and $182 million to drstrrbute those |

SPDs to 161 “million partic pants.

"i'he baseline, additional, .and total costs associated Wi»thvtnis pro’posed SPD

regulation are summarized in the table-below.

~ Cost of the proposed SPD regulation ($millions)

Year : ‘ Baseline | Additional | - " Total

1998* ' ~ $113 ' $0 - .. %113

» ﬁage 28] V
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1999 $86 $37 $123.
2000 $88 $176 $264
2001 $89 $15 $104

*Includes the Cost of certain SPD revisions necessitated by HIPAA. -

Plans that are assumed for purposes of this analysis to prepare and distribute
SPDs in 2000 for the sole purpose of complying with the proposed regulation
would have the option of Complyingby. preparing and distributing SMMs instead.
‘The content of such SMMs would essentially duplicate the content that would

" otherwise be added to or substitutéd’in‘tc SPDs. Plans presumably would elect to

prepare and distribute SMMs only if doing so lessened their overall cosf to comply.
Therefore, as a means to'comply with the proposed regulation, preparing and
distributing SMMs should be no more costly than revising and distributing SPDs.
The Department’s estimates of the costs to revise and distribute SPDs in response
to this proposed regulation can therefore be interpreted to account for the likelihood
‘that some plans will elect to prepare and distribute SMMs instead. ’

Unfunded Mandates Reform Act_

For purposes of the Unfunded. Mandates Reform Act of 1995 (Pub. L.
104-4), as well as Executive Order 12875, this p'r'opose'd rule does not 'i‘hc|ude any
Federal mandate that may result in expendltures by State, Iocal or tribal ’
- governments, but does include mandates which may impose an annual burden of |
$ 100 million or more on the pnvate sector. The basis for this statement is
described in the analysis of costs for purposes of Executive Order 12866 and the
Regulatory FleXIblhty Act '

Small Business Regulatory Enforéémeht Fairness Act

The rule proposed in this action is subjeét to the provisioﬁs of the Small
Business Regulatory Enforcement Fairness Act of 1996 (5 U.S.C. 801 et seq.)
(SBREFA} and is a major rule under SBREFA.  The rule, if finalized, will be '
transmitted to Congress and the Comptroller General for review.
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Statutory Authority

These regulations are proposed pursuant to authority contained in section
505 of ERISA (Pub. L. 93-406, 88 Stat. 894, 29 U.S.C. 1135) and sections 104(b)
of ERISA, as amended, and under Secretary of Labor’s Order No. 1-87, 52 FR
13139, April 21, 1987. : |

List of Subjects in 29 CFR Part 2520

Employee benefit plans, Employee Retirement Income Security Act, Group
health plans, Pension plans, Welfare benefit plans.

For the reasons set forth above, Part 2520 of Title 29 of the Code of Federal
Regulations is amended as follows:

'PART 2520 — [AMENDED]

1. The-authority for Part 2520 continues to read as follows:

Authority: Secs. 101, 102, 103, 104, 105, 109, 110, 111(b)}(2), 111(c),
and 505, Pub. L. 93-406, 88 Stat. 840-52 and 894 (29 U.S.C. 1021-1025,
1029-31, and 1135); Secretary of Labor’'s Order No. 27-74, 13-76, 1-87, and
Labor Management Services Administrétion Order 2-6. ' |

2. Section 2520.102-3 is amended by revising paragraph (d) to read as
follows: ~

§ 2520.102-3 Contents of summary plan description.
(d) The type of pension or welfare plan, e.g., for pension plans —
defined benefit, money purchase, prbfit sharing, ERISA section 404(¢) plans, .etc.,
~ and for welfare plans — group health plans, 'd'is‘ability,. pre-paid legal services,

etc.,

_ 3. Section 2520.102-3 is further amended by revising paragrabh (j) to read
as follows:
§ 2520.102-3 Contents of summary plan description.
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* * * * *

(i) The plan’s req,uirements respecting eligibility for participation and for
benefits. The summary plan description shall-describe the plan’s provisions relating
to eligibility to- partlcrpate in the plan and the rnformatron rdentlﬁed in paragraphs :
(1), (2) and (3), as appropriate. ' o

(1) For employee pension benefit plans, it shall also include a statement
describing the plan’s normal retirement age, as'th’at term is defineri in Sec. 3(24) of
the Act, and a statement describing any other condifcioné which must be met before
a participant will be eligible to receive benefits.” Such plan benefits shall be ‘
described or summarized. In addition, the summary plan description shall include a
descnptron of the procedures governing quahﬂed domestic relations order (QDRO)

. determinations or a statement indicating that participants and beneficiaries. can
obtain, without charge, a c_opy of such procedures from the plan administratpr,

(2} - For employee welfare benefit plans it shall also include a statement
of the conditions pertaining to ellglblllty to receive benefits, and a descnptron or
summary of the benefits. In the case of a welfare plan providing extensive
schedules of benefits (a group health plan, for example} only a general description
of such benefits is required if reference is made to detailed schedules of benefits
which are avallable, Wlthout cost to any participant or benefrmary who so requests.
In addition, the summary: plan descnptlon shall include a descnptlon of the
procedures’ governrng qualified medical child support order (QMCSO) determinations -
or a statement indicating that participants and beneficiaries can obtaln, without .
charge, a copy of such procedures from the plan administrator. -

(3)  For employee welfare benefit plans that are group health plans, within

the meaning of 733(a)(1) of the Act, the summary plan description shall include a

- description of: (A) any cost-sharing provisions, including premiums, deductibles,
coinsurance, and copayment amounts for which the participant or beneficiary will
be responsible; (B) any annual or lifetime caps br- other limits on benefits under the
plan; (C) the extent to which preventrve servrces are covered under the plan; (D)
whether, and under what circumstances, exnstmg and new drugs are covered under
the plan; (E) whether, and under what circumstances, coverage is provided for
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med|caI tests, deV|ces and’ procedures (F) prOV|S|ons governrng the ‘use of network
providers, the composmon of the provider network and Whether and under what
C|rcumstances coverage is. prov1ded for out-of- network serV|ces (G) any. cond|t|ons
o or limits on the selection of pr|mary care prowders or prowders of speciality medical .
care; (H) any cond|t|ons or limits appllcabIe to obta|n|ng emergency medrcaI care; |
and (1) any provisions requmng preauthorlzatlons or ut|I|zat|on review as a condition
to obtaining a benefit or service under the: pIan In the casé of plans W|th prowder
networks, the I|st|ng of: prowders may be furnlshed as a Separate document
provided that the summary pIan descrlptlon conta|ns a general descr|pt|on of the-
“provider- network and |nd|cates that prowder I|sts are furn|shed automatlcaIIy,
without charge as a separate document e

4. Sectlon 2520 102 3 |s further amended by amendlng paragraph (I) to
read as foIIows

8 2520.102-3 Contents of summary plan descri‘ption."

(I) - For both penS|on and weIfare beneflt pIans a statement cIearIy
ldentlfylng C|rcumstances which may result in d|squaI|f|cat|on |neI|g|b|I|ty, or denlal
loss, forfeiture or suspension of any beneflts that a partIC|pant or benef|C|ary might
otherwise reasonably expect the'plan to provrde on the basrs of the descr|pt|on of
beneflts required by paragraphs (j) and (k) of th|s sect|on In addition to other
reqU|red |nformat|on pIans must |ncIude a summary of any pIan provisions
governing the authorlty of the plan sponsors or others to. term|nate the plan or ’
amend or eI|m|nate benefits under the plan and the C|rcumstances if any, under
,wh|ch the plan may be terminated or beneflts may be amended or e||m|nated a
summary of any plan prOV|S|ons govern|ng the beneflts rlghts "and. obI|gat|ons of
participants and benef|C|ar|es under thé plan on termlnatron of the plan or ‘
amendment or elimination of beneflts under the plan, |ncIud|ng, in the case of an
emponee pension benef|t plan, a summary of any prOV|S|ons reIatrng to the accruaI
and the vest|ng of penS|on beneflts under the pIan upon termlnatlon and a
summary of ‘any plan prOV|S|ons governlng the aIIocatron and d|sposmon of assets
of the’ pIan upon termlnatlon Such summarles shaII be d|scIosed in accordance



Page 331

with the requirements under 29 CFR 2520.102-2(b).

5. Section 2520. 102 3 is further amended by amending paragraph ( )t
read as follows:

§ 2520.102-3 Contents of summary plan description.

(3) A summary plan description will be deemed to comply with paragraph
(m){2) of this section if it includes the fpll‘owing statement:. v

Your pension benefits under this plaﬁn are insured by the Pension Benefit
Guaranty Corporation (PBGC), a federal insurance agency. If the plan terminates
{ends) without enough money 10 pay all benefits, the PBGC will step in to pay
pension benefits. Most people receive all of the pension beneﬂts they would have

. received-under their plan, but some people may lose certain benef;ts.

The PBGC guarantee generally covers: {h nﬁorma! and early retirement
benefits; (2) disability benefits if you become disabled before the plan terminates;

and (3) certain benefits for your survivors.

The PBGC guaEantee generally does not cover: (1) benefits greater than the ‘
maximum guaranteed amount set by law for the year in which the plan terminates;
{2} some or all of benefit increases and new benefits b‘ased on plan provisions that
have been in place for fewer than 5 years at the time the plan terminates; (3)
benefits that are not vested because you have not worked long enough for the
company; {4} benefits for which you have not met al! of the requvremente at the

_ time the plan'ie’rminates; {(5) certain early retirement payment‘s (such-as
supplemental benefits that stop when you become eligible for Social Security) that
result in an early retirement monthly beneﬂt greater than your monthly benefit at the
plan’s normal returement age; and {6) non pension benefits, ‘such as health

insurance, life i lnsurance, certamdeath benefits, vacation pay, and severance pay.
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Even if certain of your beneﬁts are’not guaranteed you still may receive ‘
some of those beneflts from the PBGC dependmg on how much money your plan

has and on how much the PBGC collects from employers.

Far' more information abdut the PBGC and the henefits it gparantees -ask
your plan administrator or contact the PBGC’'s Technical Assrstance Division, 1200
K Street N.W., Suite 930, Washington, D.C. 20005 4026. '

6. Section 2520. 102 3is further amended by deletmg paragraph (o) in its
entirety and adding, in lleu thereof the followmg ‘

§ 2520.102-3 Contents of summary plan deseripfion.

* % x % *

(o} In the case ef a group health plan within the meaning of section 607(1)},
_ subject to the contmuatlon coverage provisions of Part 6 of Title | of ERISA a
descnptron of the nghts and obhgatrons of participants and beneﬂcranes with
respect to continuation coverage, including, among other things, mformatlon
concerning qualifying events, premlums notice and electuon requrrements and
'procedures and duration of coverage.

, 7 Section 2520.102-3 is further amended by amendmg paragraph (s) t
read as follows: - :

'§ 2520.102-3 Contents of ‘summ‘ary plan description.

{s)  The procedures governing claims for benefits (including procedures for
obtaining preauthorizations, approvals, or utilization. review decisions in the case of
‘ A' -group health plan services or benefits, filing c!alm forms, notn‘rcatrons of benefit
| determinations, and review of denied claims in the case of any plan), apphcab!e
time limits, and remedies available under the .plan,for*fhe,redreés of claims which
~are denied in whole or in part (including procedures required under section 503 of
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+ Title | of the Act). The plan’s claims procedures may be furnished as a separate
- "document that accompanies the plan’s SPD provided that the document satisfies
the style and format requirements of § 2520.102-2, and, provided further, that the
summary plan description contains a statement that the plan’s claims procedures
are furnished, without charge, as a separate docurﬁent.

8. Section 2520.102-3 is further amended by revising paragraph at (t)(2) to
read as follows: A ‘ o ’
- § 2520.102-3 Contents ‘'of summary plan description.
¥* * * ¥* *
(2) A summary plan description Wi" be deemed tQ comply with the

requirements of paragraph (t){1) of :the sec‘tio'n‘ if it includes the following 4
statement; items of information which are not applicable toa particular plan may be
deleted: ' L IR

As a participant in (name'o'f'plan} you are entitled to certain rights and protections
under the Employee Retirement Income Security Act of 1974 (ERISA). ERISA
provides that all plan participants shall be entitled to:

Examine, without charge, at the b!an ad‘r'nini‘strator's office and at other specif’ied
locations, such as worksites and union halls, all documents governing the plan,
including insurance contracts and collective bargaining agreements, and a 'copy of
the latest annual report ‘()FQrm 5500 Se»r‘iesV} filed byvth‘é plan with the U.S.
Department of Labor, ’ ‘ A ‘

Obtain, upon wr‘ittenvreque'st to the blan administrator, copies of documents
governing the operation of the plan, including insurance contracts and collective
bargaining agreements; and copies of the latest annual report (Form 5500 Series) .
and ‘updated'sumlmary plan descniption. The administrato} may make a reasonable

charge for the copies.

Receive a summary of the plan"sl annual ﬁnancial repoft. The plan administrator is
required by law to furnish each participant with a copy of this summary annual -

report,
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Obtain a statement telling you whether you have a right 10 receive a pension at
normal retirement ag{:‘a {age * **) and if so, what your benefits’ would be at normal
retirement agbe if you stop working under the plan now. If you do not have a right to
a pensidn, the statement will tell you how rﬁany more years you have to work to get
a right to a pension. This statement must be requested in writing and is not required
to be given more than once every twelve (12) months. The plan must provide the -

statement free of charge.

Continue health care coverage for yourself, spouse or dependents if theré is a loss
of coverage under the plan és aresult of a qualifyihg event. You or your dependents
may have to pay for such coverage. Review this summary plan description and the
documents governing plans on the rules governing your COBRA continuation '

coverage rights.

Reduction or elimination of exclusionary p;ariods of coverage for preexisting
conditions under your group health plén, if,‘you have creditable coverage from
another blah. You should be provided a certificate of creditable coverége, free of
charge, from your group health plan or health insurance issuer when you lose
coverage under the plan, when you become entitled to elect COBRA cohtinuation
coverage, when your COBRA continuatioﬁ coverage ceases, if you request it before
losing coverage, or if'yod request it up fo 24 months after losing coverage. Without

evidence of cred[table coverage, you may be subject to a preemstmg condition

.exclusion for 12 months (18 months for late enrollees) after your enroliment date in

your coverage.

In addition to creating rights for plan participants ERISA imposes duties upon the
people who are responsible for the operation of the employiee‘benefit ‘plan'. The .
people who operate your plan, called "fiduciaries" of the plan, have a duty to do so
prudenﬂy and in the mterest of you and other plan. partlmpants and beneﬁmanes No
one, including your employer, your union, or any other person may fire you or
otherwise discriminate agamst you in any way to prevent you from obtaining a
{pension, welfare} beneﬁi or exercisir)g,x;'ou‘r rights under ERISA. If your claim for a

(pensioh;'welfare) ‘beneﬁt is denied in whole or in part you must receive a written

explanation of the reason for thé denial. You have the right to have the plan review
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and re'cvonsider' your claim.. Under ERlSA,,theife' are ste'ps'yo‘u can take to enforce

the above rights. For instance, if you request materials from the plan and'do not

- receive them within 30 days, you may ﬁle suit in a Federal court. In such a case,

the court may require the pian admumstrator to provide the materials and pay you up
to $110 a day until you receive the materials, unless the materials were not sent
because of reasons beyond the control of the admlmstrator If you have a clalm for
benefits which is demed or ignored, in whole or in part, you may file suit in a state
or Federa! court. In addition, if you dlsagree W|th the plan’s decision or lack thereof
concerning the’ quallﬂed status of a domes’uc relatlons order or a medical child
support order, you may file suit in Fedaral court. If it should happen that plan
fiduciaries misuse the plan's money, or if you are discriminated against for asserting
your righfs you may Seek assistance from the u.s. Department of Labor, or yéu
may file suit in a Federal court The ‘court will decide who should pay court costs
and legal fees. If you are successful the court may order the person you have sued
to pay thesé costs and fees. If you lose, the court may order you to pay thesc_a

costs and fees, for example, if it finds your claim is frivolous.

If you have any quesnons about your plan you should contact the plan
administrator. If you have any questions about this statement or about your nghts
under ERISA, you should contact the nearest office of the Pension and Welfare

Benefits Administration, U.S. Department of Labor, listed in your telephone directory .

or the Division of Technical Assistance and Inquiries, Pension and Welfare Benefits
Administration, U.S. Department of Labor, 200 Constitution Avenue N.W.,
Washington, D.C. 20210 | o

9.  Section 2520.102-5 is repealed.

Signed at Washington, D.C., this ____ day of . ,1998

Meredith Miller -
Deputy Assistant Secretary for Policy
Pension and Welfare Benefits Administration
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" . DRAFT - August 20, 1998 (final)

DEPARTMENT OF LABOR
Pension and Welfare Benéfits Administration
29 CFR Part 2520
RIN 1210-AABb
- Interim Rule Avmending Summary Plan Description Regulation
AGENCY: Pension and Welfare Benefits Administration, Department of Labor ‘

ACTION: Interim Rule with request for comments.

- SUMMARY: This document contains an interim rule amending the information‘
required to be contained in the Summary Plan Description (SPD) reqdired to be
furnished to employee benefit plan participants and beneficiaries under the
Employee Retirement Income Security Act of 1974, ‘as amended (ERISA).
Specifically, this rule amends the information required to be disclosed in the SPD
with respect to the Newborns’ and Mothers’ Health Protection Act of 1996. The
amendment contained in this document will affect group health plan sponsors,
fiduciarieé, participants and beneficiaries.

DATES: Comments: Written comments on this interim rule must be received by'
[INSERT DATE 60 DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL
REGISTER]. - '

. Effective date: This amendment is effective [INSERT DATE 60 DAYS AFTER
DATE OF PUBLICATION IN THE FEDERAL REGISTER].

Applicability date: Administrators will be required to comply with this

amendment no later than the date on which the first summary of material
“modification (or updated SPD) is required to brgakfurnis‘hed participants and
beneficiaries following the effective date of the amendment.

ADDRESS: Interested persons are invited to submit written comments (preférablyv
three copies) concerning this amendment to: Office of Regulations and
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Interpretations, Room N-5669, Pension and Welfare Benefits Administration, U.S.
Department of Labor, 200 Constitution Avenue, NW., Washington, DC 20210,
ATTENTION: SPD Content Interim Rule. All submissions will be open to public
inspection in the Public Disclosure Room, Pension and Welfare Benefits
Administration, Room N-5638, 200 Constitution Avenue, N.W. Washington, D.C.

FOR FURTHER INFORMATION CONTACT: June Solonsky, Office of Regulations
and Interpretations, Pension and Welfare Benefits Administration, (202) 219-8521.
This is not a toll-free number.

. SUPPLEMENTARY INFORMATION:

A. Background

The Newborns’ and Mothers’ Health Protection Act of 1996 (NMHPA)
amended ERISA by adding a section 711.7 ERISA section 711 establishes
restrictions on the extent which group health plans and health insurance issuers
may limit hospital lengths of stay for mothers and newborn children following
childbirth. In an effort to ensure that participants and beneficiaries are apprised of
the limitations established under NMHPA, paragraph‘(d) of section. 711 provides
that “[t]he imposition of the requirementé of this section shall be treated as a
material modification in the terms of the plan . . . except that the summ'ary
description required to be provided . . . with respect to such modification shall be
provided by not later than 60 days after the first day of the first plan year in which
such requirements apply.” A '

On April 8, 1997, the Departmént published interim rules implémenting the
provisions of section 711 (d) by amending the SPD content regulation, at 29 CFR
2520.102-3, to add a new paragraph {u).2 Paragraph (u) requires that group health
plan SPDs provide a statement indicating that “group health plans and health
insurance issuers offering group insurance coverage generally may not, under
Federal law, restrict benefits for any hospital length of stay in connection with
childbirth for the mother or newborn child to less than 48 hours following a normal
vaginal delivery, or less than 96 hours following a caesarean section, or require that
a provider obtain authorization for the plan or insurance issuer for prescribing a
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length of stay not in excess of the above periods.” In the preabmble to the interim
rule, the Department explained that the statement included in paragraph (u) may be
used as sample language byblan administrators to satisfy the content requirement
of paragraph (u) and section 711(d). ‘

B. Amendment to Interim Rule

Since the publication of that interim rule, concerns have been raised whether
the specific information delineated in paragraph (u) of § 2520.102-3 adequately
informs particibants and beneficiaries of the exception to the Federal law’s general
rule. In particular, concerns have been éxpressed about the absence of any
indication that the 48 hour/96 hour minimum stay provisions do not apply in any
case in which the decision to discharge the mother or newborn prior to the
minimum length of stay otherwise required is made by the attending provider in
consultation with the mother. Given the significance of this exception, the |
Department has determined that these concerns have merit, that the current rule
governing the disclosure of NMHPA provisions should be é‘mended, and that such
amendment should be effective on an interim basis, consistent with the current

disclosure requirement. In this regérd, the Department is amending the language in

paragraph {(u) of 8§ 2520.102-3 to clarify that the attending provider, after
consulting with the mother, may discharge the mother and newborn earlier than 48
hours following a vaginal delivery3 or 96 hours following a caesarean section. It is
the Department’s view that this language is more consistent with the language in
section 711(a) of ERISA.4 The statement include'd in this amended paragraph (u)
of the regulation may be used by administrators as sample language to satisfy the
requirements of that paragraph. | | -

C. Effective Date

: The interim rule contained in this document is effective [INSERT DATE 60

DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL REGISTER].
Administrators will be required to comply with this am_en'dment no later than the
date on which the first summary of material modification (or updated SPD) is
required to be furnished participants and beneficiaries folloWing the effective date
of the amendment. )
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Consistent with the implementation of the NMHPA amendments through the
adoption of interim rules,5 the Department has determined that there is need to
ensure that participants and beneficiaries are, consistent with Congressional
intent,6 apprised of the NMHPA provision as soon as practical, and that the
current language governing the disclosure of such.provisions, at paragraph (u) of §
2520.102-3, does not, in the Debartment’s view, ‘adequately accomplish the
statutory mandate for such disclosure. Given the nature of the amendment and the
need to ensure that participahts and beneficiaries are adequately apprised of the
NMHPA provisions, the Department believes that issuance of a notice of proposed
rulemaking with a period for comments prior to issuing a final rule would
unnecessarily delay the implementation of this essential guidance. In this regard,

_the Department notes that pursuant to ERISA section 734, the Department has the
“authority to promulgate any interim rules the Secretary deems are appropriate to
carry out this part. For the reasons discussed herein, the Department is adopting
this amendment on an interim basis.

D. Request for Comments

While the amendment contained herein is being adopted on ah interim basis,
the Department is inviting interested persons to submit written comments on the
* amendment for consideration in the development of a final rule. Written cdmments
(preferably three copies) must be submitted to: the Office of Regulations and
Interpretations, Room N-5669, Pension and Welfare Benefits Administration, U.S.
Department of Labor 200 Constitution Avenue, NW., Washington, DC 20210,
ATTENTION: SPD Content Interim Rule. All submissions will be open to public
inspection in the Public Disclosure Room, Pension and Welfare Benefits
Administration, Room N-5638, 200 Constitution Avenue, N.W. Washington, D. C
Written comments on this interim rule must be received by [INSERT DATE 60
DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL REGISTER].

E. Other Amendments to the SPD Content Requirements

In addition to the amendment contained Herein, the Department is publishing
"in the “proposed rules” section of today’s Federal Register a number of proposed
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amendments to the regulations governing the content of SPDs. These
amendments, upon adoption, will clarify the information required to be disclosed by
group health plans and update other information required to be set forth in
employee benefit plan SPDs. ‘

Economic Analysis Under Executive Order 12866

Under Executive Order 12866, the Department must determine whether the
regulatory action is “significant” and therefore subject to the requirements of the
Executive Order and subject to review by the Office of Management and Budget
(OMB). Under section 3(f), the order defines a “significant regulatory action” as an
action that is likely to result in a rule: (1) having an annual effect-on the economy
of $100 million or more, or adversely and materially affecting a sector of the -
economy," hroductivity, éompetition, jobs, the environment, publié health or safety,
or State, local or tribal governments or communities (also referred to as
“economically significant”); (2) creating serious inconsistency or otherwise
interfering with an action taken or planned by another agency; (3) materially altering
the budgetary impacts of entitlement grants, user fees, or loan programs o‘r the
rights and obligations of recipients thereof; or (4) raising novel legal or policy issues
arising out of legal mandates, the President’s priorities, or the principles set forth in
the Executive Order. o ‘

Pursuant to the terms of the Executive Order, it has been determined that
this action is consistent with the President’s pridfities with respeét to ensuring that
all participants in group health plans receive understandable information about their
plans, as described in the Consumer Bill of Rights and Responsibilities issued by the
President’s Advisory Commission on Consumer Protection and Quality in the Health
Care Industry. Therefore, this notice is "signiﬁcant” and subject to OMB review
under section 3(f){4) of the Executive Order. |

The cost of compliance with this interim rule is expected to total $250,949
in 1999, and $387,708 in the year 2000. These costs are expected to be incurred
in connection with other changes to the required content of SPDs. A detailed
discussion of the basis for these cost estimates, as well as the nature and costs of
other changes being proposed, may be found in the Notice of Proposed Rulemaking
with respect to Proposed Amendments to Summary Plan Description Regulations,
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which is also published in today’s Federal Register.

Although the effective date of this interim rule differs from the effective date
that may apply for the proposed rulemaking with respect to SPDs, the Department
believes that a meaningful economic analysis should contempla.te as a whole the
nature and timing of all changes to existing SPDs expected to be made by plan
administrators due to regulatory amendments. As a result, the economic analysis

~ of the Proposed Amendments to Summary Plan Description Regulations addresses

the impact of this interim rule, as well as the changes proposed in the separate
rulemaking action. o

To avoid unnecessary duplication of economic analysis, or of public comment
thereon, comments received on the methodollogy_an‘d assumptions used in
estimating the consolidated economic impact of both the proposed rule and this
interim rule, and on the resulting estimates, will be treated as comments on this
interim rule. ' ‘ o

The benefits of this interim rule, as yet unquantified, will arise as participants
and beneficiaries receive clearer and more accurate communications concerning
their group'health plan benefits. The Department is publishing this interim rule, in
part, to addreés public concerns about existing disclosures with respect to
exc'eptions to the minimum hospital stay provisions of NMHPA.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5 U.S.C. 601 et seq.) (RFA) imposes certain
requirements with respect to Federal rules that are subject to the notice and
comment requirements of section 553(b) of the Administrative Procedure Act (5
U.S.C. 551 et seq.) and which are likely to have a significant economic impact on a
substantial number of small entities. |f an agency determines that a p'roposed rule
is likely to have a significant economic impact on a substantial number of small
entities, section 603 of the RFA requires that the agency present an initial -
regulatory flexibility analysis at the time of the publication of the notice of proposed
rulemaking describing the impact of the rule on small entities and seeking public
comment on such impact. Small entities include small businesses, organizations,
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and governmental jurisdictions.

Because these/ rules are issued as interim final rules, and not as a notice of
proposed ruIemaklng, a formal regulatory flexibility anaIys1s has not been prepared.
Nonetheless, in its analysis of economic |mpact of both this interim. rule and the
Notice of Proposed Rulemaklng with respect to Proposed Amendments to Summary
Plan ‘Description Regulatlons which'is also published |n today s Federal Register,
the Department presents an analysis addressing many of the same issues otherwise
reqmred to be addressed under the RFA

The Department invites interested persons to submit comments regarding its
~preliminary discussion of potential impacts on small entities. The Department also
- requests comments from small entities regardlng What |f any, special problems

they might encounter under these interim rules, or if the separate proposal
concerning amendments to the SPD content rules were to be adopted as final, and
what ’changes, if any, could be made to minimize those problems. |

-PaperV\rork Reductton Act

The Department of Labor, as part of its continuing effort to reduce
paperwork and respondent burden, conducts a preclearance consultation program
to provide the general- pubI|c and Federal agenc1es with an opportunlty to comment
on proposed and contlnumg collections of information in accordance with the
Paperwork Reduction Act of 1995 (PRA 95) (44 U.S.C. 3506(c)(2)(A)). . This helps

“to ensure that requested data can be provided in the desired format, reporting
burden (time and financial resources) is minimized, collection instruments are clearly
understood, and the impact of collection requirements on respondents can be

properly assessed.

Currently, the PenS|on and Welfare Benefits Administration is soliciting
comments concerning the revision of the information collection request (ICR)
included in this Interim ‘Rule Amending Summary Plan Description Regulation. A"
copy of the existing ICR may be obtained by contacting the office listed in the
addressee section of this notice. .
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The Department of Labor‘(Department) has submitted a copy of the existing

information collection, as revised by both the Interim Rule Amending Summary. Plan

Description Regu]ation and the Proposed Amendments to Summary Plan Description

Regulations, to the Office of Management and Budget (OMB) in accordance with 44

U.S.C. 3507(d) for review of its information colvlectionk provisions. The Department

has requested emergency clearance for that portion of the ICR that is changed by

this interim rule, specifically, the SPD disclosure provision concerning hospital

lengths of stay in connection with childbirth for the mother or newborn child, by
[INSERT DATE 60 DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL
REGISTER].

The Department and OMB are particularly interested in comments that:

- Evaluate whether the proposed collection of information is necessary for the
proper performance of the functions of the agency, including whether the
information will have practical utility;

- Evaluate the accuracy of the agency’s estimate of the burden of the’
proposed collection of information, including the validity of the methodology
and assumptions used;

. Enhance the quality, utility, and clarity of the information to be collected:;
and ‘

- Minimize the burden of the collection of information on those who are to
respond, including through the use of 'appropr’iate automated, electronic,
‘mechanical, or other technological collection techniques or other forms of
information technology, e.g., permitting electronic submission of responses.

Comments should be sent to the individual identified in thé' Addressee

section of this notice, and to Office of Information and Regulatory Affairs, Office of
Management and Budget, Room 10235, New Executive‘ Office Building,
Washington, D.C. 20563; Attention: Desk Officer for the Pension and Welfare
Benefits Administration. Although comments may be submitted through [INSERT
DATE 60 DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL REGISTER], in
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light of the request for emerg’ehcy.clearance by_[INSERT DATE 60 DAYS AFTER
DATE OF PUBLICATION IN THE“FE'DERAL“REGISTER], submission of comments
within the first 30 days is ehcouraged to ensure their consideration.

ADDRESSEE (PRA 95): Gerald B. Lihdrew, Office of Policy and Research, U.S.
 Department of Labor, Pension and WeIfare'Benetits Administration, 200

Constitution Avenue, NW, Room N-5647, Washington, D.C. 20210. Telephone:

(202)219-4782; Fax: (202) 219-4745. These are not toll-free numbers.

SUPPLEMENTARY INFORMATION: |

I. - Background: Pursuant to ERISA section. 101(a)(1), the administrator of an

 employee henefit plan is required to furnish an SPD to each participant covered
under the plan and each beneficiary who is receiving benefits under t'he plan. The
SPD is required to be written in a manner calculated to be understood by the 4
average plan participant and must be sufficiently comprehensive to apprise the
plan’s participants and beneficiaries of their rights. and obligations"under theplen.
To the extent that there is a material modification in the terms of the plan ora.
change in the information required to be included in the SPD, ERISA requires that
the administrator furnish participants covered under the plan and _benef|C|ar|es '
receiving benefits with a summary of such changes. | '

ERISA section 102(b) describes the types of information specifically required’
to be included in the plan description and SPD. The Department has pret/iously '
issued guidance concerning the required contents of SPDs in regulatlons published
at 29 CFR 2520.102-3.

. Current Actions: As described in this preemble,'the interim rule amending §
2520.102-3 modifies the required content of group health plan SPDs to clarify the .
applicébi!ity of minimum hospital lengths of stay for mothers and newborn children
following childbirth under NMHPA. This modification to disclosure requirements
implemented by the previous publication of the Interim Rules Amending ERISA
Disclosure Requirements for Group Health Plans (62 FR 16979, April 8, 1997) is
intended to clarify that the attending provider, after consulting with the mother

_ may discharge the mother or newborn child earlier than 48 hours: foIIowrng a -
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vaginal delivery or 96 hours following a caesarean section.

The total additional hour burden estimated to result from this interim rule is
821 hours in 1999 and 2,219 hours in 2000. This interim rule is expected to
result in operating and maintenance cost increases of $209,907 in 1999 and
$276,741 in 2000. These estimates are based upon the Department’s
assumptions-concerning the number ef' affected plans and partieipants, the time
required to make the modification, and the percehtage of plans that perform the
required tasks in-house as compared with those that purchase services from'
outside parties. This accounting for the purchase of services in burden estimates
results in the differences in costs developed for purposes of PRA 95 and those
developed for purposes of Executive Order 12866. |

These burden estimates also rely on assumptions made about the distribution
of other disclosure materials required as a result of proposed regulatory changes.
This is because it is assumed that plans will prepare and distribute revised
disclosure materials in the most cost-efficient way, which would likely involve
incor'porating as many changes as possible in a single distribution. A detailed
discussion of the basis for these estimates, as well as the nature and burden
associated with the other changes being proposed to the content of SPDs, may be
found in the Notice of Proposed Rulemaking with respect to Proposed Amendments
to Summary Plan Description Regulations, which is also published in today’s Federal
Register.

Because this single ICR is currently the subject of two separate regulatory
actions, the Department believes that a meaningful burden analysis should
contemplate as a whole the nature and timing of all charrges to existing SPDs
expected to be made by plan administrators due to regulatory amendments. As a
result, the burden analysis included in the Proposed Amendments to Summary Plan

" Description Regulations addresses the impact of this interim rule, as well as the
changes proposed in the Separate rulemaking action. Both the total burden of the
ICR and the burden specifically associated with this interim rule are dispIaYed in this
notice.

To avoid unnecessary duplication of analysis, or of public comment thereon,
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comments received on the methodology and assumptions used in estlmatlng the
consolidated cost and hour burden of the proposed rule and this interim rule, and on
the resulting burden estimates, will be treated as comments on this interim rule.
| Type of Review: Revision of a currently approved collection ‘
Agency: Pension and Welfare Benefits Administration
Title: Regulations Regardmg Required Contents of Summary Plan Descrlpt|ons for
Employee Benefit Plans (Interim Rule Amendlng Summary Plan Description
Regulation) ' '
OMB Number: 1210-0039
Affected Public: Individuals or households; Business or other for- proflt
Not-for-profit institutions
Frequency of Response: On occasion
Total Respondents: 2,027,293 (1998); 888,393 (1999); 2,641,818 (2000)
Total Responses: 83,332,000 (1998);. 52,115,000 (1999); 160,703,000 (2000)
Estimated Burden Hours: 842,586 (1998); 815,850 total, including 821 for this
Interim Rule (1999): 2,101,624 total, including 2,219 for this Interim Rule (2000)
‘ Estimated Annual Costs (Operating and Maintenance): '$95,265,366 (1998);
| $101,465,306 total, including $209,907 for this Interim Rule (1999);
' $218,395,191 total, including $276,741 for this Interim Rule (2000)

Comments submitted in response to this notice will be summarized and/or -
included in the request for OMB approval of the information collection request;' they
will also become a matter of public record. .

Unfunded Mandates Reform Act

These rules are not subject to the Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4) because they are interim rules. However, for purposes of the
Unfunded Mandates Reform Act, as well as Executive'Order‘1 2875, this interim
rule does not include any Federal mandate that may result in expehditures by State,
local, or tribal governments, or the private sector, of $100 million or more. The

basis for this statement is described in the analysis of costs for purposes of
Executive Order 12866 and the Regulatory Flexibility Act. ‘

Small Business Regulatory Enforcement Fairness Act
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This interim rule is subject to the provisions_c‘)f the Small Business Regulatory
Enforcement Fairness Act of 1996 (5 U.S.C. 801 et seq.) (SBREFA}, and has been
transmitted to Congress and the Comptroller General for review. The Department
has determined that this is not a “major rule” as that term is defined in-5,U.S.C.
804, because it is not likely to result in: (1) an annual effect on the economy of
$100 million or more; (2) a major increase in costs or prices for consumers,
individual industries, or federal, State, or local government agencies, orvgeographic
regions; or (3) significant adverse effects on competition, employment, investment,
productivity, innovation, or on the ability of United States based enterprises to
compete with fcrelgn -based enterprises in domestic or export markets.

Statutory Authority

This interim regulation is adopted pursuant to authority contained in section
505 of ERISA (Pub. L. 93-406, 88 Stat. 894, 29 U.S.C. 1135) and sections 104(b)
and 734 of ERISA, as amended, (Pub. L. 104-191, 110 Stat.1936 and Pub. L.
104-204, 110 Stat. 2935, 29 U.S.C. 1024 and 1191c¢) and under Secretary of
Labor’s Order No. 1-87, 52 FR 13139, April 21, 1987. “ ’

List of Subjects in 29 CFR Part 2520 .
Employee benefit plans, Employee Retirement Income Secunty Act, Group
health plans, Pension plans, Welfare benefit plans. :

For the reasons set forth above, Part 2520 of Title 29 of the Code of Federal
Regulations is amended as follows: ’

PART 2520 — [AMENDED] ,

1. The authority for Part 2520 is continues to read as follows:
A Authority: Secs. 101, 102, 103, 104, 105, 109, 110, 111(b)(2), 111{c),
and 505, Pub. L. 93-406, 88 Stat. 840-52 and 894 (29 U.S.C. 1021-1025,
1029-31, and 1135); Secretary of Labor’s Order No. 27-74, 13-76, 1 -87, and
Labor Management Services Administration Order 2-6. - '

Sections 2520.102-3, 2520.104b-1 and 2520.104b-3 also are issued under
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section 101(a) of Pub. L. 104-191, 110 Stat. 1936 and 1939, sec. 603 of Pub.L.
104-204, 110 Stat. 2935 (29 U.S.C. 1185 and 1191c).

2. Section 2520.102-3 is amended by revising paragraph (u) to read as
follows: '

§ 2520.102-3 Contents of summary plan description.

| (u) In.th_evcase of ‘a group health plah, as defined in section 733(a)(1) of the
Act, that provides maternity or newborn infant coverage, a statement indicating the
following: Group health plans and health insurance issuers generally may not,
under Federal law, restrict benefits for any hospital length of stay in connection
with childbirth for the mother or newborn child to less than-48 hours following a

" vaginal delivery, or less than 96 hours following a caesarean section. However,

Federal law generally does not prohibit the mother’s or newborn’s attending
provider; after consulting with the mother, from discharging the mother or her
newborn earlier than 48 hours {or 96 hours as applicable). In any case, plans and
issuers may not, under Federal law, require that a provider obtain authorization
from the plan or the issuer for prescribing a length of stay not in excess of 48

- hours {(or 96 hours}.

Signed at Washington, D.C., this _ _day of ‘ , 1998

Meredith Miller

"Deputy Assistant Secretary for Policy '
Pension and Welfare Benefits Administration
U.S. Department of Labor



