MEDICAID: WHAT IS AT STAKE IN THE BUDGET NEGOTlATIONS
January 23, 1996 '

MEDICAID GUARANTEE. Republicans are insisting on ending the Medicaid
guarantee to meaningful health benefits for millions of people with disabilities,
pregnant women, poor children, and older Americans in need of nursing home
care -- even though it is not necessary to balance the budget.

Republicans want to replace the Medicaid guarantee with a deeply underfunded
block grant that could deny health benefits to 3-6 million Americans in 2002,
including more than 1 million children. And the only required benefits would be
immunizations and limited family planning -- hardly what one would call "coverage.”
‘The depth of the Medicaid cuts could force States to significantly reduce coverage,
increasing the number of uninsured people, uncompensated care, and cost-shlﬁmg
to people with private insurance. : ,

~ President Clinton is refusing to go backwards on ccvérage, insisting on retaining the
- guarantee of meaningful Medicaid health benefits for people with disabilities,
pregnant women, poor children, and older Americans in need of nursing home care.

DEPTH OF THE CUTS. Republicans want to cut Federal Medicaid funding to
States by $85 billion in order to pay for an excessive tax cut for the well-off.

Republicans are insisting on $85 billion in Medicaid cuts -- 45% more then the
President -- largely to fund an excessive tax cut. They would cut spending growth
per person to rates one-third below inflation. And the total Medicaid cuts would
more than triple if States only spent the minimum required.

President Clinton's balanced budget achieves $59 billion in savings by capping
spending growth per beneficiary, giving States incentives to reduce costs without
denying anyone health care coverage while providing States with unprecedented
flexibility to operate their programs and pay providers.

‘LEAVES STATES VULNERABLE. Republicans are insisting on block granting
Medicaid, which will leave States vulnerable to economic downturns, inflation,
demographic changes, and natural disasters - even though it is not necessary to-
balance the budget

Under a block grant, States would be responsible for 100% of the additional costs
from circumstances beyond their control. According to analysis by the Center on
Budget and Policy Priorities, if inflation were just 1 percentage point higher than
projected over 7 years, States would have to spend about $65 billion more, or cut
eligibility, benefits, or establish waiting lists.

President Clinton is standing firm on maintaining the 30-year Federal partnership
with States, protecting States from circumstances beyond their control and
- increasing State flexibility.



-NURSING HOME QUALITY STANDARDS. Republicans want to repeal Federal
enforcement of the nursing home quality standards that have dramatically
improved the quality of nursing home care -- even though it is not necessary to
balance the budget.

Excessive Medicaid cuts combined with the elimination of Federal enforcement of
nursing home quality standards may lead to inadequate and mconmstent
enforcement of quality. :

President Clinton's balanced budget retains Federal quality standards and
enforcement. Since these Federal standards were signed into law by President
Reagan, there has been a 50% reduction in dehydration among nursing home
residents, a 31% reduction in hospitalization rates, and a 25% reduction in the use
of physical restraints.

- FINANCIAL PROTECTIONS. Republicans want to repeal financial protections for
families, their homes and farms -- even though this is not necessary to balance the
budget.

Republicans would repeal the laws that prevent States from forcing adult children to
have to pay for their parents' nursing home care, if their income is above the State
median income -- even though it is not necessary to balance the budget. They
would repeal laws that protect families from having to sell their home or family farm
in order to qualify for Medicaid, and would repeal the laws that restrict the placing of
liens on homes and family farms of Medicaid recipients.

President Clmton s balanced budget maintains current fi nancnal protectlons

POOR ELDERLY AND PEOPLE WITH DISABILITIES' ACCESS TO MEDICARE.
‘Republicans are insisting on repealing the guarantee that Medicaid pay poor older
Americans and people with dlsabllltles Medicare premiums, deductibles, and
copayments. »

The Medicaid guarantee of assistance with Medicare premiums, deductibles, and
copayments ensures that more than 5 million poor older Americans and people with
disabilities can afford Medicare physician services. Yet Republicans do not set
aside any Medicaid block grant funding for Medicare deductibles and copayments,
and set aside less than half of the funds needed to cover premiums. Hundreds of
thousands of poor and near poor older Americans and people with disabilities could
lose funding for their Medicare premiums -- at the same time that Republicans
would increase Medicare premiums. -

President Clinton's balanced budget mamtalns the guarantee of this critical
assistance. .



SPOUSAL IMPOVERISHMENT PROTECTIONS. Republicans would undermine
protections for spouses of nursing home residents from |mpover|shment -- even
though it is not necessary to balance the budget. -

Republicans undermine these spousal impoverishment protections by repealing the
guarantee of nursing home coverage, making it more difficult for the Federal
government to ensure that States enforce spousal impoverishment protections, and
repealing the right of spouses to seek redress in Federal court if they are wrongly
denied protection.

President Clinton's balanced budget maint'aivné the current spousal impoVérishment
protections which have protected about 450,000 spouses of nursing home residents
since they went into effect. Most of these spouses are women.
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' MEMORANDUM FOR THE PRESIDENT

FROM: ~ Carol Rasco and Laura Tyson
RE: . Status of Medicaid discussioﬁs ‘
PURPOSE:

To provide an update on the status of the Mcdxcald discussions thh thc Governors and thc
Hill, as well as to provide background information on your Medicaid rcform initiatives.

QACKGROUND: :

~ Status of Govcrnoré Meetings

For weeks, in response to requests made by the Hill and us, the Democratic
and Republican Governors have been meeting to see if they could produce a
bipartisan agreement on Medicaid. The lead Governors for the' Democrats have
been Romer, Chiles, and Miller; for the Republicans, it has been Thompson,
Engler, and Leavitt. To date, although there is mdcspread agreement on.the
need for significant expansions in flexibility, no agreement has yet been forgcd
on how to structure and finance a rcformcd Medicaid program :

On Thursday cvcning, and yesterday afternoon and cvcning, the Governors met
for countless hours to review the latest of the Republican Medicaid -~
restructuring proposals. During their meetings, the Republicans outlined their

- new financing formula that, for the first time, outlines how they would allocate
the downsized $85 billion (from $117 billion) reduction in Federal dollars
amongst the statcs :

In their new plan, the chubhcans apparcntly have attcmpted to blend thcu
. block grant with a new contingency fund -that is distributed through a per caplta
~ -formula. Their plan would lock instates' Federal base allotments and grow -

them at differential rates. The use of differential rates is meant to address the
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. w:deSprcad Spcndmg and growth rate vanatlons bctwccn state Mcdmaxd -

* programs. States would be guaranteed these allotments-even if they

sxgmﬁcantly decreased thc number of Medicaid rccxplcnts their progmms ‘
‘ scrved as long as thcy spcnt savmgs on hcalth carc ' ,

To address thc malor pollcy shom:ommg of a block grant (no |
recession/inflation protection), the chubhcan Governors have cstabllshed a
..new contingency pool of $8 billion that states could apparently tap if they

o experienced uncxpcctcd enrollment increases. Unlike past contingency funds

that have been cappcd, the chubhcan Govcrnoxs are claiming that the pool

- would increase as much as necessary to meet new and unexpected populatlon
growth. If tmc this approach could be characterized as a back—up per capita
cap protcctlon (It is important- to note that we have not been given any ‘
tatutory languagc or acc0mpany1ng CBO sconng of this- concept)

Upon closcr cxammatxon, howcvcr, thcrc appcam to' be a number of notablc »

- and potentially quite serious. shortcomings with the contingency fund. ‘First, thc o

" dollars are only available fo help pick up the costs of h]ghcr than pr0jcctcd
enrollment of ‘mandatory benefits-and p0pulat10ns Since over 50 percent. of
program expcnditurcs are for optional scrvweS/pOpulatlons, this does mot~
provide anywhere near the level of “insurance” protection your per capita cap -

- does. Moréover, since their new pool does not include the disabled in. their

calculation (smoc they allow the states to define dlsablhty) the recession - ,
. protection provided is probably closer to 30-40 percent of the Pprogram costs o
.-for most states. This lack of protection is totally unacccptablc to the - :
Democratic Govcrnors, pamcularly Chllw and would be mcon31stcnt w1th your

. cun'cnt pohcy

In rcsponse to cnuclsms of this shortooxmng by Dcmocratxc Govcmors thc
Republican Govcmors are now saying that they would be wﬂlmg to consider .
the @stabhshmcnt ofa separate contingency fund for optxonal services. |
‘Apparcntly Ray Scheppach is trying to develop such an option. As of this
~writing, weé have yet to see or hear anything specific about this prOposal I
~Ray dcvclops something; that is workablc and is financed thhout hurting other .
- aspects of their allocatlon formula, some Democratlc Govcmors may well bc

o qu1te mtcrcstcd

Statc—bY—Statc Fonnula - .,

' By releasmg theu new state-—by-statc Mcdlcald fundmg dlstnbutlon ycstcrday, o
the Republicans have forcod us into rclcasmg ours, We had purposely resisted
- until we saw theirs first and could modify ours to ensure it was better for * '
. almost. every state. (Not every state does better because the. chubhcans are
* closing in on our savings ‘number-and becduse we could not dcvclop a’

defcnsxble pohcy mtxonai to-do ' nﬂc -shot" pohcy ﬁxcs)



The revised "draft” formula, whxch we finished this morning, wlll be handed
out to the Democratic Governors today. It is attached for your review and
includes one additional category aimed to show the advantage of a per capita
cap during a projected recession. As you know, because of the intense politics
and economics associated with ‘Medicaid, this formula will changc countless
times before any final policy ‘is cnactcct :

State Flexibility and Pr&ccrvatioxi of Federal Guarantee

At least as important as the formula is the need to get a sense of where the
Govermnors stand on the basic structure of the program. Although the
Govemnors have yet to take up these issues this weck, there is no indication that_
- the chublxcans have, for example, retracted their insistence that there no
longer be a Federal court right of action for enforcement of eligibility and

~ benefit guarantccs The Democratic Governors tell us that the Republicans
view this issue as their "holy gmﬂ" and that they do not believe Republicans ‘
will settle for anythmg less than state court enforcement of eligibility and
benefits. , :

It is also clear that the Republicans will insist on significantly altering the

Federally—defined benefit package, including dropping the treatment

requirement from the EPSDT benefit. Moreover, while we have confidentially ~

discussed with the Democratic Governors the possibility of removing the

comparability and statewideness requirements for some optional benefits, the

~ . Republicans want to drop these prote(:uons for all benefits, mcludmg '
prescription drugs

In fesponse to the Dcrﬁoéninc Governors and after reviewing the 'ﬂcx1b111ty
mcommendatmns by the NGA, we have incorporated an unprecedented number
of provisions cxp11c1tly aimed at. ﬁ'eemg the Governors' hands in admmlstermg

Medicaid. As you will notc from the attached summary of your proposal, it is 4 A

_ an impressive list by any measure. In fact, you should know that your ,
proposal provides for far more flexibility than does the "Blue Dog" Coalition
proposal. (They have not repealed Boren, they have not dropped the cost-
based reimbursement requirements for community health centers, etc.) .

‘The Democratic Governors acknowledge that we have come a long way in their
direction on flexibility. They. would like to negotiate some more provisions,
particularly relating to benefits flexibility. 'We believe there is some room to
move, but probably not as much as they would desire. Having said this, no

* Medicaid reform package that preserves the Federally—enforced eligibility -

_ guarantee to a nanonally—dcﬁncd set of beneflts can match a. block grant in

- terms of flexibility.



- The Congress

The Congress is all over the place when it comes to Medicaid. In general,
though, the vast majority of the Democrats, including such Members as
Stenholm and Exon, stand squarely behind your Medicdid approach and are
- unified in opposition to anything that appears to be a block grant. There are

: cxccptlons to this generalization on the Dcmocratlc side and, in the case of
Members like Chafee, there are exceptions to the generally unified support by
chubhcans for a block grant and vcry little Federal ovcrsxght '

Officially, thc only plan that does not have a per capita cap approach that-
prescrves a Federally—defined benefit packagc is the Republican package. The
Breaux/Chafée, the Coalition, the Daschle and your plan all mcludc some

~ version of your per capxta cap proposal

Havmg said this, a number of conservative Dcmocrats like Breaux, Condit and
Peterson, are much more interested in a budget "deal® than in complicated

- policy implications. ‘That is why. they constantly tell the Governors how easily

they can deliver Congressional Democrats on a Medicaid deal if the Governors
- can deliver on a bipartisan compromise. In an effort to push this along, these
Members: have all indicated their interest in the Republican plan in the last 48
o hours ‘Governor Engler is using these statements to inaccurately suggest that
f there is \mchprcad "Blue—Dog Dcmocratlc support for their rcvxscd plan.

Congressmcn Stcnholm and most of his followcrs as wcll as Senator Chafec

o appear to have no interest in signing onto a "cloaked" block-grant approach

- They, as well as Dingell and his followers (Dingell voted for the coalition b:ll)
have strong policy concerns about the direction they think the Republicans are
‘headed. The Democratic base, anchored by Henry Waxman, are extremely -
nervous about the Republicans and our position. There is little doubt that we -
are being closely scrutinized by thc more liberal Democrats (and by the way,
- the press) on this issue. .

Thc Advocacv and Prowdcr Or’ganizations .

‘The groups are quite nnprcssod by, and appreciative of, your defense of the
Medicaid program. They definitely have problems with our flexibility packagc
(For example, the advocates all hate our provision to climinate the waiver .
process for managed care; the providers hate our provision to repeal the Boren
Amendment.) However, with the exception of perhaps a few hard core

* - Medicaid protectionists, they probably will live with our position if we do not

stray too far from our current position: If ‘we move too far in the direction of
the Republicans, though, we may well be the target of some hard- hmmg
cnhcxsms . : :
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e ‘Wc havc alrcady rcccwcd w1thm thc last 24 hours a cnthuc of thie chubhcan -
 Governors' proposal by the Clnldrcns Defense. Fund.: “They. accunatcly point out - .
 that the elimination of the current law phasé—in of low income kids from 13 -

, through 17 would result in *more than 3 million children® losing ! guarantccd

- health coverage".in 2002 alone.. A coahtlon of prowdcr groups, mcludmg the

~American Hospital Association and' the a@dcmxc health centers, also sent a .
- letter to the Hill yesterday strongly opposing a block grant approach and thc .

chmmatlon of the chcral guarantec for Medlcald c11g1b111ty L o

o Conclusmn ‘

: 'Lcon is mcctmg with thc Dcmocratlc Govcrnoxs this aftcmoon to attcmpt to -
- ensure they don't go in any direction you are not comfortable with. We will
continue to update you on ma;or dcvc10pmcnts w1th thc Governors and the

' ‘Mcmbcrs

~:Should thcrc be a: sudden and uncxpcctcd blparusan Govcmors agrcement We.

- ‘would recommend that you delay in pr0v1dmg a-direct response for -a short -

. period of time. A shght delay would give you (and us).some time to get a
" sense of what would bc thc pohcy/pohtlcal 1mphcat10ns of supportmg such a

o mcasurc



American Hospital Assoclation

NEWS RELEASE

Clbcrty Ploce L FOR IMMEDIATE RELEASE
12 e e W - Contact: Carol Schadelbauer (202) 626-2342
Suite 700 ' : : - - William Erwin (202) 626-2284
Washington, DC 20004-2302

202-638-1100

NEW PROVIDER COALITION CALLS ON CONGRESS
TO PRESERVE MEDICAID AS A FEDERAL ENTITLEMENT

WASHINGTON (February 2, 1996) — The American Hospital Association today joined a
coalition of health care provider organizations opposing any Mcdicaid proposal that does not
preserve the program asa federal ennﬂement pamculaxly a block grant approach that lacks a

federal guarantee to meanmgﬁll bem:ﬁts for our most vulnerablc populanons

In a letter to each member of Congress, the coalvition‘ said, “As providers of health care 10
these people, we stand united in our support for a reformed Medicaid that allov}s states more ,
flexibility m the dcé,ign and administration of their. programs. We aré also unified, however,
in our strong opposition to excessive reductions in funding, and radical ré;trucmring of the

progra.ﬁa that could jeopardize peoples’ access to health care and our ability to provide i.”

The American Association of Homes and Services for the Aging, the American Health Care
" Association, the Association of American Medical Colleges, and the National Association of
" Home Care joined AHA in signing the letter. The organizations said they would oppose aay

Medicaid restructuring proposal that does not meet the following principles:
* . Preservation of the Medicaid entitlement -- “Fifty states defining and enforcing
chglbmty to a widely varying benefits package would break this nation’s 30-year

national health care safery- net commitment.”

(more)
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L. Continued federal financial responsibility for Medicaid -- “A block grant appréach
would eliminate the responsibility of the federal government and, in economic
downturns, would force states to reduce coverage, slash rei;nburéément and/or raise

taxes.”

. Continued state financial responsibility f}orlMedicai',d -- “State matching rate changes
 that reduce the minimum Medicaid contribution by states would take additional billions

out of the health care system.” -

. A financial environment in\v'vhich ptoviders can continue to serve Medicaid and
private patients — Continuing, by law, to ensure that prVidér payments are“adequate,
and that states’ ability to shift the financing burden to providers is limited, will “enable

pfévidets to continue our commitment-to serving all who come through our doors.”
‘A copy of the letter is attached.

The AHA is a not-for-profit organiv‘;'xtibn of health care provider organizations that are

; commntcd to health improvement iﬁ'their communities. The AHA i‘s‘fthe nétional ‘advocate for
its melﬁi)ers, which include 5 ,dOO-hospiﬁals, healvtih‘care'systéms, networks, and other
providers of care. Founded in 1898, AHA provides education for health care leaders and is a

source of information on health care issues and trends.

.30-
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' chbruary 1, 1996
Dear Representanvc

As you struggle to balance the Federal budget itis 1mportam [0 never lose Slght of the
critical role the Medicaid program plays in caring for more than 35 million of our most
vulnerable populauons mcludmg the elderly, people wxch dlsabllmes pregnant women, and
- children. S :

As providers of health care tw these' people, the undersigned organizations stand united in our
support for a reformed Medicaid program that allows states more flexibility in the design and .
administration of their programs. We are also unified, however, in our strong opposition to.
excessive reductions in. fundmg, and radical restructuring of the program that could ~
jeopardize people’s access to needed care and our ability to provide it. Block grants that
have no Federal guarantee of access w0 health coverage and meaningful benefits for our most
vulnerable populations, no Federal requirement that states spend grant dollars on the '

- provision of health services, no Federal requirement that states maintain their financial
commitment to funding the program, and no Federal requirement to assure access 1o quality *
services through provxder payment safeguards, are. examples of radxcal restructurmg that the
prowder commumty ﬁnds unacceptable

While savmgs necessary to help baiance the budgct are achlcvable they-need not and should

not come at the expense of eliminating our longstanding national commitment to a Federal. -

health care enmlemem for all categories of vulnerable Americans covered under the :

' Medicaid program.” We oppos¢ any Medxcald restrucmrmg proposal that does not meet the
followmg prmcxples : e

-~ !-Pre.servatlon ot’ the Medxcald Entltlement. The Federal chglblllt)'
: entitlement 1o a set.of nationally-defined benefits must be maintained. Fifty
~ states defining and enforcmg eligibility to a wxdely-varymg benefits package
would break this nauon 5 30~year nauonal hcalth care safcty—net commxtrnent

- - Continued Federal Fmanctal Responsnblhty for Medicaid.. The Fedcral

- government should continue to be a responsive financing partner with’ the
states when they suffer unexpected per;ods of recession and inflation. A block
‘grant approach would ehmmate the respons1b1[1ty of the Federal government
and, in economic downturns, force states-to reduce coverage stash™
reimbursement and/or Taise taxes.
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February 1, 1996

Continued State Financial R%ponsxblhty for Medlcald The states’

longstanding financial parmership in funding the Medicaid program should also
be mainwined. State matching rate changes that reduce the minimum
Medicaid contribution by states would take additional billions out of the health

‘care system. Obviously, a cut of this magnitde could force states to deny

coverage for millions of Americans. This would result in a significant
increase in uncompensated care 10 a health care system already overburdened
by over 40 million’ unmsured Americans. :

A Financial Environment in which Providers Can Continue to Serve

‘Medicaid and Private Patients. . Although we understand the desire for

additional flexibility for states, we believe that there are a number of
provisions being considered by Congress and the Administration that may
severely harm providers. They include repealing current law that contains

- provider payment safeguards that assure access o quality services through.

adequate payment, and safeguards for providers that limit a state’s ability 10

~shift the financing burden for the program to providers through such

mechanisms as provider taxes. Protecting these laws will enable providers to
continue our commirment to serving all who come through our doors.

Block grant approaches that would totally repeal the current Medicaid statute and do not
include the Federal guarantees we have outlined do not meet our principles. Proposals that
limit Federal spending on a per‘ beneficiary basis and preserves the Federally entitlement do
meet ‘our principles. What is more, they achieve our prmmplcs without undcrmmmg the
national commitment to a health care safety net and thhout going ‘backward in prowdmg
desperacely needed coverage 10 m:lllons of Amcrlcans

As we Stand at the brink of the new millenmum it is our collective responsibility to restore
our nation’s fiscal strength while mainuwining our compassmn A viable Medicaid program
will help us meet that challenge.

American Association of Homes and Services for the Agmg
. American Health Care Association
American Hospital Association -
Association of American Medical Colleges
National Association for Home Care .
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A “PER-CAPITA SUPPLEMENT” OFFERS
VERY LIMITED PROTECTION FOR STATES

The Medlgrant Il proposal developed by the Republican Congressmnal
leadership would replace the Medicaid program with a block grant. It would allow
states a supplemental federal payment if enrollment of certain groups of people grew
more rapidly than the rate at which the state’s block grant grew. Thus, if enrollment
of young children increased in any given year by 3 percent, and the state’s block
grant allocation increased by only 1 percent above inflation, the state would get a
supplemental payment to account for these “excess” enrollees. While discussions
have moved beyond the specifics of the Medigrant Il proposal, the framework of that

, proposal appears to be the basis for these dlscussxons Some of the key issues that
arise are noted below. :

. The supplemental payment would reflect enrollment changes relating
to only a small group of beneficiaries. Under the Medigrant II
proposal states would receive enrollment-related supplements for

“mandatory” enrollees, which-are defined in the proposal to include
only a small portion of Medicaid. beneficiares. States would be
responsible for enroliment-related increases in costs for all people who
are not identified as “mandatory” enrollees, including elderly and
disabled persons with incomes or resources above the SSI limits,
children over age 12, and low-income parents.

K The plan would put states at risk if they chose to cover vulnerable
populations.  If a state decided to cover any group of people that was
not a “mandatory” group, such as children over age 12, or elderly
people whose incomes or resources were above the SSI limits, and
envollment exceeded projections due to any number of factors — -
including population growth or a downturn in the economy — the
state either would have to bear the full cost of the additional
enrollment-related costs or be forced to make very difficult decisions to
scale back services or cut back on ehg1b1hty

. The proposal would undercut efforts to move families from welfare to
work. Under current law, states receive federal payments for providing,
Medicaid coverage to families who leave welfare for employment.
However, under the proposal, since neither children over age 12 nor’
low-income parents would be considered “mandatory” enrollees, all

. costs of covering these two groups of people above the federal block

777 North Capitol Street, NE, Suite 705, Washington, DC 20002 Tel: 202-408-1080  Fax: 202-408-1056
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grant payments would ‘be borne fully by the states. Thus, at the same
time that states may be subject to strict new work participation
requirements under a welfare block grant, they would be subject to tight
federal caps that would make it increasingly difficult for them to pay
the cost of providing medical assstance to families with low-wage
eammners., : :

. The proposal offers no relief to states under pressure to cover the
nursing home costs of elderly people with incomes above the SSI
limits. Currently, Medicaid pays for more than half of all nursing
home care in the country, but under the proposal only a small portion

* of the nursing home care now covered by states would be considered
when a state’s supplemental payment was determined. Given the

- strong political pressure that will be operating in many states to cover
nursing home care for elderly and disabled people with incomes well
above the SSI limits, states might well find themselves forced to cut
services to other groups of beneficiaries to cover the cost of serving
nursing home residents. ~

. If the benefit guarantees for mandatory enrollees are weak, states may
be forced to restrict benefits for even the most vulnerable groups of
people in order to offset costs associated with nonmandatory
enrollees. It appears that while some benefits would be required for
mandatory enrollees, current federal rules concerning the amount and
scope of these benefits would be eliminated, and other critical benefits,
such as prescription medications, eyeglasses and hearing aids for
children, would not be required at all. While states might want to offer
a broader package of benefits than would be required, states may find
themselves forced to severely festrict benefits — even for mandatory
‘groups such as very young children — in order to pay for coverage of
nonmandatory groups of people. A ‘
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CONCERNS/OUTSTANDING OUESTIONS
ABOUT THE NGA MEDICAID RESOLUTION

Eligibility concerns include: The repeal of thc current law's phase-m for coverage of
about 3 mllllon chxldrcn agc 13- 17 and thc dcvolutlon of the "dlsablhty dcfmxtlon to.
the states. : S

‘Benefit concerns include: The total discretion-given to states to alter the e
- amount/duration/scope of services; thc repeal of the current law's comparablhty and |
statewideness requirement that ensure that recipients in particular groups or locations
are not discriminated against; the apparent elimination of any defined benefit package
for currently optional populations; and the vague redefinition of the treatment
- requirements under-the Early, Periodic, Screening, Diagnosis and Trcatmcnt (EPSDT)
children's health benefit..

Enforcement concerns include: Thc state-bascd nght of action process advocatcd
‘by the Govcrnors (and whether it will work to cffcctlvely cnsure the guarantee). -

Financing concerns include: The exclusion of pregnant women and children, as well
as the medically needy, from the Federally—financed "umbrella" pool payments; the
inclusion in the base formula of the allowance that states can reduce their matching
Medicaid rate —- the result producing an additional $200 billion reduction in state
Medicaid spending over seven years, brmgmg the total Federal/State cut to $290

~ billion; the allowance for states to, once again, tax health care providers to help
finance their state match; allowing for provider taxes ‘will likely push up the cost of
the program that CBO scores because it will be casxcr for the Statc to access chcral
matchmg funds : :

Quallty concerns include:  The adcquacy of the quahty protectlons for plans under
Medicaid, such as HMOs and other managcd care plan; the apparent repeal of -the
Federal-based enforcement of Federal nursing home standards. (The difference
between them and us has always come down to definition and enforcement.)

| Accountability concerns include:
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'MEMORANDUM FOR THE PRESIDENT
FROM:  Carol Rasco, Laura Tyson and- Alice Rivlin

SUBJECT:  National Govemors' Association Medicaid Resolution

This memo hlghlxghts our major concerns with the Natmnal Governors' Association (NGA)
Medicaid resolution. [t summarizes these concemns, outlines our current position with regard
to each issue, suggests some possible fall-back .positions, and provides you with a reading of
- the Democratic Governors' positions on each of these issues. It also includes a summary of
the Hill and Interest Group reaction to the resolution. We thought you might find this to be
‘useful background information for our Medlcald mcetmg w1th you tomorrow mommg

Background

Govemors Chiles, Miller, Romer, Engler, Leavitt, and Thompson are coming back in town
tomorrow. They are scheduled- to testify at Medicaid hearings on Wednesday and Thursday
before the House Commerce and Senate Finance Committees. The Governors' testimony will
focus on the recently adopted National Governors' Association resolution, and they will
attempt to begin to fill in some of the details behind this resolution. Next week, Secretary
Shalala has been invited to appear beforé the Senate Finance Commlttcc to outline the
Administration's response to the NGA resolution. -

'The six Governors will also meet for thrcc hours tomorrow evening to prepare for their
Wednesday hearing. The Democratic Governors want to continue to work closely with us
and will meet with us before meeting with the Republican Governors. They rightly believe
they achieved a significant victory by getting the Republicans to agree to a new financing
mechanism that ensures that "dollars follow people." They also belicve that there are a
~number of provisions that were vaguely drafted, which have been interpreted by many as
extremely problematic (such as the NGA benefits section), that can be "clarified” through the

- normal NGA policy development process. Having said this, the Democranc Governors also

- acknowledge that they are a number of significant flaws in the NGA agrcemcnt that should be
addrcsscd : :
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Where We Agree thh NGA

. Before outlmmg our differences- and concerns w1th the NGA resolutlon it 1s important to
summarize briefly where we have significant agreement. Your Medicaid reforms mclude at -
- _least 12 NGA-endorsed ﬂexxblhty recommendatlons mcludmg arguably the three most .
1mportant structural changes : L
O ‘The’ establlshment of a new fi nancmg mechamsm that lmks and constrams '
- federal financing to enrollment through the use of an open—ended "'umbrella”
- that assures. that "dollars follow peOple" and that states are. protectcd from
' economlc downtums N o L . L

* ‘(2)' _ _5 The repeal of the Boren amendment and other federal provxder
o ‘retmbursement requlrernents -and :

[
. +

3. AThe hberanon of states from the walver process for° '

o . Managed care
,, ° Ho'me and community;ﬁasv‘éd,v cate SRR
o Coverage expansxons up to 150 percent of poverty

Outstandmg Issues Related to NGA Resolutlon S

S
-

There are thrce sets of issues that w1ll be debated in the leglslatlve process (1) the
"guarantee", ) second tier 1ssues, and (3) the Title: XIX debate :

‘The "Guarantee." Thosc issues that are dlrectly relatcd to the Medlcald "guarantee"

'(financmg, chgtbthty, benefits and enforcement) w1ll demand most of your attention
. and are the focus:of thxs memo ' S o

‘ ’.'Second Tler, But Cnttcal Issues There are “second tler" 1ssues, such as- nursmg
home standard enforcement, financial protections for families (like spousal
' 1mp0venshment), and managed care quallty assurance,. that will require’ Admlmstratxon
atterition should negotiations: progress. These issues helped us personalize the
' Republicdn Medicaid cuts and they are viewed as critical by most Democrats.
o \(For example, Senator Pryor feels strongly about the. nursmg horne cnforcement 1ssue)

The Tltle XIX Debate. Fmally, the Repubhcan desue to repeal title XIX and )
-substitute a new Medicaid title raises a host of concerns:. Drafting a brand new. title

for Medicaid in the limited time we have left in this Congress would inevitably lead to -

unforeseen legal, policy and polmcal consequences "This. would" include having to -
~ determine how to deal with case law —— such as what is the definition of "medical
- necessity" —— that has dcveloped over the past 30 years. Pérhaps most lmportantly,
takmg this route would place us in an untenable bargaining position; we would have to
-glve "chtts" ]ust to “remstate prov1sxons that are currcnt law



THE NGA RESOLUTION AND THE GUARANTEE: ADMINISTRATION POSITIONS

_There are four elements that make up the Medicaid guarantee: finanoing, cligibility, benefits,

and enforcement. Each of these elements is inextricably linked to the others and changes to
any one of them must be carefully constructed to avoid undermining the foundation of the =
- guarantee and the program. The following outlines the primary concerns we have with the
proposal and summarizes current and possible fall-back Admmlstratxon positions on thcse

issues.

)

Financing Concerns:

°

‘The NGA proposal uses a ﬁnancing mechanism that is different from ours but that
also assures that dollars follow increases in cnrollment However, it has the following
. problems:

States are guaranteed their base formula allotment even if they‘i:ho‘ose to .

- reduce coverage. This provision —- drafted for states like Michigan —- is a

significant departure from the historical Medicaid.federal/state partnership,
where federal financing support rises and falls with changes in coverage.

Many states can reduce their state Medicaid matching requirement;
This provision —— hastily inserted for Governor Pataki —— would significantly

_ decrease overall Medicaid spending OR significantly increase Federal spending.

It would reduce the maximum state match from 50 percent to 40 percent. If
federal spending is capped and all states matched at their minimum levels, the
matching rate change would reduce total Medicaid spending by an additional

$140 billion over seven years (on top of the already assumed $85 billion in
- federal savings and $65 billion in state savings). This could lead to large .

estimates of coverage loss unless the major eligibility and benefit protections
mentioned later in this memo are assured. If federal spending were not -
capped, the cost—shift resulting from the lower state match would totally offset
thc $85 billion in federal savings.

States could substitute state tax dollars with revenue raised through
provider taxes and donations. Since this is "borrowed" money, it would
effectively reduce states' real spending on Medicaid. Because this would make
it easier to raise state matching dollars, CBO (and OMB) would likely conclude

" that this provmon would also s1gn1flcantly reduce Federal savings.

: Adnumstratlon Position: Our CBO—scored per capita cap approach to MCdlCald cost
* containment has a "dollars follow people™ mechanism that is more direct than the

NGA umbrella and does not include any of the problems mentioned above. We would
keep the current matching formula, but propose that a national commission be '

“ established to make recommendations on how to address perceived inequities.

-3
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Possible Fall-Back Position: The Republican Governors are likely to refuse an
Administration-like per capita cap financing mechanism. We may be able to live with
a NGA-like financing approach if, as the Democratic Governors' intended, it truly
allows dollars to follow people and if the state matching reduction and the provider

-tax/donation provisions are fixed. Governors Chiles, Romer, and Miller all have

indicated they share our concerns with these provisions and support our position.
(In fact, the six "Medicaid" Governors never discussed the provider tax and state

. matching reduction issues; they were added as last second amendments to the .

resolution.)

Eligibility Concerns:

- ® . Repeals current law that phases-in coverage for 1.5 million poor chiidren

" between the ages of 13 and 18. OMB estimates a maximum of 36 billion in
federal savings if all states do not phase—in coverage. - (Thxs would overtum a
law cnacted by President Bush in 1990) o

. | Allows states to define dlsablllty, sub_]ect to HHS approval, ‘instead of

requiring all states to meet a minimum federal definition. This proposal ..
could result in widespread variation in eligibility determinations among states
and could threaten the cllglblllty guarantee for pcoplc with dlsablhtxcs

Administratlon Position: We rctam the kids phasc-—m and use the welfare reform's -

" -approach to address the Governors' concern about disability eligibility abuse. This ..

gives Governors the. option not to designate as "disabled” those persons who are
alcoholics and chemical and substance abuscrs, as wcll as tlghtens the eligibility
definition for children under SSI. :

Possible Fall-Back Position: “No fall-back for the kids coverage expansion. On
dlsablllty, ‘we could limit eligibility for other groups if the Governors can demonstrate
that there have been Cllglblllty abuses. If this compromise is still not acceptable, we
could consider allowing states to define disability, but with much stricter criteria that

" the Secretary must use to evaluate designations. (This latter approach needs to be
politically vetted.) The Democratic Governors would prebably be fine with either
-of these positions, although Governor Romer thmks the states should not be

defining disability eligibility.

| Beneﬁt-'Concéi'ns:

‘e Eliminates the current "adequacy" requlrement for benefits and gives

states unlimited discretion to determine the amount, duration and scope of
services within benefit categories. Under these provisions, the HHS

- Secretary would have no legal basis for concluding that a one-day hospital
benefit was insufficient to. meet the federal requirement for a hospital benefit.
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© ' Repeals current statewideness and comparability requirements for optional

~ benefits. Without these provisions, states could offer different benefits to
different groups of recipients or provide different benefits in different arcas of
the state. For example, states could decide to provide a no-deductible/no cap
‘prescription drug benefit for a disabled person who had a stroke and a drug
benefit with a $500 deductible and a $1,000 cap for a pcrson ‘with AIDS.

-®  May repeal the statewndeness and comparability requirements for

mandatog( benefits. If this is the case, states could offer 5 months of hosp1ta1
services for children and 2 weeks for the disabled. *

e Redefines the treatment portion of EPSDT (Early and Periodic Screening,

Diagnosis and Treatment) so that states need not cover all Medicaid
optional services for children.

Admlmstratlon Posifion: The Admmlstratlon maintains that thcsc concerns must be
addressed or the national guarantee to benefits is legitimately called into question.

" Your proposal retains the current benefit package and protections. On EPSDT, it

clarifies that benefits provided to children under the treatment requirement need not be
given to any other population (under the comparability requirements.)

Possible Fall-Back Position: Maintain the benefits adequacy standard. Maintain
current protections for mandatory benefits, but negotiate significant changes in the
requirements on the optional benefits, including eliminating or significantly liberalizing
current comparability and statewideness requirements. Negotiate further modifications
to the "treatment” requirement within EPSDT, including that the requirement need not .

- extend beyond a certain age group OR the possibility that the benefits provided need
- not exceed the states' optional package. (These are "hot-button" options that would no

doubt have to be carefully rolled out if pursued.) The Democratic Governors ..
support retention of the "adequacy standard,” but —- like the NGA -- have not
yet finalized their position on the other benefit issues.

Enforcement Concerns:

® ‘Eliniina.tes any federal cause of action under Medicaid by beneﬁciaries,

health care providers and health plans. Claims brought by individuals to

enforce their rights under Medicaid would be limited to state courts and state

law. Only the Secretary of Health and Human Services could bring an action
~ in federal court on behalf of Medicaid beneficiaries.

There are four major concerns with this proposal. First, the eligibility would
vary between states because state courts would interpret the law differently;
the same person could be covered in one state but not in another. Second,
fewer remedies would be available under state law than under federal law.

- Third, Medicaid would be the only federal statute that confers individual rights
that could not be enforced in federal courts by its intended beneficiaries.
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- _ Fmally, thc HHS Sccrctary would be unablc to lmgatc adequately on behalf of

individuals because-there would be significant new administrative burdens
o laccd on the Department and-because the only. remcdy available to thc
' Sccrctary would be thc thhdrawal of funds to thc state.

Admmlstratlon Posmon Wc rcpcal thc Boren amcndmcnt and make it clear that ‘
-providers have no right to suc over payment Tates. Wc retain current law for
cllglblllty and bencflt clalms brought by mdmduals "

' Possnble Back—Up Posxtlon In addition to the outnght rcpcal of the Borcn
- Amendment, we could also clnnmate the private right of ‘action by providers and

. health plans completely (so. that they could no longer sue ovcr prov1dcr quallflcatlons |

. or othcr issues not rclatcd to rc1mbursement)

On causcs of action brought by rcc1p1ents we could follow up ona suggcsuon ‘made
‘by Governor Chiles and propose scparatmg ehgxblhty clanns f_rom somc bcncflt '
claxms Under tlus approach " .

i L3 There would be no sults by provxdcrs health plans over rcunburscmcnt ratcs or

any other 1ssuc

KR Evcryone ﬁlmg a clalm would be rcqmrcd to cxhaust admmlstratlve rcmcdlcs
A recent survey of state ‘Medicaid agenciés found that in the 40 states: that -
rcSponded less than 5% of fair hearing decisions were appcalcd to-a court. In
California, for- cxamplc, 4,600 fair hearmgs were held and less than 1% were |

- appealed. In ‘Wisconsin, 376_fair hearings were hcld and 8 (2%) wcrc ,
appcaled (Tcxas chal Servxces Ccntcr, 1994) L

° ‘Most dlsputes over bcncﬁts would be heard in state court. Benefxts claims

would only be heard in federal court if there were an allegatlon that the state ..: E

)plan ora contract betwccn thc state and a provxdcr vmlatcd fedcral law

X'y Claims brought by md1v1duals over chglbxllty would be hcard in fcderal court.

» Across the country, there were 6 reported cases over eligibility i in 1994, 8

in 1993 6'in 1992 and 8 in 1991 (Natlonal Health Law Program Inc 1995) ; s

This is not a hlgh pnorlty issue for the Democratlc Govemors, and we belleve
that they would support our approach. However, they have reported that the
‘Republican Governors have a philosophical avérsion to any Federal right of

~ action. What is clear from.our conversations with the NGA staff, though, is that
the Govemors have not focused on thlS issue m any great detail.

Conclusnou

Wc hopc thlS mformatron is hclpful to you in dccndmg how thc Admmxstratxon should
position itself on the MCdlCald front. Attached is a background document on the

. congrcssxonal and mtcrest group rcsponsc to the NGA proposal

. . S

R R



.In evaluating the negotiating position the Administration should pursue it is clear that there
are two strategies to consider. The first approach would be to maintain your current

~ Medicaid position, which keeps minimum and federally—-guaranteed and enforced eligibility,
‘benefits, and financing. Pursuing this strategy would mean that the focus of negotiations
would be on the flexibility provisions in administering the program, rather than on the core
structure of the program. :

The second approach would be to send a s1gnal of additional flexibility on Medicaid and

accept more of a block grant-like approach. Pursuing this negotiating strategy would be akin
. to the welfare discussions and would necessitate an active effort to protect guarantees that are
already assured under curtent law. ' : ‘

Regardless of the approach taken we would advise that any real or perceived compromise to
the Republicans on welfare should be used as leverage to improve your position on Medicaid.
We look forward to talking about these issues tomorrow.



CONGRESSIONAL AND INTEREST GROUP RESPONSE TO NGA

- Hill Response to the NGA Resolution: Most Republicans, through the RNC and
comments by the Speaker, are strongly embracing the NGA proposal. They claim
that it is a virtual mirror-image of their Medigrant proposal. The RNC is literally -

~ passing out paper declaring "victory."  The-only exception to a complete endorsement
from the Republicans is related to their perception of the financing mechanism. They
are sending signals that they oppose the open—ended nature of it and are suggesting
that they may push for some type of cap. (The Democratic Governors have already
indicated that they would "walk" from the deal if this’ occurrcd) ‘ )

chublicans appcar to want to push a "bipartisanly—-supportcd NGA" bill out and dare
us to criticize it. It is for this reason that they have so quickly scheduled hearings for
this Wednesday and Thursday, and have invited Secretary Shalala to testify next week
before the Finance Committee. Having said this, they are reportedly being responsive
to NGA calls to not prematurely unveil a Republican "NGA Medicaid" bill and risk a
meltdown of the bipartisan agreement. There is no question, however, that they are
(behind the scenes) drafting legislation and attempting to get CBO to score it and it is
not inconceivable that they may introduce somcthmg prior to Secretary Shalalas ‘
. tesnmony -

’ Thc Republican reaction has fucled the susplclons of the Dcmocrats and w1th »
extremely few exceptions, there has been a generally negative reaction to the NGA
~ proposal. The "base" Democrats, like Henry Waxman, have been extremely critical of
the proposal and have charged that it offers no guarantce and ‘may even be a block
gxant in shccps clothmg ' : ‘ -
Congrcssman Stenholm and Congrcssman Dmgcll were apparcntly quite dxsappomted
in the lack of state accountability, the reduction in state match, and raised concerns
about the adequacy of the legal enforcement provisions. They argue that it is not
unreasonable to expect a federally-enforced, national eligibility. and standards floor in
return for a large federal investment. To back up their point, their staffs have been
circulating a chart that shows how the coalition proposal would provide $840 billion to
state Medicaid programs, at the same time the states are trylng to significantly
decrcasc thclr Medicaid cxpendxtures

On the Scnatc side, Senator Breaux dlstanccd; himself a bit and called for hearings so
he could fully understand the implications of the proposal. His staff reports that
Senator Breaux thought the Democratic Governors were going to be able to "cut a
better deal than they did.” On the moderate Republican side of the aisle, Senator
Chafee privately raised concems about the proposal and suggested it appeared to be
something akin'to a federal maintenance of effort with too little accountability. =



Clearly; however, both Senators' Breaux and Chafee want to Keep the Medicaid .

" discussions alive for the sake of a budget deal and will continue to avoid -being overly
critical in public. According to Senator Breaux's staff, the primary authors of any -
 alternative Medicaid bill will likely be Senator Chafee and Senator Graham. Lastly, -
~ there are also reports that- Senator Roth's staff is working with the House Commerce :
Committee to draft up their own version of the *NGA résolution.” Since they have
fairly "green" Medicaid staff who, have prevxously worked at the House Commerce
Commlttee 1t is hkely that their blll w111 largcly mmor the House Repubhcan b111

. Interest Group Response to the NGA Resolutlon.‘ We have received. only '

" negative reactions from the groups, including the unions, the American Hospital '
Association, the American Academy of Pediatrics, the Children's Defense Fund, the
Alzheimers' Association and the Consortium for Citizens with Disabilities. The -groups,
particularly those who represent children and the disabled, feel that enactment of a
proposal like the Governors' resolution would mgmﬁcantly increase the number of

B ~ uninsured and renege on what they believe is a ]omtly-held commltmcnt with the .

Administration to expand, or at least not reduce, the number of insured. The AIDS
groups are particularly concerned because théy greatly fear the bencflt changcs and thc
: state-—by—state defmltlon of dlsablhty provmmn :

. The othcr interest groups are largcly staymg qmet and ‘waiting to see how we respond
- to the llkely “clarifying" changes cxpccted to emerge from the NGA over the next

‘week or so. Some of them. are takmg this position because they do not want to

‘undermine our position. ‘Others are holdmg off because they want to be pcrccwcd as
players in the upcommg negotlatlon .

" The Office of Pubhc anlson believes:that your strong stand on Medicaid has buxlt

. bridges that extend. far beyond the traditional Medicaid constxtuencms Public Liaison
believes that significant changes from these: groups perception of our past. Medicaid
: p051t10n may damage this strong alliance and. may be dlfﬁcult to, repalr



February 19, 1996

'MEMORANDUM FOR THE PRESIDENT
FROM: Carol Rasco and Laura Tyson

SUBJECT: Medicaid and the National Governors Association Resolution

THE NGA RESOLUTION

| Whefe We Agree with NGA

“The President's Medicaid reforms includes at least 12 priority NGA—endorsed flexibility
recommendations, including arguably the three most important structural changes:

(1)  The establishment of a new financing mechanism that links and constrains
federal financing to enrollment, thereby assuring that "dollars follow people”

and states are protected from economic downturns;

(2) The repéal of the Boren amendment and other federal provider -
- reimbursement requirements; and

(3)  The liberation of states from the waiver process for:

® Managed care
e  Home and oomrnunity—based care °
° Coverage expansions up to 150 percent of poverty

o
{



Outstanding Issues Related to NGA Resolution

In aﬁy discussion of Medicaid reforms, there are countless issues that will be raised and
debated in the legislative process. In general the issues the Whlte House will likely have to
focus on are: :

The "Guarantee.” Some issues, like those that are directly related to the Medicaid
"guarantee” (financing, eligibility, benefits and enforcement), will demand most of our
attention and are the focus of the attached document.

Second Tier, But Critical Issues. There are "second tier" issues, such as nursing
home standard enforcement, financial protections for families, and quality assurance,
that will require Administration attention should negotiations progress successfully.

The Title XIX Debate. And finally, the Republican desire to repeal title XIX and

- substitute a new Medicaid title raises a host of legal and policy concerns that we
cannot even begin to fully contemplate. For example, it would force us (or the states)
to go through the ugly process of redefining the legal definition of "medical
necessity.” (It would also place us in an untenable bargaining position; we would

- have to give "chits" just to "reinstate" provisions that are current law.)

THE NGA RESOLUTION AND THE GUARANTEE: ADMINISTRATION POSITIONS

There are 4 clements that make up the Medicaid guarantee: financing, eligibility, benefits,
and enforcement. Each of these elements are inextricably linked and changes to them must
be carefully constructed to avoid undermining the foundation of the guarantee and the
program. The following outlines the primary concerns we have with the proposal and
summarizes current and possible fall-back Administration positions on these issues.

(1)  Financing Concerns:

° States are guaranteed their base formula allotment even if they choose te
reduce coverage. (This provision —— drafted for states like Michigan —- is a
significant departure from the historical Medicaid federal/state partnership,
where federal financing support rises and falls with changes in coverage.)

o Many states can reduce their state Medicaid matching requirement.
(This provision—-hastily inserted for Governor Pataki would significantly
decrease overall Medicaid spending. In fact, estimates from HHS indicate that
the $85 billion in federal savings would translate into $290 billion in total
spending reductions if all states matched at the minimum level.)

] States could substitute state tax dollars with revenue raised through

2



' provider taxes and donations. Since this is "borrowed" money, it would
effectively reduce states' real spending on Medicaid. This, and the previously—
mentioned provisions that make it easier for states to tap into the federal
treasury, may have an impact on how OMB/CBO would score this proposal.

Administration Position: Our CBO-scored per éapita cap approach to Medicaid cost
containment has a much more direct "dollars follow people” mechanism. We do not

- have any provisions for reduced state matching rates and do not permit the

reinstatement of provider taxes/donations. Moreover, states who reduce their coverage
are not permitted to retain federal matching dollars in excess of this coverage.

Possible Fali~-Back Position: The Republican Governors are likely to refuse an
Administration-like per capita cap financing mechanism. ‘'We may be able to live with
a NGA-like financing approach if it lives up to the Democratic Governors' intent and
it eliminates the state matching reduction and the provider tax/donation provxslon The

Democratic Governors would support these modifications.
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Eligibility Concerns:

] The NGA proposal repeals current law that phases—in coverage for
1.5 million poor children between the ages of 13 and 18.

° The NGA proposal allows states to define disability, subject to HHS
approval, instead of requiring all states to meet a minimum federal
definition. (As currently drafted, this proposal has potential to result in
widespread variation in eligibility determinations among states and could
threaten the eligibility guarantee for people with disabilities.)

Administration Position: We retain the kids phase—in and we would use the welfare
reform's approach to address the Governors' concern about disability eligibility abuse.
This would provide Governors with the option to not designate as “dlsabled“ those

persons who are alcoholics and chemical and substance abusers.

Possible Fall-Back Position: No fall-back for the kids coverage expansion. For the
disability eligibility issue, we could add other categories of "optional” eligibility
designations that the Governors can illustrate represent eligibility abuses. If this
compromise is still not acceptable, we could consider allowing states to define
disability, but with much stricter criteria that the Secretary must use to evaluate
designations. (This latter approach needs to be politically vetted.) Agaln, the
Democratic Governors would be fine with this position. -

Benefit Concerns:

(] The elimination of the current "adequacy" requirement for benefits and
‘ gives states unlimited discretion to determine the amount, duration and
scope of services within benefit categories. (Under these provisions, the
HHS Secretary would have no legal basis fot concluding that a one—day
hospital benefit was insufficient to meet the federal requirement to provide a =
hospital benefit.)

° The repeal of current statewideness and comparability requirements for
~ optional benefits. (Without these provisions, states could offer different
benefits to different groups of recipients, or different benefits to different areas
of the state. For example, states could decide to provide a no deductible
prescription drug benefit for the elderly and a drug benefit with a $500 -
deductible with a $1,000 cap to people with AIDS.) :

° The possible repeal of the StateWideness'and comparabilit requiremenfs for
mandatory benefits. (If this is the case, the state could offer 5 months of
hospital services for children and 2 weeks for the disabled.)

® . The redifinition of the treatment portion of EPSDT (Early and Periodic

Screening, Diagnosis and Treatment) so that "states need not cover all
Medicaid optional services for children."

4
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 Administration Position (Benefits): The Administration retains the current benefit
package- and protections. On EPSDT, it clarifies that benefits provides to children

under the treatment requlrcmcnt need not be given to any other populatlon (undcr the

.~comparab111ty requirements.)

Possible Fali-Back Position: Maintain current protections for mandatory benefits,
but negotiate significant changes in the requirements on the optional benefits, '
including eliminating or significantly liberalizing current comparability and
statewideness requirements. Negotiate further modifications to the "treatment”
requirement within EPSDT, including that the requirement need not extend beyond a
certain age group OR the possibility that the benefits provided need not exceed the

‘states' optional package. (These are "hot-button” options that would no doubt have to

be carefully rolled out if pursued.) The Democratic Governors would likely desire
to go further on these issues than we may, but it is likely we could work this out.

- Enforcement Concerns:

* The' NGA proposal eliminates a fedefa] causei of action by Medicaid

recipients. (Claims brought by individuals to enforce their rights under.

Medicaid would be limited to state courts and state law. The most significant

problem is that, under this proposal, eligibility will vary between states because -

‘state courts will interpret the law differently. In addition, fewer remedies are
~ available under state law than under federal law). ‘

Administration Position: Retains federal right of action ——‘currvcrnt law.

Possible Back-Up Position: The Republicans will not accept current law or, for that
matter, practically any alternative to their approach. However, to show our interest in
attempting to address their concerns, we could follow—up on a suggestion made by

‘Governor Chiles and separate eligibility claims from some benefits claims. On -

eligibility issues, which are most closely linked to the concept of a guarantee,

~ individuals would retain their current right to bring suits in federal court. However,

individuals would be required to exhaust a state administrative process before filing in
court. Most claims involving benefits would be heard only in state courts. A benefits
claim could be heard in federal court only if there were an allegation that the state

plan or a contract between the state and a provider violated a provision' of federal law.

“This is not a high priority issue for the Democratic Governors, but they believe
that it may be necessary for us to give on this provision in order to get a deal
‘with the Republicans. There are, however, obvious and major implications of going

beyond our back-up position. Movement away from our position most ccrtamly
requlrcs a serious policy, legal and pohtlcal review. o



THE WHITE HOUSE -
' ~'5WASH'INGTON

February 20 1996

.MEMORANDUM FOR THE PRESIDENT

FROM G TODD STER%

,SUBJECT: - NQA_Govemors. Proposal ,

This summarizes the Rascof’fysdn/Rivlin memo submitted for your 10 am meeting this
morning. The NGA plan raises concerns about each of the four elements that comprise the
Medicaid guarantee -- ﬁnancmg, ehgxblhty, beneﬁts and enforcement

Fmarzcmg NGA estabhshes an umbrella to guarantee that "dollars follow people”,
but (i) States get guaranteed allotments even if they reduce coverage, contrary to current
system where federal financing rises or falls with changes in coverage; (ii) States can reduce .

 match from 50% to 40%, meamng either federal spending goes way up or, if federal

spending is capped, overall cuts in Medicaid go way up; (iii) States could substitute state tax
dollars with provider taxes/donatlons effectlvely reducing States’ real Medicaid spending.

Our position -- per-capita cap; fall-back -- an umbrella only if state matchmg and provxder

tax/donation problems are ﬁxed

Fligibility. NGA repeals‘phaseéin covering 1.5 million kids 13-1%; and allows States

to define disability, leading to widespread variation in coverage. Qur position -- retain kids
~ phase-in and lets States limit disability definition for alcoholics and other substance abusers

and tighten definition for kids under SSI fall back -- - let States- limit ehg1b111ty more 1f they

‘ ‘can show abuses

Befzeﬁts NGA ehmmates "adequacy requ1rement SO States can-determine amount
duration and scope of services; repeal statewideness and comparability for optional benefits

“and maybe’for mandatory; redeﬁnes EPSDT so States need not cover all optional services for

kids. Our position -- retain current benéfits and protections; fall back -- change’

‘requ1rernents on Qnonal beneﬁts and modify EPSDT. “treatment" requ1rement.

Enforcement NGA ehmmates federal pnvate nght of action for beneﬁc1ar1es

" providers and health plans raising four concerns -- wvarying state court interpretations; fewer

remedies; Medicaid would become o _rlly federal statute conferring private rights that couldn’t

be enforced in federal court; HHS Secretary couldn’t litigate effectively on behalf of

individuals. Our position -- repeal Boren amendment to make clear provxders can’t sue over
payment rates, but retains current law for individuals’ ehglblhty and benefit claims; fall back

- -- eliminate private right of action for prov1ders and.health plans, and put most beneﬁt

disputes (other than those claiming violation of law) n staté courts.

. The memo also notes that there are second:tier issues apart I’“rom the guarantee (e.g., nursing

home siandard tm"orcun'cnt financial protcctions for families); and questons whether Tide

NIX should be replaced w Ak oonew titde or remined and medifiad,



' THE WHITE HOUSE
" WASHINGTON

March 7, 1996

MEMORANDUM FOR THE PRESIDENT
FROM: John Hilley
SUBJECT:  Current Status of Breaux/Chafec Medicaid Alternative

cc: - . Carol Rasco, Alice Rivlin and Laura Tyson

Dunng the last two days, the Members of the Brcaux/Chafcc balanccd budgct group havc
been meeting on the Medicaid provisions of their balanced budgct proposal. If the tentative

~ decisions they have made hold, the cuts and structural reforms in their package will virtually

mirror your current proposal or, at munmum, be consistent with some of the compromises |
you have indicated would be acceptable.. This memo, which Chris Jennings helped me draft,
provides a quick summary of thexr current proposal and a sense of the polmcs and tnnmg

v surroundmg it.

Background on Current Breaux/Chafee Medicaid Polxcy

- ‘We have always evaluated any Medxcald proposal on the dcgrcc to which it prov1dcs for

needed, new flexibility to the Governors and how well it ensures the financing,- eligibility,

- benefits, and enforcement provisions that we believe are essential elements of the Medicaid -

"guarantee.” The current Breaux/Chafec Medicaid proposal has either adcquatcly addrcsscd ‘

© our previously stated concerns about the NGA resolution or, as is the case with the

enforcement issue, has yet to make a ﬁnal call on-a prpblcmatxc provision. " Specifically:

Flexibility: They incorporate all of your major new state flexibility provisions,
including the repeal of Boren, the tepeal of the cost—based reimbursement requirement
for community health centers, and the elimination of the waiver. process for states

- implementing managed care or attempting to expand coverage. They also change the
status of community health center services to an opnonal, rathcr than a mandatory
service.

Financmg They build off the NGA financing formula, bt eliminate the reduccd
state matching and the new pr0v1der tax provisions that the Governors advocated.
Like your per capita cap, the structure seems to assure that federal dollars increase
" with enrollment. Also as in your. financing proposal, thcy assume DSH cuts, with a
_portion of the savings being dedicated to set-asides for undocumented aliens (as was
the case m the Republican bill as well) and .community and rural hcalth centers.



"Ehglbility Thcy rcmstatc the chlldrcn 13—18 phase—m provision and thcy kecp a
federal definition of disability, but amend it as in the welfare agreement. (As you may’
- recall, this makes coverage optional for alcoholics, chemical and substancc abusers,
and some funcnonally—lmpalrcd SSI children.) ' :

Benefits They appear to kccp current law and standards for both mandatory and
‘optional benefits, with the exception of giving the HHS Secretary the authority to
narrow the definition of treatment services under EPSDT. (Their benefits
recommendations are, therefore, more "llbcral" than the fall-back posﬁmn that we
havc discussed with you ) » :

Enforcement: Although thc}?i reportedly are sympathetic to maintaining a federal right
of action of individuals, they have not made a.final decision on this issue." It is clear,
however, that they are looking at options that you have supported previously,

. including the requirement that recipients go through the entire administrative appéals S

process pnor to being able to file a case agamst the state.

~ Miscellaneous: -They are rctammg current federal nursing home standards and .

~enforcement provisions. They are very sympathetic- to keepmg Mchcald in Tltlc XIX .

but they have not' made a fmal dccxsmn on thxs issue.

‘ Prdcess'

While devcl()pmcnts surroundmg the Brcaux/Chafcc Mcdlcald packagc are cxtrcmcly

-encouraging, they cannot be viewed as "real” until and unless they are publicly reléased.

The most important, and as yet unanswered, question is how Senator Dole will react to the
package. Since the Republican Governors will not find this compromise to their 11kmg,
Senator Dole. may come to a similar conclusion and pressure the moderate Republicans 'to
backtrack. Even if they don't backtrack, it would be conceivable to see Republicans take the
position that they suppoit this package ONLY in the context of a balanced budget. They
might say that they took a more moderate Medicaid approach only because they were
"winning" on some of the other Republican entitlement priorities. For cxamplc they mlght
(internally) cite their 31 percent Medicare Part B premium provision that is assumed in the

" Breaux/Chafee package.. If they take this "only in the context of a balanced budget” posmon

we may find any Republican-supported Medicaid/Welfare amendment-on a debt limit to be a |

- much more harsh and unacceptable Medicaid prqpiosal than the one outlined above.

. Timing‘

It is uncertain whcn the BrcauxfChafcc group w111 go publlc w1th thcu new Medicaid and

" balanced budget ‘proposal. They want to get it scored by CBO before they do, but they also

understand that each passing day makes it more unlikely any package will have sufficient
momentum to pass the Congress. It seems likely, however, that it will take at least anothcr
week before they will be ablc to release their package ‘

We will continue to keep a close watch on the Brcaux/Chafec group. Howcvcr our best
strategy scems to stay a step away from their work.  If we are assocxated with it, the
Republicans (and ‘even some Democrats) may fecl obhged to move to a more conscrvatwe

. position. We will kecp you'posted on developments.


http:question.is

‘ Congressional Moderates' Position on Medicaid Reform ;——}]

House Senate
Coalition Moderates.
FLEXIBILITY
President's flexibility package —— Managed care and home and + +
community services without Federal waivers. Flexibility on quality
standards.
FINANCING
‘Dollars follow people/economic downtum formula. + +
'No reduction in state matching rate. * ' *
~ Provider tax p;dtections. ' ' + -+
ELIGIBILITY - ‘
a . N R : b
Coverage for kids 13-18 — retains current law that phases in kids. *
Federal definition of disability — with welfare exclusion of . . .
alcoholics, chemical & substance abusers from mandatory coverage.
| BENEFITS |
Retain ‘adequacy’ standards | L * *
Retain statewideness/comparability standards. + *
. Q --havc Secrexary d&sxgnate benefits that are bcxng abused. : + *
ENFORCEMENT B | | . .
Rg@! Boren amendmen o - . ‘ - *
‘ ) e
Meral right of action —— preserve Federal right of actton for ’ -+
ellgbillty and benefits dlsput% ‘ .
| STRUCTURE/SECOND TIER ISSUES
Preserve current law protections by drafting off of Title XIX. o ot
Quality assurance: managed care[nuxsing home standards, s +
enforcement. c - : °
Family financial protections, * ¥
OVERALL SAVINGS
Administration $59 billion; House Coalition $85 billion; Senate $62 billion.

| (+) indicates a position that is consistent with the Administration; () indiciates positon inconsistent with the
Administration; (0) indicates partial support; (?) indicates unclear position. : :



MEDICAID BACKGROUND

Attached are two recent memos outlining our concerns about the National Governors'

Association (NGA) Medicaid agreement and possible acceptable alternatives. The February
20th memo outlines our fall-back position and the March 19th memo outlines where the
Breaux/Chafee coalition now stands on Medicaid. (The good news about Breaux/Chafee is
that their current —— as yet unreleased.—— provisions have addrcssed ALL of our major
concerns about the NGA proposal).

In short, the concerns we have about the Governors proposal can be classified into four
broad categories: (1) Eligibility; (2) Benefits; (3) Enforcement; and (4) Financing. These
categories also can be used to-help describe the make up of the Medicaid "guarantee” (it is
best not to use the word entltlemcnt) that the President sccks to protect

)

@

G)

“)

Eligibility: Who gets the guarantee" Under the Governor's proposal, 2.5 million
kids ages 13-18 and an untold number of people with disabilities (because states will
now be allowed to define disability) will no longer be guaranteed coverage. (The
Breaux/Chafee plan retains current law with regard to these populations.)

Benefits: What benefits are guaranteed? While the Governors maintain the current
required benefit package, it does not retain the standards to make certain these benefits
are real. For example, it does not require that these benefits. are provided statewide

- and could allow states to define benefits in a discriminatory way for different

populations. -

Enforcement: How is the guarantee legally enforced? 4"I'he‘NGA'pr0posél

eliminates the right of action within the Federal court system for those recipients who
feel they have not been provided the services with which they are guaranteed.- Instead,
it proposes to have 50 different state courts enforce this guarantee, thus virtually
ensuring that there will be multiple definitions of the national Medicaid guarantee of
eligibility and benefits. As far as we know, this would be the first Federal statute that
eliminates this nght for eligibility disputes.

Fmancmg How is the financing guaranteed? The NGA proposal improved on the

~ Republican block grant in that it ensured that states will automatlcally get increased

federal support should enrollment unexpectedly increase (such as in an economic
downturn.) However, their provision to allow states to lower their state matching
dollars and still collect the same amount of Federal dollars, combined with their
expansion in the use of provider taxes to access Federal funds, will either significantly

increase Federal costs or, if the Federal match is capped, will cffectlvcly be a block

grant ‘Neither outcome is acceptable.



Current Administration Position Vis a Vis Medicaid

We are now talking to the Democratic Governors about finding a way for them to exit from
the NGA discussions. It is becoming more and more clear that the Republicans on the Hill

-are simply using the Governors. for cover to cut and block grant Medicaid. The latest rumors

indicate that the Republicans are even rejecting the most positive element of the NGA
agreement, i.c., their provision to ensure that Federal dollars will follow enrollment increases.
(They may release their new "vision" of the NGA agreement as early as next week.) .

If the Republicans go back to capping (block—granting) the Medicaid program, the
Democratic Governors will use this as -an excuse to break free from the NGA process. They
will say that the only way to get an acceptable agreement that can be enacted is to conduct
Medicaid reform discussions on the Hill in a bipartisan manner. They will likely cite the
Breaux/Chafee coalition as a good example of this. We will also be asking the Democratic |
Governors to publicly state that welfare reform should not be held hostage to ongoing (and
yet to be concluded) discussions on Medicaid. - |



