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\l.~edicaid" Survival i.No Small Acl!ieVement 
II :, '8,y Congressman John D. DingeU 

Ii :t I.. 


, i, ,':l I' , ,
i , !! ' i, ' " " 

,'I R\residettt Clinton's busy pen this week signs into law sweeping arid irtiportartt legislation 
,I, ' 
'l I ,to raise the tniniIiium wage and reform both welfare and the health insUrance market. Little
I I : 
'I , ' 

, , ~6ticed rd lightly remarked upon will be another event ofsupreme impottance to 37 million ' 

,kneric:ah seruors, motherS, children, people With disabilities and others: the cOntinued stftvivaJ. of 
~ 1 • 

! I 
, 'MediCaid. 


.' ;\ \' 


, q 
I ' 

. d I, , " 
'I 'I Regrettably, some ofmy most prized allies in legislative fights.. from the establishment of 

~edicarl and passage ofciv:il rights through the health 9are reform battles ofthe last Congress. 
;t I :

IJtve overlooked this acbievemertt_ 
i I 

ledicaid survives not for 1ack ofeftort by the majority patty in COngress, who have',:
.j 

,I 
. 

' 
, ' I 

mountedl both frontal a.ssaults and sneak attacks_
:; I 

, !, II ' 
.... I' ,~ • ,. , 

~ ran. d~g 'budget deliberations, head.lines across the count.IY accurately described 

I " " I ' " , ' , 
tli~ GOPfs design to rep,lace Medicaid with a blOclc grant program, "Medigrant" (the E.QSt. 

! I ' 

, S~ternJr 23:' "House Panel Votes to End Medicaid"). ThoSe propOsals also removed the 

pr~tectiJns agaiflSt impovetishnient by Wnilies and spouses who had to pay for nursing home care 

f~~ their llderlY parems and relatives_· . 
; I 

. ':; , 

,
I', Much the same sdlpt was repeated early this surnrrter during yet another budget

I ' 
I ' 

ieeoricilikon_ In June, in an act ofstartling (or ¢rhaps foolish) ideological consistency, a 
I I I 

. : 1 I· 
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CorilmtrCe'\ Committee mark-up provided ample evidence that the majority party in Congress hadI .: q
I ~nh intention ofgUaranteeing medical care to anyone. A series ofamendments were offered to i 	

: ,i I 

c~arifY whe~her anyone would be guaranteed health cMe in the future under Medicaid: 


, i " 

"1 I 


I.. ,
i 

I 

.: whl"t about guaranteed coverage for the elderly needing nurSing home care? De.reated on 

a'bany-IinJ vote. What' about people with Ah:heimers disease? Defeated on a party-line vote. 
:! 1 ' 

,H~w abou~ veterans ~ nursing hom.e care? Elderly beneficiarieS now: living in nursing 
:.\ ' 

hbmes? C~dren with cOnditions identified du.ring a mediCal. screening under the Early Periodic 
! ! . ; 	 . 
1 !. ,. " 	 . 

Scrreening, Diagnosis, and Treatment (EPSDT) program? Pregnant women and infants? AU were
( I, 	 ' 
: I 	 ' 

defeated on party.lifte VOtes. 

:: ! 
i 	 . 

E'vl as receIrtly as last month, when Medicaid was ostensibly "off the table," the welfare 
:1 I:· ' 

Mann Qill contained proVisions ending~ees ofmedical care for poor children and their ' 
;! '. 	 . 
, I 

. rri~thers. 

'i i 
'I 

Yet!Medicaid liveS. Why? 

! 


'j 
r II 

and reasOn is tbat a curious Coalition fanned. Strangely enough. the miIiorio/ party in: I 	 ' . 
. I 

CO~gfess was unified. The "Blue DogS" -- those fisCal conservatives who led the balanced budget 

fiJt -stJd :6rin in insiking that fedetal funds should not be parCeled out without clear criteria 
': 1 	 . 

I 	 , 

for;their~. they had their counterparts in the Senate in the form ofthe bipartisan duo ofJohn 

I 	 ,
Chaffee and John Breaux, and eventually> they were joined by moderate Republicans in the 

! I 
, , 
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Oh yes: there was one other very importarit player. None oftrus would have happened if 
H I , , ' I, 

the President bad not made clear by words and deeds his refusal to accept a budget doing away 11 . t .II 

! +Medicaid. Just as irilport3rtt, he ~ to let welfare reform serve as the Trojan Horse for 
,1 

,the erosion or abolition 'of our second largest health c:a:re program. 
, \ . , 

:t 
" 

It's impo:rtant to remember who Medicaid serves. Medicaid is America's largest single 

purchaser ofnursing home services and other long-term care. It pays for more than halfthe 
I ' 

mirsing home care proVided in this country; ofthe 1~5 million nursing home residents nationwide, 
, ::1 
ab~ut two-thirds, or on.e'million., are cOvered by Medicaid, mostly.t State option. 

, . 

This year mOre than 4 million adults 65 and over will receive services from Medicaid. 

A~out one-third ofthese· are eliglole becausetbey are'r~ving SuppiementalSecurity lncome 
,\ . , :' "" " " , , 

(~SI) assiStanCe. Others have,lost nearly aU their assets to the high medical or long-tel'mcaie 

expenses that often aCCompany illneSs or disease later in life. An'estimated 1.9 million seniors are 
i ., 
! . ' 

elitible because their inComes are below 12() percent ofthe poverty level, and they reCeiVe 

Me¥ficaid assistance to pay their Medicare premiUrns, co-~a; and deductibles (but not 
,t.' 

liw:smg h~me care or pre'scnption drugs). About 6 million disabled individuals and about 7.4 ' 

million low-income wotnen are eligible for Medicaid in 1996. And Medicaid covers about one-

fourth ofAmerica's children - 70 million in number. 

'j 

", 
! 

I 
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.' ~ the Congressioi1al majority argued that they could cut $72 billion in Fed.eral spendiIlg 
I :} 

.~mMedicaid over six years ..... and as Much as $250 billion overall in combined Federal and State i .. 

·;~ending - and still proVide a guatantee ofhealth Care in their block grimt. But the fine print in 
, 

· '. . . 
~eir legislation went oUt of its way to shred any assurance that such coverage must be provided, 
. ! · ~ ,.by expliCitly'prohibiting arty person from trying to enforce any such guarantee against a State in 

i ~ 

\ 
· Fedetal court . ., 

, iI 

.' .! 

, i Medi~d is not 'Without its flaws or abu.Ses. Over the years states have COhc;.oCted a 
1 

~ety ofSCaniS to divert money from health care to other uses. Some States brazenly admit that . :- , . 

.th~Medicaid payrilents have gone to build roads, prisons, and bridgeS (Louisiana)~ others have 
.. 

, : t . 

m.iraCulously awarded tax cuts in almoSt the precise ~ount oftheii additional Medicaid. . 


an:otinems (New HampShire). Too many GovernorS see Medicaid as all opportunity to shrink. 

, 
; 

St~te deficits at t.lieeXpeDSe dfthe Federal deficit. In fact, certain Governors were the leading 
! 

fotce in trying to remove all.iuarantees·ofmedic31 care contained in Medicaid today. 
, : - . ~ , " .',' . . -

Medicai~ for th~ time being, SliiVives to provide health care for another day. In the l04th 

cdi1~ thai is no small achieVement. Give the President - and his allies in h:2th parties - the 

cr~dit they deSerVe. 
I 

·1 

:1 
! 
I 
l 
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HEALTH REFORM BILL CIIMINALIZES cans TO QUALIFY FOR MEDICAID 

. Buried in the Kassebaum-Kennedy health reform bill (H.R. 3103) just passed by both 
Houses of Congress is a provi5ion making it a federal crime to transfer assets to qualify for 
Medicaid for nursing home or other long-term care. Such transfers are al~eady penalized . 
under MedicaId law; making gifts or establishing trusts without receiving fair value re5ults 
in a 'delay in eligibility for Medicaid coverage for such services. However, this activity is 
not currently a crime. . 

This provision, invisible in the public discussion and press coverage of the legislation, 
passed with no hearings, no debate and no effort on the part of any member of Congress 
clearly to identify the particular activity that is the source of the problem addressed by it. 
In fact, its existence in the bill appears to be asurprise to many of the proponents of the 
Iqlslation. 

The provision is unnecessary, since .individuals who gfve away money to qualify for 
Medicaid are already penalized. Iti, poorly drafted; it is impossible to teU from the report 
on the legislation whether the aetMty is a felony (punishable by $25,000 fine andlor five 
years jn prison) or a misdemeanor (punishable by $10,000 fine andlor One year In prison)•. 
If it were enforced, the PeoPle likely to be jailed or fined are old, sick people needing 
:nursing home care. The more probable result of the existence of the proviSion is that 
people will be confused about its application and discouraged from applyinSfor' 
Medicaid. 

FoUowin,g are issues raised by the provision. 

1. CrimiMlizatjon of transfer' I. too barth and will baxe aqativc unintended 

~D~" berPOd actual pl'Q5ec;ytiq. 


Anyone who applies for Medicaid within three years of making a Sift could be 
criminany liable. For example, a grandmother applying for Medicaid who made a five 
thousand dollar gift to ner granddaughter for college two and one ha1f year$ ago could be 
charpd with this crime. Under current law, the delay in eligibility is related to the 
amount of the gift on the premise that if the money had not been given away, it could be 
used to pay for nursing home care. The grandmother could possibly lose Medicaid for one 
to two months from the time of her gift. Under the criminal provision, the only way to 
assure protection from its r~ches is to avoid app.lying for benefits for an absolute period 

. of three year5. 

LO$ ANCiIlU OFflCl: sum 4:230.111 SQUTI-I FttiUfiItOA STitHT, L05 ANGILU, tAllmINl... 90017" C2i~) :aJ6..., 
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• working with federal officials to provide whatever assistance may prove helpful. In that spirit, 
we offer the following observations and recommendations: 

States must be encouraged to carry out a unified eligibility process for both new 
welfare programs and Medicaid. HCFA should create financial incentives for 
states to adopt a unified process. 

The Administration should issue guidance clarifying that legal immigrants 
already in the U.S. remain eligible for Medicaid and other public benefits until 
the state affirmatively exercises its obligation to disqualify them. 

3) 	 The Department of Justice included medical and public health services on the 
provisional list of programs, services, and assistance the Attorney General has 
exempted from the immigrant eligibility limitations. We urge the Administration 
to make this exemption permanent. 

4) 	 The Administration should issue guidance clarifying that the immigrant eligibility 
limitations in the Act apply only to public assistance and benefits provided 
under mandatory spending authority. 

• 
We recommend that the Administration clarify that the definitions of "emergency 
medical condition" in the Act and in Section 1903(v) of Medicaid have the same 
meaning. 

As hospitals experience a reduction in Medicaid utilization because of the Act's 
requirements, they may also see their Medicare and Medicaid DSH payments 
go down. The Administration should take steps to offset the loss of DSH 
funding. . 

7) 	 The Administration's regulations governing verification of eligibility status should 
include current law protections, and should not impose new administrative 
burdens on health care providers or require public hospital officials to disclose 
identifying information to the INS. . 

• 
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IMPACT OF WELFARE REFORM LEGISLATION 

ON THE HEALTH CARE SAFETY NET 

1. 	 Bifurcated Eligibility Processes for Welfare and Medicaid Could Create Adverse 
Selection Problems 

Since the inception of the Medicaid program in 1965, the receipt of welfare benefits 
under the AFDC program (or, in the case of medically-needy persons, the link to a welfare 
category) was an eligibility category under Medicaid. Consequently, AFDC recipients were 
automatically provided with Medicaid coverage when they applied for welfare; no separate 

. application for Medicaid was required. 

The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 severs 
the historic relationship between AFDC and Medicaid by repealing the AFDC program (for all 
citations of the Act, see Tab·1). States are required to continue Medicaid coverage for cash 
assistance recipients who would have been eligible under the AFDC eligibility rules in effect on 
July 16,1996, even if the individual does not qualify for cash assistance under the state's new 
welfare program. Section 114(a)-(b). But the Act does not require states to continue the 
historic link between the application processes for welfare and Medicaid. States are given the 
option to link the application processes, but also have the option of conducting separate 
eligibility determinations for the two programs. 

NAPH is concerned ~hat de-linking the welfare and Medicaid eligibility determination 
processes will have a damaging impact on Medicaid enrollment and on safety net providers. 
The experience of the Medicaid program over the past 30 years, as well as several studies, 
show that when eligible individuals have to go through a separate eligibility process for 

. Medicaid instead of automatically enrolling when they apply for AFDC or SSI, they have a 
lower rate of enrollment in Medicaid. Moreover, enrollment for these eligible individuals tends 
to happen at the pOint when they need medical care (Le., they are ill or injured), instead of 
when they are healthy and can benefit from preventive and primary care provided through 
Medicaid. As a result, these individuals will experience more serious, and therefore more 
expensive, illnesses . 

. Encouraging eligible individuals to enroll in Medicaid at the point of medical service, a 
will exacerbate an adverse selection problem already facing managed care plans operated by 
safety net providers. These plans already fend to have sicker, costlier patient populations 
because of the historic relationship between these patient populations and safety net 
providers. A bifurcated eligibility process will result in even more Medicaid eligible individuals 
enrolling in safety net plans when they need more expensive care. Furthermore, adverse 
selection gives states with capitated Medicaid programs an incentive to enroll Medicaid eligible 
individuals at the point of service. The state will be paying plans a capitated rate based on the 
prior year's case mix, which will generally be a healthier population. But plans will be providing 
more, and more costly, services than. anticipated by the capitation rate because its patient 
population will be sicker. 

NAPH believes that states must be encouraged to carry out a unified eligibility
l 

process for both TANF and Medicaid, and urges HCFA to create financial incentives for 
states to adopt a process that enrolls eligible individuals in TANF and Medicaid .at the time the 
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individual enrolls in TANF. The Act already provides for a $500 million pool of funding to cover 
additional administrative costs that states might incur because of the transition to the new 
welfare program (see Section 114H). This pool could be utilized to structure incentives. 

2. 	 It Is Uncertain if Current Legal Residents Remain Eligible for Medicaid in the 

Absence of State Disqualification 


. The Act gives states authority to disqualify certain legal immigrants already present in 
the U.S. from eligibility (for those legal immigrants who are not disqualified from Medicaid 
through termination of their SSI coverage). Section 402(b). It is unclear, however, whether the 
Act automatically terminates Medicaid coverage for current legal immigrants if a state has not 
enacted legislation disqualifying current legal immigrants. For example, California Governor 
Pete Wilson has interpreted the state option in the Act as requiring the state to drop current 
legal immigrants from Medicaid unless and until the state affirmatively decides to retain 
eligibility for this population. This uncertainty is exacerbated by Section 402(b)(2)(D), entitled 
"transition for those currently receiving benefits," which states that current legal residents 
receiving benefits on August 22, 1996 "shall continue to be eligible to receive such benefits 
until January 1, 1997." This provision can be read to imply that current legal aliens lose their 
benefits by default on January 1,1997. 

In this situation, the meaning of the statute is not clear from the language, and it is 
therefore inappropriate to rely solely on the statutory language to interpret the statute . 

. Caminetti v. United States, 242 U.S. 470, 490 (1917); Church of The Holy Trinity v. United 
States, 143 U.S. 457, 457 (1892). Here, the Act's legislative history and other evidence make 
it clear that Congress intended that legal residents already residing in the U.S. would remain 
eligible for public benefits until a state affirmatively exercised its authority under Section 402(b) 
to disqualify them. 

Support for this conclusion comes from the conference history of the Act. The Act as 
passed by the House would have extended the bar on eligibility for benefits to legal immigrants 
already in the U.S. The statutory language specifically stated that "an alien who is not a 
qualified alien ... is not eligible for any specified Federal program (as defined in paragraph 
(3))." H.R. 3437, 104th Cong., 2d Sess., § 4402(a)(1) (see Tab 3). Paragraph (3) listed three 
programs: SSI, food stamps, and Medicaid. HR. 3437, § 4402(3). 

The House leadership made this change shortly before floor debate on the Act began, 
as a way of obtaining additional federal savings from the bill .. The Senate, however, did not 
make the same change in its bill. When the conference committee reconciled the two bills, it 
adopted the Senate provisions, which did not require states to cut off benefits received by 
current legal immigrants. The conference agreement, like the Senate-approved bill, only gave 
states the option of cutting off benefits. It did not require that they do so. In light 'of this 
conclusion, the provision regarding the transition for immigrants currently receiving benefits 
works asa protection for current legal immigrants, ensuring that states do not exercise their 
authority to cut off benefits before January 1, 1997. . 

Furthermore, other prOVisions in Title IV demonstrate that when Congress wanted to cut 
off benefits to immigrants before a state exercised its authority to do otherwise, it explicitly 
said so. For instance, in a provision denying state and local benefits for undocumented aliens, 
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Congress gives states the option to provide these benefits to undocumented aliens. But 
Congress explicitly stated that states desiring to do so must enact a state law after the 
enactment of the federal welfare reform legislation. It is therefore reasonable to assume that 
had Congress intended for current legal' immigrants to be disqualified from Medicaid until the 
state legislature affirmatively decided to continue coverage, Congress would have expressly 
said so. 

Based on the foregoing, NAPH recommends that the Administration issue guidance 
clarifying that legal immigrants already in the U.S. remain eligible for Medicaid unless 
their state affirmatively changes its eligibility requirements for this population. 

3. The Attorney General's Provisional Specification of Programs, Services, and 
. Assistance Exempted from Limitations on Alien Eligibility Should Be Included in 

Future Permanent Regulations 

Section 401 of the Personal Responsibility and Work Opportunity Reconciliation Act 
(the Act) provides that aliens who are not qualified aliens (as defined in Section 431 of the Act 
-- i.e., undocumented aliens) are not eligible for any federal public benefits. Section 411 
makes this same population of aliens ineligible for state and local public benefits unless the 
State enacts new legislation after August 22, 1996 that affirmatively extends such eligibility. In 
addition, Section 403 bars qualified legal aliens entering the U.S. after August 22, 1996 from 
eligibility for means-tested federal public benefits for a five year period. 

The Act, however, grants the Attorney General authority to establish limited exceptions 
to these eligibility limitations for certain benefits. These benefits include: 

Programs, services, or assistance ... specified by the Attorney General, in the 
Attorney General's sole and unreviewable discretion after consultation with 
appropriate Federal agencies and departments, which (A) deliver in-kind 
services at the community level, including through public or private nonprofit 
agencies; (B) do not condition the provision of assistance, the amount of 
assistance provided, or the cost of assistance provided on the individual's 
income or resources; and (C) are necessary for the protection of life or safety. 
Sections 401 (b)(D), 403(c)(2)(G), 411 (b)(4). 

In a Notice issued August 23, 1996, the Department of Justice (DOJ) provided a preliminary 
"provisional specification" of programs, services, and assistance that will be exempt from the 
eligibility limitations, pending completion of the DOJ's ongoing consultations with other federal·· 
agencies regarding the scope and interpretation of the eligibility limitations in Sections 401, 
403, and 411 (see Tab 9). The provisional specifications were effective immediately upon 
issuance of the DOJ Notice. 

Included in the "provisional specifications" are "medical and public health services 
(including treatment and prevention of diseases and injuries) and mental health, disability or 
substance abuse assistance necessary to protect life or safety." NAPH is encouraged by the 
inclusion of medical and public health services in the list of provisionally specified programs. 
As defined in the DOJ notice, these medical and public health services are a fundamental part 
of the life-saving assistance that public hospitals and other safety net providers offer to the 
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most vulnerable populations in our nation's urban areas. We urge the Administration to 
include medical and public health services on the permanent list of programs, services, 
and assistance exempted from the immigrant eligibility limitations. 

4. 	 The Administration Should Clarify That the Eligibility Limitations Do Not Apply to 
Appropriated Health Programs Funded on a Discretionary Basis 

The statutory language is ambiguous on whether future legal immigrants entering the 
U.S. after August 22, 1996 should be barred from assistance provided under appropriated 
health programs as well as assistance provided through mandatory spending programs, such 
as Medicaid. In Section 403, the Act bars legal aliens entering the U.S. after August 22,1996 
from any "federal means-tested public benefit" for a five-year period. The term "federal 
means-tested public benefit," however, is not defined in the Act. 

As the U.S. Supreme Court has stated many times, when the meaning of a statute is 
not clear, it is appropriate to look to the legislative history and otlier evidence to discern 
Congress' true intent in enacting the statute, and to avoid producing a result that is 
demonstrably inconsistent with clearly expressed congressional intent. See, e.g.! Caminetti. 
242 U.S. at 490 and Holy Trinity. 143 U.S. at 457. This is the converse of the plain meaning 
rule, which holds that if the meaning of a word or words is clear from the statutory language, 
there is no need to resort to legislative history or other extraneous sources. Mallard v. United 
States. 490 U.S. 296, 300 (1989). 

Turning to the legislative history, the conference report no~es that the definition of 
"federal means-tested public benefit" originally included in the bill was deleted on a Byrd rule 
challenge, but would have read: 

a public benefit (including cash, medical, housing, and food assistance and 
social services) of the Federal Government in which the eligibility of an 
individual, household. or family unit for benefits, or the amount of such benefits, 
or both are determined on the basis of income, resources, or financial need of 
the individual, household, or unit. 
Joint Explanatory Statement of the Conference Committee, 142 Congo Rec. H8,927 
(daily ed. July 30, 1996) (see Tab 2). 

The conference report further states that "It is the intent of the conferees that this definition be 
presumed to be in place for purposes of this title." Id. This conference language, however, is 
ineffective because of the Byrd rule and corresponding federal statutory requirements 
governing the Senate's budget reconciliation process. 

Congress debated and enacted the Act as part of the FY 1996 budget reconciliation 
process. Under Section 313 of the Congressional Budget Act of 1974 (2 U.S.C. § 644 (1996». 
commonly known as the Byrd Rule, reconciliation ,bills cannot contain matter that is extraneous 
to spending cuts on savings. "Extraneous" is defined under the Byrd Rule, relevant to the Act, 
as "a provision that is not in the jurisdiction of the Committee with jurisdiction over saicj title." 2 
U.S.C. § 644(b)(1)(C) (see Tab 6). If a point of order is made against an allegedly extraneous 
provision and 60 votes cannot be mustered to override it, the extraneous provision must be 
stricken from the bill. 2 U.S.C. § 644(a). 
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• AS a colloquy among Sens. Exon, Graham, and Kennedy during Senate floor debate 
on the conference report explains, the definition of "federal means-tested benefit" was deleted 
during floor consideration of the Senate bill on a Byrd rule challenge because it contained 
material that related to discretionary spending programs that are outside the jurisdiction of 
the Senate Finance Committee (see Tab 4). Thus, itwas subject to being stricken on a Byrd 
Rule challenge. Sen. Exon stated the point directly during the colloquy: 

During floor consideration, of this legislation. we struck [the provisions defining 
"federal means tested benefit"] because they contained material that was not 
under the jurisdiction of the Finance Committee, namely many discretionary 
programs ... [I]t is clear that this bill should not be used to make changes in 
discretionary programs, and those who look to interpret the action of the 
Congress should take this into account. 
142 Congo Rec. S9,400(daily ed. Aug. 1, 1996) (statement of Sen. Exon). 

Because the Byrd Rule challenge was sustained, the Act applies immigrant eligibility 
limitations only to public assistance and benefits provided under mandatory spending 
authority. The definition contained in the report language should be considered' only to the 
extent that it encompasses mandatory spending programs. We urge the Administration to 
issue guidance clarifying this matter. 

• 
5. The Definition of Covered Emergency Medical Condition in the Act Should be 

, Construed the Same as Under Medicaid 

Although the Act bars all undocumented aliens from Medicaid, and denies Medicaid 
eligibility to future legal aliens for five years, the Act exempts treatment and services for an 
emergency medical condition. Sections 401 (b)(1)(A), 403(c)(2)(A). The Act uses the definition 
of emergency medical condition in current Medicaid law, at Section 1903(v) (see Tab 5). 

Section 1903(v) defines an emergency medical condition as: 

"a medical condition (including labor and delivery) manifesting itself by acute 
" symptoms of sufficient severity (including severe pain) such that the absence of 

immediate medical attention could reasonably be expected to result in-

(A) placing the patient's health in serious jeopardy, 


(B) serious impairment to bodily functions; or 


(C) serious dysfunction of any bodily organ or part. 

Section 1903(v) (codified at 42 U.S.C. 1396b(v) (emphasis added). 


The conference report notes that the bill's drafters intended this definition to be "very narrow," 
stating "the conferees intend that [the definition] only apply to medical care that is strictly of an 
emergency nature, such as medical treatment administered in an emergency room, critical 
care unit, or intensive care unit. The conferees do not intend that emergency medical services 

• include pre-natal or delivery care assistance that is not strictly of an emergency nature.", Joint 
Explanatory Statement at H8,926 (see Tab 2). . 
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• Well-accepted principles of statutory interpretation, however, require that the 1903(v) 
definition of "emergency medical condition" be interpreted as having the same meaning under 
the Act as it does under Medicaid law (and through judicial interpretation thereof). The plain 
meaning rule specifically states that if the meaning of a word or words is clear from the 
statutory language, there is no need to resort to legislative history. Mallard, 490 U.S. at 300. It 
is clear from the statutory language in the Act that Congress intended "emergency medical 
condition" to have the same meaning in the Act as it does under Medicaid, since the relevant 
provision in the Act expressly cross-references Section 1903(v) of title XIX of the Social 
Security Act. "Emergency medical condition" as defined in 1903(v) encompasses every 
woman in active labor because a woman in active labor is in need of immediate medical 
attention. The conference report language is therefore irrelevant. NAPH urges the 
Administration to clarify that the definitions of "emergency medical condition" in the Act 
and in 1903(v) have the same meaning. 

6. 	 DSH Payments Should be Increased to Offset Hospitals' Increased Indigent Care 
Costs and the Impact of Fewer Medicaid Eligible Legal Immigrants on the 
Calculation of DSH Criteria and Payments 

• 
The Congressional Budget Office 'estimates that by 2002, about 260,000 elderly legal 

immigrants, 65,000 disabled individuals, 175,000 other adults, and 140,000 children who 
would be eligible for Medicaid under current law will be denied coverage because of the Act. If 
an uninsured low income legal immigrant experiences an injury or illness, and the immigrant's 
sponsor is impoverished, it is unlikely that the hospital providing care to the immigrant will 
receive any reimbursement. This will greatly increase the uncompensated care burdens facing 
public hospitals, which serve a disproportionate number if immigrants. 

Ironically, however, hospitals' Medicare disproportionate share hospital (DSH) 
payments will be decreased in the face of this additional uncompensated care burden. 
Although the Medicare DSH program is intended partly to help cover hospitals' 
uncompensated care burdens, it does so not directly but through the use of proxies for 
uncompensated care. Accordingly, Medicare DSH payments are based on two such proxies. 
First, they measure a hospital's Medicaid utilization. Because Medicaid days will decrease as 
immigrants lose coverage under the Act, the DSH payments will decrease accordingly. The 
second proxy used in the Medicare DSH formula is utilization by SSI beneficiaries. Since the 
Act bars most legal immigrants from SSleligibility, Medicare DSH payments will be further 
reduced to reflect the decrease in SSI utilization. As a result, the significant increase in 
hospitals' uncompensated care burden imposed by the Act will be met with a corresponding 
reduction in reimbursement through the Medicare DSH program. 

While the Health Care Financing Administration's (HCFA's) ability to modify the 
Medicare DSH formula is limited because the formula is written into the statute, there 
nevertheless are measures HCFA could take to interpret the current statutory formula more 
broadly. Such efforts would at least indirectly compensate hospitals for the losses they will 
experience upon implementation of the Act. For example, HCFA recently solicited comments' 

• 
on revising the Medicare DSH formula to better approximate actual uncompensated care 
burdens. 61 Fed. Reg. 27,444 (May 31, 1996). NAPH and several other organizations 
responded with a range of suggestions. HCFA's response to the comme~ts received, 
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• however, was disappointing, as it rejected most of the ideas submitted. 61 Fed. Reg. 46,166 
(Aug. 3D, 1996). HCFA even rejected the most incremental suggestion offered by NAPH and 
others -- that in measuring Medicaid utilization under the formula, it use Medicaid eligible days 
rather than days actually paid by Medicaid. The broader interpretation has been mandated by 
two federal courts of appeals which have considered the question. Yet HCFA is still refusing to 
implement the change outside of those circuits. We recommend tha,t HCFA review the 
comments received on modifying Medicare DSH, particularly with regard to the 
measurement of Medicaid days, to Implement a broader interpretation as a means of 
partially offsetting the additional burdens imposed by the Act. 

With respect to the Medicaid DSH program, the impact of the Act on these payments 
will vary by state. As a general matter, the additional uncompensated care burden will cause 
the hospital-specific DSH caps (section 1923(g) of the Social Security Act) to increase as they 
are partly based on the unreimbursed cost of providing care to the uninsured. Yet for hospitals 
in states in which overall DSH payments are at or near their statewide cap imposed by section 
1923(f) of the Social Security Act, the increase in the hospital-specific DSH cap is not going to 
be helpful, unless the state agrees to reallocate DSH funding to assist hospitals burdened by a 
new immigrant-based uncompensated care burden. Moreover, if a state bases DSH payments 
on Medicaid utilization and not uncompensated care, the loss of immigrant eligibility for 
Medicaid will perversely reduce DSH payments to hospitals that need them the most. We
therefore recommend that HCFA analyze the impact of the Act on hospitals' DSH 
payments. 

• Moreover, we believe that the DSH program can and should be restructured or 
replaced with a program of more targeted payments directed at those hospitals that are truly in 
need of supplemental assistance. Part of the criteria for eligibility for such payments should be 
based on the level of uncompensated care, including care to legal immigrants, particularly in 
light of the recent passage of the Act. Although a comprehensive discussion of restructuring 
DSH is beyond the scope of this Memorandum, we look forward to working with HCFA and the 
Administration in more detail on this issue in the near future. 

7. 	 Requirements Governing Verification of Eligibility Status Should Include Current 
Law Protections and Should Not Impose New Administrative Burdens on Health 
Care Providers or Require They Disclose Identifying Information to the INS 

The Act requires the Attorney General, after consultation with the Department of Health 
and Human Services, to issue regulations requiring verification of the alien and eligibility status 
of any individual applying for federal public benefits. The Attorney General must issue these 
regulations within 18 months of August 22, 1996, or no later than February 22. 1998. States 
must implement a verification system consistent with the federal regulations no later than 24 
months following the issuance of the federal regulations. 

The Act directs that the federal regulations "shall. to the extent feasible, require that 
information requested and exchanged be similar in form and manner to information requested 
and exchanged under section 1137 of the Social Security Act." Section 432(a). Section 1137 

• 
sets out the requirements under current law for income and eligibility verification of immigration 
status. It is the authority under which the current verification system, the Systematic Alien 
Verification for Eligibility (SAVE) program, operates (see Tab 7). 



• 

• 


• 
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Many aliens apply for Medicaid when they visit an emergency room or public hospital 
clinic for treatment of a health problem; Requiring verification of alien status can strongly deter 
aliens from seeking care, since in practice it is often the hospital that must gather the 
necessary verifying information. In addition, verification requirements could jeopardize patient 
care because in order to administer verifications in a nondiscriminatory manner, hospitals 
would have to ascertain the immigration status of every person who comes to the emergency 
department. In a large urban public hospital emergency room, this might mean conducting 
verification checks on over 1,000 patients a day. Verification requirements also place 
hospitals in an ethical bind; as health care providers, they have an obligation to care for 
patients--indeed, it is their mission to provide care, not engage in law enforcement duties. 

For these reasons, Section 1137, and related statutory provisions in the Immigration 
Reform and Control Act of 1986 (lRCA), include important protections designed to minimize 
this deterrent effect. Section 1137 exempts Medicaid emergency medical care from the 
verification requirements. Therefore, any alien seeking only treatment for an emergency 
medical condition does not have to disclose identifying information. In addition, the provisions 
in IRCA establishing the SAVE program prohibit the Immigration and Naturalization Service 
.(I NS) from using any information gathered through the SAVE program for enforcement 
purposes (e.g., deportation). That section states "[the SAVE system] shall not be used by the 
[INS] for administrative (noncriminal) immigration enforcement purposes and shall be 
implemented in a manner that provides for verification of immigration status without regard to 
the sex, color, race, religion, or nationality of the individual involved." (see Tab 8) 

NAPH recommends that rather than develop a new verification system under the Act, 
the Attorney General and INS continue operation of the SAVE system and issue regulations· 
ensuring any.necessary changes to the SAVE system as might be required under the Act are 
made. This approach would be the optimal way of ensuring that the regulations elicit and 
exchange information in a "form and manner" consistent with Section 1137. Should the 
Attorney General and INS discontinue the SAVE system and implement a new verification 
system, NAPH urges that the protections of Section 1137 be included in the 
implementing regulations. 

In addition to the requirement that states establish verification systems, the Act directs 
states to furnish the INS with "the name and address of, and any other identifying information 
on, any individual who the state knows is unlawfully in the United States." Section 404(b). 
NAPH is concerned that this requirement will be read as requiring public hospital officials to 
disclose to the INS any information they might obtain through care and treatment of patients. 
For all the reasons setout above, we maintain as a matter of sound health policy that public 
hospitals should not be required to conduct verifications of immigration status. We urge the 
Administration to clarify that public hospitals are not required to disclose identifying 
information to the INS. 

\ 
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July 30, 1996 	 CONGRESSIONAL RECORD-HOUSE 
shall provide sucii' Information and (\~si~t-' tho law into conform! ty with the policy em
ance as the Commissioner deems ,necessary bodied in this title, . 
to enable tile Commissioner to comply with SEC. 11,1. ASSURING MEDICAID COVERAGE FOR 
this sectIon. . LOW·INCO!\IE FA.'\IILlES. 

(b) STUDY A:-ID REPORT.-	 (a) I:s GENERAL.-Tltle XL'\( is amended
(1) L'I GENERAL.-The Commissioner shall (1) by redesignating section 1931 as section 

conduct a study and Issue a report to Con- 1932; and 
gress wllich examines different methods of (2) by inserting after section 1930 the fol-
Improving the social security card appllca- lowing new section: 
tion process. 	 "ASSURING COVERAGE FOR CERTAI:S LOW- , 

(2) ELEMENTS OF STUDY.-The study shall INCOME F.\MILIES 
inclu~e an evaluation of the cost and :-V0rk "SEC. 1931. (a) REFERENCES TO TITLE IV-A 
load Impllcatlons ofissuing a counterfelt-re- ARE REFlmENCES '.TO PRE-WELFARE-REFOR~I 
slstant ~oclal security card for all, Indlvid- - PROYI5IO:-lS.-Subject to the succeeding pro
uals over a 3-. 5-, and 10-year per.lOd. The visions of this section, with respect to a 
study shall also evaluate t~e feasibility and State any reference in thiS title (or any 
cost Impllcatlons of Imposmg a user fee for other provision of law in relation to the op
replacement cards and cards Issued to. mdl- eration of this title) to a provision of part A 
vlduals who apply for such a card prior to of title IV, or a State plan under such part 
the scheduled 3-, 5-, and lO-year phase-In op- '(or a provisio.n, of such a plan), Including In
tions. . . co.me and resource 'standards and income and 

(3) DISTRlDUTION OF REPOR'r.-The CommlS- resource methodologies under such part or 
slo.~er shall ~ubmlt copIes o.f the report de- plan. shall be considered a reference to such 
SCrIbed in thIS subsection along with a fac- a. provision or plan as in effect.,as of July 16, 
simile of the prototype card as describe? In 1996, with respect to. the State. 
subsection (a) to the Committees on Ways B(b) APPLICATION OF PRE-WELFARE-RE:FORM 
and Means and Judiciary of t~e House of ELIGlDILITY CRITERIA.
Representatives and the Committees .on FI- "0) L'I GENERAL.-For purposes of this 
nance and Judiciary ?f the Senate wlthm ,I title, subject to paragraphs (2) and (3), In de
year after' the date ot the enactment of thIS termining eligibili ty for medical .asslst-
Act. . ' anCfr- ' 
SEC. 112. MODIFICATIONS TO THE JOB OPPORTU· "(A) an Jndl vidual shall be treated as re-

NITIES FOJ.l CERTAIN LOW·INCOME celvlng aid or assistance under a State plan 
.' INDIVIDUALS PROGRAM. d d fl' V I If hSection 505 of the Famlly Support Act of approve un er part A 0 tit e I o.n y t e 

1988 (42 U.S.C. 1315 note) Is amended- In~lvldual meets
(1) in the heading by striking "demonstra- (I) the, Income ~nd resource standards for 

lion";' de,~ermlOlng ellglblhty under such plan. and 
(2) by striking "demo.nstratlo.n" each place (Il) the eHglblllty re'lulrements of such 

such term appears; plan under subsections (a) through (c) of sec
(3) In subsection (a) by striking "In 'each tio.n 406 and section 407(a). 

of fiscal years" and all that follo.ws· through as}n effect as of July 16. 1996; and 
"10" and inserting "shall enter Into agree- . (B) the Income and reso.urce methodo.lo

. ments with"; 	 ,gles under such plan as of such date shall be 
(4) In subsection (b)(3). by striking "aid to u~ed In the determination o.f whether any In

families with dependent children under part dlvldual meets Income and reso.urce stand
A of title IV of the Social SecuritY'Act" and . ar,~s under such plan. 
Inserting. "assistance under the program (2) STATE OPTION.-For purposes of apply-
Iunded part A of title IV df the Social Secu- in~ this section, a8tate- .. 
rlty Act of the State in which the Individual (A) may lower Its Inco.me standards appl!
resides'" . cable With respect to part A of title IV. put, 

(5) In ;ubsection (c)-	 not below the income standards appllcable 
(A) Iti paragraph (l)(C). by striking "aid to. under .its S,tate plan under such part on May 

familles with dependent children under title 1. .~98S. . 
IV of the Social Security Act" and Inserting (B) may increase income o.r reso.urce 
"assistance under a State program funded standards under the State plan referred to In 
part A of title IV of the Social Security paragraph (1) over a period (beginning after 
Act'" July 16, 1996) by a percentage that does not 

(B)' In paragraph (2), by striking "aid to exceed the percentage Increase In the 
families with dependent children ,under, title consumer price Index for all .urban consum
IV of such Act" and Inserting "assistance ers (all Items; U.S. city average) over such 
under a State program funded part A of title pe,X:lOd; and 
IV of the Social Security Act"; .(C) may use income a.nd resource meth

(6) In subsection (d). by striking "job op- odologles that are less restrictive than the 
portunitles and basic skillS training program methodologies used under the State plan 
(as provided for under title IV of the So.cial u~?er such part as of July 16, 1996. 
Security Act)" and Inserting "the State pro- (3) OPTION TO TERMINATE MEDICAL ASSIST
gram funded under part A of' title IV of the ANCE FOR. FAILURE TO MEl'T WORK REQUIRE-
Social Security Act"; and 	 t!~,NT.-, ,

(7) by striking subsections (e) through (g) '. (A) L'IDlVlDUALS RECEIVING CA15H ASSIST-
and inserting the follo.wing: A:SCE U:-IDER TANF.-In the case o.f an Indlvid

"(e) AUTHORIZATION OF ApPROPltiATIONS.- ual who-
Fo.r the purpose of conducting projects under "(1) is receiving cash assistance under a 
this section. there is authorized to be appro- State program funded under part A o.f title 
priated an amount not to exceed $25,000,000 IV, 
for any fiscal year.". . "(Ii) is ellglble' for medical, assistance 
SEC. 113. SECRETARiAL SUBMISSION OF LEGIS- under this title on a basis not related to sec-

LATIVE PROPOSAL FOR TECHNICAL tion 1902(1). and 
AND CONFOIL'\IING A.'\tENDMENTS. "(ill) has the cash assistance under such 

Notlater than 90 days after the date of the program terminated pursuant to section 
enactment of this Act, the Secretary of 407(e)(l)(B) (as In effect on or after the wel
Health and Human Services and the Commis- fare reform effective date) because of refus-, 
sloner of Social Security, In co.nsultatlon. as . ing to work, 
appropriate, with the heads of ottier Federal the State may terminate such individual's 
agencies, shall submit to. the appropriate eligibility for medical assistance under this 
committees of Congress a legislative pro- title until such time as there no. longer Is a 
posal proposing such technical and conform- baSis for the terminatlo.n of such cash assist 
Ing amendments as are necessary to bring ance because of such refusal. 

"(Bl ExCr,wrlOs !'OR C!IlLDlmN.-Subpn.rn.
graph (A) shall not be construed as permi:
tin!; a State to tel'minato me,tical a:;sistance 
for a minor child who is not the head 0i a 
househo.ld receiving assistance under a State 
program funded under part A of title IV. 

"(c) TREATMENT FOR PURPOSES Qlo'TRA:-ISI
TIONAL COVERAGE PROVISIONi:l.- . 

"0) TRANSITION IN THE CASE OF CHILD SUP
PORT COLLECTIONS.-The provisions of section 
406(h) (as in erred on July 16, 1996) shall 
apply. In relation to this title. with respect 
to indiViduals (and families compo.sed of in
dividuals) who are described in :>ubsection 
(blO)(A). In the same manner as they applied 
before such date with respect to indIviduals 
who became ineligible for aid to families 
with' dependent children as a result (wholly 
or partly) of the collection o.f chlld or spous
al support under part D of title IV. 

"(2), TRANSITION IN THE CASE OF EARNINGS 
FROM EMPLOYMENT.-For continued medical 
assistance in the case of Individuals (and 
families co.mposed of Individuals) described 
in subsection (b)(l)(A) who. would otherwise 
beco.me Ineligible because of hours or income 
from employment, see sections 1925 and 
1902(e)(1). 

"(d) WAIVERS.-In the case of a waiver of a 
provision of part A of title IV In effect with 
respect' to. a State as o.f 'July 16, 1996, or 
which Is submitted to the Secretary before 
the date of the enactment of the Personal 
Responsibility and Work Opportunity Rec
onciliatlo.n Act of 1996 and approved by the 
Secretary O!l or befo.re July I. 1997. If the 
waiver affects eligibility of Individuals for 
medical assistance under this title. such 
waiver may (but need not) continue to be ap
plied. at the option of the State. In relation 

.: 	 to this title after the date the waiver would 
otherwise expire. 

"(e) STATE OPTION TO USE 1 APPLICATION 
FORM.-Nothlng In this section. or part A of 
title IV. shall be construed as preventing a 
State from providing for the same applica
tion form for assistance under a State pro
gram funded under part A of title IV (on or 
after the 'welfare reform effective date) and 
for medical aSSistance under this tl tie. 

"(0 ADDITIONAL RULEs OF, CONSTRUCTION.
"(I) With respect to. the reference in sec

tion 1902(a)(5) to. a State plan approved undel' 
part A o.f title IV, a State may treat such 
reference as a reference either to a State 
pro.gram funded under such part (as in effect 
on and after the welfare reform effective. 
date) or to the State plan under this title. 

"(2) Any reference in section 1902(a)(55) to 
a State pla.n approved under part A of title 
IV shall be deemed a reference to a State 
program funded under such" part. " 

"(3) In applying section. 1903(0. the applica
ble income limitation otherwise determined 
shall be subject to Increase In the same man
ner as Income 'or resource standards of. a 
State may be Increased under subseCtion 
(b)(2)(B). 

"(g) RELATION TO OTHER PROYISIONS.-Thc 
provisions 'of this section shall apply not
withstanding any other provisiori of this Act. 

"(h) TRANSITIONAL INCREASED FEDERAL 
MATCHING RATE FOR INCREASED AmIlNISTRA
TIYE COSTS.-, 

"(1) IN GgNERAL.-Subject to the succeed
ing proviSions of this subsection, tile Sec
retary shall provide that with respect to ad
ministrative expenditures described in para
graph (2) the per centum specified in section 
1903(a)(7) shall be Increased to such percent
age as the Secretary specifies. 

"(2) ADMINISTRATIVE EXPENDITURES DE
SCRlBED.-The administrative expenditures 
described In this paragraph are expenditures 
described in section loo3(a)(7) that a State 
demonstrates to the satisfaction of the Sec
retary are attributable to administrative 
costs of eligibility detenninatlons that (but' 
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tllr the enactment of thi~ section) would not 
'Je incurred. 

"(3) LIMITAT!ON.-The total amount of ad
dit!on'al [<'adoral fund~ that aro expended as a 
n.'sult of the application of this subsection 
[or the period beginning with fiscal year 1997 
and ending with fiscal year 2000 shail not ex
ceed $500,000,000. In applying this paragraph, 
the Seeretat'y shall ensure the equitable dis
tri bution of ad,U tional funds among the 
States. 

"(4) TIME LIMITATION.-Thls subsection 
shall only apply with respect to a State for 
expenditures incurred during the first 12 cal
endar quarters in which the State program 
funded under part A ot' title IV (as. in effect , on and after the. welfare reform effective 

~. . ,date) is In effect: 
"(I) WELFARE REFORM EFFECTIVE DATE.-In 

this section, the term 'welfare reform effec
tive date· means the eff!lctive date. with re-. 
spect to a State,of.title I of the Personal Re
sponsibility and Work Opportunity Rec
onciliation Act of 1996 (as specified in sec
tion 116 of such Act).". . 

(b) PLAN AMENDMENT.':'-Sectlon 1902(30) (42 
U.S.C. 1396a(a)) Is amended

(1) by striking "and" at the end of para
graph (61), 

(2) by striking the period at .the end of 
paragraph (62) and Inserting "; and". and 

(3) by inserting after paragraph (62) the fol
lowing new paragraph: 

"(63) provide for administration and deter
minations of eligibility with respect to indi
viduals who are (or seek to be) eligible for 

.' medical assistance based on the application 
of section 1931....' , 

(c) ExTENSION OF WORK TRANSITION PROVI
SIONS.-Sectlons 1902(e)(1)(B) and 1925(0 (42 
U.S.C. 1396a(e)(1)(B), 139Gr~0) are each 
amended by strikIng "199S" and Inserting 
"2001". 

(d) ELIMINATION OF REQUIREMENT OF MINI
MUM AFDC PAYMENT. LEVELS.-{I) Section 
1902(c) (42 U .S.C. 1396a(c» is amended by' 
striking "If-" and all that follows and 'In
serting the followIng: "If the State requires 
Individuals described In subsection (1)(1) to 
apply for assistance under the State program 
funded under part A of title IV as a condition 
of applying for or receiving medical assist 
ance under this tl tIe.". 

, (2) Section 1903(1) (42 U.S.C. 139Gb(!) Is 
amended by striking paragraph (9). 
SEC. 1111. DENIAL OF ASSISTANCE AND BENEFITS 

FOR CERTAIN DRUG-RELATED CON· . 
~cnON~ . 

(a) IN GENERAL.-An Individual convicted 
(under Federal or State law) of any offense 
which Is classified as .30 felony by the law of 
the jurisdiction invoived and whIch has as an 
element, the possession. use, or distribution 
of a controlled substance (as deflned In sec
tion 102(6) of the Controlled Substances Act 
(21 U.S.C. 802(6))) shall not be eligible for

(1) asSistance under any State program 
funded under part A of tl tie IV Of. the Social 
Security Act, or 

(2) benefits under the food stamp program 
(as defined In section 3(h) of 'the Food Stamp 
Act of 1977) or any State program carried out 
under, the Food Stamp Act of 1977. 

(b) EFFECTS ON ASSISTANCE AND BENEFITS 
FOR OTHERS....., . 

(1) PROGRAM OF TEMPORARY ASSISTANCE FOR 
NEEDY FAMILIEs.-The amount of assistance 
otherwise required to be provided under a 
State program funded under part A of title 

the food stamp program (as defined in sec
tion 3(h) of the Food Stamp Act of 1977). or 
any 'State program carried out under the 
Food Stamp Act of 1977, shall be determined 
by considering the individual to whom subc 
section (a) applies not to be a member of 
such household. except that the income a.nd 
resources of the individual shall be consld
ered to be income and resources of the house
hold. 

(c) ENFORCEMENT.-A State that has not 
exercised its authority under subsection 
(d)(1)(A) shall require each individual apply-
Ing for assistance or benefits referred to in 
subsection (a). during the application proc. 
ess, to state. in writing. whether the indivld. 
uat or any member of the household of the 
individual. has been convicted of a crime de
scribed In subsection (a). 

(d) LIMITATIONS.- . 
(1) STATE ELECTIONS.
(A) OPT OVT.-A State may, by specific ref

erence in a law enacted after the date of the 
enactment 'of this Act, exempt any or all In
dlviduals domiciled In the State from the ap
plication of subsection (a). 

(B) LIMIT PERIOD OF PROHIBITION.-A State 
may, by law enacted after the date of the en
actment of this Act. limit the period for 
which' subsection (a) shall apply to any or all 
Individuals domlcl1ed in the State. 

(2) L'l/APPLICABILITY TO CONVICTIONS OCCUR
RING ON OR BEFORE ENAC'TMENT.-Subsectlon 
(al shall not apply to convictions occurring 
on or before the date of the enactment of 
this Act. 

(e) DEFINITIONS OF STATE.-For purposes of 
this section, the term uS.tate" has the mean. 
ing given it 

(1) In section 419(5) of the SOCial Security' 
Act. when refeITing to assistance provided 
under a State program funded under part A 
of title IV of the Social Security Act. and 

(2) In section 3(m) of the Food Stamp Act 
of 1977. when referring to the food stamp pro
gram (as defined In section 3(h) of the Food 
Stamp Act of 1977) or any State program car· 
rled out under the Food Stamp Act of 1977. 
. en RULE OF IN'rERPRETATION.-Nothing In 
this section shall be construed to deny the 
following Federal benefits: 

(1) Emergency mediCal services under title 
XIX of the Social.Security Act.' 

(2) Short-term. noncash, in-kind emer· 
gency disaster relief. . 

(3)(A) Public health assistance for irnrnunl
zations. 

(B) Public heaith assistance for testing and 
treatment of communicable diseases If the 
Secretary of Health and Human Services de
termines that it Is necessary to 'prevent the 
spread of such disease. 

(4) Prenatal care. 
(5) Job training programs. 
(6) Drug treatment programs. 

SEC. lUI. EFFECTIVE DATE; TRANSmON RULE. 
(a) EFFECTIVE DATE8.
(1) IN GENERAL.-E.'tcept as otherwise pro

vlded.ln this title, this title and the amend
ments made by this title shall take effect on 
July 1. 199'1. . 

(2) DELAYED EFFECTIVE DATE FOR CERTAIN 
PROVISIONS.-Notwithstandlng any other pro
vision of this section, paragraphs (2), (3), (4), 
(5), (8), and (0) of section 409(11.) and section 
411(30) of the Social Security Act (as added by 
the amendments made by section 103(80) of 
this Act) shall not take effect with respect 

IV of the SOCial Security Act to the family . to a state until. and shall apply only with 
members of an Individual to whom sub respect to conduct that occurs on or after,' 
section (a) applies shall be reduced by the the later of-
amount which would have otherwise been (A) July 1. 1997; or . 
made available to the Individual under such (B) the date that is 6 months after the date 
P!lrt. . , the Secretary of Health and Human Services 

(2) BENEFITS UNDER THE FOOD STAMP ACT OF . receives from the State a plan, described In 
. 19'1'1.-The 	 amount of benefits otherwise re section 402(a) of the Social Security Act (as 
quired to be provided to a household under added by such amendment). 

(3) GR.\:;TS TO QUTLYl!'1G ARF.AS.-The 
.amendments made by section 103(b) shaH 

take effect on October 1, 1996. 


(4) ELIMINATION OF CHILD CARE PROGRAMS.

The amendments made by section 103(c) shall 

take effect on October 1. 1996. 


(5) DEFINITIONS APPLICAIlLE TO :;EW CHILD 

CARE ENTITLEMENT.-Sections ·'03(a)(J)(C). 

403(a)(1)(D), and 419(4) of the Social Security 

Act. as added by the amendments made by 

section l03(a) of this Act, shall take effect on 

October 1. 1996. . 


(bl TRANSITION'RuLES.-Effective on the •
date of the enactment of this Act: 

(1) STATE OPTION TO ACCELERATE EFFECTIVE 

DATE.

(Al IN GENERAL.-If the Secretary of Health 

and Human Services receIves from a State a 

plan described In section 402(30) of the Social 

Security Act (as added by the amendment 

made by section 103(30)(1) of this Act). then

0) on and after the date of such receipt
(I) except as provided in clause (Il). this 


title and the amendments made by this ,title 

(other than by section 103(c) of this Act) 

shall apply with respect to the State; and 


(II) the State shall be conSidered an ellgi
ble State for purposes of part A of title IV of 

the SOCial Security Act (as In effect pursu

ant to the amendments made by such section 

103(a)); and 


(II) during the period that begins on the 

date 'Of such receipt and ends on June 30. 

1997. there shall remaIn In effect with respect 

to the State

(1) section 403(h) 'of the Social Security Act 

(as In effect on September 30, 1995): and 


(II) .all State reporting requirements under 
parts A and F of title IV of the Social Secu
rity Act (as in effect on September 30, 1995), 

modifled by the Secretary as appropriate. 

taking into account the State program under 

part A of title IV of the Social Security Act 

(as In effect pursuant to the amendments 
made by sllch section 103(11.)). 

(B) LIMITATIONS ON FEDERAL OBLIGATIONS.
(I) UNDER AFDC PROGRAM.-The total obli

gatlons of the Federal Government to a 

State under part A of title IV of .the Social 

Security Act (as In effect on September 30. 


. 1995) with respect to expenditures In fiscal 
year 1997 shall not exceed an amount equal 
to the State family assistance grant. •

(II) UNDER TEMPORARY FAMILY ASSISTANCE 

PROGRAM.-Notwithstandlng section 403(a)(1) 

of the SOcial Security Act (as In effect pur
suant to the amendments made by section 

103(80) of this Act), the total obligations of 

the' Federal Government to a State under 

such section 403(30)(1)

(I) for fiscal year 1996. shall be an amount 

equal. to

(aa) the State famlly assistance grant; 

multiplied by .. 


(bb) v..... of the number of days during the 

period that begins on the date the Secretary 

of Health and Human Services first receives 

from the State a plan described in section 

402(80) of the Social Security Act (as added by 

the amendment made by section 1000a)(1) of 

this Act) and ends on September 30. 1996; and 


(II) for fiscal year 1997, shall be an amount 

equal to the lesser. of


(aa) the amount (if any) by which the 

State family assistance grant exceeds the 

total obligations of the Federal Government 

to the State under part A of title IV of the 

Social Security Act (as In effect on Septem

ber 30, 1995) with respect to expenditures In 

fiscal year 1997; or . 

. (bb) the State family assistance grant. 


multiplied by ~ of the number of days duro 

Ing the period that begins on October 1. 1996, 

or the date the Secretary of Health and 

Human Services first receives from the State' 

a plan described in section 402(30) of the So

claJ Security Act (as added by the amend

ment made by .section 103(a)(I) of this Act). 
• 
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U.S.C. 654) Is amended by Inserting "and In- under this section to enable States to estab- such session shall be deemed to be a separate 
dian tribes or tribal organizations (as defined lIsh and administer programs to support and regular session of the State.legislature. 
In subsections (e) and (l) of section 4 of the facllltate noncustodial parents' access to and (c) GRACE PERIOD FOR STATE CONSTITU

•
indian Self-Determination and Education visitation of their chlldren. by means of ac- TIONAL AMENDMENT.-A State shall. not be 
Assistance Act (25 U.S.C. 450b»" aCter "law tlvltles Including mediation (both voluntary found out of compl1ance with any requlre
enforcement officials". . and mandatory). counsellng•. education. de- ment enacted by this title if the State Is un

(d) CONFORMING AMENDMENT.,-Subsection velopment of parenting plans. visitation en- able to so comply without amending the 
(c) o{sectlon 428 (42 U.S.C. 628) is amended to forcement (Including monitoring. super- State constitution untll the earl1er of-
read as follows: vlalon and neutral drop-off and pickup). and (1) 1 year after the effective date of the 

"(c) For purposes of this section. the terms development of guidelines for visitation al).d necessary State constitutional amendment; 
'Indlan tribe' and 'tribal organization' shall alternative custody arrangements. or 
have the me8.nlngs given such terms by sub- "(b) AMOUNT OF GRANT.-The amount of (2) 5 years after the date of the enactment 
sections (e) and (1) of section 4 of the Indian the grant to be made to a State under this of this Act. 
Self-Determination and Education Asslst- section for a fiscal year shall be an amount (d) CONFORMING AMENDMENTS.
ance Act (25 U.S.C. 450b». respectively.... equal to the lesser of- (1) The following provisions are amended 

Subtitle H-Medical Suppon "(1) 90 percent of State expenditures dur- by striking "absent" each place It appears 
lng the fiscal "ear for activities described in and Inserting "noncustodial":SEC. 381. CORRECTION TO ERISA DEFIl'Il'nON OF (Al Section 451 (42 U.S.C. 651).J 

MEDICAL CHILD SUPPOKI'ORDER. subsection (a); or (B) Subsections (a)(1). (a)(8). (a)(10)(E). 
(a) IN GENERAL.-Section 609(a)(2)(B) of the "(2) the allotment. of the State under sub- (a)(10)(F). (C). and (h) of section 452 (42 U.S.C. 

Employee Retirement Income Security Act section (c) for the f1scal year. DC • 

H(C) AL' ,.,......·--S TO STATES.- .....,2). .of 1974 (29 U.S.C. 1169(a)(2)(B» Is amended- ' ...........n"",. (C) S tl 4"')(" (42 USC "."''')

"(1) IN GENERAL.-The allotment of a State ec on ,,",,-, ... """'-, . 

(1) by striking "Issued by a court of com- for a fiscal "ear Is the amount that bears the (D) Paragraphs (8). (13). and (21)(A) of sec
""tent jurisdiction"; ~ 'tlon 4u (42 USC 654)
"'- same ratio' to·S10.000.000 for grants under this "" . .. •

(2) by striking the period at the end of section for the fiscal year as the number of (E) Section 455(e)(1) (42 U.S.C. 655(e)(l)). 
clause (11) and Inserting a comma: and (F) Section 458(a) (42 U.S.C. 658(a)). 

(3) by adding, after and below clause (II). children in the State living with only 1 bio- (G) Subsections (a), (b). and (c) of section 
the following: logical parent bears to the total number of 463 (42 U.S.C. 663). 

"If such judgment, decree. or order·(I) is is- such children In all States. (H) Subsections (a)(3)(A). (a)(3)(C). (a)(6). 

sued by a court of competent jurisdiction or "(2) MINIMUM ALLOTMENT.-The Adminis- and (a)(8)(B)(11). the last sentence of sub

(ll) 15 issued through an administrative proc- tratlon for Children and Familles shall ad- section (a). and subsections (b)(l). (b)(3)(B). 

ess established under State law and has the just allotments to States under paragraph (1) (b)(3)(B)(I). (b)(6)(A)(1). (b)(9). and (e) of sec
force and effect of law under applicable State as necessary to ensure that no State is allot-· tlon 466 (42 U.S.C. 666). , 

law.". ted less than- (2) The folloWing provisions are amended 

(b) EFFECTIVE DATE;- H(A) S50.000 for fiscal year 1997 or 1998; or by striking "ail absent" each place It ap
(1) IN GENERAL.-The amendments made by "(B) Sl00,OOO for any succeeding fiscal year. pears and Inserting "a noncustodial": 

this section shall take effect on the date of "(d) No SUPPLANTATION OF STATE ExPEND!- (A) Paragraphs (2) and (3) of section 453(c) 
the enactment of this Act. TURES FoR SIMILAR ACTIVITlES.-k State to .(42 U.S.C. 653(c». 

• 

(2)' PLAN AMENDMENTS NOT REQUIRED UNTIL which a grant Is made under this section (B) Subparagraphs (B) and (C) of section 


JANUARY I, 199'I.-Any amendment to a plan may not use' the grant to supplant expendi- 454(9) (42 U.S.C. 654(9)). 

required to be made by an amendment made tures by the State for activities specified in (C) Section 456(30)(3) (42 U.S.C. 658(a)(3». 

by this section shall' not be required to be subsection (a). but shall use the grant to sup- (D) Subsections (a)(3)(A). (a)(6). (a)(8)(B)(I). 

made before the 1st plan year beginning on plement stich expenditures at a level at least (b)(3)(A). and (b)(3)(B) of section 466 (42 

or after January I, 1997. If- . . equal to the level of such expenditures {or U.S.C.666). 


(A) during the period after the date·before fiscal year 1995. (E) Paragraphs (2) and (4)' of section 469(b) 
the date of the enactment of this Act and be- "(e) STATE ADMlNlSTRATION.-Each State, (42 U.S.C. 669(b)).· •. 
fore such 1st· plan year. the plan is operated to which a grant Is made under this sectlon-' TITLE IV"':"'RESTRlcTING WELFARE AND 
In accordance with the requirements of the "(I) may admln1ster State programs fund- PUBLIC BENEFITS FOR ALIENS 
amendments made by this section: and ed with the grant, directly or through grants· SEC. 400. BTA'1'EIIENTS OF' NATIONAL POLICY 

(B) such plan amendment applies retro- to or contracts with courts•. local puhllc CONCERNING WELFARE AND IMMI. 
actively to the period after the date before' agencies. or nonprofit private entitles; GRATION.' 
the date of the enactment of this Act and be- "(2) shall not be required to operate such The Congress makes the following state-
fore such 1st plan year. programs on a stateWide basis; and ments concerning national policy with re-
A plan shall not be treated as failing to be "(3) shall mon1tor, evaluate, and report on spect to welfare and immigration: 
operated In accordance with the provisions such programs In accordance with regula- (1) Self-sufficiency has been a basic prin
of the plan merely because It operate& In a.c- tlons prescribed by the Secretary.... clple of United States Immigration law since 
cordance with this paragraph.. Subtitie J-Elreetive Dates and Contorm.iDg this country'S earliest Immigration statutes. 
SEC. 382. ENFORCEMENT OF ORDERS FOR Amendments· (2) It continues to be the immigration pol- , 

HEALTH CARE COVERAGE.. ' SEC. 3811. BFFECTIVE DATJi:S AND CONFORMING .fcy of the United States that-
Section 466(a) (42 U.S.C. 666(a». as amended AMENDMENTS. (A) aliens within the Nation's borders not 

by sections 315. 317. 323, 365.369. 372; and.373 (a) IN GENERAL.-Except as otherwise spe-· depend on public resources to meet their 
of this Act; Is amended by inserting after clfically provided (but subject to subsections needs, but rather rely on their own capablll 
paragraph (18) the follciwlng new paragraph: (b) and (c»- ties and the resources of their families. their 

"(19) HEALTH CARE COVERAGE.-Procedures (1) the prOvisions of this title requiring the sponsors. and private organizations. and 
under which all child support orders enforced enactment or amendment of State laws (B) the availability of public- benefits not 
pursuant to this part shall Include a prov!- under'sectlon 466 of the Social Security Act. constitute an incentive for Immigration to 
s.!on for the health care coverage of the or revision of State plans under section 454 .the United States. 
child, and In the case In which a noncusto- of such Act•.shall be effective with respect to (3) Despite the principle of self.-sufflclency ... 
dIal parent provides such coverage and periods beginning on and after October 1; aliens have been applying for" and receiving 
changes employment. and the new employer 1996; and ' public benefits from Federal. State. and 
provides health care coverage. the State (2) all other provisions of thls.. tltle shaU local governments at increasing rates. 
'agency shall transfer notice .of the provision become effective upon the date of the enact- (4) purrent eliglblllty rules· for public as-
to the employer. which notice shall operate ment of this Act. . alstance and unenforceable financial support 
to enroll tbe child In the noncustodial par-. (b) GRACE PERIOD FOR, STATE" LAW agreements have proved. wholly incapable of 
ent's health plan. unless the noncustodial CHANOEs.-The provisions of this title shall assuring that Individual aliens not burden' 
parent contests the notice.". become effective with respect to a State on the public benefits.system. 

Subtitie I-Enhancing Responsibility and the later of- (5) It Is a compell1ng government Interest 
Opponunity. for Non-Residential Parents (1) the date specified in this title. or to enact new rules for eligibility and spon-

SEC; 391. GRANTS TO sTATES FOR ACCESS AND (2) . the effective date of laws enacted by the aorshlp agreements. In order to assure that 
VISITATION PROGRAMS. -. . . legislature of such State implementing such aliens be self-reliant in accordance with na-

Part D of title IV (42 U.S.C. 651-669), as . provisions. tionallmmlgratlon policy. 
amended· by section 353 of. this Act. is amend- but In no event later than the 1st day of the (6) It Is a compelling government Interest 
ed by adding at the end the.,followlng new 1st calendar Quarter beginning after' the to remove the Incentive for Illegal Immigra.- . 
section: ' close of the 1st reguiar seSSion of the State. tion provided by the avallabl11ty of public 
"SEC. 016&8. GRANTS TO STATES FOR ACCESS AND legislature that begins after the date of the benents. 

VISITATION PROGRAMS. .... enactment of this Act: For purposes of the . (7) With respect to the State authority to 
"(a) IN GENERAL.-The Administration for .previous sentence. in the case of a State that. make determinations concerning the ellg!

Children and Families. shall make grants, has a 2-year legislative session. each year of blllty of qualified aliens for public benefits 
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In this title, a State that chooses to follow (c;) FEDERAL PUBLIC BENEFIT DEFINED.- (3)(A). during the period beginning on the 
the Federal.clllsslftcatiori In determining the (1) Except as provided In paragraph (2), for date of the enactment of this Act and ending 
eligibility of such allens for public assist  purposes of this title the term "Federal pub on the date which 15 1 year after such date of 
ance Bhall be considered to have chosen the lic benefit" means- enactment. the Commissioner of Social Se
least restrictive means avallable for achiev (A) any grant. contract. loan. professional curity shall redetermine the eligibility of 
Ing the compellinIS governmental interest of license, or commercial license provided by any Individual who Is receiving ,benefIts 
assuring that allens be self-reliant In accord an agency of the Unlted States or by appro under such program as of the date of the en
ance with national immigration pollcy. priated funds of the United States; and actment of this Act and whose eligibility for 

, (B) any retirement. welfare. health. dls such henefits may terminate by reason of theSubtitle A-ElIgibUity for Federal Benefits ablllty, publlc or assisted housing. ,post provisions of this subsection. •SEC. 401. ALIENS WHO ARE NOT QUALIFIED secondary education. food assistance. unem (ll) REDETERMINATION CRITERlA.- With reALIENS INELIGIBLE FOR FEDERAL ployment benefit. or any other similar bene spect to any redetermination under subPUBLIC BENEFITS. fit for Which payments or assistance are pro clause (I). the CommiSSioner of Social Secu- ' (a) L'I GENERAL.-Notwithstandtng any vided to an individual. household. or famlly rlty shall apply the eligibility criteria forother prOVision of law and except as provided eligibUlty unit by an agency of,the United new applicants for, beneflts under such proin subsection (b). an alien who is not a Qual! States or by appropriated funds of the Unit gram.fled allen (as de£lned In section 431) is not el ed States. (ill) GRANDFATHER PROVISION.-The proviigible for any Federal publlc benefit ('\-8 de (2) Such term shall not apply- sions of this subsection and the redetermina!lned in subsection (c». (A) to any contract. professional license. or tion under subclause, (I). shall only apply(b) EXCEPTIONS. commercial license for a nonimmigrant with respect to the benefits of an Individual(1) Subsection (a) shall not apply with re whose visa for entry is 'related to such em described in subclause (1) for months beginspect to the following Federal public bene ployment In the United States; or ning on or after the date of the redeterminafits: (B) with respect to benefits for an alien tion with respect to such Individual.(A) Medical assistance under title XIX of who as a work authorized' nonimmigrant or (IV) NOTICE.-Not later than March 31.the Social Security Act (or any successor as an allen lawfully admitted for permanent 1997. the Commissioner of Social Securityprogram to such title) for care and services residence under the Immigration and Nation shall notify an individual described in subthat are necessary for the treatment of a.n ality Act QuallCled for such beneflts and for clause (1) of the prOvisions of this clause.emergency medical condition (as defined In whom the Unlted States under reciprocal (1!) FOOD STAMPS.section 1903(v)(3) of such Act) of the aUen in treaty agreements is required to pay bene (I) IN GENERAL:-Wlth respect to the specivolvedand are not related to an organ trans ftts. as determined by the Attorney General, fied Federal program described in paragraphplant procedure. if the allen involved other after consultation with the Secretary of (3)(B). during the period beginning on thewise meets the ellgibllity requirements _for State. date of enactment of this Act and endIng onmedical assistance under the State plan ap
the date which is 1 year after the date of enproved under such title (other than the re- SEC, 402. ~S~c:~~Q~= 
actment. the State agency shall. at the timeQuirement of the receipt of aid or assistance PROORAMS. 
of the recertification. recertify tha eUgiunder title rv of such Act. supplemental se- (a) LIMITED ELIGmIIJ.TY FOR SPECIFIED FED
bllity of any Individual who is receiving bencurity Income benefits under title XVI of ERAL PROGRAMB.- , ' . 

, ents under such program as of the date of enSUCh, Act. or a, State supplementary pay- (1) IN GENERAL.-Notwithstandtng any 
actment of this Act and whose eligibility forment). '. - other prOvision of law and except as provided 
such benefits may terminate by reason of the(B) Short-term. non-casb.. In-kind emer- In paragraph (2). an ailen who is a Qualified 
prOvisions of this subsection. _gency disaster rellef. allen (as defined in section 43I) Is not eligible 

, (il) RECERTIFICATION CRl'l'ERIA.-With re(C) Public health assistance (not Includtng for any specified Federal program (as defined 
spect to any recertification under subclauseany assistance Wlder title XIX of the SOCial in paragraph (3». . . 
(I). the State agency. shall apply the ellglSecurity Act) for Immunlzations with re- (2) EXcEPTIONS...:.... 
blllty criteria for applicants for benefitsspect to ImmWllzable dtseases and for test- (A) TIME-LL'Ill'l'EO EXCEPTION FOR REFUGEES 
undel' such program.Ing and treatment of symptoms of commu- AND ASYLEEB.-Paragraph (1) shall not apply 

(Ill) GRANDFATHER PROVISION.-The provinicable diseases whether or not such symp- to an alien untU5 years after the daee:
sions of this subsection a.nd the recertifi torns al'e caused by a communlcable disease. (1) an allen is admitted. to the United 
cation Wlder subclause (I) shall only apply(D) Programs. services; or assistance (such States as a refugee Wldel' section 207 of the 
with respect to the ellgib11lty of an a.lien for as soup kitchens. crisis counsellng and Inter- ImmlgTation ,and Natlonallty Act; •a. program for months beginning on or aftel'ventlon. and short·term shelter) specified by (11) an allen Is granted asylum Wlder sec
the date of recertification. if on the date ofthe Attorney General. In the Attorney Gen- tlon 208 of such Act; or 
enactment of this Act the allen is lawfullyeral's sole and unreviewable dIscretion after (ill) an allen's deportation is wIthheld 
residtng in any State and Is receiving beneconsultation with appropria.te Federal agen- under Bectlon 243(h) of such Act. 
fits under such program on such da.te of encies and departments. which (I) deliver tn- (B) CERTAIN PERMANENT RESIDENT ALIENS.
actment.k1nd services at the community ievel. In- Paragraph (1) shall not apply to an alien 

(3) SPECIFIED FEDERAL PROGRAM DEFINED.cluding through publlc or PI'Ivate nonprofit who-
For purposes of this title. the term "spec!agencies; (i1) do not condttlon the provision (I) is lawfully admitted to the United 
!led Federal program" means any of the folof a.ssistance. the amount of assistance PI'O- States for permanent residence under the 
lowing:vlded. or the cOSt of assistance provided on Immign.tion and Nationality Act; and 

(A) .SSI.-The supplemental security Inthe Individual recipient's Income, or, re-. (ll)(!) has worked 4Oqual1fylng quarters of 
come progTam under title XVI of the Socia.lsources; and (111) are necessary for the pro- coverage as defined under title II of the So
Security Act. including- supplementary paytection of life or safety. clal Security Act or can be credIted with 
ments pursuant to an agreement for Federal(E) Programs fol' housing- or communlty such qual1!ylng qUarter3 a.s provided under 

development assistance -or financial assist- section 435. and (ll) in the case of any 'such administration undel' section 1616(a) of the 
Social Security Act and payments pursuantance administered by the Secretary of Hous- qualifying quartel' creditable for any period 
to an il.greement entered into under sectionIng and Urban Development. any program beginning after December 31. 1996. did not re
212(b) of Public Law 93-66. .under title V of the Housing Act of 1949. or celve any Federal meana-tested pubUc bene

(B) FOOD STAMps.-The food stamp PI'Oany assistance under section 306C of the Con- . fit (as provided Under section 403) during any 
gram as defined in section 3(h) of the Foodsol1dated Farm and Rural Development Act. such period. 


to the extent that the alien Is recelving,Such (C) VETERAN AND ACTIVl!! m;TY EXCEPTION.
 Stamp Act of 1977. 
a benefit on the date of the enactment' of Paragraph (1) shall not apply to an alien who (b) LIMl'l'ED ELIGmILlTY FOR DESIGNATED 
this Act. is lawfully residing In any State and Is- . FEDERAL PRooRAMS.- . 

(2) Subsection (a) shall not a.pply to any (I) a veteran (a.s defined in'section 101 of (1) IN GE.'1ERAL.-Notwlthstandtng any 
benefit payabie under title II of the Social title 38. United States Code) with a discharge other Pl'ovision of law and except as provided 
Security Act to an allen who is lawfully characterized as a.ri. honorable dtscharge and in section 403 and pa.ra.graph (2). a State is 
present in the United States as determined not on account of al1enage. authorized to determine the ellglblllty of an 
by the Attorney General. to aJ;1ybenefit if (II) on active duty (other than active duty allen who is a Qualified alien (as defined in 
nonpayment of such benefit would con- for tl'alnlng) in the, Armed Forces· of the section 431) for any designated Federal pro
travene an international agreement de- United States. or gram (as defined In paragraph (3». 
scribed in section 233 of the Social Security (ill) the spouse or unmarried dependent (2) EXCEPTlONs.--Quallfled aliens under 
Act. to any benefit If nonpayment would be child of an Individual described in clause (i) this pa.ragraph shall' be eligible for any des
contmI'Y to section 202(t) of the SOCial Becu- or (11). Ignated Federal program. 
rity Act. or to any benefit payable under. (D) TRANSITION FOR AlJENS CURRENTLY RE- (A) TIME-LIMl'l'ED EXCEPTION FOR REFUGEES 
title II of the Social Security Act to which CEIVlNG BENEFITS.- AND ASYLEES.
entitlement Is based on .an application filed (I) SSI.- (I) All alien who 1.8 admitted to the United 
In or before the month in which this Act be- (1) IN GENERAL.-Wlth respect to the specl- States as 8. refugee under section 207 of the 
comes iaw. fled Federal progr~ described in paragraph Immigration' and Nationality Act until 5 • 
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years after the date of an allen's entry 'Into (2) VETERAN AND ACTIVE DUTY EXCEPTION.- gardlng eliglblHty for any such program pur
the United States. . An alien, who Is lawfully residing In any suant to this subtitle. 

• 
(li) An allen who is granted asylum under 

section 208 of·such Act until 5 years after the 
date of such grant of asylum. 

(Ill) An allen whose deportation Is being 
withheld under section 243(h) of such Act 
until 5 years after such withholding. 

(B) CERTAIN PERMANENT RESIDENT ALIENS.
An alien whO--: . 

(!) Is lawfully admitted to the UnIted 
States for permanent residence under the 
Immigration and NatlonaJlty Act; and 

(11)(1) has worked 40 qualIfying quarters of 
coverage as defined under title II of the 80

. cial Security Act or can be credited with 
such qualifying quarters as provided under 
section 435. and (n) In the case of any such 
qualifying quarter creditable .for any period 
beginning after December 31. 1996. did not re
celve any Federal means-tested public' bene-
fit (as provided under section 4(3) during any 
such period. 

(C) VE"l'ERAN AND ACTIVE DUTY EXCEPTlON.
An allen who is lawfully residing In any 
State and Is-

State and is- . 
. (A) a veteran (as defined In section 1'01 of 
tItle 38. Unlted'States Code) with a discharge 
characterized as an honorable discharge and 
not on account of alienage. 

(B) on active duty (other than active duty 
for training) In the Armed Forces of the 
United States. or 

(C) tlie spouse or unmarried dependent 
child of an IndlvlduaJ. descrloed in subpara
graph (A) or (B). 

(c) ·ApPLICATION OF TERM: FEDERAL MEANS
TESTED PuBLIC BENEFlT.

(1) The limitation under subsection (a) 
shall not apply to assistance or benefits 
under paragraph (2). 

(2) Assistance and benefits under this para
graph are as follows:'
. (A) Medical assistance described In section 
401(b)(l)(A). 

(B) Short-term. non-cash, . In-kind emer
gency disaster relief. 

(C) ASSistance or benefits under the Na
tlona1 School Lunch Act. 

(I) a veteran (as defined In section 101 of.' (D) Assistance or benefits under the Child 

• 


• 


title 38. United States Code) with a discharge 
characterized as an honorable discharge and 
not on account of alienage. . 

(11) on active duty (other than active duty 
for training) in the Armed Forces of the 
United States, or 

(111) the spouse or unmarried dependent 
child of an Indlvldual.described In clause (I) 
or (11).. . 

(D) TRANSITION FOR THOSE CURRENTLY' RE
CEIVING BENEFITS.-An allen who on. the date 
of the enactment of this Act Is lawfully re~ 
siding In any State and is receiving benefits 
under such program on the date of the enact
ment of this Act shall continue to be eitglble 
to receive such benefits until January 1, 1997. 

(3) DESIGNATED' FEDERAL PROGRAM DE
FINED.-For purposes of this title; the term 
"designated Federal program" means any of 
the following: 

(A) TEMPORARY ASSISTANCE FOR NEEDY FAM-
ILIEs.-The program of block grants to 
8tates for temporary assistance for needy 
fam1lles under part A of title IV of the 80cla.l 
Security Act.· . 

(B) SOCIAL SERVICES BLOCK GRANT.-The 
program of block grants to States for socia) 
services under title XX of the Social Secu
dty Act. 

(C) MEDICAID.-A State plan approved 
under title XIX of the Social Security Act. 
other thin medical assistance described In 
section 401(b)(1)(A). 
SEC. 	 403. FIVE.YEAR LIMITED ELIGIBILITY OF 

QUALIFIED ALlE.NS FOR FEDERAL 
MEANS-TESTED PUBLIC BENEIITl'. 

(a) IN ·GENERAL.-Notwlthstanding any 
other provisIon of law and except as provided 
In subsections (b), (c), and (d). an allen who 
Is a qualified allen (as defined In section 431) 
and who enters the United States on or after 
the date of the enactment of this Act Is not 
eligible for any Federal means-tested public 
benefit for a period of five years beginning 
on the date of the allen's entry Into the 
United States with a status within the mean
Ing of the term "qualified allen". 

(h) ExCEPTlONS.-The limitation under sub
section (a) shall not apply to the following 
aliens: ' 

(1) ExCEPTION FOR REFUGEES AND 
ASYLEES.-. 

(A) An alien who Is admitted to the United 
States as a refugee under section 20'1 of the 
Immigration and Nationality Act. 

(B) An allen who Is granted asylum under 
section 208 of such Act. 

(C) An allen whose deportation is being 
withheld under section 243(h) of such Act. 

Nutrition Act of 1966. 
(E) Public health assistance (not including 

any assistance under title XIX of the Social 
Security Act) for Immunizations with re
spact to .Immunizable diseases and for test 
ing and treatment of symptoms of commu
nicable diseases whether or not such symp
toms are caused by a communicable disease. 

(F) Payments for foster care and adoption" 
assistance under partS Band E of title IV of 
the Social Security Act for a parent or a 
child who would, In the absence ,of subsection 
(a), be eligible to have such payments made 
on the child's behalf under such part, but 

. only If the foster or, adoptive parent (or par
ents) of such child Is a qualified allen (as de
fined in section 431). . 

(G) Programs, services, or assistance (such 
.as soup kitchens, crisis counseling and Inter
ventlon, and short-term shelter) specified by 
the Attorney General, In the Attorney. Gen
eral's sole and unreviewable discretion after 
consultation with appropriate Federa:! agen
cies a.nd departments, which (I) dellver In
kind services at the community level,ln
.cludlng through publlc or p'rlvate nonprofit 
agencies; (11) do not condition the proviSion 
of aSSistance, the amount .of assistance pro
vided,' or the cost of assistance provided on 
the Indlvldua.l recipient's Income or re
sources; and (Ill) are necessary for tlie' pro-' 
tectlon of life or safety. . 

(H) Programs. of student assistance under 
titles IV. V, IX, and X of the Higher Edu
cation Act of 1965, and titles m, VII, 'and 

. vm of·the PubliC Health Service Act. 
(I) Means-tested programS' under the Ele

mentary and Secondary Education Act of 
1965. 

(J) Benefits under the Head Start Act. 
(K) Benefits under the Job Training Part

nership Act. . 
(d) SPECIAL RULE FOR REFUGEE AND EN

TRANT ASSISTANCE FOR CUBAN AND RAlTIAN 
ENTRANTS.-The limitation under subsection 
(a) shall not apply to refugee and entrant as
sistance activities, authorized by title IV of 
the Immigration and Nationality Act and 
section 501 of the Refugee Education ASSist
ance Act of 1980, for Cuban and Haitian en
trants as defined In section 501(e)(2) of the 
Refugee Education Assistance Act of 1980. 
SEC. -1M. NOTIFICATION AND INFORMATION RE· 

PORTING. 
(a,) NOTIFICATION.-Each Federal agency 

that administers a program to which section 
401, 402. or 403 - applies shall, directly or 
through the States. post Information and 
provide general notification to the publlc 
and to program reCipients of the changes re

(b) INFORMATION REPORTING UNDER TITLE 
IV OF THE SOCIAL SECURITY ACT.-Part. A. of 
yitle IV of the Social Security Act·is amend
ed by Inserting the following new section 
after section 411: 
"SEC. <InA. STATE REQUIRED TO PROVIDE CER· 

, TAJN INFOR.'4ATlON. 
"Each State to which a grant Is .made 

under section 403 shall. at least 4 times an
nually and upon request of the Immigration 
and Naturalization Service, furnish the Im
migration 	and Naturalization Service with 
the name and address Of. and other Identlfy
'lng Information on, any Individual who the 
State knows Is unlawfully In the United 
States.... 

(c) SSI.-Sectlon 1631(e) of such Act (42 
U.S.C.I383(e)) Is amended

(I) by redesignating the paragraphs (6) and 
(7) Inserted by sections 206(d)(2) and 206(00) 
of the Social Security Independence and Pro
grams Improvement Act of 1994 (Public Law 
103-296; 108 Stat. 1514. 1515) as paragraphs (7) 
and (8). respectively; and 

(2) by adding at the end the' following new 
paragraph: . 

H(9) Notwithstanding any other proviSion 
of law, the Commissioner shall. at least 4 
times annually and upon request of the Im
migration and Naturalization Service (here
after in this paragraph referred to as the 
'Service'). furnish the Service with the name 
and address Of. and other Identifying infor
mation on. any Individual who the Commis
sioner knows Is unlawfully In the United 
States. and shall ensure that each agreement 
entered into under section 1616(a) with a 
State provides that the State shall furnish 
such information at such times with respect 
to any Individual who the State knows Is un
lawfully in the United States.". 

(d) INFORMATION REPORTING FOR HOUSING 
PROGR.AMS.-Tltle I of the United States 
Housing Act of 1937 (42 U.S.C. 1437 et seq.) Is 
amended by adding at the end the following 
new section: . 
"SEC. '1t1. PROVISION OF INFORMATION TO LAW 

ENFORCEMENT AND OTHER AGEN· 
Cm& . 

"Notwithstanding any other provision of 
law. the 8ecretary shall. at least 4 times an
nually and upon request of the Immigration 
and Naturalization Service (hereafter In this 
section referred to as the 'Service'), furnish 
the Service with the name and ·address of, 
and other Identifying Information on. any In
dividual who the Secretary knows Is unlaw
fully In the United 'States, and shall ensure 
that es.ch contract for aSSistance entered 
into under section 6 or 8 of this Act with. a 
public housing agency provides that the pub
lic housing agency shall furnish such Infor
mation at such tlmes'wlth respect to any In
diVidual who the public housing agency 
knows Is unlawfully In the United States.". 

Subtitle B-Ellgiblllty (or Slate and Local 
PubUc Benefita Programs 

SEC. 4n. ALIENS WHO ARE NOT 'QUALIFIED 
ALlE.NS OR NONlMl\lIGRANTS INELI· 
GIBLE FOR STATE AND LOCAL·PUB· 
LlC BENEFITS. 

(a) IN GENERAL.-Notwlthstandlng any 
other provision of law and except as provided 
In subsections (b) and (d), an allen who Is 
not-. 	 . 

(1) a quaJ.1f1ed allen (as defined in section 
431). . 

(2) a nonimmigrant under the ImmIgration 
and Nationality Act, or 

(3) t'.n allen who Is paroled Into the United 
States under section 212(d)(5) of such Act for 
less than one year, . 
is not eligIble for any State or local public 
benefit (as defined in subsection (c». 

(b) ExCEPTlONS.-Subsectlon (a) shall not 
apply with respect to the followIng 8tate or 
iocal public benefits: 
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(l) Assistance for health care items and States under section 212(d)(5) ,of such Act for (e) REVIEW OF INCOME AND RESOURCES 0.' 

services that are necessary for the treatment less than one year. ALIEN UPON REAPPLICA'l'ION.-Whenever an 
of an emerg-ency medical condition (as de- (b) EXCEPTIONS.-Quallfied aliens under allen is required to reapply for benefits 
fined in section 1903(v)(3) of the Social Secu- this subsection shall, be eligible ror any State under any Federal means-tested public bene
rlty Act) of the allen involved and are not re-, public benefits. ' ,fits program. the applicable agency shall reo 
lated to an organ transplant procedure. 0) TIME-LIMITED EXCEPTION FOrt REFUGEES view the income and resources attributed to 

(2) 'Short-term. non-cash. in-kind emer- AND ASYLEES.- the allen under subsection (a). 
gency disaster relief. (A) An alien who Is admitted to the United (d) ApPLICATION.

(3) Publlc health assistance for Immuniza- States a.s a refugee under sectlon 207 of the , (1) If on the date of the enactment of this 
tlons with respect to immunizable diseases Immigration and Nationality Act' until 5 Act. a Federal means-tested publ1c beneiits 
and for testing and treatment of symptoms years after the date of an alien's entry into program attributes a sponsor's income and •
of communicable diseases whether or not the United States. . resources to an alien in determining the

(B) An allen who Is granted asylum under 
such symptoms are caused by a commu- section 208 of such Act until 5 years aiter the alien's el1giblltty and the amount of benefits 
,nicable disease. date of such grant of asylum. for an alien, this section shall apply to any 

(4) Programs. services. or assistance (such (C) An alien whose deportation Is being such determination beginning on the day 
as soup kitchens, crisiS counseling and Inter- withheld under section 243(h) of such Act after the date of the enactment of this Act. 
ventlon. and short-term shelter) specWed by until 5 years after such withholding. (2) If on the date of the ena.ctment of this 
the Attorney General. In the Attorney Gen- '(2) CERTAIN PERMANENT RESIDENT ALIENS.- Act. a Federal means-tested public benefits 
eral's sole and unreviewable discretion after An allen who- program does not' attribute a sponsor's In
consultation with appropriate Federal agen- (A) Is lawfully admitted to the United come and resources to an alien in determln
des and departments, ,which (A) deliver In- States for permanent residence under the lng the alien's eligibility and the amount of 
kind services at the community level, In- Immigration and Nationality Act; and 'benefitS for an allen, this section shall apply 
cludlng through public or private nonprofit (B)(1) has worked 40 qualifying quarters of to any such determination beginning 180 
agencies; (B) do not condition the provision coverage as defined under title II of the So- days after 'the date of the enactment of this 
of assistance. the amount of assistance pro- , cial Security Act or can be credited with Act. 
vided, or the cost of assistance provided on such quaHfying quarters as provldeii under SEC. 422. AUTHOIUTY FOR STATES TO PROVIDE 
the individual Teclpient's Income or re- section 435. and (11) In the case of any such FORA'ITlUBunON OF SPONSORS IN, 
sources; and (C) are necessary for the protec- qualifying quarter creditable for any period COME' AND RESOURCES TO THE 
tion of life or safety. . beginning after December 31.1996, did not re- ALIEN WITH RESPECT TO !JI'ATE 

(c) STATE OR'LOCAL PUBLIC BENEFIT DE- ceive any Federal means:tested pubHc bene- PROGRAMS.' 
FINED.- fit (as provided under section 403) during any (a) OPTIONAL APPLICATION TO STATE PRO-

Il) Except as provided In paragraphs (2) and such period.
b itl h t ORAMs.-Except as provided in subsection

3. for purposes of this au t e t e erm '(3) VETERAN AND ACTIVE DUTY EXCEPTlON.- (b). In determining the eligibility and the 
"State or local public benefit" means- An allen who is lawfully residing in any amount of benefits of an alien for any State 

(A) any grant. contract. loan. professional State and Is- , 
license, or commerciai license provided by (A) a veteran (as defined In section 101 of public benefits (as defined In section 4l2(c», 
an agency of a State or local government or title 38, United States Code) with a discharge the State or polltlca.J subdivision that offers 
by appropriated funds of a State or loca~ gov- cha.ra.cteriZed as an honorable disc"'o-e and the benefits is authorized to provide that the 

~.. Income and resources of the alien shall be 
ernment; and not on account of alienage, 'deemed to include

(B) any retirement, welfare. health. dls- (B) on active duty (other than active duty

abl11ty. public or assisted housing, post- for training) In the 'Armed Forces of the ' (1) the Income and resources of any Indl

secondary education. food assistance, unem- United States, or vidual who executed an affidavit of support 

ployment benefit. or any other similar bene- (C) the spouse or unmarried dependent pursuant to section 213A of the Immigration 
fit for which payments or aSSistance are pro- child of an individual described In subpara- and Nationality Act (as added by section 423) 
vlded to an Individual. household, or family graph (A) or (B). on behalf of such allen. and 
eliglb1l1ty unit by an agency of a State or (4) TRANSITION FOR THOSE CURRENTLY RE- - (2) the Income and resources of the spouse 
local government or by appropriated' funds'of CEIVING BENEFTrs.":"An allen who on the date (If any) of the Individual. 
a State or local government. of the enactment ,of this Act Is lawfully re- (b) EXCEPTlONS.:....subsection (a) shaU not 

(2) Such term shall not apply- siding in any State and Is receiving benefits apply with respect to the following State 
(A) to any contract. professiollalllcense. or on the date of the enactment of this Act public benefits: •

commercial license for a nonimmigrant shall continue to be eligible to receive such (1) Assistance describe'd In section 411(b)(1). 
whose visa for entry Is related to such em- benefits until January 1. 1997. (2) Short-term. non-cash. In-kind emer
ployment In the United States; or Subtltle e-;..Attributlon of Income and gency disaster relief. 

(B) with respect to benefitS for an alien Amdavits ofSuppon -(3) Progranls comparable to assistance or 
who as a work authorized nonimmigrant or SEC, 421. FEDSRAL AmmlmON OF SPONSOR'S benefits under the National SchOOl Lunch 
as an alien lawfully admitted for permanent INCOME AND RESOURCES TO ALIEN. Act. 
residence under the Immigration and Natlon- (a)'IN GENERAL.-Notwltbstanding any (4) ProgTams comparable to assistance or 
allty Act qualified for'such benefits and for other provision of law, In determining the benefits under the ChHd Nutrition Act of 
whom the ,United Statee under reciprocal eUglbillty and the amount of benefits of an 1966. 
treaty agreements is required to pay bene- alien for any Federal means-tested public (5) Public health asSistance for immuniZa
fits. as determined by the Secretary of State, benefits program (as provided under section tions with respect to Immunlza.ble diseases 
after consultation with the Attorney Gen- 4(0). the Income and resources of the alien and for testing and treatment of symptoms 
eral.' shaH be deemed to Include the following: of communicable diseases whether or not 

(3) Such term does not Include any Federai (1) The income and resources of any person such symptoms are caused by a commu
public benefit under section 4OO1(c). who 1:Ixecuted an affidavit of support pursu- nlcable disease. 


(d) STATE AUTHORITY TO PROVlDE FOR Jj:LI- ant to section 213A of the ImmJgratlon and (6) Payments for foster care and adoption 

OIBILITY OF ILLECAL ALIENS FOR STATE AND NationaUty Act (as added by section 423) on ' assistance. . 

LOCAL PUBLIC BENEFlTS.-A State may pro- behalf of such allen. (7) Programs. services. or asslstrulce (such 

vide that an alien who Is not lawfuHy (2) The Income and resources of the spouse as soup kitchens, crisis counseling and inter

present -in the United States is eliglbie for (If any) of the person. . ,ventlon. and short-term shelter) specJfled by 

any State or local public benefit for whIch (b) DURATION OF ATl'RlBUTION PERIOD.- the Attorney General of a State. after con

such alien would otherwise be IneUglble Subsection (a) shall apply with respect to an sultatlon with appropriate agencies and de

under subsection (a) only through the enact- allen until such time as the alien-partments. which (A) deliver In-kind services 

ment of a State law after the date of the en-' (1) achieves United States citizenship at the community level. Including through 

actment of this Act which affirmatively pro- through naturallzation pursuant to chapter 2 public or private nonprofit agencies; (B) do 

vldes for such ellgibiHty. of title ill of the Immigration and Natlona.l- not condition the provision of assistance. tho 

SEC. 412. STATE AUTltORlTY TO LIMIT ELlGI· Ity Act; or amount of assistance provided. or the co~t of 


BILITY OF QUALIFIED ALlENS FOR (2)(A) has worked 40 qualifying quarters of aSSistance provided on the individual recipl
!JI'ATE PUBLIC BENEFITS.: coverage as defined' under title II of the So- ent's Income or resource::!; and (C) are nec

(a) IN GENERAL.-Notwithstanding any cial-Security Act or can be credited 'With essary for the protection of life or safety. 
other proviSIon of law and except as provided such qualifying quarters as provided under SEC. 423. REQUIREMENTS FOR SPONSOR'S AFFl. 

In subsectIon (b). a State Is authorized to de- section 435. and (B) In the case of any such DAVIT OF SUPPORT. 

termlne the eligibility for any State public' qual!fylng quarter creditable for any period 

benefits of an alien who is a Qualified alien, beginning after December 31. 1996, did not re- (a) iN GENERAL.-Tltle II of the Immlgra

(as defined In section 431). a nonimmigrant' ceive any Federal means-tested publ!c bene- tion and Nationality Act Is amended by in

under the Immigration and Nationality Act. fit (as provided under section 403) during any serting after section 213 the following new 

or an alien who Is paroled into the United 'such period. section: 
 • 
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"REQUIREMENTS FOR SPONSOR'S AFFIDAVIT OF the'agency may, within 60 days of such fall· , eral's sole and unreViewable discretion after 

SUPPORT , ure, bring an action against the sponsor pur· consultation with appropriate Federal agen·' 

• 
"SEC. 213A. (a) ENFORCEABILITY.-(l) No af· suant to the affidavit of support. cles and departments. which (A) deliver in

ndavlt of support may be accepted by the At· . "(4) No cause of action may be brought klnd seI"Vices at the community level. in
torney General or by any consular officer to under this subsection later than 10 years cluding through public or private nonprofit 
establ!sh that an al!en is not excludable as a after the alien last received any benefit agencies; (B) do not'conditlon the prOVision 
public charge under section 212(a)(4) unless under any means-tested public benefits pro- of assistance. the amount of assistance pro
such affidavit Is executed as a contract- gram. vided, or the cost of assistance provided on 

"(A) which is legally enforceable against "(5) If, pursuant to the terms of this sub- the Individual recipient's 'Income or re
the sponsor by the sponsored allen, the Fed- section, a Federal, ,State. or local agency re sources; and (C) are necessat"Y for the protec
eral Government. and by any State (or any 'quests reimbursement from the sponsor In tion of life or safety. ' 
political SUbdivision of such State) which the amount of assistance provided. or brings (8) Programs or student assistance under 
provides any means-tested public benefits an action against the sponsor pursuant to titles IV. V, IX. and X of the Higher Edu
program. but not later than 10 yea.rs after the affidavit of support, the appropriate cation Act of 1965. and titles m. vn. and 
the alien last receIves any such benefit; agency may appoint or hire an individual or vm of the Public Health Service Act. 

"(B) in which the sponsor agrees to' flnan- other person to act on behalf of such agency (9) Benefits under the Head Start Act. 
clally support the al!en. so that the al!en acting under the authority of ' law for pur (10) Means-t~sted programs under the Ele
w1ll not become a publ1c charge; and, poses of collecting any moneys owed. Noth- mentary and Secondary Education Act of 

"(C) In which the sponsor'agrees to submit· ing in this, subsection shall preclude any ap. 1965. 
to the jurisdiction of any Federal or State propriate Federal. State. or local agency (11) Benefits under the Job Training Part
court fOt" the purpose of actions brought from directly requesting' reimbursement nership Act. 
under subsection (e)(2). ' from a sponsor for the amount of assistance Subtitle D-General Provisions 

"(2) A contract under paragraph (1) shall provided. or from bringing an action against"' SEC. 431. DEI'IN1TIONS. .
be enforceable with respect to benefits pro- a sponsor pursuant to an affidavit of support. (a) ,IN GENERAL.-Except as otherwise pro
vlded to the alien until such time as the "(0 DEFINlTlONs.-For the purposes of this vided in this title, the terms used In this,
allen achieves United States citizenship section- title :have the same meaning given such
through naturalization purll1lant to chapter 2 "(I) SPONSOR.-The term 'sponsor' means terms' In section 101(a) of the Immigration
of title m. an individual who- ' and Nationality Act.' ,"(b) FORMS.-Not later than 90 days after "(A) is a citizen or national of the Uniteci, (b) QUALIFIED ALIEN.-For purPOs~ of this,
the date of enactment of this section', the At- , States OJ: an allen who is lawfully admitted title, the term "qualified allen" means an 
torney General. In consultation with- the to the United States for permanent reSi alien who. at the time the allen applies for,
Secretary' of State and the· Secretary of' dence; receives. or attempts to receive a Federal
Health and .Human SeI"Vices, shall formulate "(B) is 18 years of.age'or over; public benefit. is- 
an affidavit of supPOn consistent with the "(C) Is domiciled in any of the 50 States or (1) an aWlD-. who is lawfully admitted for
provisions of this section. the District of Columbia' and permanent residence under the Immigration"(c) REMEDlEs.-Remedies available to en- "(D) Is the person petitioning for the'ad~ and Nationality Act,.
force an affidavit of support under this sec- mission of the allen under section 204.". (2) an allen who'is granted asylum under
tion include any or all of the remedies de- (b) CLERICAL AMENDMENT.-The table of section 208 of such Act•.scribed in section 3201, 3203. 3204, or 3205 of contents of such Act is amended by InSerting (3) a refugee who ia admitted to the United
title 28, United States Code. as well as an after the Item relating to section 213 the fol- States under section 2fY1 of such Act,order for spec1flc penormance and payment lowing: ' (4) an allen who Is 'paroled Into the Unitedof legal fees and other costs of collection. States under seCtion 212(d)(5) of such Act' for and Include corresponding remedies avail  "Sec. 213A. Requirements fot" sponsor's affl- a period of at least 1 year,able under State law. A Federal agency may davit of support.". (5) an allen whose dePOrtatlon'ls beingseek to collect amounts owed under this sec (c) EFFECTIVE DATE.-Subsection (a) of sec· Withheld under section 243(h) of.such Act, ortion in accordance with the provisions of tlon 213A of the Immigration and NatIonal- (6) an alien 'who" is granted 'conditlonalsubchapter n of chapter 37 of titie 31, United ity Act. as Inserted by subsection (a) of this entry pursuant to section 203(a)(7) of such
States Code. , section. shall apply to affidavits of support· Act as In eUect prior to Aprll I, 1980."(d) NOTIFICATION OF ORANOE OF AD

executed, on or ,after a date specified' by the SEC. 43l1.VERIFlCATION' OF ELIGIBILITY FORDRESS. Attorney General, which date- shall be not, FEDERAL PUBLIC BENEFrI'S. 
"(1) IN GENERAL.-The sponsor shall notify earlier than 60 days (and not later than 90 (a) IN GENERAL.-Not later than 18 monthsthe Attorney'General and the State in which 

days) after the date the Attorney Generai after the date'of the enactment of this Act,the sponsored alien Is currently resident 
formulates the form for such affidavits under the Attorney General of the United States.within 30 days of any change of addr~s of subsection (b) of such section. after consultation with the Secretary ofthe sponsor during the period speCified in 

(d)'.BENEFITS NOT SUBJECT TO REIMBURSE- Health and Human Services, shall promul·subsection (a)(2). 
MENT.-Requltements for reimbursement by . gate regulations requiring verlf1oation that a"(2) PENALTY.-Any person subject to the 
a sponsor for benefits provided to a sPOn- person applying for a Federal public benefitrequirement of paragraph (1) who fails to ' 
sored alien pursuant to an affidavit of sup. (as defined in section 401(c)). to which thesatisfy such requirement shall be subject to 
pon under section 213A of the Immigration limitation. under section 401 applies, Is aa civil penalty of- and Nationality Act shall not apply with re- qual1f1ed allen and is eligible to receive such"(A) not less than $250 or more than $2,000. 
spect to the following: benefit. Such regulations shall, to the extentor (1) Medical assistance described in section . feasible, requIre that information requested·"(B) If such failure occurs with knowledge 
40l(b)(1)(A) or assistance described In section and exchanged be slmllar in foI"ID and man-that the allen has received any means-tested. 
411(b)(1). ner to information requested and exchangedpublic benefit. not less than $2.000 or more (2) Short-term. non-caSh. in-kind emer- under section 1137 of the Social Security Act.than SS,OOO; . gency disaster relle!. (b) STATE COMPLlANCE.-Not later than 24"(e) REIMBURSEMENT OF GOVERNMENT Ex

(3) ASSistance or benefits under the Na· months after the date the regulations dePENSES.-(l)(A) Upon notification that a 
tional School Lunch Act. scribed In subsection (a) are adOPted. a Statesponsored allen has received any benefit 

(4) ASSistance or benefits under' the ,Child that administers a program that provides a under any means-tested public benefits pro
Nutrition Act of 1966. Federal public benefit shall have in effect agram, the appropriate Federal. Sta.te, or· 

(5) Public health assistance for immuniza- verification system that complies. with thelocai official shall request reimbursement by 
tions (not including any assistance under regulations.the sponsor in the amount of ,such assist· 
title XIX of the Social Security Act) with re~ (c) AUTHORIZATION OF APPROPRIATIONS.ance. spect ,to Immunizable diseases and for test- ' There are authorized to be appropriated,such"(B) The Attorney General. In consultation 
Ing and treatment of symptoms of commu- sums as may be ,necessary to carry out thewith the Secretary of Health and Human 
nicable diseases whether or not such symp. purpose of this section.,SeI"Vlces; shall· prescribe such regulations as 


may be necessary to carry out subparagraph 
 toms are caused by a communicable disease. SEC. 433. STATVTORY CONSTRUCTION. 
(A). .. . (6) Payments for foster care and adoption, (a) LlMITATION.- , 

"(2) 1f within 45 days after requesting reim assistance under. parts Band E of title IV of (1) Nothing In this title may be construed 
bursement. the appropriate Federal, State, the Soclal Security Act for a parent' or a as an entitlement or a determination of an 
or local agency has not received a response chlld. but only If the foster or adoptive par- Individual's ellgiblllty or fulfillment of the 
from the spo·lSor indicating a willingness to ent (or parents) of such child is a qual1fled requisite requirements for any Federal. 
commence' payments. ,an action may be allen (as defined in section 431). State, or local governmental program, as-
brought against the sponsor pursuant to the (7) Programs., ser:vlces, or assistance (such slstance, or benefits. For purposes of this., 
affldavl t of support. . as soup kitchens, criSis counsel1ng'and Inter· title: el1g1blUty reiates only to the general 

"(3) 1f the sponsor falls to abide by the re ventlon. and short· term shelter) specified by issue of ellglblllty or inel1glbllity on the 
payment terms established by such agency. the Attorney General, In the Attorney Gen- basis of allenage. 
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(~) Nothing in this title may be construed fi:J:l.ncial' a5sistancd under subtitle A ot' title 107 Stat. 657) is amended by ~triking "1()<J6" 

,as addressing alien eligibility for a basic In of the Cranston;Gonzalez National Afford- ."nd insertimr "1997". 
DubHc education a5 determined by the Su- able Housing Act; and SEC. 303. NAriONAL RAJ'/DOM S,VIPLE STUDY O~' 
Dreme Court of the Unite,d States undtlr "(2) the Secretary of Agriculture. with re-. CUlLD WELFARE. 
Plyler v. Doe (457 U.S. 202)(1982). spect to financial assi5tance administered by Pan B of title IV 0(' the SOCial Security' 

(b) NOT ApPLICABLE; TO 'FOREIGN ASSIST- such Secretary.". . Act (42 U.S.C. 620-<328a) is amended by adding 
A:-;CE.-This title does not apply to any Fed- (b) CONFORML.'1G A.'.IENDMENTS.-Section at the end the follOwing:' 
eral. State. or local governmental program. 501(h) of the Housing Act of 1949 (42 U.S.C. "sEC. 429A. NATIONAL R..\''IOOM SA.\1PLE STUVY 
,\ssi:;tance. or benents provided to an alien 147Hh)) is amended- OF CHILD WELFARE. 

under any program' of foreign assi5tance as (1) by striking "(1)"; "(a) IN GE~ERAL.-The Secretary shall con-

determined by the Secretary Ot State in con· (2)' by striking "by the Secretary of. Hous· duct a national study based on random sam· 

:iultation with the Attorney, General.' Ing and Urban Development"; and pies of children who are at risk of child 


(C) SEVERADlLlTY.-If any provision of thls(3) by striking paragraph (2). abuse or neglect; or are determined by 

title or the application of such provision to Subtitle F-Earned Income Credit Denied to States to have heen abused or neglected. 

'tny person or circumstance is held to, be un-. Unauthorized Employees "(b) REQUIREMENTS.-The study required 

constitutional. the remainder of this title. SEC. 4~1. EARl',ED L"iCOME CREDIT DE:"IIED TO by subsection (a) shall- . 

and the application 9( the provisions of such INDIVlDUALS NOT AUTHORlZED TO "(1) have a longitudinal component: and 

to any person or circumstance shall not be BE· E~IPLOYED IN TIlE UNITED "(2) yield data reliable at the State level 

affected thereby. STATES. fot as many States as the Secretary deter-

SEC. 434. COM.\1!JNICATION BETWEEN STATE AND (a) IN GENERAL.-Stlction 32(c)(l) o( the In- mines is feasible. . 


LOCAL GOVERNMENT AGENCIES ternal Revenue Code of 1986 (relating to indio "(c) PREFERRED CONTENTS.-In conducting 
AND THE ~L\UGRATION AND NATU· viduals eligible to claim the earned Income the study required by subsection (a). the Sec

, RALlZATiON SERVICE. , credit) Is amended by adding at the end the retary should-
Notwithstandinlf any other provision of following new subparagraph: "(1) carefully consider selecting the sample 


Federal. State. or local law. no State or local "(F) IDENTIFICATION NUMBER REQUIRE- from cases' of confirmed abuse or neglect: 

government entity maybe prohibited, or in ME:-IT.-The term 'eligible Individual' does and . 

any way restricted. from sending to or i"e- not incllide any individual who does not in- "(2) follow each case for several years 

ceiving from the immigration and Natu- clude on the return of tax for the taxable while obtaining information on. among oth~r 

raJization Service information regarding the year- things- .' , 

immigration status. lawful or unlawful. of an "{D such individual's taxpayer Identlflca- ' "(Ai the type of abuse or neglect involved; 

alien in the United States. tion number. and "(B) the frequency of contact with State or 

SEC. 43~. QUALIFYING QUARTERS. "(II) if the Individual is married (within, local agencies: 


For purposes of this title, in dlltermining the meaning of section 7703). the taxpayer ,"(C) whether the child involved has been 

the number oi Qualifying Quarters of cov- Identification number of such individual's separated from the family', and. if so. under 

erage under title II of the Social Security spouse.". , wbat circumstances; 

Act an alien shall be credited with- (b) SPECIAL IDENTIFICATION NUMBER.-Sec- "(D) the number. type. and characteristics 


(1) all of the Qual1fying Quarters of co v- tlon 32 of sucll. Code is amended by adding at of out-of:home placements of the child; and 

erage as defined under title II of the Social the end the following new subsection: "(E) the average duration of each place-

Security Act worked by a parent of such "(I) IDENTIFICATION NUMBERS.-S6Ieiy for ment. ' 

allen while the allen was under age 18. and purposes of subsections (c)O)(F) and "(d) REPORTS.

(2) all of the Qualifying Quartern worked by (c)(3)(D). a taxpayer Identification number, "(1) IN GENERAL.-From time to time, the 

a spouse of such alien 'during thtlir marriage means a social security number issued to an Secretary shall prepare reports summari:dng 

and the alien remains married to such spouse individual by the'. SOCial Security Adminis- the results of the study required by sub-

or such spouse is deceased. ' tratlon (other than a social security number section (a). 

No such Qualifying quarter of coverage that 'issued purnuant to clause (II) (or that por- "(2) AVAlLABILITY._The Secretary shall 

is creditable under title II of the Social Se· tion of clauseUll) that relates to clause (II)) make available to the public any report pre

curlty Act for any period beginning after De- of section 20S(c)(2)(B)(I) of the Social Secu- pared under paragraph (l). In writing or In 

cember 31. 1006. may be credited to an alien rlty Act). ','. the form of an electronic data tape. 

under paragraph (1) or (2) If the parent or (c) EXTENSION OF PROCEDURES APPLICABLE "(3) AUTHORITY TO CHARGE FEE.-The Sec
spouse (as the case may be) of such alien re- TO MATHEMATICAL OR CLERICAL ERRORS.- retary may charge and collect a fee for the 

ceived any Federal means-tested public bene- Section 6213(g)(2) of such Code (relating to furnishing of reports under paragraph (2). 
 •
fit (as provided under section 403) during the the definition of mathematical or clerical er- "(e) APPROPRIATION.-Out of any money in 

period for 'which such qualifying quarter' of ro'rn) is amended by strill:lng "and' at the end the Treasury of the United States not other-

coverage is so credited. of subparagraph (D). by strlll:lng the period wise appropriated. there are appropriated to 


Subtitle E-Conforming Amendments at,the end of subparagraph (E) and Inserting the Secretary for, each of fiscal years 1996 

Relating to .A:ssisted Housing a' comma. and by Inserting after subpara- through 2002 $6.000.000 to carry out this sec

e; graph (E) the following new subparagraphs: tiori:'. 

SEC. 441. CO~~~~~::~ RELATlN "(F) an omiSSion of a correct taxpayer SEC. 504. REDESIGNATION'OF SEC'nON 1123. 


(a.) LIMITATIONS ON '~SSISTANCE.-Sectlon identification number required under section The Social Security Act is amended by re
214 of the'Housing and Community Develop- '32 (relating to the earned income credit) to designating section 1123, the second place it 

ment"Act of 1980 (42 U.S.C. 143630) Is amend- be Included on a return. and, appears (12 U.S.C. 1320a-la). as section 1123A. 

ed-' "(G) an entry on a return' claiming the SEC. 50~. KINSIDPCARE. 


, (I) by striking "Secretary o( Housing and credit under section 32 with respect to net Section 471(a) of the Social Security Act 
Urban Development" each place It appears earnings from self·employment described In (42 U.S.C. 671(30» is amended-,

section 32(c)(2)(A) to the extent the tax im- (1) b °tr't.1 " d" t th d fand inserting "applicable Secretary"; y'. I", ng an a e en 0 para
(2) in subsection (b). by Inserting after posed by section 1401 (relating to self-em- graph (Hi); 


"National Housing Act." the following: "the ployment tax) on such. net earnings has not (2) by striking the period at the end of 

direct loan program under section 502 of the be(~~,p~:~~IVE DATE.-The amendments paragraph (17) and Inserting "; and"; and' 

Housing Act of 1949 or .section 502(c)(S}(D), (3) by adding at the end the following:


made by this section sha.ll ap'ply with respect "(18) Id h h S h 11 id504. 52l(a)(2)(A}. or 542 of such Act. subtitle A proves t at t e tate s a cons er 
of title III of the Cranston-Gonzalez National to retul'Ds the due date for which {witholit giving preference to an adult relative over a 

regard to extensions} Is more than 30 days ' Affordable Housing Act... ·•· non-related caregiver when determining a
after the date of the enactment of this Act.! f h d d d ha h

(3) In paragraphs (2) through (6) of sub- TITLE V-CHILD PROTECTION P acement or a c il . provl e t t t erel· 

section (d). by striking "Secretary"each atlve caregiver meets all relevant State 

place I t appears and Inserting "applicable SEC. 1101. AUTHORlTY OF STATES TO MAKE FOS-, child prOtection standards.... , 

Secretary": TER CARE ,MAINTENANCE PAY. TITLE VI-C.ffiLD CARE


MENTS ON BEHALF OF cmLDREN IN ' 
(4) in subsection (d). in the matter follow- ANY PRIVATE CHILD CARE INSTlTU- SEC. 601. SHORT Trn.E AND REFERENCES. 


ing paragraph (6). ·by striking "the term TION, (a) SHORT TITLE.-This title may be Cited 

'Secretary'" a.nd Inserting "the term 'appli- Section 472(c)(2) of the Social Security Act as the "Child Care and Development Block 

cable Secretary"'; and (42 U.S.C. 672(c)(2» is amended by striking Grant Amendments of 1996". 


(5) by adding at the end the following new "nonprofit". (b) REFERENCES.-Except as otherwise ex-
subsection: ,SEC. 502.. EXTENSION OF ENHANCED MATCH FOR pressly provided. whenever in this title an 

B(h) For purposes of this section. the term IMPLEMENTATION OF STATEWIDE' amendment or repeal Is expressed In terms of 
'appllcable Secretary' meana- , AV'l'OMATED CHILD WELFARE IN- an amendment to, or repeal Of. a section or 

"(l) the Secretary of Housing and. Urban FORMATION SYSTEMS. other provision. the reference lIhall be con• 
Development, with respect to finanCial as- Section 13713(b)(2} of the Omnibus Budget sidered to be made to a section or other pro
sistance administered by such Secretary and Reconclliation Act of 1993 (42 U.S.C. 674 note; vision of tlle Child Care and Development • 
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SUBTITLE I-ENHANCING RESPONSIBILITY AND 

OPPORTUNITY FOR NON-RESIDENTIAL PARENTS 


48. GRANTS TO STATES FOR ACCESS AND 
VISITATION PROGRAMS 

Present taw 
In 1988, Congress authorized the Secretary 

to fund for fiscal year 1990 and fiscal year 
1991 demonstration projects by States to 
help divorcing or never-married parents co
operate with each other, especially in ar
ranging for visits between the child and the 
nonresident parent. 
HOWIe bill 

This proposal authorizes grants to States 
for access and visitation programs including 
mediation, counseling. education, develop
ment of parenting plans, and visitation en
forcement. Visitation enforcement can' In
ciude monitoring, supervision, neutral drop
oU and pick-up, and development of guide
lines for visitation and alternative custody 
agreements. An annual entitlement of $10 
m1ll10n Is appropriated for these grants. 

The amount of -the grant to a State is 
equal to either 90 percent oC the State ex
penditures during the year for access and 
visitation programs or the allotment for the 
State for the fiscal year. The allotment to 
thll State bears the same ratio to the 
amount appropriated for the fiscal year as 
the number of children In the State living 
with one biological parent divided by the na
tional number of children living with one bl
ologlcalparent. The Administration for Chil
dren and Families must adjust allotments to 
ensure that no State Is allotted leu than 
$50,000 for Ciscal years 1997 or 1998 or less 
than $100,000 for MY year after 1998. Projects 
are required to'supplement rather than BUP
plant State funds. States may use the money 
to create their own programs or to fund 
grant programs with courts. local public 
agencies, or nonprofit organizations. The 
programs do not need to be Statewide. 
States must monitor, evaluate, and report 
on their programs in accord with reguiatlons 
iuued by the Secretary. 

. Senate amendment 
Same, except delays the effective date for 

1 year. 
Con/eTence agreement 

The comerence agreement follows the 
House blll and the Senate amendment except 
that the House eUectIve date is followed. 

SUBTITLE J-EFFECTIVE DATES AND 

CONFORMING AMENDMENTS 


49. EFFECTIVE DATES AND CONFORMING 
AMENDMENTS 

Present law 
No provision. 

HOWIe bill 
Except as noted in the text of the House 

proposal· for specific prov1s1ons, the general 
effective date for provisions In the proposal 
Is October. 1, 1996. However, given that many 
of the changes required by this proposal 
must be approved by State Legislatures. the 
proposal contaIns a grace period tied to the 
meeting schedule of State Legislatures. In . for 'al~ Federal pubilc benefits, with limited. 
any given State. the proposal becomes eUec
tI:ve either on October 1. 1996 or on the 'first 
day of the first. calendar quarter afteI"' the 
close of the first regular. session of the State 
Legislature that begins after the date of en
actment of the' proposal. In 'the case of 
States that require a constitutional amend
ment to comply with the requirements of the 
proposal. the grace period is extended either 

,for one year after the eUectlve date of the 
necessary State constitutional amendment 
or five years after the date of enactment of 
the proposal. ThIs section conta1ns several 
conforming amendments to title IV-D of the 
Social ,Security Act. ThIs section also re

places the term "absent parent" with "non
custodial parent" each place it occurs In 
title IV-D. 
Senate amendment 

Same. 
Con/eTence agreement 

The conference agreement follows the 
House bUl and the Senate amendment. 
TITLE IV: RESTRIcmNG WELFARE AND PUBLIC 

BENEFITS FOR ALIENS 

1. STATEMENTS OF NATIONAL POLICY 
CONCERNING WELFARE AND IMMIGRATION 

Presen t law 
No provision. 

HOWIe bill 
The COngreBB makes several statements 

concerning national pollcy with respect to 
welfare and immigration. These include the 
affirmation that It continues to be the immi
gration policy of the United States that non
citizens within the Nation's borders not de
pend on public resources, that noncitizens 
nonetheless have been applying for and re
ceiving public benefits at increasing rates, 
and that It Is a compell1ng government In
terest to enact new eligib1l1ty and sponsor
ship rules to assure that noncitizens become 
self-reliant and to remove any Incentive for 
illegal immigration. 
Senate amendment 

Similar to House bill. 
Con/eTence agreement 

The comerence agreement follows the 
Honse bill and the Senate amendment. 
Subtitle A-Eligibility, for Federal Benellts 

2. ALIENS WHO ARE NOT QUALlFIlllD ALIENS 
INELlGmLE FOR FEDERAL PUBLIC BENEFITS 

Present law 
Current law limits allen ellglb1l1ty for, 

most major Federal asslstanee programs. In
cluding restrictions on, among other pro
grams, Supplemental Security Income. Aid 
to Families with Dependent Children. hous
Ing a.ssistance. and Food· Stamps programs. 
CUrrent law Is silent on alienage under, 
among other programs. school lunch and nu
trition, the Special Supplemental Food Pr0
gram for Women, Infants. ,and Children 
(WlC), Head Start. migrant health centers, 
and the earned income credit. Under the pr0
grams with restrictiOns, benefits are gen
erally. allowed for permanent resident aliens 
(also referred to as immigrants and green 
card holders), refugees. asylees, and parolees. 
but benefits (other than emergency Medic
aid) are denied to nonimm1grants (or aliens 
lawfully admitted temporarily as, for exam-
pie, touriSts. students. or temporary work
ers) and Illegal aliens. Benefits are permitted 
under AFDe, SSI, unemployment compensa
tion, and nonemergency Medicald to other 
aliens permanently residing in the United 
States under color of law (PRUCOL). 
HOWIe bill 

Nonclt1zens who are "not quallfied aliens" 
(generally, illegal immlg'rants and non
immlgrants such as students) are Ineligible 

exceptions for emergency msdical services, 
emergency disaster reUef, immunizations 
and testing and treatment of symptoms of 
communicable .. diseases, community· pro
grams.necessary for the protection of life or 
safety. certa.1n hOll.8lng benefits (only for 
current recipients). licenses and benefits di
rectly related to work for which a non
immigrant has been authorized to enter the 
U.S, and certaIn Social Security retirement 
benefits protected by treaty or statute. 

Federal publ1c benefits Include: any grant, 
contract, 10&11, proteB8ional license or com
merclal license, and any retirement. welfare. 
health. disability, food assistance. unem

p!oyment or similar beneflt provided by an 
agency or appropriated funds of the United 
States. . 
Senate amendment 

Simllar to House. exc'ept that the excep
tion for communicable diseases Is Ilmited to· 
treatment of the disease itself and must be 
triggered by a finding by HHS that testing 
and treatment of a particular disease Is nec
essary to prevent Its spread. 
Con/eTence agreement 

The conCerence agreement follows the 
Honse bill. 

The allowance for treatment oC commu
nicable diseases is very narrow. The con
ferees Intend that I t only apply where abso

,lutely necessary to prevent the spread of 
such diseases. This Is only a stop-gap meas
ure until the deportation of a person or per
sons unlawfully here. It is not intended to 
provide authority for continued treatment of 
such diseases Cor a long term. 

The allowance for emergency medical serv
Ices under Medicaid Is very narrow. The con
ferees Intend that It only apply to medical 
care that Is strictly of an emergency nature. 
such as medical treatment admlnlstered In 
an emergency room, critical care unit, or In
tensive care unit. The comeraes do not In
tend that emergency medical services In
clu,de pre-natal or dell very care assistance 
that is not strictly of an emergency nature 
as specified herein. , 

The Intent of the comerees Is that title I. 
part A of the Elementary and Secondary 
Education Act would not be affected by sec
tion 401 becanse the benefit Is not provided 
to an Individual. honsehold. or family eUgI
biUtyunit. 
. 3. LIMlTED ELlGmlLl'I'Y OF QUALIFIED ALIENS 

FOR CERTAIN FEDERAL PROGRAMS 

hesent law 
WIth. the exception of certaIn buy-In rights 

under Medicare. Immigrants (or aliens) law
Mly admltted for permanent residence are 
ellglble Cor major Federal benefits, but the 
ab1l1ty of some immlgrants to meet, the 
needs tests forSSl, AFDC, and food stamps 
may be affected by the sponsor-to-allen 
deeming prOvisions discussed below. Refu
gees. aIIylees, and parolees also generally are 
eUgible. Benefits are permitted under AFDC. 
SSI, unemployment compensation, and non
emergency Medicaid to other aliens perma
nently residing In the United States under 
color of law (PRUCOL). 
H()U$e bill 

Legal noncitizens who are "qualified 
aliens" (1.e.. permanent resident aliens, refu
gees. aIIylees. aUens paroled Into the United 
States for a period of at least 1 year, and 
allens whose deportation has been Withheld) 
are ineligible for SSl, Med1ca1d, and food' 
stamp benefits until they attaIn citizenship, ' 
with exceptions noted, below. States are 
given the option of similarly restricting Fed
eral cash welfare and Title XX beneClts for 
qualified a.liens. wi th the exception of those 
who are receiving benefits on the date of en
actment as described below. . 

Refugees. asylees, and aliens whose depor
tation has been withheld are excepted for 5 
years after being granted their respective 
statuses. Also excepted are legal permanent 
residents who have worked (In combination 
with their spouse and parents) for at least 10 
years, and noncitizens who are veterans or 

, on active duty or their spouse or unmarried 
child. 

To allow Individuals tlme.to adjust to the 
revised policy, otherwise restricted aliens 
who are receivlngSSl, food stamps, cash 
weltare, Medicald or Title XX benefits on the 
date of enactment would remaln eligible Cor 
at most 1 year after enactment. However, if 

I 
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a review determines the noncitizen would be treatment of communicable diseases and by of any State or Federai court shall provide a 

Ineligible l! enrolli'ng under the revised adding Head Start and the Job Training suCCicient basiS for a State to be relieved of 

standards for SSI. Medicaid, and food stamps Partnership Act as excepted programs; the the requirement to deny benents to megal 

(for example. because the noncitizen failed conference agreement adds refugee and en- aliens. Laws. ordinances. or executive orders 

to Qualify under the refugee or work exemp- trant assistance as an excepted program: and passed by county. dty or other local oCflcia.!s 

tlons) such beneClts would" cease imme- the conference agreement follows the Senate wlll not allow those entities to provide bene

diately. States have the option of ending amendment by adding education assistance fits to Illegal aliens. Only the afflrmatlve en

cash welfare and social services benefits for under titles m. VII, and vm of the Public actment of a law by a State legislature and 

current recipients after January 1. 1997. Health Services Act as an excepted program. signed by the Governor after the date of en-

Senate amendment 5. NOTIFICATION AND INFORMATION REPORTING actment of this Act. that references this pro •Similar to House bill. except that Medicaid Present law 	 vision. will meet the requirements of this 

section.
Is included among the programs subject to Notification. Under regulation. IndiVidual The phrase "affirmatively provides for 

State option rather than a blanket bar. advance written notice' must be given of an such eligibility" means that the State law 

Conference agreement intent to suspend. reduce. or terminate SSI enacted must specify that Illegal aU ens are 


benefits.
The conference agreement follows the Sen- Information Reporting. AFDC and SS! re- eligible for State or local benefits. Persons 


ate amendment. strict the use or disclosure of Information residing under color of law shall be consld
4. 	 FIVE-YEAR LIMITED ELIGmILITY OF QUAL1- concerning applicants and reCipients to pur- ered to be allens .unlawfully present In the 


FlED ALIENS. FO~ FEDERAL MEANS-TESTED poses connected to the administration of United States and are prohibited from re

PUBLIC BENEFIT needs-based Federal programs. celvlng State or·local benefits, as defined, re


gardless of the enactment of any State law. 

Present law House bill The conference agreement provides that no 


See above. .Each Federal agency that administers an State or local government entity shall pro-

House bill affected program sha.!l post information and hlblt. or In any way restrict, any entity or 


The proposal restricts most Federal provide general notification to the public official from sending toOl' receiving from the 
means-tested benefits (Including SS!. food and to program recipients of changes regard- INS Information regareting the Immigration 

stamps. cash \velfare. Medica.ld. and title XX Ing eligibility. status of an allen or the presence. where

SOCia.! services benefits) for permanent resl- AgenCies that administer SSI. housing as- . abouts, or a.ctlvltles of megal aliens. It does 

dent aliens who arrive after the date of en- slstance programs under the United States not require. in and of Itself, any government 

actment for their first 5 years In the United Housing Act of 1937. or block grants for tem- agency or law enforcement .official to com

States. Programs that. are not restricted to porary assistance for needy families (the munlcate with the INS. 

lega.! noncitizens arriving In the future in- successor program to AFDC) are required to The conferees Intend to give State and 

clude emergency medical services, non-cash furnish Information about aliens they know local officials the authority to communicate 


,emergency disaster rellef, school lunch and to be unlawfully in the United States to the with the INS regarding the presence, where

chHd nutrition benefits. immunizations and Immigration and. Naturalization Service abouts. or activities of Illegal a.!lens. This 

testing and treatment for symptoms of com- (INS) at least four times aIlnually and upon provision is designed to prevent any State or 

municable etiseases, foster care and adoption "INS request. local law. ordinance. executive order. policy. 

payments under parts Band E of Title IV of Senate amendment constitutional prOVision. or deCision of aIly 

the SOCial Security Act, community pro- Simllar to House bill. Federal or State court that prohibits or in 

grams for the protection of life or safety. Conference agreement any way restricts any communication be-

certain elementary and secondary education The conference agreement follows the tween State and local offiCials and the INS. 

programs. Head Start, the Job Training House bill and .the Senate amendment. ,The conferees believe that Immlgratlon law 

PartnershiP Act, and higher education enforcement is as high a priority as other as-


Subtitle B-Ellglb1l1ty for State and Local nects of Federal law. enforcement, and thatgrants and loans. 	 Publi B fl Pr . .,e ene ts ograms illegal a.!ien- do not have the "'ght to remainExceptions are made for refugees. asyIees. 	 ~ .. 
a.!lens whose deportation Is being Withheld. 6. ALIENS WHO ARE NOT QUALIFIED ALIENS OR in the United States undetected and 
and noncitizens who are veterans, on active NONIMMIORANTB INELIGmLE FOR. STATE AND unapprehended. 
duty. or the spouse or unmarried child of· LOCAL PUBLIC BENEFITS 	 7. STATE AUTHORITY TO LIMIT ELIGmILITY OF 
such an Individual. . Present law 	 QUALIFIED ALIENS FOR STATE PUlILIC BENEFrrs •Senate amendment Under Plyler vs. Doe (457 U.S. 202 (1982». Present law 


'th States may not deny illegal allen children Under Gr-J.-m v. Ric"-r-'-on (AN> U.S. ""'~
E d Imll txcepte programs are s ar 0 e access to a pubUc elementary education UoIW 	 """"'" UJ.."., 

House with the following etifferences: without authOrization from Congress. How- (1971». States may not deny legal permanent 
(1) benefits under Head Start Act and the . ever. the narrow 5-4 Supreme Court decision residents State-funded assistance that is pro


Job Tralning Partnership Act are not ex- may Imply thit 1llegal aliens may be denied' vlded to equally needy citizens. without au

cepted;at least some State benefits and that Con- thorlzation from Congress. 


(2) the exception for foster care and adop- gress may influence the eligibil1ty of megal Currently. there Is no Federal law barring 

tion aSSistance is limited to Part E of Title aliens for State benefits. Many. but not all. lega.! temporary. residents (I.e., non

IV of the Social Security Act; State general asSistance laws currentiy deny Immigrants) Crom State aIld· local needs

(3) the exception for testing and treatment mega.! aUens means-tested genera.! asslst- based programs. In' general, States are re-

of communicable diseases Is more limited ance. stricted In denying assistance to non-

and must be triggered by a fineting by HIlS House bill . immigrants where the denial Is Inconsistent 

that detection and treatment of a particular with the terms under which the non-

disease is necessary to' prevent Its spread; Dlega.i a.!lens are Ineligible for all State immigrants were admltted. Where a denia.! of 

and . a.nd loca.! puhlic benefits, with limited excep- benefits is not Inconsistent with Federa.! Im

(4) includes an exception for education 1lS- tions for emergency medical services, emer- migration law, however, States have broader 

slstance under titles m, VII, and vm of the gency disaster relief. immunizations and authority to deny benefits and States often 

Public Health Service Act. testing and treatment for symptoms of com- do deny certain benefits to nonlmmigraIlts. 


Excepted classes are similar to House blll. mumcable etiseases. and programs necessary Also. allens In most nonimmigrant cat-

Conference agreement for the protection of life or safety. States egories generally may have dlffillulty Quall

may, however. pass laws after the date of en- lying for many State and local benefits be

The conference agreement follows the actment that specify that Illegal aliens may cause of requirements that they be State 


House bill and Senate amendment as follows. be eligible for certain State or local benefits "residents." 
(1) The definition of Federal Means Tested th t th' uld b did d thia 0 erwlse wo e en e un er s HO"'e bl'llPublic Benefit (defined as "a public benefit section. 	 ..,. 

. (Including cash, meetical, housing, and food senate amendment States are authorized to determine the eli
assistance and social services) of the Federa.! gib1l1ty of "Qua.!lfied aliens." non-
Government ill which the eligibility of an In- Similar to House b1ll, except that the ex- ImmigraIlts. and aliens paroled into the 
dividual, household, or family eligibility ceptlon for communicable diseases Is more United States for less than 1 year for any 
unit for benefits. or the amount of such ben- limited and must be triggered by a finding State or local means-tested publlc benefit 

.' efits, or both are determined on the basis of by HIlS that testing and treatment of a par- program. Noncitizens receiving State and 
income. resources. or financial need of the tlcular disease is necessa.ry to prevent its' local benefits on the date of enactment 
Individual, household. or unit") was deleted spread. . would remain eUglble for benefits until JaIl 
due to the Byrd ruie. It Is the Intent of con- Conference agreement uary I, 1997. 
ferees that this definition be presumed to be The· conference agreement follows the Exceptions to State authority to deny ben
in place for purposes of this title. (2) Regard- . House bilL . ' . efits are made Cor refugees, asylees and 
.lng excepted programs, the conference agree- No current State law. State constitutional aliens whose deportation has been withheld 
ment follows the House bill on testing and provision, State executive order or deCision (for 5 years), permanent resident allens who • 

http:necessa.ry
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have worked in the United States (In com
blnatlon with their spouse or parents) for at 
least 10 years, and noncitizens who are veter
ans or on active duty or their spouse or un
mamed chHd. 
Senate amendment 

SlmUar to House bill. except that under 
Byrd rule the definition of "State publlc ben
efits" (sec. 2412(c)) Is deleted. 

Conference agreement 
The conference agTeement follows the 

House blll and the Senate amendment. The 
, conference agreement does not Include a def-

Inltlon of State. publlc benefits In this sec
tlon because the definition was dropped due 
to the Byrd rule. However, It Is the Intent of 
House and Senate conferees that the follow-
Ing definition be used by States In carrying 
out the authority gTanted by· this section: 
"STATE PUBLIC BENEFITS DEFINED.
The term 'State public benefits' means. any
means-tested public benefits of a State or 
political subdivision of a State under which 
the. State or political subl11v!slon specif1es 
the standards for eligib1l1ty. and does not In-
elude any Federal public benetlt." 

SubtltIe C-Attribut!on of Income and 

Affidavits of Support 


8. FEDERAL ATTRIBUTION OF SPONSOR'S INCOME 
AND RESOURCES TO ALIEN 

Present law 
Federal Benetlts.. In determining whether 

an allen meets the means test for AFDC. SSI 
(except In cases of bllndness or disablllty oc

. curring after entry). and food stamps, the re
sourcea a.nd Income of an· Individual whQ. 
flied an. affidavit of support ("sponsor") for 
the alien (and the income a.nd reSOllI'ces of 
the Individual's spouse) are. taken into ac
count during a.. designated period after entry. 
Sponsor-to-alien deeming proviSions were c 

added to these three progTamS in part be
cause several· courts have found that affida~ 
vlts·of support, under ·current practice, do ...c 

not obllga.te sponsors to reimburse govern
ment agencies for beneQts provided to spon- . ure until the deportation of a person or per
sored allens~ See below. 

Amounts of Income and Resources Deemed. 
While ..the offset formuiasvary among the 
programs. the. amount of Income· a.nd re
sources deemed under AFDC, SSI. a.nd Food 
Stamps Is reduced by certaIn offsets to pro
vide for some of the sponsor's own needs. 

Length of Deemlilg PeriOd. For AFDC and 
Food Stamps. sponsor-to-alien deeming ap
pUes to a sponsored alien seeking assistance 
within 3 yea.re of entry. Through September 
1996, sponsor-to-alien deeming applies to a 
sponsored allen seeking 5S1 within 5 years of 
entry. after which the deeming period re
verts to 3 years.

Review Upon Reapplication. Regulations 
implementing the food stamp progTam ex
preasly require providing Information on a 
sponsor's resources as part of recertification. 

Application. No prOvision. 
House bill 

Federal Benefits. Dur:tng the applicable 
deeming period (see "Length of Deeming Pe-. ba.rrlng State. discrimination agalnstr legal 
rlod" below). the income and resources of a allens In. providing State benefits without 
sponsor and the sponsor's spouse are to be Federal authorization (Graham v. Richardson. 
taken Into account under all Federally-fund- . 403 U.S. 365 (1971» prohibits State sponsor
ed means-tested programs (with the excep
tlon of the prOgTams. below) in determining 
the sponsored individual's neediness. Ex
cepted progTams are emergency medical. 
services, emergency diaaster relief. school 
lunch and chUd nutrition assistance. Immu
nizatlons and testing .and treatment for 

Amounts of Income and Resources Deemed. 
The full Income and resources of the sponsor 
and the sponsor's spouse are deemed to be 
that of the sponsored allen. 

Length of Deeming Period. Deeming ex
tends until citizenship. unless the nonc1tlzen 
has worked for at least 10 years In the United 
States (either Individually or In combination 
with the nonCitizen's spouse and parents).

Review Upon Reappllcalton.· Whenever a 
sponsored noncitizen is required· to reapply 
for benefits under a.ny Federal means-tested 
public benefits prOgTam, the agency must re
view the Income and resources deemed to the 
sponsored noncitizen. 

APplication. For programs. that already 
deem Income and resources on the date of en
actment. the changes In this ·sectlon. apply 
Immediately; other programs must Imple
ment changes required within 180 days after 
the date of enactment. 

Senate amendment 
Federal Benefits. Under the Byrd rule. the 

deflnit!on of "Federal means-tested pro
gTlUI'1?' (sec. 2403(c)(I» !s deleted. 

Otherwise similar to House bill. with dif
ferences In exceptions to Fedel"al means_test
ed progTams noted above for the 5-year bar. 

Amounte of Income and Resources Deemed. 
Similar to House bUl. 

Length of Deeming Period. Similar to 
House bill. 

Review Upon Reapplication. SImilar to 
House bill. 

Application. Similar to House bill. 

Conference agreement 
The conference agTeeIIlent follows the 

House bill and the Senate amendment. with 
the modification of certain additional ex-· 
cepted programs as noted 1n.ltem" above. 

The allowa.nce for treatment of commu
nicable diseases is very narrow. The con
ferees Intend that it only apply where abso
lutely neceBSal"Y to prevent the spread of 
such diseases. This Is only a stop-gap meas

sons unlawfully here. It Is not Intended to 
provide authority for continued treatment of 
such diseases for a loug term. 

The allowance for emergency medical serv
ices.under Medicaid Is Very narrow_ The con
ferees Intend that It oniy apply to medical 
care that 18 strictly of a.n emergency nature, 
such as medical treatment administered in 
an emergency room. critical care unit, or in
tenslve care unit. The conferees do not In
tend that emergency medical services in
clude pre-natal or delivery care assistance 
that is not strictly of an emergency nature. 
as specified herein. 
9. 	 AUTHORITY FOR STATES TO PROVIDE FOR AT-

TRIlIliTION OF SPONSOR'S INCOME AND RE
SOURCES TO' THE ALIBN Wl'I'H RESPECT TO 
STATE PROGRAMS· 

Present law· 

The highest courts of at least two States· 
have held that the Supreme Court decision 

to-al1en deeming requll'ements for State ben
ents. 
House bill 

State a.nd local governments may: for the 
deeming period that applies to Federal bene
fits, deem a sponsor's income and reSOurces 
(and those of the sponsor's spouse) to a spon

symptoms of commumcable diseases. certaln . sored Individual. In determining ellglblllty 
progTamS that protect life. safety, or public for and the amount of needs-based beneflts. 
health, certain foster care and adoption as- State and locai governments may not re
sistance, Head Start. Job Training Partner- quire deeming for the following State public 
ship Act programs; certaIn elementary and benefits: emergency medical serviceS, emer
secondary education prOgTamS, and higher gency disaster relief. school lunch and child 
education gTants and loans. nutrition assistance, Immunizations and 

testing and treatment for symptoms of com
municable diseases, foster care and adoption 
payments, and certain programs to protect 
llfe and safety. 
Senate amendment 

Simllar to House blll, except that the ex

ception for communicable diseases Is llmlted 

to testing and treatment of the disease Itself 

and must be triggered by a finding by the 

chief State health official that It Is nec

essary to prevent spread of the disease. 

Conference agreement 

The conference agreement follows the 

House b1l1. 


10. REQUIREMENTS FOR SPONSOR'S AFFIDAVIT 
OF SUPPORT 

Present law 
In General. Administrative authorities 

may request an affidavit of support on behalf . 
of an allen seeking permanent residency pur
suant to regulation. Requirements for affida
vits of support are not speCified by statute. 

Under the Immigration a.nd National1ty 
Act, an al1en who Is I1kely to become a pub
I1c charge may be excluded from entry unless 
this restriction is waived. as Is the case for 
refugees. By regulation and administrative 
practice, the State Department and the Im
migration and Naturalization Service permit 
a prospective permanent reSident allen (also 
Immigrant or gTeen card holder) who other
wls~ would be excluded as a publlc charge 
(I.e:. because of insuffiCient means or pro
spective Income) to overcome exclusion 
through a.n affidavit of support or similar 
document executed by an Individual ill' the 
United ..States commonly called a "sponsor." 
It has been reported that rougbly one-half of 
the· aliens who obtain legal permanent resi
dent status have hada.fi1davlts ot'. support 
med on their behalf. 

Various State court decisions and deci
sions by 1mm1gTatlon courts have held. that 
the affidavits of support. as currently con
stituted. do not Impose a binding obllgatlon 
on the sponsor to ·relmburse State agencies 
providing ald to the sponsored allen. 

Forms. No statutory proviSion, The De
partment of Justice lasues a form (Form 1
134) that complles with current sponsorship 
guidelines. 

Notification of Cba.nge of Address. There Is 
no expresS requirement under current admin
istrative practice that sponsors Inform wel
fare agencies of a change in address. How
ever, a sponsored allen who applies fot. bene
fits for which deeming Is required must pro
Vide various information regarding· th6 
allen's sponsor. 

Reimbursement· of Government Expenses. 
Various State court deCisions and dec1slons 
by Immigration courts have held that these 
affldavlte. as currently constituted. do not 
Impose a binding obl1gat1on on the sponsor 
to reimburse State agenc1es providing ald to 
the sponsored,alien. 

Definitions. There are no firm administra
tive restrictions on ellglb!l!ty to execute a.n 
affidavlt·of support. There Is no definition of 
"Means-tested PubUc Benefits Program".

Effective Date. No proviSion. 
Benef1te Not Subject to· Reimbursement. 

No provision. 
House bill 

In General. The proposal provides that 
when affldavlts of support are required. they 
must comply with the following: 

Affidavits of support must be executed as 
contracts that are legally enforceable 
against sponsors by Federal. State, and local 
agenCies with respect to any means-tested 
benef1te (with exceptions noted below) paid 
to sponsored aliens before they become citi 
zens. 

Arudal11ts of support must be enforceable 
against the sponsor by the sponsored allen. 
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Reimbursement shall be requested for all 

Federal, State or local need-based programs 
with the exceptions noted below, 

To quaUfy to execute im affidavit of sup
port, an Individual must meet the revised 
definition of sponsor below, 

Governmental' entities that provide bene
fits may seek reimbursement up to 10 years 
after a sponsored allen last receives benefits. 

Sponsorshl p 'extends until the alien be
comes a cl tlzen. 

Forms. The Attorney General, In consulta
tion with the Secretary of State and the Sec
retary of HHS, shall formulate an affldavl t 
of support within 90 days after enactment, 
consIstent with this section. 

Notlflcatlon of Change of Address. Until 
they no longer are potentially liable for re
Imbursement of benefits paid to sponsored 
Individuals, sponsors must notify the Attor
ney General and the State, district, territory 
or possession in which the sponsored individ
ual resides of any change of their address 
within 30 days of moving. Failure to notify 
may resul t In a civil penal ty of up to $2,000 
or, If the failure occurs after knowledge that 
the sponsored Individual has received a reim
bursable benefit, of up to $5,000. 

Reimbursement of Government Expenses. 
If a sponsored allen receives any benefi t 
under any means-tested public aSSistance 
program, the appropriate Federal, State, or 
local official shall request reimbursement by 
the sponsor In the amount of such assist
ance. Thereafter the offiCial may seek reim
bursement In court If the sponsor falls to re
spond within 4fl days of the request that the 
sponsor Is willing to begin repayments. The 
official also may seek reimbursement 
,through the courts wi thin 60" days after a 
sponsor falls to comply with the terms of re
payment. The Attorney General In consulta
tion with the Secretary of HHS, shall pre
scribe regulations on requesting reimburse
ment. No action may be brought later than 
10 years after the alien last received benefits. 
, Definitions. A "sponsor" Is a citizen or an 
allen lawfully admitted to the United States 
,for permanent residence who petitioned for 
Immigration preference for the sponsored 
allen, Is at least 18 ,years of age. and reSides 
in any State. ' 

A "Means-Tested Public Benefits Pro
gram" Is a program of publlc benefits of the, 
Federal. State or local government In which 
ellgiblllty for or the amount of. benefits or 
both are determined on the basiS of income. 
resources. or financial need. 

Effective Date. The changes regarding affi
davits of support shall apply to affidavits of 
support executed no earlier than 60 days or 
later than 90 days after the Attorney General 
promulgates the form. 

Benefits Not Subject to Reimbursement. 
Governmental entities 'cannot seek reim
bUrsement with respect to: 

emergency medical services; 

emergency disaster rellef; 

school lunch and child nutrition assist 

ance; I' 

, payments for foster care and adoption as
sistance; 

Immunizations and testing for and treat
ment of communicable diseases; 

certain programs that protect Ilfe, safety. 
or public health; 

postsecondary education benefits; . 
means-tested elementary and secondary 

education "programs; 

Head Start; and, 

Job Training Partnership Act programs. 


Senate amendment 
In General. Under the Byrd rule. the definl

" tion 'of "means-tested public benefits pro
gram" (sec. 2423(80)) Is deleted. Otherwise 
simUar to House bill. 

Forms. Similar to House bill. 

Notification of Change of Address. Similar generally use the SAVE (Systematic Allen 
to House bill. Verification for Entitlements) system to ver-


Reimbursement of Government Expenses. Ify the Immigration status of aliens applying 

Similar to House bill. for benefits. 


Definitions. Simllar to House bill. DefinI
tion for "Means-tested public benefits pro- House bill 

gram" deleted under the Byrd rule. The Attorney General must adopt regula-


Effective Date. Similar to House bill. tlons to verify the lawful presence of appli~ 

Benefits Not Subject to Reimbursement: cants for Federal benefits no later than 18 
 •

Similar to House bill except: 	 months after ena.ctment. States must have a 
does not add Head Start and Job Training verification system that complies with these 


Partnership Act programs to the list of ex- regulations within 24 months of their adop

cepted programs; tion, and must authorize necessary appro


the exception for foster care and adoption" priatlons. 

assistance Is limited to part E of Title IV of Senate amendment 

the Social Security Act;


,the exception for testing and treatment of Similar to House bill. 

a communicable disease Is more llmited and Confe-rence agreement 

must be triggered by a finding by HHS that The conference agreement follows the 

It Is necessary to prevent the disease's' House bill and the Senate amendment. 

spread; and 


adds exception for education assistance l:l. STATUTORY CONSTRUCTION 

under titles m. vn, and vm of the Publlc Present law 

Health Service Act. No prOvision. 

Conference agreement 	 House bill 

The conference agreement generally fol- This title addresses only program ellgt
lows the House bill and Senate amendment. bllity based on alienage and does not address 

The definition of Means-Tested Public Bene- whether any Individual meets other eUgI

flts PrOgram (defined as "a public, benefit billty criteria. This title does not address 

(Including cash. medical. housing, and food allen eliglb1l1ty for basic education or for 

assistance and aocial services) of the Federal any program of foreign assistance. 

Government or of a State or political sub
division of a State In which the eligib1lity of Senate amendment 

an Individual. household. or' famlly ellgi- Similar to House bUI. 

bUlty unit for benefitS under the program, or Confe-rence agreement 

the amount of such benefits, or both are de- The conference agreement follows the 

tennlned on the basis of Income, resources,' House bill and the Senate amendment. 

or financial need of the Individual. house
hold. or unit") for purposes of this section 14. COMMUNICATION B~N STATE AND LOCAL 

was deleted due to the Byrd rule. It Is the In- GOVERNMENT AGENCIES ~D THE LMMIGR.A
tent of conferees that this definition be pre- TION AND NATURALIZATION SERVICE 

,sumed to be in place for purposes Of this 'Present law 

title. With regard to excepted programs, the The, confiden tlality prOvisions of various 

conference agreement follOWS the House bill State statutes may prohibit disclosure of im

on testing and treatment of communicable migration status obtained under them. Some 

diseases and by adding Head Start and Job Federal laws. including the Family Edu

Training Partnership Act as excepted pro
 cation Rights and Protection Act, may deny
grams; the conference agreement follows the funds to certain State and local agencies •Senate amendment by adding education as that disclose a protected individual's Immi
,sistance under titles m, vn. and vm of the gration status. Various localities have, en
Public Health Services Act as an excepted acted laws preventing local officials from program. 	 " disclOSing the Immigration status of Individ

Subtitle D-General Provisions uals to INS. 
11. DEFINITIONS House bill 

Present law , No State or local government entity may
In General. Federal assistance programs be prohibited, or in any way restricted. from

that have allen ellgib1l1ty restrictions gen sending to or receiving from the Immigra
erally reference specific classes defined In tIon and Naturalization Service information
the Immigration and Nationality Act. regarding the Immigration status, lawful orQualified Alien. Some programs allow ben unlawful. of an allen In the United States.',efits for otherwise ellgible aliens who are 

"permanently residing under color of law Si!1IJlte amendment 

(PRUCOL)." This term Is not defined under " Similar to House bill. 

the Immigration and Nationality Act. and 
 Conference agreement' 
there has been some Inconsistency In deter

The conference agreement follows themining Which cllisses of aliens fit within the 
House blll and the Senate amendment.PRUCOL standard. 

15. QUALIFYING QUARTERS' 

" 	 In General. Unless otherwise provided, the , Present law' 
terms used in this title hsve the same mean No provision. 
ing as defined in section 101(90) of the Immi

House bill 

House bill gration and Nationality Act. 

Qual1f1ed Alien. An alien who is a lawful In determining whether an aUen may qual


permanent resident, refugee, asylee. or an Ify for benefits under the exception for indi

alien -who hl!.s been pa.'roled into the United viduals who have worked at least 40 quarters 

States for at least 1 year. 	 while In the United States (see sections 402 


and 4Z1 above), work performed by parents
Senate amendment 
and spouses may be credited to aliens underIn General. Similar to House bill. certain circumstances. Each quarter of work Qualified Alien. Similar to House bU!. 
performed by the parent while an alien wasConfe-rence agreement ' under the age of 18 Is credited to the alien.

The conference agreement follows the provide~ the parent did not receive any Fed
House b11l and the Senate amendment. " eral public benefits during the quarter. Simi

12. VERIFICATION OF ELIGIBILITY FOR FEDERAL larly, each quarter of work performed by a 

PUBLIC BENEFITS spouse of an alien during their marriage Is 


Present law credlted to the alien, if the spouse did not re

'State agencies that administer most major ceive any Federal publ!c benefits during the 


Federal programs with alienage restrictions quarter. 
 • 
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Senate amendment 	 agreed to It or has allowed the 6O-day period House bill 
for objecting to expire. If the taxpayer flies 
a request for abatement of the assessment 
specified in the notice. the IRS must abate 
the assessment. Any reassessment of the 
abated amount is subject to the ordinary de
ficiency procedures. The request for abate
ment of the assessment is the only procedure 
a taxpayer may use prior to paying the as
sessed amount in order to contest an assess
ment arising out of a mathematical or cleri
cal error. Once the assessment is satisfied. 
however, the taxpayer may file a claim for 
refund If he or she believes the assessment 
was made In error. 
House bill 

IndividualS ·are not eligible for the credit if 
they do hot Include their taxpayer identi 
fication number (and. if married, their 
spouse's taxpayer Identification number) on 
their tax return. Solely for these purposes 
and for purposes of the present-law identi 
fication test for a qualifying child, a tax
payer Identification number is defined as a 
SOCial security number issued to an indivId
ual by the Social Security Administration 
other than a number Issued under section 
205(c)(2)(B)(l)(n) (or that portion of sec. 
205(c)(2)(B)(1)(m) relating to It) of the Social 
Security Act (regarding the Issuance of a 
number to an individual applying for or re
ceiving Federally funded oenefits). 

If an individual falls to provide a correct 
taxpayer Ident1f1catlon number. such omis
sion will be treated as a mathematical or 
clerical error. If an individual who claims 
the credit with respect to net earnings from 
self-employment fails to pay the proper 
amount of self-employment tax on such net 
earnings, the failure will be treated as a 
mathematical or clerical error for purposes 
of the amount of credit allowed. 
Senate amendment 

Similar to House bill. 
Conference agreement 

The conference agreement follows the 
House b1l1 and the Senate amendment. 
TITLE V: CHILD PROTECTION BLOCK GRANT 

PRoGRAM3 AND FOSTER CARE, ADOPTION As
SISTANCE, AND INDEPENDENT LIVING PRO
GRAMS 

Subtltle A-Chlld Protection Block Grant 
Program and Foster Care, Adoption Assist
ance, and Independent Living Programs 

Present law 
Under current law, there are at least 36 

programs designed to help children who are 
victims of abuse or neglect. These programs 
address the child protection issue by sup
porting abuse reporting and investigation; 
abuse prevention; child and family assess
ment, preservation. and support; .foster care; 
adoption; and training of social workere, fos
ter parents, judges, and others. These pro
grams can be divided into two general cat
egories. The first are entitlement programs 
under jurisdiction of the Committee on Ways 
and Means and the Finance Committee, 
nearly all of which provide unlimited fund
Ing for foster and adoption maintenance pay
ments, administrative costs. and training. 
The two exceptions are the Family Preserva
tion and Support Program which provides 
capped entitlement funds to help States pro
vide services that keep families together and 
prevent abuse, and the Independent Living 
program which provides capped entitlement 
funds to help children In foster care make 

The House provision retains all the open
ended entitlement programs to ensure that 
States have adequate resources to help 
abused children that must be removed from 
their homes. The provision also combines the 
two capped entitlement programs and many 
of the smaller programs Into two block 
grants that will simplify administration. 
promote flexlb1l1ty, and increase efficiency. 
Working in conjunction with the Committee 
on Economic and Educational Opportunity, 
the Ways and Means Committee has created 
a block grant that is Identical to a block 
grant created by the Opportunities Commit
tee. Across the two Committees. a total of 11 
programs are combined Into the new biock 
grant structure. Programs under jurisdiction 
of the ODPortunltles Committee are men
tioned briefly below to clarify the structure 
of the overall Federal program for helping 
abused children and their famllles. 
Senate amendment 

The Senate amendment does not inciude 
the block grant; the amendment makes no 

.changes in current law. 
Conference agreement 

The conference agreement follows the Sen
ate amendment. 

Chapter I-Block Grants to States for the 
Protection of Children 

1. PURPOSE 

Present law 
Child Welfare Services, now provided for In 

Title IV-B of the Social Security Act, are de
signed to help States provide child welfare 
services, family preservation, and commu
nity-based family support services. 
House bill 

The proposed Child Protection Block Grant 
would replace current law under Title IV-B. 
The purpose of the Child Protection Block 
Grant is to: 

(1) identify and assist (am1Hes at risk of 
abusing or neglecting their children; 

(2) operate a system for receiving reports 
of abuse or neglect of children;. 

(3) improve the intake, assessment, screen
ing, and investigation of reports of abuse and 
neglect; 

(4) enhance the general child protective 
system by improving risk and safety assess
ment tools and protocols; 

(5) Improve legal preparation and represen
tation, including procedures for appealing 
and responding to appeals of substantiated 
reports of abuse and neglect; 

(6) provide support, treatment, and family 
preservation services to fammes which are, 
or are at risk of, abusing or neglecting their 
children; 

(7) support children who must be removed 
from or who cannot·l1ve with their famllles; 

(8) make timely decisions about permanent 
living arrangements for children who must 
be removed from or who cannot live with 
their families; 

(9) provide for' continuing evaluation and 
Improvement of chlld protection laws, regu
lations, and services; 

(10) develop and facilitate tralning proto
cols for individuals mandated to report child 
abuse or neglect; and 

(11) develop and enhance the capacity of 
community-based programs to integrate 
shared leadershiD strategies between parents 
and professionals to prevent and treat child 

• 


• 


Similar to House blll. 
Conference agreement 

The conference agreement follows the 
House blll and the Senate amendment. 

Subtitle E-Conformlng Amendments 
16. CONFORMING AMENDMENT3 RELATING TO 

ASSISTED HOUSING 

Present law 
No provision. 

House bill 
This section conSists of a series of tech

nh:ial and conforming amendments. 
Senate amendment 

Similar to House bill. . 
Conference agreement 

The conference agreement follows the 
House bill and the Senate amendment. 
Subtitle F-Earned Income Credit Denied to 

Unauthorized Employees 
17. 	 EARNED INCOME CREDIT DENIED TO INDIVID

UALS NOT AUTHORIZED TO BE EMPLOYED IN 
THE UNITED 3TATES 

lNOTE.-For further description of this and 
additional earned Income credit provisions, 
see Title IX: Miscellaneous below.] 
Present law 

Certain el1glble low-income workers are 
entitled to claim a refundable credit of up to 
$3.556 In 1996 on their Income tax return. The 
amount of the credit an eligible Individual 
may claim depends upon. whether the Indi
vidual has one, more than one, or no qual1fy
ing children and Is determined by multiply
ing the credit rate by the taxpayer's earned 
Income up to an earned income amount. The 
maximum amount of the credit Is the prod
uct of the credit rate and the earned income 
amount. For taxpayers with earned Income 
(or adjusted gross Income. (AGI), if greater) 
in excess of the beginning of the phaseout 
range, the maximum credit amount Is re
duced by the phaseout rate multiplied by the 
amount of earned Income (or AGI, if greater) 
in excess of the beginning of the phaseout 
range. For taxpayers with earned Income (or 
AGI, if greater) in excess of the end of the 
phaseout range, no credit Is allowed. 

In order to cltum the credit, an Individual 
must either have a qualifying chUd or meet 
other requirements. A qualifying child must 
meet a relationship test, an age test, an 
Identification test, and a residence test. In 
order to claim the credIt without a qualify
ing chIld, an Individual must not be a de
pendent and must be over age 24 and under 
age 65. 

To satisfy the Ident1ficatlon test, Individ
uals must Include on their tax return the 
name and age of each qualifying child. For 
returns filed with respect to tax year .1996, 
individuals must provide a taxpayer identi 
fication number (TIN) for all qualifying Chil
dren born on or before November 30. 1996. For 
returns filed with respect to tax year 1997 
and all subsequent years, individuals must 
provide TINs for all qualifying children, re
gardless of their age. An Individual's TIN is 
generally that individual's social security 
number, 

The Internal Revenue Service may sum
marily assess additional tax due as a result 
of a mathematical or clerical error without 
sending the taxpayer a notice of deficiency 
and giving the taxpayer an opportunity to 

• 

petition the Tax Court. Where the IRS uses 

the summary assessment procedure for 


. mathematical or clerical errors, the tax

payer must be given an explanation of the 

asserted error and a period of 60 days to re

quest that the IRS abate its assessment. The 

IRS may not proceed to collect the amount 

of the assessment until the taxpayer has 

the transition to living on their own. The 
second group of programs are appropriated 
programs. These progrums are smaller and, 
except the Child Welfare Services Program, 
are generally under the jurisdiction of the 
Economic and Educational Opportunities 
Committee and the Labor and Human Re· 
sources Committee. 

abuse and neglect at the neighborhood level. 
Senate amendment 

The amendment does not change current 
law. 
Conference agreement 

The conference agreement follows the Sen
ate amendment. 

..... 
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"),e le:l.je; ..;e~trtr.ttve m~ar.s availacle io: 
;i~hk\"inl! t!l'~ compeiUn~ :{overnmenc..'11 in· 
ter~st of J.Z~uring t~at ali<!ns be se!f-relianr, 
In acr.ordance with na,-ion2.l immigration 
policy, 
CHAPTER l-ELIGIBll..ITY FOR FEDERAL 

BENEFITS 
SEC. t-IOI. ,\LIENS WHO ARE NOT QUALlFIED

ALlE:-<S lNELIGIBI.E FOR FEDERAL 
PUBL:C BENEFITS. 

(:l.) L'I GENERAL.-Notwithstanding any 
ot:Jer provision of law and except a3 provided 
In 3ubsection (b), an allen who Is not a quali
fied allen (as defined in section <1431) is r:ot 
eligible for any Federal publlc benefit (as de
fined in subsection (c». 

(0) EXCEPTIONS.
(1) Subsection (a) .shall not apply with re

spect to the following Federal publlc bene
fits: 

(A) Emergency medlcal services under title 
XIX of the Social Security Act. 

(3) Short-tenn, non-cash. in-kind emer
tPncy disasoer rellef. 

(C) Public health assistance fur !mmuniza.
t:ons with respect to immuniza.ble diseases 
and for testing and treatment of symptoms 
of communicable diseases whether or not 
such symptoms are caused by a commu
nicable disease. 

(D) Programs. services, or assistance (such 
as soup kitchens, crisis counsellng and inoer
vention, and short-tenn shelter) specified by 
the Attorney Genetal. in the Attorney Gen
eral's sole and unreviewable dlscretion after 
consultation with appropriate Federal agen
cies and departments. which (1) dellver in
kind services at the community ,level, in
cludlng through publlc or private nonprofit 
agencies: (11) do not condltion the proVision 
of assistance, the amount of assistance pro
vided, or the cost of assistance proVided on 
the indiVidual recipient's income or re
sources: and (ill) are necessary for the pro
tection of llfe or safety. 

(E) Progrn.ms for housing or community 
development Il3sistance or financial assist
ance administered by the Secretary of Hous
ing and Urban Development. any program 
under title V of the Housing Act of 1949, or 
any assistance under section 306C of the Con
solldated F:u-m and Rural Development Act, 
to the extent that the allen is receiving such 
a benefit on the date of the enactment of 
'this Act. 

(2) Subsection (a) shall not apply to any 
'benefi t payable under ti tie II of the Social 
Security Act to an allen who is lawfully 
present in the United States as detennined 
by the Attorney General. to any benefit if 
nonpayment of such ,benefit would, con
travene an international agreement de
scribed in section 233 of the Social Security 
Act. to any benefit if nonpayment would be 
contrary to section mit) of the Social Secu
rity Act, or to any benefit payable under 
title II of the Social Security Ac;: to which 
entitlement 13 bll3ed on an appllcation flied 
In or before the month In which this Act be

.,': comes law. 
...... (c) FEDEiur. PUBLIC BENEFIT DEFINED.

(1) Except as provided in paragraph (2), for 
purposes of this subtitle the tenn "Federal 
publlc benefit" means

(A) any grant, contract. loan. professional 
license, or commercial llcense provided by 
an agency of the United States or by appro
priated funds of the United States: and 

(B) any retirement. welfare, health. dis
ability. public or assisted housing. post
secondary education. food' assist;ance. unem
;lloyment benefit. or any other similar bene
fit for which payments or assistance are pro
vided to an individual. household. or famlly 
eligIbllity unit by an agency of the United 
St.a.tes or by appropriated funds of the Unit
ed States. 

;~) Such t~rm Jhall not appl:l
(.-\.) to allY CO::l~:,~ct. profe~sional lIcense. or 

commercia; ilcens:) ior a nonimmigrant 
whose Visa for entry is related to such P.lO
ployment In the Unltad States; or 

(Bl with respect to benefits for an allen 
who as a work authorized nonimmigrant or 
a.. an alien lawfully admitted for pennanent 
residence under the Immigration and Nation
allty Act quallfied' for such benefits and for 
whom' the United States under reCiprocal 
treaty agreements is required to pay bene
fits. as determined by the Attorney General. 
after consultation with the Secretary of 
State. 
SEC. 4402.. LIMITED EUCmlLITY OF QUALIFIED 

ALIENS FOR CERTAIN FEDERAL 
PROGRAMS.. 

(a) LDUTED ELIGffiILITY FOR SPECIFIED FED
ERAL PROGRA.'dS.

(1) IN GENERAL.-Notwithstandlng any 
other proViSion of law and except as proVided 
In paragraph (2). an allen who Is a qualified 
allen (as defined in section 4431) Is not ellg:l
ble for any specified Federal program (as de
fined In paragraph (3)). 

(2) E.,,{CEPTIONS.
(A) TL'IE-LDIITED EXCEPTION FOR REFUGEES 

A..'1D ASYLEES.-Paragraph (1) shall not apply 
to an allen unt!! 5 years after the date

(!) an alien is admitted to the UnIted 
States as a refugee under section 207 of the 
.Immigration and Nationallty Act: 

(11) an allen is granted asylum under sec
tion 208 of such Act: or 

(l1i) an allen's deportation Is withheld 
under section 243(h) of such Act. . 

(B) CERTAIN PERMANENT RESIDENT ALIENS'.
Paragraph (1) shall not apply to an allen 
who

(1) is lawfully admitted to the United 
States for pennanent residence under the 
.Immigration and National!ty Act; and 

(11)(1) has worked 40 qual!fylng quarters of 
coverage as defined under title II of the So
cial Security Act or can be' credlted wi th 
such qual!fy!ng quarters as provided under 
section 435. and (II) did not receive any Fed
eral means-tested publlc benefit (as defined 
in section 4403(c)) during any such quarter. 

(C) VETERAN AND ACTIVE DUTY E.,,{CEPTION.
Paragraph (1) shall not apply to an al!en who 
Is lawfully resldlng In any State and IS:

(1) a veteran (as defined In section 101 of 
title 38. United States Code) with a dlscharge 
characterized as an honorable dlscharge and 
not on account of allimage. 

(11) on active duty (other than active duty 
for training) in the Armed Forces of the 
United States. or 

(l1i) the spouse or unmarried dependent 
child of an IndlVidual described In clause (1) 
or (11) . 
. (D) TR..\..'1SmON FOR ALIENS CURRENTLY RE
CEI\'D/G BENEFITS.

(I) SS1.- . 
(1) IN GE.'1ERAL.-With respect to the speci

fied Federal program described In paragraph 
(3)(A). during the period beginning on the 
date of the enactment of this Act and endi!lg 
on the date which Is I year after, such date of 
enactment, the Commissioner. of Social Se
curity shall redetermine the el!gib!!lty of 
any Indlvidual who Is receiving benefits 
under such program 113 of the date of the en
actment of this Act and whose el!gIb!l!ty for 
such benefits may terminate by reason of the 
provisions of this subsection. 

(II) REDETERMINATION CRITERlA.- Wlthre
spect ,to any redetennination' under sub
clause (I), the Commissioner of Social Secu
rity shall apply the el!glbil!ty criteria for 
new applicants for benefits under.. such pro
gram. 

(III) G&A..'1DFATHER PROVlSION.-The provi
sions of this subsection and the redetennina~ 
tion under subclause (I), shall only apply 
with respect to the benefits of an Individual 

nescrlbed i:1 subclat;se (!) for m')r.c~~ hCI{:n
::Ii::,. on or ai~,er the ~atP. of the reo.le,-ennir.a
tlon with respec. to such indi',ldual. 

(IV) NOTICE.-Not later than JJ.::uiry :. 
1997. ,the Commissioner of, Soci~l Securi ty 
shall notify an individuai desc!'tbed !n suh
clause (!) of the provisions of this clause. ' 

(il) FOOD STA..\{PS.
(!) L'I GENER.'I.L.-Wl th respect to the speci

fied Federal program described in paragraph 
(3)(B). during- the period beginning on the 
dato of enactment of this Act and ending on 
the date which Is 1 year after the date of en
actment. the State agency shall. at the time 
of the recertification. recertify the ellgi
b!l!ty of any individual who is receiving ben
efits under such program as of the date of en
actment of this Act and whose ellgIbil!ty for 
such benefits may tennlnate by reason of the 
prOVisions of this subsection. 

(II) RECERTIFICATION CRITERIA.-With re
spect to any receI'tlfication under SUbclause 
(1). the State agency shall apply the ell~
billty criteria for appl!cants for benefits 
under such program. 

(III) G&A..'1DFATHER PROVlSION.-The provi
Sions of this subsection and the recertifi
cation unde!' subclause (I) shall only apply 
wi th respect to the ellglbill ty of an al!en for 
a program for months beg:lnning on or after 
the date of recertification, if on the date of 
enactment of this Act the al!en is lawfuily 
resldlng in any State and Is receiving bene
fits under such program on such daoe of en
actment.. 

(111) MEDICAID.
(!) IN GE.'1ERAL.-Wlth respect to the speci

fied Federal program described in paragraph 
(3)(C). during the period beginning on the 
date of enactment of this Act and endlng on 
the date which Is 1 year after the date of en
actment. the State agency shall. at the time 
of the redetennination. redetennlne the el!
gIb!l!ty of any IndiVidual who is receiVing 
benefits under such program as of the date of 
enactment of this Act and whose ellgIbllity 
for such benefits may terminate by reason of 
the provisions of this subsection. 

(II) REDETERMINATION.-Wlth resPect to 
any redetennlnatlon under subclause (1).' the 
State agency shall apply the ellgIb!l!ty cri
teria for appl!cants for benefits under such 
program. 

(III) G&A..'1DFATHER PROVlSION.-The provi
sions of this subsection and the redetennina
tion under subclause (I) shall only apply 
with respect to the ellg:lb!!lty of an al!en for 
a program for months beginning on or after 
the date of redetenninatlon. If on the date of 
enactment of this Act the al!en is lawfully 
residing in any State and Is receiVing bene
nts under such program on such date of en
actment. 

(3) SPECIFIED FEDERAL PROGRAM DEFINED.
.For purposes of this subtitle. the tenn '~spec
lfied Federal program" means any of the fol
lowing: 

(A) SSI.-The supplemental security, In
come program under ti tie XVI of the Social 
Security Act. Including supplementary pay
ments pursuant to an agreement for Federal 
administration under section 1616(11.) of the 
Social Security Act and payments pursuant 
to an agreement entered Into under section 
212(b) of Publlc Law ~6. 

(B) FOOD STAMPs.-The food stamp pro
gram as defined In section 3(h) of the Food 
Stamp Act of 1977. 

(C) MEDICAlD.-A State plan approved 
under title XIX of the Social Security Act. 

(b) LIMITED ELIGIBILITY FOR DESIGNATED 
FEDERAL PROGRAMS.

(1) 1.'1 GE.'1ERAL.-Not;Wlthstanding any 
other proVision of law arid except as provided 
in section 4403 and paragraph (2). a State is 
authorized to determine the eligibility of an 
al!en who is a qualified allen (as ,!eflned in 
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there will no longer be any mechanism Mr. GRAH.'\M. Is this consistent with tion of the Senate, and I thank the 
for guaranteeing a national safety net the understanding of the Senator from Senators for their efforts. 
for our poorest families. . Nebrru;ka as well? Mr. LEVIN. Mr. PreSident, today, the 

1 am concerned that the work re Mr. EXON. Yes. As ranking minority Senate will reach a milestone in the 
Quirements in the bill can .not be met. member of the Budget Committee, 1 long and sometimes twisting journeyof

• States that do not meet employment have been concerned to ensure that the welfare reform legislation. The Senate 
goals will lose part of their block 
grants. Penalties would rise from 5 per
cent in the first year to 21 percent iil 
the ninth year. The Congressional 
Budget Office has already reported that 
most States will be unable to meet the· 
work requirements. This legislation 
lacks the necessary commitment or re
sources to help people move from pov
erty to meaningful employment. It 
does not provide any specific fWlding 
for States to help people find or train 
themselves for better-paying jobs: 
Rather than moving people off welfare 
and onto work, this bill emphasizes 
cutting off welfare. . 

While I support reform that promotes 
personal responsibility. and community 
initiatives, I cannot support legislation 
which undermines the national safety 
net and reduces resources for hungry 
families. 

_~ Mr. GRAHAM. Mr. President, during 
/ consideration of the Senate reconcili 

ation bill, two definitions regarding 
Immigrants, section 2403(c)(l), and In 
section 2423, section 213(A)(O(2), were 
stricken because they contained mate
rial that was not Wlder the jurisdiction 
of the Finance Committee. Specifically 
the definitions denied all means-tested 
benefits to immigrants including bene
fits subject to appropriations. 

.. The Parliamentarian also agreed 
• 	 that the provisions violated another 

section of the Byrd rule, section 
313(b)(1)(D). Section 313(b)(1)(D) pro
hibits language in a reconciUation b:U 
or conference report if the deficit re
duction is merely incidental to the 
larger policy changes contained within 
the provision. The Parliamentarian 
agreed that since the reconCiliation 
process is confined to mandatory 
spending, expanding the scope of provi
sions to include benefits provided by 
discretionary spending was a viola.tion 
of the Byrd rule. 

The conferees were certainly notified 
about these rulings and the offending 
provisionb were not included in the 

. conference report. 
Moreover, would the Senator agree 

that, when the Senate struck these sec-' 
tions as violating the Byrd rule,' the 
Senate's intent was to prevent the de. 
nial of services in appropriated pro
grams such as those that provide serv
ices to victims of domestic violence 
and child abuse, the maternal a...."ld child 
health block grant, social services 
block grant, commWlity health centers 
and migrant health centers? Does the 
Senator a.gree that reCipients of appro
priated funds are not forced to conduct 
checks on citizenship and immigration 

•
status when providing community 
service's? 

Mr. KENNEDY. Yes. Under the Byrd 
rule, the budget reconciliation process 
cannot be used to change discretionary 
spending programs. Only mandatory 
spending is affected. 

budget reconciliation process is limited 
to a.ffecting mandatory spending and is 
not misused to achieve other objec
tives. Budget reconCiliation's depar
ture from ordinary Senate rules of de
bate must be carefully limited to its 
original and proper purpose. Our col
leagues on the other side of the aisle 
shared this view when they agreed to 
strike the offending provisi ons from 
the Senate bill. , 

Mr..GRAHAM. Would the Senator 
agree 	that the version of the bill rec
ommended in this conference report is 
consistent with this understanding? 

Mr. EXON. Yes. These provisions 
stayed out of the bill in conference, as 
the conferees sought to avoid another 
challenge on the Senate floor that 
these provisions violated the Byrd rule. 
This manifests our intent to keep this 
bill within the proper parameters of 
budget reconciliation. 

Mr. President. changes in discre
tionary programs on a reconciliation 
bill, such as the ones mentioned by the 
Senator from Florida and the Senator 
from Massachusetts. result In no direct 
budgetary savings and are therefore ex
traneous under the Byrd rule. 

During floor consideration of this 
legislation, we struck section 2403(c)(1). 
and in section 2423. section 213(A)(f)(2) 
because they contained material that 
was not under the jurisdiction of the 
Finance Committee, namely many dis
cretionary programs, because they vio
lated section 313(b)(l)(C) of the Budget 
Act. These provisions also provide no 
budgetary savings, and violating the 
intent of section 313(b)(1)(A) of the 
Budget Act. but because they were 
cleverly embedded in language which 
did provide direct budgetary savings, it 
was difficult to fully enforce the Byrd 
rule. Nonetheless, it Is clear that this 
bill should not be used to make 
changes In discretionary programs, and 
those who look to Interpret the action 
of the Congress should take this Into 
account. 

Mr. President, the purpose of the 
Byrd rule is to prevent reconciliation 
bills from being loaded up with pro\'i 
sions, such as these, that have no budg
etary impa.ct. This is important be
cause reconc1liation bills move in the 
Senate under special· rules which limit 
amendment and time for debate. With
out the protections provided by the 

..Byrd rule, it would be far too easy to 
take advantal;e of the privileged nature 
of reconciliation to enact controversial 
items without proper consideration in 
the Senate.· Allowing reconciliation to 
be used in this manner fundamentally 
undermines the basic' nature of the 
Senate's rules which protect the voice 
of the minority and damages the Sen
ate as an institution. . 

For this reason. I feel it Is important 
to bring these provisions to the atten

will pass this bill, as the House of Ret>
resentatives· did yesterday. The Presi
dent has told the Nation that he will 
sign it, and soon it will become law. I . 
will vote in favor of this bill because it 
isa step toward ending the present sys
tem which simply does not work and 
replacing it with a system which re
Qui.res and rewards work. I Wish, how
ever. that we had before us a reform 
b1ll which I could wholeheartedly, 
without reservation. endorse and sut>
port. I would greatly prefer a bill, for 
example, like the work first legislation 
which cOIltained a Federal safety net 
for children and which ! cosponsored 
with Senator DASCHLE and many of my 
colleagues or even like the bipartisan 
Biden-Specter approach which I voted 
for in the Senate. 

The bill before us is an improvement 
over the legislation which I opposed 
last year and which the President ve
toed because, among otlier things, it 
provides more support for child care, 
retains needed child protection pro
grams and services, includes my 
amendment strengthening the work re-· 
Quirement, does not block grant food 
stamp assistance, requires a greater 
maintenance of cffort from the States, 
and doubles the contingency fund to 
help States in times of economic down
turn. However, it contains a number of 
serious flaws. That is why it is a mile
stone and not a final destination. It 
will need repairs. As the President has 
indicated, there are aspects of this leg
islation which the Congress will be re
quired to revisit. And beyond that, I 
believe that this kind of sweeping re
form involves an element of risk. Al
though our efforts are directed toward 
improving the system. recogmzmg 
within the welfare system the principle 
of t!le value of work, assuring the pro
tection of children and reasserting the 
responsibili:;y of absent parents to 
their children, we cannot possibly be 
sure that all the effects of such sweet>
ing reform will be those intended. For 
that reason, the -Congress must remain 
vigilant in its oversight anu"monitor
ing of the impacts of this legislation. 
We must stand ready to address nega
tive impacts. If critics art! fully correct 
and there is a large increase in the 
numbers of _1..merican chi!dren who find 
themselves impoverished, we must 
stand ready to remedy quickly the de
fects in this bill. 

For a nlHnber of years. I have been 
working towa.rd reform of the welfare 
system. The existing system has failed. 
It does not serve families and children 
well. It does not serve the American 
·taxpa.yer well. It was created to meet 
the needs of families in hard times. Un
fort'.l.nate!y, for far too many, what was 
intended as a safety net has too often 
become a way of life. a cycle of depend
ency. It is wrong to ailow such a sys
tem to continue. 
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actual amount of such resources and the allowable resource level established under the 
State plan. 

(iii) In determining the amount of erroneous excess payments for medical assistance 
to an individual or family under clause (i)(Il), the amount of the erroneous excess 
payment shall be the smaller of (I) the amount of the payment on behalf of the individual 
or family, or (II) the difference between the actual amount incurred for medical care by 
the individual or family and the amount which should have been incurred in order to 
establish eligibility for medical assistance. 

(iv) In determining the amount of erroneous excess payments, there shall not be 
included any error resulting from a failure of an individual to cooperate or give correct 
information with respect to third-party liability as required under section 1396k(a)(1)(C) 
or 602(a)(26)(C) of this title or with respect to payments made in violation of section 
1396e of this title. ' 

(v) In determining the amount of erroneous excess payments. there shall not be 
included any erroneous payments made for ambulatory prenatal care provided during a 
presumptive eligibility period (as defined in section 1396r-l(b)(1) of this title). 

(E) For purposes of subparagraph (0), there shall be excluded, in determining both 
erroneous excess payments for medical assistance and total expenditures for medical 
assistance

(i) payments ~ith respect to any individual whose eligibility therefor was deter
mined exclusively by the Secretary under an agreement pursuant to section 1383c 
of this title and such other classes of individuals as the Secretary may by regulation 
prescribe whose eligibility Was determined in part under such an agreement; and 

(ij) payments made as the result ofa technical error. 

(2) The State agency administering the plan approved under this subchapter shall, at 
such times and in such form as the Secretary may specify, provide information on the 
rates of erroneous excess payments made (or expected, with respect to future periods 
specified by the Secretary) in conriection with its 'administration of such plan, together 
with any other data he requests that are reasonably necessary for him to carry out the 
provisions of this subsection. 

(3)(A) If a State fails to cooperate with the Secretary in. providing information 
necessary to carry out this subsection, the Secretary, directly or through contractual or 
such other arrangementS as he may firld appropriate, shall establish the error rates for 
that State on the basis of the best data reasonably available to him and in accordance 
with such techniques for sampling and estimating as he finds appropriate. 

(B) In any case in which it is necessary for the Secretary to exercise his authority 
under subparagraph (A) to determine a State's error rates for a fiscal year, the amount 
that would othernise be payable to such State under this subchapter for. quarters in 
such year shall be reduced by the costs incurred by the Secretary in making (directly or 
otherwise) such determination. . 

(4) This subsection shall not apply with respect to Puerto Rico. Guam, the Virgin 
Islands, the Northern Mariana Islands, or American Samoa. 

(v) Medical assistance to aliens not lawfully admitted for permanent residence 

(1) Notwithstanding the preceding provisions of this section, except as provided in 
paragraph (2), no payment may be made to a State under this section for medical 
assistance furnished· to an alien who is not lawfully admitted for permanent residence or 
otherwise permanently residing in the United States under color of law. ' 

(2) Payment shall be made under this section for care and services that are furnished 
to an alien described in paragraph (1) only if

(A) such care and services are necessary for the treatment of an emergency 
medical condition of the alien, 

(B) such alien otherwise meets the eligibility requirements for medical assistance 
under the State plan approved under this subchapter (other than the requirement. of 
the receipt of aid or assistance under subchapter IV of this chapter, supplemental 
security income benefits under subchapter XVI of this chapter, or a State supple
mentary payment). and 

(C) such care and services are not related to an organ transplant procedure. 
208 
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(3) For purposes of this subsection. the term "emergency medical condition" means a 
medical .condition (including emergency labor and delivery) manifesting itself by acute 
symptoms of sufficient severity (including 3eVere pain) such that the absence Of. 
immediate medical attention could reasonably be expected to result in

(A) 	 placing the patient's health in serious jeopardy, 
(B) serious impairment to bodily functions, or 
(C) 	 serious dysfunction of any bodily organ or part. 

(w) 	Reduction in amount expended under State plan 

(I)(A) Notwithstanding the previous provisions of this section, for purposes of 

determining the amount to be paid to a State (as defined in paragraph (7)(D» under 

subsection (a)(!) of this section for quarters in any fiscal year, the total amount 

expended during such fiscal year as medical assistance under the State plan (as 

determined \Xi;thout regard to this subsection) shall be reduced by the sum of any 

revenues received by the State (or by a unit of local government in the State) during the 

fiscal year- . 


(i) 	from provider-related donations (as defined in paragraph (2)(A», other than
en bona fide provider-related donations (as detined in paragraph (2)(B», and 
(II) 	donations described in paragraph (2)(C); 

(ii) froin health care related taxes (as defined in paragraph (3)(A)), other than 
broad-based health care related taxes (as defined in paragraph (3)(B)); 

(iii) from a broad-based health care related tax, if there is in effect a hold 
harmless provision (described in paragraph (4» with respect to the ta.'\(; or 

(iv) only with respect to State fiscal years (or portions thereof) occurring on or 
after January 1, 1992, and before October I, 1995, from broad-based health care 
related ta.'\(es to the extent the amount of such taxes collected exceeds the limit 
established under paragraph (5). 

(B) Notwithstanding the previous provisions of this section, for purposes of determin
ing the amount to be paid to a State under subsection (a)(7) of this section for all • 
quarters in a Federal fiscal year (beginning with fiscal year 1993), the total amount 
expended during the fiscal year for administrative expenditures under the State plan (as 
determined 'without regard to this silbsection) shall be reduced by the sum of any 
r~venues received by the State (or by a unit of local government in the State) during 
such quarters from donations described in paragraph (2)(C), to the extent the amount of 
such donations exceeds 10 percent of the amounts expended under the State plan under 
this subchapter during the fiscal year for purposes described in paragraphs (2), (3), (4), 
(6), and (7) of subsection (a) of this section. , 

(C)(i) Except as otherwise provided in clause (ii), subparagraph (A)(i) shall apply to 
donations received on or after January I, 1992. 

(m Subject to the limits described in clause (iii) and subparagraph (E), subparagraph 
(A)(i) shall not apply to donations received before the effective date specified in 
subparagraph (F) if such donations are received under programs in effect or as 
described in State pla,n amendments or related documents submitted to.the Secretary by 
September 30, 1991, and applicable to State fiscal year 1992, as demonstrated by State 
plan amendments, written agreements, State budget documentation, or other documen
tary evidence in existence on that date. . 

(iii) In applying clause (ii) in the case of donations received in State fiscal year 1993. 
the ma.x:imum amount of such donations to which such clause may be applied may not 
exceed the total amount of such donations received in the con-esponding period in State 
fiscal year 1992 (or not later than 5 days after the last day of the corresponding pel;od). 

(D)(i) Except as otherwise provided in clause (ii), subparagraphs (A)(ii) and (A)(iii) 
shall apply to taxes received on or after January 1, 1992. . 

(ii) Subparagraphs (A)(ll) and CA)(iii) shall not apply to impermissible taxes· (as 
defined in clause (iii» received before the effective date specified in subparagraph (F) to 
the extent the ta.'\(es (including the ta.x rate or base) were in effect, or the legislation or • 
regulations imposing such taxes were enacted or adopted, as of November 22, 1991. 

(iii) In this subparagraph and subparagraph (E), the term "impermissible tax" means 
a health care related tax for which a reduction may be made under clause (ll) Or (iii) of 
subparagraph (A). 
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", 

Subsec. (b). Pub.L. 99-177 substituted provi Appeal of Rulings of the Chair 
sions setting forth exceptions in the House of An affirnlative vote of three-fifths of the 

. Representatives for :certain bills, etc., under sub , Members of the Senate, duly chosen and sworn • 
sec. (a) of this section, for' provisions relating to. shall be required in the Senate to sustain an 
determination of outlays and revenues. 'appeal of the ruling of the Chair on a point of 

order raised' under subsec. (a) of this section, see 
, Subsec.' (c). Pub.L. 99-177 added subsec. (c).' section 27l(c) of Pub.L. 99-177,.set out as a note 

. under section 900 of this title. 
E'ffective Date of 1990 Amendment , 

'[Section 271 (c) of Pub.L. 99-177 to expire 
Amendment by section 13303 of Pub.L. Sept. 30. 1993. pursuant to section 275(b)(l) and 

101-508 applicable with respect to, fiscal years (2)(D) of Pub.L .. 99-177, as amended by Pub.L. 
beginning on' or after Oct.i, 1990, see ~tio~ . 100-119, Title I, § 106(c), Title II, § 21O(b), 
13306 of Pub.L.. 101-508, set out as a note under Sept. 29, 1987, 101 Stat. 780, 787, set out as' a ' 
section 632 of this title. note under section 900 of this title.] ,I 

, .. ~ 
Legislative History .

Effective Date of 1985 Amendment 
• 1 .,'" :; , • " For.legislative history and purpose of Pub.L . 


Am~ndment by Pub.L. 99-177 effective Dec. 99-177, see 1985 U.S. Code Congo and Adm. 

12, 1985, to apply to fiscal years beginning after News, p. 979. See. also, Pub.L. 100-119, 1987 

Sept. 30. 1985, see section 275(a)(I), of Pub.L.. ' U.S.Code Congo ahd Adm.News, p. 739; Pub.L. 

99-177, set out as a note under section 900 of 101-508, 1990 U.S. Code Congo and Adm. News,

this title.' " , '.', 'p.2017. . , 

LAW REVIEW, COMMENTARIES'" 

Rewriting the fiscal constitution: The case of 

Gramm-Rudman-Hollings. Kate Stith, 76 Cal. 

L.Rev. p93 (1988). . 


. §' 643. ' Effects of points of order , . 

(a) Points ,?f order in the Senate against amendments between the Houses 

,Each provision of this Act that establishes a point of order agamst an am~ndment also 
establishes a point of order in the Senate against an amendment between the Houses. 
l( a point of order under this Act is raised in ,the Senate against an amendment be~een ' 

, the ~olises, and the Presiding Officer sustains the point of order, the effect shall be the 
. same as if the Senate had disagreed to the amendment.·· 

(b) Effect of a 'point9f order on 'a bill iri the Senate' . 

In the· S~nate, if the Chair 'swtall1s ~ point oiorder under this Act against a bill, the 
.' Chair shall then send the bill to the committee, of appropriate jurisdiction for further 

consideration. ,~ >. .' ' , 
; , 
, • • <. I . , 

(Pub.L. 9~, Title III. § 312. as added Pub,L. 101-{j08, Title XIII, § 13207(b)(l). Nov. 5, 1990, 104 
Stat. ,1388-618;) . , . 

HISTORICAL AI.'ffi STATUTORY NOTES 

References in Text Codification . 
"This Act", referred to in text, means Pub.L. Letter designation' "(a)" has been editorially 

93-344, Ju1y 12, 1974, 88 Stat. 297. as amended, supplied. .' . " 
known as the Congressional Budget and Im

~egislative Historypoundment Control.Act of 1974. For complete 

classification of this Act to the Code, see Short For legislative history and purpose of Pub.L. 

Title note set out under section 621 of this title' 101-508, see, 1990 U.S.Code Congo and 'Adm; 

and Tables .. News, p',2017. 


§ 644.. Extraneous matter i~ reconciliation legislation . 
'. 

(a) In general 

When the Senate is considering a reconciliation bill" or a reconciliation resolution 
pursuant to section 641 'of. this title, (whether that bill or resolution originated in, the' 
Senate or the House) or section 907d of this title, upon a point 9f order being made by 

. any Senator against material 'eXtraneous to the instructions to a committee which is 
contained in any title or provision of the bill or resolution or offered as an amendment to 
the bill or resolution, and the point of order is sustained by the Chair, any part of said 
title or provision that contains material extraneous to the instructions to said Committee 
as defined msubsection (b) of this section shall be deemed stricken from the bill and 

, may not be offered as an amendment from the floor. 
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(b) Extraneous provisions ,. 

'en (A) Except as provided, in par~graph (2), a provision of a reconciliation bill or 
reconciliation :resolution considered, pursuant ,to section 641 of this title shall- be 
consider~d extraneous if such provision' does ,not produce a change ,in outlays 'or 
revenues,cincluding changes in oudaysahd revenues brought about by chariges in the' 
terms. and !!onditions under which outlays are made or revenues are required to be 

: ,collected, (but a provisionm which outlay 'decreases or revenue increases exactly offset 
outlay increases or revenue decreases shall not be corisidered extraneous by virtue of, 
this subparagraph); (B) any provision producing an increase in outlays or decrease in 
revenues, shaIi' pe corisid~red, extraneous 'if the net effect of provisions reported by the 
Committee repbrtmg the title containing the provision is that the, Committee fails to 
achieve its reconciliation instructions; (C) a proviSion that is not in the jurisdiction of the 
Committee With jurisdiction over said title or' provision shall be considered extraneous; 
(D) a .provision shall be considered, extr~e(,)Us if it produces changes in' outlays or 
revenues whicJ:i' are merely incidental to, the llOn-buggefury components of the provision; 
(E) a provision 'shall be considered to be ex;traneouSif it increases, or would increase, 
net outlays, or if it 'decreases; 91" would decrease, revenues during a fiscal year after the ' 
fiscal years covered, by such reconciliation, bill or reconciliation resolution, and such 
incr~ases or decreases are greater than outlay reductions or revenue increases resulting 

.' from other'provisions in such title "in such yearj and (F) a provision shall be considered 
, extraneous ifitviolate~ section 641(g) of this title. 

(2) A Senate...originated provision shall' not' beco~idered extraneous under paragraph 
(1)(A) if the, Chairman and Ranldng Minority Member of the Com~ttee on the Budget 
and the Chairman and "Ranldng 'Minority Member of the Committee which, reported the " 
provision. certify that: (A) the proVision mitigates direct effects clearly attributlble to a 
provision changing outlays or revenues and both provisions together produce a net 
reduction in the deficit;, (B) the proVision wlll result in a substantial reduction in outlays 
or a substantial increase in revenues during fiscal years after the fiscal years covered by 
the reconciliatIon, bill or reconciliation resolution; (C) a, reduction of outlays or an 
increase in revenues, is likely to occur as' a result of the proVision, in the event of new 
regulations aqthorized, by the proVision or'likely to be proposed, court rulings Qn 
pend¥lg litigation, or relationships between' economic indices and stipUlated statutory 
triggers pertaining to the provision, other than the regUlations, court rulings or 
relationships currently projected by the Congressional Budget Office for scorekeeping 
purposes;" or (D), such provision will ,be, likely to pr9ducea significant reduction in 
outlays or increase in revenues but, due to insufficient data, such reduction OJ; increase, 
cannot De reliably estimated. ' " , ' 

(3) ,A provisi&ri. reported by a committee shall not be. considered extraneous under, 
, paragI:aph (1)(C)if (A) the' provision is an' integral part of a provision or title, which "if 
introduced ,as abill or resolution would be referred to such committee, and the provision 
, sets forth lthe procedure to carry out or implement the substantive provisions that were 
reported and which fall within the,jurisdiction of such committee; or (E) the provision 
states an exception to, or a speci3.l application of, the general provision or title of which 
it is a part and such general'provision or title if introduced as a bill or resolution would 
be referred to such committee.' , , . , 

. ".' 
(c) 1 Point of 'order , ,-, 

When the 'Senate is considering '3, ~onfere'nce report on, or an '3.inendmertt between the 
Houses m relation to', a'reconciliation bill or reconciliation resolution pursuant to section 
641 of this ,title, upon- , . :. ;' 

(1) a !>,oint of order being. made by any Senator againSt extraneous material 
~meeting the definition of subsections (b)(I)(A), (b)(l)(B), (b)(l)(D), (b)(I)(E),or 

.. (b)(~)(F) of this section,and 

, . (2)suc}i'point of order b~ing sustained;' '. 
. such matenal contained' in su~h conference report or amendment shall be deemed 
. stricken, and the Sena~ shall proceed, withoui' illtervening action ?r motion, to consider 
the question of whether, the Senate shall'r:ecede from its amendment and concur with a 
further amep,dment, or cOllcur in the House amendment With a further amendment, as 
the case may be, which further amendment shall' consist of only that portion of ,tne 
conferen~~ report or., aOUse amendment, as the case may be, not so stricken. Any such 
motion in the Senat.e._~hall be debatable for two, hoUrs .. 'In any case in which such point 

, of ord€;!r is sustaiiledagainst a conference. report (or Senate amendment derived from 

• 


• 
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such conference report by operation of this subsection) no further amendment shall be in 

order. 


(c) 1 Extraneous materials 

Upon the· reporting or discharge of a reconciliation bill or resolution pursuant to 
section 641 of this title in the Senate, and again upon the submission of a conference 
report on such a reconciliation bill or resolution, the Committee on the Budget of the 
Senate shall submit for the record a list of material considered to be extraneous under 
subsections (b)(1)(A), (b)(l)(B), and (b)(l)(E) of this section to the instructions of a 
committee as provided in this section. The inclusion or exclusion of a provision shall not 
constitute a determination of extraneousness by the Presiding Officer of the Senate. 

(d) General point of order 

Notwithstanding any other law or rule of the Senate, it shall be in order for a Senator 
to raise a single point of order that several provisions of a bill, resolution, amendment, 
motion, or conference report violate this section. The Presiding Officer may sustain the 
point of order as to some or all of the provisions against which the Senator raised the 
point of order. If the Presiding Officer so sustains the point of order as to some of the 
provisions (including provisions of an amendment, motion, or conference report) against 
which the Senator raised the point of order, then only those provisions (including 
provisions of an amendment, motion, or conference report) against which the Presiding 
Officer sustains the point of order shall be deemed stricken pursuant to this section. 
Before the Presiding Officer rules on such a point of order, any Senator may move to 
waive such a point of order as it applies to some or all of the provisions against which 
the point of order was raised. Such a motion to waive is amendable in accorda..'1ce with 
the rules and precedents of the Senate. After the Presiding Officer rules on such a 
point of order, any Senator may appeal the ruling of the Presiding Officer on such a 
point of order as it applies to some or all of the provisions on which the Presiding Officer 
ruled. 

(e) Determination of levels 

For purposes of this section, the levels of new budget authority, budget outlays, new 
entitlement authority, and revenues for a fiscal year shall be determined on the basis of 
estimates made by the Committee on the Budget of the Senate. 

(Pub.L. 93-344, Title III, § 313, fonnerly Pub.L. 99-272, Title xx. § 20001, April 7, 1986, 100 Stat. 
390; Pub.L. 99-509, Title VII, § 7006, Oct. 21, 1986, 100 Stat. 1949; Pub.L. 100-119, Title II, 
§ 205(a), (b), Sept. 29, 1987, 101 Stat. 784; renumbered. and amended Pub.L. 101-508, Title XIII, 
§ 13214(a)-(b)(4), Nov. 5, 1990, 104 Stat. 1388-621, 1388-622.) 

1 So in original. Section as amended by Pub.L. 101-508 contains two subsecs. "(c)". 

HISTORICAL AL'Iffi STATUTORY NOTES 

1990 Amendment the Members, duly chosen and sworn, shall be 
Heading. Pub.L. 101-508, § 13214(b)(2)(A), required to sustain an appeal of the ruling of the 

Chair on a point of order raised under thissubstituted "Extraneous matter iri reconciliation 
legislation" for "Miscellaneous provisions" as the section, as well as to waive or suspend the 

il 
!i 

provisions of this subsection." section heading. d 
Subsec. (b). Pub.L. 101-508, :i 

"Subsec. (a). Pub.L. 101-508, § 13214(a)(I)(A), 
§ 13214(b)(2)(B), (C), redesignated fonner subinserted the subsec. (a) heading: "In general". 
sec. (d) as (b) and struck out fonner subsec. (b) 'I

Pub.L. 101-508, § 13214(a)(1)(B), inserted which had directed that no motion to waive or
"(whether that bill or resolution originated in suspend the requirement of section 636(b)(2) of
the Senate of the House) or section 907d of this this title, as it related to gennaneness with
title". respect to a reconciliation bill or resolution, 

Pub.L. 101-508, § 13214(b)(4)(A), struck out could be agreed to unless supported by an affir
reference to the Congressional Budget Act of mative vote of three-fifths of the Members, duly 
1974, ther.eby accommodating the transfer of chosen and sworn, which super-majority was to 
this section from the Consolidated Omnibus be required to successfully appeal the ruling of 
Budget Reconciliation Act of 1985 to the Con the Chair on a point of order raised under that 
gressional Budget Act of 1974. section, as well as to waive or suspend the 

Pub.L. 101-508, § 13214(b)(4)(B), substituted provisions of this subsection. 
"subsection (b) of this section shall be deemed" Pub.L. 101-508; § 13214(a)(2), inserted the 
for "subsection (d) of this section shall be subsection heading "Extraneous provisions". 
deemed". Subsec. (b)(I)(A). Pub.L. 101-508, 

Pub.L. 101-508, § 13214(b)(2)(B), struck out § 13214(b)(I)(A), struck out reference to the 
sentence: "An affirmative vote of three-fifths of Congressional Budget Act of 1974, thereby ac
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legislation which .would J>1:'Ovidethat hospi~, skilled nursing facilities,and, to the 
~t feasible; other proVlders, would· be reunbursed under. subchapter XVIII of this. 
cIlapter on a 'prospective basis. The Secretary shall report such proposals to such 
cOmmittees not later than December 31, 1982.· ..'. < "., , . .. . • 

'.' 	. ".,:. ::~ .' .... ~,',:~ . '. . . " ..... 

(d) 	Prospective pa,ymentmethodology for outpatient hospital services , 

(1) The SeCretary ·shall· develop a fully prospective payment system for ambUlatory 
surgical procooll:nis pErlormed on patients.m. hospitals on an outpatient basis.. ' 

(2)The.sYstem~·toth~ extent practkable, provide for an all-incluSive payment 
rate for' 'ambulatory slirgiCS:l procedures performed on patients in hospitals on an 
outpatient. basis, . which rate encompasses payment. for. 'facility services and all medical 
andotber. health services,' other thSJ;l physicians' 'Services, commonly· furnished in 
connection with such. procedures. .: ,. ,. ~.. . 

, ' -, . . . 	 , 

(3) The· sYstem shall provide'for appropriate payment rates with respect to such 
procedures. . In establishing. such rates, the Secretary shall consider whether a differen-, 
tia1 payment rate is appropriate for specialty hospitals. ' , ... '" . . . 

(4)"Such rates shall take irito account 'at least the following considerations: 
(A) ·The costs of hospitals providing ambulatorys~giCal procedures. 

. 	 (B) The costs under this 'subchapter of payment for such procedures performed 
in ambulatory surgical centers. . . ': . . . 

(C) The eXtent to which any differences in such' costs are justifiable., 

, 	(5) The Secretary shall submit to Congress.:.... 
.. (A) an interim report on the deV~lopment of the sYstem by April 1, 1988, and. 
(B) a final report on such.systemby APril 1, 1989.. 

.. The report under subparagraph (B) shall include recommendations concerning the 
., 	implementation of the paynient system for ambulatory surgiCal procedures per

formed on or after October~ 1, 1989. 

(6)Repea1ed~Pub.L, 103-482, Title I, ~ '147(c)(2)(A), Oct. 31, 1994, 108 Stat. 4429 ' 

(7) Th~' Secreti6-y ·shall ~olicit the views of .the Prqspective Payment Assessmen~ 
ementing foater care programs, creating re . Commission in developing the system tinder. paragraph (1), and shall include in the 
lble presumption. against retroactive acijust Secretary's reports under this subsection any views the Commission may submit with 
ta, did not conflict with statute requiring . respect ,to such system. 	 .) to consider any claim filed within two 
3 of period requested. Colvin v. Sullivan, (Aug. 14, 1935, Co 631: Title xi, § 1135; as ~d~dAug. ·13, 1981, Pub.L. 97-35, Title XXI, § 2173(c), 95 
, (Md.) 1991, 939 F.2d 163. . .. . ... . Stat. 809,and amended Sept: 3, 1982, Pub.L. 97~248, Title I, § 101(b)(S), 96 Stat. 335: Oct. 21. 1986, 

Pub.L. 99-509, Title IX, § 9343(£), 100 Stat. 2041; Dec. 22, 1987, Pub.L. 100-203, Title IV, § 4068(b),I.djuatmenta to prior coats 
101 Stat. 1330-114; July 1, 1988, Pub:L.. 100-360, Title IV, § 411(g)(6), 102 Stat. 785; Oct. 31, 1994,

:,aIth Care Financing· Administration Pub.L. 1()3...482, Title I,; § 147(c)(2), 108 Stat. 4429.). . ' 
:A) was, not req~ to explain decision for 
ng audit exception treatment for upward HISTORICAL AND STATuTORY· NOTES· .'.: .. 
tment in Medicaid reimbursement sought '. ,. 

Ite, as the decision to be reviewed was that Effective Dates 	 103-008, 104 Stat. 1s88. :~hicl1 was approved 
~ Departmental Appeals Board (DAB) of 19M Acts. Amendment .of 8ub8ec.: (d)(6), (7) Nov: .5; 1990; see sectiOIl 147(g) of Pub.L.,
:iment of Health and Human Services ' by seedon 147(e)(2) of· Pub.L. 103-432 effective 103-432, set .out as a note under section 
), not the decision of the HCFA State of as if included in the enactment of Pub.L. 132Oa-3a of this title. 

" 	 " \!. Sullivan, N.D:N.Y.1992, 802 F.Supp. 752. 

§ 1320b-7~ Income 'and eligibilitY' verification ~Y8temrate methodology 	 . ". '. 

(a) Requirements of State eligibility systems 
In order to meet the reqmrementS of thiS section, a State mi:tst have in effect an 

l~tem~ for the payment of hospitals income and eligibility verification system which meet.ci the requiiements ofsubseetion (d);S18 .which may be applied for reint
. this chapter or under a ,State plan: of this ~ection and under which--:- ..':;"~....... :J.i~ •.;. ", 

(1). the State shall require, .as a condition qf eligibility for. b!,!riefits un4er any 
·program listed in ,subsecti.on (b) of this section, that each applicant for or recipient 
of benefits under that program furnish to the State his social security accoUnt 

the development of such system or· 	 number (or numberS; if he has more than, one such number), and the State shall· I· 
utilize such account numbers in the administration of that program so 88 to enable f 

the association of the records pertaining to the applicant or. recipient with his 3~ of providers .' account' number; ,
~nate Committee on 'Finance .. • (2) wage' information from· agencies administering State unemployment compen

se of Representatives, proposals for sation laws available pursuant to section 3304(a)(16) of Title 26, .wage, information, 
141 

.:::::.............:.----------.--- ~~-.---~--.-.---
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reported pursuant to paragraph (3) of this subsection, and wage. income, and oth~ 
information from the Social Security .Adm.inistration and the Internal Revenll~ 

Service available pursuant to section 6103(l}(7) of Title 26. shall be requested anll 

utilized to the ex.tent that such information may be useful in verifying eligibility fot 


, and the amount of, benefits available under any program listed in subsection (b) ot 

this section, as determined by the SecretarY: of Health and Human "Services (or, ill 

the case of the unemployment compensation.' program., . by the Secretary of· Labor 

or, in the case of the food stamp. program, by the Secretary of Agriculture); 


(3) employers in such State.are required, effective September 30, 1988;to make 
quarterly wage reports to a State agency (which may be the agency adininisteiing 
the State's unemployment compensation law) 'except that the Secretary of Labor (in 
eollSUltation with the Secretary of Health and Human Services and the Secretary of 
Agri.c)ilture) may waive the provisions of this paragraph if he determines that the 
State ,has in effect an alternative system which is as effective and timely fot 

'purposes 	of providing employment related income and eligibility data, for the 
purposes described in paragraph (2); , 

(4) the State agencies ad:m:inisteritlg, the programs listed in subsection (b) of this 
section adhere to standardized formats and procedures established by the Secretary 
of Health and Human Services (in consultation with the Secretary of Agriculture) 
under wbich- . ' , 

(A) the agencies will eXchange with eacll other information in their posses. 
sion which may be of use in establishing or verifying eligibility or benefit 
. amounts under any other such program;. , 

(B) such information shall be made available to assist in the child support 
program under part, D of subchapter IV of this chapter, and ,to assist the 
Secretary of Health and HUIIUiJl Services in establishing or verifying eligibility 
or, benefit amounts under subchapters II and XVI of this chapter. but subject; 
to the safeguards and restrictions established by the Secretary of the Treasury 
with respect to information released pursuant to section 6103(0 of Title 26; and 

(e) the use of such information shall be targeteQ to those uses which are 
most likely to be productive . in identi:fyiitg and preventing ineligibility and 
incorrect payments, and no State shall be required to use such infol'tXlQtion, to 
verify the eligibility of all recipients; , . , 

. (5) adequate safeguards are in 'effect so as to assure that- , ' 
(A) the iilformation exchanged by the State agencies is made' available only 

to the extent neCessary .to assist in, the' valid administrative needs of the 
program receiving such information. and the, information released pursuant to 
section 6103(0 of Title 26 is only exchanged with agencies authorized to receive 
such information under such section 6103(0; 'and ,. ' 

<B) the information is adequately protected against unauthorized disclosure 
for other purpOses. as provided in regulations established by the Secretary of 
Health and Human Services, or, in the case of the unemployment compensation 
program. the Secretary of Labor, or, in the case of the food stamp program,: 
the Secretary of Agriculture, or 1 in the case of informatioq released pursuant 
to section 6103(l) of Title 26, the Secretary of the Treasury; , 

(6) all applicants for and i'ecipients of benefitS under any such program shall b! 
notified at the time of application, and periOdically thereafter, that information 
available through, the system will be requested and u~; and 

(7) accounting systems 'are util.izl!d which assure that programs providing data 
receive appropriate reimbursement from the programs utilizing the data for the 
costs incurred ~ providing the data. ' ,:' '., .,.,' " 

(b) AppUcable programs 

"TheprOgramB which mwrt particiPate 'in th~incomeand 'eligibility verification systemare-	 ' ',.,,' , '. ,'. ' ,.,. ',.' ".. , 

. (1) the aid to famili~s with dependent crui~~ p~~"~d~ part A of 
subchapter IV of this chapter; , ~, , " " ' ' , 
. (2) the medicaid program under subchapter XIX of tIUs chapter; , 

(3) the unl;!mploymentcompensation program under 'section 3304 of Title 26; 
(4) the food stamp program under theFoodStampJ\ct of 1977 [7,U.S.C.A. 

§, 2011 et seq.]; and ' , ',' .., . ,. ..',. ,'", 
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., .(5) any State ,program under a plan approved under subchapter L i XIV, or 
XVI of this chapter.:: .:';::, ..'. . . .: - ··d· " '; , 

(e) ~teetion:ofapplicants.from improper use of information· 
(1) In order to protect applicants for· and reclpiEIDts of'benefits under the ,programs 


Identified iIi subsection (b) of this section, or under the supplemental security income . 

program' tinder 'subchapter XVI of this chapter,from the improper use of information 

obtaihed from the Secretary of the Treasury under section 6103(lJ(7)(B) of Title 26, no' 

Fedei-aJ., State, or local agency receiving such information may terminate, deny, suspend, 

or reduce any benefits of an individual undl such agency has taken appropriate steps to· 

independently verify information.relating to- ...,. . "' 


(A) theamountOt,the asset or income involved,' 
,. • 1 . 

. (B)whetber such bldiViduar actUallY b8s' (or had) access to 8uchaSset or income 

for his owp ~,and·:\. '.. .....'.:. ':, ~ .~.,~ :', .. ~ ,.....". ... ,": 


.'. (C) the period or periods when the individual actually had such. asset. or· income. 

(2) Such individUal ahall be informed by the. agenCy, of. the' finC&~ ~de' by the 


agency on the basis of such verified information, and ahall be given an' oppo~ty to 

. contest s:uch findings, in the same manner as applies to other information and findings 

relating to eligibility factors under the program. , 

(d) Citizenship or.: lnUitigration status requirements; documentation;. verification 

by lminiiration and· Naturalization Service; denial of benefits; hearing 


The requirementS Of .this subsection,·. with respect to _an 'income· and eligibility 

verification system of a State, areas follows:. .' . . . 


(l)(A) The State shall I'e<luire, as a coJiditi~n·of an indiVidual'sengibility for 
benefits under a program listed in subsection (b) of this section, a ·declaration in 
writing, under penalty of perjury~' . . 

(1) by the individual, 
: (if) in the case in which eligibility for program benefits is detennined on a 

.. family. or household basis; by ap.y adult member of such individual's family or 
household (as applicable), or., 

(iii) in the case of an individual born into a family or household receiving 
benefits under such program, ,by any adult member of such family or household ' 
no later than the next redetermination of eligibility of such family or household 
fono~g the birth of such individual, , . 

stating whether the individual is ~ citizen or natioDaiof the 'ultiiedStates, and, if 
that individual is not a citizen or· national of the UnitedStates,t.hat the individual is . 
in a satisfactory immigration status; . 

(B) In this subsection- . 	 ". ........ . 

(i) in the case of the program described in subsection (b)m ·6fthis section, 

.. 	any reference· to an individual's eligibility for benefits under the program shall 
be considered a reference to the individual's being considered a dependent child 
or to the individual's being treated as a caretaker relative or other person 

, whose needs are to 'be taken into account in making the detennination under 
section 602(a)(7) of this title, . . :.; 'I; 
. (il) in the case of the program described in subsection (b)(4) of thissection-:

(I)' anY ref~ceto the State shall be considered a reference; to tli~, . 
State agency, and . " .1 

(II) any reference to· an individual's eligibility for benefits 'wider the 
program shall be considered a reference :to the individual's eligibility to 
participate in the program as amember of a household, and . ~. .' .. , 
. (III) ,the term "satisfactory immigration status" mWms an ~tio~ 

status which dQes not make the individu81 ~eiigiblefor benen.tS Under the 
applicable program. .. . , " 

(2) If such an individual is not a citizen or national of the· United States, there 

must be presented'either- ' . . 


'(A) . alien registration docUmentation or other proof of immigration registra

. tion frolD.the Immigration and Natnralization Service that contains'the individ

. ual's· alien admission number or alien file number (or numbers if the individual 

has more than one number), or . :.:', 
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(B) such other documents as the State determines constitutes rea;s<>nahle 
evidence indicating a satisfactory immigration status. '. 

(3) If the documentation described in paragraph (2)(A) is presented, the S~ 
shall utilize the individual's alien file or alien admission number to verify with th~ 
Immigration and Naturalization Service the individual's immigration status through 
an automated or other sy'stem d . the Service for use with States 
that-	 . 

. . '. .. . 
. (A) utilizes the individual's name, file number, admis.sion. number, or other 

.' means permitting efficient vermcation, and 

(B)protect.s the individu8l's privacy to the maximum degree possible .. 

(4) hi the ease of such an individual who is not acitizen or national of the United 
States, 'if, at the time of application for benefits, the statement ~escribed in 
paragraph (1) is submitted out the documentation required under paragraph (2) is 
not presented or if the docmnentation required under paragraph (2)(A) is presented 
but such documentation is not verified under- paragraph (3)-·· ' 

(A) the State

(i) shall provide a~nable ~pportmtity u:, submit to the State evi· 
dence indicating a satisfactory immigration status, and 

, (il) may not delay, deny, reduce, or terminate the individual's eligibility 
for benefits under the progr8m on the basis of the: individual's immigration 
status until such a reasonable opportunity has been provided; . and . 

'(B) if there are submitted documents which the State determines constitutes 
reasonable evidence indicating such status- . . 

(i) the State' shall transmit to the Immigration and Naturalization 
. Service photostatic or other similar copies of such documents for official 
verification, ..' . . . 

. . (D) pending'such verification, the State may not de18y, deny, reduce, or 
terminate the individual's'eligibility for benefits under the program on'the 

- basis of the individual's immigration status, and 

(iii) the State' shall not be liable for the consequences of any action, 
delay, or failure of the Service to conduct such verification:'. 

(5) If the State determines, after compiying with the ~quirement8 of paragraph 
(4), that such an individual is not ina satisfactory immigration' status under the 
applicable program- . . _ .' , . 

.(A)' the State shan deny or terminate the individui~l'~ eligibility fo~ .~nefits 
under the program, and . . . . ... 

, (B) the applicable fair he'mng process ,shallPe made .available with respect 
to the individual. . , 

:.. ' .• -	 I. , .' 
(e) Erroneous State citizenship 	or immigration status determinations; penalties 

not required 
.' 	 .. 

Each Federal agency responsible for administration of a program described in 
subsection (b) of this section shall not take any compliance, disallowance. penalty, or 
other regulatory 'action agairist a State with respect to any error in the State's 
determination to make, an individual eligible for benefits based on citizenship or 
immigration status-	 . -' . . 

(1) if the State has provided such eligibility based on a verification of satisfactory 
immigration status by the Immigration and Naturalization, Service, _ 

(2)beca~e the State, under subsection (d)(4)(A)(U)of this section, was required 
to' provide a reasonable opportunity to submit documentation, 

(3) because the State, under subsecllon (d)(4)(B)(ll) of this section, WasreqWred 
to wait for the response of the Immigration and Naturalization Service to the 
·State's request for offi,cial verification of the immigration status of th~ individual. or 

(4) because ofa fair he8.ring process described in·subsection· (d)(5)(B) of this 
section. ' 
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(f) .. Medieal888iatanee to aliens for, treatment of emergency conditions 

, ' Subsections (a)(1) and (d) of this'seetion'Bhall not apply with respect to aliens seeking 
medical assistance for the 'treatment of an emergency medical ,condition under section 
lS96b(v)(2)of this title. . '.','" ,~:,_ ,-" 

(Aug: 14,1935,'';:'5:31: Title XI, § 1137, as 'added JulY 18,'1984; 'Pub:i.98-369, Div: B. TItle VI, 
§, 2661(&), 98 Stat. 1147; and amended Oct. 21; '1986,' Pab.L. 99-509, Title IX, § ,9101; 100 Stat. 1972; 
Nov. 6, 1986, PabL. 99-003, Title I, § 121(a)(I}, 100 Stat. 3384; July 1, 1988. M,L. 10Q...360, Title 
lV.;§ 411,(.k)U5)~A)" J~ "~~" 799; •% I S~, 1994! .l'ub~, 103-432, Title II, § 231. 108 Stat. 4462.) 

1 So in original. '. Probably should be followed bY' a comma.. . , 
, " ,f ".:' ... 

§ 1320b-8.· Hospitai protocols. for organ procUrement' and standards for organ 
::.~,:,. '::r 'procurement agencies' . 

(a){l)-The'S~tary 'Siiari p~videthat '~" hospital Or rural primary ~ hospital 
, meeting the requiremenm of subchapter XVIll or XIX of this chapter may participate in 
the program establiShed under.such subchapter onlyif-:- , , . , .' . 

, , '.' (A) the hospital 'or rural primary care hospital es~blishes' written protocols for 
. the identification, of potential organ donors that- . 

. . ", ~(OassUre: that taIni1ieSOf 'potential6rgan donors are made aware of the 
. 'option of organ oi tiSsUe 'donation . andtheit option to decline,: 

. (ll) enc61ir8'ge 'discretion' andseil.sitivity with respect to the circumstances, 
, ",views, and be1iefs'ofsuch families; and '" ". . 

. (iii) ~ that. such 'hospital's designated organ proCurem~t agency (as 
. '. defined in paragraph (3)(13» is notified of potential organ donors; 
(B) 	in. the case of a hoSpital in which organ transpIa:nm -are performed. the 

hospital is. a member of, and abides by the rules and requiremenm of, the Organ 
' .', Procurement imdTransplan~tion Network es~blished pursuant to section 274 of 
I this title (in this section referred to as the "Network"); and " 
I ;, (C) the hospital or rural primary' care hospital has an agreement (as defined in 

:' paragraph (3)(A» only with such hospital's designated organ proc1lI'ement agency. 

(2)(A) The Secre~ Shall grant a Waiver of the requirements under subparagraphs 
W(ill) and (C) of paragraph (1) to a hospital or rural primary care hospital desiring to 
enter into an agreement with an organ proctll'ement agency other than. such hospital's 
designated organ procurement agency if the Secretary determines that

. '(0 the waiver-is expected to increase organ donation; and" . 
.. '(ii) the' waiver' Will assure equi~ble' treatment of patien~ ret-erred, for. trans
planm within the service area served by such hospital's designated organ procure

.,!-mentagency and within the service area.served by the organ procurement agency 
with which the hospital seeks to· enter: into an agreement . under 'the waiver. 

.(B) In 'making a determination under subparagraph (A). the Secretary, may consider, 
factors that would include, but not be limited to- . 

(I). cost effectiveness; (ii)bnprovementS iri'(~uality; ," 	 ,:., ,c' ,.' ,-, .;".~ , 
,~ ..... 

(iii) whether there has ~n any change in a hospital's designated organ procure
'ment agency;due to a:changemade.onor after Decem~r 28, 1992; in the definitions 
. : for metropolitan s~tistical areas (as established by the Office of Management and 

Budget)fand "'-,'_,j . 

.. ;(iv)' the length and continuity of a hOspital's relationship With anorganproeure. 
.ment ag~cy other than the hospital's designated organ procurement agency; 
except that nothing in ,this subparagraph sIiall ~ conStrued to perniit the secretarY . 
to grant a waiver 'that. does .not:;meet "the: requiremenm .. of ,subparagraph (A).

, 	 . "" 

(C) Any hospital 'Or rural primary care hospital seeking a Waiver under subparagraph 
(A) shall submit an application to the Secretary con~gsuch information aSth~ 
Secretary determines' appropriate.··· . . .' 

(D) The Secretary shall- ., . 
'(i) publish a public notice of any waiver application received from a hospital or 

,":, 	 rural primary,care hospital under this para~ph within 30 ci;lYS,:9freceiving such 
application; and . ''''i'.'~'l' "_." , 
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(4) UNDER CERTAIN TERRITORIAL AssiSTANCE PROGRAMS.-Sec· 
tions 31aX4), 1003ta){3). 1403(a)(3), and 1603(a)(4) of the Social 
Security Act (as in effect without regard to section 301 of the 
Social Security Amendments of 1972) are each amended by 
redesignating subparagraph (Bl as subparagraph (C) and insert
ing after subparagraph (A) the following new subparagraph: 

"(B) 100 percent of so much of such expenditures as are 
for the costs of the implementation and operation of the 
immigration status verification system described in section 
1137(d); plus". 

(5) UNDER THE FOOD STAMP PROGRAM.-Section 16 of the Food 
Stamp Act of 1977 (i U.S.C. 2025) is amended by adding at the 
end the following new subsection: . 

"(h) The Secretary is authorized to pay to each State agency an 
amount equal to 100 per centum of the costs incurred by the Statei 

i', 	 agency in implementing and operating the 'immigration status ver
ification system described in section 1137(dfof the Social Security 
Act.". 

(6) UNDER HOUSING ASSISTANCE PROGRAMS.-The United 
States Housing Act of 1937 (42 U.S.C. 1437 et seq.) is amended 
by adding at the end the following new section: 

"PAYMENT FOR IMPLEMENTATION OF IMMIGRATION STATUS' 
VERIFICATION SYSTEM 

"SEC. 20. The Secretary is authorized to pay to each public hous
ing authority an amount equal to 100 percent of the costs incurred 
by the authority in implementing and operating the imm~gration 
status verification system under section 214{c) of the Housmg and 
Community Development Act of 1980 with .respect to financial 
assistance made available pursuant to this Act.". . 

(7) UNDER TITLE IV EDUCATIONAL ASSISTANCE.-Section 489(a) 
of the Higher Education Act of 1965 (20 U.S.C. 1096) is amended 
by adding at the end the following: "In addition, the Secretary 
shall provide for payment to each institution of higher edu
cation an amount equal to 100 percent of the costs incurred by 
the institution in implementing and operating the immigration 
status verification system under section 484(c)."; 

(c) EFFECTIVE DATES.
(1) IMMIGRATION AND NATURAUZATION SERVICE ESTABUSHING 

VERIFICATION SYSTEM BY OCTOBER I, 1987.-The Commissioner of 
Immigration and Naturalization shall implement a system for 
the verification of immigration status under paragraphs (3) and 
(4)(B)(i) of section 1137(d) of the Social Security Act (as amended 
by this section) so that the system is available to all the States 
by not later than October I, 1987. Such system shall not be 
used by the Immigration and Naturalization Service for 
administrative (non-criminal) immigration enforcement pur
poses and shall be implemented in a manner that provideS for 
verification of immigration status without regard to the sex, 
color, race. religion. or nationality of the indiVidual involved. 

. (2) HIGHER MATCHING EFFECTIVE IN FISCAL YEAR 1988.':":"The 
amendments made by subsection (b) take effect on October 1; 
1987. . 

(3) USE OF VERIFICATION SYSTEM REQUIRED IN FISCAL YEAR 
1989.-Except as provided in paragraph (4). the amendments· 
made by subsection (a) take effect on October I, 1988. States 

100 STAT. 3391 
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• BILLING CODE: '.44~O-Ol 

DEPARTMENT OF JUSTICE 

'. [AG Order No. 

I 

specification of Community Programs Necessary for 

Protection of Life or safety under Welfare Refor-mLegislation 

AGENCY: Department of Justice. 


ACTION: Notice. 


RFI'ECTIVE DATB; Augus t 23 I '1996. 


i"OR FURTHER nwORM'ATI:ON OR TO, PROVIDE·COMMKNT CONTACT: Lisalyn 


• 
R. Jacobs, Counsel, Office of policy Development, Depart.ment of 

Justice, lOth Street & Constitution Avenue, N.W., Washingt.on, 

D.C. 20530, telephone (202) 514-9114. 

SUPPLBMBNTARY INFORMATION: 

Tbe ~ersonal Responsibility and Work Opportunity Reconcilia

tion Act cf 1996" H.it. 3734, which the President signed on 

August 22, 1996 , vests in the Attorney ~eneral the authority to 

designate the kinds of government-funded community programs, 

services or assistance that are necessary for protection of life 

or safety and"for which all aliens will continue to be eligible. 

This Order implements that authority . 
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Section 401 provides a new rule thac an alieo'who is not a • 
hgualified alien," aaidefined in § 431 of the Act, is not e11gi

ble for any "Fe~eral public benefit" -- which, in general, means 

(a) 	 any grant, contra~t, loan, professional license/or 

commercial .license provided by a federal agency or through

appropriated federal funds'; or 


(b) 	 any retirement, welfare, health, disabilitYJ public or 
assisted housing, ppst-secondary education, food assistance, 
unemployment benefit or any other similar benefit for which 
payments or assistance are provided to individuals, house
holds or families by a federal agency or through appropri
ated federal funds. 

Section 411 also makes certain Don-qualified aliens ineligible 

for state and local public benefits unless the state enacts new 

legislation af~er August 2~, 1996 that affirmatively provides for 

such 	eligibility. In addition, §403 of the Act makes qualified 

aliens ineligible for speci~icmeans-tested federal· benefit 

programs for a five~year period after their entry into the United 

States as a qualified alien. 

In addition to certain sta.tutory,exceptions, the Act 

authorizes the Attorney General to establish limited exceptions 

to these provisions for the following kinds of benefits: 

Programs, services, or assistance (such as soup 
kitchens, crisis counseling and intervention, and short-term 
shelter) specified by the Attorney General, in' the Attorney 
Generalis sola and unreviewable discretion after consulta
tion with appropriate Federal agencies and departments,
which (1)' deliver in-kind services at the cOl1Ull.unity level, 
including through public or pri·~te nonprofit agencies; 
(ii) do not condition the provision of assistance, the 
amount of assistance provided, or the coat of assistance 
provided on the individual recipientlg income or resources; 
and (iii) are necessary for the protection of life or 
safety. 	 . 
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This authority appea~s in several places in the Act, 

~ including: § 401<b) (1) (0), with respect to federal public 

benefits; § 40j(c) (2) (G), with resp~ct to the five-year limited 

eligibility for federal means-tested public benefits; and 

§ 4l1(bl (4}, with respect to state and local public:genefits. 

(This authority also appears in' § 423(d) (7) ip the context of new 

requirements with regard to individuals who execute an affidavic 

of support on'behalf of a sponsored alien.' 

Attorney General Rev.iew 

AS required by the etacute, the Department of Justice haa 

conducted preliminary consultations with other federal agencies 

regarding the scope and interpretation, of these provisi,ons ~d 

their proper application. Given the great variety of federal, 

state and local.prograrrs conducted ,or supported at the community 

~ level, including those administer~d by private non-profit organ

izations, and the limited time available, the Departrnencls 

consultation process is etill ongoing. At my direccion, the 

Department is seeking additional, more spepific x:ecommendations 

from all appropriate federal agencies, from representatives of 

state and local governments, and from the puclic. 

Given the immediate effective date of provisions of the Act, 

I have decided to provide a ·provisionalepecificationR of 

programs, services and assistance that will 'be exempt from the 

limitations on alien eligibility discussed above, based upon 

preliminary consultations with appropriate federal agencies and 

departments. This I'provisiotlalspecification n is effective 

- :3 
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i~ediately and will continue in effect pending adoption of a 

revised'specification, if necessary, after further consultations. 
, ' , • 

Should ongoing consultati~ns indicate that turther refinements in 

this specification are appropria~e under the Act, I will revise 

it accordingly. l 

$pecificatign 

Therefore, by virtue of ' the authority vested in ,me as 

Attorney General by law, including Title IV of the Personal 

Responsibility and Work Opportunity Reconciliation Act of 1996, I 

he~eby specify t~at: 

1. I do not construe the,Act to preclude aliens from 

receiving police, fire, arnl;)ulancel transportatior. (including 

parat~ar.sit), sanitation, and other regular, widely available 

services and. for that reason, I am not making specifications of 

such programs, services or assistance. It is not the purpose of • 
this Order, however, to define more specifically the scope of the 

public benefits that Congress intended to deny certain aliens 

either altogether or absent my specification and nothing herein 

should be so construed. 

2. The government-funded prog=ams, services or assistance 

specified in this Order are those that: deliver in-kind 

(non-cash) servioes at the comm~'ity level, including through 

public or private non-profit agencies or organizatio~B; serve 

purposes otthe type described in paragraph 3, below, for the 

protection of life and safety; and do not condition the 

·4 • 
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assistance ac~ording :to the individual recipient's income or 

• resour~es, as discussed in paragraph 4, below. 


3. Included within the specified programs, services or . 


assiscancedetermined to be necessary for the protection of life 


and safety are: 

I 

(al 	 Crisis counseling and intervention programs, services and 
assistance relating to child protection, adult protective 
se~vices, violence and abuse prevention, victims of domestic 
violence or other criminal activity, or tr¢atment of mental 
illness or substance abuse; , 

(b) 	 Short-term shelter or housing assistance for the homeless, 
for victims of domestic violence, or for runaway, abused or 
abandoned children; 

(0) 	 ~rograms, services or assistance to help individuals during 
periods of heat l COld, or other adverse,weather conditions; 

(d) 	 Soup kitchens, community food banks, senior nutrition 
programs such as m~als on wheels, and other such community 
nutritional services for persons requiring special 
assist-ancs; 

• (e) Medical and public health services (incliJding treatment and 
prevention of diseases andinjuriee) and mental health, 
disability or subs~ance abuse assistance necessary to 
protecc life or safety; 	 , 

(f) 	 Activities designed to prot:ect the li'fe and safety of 
workers, children and youths, or community residentsi and 

:g) 	 Any other programs, services. or assistance necessary for 
che protection of life or safety. 

4. The community·ba5ed programs, . services or assistance 

specified in paragraphs 2 ~nd 3 of this Order are limited to 

those that provide in-kind (non-cash) benefits and are open to 

individuals needing or ~esiring to participate without regard to 

income or resources. ~rograms, services or assistance delivered 

at the community level. even if they serve'pu:poees of the type 

eescribed in paragraph 3 above, are not within this speCification 

• 	
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if they condition (a) cheprovision of assistance, (b) the amount 

of assistance provided,:. or (el the cost of the 'assistance • 

I4J 007 ~ 
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provided on the individual recipient:"' s income or r.es·ources. 

" : 
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THE WHITE HOUSE" 

WAS H t NCSTO N 

September 23, 1996 

','MEMORANDUM TO THE PRE~IDENT;1~ 

FROM: Carol R£d ChrIS Ienn~ . 

SUBJEcr: Decline in the Medicaid Growth Rate and Baseline 

Largely unnoticed, Medicaid baseline reductions have made a significant contribution to 

the decline in the Federal deficit. In fact, in ,their recently-released budget outlook report 

that reduced the 1996 Federal deficit to $116 billion,the Congressional Budget Office (CBO) 

stated that "the largest single re-estimate is a (1 year) $4 billion reduction in Medicaid 

outlays." The reduction in expenditures has produced an aggregate Medicaid growth rate of 

3 percent between 1995 and 1996, the lowest gro~th rate in over 20 years. This translates 

into an astounding 1 to 2 percent per capita (or per 'person) increase in spending -- well 

below the 20-year average annual Medicaid per capita growth rate of 11 percent. 


Since you unveiled your balanced budget last year, the CBO Medicaid baseline has declined 

by $52 billion. The comparable reduction in the Administration Medicaid baseline is about 

$20 billion; (it is less because OMB started with a lower spending base, has been assuming 

lower growth rates, and has integrated more accurate economic assumptions all along.) 

This trend will continue as we fully expect this winter's baseline adjustments (off both the 

CBO and OMB baselines) to produce tens of billions of dollars of additional savings. As a 

result, without enacting a single Medicaid cut,' you will preside over a program whose CBO 

baseline (after this winter's adjustment) will have been reduced in the budget window by as 

much as (if not more than) $80 billion since 1995, and more than. $50 billion off of .the OMB 

baseline during that same period. 


, Many factors have contributed to the decline in the Medicaid baseline. They include: 
(1) increased utilization of managed care and other cost-cutting initiatives implemented 

by the states; (2) an improved economy with much lower inflation; and (3) reduced use of 

"creative" Disproportionate Share and provider donation financing mechanisms by states. 


The fact .that Medicaid's growth has slowed so rapidly is good news. It mirrors the positive 
news about health care inflation in the private sector you occasionally cite. However, we 
must be cautious about heralding it too much because it tends to undermine our criticism of 
the magnitude of the Republicans' Medicare cuts. For example, we appropriately criticized 
the Republicans' Medicare cuts, but their proposal (at the time of the veto) would have 
allowed for a 4.9 percent per person growth rate -- above what the 1995 to 1996 per capita 
Medicaid growth rate was by 2 to 3 percentage points. In short, when we highlight the 
success of the private and Medicaid sectors in constraining costs, we risk someone charging 
that we are being inconsistent in not suggesting that Medicare be held to the same standard. 



, " 

Most health economists are dubious that last year's low growth rate can be ,extended for a 
prolonged period. They believe that much of the savings represent a one-time constriction of 

,excess capacity and inefficiency in the health care system. Moreover, because of historically 
high health inflation (recall the 11 percent average per capita over the last 20 years), CBO 
andOMB estimators are extremely weary of lowering their projected Medicaid growth rates, 
particularly in ,the out-years. While they may lower their budget window per capita growth 
rates from 7 percent to 6 percent or at most 5 percent (which is probably the range that they 
will assume private sector growth rates will be), the estimators will- not lower their projected 
growth rates to anywhere near last year's unofficial Medicaid per capita number of between 
1 and 2 percent. ' 

Regardless of the final projections, it is clear that our current Medicaid 5 percent per capita 
cap proposal will not score significant savings off the downsized CBO Medicaid 5 to 6 
perc,ent average per capita baseline. If we do need or want additional savings, we will need 
to tighten up the allowable average growth rates' to probably no more than 4 percent over the 
budget window. The primary outstariding question is: ' Can this program sustain this level of 
constraint without undermining the care it provides to its population? 

Clearly, medical and general health inflation have significantly moderated. Very few health 
care analysts would have projected two years ago that health inflation would be running as 
low as it is. Ifcurrent trends are ,sustained, holding the Medicaid program to a 4 percent 
average per capita growth rate is conceivable. 

Having said this, since Medicaid would have to grow 20-30 percent below what will likely 
be the revised CBO average private sector per capita rate (of 5-6 percent), we probably could 
not ,get many health care economists to validate such a low, sustained growth rate. This is 
particularly the case because of the increasing numbers of high-cost elderly and disabled, 
pOP41ations served by Medicaid. 

More importantly, we might re-open the door to another serious block grant debate, since 
states would be more likely than ever to reject such reductions in Federal support without the 
elimination of virtually all Federal strings. Coverage expansion through or with Medicaid' 
would have to be put off for a while, since no or few states would have the appetite and the 
resources to take it on. And lastly, reducing Federal financing might place overwhelming 
pressures on the states to demand that their waivers (old or new) be exempted from changes 
in financing. If this occurred, we would have even a greater rush to grant and grandfather-in 
politically-charged state waiver applicants. If this happened, Medicaid savings would be 
much more difficult to achieve. 

We still believe that the Medicaid flexibility reforms you have proposed can achieve savings 
for the states (and the Federal Government) and are good policy. Moreover, we probably 
could get some limited savings from a slightly tighter per capita cap, as well as some 
additional contributions from DSH. Having said this, as we continue to witness billions of 
dollars of additional Medicaid baseline reductions help lower the deficit, we may want to start 
lowering our expectations of how much savings we can or should include in our next budget 
proposaL 
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~ LINK BETWEEN MEDICAID AND SSI uNDER WELFARE REFORM 

. , . . .' ." 

Under the new law, the definition ofchil~hood disability is no longer linked to the definition of 
disability fQr adults. Th~ reference to' "comparable severity" in die old law has been deleted. 

The new definition says: (1) an individual under the agedf 18 sh3l1 be c~nsidered to be disabled 
under SSI if that child has a medically detelminable physical or mental disability, which results in 

. 'marked and severe functional limitation. and which can be expected to result in death or which 
has lasted or can be expected to last for a continuous period ofat least twelve months. (2) no 
individual under the age of.18 who engages in substantial gainful activity may be considered 
disabled. . . . 

.III addition to the new definition ofdisability for children, the law maridates two changes to 
. current evaluation criteria in SSA·sregulations. SSA must: (1) discontinUe the individualized 
functional assessment (IFA) for children' and (2) eliminate maladaptive behavior in the domain of 
personal/behavioraJ function in determining whether a child is disabled. 'iJ ;; : .. ~. 

. '. 

Since, in many States~ Medicaid eligibility accrues direCtly from SS! eligibility, the above changes . 

to SSI will cause a loss ofMedicaid eligibility for many children. However, since Medicaid 

also covers certain poverty-related children irrespective oftheir SSI Status, many ofthe 

children who lose SSI will still Continue to be covered under Medicaid. 


The law provides that SSI payments may only begin as ~fthe first day of the month followi~g (1) 

the date the. application is filed~ or iflater, (2) the date the person first meets all eligibilitY factors. 

This is it delayin SSI eligibility in compari~on With the old law.' 


SSAisrequired to'redetermineth~ eligibility ofredpients'under age 18 by August 2i, 1997. No . 

SSI eligible child may Ibse benefit by reason ofa redetermination ofdisability using the new 

definition earlierthan July 1, 1997. .' 


SSA i~requ~ed to send notices.to all affected recipients rio laterthan January 1, 1997. 

-, . ' . ' . . . 
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OD STAMPS & CHILD NUTRITION 

Food Stamp Program Maintains mitional 'nutritional safety net. Does not allow 
states to block grant Food Stamps and does not .impo~e. a 
national cap on Food Stamp spending . . 

Caps the excess shetter deduction, which' was set to expire 
next year, atnear its current level until FY200r. The 
President wants Congress to fix this provision because over 
time, it will hurt working families. 

Limits' food stamp eligibility for childless 18- to 50-year
olds to 3 months every3 yearS, with a 3-month ext~nsion ....
for laid-off workers. .. . 

School Lunch Program Maintains the current national school lunch program. Drops 
the school lunch block grant that was in the, vetoed. bill. 

LEGAL IMMIGRANTS 


Bans Over the Administration's objections, 'imposes 5-year ban 
on SSI, AFDe and Food Stamps for most legal immigrants, 
with some exceptions. 

Medicaid, Over the Administration's objections,. prohibits futUJ;e 
immigrants from receiving ~edicaid for 5 years. Drops the 
retroactive ban on current Medicaid recipients, which was 
included in the House bill. 

The President has saiditiat immigrant children and the 
disabled should be able to get medical cafe and the help 
they need, and is determined to get CongreSs to fix these 
provisions. 

http:Sumrna.ty
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U.S. DEPARTMENT OF HEALTHAND HUMAN SERVICES 

August 1996 	 Contact:' " HHS Press Office ' 
(202) 690-6343 

The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 

On August 22, President Clinton signed into law "The P~rsonalResponsibility and Work 
Opportunity Reconciliation Act of 1996," a comprehensive bipartisan welfare refonn plan that will 
dramatically change the nation's welfare system into one that requires work in'exchange for tinie
limited assistance •. The bill contains strong work requirements, a performance. bonus to reward 
states for moving welfare recipients into jobs, state maintenance of effort requirements, " 
comprehensive child support enforcement, and supports for families moving from welfare to work 
-- including increased funding for child care and guaranteed medical coverage. . 

Highlights of "The Personal Responsibility and Work Opportunity Reconciliation Act of 

1996" follow. 


MAKING WELFARE'A TRANSITION TO WORK 

o 	 Work requirements.: Under the new law, recipients must work after two years on 
assistance, with' few exceptions. Twenty-five percent of all families in each state must be 
engaged in work activities or have left the rolls in fiscal year (FY) 1997, rising to 50 ' 
percent in FY 2002. Single parents must participate for at least 20 hours per week the first 
year increasing to at least 30 hOllrs per week by FY.2oo0. Two:-parent families must work.r 
35 hours per week by July 1, 1997 .. 

, 0 . Supports for families transitioning into jolJS:-:- The new welfare law provides $14 billion in' 
child care funding -- an increase of $3.5 billion over current law -- to help more mothers ' 
move into jobs. The new law also guarantees that women on welfare ,continue to receive 

, health coverage for their families, including at least one year of transitional MediCaid when' 
they "leave welfare for work. . 

o 	 Work Activities. To count toward state work requirementS, recipients will be required to 
participate in unsubsidized or subsidized employment, on-the-job training, work experience, 
community service, 12 months Qf vocational training, or provide child care services to 
indivjduals who'are participating in community serVice. Up'to 6 weeks of job search (rio 
more than 4 consecutive weeks) would count toward the work requirement. However, no 
more than 20 percent of each state's case load may count toward the work requirement solely 
by participating in vocational training or by being a teen"parent in secondary school. Single 
parents with a child under 6 who cannot find child care cannot be penalized for failure to 

, meet the work requirements. , States can exempt from the work requirement single parents 
with children under age one and disregard these individuals in the calculation of 

, participation rates for up to 12 months. . 



o 	 A five-year time limit. Families who have received assistance for five cumu,lative years' (or 
less at state option) will be ineligible for cash 'aid under the new welfare law. States will be 
permitted to' exempt up' to 20 percent of their case load from' the time lirrlit, and states. WIll ' 
have the option to provide non-cash assistance and vouchers to, families that reach the, time 
limit using Social ServiCes Block Grant or state fuIids. 
.' 	 . - ' 

o 	 .Personal employability plans. Under the new plan, states are,'required to make an initial 
assessment of recipients' skills. States can also develop personal responsibility plans for' 
recipients identifying the education, training, and job placement services needed to move 

. into the workforce. . 	 . 

o 	 State maintenance of effort requirements. The new' welfare law requires ,states to 
maintain their own spending on welfare at at least 80 percent of FY 1994.levels. States 
must also maintain spending at 100 percent of FY 1994 levels to access a $2 billion. 
contingency fund designed to assist states affected by high population growth or economic 
downturn. In addition, states 'must maintain 100 percent of FY 1994 or ,FY 1995 spending 
on child care (whichever is greater) to access additional child care funds beyond their initial 
allotment.'· 

o 	 Job subsidies. The law also allows states to create jobs by tak.i.i:tg m~ney no~ used for 
welfare checks and using it to create community service jobs or to provide income subsidies 
or hiring incentives for potential employers. ' . , 

oPerforniance bonos to reward work. $1 billion will be available through FY 2003 for 

performance bonuses to reward states for moving welfare recipients into jobs ..The 

Secretary of HHS, in consultation with the National Governors' Association (NGA) and 

American Public Welfar:e Association (APW A), will develop cri~eria for measuring state 

performance. 


o 	 State flexibility. Under the new law, states which receive approval forwelfare reform 
waivers before July 1, 1997 have the optio'n to operate their,cash assistance program under 
some or all of these waivers. For states electing this option, some provisions of the ,new 
law which are inconsistent with the waivers would not take effect until the expiration of the 
applicable waivers in the geographical areas covered by the waivers. 

PROMOTING RESPONSmILITY 

Comprehensive child support enforcement. The new law includes the child support enforcement 

measures President Clinton proposed in '1994 .:- the most sweeping crackdown on non-paying 

parents 'in history. These 'measures could increase child suppoit collections by $24 billion and 

reduce federal ,welfare costs by $4 billion over 10 years. Under the new law, each state must 


. operate achild support eruorcement program meeting federal requirements in order to be eligible 
for Temporary Assistance to Needy Families (TANF) block grants. Provisions include: 

o 	 National new 4ire reporting systeni•. 'The law establishes a Federal Case Registry and 

National Directory of New Hires to track delinquent parents across state lines. ,It also 

requires that employers report all new hires to state agencies, for transmittal of new hire 

information to the National Directory of New~ires. , This builds on President Clinton's 

June 1996 executive action to track delinquent parents across state lines. The law also 

expands and stream Iines procedures for direct, withholding of child support from wages. 




o 	 Streamlined paternity establishment. 'The new law streamlines the legal process for 
.. 	 paternity establishment, making it easier and 'faster to establish paternities. It also expands 

the voluntary in-hospital paternity establishment program, started by the Clinton 
Admirustration in 1993, and requires a'state form for voluntary paternity' acknowledgemenc 
In addition, the law mandates that states publicize the availability and encourage the' use of_ 
voll.mtary' paternity establishment processes. ' Individuals'who fail to cooperate with paternity 
establishment will have their I110nthly cash assista,pce reduced by at least 25 percent. 

o 	 Unifonn interstate child support laws. ,The new law provides, for uniform rules, 

procedures, and forms' fori,nterstate cases. ' 


o' 	 Computerized state-wide collections. The new law requites states to establish central 

registries of child support orders and centralized collection and disbursement units. It also 

requires expedited state procedures for child support enforcement. 


o 	 Tough new penaltieS. Under the new law. states 'can implement tough child support 
,enforcement techniques. 	 The new law will expand wage garnishment, allow states to seize 
assets, allows states to require commumty'service in seme cases, and enable states to revoke 
drivers and professional licenses for parents who owe delinquent child support. 

o 	 "Families First." Under a new "Family First" policy, 'families no longer receiving 
assistance will have priority in the distribution of child support arrears; This new policy 
will bring families who have left welfare for work about $1 billion in support over the first 
six years. ' 

0' 	 Access and visitation programs. In an effort to increase noncustodial parents' involvement 
in their children's liveS. 'the new law includes grants'to help states establish programsthat 
support and facilitate noncustodial parents' visitation with and,access to their children. 

Teen Parent Provisions 

,0 	 Live at home and stay in school requirements. Under the new law, unmarried minor .. , 
parents will be required to live with a responsible adult or in an adult-supervised' setting and 
participate in educational and training activities in order to receive assistance. States will be 
responsible for locating or assisting in,locating adult-supervised, settings for teens. 

o 	 ' Teen Pregnancy Prevention., Starting in FY 1998, $50 million a year in mandatory funds 
would be added to the appropriations of the Maternal and Child Health (MCH) Block Grant 
for abstinence education. Inaddition,the Secretary of.HHS will establish and implement a 
strategy to (1) prevent non-marital teen births, and (2) assure that at least 25 percent of 
communities have teen pregriancy ,prevention programs. No later than January 1, 1997. the 
Attorney General will establish a program that studies the linkage between statutory rape and 
teen pregnancy , and that educates law enforcement officials on the prevention and , 
prosecution of statutory rape. 



" 

. IMPROVEMENTS OVER THE VETOED BILL 

President Clintonveto~d' the previous 'welfare reform bill (H.R. 4) submitted ,by Congress bec~use 
. it did 'too little to move people into jobs and failed to provide the supports -- like child care and 
health care -- that families need to move from welfare'to work. ,"The Personal Responsibility and, 

, Work Opportunity Reconciliation Act.of 1996'" includes several improvements over the vetoed bill, 
including: 

o 	 Guaranteed medical coverage. The new law preserves, the national guarantee of health 
care for poor children, the disabled, pregnant women, the elderly , and people on welfare. 
H.R. 4 would have ended the guarantee of Medicaid coverage for cash assistance reCipients. 

o 	 Increased child care funding and mandatory child care maintenance of effort. The new 
lawprovides $14 billion in child care funding :-- a.n increase of $3.5 billion oyer 6 years -
allowing more mothers to leave welfare for work. States will receive an initial allotment 
each year from a fund of approximately $1.2 billion. To access additional funds, states 
m\.Jst maintain their own spending at 100 percent of their FY 1994 or 1995 spending on 
child care (whichever is higher). By c~:mtrast, n.R. 4 increased child care funding by just 
$300 million over current law, and did not require states to meet child care maintenance of 
effort requirements to access additional federal child care funding, allowing states. to lower 
their own spending. 

o 	 Incentives for states to mo~e people into jobs.' The new, law includes a $1 billion 
performance bonus ,to reward states that meet perfoflIlance targets. H.R. 4 did not contain a 
cash performance bonus. ' " 

o 	 ' Preservation of nutrition programs. H:R. 4 would have given states the option of block 
granting food stamp benefitS .. The bill would have also capped federal food stamp program 
expenditures, limiting maximum benefit increase.s to 2 percent per year, regardless of 
growth in need for assistance. The new law maintains the national nutritional safety net by 
eliminating the block grant option as well as the food'stamp cap. . 

o 	 Current law child protection and adoption •. Unlike. H.R. 4, the.new plan maintains 
current law on child ,protection and adoptiorr,-a:nd does not reduce funds for c~ild welfare, 
child' abuse" foster care and adopti(m se~ices.. 

,0 	 Improved continge~cy fund. The new law includes a $2 billion contingency fund to 

protect states in'times of population groWth or economic downturn. H.R. 4 included a$1 

billion conting<?ncy fund. 


o 	 Current law child care health and safety standards. The new law protects children by , 
maintaining health and safety standards for day care. H,R. 4 would have eliminated health 
and safety protections. 

o 	 Protection of disabled children. H.R.· 4 would have cut SSI by 25 percent for many 
disabled children. The new law eliminates this proposed two-tier system: 

o 	 Optional family cap. Under the new law, stat~s have the option to implement afamily 
cap. H.R. 4 required states to deny cash benefits to children born to welfare recipients 
unless the state legislature explicitly voted to provide benefits.' 



NECESSARY IMPROVEMENTS 

President Clinton has stated that the new law requires several improvements. Specifically, he has 
pledged to fix two provisions of the welfare bill which he believes have nothing to do with welfare 
reform., 

o 	 Food Stamps. According to President Clinton, the new law cuts deeper than it s~ould in ' 
, Food Stamps, mostly for working'families who have high shelter costs. 

o. 	 Legal hnrnigrants •. The law includes provisions that would deny most forms 'of public 
assistance to most legal immigrants for ,five years or until they attain citizenship. 'The 
President has said that legal immigrants who fall on hard times through no fault of their own 
and need help should get it, although their sponsors should take additional responsibility for 
them. 

BUILDING ON THE PRESIDENT'S WORK TO END WELFARE AS WE KNOW IT ' 

Even before Congress passed welfare reform legislation acceptable to President Clinton,states were 
acting to try new approaches. With encouragement, support, and cooperation from the Clinton 
Administration,' 43 states have moved forward with 78 welfare reform experiments. The Clinton 
Administration has also required teen mothers to stay in school, required federal employees to pay 
their child support, and cracked. down on people who owe child support and cross state lines. As a ' 

, result of th~se efforts and President Clinton's efforts to strengthen the economy, child'support 
, ., 	 . 

collections have increasedby.40 percent to $11 billion iiI FY 1995, and there are 1.6 million fewer 
people on welfare today than when President ClintQil took office., "The Personal Responsibility and 
Work Opportunity Reconciliation Act' of 1996" will build on these efforts by allowing states 
flexibit'ityto reform their, welfare systems and to, build on demonstrations initiated under the Clinton 
Administration: " ' , 
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Q: 	 Some Democrats have s'aid that this legislation is just the beginning ofneed~ reforms to the welfare. 
system. Do you agree? What do you plan to do to build on this, and when? . 

A: 	 . This welfare legislation is a critical step in transforming our broken welfare system into one that 

requires work and promotes parental responsibility. The new law will make sweeping changes to 

the welfare system - through time limits, work requirements, child care resources, and the toughest 

ever child support enforCement .. When combined with an increased mininium wage and the EITC, 

we expect that it will make a fundamental difference in moving people from welfare to work. In 

Colorado, for example, a young mother with two children now receives only $8,000 a year in 

welfare and Food Stamps, and she may never be encouraged to look for work and become 

indep~ndent. But with our new. strategy, she will increase her· income by m:ore than 50 percent -

.to $12,600 -- even if she only works part-time at the minimum wage. She'll still receive health care 
for herself and her children. She'll still receive Food Stamps. She'll get help collecting child 
support. And she'll get help with child care if she needs it. . . .. . 

The President is also planning to take other steps to increase the availability of jobs for welfare 
recipients, which he will annouQ.ce soon. 

Q: 	 Did you speak with the people who will be affected most by these changes?· 

A: 	 The President and other members of the Admirustration have met with welfare recipients to discuss 
their experiences and waysto best change the system. The President also met with welfare recipients 
at the Blair House meeting on welfare reform last year. As the President said in his 1995 State of 
the Union Address, "I may be the only President who has had the opportunity to sit in a welfare. 
office, who's actually spent hours and hours talking to people on welfare. And I am telling you, the .. 
people who are trapped ori it know it doesn't work. It 

Q: 	 For those who have not completed high school, lack sufficient language skills and are functionally 
. illiterate, what kind ofwork can they expect to get? 

A:· 	 The new law requires that adults be engaged i~ work activities within two years, but allows states 
some flexibility in defining those activities. Private sector jobs, volunteer activities, and cOmlnunity 
serv:ice jobs all count as "work," and welfare recIpients initially have to work only 20 hours per 
week to meet the requirements. We strongly believe that work is better than welfare. In Colorado, 
for example, a young mother with two children now receives ·only $8,000 a year in welfare and Food 
Stamps, and may never be encouraged to look for work and become independent. But with our new . 
strategy that includes the EITC and minimum wage increase won by this Administration, she will . 
increase her income by more than 50 percent -- to $12,600 -- even if she only works part-time at the 
minimum wage. She'll still receive health care for herself and her children. She'll still receive Food 
Stamps. She'll get help collecting child support. And she'll get heJp with child care if she needs 
it. 

Q: 	 Will children of legal immigrants. be denied school lunches under the ·new law?· 

A: 	 All children, including those .of legal· immigrants, who are eligible for public school will continue 
to receive free school breakfasts and lunches under the new law.· 

http:annouQ.ce


Q: 	 One hundred and twenty-three Democratic m~mbers of Congress 'supported this package. Did they 
understand the impact of the provisions affecting legal immigrants, and did they support these 
provisions, or did they support the bill in spite of those provisions? ' 

~ 	 . , 

t 


. A: De~ocrats and Republicans voted' for this' legislation because they know that the current welfare 
system is broken and must be fIxed. Like the President, many members of Congress are concerned 
about the provisions affecting legal immigrants, and they are supportive ofthe Administratiori'splan 
to fIx this flaw in the law. Let's remember that this bill is much better than what the President 
vetoeq.That legislation was soft on work and tough on children; It failed to provide adequate child 
care aild health care. It imposed deep and unacceptable cuts in school lunches, ,child welfare, and 
help for disabled children. The biWcame to President Clinton twice and he vetoed it twice. This 
new legislation is much improved. Congress has removed many of the worst elements the President 
objected to, and has included many of the improvements the President called -for. 

Q: 
'. '. 

What specifically is the Administration planning to do to address the flaws in the legislation? 
when? ' What about the AFDC portion of the legislation? 

And 

A: The President has said that he will work to fIx the Food Stamp and legal immigrant problems in the 
bill, and the Administration is working on legislative proposals to remedy these flaws; We do not 
have a timeline yet for this process, but we'll work with Congress ,and the states to get it done. In 
terms of the AFDC provisions, states will be able to use their block grant funds, which initially 
provide most states,with more resources 'than they currently receive, to move people into jobs. and 
help employers create new positions for welfare. recipients: Additional child care funding, new 
resources from child support enforcement, and ~e guarantee of nutrition assistance, foster care and 
adoption services, and health, care coverage' will work together to help families move from 
dependence to self-sufficiency. We:will closely monitor the states to be sure that they a~e, rewarding 

. work and meeting the goals of the :legislation. This new .law gives states powerful performance 
incentives to place people in jobs. We 'also know that 43' states are already promoting' work and 
protecting children under welfare waivers granted by the Clinton Administration., . 

Remember, the minimum wage and EITC improvements we've won for will make work pay. In 
. Colorado, for example, a young mother with two children receives only $8,000 a 'year in welfare and 
Food Stamps, and may never be encouraged to look for work and become independent: But with 
our new strategy, she will increase her income by-more than 50 percent -- to $12,600 --even if she 
orily works part-time at the, minimum wage. She'll still receive }1ealthcare for herself and her 
children. She'll still receive Food Stamps. She'll get help collecting child support. And she'll get 
help with child care if she needs it. 

Q: When does the new welfare.system take effect? 
..:1 

A: The new law goes into effect on July 1, 1997. States are required to submIt plans by that date 
detailing how they will meet th~ law'~ provisions, arid these plans will be reviewed for completeness 
by HHS. Upon completion of ,their plans, states will be able to draw down block grant funds. ' 



Q: . How does the exemption from the time limitworlc? Is it 20 percent 'over a year or at anyone time? 
" 	 ' . 

A: 	 The law states that the number of exempt fainiliesfor a.fIscal year may not exceed 20percent of the 
average monthly caseload: HHS will issue further'guidance on caiculation of this limit in the·future. 
However, it is important to note that the welfare bill vetoed by the President' contained only a 15 
percent exemption, and the Administration worked very hard to ensure that the welfare legislation 
·included adequate exemptions from the time limit.' We believe that the 20 percent e?,emption in the 
new law is adequate. ' . 

Q: 	 :po you have any estimates on how p:lany states will make use of the domestic violence exemption?· 
Does this exemption apply to the work requirements· as well as to the time limit? . 

. 	 ..' 
A: 	

, 

We do not have estimates on how many states will. make use of the time-limit exemption, which is 
optionaL'· We will have that. information when . the states subniit their planS. 

The law does not include a specifIc exemption from the work requirements. However, the bill does 
allow &tates to waive program. requirements for victims of domestic violence, and allows states to 
exempt 20 percent of welfare recipients from the time limit. .States may also take this factor into 
consideration in developing individual responsibilitY plans and in miling decisions about how to 
reach the participation rates specifIed in the bill. 

Q:Now that Medicaid. will be separate from AFDC, how will the Medicaid eligibility be'determined? 
What will happen to the families who are no longer eligible for A~DC under the new system?' 

A: 	 President Cliriton insisted that welfare reform not end guaranteed health care coverage for pregnant' 
women, poor children,. the disabled, and the elderly -- and the new law preserves the Medicaid 
guarantee. In general, individuals who wOilld'weredigible for Medicaid before welfare reform will 
still be eligible for Medicaid under' the new law: In additioQ., families that lose cash assistance 
eligibility due to the time limit will remain eligible for Medicaid. The new law also provides one. 
year of transitional Medicaid for families that leave welfare because of increased earnings, and 
maintains the current law provision of four months of transitional Medicaid for families who leave 

.. welfare due to increased child support. 

States do have the option to end Medicaid coverage for some adults -- except pregnant women-- who 
lose their cash assistance eligibility because they failed to meet work requirements. (This is.similar 
tb current law, which denies Medicaid to adult recipients who refuse to cooperate with paternity 

.. establishment), . However, children will retain Medicaid eligibility even if their mother is deemed, 
ineligible, 

Q: ' In the past, SSI has been the gateway for certain individuals to receive Medicaid and Food Stamps. 
Will those deemed ineligible for.SSI under the new legislation still' be eligible for Medicaid or Food 
Stamps? 

A:- . For current legal immigrants, states' have the option to eliininateMedicaid assistance along with SSI, 
but we don't expect states to do so. Immigrants' who arrive mthe future will be barred from 
Medicaid for fIve years. The President opposes these provisions, and will work to change them. 
As the President said, "This provision has nothing to do with welfare reform; It is. simply ·a . 

. budget-saving measure, and it is not right .. ~ 1 am convinced when we send legislation t~Congress 
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MEMORANDUM 

TO: 	 Bruce Vladeck 
Administrator, Health C~re Financing Administration c-----	 . '--------------

FROM: National.Ass.oJ;iation Qf,'Publif;il:toSPltals_and_Health_Syste;;;J' 


DATE: September 17. 199(5 


RE: I~araR~f.o",LLeg~~~e ~ealth.Care Safe~Net] 


-
The Personal Responsibility and Work. Opportunity Reconciliation Ad of 

1998 President Clinton signed into law on August 22 Will jeopardize the health care 
. infrastructure in many .urban communities, with a particularly severe impact on 

safety net providers. and Immigrants across the country. The National Association 
of Public Hospitals and Health Systems (NAPH) believes that the threat arises from 
the broad changes the Act makes to the link between welfare and Medicaid 
eligibility processes. and the limitations, the Act places on benefits for immigrants. ' 

NAPH was pleased that Congress adopted and the Administration 
supported provisions ensuring that most U.S. citizens would not lose Medicaid 
coverage as a consequence Of welfare reform by ensuring continued coverage for 
currentand future welfare recipients who meet the July 18.1996 eligibility rules. 
There are, however. unintended consequences that could result in the loss of 
Medicaid coverage for many individuals if states choose to estab6ah aeparata 
eligibility processes fOr Medicaid outside of their eligibility processes for the new' 
welfare block grant program' (the Temporary Aid to Needy Families, or TANF 
program). Under current law. Individuals are automatically enrvlled In Medicaid 
when they enroll in the AFDC program. Under the Act, however. individuals may no 
longer obtain Medicaid coverage at the time they apply for TANF. . 

In states with capitated Medicaid programs, this bifurcated eligibility process 
is likely to exacerbate problems of adverse selection. Mora individuals will enroll for 
Medicaid coverage at a pOint ofservice-where they will be sick and requiring care. 
Such adverse selection is likely to have the greatest Impact on the sSfety net 
providers and their plans who enroll these individuals. Obvio ...sly, states with 
capitated Medicaid programs will have strong financial inCentives to.enroD 
individuals at points of service, not as part of the TANF application process. 

WIth regard·to Immigrants, NAPH appJauds President Clinton's strong stand 
against these proviSions, and commends him for calling on all involved to -work 
together in good spirits and good faith to remedy what is wrong.· 

As the Administration and federal agencies request input and comment in 
the process of promulgating regulations under the Act, NAPH looks forward to 
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Working with federal officials to' provide whatever assistance may prove. helpful. In that spirit. 
we offer the fonowing observations and .recommendations: . 

. . 1) 	 States must be encouraged to carry out II unified eligibility process for both new 
welfare programs and Medicaid. HCFA should create finanCial Incentives for 
. states to adopt a unified "rocess. 

2) The Administration should issue guidance clarifying that legal immigrants 
already in the U.S. remaIn eligible for Medicaid and other public benefits until / 

. the state affirmatiVely exercises its obli,gation to disqualify them. 

3) 	 The Department of Justice included medical and public health services on the, 
provisional list of programs, services, and assistance the Attomey General has 
exempted from the Immigrant eligibillty 'imitations. We urge the Administration 
to make this exeml?tion permanent. ., 

4) 	 The Administration should issue guidance clarifying that the immigrant engibility 
limitations In the Act apply only to public assistance and benefItS provided 
under mandatory spending authority. 

5) 	 We recommend that the Administration clarify that the definitions of "emergency 
medical condition" in the Act and in. Section 1903(v) of Medicaid have the same 
meaning. 

" 6) 	 As hospitals expertence a reduction in Medicaid utilization because of the Acts 
requirements, they may also aee their Medicare and Medicaid DSH payments 
go dawn. The Administration should take steps to offset the loss of DSH 
funding. . 

7) 	 The Adminlstration's regulations goveming verification of eligibir.ty status should 
indude current law protections, and should not impose new administrative 
burdens on health care providers or require publichospiUil officials to disclose 
identifying infonnation to. the INS. 

http:eligibir.ty
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IMPACT OF WELFARE ReFORM LEGISLATION 


ON THE HEALTH CARE SAFETY NET 


1. 	 Bffurcated Eligibility Processes fof' Welfare and Medicaid Could Create Adverse 
Select/on ProbletmJ 

Since the Inception of the Medicaid programJn 1965. the, receipt ofWelfare benefils 
under the AFDC program (or, in the case of medically-needy persons, the link to a welfare 
category) was an eligibility category under Medicaid. ConBequentJy~ AFDC recipients were 
automatically provided with Medicaid coverage when they applied for welfare: no separate 
application for Medicaid was required. 

The Personal Responsibility and Work Opportunity RecOnciliation Act of 1996 severs 
the historic rel,alion.hlp between AFDC and Medicaid by repealing the AFDC program (for all 
citations of the Act, see Tab 1). States are required to continue Medicaid coverage for cash 
assistance recipients who would have been eligible under the AFDC eligibility rules in effect on 
July 16. 1996. even If the Individual does not qualify for cash assistance under the state's new 
welfare program. Section 114(a)-(b}. But the Act does not require states to continue the 
historic link between the application processes for welfare, and Medicaid. Statss are given the 
option to link the application processes, but also have the option of conducting separate 
eligibility determinations for the two programs. 

NAPH is concemed that de-linking the welfare and Medicaid eligibility determination 
processes will have a damaging impad on Medicaid enrollment and·on safety net providers. 
The experience of the Medicaid program over the past 30 years, as well as several studies, 
show that when eligible individuals have to go through a separate eligibility process for 
Medicaid instead of automatically enrolling when they apply for AFDC or SSI. they have a 
lower rate of enrollment in Medicaid. Moreover, enrollment for these eligible individuals tends 
to happen at the point when they need medical care (I.e., they are ill or injured), Instead of 
when they are healthy and can benefit from preventive and primary care provided through 
Medicaid. As a result. these indIviduals will experience more serious, and therefore more 
expensive, Illnesses. 

Encouraging eligible individuals to enroll in Medicaid at the point of medical service, a 
""m exacerbate an adverse selection problem already facing managed care plans operated by . 
safety net providers. These plans already tend to haye sicker. costlier patient populations 
because of the historic relationship between these patient populations and safety net 
proViders. A bifurcated eligibilitY process will result in even more Medicaid eligible individuals 
enrolling In safety net plans when they need more expensive care. Furthermore, adverse , 
selection gives states with capitated Medicaid programs an incentive to enroll Medicaid eligible 
individuals at the point of service. The state will be paying plans a capitatad rate based on the 
prior year's case mix. which will generally be a heelthier population. But plans will be providing 
more, and more costly, services than antldpated by the capitation rate because Its patient 
population will be sicker.· . 

NAPH believes thatstate. must be encouraged to carry out a unlRed eligibility 
pl'OCea/i for both TANF and Medicaid, and urges HCFA to aeate financlal incentives for 
states to adopt a process that enrolls eligible individuals in TANF and Medicaid at the time the 
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individual enrolls in TANF. The Act already provides for a $500 million pool of funding to cover 
additiDnal administrative costs that states might incur because of the transition to the new 
welfare program (see Section 114M). Thi,s pool could be utilized to structure incentives. 

2.' 	 It Is Uncel'tllin " Current L8flIIIResidents Remain Eligible to, MedicaId In th. 
Absence of State Disqualification 

The Ad gives states authority to disqualify certain legal immigrants already present in " 
the U.S. from eligibility (tor those legal Immigrants who are not disqualified from Medicaid 
through termination of their 5S1 coverage). Section 402(b). It is uncl$ar, however, whether the 
Act automatically terminates Medicaid coverage for current legal immigrants if a atate has not 
enaded legislation disqualifying current legal immigrants. For example, Califomia Governor' 
Pete Wilson has Interpreted the stete option in the Aetas requiring the state to drop current 
legal immigrants from Medicaid unless and until the state affirmatively decides to IJ'etain 
eligibility for this population. This uncertainty is exacerbated by Seetion 402{b)(2)(D), entitled 
"transition for those currently receiving benefits,- which states that CUrrent legal residents 
receiving benefits on August 22, 1996 Ashan continue to be eligible to receive sum benefits 
until January 1, 1997." This provision can be read to imply that current legal aliens lose their 
benefits by default on January 1, 1997. 

. In this situation, the meaning of the statute is not clear from the language, and it is 
therefore inappropriate to rely solely on the statutory language to Interpret the statute. . 
Camlnettl v. United States. 242 U.S. 470, 490 (1917); Church of The Holy Trinity v. United 
States. 143 U.S. 457, 457 (1892). Here, the Act's legislative history and oUler evidence make 
it clear that Ccngressintended that 18gat residents already residing in the U.S. would remain 
eligible for public benefits until a state affirmatively exercised its authority under Section 402(b) 
to disqualify them. 

Support for this condusion comes from the conference history of tha Ad. Tha Ad as 
passed by the House would have extended the bar on eligibility fer benefitS to legal immigrants 
already in the U.S. The staMOry language spacifically stated that "an alien who is not a 
qualified alian .... is not eligible tor any specified Federal program (as defined In paragraph 
,(3)}." H.R. 3437, 104th Cong., 2d Sass., § 4402(a)(1) (see Tab 3). Paragraph (3) listed three 
programs: 5SI, food stamps, and Medicaid. H.R. 3437. § 4402(3). 

The House leadership made this change shorUy before floor debate on the Act bagan, 
as a way of obtaining additional federal savings from the bill. The Senate, however. aid not 
make the same change in Its bill. Whan the conference committee reconciled the two bills, it 
adopted ttie Senate provisions, 'which did not require states to cut off benefits received by 
current. legal immigrants. The conference agreement. like the Senate-approved bill, only gave· 
states the opUon of cutting off benefits. It did not require that they do so. In light of this 

. conclusion. the provision regarding the transition for immigrants currenUy receiving benefits 
works as a protection for currant legalimmigrants. ensuring that states do not exercise their 
authortty to cut off benefits before January 1. 1997. 

Furthermore, other provisions In Title IV demonstrate that when Congress wanted to cut 
off benefits to immigrants before a state exercised its authority to do otherwise. it expncitly 
said so. For instance. in a provision denying state and local benefits for undocumented aliens, 
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Congress gives states the option to provide these benefits to undocumented aliens. But 
. Congress expliciUy stated that states. desiring to do so must enact a state law after the 


enactment of the federal welfare refonn legislation. H is therafora reasonable to assume that 

had Congress intended for current legal immIgrants to be disqualified from Medicaid until the 


. state legislature affirmatively decided to continue coverag~. Congress would have expressly. 
said so. . 

Based on the"foregoing, NAPH ,.commends that the Admln/llfratlott laue guidance 
c/a,lfylng that laglll immigt1ltIU a/l'Ndy In the U.S. rama/n eligIble to,Medicaid unless 
thel,stilts IIfflnnlltlvaly changes Its eligibility requlrementtl to, this population. 

3. 	 The AftOmey Genel1lJ's Provisional Specltlcatlon ofPrognuns, Setvlces. and 
Assistance Exempted from UmltatJons on Allen ElIgibility Should Be Included In 
Future Petmanenf Regulations . 

Section 401 of the Personal Responsibility and WorX Opportunity Reconciliation Act 
(the Ad) provides that aliens who are not qualified aliens (as defined in Section .431 of the Act 
- i.e., undocumented aliens) are not eligible for any federal public benefits. Section 411. 
makes this same population of aliens ineligible for state and local public benefits unless the 
State enacts new legislation after August 22, 1996 that affinnatlvely extends such eligibility. In 
addition, Section 403 bars qualified legal aliens entering the U.S. after Al.Igust 22. 1996 from 
eligibility for means-tested federal public benefits for a five year period . 

. The Act, however. grants the Attomey General authotity to establiSh limited exceptions 
to. these eligibility limitations for certain benefits. These benefits Include: 

Programs. services. or assistance ... specified by the Attorney General, in the . 
Attorney General's sole and unreviewable discretion after consultation with 
appropriate Federal agencies and departments. which (A) deliver In-kind 
services at the community level,· including through public or private nonprofit 
agencies; (B) do not condition the provision of assistance, the amount of 
assistance provided, or the cost of assistance provided on the individual's 
income or resources; and (C) ara necessary for the protection of life or safety. 
Sections 401(b)(O), 403(c)(2)(G), 411(b)(4). 	 . . 

In a Notice issued August 23, 1996, the Department of Justice (OOJ> P!Ovlded a prelirnklary 
·provisional specification- of programs, services. and assistance that will be exempt from the 

. eligibility limitations, pending completion of the OOJ's ongOing consultations with other federal 
agencies regarding the scope and interpretation of the eligibility limitations in Sections 401. 
403, and 411·(see Tab 9). The provisional specifications were effective immediately upon 

. . Issuance of the DOJ Notice. 	 . 

Included In the "provisional specifICations· are ·medical and public hearth services 
(including treatment and prevention of diseases and injuries) and mental health, disability or 
substance abuse assistance necessary to protect Ufa or safety: NAPH is encouraged by the 
induslon of medical and public health services in the list of provlsionaDy specified programs. 
As defined in the DOJ notice, these medical and public health services are a fundamental part 
of the life-saving assistance that public hospitals and other safety net providers offer to the 
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, most vulnerable populations in our nation's urban areas. We urge the AdmInistration to 
Include medical andpublic health servlcos'on the'permanent list of programs. services, 
and a,,'stance eJtffJmptad 'rom the Immigrant eligibility IImltlltJons. 

The conference report further states that "It is'the intent of the conferees that this definition be 
presumed to be in place for purposes of this title." )g. This conference language. however. is 
Ineffective because of the Byrd rule and corresponding federal statutory requirements 
governing the Senate's budget reconciliation process. 

Congress debated and enacted the Act as part of the FY 1998 budget recondliation 
process. Under Section 313 01 the Congressional Budget Act of 1974 (2U.S.C. § 644 (199B)}. 
commonly known as the Byrd Rule, reconciliation bills cannot contain matter that Is extraneous 
to spending cuts on savings. "Extraneous'l Is defined under the Byrd Rule, relevant to the Ad. 
as "a provision that Is, not in the jurisdiction of the Committee with jurisdiction over said title." 2 
U.S.C. § 644(b)(1)(C) (see Tab 6). If 8 point of order is made against an allegedly extraneous 
provision and eo votes eannotbe mustered to ovenide it, the extraneous provision must be 
stricken from the bill. 2 U.S.C. § 844(8). 
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As a colloquy among Sans. Exon, Graham, and Kennedy during Senate floor debate 
on the conference report explains. the definition of "federal means-tested benefit" was deleted 
during floor conside,ration of the Senate bill on a Byrd rule challenge because it contained 
material that related to discretionary spending programs that are outside the jurisdiction of 
the Senate Finance Committee (saa Tab 4). Thus, it was subject to being 8tricken on a Byrd 
Rule challenge. Sen. Exon stated the point directly during tha colloquy: 

During floor consideration of this legislation, we struck [the provisions defining 
"federal means tested benefrt"] beeause they contained material that was not 
under the jurisdiction of the Finance Committee. namely many discretionary' 
programs ... [1]1 Is dear Ihat this bill should not be used to make changes in 
discretionary programs, and those who look to interpret the action of the ' 
Congress&hould take this into account. 
142 Congo Rec. 89,400 (daily ed. Aug. 1, 1996) (statement of Sen. Exon). 

Because the Byrd Rulli challenge was sustained, the Ad appr.es immigrant eligibility 
limitations only to public aSSistance and benefits provided under mandatory spending 
authority. The definition contained in the report language should be considered only to the . 

, extenl that it encompasses mandatory spending programs. We urge the Admlnlllfnltlon to 
Issue guidance clarifying this matter. 

5. 	 The Dellnlt/on of Covered Emergency Medical Condition In the Act Should be 
Construed the Same liS Under Medicaid '. 

Although the Act bars all undocumented aliens from Medicaid, and denies Medicaid 
eligibility to future legal aliens for five years, the Ad exempts treatment and services for an 
emergency medic::al condition. Sections 401 (b)(1)(A). 403(c)(2)(A). The Act uses the definition 
of emergency medical condition In current Medicaid law, at Section 1903(v) (see Tab 5). 

Section 1903(v) defines an emergency medical condition as: 

-s medical condition (including labor lind dellvary) manifesting itself by acute 
symptoms ot sufficient severity (including severe pain) such 1hat the absence of 
immediate medical attention could reasonably be expected to result in

(A) 	 placing the patienfs health in serious jeopardy. 

(8) . serious impairment to bodily functions; or 

(C) serious dysfunction of any bodily organ or part 

Section 1903(v) (codified at 42 U.S.C. 1396b(v) (emphasiS added). 


, 	 , 

The conference report notes that the bilrs drafters intended this definition to be "Very narrow," 
stating "the conferees intend that [the defanition] only apply to medical care that is strictly of an 
emergency nature, such as medical treatment administered in an emergency room, critical 
care unit, or IntenSive care unit. The conferees do not intend that emerganc.y medical services 
indude pre-natal or delivery care assistance that Is not strictly of an emergency nature~" Joinl 
Explanatory Statement at H8.928 (see Tab 2)., ' 
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.. 	 . . 

Well-accepted principles of statutory interpretation. however, require that the 1903(v) 
definition of "emergency medical condition" be interpreted 8S having the same meaning under . 
the Act as it does under Medicaid law (and ,through judicial interpretation thereof). The plain 
meaning rule spedfl<:ally states that if the meaning of 8 word or words is dear from the 
statutory language,there is no need to resort to legislative history. MaUa(sf, 490 U.S. at 300. It 
is dear from the,~tatutory language in the Act that Congress Intended -emergency medical . 
conditionW to have the same meaning in the Act as it does under Medicaid, since the relevant 
provision in the Act expressly cross-references SeCtion 1903{v) of tiUe XIX of the Socfal . 
Security Act.' "Emergency medical condition" as defined in 1903(v) encompasses every 
woman in active labor because a woman in active labor is in n~ed of immediate medical 
attention. The conference report language is therefore irrelevant NAPH urges the 
AdminIstration to clarify that the definitions of -emGl'f18nc:y medical contlltlon-In the Act 
and In 1S03(v} have the same meanIng•. 

6. 	 DSH Payments Should be Incressed to Offset Hospital.' Inc:reaaed Indigent. Care 
Costs and the Impact ofFewer Medicaid Eligible Legsllmmlgrants on the 
Calcuilltion OfDSH Criteria and Payments 

The Congressional Budget Office estimates that by 2002. about 260,000 elderty legal 
immigrants. 65,000 disabled individuals, 175,000 other adults, and 140,000 children ¥mo' 
woLJld be eligible for MedIcaid under current law will be denied coverage because of the Act. If 

. an uninsured low Income legal Immigrant experiences an Injury or Illness, and the Immigranfs 
sponsor is impoverished. it is unlikely that the hospital providing care to the immigrant. will 
receive any reimbursement This wiD greatly increase the uncompensated care burdens facing 
public hospitals, which serve 8 disproportionate number if immigrants. 

Ironically. however. hospitals' Medicare disproportionate share hospital (DSH) 
payments will be decreased in the face of this additional uncompensated care burden. 
Although the Medicare DSH program is intended partly to help cover hospitals' 
uncompensated care burdens. it ,does so not directly but through the use of proxies for 
uncompensated care. Accordingly, Medicare OSH payments are based on two such proxies. 
First, they measure a hospital's Medicaid utilization. Because Medicaid days will decrease as 
immigrants lose coverage. under the Act, the DSH payments will decrease accordingly. The , 
second proxy used in the Medicare OSH fonnula is utilization by SSt beneficiaries. Since the 
Act bars most legal immigrants'from SSt eligibility, Medicare DSH payments will be further 
reduced to reflect the decrease in SSI utilization. As a result the significant increase in 
hospitals' uncompensated care burden imposed by the Act will be met with a corresponding' 
reduction in reimbursement through the Medicare DSH program. 

While the Health Care Financing Administration's (HCFA's) ability to modify the 
Medicare DSH formula is limited because the formula is written into the statute. there 
nevertheless are measures HCFA could take to Interpret the current statutory formula more 
broadly. Such efforts would at least indi,..cUy compensate hospitals for the losses they will 
experience upon Implementation of the Act. For example, HCFA recentty solicited com!1lents 
on revising the Medicare DSH formula to better approximate actual uncompensated care 
burdens. 61 Fed. Reg. 27,444 (May 31,.1996). NAPH and several other organizations 
responded with a range of suggestiol')s. HCFA's response to the comments received, . 
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however, was disappointing, as it rejected most of the idea~ submitted. 61 fed. Reg. 46,166 
(Aug.30,1996). HCFA even rejected the most incremental suggestion offered by NAPH and 
others - that in measuring Medicaid utilization under the formula. it use Medicaid eligible days· 
rather than days actually paid by MedIcaid. The broader interpretation has been mandated by 
two federal courts of appeals which have considered the question, Yet HCFA is still refuSing to 
implement the change outside of those cirCuits. We l'Kommend thllt HCFA review the 

. comments received on modifying Medica". DSH. partlcula"y wlthreganl fa the . 
"",sul'8Inent ofMedicaid days. to Implement a broader Inmrpretwtlon a. II mean. of 
partially aff.ettlng the addltJonal bul'dentt Imposed by the ACt. ' 

With respect to the Medicaid DSH program, the impad of the Ad on these payments 
will vary by state. As a general matter. the additional uncompensated care burden will cause 
the hospital-specific DSH caps (section 1923(g}of the Social Security Act) to increase as they 
are partly based on the unreimbursed cost of providing care to the uninsured. Yet for hospitals 
in states in which overall DSH payments are at or near their statewide cap imposed by sactJon 
1923(1} of the Social Security Act. the increase in the hospital-specific'DSH cap is not going to 
be helpful, unless the state agrees to reallocate'DSH funding to assist hospitals burdened by.a 
new immigrant-based uncompensated care burden. Moreover, if a state bases DSH payments 
on Medicaid utirlzation and not uncompensated care, the loss of Immigrant eligibility for 
Medicaid will perversely reduce DSH payments to hospitals that need them the most. We 
therefore recommend thflf HCFA analyze the Imptlct of the Act on hospltal.- DSH 
payments.. . 

Moreover, we believe that the DSH program can and should be restructured or 
replaced with a program of more targeted payments directed at those hospitals that are truly in 
need of supplemental assistance. Part. of the criteria for eligibility tor such payments should be 
based on the Jevel of uncompensated care, including care to legal immigrants, particularly in 
light of the recent passage of the Act. Although a comprehensive discussion of restructuring 
DSH Is beyond the scope of Ws Memorandum, we look forward to working with HCFA and the 
Administration in more detail on this issue in the near future. 

7. 	 Requirements Governing Ve,fflcatJon of Eligibility statu. Should Include Cumimt 
Law Protections and Should Not Impose New AdmInistrative Sunlan. on Health 
Care Pl'Dvlder. orRequire They Disclose Identlfy/nglnformatlon to the INS 

The Ad requires the Attomey General, after consultation with the Department of Health 
and Human Services, to issue regulations requiring verification of the alien and eligibility status 
of any individual applying fOr federal public benefits. The Attomey General must issue these 
regulations within 18 months of August 22. 1996. or no later than February 22. 1998. States 
must implement a verification system consistent with the federal regulations no latar than 24 
months following the issuance of the federal regulations. 

The Act directs that the federal regulations ·shall. to the extent feasible, require that 
. Information requested and exchanged be similar in form and manner to information requested 

and exchanged under section 1137 of the Social Security Ad," Section 432(a). Section 1137 
sets out the requirements under current law for income and eligibility verification of immigration 
status. It Is tha authority under which the current verification system. the Systematic Alien 
Verification for Eligibility (SAVE) program. operates (see Tab 7), 
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Many aliens apply for Medi~id when they visit an emergency room or public hospital 
dinic for treatment of a health problem. Requiring verification of alien status can strongly deter 
aliens from seeking care, since in practice it is often the hospital that must gather the 
necessary verifying information. In addition, verification requirements could jeopardize patient 
care beeause In order to administer verifications in a nondiscriminatory manner, hospitals 
would have to ascertain the immigration status of evel)' pertlon who,comes to the emergency 
department. In a large urban public hospital emergency room, this might mean conducting 
verification checks on over 1,000 patients II day. Venfication requirements al80 place 
hospitals in an ethical bind; as health care providers, they have an obligation to care for 
patients-indeed, It is their mission to provide care, not engage in law enforcement duties. 

'For these reasons, Section 1137, and related statutory provisions in the Immigration 
Refonn and Control Act of 19ae (IRCA), include Important protections designed 10 minimize 
this deterrent effect Section 1137 exempts Medicaid emergency medical Care from the 
verification requirements. Therefore, any alien seeking only treatment for an emergency 
medical condition does not have to disclose identifying information. In addition, the provisions 
in IRCA establishing the SAVE prOgram prohibit the Immigration and Naturalization Service 
(INS) from using any information gathered through the SAVE program for enforcement 
purposes (e.g .• deportation). That section states -lthe SAVE system] shall not be used by the 
[INS] for administrative (noncriminal) Immigration enforcement purposes and shall be ' 
implemented in a manner that provides for verification of immigration status without regard to 
the sex, color, race, religion. or nationality of the individual involved.· (see Tab 8) 

NAPH recommends that rather than develop a new verification system under the Act. 
the AttomeyGeneral and INS continue operation of the SAVE system and issue regulations 
ensuring any necessary Changes to the SAVE system as might be required under the Act are 
made. This approaCh would be the optimal way of ensuring that the regulations elicit and ' 
exchange infonnation in a "form and manner"' consistent with Section 1137. Should the 
Attomey General and INS discontinue the SAVE system and implement a new.verification 
system. NAPH UlTle. that the protfH:tIofUI ofSection 1137 be Included In the 
Implementing reguilltlons. 

In addition to the requirement that states establish verification systems, the Act directs 
states to furnish the INS with "the name and address of, and any other IdenUfylng information 
on, any individual who the state knows is unlawfully in the United States. II Section 404(b). 
NAPH is concerned that this requirement will be read as requiring public hospital officials to 
disdose to the INS any Information they might obtain through care and treatment of patients. 
For all the reasons set out above, we maintain as a matter of sound health policy that public 
hOspitals should not be required to conduct verifications of immigration status. We ufge the 
Administration to clarify that public hOllpltJlls. lin! not requIred to dille/on Identifying 
Information to the INS. ' 
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National Association of Chain Drug Stores 

Gerald Heller 
Chairman ofthe Board 

Ronald L. Ziegler 
President & CEO 

September 5, 1996 

June Gibbs Brown 

Inspector General 

United States Department of Health and Human Services 

Wilbur J. Cohen Office Building Room 5250 

330 Independence Ave, S.W . 


. Washington, D.C. 20201 

Dear Ms. Brown: 

The National Association of Chain Drug Stores (NACDS) is writing to express serious 
reservations about a number of reviews being undertaken by your office concerning the 
relationship between state Medicaid payment levels for pharmaceutical product costs and 
pharmacy acquisition costs for prescription drugs. To date, two reviews have been 
released regarding the states of California and Montana. We believe that there are serious 
methodological flaws with these reviews, and request that no further reviews be released. 

NACDS represents 135 chain companies in an industry that operates 30,000 pharmacies 
in the United States. Chain pharmacies dispense approximately 1.2 billion of the 2.2 
billion prescriptions provided to Americans each year. NACDS members provide 
approximately 65 percent ofall Medicaid prescriptions dispensed in the country. 

Enclosed is a discussion of our concerns with these OIG reviews. In summary, we 
believe that the data are presented in a manner that is misleading and would result in an 
incorrect and inaccurate interpretation ofthe relationship between pharmacy's acquisition 
costs and Medicaid payment levels. In addition, we have serious questions about the data 
collection techniques that were used, and the impact on the results. 

413 North Lee Street, P.O. Box 1417·D49, Alexandria Virginia 22313·1480 Phone: 703-549·3001 FAX: 703-836-4869 
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Once again, we request that no further reviews be released until we have had the 
opportunity to discuss the methodological and presentation issues about these reviews 
with you. HHS owes it to pharmacy providers and the public to be sure that HHS studies 
are methodologically sound and the data are presented in a fair and objective format. 
Thank you for your interest in this important matter for community retail pharmacy_ 

egler 
and Chief Executive Officer 

cc: Bruce Vladeck, HCF A 
~~_White_H®~Q 

",'" 
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Methodological Issues 

OIG Review of Pharmacy Acquisition Costs for Medicaid 


September 1996 


The Office ofInspector General, Department ofHealth and Human Services, published a 
report in May of 1996 reviewing phannacy acquisition costs for drugs paid for by 
Medicaid. The objective of the review was to develop an estimate of the difference 
between average wholesale price (AWP) and phannacy actual acquisition cost. 

The report has some serious methodological problems. The results of the report may be 
used to justify Medicaid reimbursement reductions, and as a consequence, an 
inappropriate level~S'f payment. This paper will discuss methodoloru¢al issues raised by 
the report. " , 

Summary 

The OIG reports results that are misleading. The results are expressed as a percentage 
markup from invoice, producing percentages that are higher numbers than if they were 
expressed as a discount from AWP. In addition, the results are produced from a sample 
which is too small, and does not represent the universe ofphann~cies which fill Medicaid 
prescriptions. The prices obtained were selected from the largest invoices of the month, 
which overrepresents large purchases (and volume discounts) which might be obtained by 
phannacies. Finally, the product cost of filling prescriptions cannot be viewed in isolation, 
but must be taken jointly with reimbursement for other pharmacy costs (cost of 
dispensing). Medicaid dispensing fees are generally significantly less than community 
phimnacies' cost of dispensing, and any reduction in product reimbursement may endanger 
their very existence. In short, if the results of this report are used to reduce Medicaid 
reimbursement, they may jeopardize the participation of community phannacy in the 
Medicaid program. 

Reported Results are Misleading 

Most states reimburse phannacies for Medicaid prescriptions using a fonnula which 
discounts off the Average Wholesale Price (AWP). The OIG report concludes that AWP 
exceeds actual invoice prices for both brand and generic drugs. However, the numbers 
presented and conclusions drawn are inaccurate and misleading, and should not be used by 
state agencies which are considering the size of the discount off A WP which they should 
use in detennining Medicaid reimbursement for pharmacies. 

The review provides national estimates "of the extent that AWP exceeded invoice prices." 
The national estimates are 18.3% and 42.5% for brand and generic drugs, respectively. 
However, Medicaid reimbursement for acquisition costs to pharmacies is generally 
expressed as a "discount offAWP. .. The retailer's discount off AWP, based on the data 
collected and the methodology used by the OIG's office, is substantially lower than the 
figures reported. 

Review oCOIO/Me Methodology 
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Ifreported correctly, the numbers should be 15.3% for brand drugs and 29.8% for generic 
drugs. DIG's estimates of18.3% and 42.5% are misleading. 

For example, a product with a pharmacy invoice price of$100.00 with an AWP of 
$118.30 has an A WP that exceeds the invoice price by 18 percent. However, the $18.30 
spread between the A WP and the invoice price represents only a 15.3 percent discount off 
AWP ($18.301$118.30 = 15.3 percent). Similarly, a product with an invoice price of 
$100.00 with an AWP of$142.50 has an AWP that exceeds the invoice price by 42.5 
percent. However, the $42.50 spread between the A WP and the invoice price represents 
only a 29.8 percent discount off AWP ($42.501$142.50 = 29.8 percent). Since MedicaicJ 
reimbursement is generally expressed as a discount ofT AWP, the results of the stu~j 
should be expressed the same way. 

The expression of A WP discounts as a "percentage in excess of the invoice price" is highly 
questionable, and suggests that pharmacy acquisition costs for brand name and generic 
drugs are lower than they actually are. The presentation of the data, therefore, leads the 
reader to believe that since A WP was 18.3% higher than invoice price, state Medicaid 
programs should discount their branded drug reimbursement by some percentage at or 
around this amount. 

In fact, even if there were no other problems with the methods used, the report should 
have presented the national figures as average A WP discounts of 15.3% for brand drugs 
and about 29.8% for generic drugs. 

Based on the data collected by the ~rG, any reimburs.::ment which pays a rate ofless than 
A WP minus 15.3% for branded Medicaid prescriptions will cause the average store to 
lose money on the product cost component ofMedicaid prescription drug reimbursement. 
Similarly, pharmacy reimbursement of less than A WP minus 29.8% for generic drug 
product costs will be a money loser for the average pharmacy. 

Ifthe results of this review are expressed as "discounts off AWP", and compared with the 
OIG's two previous reports which expressed the discounts as "discounts off AWP", the 

. average pharmacy discount from AWP was 15.9% in 1984 and 15.5% in 1989. 
Therefore, retail pharmacies' average discounts off AWP are estimated to be about the 
same as in the 1989 study and reduced from their 1984 level. 

Review ofOIGiMe Methodology 
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Phannacy Sample is Too Small 

OIG obtained infonnation from pharmacies in selected groups: rural-chain, rural
independent, urban-chain, and urban-independent. The nationwide sample used responses 
from 315 stores for brand drugs and 314 stores for generics. Price responses from these 
stores were used to estimate the average discount obtained by the approximately 53,000 
retail phannacies in the United States. I 

The problem with the sample size is that the confidence we can place on the estimates is 
related to how many stores are included. The numbers from the report are the best 
estimates from the stores that.responded-·the average. The question is whether the 
average from the sample is at~rue representation of the average across the United States. 
This can best be answered by the size of the confidence interval - the range in which we 
can be relatively sure the real average discount lies. 

According to this review, when the confidence interval for the national estimates as 
expressed as "discounts off AWP", the results are between 14.7% and 16.2%. That 
means, based on the small sample size, there is a 90 percent chance that the real discount 
lies somewhere between these two percentages. The difference between the lower limit 
and upper limit is 1.5% of A WP--and it should be noted that retail phannacy earns net 
margins of only 2-3% of total sales. This range is too large for the average to be used for 
setting reimbursement rates. 

Because phannacy margins are so low already, a relatively small reduction in pharmacy 
reimbursement could have significant negative economic consequences for phannacy 
providers. In order to have more confidence that the answer derived from this data 
analysis is correct, the phannacy sample used has to be much larger. The range around 
the average should be less than .5%, because the margin for error, in terms of retail 
phannacies going out ofbusiness, is just too small. 

Sample Selection Not Representative ofMarketplace 

The national sample consisted of315 pharmacies, categorized as shown in the table 
below: 

Rural Urban Total 
Chain 73 146 (46%) 

Independent 78 91 169 (54%) 


This sample is not representative of the retail phannacy market. According to IMS data 
for 1995, nearly 56 percent of retail outlets are chains and only 44 percent are independent 
(the remaining retail phannacies are mail order outlets). This review used a sample that 
included 146 chain stores, or 46 percent of the sample size, and 169 independents, or 54 
percent of the sample size. As is evident, the review's sample is almost reversed from the 
distribution of chains and independents in the marketplace. 

IMS Class-of-Trade Analysis 1995. 
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In addition, chain stores account for 61 % of retail sales, independents approximately 27%, 
and mail order 12%. For Medicaid, chain pharmacies fill 66 percent of all Medicaid 
prescriptions by dollar, while independents fill 34 percent (few, if any Medicaid 
prescriptions are filled through mail order).2 

While it is certainly the case that the sample used does not represent the distribution of 
independent and chain pharmacies in the marketplace, it is unclear whether the OIG 
accounted in its analysis for the distribution ofMedicaid prescription expenditures in the 
marketplace. It does not appear that the sample used is a valid representation ofMedicaid 
providers or transactions. 

{~r' . 

Invoice and Price File Selection May Skew Results 

Price paid by pharmacies were based, for each pharmacy selected, on the largest invoice 
from each different source of supply for a particular month between January and 
September 1994. The "largest" invoice means the highest dollar volume purchase, which 
in and of itself may bias the prices chosen downward (and discounts upward). 

These prices were compared to AWP based on a pricing file provided by the Stat~~of 
Missouri. The A WP from the State ofMissouri's pricing file was not identified as to date, 
which could cause some errors (if, for example, the A WP was not selected for the same 
date as the invoice). A WP changes occur throughout the month, and if the invoice price 
was compared to the AWP for the beginning of the month when the price increased during 
the month, the estimated discount would be too high. Similarly, if the A WP decreased 
between the beginning of the month and the invoice date, the estimated discount would be 
too low. 

Prices Were Not Weighted by Sales 

Drug prices reviewed included 1,111 prices for brand products and 608 for generic 
products in California; 18,973 prices for brands and 9,075 prices for generics in the 
nationwide sample. However, the report does not specifY how many drugs are included in 
this sample. 

Since a total of315 stores were included in the nationwide sample and a total of29 in the 
California sample, we might expect that a substantial number of drugs would be included 
in the prices reviewed. However, the report does not specifY or compare the number of 
drugs included in the comparisons. 

In addition, the "price by which A WP exceeds invoice price" wasapparentIy estimated as 
a simple average and not weighted by dollar sales volume. Without further information, 
we cannot determine how this approach may have skewed the estimate. 

Based on IMS data. personal communication. 
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Pharmacies have other Costs ofDistribution: Product Cost Cannot be Viewed in Isolation 

The report also deals with pharmaceutical product acquisition cost in isolation, and not in 
conjunction with any of the other costs ofdoing business that retail pharmacies must 
incur. In addition to pharmaceutical acquisition cost, the typical retail pharmacy must 
incur substantial overhead costs, which include the following: 

1) Direct Prescription Department Expenses 

A) Direct Prescription and Store Computer Expenses 

B) Third Party Bad Debt Expenses 

C) Third P,iity Receivable Carrying Costs 


'I' ... \.

£,; 

2) Indirect Costs to be Allocated to the Prescription Department 

A) Fixed Costs (rent, utilities, accounting, legal, insurance, interest, 
maintenance and repairs, contributions, depreciation, taxes, postage, etc.) 

B) Variable Costs (rent, advertising and promotion, returned goods, 
merchandising, bad debts, etc.) 

C) Sto~~ Personnel Costs (total prescription department personnel costs, third 
.. party portion costs) 

D) Central Administration Costs (G&A) 

A 1989 study prepared for NACDS by the Pharmaceutical Economics Research Center at 
Purdue University concluded that the average cost ofdispensing for chain drug stores was 
$5.49 per prescription. Third party cost ofdispensing was much higher, at $6.39. 

An updated cost ofdispensing estimate of $5.76 for all prescriptions was developed from 
a survey often NACDS members in 1995. In contrast, the 1995 median ofstate Medicaid 
payment other than ingredient reimbursement (dispensing fee) is currently about $4.17-
significantly lower than the dispensing fee paid by Medicaid. 

Because retailers, on average, are not being adequately reimbursed for their cost of 
dispensing, the extent to which payment on product acquisition costs can be reduced 
without jeopardizing community pharmacy is smaller than states might think. 

Conclusion 

The flaws of this report lead to results that NACDS believes overstate the percentage 
discounts that pharmacies are able to obtain on product purchases. The small, skewed 
sample and the selection oflargest invoices lead to results that cannot be used as a basis 
for setting Medicaid reimbursement. In addition, since community pharmacy dispensing 
costs exceed the dispensing fee paid by Medicaid, any attempt to reduce product cost 
reimbursement based on this report may seriously jeopardize the financial position of 
individual pharmacies. 
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NACDS 

National Association of Chain Drug Stores 

Gerald Heller 
Chairman ofthe Board 

Ronald L. Ziegler 
President & CEO 

September 5, 1996 

Bruce C. Vladeck, Ph.D. 

Administrator 

Health Care Financing Administration 
Hubert H. Humphrey Building 
200 Independence Ave S.W. 

Washington, D.C. 20201 


Dear Dr. Vladeck: 

The National Association of Chain Drug Stores (NACDS) is writing to express our 
serious concerns with a series of reviews being released by the HHS Office of the 
Inspector General (OIG) examining the relationship between state Medicaid pharmacy 
payment levels for pharmaceutical product costs and pharmacy acquisition costs for these 
products. 

NACDS represents 135 chain companies in an industry that operates 30,000 pharmacies 
in the United States. Chain pharmacies dispense approximately 1.2 billion of the 2.2 
billion prescriptions provided to Americans. NACDS members provide approximately 
65 percent of all Medicaid prescriptions dispensed in the country. 

Enclosed is a letter and analysis we have sent to HHS Inspector General June Brown, 
asking that no additional reviews be released until we have had the chance to meet with 
her and the OIG staff to discuss the methodologies used in these reviews. To date, state 
reviews have been released for California and Montana. We understand that there are 
nine other such reviews pending. We are requesting that your office notify states of the 
issues we are raising with the presentation of the data and how the results might be 
incorrectly interpreted. 

413 North Lee Street, P.O. Box 1417-D49, Alexandria Virginia 22313-1480 Phone: 703-549-3001 FAX: 703·836·4869 



The enclosed document summarizes our concerns with the reviews. We have serious 
concerns that states will use these reviews as justification for reducing individual 
pharmacy reimbursement components. States should be reminded that they need to look 
at both the Medicaid product cost and dispensing fee components together, not in 
isolation, when determining the adequacy of Medicaid pharmacy reimbursement. 

Moreover, we also believe that some states are not complying with an August 1994 
memorandum sent by then Medicaid Director Sally Richardson. That memorandum 
requires states intending to change their pharmacy reimbursement to submit a state plan 
amendment (SPA) to HCF A that documents how such pharmacy reimbursement levels 
were established, and the impact of such changes on recipients' access to pharmacies. 

We are aware that many states have made or are proposing to make such reimbursement 
changes, but have not provided the required justification in their SPAs. We are very 
disappointed that HCF A has not taken a more aggressive action in requesting such data 
from states, Massachusetts and Rhode Island in particular. These two states have 
implemented reimbursement changes which we believe are unjustified and inadequately 
reimburse pharmacies. We ask that HCF A once again strongly remind states that they 
have an obligation to Medicaid recipients, pharmacy providers, and your own agency to 
assure that they comply with r~quirements relating to changes in SPAs. 

We believe that HCF A should assure that states operate by the rules, and that HHS 
studies on which states may rely in formulating reimbursement are methodologically 
sound and the data are presented in an objective and fair format. We thank you for your 
attention to these matters. 

egler 
nt and Chief Executive Officer 

cc: Chris-J~nnings,White-Hou~ 

Enclosure 
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Methodological Issues 

OIG Review of Pharmacy Acquisition Costs for Medicaid 


September 1996 

The Office ofInspector General, Department ofHealth and Human Services, published a 
report in May of 1996 reviewing pharmacy acquisition costs for drugs paid for by 
Medicaid. The objective of the review was to develop an estimate of the difference 
between average wholesale price (AWP) and pharmacy actual acquisition cost. 

The report has some serious methodological problems. The results of the report may be 
used to justifY Medicaid reimbursement reductions, and as a consequence, an 
inappropriate le'{@! of payment. This paper will discuss methodological issues raised by 
the report. 

Summary 

The OIG reports results that are misleading. The results are expressed as a percentage 
markup from invoice, producing percentages that are higher numbers than if they were 
expressed as a discount from AWP. In addition, the results are produced from a sample 
which is too?mall, and does not represent the universe of pharmacies which fill Medicaid 
prescriptions. The prices obtained were selected from the largest invoices of the month, 
which overrepresents large purchases (and volume discounts) which might be obtained by 
pharmacies. Finally, the product cost of filling prescriptions cannot be viewed in isolation, 
but must be taken jointly with reimbursement for other pharmacy costs (cost of 
dispensing). Medicaid dispensing fees are generally significantly less than community 
pharmacies' cost of dispensing, and any reduction in product reimbursement may endanger 
their very existence. In short, if the results of this report are used to reduce Medicaid 
reimbursement, they may jeopardize the participation of community pharmacy in the 
Medicaid program. 

Reported Results are Misleading 

Most states reimburse pharmacies for Medicaid prescriptions using a formula which 
discounts off the Average Wholesale Price (AWP). The OIG report concludes that AWP 
exceeds actual invoice prices for both brand and generic drugs. However, the numbers 
presented and conclusions drawn are inaccurate and misleading, and should not be used by 
state agencies which are considering the size of the discount off A WP which they should 
use in determining Medicaid reimbursement for pharmacies. 

The review provides national estimates "of the extent that A WP exceeded invoice prices." 
The national estimates are 18.3% and 42.5% for brand and generic drugs, respectively. 
However, Medicaid reimbursement for acquisition costs to pharmacies is generally 
expressed as a "discount offAWP." The retailer's discount off A WP, based on the data 
collected and the methodology used by the ~IG's office, is substantially lower than the 
figures reported. 

Review orOIG/Me Methodology 
Page 1 
September, 1996 



If reported correctly, the numbers should be 15.3% for brand drugs and 29.8% for generic 
drugs. GIG's estimates of18.3% and 42.5% are misleading. 

For example, a product with a pharmacy invoice price of$100.00 with an AWP of 
$118.30 has an AWP that exceeds the invoice price by 18 percent. However, the $18.30 
spread between the A WP and the invoice price represents only a 15.3 percent discount off 
AWP ($18.30/$118.30 = 15.3 percent). Similarly, a product with an invoice price of 
$100.00 with an AWP of$142.50 has an AWP that exceeds the invoice price by 42.5 
percent. However, the $42.50 spread between the A WP and the invoice price represents 
only a 29.8 percent discount off AWP ($42.50/$142.50 =29.8 percent). Since Medicaid 
reimbursement is generally expressed as a discount off AWP, the results ·qf the study 
should be expressed the same way. c. 

The expression ofA WP discounts as a "percentage in excess of the invoice price" is highly 
questionable, and suggests that pharmacy acquisition costs for brand name and generic 
drugs are lower than they actually are. The presentation of the data, therefore, leads the 
reader to believe that since A WP was 18.3% higher than invoice price, state Medicaid 
programs should discount their branded drug reimbursement by some percentage at or 
around this amount. 

In fact, even if there were no other problems with the methods used, the report should 
have presented the national figures as average A WP discounts of 15.3% for brand drugs 
and about 29.8% for generic drugs. 

Based on the data collected by the OIG, any reimburs,;:ment which pays a rate of less than 
AWP minus 15.3% for branded Medicaid prescriptions will cause the average store to 
lose money on the product cost component ofMedicaid prescription drug reimbursement. 
Similarly, pharmacy reimbursement of less than AWP minus 29.8% for generic drug 
product costs will be a money loser for the average pharmacy. 

If the results of this review are expressed as "discounts off A WP", and compared with the 
OIG's two previous reports which expressed the discounts as "discounts off AWP", the 
average pharmacy discount from AWP was 15.9% in 1984 and 15.5% in 1989. 
Therefore, retail pharmacies' average discounts off AWP are estimated to be about the 
same as in the 1989 study and reduced from their 1984 level. 
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Pharmacy Sample is Too Small 

OIG obtained information from pharmacies in selected groups: rural-chain, rural
independent, urban-chain, and urban-independent. The nationwide sample used responses 
from 315 stores for brand drugs and 314 stores for generics. Price responses from these 
stores were used to estimate the average discount obtained by the approximately 53,000 
retail pharmacies in the United States. l 

The problem with the sample size is that the confidence we can place on the estimates is 
related to how many stores are included. The numbers from the report are the best 
estimates from the stores that responded--the average. The question is whether the 
average from the sample is a true representation of the average across the United States. 
This can best be answered by the size of the confidence interval- the range in which we 
can be relatively sure the real average discount lies. 

According to this review, when the confidence interval for the national estimates as 
expressed as "discounts off AWP", the results are between 14.7% and 16.2%. That 
means, based on the small sample size, there is a 90 percent chance that the real discount 
lies somewhere between these two percentages. The difference between the lower limit 
and upper limit is 1.5% ofA WP--and it should be noted that retail pharmacy earns net 
margins of only 2-3% of total sales. This range is too large for the average to be used for 
setting reimbursement rates. 

Because pharmacy margins are so low already, a relatively small reduction in pharmacy 
reimbursement could have significant negative economic consequences for pharmacy 
providers. In order to have more confidence that the answer derived from this data 
analysis is correct, the pharmacy sample used has to be much larger. The range around 
the average should be less than. 5%, because the margin for error, in terms of retail 
pharmacies going out ofbusiness, is just too small. 

Sample Selection Not Representative ofMarketplace 

The national sample consisted of315 pharmacies, categorized as shown in the table 
below: 

Rural Urban Total 
Chain 73 73 146 (46%) 

Independent 78 91 169 (54%) 


This sample is not representative of the retail pharmacy market. According to IMS data 
for 1995, nearly 56 percent of retail outlets are chains and only 44 percent are independent 
(the remaining retail pharmacies are mail order outlets). This review used a sample that 
included 146 chain stores, or 46 percent of the sample size, and 169 independents, or 54 
percent of the sample size. As is evident, the review's sample is almost reversed from the 
distribution of chains and independents in the marketplace. 

IMS Class-of-Trade Analysis 1995. 
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In addition, chain stores account for 61 % of retail sales, independents approximately 27%, 
and mail order 12%. For Medicaid, chain pharmacies fill 66 percent ofall Medicaid 
prescriptions by dollar, while independents fill 34 percent (few, if any Medicaid 
prescriptions are filled through mail order).2 

While it is certainly the case that the sample used does not represent the distribution of 
independent and chain phannacies in the marketplace, it is unclear whether the OIG 
accounted in its analysis for the distribution ofMedicaid prescription expenditures in the 
marketplace. It does not appear that the sample used is a valid representation ofMedicaid 
providers or transactions. 

Invoice and Price fiie Selection May Skew Results 

Price paid by phannacies were based, for each phannacy selected, on the largest invoice 
from each different source ofsupply for a particular month between January and 
September 1994. The "largest" invoice means the highest dollar volume purchase, which 
in and of itself may bias the prices chosen downward (and discounts upward). 

These prices were compared to A WP based on a pricing file provided by the State of 
Missouri. The A WP from the State ofMissouri's pricing file was not identified as to date, 
which could cause some errors (if, for example, the AWP was not selected for the same 
date as the invoice). A WP changes occur throughout the month, and if the invoice price 
was compared to the AWP for the beginning of the month when the price increased during 
the month, the estimated discount would be too high. Similarly, if the A WP decreased 
between the beginning of the month and the invoice date, the estimated discount would be 
too low. 

Prices Were Not Weighted by Sales 

Drug prices reviewed included 1,111 prices for brand products and 608 for generic 
products in California; 18,973 prices for brands and 9,075 prices for generics in the 
nationwide sample. However, the report does not specity how many drugs are included in 
this sample. 

Since a total of 315 stores were included in the nationwide sample and a total of29 in the 
California sample, we might expect that a substantial number of drugs would be included 
in the prices reviewed. However, the report does not specity or compare the number of 
drugs included in the comparisons. 

In addition, the "price by which A WP exceeds invoice price" was apparently estimated as 
a simple average and not weighted by dollar sales volume. Without further information, 
we cannot determine how this approach may have skewed the estimate. 

Based on IMS data, personal communication. 
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Pharmacies have other Costs ofDistribution: Product Cost Cannot be Viewed in Isolation 

The report also deals with pharmaceutical product acquisition cost in isolation, and not in 
conjunction with any of the other costs of doing business that retail pharmacies must 
incur. In addition to pharmaceutical acquisition cost, the typical retail pharmacy must 
incur substantial overhead costs, which include the following: 

1) Direct Prescription Department Expenses 

A) Direct Prescription and Store Computer Expenses 

B) Third Party Bad Debt Expenses 

C) Third Party Receivable Carrying Costs 


2) Indirect Costs to be Allocated to the Prescription Department 

A) Fixed Costs (rent, utilities, accounting, legal, insurance, interest, 
maintenance and repairs, contributions, depreciation, taxes, postage, etc.) 

B) Variable Costs (rent, advertising and promotion, returned goods, 
merchandising, bad debts, etc.) 

C) Store Personnel Costs (total prescription department personnel costs, third 
party portion costs) .. 

D) Central Administration Costs (G&A) 

A 1989 study prepared for NACDS by the Pharmaceutical Economics Research Center at 
Purdue University concluded that the average cost of dispensing for chain drug stores was 
$5.49 per prescription. Third party cost of dispensing was much higher, at $6.39. 

An updated cost of dispensing estimate of $5.76 for all prescriptions was developed from 
a survey often NACDS members in 1995. In contrast, the 1995 median of state Medicaid 
payment other than ingredient reimbursement (dispensing fee) is currently about $4.17-
significantly lower than the dispensing fee paid by Medicaid. 

Because retailers, on average, are not being adequately reimbursed for their cost of 
dispensing, the extent to which payment on product acquisition costs can be reduced 
without jeopardizing community pharmacy is small~r than states might think. 

Conclusion 

The flaws of this report lead to results that NACDS believes overstate the percentage 
discounts that pharmacies are able to obtain on product purchases. The small, skewed 
sample and the selection of largest invoices lead to results that cannot be used as a basis 
for setting Medicaid reimbursement. In addition, since community pharmacy dispensing 
costs exceed the dispensing fee paid by Medicaid, any attempt to reduce product cost 
reimbursement based on this report may seriously jeopardize the financial position of 
individual pharmacies. 
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