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| ‘AMedxcax >s Survival is No Small Achieverent
f" __By Congressman John D. Dingell

1

Président Clintbn’s busy pen this week sigris into law sweépin'g and important legislaﬁOn

. to raise ﬁhe miniriem wa.ge and reform both welfaré and the health insirance market. Little

. notlced z}md lightly remarked upon will be another evént of supreme importance to 37 million -

Amenca}n séniors, mothers, chxldren, people with dxsabi.ht:.es and others: the continued survival of

|
- Medlcaxd
I
4 | |
. % Regrettably, some of my most prizéd allies in legislative fights, from the establishmerit of

Medzcare and passage of civil rights through the health care refonn batﬂes of the last Congress,

\

hgzve overlooked this achxevemem.

Lol
J

i
{

i

- Medicaid survives not for lack of effort by the majority patty in Congress, who have

tmounted both frontal assabits and sneak atacks.

¥
‘

Last fall, during budget deliberations, headlines across the country accurately described

b ‘ . 4 .
tliize GOP/'s désign to replace Medicaid with a block grant program, “Medigrant” (the Post,

T
A

' Scptembler 23: “House Panel Votes to End Medicaid”). Those proposals also removeéd the

prptections against impoverishment by families and spouses who had to pay for nursing home care

1
H
|
i
1

i
i

Lt

|

fog their elderly pareunts and relatives.

Much the same sécrigt was repeated early this summer during vét lanothéi‘ budget

« r”e{;;oﬁc’ﬂ.iaﬁcn. In June, in an act of startling (or perhaps foolish) ideolo‘gical consistency, a

2/5
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Commercei Cormunittee mark-up provxded ample evidence that the majomy party in Congress had

‘.(

no intention of guaranteeing medical care to anyone. A series of amendments were offered 10

clanfy whether anyotie would be guaranteed health care in the future under Medlcaxd

: l
SEE I !

i

‘g Whizit aboutt guaranteed coverage for the elderly ﬂe‘éﬂing nursing home care? Defeated on
a Zpany-hne vote. thx about people with Alzhe:mer’ s disease? Defeated ona pa.rty—hne vote.

, H;o al:»outi veterans needmg nursing home care? Elderly beneﬁcxan&e now hvmg in nursmg

| hom&s? Chﬂdren with condmons ideritified during a medxcal screening urider the Early Periodic

Screenmg, Dnagnosns and Treatment (EPSDT) program? Pregnant woren and infants? AII were

defmted on} party-line votes. |
Even as recerrtly as last month, when Medxcmd was ostensxbly “off the table,” the welfare

reform bl oontamed prowsxons endmg guarantees of medical care for poor children and their

: |
g , ]

Yet Medicaid lives. Why?

[—

One reason is that a curious coalition formed. Strangely enough, the minority party in

Congress was unified. The “Blue Dogs” -- those fis¢al conservatives who led the balanced budget

fight — stoj‘d firm in insisting that federal funds should not be parceled out without clear criteria

for'their use. They had their counterparts in the Senate in the form of the bipartisan duo of John

Chaﬁ'ee and John Bmux, and eventually, they weére joined by moderate Republicans in the
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tﬂe President had not made clear by words and deeds h:s refusal to accept a budget doing away -
wlth Medicaid. Just as importart, he reﬁlsed to let welfare reform serve as the Trojan Horse for

the erosion or abolition of our second largem health care program.
L Its important to r"emember who Medicaid serves. Medicaid is America’s largest single
purchaser of nursing home services and other long-term care. It pays for more than half the

t

nursmg homie care prowded in this country, of the 1. 5 million nursing home residerits nationwide,
.f

abi(nn two-thirds, or one million, are covered by Medicaid, mostly at State option.

H
H
H

4

+ This year more than 4 million adults 65 and over will receive services &om Medlcaxd

About one-third of these are ehgible because they are recemng Supplemental Security Income

(SSI) assistance. Others have lost nearly all their assets to the high medical or long-term care

expenses that often accompany illness or disease later In hfe An ‘estimated 1.9 mxlhon seniors are

!

« ehgxble because thexr incomes are below 120 percent of the poveny Ieve.l, and they receive

Medxcaxd assistance to pay their Medicare premiums, co»mmrance, and deductibles (but 1 not

i

nur‘smg home care or pre’schpnon drugs). About 6 million disabled individuals and abou‘t 74 -
mﬂhon low-mcome women are ehgtble for Medicaid in 1996. And Medicaid covers about one-
fourth of Amierica’s children ~— ‘1‘0 mﬂhon mn number

{
'
'
Ll

Oh yes: there was one other very important player. None of this would have happened if -

a4/5
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i , The Congresmonal majority argued that they could cut $72 billion in Federal spendmg

from Medrcaxd over six years — and as much as $250 billion overall i in combined Federal and State

‘.¥

- spendmg — and still provide a guarantee of health care in their block grant. But the fine print in
| t!;exr legislaﬁoﬁ went out of its way tb shred any assurance that such coverage must be provided,
| by explicitly prohibiting ariy person from trying to énforce any such guarantee against a State in

‘ Federal court.

Medicaid is not With'om its flaws or abuses. Over the years states have concocted a

vari ety of scamis to dlvert money from health care to other uses. Sorne states brazenly admit that

\

: ﬂl‘pir Medicaid pa}r:ﬂents have gone to build roads, prisons, and bridges (Louisiana); others have

. 9

| xhx_xw:lously awarded tax cuts in almost the precise amount of their additional Medicaid

aﬂotrnents (New hampshxre) Too many Governors see Medicaid as an opportum‘y to shrink

Stgte deficits atktheve:(péis‘.e of the Federal deﬁcxt. In fact, certain Goverriors were the leadmg

force in trying to remove all guarantees of medical care contained in Medicaid today.
0 o

Medicaid, for the time being, survives to provide health care for another day. In the 104th

Congress, that is no srall achievement. Give the Presiderit — and his allies in both parties ~ the

credit they deserve.

8

&8/%
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HEALTH. REFORM BILL CRIMINAUiES GIFTS TO QUALIFY FOR MEDICAID

~ Buried in the Kassebaum-Kennedy health reform bill (H.R, 3103) just passed by both
Houses of Congress is a provision making it a federal crime to transfer assats to qualify for
Medicaid for nursing home or other long-term care. Such transfers are already penalized
under Medicald law: making gifts or establishing trusts without receiving fair value results
in a delay in eligibility for Medicaid coverage fur such services. However, this activity is
not currently a crime.

This provision, invisible in the public discussion and press coverage of the legislation,
passed with no hearings, no debate and no effort on the part of any member of Congress
clearly to identify the particular activity that is the source of the problem addressed by it.
In fact, its existence in the hill appears to be a surprise to many of the proponents of the
legislation.

The provision is unnecessary, since individuals who give away money to qualify for
Medicaid are already penalized. It is poorly drafted; it is impossible to tell from the report
on the legisiation whether the activity is a felony (punishable by $25,000 fine and/or five
years in prison) or @ misdemeanor (punishable by $10,000 fine and/or one year in prison).
If it were enforced, the people likely to be jailed or fined are old, sick people needmg
‘nursing home care. The more probable result of the existence of the provision is that
people will ba confused about its application and discouraged from applying for
Medicaid. .

Foliowing dre issues raised by the provision.

Anyone who applies for Medicaid within three years of making a gift could be
criminally liable. For example, a grandmother applying for Medicaid who made a five
thousand doilar gift to her granddaughter for college two and one half years ago could be
charged with this crime, Under current law, the delay in eligibility is related to the
amount of the gift on the premise that if the money had not been given away, it could be
used to pay for nursing home care. The grandmother could possibly lose Medicaid for one
to two months from the time of her gift. Under the criminal provision, the only way to
assure protection from its reaches is to avoid applying for benefits for an absolute perEod

" of three years

LO% ANGELES OFFICE: SUITE 4230, 777 SOUTH FIGUEROA STREET, LOS ANGELES, CALIFORNIA 50017 * (213) 236-3090
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working with federal officials to provide whatever assistance may prove helpful In that spirit,
we offer the following observations and recommendatlons

QoEY

4)

wef

Nogand

7

States must be encouraged to carry out a unified eligibility process for both new
welfare programs and Medicaid. HCFA should create financial incentives for
states to adopt a unified process.

The Administration should issue guidance clarifying that legal immigrants
already in the U.S. remain eligible for Medicaid and other public benefits until
the state affirmatively exercises its obligation to disqualify them.

The Department of Justice included medical and public health services on the
provisional list of programs, services, and assistance the Attorney General has
exempted from the immigrant eligibility limitations. We urge the Administration
to make this exemption permanent.

The Administration should issue guidance clarifying that the immigrant eligibility
limitations in the Act apply only to public assistance and benefits provided
under mandatory spending authority.

We recommend that the Administration clarify that the definitions of "emergency
medical condition” in the Act and in Section 1903(v) of Medicaid have the same
meaning.

As hospitals experience a reduction in Medicaid utilization because of the Act's
requirements, they may also see their Medicare and Medicaid DSH payments
go down. The Administration should take steps to offset the loss of DSH
funding.

The Administration's regulations governing verification of eligibility status should
include current law protections, and should not impose new administrative
burdens on health care providers or require public hospital officials to dlsc!ose
identifying information to the INS.
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IMPACT OF WELFARE REFORM LEGISLATION
ON THE HEALTH CARE SAFETY NET
1. Bifurcated Eligibility Processes for Welfare and Medicaid Could Create Adverse

Selection Problems

Since the inception of the Medicaid program in 1965, the receipt of welfare benefits
under the AFDC program (or, in the case of medically-needy persons, the link to a welfare
category) was an eligibility category under Medicaid. .Consequently, AFDC recipients were
automatically provided with Medicaid coverage when they applied for welfare; no separate
. application for Medicaid was required.

. The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 severs
the historic relationship between AFDC and Medicaid by repealing the AFDC program (for all
citations of the Act, see Tab 1). States are required to continue Medicaid coverage for cash
assistance recipients who would have been eligible under the AFDC eligibility rules in effect on
July 16, 1996, even if the individual does not qualify for cash assistance under the state's new
welfare program. Section 114(a)-(b). But the Act does not require states to continue the
- historic link between the application processes for welfare and Medicaid. States are given the
option to link the application processes, but also have the option of conducting separate
eligibility determinations for the two programs.

NAPH is concerned that de-linking the welfare and Medicaid eligibility determination
processes will have a damaging impact on Medicaid enroliment and on safety net providers.
The experience of the Medicaid program over the past 30 years, as well as several studies,
show that when eligible individuals have to go through a separate eligibility process for
- Medicaid instead of automatically enrolling when they apply for AFDC or SSI, they have a i
lower rate of enroliment in Medicaid. Moreover, enrollment for these eligible individuals tends
to happen at the point when they need medical care (i.e., they are ill or injured), instead of
when they are healthy and can benefit from preventive and primary care provided through
Medicaid. As a result, these individuals will experience more serious, and therefore more
expensive, illnesses.

- Encouraging eligible individuals to enroll in Medicaid at the point of medical service, a
will exacerbate an adverse selection problem already facing managed care plans operated by |
safety net providers. These plans already tend to have sicker, costlier patient populations
because of the historic relationship between these patient populations and safety net
providers. A bifurcated eligibility process will result in even more Medicaid eligible individuals
enrolling in safety net plans when they need more expensive care. Furthermore, adverse
selection gives states with capitated Medicaid programs an incentive to enroll Medicaid eligible
individuals at the point of service. The state will be paying plans a capitated rate based on the
prior year's case mix, which will generally be a healthier population. But plans will be providing
more, and more costly, services than anticipated by the capltatnon rate because its patlent
population will be sicker. ,

NAPH believes that states must be encouraged to carry out a unified eligibility
process for both TANF and Medicaid, and urges HCFA to create financial incentives for
states to adopt a process that enrolls eligible individuals in TANF and Medicaid at the time the
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individual enrolls in TANF. The Act already provides for a $500 million pool of funding to cover
additional administrative costs that states might incur because of the transition to the new
welfare program (see Section 114H). This pool could be utilized to structure incentives.

2, - It is Uncertain if Current Legal Residents Remain Eligible for Medicaid in the
Absence of State Disqualification

" The Act gives states authority to disqualify certain legal immigrants already presentin
the U.S. from eligibility (for those legal immigrants who are not disqualified from Medicaid
through termination of their SSI coverage). Section 402(b). It is unclear, however, whether the
Act automatically terminates Medicaid coverage for current legal immigrants if a state has not
enacted legislation disqualifying current legal immigrants. For example, California Governor
Pete Wilson has interpreted the state option in the Act as requiring the state to drop current
legal immigrants from Medicaid unless and until the state affirmatively decides to retain
eligibility for this population. This uncertainty is exacerbated by Section 402(b)(2)(D), entitled
“transition for those currently receiving benefits,” which states that current legal residents
receiving benefits on August 22, 1996 “shall continue to be eligible to receive such benefits
until January 1, 1997." This provision can be read to imply that current legal aliens lose their
benefits by default on January 1, 1997.

In this situation, the meaning of the statute is not clear from the language, and it is
therefore inappropriate to rely solely on the statutory language to interpret the statute.
" Caminetti v. United States, 242 U.S. 470, 490 (1917); Church of The Holy Trinity v. United
States, 143 U.S. 457, 457 (1892). Here, the Act's legislative history and other evidence make
it clear that Congress intended that legal residents already residing in the U.S. would remain
- eligible for public benefits until a state affirmatively exercised its authority under Section 402(b)
to disqualify them.

Support for this conclusion comes from the conference history of the Act. The Actas
passed by the House would have extended the bar on eligibility for benefits to legal immigrants
already in the U.S. The statutory language specifically stated that "an alien who is not a
qualified alien . . . is not eligible for any specified Federal program (as defined in paragraph
(3))." H.R. 3437, 104th Cong., 2d Sess., § 4402(a)(1) (see Tab 3). Paragraph (3) listed three
programs: SSI, food stamps, and Medicaid. H.R. 3437, § 4402(3).

The House leadership made this change shortly before floor debate on the Act began,
as a way of obtaining additional federal savings from the bill. The Senate, however, did not
make the same change in its bill. When the conference committee reconciled the two bills, it
adopted the Senate provisions, which did not require states to cut off benefits received by
current legal immigrants. The conference agreement, like the Senate-approved bill, only gave
states the option of cutting off benefits. It did not require that they do so. In light of this
conclusion, the provision regarding the transition for immigrants currently receiving benefits
works as a protection for current legal immigrants, ensuring that states do not exercise their
authority to cut off benefits before January 1, 1997. '

Furthermore, other provisions in Title IV demonstrate that when Congress wanted to cut
off benefits to immigrants before a state exercised its authority to do otherwise, it explicitly
said so. Forinstance, in a provision denying state and local benefits for undocumented aliens,
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Congress gives states the option to provide these benefits to undocumented aliens. But
Congress explicitly stated that states desiring to do so must enact a state law after the
enactment of the federal welfare reform legislation. It is therefore reasonable to assume that
had Congress intended for current legal immigrants to be disqualified from Medicaid until the
state legislature affirmatively decided to contmue coverage, Congress would have expressly
said so. :

Based on the foregoing, NAPH recommends that the Administration issue guidance
clarifying that legal immigrants already in the U.S. remain eligible for Medicaid unless
their state affirmatively changes its eligibility requi_rements for this population.

3. The Attorney General's Provisional Specification of Programs, Services, and
" Assistance Exempted from leltatlons on Alien Eligibility Should Be Included in
Future Permanent Regulations

Section 401 of the Personal Responsibility and Work Opportunity Reconciliation Act
(the Act) provides that aliens who are not qualified aliens (as defined in Section 431 of the Act
-- i.e., undocumented aliens) are not eligible for any federal public benefits. Section 411
makes this same population of aliens ineligible for state and local public benefits unless the
State enacts new legislation after August 22, 1996 that affirmatively extends such eligibility. In
addition, Section 403 bars qualified legal aliens entering the U.S. after August 22, 1996 from
eligibility for means-tested federal public benefits for a five year period.

The Act, however, grants the Attorney General authority to establish limited exceptions
to these eligibility limitations for certain benefits. These benefits include:

Programs, services, or assistance . . . specified by the Attorney General, in the
Attorney General's sole and unreviewable discretion after consultation with
appropriate Federal agencies and departments, which (A) deliver in-kind
services at the community level, including through public or private nonprofit
agencies; (B) do not condition the provision of assistance, the amount of
assistance provided, or the cost of assistance provided on the individual's
income or resources; and (C) are necessary for the protection of life or safety
Sections 401(b)(D), 403(c)(2)(G) 411(b)(4).

In a Notice |ssued August 23, 1996, the Department of Justice (DOJ) provided a preliminary
"provisional specification" of programs, services, and assistance that will be exempt from the
eligibility limitations, pending compietion of the DOJ's ongoing consultations with other federal
agencies regarding the scope and interpretation of the eligibility limitations in Sections 401,
403, and 411 (see Tab 9). The provisional specifications were effective.immediately upon
issuance of the DOJ Notice. _

Included in the "provisional specifications" are "medical and public health services
(including treatment and prevention of diseases and injuries) and mental health, disability or
substance abuse assistance necessary to protect life or safety." NAPH is encouraged by the
" inclusion of medical and public health services in the list of provisionally specified programs.
As defined in the DOJ notice, these medical and public health services are a fundamental part
of the life-saving assistance that public hospitals and other safety net providers offer to the
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most vulnerable populations in our nation's urban areas. We urge the Administration to
include medical and public health services on the permanent list of programs, services,
and assistance exempted from the immigrant eligibility limitations.

4. The Administration Should Clarify That the Eligibility Limitations Do Not Apply to
Appropriated Health Programs Funded on a Discretionary Basis

The statutory language is ambiguous on whether future legal immigrants entering the
U.S. after August 22, 1996 should be barred from assistance provided under appropriated
health programs as well as assistance provided through mandatory spending programs, such
as Medicaid. In Section 403, the Act bars legal aliens entering the U.S. after August 22, 1996
from any "federal means-tested public benefit" for a five-year period. The term "federal
means-tested public benefit," however, is not defined in the Act.

‘As the U.S. Supreme Court has stated many times, when the meaning of a statute is
not clear, it is appropriate to look to the legislative history and other evidence to discern
Congress' true intent in enacting the statute, and to avoid producing a result that is
demonstrably inconsistent with clearly expressed congressional intent. See, e.q., Caminetti,
242 U.S. at 490 and Holy Trinity, 143 U.S. at 457. This is the converse of the plain meaning
rule, which holds that if the meaning of a word or words is clear from the statutory language,
there is no need to resort to legislative history or other extraneous sources. Mallard v. Umted
States, 490 U.S. 2986, 300 (1989).

Turning to the Ieglslatlve history, the conference report notes that the definition of
"federal means-tested public benefit" originally included in the bill was deleted on a Byrd rule
challenge, but would have read:

a public benefit (including cash, medical, housing, and food assistance and

social services) of the Federal Government in which the eligibility of an

individual, household, or family unit for benefits, or the amount of such benefits,

or both are determined on the basis of income, resources, or financial need of

the individual, household, or unit.

Joint Explanatory Statement of the Conference Committee, 142 Cong. Rec H8,927
(daily ed. July 30, 1996) (see Tab 2).

The conference report further states that "It is the intent of the conferees that this definition be
presumed to be in place for purposes of this title.” Id. This conference language, however, is
ineffective because of the Byrd rule and corresponding federal statutory requirements
governing the Senate's budget reconciliation process. '

. Congress debated and enacted the Act as part of the FY 1996 budget reconciliation
process. Under Section 313 of the Congressional Budget Act of 1974 (2 U.S.C. § 644 (1996)),
commonly known as the Byrd Rule, reconciliation bills cannot contain matter that is extraneous
to spending cuts on savings. "Extraneous" is defined under the Byrd Rule, relevant to the Act,
as "a provision that is not in the jurisdiction of the Committee with jurisdiction over said title." 2
UsScC. § 644(b)(1)(C) (see Tab 6). If a point of order is made against an allegedly extraneous
provision and 60 votes cannot be mustered to override it, the extraneous provision must be
stricken from the bill. 2 U.S.C. § 644(a). .
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As a colloquy among Sens. Exon, Graham, and Kennedy during Senate floor debate
on the conference report explains, the definition of "federal means-tested benefit" was deleted
during floor consideration of the Senate bill on a Byrd rule challenge because it contained-
material that related to discretionary spending programs that are outside the jurisdiction of
the Senate Finance Committee (see Tab 4). Thus, it was subject to being stricken on a Byrd.
Rule challenge. Sen. Exon stated the point directly during the colloquy:

During floor consideration of this legislation, we struck [the provisions defining
"federal means tested benefit"] because they contained material that was not
under the jurisdiction of the Finance Committee, namely many discretionary
programs . . . [l]t is clear that this bill should not be used to make changes in
dnscretnonary programs, and those who look to interpret the action of the
Congress should take this into account. ,

142 Cong. Rec. 89 400 (daily ed. Aug. 1, 1996) (statement of Sen. Exon).

Because the Byrd Rule challenge was sustained, the Act applies immigrant eligibility
limitations only to public assistance and benefits provided under mandatory spending
authority. The definition contained in the report language should be considered only to the
extent that it encompasses mandatory spending programs. We urge the Administration to
issue guidance clarifying this matter.

5. The Definition of Covered Emergency Medical Cond:t:on in the Act Should be
. Construed the Same as Under Medicaid

Although the Act bars all undocumented aliens from Medicaid, and denies Medicaid
eligibility to future legal aliens for five years, the Act exempts treatment and services for an
emergency medical condition. Sections 401(b)(1)(A), 403(c)(2)(A). The Act uses the definition.
of emergency medical condition in current Medicaid law, at Section 1903(v) (see Tab 5).

Section 1903(v) defines an emergency medical condition as: .

"a medical condition (including labor and delivery) manifesting itself by acute
symptoms of sufficient severity (including severe pain) such that the absence of
immediate medical attention could reasonably be expected to result in--

(A) placing the patient's health in serious jeopardy,
(B) serious impairment to bodily functions; or

(C)  serious dysfunction of any bodily organ or part.
Section 1903(v) (codified at 42 U.8.C. 1396b(v) (emphasis added).

The conference report notes that the bill's drafters intended this definition to be "very narrow,"
stating "the conferees intend that [the definition] only apply to medical care that is strictly of an
emergency nature, such as medical treatment administered in an emergency room, critical ‘
care unit, or intensive care unit. The conferees do not intend that emergency medical services
include pre-natal or delivery care assistance that is not strictly of an emergency nature.”. Joint
Explanatory Statement at H8,926 (see Tab 2).
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Well-accepted principles of statutory interpretation, however, require that the 1903(v)
definition of "emergency medical condition" be interpreted as having the same meaning under
the Act as it does under Medicaid law (and through judicial interpretation thereof). The plain
meaning rule specifically states that if the meaning of a word or words is clear from the
statutory language, there is no need to resort to legislative history. Mallard, 490 U.S. at 300. It
is clear from the statutory language in the Act that Congress intended "emergency medical
condition" to have the same meaning in the Act as it does under Medicaid, since the relevant
provision in the Act expressly cross-references Section 1903(v) of title XIX of the Social
Security Act. "Emergency medical condition" as defined in 1903(v) encompasses every
woman in active labor because a woman in active labor is in need of immediate medical
attention. The conference report language is therefore irrelevant. NAPH urges the
Administration to clarify that the definitions of "emergency medical condition” in the Act
and in 1903(v) have the same meaning.

6. DSH Payments Should be Increased to Offset Hospitals’ Increased Indigent Care
Costs and the Impact of Fewer Medicaid Eligible Legal Immigrants on the
Calculation of DSH Criteria and Payments

The Congressional Budget Office ‘estimates that by 2002, about 260,000 elderly legal
immigrants, 65,000 disabled individuals, 175,000 other adults, and 140,000 children who
would be eligible for Medicaid under current law will be denied coverage because of the Act. If
an uninsured low income legal immigrant experiences an injury or illness, and the immigrant's
sponsor is impoverished, it is unlikely that the hospital providing care to the immigrant will
receive any reimbursement. This will greatly increase the uncompensated care burdens facing
public hospitals, which serve a disproportionate number if immigrants.

Ironically, however, hospitals' Medicare disproportionate share hospital (DSH)
payments will be decreased in the face of this additional uncompensated care burden.
Although the Medicare DSH program is intended partly to help cover hospitals'
uncompensated care burdens, it does so not directly but through the use of proxies for
uncompensated care. Accordingly, Medicare DSH payments are based on two such proxies.
First, they measure a hospital's Medicaid utilization. Because Medicaid days will decrease as
immigrants lose coverage under the Act, the DSH payments will decrease accordingly. The
second proxy used in the Medicare DSH formula is utilization by SSI beneficiaries. Since the
Act bars most legal immigrants from SSI eligibility, Medicare DSH payments will be further
reduced to reflect the decrease in SSI utilization.” As a result, the significant increase in
hospitals' uncompensated care burden imposed by the Act will be met with a correspondmg
reduction in reimbursement through the Medicare DSH program

While the Health Care Financing Administration's (HCFA‘s) ability to modify the
Medicare DSH formula is limited because the formula is written into the statute, there
nevertheless are measures HCFA could take to interpret the current statutory formula more
broadly. Such efforts would at least indirectly compensate hospitals for the losses they will
experience upon implementation of the Act. For example, HCFA recently solicited comments
" on revising the Medicare DSH formula to better approximate actual uncompensated care
burdens. 61 Fed. Req. 27,444 (May 31, 1996). NAPH and several other organizations
responded with a range of suggestions. HCFA's response to the comments received,
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however, was disappointing, as it rejected most of the ideas submitted. 61 Fed. Req. 46,166
(Aug. 30, 1996). HCFA even rejected the most incremental suggestion offered by NAPH and
others -- that in measuring Medicaid utilization under the formula, it use Medicaid eligible days
rather than days actually paid by Medicaid. ‘The broader interpretation has been mandated by
two federal courts of appeals which have considered the question. Yet HCFA is still refusing to
implement the change outside of those circuits. We recommend that HCFA review the
comments received on modifying Medicare DSH, particularly with regard to the
measurement of Medicaid days, to implement a broader interpretation as a means of
partially offsetting the additional burdens imposed by the Act.

With respect to the Medicaid DSH program, the impact of the Act on these payments
will vary by state. As a general matter, the additional uncompensated care burden will cause
the hospital-specific DSH caps (section 1923(g) of the Social Security Act) to increase as they
are partly based on the unreimbursed cost of providing care to the uninsured. Yet for hospitals
in states in which overall DSH payments are at or near their statewide cap imposed by section
1923(f) of the Social Security Act, the increase in the hospital-specific DSH cap is not going to
be helpful, unless the state agrees to reallocate DSH funding to assist hospitals burdened by a
new immigrant-based uncompensated care burden. Moreover, if a state bases DSH payments
on Medicaid utilization and not uncompensated care, the loss of immigrant eligibility for
Medicaid will perversely reduce DSH payments to hospitals that need them the most. We-

_ therefore recommend that HCFA analyze the impact of the Act on hospitals’' DSH
payments.

Moreover, we believe that the DSH program can and should be restructured or
replaced with a program of more targeted payments directed at those hospitals that are truly in
need of supplemental assistance. Part of the criteria for eligibility for such payments should be
based on the level of uncompensated care, including care to legal immigrants, particularly in
light of the recent passage of the Act. Although a comprehensive discussion of restructuring
DSH is beyond the scope of this Memorandum, we-look forward to working with HCFA and the
Administration in more detail on this issue in the near future.

7. Requirements Governing Verification of Eligibility Status Should Include Current
Law Protections and Should Not Impose New Administrative Burdens on Health
Care Providers or Require They Disclose Identifying Information to the INS

The Act requires the Attorney General, after consultation with the Department of Health
and Human Services, to issue regulations requiring verification of the alien and eligibility status
of any individual applying for federal public benefits. The Attorney General must issue these
regulations within 18 months of August 22, 1996, or no later than February 22, 1998. States
must implement a verification system consistent with the federal regulations no later than 24
months following the issuance of the federal regulations.

The Act directs that the federal regulations "shall, to the extent feasible, require that
information requested and exchanged be similar in form and manner to information requested
and exchanged under section 1137 of the Social Security Act." Section 432(a). Section 1137
sets out the requirements under current law for income and eligibility verification of immigration
status. It is the authority under which the current verification system, the Systematic Alien
Verification for Eligibility (SAVE) program, operates (see Tab 7).
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~ Many aliens apply for Medicaid when they visit an emergency room or public hospital
clinic for treatment of a health problem: Requiring verification of alien status can strongly deter
aliens from seeking care, since in practice it is often the hospital that must gather the
necessary verifying information. In addition, verification requirements could jeopardize patient
care because in order to administer verifications in a nondiscriminatory manner, hospitals
would have to ascertain the immigration status of every person who comes to the emergency
department. In a large urban public hospital emergency room, this might mean conducting
verification checks on over 1,000 patients a day. Verification requirements also place
hospitals in an ethical bind; as health care providers, they have an obligation to care for
patients--indeed, it is their mission to provide care, not engage in law enforcement duties.

For these reasons, Section 1137, and related statutory provisions in the Immigration
Reform and Control Act of 1986 (IRCA), include important protections designed to minimize
this deterrent effect. Section 1137 exempts Medicaid emergency medical care from the
verification requirements. Therefore, any alien seeking only treatment for an emergency
medical condition does not have to disclose identifying information. In addition, the provisions
in IRCA establishing the SAVE program prohibit the Immigration and Naturalization Service
(INS) from using any information gathered through the SAVE program for enforcement
purposes (e.g., deportation). That section states "[the SAVE system] shall not be used by the
[INS] for administrative (noncriminal) immigration enforcement purposes and shall be
implemented in a manner that provides for verification of immigration status without regard to
the sex, color, race, religion, or nationality of the individual involved." (see Tab 8)

NAPH recommends that rather than develop a new verification system under the Act,
the Attorney General and INS continue operation of the SAVE system and issue regulations -
ensuring any necessary changes to the SAVE system as might be required under the Act are
made. This approach would be the optimal way of ensuring that the regulations elicit and
exchange information in a "form and manner" consistent with Section 1137. Should the
Attorney General and INS discontinue the SAVE system and implement a new verification
system, NAPH urges that the protections of Section 1137 be included in the
implementing regulations. ' ?

In addition to the requirement that states establish verification systems, the Act directs
states to furnish the INS with "the name and address of, and any other identifying information
on, any individual who the state knows is unlawfully in the United States." Section 404(b).
NAPH is concerned that this requirement will be read as requiring public hospital officials to
disclose to the INS any information they might obtain through care and treatment of patients.
For all the reasons set out above, we maintain as a matter of sound health policy that public
hospitals should not be required to conduct verifications of immigration status. We urge the
Administration to clarify that public hospitals are not required to disclose identifying
information to the INS. '
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shall provide such’ Information and assist-

ance as the Commissioner deems .necessary

to enable the Commissioner to comply with

this section.

(b} STUDY AND REPORT.—

(1) IN cENgrRal.—The Commissioner shall
conduct a study and issue a report to Con-
gress which examines different methods of
{mproving the social security card applica-
tion process.

(2) ELEMENTS OF STUDY.—The study shatl
include an evaluation of the cost and work
load implications of issuing a counterfeit-re-
sistant soclal security card for all individ-
uals over a 3-, 5-, and 10-year period. The
study shall also evaluate the feasibility and
cost Implications of imposing a user fee for
replacement cards and cards Issued to indi-
viduals who apply for such a card prior to
the scheduled 3-, 5-, and 10-year phase-in op-
tiong.

(3) DISTRIBUTION OF REPORT.—The Commis-
gloner shall submit copies of the report de-
scribed in this subsection along with a fac-
simile of the prototype card as described in
subsection (a) to the Committees on Ways
and Means and Judiciary of the House of
Representatives and the Committees on Fi-
nance and Judiciary of the Senate within 1
year after the date of the enactment of this
Act.

SEC. 112. MODIFICATIONS TO THE JOB OPPORTU.
NITIES FOR CERTAIN LOW.-INCOME
INDIVIDUALS PROGRAM.

Section 505 of the Family Support Act of
1988 (42 11.S.C. 1315 note) is amended—

(1) in the heading, by striking “demonstra-
tion™; .

{2) by stmkmg “demonstracion” each place

such terrn appears;

(3) in subsection (a), by striking “‘in each
of fiscal years' and all that follows through
*10” and inserting “shall enter 1nto agree-

. ments with";

(4) In subsection (b)(3), by striking “aid to
families with dependent children under part
A of title IV of the Social Security-Act’” and
inserting. ‘‘assistance under the program
funded part A of title IV Gf the Social Secu-
rity Act of the State in which the individual
resides’’; R

(5) In subsection (c)—

(A) 10 paragraph (1XC), by striking *‘aid to.

families with dependent children under title
1V of the Social Security Act” and inserting
“assistance under a State program funded
part A of title IV of the Social Security
Act™;

(B) In paragraph (2), by striking “aid to
famllies with dependent children under title
IV of such Act” and inserting ‘‘assistance
under a State program funded part A of title
IV of the Social Security Act';

(6) in subsection (d), by striking “job op-
portunities and basic skills training program
(as provided for under title IV of the Social
Security Act)” and inserting ‘‘the State pro-
gram funded under part A of title IV of the
Social Security Act”; and

(7T by striklng subsections (e) through (g)
and inserting the following:

‘(e) AUTHORIZATION OF APPROPRIATIONS.—
For the purpose of conducting projects under
this section, there is authorized to be appro-
priated an amount not to exceed $25,000.000
for any fiscal year.”

SEC. 113. SECRETARIAL SUBMISSION OF LEGIS-
LATIVE PROPOSAL FOR TECHNICAL
AND CONFORMING AMENDMENTS,

Not later than %0 days after the date of the
enactment of this Act, the Secretary of
Health and Human Services and the Commis-
stoner of Social S8ecurity, in consultation, as
approprlate, with the heads of other Federal
agencies, shall submit to the appropriate
committees of Congress a legislative pro-
posal proposing such technical and conform-
ing amendments as are necessary to bring

f
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the law into conformity with the policy em-
bodied in this title.
SEC. I14. ASSURING MEDICAID COVERAGE FOR
LOW-INCOME FAMILIES.

(a) IN GENERAL.—TItle XIX is amended—

(1) by redesignating section 1931 as section
1932; and

{2) by inserting after section 1930 the fol-
lowing new section:

“ASSURING COVERAGE FOR CERTAIN LOW- .
INCOME FAMILIES

“SEC. 1931, (a) REFERENCES TO TITLE IV-A
ARE REFERENCES TO PRE-WELFARE-REFORM
PROVISIONS.~Bubject to the succeeding pro-
visions of this section, with respect to a
State any reference in this title (or any
other provision of law in relation to the op-
eration of this title) to a provision of part A
of title IV, or a State plan under such part

C(or a provision, of such a plan), including in-

come and resource standards and income and
resource methodologies under such part or
plan, shall be considered a reference to such
a provision or plan as in effectias of July 16,
1996, with respect to the State.

© *(b) AFPPLICATION OF PRE-WELFARE-REFORM
ELIGIBILITY CRITERIA.—

“(1) IN GENERAL.—For purposes of this
title, subject to paragraphs (2) and (3), in de-
termining elxgibihty for medical assist-
ance—

*{A) an indlvidual shall be treated as re-
cefving aid or assistance under a State plan
dpproved under part A of title IV only If the
Individual meets—

(1) the income and resource standards for
determining eligibility under such plan, and

“(i1) the eligibility requirements of such
plan under subsections {a) through (¢) et‘ sec-
tion 406 and section 40%(a),
as In effect as of July 16, 1996; and

*(B) the income and resource methodolo-
gies under such plan as of such date shall be
used in the determination of whether any in-
dividual meets income and resource stand-

., ards under such plan.

“(2) STATE OPTION.—For purposes of apply-

ing this section, a State— |
*(A) may lower its income standards appli-

cable with respect to part A of title IV, but .

not below the income standards appiicable
under its State plan under such part on May
1. 1988;

“(B) may increéase income or resource
standards under the State plan referred to In
paragraph (1) over a period (beginning after
July 16, 1996) by a percentage that does not
exceed the percentage increase In the
consumer price index for all urban consum-
ers (all items; U.S. city average) over such
period; and

“(C) may use income and resource meth- R

odologies that are iess restrictive than the
methodologies used under the State plan
under such part as of July 16, 1996.

*4(3) OPTION TO TERMINATE MEDICAL ASSIST-
ANCE FOR.FAILURE TO MEET WORK' REQUIRE-
MENT,—

"% *(A) INDIVIDUALS RECEIVING CASH ASSIST-

ANCE UNDER TANP.—In the case of an Individ-
ual who—
‘(1) is receiving cash assistance under a

‘State program funded under part A of title

v, .

“{li) is eligible for medical . assistance
under this title on a basis not related to sec-
tion 1902(1, and -

- “(if1) has the cash assistance under such
program terminated pursuant to section
40T(e)(1)(B) (as In effect on or after the wel-

fare reform effective date) because of refus--

- ing to work,

the State may terminate such individual's
eligibllity for medical assistarnce under this
title until such time as there no longer ls a
basis for the termination of such cash assist-
ance because of such refusal.
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*{B) EXCEPTION FOR CHILDREN.—Subpara-
graph (A} shall not be construed as permiz-
ting a State to terminate medical assistance
for a minor child who is not the head of a
household receiving assistance under o State
program funded under part A of title IV,

“{c) TREATMENT FOR PURPOSES OF.TRANSI-
TIONAL COVERAGE PROVISIONS =

‘(1) TRANSITION IN THE CASE OF CHILD SUP-
PORT COLLECTIONS.—The provislons of section
406(h) (as in effect on July 16, 1996) shall
apply, in relation to thig titie, with respect
to individuals (and families composed of in-
dividuals) who are described in subsection
(bX1)A), In the same manner as they applied
before such date with respect to individuais
who became ineligible for aid to families
with dependent children as a result {wholly
or partly) of the collection of child or spous-
al support under part D of titie IV.

*(2). TRANSITION IN THE CASE OF EARNINGS
FROM EMPLOYMENT.—For continued medical
asgistance in the case of individuals (and
familles composed of individuals) described
in subsection (bX1XA) who would otherwise
become ineligible because of hours or income
from employment, see sectiong 1925 and
1902¢e (1),

*(dy WAIVERS.—~In the case of a waiver of a
provision of part A of title IV in effect with
respect’ to a State as of July 16, 19898, or
which Is submitted to the Secretary before
the date of the enactment of the Personal
Responsibility and Work Opportunity Rec-
onciliation Act of 1996 and approved by the
Secretary on or before July 1, 1997, {f the -
walver affects eligibility of indfviduals for
medical assistance under this title, such
waiver may (but need not) continue to be ap-
plied, at the option of the State, in relation

. to this title after the date the walver would

otherwise expire,

‘‘{e) STATE OPTION TO USE 1 APPLICATION
ForM.~Nothing in thig section, or part A of
title IV, shall be construed as preventing a
State from providing for the same applica-
tion form for asslstance under a State pro-
gram funded under part A of title IV (on or
after the welfare reform effective date) and
for medical assistance under thls title.

. *"(f) ADDITIONAL RULES OF. CONSTRUCTION.—

(1) Wlith respect to the reference in sec-
tion 1902(a)}5) to a State plan approved under
part A of title IV, a State may treat such
reference as a reference either to a State
program funded under such part (as in effect
on and after the welfare reform effective .
date) or to the State plan under this tltle.

*“{2) Any reference in section 1902(a)(55) to
a State plan approved under part A of title
IV shall be deemed a reference to a St’.ace
program funded under such part.

“{3) In applying section. 1903(0), the applica-
ble income limitation otherwlse determined
shall be subject to increase in the same man-
ner as income ‘or resource standards of a
State may be Increased under subsection
(Y(2XB). )

*(g) RELATION TO OTHER PROVISIONS.—The
provisions of this section shalf apply not-
withstanding any other provision of this Act.

“(h) TRANSITIONAL INCREASED FBDERAL

. MATCHING RATE FOR INCREASED ADMINISTRA-

TIVE COSTS,~.

(1) IN CENERAL.—Subject to the succeed-
ing provisions of this subsection, the Sec-
retary shall provide that with respect to ad-
ministrative expenditures described in para-
graph (2) the per centum specifled in section
1903¢a)(7) shall be Increased to such percent-
age as the Secretary specifies.

“{2) ADMINISTRATIVE EXPENDITURES DE-
SCRIBED.—The administrative expenditures
described in this paragraph are expenditures .
described in section 1903(a)}7) that a State |
demonstrates to the satisfaction of the Sec-
retary are attributable to administrative
costs of eligibility determinations that (but-
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for the enactment of this section) would not
he incurred.

(3 LAMITATION . -—The total amount of ad-
ditional Federal funds that are expended as a
resuls of the application of this subsection
for the period beginning with fiscal year 1997
and ending with fiscal year 2000 shail not ex-

- ceed $500,000,000. In applying this paragraph,

the Secretary shall ensure the equitable dis-

s tribution of additional funds among the

States. B

(4) TIME LIMITATION.—This subsection
shall only apply with respect to a State for
expenditures incurred during the first 12 cal-
endar quarters in which the State program
funded under part A of title IV (as in effect
on and after the.welfare reform efrecmve

- -date) is in effect.’

“(l) WELFARE REFORM EFFECTIVE DATE.—In
this section, the term ‘welfare reform effec-

tlve date’ means the effective date., with re- -

spect to a State, -of.title I of the Personal Re-~
sponsibility and Work Opportunity Rec-
oncillation Act of 1996 (as specifled in sec-
tion 116 of such Act).”.

(b) PLAN AMENDMENT. Section 1902(a) (42
U.8.C. 13%6a(a)) I1s amended—

(1) by striking “*and” at the end of para-

© graph (81),

(2) by striking the period at the end of
paragraph (62) and Inserting **; and”, and

(3) by inserting after paragraph (62) the fol-
lowing new paragraph:

(63} provide for administration and deter-
minations of eligibility with respect to indi-
viduals who are (or seek to be) eligible for

~medical assistance ba.sed on the apphcation

of section 1931.".

(c) EXTENSION OF WORK TEA.NSI’I‘ION PROVI-
SIONg.—-Sections 1902(e)(1X(B) and 1925(f) (42
U.S.C. 13%a(eX1)B), 139%r-6(f)) are each
amended by striking 1998 and inserting
#2001,

. {d) ELIMINATION OF REQUIREMENT OF MinI-
MUM AFDC PAYMENT. LEVELS.—({1) Section

1902(c) (42 U.S.C. 13%6a(c)) ls amended by

striking “if—" and all that follows and in-
serting the followlng: “'if the State requires
individuals described in subsection (IX1) to
apply for assistance under the State program
funded under part A of title IV as a condition
of applying for or recelving medical assist-
ance under this title.”

(2) Section 1903(1) (42 U.8. C. 1396b(i)) is
amended by striking paragraph (9).
SEC. 115, DENIAL OF ASSISTANCE AND BENEFITS

FOR CERTAIN DRUG-RELATED CON- .

VICTIONS.

(a) IN GENERAL.—An individual convicted
(under Federal or State law) of any offense
which is classified as a felony by the law of
the jurisdiction invoived and which has as an
element, the possession, use, or distribution
of a controlled substance (as deflned in sec-
tion 102(8) of the Controlled Substances Act
(21 U.8.C. 802(6))) shall not be eligible for—

(1) assistance under any State program
funded under part A of title IV of the Soclal
Security Act, or

(2) beneflts under the food stamp prog'ram
(as defined in section 3(h) of the Food Stamp
Act of 1977) or any State program carried out
under the Food Stamp Act of 1977.

(b) EFFECTS ON ASSISTANCE AND BENEFITS
FOR OTHERS.—~

(1) PROGRAM OF *r‘gxmcmnv ASSISTANCE FOR
NEEDY FAMILIES.—The amount of asgistance
otherwise required to be provided under a
State program funded under part A of title
IV of the Social Security Act to the family

- members of an individual to whom sub-

section (a) applies shail be reduced by the
amount which would have otherwise been
made available to the Individual under such
part.

(2) BENEFITS UNDER THE FOOD STAMP ACT OF

‘19m.~-The amount of benefits otherwise re-

quired to be provided to a householc} under
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the food stamp program (as defined in sec-
tion 3(h) of the Food Stamp Act of 1997), or
any State program carried out under the
Food Stamp Act of 1977, shall be determined
by considering the individual to whom sub-
section (a) applies not to be a member of
such household. except that the income and
resources of the individual shall be consid-
ered to be income and resources of the house-
hold.

{c) ENFORCEMENT.—A State that has not
exercised its authority under subsection
(d)}1)(A) shall require each individual apply-
ing for assistance or benefits referred to in
subsection (a), during the application proc-
es8, to state, In writing, whether the individ-
ual, or any member of the household of the
individual. has been convicted of a crime de-
scribed In subsection (a).

(d) LIMITATIONS,—

(1) STATE ELECTIONS.— )

(A) Opt OUT.—A Btate may, by specific ref-
erence in a law enactéd after the date of the
enactment of this Act, exempt any or all in-
dividuals domiciled in the State from the ap-
plication of subsection (a).

(B) LIMIT PERIOD OF PROHIBITION.—A State
may, by law enacted after the date of the en-
actment of this Act, limit the period for
which subsection (a) shall apply to any or all
Individualis domiciled in the State.

{2) INAPPLICABILITY TQ CONVICTIONS OCCUR-
RING ON OR BEFORE ENACTMENT.—Subsection
(a) shall not apply to convictions occurring
on or before the da.te of the enactment of
this Act.

(o) DEFINITIONS OF STATE.—For purposes of
this section, the term '‘State” has the mean-
ing given it—

(1) in section 415(5) of the Social Security

Act, when referring to assistance provided
under a State program funded under part A
of title IV of the Social Security Act, and

(2) in section 3(m) of the Food Stamp Act

of 1977, when referring to the food stamp pro- *

gram (as deflned in section 3(h) of the Food
Stamyp Act of 1977) or any State program car-
ried out under the Food Stamp Act of 1977.

. (f) RULE OF INTERPRETATION.~-Nothing in

this section shall be construed to deny the-

following Federal benefits:

(1) Emergency medical services under title

XIX of the Social Security Act.
(2) Short-term, noncash, in-kind emer-
gency disaster relief. .

(NA) Public health assistance for immuni-

zations

(B) Public heaith assistance for testing and
treatment of communicable diseases If the
Secretary of Health and Human Services de-
termines that it i3 necessary to prevent the
spread of such disease.

(4) Prenatal care.

(5) Job training programs.

(6) Drug treatment programs,
SEC. 116. EFFECTIVE DATE; TRANSITION RULE,

(a) EFFECTIVE DATES.—

(1) IN GENERAL.—Except a3 otherwise pmf

vided in this title, this title and the amend-
ments made by this title shall take effect on
July 1, 1997,

(2) DELAYED EFFECTIVE DATE FOR CERTAIN
PROVISIONS.—Notwithstandlng any other pro-
vigion of this section, paragraphs (2), (3}, (4),
(5}, (8), and (10) of section 40%a) and section
411(a) of the Soclai Security Act (as added by
the amendments made by section 103(a) of
this Act) shall not take effect with respect

. to a State until, and shall apply only with
respect to conduct that occurs on or after, -

the later of—

(A) July 1, 1997; or

(B) the date that 13 6 months after the dat.e
the Secretary of Health and Human Services

 receives from the State a plan. described in

section 402(a) of the Soclal Security Act (as
added by such amendment).

JULY SU, 1990

{3) GRANTS TO OUTLYING AREAS.-~The

~amendments made by section 103(b) shail

take effect on October 1, 1996,

(4) ELIMINATION OF CHILD CARE PROGRAMS,—
The amendments made by section 103(¢c) shail
take effect on Octoher 1, 1996,

{§) DEFINITIONS APPLICABLE TO NEW CHILD
CARE ENTITLEMENT.—Sections 403{a)1)(C),
403(a)(1)}(D), and 419(4) of the Social Security
Act, as added by the amendments made by
section 103(a) of this Act, shall take effect on
October 1, 1996,

(b) TRANSITION RULES.—BEffective on the
date of the enactment of this Act:

(1) STATE OPTION TO ACCELERATE EFFECTIVE
DATE.—

(A) IN GENERAL.~If the Secretary of Health
and Human Services receives from a State a
plan described In section 402(a) of the Social
Security Act (as added by the amendment
made by section 103(a)(1) of this Act), then—

(iy on and after the date of such receipt—

(1) except as provided in clause (ii), this
title and the amendments made by this title
(other than by section 103(cy of this Act)
shall apply with respect to the State; and

(II) the State shall be considered an eligi-
ble State for purposes of part A of title IV of
the Social Security Act (as in effect pursu-
ant to the amendments made by such section
103(a)); and

(i1) during the period that begins on the
date of such receipt and ends on June 30,
1997, there shall remaln {n effect with respect
to the State—

(1) section 403(h) of the Social Security Act
(a8 in effect on September 30, 1995); and

(II).all State reporting requirements under
parts A and F of title IV of the Socfal Secu-
rity Act (as in effect on Saptember 30, 1995),
modified by the Secretary as appropriate,
taking into account the State program under
part A of title IV of the Sccial Security Act
(a8 in effect pursuant to the amendments
made by such section 103(a)).

(B} LIMITATIONS ON FEDERAL OBLIGATIONS. —

(1) UNDER AFDC PROGRAM.—The total obli-
gations of the Federal Government to a
State under part A of title IV of the Social
Security Act (as in effect on September 30,

-1995) with respect to expenditures in fiscal

year 1997 shall not exceed an amount equal
to the State family assistance grant.

(ii) UNDER TEMPORARY FAMILY ASSISTANCE
PROGRAM.—Notwithstanding section 403(a)(l)
of the Soclal Security Act (as in effect pur-
suant to the amendments made by section
103(a) of this Act), the total obligations of
the Federal Government to a 3tate under
such section 403(a)(1)—

(1) for fiscal year 1996, shall be an amount
equal to—

(aa) the State family assist;ance grang;

’ Amultipliad by

(bb) Yse of the number of days during the
period that begins on the date the Secretary
of Health and Human Services first receives
from the State a plan described in section
402(a) of the Social Security Act (as added by
the amendment made by section 103(a)(1) of
this Act) and ends on September 30, 1996; and
© (10 for fiscal year 1997, shall be an amount
equal to the lesser of—

(aa) the amount (If any) by which the
State family assistance grant exceeds the
total obligations of the Federal Giovernment
to the State under part A of title IV of the
Social Security Act (as in effect on Septem-
ber 30, 1995) with respect to expenditures ln
fiscal year 1997; or

.(bb) the State family assistance grant,
multiplled by %es of the number of days dur-
ing the period that begins on October 1, 1996,
or the date the Secretary of Health and

Human Services first recelves from the State

a plan described in section 402(a) of the So-
clal Security Act (as added by the amend-
ment made by section 103(a)(1) of this Act),
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U.8.C. 654) Is amended by inserting **and In-
dian tribes or triba} organizations (as defined
in subsections () and (1) of section 4 of the
Indian Self-Determination and Education
Assistance Act (25 U.8.C. 450b)” auer “law
enforcement officials'’.

(d)  CONFORMING AMENDMENT.—Subsection
{c) of section 428 (42 U.3.C. 628) i3 amended to
read as follows:

“(¢) For purposes of this section, the terms
‘Indian tribe’ and ‘tribal organization' shall
have the meanings glven such terms by sub-
sections (e) and (1) of section 4 of the Indian

Sslf-Determination and Education Asasist- -

ance Act (25 U.8.C. 450b)), respectively.”.
Subtitle H—Medical Support
SEC. 381. CORRECTION TO ERISA DEFINITION OF
MEDICAL CHILD SUPPORT ORDER.
(a) IN GENERAL.—Section 60%a)}(2)B} of the
Employee Retirement Income Security Act
of 1974 (29 U.S.C. 1169(a)(2)(B)) is amended—
(1) by striking *“issued by a cowrt of com-
petent jurisdiction'’; -
(2) by striking the period at the end of
clause (1) and inserting a comma; and
(3) by adding, after and below clause (H).
the following:

“if such judgment, decree, or order (1) is is- :

sued by a court of competent jurisdiction or
(I1) is 1ssued through an administrative proc-
ess established under State law and has the
force and effect of law under applicable State
law.”,

[0 EFFECTIVE DATE —

(1) IN GENERAL.—The amendments made by
this section shall take effect on the date of
the enactment of this Act.

(2) PLAN AMENDMENTS NOT REQUIRED UNTIL
JANUARY 1, 1997.--Any amendment to a plan
required to be made by an amendment made
by this section shall not be required to be
made before the lst plan year beginning on
or after January 1, 1997, 1f—

(A) during the period after the date before
the date of the enactment of this Act and be-
fore such 1st plan year, the plan is operated
in accordance with the requirements of the
amendments made by this section; and

(B) such plan amendment applies retro-

actlvely to the period after the date before:

the date of the enactment of this Act and be-
fore such 1st plan year.

A plan shall not be treated as faillng to be
operated In accordance with the provisions
of the plan merely because it operates in ac-
cordance with this paragraph..

SEC. 382 ENFORCEMENT OF ORDERS FOR

HEALTH CARE COVERAGE. *

Section 466(a) (42 U.8.C. 666(a)), as amended
by sections 315, 317, 323, 365, 368, 372, and 373
of this Act, is amended by inserting after
paragraph (18) the following new paragraph:

*(19) HEALTHE CARE COVERAGE.—Procedures
under which all child support orders enforced
pursuant to this pert shall include a provi-
sion for the health care coverage of the
child, and in the case in which a noncusto-
dlal parent provides such coverage and
changes employment, and the new employer
provides health care coverage, the State
‘agency shall transfer notice .of the provision
to the employer, which notice shall operate

te enrcll the child in the noncustedial par-

ent's .health plan, unless the noncust-odlal
parent contests the notice.”.

Subtitle I--Enhancing Responsibmty and
Opportunity for Non-Residential Parents
SEC. 391. GRANTS TO STATES FOR ACCESS AND

VISITATION PROGRAMS. -

Part D of title IV (42 U.8.C. 851—669),
amanded by section 353 of this Act, is amend-
ed by adding at the end the.following new
section:

“SEC. 489B. GRANTS TO STATES FOR ACCESSMD
VISITATION PROGRAMS.

“(a) In GENERAL.—The Adnnnistration for

Children and Families. shall make grants
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under this section to enable States to estab-
Hsh and administer programs to support and
facilitate noncustodial parents’ access to and
vigitation of their children, by means of ac-
tivities Including mediation (both voluntary
and mandatory), counseling, education, de-
velopment of parenting plans, visitation en-
forcement (including monitoring, super-
vision and neutral drop-off and plckup), and
development of guidelines for visitation and
alternative custody arrangements. -

“(h) AMOUNT OF GRANT.—The amount of ‘

the grant to be made to a State under this
section for a flscal year shall be an amount
equal to the lesger of—

(1) 90 percent of State expenditures dur-
ing the fiscal year for activities described in
subsection (a); or

*(2) the allotment of the State under sub-
section (¢) for the fiscal year. ..

. (€} ALLOTMENTS TO STATES.—

*(1) IN GENERAL.—The allotment of a State
for a fiscal year i3 the amount that bears the
same ratio to 310,000,000 for grants under this
section for the flascal year as the number of
children in the State living with only 1 bio-

logical parent bears to the total number of -
such children in all States.

“(2) MINIMUM ALLOTMENT.—The Adminis-
tration for Children and Familles shall ad-
just allotments to States under paragraph (1)
as necessary to ensure that no State is allot-
ted less than—

- Y A) $50,000 for fiscal yes.r 1997 or 1998; or
*(B) $100,000 for any succeeding fiscal year.
*'(d) NO SUPPLANTATION OF STATE EXPENDI-

TURES FOR SIMILAR ACTIVITIES.—A State to

which a grant 1s made under this section

may not use the grant to supplant expendi-
tures by the State for activities specified in
subgection (a), but shall use the grant to sup-
plement such expenditures at a level at least
equal to the level of such expenditures for

-, fiscal year 1995.

‘{e) STATE ADMINISTRATION.—Each State

to which a grant is made under this section—:'
(1) may administer State programs fund- .
ed with the grant, directly or through grants.

to or contracts with courts,. local public
agencies, or nonprofit private entities;

*(2) shall not be required to operate such
programs on a statewide basis;and .

*(3) shall monitor, evaluate, and report on

such programs In' accordance with regula- .

tions prescrlbed by the Secretary.”.

Subtitle J—Effective Dates and Conformlng
Amendments

SEC, 308, EFFECTIVE DATES AND CONFORMING
AMENDMENTS.

(a) IN GENERAL.—ExXcept as otherwise gpe-*
cifically provided (but subject to subsections
(b) and ()}~

(1) the provisions of this title requiring the
enactment or amendment of State laws
under ‘section 466 of the Social Sscurity Act,
or revision of State plans under section 454
of such Act, shall be effective with respect to
periods beginning on and &Iter QOctober 1,
1996; and

(2) all other provisions of this.title shall
become effective upon the date of the enact-
ment of this Act.

(b) GRACE PERIOD FOR | STATE“ LAW
CHANGES.—The provisions of this title shall
become effective with respect to a State on
the later of— =

(1) the date specified in this title, or

(2) the sffective date of laws enacted by the

.. - legislature of such State implementing such
. provisions,

but In no event later than the 1st day of the
1st calendar quarter beginning after the
close of the 1st regular session of the State .
legislature that begins after the date of the
enactment of this Act: For purposes of the

-previous sentence, in the case of a State that.
. has a 2.year legiglaaive gession, each year of
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such session shall be deemned to be a separate
regular session of the State legisiature.

(¢} GRACE PERIOD FOR STATE CONSTITU-
TIONAL AMENDMENT.—A State shall not. be
found out of compliance with any require-
ment enacted by this title if the State {3 un-
able to so comply without amending the
State constitution until the earlier of— -

(1) 1 year after the effective date of the
necessary State constitutional amendment;
or .
(2) 5 years after the date of the enactment

‘of this Act,

(d) CONFORMING AMENDMENTS. —

(1) The following provisions are amended
by striking ‘“absent’ each place it appears
and inserting “‘noncustodial’’:

(A) Section 451 (42 U.8.C. 651).

(B) Subsections (a)1), @X}8). (a)10)E),
(a)(lO}(F), (), and (h) of section 452 (42 U.8.C.

(G} Section 453(f) (42 U.S. c. 653(0)
(D) Paragraphs (8), (13), and (Z1XA) of sec-

‘tion 454 (42 U.8.C. 654).

(E) Section 455(e)(1) (42 U.S.C. 855(e)(1)).

(F) SBection 458(a) (42 U.S.C. 658(a)).

(G) Subsections (a), (b), and {¢) of section
463 (42 U.8.C. 863). )

(H) Subsections (a8)3¥A), @YX3XC). @)6),
and (a}BXB)Xil), the last sentence of sub-
section (a), and subsections (b)}1}, (bX3XB).
(DXBXB)(1), (bX}8XAX). (bX9), and (&) of sec-
tion 468 (42 U.8.C, 666).

(2) The following provisions are amended
by striking ‘“‘an absent” each place it ap-

. pears and inserting *‘a noncustodial’’:

(A) Paragraphs (2) and (3) .of section 453(c)

(42 U.8.C. 663(c)).

(B) Subparagraphs (B) and (C) of section
454(9) (42 U.8.C, 654(9)).

(C) Bectlon 456(a)(3) (42 U.8.C. 656(a)(3)).

(D) Subsectlons (a)3)}A), (a)6), (a)}8XBX1).
(O3UA), and (0YAXB) of section 466 (42
U.B.C. 666).

(E) Paragraphs (2) and @) of section 469(b) L

(42 U.8.C. 66%Db)).
TTTLE IV--RESTRICTING WELFARE AND
PUBLIC BENEFITS FOR ALIENS
SEC. 400. STATEMENTS OF NATIONAL POLICY
CONCERNING WELFARE AND IMMI-
GRATION. -

The Congress makes the following state-
ments concerning national policy with re-
spect. to welfare and immigration:

(1) Self-aufficiency has been a basic prin-
ciple of United States immigration law since
this country’s earliest immigration atatutes. .

(3) It continues to be the immigranion pol-
icy of the United States that—

(A) aliens within the Nation’s borders not
depend on public resources to meet their
needs, but rather rely on their own capabili-
ties and the resources of their familles, their
sponsors, and private organizations, and

(B) the avallability of public benefits not
constitute an incentive for irnmigration to

‘the United States.

(8) Despite the principle of self-sufficiency, .
aliens have been applying for and receiving
public benefits from Federal, State, and
local governments at increasing rates. .

(4) Current ellgibility rules.for public as-
sistance and unenforceable financial support
agreements have proved wholly incapable of
assuring that individual aliens not burden‘
the public benefits syatem.

(6) It i3 & compelling government interest
to enact new rules for eligibility and spon-
sorship agreements {n order to assure that
aliens be gelf-reliant in accordance with na-
tional immigration policy.

(6) It 1s a compelling government interest
to remove the incentive for illegal immigra- -
tion provided by the avanabulty of public

‘benefits.

(7} With respect to the State authority to
make detsrminations concerning the eligl-
bility of qualified allens for public benefits
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In this title, a State that chooses to follow
the Federal classification in determining the
eligibflity of such allens for public assist-
ance shall be considered to have chosen the
least restrictive means avatlable for achiev-
ing the compelling governmental interest of
assuring that aliens be self-reliant ln accord-
ance with national immigration policy.

Subtitle A—Eligibility for Federal Beneflts

SEC. 401. ALIENS WHO ARE NOT QUALIFIED
ALIENS INELIGIBLE FOR FEDERAL

PUBLIC BENEFITS.
(a) IN GENERAL.—Notwithstanding any

other provision of law and except as provided
in subsection (b), an alien who is not a quali-
fled allen (as defined in section 431) is not el-
igibie for any Federal publlc benefit (as de-
flned in subsection (¢)).

(b} EXCEPTIONS. —

(1) Subsection {a) shall not apply with re-
spect to the following Federal public bene-
fits:

(A) Medical assistance under title XIX of
the Soclal Security Act (or any successor
program to such title) for care and services
that are necessary for the treatment of an
emergency medical condition (as defined in
section 1903(v)(3) of such Act) of the ailen in-
volved and are not reiated to an organ trans-
plant procedure, if the allen involved other-
wise meets the eligibility requirements. for
medical assistance under the State plan ap-
proved- under such title (other than the re-
quirement of the receipt of ald or assistance
under title IV of such Act, supplemental se-
curity income benefits under title XVI of
such. Act, or a- Smte supplemenca.ry pay-
ment).

(B) Short-term. non-cash, in kind emer-

gency disaster relief.

{C) Public health assistance (not including
any assistance under title XIX of the Social
Security Act) for immunizations with re-
spect to immunizable diseases and for test-
ing and treatment of symptoms of commu-
nicable diseases whether or not such symp-
toms are caused by & communicable disease.

(D) Programs, servicea, or assistance (such
as soup kitchens, crisis counseling and inter-
vention, and short-term shelter) specified by
the Attorney General, in the Attorney Gen-
eral’s sole and unreviewable discretion after
consultation with appropriate Federal agen-
cles and departments, which (i) deliver in-
kind services at the community level, In-
cluding through public or private nonprofit

agencies; {il) do not condition the provision’

of assigtance, the amount of assistance pro-
vided, or the cost of assistance provided on
the individual recipient’'s income. or re-
sources; and (i11) are necessary for the pro-
tection of life or safety.

(E) Programs for housing or community
development assistance-or financlal assist-
ance administered by the Secretary of Hous-
ing and Urban Development, any program
under title V of the Housing Act of 149, or
any assistance under section 306C of the Con-
solidated Farm and Rural Development Act,
to the extent that the alien is recelving such
a benefit on the date of t.he enactment ‘of
this Act.

(2) Subsection (a) shall pot apply w any
beneflt payabie under title I of the Social
Security Act. to an -allen who is lawfully
present in the United States a3 deterrnined
by the Attorney General, to any Demefit if
nonpayment of such. benefit would con-
travene an international agreement de-
scribed In section 233 of the Social Security
Act, to any benefit if nonpayment would be
contrary to section 202(t) of the Soclal Secu-

rity Act, or to any bensfit payable under.

title II of the Social Security Act to which
entitlemnent is based on.an application filed
in or before the month in which this Act be-
comes faw.
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(c) FEDERAL PUBLIC BENEFIT DEFINED.—

(1) Except as provided in paragraph (2), for
purposes of this title the cerm “Federal pub-
li¢ benefit’”” meang—

(A} any grant, contract, lcan professional
license, or commercial llcense provided by

an agency of the United States or by appro-
_ priated funds of the United States; and ’

(B) any retirement, welfare, health, dis-
ability, public or assisted housing, .post-
zecondary education, food assistance, unem-
ployment benefit, or any other similar bene-
fit for which payments or assistalce are pro-
vided to an individual. household, or family
eligibility unit by an agency of-the United
States or by appropriated funds of the Unit-
ed States,

(2) Such term shall not apply—

(A) to any contract, professional license, or
commercial license for a nonimmigrant
whose visa for entry is related to such em-

ployment in the United States; or

(B) with respect to benefits for an allen
who as a work authorized nonimmigrant or
as an alien lawfully admitted for permanent
residence under the Immigration and Nation-
ality Act quallfied for such benefits and for
whom the United States under recliprocal
treaty agreements Is required to pay bene-
fits, as determined by the Attorney General,

after consultation with the Secretary of

State.

SEC. 402. LIMITED ELIGIBILITY OF QUALIFIED
ALIENS FOR CERTAIN FEDERAL
PROGRAMS.

(a) LIMITED ELIGIBILITY FOR SPECIFIED FED-
ERAL PROGRAMS,— .

(1) IN GENERAL.--Notwithstanding any
other provision of law and except as provided
in paragraph (2), an alien who is a qualified
allen (as defined in section 43I) is not eligible
for any specified Federal program (as deflned
in paragraph (3)).

(2) EXCRPTIONS . —~

(A) TIME-LIMITED EXCEPTION FOR REFUGEES
AND ASYLEES.—~Faragraph (1) shall not apply
to an alien until 5 years after the date-—

(i) an alien i{s admitted to the United
States as a refugee under section 207 of the
Immigration and Nationality Act;

(11) an alien is granted asylum under sec-
tion 208 of such Act; or

(1) an slien's deportation s withheld
under section 243(h) of such Act.

(B) CERTAIN PERMANENT RESIDENT ALIENS,—
Paragraph (1) shall not apply to an allen
who-—

() is 1awfully admitted to the United
States for permanent residence under the
Immigration and Nationality Act; and

(11X1) has worked 40 qualifying quarters of
coverage as defined under title II of the So-
cial Security Act or can be credited with

such quallfying quartera as provided under’

section 435, and (II) in the case of any such
qualifying quarter creditabie for any period
beginning after December 31, 1996, did not re-
ceive any Federal means-tested public bene-

_fit (as provided under section 403) durmg any

such period.

(C) VETERAN AND ACTIVE DUTY EXCEPTION.—
Paragraph (1) shall not apply to an alien who
is lawfully residing in any State and is— -

(1) a veteran (as defined in'section 101 of
title 38, United States Code) with a discharge
characterized as an honorable discharge and
pnot on account of alienage,

(1i) on active duty (other than active duty
for training) in the Armed Forces. of the
United States, or =~ .

(ii1) the spouse or unmarried dependent
child of an {ndividual described in clause (1)
or (i1).

(D) TRANSITION FOR ALIENS CURRENTLY RE-
CEIVING BENEFITS.~—

(1) 8381, —

(I) IN GENERAL.—With respect to the speci-
fled Federal program described in paragraph
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{3)(A), during the period beginning on the

date of the enactment of this Act and ending .

on the date which is | year after such date of
enactrent, the Commigsioner of Social Se-
curity shall redetermine the eligibility of
any indlvidual who {s receiving beneflts
under such program as of the date of the n-
actment of this Act and whose eligibility for
such benefits may terminate by reason of the
provisions of this subsection.

(I1) REDETERMINATION CRITERIA.— WIith re-
spact to any redetermination under sub-

clause (I}, the Commissloner of Social Secu- "’

rity shall apply the eligibility criteria for
new applicants for benefits under such pro-
gram.

(II) GRANDFATHER PROVISION.—The provi-
sions of this subsection and the redetermina-
tion under subclause.(l), shall only apply
with respect to the benefits of an individual
described in subclause (I) for months begin-
ning on or after the date of the redetermina-
tion with respect to such individual.

(IV) NOTICE.—Not later than March 31,
1997, the Commissloner of Social Security
shall notify an {ndividual described in sub-
clause (I) of the provisions of this clause.

(11} FOOD STAMPS.—

(1) IN GENERAL.—W{th respect to the speci-
fled Federal program described in paragraph
(3XB), during the period beginning on the
date of enactment of this Act and ending on
the date which {3 1 year after the date of en-
actment, the State agency shall, at the time
of the recertification, recertify tha eligi-
bility of any individual who i3 receiving ben-

. eflts under such program as of the date of en-

actment of this Act and whose eligibility for
such bepefits may terminate by reason of the
provisions of this subssction.

(II) RECERTIFICATION CRITERIA~With re-

. spect to any recertification under subclause

(I), the State agency.shall apply the ellgi-
bility criteria for applicants for benefits

~under such program.

(III) GRANDFATHER PROVISION.—The provi-
sions of this subsection and the recertifi-
cation under subclause (I) shall only apply
with respect to the eligibility of an alien for
a program for months beginning on or after
the date of recertification, if on the date of

enactment of this Act the alien is lawfully .
residing in any State and is receiving bene-

fita under such program on such date of en-
actment, -

(3) SPECIFIED FEDERAL PROCRAM DEFINED.—
For purposes of this title, the term “speci-
fled Federal program’™ means any of the fol-
lowing:

(A) S8L-~The supplemental security in-
come program under title XVI of the Social
Security Act, including supplementary pay-
menta pursuant to an agreement for Federal
administration under section 1616(a) of the
Social Security Act and payments pursuant
to an agreement entered into under section
212(b) of Public Law 83-66.

(B) Foop STAMPS.~The food sr,a.mp pro-
gram as defined in section 3(h) of the Food
Stamp Act of 1977.

(b) LDMITED ELIGIBILITY FOR DESIGNATED
FEDERAL PROORAMS.—

(H In amm&.——Nocwithsmdmg a.ny
other provision of law and except as provided
in section 403 and paragraph (2), a Stdte is
authorized to determine the eligibility of an
alien who 18 a qualified alien (as defined in
section 431) for any designated Federal pro-
gram (a3 defined in paragraph (3)).

(2) EXCEPTIONS.—Qualiffed aliens under
this parsgraph shall be eligible for any des-
ignated Federal program.

(A) TIME-LIMITED EXCEPTION FOR REFUGEES
AND ASYLBES,~~

{1) An allen who ls admitted to the United
States as a refugee under section 207 of the
Immigration and Nationality Act until 5
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years after the date of an alien’s entry into
the United States.
({i) An alien who is granted asylum under

section 208 of such Act until 5 years after the

date of such grant of asylum.

(1) An alien whose deportation Is being
withheld under sectfon 243(h) of such Act
until 5 years after such withholding.

(B) CERTAIN PERMANENT RBSIDEN’!‘ ALIENS.~—
An alien who-

(1) is lawfully admitted to the Umted
States for permanent residence under the
Immigration and Nationality Act; and

(1)I) has worked 40 qualifying quarters of
_coverage as defined under title II of the So-
cial Security Act or can be credited with
such qualifying quarters as provided under
section 435, and (II) in the case of any such
qualifylng quarter creditable .for any period
beginning after December 31, 1896, did not re-
ceive any Federal means-tested public bene-
flt (as provided under section 403) during any
such period.

(C)} VETERAN AND ACTIVE DUTY EXCEPTION,—
An alien who is lawfully residing in any
State and 15—

(1) a veteran (as deﬂned in section 101 of.

title 38, United States Code) with a discharge

characterized as an honorable discharge and .

not on account of allenage,

(i1) on active duty (other than active duty
for training) In the Armed Forces of the
United States, or ,

({11} the spouse or unmarried dependent
child of an individual. described in clause (1)
or (ii).

(D) TRANSITION FOR THOSE CURRENTLY' RE-
CEIVING BENEFITS.—An alten who on. the date
of the enactment of this Act s lawfully re-
siding in any State and is recelving benefits
under such program on the date of the enact-
ment of this Act shall continue to be eligible
to receive such benefits until January 1. 1997.

(3) DESIGNATED FEDERAL PROGRAM DE-
FINED.—For purposes of this title; the term
“‘designated Federal program'’ mesns any of
the following:

(A) TEMPORARY ASSISTANCE FOR NEEDY FAM-
1LIES.~The programm of block grants to
States for temporary assistance for needy
families under part A of title IV of the Socla.l
Security Act..

{B) SOCIAL SERVICES BLOCK GRANT. -—'I'he'

* program of block grants to States for soclal
services under title XX of the Social Secu—
rity Act.

(C) MEDICAID.—A St-.at.e plan approved
under title XIX of the Social Security Act,
other than medical assistance described in
- section 401(b)(1)}(A).

SEC. 403. FIVE-YEAR LIMITED ELIGIBILITY OF
- § QUALIFIED ALIENS FOR FEDERAL
MEANS-TESTED PUBL!C_ BENEFIT.

(ay IN GENERAL.—Notwithstanding any
other provision of law and except as provided
in subsections (b), {(¢), and (d), an allen who
is a qualified alien (as defined in section 431)
and who enters the United States on or after
the date of the snactment of this Act is not
eligible for any Federal means-tested public
"benefit, for a period of five years beginning
on the date of the alien’s entry Into the
United States with a status within the mean-
ing of the term “qua&med alien"”.

[¢:)] EXCEPT’IONS.-—The limitation under sub-
section (a) shall not apply to the following
aliens:

(1) EXCEPTION
ASYLEES.—,

(A) An alien who 1s admit;t;ed to the United

FOR  REFUGEES AND

States as a refugee under section 207 of the .

Immigration and Nationality Act.

(B) An allen who i8 granted asylum undear
section 208 of such Act.

(C) An alisn whose deportation is being
withheld under section 243(h) of such Act.
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(2) VETERAN AND ACTIVE DUTY EXCEPTION,—
An alien who 13 lawfully residing ln any
State and is— -

(A) a veteran (as defined In section 101 of
title 38, United States Code) with a discharge
characterized as an honorable discharge and

_not on account of alienage,

{B) on active duty (other than active duty
for training) in the Armed Forces of the
United States, or

(C) the spouse or unmarried dependent
child of an {ndividual described in subpara-
graph (A) or (B).

(¢} -APPLICATION OF TERM FEDERAL MEANS-
TESTED PUBLIC BENEFIT,

(1) The limitation under subsection (a)
shall not apply to assistance or benefits
under paragraph (2).

(2) Assistance and benefits under this para-
graph are as follows: C )

* (A) Medical assistance described in section
401(bY(1)(A).

(B) Short-term, non-cash,
goncy disaster relief.

(C) Assistance or benefits under the Na-
tional School Lunch Act.,

(D) Assistance or benefits under the Child
Nutrition Act of 1966,

(E) Public health assistance {not including
any assistance under title XIX of the Social
Security Act) for immunizations with re-
spect to Immunizable diseases and for test-
ing and treatment of symptoms of commu-
pnicable diseases whether or not such symp-
toms are caused by a comumunicable disease.

-in-kind emer-

(F) Paymaents for foster care and adoption-

assistance under parts B and E of title IV of
the Social Security Act for a parent or a
child who would, in the absence.of subsection
(a), be eligible to have such payments made
on the child's behalf under such part, but

" only if the foster or adoptive parent (or par-

ents) of such child is & qualified a.lien (as de-
fined in section 431).
(G) Programs, services, or assistance (such

-as soup kitchens, crisis counseling and inter-

vention, and short-term shelter) specified by
the Attorney General, in the Attorney. Gen-
eral’s sole and unreviewable discretion after
consuitation with appropriate Federal agen-
cles and departments, which (i) deliver in-
kind services at the community level, -in-
cluding through public or private nonprofit
agencies; (11) do not condition the provision
of assistance, the amount .of assistance pro-
vided, or the cost of assistance provided on
the individual recipient's income or re-

sources; and (iil) are neceasary for the pro-:

tection of life or safety.

(H) Progra.ms of student assistance under
tities IV, V, IX, and X of the Higher Edu-
cation Act of 1965, and titles ITI, VI, 'and

" VIII of the Public Health Service Act.

(I) Means-tested programs ,under the Ele-
rr;ggcary and Secondary Education Act of
1

(J) Benefits under the Head Start Act.

(K} Benefits under the Job Training Part-
nership Act.

(d) SPECIAL RULE FOR REFUGBE AND EN-
TRANT ASSISTANCE FOR CUBAN AND HATTIAN

'ENTRANTS.~The limitation under subsection

{a) shall not apply to refugee and entrant as-
sistance activities, authorized by title IV of
the Immigration and Natlonality Act and
section 501 of the Refugee Education Assist-
ance Act of 1980, for Cuban and Halitian en-

. trants as defined {n section 501(eX2) of the

Refugee Education Assistance Act of 1980.
SEC. 404. NOFI‘IFICA’!‘ION AND !NFORMATION RE-
. PORTING.

(a) NO'I‘IFICA’I’ION.—Each Federal agency
that administers a program to which section
401, 402, or 403 applles shall, directly or
through the States, post information and
provide general notification to the public

.and to program recipients of the changes re-
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garding eligibility for any such program pur-
suant to this subtitle.

(b} INFORMATION REPORTING UNDER TITLE
IV OF THE SOCIAL SECURITY ACT.—Part. A. of
title IV of the Soclal Security Act is amend-
ed by inserting the following new section
after section 411:

“SEC. 411A. STATE REQUIRED TO PROVIDE CER-
. TAIN INFORMATION.

“Bach State to which a grant I8 made
under section 403 shall, at least 4 times an-
nually and upon request of the Irnmigration
and Naturalization Service, furnish the Im-
migration and Naturalization Service with
the name and address of, and other {dentify-

‘Ing information on, any individual who the

State knows is unlawfully {n the United
States.”.

(c) 88I.—S8ection 1631(9) of such Act (42
U.8.C. 1383(e)) {s amended—

(1) by redesignating the paragraphs (6) and
(7) inserted by sections 206(d}(2) and 206(D)(1)
of the Boclal Security Independence and Pro-
grams Improvement Act of 1994 (Public Law
103-296; 108 Stat. 1514, 1515) as paragraphs (7)
and (8), respectively; and

(2} b¥ adding at the end the-following new
paragraph: .

*{9) Notwithstanding any other provision
of law, the Commissioner shall, at least 4
times annually and upon request of the Im-
migration and Naturalization Service (here-
after in this paragraph referred to as the
‘Service’), furnish the Service with the name
and address of, and other identifying infor-
mation on, any individual who the Commis-
sloner knows is unlawfully in the United
States, and shall ensure that each agreement
entered into under section 1618(a) with a
State provides that the State shall furnish
such information at such times with respect
to any individual who the State knows {s un-
fawfully in the United States.”,

{d) INFORMATION REPORTING FOR HOUBING
PROGRAMS.~Title I of the United States
Housing Act of 1937 (42 U.8.C. 1437 et 5eq.) I8
amended by adding at the end the following
new saction:

“3RC. 27. PROVISION OF INFORMATION T0 LAW
ENFORCEMENT AND OTHER AGEN-
CIES, -

“Motwithstanding any other provision of
law, the Secretary shall, at least 4 times an-
nually and upon request of the Immigration
and Naturalization Service (hereafter in this
section referred to as the ‘Service’), furnish
the Service with the name and  address of,
and other identifying information on, any in-
dividual who the Secretary knows is unlaw-
fully in the United States, and shall ensure
that each contract for assistance entered
into under section 6 or 8 of this Act with a
public housing agency provides that the pub-
lic housing agency shall furnish such Infor-
mation at such times with regpect to any in-
dividual who the public housing agency
knows i3 unlawfully in the United States.”.

Subtitle B--Eligibility for State and Local

. Public Benefits Programs.
SEC. 411. ALIENS WHO ARE NOT -QUALIFIED
ALIENS OR NONIMMIGRANTS INELI.
GIBLE FOR STATE AND LOCAL -PUB-
LIC BENEFTTS. .

(&) IN GENERAL.—Notwithstanding any
other provision of law and except as provided
in subsections (h) and {d), an allen who-is
Dot~

1y a qua.ll{led alien (as deflned {n section
431),

(2) a nonlmmigrant under the Immigration
and Nationality Act, or

(3) en alien who is paroled into the United
States under section 212(d)(5) of such Act for
less than one year,
is not eligible for any State or local public
benefit (as defined in subsection (c)).

{b) EXCEPTIONS.—Subsection (a) shall not
apply with respect to the following State or
jocal public benefits:
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(1) Assistance for health care items and
services that are necessary for the treatment
of an emergency medical condition (as de-
fined in section 1903(vX(3) of the Sccial Secu-

rity Act) of the alien involved and are not re-,

lated to an organ transplant procedure.

(2) 'Short-term, non-cash, in-kind emer-
gency disaster relief.

(3) Public health assistance for 1mmumza-
tions with respect to immunizable diseases
and for testing and treatment of symptoms
of communicable diseases whether or not
such symptoms are caused by a commu-
.nicable dissase.

{4) Programs. services, or assistance {such
as soup kitchens, crisis counsellng and fnter-
vention, and short-term shelter) specified by
the Attorney General, In the Attorney Gen-
eral’s sole and unreviewable discretion after
consultation with appropriate Federal agen-
cies and departments, which (A) deliver in-
kind services at the community level, In-
ciuding through public or private nonprofit
agencies; (B) do not conditlon the provision
of assistance, the amount of assistance pro-
vided, or the cost of assistance provided on
the individual recipient’s [nocome or re-
sources; and (C) are necessary for the protec-
tion of life or safety.

(c) STATE OR" LOCAL PUBLIC BENEFIT DE-
FINED.—

(1) Except as provided {n paragraphs (2) and
3, for purposes of this subtitle the term
“State or local publlc benefit’’ means—

(A) any grant, contract, loan, professional
license, or commercial license provided by
an agency of a State or local government or
by appropriated funds of a State or local gov-
erpment; and .

(B) any retirement, welfare, health, dis-
ability, public or assisted housing, post-
secondary education, food assistance, unem-
ployment benefit, or any other similar bene-
fit for which payments or assistance are pro-
vided to an individual, household. or family
eligibility unit by an agency of a State or
local government or by appropriated funds of
a State or local government.

(2) Such term shall not apply—

(A) to any contract, professiogal license. or
commercial license for a nonimmigrant
whose visa for entry {3 related to such em-
ployment in the United States; or

(B) with respect to benafits for an allen -

who as a work authorized nonimmigrant or
as an alien lawfully admitted for permanent
residence under the Immigration and Nation-
ality Act qualified for such benefits and for
whom the United States under reciprocal
treaty agreements is required to pay bene-
fits, as determined by the Secretary of State,
after consultation mt;h the Attorney Gen-
eral. :
(3) Such term does not include any Federal
public benefit under section 4001(¢).

(d) STATE AUTHORITY TO PROVIDE FOR ELI-
GIBILITY OF ILLEGAL ALIENS FOR STATE AND
LOCAL PUBLIC BENEFITS.—A State may pro-

vide that an allen who is not lawfuily -

present in the United States is eligible for
any State or local pubiic benefit for which
such alien would otherwise be Ineligible
under subsection (a) only through the enact-

" ment of a State law after the date of the en--

actment of this Act which af{irmatlvely pro-
vides for such eligibility.

SEC. 412. STATE AUTHORITY TO LIMIT sucx-'

BILITY OF QUALIFIED ALIENS FOR

STATE PUBLIC BENEFTTS. .
(a) IN GENERAL.—Notwithstanding any
other provision of law and except as provided
Ln subsection (b), a State |s authorized to de-

termine the eligibility for any State public -
benefits of an alien who i3 a qualified alien
tas defined in section 431), a nonimmigrant’

under the Immigration and Nationallty Act,

or an allen who ls parofed into the United
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States under section 212(d)(5) of such Act for
less than one year.

{b) EXCEPTIONS.—Quallfied aliens under
this subsection shall be eligible for any State
publlc benefits.

A1) TIME-LIMITED EXCEPTION FOR REFUGEES
AND ASYLEES.—

(A) An alien who 8 admitted to the Unlted
States as a refugee under section 207 of the
Immigration and Nationality Act until 5
years after the date of an alien’s entry into
the United States.

(B) An allen who i3 granted a.sylum under
section 208 of such Act untii 5 years aiter the
date of such grant of asylum,

(C) An alien whose deportation is being
withheld under sectlon 243(h) of such Act
untll 5 years after such withholding.

(2) CERTAIN PERMANENT RESIDENT ALIENS —
An alien who—

(A) is lawfully admitted to the Unlted
States for permanent residence under the
Immigration and Nationallty Act; and

(BX1) has worked 40 qualifying quarters aof
coverage as defined under titie II of the So-

- gial Security Act or can be credited with

such qualifying quarters as provided under
section 435, and ({1) in the case of any such
qualifying quarter creditable for any period
beginning after December 31, 1996, did not re-
ceive any Federal means-tested public bene-
fit (as provided under section 403) during any
such period.

(3) VETERAN AND ACTIVE DUTY EXCEPTION.—
An alien who is lawfully resndmg in any
State and 8—

(A) a veteran (as defined In section 101 of
titie 38, United States Code) with a discharge
characterized as an honorabie discharge and
not on account of allenags,

(B) on active duty (other than active duty
for training) in the Armed Forces of the
United States, or

(C) the spouse or unmarried dependent
child of an individual described In subpara-
graph (A) or (B).

(4) TRANSITION FOR THOSE CURRENTLY RB-
CEIVING BENEFTTS.—An alien who on the date
of the enactment .of this Act i3 lawfully re-
siding in any State and 18 receiving benefits

on the date of the enactment of this Act

shall continue to be eligible to receive such
benefits untll January 1, 1997.
Subtitle C~-Attribution of Income and
: Affidavits of Support
SEC. 421. FEDERAL ATTRIBUTION OF SPONSOR’S
INCOME AND RESOURCES TO ALIEN.
(a) IN GENERAL.~Notwithstanding any
other provision of law, in determining the
eligibility and the amount of benefits of an
alien for any Federal means-tested public
benefits program (as provided under section
403), the income and resources of the allen
shall be deemed to include the following:
(1) The income and resources of any person
who axecuted an affidavit of support pursu-
ant to section 213A of she Immigration and

Nationality Act (as added by section 423) on ~

bahalf of such allen.

(2) The income and resources of the spouse
(if any) of the person.

_ (b) DURATION OF ATTRIBUTION PERIOD.
Subsection (a) shail apply with respect to an
alien until such time as the alien—

(1) achieves United States citizenship
through naturalization pursuant to chapter 2
of titie III of the Immigration and Nationai-
ity Act: or

(2)(A) has worked 40 qualifying quarters of
coverage as defined under title II of the So-
clal “8ecurity Act or can be credited with
such qualifying quarters as provided under
section 435, and (B) In the case of any such
qualifying quarter creditable for any period
beginning after December 31, 1896, dId not re-
ceive any Federal means-tested public bene-
fit (as provided under section 403) during any

‘such period.
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(¢y REVIEW OF INCOME AND RESQURCES OF
ALIEN UPON REAPPLICATION.—-Whenever an
alien 18 required to reapply for benefits
under any Federal means-tested public bene-
fits program, the applicable agency shall re-
view the income and resources attributed to
the allen under subsection (a).

{d)Y APPLICATION =
(1) If on the date of the enactment of this
Act, a Federal means-tested public benelits
program attributes a sponsor’s income and
resources to an allen in determining the
alien’s eligiblilty and the amnount of benefits
for an alien, this section shail apply to any
such determination beginning on the day
after the date of the enactment of this Act.

(2) If on the date of the enactment of this
Act, a Federal means-tested public benefits
program does not attribute a sponsor's in-
come and resources to an alien in determin-
ing the alien's eligibility and the amount of
benefits for an alien, this section shall apply
to any such determination beginning 180
days after the date of the enactment of this
Act.

SEC. 422. AUTHORITY FOR STATES TO PROVIDE
FOR ATTRIBUTION OF SPONSORS IN-
COME ' AND RESOURCES TO THE
ALIEN WITH RESPECT TO STATE
PROGRAMS.

(a) OPTIONAL APPLICATION TO STATE PRO-
araMs.~—Except as provided in subsection
(b), in determining the eligibility and the
amount of benefits of an alien for any State
public benefits (as defined in section 412(c)),
the State or political subdivision that offers
the benefits is authorized to provide that the
Income and rescurces of the alien shall be
deemed to include—

(1) the income and resources of any {ndi-
vidual who executed an affidavit of support
pursuant to section 213A of the Immigration
and Nationality Act (as added by section 423)
on behalf of such aiien, and
_(2) the income and resources of the spouse
(if any) of the individual.

(b) EXCEPTIONS.—Subsection (a) shall not
apply with respect to the following State
public benefits:

(1) Assistance described in section 411(b)(1),

(2) Short-term. non-cash, in-kind emer-
gency disaster rellef. ’

+(3) Programs comparable to assistance or
benefits under the National School Lunch
Act.

(4) Programs compamble to assistance or

benefits under the Child Nutrition Act of
1966.
(5) Public health assistance for immuniza-
tions with respect to immunizable dlseases
and for testing and treatment of symptoms
of communicable diseases whether or not
such symptoms arg caused by a commu-
nicable disease.

(6) Payments for foster care and adoption
assistance.

(73 Programs, services. or assistance (such
asg soup kitchens, crisis counseling and inter-
vention, and short-term sheiter) specifled by
the Attorney General of a State, after con-
gultation with appropriate agencies and de-

partments, which (A) deliver in-kind services

at the community level, including through
public or private nonprofit agencies; (B) do
not condition the provision of assistance, tho
amount of assistance provided, or the cost of
asgistance provided on the individual reclpl-
ent's income or resources; and (C) are nec-
essary for the protection of life or safety.

SEC. 423. REQUIREMENTS FOR SPONSOR'S AFFL-
DAVIT OF SUPPORT.

(a) IN GENERAL.~Title II of the Immilgra-
tion and Nationality Act is amended by in-
serting after sectlon 213 the fcllowlng new
section:
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“REQUIREMENTS FOR SPONSOR’S AFFIDAVIT OF
SUPPORT

“SEC. 213A. (a) ENPORCEABILITY.—{1) No af-
fidavit of support may be accepted by the At-
torney Genersl or by any consular officer to
establish that an alien is not excludable as a
publi¢ charge under section 212(a)4) unless
such affidavit {s exacuted as a contract—

“(A) which is legally enforceable agalnst
the sponsor by the sponsored alien, the Fed-
eral Government, and by any State (or any
political subdivision of such State) which
provides any means-tested public benefits
program, but not later than 10 years after
the alien last recelves any such benefit;

*(B) in which the sponsor agrees to finan-
clally support the allen, so that the alien
will not become a public charge; and.

‘*(C) in which the sponsor-agrees to submit -
to the jurisdiction of any Federal or State
court for the purpose of actions brought
under subsection (e}2).

'(2) A contract under paragraph (1) shall
be enforceable with respect to benefits pro-
vided to the alien until such time as the
alfen achieves United States citizenship
through naturalization pursuant to chapter 2
of title II1..

“(b) FORMS.~Not later than 90 days after
the date of enactment of this section, the At~ .
torney  General, In consultation with the

Secretary’ of State. and the- Secretary “of ~

Health and Human Services, shall formulate
an affidavit of support consistent with the
provisions of this section.

*(¢) REMEDIES.—Remedles available to en-
force an affldavit of support under this sec-
tion include any or all of the remedies de-
scribed in section 3201, 3203, 3204, or 3205 of
title 28, United States Code, as well as an
order for specific performance and payment
of legal fees and other costs of collection,
and include corresponding remedies avail-
able under State law. A Federal agency may
seek to collect amounts owed under this sec-
tion in accordance with the provisions of
subchapter II of chapter 37 of sitle 31, United
States Code.

‘“(d) NOTIFICATION OF CHANGE OF AD-
DRESS.~

‘(1) IN GENBRAL.—~The sponsor shall notify
the Attorney Genersal and the State {n which
the sponsored alien s currently resident
within 30 days of any change of address of
the sponsor during the penod specmed in
subsection (a)2).

*(2) PENALTY.—Any person sub}ect to the
requirement of paragraph (1) who fails to -
satisfy such requirement shall be subject to
a civil penalty of—

“{A) not less than $250 or more than 32,000,
or )

“(B) if such failure occurs with knowledge
that the allen has received any means-tested.
public benefit, not lsss than 32,000 or more

than $5,000.
*(6) REIMBURSEMENT OF GOVERNMENT EX-

PENSES.—(1}{(A) Upon notification that a
sponsored alien has received any benefit
under any irieans-tested public bsnefits pro-
gram, the appropriate Federal, State, or
. local official shall request reimbursement by
the sponsor in the amount of such assist-
ance.

“(B) The Attornsy General, {n consultation
with the Secretary of Health and Human
Services; shall prescribe such regulations as
may be negessary to carry out subparagraph

(A).

*(2) If within 45 days after requesting reim-
bursement, the appropriate Federal, State,
or local agency has not received a response
from the sponsor indlcating a willingness to
commence- payments, .an action may be-
brought against the sponsor pursuam: to the

affidavit of support.
“(3) If the sponsor falls to abide by the re-

payment terms established by such agency,
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the agency may, within 60 days of such fall-.
_ure, bring an action against the sponsor pur-

suant to the affidavit of support.

“(4) No cause of action may be brought
under this subsection later than 10 years
after the alien last received any benefit
under any means-tested public benefits pro-
gram.

“(5) If, pursuant to the terms of this sub-
gection, a Federal, State, or local agency re-

‘quests reimbursement from the sponsor in

the amount of assistance provided, or brings
an action against the spongor pursuant to
the affidavit of support, the appropriate
agency may appoint or hire an individual or
other person to act on behalf of such agency
acting under the authority of law for pur-

. poses of collecting any moneys owed. Noth-

ing in this subsection shall preciude any ap-
propriate Federal, State, or local agency
from directly requesting ' reimbursement

* from a sponsor for the amount of assistance
provided, or from bringing an action against-

a gponsor pursuant to an affidavit of support.
*“(f) DEFINITIONS.—~For the purposes of this
section—
‘(1) SPONSOR.—The term sponsor' means
an {ndividual who— ‘

“(A) {8 a citizen or national of the United.

States or an allen who is lawfully admitted

to the United States for permanent resi-

dence;
“(B) is 18 years of age-or over; .
*(C) 1s domiciled in any of the 50 States or

" the District of Columbia; and

*4D) is the person petitioning for the ad-
mission of the allen under section 204.”

(b} CLERICAL AMENDMENT.~—The t,a‘ble of
contents of such Act Is amended by inserting
after the item relating to section 213 the fol-
lowing: B

“Sec. 213A. Requiremnents for sponsor's affi-
davit of support.”.

(¢) EFFECTIVE DATE.—Subsection (a) of sec-

tion 213A of the Immigration and National-

ity Act, as inserted by subsection (a) of this

" ssction, shall apply to affidavits of support .

executed.on or. after a date specified by the

Attorney General, which date shall be not.

earlier than 60 days (and not later than S0
days) after the date the Attorney General
formulates the form for such af,ﬁdavits under
subsection (b) of such section.

(d) . BENEFITS NOT SUBJECT TO R&IMBUR.SE-

MENT.—Requirements for reimbursement by

a sponsor for benefits provided to a spon-
sored allen pursuant to an affidavit of sup-
port under section 213A of the Immigration
and Nationality Act shall not apply with re-
spect to. the following: )

(1) Medical assistance described in section
401(b)(1)XA) or assistance described in section
411(b)(1).

(2) Short-term, non-cash,
gency disaster relief.

(3) Assistance or benefits under the Na-
cmnal School Lunch Act.

{4) Assistance or benefits under the.Child
Nutrition Act of 1966.

(5) Public health assistance for lmmuniza-
tions (not including any assistance under

in-kind emer-

title XIX of the Social Security Act) with re~

spect to immunizable diseases and for test-
ing and treatment of symptoms of commu-
nicable diseases whether or not such symp-
toms are caused by a commnunicable disease.

{6) Payments for foster cars and adoption .

assistance under. parts B and E of title IV of
the Social Security Act for a parent-or a
child, but only if the foster or adoptive par-
ent (or parents) of such child is a qualified
alien (as defined in section 431).

{7y Programs,.sservices, or assistance (such
as soup kitchens, crisis counseling-and inter-
vention, and short-term shelter) specified by
the Attorney General, in the Attorney Gen-
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eral's sole and unreviewable discretion after
consultation with appropriate Federal agen-
cles and departments, which (A) deliver in-
kind services at the community level, in-
cluding through public or private nonprofit
agencies; (B) do not condition the provision
of assistance, the amount of assistance pro-
vided, or the cost of assistance provided on
the individual recipient’s income or re-
sources; and (C) are necessary for the protec-
tion of life or safety.

(8) Programs of stident assistance under
titles IV, V, IX, and X of the Higher Edu-
catlon Act of 1965, and titles I, VI, and
VI of the Public Health Service Act.

{9) Benefits under the Head Start Act.

(10) Means-tested programs under the Ele-
mentary and Secondary Education Act of
1965.

(11) Benefits under the Job Tmmmg Part-
pership Act.

Sabtitle D—General Proviaions
SEC. 431, DEFINITIONS.

(a) IN GENERAL.—Except as otherwise pro-
vided in this title, the terms used in this ..
title ‘have the same meaning given such
terms {n section 101(a) of the Immigration
and Nationality Act.

(b) QUALIFIED ALIEN.--For purposes of this.
title, the term ‘qualified allen” means an
alien who, at the time the alisn applies for,
recelves, or attempts to receive a Federal
public benefit, 13—

(1) an alfen.who is lawfully admitted for
permanent residence under the Immigration
and Nationality Act,..

{2) an alien who-is granted asylum under
section 208 of such Act,.

(3) a refugee who is admitted to the United
States under section 207 of such Act,

(4) an alien who {s paroled into the United

- States under section 212(d)(5) of such Act for

a period of at least 1 year,

(6) an alien whose deportation'is being
withheld under section 243(h) of such Act, or

(8) an alien 'who" {3 granted conditional
entry pursuant to section 203(a)(7) of such
Act as in effect prior to April 1, 1980,

SEC. 432. VERIFICATION OF ELIGIBILITY FOR
FEDERAL PUBLIC BENEFTITS.

(a) IN GENERAL.—Not later than 18 months
after the date of the enactment of this Act,
the Attorney General of the Unlted States,
after consultation with the Sscretary of

.Health and Human Services, shall promul-

gate regulations requiring verification thata
person applying for a Federal public benefit
(as defined in section 40l(¢)), to which the
Hmitation. under section 401 applles, is a
qualified alien and is eligible to receive such
benefit. Such regulations shall, to the extent

- feasible, require that information requested

and exchanged be similar in form and man-
ner to information requested and exchanged
under section 1137 of the S8ocial Security Act.

(b) STATE COMPLIANCE.—Not later than 24
months after the date the regulations de-
scribed in subsection (a) are adopted, & State
that administers a program that provides a
Federal public benefit shall have in effect a
verification system that complies with the
regulations.

(¢) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated. such
sums as may be necessary to carry out the
purpose of this section.

SEC, 433. STATUTORY CONSTRUCTION.

{a) LIMITATION.— .

(1) Nothing in this title may be construed
as an entitlement or a determination of an
individual’s sligibility or fulfillment of the
requisite requirements for any Federal,
State, or local governmental program, as-
sistance, or benefits. For purposes of this.
title, eligibility reiates only to the general
issue of eligibility or ineligibility on the
basis of allenage.
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(2) Nothing in this title may be construed

-as addressing alien eligibilicy for a basic
public education as determined by the Bu-
preme Court of the United States under
Plyler v. Doe (457 U.S. 202)(1982).

(b) NOT APPLICABLE TO FOREIGN ASSIST-
ANCE.—This title does not apply to any Fed-
eral, State, or local governmem,ai program,
assisrance, or benetxt.s provmed to an alien
under any program of forexgn assistance as
determined by the Secretary of State in con-
sultation with the Attorney General.

(c) SEVERABILITY.—If any provision of this

title or the application of such provision to |
any person or ¢ircumstance is held to be un- '

constitutional, the remainder of thls title

and the application of the provisions of such

to any person or circumstance shall not be

affected thereby.

SEC. 434, COMMUNICATION BETWEEN S'm'm AND
LOCAL GOVERNMENT AGENCIES
AND THE IDMMIGRATION AND NATU-
RALIZATION SERVICE.

\ocwxchstandmg any other pzovis!on of
Federal, State, or local law, no State or local
government entity may -be prohibised, or in
any way restricted, from sending to or re-
ceiving from the Immigration and Natu-
ralization Service information regarding the
immigration status, lawful or unlawful, of an
alien in the United States.

SEC. 435. QUALIFYING QUARTERS.

For purposes of this title, in determining
the number ol qualifying quarters of cov-
erage under title II of the Social Security
Act an alien shall be credited with—

(1) all of the qualifying quarters of cov-
erage as defined under title II of the Soclial
Security Act worked by a parent of such
alien while the alien was under age 18, and

(2} all of the qualifying quarters worked by
a spouse of such alien’during their marriage
and the alien remains married to such spouse
or such spouse i{s deceased.

No such qualifying quarter of coverage that
is creditable under title II of the Social Se-
curity Act for any period beginning after De-
cember 31, 1996, may be credited to an alien
under paragraph (1) or (2) if the parent or
spouse (as the case may be) of such alien re-
ceived any Federal means-tested public bene-
fit (as provided under section 403) during the
period for ‘which such qua.llfying quarter of
caoverage is so credited.

Subtitle E—Conforming Amendments
Relating to Assisted Housing
SEC, 441, CONFORMING AMENDMENTS RELA’I‘ING
TO ASSISTED HOUSING. .

(a) LIMITATIONS ON ASSISTANCE‘-—SecaiOn

214 of the Housing and Community Develop-

ment-Act of 1980 (42 U.S.C. 14363.) Is amend-

[:Ts PR Y

(1) by striking “Secret;ary of Housing and
Urban Development'' each place it appears
and inserting “applicable Secretary’;

(2) in subsection (b), by inserting after
“National Housing Act.' the following: "“the
direct loan program under section 502 of the
Housing Act of 1949 or section 802(c)(SXD),
504, 521(a)2)A), or 542 of such Act, subtitle A
of title IX of the Cranstcn-Gonmlez National
Affordable Housing Act.)’

(3) In paragraphs (2) nhrough (6) of sub-
section (d), by striking “Secretary’ ‘each
place it appears and inserting ‘“‘applicable
Secretary'’;

(4) in subsection (d), in the matter follow-
ing paragraph (6), -by striking “the term
‘Secratary’™ and inserting ‘‘the term ‘appli-
cable Secretary’”; and

(5) by adding at the end the following new
subgection: .

*'(h) For purposes of this section, the term
‘applicable Secretary’ means—

*(1) the Secretary of Housing and Urban
Development, with respect to financial as-
sistance administered by such Secretary and
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financial assistance under subtitle A of title
IIT of the Cranston-Gonzalez National atford-
able Housing Act; and

©¢{2) the Secretary of Agriculture. thh re-
spect to tfinanclal assistance administered by
such Secretary.”.

{b) CONFORMING AMENDMENTS, —Section
501(h) of the Housing Act of 1M9 (42 U.8.C.
1471(h)) is amended—

(1} by striking ‘*(1)"";

(2) by striking “‘by the Secretary of: Hous-‘

ing and Urban Development’; and
.(3) by striking paragraph (2). -
Subt!tle F—Earned Income Credit Denied to
Unauthorized Employees

. SEC. 451. EARNED INCOME CREDIT DENIED TO

INDIVIDUALS NOT AUTHORIZED TO
BE- EMPLOYED IN THE UNITED
STATES.

{a} IN GENERAL.—Section 32(c)(1} of the In-
ternal Revenue Code of 1986 (relating to indi-
viduals eligible to claim the earned lncome
credit) Is amended by adding at the end the
following new subparagraph:

‘“(F) IDENTIFICATION NUMBER REQUIRE-
MENT.—The term ‘eligible individual” does
not include any individual who does not in-
clude on the return of tax for the taxable
year—

‘(i) such mdivldual s taxpayer identlfica-
tion number, and

+ M{i1) if the individual {s married {(within .

the meaning of section 7703), the taxpayer
identification pumber of such individual's
gpouse.”’

(b) SPECIAL IDENTIFICATION NUMBER. —-—Sec-
tion 32 of such Code is amended by adding at
the end the following flew subsection:

*{1) IDENTIFICATION NUMBERS.—Soélely for
purposes of subsections (¢)INF) and

(c)X3XD), & taxpayer identification number .

means a social security number issued to an
individual by the Social Security Adminis-
tration (other than a social security number

‘issued pursuant to clause (II) (or that por-

tion of clause (III} that relates to clause (I1))
of section 205(c)2)(BX1) of the Social Secu-
rity Act).'.

{c) EXTENSION OF PROCEDURES APPLICABLE
TO MATHEMATICAL OR CLERICAL KERRORS.—
Section 6213(g)X2) of such Code (relating to
the definition of mathematical or clerical er-
rors} is amended by striking *“‘and’ at the end
of subparagraph (D), by striking the period
at-the end of subparagraph (E) and inserting
a'comma, and by inserting after subpara-
graph (E) the following new subparagraphs:

“(F) an omission of a correct taxpayer
identification number required under section

32 (relating to the earned income credit) to

be included on a return, and

‘{G) an .entry on a rer,um'clalmmg the '

credit under section 32 with respect to net
earnings from self-employment described in
section- 32(c)}2)(A) to the extent the tax im-
posed by section 1401 (relating to self-em-
ployment tax) on such net ea.rmngs has not
been paid.’.

«y EFFEL'IWE DATE~The amendments
made by this section shall apply with respect
to returns the due date for which (without
regard to extensions) is meore than 30 days
after the date of the enactment of this Act.

. TITLE V—CHILD PROTECTION
SEC. 801. AUTHORITY OF STATES TO MAKE FOS-
TER CAHRE - MAINTENANCE PAY.
MENTS ON BEHALF OF CHILDREN IN
ANY PRIVATE CHILD CARE INSTITU-
TION,

Section 472(¢)(2) of the Social Security Act
(42 U.S.C. 672(c)2)) is amended by striking
“nonprofit’”.

SEC. 502. EXTENSION OF ENHANCED MATCH FOR

IMPLEMENTATION OF STATEWIDE

AUTOMATED CHILD WELFARE IN-
FORMATION SYSTEMS.

Section 13713(b)(2) of the Omuibus Budget

Reconciliation Act of 1993 (42 U.S.C. 674 note;
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107 btat: 657) is amended by striging 19467

.and insertinyg 1997

SEC. 303. NATIONAL RANDOM SAMPLE STUDY OF
CHILD WELFARE.

. Part B of title IV of the Social Security’
Act (42 U.S.C. 620-628a) is amended by addmg

at the end the following:
“SEC, 429A. NATIONAL RANDOM SAMPLE S'I‘UDY
OF CHILD WELFARE.

‘(a) IN GENERAL.—The Secretary shall con-
duct a national study based on random sam-
ples of children who are at risk of child
abuse or peglect;
States to have been abused or neglected.

*(b) REQUIREMENTS.—The study required-

by subsection (a) shall—
“(1) have a longitudinal component; and
(2) yield data reliable at the State level
for as many States as the Secre:arj deter-
mines is feasible. -

“{c} PREFERRED CONTENTS.—In conducting
the study required by subsection (a). the Sec-
retary should—

(1) carefully consider selecting the sample
from cases of confirmed abuse or neglect;
and

(2) follow each case for several years
while obtaining information on, among other
thxngs—-
~ (A) the type of abuse or neglect involved

*(B) the frequency of contact with State or
local agencies;

- *{C) whether the child involved has been
separated from the family, and, if 50, under
what circumstarnces;

*(D) the number, type, and characteristics
of out-of-home placements of the child; and

‘(E} the average duration of each place-

ment.
(d) REPORTS.—

(1) IN GENERAL.—From time to time, the.

Secretary shall prepars reports summarizing
the results of the study required by sub-
section (a).

‘(2) AVAILABILITY -The Secretary shall
make available to the public any report pre-
pared under paragraph (1). in writing or in
the form of an electronic data tape.

*(3) AUTHORITY TO CHARGE FEE.—The Sec-
retary may charge and collect a fee for the
furnisbing of reports under paragraph (2).

(@) APPROPRIATION.—Qut of any money in
the Treasury of the United States not other-
wise appropriated, there are appropriated to
the Secretary for.each of fiscal years 1996
through 2002 $6,000,000 to carry out this sec-
tion.”,

SEC. 504 REDESIGNATION-OF SEC’I’!ON 1128,

‘The 8ocial Security Act is amended by re-
designating section 1123, the second place it
appears (42 U.8.C. 1320a-1a), as section 1123A
SEC. 505. KINSHIP CARE.

Section 471(a) of the Social Security Act
(42 U.8.C. §71(2)) i3 amended—.

(1) by striking “‘and” at the end of para-
graph (16);

(2) by striking the period at the end of
paragraph (17) and inserting *; and™; and-

(3) by adding at the end the following:

- *(18) provides that the State shall consider
giving preference to an adult relative over a
non-related caregiver when determining a
placement for a child, provided that the rel-
ative caregiver meets all relevant State
child protection standards.”. .
TITLE VI CHILD CARE

SEC. 601. SHORT TTTLE AND REFERENCES.

{a) SHORT TITLE.—~This title may be cited
as the “*Child Care and Development Block
Grant Amendments of 199",

(b} REFERENCES.—Except as otherwise ex-
pressly provided, whenever in this title an
amendment or repeal Is expressed in terms of
an amendment to, or repeal of, a section or
other provision. the reference shall be con-
sidered to be made to a section or other pro-
vision of the Child Care and Development

or are determined by

®
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SUBTITLE I--ENHANCING RESPONSIBILITY AND
OPPORTUNITY FOR NON-RESIDENTIAL PARENTS

48. GRANTS TO STATES FOR ACCESS AND
VISITATION PROGRAMS

Present law

In 1988, Congress authorized the Becretary
to fund for flscal year 1990 and fiscal year
1991 demonstration projects by States to
help divorcing or never-married parents co-
operate with each other, especially in ar-
ranging for visits between the child and the
nonresident parent.

House bill

This proposal authorizes grants to States
for access and visitation programs including
mediation, counseling, education, develop-
ment of parenting plans, and visitation en-
forcement. Visitation enforcement can in-
clude monitoring, supervision, neutral drop-
off and pick-up, and development of guide-
lines for visitation and alternative custody
agreements. An annual entitlement of $10
million is appropriated for these grants.

The amount of the grant to a State is
equal to either 90 percent of the State ex-
penditures during the year for access and
vigitation programs or the allotment for the
State for the flacal year. The allotment to
the State bears the same ratic to the
amount appropriated for the flascal year as
the number of children in the State living
with one biological parent divided by the na-
tional number of children llving with one bi-
ological parent. The Administration for Chil-
dren and Families must adjust allotments to
ensure that no Stats i3 allotted less than
$50,000 for fiscal years 1997 or 1998 or less
than $100,000 for any year after 1998. Projects
are required to supplement rather than sup-
plant State funds. States may use the money
to create thelr own programs or to fund
grant programs with courts, local public
agencies, or nonproflt organizations. The
programs do not need to be Statewide.
States must monitor, evaluate, and report
on thelr programs In accord with regulations
issued by the Secretary.

Senate amendment

Same, except delays the effect.xve date for
1 year,

" Conference agreement

The conference agreement rollows the
House bill and the Senate amendment except
that the House effective date i3 followed.

SUBTITLE J—EFFECTIVE DATES AND
* CONFORMING AMENDMENTS
49. EFFECTIVE DATES AND CONFORMING
. AMENDMENTS

Present law

No provision.
House bill

Except 8s noted in the text of the House

. proposal for specific provisions, the general

effective date for provisions in the proposal
is October 1, 1996. However, given that many
of the changes required by this proposal
must be approved by State Legisiatures, the
proposal containg a grace period tled to the
meseting schedule of State Legislatures. In
any given State, the proposal becomes effec-
tive either on Qctober 1, 1996 or on the first
day of the flrst. calendar quarter after the
close of the first regular session of the State
Legislature that begins after the date of en-
actment of the proposal. In ‘the cage of
States that require a constitutional amend-
ment to comply with the requirements of the
proposal, the grace period is extended either

- for one year after the effsctive dats of the

necessary State constitutional amendment
or five years after the date of enactment of
the proposal. This section contains several
conforming amendments to title IV-D of the
Soclal Security Act. This saction also re-
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places the term ‘‘absent parent’' with ‘“‘non-
custodial parent” each place it occurs In
title IV-D.
Senate amendment
Same.
Conference agreement
The conference agreement follows the
House bili and the Benate amendment.
TITLE IV: RESTRICTING WELFARE AND PUBLIC
BENEFITS FOR ALIENS
1. STATEMENTS OF NATIONAL POLICY
CONCERNING WELFARE AND IMMIGRATION
Present low
No provision.
House bill
The Congress makes several staternents
concerning national policy with respect to
welfare and immigration. These include the
affirmation that it continues to be the immi-
gration policy of the United States that non-
citizens within the Natlon's borders not de-
pend on public resources, that noncitizens
nonetheless have been applying for and re-
celving public benefits at Increasing rates,
and that it i8 a compelling government in-
terest to enact new ellgibility and sponsor-
ship rules to assure that noncitizens become
self-reliant and to remove any incentive for
{llegal immigration.
Senate amendment
Similar to House bill.
Conference agreement .
‘The conference agreement follows the
House bill and the Senats amendment.
Subtitle A—Eligibllity for Federal Benefits
2, ALIENB WHO ARE NOT QUALIFIED ALIENS
INELIGIBLE FOR FEDERAL Punmc BENEFTTS
Present law

Current law Iimits allen eligibility for .

most major Federal assistance programs, in-
cluding restrictions on, among other pro-
grams, Supplemental Security Income, Ald
to Families with Dependent Children, hous-
ing assistance, and Food. Stamps programs.
Current law is silent on alienage under,
among other programs, school lunch and nu-
trition, the Special Supplemental Food Pro-
gram for Women, Infants, .and Children
(WIC), Hoad Start, migrant health centers,
and the earned income credit. Under the pro-
grams with restrictions, benefits are gen-
erally allowed for permanent resident aliens
(also referred to as lmrmigrants and green
card holders), refugess, asylees, and parolees,
but benefita (other than emergency Medic-

aid) are denled to nonimmigrants (or aliens.

lawfully admitted temporarily as, for exam-
ple, tourlsts, students, or temporary work-
ers) and illegal aliens. Benefits are permitted
under AFDC, S8I, unemployment compensa-
tion, and nonemergency Medicald to other
aliens permanently residing in the United
States under color of law (PRUCQL).
House bill

Noncitizens who are “not qualified aliens”
{(generally, 1llegal Immigrants and non-
immigrants such as students) are lneligible

. for ‘all Federal public benefits, with limited .

exceptiona for emergency medical services,
emergency disaster rellef, immunizations
and testing and treatment of symptoms of

-communicable- diseases, community - pro-

grams necessary for the protection of life or
safety, certaln housing benefits (oniy for
current recipients), licenses and benefits di-
rectly related to work for which a non-
immigrant bas been authorized to enter the
U.8, and certain Social Security retirement
henefits protactad by treaty or statute.
Federal public benefits include; any grant,
contract, loan, professional license or com-
mercial license, and any retirement, welfare,
health, disability, food assistance, unem-
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ployment or similar benefit provided by an
agency or approprla&e(i funds of the United
States.
Senate amendment

Similar to House, except that the excep-
tion for communicable diseases i3 limited to-
treatment of the disease itself and must be
triggered by a finding by HHS that testing
and treatment of a particular disease is nec-
088ary to prevent its spread.
Conference agreement

The conference agreement follows the
House bill.

The allowance for treatment of commu-
nicable diseases is very narrow. The con-
ferees intend that it only apply where abso-

. lutely necessary to prevent the spread of

such diseases. This 18 only a stop-gap meas-
ure until the deportation of a person or per-
sons uniawfully hers. It is not intended to
provide authority for continued treatment of
such diseases for a long term.

The allowance for emergency medical serv-
ices under Medicaid is very narrow. The con-
ferees intend that it only apply to medical
care that is strictly of an emergency nature,
such as medical treatment administered in
an emergency room, critical care unit, or in-
tensive care unit. The conferees do not in-
tend that emergency medlcal services in-
clude pre-natal or delivery care assistance
that is not strictly of an emergency nature
ag specified herein,

The intent of the conferses is that title I,
part A of the Elementary and Secondary
Education Act would not be affected by sec-
tion 401 because the benefit is not provided
to an individual, household, or family eligi-
bility anit.

- 3. LIMITED ELIGIBILITY OF QUALIFIED ALIENS
FOR CERTAIN FEDERAL PROGRAMS

Present law

With. the exception of certain buy-in rights
under Medicare, immigrants (or aliens) law-
fully admitted for permanent residence are
eligible for major Federal benefits, but the
ability of some immigrants to meet the
needs tests for -SSI, AFDC, and food stamps
may be affected by the sponsor-to-alien
deeming provisions discussed below. Refu-
goes, asylees, and parolees also generally are
eligible. Benefits are permitted under AFDC,
881, unemployment compensation, and non-
emergency Medicaid to other allens perma-
nently residing in the United States under

color of law (PRUCOL).

House bill . )

Legal noncitizens who are “qualified
aliens’ (1.e., permanent resident aliens, refu-
gees, asylees, allens paroled {nto the United
States for a period of at least 1 year, and
aliens whoss deportation has been withheld)
are ineligible for S8, Medicaid, and food
stamp benefits until they attain citizenship, -

- with exceptions noted. below. States are

given the option of similarly restricting Fed-
eral cash welfare and Title XX benefits for
qualified aliens, with the exception of those

- who are recelving benefits on the date of en-

actment as described below.

Refugees, asylees, and aliens whose depor-
tation has been withheld are excepted for 5
years after being granted their respective
statuses. Also excepted are legal permanent
residents who have worked (In combination
with their spouse and parents) for at least 10
years, and noncitizens who are veterans or

" on sctive duty or their spouse or unmarried

child.

To allow individuals time to adjust to the
raviged policy, otherwise restrictsd allens
who are receiving S8I, food stamps, cash
welfare, Medicald or Title XX beneflts on the
date of enactment would remaln eligible for
at most 1 year after enactment., However, if
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a review determines the noncitizen would be
ineligible if enrolling under the revised
standards for SSI, Medlcaid, and food stamps
(for example. because the noncitizen failed
to qualify under the refugee or work exemp-
tions) such benefits would cease imme-
diately. States have the option of ending
cash welfare and social services benefits for
current reciplents after January 1, 1997
Senate amendment

Similar to House bill, except that Medicald
is included among the programs subject to
State option rather thana blanket bar.

Conference agreement

The conference agreement follows the Sen-
ate amendment.

4. FIVE-YEAR LIMITED ELIGIBILITY OF QUALI-
FIED ALIENS .FOR FEDERAL MEANS-TESTED
PUBLIC BENEFIT

Present law
See above,

House bill
The proposal restricts most Federal

means-tested benefits (including S8S8I, food

stamps, cash welfare, Medicaid, and title XX

social services benefits) for permanent resi-

dent allens who arrive after the date of en-
actment for their first 5 years in the United

States. Programs that are pot restricted to

legal noncitizens arriving ip the future In-

clude emergency medical services, non-cash

‘emergency disaster rellef, school lunch and

child nutrition benefits, immunizations and

testing and treatment for symptoms of com-
municable diseases, foster care and adoption
payments under parts B and E of Title IV of
the Social Security Act, community pro-
grams for the protection of life or safety,
certain elementary and secondary education
programs, Head Start, the Job Training

Partnership Act, and higher education

grants and loans. :
Exceptions are made for refugees, asylees,

allens whose deportation is being withheld,
and noncitizens who are veterans, on active

duty, or the spouse or unmarried child of -

such an individual.
Senate amendment

Excepted programs are similar to the
House with the following differences:

(1) benefits under Head Start Act and the
Job Training Partnership Act are not ex-
cepted;

(2) the exception for {oster care and adop-
tion assistance is limited to Part E of Title
IV of the Soclal Security Act;

(3) the exception for testing and treatment
of communicable diseases is more limited
and must be triggered by a finding by HHS
that detection and treatment of a particular
disease is necessary to prevent {ts spread;
and

(4) includes an exception for education as-
sistance under titles III, VI, and VIII of the
Public Health Service Act. :

Excepted classes are similar co House bill.

Conference agreement

The conference agreement follows the
House bill and Senate amendment as follows.
(1) The definition of Federal Means Tested
Public Benefit (defined as *‘a public benefit

. (including cash, medical, housing, and food
assistance and social services) of the Federal
Government in which the eligibility of an In-
dividual, household, or family eligibility
unit for benefits, or the amount of such ben-

- efitg, or both are determined on the basis of
income, resources, or financial need of the
individual, household, or unit”) was deleted
due to the Byrd rule. It is the intent of con-
forees that this definition be presumed to be

{n place for purposes of this title. (2) Regard- |
ing excepted programs, the conferernce agree-

ment follows the House bill on testing and
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treatment of communicable diseases and by
adding Head Start and the Job Training
Partnership Act as excepted programs; the
conference agreement adds refugee and en-
trant assistance as an excepted program: and
the conference agreement follows the Senate
amendment by adding education asgsistance
under titles I, VII, and VIII of the Publlc
Health Services Act as an excepted program.
5. NOTIFICATION AND INFORMATION REPORTING

Present law

Notification. Under regulation, i{ndividual
advance written notice must be given of an
intent to suspend, reduce, or terminate SSI
benefits,

Information Reporting. AFDC and 88] re-
strict the use or disclosure of information
concerning applicants and recipients to pur-
poses conpected to the admmistmtion of
needs-based Federal programs.

House bill

.Each Federal agency that administers an
affected program shall post information and
provide general notification to the public
and to program recipients of changes regard-
ing eligibility.

Agencies that administer $SI, housing as- -

slgtance programs under the United States
Housing Act of 1937, or block grants for tem-
porary sssistance for needy families (the
successor program to AFDC) are required to
furnish information about aliens they know
to be unlawfully in the United States to the
Immigration and . Naturalization Service
(INS) at least four times aonually and upon

“INS request.

Senate amendment
Similar to House bill.
Conference agreement
The conference agreement follows the
House bill and the Senate amendment.
Subtitle B—Eligibility for State and Local
Public Benefits Programs
6. ALIENS WHO ARE NOT QUALIFIED ALIENS OR
NONIMMIGRANTS INELIGIBLE FOR STATE AND
LOCAL PUBLIC BENEFITS -
Present law
Under Plyler vs. Doe (457 U.8. 202 (1982)),
States may not deny illegal alien children
access to a public elementary education
without authorization from Congress. How-

. aver, the narrow 5-4 Supreme Court decision .
may imply that lllegal allens may be denled -
‘at least some State benefits and that Con-

gress may influence the eligibility of illegal
aliens for State benefits. Many, but not all,
State general assistance laws currentiy deny
illegal ailens means- tested general assist-
ance.
House bill

Illegal allens are ineligible for all State
and local public benefits, with limited excep-
tions for emergency medical services, emer-
gency disaster relief, immunizations and
testing and treatment for symptoms of com-
municable diseases, and programs necessary
for the protection of life or safety. States
may, however, pass laws after the date of en-
actment that specify that illegal aliens may
be eligible for certain State or local benefits
that otherwise would bs denied under this
section.
Senate amendment

Similar to House bill, except t;hac the ox-
ception for communicable diseases is more
limited and must be triggered by a finding

by HHS that testing and treatment of 4 par-

ticular disease is necessary to prevent its
spread.
Conference agreement . l

The - conference agreement follows the
House bili.

No current State law, State constitutfonal
provision, State executive order or decision
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of any State or Federal court shall provide a
sufficient basis for a State to be relieved of
the requirement to deny benefits to illegal
allens, Laws, ordinances, or executive orders
passed by county, clty or other local officials
will not allow those entities to provide bene-
fits to illegal aliens. Only the affirmative en-
actment of a law by a State legisiature and
signed by the Governor after the date of en-
actment of this Act, that references this pro-

~ vision, will meen the requirements of this

section. .

The phrase ‘“affirmatively provides for
such eligibility” meaps that the State law
enacted must speclfy that lllegal aliens are
eligible for State or local benefits. Persons
residing under color of law shall be consid-
ered to be allens unlawfully present in the
United States and are prohibited from re-
celving State or local benefits, as defined, re-
gardless of the enactment of any State law.

The conference agreement provides that no
State or local government entity shall pro-
hibit, or in any way restrict, any entity or
official from sending to or recelving from the
INS information regarding the lmmigration
status of an allen or the presence, where-
abouts, or activities of illegal aliens. It does
not require, in and of {tself, any government
agency or law enforcement official to com-
municate with the INS,

The conferees intend to give State and
local officials the authority to communicate
with the INS regarding the presence, where-
abouts, or activities of lllegal allens. This
provision is designed to prevent any State or
local law, ordinance, executive order, policy,
constitutional provision, or decision of any
Federal or State court that prohibits or in
any way restricts any communication be-
tween State and local officials and the INS.
The conferees believe that Immigration law
enforcement is as high a priority as other as-
pects of Fedoral law. enforcement, and that
illegal aliens do not have the right to remain
in the United States undetected and
unapprehended.

7. STATE AUTHORITY TO LIMIT ELIGIBILITY OF
QUALIFIED ALIENS FOR STATE PUBLIC BENEFITS

Present law

Under Graham v. Richardson (403 .8, 365
(1971)), States may not deny legal permanent
residents State-funded assistance that is pro-
vided to aqually needy citizens without au-
thorization from Congress.

Currently, there is no Federal law bmlng
legal temporary .residents (i.e., non-
immigrants) from State and  local needs-
based programs, In general, States are re-
stricted in denying assistance to non-
immigrants where the denial is inconsistent
with the terms under which the non-
immigrants were admitted. Where a denlal of
benefits is not inconsistent with Federal im-
migration law, however, States have broader
authority to deny benefits and States often
do deny certain benefits to nonimmigrants.
Also, aliens in most nonimmigrant cat-
egories generally may have difflculty quall-
fying for many State and local benefits be-
causs of requlremants that they be State
“*residents.”

Houge bill
States are authorized to determine the eli-
gibility of ‘qualified allens,” npon-

immigrants, and allens paroled into the
United States for less than 1 year for any
State or local means-tested public benefit
program. Noncitizens receiving State and
local benefits on the date of enactment
would remaln eligible for beneflts untll Jan-

. uary 1, 1997,

Exceptions to State authority to deny ben-
efits are made for refugees, asylees and
allens whose deportation has been withheld
(for 5 years), permanent resident aliens who
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have worked in the United States (in com-
bination with their spouse or parents) for at
least 10 years, and noncltizens who are veter-
ans or on active duty or thelr spouse or un-
married child.

Senate amendment .

Simllar to House bill, except that under
Byrd rule the definition of *State public ben-
ofits"” (sec. 2412(c)) is deleted.

Conference agreement

The conference agresment follows the
House bill and the Senate amendment. The
conference agreement does not include a def-
inition of State public benefits in this sec-
tion because the definition was dropped due

“to the Byrd rule. However, it Is the Intent of .

House and Senate conferees that the follow-
ing definition be used by States In carrying
ocut the authority granted by -this section:
“STATE PUBLIC BENEFITS DEFINED.—
The term ‘State public benefits' means any
means-tested public benefits of a State or
political subdivision of a State under which
the. State or political subdivision specifies
the standards for eligibility, and does not in-
clude any Federal public benefit.”
Subtitle C—Attribution of Income and
Affidavits of Support
8, FEDERAL ATTRIBUTION OF BPONSOR’S INCOME
AND RESOURCES TO ALIEN
Present law
Federal Benefits.. In determining whether
an alien meets the means test for AFDC, S8I
(except in cases of blindness or disability oc-

- curring after entry), and food stamps, the re-

gourcea and income of an' individual wha.

filed an. affidavit of support (‘‘sponsor’™) for
the alien (and the income and resources of
the individual's spouse) ara taken into ac-
count during s designated period after entry.

Sponsor-to-alien deeming provisions wers.

added to these three programs in part be-
cause several courts have found that affida-

vits-of support, under current piactice, do -

not obligata sponsors to relmburse govern-
ment agencies for benefits provided to spon-
sored aliens. See below.

Amounts of Income and Resources Deemed.
While the offset formulas vary among the
programs, the amount of Income -and re-

sources deemed under AFDC, 8SI, and Food.

Stamps is reduced by certaln offsets to pro-
vide for some of the sponsor's own needs.

Length of Deeming Perliod. For AFDC and
Food Stamps, sponsor-to-glien deeming ap-
plies to a sponsored alien seeking assistance
within 3 years of entry. Through September
1996, sponsor-to-allen deeming applies to a
sponsored allen seeking 881 within 5 years of
entry, after which the deeming period re-
verts to 3 years.

Review Upon Reapplication. Regulations
tmplementing the food stamp program ex-
pressly require providing information on a
sponsor’'s regources as part of recertification.

Application. No provision.

House bill
Federal Benefits. During the applicable

deerning period (see “Length of Deeming Pe-.

riod” helow), the income and resources of a
sponsor and the sponsor’s spouse are to be
taken inte account under all Federally-fund-
ed means-tested programs (with the excep-
tion of the programs below) in determining
the sponsored Individual's neediness. Ex-

cepted programs are emergency medical .

services, emergency disaster relief, school
lunch and child nutrition assistance, immu-
nizations and testing .and treatment for
symptoms of communicable diseases, certain
programs that protect life, safety, or public
health, certain foster care and adoption as-
sistance, Head Start, Job Tralning Partner-
ship Act programs, certain elementary and
secondary education programs, and higher
education grants and loans,
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Amounts of Income and Resources Deemed.
The full Income and resources of the sponsor
and the sponsor's spouse are deemed to be
that of the sponsored alien,

Length of Deeming Period. Deeming ex-

tends until citizenship, unless the noncitizen-

has worked for at leaat 10 years in the Unlted
States (elther individually or in combination
with the noncitizen's spouse and parents).

Review Upon Reapplicaiton. Whenever a
sponsored noncitizen is required to reapply
for beneflts under any Federal means-tested
public benefits program, the agency must re-
view the Incoms and resources deemed to the
sponsored noncitizen.

Application. For programs:that already
deem {ncome and resources on the date of en-
actment, the changes in this section apply

immediately; other programs must imple-

ment changes required within 180 days after
the date of snactment.
Senate amendment -

Federal Benefits. Under the Byrd ruls, the
definition of “Federal means-tested pro-
gram’”’ (sec. 2403(c)(1)) is deleted.

Otherwise simllar to House bill, with dif-
ferences in exceptions to Federal means-test-
ed programs noted above for the 5-year bar.

Amounts of Incoms and Resources Deemed.
Similar to House bill.

Length of Deeming Period. Similar to
House bill.

Review Upon Reapplication Similar to
House Bl

Application. Similar to House bill. .
Conference agreement

The conference agreement follows the
Houss bill and the Senats amendment, with

the modification of certain additional ex--

cepted programs a8 noted in item 4 above.
The allowance for treatment of commu-
oicable diseases is very narrow. The con-
forees intend that it only apply where abso-
lutely necessary to prevent the spread of
such diseases. This is only a stop-gap meas-

. ure until the deportation of a person or per-

sons unlawfully here. It is not intended to
provide authority for continued treatment of
such digeases for a long term.

The allowance for emergency medical serv-
icos under Medicaid 18 very narrow. The con-
ferees intend that {t only apply to medical
care that is strictly of an emergency nature,
such a3 medical treatment adrninistered in
an emergency room, critical care unit, or in-
tenalve care unit. The conferees do not in-
tend that emergency medical services in-
clude pre-natal or delivery care assistance

that is not strictly of an emergency nature.
. a5 specified herein.

$. AUTHORITY FOR STATES TO PROVIDE FOR AT-
TRIBUTION OF SPONSOR'S INCOME AND RE-
SOURCES TO THE ALIBN WITH RESPECT TO
STATE PROGRAMS " -

Present law

The higheat conn:s of at least two States:

have held that the Supreme Court decision
barring State. discrimination against- legal
allens in. providing State benefits without
Federal authorization (Graham v. Richardson,

403 U.8. 365 (1971)) prohibits State sponsor-

to-allen deeming requirements for State ben-
efits,
House bill

State and local governments may, for the
deerning period that applies to Federal bene-
fits, deem a sponsor’s income and resources
(and those of the sponsor’s spouse) to & spon-

- sored individual in determining eligibility

for and the amount of needs-based benefits.
State and local governments may not re-
quire deeming for the following State public
benefits: emergency medical services, emer-
gency disaster relief, school lunch and child
nutrition assistance, immunizations and
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testing and treatment for symptoms of com-
munlcable diseases, foster care and adoption
payments, and certaln programs to protect
life and safety.

Senate amendment

Similar to House bill, except that the ex-
ception for communicable diseases {s Hmited
to testing and treatment of the disease itself
and must be triggered by a flnding by the
chief State health official that It I3 nec-
essary to prevent spread of the digsease.
Conference agreement

The conference agreement follows the
House bill. L

10. REQUIREMENTS FOR SPONSOR'S AFFIDAVIT

OF SUPPORT
Present law

In General. Administrative authorities
may request an affidavit of support on behalf .
of an allen seeking permanent residency pur-
suant to regulation. Requirements for affida-
vits of support are not specified by statute.

Under the Immigration and Nationality
Act, an alien who 18 likely to become a pub-
lic charge may be excluded from entry unless
thig restriction is waived, as ls the case for
refugees., By regulation and administrative
practice, the State Departrment and the Im-
migration and Naturalization Service permit
a prospective permanent resident allen (also
immigrant or green card holder) who other-
wise would be excluded as a publlc charge
(l.e., because of insufficlent rmeans or pro-
spective income) to overcome exclusion
through an affidavit of support or similar
document executed by an individual i the
United States commonly called a “sponsor.”
It has been reported that roughly one-half of
the aliens who obtain legal permanent resi-
dent status have had- a.ifldavxts of support
filed on their behalf. :

Various State court decisions and deci-
sions by immigration courts have held that
the affidavits of support, as currently con-
stituted, do not impose a binding obligation
on the sponsor to reimburse State agencies
providing ald to the sponsored alien.

Forms. No statutory provision, The De-
partment of Justice issues a form (Form I-
134) that complies with current sponsorship
guldelines.

Notification of Change of Address. Thete 1s
no express requirement under current admin-
istrative practice that sponsors inform wel-
fare agencies of a change in address. How-
ever, a sponsored allen who applies for bene-
fits for which deeming i3 required must pro-
vide varlous {nformation regs.rding the
alien’s sponsor.

Reimbursement’ of Govemment Expensea
Various Stave court decislons and decislons
by immigration courts have held that these
affldavits, as cwrently constituted, do not
Impose a binding obligation on the sponsor
to relmburse State agencles providing aid to
the sponsored allen.

Definitions. Thers are no firm administra-
tive restrictions on eligibility to execute an
affidavit of support. There i3 no definition of
“Means-tested Public Benefits Program’'.

Effective Date. No provision.

Benefits Not Subject to- Reimbursement.
No provision.

House bill

In General. The proposal provides that
when affidavits of support are required, they
must comply with the following:

Affidavits of support must be executed as
contracts that are legally enforceable
againat sponsors by Federal, State. and local
agencies with respect to any means-tested
benefits (with exceptions noted below) paid
to sponsored allens before they become clti-
zens.

Affidawits of support must be enforceabls

" agalnst the sponsor by the sponsored alien.
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Reimbursement shall be requested for all
Federal, State or local need-based programs
with the exceptions noted below.

To qualify to execute an affidavit of sup-
port, an individual must meet the revised
definition of sponsor below.

Governmental entities that provide bene-
fits may seek reimbursement up to 10 years
after a sponsored alien last receives benefits.

Sponsorship ‘extends until the alien be-
comes a cltizen. i

Forms. The Attorney General, in consulta-

" tion with the Secretary of State and the Sec-
- retary of HHS, shall formulate an affidavit

of support within 90 days after enactment,
conglstent with this section.

‘Notification of Change of Address. Until
they no longer are potentially liable for re-
imbursement of benefits paid to sponsored
individuals, sponsors must notify the Attor-
ney General and the State, district, territory
or possession in which the sponsored {ndivid-
ual resides of any change of thelr address
within 30 days of moving. Failure to notify
may result In a civil penalty of up to $2,000
or, If the failure occurs after knowledge that
the sponsored lndividual has recelved a reim-
bursable benefit, of up to $5.000.

Reimburgement of Government Expenses.
If a sponsored allen receives any benefit
under any means-tested public assistance
program, the appropriate Federal, State, or
1ocal offleial shall request reimbursement by
the sponsor in the amount of such assist-
ance. Thereafter the official may seek reim-
bursement in court if the sponsor fails to re-
spond within 45 days of the request that the
sponsor is willing to begin repayments. The
officlal also may seek reimbursement

‘through the courts within 60" days after a

sponsor fails to comply with the terms of re-
payment. The Attormey General in consulta-
tion with the Secretary of HHS, shall pre-
scribe regulations on requesting reimburse-
ment. No action may be brought later vhan
10 years after the alien last received benefits.
" Definitiona. A “sponsor’' is a cltizen or an
alien lawfuily admitted to the United States

for pérmanent residence who petitioned for

immigration preference for the sponsored
alien, is at least 18 years of age. and resides
in any State.

A *“‘Means-Tested Public Benefits Pro-

gram’ is a program of public benefits of the.

Federal, State or local government {n which
eligibility for or the arnount of, benefits or
both are determined on the basis of Income,
resources, or financial need.

Effective Date. The changes regardlng affi-
davits of support shall apply to affidavits of
support executed no earlier than 60 days or
later than 90 days after the Attorney General
promulgates the form.

Beneflts Notf, Subject to Reimbursement.
Governmental entities- ‘cannot seek reim-
bursement with respect to:

emergency medical services;

emergency disaster rellef;

" school lunch and child nutrition assist.— .

ance;

.payments for foster care a.nd adoption a.s-
sigtance;

tmmunizations and testing for and treat-
ment of communicable diseases:

certaln programs that protect life, safety,
or public health;

postsecondary education benefics

means-tested elementary and secondary‘

education programs;

Head Start; and )

Job Training Partnership Act programs.
Senate amendment

In General. Under the Byrd rule. the definl-

" tion of “means-tested public benefits pro-

gram’ (sec. 2423(a)) is deleted. Otherwise
similar to House bill.
Forms. Similar to House bill.
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Notification of Change of Address. Similar
to House bill.

Reimbursement of Govemment Expenses.
Similar to House bill.

Definitions. Similar to House bill. Defini-
tion for ‘“Means-tested public benefits pro-
gram’ deleted under the Byrd rule.

Effective Date. Similar to House bill.

Benefits Not Subject to Relmbursement.
Similar to House bill except:

does not add Head Start and Job Tralning
Partnership Act programs to the list of ex-
cepted programs;

the exception for fostet care and adoption-

assistance is limited to part E of Title IV of
the Social Security Act;

the exception for testing and treatment of
a communicable disease is more lirited and
must be triggered by a finding by HHS that

{t 1s necessary  to prevent the disease's

spread; and

adds exception for education assistance
under titles III, VII, and VII of the Public
Health Service Act.-
Conference agreement

“The confersnce agreement generally fol-
lows the House bill and Senate amendment.
The definition of Means-Tested Public Bene-
fits Program (defined as “a public.beneflt
(Including cash, medical, housing, and food
asgistance and social services) of the Federal
Government or of a State or polltical sub-
division of a State in which the ellgibility of
an individual, household, or family eligl-
bility unit for benefits under the program, or
the amount of such benefits, or both are de-

termined on the basis of Income, resources,-

or financial need of the individual, house-
hold, or unit”) for purposes of this section
was deleted due to the Byrd rule. It i3 the in-
tent of conferees that this definition be pre-
sumed to be in place for purposes of this
title. With regard to excepted programs, the
conference agreement follows the House bill
on testing and treatment of communicable
diseases and by adding Head Start and Job
Training Partnership Act as excepted pro-
grams; the conference agreement follows the
Senate amendment by adding education as-
sistance under titles III, VII, and VII of the
Public Health Services Act as an excepted
prograrm,
Subtitle D—General Provisions
11. DEFINITIONS

Present law

In General, Federal assistance programs
that have alien eligibility restrictions gen-
erally refersnce specific classes defimed in
the Immigration and Nationality Act.

Qualified Alien. Some programs allow ben-
efits for otherwise eligible allens who are
“permanently residing under color of law
(PRUCOL).” This term 18 not defined under
the Immigration and Nationality Act, and
there has been some Inconsistency In deter-
mining which classes of aliena fit within the
PRUCOL standard. . '
House bill

In General. Unless otherwise provided, the
terms used in this title have the same mean-
ing as defined {n Section 10l(a) of the Immi-
gration and Nationality Act.

Qualified Alien, An alien who Is a lawful
permanent resident, refugee, asyles, or an
alien who has been paroled into the United
States for at least 1 year,

Senate amendment
In General. Similar to House bill.
Qualified Alien. Slmlla.r to House bill.

- Conference agreement .

The conference agreement follows the
House bill and the Senate amendment.
12. VERIFICATION OF ELIGIBILITY FOR FEDERAL
PUBLIC BENEFITS
Present law :
‘State agencies that administer most majoc
Federal programs with alienage restrictions

H8929

generally use the SAVE (Systematic Allen
Verification for Entitlements) aystem to ver-
ify the immigration status of aliens applying
for benefits.
House bill

The Attorney General must adopt regula-
tions to verify the lawful presence of appli-

cants for Federal benefits no later than 18 -

months after enactment, States must have a
verification system that complies with these
regulations within 24 months of their adop-

tion, and must authorize necessary appro- ]

priations.
Senate amendment

Similar to House bill.
Conference agreement

The conference agreement follows the
House bill and the Senats amendment.

13. STATUTORY CONSTRUCTION
Present law

No provision.

House bill ‘

This sitle addresses only program eligi-
bllity based on allenage and does not address
whether any individual meets other eligl-
bility criteria, This title does pot address
alien eligibility for basic education or for
any program of foreign assistance,

Senate amendment

Similar to House blll.
Conference agreement

The confersnce agreement follows the
House bill and the Senate amendment.

14, COMMUNICATION BETWEEN 8TATE AND LOCAL

GOVERNMENT AGENCIES AND THE IMMIGRA-

TION AND NATURALIZATION SERVICE

- Present law

The confidentiality provisions of various
State statutes may prohibit disclosure of im-
migration status obtained under them. Some
Foderal laws, including the Family Edu-
cation Rights and Protection Act, may deny
funds to certain State and local agencles
that disclose a protected individual's immi-
gration status. Various localities have.en-
acted laws preventing local officials from
disclosing the {mmigration status of individ-
uals to INS.

House bill

No State or local government entity may
be prohibited, or in any way restricted, from
sending to or recelving from the Immigra-
tion and Naturalization Service information
regarding the immigration status, lawful or
unlawful, of an alien in the United States..

Senate amendment
" Similar to House bill.
Conference agreement’

The conference agreement follows the
House bill and the Senate amendment.

15. QUALIFYING QUAR’FERS

-Present law -~

No provision. .
House bill )

In determining whether an allen may gual-
ify for benefits under the exceptlon for indl-
viduals who have worked at least 40 quarters
while {n the United States (see sections 402
and 421 above), work performed by parents
and spouses may be credited to aliens under

certain ¢ircumstances. Each quarter of work -

performed by the parent while an allen was
under the age of 18 is credited to the alien,
provided the parent did not receive any Fed-
eral public beneflts during the quarter. Simi-
larly, each quarter of work performed by a
apouse of an alien during their marriage Is
credited to the allen, if the spouse did not re-
ceive any Federal public benefits during the
quarter.
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Senate amendment
Similar to House biil.
Conference agreement

The conference agreement follows the
House bill and the Senate amsndment.

Subtitle B—Conforming Amendments

18. CONFORMING AMENDMENTS RELATING TO
ASSISTED HOUSING

Present law -~
No provision.
House hill

This section consists of a series of tech-
nical and conforming amendments.
Senate amendment

Similar to House bill.

Conference agreement

The conference agreemenc follows the
House bill and the Senate amendment.
Subtitle F—Earned Income Credit Denied to

Unauthorized Employees
17. EARNED INCOME CREDIT DENIED TO INDIVID-

UALS NOT AUTHORIZED TO BE EMPLOYED IN

THE UNITED STATES

[NoTE.—For further description of this and
additional earned income credit provisions,
see Title IX: Mlscellaneous below.]

Present law

Certain eligible low-income workers are
entitled to ¢laim a refundable credit of up to
$3.556 {n 1996 on their lncome tax return. The
amount of the credit an eligible individual
may claim depends upon. whether the indi-
vidual hag one, more than one, or no qualify-
ing children and is determined by multiply-
ing the credit rate by the taxpayer's earned
income up to an earned income amount. The
maximum amount of the credit {s the prod-
uct of the credit rate and the earned income
amount. For taxpayers with earned income
(or adjusted gross income (AGI), if greater)
in excess of the beginning of the phaseout
- range, the maximum credit amount {8 re-
duced by the phaseout rate multiplled by the
amount of earned income (or AGI, If greater)
in excess of the beginning of the phaseout
range. For taxpayers with earned income (or
AGI, if greater) in excess of the end of the
phaseout range, no credit is allowed.

In order to claim the credit, an individual
must either have a qualifying child or meet
other requirements. A qualifying child must
meet a relationship test, an age test, an

identification test, and a residence test. In .

order to claim the credlt without a qualify-
ing child, an individual must not be a de-
pendent and must be over age 4 and under
age 65.

To satisiy the identification test, individ-
uals must include on their tax return the
name and age of each qualifying child. For
returns filed with respect to tax year. 1998,
individualg must provide a taxpayer identi-
fication number (TIN) for all qualifying chil-
dren born on or before November 30, 1996. For
returns filed with respect to tax year 1997
and all subsequent years, individuals must
provide TINs for all qualifying children, re-
gardless of their age. An individual’s TIN is
generally that individual's social security
number.

The Internal Revenue Service may sum-
marily assess additional tax due as a result
of a mathematical or clerical error without
sending the taxpayer a notice of deficiency
and giving the taxpayer an opportunity to
petition the Tax Court. Where the IRS uses
the summary assessment procedure for
-mathematical or clerical errors, the tax-
payer must be given an explanation of the
asserted error and a period of 60 days to re-
quest that the IRS abate its assessment. The
IRS may not proceed to collect the amount
of the assessment until the taxpayer has
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agreed to It or has allowed the 60-day period
for objecting to expire. If the taxpayer files
a request for abatement of the assessment
gpecified in the notice, the IRS must abate
the assessment. Any reassessment of the
abated amount I8 subject to the ordinary de-
ficiency procedures. The request for abate-
ment of the assessment {8 the only procedure
a taxpayer may use prior to paying the as-
gessed amount in order to contest an assess-
ment arising out of a mathematical or cleri-
cal error. Once the assessment is satisfied,
however, the taxpayer may file a claim for
refund if he or she believes the assessment
was made in error.
Huouse bill

Individuals are not eligible for the credit if
they do bot include their taxpayer identi-
fication number (and, if married, their
spouse’s taxpayer ldentification number) on
their tax return. Sclely for these purposes
and for purposes of the present-law identi-
flcation test for a qualifying child, a tax-
payer identification number is defined as a
social security number issued to an individ-
uwal by the Social Security Administration
other than a number issued under section
205(c)D(BYIXID) (or that portion of sec.
205(¢)(2)(BY(1)(TII) relating to It) of the Social
Security Act {(regarding the issuance of a
number to an individual applying for or re-
celving Federally funded benefits).

If an individual fails to provide a correct
taxpayer identification number, such omis-

‘slon will be treated as a mathematical or

clerical error. If an individual who claims

the credit with respect to net earnings from

self-employment falls to pay the proper
amount of self-employment tax on such net

earnings, the fallure will be treated as a

mathematical or clerical error for purposes

of the amount of credit allowed.

Senate amendment
Similar to House bill,

Conference agreement
The conference agresment follows the

House bill and the Senate amendment.

TITLE V: CHILD PROTECTION BLOCK GRANT
PROGRAMS AND FOSTER CARE, ADOPTION AS-
SISTANCE, AND INDEPENDENT LIVING PRO-
GRAMS

Subtitle A—Child Protection Block Grant
Program and Fosater Care, Adoptlon Assist-
ance, and Independent Living Progra.ms

Present law
Under current law, there are at Ieast 36

programs deslgned to help children who are

victims of abuse or neglect. These programs
address the child protection issue by sup-

- porting abuse reporting and investigation;

abuse prevention; child and family assess-
ment, preservation, and support; foster care;
adoption; and training of social workers, fos-
ter parsnts, judges, and others. These pro-
grams can be divided into two general cat-
egories. The first are entitlement programs
under jurisdiction of the Committee on Ways
and Means and the Finance Committee,
nearly all of which provide unlimited fund-
ing for foster and adoption maintenance pay-
ments, administrative costs, and training.
The two exceptions are the Family Preserva-
tion and Support Program which provides
capped entitlement funds to help States pro-
vide services that keep families together and
prevent abuse, and the Independent Living
program which provides capped entitlement
funds to help children in foster care make
the transition to living on their own. The
second group of programs are appropriated
programs. These programs are smaller and,
except the Child Welfars Services Program,
are generslly under the jurisdiction of the
Economic and Educational Opportunities
Committee and the Labor and Human Re-
sources Committes.
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House bill

The House provision retaing a.li the open-
ended entitlement programs to ensure that
States have adequate resources to help
abused children that must be removed from
thelr homes. The provision also combines the
two capped entitlement programs and many
of the smaller programs into two block
grants that will simplify administration,
promote flexibility, and increase efficiency.
Working in conjunction with the Committes
on Economlic and Educational Opportunity,
the Ways and Means Committee has created
a block grant that is identical to a block
grant created by the Opportunities Commit-
tee. Across the two Committees, a total of 11
programs are combined into the new block
grant structure. Programs under jurisdiction
of the Opportunities Committee are men-
tioned briefly below to clarify the structure
of the overall Federal program for helping
abused children and their families.

Senate amendment
The Senate amendment does not include

“the block grant; the amendment makes no

changes in current law.
Conference agreement

The conference agreement follows the Sen-
ate amendment.

Chapter 1—Block Grants to States for the

Protection of Children
1. PURPOSE

Present law

Child Welfare Services, now provlded for in
Title IV-B of the Soclal Security Act, are de-
signed to help States provide child welfare
services, family preservation, and commu-
nity-based family support services.

House bill

The proposed Child Protection Block Grant
would replace current law under Title IV-B.
The purpose of the Child Protection Block
Grant is to:

(1) identify and assist famllies at risk of
abusing or neglecting their children;

(2) operate a systermn for recelving reports
of abuse or neglect of children;.

(3) improve the intake, assessment, screen-
ing, and investigation of reports of abuse and
neglect; ) :

(4) enhance the general child protective
system by improving risk and safety assesgs-
ment tools and protocols;

{5) improve legal preparation a.nd represen-
tation, including procedures for appealing
and responding to appeals of substantiat:ad
reports of abuse and neglect;

(6) provide support, treatment, and fa.mily
preservation services to familiss which are,
or are at risk of, abusing or neglecting their
children;

(7) support children who must be removed
from or who cannot live with their families;

(8) make timely decisions about permanent
living arrangements for children who must
be removed from or who cannot live with
their families;

(9) provide for continuing evaluation and
improvement of chlld protection laws, regu-
lations, and services;

(10) develop and facilitate training proto-
cols for individuals mandated to report child
abuse or neglect; and

(11} develop and enhance the capacity of
community-based programs to integrate
shared leadership strategles between parents
and professionals to prevent and treat child
abuse and neglect at the neighborhood level.

Senate amendment

The amendment does not change current
law. ’ :

Conference agreement

The conference agreement follows the Sen-
ate amendment.
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130 restrictive mears availatle for
acmnn'!k-’ the compeillng zovernmental in-
ernsG Of assuring that aliens be self-relianct
in accordance with navional immigration

licy.
p((;:v-lAP'I'ER 1—ELIGIBILITY FOR FEDERAL

BENEFITS
ALIENS WHO ARE NOT QUALIFIED
ALIENS INELIGIBLE FOR FEDERAL
PUBLIC BENEFITS.

(a) IN GENERAL.—Notwithstanding any
otaer provision of law and except as provided
{n subsection (b), an alien who {8 not a quali-
ffed allen (as defined in section 4431) is ot
eligible for any Federal public benefit (as de-
fined in subsection (¢)).

(9) EXCEPTIONS.—

(1) Subsection (a).shall not apply with re-
gpect to the following Federal public bene-
fits:

(A) Emergency medical services under title
XIX of the Social Security Act.

(B) Short-term, non-cash. in-kind emer-
z2ncy disaster relfef.

(C) Public health assistance fur !mmuniza-
tions with respect to immunizable diseases
aad for testing and treatment of symptoms
of communicable diseases whether or not
such symptoms are caused by a commu-
nicable disease.

(D) Programs, services, or assistance (such
as soup kitchens, crisis counseling and inter-
vention, and short-term shelter) specified by
the Attorney General, in the Attorney Gen-
eral's sole and unreviewable discretion after
consultation with appropriate Federal agen-
cies and departments, which (i) deliver {n-
kind services at the community-level, in-
cluding through public or private nonprofit
agencies; (1i) do not condition the provision
of assistance, the amount of assistance pro-
vided, or the cost of assistance provided on
the individual recipient's income or re-
sources; and (i1i) are necessary for the pro-
tection of life or safety.

(E) Programs for housing or community
development assistance or financial assist-
ance administered by the Secretary of Hous-
ing and Urban Development, any program
under title V of the Housing Act of 1949, or
any assistance under section 306C of the Con-
solidated Farm and Rural Development Act,
to the extent that the alien is receiving such
a benefit on the date of r.he enactment of
‘this Act.

the
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"benefit payable under title II of the Social
Security Act to an allen who is lawfully
present in the United States as determined
by the Attorney General, to any benefit if
nonpayment of such ‘benefit would .con-
travene an international agreement -de-
scribed in section 233 of the Social Security

contrary to section 202(t) of the Social Secu-
rity Act, or to any benefit payable under
title I of the Social Security Act to which
entitlement {3 based on an application filed
in or before the month in which this Act be-
comes law, ’

(c) FEDERAL PUBLIC BENEFIT DEFINED.—

(1) Except as provided in paragraph (2), for
purposes of this subtitle the term ‘‘Federal
public benefit’* means—

license, or commercial license provided by
an agency of the United States or by appro-
priated funds of the United States: and

(B) any retirement, welfare, health, dis-
ability, public or assisted housing, post-
secondary education. food-assistance, unem-
ployment benefit, or any other similar bene-
it for which payments or assistance are pro-
vided to an individual, household, or family
eligibility unit by an agency of the United
States or by appropriated funds of the Unit-
ed States.
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(2) Subsection (a) shall not apply to any -

Act, to any benefit {f nonpayment would be.

(A) any grant, contract, loan, professional”
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{2) Such term Jhall not apply—

(A) to any contrace, professional license, or
commercia: ijcense for a nocimmigrant
whose visa for entry is related to such em-
ployment {n the Unlted States; or

(B) with respect to benefits for an alien
who as a work authorized nonimmigrant or
as an alien lawfuily admitted for permanent
residence under the Immigration and Nation-
ality Act qualified for such benefits and for
whom - the United. States under reciprocal
treaty agreements is required to pay bene-
fits, as determined by the Attorney General,
after consultation with the Secreta.ry of
State.

SEC 4402. LIMITED ELIGIBILITY OF QUALIFIED
ALIENS FOR CERTAIN FEDERAL
PROGRAMS.

(a) LIMITED ELIGIBILITY FOR SPECIFIED FED-
ERAL PROGRAMS.—

(1) IN GENERAL. —Notwithsta.nd.ing any
other provision of law and except as provided
in paragraph (2), an alien who is a qualified
alien (as defined in section 4431) is not eligi-
ble for any specified Federal program (as de-
fined in paragraph (3)).

(2) EXCEPTIONS.—

(A) TIME-LIMITED EXCEPTION FOR REFUGEES
AND ASYLEES.—Paragraph (1) shall not apply
to an alien until § years after the date—

(1) an alien i{s admitted to the Unlted
States as a refugee under section 207 of the
Immigration and Nationality Act;

(i1) an alien i3 granted asylum under sec-
tion 208 of such Act; or

(1i1) an alien's deportation i{s withheld

under section 243(h) of such Act. . .

(B) CERTAIN PERMANENT RESIDENT ALIENS.—
Paragraph (1) shall not apply to an allen
who—

(1) is lawfully admitted to the United
States for permanent residence under the
Immigration and Nationality Act; and

(11)(I) has worked 40 qualifying quarters of
coverage as defined under title II of the So-
clal Security Act or can be credited with
such qualifying quarters as provided under
section 435, and (II) did not receive any Fed-
eral means-tested public benefit (as deflned
in section 4403(c)) during any such quarter.

(C) VETERAN AND ACTIVE DUTY EXCEPTION.—
Paragraph (1) shall not apply to an allen who
is lawfully residing in any State and {s—

(i) a veteran (as deflned in section 101 of
title 38, United States Code) with a discharge
characterized as an honorable discharge and
not on account of alienage,

(11) on active duty (other than active duty
for training) in the Armed Forces of the
United States, or -

(i1i) the spouse or unmarried dependent
child of an individual described in clause (i)

or (i1).

(D) TRANSITION FOR ALIENS CURRENTLY RE-
CEIVING BENEFITS,—

(1) SSI.—

(I) IN GENERAL.—WI{th respect to the speci-
fied Federal program described in paragraph
(3)(A), during the period beginning on the
date of the enactment of this Act and ending
on the date which is 1 year after such date of
enactment, the Commissioner. of Social Se-
curity shall redetermine the eligibility of
any individual who is receiving beneflts
under such program as of the date of the en-
actment of this Act and whose eliglibility for
such benefits may terminate by reason of the
provisions of this subsection.

(II) REDETERMINATION CRITERIA.— With re-
spect .to any redetermination' under sub-
clause (I), the Commissioner of Social Secu-
rity shall apply the eligibility criteria for
new applicanis for benefits under.such pro-
gram.

(III) GRANDFATHER PROVISIO\I —The provi-
sions of this subsection and the redetermina-
tion under subclause (I), shall cnly apply
with respect to the benefits of an individual
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described in subclause (1) for monthe bewin-
uing on or after the date of the redetermina-
tion with respect to such individual.

(IV) NOTICE.—Not later than January 1.
1997, . the Commissioner of. Socizl Security
shall notify an individuai described f{n sub-
clause (I) of the provisions of tais clause. .

(11) FOOD STAMPS.—

(I) IN GENERAL.—WIth respect to the speci-
fled Federal program described in paragraph
(3)B), during the period beginning on the
date of enactment of this Act and ending on
the date which i3 1 year after the date of en-
actment, the State agency shall, at the time
of the recertification, recertify the eligi-
bility of any individual who is receiving ben-
efits under such program as of the date of en-
actment of this Act and whose eligibility for
such benefits may terminate by reason of the
provisions of this subsection.

(II) RECERTIFICATION CRITERIA.—~With re- -
spect to any recertification under subclause
(I), the State agency shall apply the eligi-
bility criteria for applicants for benefits
under such program.

(III) GRANDFATHER PROVISION.—The provi-
sions of this subsection and the recertifi-
cation under subclause (I) shall only apply
with respect to the eligibility of an alien for
a program for months beginning on or after
the date of recertification, if on the date of
enactment of this Act the allen is lawfully
residing {n any State and is receiving bene-
fits under such program on such date of en-
actment.

(111) MEDICAID.—

(I) IN GENERAL.—With respect to the speci-
filed Federal program described {n paragraph
(3X(C), during the period beginning on the
date of enactment of this Act and ending on
the date which is 1 year after the date of en-
actment, the State agency shall, at the time
of the redetermination, redetermine the eli-
gibility of any individual who i3 receiving
benefits under such program as of the date of
enactment of this Act and whose eligibility
for such benefits may terminate by reason of
the provisions of this subsection. )

(I) REDETERMINATION.—With respect to
any redetermination under subclause (I), the
State agency shall apply the eligibility cri-
teria for applicants for benefits under such
program.

(ITI) GRANDFATHER PROVISION.—The provi-
slons of this subsection and the redetermina-
tion under subclause (I) shall only apply
with respect to the eligibility of an alien for
a program for months beginning on or after
the date of redetermination, if on the date of
enactment of this Act the alien is lawfully
residing in any State and is recelving bene-
fits under such program on such date of en-
actment. ’

(3) SPECIFIED FEDERAL PROGRAM DEFINED.—

_For purposes of this subtitle, the term ‘‘spec-

ifled Federal program™ means any of the fol-
lowing:

(A) SSIL—The supplement.a.l security. in-’
come program under title XVI of the Social
Security Act, including supplementary pay-
ment3 pursuant to an agreement for Federal
administration under section 1616(a) of the
Social Security Act and payments pursuant
to an agreement entered into under section
212(b) of Public Law 93-66.

(B) Foop 8TAMPS.—The food stamp pro-
gram as deflned in section 3(h) of the Food
Stamp Act of 1977. :

(C) MEDICAID.—A State plan approved
urder title XIX of the Social Security Act.

(b) LIMITED ELIGIBILITY FOR DESIGNATED
FEDERAL PROGRAMS.—

(1) IN GENERAL.—Notwithstanding any
other provision of law and except as provided
in section 4403 and paragraph (2), a State 13
authorized to determine the ehriblllt.y of an
alien who {3 a qualified alfen (as defined in
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there will no longer be any mechanism
for guaranteeing a national safety net
for our poorest families.

I am concerned that the work re-
quirements in the bill can not be met.
States that do not meet employment
goals will lose part of their block
grants, Penalties would rise from 5 per-
cent in the first year to 21 percent in
the ninth year. The Congressional
Budget Office has already reported that

most States will be unable to meet the-

work requirements. This legislation
lacks the necessary commitment or re-
sources to nhelp people move from pov-
erty to meaningful employment. It
does not provide any specific funding
for States to help people find or train
themselves for Dbetter-paying jobs.
Rather than moving people off welfare
and onto work, this bili emphasizes
cutting off welfare.

While I support reform that promotes
personal responsibility. and community
initiatives, I cannot support legislation
which undermines the national safety
net and reduces resources for hungry
families. )

Mr. GRAHAM. Mr. President, during
consideration of the Senate reconcili-
ation bill, two definitions regarding
immigrants, section 2403(c)(1), and in
section 2423, section 213(AXD(2), were
stricken because they contained mate-
rial that was not under the jurisdiction
of the Finance Committee. Specifically
the definitions denied all means-tested
benefits to immigrants including bene-
fits subject to appropriations.

The Parliamentarian also agreed
that the provisions violated another
section of the Byrd rule, section
313(B)(1XD). Section 3J13(bL)(AXND) pro-
hibits language in a reconciliation bill
or conference report if the deficit re-
duction is merely incidental to the
larger policy changes contained within
the provision. The Parliamentarian
agreed that since the reconciliation
process is confined to mandatory
spending, expanding the scope of provi-
sions to include benefits provided by
discretionary spending was a violation
of the Byrd rule. )

The conferees were certainly notified
about these rulings and the offending
provisions were not included in the

" conference report.

Moreover, would the Senator agree

that, when the Senate struck these sec-

tions as violating the Byrd rule, the
Senate's intent was to prevent the de-

_ nial of services in appropriated pro-

grams such as those that provide serv-
ices to victims of domestic violence
and child abuse, the maternal and child
health block grant, social services
block grant, community health centers
and migrant health centers? Does the
Senator agree that recipients of appro-
priated funds are not forced to conduct
checks on citizenship and immigration
status when providing community
services?

Mr. KENNEDY. Yes. Under the Byrd
rule, the budget reconciliation process
cannot be used to change discretionary
spending programs. Only mandatory
spending is affected.
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Mr. GRAHAM. Is this consistent with

the understanding of the Senator from

Nebraska as well?

Mr. EXON. Yes. As ranking minority
member of the Budget Committee, I
have been concerned to ensure that the
budget reconciliation process is limited
to affecting mandatory spending and is

_not misused  to achieve other objec-

tives. Budget reconciliation's depar-
ture from ordinary Senate rules of de-
bate must be carefully limited to its
original and proper purpose. Our col-
leagues on the other side of the aisle
shared this view when they agreed to
strike the offending provisions from
the Senate bill. N

. Mr. GRAHAM. Would the Senator
agree that the version of the bill rec-
ommended in this conference report is
consistent with this understanding?

- Mr. EXON. Yes. These provisions

-stayed out of the bill in conference, as

the conferees sought to avoid another
challenge on the Senate {loor that
these provisions violated the Byrd rule.
This manifests our intent to keep this
bill within the proper parameters of
budget reconciliation.

Mr. President, changes in discre-
tionary programs on a reconciliation
bill, such as the ones mentioned by the
Senator from Florida and the Senator
from Massachusetts, result in no direct
budgetary savings and are therefore ex-
traneous under the Byrd rule.

During floor consideration of this
legislation, we struck section 2403(¢c)(1).
and in section 2423, section 213(AXIX2)
because they contained material that
was not under the jurisdiction of the
Finance Committee, namely many dis-
cretionary programs, because they vio-
lated section 313(b)(1)XC) of the Budget
Act. These provisions also provide no
budgetary savings, and vieclating the
intent of section 313(b}1)A) of the
Budget Act, but because they were
cleverly embedded in language which
did provide direct budgetary savings, it
was difficult to fully enforce the Byrd
rule, Nonetheless, it is clear that this
bill should not be used to make
changes in discretionary programs, and
those who look to interpret the action
of the Congress should take this {nto
account.

Mr. President, the purpose of the
Byrd rule is to prevent reconciliation
bills frcm being loaded up with provi-
sions, such as these, that have no budg-
etary impact. This is important be-
cause reconciliation bills move in the
Scnate under special rules which limit
amendment and time for dehate. With-
out the protections provided by the

Byrd rule, it would be far too easy to

take advantage of the privileged nature
of reconciliation to enact controversial
items without proper consideration in
the Senate. Allowing reconciliation to
be used in this manner fundamentally
undermines the basic -nature of the
Senate’s rules which protect the voice
of the minority and damages the Sen-
ate as an institution.

For this reascn, I feel it is important
to bring these provisions to the atten-
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tion of the Senate, and I thank the
Senators for their efforts. -

Mr. LEVIN. Mr. President, today, the
Senate will reach a milestone in the
iong and sometimes twisting journey of
welfare reform legislation. The Senate
will pass this bill, as the House of Rep-
resentatives. did yesterday. The Presi-
dent has told the Nation that he will
sign it, and soon it will become law. I’
will vote in favor of this bill because it
is.a step toward ending the present sys-
tem which simply does not work and
replacing it with a system which re-
quires and rewards work. I wish, how-
ever, that we had before us a reform
bill which I could wholeheartedly,
without reservation, endorse and sup-
port. I would greatly prefer a bill, for
example, like the work first legislation
which contained a Federal safety net
for children and which I cosponsored
with Senator DASCHLE and many of my
colleagues or even like the bipartisan
Biden-Specter approach which I voted
for in the Senate.

The bill before us is an improvement
over the legislation which I opposed
last year and which the President ve-
toed because, among otlier things, it
provides more support for child care,
retains needed child protection pro-
grams and services, includes my
amendment strengthening the work re-:
quirement, does not block grant food
stamp assistance, requires a greater
maintenance of effort from the States,
and doubles the contingency fund to
help States in times of economic down-
turn. However, it contains a number of
serious fiaws. That {s why it is a mile-
stone and not a final destination. It
will need repairs. As the President has
indicated, there are aspects of this leg-
islation which the Congress will be re-
quired to revisit., And beyvond that, I
believe that this kind of sweeping re-
form involves an element of risk. Al-
though our efforts are directed toward
improving the system, recognizing
within the welfare system the principle
of thie value of work, assuring the pro-
tection of children and reasserting the
responsibility of absent parents to
their children, we cannot possibly be
sure that all the effects of such sweep-
ing reform will be those intended. For
that reason, the -Congress must remain
vigilant in its oversight and”monitor-
ing of the impacts of this legislation.
We must stand ready to address nega-
tive impacts. If critics are fully correct
and there is a large increase in the
numbers of American children who find
themselves impoverished, we must
stand ready to remedy quickly the de-
fects in this bill.

For a number of years. I have been
working toward reform of the welfare
system. The existing system has failed.
It does not serve families and children
well. It does not serve the American

‘taxpayer well, It was created to meet

the needs of families in hard times, Un-
fortunately, for far too many, what was
intended as a safety net has too often
become a way of life, a cycle of depend-
ency. It is wrong to allow such a sys-
tem to continue.
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actual :‘Lmou_nt of such resources and the allowable resource level established uhder the
State plan.

(iii) In determining the amount of erroneous excess payments for medical assistance
to an individual or family under clause (iXII), the amount of the erroneous excess
payment shall be the smaller of (I) the amount of the payment on behalf of the individuaj
or family, or (II) the difference between the actual amount incurred for medical care by
the individual or family and the amount which should have been incurred in order to
establish eligibility for medical assistance.

(iv) In determining the amount of erroneous excess payments, there shall not be
included any error resulting from a failure of an individual to cooperate or give correct
information with respect to third-party liability as required under section 1396k(a)(1X(C)
or 602(a)(26)(C) of this title or with respect to payments made in violation of section
1396e of this title.

(v In determmmg the amount of erroneous excess payments, there shall not be
included any erroneous payments made for ambulatory prenatal care provided during a
presumptive eligibility period (as defined in section 1396r-1(b)(1) of this title).

(E) For purposes of subparagraph (D), there shall be excluded, in determining both
erronecus excess payments for medical assistance and total expenditures for medical
assistance—

(i) payments with respect to any individual whose eligibility therefor was deter-
mined exclusively by the Secretary under an agreement pursuant to section 1383c
of this title and such other classes of individuals as the Secretary may by regulation
prescribe whose eligibility was determined in part under such an agreement; and

(ii) payments made as the resuit of a technical error.

(2) The State agency administering the plan approved under this subchapter shall, at
such times and in such form as the Secretary may specify, provide information on the
rates of erroneous excess payments made (or expected, with respect to future periods
specified by the Secretary) in connection with its administration of such plan, together
with any other data he requests that are reasonably necessary for him to carry out the
provisions of this subsection.

(3)(A) If a State fails to cooperate with the Secretary in. providing information
necessary to carry out this subsection, the Secretary, directly or through contractual or
such other arrangements as he may find appropriate, shall establish the error rates for
that State on the basis of the best data reasonably available to him and in accordance
with such techniques for sampling and estimating as he finds appropriate.

(B) In any case in which it is necessary for the Secretary.to exereise his authority
under subparagraph (A) to determine a State’s error rates for a fiscal year, the amount
that would otherwise be payable to such State under this subchapter for quarters in
such vear shall be reduced by the costs incurred by the Secretary in makmg {dlrectly or
otherwise) such determination.

(4) This subsection shall not apply with respect to Puerto Rico, Guam, the Virgin
Islands, the Northern Mariana Islands, or American Samoa.

(v) Medical assistance to aliens not lawfully admitted for permanent residence

(1) Notwithstanding the preéeding provisions of this section, except as provided in
paragraph (2), no payment may be made to a State under this section for medical
assistance furnished to an alien who is not lawfully admitted for permanent residence or
otherwise permanently residing in the United States under color of law.

(2) Payment shall be made under this section for ¢éare and services that are furnished
to an alien described in paragraph (1) only if—

(A) such care and services are necessary for the treatment of an emergency
medical condition of the alien,

(B) such alien otherwise meets the eligibility requirements for medical assistance

under the State plan approved under this subchapter (other than the requirement of

the receipt of aid or assistance under subchapter IV of this chapter, supplemental
. security income benefits under subchapter XVI of this chapter, or a State supple-
mentary payment), and
(C) such care and services are not related to an organ transplant procedure,
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» resource level established under the (3) For purposes of this subsection. the term “emergency medical condition” means a
medical condition (including emergency labor and delivery) manifesting itself by acute

cess payments for medical assistanee symptoms. of sufficient severity (including severe pain) such that the absence of
:he amount of the erroneous excesg jmmediate medical attention could reasonably be expected to result in— .

ne payment on behalf of the individyg) {A) placing the patient’s health in serious jeopardy,
'i‘ﬁ;’%‘;;n%med for mzd:cal care by {B) serious impairment to bodily functions, or
€en incurred In order to (C) serious dysfunction of any bodily organ or part

1Xcess payments, there shall not b v (w) Reductxon in amount expended under State plan

1dividual to cooperate or give correct (D(A) Notwithstanding the previous provisions of this section, for purposes of
required under section 1396k(a)(1(C) | getermining the amount to be paid to a State (as defined in paragraph (7(D)) under
ayments made in violation of section | subsection (a)1) of this.section for quarters in any fiscal year, the total amount
. expended during such fiscal year as medical assistance under the State plan (as
’Xcess payments, there shall not e determined wjthout regard to this subse'ction) shall be reducgd by the sum pf any
itory prenatal care provided during 5 | revenues received by the State (or by a unit of local government in the State) during the
1396r-1(b)(1) of this title). fiscal year—
{i) from provider-related donations (as defined in paragraph (2)(A)), other than—
(I) bona fide provider-related donaticns (as defined in paragraph (2)(B)), and

(II) donations described in paragraph (2}(C);

wll be excluded, in determining both
: and total expenditures for medica]

whose eligibility therefor was deter. (ii) from health care related taxes (as defined in paragraph (3)(A)) other than
igreement pursuant to section 1383c broad-based health care related taxes (as defined in paragraph (3)(B)); ‘

5 as the Secretary may by regulation (iii) from a broad-based health care related tax, if there is in effect a hold
part under such an agreement; and harmless provision (described in paragraph (4)) with respect to the tax; or
:al error. , (iv) only with respect to State fiscal years (or portions thereof) occurring on or

after January 1, 1992, and before October 1, 1995, from broad-based health care
* specify, provide information on the related taxes to the extent the amount of such taxes collected exceeds the limit
icted, with respect to future periods established under paragraph (5). ‘
wdministration of such plan, together (B) Notwithstanding the previous provisions of this section, for purposes of determin-
y necessary for him to carry out the | ing the amount to be paid to a State under subsection (a)(7) of this section for all
quarters in a Federal fiscal year (beginning with fiscal year 1993), the total amount
expended during the fiscal year for administrative expenditures under the State plan (as
determined without regard to this suibsection) shall be reduced by the sum. of any
revenues received by the State (or by a unit of local government in the State) during
such quarters from donations described in paragraph (2XC), to the extent the amount of
such donations exceeds 10 percent of the amounts expended under the State plan under
: . this subchapter during the fiscal year for purposes described in paragraphs (2), (3), (4),
Secretary to exercise his authority (6), and (7) of subsectlon {(a) of this section.

r rates for a fiscal year, the amount
: ! . (C)(i) Except as otherwise provided in clause (ii), subparagraph (A)) shall apply to
der this subchapter for quarters in donations received on or after January 1, 1992,

the Seeretary in making (directly or
(ii) Subject to the limits described in clause (iii) and subparagraph (E), subparagraph

(A)i) shall not apply to donations received before the effective date specified in
St:ml“;t;emo Rico, Guam, the Virgin subparagraph (F) if such donations are received under programs in effect or as

: described in State plan amendments or related documents submitted to the Secretary by

- September 30, 1991, and applicable to State fiscal year 1992, as demonstrated by State .
plan amendments, written agreements, State budget documentation, or cther documen-
this section, except as provided in tary evidence in existence on that date.

roved under this subchapter shall, at

Secretary in providing information
y, directly or through contractual or
ze, shall establish the error rates for
- available to him and in aecordance
he finds appropriate. '

itted for permanent residence

z&remi:g? this sectionv for dmedical (iii) In applying clause (i) in the case of donations received in State fiscal year 1993,
under ]or pizimanent residence OF 1 the maximum amount of such donations to which such clause may be applied may not
color of law. exceed the total amount of such donations received in the corresponding period in State

care and services that are furmshed fiscal year 1992 (or not later than 5 days after the last day of the corresponding period).

> (D)(i) Except as otherwise provided in clause (ii), subparagraphs (A)(ii) and (A)iii)
or the treatment of an emergency shall apply to taxes received on or after January 1, 1992.

. . (i) Subparagraphs (A)(ii) and (A)(i) shall not apply to 1mpermxssxble taxes (as
requirements for medical assistance defined in clause (iii)) received before the effective date specified in subparagraph (F) to
1pter?(other than the requirementof | the extent the taxes (including the tax rate or base) were in effect, or the legislation or
er IV of this chapter, supplemental regulations imposing such taxes were enacted or adopted, as of November 22, 1991.

f thi .
of this chapter, or a State supple- (iii) In this subparagraph and subparagraph (E), the term “impermissible tax” means
a health care related tax for which a reduction may be made under clause (i) or (i) of
n organ transplant procedure. subparagraph (A).
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Subsee. (b). Pub.L. 99-177 substituted provi-
sions setting forth exceptions in the House of

"Representatives for certain bills, etc., under sub-

sec. (a) of this section, for provisions relating to.
determination of outlays and revenues.

_ Subsec: (c).

E'ffe(‘:tive Date of 1990 Amendment .

Amendment by section 13303 of Pub.L.
101-508 applicable with respect to, fiscal years
beginning on’ or after Oct. 1, 1990, see section
13306 of Pub.L..101-508, set out as a note under
section 632 of this title. .

Effectwe Date of 1985 Amendment

Amendment by Pub. L 99-177 effectlve Dec.
12, 1985, to apply to fiscal years beginning after

. Sept. 30, 1985, see section 275(a)(1), of Pub.L. =~

99-177, set out as a note undet section 900 of
this ntle

Pub.L. 99-177 added subsec. (c)."

2 § 644

Appeal of Rulings of the Chair
An’ affirmative vote of three-fifths of the

 Members of the Senate, duly chosen and sworn, -

shall be required in the Senate to sustain an

"appeal of the ruling of the Chair on a point of

order raised under subsee. (a) of this section, see

“seetion 271(c) of Pub.L. 99-177, set out as 3 note
-under section 900 of this title.

‘[Section 271(c) of Pub.L. 99-177 to expire
Sept. 30, 1993, pursuant to section 275(b)(1) and
2XD) of Pub.L. 99-177, as amended by Pub.L.

© 100-119, Title 1, § 106(c), Title II, §210(b),.

Sept. 29, 1987, 101 Stat. 780, 787, set out as-a
note under secnon 900 of this ntle i L

' Legislative Hxstory .
For legislative history and purpose of Pub.L.

99177, see 1985 U.S. Code Cong. and Adm.
News, p. 979. See, also, Pub.L. 100—119 1987
U.S.Code Cong. and Adm.News, p. 739; Pub.L.

101-508, 1990 US Code Cong. and Adm. News, :
» p. 2017, .

" LAW REVIEW. COMMENTARIES

Rewriting the fiscal constitution: The case of
Gramm—Rudman—Hongs Kate Stith, 76 Cal
L.Rev. 593 (1988) 4

§ 643 Effects of pomts of order

(a) Points of order in the Senate against amendments between the Houses

Each provxslon of this Act that establishes a pomt of order against an amendment also

establishes a point of order in the Senateé Aagainst an amendment between the Houses. . -

If a point of order under this Act is raised in the Senate against an amendment between

" the Houses, and the Presiding Officer sustains the point of order, the effect shall be the

. same as 1f the Senate had disagreed to the amendment

(b) Effect of a point of order on a bxll in the Senate -
In the Senate, if the Chmr Sustains a pomt of order under this Act against a bill, the

~* Chair shall then send the bill to the committee of appropnate junsdlctmn for further
'conmderatlon

. (PubL 93-344, Title. 111, § 312, as added Pub.L, 101-—508 Tltle X117, § 13207(33)(1), Nov. 5, 1990, 104
Stat.. 1388-618: )

ms’remcat AND STATUTORY NOTES o !

References in Text

“This Aet”, referred to in text, means Puh L.
93-344, July 12, 1974, 88 Stat. 297, as amended,
known as the Congressional Budget and Im-
poundment Control.Act of 1974. For complete
clagsification of this Act to the Code, see Short

Title note set out under section 621 of th:e title’

and Tables. .

Codification

Letter des1gnanon “(a)” has been edltona]ly
supphed s

Leglslatzve History
For legislative history and purpose of Pub. L

- 101-508, see 1990 U.S.Code Cong. and Adm:

News, p 2017

¢

§ 644 Extraneous matter in reconcnhatxon leglslatlon A

(a) In general

When the Senate is cons1denng a reconmhatlon bﬂl or a reconciliation resolution

pursuant to section 641 of, this title, (whether that bill or resolution originated in. the

Senate or the House) or section 907d of this title, upon a point of order being made by

- any Senator against material ‘extraneous to the instructions to a committee which is

contained in any title or provision of the bill or resolution or offered as an amendment to

the bill or resolution, and the point of order is sustained by the Chair, any part of said '

title or provision that contains material extraneous to the instructions to said Committee

. as defined in subsection (b) of this section shall be deemed stncken from the bill and
may not be offered as an amendment from the floor.
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U (b) E‘(traneous provisions

(6N (A) Except as provided. in parag’raph (2), a prowsxon of a reconeﬂlation bﬂl or,

: reconcmatlon ‘resolution considered . pursuant to section. 641 of this title shall-be -
consxdered extraneous if such provision does not produce a change .in outlays or
revenues, including changes in outlays and revenues brought about by changes in the
terms. and conditions under which outlays are made or revenues are required to be

“.collected. (but a provision in which outlay ‘decréases or revenue increases exactly offset
outlay increases or revenue decreases shall not be considered extraneous by virtue of
this’ subparagraph); (B) any provision producing an increase in outlays or decrease in
revenues shall be considered extraneous if the net effect of provisions reported by the - .
Committee reporting the title containing the prows:lon is that the Committee fails to
achieveé its reconciliation instructions; (C) a prowsmn that is not in the jurisdiction of the
Committee with jurisdiction over said title or provision shall be considered extraneous;
D) a _provision shall be considered-extraneous if it produces changes in- outlays or
revenues which are merely incidental to the non~budgetary components of the provision;

(E) a provision shall be considered to be éxtraneous if it increases, or would increase, .
net outlays, or if it 'decreases, or would decrease, revenues during a fiscal year after the-
fiscal years covered by such reconciliation bill or reconciliation resolution, and such
increases or decreases -are greater than-outlay reductions or revenue increases resulting
- from other’ provisions in such title in such year; and (F) a prowslon shall be con31dered '
" extraneous if it violates section 641(g) of this title.

. (2) A Senate-originated provision shall not be considered extraneous under paragraph o
- © (1)(A) if the Chairman and Ranking Minority Member of the Committee on the Budget - - -

and the Chairman and Ranking’ Minority Member of the Committée which reported the -
provision certify that: (A) the provision mitigates direct effects clearly attributable to a
_ provision changmg outlays or revenues and both promlons ‘together produce a net
; reduction in the deficit;. (B) the provision ‘will result in a substantial reduction in outlays
: or a substantial increase in revenues during fiscal years after the fiscal years coveréd by
the reconciliation. bill or reconciliation resolution; (C) a reduction of outlays or an
‘ ~ increase in revenues is likely to occur as a result of the provision, in the event of new
.~ regulations authorized by the provision or-likely to be.proposed, court rulings on
s pending litigation, or relatlonshxps between economic indices and stipulated statutory
triggers pertaining to the provision, other than the regulations, court rulings or
relationships currently pro;ected by the Congressional Budget Office for scorekeepmg

purposes; or (D), such prowsmn will -be likely to produce a significant reduction in
S outlays or increase in revenues but, due to msuﬁ:‘iment data, such reduction or increase

.+ < cannot be rehably estimated.

(3.A provision reported by a commitiee shall not be. conmdered exn'aneous under = '

" paragraph (1)X(C) if (A) the' provision is an integral part of a provision or title, which if -
. -introduced as a bill or resolution would be referred to such committee, and the provision
- sets forthithe procedure to carry out or implement the substantive provisions that were
reported and which fall within the jurisdiction of such committee; or (B) the provision
. states an exception to, or a specw.l apphcatlon of, the general provision or title of which
. it is a part and such general-provision or title if mtroduced asa bﬂl or resolution would

be referred to such comnuttee :

1 (o) Pomt of order .("

" When the Senate is consxdermg a conference report on, or an amendment between the

; . -+ Houses in relation to, a reconcmatmn bill or reconclhatxon resolutlon pursuant to secnon

i ' 641 of this title, upon— . .

3 (1) a point of order being.made by any Senator agamst e*ctraneous matenal
_meeting the definition of subsections (b)(l)(A) (b)(l)(B), (b)(l)(D), B)AXE), -or
(b)(l)(F) of this section, and

(2) such point of order being sustained; "

' such material contained in such conference _report or amendment ‘shall be deemed

~_stricken, and the Senate shall proceed without intervening action or motion, to consider

_ . the question of whether, the Senate shall recede from its amendment and concur with a

© - further amendment, or concur in the House amendment with a further amendment, as
.. the case may be, which further amendment shall consist of only that portion of the '
- conference report or House amendment, as the case may be, not so stricken. Any such -

. motion in the Senate shall be debatable for two hours. “In any case in which such point

“off order is sustamed agamst a conference report (or Senate amendment denved from
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such conference report by operation of this subsection) no further amendment shall be in
order.

(e)! Extraneous materials

Upon the reporting or discharge of a reconciliation bill or resolution pursuant to
section 641 of this title in the Senate, and again upon the submission of a conference
report on such a reconciliation bill or resolution, the Committee on the Budget of the
Senate shall submit for the record a list of material considered to be extraneous under
subsections (b)(1)X(A), MY(1XB), and (b)(1)}E) of this section to the instructions of a
committee as provided in this section. The inclusion or exclusion of a provision shall not
constitute a determination of extraneousness by the Presiding Officer of the Senate.

(d) General point of order

Notwithstanding any other law or rule of the Senate, it shall be in order for a Senator
to raise a single point of order that several provisions of a bill, resolution, amendment,
motion, or conference report violate this section. The Presiding Officer may sustain the
point of order as to some or all of the provisions against which the Senator raised the
point of order. If the Presiding Officer so sustains the point of order as to some of the
provisions (including provisions of an amendment, motion, or conference report) against
which the Senator raised the point of order, then only those provisions (including
provisions of an amendment, motion, or conference report) against which the Presiding
Officer sustains the point of order shall be deemed stricken pursuant to this section.
Before the Presiding Officer rules on such a point of order, any Senator may move to
waive such a point of order as it applies to some or all of the provisions against which
the point of order was raised. Such a motion to waive is amendable in accordance with
the rules and precedents of the Senate. After the Presiding Officer rules on such a
point of order, any Senator may appeal the ruling of the Presiding Officer on such a
point of order as it applies to some or all of the provisions on which the Presiding Officer
ruled.

(e) Determination of levels

'For purposes of this section, the levels of new Budget authority, budget ouﬁays, new
entitlement authority, and revenues for a fiscal year shall be determined on the basis of
estimates made by the Committee on the Budget of the Senate.

(Pub.L, 93-344, Title I11, § 313, formerly Pub.L. 99-272, Title XX, § 20001, April 7, 1986, 100 Stat.
390; PubL. 99-509, Title VII, § 7006, Oct. 21, 1986, 100 Stat. 1949; Pub.L. 100119, Title II,
§ 205(a), (b), Sept. 29, 1987, 101 Stat. 784; renumbered. and amended Pub.L. 101-508, Title XIII,
§ 13214(a)}-{b)(4), Nov. 5, 1990, 104 Stat. 1388621, 1388-622.)

1 8o in original. Section as amended by Pub.L. 101-508 contains two subsecs. “(c)".

HISTORICAL AND STATUTORY NOTES

1990 Amendment the Members, duly chosen and sworn, shall be

Heading. Pub.L. 101-508, § 13214(b)}(2)(A),
substituted “Extraneous matter in reconciliation
legislation” for “Miscellaneous provisions” as the
section heading. :

Subsec. (2). Pub.L.101-508, § 13214(a)(1)(A),
inserted the subsec. {a) heading: “In general”.

Pub.L. 101-508, § 13214(a)(1X(B), inserted
“(whether that bill or resolution originated in
t.hta;s Senate of the House) or section 9074 of this
title”.

Pub.L. 101-508, § 13214(b}(4)(A), struck out
reference to the Congressional Budget Act of
1974, thereby accommodating the transfer of
this section from the Consolidated Omnibus
Budget Reconciliation Act of 1985 to the Con-
gressional Budget Act of 1974,

Pub.L. 101-508, § 13214(b)4)(B), substituted
“subsection (b} of this section shall be deemed”
for “subsection (d) of this section shall be
deemed”.

Pub.L. 101-508, § 13214(b)(2}B), struck out
sentence: “An affirmative vote of three-fifths of

required to sustain an appeal of the ruling of the
Chair on a point of order raised under this
section, as well as to waive or suspend the
provisions of this subsection.”

Subsec. (). Pub.L. 101-508,
§ 13214(b)(2XB), (C), redesignated former sub-
sec. (d) as (b) and struck out former subsec. (b)
which had directed that no motion to waive or
suspend the requirement of section 636(b)(2) of
this title, as it related to germaneness with
respect to a reconciliation bill or resolution,
could be agreed to unless supported by an affir-
mative vote of three-fifths of the Members, duly
chosen and sworn, which super-majority was to
be required to successfully appeal the ruling of
the Chair on a point of order raised under that
section, as well as to waive or suspend the
provisions of this subsection.

Pub.L. 101-508, § 13214(a)2), inserted the
subsection heading “Extraneous provisions”.

Subsec.  (B)(ANA). Pub.L.  101-508,
§ 13214(b)(1)XA), struck out reference to the
Congressional Budget Act of 1974, thereby ac-
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chapter on a- prospective bagis. The Secretary ghall report such proposais to such
counm‘d:eeu not later than December 31, 1982. ,

(d Prospectxve payment methodology for outpatlent hoepxtal semces

(1) The Secretary shall develop a fully pmepectzve payment system for ambulatory

surgical proeeduree performed on patlents in hospltals on an outpatxent basis,

outpauent basis, which rate encompasses payment for. famhty services and all medieal
and -other health services, other .than physnclans -gervices, commonly ﬁu'mshed in
connection with such procedures.. . .

(3) ' The ‘system shall provide- for appropmte payment rates mth respect to auch

procedures. -In establishing such rates, the Secretary shall consxder whether a d1ﬁ'eren-.

tial payment rate is appropriate for specialty hospitals. ]
@y S.uch“rates shall take into account ‘at least the following considerations:
(A) The costs of hospitals providing ambulatory surgical procedures.
(B) The costs under . this subchapter of payment for such pmeedures performed
in ambulatory sutglcal centers.
(C) The extent to which any differences in such costs are Justaﬁable

. (5) The Secretary shall submit to Congress— - .

_(A) an interim report on the development of the system by Aprﬂ 1 1988, and,,

(B) a final report on such system by April 1, 1989.

The report under subparagraph (B) shall include recommendations concermng the

. implementation of the payment system for: ambulatory surgical procedures per-
formed on or after October, 1, 1989. . .

(6) Repealed Pub.L. 103-432, TltleI § 147(c)(2)(A) Oct. 31 1994, 108 Stat. 4429’

(T) The' Seeretary ‘shall solicit the views of the Prospective Payment Asgessment

" Commission in developing the system under paragraph (1), and shall include in the
Secretary’s reports under this subsectxon any views the Commxsszon may 8ubm1t thh

respect to such’ system

(Aug. 14, 1935 c.531 TitleXI § 1135 as added Aug 13 1981, Pub.L. 97—35 Title}C{I § 2173(c), 95
Stat. 809, and amended Sept. 3, 1982, Pub.L. 97-248, 'I&tle 1,'§ 101(b)(3), 96 Stat. 335; Ot:t. 21, 1988,
Pub.L. 99-509, Title IX, § 9343(f), 100 Stat. 2041; Dec. 22, 1987, Pub.L. 100-203, Title IV, § 4068(b),
101 Stat. 1330-114; July 1, 1988, Pub.L. 100-360, Title IV, § 411(3')(6). 102 Stat. 785 “Oct. 31, 1994,
PubL 103—432, TitleI § 147(c)(2). 108 Stat. 4429), Co o

HISTORICAL AND STATUTORY NOTES

’Ef.fectxve Dates ' ‘ ' . 103—508 104 Stat. 1388, whmh was approved
1994 Acts. Amendment -of subaec. @®), M Nov. 5, 1990, see section 147(g) of Pub.L.-

by section 147(c)(2) of Pub.L. 103432 effective 103432, set out as a note under section

. a8 if mcluded m the enacnnent of PubL 132034& of thxs ntle o

| § 1320b-7. Income and ehg:blhty venficatlon eystem

(a) Requirements of State eligibility systems ’ '_ S o :

In order to meet the requirements of this section, a State must have in eﬁ'ect an
income and eligibility verification system which meets the requnements of subsection (d)
of this section and under which—

(1) the State shall require, as a condmon of ehg:bxhty for beneﬁts under any'

‘program listed in subsection (b) of this section, ‘that each applicant for or recipient

of benefits under that program furnish to the State his social security account -
‘number (or numbers, if he has more than one such number), and the State shall - -

utilize such account numbers in the administration of that program 80 a8 to enable
the association of the recorda pertammg to the apphcant or. recxplent mth his
" account number; .-

: (2) wage xnformanon from agencies admunstenng State unemployment compen— '
sation laws avaﬂable pursuant to section 3304(a)(16) of Title 26, wage. information

141
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reported pumuant to paragraph (3) of this subsection, and wage, income, and othe,
information from the Social Security Administration and the Internal Reveny,
Service available pursuant to section 6103(IX7) of Title 26, shall be requested ang

- ytilized to the extent that such information may be useful in verifying eligibility for,

“ and the amount of, benefits available under any program listed in subsection (b) of
this section, as determined by the Secretary of Health and Human Services (or, f
the case of the unemployment compensation program, by the Secretary of Laber { .
or, in the case of the food stamp. program, by the Secretary of Agriculture)| .,

(3) employers in such State are required, effective September 30, 1988, to make :
quarterly wage reports to a State agency (which may be the agency administering | -
the State's unemployment compensation law) except that the Secretary of Labor (in | :
consultation with the Secretary of Health and Human Services and the Secretary of
Agriculture) may waive the provisions of this paragraph if he determines that the
State has in effect an alternative system which is as effective and timely for

- purposes of providing employment related mcome and ehgzbﬂlty data for the
purposes deseribed in paragraph (2); =

(4) the State agencies administering the programs listed in subsecnon (h) of thm :
section adhere to standardized formats and procedures established by the Secretary | !
of Health and Human Services (m consultatmn with the Secretary of Agnc\ﬂture) ¢
under which— 1

(A) the agencies will exchange with each other mformat:on in their posses. |
sion which may be of use in establishing or venfmng ehgibﬂlty or beneﬁt
‘amounts under any other such program;

" (B) such information shall be made available to assist in t.he child support

- program under part D of subchapter IV of this chapter, and to assist the

Secretary of Health and Human Services in establishing or verifying eligibility
or. benefit amounts under subchapters II and XVT of this chapter, but subject
to the safeguards and restrictions established by the Secretary of the Treasury
with respect to information released pursuant to section 6103()) of Title 26; and

(C) the use of such information shall be targeted to those uses which are
most likely to be productive in identifying and preventing ineligibility and
incorrect payments, and no State shall be reqmred to use such mfomatzon to
verify the eligibility of all recipients; '

= (5) adequate safeguards are in effect 50-as to assure that-— ,

(A) the information exchanged by the State agencies is made available only
to the extent Recessary to asgist in the valid administrative needs of the
program receiving such information, and the information released pursuant to
section 6103(J) of Title 26 is only exchanged thh agencxes aut.honzed to receive

“such information under such section 6103()); -and . .

(B) the information is adequateiy protected against unauthonzed dzsclom
for other purposes, as provided in regulations established by the Secretary of
Health and Human Services, or, in the case of the unemployment compensation

- program, the Secretary of Labor, or, in the case of the food stamp program,

the Secretary of Agriculture, or! in the case of information released pursuant
. to section 6103(!) of Title 26, the Secretary of the Treasury; .

(6) all applicants for and recipients of benefits.under any such program shall be
notified at the time of application, and periodically thereafter, that mformauon
available through. the system will be requested and utilized; and

(7) accounting systems are utilized which assure that programs providing data
receive appropriate reimbursement from the prog:rama utzhzmg the data for the
costsmcurredmpmwdmgthedata. o S e .

(b Apphcable programs . ~ - :" .f, o e
The programs which must partmxpate in the mcome and ehgmmty Venﬁcanon system :
are—

(1) the aid to families. with dependent chﬂdren program under part A of
subchapter IV of this chapter; o

- (2) the medicaid program under subch.apter XIX of thxs chapter'
(3) the unemployment compensation program under section 3304 of Tltle 26;

(4) the food stamp program under t.he Food Stamp Act of 1977 7 USC.A.
§ 2011 et seq J; and
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- '(5) any Stata. program nnder 8 plan approved under subchapter I. X;. XIV or |
XV'I of thls chapter. == .

{e) Pmtection of apphcants from improper use of mformatxon

(1) In order to protect applicants for and recipients of benefits under the. ‘programs
jdentified in’ subsection (b) of this section, or under the supplement.al security income -
program under ‘Subchapter XVI of this chapter, from the improper use of information
obtained from the Secretary of the Treasury under section 6103(N(7XB) of Title 26, no’
Federal, State, or local agency receiving such information may terminate, deny, suspend,
or reduce any benefits of an individual until such agency haa taken appropnate ateps to-
independently verify information relating to—

" (A) the amount of the asset or income mvolved

B) whether such mdmdual actually has (or had) access to such asset or mcome
for his own use, and © ;

- (C) the penod or penods when the mdmdual actually had such asset or meome

(25 Such individual shall be informed by the. agency of the ﬁndmgs made by the

- agency on the basis of such verified information, and shall be given an opportunity to -

_ contest such findings, in the same manner as applies to other information and findings :
 relating to ehgibxhty factors under the program.

@ Citizenship or immig'ration status requirementa* documentatiow verification ‘
by Immigration and Naturalization Service' denial of beneﬁts, hearing

The requirements of this subsection, ‘th.h respect to an mcome and eligibility
venﬁcauon system of a State, are as follows.

(1)(A) The State shall reqmre, 88 a condmbn of an mdmdual’s ehgxbxhty for
benefits under a program listed in subsection (b) of this section, a declaratzon in
. writing, under penalty of perjury— :
(1) by the individual,

. (if) in the case in which éhgxbﬁxty for progra.m bene.ﬁts is determined on a
',famuy or household basis; by any adult member of such mdmdual’ s family or
household (as applicable), or

(iif) in the case of an individual bom mto a famzly or household receiving
benefits under such program, by any adult member of such family or household
no later than the next redetermination of eligibility of such family or household
following the birth of such individual, =~

statmg whether the individual is a citizen or natxonal cf the Umted States and it
that individual is not a citizen or-national of the Umted Stataes that the mdmdual is
in a satisfactory immigration status. L

(B) In this subsection—

. (i) in the case of the program descnbed in aubsectaon (b)(l) of this section,

' 'any reference-to an individual's eligibility for benefits under the program shall

be conaidered a reference to the individual’s being considered a dependent child

or to the individual's being treated as a caretaker relative or other person

- whose needs are to ‘be taken into account in° making the detemnnanon under
section 602(a)(7) of this title,

- (ii) in the case of the program descnbed in aubsectmn (b)(4) of thls sectzon-—-—

(I) any reference to the State shall be consxdered a reference to the .
State agency, and .

‘ an any reference tx) an mdmdual’s ehgxbxm:y for beneﬁts under the
© program ghall be considered a reference to the individual's eligibility to
participate in the program as & member of a household and
(III) the term “satisfactory immigration status” means an mumgranon
‘'status which does not make the mdmdual mehglble for beneﬁts under the
applicable program. :
(2) If such an individual is not a citizen" or nataonal of the Umted States, there
must be presented either— : ‘

(A) ‘alien registration documentation or other proof of mmngratlon registra-
" tion from.the Immigration and Naturalization Service that contains the individ-
" ual's alien admission number or alien file number (or numhers if the mdmdual
has more than one number), or R
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(B) such other documents as the State determines constitutes reasonabj,
evidence indicating a satisfactory immigration status,

(3) If the documentation deseribed in paragraph (2)A) is presented the Sta,
shall utilize the individual's alien file or alien admission number to verify with th,
Immigration and Naturalization Service the individual's immigration status througy
an automated or other system (_e_mg@ged by the Semce fcr use with States

(A) utilizes the mdmdual’s ‘name, ﬁle number admxssmn number or othe;
means permitting efficient verification, and -
(B) protects the individual's privacy to the maximum deg;ee possxble. :
(4) In the case of such an individual who is not a citizen or national of the United
States, if, at the time of application for benefits, the statement deseribed in
paragraph (1) is submitted but the documentation required under paragraph @) is

* not presented or if the documentation required under paragraph (2)XA) is presented
but such documentation is not. venﬁed under pa.ragraph (3)—- S

" (A) the State—

(i) shall provide a reasonable opportumty to submxt tc the State evi-
. dence mdzcatmg a satisfactory lmxmgratxon status, and

(ii) may not delay, deny, reduce, or terminate the individual’s eligibility
for benefits under the program on the basis of the individual's immigration
status until such a reasonable opportunity has been provided; ‘and

(B) if there are submitted documents which the State determines conatxtutaa
‘reasonable evidence indicating such status— -

(i) the State shall transmit to the Immxgratxon and Naturahzatxon
‘Service photostatic or other sunilar copxes of such documents for official
verification,

- (ii) pendmg such venﬁcatxon, the State may not de.lay, deny. reduce, or
terminate the individual's-eligibility for benefits under the program on ‘the
- basis of the individual’s immigration status, and

(iii) the State-shall not be liable for the consequences of any action,
delay, or failure of the Service to conduct such verifieation."

(5) If the State determmes, after complymg with the reqmrements of paragraph
(4), that such an individual is not m 3 sat:sfacbory ummgratxon atatus under the
apphcable program—

(A) the State shall deny or termmate the mdmduai’s ehgxbﬂ:ty for beneﬁts
under the program, and

. (B) the applicable fair heanng process shall be made avaﬂable with respect
to the individual. o

{e) Erroneous State cltu:ensh:p or unmlgratmn status detennmatxona. penaltxes
not required .

. Each Federal agency responmble for admnnstratxon of a program descnbed in -
subsection (b) of this section shall not take any compliance, dmallowance, penalty, or
other regulatory action agairist a State with respect to any error in the State's -
determination to make an individual ehgible for benefits based on citizenship or
ummgrataon status—

(1) if the State has provided such ehgibxhty based ona venﬁcatxon of sabafactory
'ummgratxon status by the Immigration and Naturalization Service, . . :

(2) because the State, under subsection (d)(4)(A)(n) of this section, was required ’
to provide a reasonable opportunity to submit documentation,

(3) because the State, under subsection (d)X4)(B)(ii) of this section, was requzred ’
to wait for the response of the Immigration and Naturalization Service to the
-State’s request for official verification of the immigration status of the individual, or

(4) because of a fair hearing process descnbed in- subsectxon (d)(5)(B) of this
section.
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(f) ‘Medical: assistance to aliens for treatment of emergency conditions

Subsections (a)(1) and (d) of this section shall not apply with respect to aliens seeking
medical assistance for the treatment of an emergency medxcal candmon under section
1396b(vX(2) of thas title. - S

(Aug. 14, 1335, '531, Title X1, § 1137, as ‘added July 18, 1884; PubL 98-369, Div. B, Tiﬂevx
§ 2651(s), 98 Stit. 1147, and arhended Oct. 21; 1986, Pub.L. 99-509, Title IX, § 9101, 100 Stat. 1972;
Nov. 6, 1386, Pub.L. 99-603, Title I, § 121(a)1), 100 Stat. 3384; July 1, 1988, Pub.L. 100-360, Title
IV, § 411(K)(I6)(A), 102 Stat. 799; Oct, 81, 1994, Pub.L. 103482, Title II, § 231, 108 Stat. 4462)

ISomongmaL Probablyshouldbefoﬂowed byaeonma.

, § 1320!)—-8 Hcspltal pmtocols for organ procurement and atandards for organ

N pmcurement agencxes

(a)(l) The Secretary ‘shall prowde ‘that a hospltal or rural pnmary care hospxtal
- meeting the requirements of subchapter XVIII or XIX of this chapter may participate in
the pmgram established under such subchapter only if— .. .

"(A) the hospital 6r rural primary care hospxtal estabhshes wntten protocols for
‘the identification of potential organ donors that—

(1) assure’ that families of potential drgan donors are made aware of the
: optlon of organ or tissue’ ‘donation’ and their option to decline,’

- (if) encourage ‘discretion and- sensmvxty w1th respect to the circumstances,
“views, and beliefs of such families, and -

R ¢ 11) reqmre that such- hospltal’s demgnated organ procurement agency (as
. defined in paragraph (3)(B)) is notified of potential organ donors;
(B) in the case of a hospital in which organ transplants are performed, the
... hospital is a member of, and abides by the rules and requirements of, the Organ
" Procurement and Transplantation Network established pursuant to section 274 of
this title (in this section referred to as the “Network”); and - .. .

~.{C) the hospital or rural primary care hospital has an agreement (as defined in
; paragraph (3XA)) only with such hospltal's designated organ procurement agency.

- (2)(A) The Secretary shall grant a waiver of the reqmrements under subparagraphs
(A)iii) and (C) of paragraph (1) to a hospital or rural primary care hospital desiring to
enter into an agreement with an organ procurement agency other than such hospxtal’
deslgnated organ procurement agency if the Secretary determines that,—

/(i) the waiver is expected to increase organ donation; and- -

" (ii) the waiver will assure equitable treatment of patients referred for trans

K pla.nts within the service area served by such hospital’s designated organ procure-
"~ ‘ment agency and within the service area served by the organ procurement agency
with which the hospital seeks to enter ‘into an agreement under the waiver.

| '(B) In making a determination under subparagraph (A), the Secretary may consider.
factors t.hat would include, but not be hrmted to—

RON ‘cost eﬁ‘ecuveness,
(xi) improvements in quahty,

(iif) whether there has been any change in a hospxtal’s desxgnabed organ procure—

"."'ment ageney:due to a.change made.on or after December 28, 1992, in the definitions

-+ for metropolitan statmncal areas (as estabhshed by the Oﬁce of Management and
. ‘Budget); 'and -

*(iv) the length and contmulty of a hospxtal’s relamonahxp wzth an organ procure—

ment agency other than the hospital's designated organ procurement agency;

+ -gxeept that not.hmg in this subparagraph shall be construed to permit the Secretary"
to grant a waiver: that does:not:meet. the requirements. of .subparagraph .(A).

( C) Any hospital or ‘ rural primary care hospital seeking & waiver under subparagraph
(A) shall submit an application to the Secretary containing -such mformatlon as the
Secretary determines appropriate.

(D) The Secretary shall— -

(@) pubhsh a public notice of any waiver apphcatxon recewed from a hospxtal or
. rural primary care hospital under this paragraph thhm 30 days of recemng such
apphcatlon and -
.145
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»

{4) UNDER CERTAIN TERRITORIAL ASSISTANCE PROGRAMS.—Sec-
tions 3(aX4), 1003ta¥3), 1403(ax3), and 1603(aX4} of the Social
Security Act (as in effect without regard to section 301 of the
Social Security Amendments of 1972) are each amended by
redesignating subparagraph (B) as subparagraph (C) and insert-
ing after subparagraph (A) the following new subparagraph:

“(B) 100 percent of so much of such expenditures as are
for the costs of the implementation and operation of the
immigration status verification system described in section
1137(d); plus”.

(5) UNDER THE FOOD STAMP PROGRAM.—Section 16 of the Food

- Stamp Act of 1977 (7 U.S.C. 2025} is amended by adding at the
end the following new subsection: .
“(h} The Secretary is authorized to pay to each State agency an

amount equal to 100 per centum of the costs incurred by the State

agency in implementing and operating the immigration status ver-
ification system described in section 1137(d) of the Social Security
Act.”.
(6) UNDER HOUSING ASSISTANCE PROGRAMS.—The United
States Housing Act of 1937 (42 U.S8.C. 1437 et seq.) is amended
by adding at-the end the following new section:

“PAYMENT FOR IMPLEMENTATION OF IMMIGRATION STATUS
VERIFICATION SYSTEM

“Sec. 20. The Secretary is authorized to pay to each public hous-
ing authority an amount equal to 100 percent of the costs incurred
by the authority in implementing and operating the immigration
status verification system under section 214(c) of the Housing and
Community Development Act of 1980 with .respect to financial
assistance made available pursuant to this Act.”. ‘

- {7) UNDER TITLE IV EDUCATIONAL ASSISTANCE.—Section 489(a)
of the Higher Education Act of 1965 (20 U.S.C. 1096} is amended
by adding at the end the following: “In addition, the Secretary
shall provide for payment to each institution of higher edu-
cation an amount equal to 100 percent of the costs incurred by
the institution in implementing and operating the immigration
status verification system under section 484(c).”.

(¢) EFFecTive DATES. — . ,

(1) IMMIGRATION AND NATURALIZATION SERVICE ESTABLISHING
VERIFICATION SYSTEM BY OCTOBER 1, 1987.—The Commissioner of
Immigration and Naturalization shall implement a system for
the verification of immigration status under paragraphs (3) and
(4XBX1) of section 1137(d} of the Social Security Act (as amended
by this section) so that the system is available to all the States
by not later than October 1, 1987. Such system shall not be
used by the Immigration and Naturalization Service for
administrative (non-criminal) immigration enforcement pur-
poses and shall be implemented in a manner that provides for
verification of immigration status without regard to the sex,
_color, race, religion, or nationality of the individual involved.

(2) HIGHER MATCHING EFFECTIVE IN FISCAL YEAR 1988.—The
t;gnse?ndments made by subsection (b) take effect on October 1,

(3) USE OF VERIFICATION SYSTEM REQUIRED IN FISCAL YEAR

1989.—Except as provided in paragraph (4), the amendments.

made by subsection (a) take effect on October 1, 1988. States

100 STAT. 3391

P.L. 99-603
Sec. 121
42 USC 303.
1208, 1333, 12383
note.
42 USC
1381-1383¢.

State and local
governments.

42 USC 1320b-7.

.42 USC 1437r.

42 USC 1436a.

Ante, p. 1481,

20 USC 1091,
State and local
governments,
42 USC 1320b-7
note.

42 USC 13820b-7.
Diserimination,
prohibition.

42 USC 502 note.

Effective date.
42 USC 1320b-7
note. :
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" BILLING CODE: 4410-01
DEPARTMENT OF JUSTICE
~ [AG Crder No. 1
. . ’ /
Specification of Commmunity Programs Necessary for

Protection of Life or Safety under Welfare Reform Legislation

BGENCY: Department of Justice.

ACTION: Notice.

EFFECTIVE DATB: August 23, 1996.

FOR FURTHER INFORMATION OR TO PROVIDE COMMENT CONTACT: Lisalyn
R. Jacobs, Counsel, Officé of Policy Development, Depaftment of
Justice, 10th S;reet & Constituticn Ayanﬁé, N.W., wWashington,
D.C. 20530, celépnone (202) 514-9114.

SUPPLEMENTARY INFORMATION:

The Personal Responsibility and Work Opportunity Reconcilia-
tion Act of 1896, H.R. 3734, which the Preéident signed on
August 22, 1996; vests in the Attorney Qeneral the authority ﬁo
désigna:e the kinds of government - funded community progréms,
gservices or assistance that are necessary for protection of life
of safety and. for which allialiens will continue ﬁb ba eligible.

Thisg Oxder imp;ements that authority.


http:Washingt.on
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Background S ‘ ‘ : .
Section 401 provides a néw rule thac an alien who ig not a
"gqualified alien," as defined in § 431 of the Act, is not eligi-
ble for any 'Federal public benefit" -- which in general, means
{a) any grant, comtract, loan, professional llcense/or
- commerc1al license provided by a federal agency or through
appropriated federal funds, cr
(b) any retirement, welfare, health, disability, public or
assisted housing, post-secondary education, food assistance,
unemployment benefit oxr any other similar benefit for which
payments or assistance are provided to individuals, house-
holds or families by a federal agency or through appropri-
ated fedaral funds. ,
Section 411 also makes certain non-qualified aliens ineligible
for s:tate and local public benefits unless the state enacts new
‘legislation after August 22, 1996 that affirmatively provides for

such eligibility. In addition, § 403 of the Act makes qualified

aliens ineligible for specific means-tested federal benefit
progfams for a five-year perisd‘after'their entry into the.vnited
States as & qualified alien.

In addition to certain stétutory,exdeptiona{ the Act
authorizes‘the Attorney Génerai to establish limited exéeptions
to these provisions for the following kinds of benefits:

Programs, services, Or assistarnce (such as soup
kitchens, crisis ¢cunseling and intervention, and short-term
shelter) specified by the Attorney General, in the Attorney
General's sole and unreviewable discretion after consulta-
tion with appropriate Federal agencies and departments,
which (i) deliver in-kind services at the community level,
including through public or prxvate nonprofit agencies;

{i1) do not condition the provision of assistance, the
amount of asgistance provided, or the cost of assistance
provided on the individual recipient!s income or resources;
and (iii) are necessary for the protection of life or
safety. .
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| This authority appears in several places in the Act,
including: § 40i(b) (1) (D), with respect to federal public

benefits; § 403(c) (2) (G), with respect to thé five-year limited

‘eligikbiiity for federal means-tested public benefits; and

§ 411(b) (4}, with respect to state and local public:pénefits.

(This authority also appears in' § 423(d) (7) in the context of new

requirements with regard to individuals who execute an affidavit

of support on behalf of a sponsored alien.)
Attorney Geperal Review

As required by the statute, the Department @f Jﬁstice has
cenducted preliminary consultatioﬁS*with‘other‘federal agencies
regarding‘the scope and interpretation of theée provisipns and
theirAproper appligéticn. Given the great variety of federal,
state and local programg conducted or supported at the community
level, including those administersd by private non-profit organ-
izaiions, and the limited time available, the Department's
consultation process is still ongoing. At my direction, the
Department is seeking additional, more speéific recommendations
from all appropriate federal agencies, from reéreseﬁtativés of
state and local governments, and ﬁro& the public.

Given the immediate effective date of provisions of the Act,
I have decided to provide a "pravisional»specification" of |
programs, services and assistance that will be eiempt from the

limitations on alien eligibility diécussed above, based upon

preliminary consultations with appropriate federal agenéiés‘and

departments. This "provisional specification" is effective

-3 -
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immediately and will continue in efféct pending adoﬁticn of a
reviged SPecificatiQn,A if necessary, after further consultations.
Should ongoing consultations indicate thaﬁ further refineménts in
this swecification are appropriate under the Act, i will revise
it accordingly. i . . ; |
ggegifica;iég

Therefore, by virtue of the authority vested in me as
Attorﬁey General by law, including Title IV of the Personal
Responsibilit? and Work Opportunity Reconciliation Act of 1936, I
he;aby specify that: | |

1. I do not conatrue_the,aét to preclude aliens from
receiving poclice, fire, ambulance, transportaticen (including
paratrangit), sanitation, and other regular, widely available
services and, for that reason, I am not making specifications of
such programsg, services or asgistance. It is nor the purpose of
this Order, however, to define more specifically the scope of the
publib benefits that Congress intended to deny cérﬁain aliéns
either altcgether or abéent my specification and noth;ng her;ain
stould be so construed. ‘

2. The government-furded programs, sefvices or agsigtance
specified in this Order are those that: deliver in-kind
(non-cash) sgervices at the community level, including thfough
§ublic cr privarte nbn~profit agencies or organizations; serve
purposes of the type described in paragraph 3,.below. for‘the

protection of life and safety; and do not condition the
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assistance according to the individual recipient's income or

resources, as discussed in paragraph 4, below.

3. Inc¢uaed within the specified procrams, services or

ass*&*ance determlned to be necessary for the protecc101 of life

and safety are:

(a)

(b)

(c)

(d)

‘I’ (e)

(£}

'q)

/

Crisis counseling and intervention programs, services and
assistance relating to child protection, adult protective:
services, violence and abuse preventmon, victime of domestic
violence or other criminal activicy, or treatment of mental
illness or substance abuse;

Short-term shelcer or housing assistance for the homeless,
for victims of domestic violence, or for runaway, abused or
abandoned children;

Programs, services or assistance to help individuals during
pericds of heat, cold, or other adverse weather conditions;

Soup kitchens, community food banks, senior nutrition
programs such as meals on wheelg, and other such community
nutritional services for persons requiring special
asgistance;

Medical ard public health services (lncludlng treatment and
prevention of diseases and injuries) and mental health,
disability or substance abuse assistance necessary to
protect life or safety;

Activities designed to procedt the iife and safety of
workers, children and youths, or community residents; and

Any other programs, services, cr assistance necessary for
the protactlon of life or safety.

4. The communlty-based programs, ‘services or assistance

specified in paragraphs 2 and 3 of this Order are limited to

those that provide in-kind (non-cash) benefits and are open to

individuals needing or desiring to participate without regard to

income or rescurces. Programs, services or asgistance delivered

at the community level, even if they serve purposes of the type

described in paragraph 3 above, are hoc within this specification

-
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if they conditison {(a) the provision of assistance, (b) the amount .
of assistance provided, or (c) the cost of the assistance

provided on the individial recipient's income oOr resources.
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THE WHITE HOUSE’
WASHINGTON

September 23, 1996

MEMORANDUM TO THE PRESIDENT >
FROM: Carol Ras¢band Chris Ienn@

'SUBJECT:  Decline ‘in the Medicaid Grqwth Rate and Baseline

Largely unnoticed, Medicaid baseline reductions have made a significant contribution to

the decline in the Federal deficit. In fact, in their recently-released budget outlook report
that reduced the 1996 Federal deficit to $116 billion, the Congressional Budget Office (CBO)
stated that "the largest single re~estimate is a (1 year) $4 billion reduction in Medicaid
outlays." The reduction in expenditures has produced an aggregate Medicaid growth rate of
3 percent between 1995 and 1996, the lowest growth rate in over 20 years. This translates
into an astounding 1 to 2 percent per capita (or per person) increase in spending —— well
below the 20-year average annual Medicaid per capita growth rate of 11 percent.

Since you unveiled your balanced budget last year, the CBO Medicaid baseline has declined
by $52 billion. The comparable reduction in the Administration Medicaid baseline is about
$20 billion; (it is less because OMB started with a lower spending base, has been assuming
lower growth rates, and has integrated more accurate economic assumptions all along.)

This trend will continue as we fully expect this winter's baseline adjustments (off both the
CBO and OMB baselines) to produce tens of billions of dollars of additional savings. As a
result, without enacting a single Medicaid cut, you will preside over a program whose CBO
baseline (after this winter's adjustment) will have been reduced in the budget window by as
much as (if not more than) $80 billion since 1995, and more than.$50 billion off of the OMB
baseline during that same period. ~

-Many factors have contributed to the decline in the Medicaid baseline. They include:

(1) increased utilization of managed care and other cost-cutting initiatives implemented
by the states; (2) an improved economy with much lower inflation; and (3) reduced use of
“creative” Disproportionate Share and provider donation financing mechanisms by states.

The fact that Medicaid's growth has slowed so rapidly is good news. It mirrors the positive
news about health care inflation in the private sector you occasionally cite. However, we
must be cautious about heralding it too much because it tends to undermine our criticism of
the magnitude of the Republicans' Medicare cuts. For example, we appropriately criticized
the Republicans' Medicare cuts, but their proposal (at the time of the veto) would have
allowed for a 4.9 percent per person growth rate ~— above what the 1995 to 1996 per capita
Medicaid growth rate was by 2 to 3 percentage points. In short, when we highlight the
success of the private and Medicaid sectors in constraining costs, we risk someone charging
that we are being inconsistent in not suggesting that Medicare be held to the same standard.




Most health economists are dubious that last years low growth rate can be extended for a A
prolongcd period. They believe that much of the savings represent a one-time constriction of

-excess capacity and inefficiency in the health care system. Moreover, because of historically

high health inflation (recall the 11 percent average per capita over the last 20 years), CBO

- and OMB estimators are extremely weary of lowering their projected Medicaid growth rates,

particularly inthe out—years. While they may lower their budget window per capita growth

" rates from 7 percent to 6 percent or at most 5 percent (which is probably the range that they

will assume private sector growth rates will be), the estimators will not lower their projected
growth rates to anywhere near last year's unofficial Medicaid per capita number of between
1 and 2 percent.

Regardless of the final projections, it is clear that our current Medicaid 5 percent per capita
cap proposal will not score significant savings off the downsized CBO Medicaid S to 6
percent average per capita baseline. If we do need or want additional savings, we will need

“to tighten up the allowable average growth rates to probably no more than 4 percent over the
budget window. The primary outstanding question is: Can this program sustain this level of -

constraint without undermining the care it provides to its population?

Clearly, medical and general health inflation have significantly moderated. Very few health
care analysts would have projected two years ago that health inflation would be running as

low as it is. If current trends-are sustained, holding the Medicaid program to a 4 percent
average per capita growth rate is conceivable.

Having said this, since Medicaid would have to grow 20-30 percent below what will likely
be the revised CBO average private sector per capita rate (of 5-6 percent), we probably could
not get many health care economists to validate such a low, sustained growth rate. This is
particularly the case because of the increasing numbers of high—cost elderly and disabled .
populations served by Medicaid.

More importantly, we might re~open the door to another serious block grant debate, since
states would be more likely than ever to reject such reductions in Federal support without the
elimination of virtually all Federal strings. Coverage expansion through or with Medicaid
would have to be put off for a while, since no or few states would have the appetite and the

-resources to take it on. And lastly, reducing Federal financing might place overwhelming

pressures on the states to demand that their waivers (old or new) be exempted from changes

- in financing. If this occurred, we would have even a greater rush to grant and grandfather—in

politically-charged state waiver applacants If this happened, Medicaid savings would be
much more difficult to achieve. : ‘

We still believe that the Medicaid flexibility reforms vou have proposed can achieve savings
for the states (and the Federal Government) and are good policy. Moreover, we probably
could get some limited savings from a slightly tighter per capita cap, as well as some
additional contributions from DSH. Having said this, as we continue to witness billions of
dollars of additional Medicaid baseline reductions help lower the deficit, we may want to start

lowering our c‘<pectanons of how much savings we can or should include in our next budget

proposal.
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LINK BETWEEN MEDICAID AND SSI UNDER WELF ARE REFORM :
Under the new law, the definition of chxldhood dxsabzhty is no 1onger lmked to the deﬁmtlon of
dxsabxhty for adu]ts The reference to “comparable seventy in the old law has been deieted

The new deﬁmtlon says: (1) an mdmdual under the age of 18 shall be considered to be disabled - |
under SSI if that child has a medically determinable physical or mental disability, which results in

marked and severe functional limitation, and which can be expected to result in death or which

has lasted or can be expected to last for a continuous period of at least twelve months. (2) no
individual under the age of 18 who engages in substanna.l gamﬁxl actmty may be conmdered

dlsabled

| 'I.n addmori to the new definition of disability for children, the law maridates two changes to
_current evaluation criteria in SSA’s regulations. SSA must: (1) discontinue the individualized

functional assessment (IFA) for children- and (2) eliminate maladaptxve behavior in the domam of
persona]fbehaworal functlon in determxmng whether a child is disabled. . ‘ _&; -

| Smce in rmmy States Medxcmd elzgﬂnmty accrues d:rectly from SSI ehglbxlzty, the above changes‘ .

to SSI will cause a loss of Medicaid eligibility for many children. However, since Medicaid

also covers certain p0verty-related children irrespective of their SSI status, many of the

chﬂdren who lose SSI wx]l still contmue to be covered under Medzcaxd

The law provides that SSI payrnents may only ‘begin as of the first day of the month followmg ¢))
the date the application is filed; or if later, (2) the date the person first meets a]l ehglbxhty factors
Thxs isa delay inSSIe 1g1b1hty in cornpanson with the old law." ' A ‘ :

-~ SSA is required to redeterrmne the eligibility of recxpxents ‘under age 18 by August 22 1997. No
SSI eligible child may lose benefit by reason of a redetemnnanon of dlsabxhty usmg the new

. deﬁmnon earlier than July 1, 1997.

~ SSAis reqmred to send notices 1o all aﬁ'ected remplents no later than January 1, 1997
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0D STAMPS & CHILD NUTRITION .

Food Stamp Progi‘a‘m

Maintains national nutritional safety net. Does not allow
states to block grant Food Stamps and does not xmpose. a
national cap on Food Stamp spending.

Caps the qucss shcltcr dt;ductlon, whlch was set to expire
next year, at near its current level until FY2001. The =

| President wants Congress to fix this provision because over

time it will hurt working families.

'Limlts‘food stampvchgxbxhty for cliildless 18- to SO—yéé.r—
olds to 3 months every 3 ycars with a 3-month extension

]

for lald-off workers. S

School Lunch Program

Maintains the current national school lunch program. Drops
the school lunch block grant that was in the vetoed bill.

LEGAL IMMIGRANTS

Bans Over the Administration's objccti()ns, 'imposcs S—year ban
| on SSI, AFDC and ‘Food Stamps for most legal 1mm1grants
with some exceptions.
Medicaid - Over the Administration's objeciions _prohibits future

| immigrants from receiving Medicaid for 5 years. Drops the

retroactive ban on current Medicaid reapu:nts whlch was

| included in the House b111

The President has said that immigrant children and the
disabled should be able to get medical care and the help

‘they need, and is determined to get Congress to fix these

pr0v1810ns
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The Personal Responsibility and Work O ortunif Reconciliation Act of 1996

. On August 22, President Clinton signed into law "The Personal Responsibility and Work
Opportunity Reconciliation Act of 1996," a comprehensive bipartisan welfare reform plan that will -

dramatically change the nation’s welfare system into one that requires work in exchange for time-

limited assistance. - The bill contains strong work requlrements a performance bonus to reward

states for moving welfare recipients into jobs, state maintenance of effort requirements, -

- comprehensive child support enforcement, and supports for families moving from welfare: to work
-- mcludmg mcreased funding for child care. and guaranteed med1ca1 coverage

nghhghts of "The Personal Responsnbrhty and Work Opportumty Reconcrhatron Act of
1996" follow p

MAKING WELFARE A TRANSITION TO WORK

o] Work requirements. - Under the new law, recipients must work after two years on
' assistance, with few exceptions. Twenty-five percent of all families in each state must be
engaged in work activities or have left the rolls in fiscal year (FY) 1997, rising to 50 ,
percent in FY 2002. Single parents must participate for at least 20 hours per week the first
year, increasing to at least 30 hours per week by FY.2000. Two~parent families must work . .
35 hours per week by July 1 1997. - 4 '
0. Supports for families transmomng mto jOb’S: The new weifare law prov1des $14 billion in"
child care funding -- an increase of $3.5 billion over current law -- to help more mothers
move into jobs. The new law also guarantees that women on welfare continue to receive ‘
- health coverage for their families, 1nclud1ng at least one year of transitional Medicaid when ‘
 they leave welfare for work.

o  Work Activities. To count toward state work requirements, rec1p1ents will be requlred to
pammpate in unsubsu:hzed or subsidized employment, on-thé-job training, work experience,
community service, 12 months of vocational training, or provide child care services to

- individuals who are participating in community service. Up to 6 weeks of job search (no
more than 4 consecutive weeks) would count toward the work requirement. However, no
more than 20 percent of each state’s caseload may count toward the work requirement solely -
by participating in vocational training or by being a teen- parent in secondary school. Single
parents with a child under 6 who cannot find child care cannot be penahzed for failure to

meet the work requirements. . States can exempt from the work requirement single parents

~ with children under age one and disregard these md1v1duals in the calculation of :

_ partrclpatlon rates for up to 12 months :



A five~year time lnmrt Famlhes who have rcccwed ass1stance for ﬁve cumulatwe years (or

~less at state option) will be ineligible for cash -aid under the new welfare law. States w1ll be -
. permitted to exempt up'to 20 percent of their caseload from the time limit, and states will

have the option to provide non-cash assistance and vouchers to. famllles that reach the time

_limit using Soc1a1 Services Block Grant or state funds.

Personal employability plans. Under the new plan‘, statcsvare"required to mzrkc*an initial
. assessment of recipients’ skills. States can also develop personal responsibility plans for

recipients 1dent1fymg the cducatlon trammg, and _]Ob placcment services. needcd to’ move

" into the workforce

State maintenance of effort reqmrements. The new welfare law requires states to -
maintain their own spendmg on welfare at at least 80 percent of FY 1994 levels. - States
must also maintain spending at 100 percent of FY 1994 levels to access a $2 billion.
contrngency fund designed to assist states affected by high population growth or economic

‘downturn. In addition, states must maintain 100 percent of FY 1994 or FY 1995 spending

on child care (wluchever is greater) to access addltxonal Chlld care funds beyond therr initial
allotment

Job subsidies. The law also allows states to create jobs by taking money now used for
welfare checks and using it to create commumty service Jobs or to provide income subsidies
or hiring mcermves for potentlal employers .

'Performance bonus to reward work $1 billion will be avallable through FY 2003 for

performanoe bonuses to reward states for moving welfare recipients into jobs. The
Secretary of HHS, in consultation with the National Governors’ Association (NGA) and
American Public Welfare Assocratlon (APWA), wrll dcvelop criteria for measunng state

‘ performance

State flexibility. Under the new law, states which receive approval for welfare reform
waivers before July 1, 1997 have the option to operate their cash assistance program under
some or all of these waivers. For states electing this option, some provisions of the new
law which are inconsistent with the waivers would not take effect until the expiration of the
appllcable waivers in the geographrcal areas covered by the warvers

——

PROMOTING RESP()NSIBILICTYV

- Comprehensive child support enforcement. The new law includes the child support énforcemént

measures President Clinton proposed in 1994 -- the most sweeping crackdown on non-paying
parents ‘in history. These measures could increase child support collections by $24 billion and
reduce federal welfare costs by $4 billion over 10 years. Under the new law, each state must

0

-operate a child support enforcement program meeting federal requirements in order to be eligible
for Temporary Assrstance to Needy Families (TANF) block grants. Provisions include:’

Natlonal new hnre repomng system “The law establlshes a Federal Case Reglstry and

National Directory of New Hires to track delinquent parerits across state lines. -It also
requires that employers report all new hires to state agencies for transmittal of new hire
information to the National Directory of New lees This builds on President Clinton’s
June 1996 executive action to track delinquent parcnts across state lines. The law also

~ expands and streamlines procedures for direct withholding of child support from wages.



Lo eat

* Streamlined paternity establishment. -The new law streamlines the legal process for '
- paternity establishment, making it easier and'faster to establish paternities. It also expands

the voluntary in-hospital paternity establishment program, started by the Clinton
Administration in 1993, and requires a state form for voluntary paternity acknowledgement.
In addition, the law mandates that states pub11c1ze the availability and encourage the use of .

~ voluntary paternity establishment processes. Individuals who fail to cooperate with paternity

estabhshment will have their monthly cash assnsta_nce reduccd by at least 25 percent.

Uniform mterstate child support laws. The new law. provxdes for umform rules
procedures, and forms for 1interstate cases. :

~ Computerized state-wide collections. The new law requires states to establish central

registries of child support orders and centralized collection and dlsbursement units. It also
requires expedited state procedures for child support enforcement. :

Tough new penaltle's. Under the new law,,states -can implement tough child support
enforcement techniques. The new law will expand wage garnishment, allow states to seize

" assets, allows states to require community-service in seme cases, and enable states to revoke

drivers and professional licenses for parents who owe delinquent child support.

- . "Families First." Under a new "Family First" policy, families no longer receiving

assistance will have priority .in the distribution of child support arrears: This new policy
will bring famlhes who have left wclfare for work about $1 billion in support over the first

_six years.

: Access and visitation programs. In an effort to increase noncustodial parents’ involvement

in their children’s lives, the new law includes grants to help states establish programs that
support and facilitate noncustodial parents v1sxtatron with and. access to their children.

Teen Parent Provisions

0

vae at home and stay in school requirements. Under the new law, unmarried minor--
parents will be required to live with a responsible adult or in an adult-supervised setting and
participate in educational and training activities in order to receive assistance. States will be

. responsible for loca'ting or assisting in. locating adult-supervised settings for teens.

' Teen Pregnancy Prevention. - Starting in FY 1998, $50 million a year in mandatory funds

would be added to the appropriations of the Maternal and Child Health (MCH) Block Grant
for abstinence education. In.addition, the Secretary of HHS will establish and implement a

- strategy to (1) prevent non-marital teen births, and (2) assure that at least 25 percent of

communities have teen pregnancy prevention programs. No later than January 1, 1997, the
Attorney Gcneral will establish a program that studies the linkage between statutory rape and
teen pregnancy, and that educates law enforcement officials on thc preventlon and .
prosecution of statutory rape



' IMPROVEMENTS OVER THE VETOED BILL

President Clinton -vetoed‘ the previous welfare reform bill (H.R. 4) submitted by Congress bccause

‘it did too little to move people into jobs and failed to provide the supports -- like child care and

health care -- that families need to move from welfare to work. "The Personal Responsibility and

- Work Opportunity Reconcrllatron Act.of 1996" mcludes several unprovemcnts over the vetoed bill,

mcludmg

o)

Guaranteed medical coverage. The new law preserves.the‘ national guarantee of health
care for poor children, the disabled, pregnant women, the elderly, and people on welfare.
H.R. 4 would have ended the guarantee of Medicaid coverage for cash assistance recipients.

Increased child care funding and mandatory child care maintenance of effort. The new
~law provides $14 billion in child care funding -- an increase of $3.5 billion over 6 years --

allowing more mothers to leave welfare for work. States will receive an initial allotment
each year from a fund of approximately $1.2 billion. To access additional funds, states -
must maintain their own spending at 100 percent of their FY 1994 or 1995 spending on
child care (whichever is higher). By contrast, H.R. 4 increased child care funding by just
$300 million over current law, and did not require states to meet child care maintenance of

~ effort requirements to access additional federal chrld care fundmg, allowmg states to lower

their own spending.

Ineentrves for states to mo‘ve people‘mto jobs.” The new.law includes a $1 billion
performance bonus to reward states that meet performance targets H.R. 4 did not contain a

- cash performance bonus

: Preservation of nutrition programs H.R. 4 would have given states the option of block

granting food stamp benefits. - The bill would have also capped federal food stamp program
expenditures, limiting maximum benefit i increases to 2 percent per year, regardless of
growth in need for assistance. The new law maintains the national nutritional safety net by
ehmmatmg the block grant option as well as the food stamp cap. T

Current Iaw child protection and adoptlon " Unlike H.R. 4, the new plan maintains

- current law on child protectron and adoption;-and does not reduce funds for child welfare

child abuse foster care: and adoption serv1ces

Improved contmgency fund. The new law 1ncludes a $2-billion contingency fund to. '
protect states in times of population growth or economic downturn.  H.R. 4 included a $1
billion contingency fund. - : : :

Current law child care health and safety starrdards The new law protects children by

| maintaining health and safety standards for day care. H.R. 4 would have ehmmated health

and safety protections.

Protection of disabled children. H.R. 4 would have cut SSI by 25 percent for many
disabled chrldren The new law eliminates this proposed two-tier system:

Optional family cap Under the new law, states have the option to implement-a family ,
cap. H.R. 4 required states to deny cash benefits to children born to welfare recrplents
unless the state Iegrslature explrcrtly voted to provrde benefits ~



NECESSARY IMPROVEMENTS

President Clinton has stated that the new law requires several improve.men'ts Speciﬂcally, he has
pledged to fix two provrslons of the welfare bill whrch he believes have nothing to do wrth welfare
reform.. ’

0 "‘Food Stamps. Accordmg to President Clinton, the new law cuts deeper than it should in
) . Food Stamps mostly for workrng farmhes who have high shelter costs.

o . Legal Imm1grants The law includes provmons that- would deny most fonns of pubhc
assistance to most legal immigrants for five years or until they attain citizenship. The -
" President has said that legal immigrants who fall on hard times through no fault of their own
and need help should get it, although their sponsors should take additional responsibility for
them -

BUILDING ON THE PRESIDENT 'S WORK TO END WELFARE AS WE KNOW IT"

Even before Congress passed welfare reform leglslanon acceptable to Pre31dent Clmton, states were
acting to try new approaches. With encouragement, support, and cooperation from the Clinton
Administration, 43 states have moved forward with 78 welfare reform experiments. The Clinton

" Administration has also required teen mothers to stay in school, required federal employees to pay .
their child supportt, and cracked down on people who owe child support and cross state lines. As a -

*_result of these efforts and President Clinton’s efforts to strengthen the économy, child support
collections have increased by .40 percent to $11 billion in FY 1995, and there are 1. 6 million fewer
people on welfare today than when President Clinton took office.. "The Personal Responsrbllrty and
‘Work Oppeortunity Reconciliation Act of 1996" will build on these efforts by allowing states

~ flexibility to reform their welfare systems and to build on demonstratlens initiated under the Clinton

Administration:

- qou may be asked why h«o,P(.esndm{ did not addmes these
(=5uls in the \mnf\\cya,‘nov\_ bl — HHS has respondec
th.m Was y&’)c;. hm.c;..“}a \ VVIQK& A H\Qg,e_—, ChQﬂ?ﬂS;
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' ‘Some Democrats have said that this legislation is just the beginning of- needed reforms to the welfare.
system Do you agree? What do you plan to do to butld on tins and when?

“ This welfare leglslatlon is a crmcal step in transformmg our broken welfare system into one that
requires work and promotes parental responsibility. The new law will make sweeping changes to
the welfare system -- through time limits, work requirements, child care resources, and the toughest
ever child support enforcement. - When combined with an increased minimum wage and the EITC,
we expect that it will make a fundamental difference in moving people from welfare to work. In
Colorado, for example a young mother with two children now receives only $8,000 a year in
welfare and Food Stamps, and she may never be encouraged to look for work and become
independent. But with our new strategy, she will increase’ her income by more than 50 percent --
" to $12,600 -- even if she only works part-time at the minimum wage. She’ll still receive health care
for herself and her children. She’ll still receive Food Stamps. She’ll get help collecting child
support. And she’ll get help with child care if she needs it. S ‘ o

The Presxdent is also planning. to ‘take other steps to increase the avatlabthty of _]obs for welfare
rec1p1ents whlch he will announce soon. :

Did you speak with thé people ‘who will be affected most by these changes?-

The Presxdent and other members of the Admlmstratlon have met with welfare recipients to discuss
~ their experiences and ways to best change the system. The President also met with welfare recipients
at the Blair House meeting on welfare reform last year. As the President said in his 1995 State of
the Union Address, "I may be the only President who has had the opportunity to sit in a welfare

_ office, who’s actually spent hours and hours talking to people on welfare. And I am telling you, the
~ people who are trapped on it know it doesn’t work."

For those who have not completed htgh school lack sufficient language skills and are functlonally
illiterate, what kind of" work can they expect to get? -

The new law requires that adults be engaged i in work activities within two years, but allows states
some flexibility in deﬁmng those activities. Private sector jobs, volunteer activities, and community
service Jjobs all count as "work," and welfare recipients initially have to work only 20 hours per
week to meet the requirements. We strongly believe that work is better than welfare. In Colorado,

- for example, a young mother with two children now receives only $8,000 a year in welfare and Food

Stamps, and may never be encouraged to look for work and become independent. But with our new
strategy that includes the EITC and minimum wage increase won by this Administration, she will

increase her income by more than 50 percent -- to $12,600 -- even if she only works part-time at the .

minimum wage. She’ll still receive health care for herself and her children. She’ll still receive Food -
Stamps. She’ll get help collecting child support. And she’ll get help with child care if she needs -

Will children of legal 1mm1grants be demed school lunches under the new law‘? :

All children, mcludmg those of legal: 1mm1grants who are eligible for pubhc school will contmue
to receive free school breakfasts and lunches under the new law.’
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~ One hundred and twenty—three Democratic members of Congress: supported this package. Did they
understand the impact of the provisions’ affectmg legal immigrants, and did they support these
provisions, or did they support the bill in spite of those prov131ons‘? .

: Democrats and Republicans voted for this‘ legislation because they know that the current welfare
system is broken and must be fixed. Like the President, many members of Congress are concerned
about the provisions affecting legal immigrants, and they are supportive of the Administration’s plan
~ to fix this flaw in the law. Let’s remember that this bill is much better than what the President

vetoed. That legislation was soft on work and tough on children. It failed to provide adequate child
care and health care. It imposed deep.and unacceptable cuts in school lunches, child welfare, and
help for disabled children. The bill came to President Clinton twice and he vetoed it twice. This
new legislation is much improved. Congress has removed many of the worst elements the President
objected to, and has included many of the improvements the President called-for.

What spec1ﬁcally is the Admlmstrauon planmng to do to address the flaws in the leglslatlon’7 And
when? . What about the AFDC portlon of the leglslatlon‘?

The Pre51dent has sald that he wxll work to fix the Food Stamp and legal 1mm1grant problems in the
bill, and the Administration is working on legislative proposals to remedy these flaws. We do not
have a timeline yet for this process, but we’ll work with Congress and the states to get it done. In
terms of the AFDC provisions, states will be able to use their block grant funds, which initially -
provide most states with more resources than they currently recelve to move people into jobs and
help employers create new positions for welfare recipients. Additional child care funding, new .
resources from child support enforcement, and the guarantee of nutrition assistance, foster care and
adoption services, and health care coverage  will. work together to help families move from
dependence to self-sufficiency. We will closely monitor the states to be sure that they are rewarding
- work and meeting the goals of the legislation This new law gives states powerful performance
incentives to place people in jobs. We also know that 43 states are already promoting’ work and
protecnng chlldren under welfare waivers granted by the Clmton Admlmstranon

Remember the minimum wage and EITC xmprovements we’ve won for will make work pay. In
“Colorado, for example, a young mother with two children receives only $8,000 a year in welfare and
Food Stamps, and may never be encouraged to look for work and become independent. But with
our new strategy, she will increase her income by Tore than 50 percent - to $12,600 -- even if she
only works part-time at the minimum wage. She’ll still receive health care for herself and her
children. She’ll still receive Food Stamps. She’ll get help collectmg child support And she 1l get
help with child care if she needs 1t :

- When does the new welfarelsystem take effect?
The new law goes into effect on July 1, 1997. States are fequired to submit plans by that date

~ detailing how they will meet the law’s provisions, and these plans will be reviewed for completeness
by HHS. Upon completion of their plans states will be able to draw down block grant funds



- How does the exemption from the .time limit Work? Is it 20 percent ‘over a year or at any one time?

The law states that the number of exempt farmhes for a fiscal year may not exceed 20 percent of the
average monthly caseload: HHS will issue further guxdance on calculation of this limit in the future.
However, it is important to note that the welfare bill vetoed by the President contained only a 15
percent exemption, and the Administration worked very hard to ensure that the welfare legrslatron
. -included adequate exemptions from the time limit.- We belreve that the 20 percent exemptlon in the -
new law is adequate. :

?'Do you have any estlmates on how many states will make use. of the domesuc violence exemptlon‘? :
Does thns exernptton apply to the work requtrements as well as to the time limit? :

We do not have estrmates on how many states will. make use of the time-limit exemptton Wthh 18
optional. - We will have that information when' the states submlt their plans

The law does not mclude a specific exemption from the work requnements However, the bill does
allow states to waive program requirements for victims of domestic violence, and allows states to
exempt 20 percent of welfare recipients from the time limit. States may also’ take this factor into
consideration in developing individual responsibility plans and in makmg decisions about how to
reach the participation rates specified in the bill. ~ :

,Now that Medicaid will be separate from AFDC how will the Medncand ellgtblhty be-determined?
. What will happen to the families who are no longer eligible for AFDC under the new system?

President Cliriton msisted that welfare reform not end guaranteed health care coverage for pregnant'
‘women, poor children, the disabled, and the elderly -- and the new law preserves the Medicaid
guarantee. In general, individuals who would-s were eligible for Medicaid before welfare reform will
still be eligible for Medicaid under the new law. In addition, families that lose cash assistance
'vehglblhty. due to the time limit will remain eligible for Medicaid. The new law also provides one
year of transitional Medicaid for families that leave welfare because of increased earnings, and
maintains the current law provision of four months of transrtlonal Medlcald for famllles who leave
.wclfare due to 1ncreased child support

e

States do have the optron to end Medicaid coverage for some adults -- exeept pregnant women -- who
lose their cash assistance eligibility because they failed to meet work requirements.’ (ThlS is similar
to current law, which denies Medicaid to adult recipients who refuse to cooperate with paternity
" establishment). However, children will retain Medicaid ehgrbrhty even if thelr mother i is deemed.
ineligible. '

In the past, SSI has been the gateway for certain individuals to receive Medicaid and Food Stamps. .
Will those deemed ineligible for SSI undcr the new legrslatron still be ehgrhle for Medtcald or Food
Stamps?

" . For current legal immigrants, states have the optron to ehmmate Medicaid assistance along with SSI,

but we don’t expect states to do so. Immigrants who arrive in the future will be barred from
Medicaid for five years. The President opposes these provisions, and will work to change them.
As the President said, "This provision has nothing to do with welfare reform; it is simply a -
~ budget-saving measure, and it is not right ... T am convinced when we send legislation to Congress
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TO: Bruce Viadeck -
: Administrator, Health Care Financing Administration
FROM: National Association of Public-Hospitals and Health Systems _ |
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RE: “Impact W&B@fennwggislaﬁpn on the Heatth Care Safety Net 7 ‘

The Personal Responsibility and Work Opportunity Reconciliation Act of
1998 President Clinton signed into law on August 22 will jeopardize the health care

- infrastructure in many urban communities, with a particularly severe impact on

safety net providers, and immigrants across the country. The National Association
of Public Hospitals and Health Systems (NAPH) believes that the threat arises from
the broad changes the Act makes to the link between welfare and Madicaid
eligibility processes, and the limitations the Act places on benefits for immigrants.

NAPH was pleased that Congress adopted and the Administration
supported provisions ensuring that most U.S. citizens would not lose Medicaid
coverage as a consequence of welfare reform by ensuring continued coverage for
current and future welfare recipients who meet the July 18, 1996 eligibility rules.
There are, however, unintended consequences that could result in the loss of
Maedicaid coverage for many individuals if states choose to establish separate
eligibility processes for Medicaid outside of their eligibility processes for the new
welfare block grant program (the Temporary Ald to Needy Families, or TANF

program). Under cumrent law, individuals are automatically enrolled in Medicaid
when they enroll in the AFDC program. Under the Act, however, individuals may no
Ionger obtsin Medicaid coverage at the time thay apply for TANF

In states with capitated Medicaid programs, this bafumatad eligibility process

is likely to exacerbate problems of adverse selection. More individuals will enroll for ’

Medicaid coverage at a point of service—~where they will be sick and requiring care.
Such adverse selection is likely to have the greatest impact on the safety net
providers and their plans who enroll these individuals. Obviously, states with
capitated Medicaid programs will have strong financial incentives to enroli
individuals at points of service, not as part of the TANF application process.

With regard to Irnmigrants NAPH applauds President Clinton's strong stand
against these provisions, and commends him for calling on all mvolvad to “work
together in good spirits and good faith to remedy what is wrong.”

As the Administration and federal agencies request input and comment in

. the process of promulgating regulations under the Act, NAPH looks fom_rard to
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workmg with federal ofﬂcnals to prowde whataver asslstance may prove, halpfui In that spmt
© we offer the follow:ng observations and recommandatnons

1) States must be encouraged to carry out & unified eligibility process for both new
welfare programs and Medicaid. HCFA should create ﬁnancnal ineentives for >
C states to adopt a unified process

2) The Administration should issue guidance clafifying that legal immigrants
~ already in the U.S. remain eligible for Medicaid and other public benefits until .
- the state affirmatively exercises its obﬂgatlon to dlsquahfy them.

3) The Department of Justice mcluded medical and public heatth services on the
: provisional list of programs, services, and assistance the Attomey General has
exempted from the Immigrant eligibility limitations. - We urge the Admlnlstrahon

- . to make this exemptxon permanent. ‘

4) The Administration should issue guidance darifying that the immigrani eligibility
limitations In the Act apply onfy to public ass:stance and benaf‘rts provided
under mandatory spending authority.

5) We recommend that the Administration clarify that the definitions of "eméngendy ,
: medical condition” in the Act and in, Section 1803(v) of Medicald have the same
meaning.

. 6) As hospitals experience a reduction in Medicald uti!izaﬁon because of the Act's
‘ requirements, they may also see their Medicare and Medicaid DSH payments
‘go down. The Admumstration should take steps to offset the loss of DSH
fundmg

. 7) . The Administration’s regulatxons govemmg verification of eligibility status shouid
' "~ include current law protections, and should not impose new administrative
burdens on health care providers or require publcc hospnal ofﬁcaals to disclose
ldentlfying lnfomlatlon to the INS. ‘
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~ IMPACT OF WELFARE REFORM LEGISLATION
. ON THE HEALTH CARE SAFETY NET

1. Bffurcated Ellglbm!y Procosses for Woelfare and Medlcald Could Create Adverse
Selection Problems

Since the Inceptlon of the Medicald program.in 1965, the receipt of welfare benefits
under the AFDC program (or, in the case of medically-needy persons, the link to a welfare
category) was an eligibility category under Medicaid. Consequently, AFDC recipients were
automatically provided with Medicaid ooverage when they applied for welifare; no separate
application for Medicaid was requnred

The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 severs
the historic relationship between AFDC and Medicaid by repealing the AFDC program (for ail
citations of the Act, see Tab 1). States are required to continue Medicaid coverage for cash
assistance recipients who would have been eligible under the AFDC sligibility rules in effoct on
July 18, 1996, even if the Individual does not qualify for cash assistance under the stata's new
welfare program. Section 114(a)-(b). But the Act does not require states to continue the
historic link between the application processes for welfare and Medicaid. States are given the
option to link the application processes, but also have the option of conducting separata

eligibility determinations for the two programs.

NAPH is concemed that de-linking the welfare and Medicaid eligibllity determinaton
processes will have a damaging impact on Medicaid enroliment and on safety net providers.
The experience of the Medicaid program over the past 30 years, as well as several studies,
show that when seligible individuals have to go through a separate eligibility process for
Madicaid instead of automatically enrolling when they apply for AFDC or SSI, they have a
lower rate of enroliment in Medicaid. Moreover, enroliment for these eligible individuals tends
to happen at the point when they need medical care (j.e., they are ill or injured), instead of
when they are healthy and can benefit from preventive and primary care provided through
Medicaid. As a result, these indlviduals will expenenca more serious, and therefora more
expensive, ilinesses. .

Encouraging eligible individuals to enroll in Medicaid at the point of medical service, a
will axacerbate an adverse selection problem already facing managed care plans operated by .
safety net providers. These plans already tend to have sicker, costiier patient populations
bacause of the historic relationship between these patient populations and safety net
providers. A bifurcated eligibility process will result in even more Medicaid eligible individuals
enrolling in safety net plans when they need more expensive care. Furthermore, adverse
selection gives states with capitated Medicaid programs an incentive to enroll Medicaid ehgnble
individuals at the point of service. The state will be paying plans a capitated rate based on the
prior year's case mix, which will generally be a healthier population. But plans will be providing
morse, and more costly, services than anticipated by the capitation rate because its patient
population will be sicker.

NAPH belleves that states must be encouraged to carry out a unified eligibility
process for both TANF and Medicald, and urges HCFA to create financial incentives for
states to adopt a process that envolls eligible individuals in TANF and Medicaid at the time the

202 456 2830:% 411
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individual enrolls in TANF. The Act already provides for a $500 million pool of funding to cover
additional administrative costs that states might incur because of the transition to the new
waelfare program (see Section 114H). This pool could be utilized to structure incentives.

2. Itis Uncertaln H Current Legal Resldents Remaln Eligible for Medlcald In tbo
Absence of State Disquallf‘caﬂon :

The Act gwes states authority to disqualify certain legal immigrants already present in -
the U.S. from eligibility (for those legal immigrants who are not disqualified from Medicaid
through termination of their SS! coverage). Section 402(b}. It is unclear, however, whether the
Act automatically terminates Medicaid coverage for current legal immigrants if a state has not
enacted legislation disqualifying current lega! immigrants. For example, California Govemor’
Pete Wiison has interpreted the state option in the Act as requiring the state to drop current
legal immigrants from Medicaid unless and until the state affirmatively decides to retain
eligibility for this population. This uncertainty is exacerbated by Section 402(b)(2)(D), entitled
*transition for those currently receiving benefits,” which states that current legal residents
receiving benaefits on August 22, 1998 "shall continus 1o be eligible to recelve such benefits
until January 1, 1997." This provision can be read to imply that current legaf aliens lose their
benefits by default on January 1, 1997.

. " In this situation, the meaning of the statute is not clear from the language, and it is
therefore inappropriate to rely solely on the statutory language to interpret the statute.
Caminettl v. United States, 242 U.S. 470, 490 (1917); Church of The Holy Trinity v. United
States, 143 U.S. 457, 457 (1892). Here, the Act's legisiative history and other evidence make
it clear that Congress intended that legal residents already residing in the U.S. would remain
eligible for public benefits unnl a state affirnatively exercised its autherity under Section 402(b)
to disqualify them.

Support for this conclusion comes from the confarence history of tha Act. The Act as
passed by the House would have extended the bar on eligibility for benefits to legal immigrants
already in the U.S. The statutory language specifically stated that "an alien who is nota
qualified alien . . . is not eligible for any specified Federal program (as defined in paragraph
(3))." H.R. 3437 104th Cong., 2d Sess., § 4402(a)(1) (see Tab 3). Paragraph (3) listed three
programs: SSI, food stamps, and Medicaid. H.R. 3437 § 4402(3).

~ The House leadership made this change shortly bafore floor debate on the Act began,

as a way of obtaining additional federal savings from the bill. The Senate, however, did not
make the same change in Iits blil. When the conference committee reconciled the two bills, it
adopted the Senate provisions, which did not require states to cut off benefits recsived by
current legal immigrants. The conference agreement, like the Senate-approved bill, only gave -

“states the option of cutting off benefits. It did not require that they do so. In light of this
condlusion, the provision regarding the transition for immigrants currently recelving benefits
works as a protection for current legal immigrants, ensuring that states do not exercise their
authority to cut off benefits before January 1, 1987.

Furthermore, other provisions in Title IV demonstrate that when Congress wanted tocut
off benefits to immigrants before a state exercised its authority to do otherwise, it explicitly
said so. For instance, in a provision denying state and local benefits for undocumented aliens,
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Congress givas states the optioh to provide these benefits to undocumented aliens. But

~ Congress explicitly stated that states. desiring to do so must enact a state law after the

enactment of the federal welfare reform legislation. It is therefore reasonable to assuma that
had Congress intended for current legal immigrants to be disqualified from Medicaid until the

.state legislature affirmatively decideé to continue coverage, Congrass would have expressly.

said so.

Basad on the foregoing, NAPH recommends that the Administration Tssue guldance
clarHying that legal immigrants already in the U.S. remalin sligible for Medicald uniess
thelr state affirmatively changes its eligiblifty requirements for this population.

3 The Attorney General's vafslonal Speciﬂcéﬁon of Programs, Services, and
Assistance Exempted from Limitations on Allen Ellglblmy Should Be Included In
Future Permanent Reguiatlons ,

Section 401 of the Personal Respcnsibility and Work Opportunity Reconciliaﬁon Act
(the Act) provides that aliens who are not qualified aliens (as defined in Section 431 of the Act
- i.e., undocumented aliens) are not eligible for any federal public benefits. Section 411
makes this same population of aliens ineligible for state and local public benefits unless the
State enacts new legisiation after August 22, 1996 that affirnatively extends such eligibility. In

. addition, Section 403 bars qualified legal aliens entering the U.S. after August 22, 1996 from

aligibility for means-tested federal pubhc benefits for a five year panod

- The Act, however grants the Attorney Ganeral authonty to astabhsh limited excaphons
to these aligibility Ilmltauons for certain benefits. These benefits include:

Programs, sendces, or assistance . . . specified by the Attomey General, in the -
Attorney General's sole and unreviewable discretion after consultation with
appropriate Federal agencies and departments, which (A) deliver in-kind
services at the community level, including through public or private nonprofit
agencies; (B) do not condition the provision of assistance, the amount of
assistance provided, or the cost of assistance provided on the individual's
income or resources; and (C) are necessary for the protection of fife or safety.
Sections 401(b)(D) 403(c)(2)(G). 411(b)(4). .

In a Notice issued August 23, 1996 the Department of Jusﬂce (DOJ) provided a preliminary
*provisional specification™ of programs, services, and assistance that will be exempt from the

. ehgxbullty limitations, pending completion of the' DOJ's ongoing consultations with other federal

agencies regarding the scope and interpretation of the eligibility limitations in Sections 401,
403, and 411 (see Tab 9). The provisional specifications were effective immediately upon

- issuance of the DOJ Notice.

included in the provisuonal specifications” are "medical and public health services

- (including treatment and prevention of diseases and injuries) and mental health, disability or

substance abuse assistance necessary to protect life or safety.” NAPH is encouraged by the
inclusion of medical and public health services in the list of provisionally specified programs.
As defined in the DOJ notice, these medical and public health services are a fundamental part
of the life-saving assistance that public hospitals and other safety net providers offer to the
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most vulnerable populahcns in our nation's urban areas. We urge the Admfnlsa'aﬂan to
Include medical and public health services on the permanent list of programs, services,
and assistance exempted !mm tho Immigrant eligibility Iimltaﬂons. :

4. The Administration Should Clarify That the Eligibility leltaﬂons Do Not Apply to
_. Appropriated Haam) Programs Funded on a Discretionary Basls

: The statutory language is ambiguous on whether future lagal immigrants entering the
U.S. after August 22, 1996 should be barred from assistance provided under appropriated
health programs as well as assistance provided through mandatory spending programs, such
as Medicaid. In Section 403, the Act bars legal aliens entering the U.S. after August 22, 1996
from any "federal means-tested public benefit” for a five-year period. The tenn “federal
means-tested public benefit,” however, is not deﬁnad in the Act.

A As the U.S. Supreme Court has stated many times, when the meaning of a statute is
not clear, it is appropriate to look to the legisiative history and other evidence to discem
Congress' true intent in enacting the statute, and to avoid producing a result that is
demonstrably inconsistent with clearly expressed congressional intent. See, e.q., Caminetti,
242 U.S. at 490 and Holy Trinity, 143 U.S. at 457. This is the converse of the plain meaning
“tule, which holds that if the meaning of a word or words is clear from the statutory language,

" there is no need to resort to legislative history or other extraneous sources. Mallard v, United
States, 490 U.S. 296, 300 (1989). .

Tuming to the legislative hnstory. the coriference report notes that the definition of
“federal means-tested public benefit” originally included in the bili was deleted on a Byrd rule
challenge, but would have read:

a public benefit (including cash, medical, housing, and food assistance and
social services) of the Federal Govermnment in which the eligibility of an
individual, household, or family unit for benefits, or the amount of such benefits,

or both are determined on the basis of income, resources, or financial need of
the individual, household, or unit.

- Joint Explanatory Statement of the Conference gommlttee 142 Cong Rec. H8,927
(dally ed. July 30, 1996) (see Tab 2).

The conference report further states that "it is‘the intent of tha conferees that this definition be
presumed to be in place for purposes of this title.” |d. This conference language, however, is
ineffective because of the Byrd rule and corresponding federal statutory requirements
goveming the Senate’s budget reconciliation process. -

Congress debated and enacted the Act as part of the FY 1998 budget reconciliation :
process. Under Section 313 of the Congressional Budget Act of 1974 (2-U.S.C. § 844 (1998)),
commonly known as the Byrd Rule, reconciliation bills cannot contain matter that is extraneous
to spending cuts on savings. "Extraneous" is defined under the Byrd Rule, relevant to the Act,
as “a provision that is not in the jurisdiction of the Committee with jurisdiction over said title." 2
US.C. § 644(b)(1)(C) (see Tab 6). If a point of order is made against an allegedly extraneous
provision and 80 votes cannot be mustered to overide it, the extraneous provnsuon must be
stricken from the bill. 2u. $.C. § 644(a). : . .
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As a colloquy among Sens. Exon, Graham, and Kennedy during Senate floor debate
on the conference report explains, the definition of "federal means-tested benefit" was dsleted
during floor consideration of the Senate bill on a Byrd rule challenge because it contained -
material that related to discretionary spending programs that are outside the jurisdiction of
the Senate Finance Committee (see Tab 4). Thus, it was subject to being stricken on a Byrd
Rule challenge. Sen. Exon stated the point directly during tha colioquy:

During floor consideration of this lagislation, we struck [the provisions defining
" “"federal means tested benefit"] because they contained material that was not

under the jurisdiction of the Finance Committee, namely many dnscretionary

programs . . . [1]tis clear that this bill should not be used to make changes in

discretionary programs, and those who look to interpret the action of the

Congress should take this into account.

142 Cong Rec. $9,400 (daily ed. Aug. 1, 1996) (statement of Sen. Exon).

Because the Byrd Rule challenge was sustained, the Act applies immigrant eligibility
limitations only to public assistance and benefits provided under mandatory spending
authority. The definition contained in the report language should be considerad only to the

- extent that it encompasses mandatory spending programs. We urge the Admlnlsﬂaﬂon to

Issue guidance clarifying this matter.

5. | The Daﬂalﬁon of Covered Emergency Medjcal Condiﬂon in the Act Should be
Construed the Same as Under Medicaid

Although the Act bars all undocumented aliens from Medicaid, and denies Medicaid
eligibility to future legal aliens for five years, the Act exempts treatment and services foran
emergency medical condition. Sections 401(b)(1}{A), 403(c)(2){(A). The Act uses the definition
of emergency medical condition in current Madicaid law, at Section 1803(v) (see Tab §).

Section 1803(v) defines an emergency medical condition as:

"a medical condition (Incfuding Jabor and delivery) manifesting itself by acute
symptoms of sufficlent severity (including severe pain) such that the absence of
immediate medical»attenﬁon could reasonably be expected to result in--

(A)  placing the patients health in serious jecpardy,
(B) serious impairment to bodily functions; or -

(C)  serious dysfunction of any bodily organ or part.
Section 1803(v) (codified at 42 U.S.C. 1396b(v) (emphasis added).

The conference report notes that the bill's drafters intended this definition to be "very narrow,”
stating “the conferees intend that [the definition] only apply to medical care that is strictly of an
emargency nature, such as medical treatment administered in an emergency room, critical
care unit, or Intensive care unit. The conferees do not intend that emergency medical services
include pre-natal or dehvery care assistance that is not. stncﬂy of an emergency nature.” Joint

Explanatory Statement at H8,828 (see Tab 2)..
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Well-accepted principles of statutory interpretation, however, require that the 1803(v)
definition of "emergency medical condition" be interpreted as having the samea meaning under -
the Act as it does under Medicaid law (and through judicial interpretation thereof). The plain
meaning rule specifically statas that if the meaning of a word or words is clear from the
statutory language, there is no need to resort to legislative history. Mallard, 480 U.S. at 300. It
is clear from the statutory language in the Act that Congress intended “emergency medical
condition” to have the same meaning in the Act as it does under Medicaid, since the relevant

- provision in the Act expressly cross-references Section 1803(v) of title XIX of the Social

Security Act. "Emergency madical condition” as defined in 1903(v) encompasses every
woman in active labor because a woman in active labor is in need of immediate medical
attention. The conference report language is therefore irrelevant. NAPH urges the ‘
Administration to clarily that the definitions of * ememency medical condition” in the Act
and in 1903(v) have the same meanlng

6.  DSH Payments Should be Increased to Offset Hospitals’ Increased Indigent Care
- Costs and the impact of Fewer Medicaid Eligible Legal lmmlgrants on the
Calcuiation of DSH Criteria and Payments ,

The Congress:onal Budget Office estimates that by 2002, about 260,000 elderly legal
immigrants, 85,000 disabled individuals, 175,000 other aduits, and 140,000 children who
would be eligible for Medicald under current law will be denied coverage because of the Act. If

_an uninsured low Income legal immigrant experiences an injury or liness, and the immigrant’s

sponsor is impoverished, it is unlikely that the hospital providing care to the immigrant will
receive any reimbursement. This will greatly increase the uncompensated cara burdens facing
public hospitals, which serve a disproportionate number if immigrants. ’

Ironically, however, hospitals' Medicare disproportionate share hospital (DSH)
payments will be decreased in the face of this additional uncompensated cara burden.
Although the Medicare DSH program is intended partly to help cover hospitals'
uncompensated care burdens, it does so not directly but through the use of proxies for
uncompensated care. Accordingly, Medicare DSH payments are based on two such proxies.
First, they measure a hospital's Medicaid utilization. Because Medicaid days will decrease as
immigrants lose coverage under the Act, the DSH payments will decrease accordingly. The
second proxy used in the Medicare DSH formula is utilization by SSi beneficiaries. Since the
Act bars most legal immigrants from SS! eligibility, Medicare DSH payments will be further
reduced to reflect the decrease in SSI utilization. As a result, the significant increase in
hospitals' uncompansated care burden imposed by the Act will be met with a corresponding
reduction in retmbursement through the Medicare DSH program.

While the Health Care Financing Administration's (HCFA's) ability to modify the
Maeadicare DSH formula is limited because the formula is written into the statute, there
nevertheless are measures HCFA could take to interpret the current statutory formula more
broadly. Such efforts would at least indirectly compensate hospitals for the losses they will
exparience upon implementation of the Act. For example, HCFA recently solicited comments
on revising the Medicare DSH formula to better approximate actual uncompensated care
burdens. 61 Fed. Reg. 27,444 (May 31, 1996). NAPH and several other organizations
responded with a range of suggestions. HCFA's response to the comments received,
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however, was dxsappomtmg, as it rejected most of the ldeas submitted. 61 Fed. Regq. 46 166
(Aug. 30, 1998). HCFA even rejected the most incremental suggestion offered by NAPH and
others ~ that in measuring Medicaid utilization under the formula, it use Medicaid eligible days
rather than days actually paid by Medicaid. The broader interpretation has been mandated by
two federal courts of appeals which have considered the question. Yet HCFA is still refusing to
implement the change outside of those circuits. We recommend that HCFA review the

. commaents received on modifying Medicare DSH, particularly with regard to the

measurement of Medicald days, to Implement a broader lntorpmmﬂon asa moanst
partially offsetting the additional burdens imposed by the Act.

‘With regpect to the Medicaid DSH program, the impact of the Act on these payments

" will vary by state. As a general matter, the additional uncompensated care burden will cause

the hospital-specific DSH caps (section 1923(g) of the Social Security Act) to increase as they
are partly based on the unreimbursed cost of providing care to the uninsured. Yet for hospitals
in states in which overall DSH payments are at or near their statewide cap imposed by section -
1923(f) of the Soclal Security Act, the increase in the hospital-specific DSH cap is not gaing to
be helpful, unless the state agrees to reallocate DSH funding to assist hospitals burdened by.a
new immigrant-based uncompensated care burden. Moreover, if a state bases DSH payments
on Medicaid utilization and not uncompensated care, the loss of Immigrant eligibility for
Medicaid will pervarsely reduce DSH payments toc hospitals that need them the most. We
therefore re«commend that HCFA analyze the Impact of the Act on hosplitais’ DSH
payments. .

Moreover, we believe that the DSH program can and should be restructured or
replaced with a program of more targeted payments directed at those hospitals that are truly in
naed of supplemental assistance. Part of the criteria for eligibility for such payments should be
based on the Jevel of uncompensated care, including care to legal immigrants, particularly in
light of the recent passage of the Act. Although a comprehensive discussion of restructuring
DSH Is beyond the scope of this Memorandum, we look forward to working with HCFA and the

~ Administration in more detail on this issue in the near future.

7. Requirements Governing Verification of Eﬁgfbif:’ty Status Should Include Current
Law Protectlons and Should Not Impose New Administrative Burdens on Health
Care Providers or Requlire They Disclose identifying Information to the INS

The Act requires the Attorney General, after consultation with the Department of Health
and Human Services, to issue ragulations requiring verification of the alien and eligibility status
of any individual applying for federal public benefits. The Attomey General must issue these

regulations within 18 months of August 22, 1996, or no later than February 22, 1998. States
must implement a verification system consistent with the federal regulations no later than 24
months following the issuance of the federal regulations. .

The Act directs that the federal regulations "shall, to the extent feasible, require that

. information requested and exchanged be similar in form and mannaer to information requested

and exchanged under section 1137 of the Social Security Act.”" Section 432(a). Section 1137
sets out the requirements under current law for income and eligibility verification of immigration
status. Itls the authority under which the current verification system, the Systematic Alien
Verification for Eligibility (SAVE) program, operates (see Tab 7).
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Many aliens apply for Medicaid when they visit an emergency room or public hospital
clinic for treatment of a health problam. Requiring verification of alien status can strongly deter’
aliens from seeking care, since in practice it is often the hospital that must gather the
necessary verifying information. In addition, verification requirements could jeopardize patient
care because in order to administer verifications in a nondiscriminatory manner, hospitals
would have to ascertain the immigration status of every person who comes to the emergency
department. in a large urban public hospital emergency room, this might mean conducting
verification checks on over 1,000 patients a day. Verification requirements also place
hospitals in an ethical bind; as health care providers, they have an obligation to care for
patients—indeed, it is their mission to provide care, not engage in law enforcement duties.

For these reasons, Section 1137, and relatad statutory provisions in the Immigration
Reform and Control Act of 1986 (IRCA), include impartant protections designed to minimize
this deterrent effect Section 1137 exempts Medicaid emergency medical care from the
verification requirements. Therefore, any alien seeking only treatment for an emergency
medical condition does not have to disclose identifying information. In addition, the provisions
in IRCA establishing the SAVE program prohibit the Immigration and Naturalization Service
(INS) from using any information gathered through the SAVE program for enforcement
purposes (e.g., deportation). That section states "[the SAVE system] shall not be used by the
[INS] for administrative (noncriminal) immigration anforcement purposas and shall be

" implemented in a manner that provides for verification of immigration status without regard. to

the sex, color, race, religion, or nationality of the individual involved.” (see Tab 8)

NAPH recommends that rather than develop a new verification system under the Act,
the Attomey General and INS continue operation of the SAVE system and issue regulations
ensuring any necessary changes to the SAVE system as might be required under the Act are
made. This approach would be the optimal way of ensuring that the regulations elicit and
exchange information in a "forrn and manner” consistent with Section 1137. Should the
Attorney General and INS discontinue the SAVE system and implement a new verification
systam, NAPH urges that the protections of Section 1137 be included In the
Implementlng regulations.

In addition to the requxremant that states estabhsh venﬂcation systoms, the Act directs
states to furnish the INS with “the name and address of, and any other identifying information
on, any individual who the state knows is unlawfully in the United States." Section 404(b).
NAPH is concernaed that this requirement will be read as requiring public hospital officials to
disclose to the INS any Information they might obtain through care and treatment of patients.

For all the reasons set out above, we maintain as a matter of sound health policy that public
hospitais should not be required to conduct verifications of immigration status. We urge the

. Administration to clarify that pub!!c hospitals are not required to dtsclose Identlfying

Information to the INS.
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June Gibbs Brown L
Inspector General
United States Department of Health and Human Services
Wilbur J. Cohen Office Building Room 5250
330 Independence Ave, S.W.
" Washington, D.C. 20201

Dear Ms. Brown:

The National Association of Chain Drug Stores (NACDS) is writing to express serious
reservations about a number of reviews being undertaken by your office concerning the
relationship between state Medicaid payment levels for pharmaceutical product costs and
pharmacy acquisition costs for prescription drugs. To date, two reviews have been
released regarding the states of California and Montana. We believe that there are serious
methodological flaws with these reviews, and request that no further reviews be released.

NACDS represents 135 chain companies in an industry that operates 30,000 pharmacies
in the United States. Chain pharmacies dispense approximately 1.2 billion of the 2.2
billion prescriptions provided to Americans each year. NACDS members provide
approximately 65 percent of all Medicaid prescriptions dispensed in the country.

Enclosed is a discussion of our concerns with these OIG reviews. In summary, we
believe that the data are presented in a manner that is misleading and would result in an

“incorrect and inaccurate interpretation of the relationship between pharmacy’s acquisition
costs and Medicaid payment levels. In addition, we have serious questions about the data
collection techniques that were used, and the impact on the results.

413 North Lee Street, P.O. Box 1417-D49, Alexandria Virginia 22313-1480 Phone: 703-549-3001  FAX: 703-836-4869



Once again, we request that no further reviews be released until we have had the
opportunity to discuss the methodological and presentation issues about these reviews
with you. HHS owes it to pharmacy providers and the public to be surethat HHS studies
are methodologically sound and the data are presented in a fair and objective format.
Thank you for your interest in this important matter for community retail pharmacy.

cc: Bruce Vladeck, HCFA

Chris Jennings, White House™)

Enclosure



Methodological Issues

OIG Review of Pharmacy Acquisition Costs for Medicaid
September 1996

The Office of Inspector General, Department of Health and Human Services, published a
report in May of 1996 reviewing pharmacy acquisition costs for drugs paid for by
Medicaid. The objective of the review was to develop an estimate of the difference
between average wholesale price (AWP) and pharmacy actual acquisition cost.

The report has some serious methodological problems. The results of the report may be
used to justify Medicaid reimbursement reductions, and as a consequence, an
inappropriate level:of payment. This paper will discuss methodological issues raised by
the report. ‘ B

Summary

The OIG reports results that are misleading. The results are expressed as a percentage
markup from invoice, producing percentages that are higher numbers than if they were
expressed as a discount from AWP. In addition, the results are produced from a sample
which is too small, and does not represent the universe of pharmacies which fill Medicaid
prescriptions. The prices obtained were selected from the largest invoices of the month,
which overrepresents large purchases (and volume discounts) which might be obtained by
pharmacies. Finally, the product cost of filling prescriptions cannot be viewed in isolation,
but must be taken jointly with reimbursement for other pharmacy costs (cost of
dispensing). Medicaid dispensing fees are generally significantly less than community

" pharmacies’ cost of dispensing, and any reduction in product reimbursement may endanger
their very existence. In short, if the results of this report are used to reduce Medicaid
reimbursement, they may jeopardize the participation of community pharmacy in the
Medicaid program.

Reported Results are Misleading

Most states reimburse pharmacies for Medicaid prescriptions using a formula which
discounts off the Average Wholesale Price (AWP). The OIG report concludes that AWP
exceeds actual invoice prices for both brand and generic drugs. However, the numbers
presented and conclusions drawn are inaccurate and misleading, and should not be used by
state agencies which are considering the size of the discount off AWP which they should
use in determining Medicaid reimbursement for pharmacies.

The review provides national estimates “of the extent that AWP exceeded invoice prices.”
The national estimates are 18.3% and 42.5% for brand and generic drugs, respectively.
However, Medicaid reimbursement for acquisition costs to pharmacies is generally
expressed as a “discount off AWP.” The retailer’s discount off AWP, based on the data
collected and the methodology used by the OIG’s office, is substantially lower than the
figures reported.

Review of QIG/AAC Methodology
Page 1
Sentember. 1966



If reported correctly, the numbers should be 15.3% for brand drugs and 29.8% for generic
drugs. OIG's estimates of 18.3% and 42.5% are misleading.

For example, a product with a pharmacy invoice price of $100.00 with an AWP of
$118.30 has an AWP that exceeds the invoice price by 18 percent. However, the $18.30
spread between the AWP and the invoice price represents only a 15.3 percent discount off
AWP ($18.30/8118.30 = 15.3 percent). Similarly, a product with an invoice price of
$100.00 with an AWP of $142.50 has an AWP that exceeds the invoice price by 42.5
percent. However, the $42.50 spread between the AWP and the invoice price represents
only a 29.8 percent discount off AWP (342.50/$142.50 = 29.8 percent). Since Medicaid
reimbursement is generally expressed as a discount off AWDP, the results of the study
should be expressed the same way. ' '

The expression of AWP discounts as a “percentage in excess of the invoice price” is highly
questionable, and suggests that pharmacy acquisition costs for brand name and generic
drugs are lower than they actually are. The presentation of the data, therefore, leads the
reader to believe that since AWP was 18.3% higher than invoice price, state Medicaid
programs should discount their branded drug reimbursement by some percentage at or
around this amount. .

In fact, even if there were no other problems with the methods used, the report should
have presented the national figures as average AWP discounts of 15.3% for brand drugs
and about 29.8% for generic drugs.

Based on the data collected by the OIG, any reimburszment which pays a rate of less than
AWP minus 15.3% for branded Medicaid prescriptions will cause the average store to
lose money on the product cost component of Medicaid prescription drug reimbursement.
Similarly, pharmacy reimbursement of less than AWP minus 29.8% for generic drug
product costs will be a money loser for the average pharmacy.

If the results of this review are expressed as “discounts off AWP”, and compared with the
OIG’s two previous reports which expressed the discounts as “discounts off AWP”, the

- average pharmacy discount from AWP was 15.9% in 1984 and 15.5% in 1989.
Therefore, retail pharmacies’ average discounts off AWP are estimated to be about the
same as in the 1989 study and rediuced from their 1984 level.

Review of OIG/AAC Methodology
Page 2
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Pharmacy Sample is Too Small

OIG obtained information from pharmacies in selected groups: rural-chain, rural-
independent, urban-chain, and urban-independent. The nationwide sample used responses
from 315 stores for brand drugs and 314 stores for generics. Price responses from these
stores were used to estimate the average discount obtained by the approximately 53,000
retail pharmacies in the United States.'

The problem with the sample size is that the confidence we can place on the estimates is
related to how many stores are included. The numbers from the report are the best
estimates from the stores that responded--the average. The question is whether the
average from the sample is a#fue representation of the average across the United States.
This can best be answered by the size of the confidence interval - the range in which we
can be relatively sure the real average discount lies.

According to this review, when the confidence interval for the national estimates as
expressed as “discounts off AWP”, the results are between 14.7% and 16.2%. That
means, based on the small sample size, there is a 90 percent chance that the real discount
lies somewhere between these two percentages. The difference between the lower limit
and upper limit is 1.5% of AWP--and it should be noted that retail pharmacy eamns net
margins of only 2-3% of total sales. This range is too large for the average to be used for
setting reimbursement rates.

Because pharmacy margins are so low already, a relatively small reduction in pharmacy
reimbursement could have significant negative economic consequences for pharmacy
providers. In order to have more confidence that the answer derived from this data
analysis is correct, the pharmacy sample used has to be much larger. The range around
the average should be less than .5%, because the margin for error, in terms of retail
pharmacies going out of business, is just too small.

Sample Selection Not Representative of Marketplace

The national sample consisted of 315 pharmacies, categorized as shown in the table
below: ’

Rural Urban Total
Chain 73 73 146 (46%)
Independent 78 91 169 (54%)

This sample is not representative of the retail pharmacy market. According to IMS data
for 1995, nearly 56 percent of retail outlets are chains and only 44 percent are independent
(the remaining retail pharmacies are mail order outlets). This review used a sample that
included 146 chain stores, or 46 percent of the sample size, and 169 independents, or 54
percent of the sample size. As is evident, the review’s sample is almost reversed from the
distribution of chains and independents in the marketplace.

! IMS Class-of-Trade Analysis 1995.
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In addition, chain stores account for 61% of retail sales, independents approximately 27%,
and mail order 12%. For Medicaid, chain pharmacies fill 66 percent of all Medicaid
prescriptions by dollar, while independents fill 34 percent (few, if any Medicaid
prescriptions are filled through mail order).?

While it is certainly the case that the sample used does not represent the distribution of
independent and chain pharmacies in the marketplace, it is unclear whether the OIG
accounted in its analysis for the distribution of Medicaid prescription expenditures in the
marketplace. It does not appear that the sample used is a valid representation of Medicaid
providers or transactions.

”~
s

Invoice and Price File Selection May Skew Results

Price paid by pharmacies were based, for each pharmacy selected, on the largest invoice
from each different source of supply for a particular month between January and
September 1994. The “largest” invoice means the highest dollar volume purchase, which
in and of itself may bias the prices chosen downward (and discounts upward).

These prices were compared to AWP based on a pricing file provided by the State.of
Missouri. The AWP from the State of Missouri’s pricing file was not identified as to date,
which could cause some errors (if, for example, the AWP was not selected for the same
date as the invoice). AWP changes occur throughout the month, and if the invoice price
was compared to the AWP for the beginning of the month when the price increased during
the month, the estimated discount would be too high. Similarly, if the AWP decreased
between the beginning of the month and the invoice date, the estimated discount would be
too low.

Prices Were Not Weighted by Sales

Drug prices reviewed included 1,111 prices for brand products and 608 for generic
products in California; 18,973 prices for brands and 9,075 prices for generics in the
nationwide sample. However, the report does not specify how many drugs are included in
this sample.

Since a total of 315 stores were included in the nationwide sample and a total of 29 in the
California sample, we might expect that a substantial number of drugs would be included
in the prices reviewed. However, the report does not specify or compare the number of
drugs included in the comparisons. :

In addition, the “price by which AWP exceeds invoice price” was apparently estimated as
a simple average and not weighted by dollar sales volume. Without further information,
we cannot determine how this approach may have skewed the estimate.

2 Based on IMS data, personal communication.
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Pharmacies have other Costs of Distribution; Product Cost Cannot be Viewed in Isolation

The report also deals with pharmaceutical product acquisition cost in isolation, and not in
conjunction with any of the other costs of doing business that retail pharmacies must
incur. In addition to pharmaceutical acquisition cost, the typical retail pharmacy must
incur substantial overhead costs, which include the following:

1) Direct Prescription Department Expenses

A) Direct Prescription and Store Computer Expenses
B) Third Party Bad Debt Expenses
C) Third Party Receivable Carrying Costs

2) Indirect Costs to be Allocated to the Prescription Department

A) Fixed Costs (rent, utilities, accounting, legal, insurance, interest,
maintenance and repairs, contributions, depreciation, taxes, postage, etc.)
B) Variable Costs (rent, advertising and promotion, returned goods,
merchandising, bad debts, etc.)
0] Store Personnel Costs (total prescription department personnel costs, third
** party portion costs) .
D) Central Administration Costs (G&A)

A 1989 study prepared for NACDS by the Pharmaceutical Economics Research Center at
Purdue University concluded that the average cost of dispensing for chain drug stores was
$5.49 per prescription. Third party cost of dispensing was much higher, at $6.39.

An updated cost of dispensing estimate of $5.76 for all prescriptions was developed from
a survey of ten NACDS members in 1995. In contrast, the 1995 median of state Medicaid
payment other than ingredient reimbursement (dispensing fee) is currently about $4.17--
significantly lower than the dispensing fee paid by Medicaid.

Because retailers, on average, are not being adequately reimbursed for their cost of
dispensing, the extent to which payment on product acquisition costs can be reduced
without jeopardizing community pharmacy is smaller than states might think.

Conclusion

The flaws of this report lead to results that NACDS believes overstate the percentage
discounts that pharmacies are able to obtain on product purchases. The small, skewed
sample and the selection of largest invoices lead to results that cannot be used as a basis
for setting Medicaid reimbursement. In addition, since community pharmacy dispensing
costs exceed the dispensing fee paid by Medicaid, any attempt to reduce product cost
reimbursement based on this report may seriously jeopardize the financial position of
individual pharmacies.
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NACDS

National Association of Chain Drug Stores

Gerald Heller
Chairman of the Board

Ronald L. Ziegler
President & CEO

September 5, 1996

Bruce C. Vladeck, Ph.D. ‘ I =
Administrator '

Health Care Financing Administration

Hubert H. Humphrey Building

200 Independence Ave S.W,

Washington, D.C. 20201

Dear Dr. Viadeck:

The National Association of Chain Drug Stores (INACDS) is writing to express our
serious concerns with a series of reviews being released by the HHS Office of the
Inspector General (OIG) examining the relationship between state Medicaid pharmacy
payment levels for pharmaceutical product costs and pharmacy acquisition costs for these
products. '

NACDS represents 135 chain companies in an industry that operates 30,000 pharmacies
in the United States. Chain pharmacies dispense approximately 1.2 billion of the 2.2
billion prescriptions provided to Americans. NACDS members provide approximately
65 percent of all Medicaid prescriptions dispensed in the country.

Enclosed is a letter and analysis we have sent to HHS Inspector General June Brown,
asking that no additional reviews be released until we have had the chance to meet with
her and the OIG staff to discuss the methodologies used in these reviews. To date, state
reviews have been released for California and Montana. We understand that there are
nine other such reviews pending. We are requesting that your office notify states of the
issues we are raising with the presentation of the data and how the results might be
incorrectly interpreted.

413 North Lee Sfrcct, P.0O. Box 1417-D49, Alexandria Virginia 22313-1480 Phone: 703-549-3001  FAX: 703-836-4869



The enclosed document summarizes our concerns with the reviews. We have serious
concerns that states will use these reviews as justification for reducing individual
pharmacy reimbursement components. States should be reminded that they need to look
at both the Medicaid product cost and dispensing fee components together, not in
isolation, when determining the adequacy of Medicaid pharmacy reimbursement.

Moreover, we also believe that some states are not complying with an August 1994
memorandum sent by then Medicaid Director Sally Richardson. That memorandum
requires states intending to change their pharmacy reimbursement to submit a state plan
amendment (SPA) to HCFA that documents how such pharmacy reimbursement levels
were established, and the impact of such changes on recipients’ access to pharmacies.

We are aware that many states have made or are proposing to make such reimbursement
changes, but have not provided the required justification in their SPAs. We are very
disappointed that HCFA has not taken a more aggressive action in requesting such data
from states, Massachusetts and Rhode Island in particular. These two states have
implemented reimbursement changes which we believe are unjustified and inadequately
reimburse pharmacies. We ask that HCFA once again strongly remind states that they
have an obligation to Medicaid recipients, pharmacy providers, and your own agency to
assure that they comply with requirements relating to changes in SPAs.

We believe that HCFA should assure that states operate by the rules, and that HHS
studies on which states may rely in formulating reimbursement are methodologically
sound and the data are presented in an objective and fair format. We thank you for your
attention to these matters.

cc:{Chris-Jennings;-White-House —

Enclosure



Methodological Issues

OIG Review of Pharmacy Acquisition Costs for Medicaid
September 1996

The Office of Inspector General, Department of Health and Human Services, published a
report in May of 1996 reviewing pharmacy acquisition costs for drugs paid for by
Medicaid. The objective of the review was to develop an estimate of the difference
between average wholesale price (AWP) and pharmacy actual acquisition cost.

The report has some serious methodological problems. The results of the report may be
used to justify Medicaid reimbursement reductions, and as a consequence, an
inappropriate leye! of payment. This paper will discuss methodological issues raised by
the report.

Summary

The OIG reports results that are misleading. The results are expressed as a percentage
markup from invoice, producing percentages that are higher numbers than if they were
expressed as a discount from AWP. In addition, the results are produced from a sample
which is too small, and does not represent the universe of pharmacies which fill Medicaid
prescriptions. The prices obtained were selected from the largest invoices of the month,
which overrepresents large purchases (and volume discounts) which might be obtained by
pharmacies. Finally, the product cost of filling prescriptions cannot be viewed in isolation,
but must be taken jointly with reimbursement for other pharmacy costs (cost of
dispensing). Medicaid dispensing fees are generally significantly less than community
pharmacies’ cost of dispensing, and any reduction in product reimbursement may endanger
their very existence. In short, if the results of this report are used to reduce Medicaid
reimbursement, they may jeopardize the participation of community pharmacy in the
Medicaid program.

Reported Results are Misleading

Most states reimburse pharmacies for Medicaid prescriptions using a formula which
discounts off the Average Wholesale Price (AWP). The OIG report concludes that AWP
exceeds actual invoice prices for both brand and generic drugs. However, the numbers
presented and conclusions drawn are inaccurate and misleading, and should not be used by
state agencies which are considering the size of the discount off AWP which they should
use in determining Medicaid reimbursement for pharmacies.

The review provides national estimates “of the extent that AWP exceeded invoice prices.”
The national estimates are 18.3% and 42.5% for brand and generic drugs, respectively.
However, Medicaid reimbursement for acquisition costs to pharmacies is generally
expressed as a “discount off AWP."” The retailer’s discount off AWP, based on the data
collected and the methodology used by the OIG’s office, is substantially lower than the
figures reported.
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If reported correctly, the numbers should be 15.3% for brand drugs and 29.8% for generic
drugs. OIG's estimates of 18.3% and 42.5% are misleading.

For example, a product with a pharmacy invoice price of $100.00 with an AWP of
$118.30 has an AWP that exceeds the invoice price by 18 percent. However, the $18.30
spread between the AWP and the invoice price represents only a 15.3 percent discount off
AWP ($18.30/$118.30 = 15.3 percent). Similarly, a product with an invoice price of
$100.00 with an AWP of $142.50 has an AWP that exceeds the invoice price by 42.5
percent. However, the $42.50 spread between the AWP and the invoice price represents
only a 29.8 percent discount off AWP ($42.50/$142.50 = 29.8 percent). Since Medicaid
reimbursement is generally expressed as a discount offAWP the results of the study
should be expressed the same way. &

The expression of AWP discounts as a “percentage in excess of the invoice price” is highly
questionable, and suggests that pharmacy acquisition costs for brand name and generic
drugs are lower than they actually are. The presentation of the data, therefore, leads the
reader to believe that since AWP was 18.3% higher than invoice price, state Medicaid
programs should discount their branded drug reimbursement by some percentage at or
around this amount.

In fact, even if there were no other problems with the methods used, the report should
have presented the national figures as average AWP discounts of 15.3% for brand drugs
and about 29.8% for generic drugs.

Based on the data collected by the OIG, any reimbursement which pays a rate of less than
AWP minus 15.3% for branded Medicaid prescriptions will cause the average store to
lose money on the product cost component of Medicaid prescription drug reimbursement.
Similarly, pharmacy reimbursement of less than AWP minus 29.8% for generic drug
product costs will be a money loser for the average pharmacy.

If the results of this review are expressed as “discounts off AWP”, and compared with the
OIG’s two previous reports which expressed the discounts as “discounts off AWP”, the
average pharmacy discount from AWP was 15.9% in 1984 and 15.5% in 1989.
Therefore, retail pharmacies’ average discounts off AWP are estimated to be about the
same as in the 1989 study and rediced from their 1984 level.
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Pharmacy Sample is Too Small

OIG obtained information from pharmacies in selected groups: rural-chain, rural-
independent, urban-chain, and urban-independent. The nationwide sample used responses
from 315 stores for brand drugs and 314 stores for generics. Price responses from these
stores were used to estimate the average discount obtained by the approximately 53,000
retail pharmacies in the United States.'

The problem with the sample size is that the confidence we can place on the estimates is
related to how many stores are included. The numbers from the report are the best
estimates from the stores that responded--the average. The question is whether the
average from the sample is a true representation of the average across the United States.
This can best be answered by the size of the confidence interval - the range in which we
can be relatively sure the real average discount lies.

According to this review, when the confidence interval for the national estimates as
expressed as “discounts off AWP”, the results are between 14.7% and 16.2%. That
means, based on the small sample size, there is a 90 percent chance that the real discount
lies somewhere between these two percentages. The difference between the lower limit
and upper limit is 1.5% of AWP--and it should be noted that retail pharmacy earns net
margins of only 2-3% of total sales. This range is too large for the average to be used for
setting reimbursement rates.

Because pharmacy margins are so low already, a relatively small reduction in pharmacy
reimbursement could have significant negative economic consequences for pharmacy
providers. In order to have more confidence that the answer derived from this data
analysis is correct, the pharmacy sample used has to be much larger. The range around
the average should be less than .5%, because the margin for error, in terms of retail
pharmacies going out of business, is just too small.

Sample Selection Not Representative of Marketplace

The national sample consisted of 315 pharmacies, categorized as shown in the table
below:

Rural Urban Total
Chain 73 73 146 (46%)
Independent 78 91 169 (54%)

This sample is not representative of the retail pharmacy market. According to IMS data
for 1995, nearly 56 percent of retail outlets are chains and only 44 percent are independent
(the remaining retail pharmacies are mail order outlets). This review used a sample that
included 146 chain stores, or 46 percent of the sample size, and 169 independents, or 54
percent of the sample size. As is evident, the review’s sample is almost reversed from the
distribution of chains and independents in the marketplace.

! IMS Class-of-Trade Analysis 1995.
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In addition, chain stores account for 61% of retail sales, independents approximately 27%,
and mail order 12%. For Medicaid, chain pharmacies fill 66 percent of all Medicaid
prescriptions by dollar, while independents fill 34 percent (few, if any Medicaid
prescriptions are filled through mail order).?

While it is certainly the case that the sample used does not represent the distribution of
independent and chain pharmacies in the marketplace, it is unclear whether the OIG
accounted in its analysis for the distribution of Medicaid prescription expenditures in the
marketplace. It does not appear that the sample used is a valid representation of Medicaid
providers or transactions.

Invoice and Price File Selection May Skew Results

Price paid by pharmacies were based, for each pharmacy selected, on the largest invoice
from each different source of supply for a particular month between January and
September 1994. The “largest” invoice means the highest dollar volume purchase, which
in and of itself may bias the prices chosen downward (and discounts upward).

These prices were compared to AWP based on a pricing file provided by the State of
Missouri. The AWP from the State of Missouri’s pricing file was not identified as to date,
which could cause some errors (if, for example, the AWP was not selected for the same
date as the invoice). AWP changes occur throughout the month, and if the invoice price
was compared to the AWP for the beginning of the month when the price increased during
the month, the estimated discount would be too high. Similarly, if the AWP decreased
between the beginning of the month and the invoice date, the estimated discount would be
too low.

Prices Were Not Weighted by Sales

Drug prices reviewed included 1,111 prices for brand products and 608 for generic
products in California; 18,973 prices for brands and 9,075 prices for generics in the
nationwide sample. However, the report does not specify how many drugs are included in
this sample.

Since a total of 315 stores were included in the nationwide sample and a total of 29 in the
California sample, we might expect that a substantial number of drugs would be included
in the prices reviewed. However, the report does not specify or compare the number of
drugs included in the comparisons.

In addition, the “price by which AWP exceeds invoice price” was apparently estimated as
a simple average and not weighted by dollar sales volume. Without further information,
we cannot determine how this approach may have skewed the estimate.

Based on IMS data, personal communication.
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Pharmacies have other Costs of Distribution; Product Cost Cannot be Viewed in Isolation

The report also deals with pharmaceutical product acquisition cost in isolation, and not in
conjunction with any of the other costs of doing business that retail pharmacies must
incur. In addition to pharmaceutical acquisition cost, the typical retail pharmacy must
incur substantial overhead costs, which include the following:

1) Direct Prescription Department Expenses
A) Direct Prescription and Store Computer Expenses

B) Third Party Bad Debt Expenses
6)) Third Party Receivable Carrying Costs

m
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2) Indirect Costs to be Allocated to the Prescription Department

A)  Fixed Costs (rent, utilities, accounting, legal, insurance, interest,
maintenance and repairs, contributions, depreciation, taxes, postage, etc.)

B) Variable Costs (rent, advertising and promotion, returned goods,
merchandising, bad debts, etc.)

C) Store Personnel Costs (total prescription department personnel costs, third
party portion costs)

D) Central Administration Costs (G&A)

A 1989 study prepared for NACDS by the Pharmaceutical Economics Research Center at
Purdue University concluded that the average cost of dispensing for chain drug stores was
$5.49 per prescription. Third party cost of dispensing was much higher, at $6.39.

An updated cost of dispensing estimate of $5.76 for all prescriptions was developed from
a survey of ten NACDS members in 1995. In contrasi, the 1995 median of state Medicaid
payment other than ingredient reimbursement (dispensing fee) is currently about $4.17--
significantly lower than the dispensing fee paid by Medicaid.

Because retailers, on average, are not being adequately reimbursed for their cost of
dispensing, the extent to which payment on product acquisition costs can be reduced
without jeopardizing community pharmacy is smaller than states might think.

Conclusion

The flaws of this report lead to results that NACDS believes overstate the percentage
discounts that pharmacies are able to obtain on product purchases. The small, skewed
sample and the selection of largest invoices lead to results that cannot be used as a basis
for setting Medicaid reimbursement. In addition, since community pharmacy dispensing
costs exceed the dispensing fee paid by Medicaid, any attempt to reduce product cost
reimbursement based on this report may seriously jeopardize the financial position of
individual pharmacies.
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