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Feinstain .

© Frist - Kerry
Glenn - .. Eohl' |
Gorton P <} ’
. ‘Graham Laatenbery
Gramm - Leaky.. = .
Grans - oo lavin - -
Grassley . Lieberman
- Oregg Tlett
Hatch Mack - .
Heflin McCain
Helma N McConnell |
Hollings . ' Mikulskl
Hutchison ‘Moseley-Braun
Moynihan .
Ioouye ‘Murray -
Jeoffords Rickles
Johoston - . Nunn
’Munm‘,' Pet v
. NO'I'VOI‘ING—-z A
mmum Murkowakt .

The amendment (No 5191). as modi-
fled, was agreed to. ;

Mr. HEL.MS, Mr. President, I mave to .
whlch tha :

. reconsider the vote by
amendment was agreed to

Mr. BOND. I move tolay that motion :

on the table, - - -
The motion to lay on the table was

‘agreed to.
.Mr. BRADLEY addmased the Chs.ir

. The PRESIDING OFFICER. The Sen-'-
abor !rom New Jersey is recognized. e

AMENDMENT NO. 5193 -2 1° !

(Purpose To require that health plans pm~ -

.vide coverage for a minimum hospital stay

- for & mother and child following the birth )

of the child, and for other purposes) .-‘..;:3
- Mr. BRADLEY. Mr. President, I send
to the desk an amendment and ask for
its immediate consideration. =/ a7:.7
- The PRESIDING OFFICER. 'I‘he
clerk will report. - .-

" The sssismt Iegiﬁlative clerk read‘

as follows:
The Senator from Naw Jeraey [Mr BRAD-

LEY],
Frisr, and ot.hers. proposeo an amendment.

numbered 5182. .
Mr. BRADLEY. Mr President. 1 aak

unanimous consent that further read-

ing of the a.mendment be diapenaed

with.
objection, it 1s so ordered.

(The text of the amendment 18 princ- ‘

ed in today’s RECORD under “Amend-

 ments Submitted.”) .
Mr. BRADLEY. Mr, President this is

an amendment that deals with ‘the

Newborns Act. It is an attempt to re-
quire at least 48 hours for a chﬂdblrth.

'Mr, FRIST addressed the Chair, .

The PRESIDING OFFICER. The Sen-
ator from Tennessee. -~

AMENDMENT NO. smmmnm;mm sm
(Purpose: To require that health plans pro-

vide coverage for a minimum hospital stay

- for & mother and child following the birth

of the child, and for other purposes)

Mr. FRIST. Mr. President, a number
of my colleagues have expressed con-
cern regarding a provision in the
amendment just sent to the desk which
appears to have a conflict in it. I wish

to offer a second-degree amendment at-

this time to clarify the intent of the
legislation. Specifically, language was

added to the section on post;deuver:yj

CONGRESSIONAL RBCORD—“‘:

,'caretoclaﬂnrmatitiatheatte_nmng
“with:<the '
-’the Newborns' and Mothers’' Health. Protoo-‘

: ﬁonActuofBepwmberb.m B

;- No. 5192.

T ing ot' the a.mendment be dispensed
- with, :

for himself, Mrs. KASSEBAUM, Mr.

The PRESIDING OFFICER. Withoub)

in consultaﬂon' y{

provider,-

. ‘priate location for- followup’ aervioes ln
- -combination .with an: earlier:

which is less t.hsntlshonrn.ltiseonma-

" ing as initially written®becausé the -
amendment appears to give'the mother T

the option of demanding home care re-

;. - gardiess of the attending provider's as- N
. sessment of their individual needs. -+«
RN This decision 15 most appmm'lately'
.- made in cooperation with the provider ..
: - and the mother. Therdéfore my second-.
-.degree " amendment strikes the lan-
‘guage which appea.rs t;o conﬂict wlth

this intent. -
" The PRESIDING OFFICER. Does the

. ‘Senat,or intend to offer this a.mend-

ment at this point? )
“Mr, FRIST, Yes, I do. ~

“The PRESIDING. omcm The *

»:olark will report.’”.
“The assistant legislative clerk.rea.d

a8 follows: “: % AR

The Senator trom nnessee [Mr an].f

for himself and Mr. BRADLRY, proposes an
smendmenc nnmberod 6183 to

‘Mr. FR.IST.
unanimous consent that further. read-

The PR.EsmmG OFFICER.. Witho
objecnon. it 18 80 ordered. ;

‘(The text of the amendment' m prinl;- )

ed in today’s’ Blwonn under “Amend-
ments Submitted.”) -

.- Mr. FRIST. Lot me “$ust ‘briefly cloae B

by saying one other thing that this seo- |
: - ‘ond-degree --amendment. "does. .
(. amendment guards agadnst moneta.ry
. incentives -directed: at _discharging
* mothers and bables before-the attend-

ing provider feels it is  appropriate.

8pecifically, my second-degree amend-
ment provides -language “sought by -

health plans to provide that nothing in

this bill interferes with rate nego-.

tiators between a plan and a prov'lder.
- Mr. BRADLEY addressed the Chair. -

‘The PRESIDING O‘r"FICER. The Sanw A ‘
" 'What the bill does is very simple. It

a tor from New Jersey. .-

'Mr: BRADLEY. Mr. Presldent I wex-’

come the second-degree amendment by
the distinguished Senator from Ten-

" nessee. I do think he clarifies my own

intent in the original amendment. I be- -
Heve that it is'important. It adds to

the purpose of the original amendment.
. Mr. President, the amendment I have

offered and that ‘has been second- .
. degreed by the distinguished Senator

from Tennessee I think is a very impor-,
* tant amendment. His is offered on be- -

half of himself and me. I offered mine

.on behalf of myself and him, as well as
" the distinguished chairman of the com-

mittee, Senator KASSEBAUM, the rank-

DEWINE, Senator MURRAY., 7. - '
Mr. President, I ask unanimous con-
gent that all 52 cosponsors of this
amendment be listed in the RECORD. "
There being no objection, the mate-
rlal was ordered to be prlnted in the
RECORD aatollows. I

SBNATE

" Mike DeWine. B

ament
’ Srps {Ala.n Simpson. .
‘Mr., :Prealdenb. "I ask

-~ John Warner.
:The- 0

- Bill Cohen. "

"r.he'(oqung Senators. have' cosponaorad ' A

- Patty Murray.
Barry Retd.” - - ! I
Claiborpe Pell. = . . e

“Edward XKennedy. - : -
‘Paul 8imon. } S
Paul Wellstone. DA L

-~ Carol Moaeley-Braun.
-~ Richard Bryan

- Wendell Ford

bert Kerrey.

" Carl Levin.

:!Pebel)amanic!. e . .
<-John Xerry. . .- PR N
Olympia Snowe 3

Patrick Leahy.
-“Johh Glenn. ~

* Pat Moynihan.
.. Chris Dodd. . -:
-~John Breaux. -
- Larry Pressler.
. .Arlen Specter. " .

-James Inhofe.
“Max Baucus. L
“ Byron Dorgan. °

.. Ron Wyden.

1 M. BRADIEY ’Of theae coaponsors.‘

. 19 are Republican. 8o this is a biparti-

san amendment and a bipartisan bfll..

says that insurers are required to allow
48 hours, up to 48 hours, for a woman in
the hospital after giving birth and re-
quires insurers to allow up to 96 hours
if that dbirth is a Caesarean section. - '
+:If the mother and her doctor choose
to leave the hospital in less than 24

hours, less than 48 hours, she is per-

mitted to do so. There is nothing in

“this bill that says that she cannot

leave earlier. Followup care will be
ptovided if she leaves earlfer. .. = -

‘Mr.. President, why is this amend-
ment needed? Why are we offering this
amendment? The answer {8 because all
of us, I am sure, have received reports

ing 'member Senator KENNEDY. Sena.tor “-of women in our respective Btates
- beilng required to leave a hospital prior -

" to 48 hours, in some cases prior to 24-

hours. In California, for example, in

1994, for 1 in 6 babies that were born,
_the mother had to leave the hospital in
{‘ess thag%hours ThatisfotQOOOO .

>
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. The m'oblem here is. thnt; some i11-
L nesses do not develop until the second
day. If the mother were in the hospital,

they would be able to detect it and deal

with it. A good ‘example is jaundice,

"which does not really develop until the

" second day. Heart defects are another.,

" What happens 18 that the mother is

“pushed out of the hospital. She goes
“ home after 12, 14 hours, 168 hours, 26
__ hours. In the second day jaundice is de-
. tected, or worse, a heart defect, and
- the mother is rushed back t;o the hos—
pital at & much greater cost. "

In New Hampshire, for example.
there was the study that showed that
-women who leave the hospital in.less
" .than 48 hours have a 50-percent in-

creased risk of readmission to the hos- .

pital, a T0-percent increase in risk to be
readmitted at the emergericy room. So
in the long  run, by saying that some-
one has to leave in 24 hours, you are
really saying it is going to cost more,
. it 18 going to cost more because the re-
admission and the treating of the more
‘serious illness could have been avoided

had“she been in the hospim iwhen it

was first detected. -~ .

So, Mr. President, the need here 18
fPennsylvama. "New, *York Yon might;

very clear. It'18 kind of coraumon sense,
I mean, my distinguished cosponsor on
this bill, Senator FRIST, refers to a gafe
haven of time, 48 hours. That is why it
is needed. Who supports this amend-

" ment and this bill? It is supported by

the American Medical Association. The

American Academy of Pediatrics sup-:

ports this. The Coliege of Obatetzdclans

s '~3 and Gynecologists supports this.

In fact, the Academy of Ped!atrics.
their recommended guideline ‘is 48
hours. Gynecologists and obstetricians,

-48 hours is the guideline they set. That -
- mdke sure women have 48 hours jo stay;

is how we arrived at this number. Why
48 hours? Because the doctors in ques-
tion recommended that. The obstetri-
--clans and gynecologists stated that, if
- we keep the 24-hour limit, *“it could be
the equivalent of a large uncontrolled,
uninformed experiment on wonien and

babies.”
. We all want to reduce hea.lth ca.re'

costs, We can do so without jeopardiz-

" ing the health of mothers and their
newborns. Again, who makes the deci-
sion? That is really the question here.
* We believe that the person who makes

‘the decision should be the doctor and .

‘the mother, that the decision should
not be made by an accountant in a dis-
tant office seeking cost savings and
forcing women out of hospitals within
12 to 14 hours after t;hey ha.ve given
birt.htothelr child. ~ = -

. ~'This is the basic- quest.ion' Who
ma.kes the decision? We have’ stories all
across the land of doctors who have

been put under great financial pressure
to discharge in 24 hours or less or they,

will be dropped from health plans..
So, Mr. President, this is needed be-
cause there i8 a clear health problem

with -women who are discharged too.

early. The 48-hour and 9-hour for Cae-
sarean section limits were set pursuant
- to the guidelines of the American

: 1cs.n Coueg'o ot b;ztetﬂcia.ns a.nd Gyne-

.24hours you are-out. W

‘hotur-and-you're-out: . policy. .

CONGRESSIONA]:,‘RECORD-—-SENATE |

K

OOIOmta. FoNier cR LN

A numberof . Bta.ces have alrea.dy
; “Twenty-eight States

have passed laws requiring a 48-hour
1imit. Why, then, do we need a national
law, people ask.: You need a national
law-obviously for the other States that .
have not passed it, but even if all of
them passed it, you would still have
manyina.smtethatwonldbeunaf
fected by the State law. -

- For-example, we need a Federal faw
to ‘get at the so-called ERISA plans,
the self-insured. pians, the plans .of

large companies ke Boeing, IBM, M, -

Dupont, and others: They would not be
affected by a State law because they
are self-insuring ERISA, eontroned by
Federal law. . . i:n L s

. There 18 also’ a.uother .problem, at
least in my State of New Jersey: There

‘is a State law that’ says you have 48

hours but the la.w says the State Has -
no a.uthority to’
companies that are headqua.rt;ered nd
different State, Mr; President. ‘So tzhere
are large numbers of people who are-

have a  48-hour’ “law_ in a wticula.r
State, but you. might have a hospital in’
another State, . and when .you ‘gave
birth to the ohild ina hospit.al in an-
other State, you would not ‘be covered .

by the 48 hours and you ‘would be |
pushed out of the hospital in 24 hours, -

That, not coincidenta.lly, would have

" been the case in my own family when'

" our daughter was born. Thé birth was
= “have a life-threatening health problem; -

dellvered across the line in New Y rk
- We need this national’ law In order to -

in a hospital. There are some- pla,ees.

“for example, in Kansas, 40:parcent of

the companies—only 40 percenb—would
be subject to regulation under “just s’
State law. In some States, 76 percent of
the  women are -uncovered becaise
State laws do not and. cannot: rea.ch
them as they are now written. T -

Now, Mr, President, this is an issue
that came to my attention because I:

had several.letters from .women who -

liad been subjected to this rlgid 24
*.Drive- -

through deliveries 1s what -they are .
called. There was an article about 1t,

‘after this came to my attention, in

Good . Housekeeping : magazine, -and_
someone, the author. of the article, put -
a little bog in the article that said if
you care about this 1ssue, wri!:e to Sen-

ator BRADLEY. w2 S Pt
- M Preaident. I have received since

that; article appea.red about a year and

‘a half ago, more mail than I have re-

ceived on any one issue, with the ex-
ception of interest and dividend with-

v"'holding in my entire 18 years. I re-

celved over 85,000 pleces of .mail from
women and families of women in thig
country who have been pushed out of
the hospital in less than 24 hours. Now,
I do not intend to read a long list of

thése letters—85,000 i8 a long time. -We

Academy of Pediatrics and the Amer- .the:

.quickly a:  possible. Let me share two =

regulate ‘Insurance’
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want t;o “mové -this ‘amendment’ as

_with you. s _.
The’ Mccloskey&.
hna.delphia write: - B A

‘Our da.ughter Shannon waa discha.rg-ed
n'om the hospital -approximately 27 hours
after birth. After only 8 hours at home, she
went into eefzures and we had to rush her
back to the emergency room. She was diag- .
. nosed with streptococcus. The timing of our
arrival at the hospital was critical, and we -
feared for her life. The doctor told us that if
we hud arrived at the hospital 15 nunuwa
ls.t;er, ghe would have been dead. . ; Tk

Linda Dunn of Knoxville, TN, writes:

We almost lost my gmndson, antley. be-
cause of an early hospital release.. Brantley
was one month premature and was born via

- a Caesarean section. In spite of this, he was

released with his mother only 36 hours after
the birth. Within 20" minutes ‘of ‘arriving
home; Brantley choked, quit breathing, and
was rushed to Children's Hospital in XKnox--
ville, where he was placed in neonatal inten-
- 8ive care and noted as having “a serious, Hfe-
-threatening episode.”” The frightening part of
‘the. scenaric was.that if I had not been

- trained in {nfant resuscitation at my prior
1ob t.he ba.by would simply ba dead.

Mr President if the baby were in the
hospit:a.l the baby would not have been
‘even risking death. In the first 48 hours
'when some baby started to turn sort of
- greenish color and jaundiced, 1t
"would be recognized and dealt with im-
mediately. You are a first-time mother
‘and you have a child, you are forced
"out. of the hospital, you do not know.
quite what to . do and you arrive home
with the baby. In the first 24 hours you

¥ou do. not have anybody to turn to.
Mr. Presidenb that is why we need thia.

I might a.lso aa.y t;hat; t.here were peo- s
ple who say you will not get any sup-
.port from the. insurance  industry or
HMO's, that they are the bad guys
-hére. Mr. President, that {6 not nec-
essarily s0. We have letters of endorse-

- ment for this bill from one of the larg-
‘est . HMO's in the- ‘country, Kalser
‘Permanente. We have an endorsement .
from t.he HIP pla.n of New York—New
Jersey. e -

.. Mr. President, this biu ‘has 52 cospon-
som "33 who are Democrat, 19 who are
Republican. This passed out of the
“Labor and Human Resources Commit-

tee 14 to 2. In the House, the leader on = | ;"

this legislation is a Republican, GER-
‘ALD SOLOMON, with GEORGE MILLER as
his ‘No. 1 helper in this effort ‘I‘hey
have over 150 .cosponsors. "~ - o
"It s timé to do th.is amandment. It: is‘ :
time to do it now. I hope we will pa.ss
it on this bill and that we will send it
to conference and hopefully the con- -
ference will hold this amendment, say
-to those hundreds of thousands of
women out there who are going to give
birth in the next 6 months that you are. "3
not going to be rushed out of the hos-
pital. .You.will have a little time to 3
~take care of the health problem of your /3
chﬂd if 1t. ahould develop. Yon Mll have -

who uve outalde e
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2 libt-le time to gather yourself a.fter an
. exbausting delivery. You will ‘have a..
little time to get you and your baby off
to a right start, a healthy start, be=~
- cause the U.S. Senate saw fit on this

.. bill at this time to say that 48 hours is.

riot too much to require an insufance: -
company to.give you after giving birth,

The' PRESIDING - OFFICER - .(Mr.
'rnompson) 'I'he Senator rrom Dela,-

ware
M.r BIDEN I want to tha.nk Sena.tor
BRADLEY. This issue was.called .to my

. atténtion by someone reading- Good

Housekeeping who asked me why ev-
erybody was writing to BRADLEY. I.con-
tacted Senator BRADLEY and wanted to
know more about what he was talking
about because I was hearing about this:-
and found it hard to believe..You hear .
80 many rumors today, so. many people
are upset about. HMO’s—much:of it le- -
gltimate, -some of ‘it not legitimate—
‘that you hear these horror stories.. ..

Quite frankly, when I first heard thla
back in my home State, I really did not’
believe that some HMO's and.insurance .
companies were actually doing this, I
did not think it was a .joKe, but. I~
thought it was & clear misunderstand-
ing on the part of the people. who were:.

-.. saying this was happening—zll honrs

) _and you are out.:’ +

This . is, quite frankly. very sca.ry.-,

The potential danger is real. Think .
~ back, those of you women and men on-
this floor when you were .young par-
ents, to the first . child you had and
think back to when. you brought. that
child home. I know .this 'is a distant
memory for some. of us, myself in-
cluded, but remember how it was. You -
“brought that baby home, and when
your wife turned and.handed the baby.
to you, your first. concern was maybe, .
_“Is it going to break?” Or, “I don't
know what I am going to do here, I'm
not sure.” Then your wife, no matter
how.instinctively good a mother she is,
used to go, in the first couple days the
baby was home, and lit;erally lean over
“the crib to. make sure the.baby was

. breathing. How many of you actually

.leaned over the crib and stuck your ear
- down to see if. you could literally. hear
the baby breathing? The reason I point -
that out is the baby. was healthy. Your
children were, 99 percent of the time,
healthy. .and nothing was wrong. But
the point is, you didn’t know. There .
are §o many young mot.hers The trag-
edy is that there are teenagers glving
birth to children. The tragedy is that
there are thousands of unwed mothers
out there. What do they do when they
go -home——you may say that maybe-
they shouldn’t be in that position, but
they are--without anybody even hav-
ing an opportunity to instruct them on
how to deal with the ‘baby, what to
look. for? These are very ba.sic little
things, just basic things. .

So I contacted the Delaware Med.ica.l
Association and other doctors in Dela-~-
ware. I wanted to know what their view
on this was before I cosponsored Sen-
ator BRADLEY’s bill. I was pleasantly .
'surprised when the lea.ding pedla.m-

UONGRESSIONAL RECORD—SEN’ATE
‘cians and - ob/gyn's ‘showed up at a

-meeting I held and they unanimously
supported the Bradley proposal. It was
unanimous. Usually, you get.some kind
_of heat when the Government i8 going
to indicate that something must be

done or when the Government is going -

-to-dictate something. In this case, it
would dictate that an insurance com-
pany can’t throw you out in 48 hours or

. 24 hours if theé doctor says no. But here

you had all these doctors, who are no

fans of Government intervention, every

-one of them saying this is important. 1

will 56t take the time now to recount.

what they said because we want to
move along. But, they gave me specific
story after story, incident. after inci-
dent, in just that one long breakfast
meeting, of specific cases they had per-
‘sonally handled. This was 21’ or 22 pedi-
atricians and obstetricians. It amsazed
‘me. The. intensity ‘of thetr- political

<. views and the variation of their viewa

“was wide."

. So- the only’ rea.l mystery to me is,

why.in the devil 15 it taking us so long
to pass this? That is the redl mystery.
The mystery to me-is no longer if it is

neéded; the mystery is no longer that-

enocugh Members of Congress want it;
- the mystery to me is, who is"stopping

--it? Why? Who is. stopmng this‘? Why'~

isn’t’ it done already?
Now, you know the fact of the ma.tter

is that this is not the usual vehicle to

‘pass this. I-understand my friend from
New Jersey ‘concluded that he is get~

“ting .all kinds of promises that we can
bring.this up and will have.a chance to '~
wvote on'it. I have not had a chance to.
speak to him about this point, but I as- -
‘sume the reason he is attaching it here.

18 that his patience is running a little
thin. He wants to make sure that be-
fore ‘'we go ouf of session we get a

~-chance to act on something that clear-

1y & majority. of people want. So the
biggest mystery to ms is not why it is
needed, not why it is important, not

. why-do doctors support it, not why do-

mothers support it. but why hasn‘t it

been done?. -
Now, 1 k:now that speed ‘was not. ‘what

.n:w colleague was known for on the
ccourt—I -am ‘only joking, Senator..I.
-want'to make.it clear that he could go
to his left and right and he could do ev--
erything: on the court. He is a Hall of -

Famer: But the fact of the matter Is,
. the reason it is not being done is not
for the lack of my friend's pushing it.
Although I imagine we are going to

hear that this is not the vehicle—the-

HUD appropriations bill—to put this
on, we are running out.of runway and
‘running out of time. A lot of women
and a lot of children are at risk. Some

‘would say, oh, what difference does it

make to wait another month? In an-

_other month we are out of here, which
means walting until next year, and
waiting until next year means the end

of the next year. So the health and
safety of ‘hundreds of thousands of
women and children are at risk here. It

is a really basic proposition. .
Let me conclude by reiterating one

point. A lot of my colleagues and 1ndiv

viduals ‘have s,sked me. about. this. And
because they have not focused on it, I
suspect, they did not understand one of
the first points the Senator made when

he took the floor, and that is, why’

don't they do it at. the State level?
Why not get this done at the State

~.level? The Senstor explained ERISA.

The bottom line of this is that, in Dela-
ware, only about 15 percent of the peo-
ple with health insurance would be af-

passing. My State s passing a law say-
ing leave it to the doctor to decide.
Notwithstanding that, those State leg-
islators have come to me and said, we

‘fected by a State law that my State 18

need a national law, because even with -

the State acting, and acting promptly,
only 15 percent—15 percent—of the peo-
ple- with ‘health insurance would be

‘positively affected by the State law. To -

put it another way, the other 85 per-

cent are out. They are out wlthout

. Federal legislation. : )
. 1 see Congressman SOLOMON on the -

floor. I thank him' for his leadership.’ 1

thank Senator BRADLEY on this side for

calling my attention to this and mak- N
-ing me realize that this was not some .

exaggerated criticism of HMO's—which

I honestly thought was the case when'I -

first heard it in my State, that this

was -one of these horror stories that. .
had been blown out of proportion. It is -

real, it i8 genuine, and the bottom line

“is that this will make a difference in

the lives of mothers and their children.
We should not wait any longer.

-1 thank the Chair, --

Mr. FRIST addressed the Chair.

ator from Tennessee is recognized. .
Mr. FRIST. Mr. President, the bill

‘before us, the Newborns' and Mothers’

Health Protection Act of 1996, does one
very simple thing. I refer to it as a
‘“‘safe haven.” It guarantees a safe
haven for care of mothers and their
newborn infants during the immediate
postdelivery period. That period of
time is 48 hours after delivery, that

The PRESIDING OFFICER. The Sen-li

postdelivery period. I have been very -
aware of the potential for having Gov--

ernment get too involved, but it does

this without excessive interference by °

the Government in the health care 8ys-
tem.”. - -

Aa background matemit.y care
today—many people don’t know thig—

is" the most frequent reason for hos--

pitalization today. Hospital stays of 24

hours or 1éss have indeed become the

norm in many parts of the country for

. those routine, uncomplicated vaginal

deliveries. Sometimes hospitalizations
are as .short as 12 hours and.even 6
hours. However, adopting this approach
of a 6-hour discharge,.or even a 12-hour
discharge, to the general population,
and .not being able to predict every

-time which child will have a ventricu-

lar arterial contraction or a defect, it
has not proven to be uniformly success—
ful. -

-This bill ensures appropma.te cov-
erage. L.et me make it clear. It does
not mean 48 hours for everybody in the
hospital. People can still be discharged
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" .at.12 hours or-34 hours. Wha.t this bill
says i8' that the insurance company
does not decide when- you are .dis- . -
:charged, but it i{s you, the mother, in
consultation with the physician. The

-physician and mother decide, the two
of them, not-an {nsurance company. .
Why has:all of this become an issue

- today in 1996 when it was not an issue

8 or 10 years ago? Over the last several
years, we have seen how these progres-

sively shortened hospital stays have, in

some . cases, hurt new mothers and
thelr infants. These cases that will be

referred to have been brought to the

attention of physicians,” have been
brought to the attention of the Amer-
ican people, and have. been brought to
the attention of the U.S. Congress.
Problems for both the mothers as well

' .as the infants—either one of them-—can
o ea,rly a dis- ’

simply occu,r wich
charge.

Today with the evolution of care in
our rapidly changing health care sys-

_-tem there are certain dynamics which
.can and do raise their heads that en- -

courage too early discharge overruling
the mother and overruling what the
physician regards as being in the best
interests of that child or that mother.
The decision for discharge should re-
main with the health care provider in
consultation with the mother. :
‘Changes In maternity stay have oc-

curred over the last 2 decades. We only

need to look back at older brothers and

sisters and see how long they were'in
-mother—and the health care provider.

the hospital, or how long we were Kept
in the hospital and compare it to
today. Mothers used to stay {n the hos-
pital routinely for 5 days or more. At
the same time—remember this {s not
that long ago—infants were frequently
isolated from mothers and brought to
them only at nursing time. And moth-
ers were heavily sedated during. birth.
And fathers very, very rarely were

present at the delivery of %heir infants

and children.
: Over time—again 1t has been over the

last 30 years—this type of delivery en-

vironment was recognized as being ab-

normal and unacceptable to many peo-
ple—to parents who asked for more,
and who won more appropriate care.for
this most natural of all events; that:is

-birth. But increasing emphasis was

placed on returning home as soon as
possible. Many people wanned to get
bs,ck home.

" This legmlation does not discourage-

innovation, creativity, new environ-
ments in which this delivery can be
carried out; .this birthing can be. car-
ried out. Alternatives to hospital deliv-

-ery have become available. We now
have birthing centers under the super-

vision of other types of health care pro-

- viders, not just physicians, but mid-
“wives. All of this experience which has
occurred in the last 20 years has taught -

us much about what 18 necessary, what
is not necessary, what is safe, and what
is not safe for the delivery during a
normal pregnancy. Midwives carefully
screen their mothers for such deliv-
eries, prepare the parents for this expe-

rience, s.nd vlsit. their pat;ients shortly
after discharge. £

sAnd In-this. fra.mework 0!‘ carefnlly—
crafted- :policy. " mothers and ~their
newborns ‘. are - frequently ready-—yes,
ready—to rebum home as early as 6

" hours after delivery. But then on' the
‘fiip side insurers-—again not all insur-

ers—but Insurers seeing these results
have béen attracted by the successful
outcomes and by the opportunity to de-
crease costs and’ free up funds which

“can be utilized elsewhere in the sys-

tem—all of that can be a’'laudable goal.
But an overvigorous institution of a
policy of early dlscha.rge without

enough attention paid to potential con-

sequences when this approach is inap-

propriately applied has resulted in the -

situation in whlch we ﬁnd ourselves

toda.y .
- ‘Health care providers—that 18 physi-

‘clans ‘and midwives—frequently feel

undue pressure to discharge a mother
call a safe haven for this deoisionmak-

“idg process to be carried out: It is the.
"best and the ‘only way to support the

and her infant before they belleve.it is

"in the best interest of thefr patients.

We just simply cannot let that happen.

"I concluded that in this limited situa-
tion in which there has been excess in-

terference in the exercise of a physi—

_cian’s best Interest of the patient, a

physician's responsibility for his or her
patient, Federal legislation 18 justified.
. Very quickly, what does this bill do?

‘Number one, as I.said, it provides: a

safe haven of time during which those

making the decision about discharge -

are those most directly involved—the

Many times I will hear from my medi-
cal colleagues who will tell me that
sometime in that 48- or 96-hour period
a health care provider will receive a

phone call, and say, “We need. to en-

courage your patient to leave earlier.”
Then you may think it is in the best

interest of that patient Tha.t is simply‘

unsatisfactory today.

‘No. .2, this ‘bill g’uara.ntees thaf. in.

those cases where the provider in con-
sultation with the mother decides that
a mother and her newborn can safely
leave the hospital before 48 hours, that
the insurer, if they say they are in the

business 6f covering maternity benefits.
during that 48-hour period, will provide

coverage for these timely postdelivery

_care situations.

'That is very import.a.nt because some
people come, and say, “You are forcing
people to stay in the hogpital for 48
hours.” We are not. The provider and

the mother decide about discharge. If it
is before 48 hours, timely care must‘be;

given by that insurance company.
No. 3, this bill guarantees that there

will no longer be undue pressure in the .
form of & monetary {ncentive to- -either’

the mother or the health care provider

to discharge in less than 48 hours.

- This bill does not do several things.

Aga.in to understand the bill fully, we.

need to look at those things..
First, this bill does not require a

mother and her newborn to stay a.ny

‘fixed time in the hospital.

Second, this bill does not require

that a mother go to a hospital to de- -
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iivenher msant.wlc ‘allows other (:ypes
of énvironments.-It allows ‘innovation .
witmn our changing hea.lth ca.re sys- y
-tem :

Third 1n does not preempt laws or '
regula.tions passed by any State that’
provide already as much or -more pro-
tection for.the mother and’ har inra.nt

) tha.n is provided in this bill. -

7 Many -mothers- are ready for ea.rly
discharge, and many health care sys-
"tems have the appropriate sa.fegua.rds
in place for this to occur, but not all;
‘and’ that is why we need this legisla-
tion. With time more will provide ap-
‘propriate prenatal preparation and fol-
low- up. However, now and in the fu-
ture, it should always be the health
care provider in consultation with the
mother who will decide when the moth-

: "er is.ready to go homseé with her new-
"bom child and to what environment. -

“The amendment before the Sens.t;e ‘
guarantees' this period of time which I

‘successful transition for mother with

“¢child to mother caring for child.,

~*What will be appropriate for hedlth
‘care in the 2Ist century? There Is no

“way for us to predict now and, thus, in

this. bill we have the flexibility * to
allow innovative solutions to the prob-

“lems that may face us in the future It

‘18 not a rigid bill.

'jthe‘America.n College of Obstetrics and ,
Gynecology and the American Acad-

“emy of Pedlatrics have endorsed the
“bill. Some managed care plans have en-
‘dorsed the bill as well. The National

"Assoclation for Home Care has én-
“dorsed the bill. The- American Medical -
‘Assoclation supports the bill and their
comment is basically that this bill
does not dictate medical practice nor
lock medical care into statute. It re-
stores the clinical autonomy of doctors
-and their patients to make the best de-
cision about health care for women and

“their newborns. It provides flexibility
. for ‘early discharge when both
“mother and physician agree on an ab-

the

breviated stay.

It 1s also: endorsed by the American

‘Nurses“Association, the Association of
-Women’s “Health, Obstetrics and
"Giynecologic Nurses, the 'March " of
Dimes’ Birth Defect Foundation, the
Consortium for Citizens with Disabil-
‘ities; the American Assoclation for
‘University Affiliated Programs, and a
number of other organizations. - -~ -
“Mr. President, I opened by saying
ths.t I am not a fan of big Government -
intruding into our health care. But in
very -specific situations—situations -
where the care of patients is being re-
stricted in many ways I think to the
detriment of society—there is a point
for Government to stand up. At the
‘same time we must guard against a

one-size-fits-all health care system, or '

to "use the Federal Government to

: mlcroma,nage those difficult cost-bene-

fit tradeoffs that: every hea.lt;h care
plan must make B

--Professional orga.niz.a.tions such as .
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However, I-do believe that there a.te
cimes when it is appropriate for.Gov-'
‘ernment to provide guidance by setting

national rules. This is omne of :those -
times. The challenge i8 to do-80 in a

way that protects the individual but -

still allows the necessary flexibility for.
the system to respond. appropriately
and in a timely manner to a rapidly
changing health care environment.: ...
This' bill does exactly that. There-
fore, I urge all of my Senate colleagues
to join me in supporting this important
and timely piece of legislation. . . .
Mr. DOMENICI addressed the Chair, -
The PRESIDING OFFICER. 'I'he Sen-_
ator from New Mexico.” . .- s
Mr. DOMENICI. Mr. President 1 only -
want to ask a quest;lon. I a.m not going
to speak. .
Parlimnentary inquiry Mr - Presi-
dent. After this amendment is disposed
of, is there.some pending business by
order or what will ba t:he pending busi-
nessq -: R ,:5.
" The PRESIDING OFFICER After the-

. ~'.ai}v

‘Bradley and Frist amendment is dis-

posed of, the bill will be open for fur- -
- ther amendment. .. .
Mr.. DOMENICI. Is there a. mne
agreement on the amendment; that is
pending? .
The PBESIDmG OFFICER There 1s

not." -
Mr. "DOMENICI. And do I zmdemt.a.nd

'then ‘8 Senator taking the floor and

getting recognized with an amendment
would be the pending business after the
disposition of this amendment? Is that -
correct?. . ! i”

The PREsmmG OFFICER The sé'g- :

ator is correct. B
Mr. DOMENICI I would like to stabe
to the Senate that when this matter is
dispossd of, I-do intend with the aid -
and assistance of my able friend, Sen-

“ator WELLSTONE, to call up.the com-

promise - Domenici-Wellstone 'mental

- health coverage issue as an a.mendment

if possible yet today before we ﬁnish.
I yield the floor, ..« " ! ’
Mr. WELLSTONE a,ddressed the

APEY

Chalr.
The PRESB)ING OFFICER 'I‘he Sen-

- ator from Minnesota.:’
. Mr. WELLSTONE. I ask unanimous

'conaent that after this amendment is

disposed of, the Domenici-Wellstone
amendment be next in line. .- .l xvE

The PRESIDING OF‘FICER Is t.here

objection? .. .
Mr. DOMENICI I reserve the right to
object. - .
" The. PRESIDING OFFICER Objec-
tion isheard. . *° s
Mr. WELLSTONE Does the Senator

- know I asked unanimous consent that

our amendment be brought up?’ | .
Mr. DOMENICI. Yes. I had to reserve

‘the right'to object in behalf of the

leadership because the manager de- -
serves an opportunity to pass judgment,
on whether that should be gra.nbed ol
"Mr. WELLSTONE. Isee. . . - .
Mr. President, I will just take a mo—

"ment. I certainly thank Senator BRAG-

LEY and Senator FRIST and other Sen-
ators for their leadership, and I am
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very. proud 10 bé a” cosponser of this

amendment. I just ‘want to make four’

points. The first one .is the point the
Semtor ﬂ'om Delawm [Mr Bmm:]
made.

I come from a St;ate whare very sim-
ple legislation has now. been passed
with overwhelming support. The prob-
lem is, as with so many of the self-in-
sured plans, that’ people because of

'ERISA .are just not covered at all. In’
Minnesota -I think it is about only 40’

percent of the people, actually a quite
smaller percentage in Delaware. So we
really have to do this at the Federal
level to. provide this protection for
women, their husba.nds and their chil-
drepn. .00 0w

My second point. an a.la.rmmg one, is
_ that too many health plans are refus-

“ing to provide the postpartum coverage.

both women and thelr physicians feel is
‘necessary. Senator DOMENICI and I are
going -to talk about mental health.

That is another _example where too

often in the pla.ns you find discrimina-
tion or you sort of find a point where
‘some of -the limits set are arbitrary.
- That is exactly what 1s going on here.
This is really an effort to deal with
‘what some people’ ca.ll the drive-
_through deliveries.

-I think this a.mendment 13 long over-
-due. It 18 not that often we can pass an
amendment or .a piecé of legislation

which so clearly connects to people's.

‘lives—women’s lives, children’s lives,
"husbands' lives, families’ lives..
This .18 an extremely 1mporta.nt

-amendment.

Again, point one 18 that we do need.

.to do this at the. Federal level to pro-
vide this covemge to people in the
United States.

My second: point is that we do have*

these drive-through deliveries. - -
Three, a8 referred to by my colleague
from ‘Tennessee, nobody is mandating
that a mother stay :in the hospital 48
hours. My daughter, Marcia, had a boy
‘several months ago and in a day was
‘more than ready to go home. But what
1am worried about is the bottom line
.becomes the only line, and what you
" have is people discharged out of the
hospital when they should not be and
when they are in need of more assist
‘ance or when thelr babies are in need of
more assistance. So I think it is ex-

tremely important on those grounds..

And the final point, which is dif-
ferent, is that I think this amendment
and the fine work that was done in the
House of Representatives speaks to a
broader question, We are not going to
.get to it today, but I really do think
“that what is going on in the country is
" a major concentration of power..in
health care. The fact that there have
not beerwr a lot of changes taking place
in the 104th Congress does not mean

‘that there are not major changes tak-.

mg place all around.the country.

These are rough figures; I am just
epeaking from memory here, but some-
-thing. like the nine largest insurance
plans control over 60 percent-.of the
mnaged ca.re pla.ns in our country

.

today I am not: tmng to ma.ke any

$9907,

conspiracy . argument, bub what ‘T am )

trying to say is when you move towardk
this kind of concentration of power and
.you find situations when women -and -
their. babies are leaving the hospitals, -
- really forced to leave the hospitals be-

cause they do not.have the necessary
coverage where they should be there

. that extra day, that points to a larger

set of problems, and I think we need to

legislatively figure-out how- to build-
more accountability into the system,-
‘how to make sure some of the care .
-givers are involved in setting some of .
‘these standards, how to make sure that
‘there is more consumer protection,
"how to make sure that while we move

forward with cost cutting or -cost con-

‘talnment, all of which we need to do,

the bottom line is not the only line be- . -

"cause when it comes to the health of a

mother and her newborn or when it
comes to -the concerns of ‘amilies,

there is nothing more precious than’

good health, .
" That is what this amendment spes,ka

to in a very dramatic and very direct

way, and I am very plea,sed to be an

original cosponsor.
I yield the floor.
Mr. DEWINE addressed the Chair.

'+ The PRESIDING OFFICER. The ‘Sen-

ator from Ohio. -
Mr. DEWINE. Mr. President I rlse in

strong support..of this amendment. I

believe it is & major step toward insur-

ades, we have made great progress in
medical . care, pregnancy and child-
birth. I have had the occasion, as my
wife has, to see this firsthand. My wife,
Fran, had our eight children over a
pretty widely spaced period of time. We

 ing health for newborn babies and for .
" their mothers. For the last few dec-

have had children in the 1960’s8 and .

1970's, the 1980's, and the 1990's. So we'
-have seen a: lot of changes.

-The progress during this period of
time has certainly been measurable. In
1968, for example, when our first child,

‘Patrick, was born, there was relatively

little in the way of prenatal education
for the mother. Since then, with each
new child, we havé seen some truly re-
markable: improvements: Prenatal
child birthing courses now for both

parents, ultrasound, fetal monitoring
-during labor to detect problems, birth-

ing rooms which have done a lot to
make the whole process much easier
and certainly much more humane.

Fran and I have watched all of these

"innovations as they were Introduced,

refined and perfected, and we can both
testify that as a result of these im-
provements today's mothers are better
prepared to deal with their pregnancies
in a healthy way. a.nd better prepared
to give birth.

All that being: sa,ld we still have a -

long way to go if we want to make sure
new mothers and their babies get the

‘care they need. This amendment ad-

dresses one of the key areas in which
we need to make substantial improve-
ments, We can no longer ignore the

fact that today’s new mothers and
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“their bables a.re often- being moved out
"of hospitals far faster than a real con-
" .cern for.their health would -allow. This
is. being done without any real consid-
eration for what else needs to be done
-to compensate for that quick move-
ment out of the hospital, what kind .of
additional care the mother and.child
" need if the hospital stays are shorter
and shorter, and shorter. Often, as we

have already heard in the Chamber.

today, the mother and the: baby are
moved out of hospitals just 24 hours
after the child is born, in. some cases
even less than that. - :

If you talk to doctors as1 have. they
will tell you that they are under a tre-
‘mendous amount of pressure to keep
_ the new mothers moving out the hos-

pital door. The pressure is coming on

the doctors, coming on the mothers. It.

' .is coming on the hospitals. I think it is

wrong. I think it is unconscionable.’

This is a decision, as Dr. FRIST said
just a moment ago, that should be
made between thie mother and the doc-
" tor. That is'who should be involved in

this decislon. It is a decision that -

should be based on the best interests of
the mother and the child. It should
not, frankly, be a business.decision."

. When our son’ Patrick was born in

- 1968, my wife, Fran, stayed in the hos-

. pital with him for almost 5 days. That
was standard operating procedure in
‘Hamilton, OH, in 1968. When our last
child, Anna, was born in 1992, Fran
‘stayed in the hospital for 36 hours,

about a day and a half. .
This trend.is not bad in and of ltself
In some cases, a mother might want to

leave the hospital sooner rather than.

".later. .For example, back in January
1987, my wife Fran had just given birth
-to our son Mark, when a blizzard

threatened to. hit. In fact, she gave.

birth between two blizzards—one had
-come, then ‘we went to the hospital,
then we were worrying about the sec-
ond one coming. So for her the choice
was clear: either leave the hospital
~ after a day and a half, or risk being
stuck there for up to a week. Fran
chose to take Mark home. That is what
" she did. The blizzard came just a few
hours after we got home.

But it is not, therefore, a questmn of
.mandating hospital stays. Government
should not be in the business of doing
this. All we are trying to do with this
amendment is to make sure it is the
mothers and their doctors who are
making this important choice, a choice
_that affects the health of the mother
and the child.

It.is also important’ th_a.t we not look
at the number of hours mothers spend
in the hospital as if it were an isolated
issue or an isolated problem. I think we
need to pay. greater attention to the

overall issue of postrnatal care. The

way my wife Fran likes to put it, it is
time to make the same kind of invest-

ment in improving postnatal care ds we .

have invested in prena.tal care in re-
cent years.

" Let me tell another sbory "which I
think illustrates this. Last year, our
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daughter Jll gave birth to our second’

"grandchild.. At.10:55 p.m. on.a Wednes-

day, the birth:took- place. At 2 a.m;,

“Thursday. mornlng. just about 3 hours

later, Jill° was’ being taught how. to

‘bathe the ba.by and other:necessary in-

formation. At 7:30 that morning, they
started marching Jill through three or
four separate videos on child care. And

by noon on Friday, she and the baby:

were out the hospital door Jlll a.t;

least, was exha.usted
-We all realize the. doct;ors a.nd nurses

who ‘take -care of our young mothers

. and their babies are the .best in. t;he

world. They are true professlona.ls wit;h
the best combination of competence
and compassion. But they have an in-
credibly ‘long checklist—that is - lit-
erally what. it is today—a long check-
list of things that they have to.teach
the new mother. Frankly, they do not
have enough time to teach it in. Some-

times we forget the new mother needs .

some time to rest, too, especially after

.an exhausting labor, during which she
- may wéll have missed a night’s.sleep.

Longer hospital stays very well may be

an answer t0 these problems. = .. :.i % .
But, in addition to that, weé have to £
‘Jook at the. overa.ll issue,.. t;he overall

issue of postnatal care. .Era.nkly. there
ought to be more followup care for -the

mothers and their babies. As we heard .
in testimony in our committee, and as

my daughter-in-law Karen just experi-
-before he leaves the floor, I am going

_to.miss him from this Senate. This is a .
.perfect example. This is a Senator who
‘understands what makes a difference in

enced when she had her baby, the en-

‘lightened insurance companies, the en-
lightened HMO’s, are now building into.

the policy, building into the plan, this
type of postnatal care, because the fact
is that most doctors do not require a
followup visit for a week. or two.
Frankly, as parents, sometimes- it is
hard to take a new baby out before
then. We, therefore, need to. consider
the importance of followup in-home
visits. This kind of followup care can
make a huge difference, a "huge dif-
ference in the welfare of the child.

-We had an experience, I think, that
would shed a little light on this-as
well. Our youngest child,. Anna. was

born 5 weeks early, but she appeared to’

be healthy and had no medical prob-

‘lems. My wife,. Fran, and our daughter
Anna, were sent home after .36 hours. ..

But ‘after a few days, Anna began to
look . slightly yellowish.- Fran and I
really - were not worried.. We knew it
was common for breast-fed babies to
become slightly jaundiced. Fran was

‘watching her, and about the fifth day

she took her .to the doctor. It turned
out Anna’s bilirubin level was dan-
gerously high. Even as experienced and
educated. parents—seven other chil-

"dren—we had .not noticed the change

and had not noticed how fast the
change was occurring. If Fran had not
taken her in when she did, there could

have been medical complications.. This -
whole incident was particularly scary

for us. We felt we knew the danger sig-
nals, but we obviously missed them. - .

This is a case of ‘a mother and father
who had seven children, who had been

through this before. If it was tough for -
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‘us, can you: lmagme tow' djfﬁcult; it
-must be for a young mother, with. no

“experience at ‘all, to detect some of
~these medical problems? Therefore, we
.need to do more in this area. In fact,.

when we. were considering this legisla-
tion -in ‘the  Labor and Human Re-

" sources Committee, some of my col-
" leagues and I added the provision .re-
.quiring a study of post partum care. I

think this study is very important and

-is, in fact, included 1n the pendlng

amendment. . - -

-Let ‘me conclude by saying that
today we are making, I think, a very
good beginning. It is a very good begin-
ning to deal with a problem.that I have

.geen firsthand, a problem I have dis-
.cussed with doctors and a problem that
‘I have discussed with other constltu-
ents

80, Imcommend my. colleague ﬁ-om

“New Jersey, my colleague from Ten-

nessee, and the other cosponsors of this

_amendment for the work- they have

done, the work they have done to re-

fine the amendment and the work they.
- have done to bring it to the rloor of the .

Senate today. i . )
I yield the floor. ~. ™"
‘-Mrs. BOXER addressed t:he Chair
--The PRESIDING OFFICER. 'I'he Sen-

.ator from California.

Mrs. BOXER. Mr. President, I rise in
strong. support of -the Bradley amend-
ment. I want to say to my colleague

the lives of real people and goes after -
these issues with great skill. . :
T am so delighted to rise as, I think,

.‘the_ﬁrst Senator here who has ever ac-

tually given birth to testify that this is

-a very important amendment. I believe

it will save lives. I believe it will spare
families a great deal of heartache. .

- T.will explain that. First of all, it is
just incomprehensible to me that there
would be a one-size-fits-all prescription
being.put out by so many of the HMO's
today, when, in fact, each particular
case. is different from the one before.
Not all women have an easy time giv-
ing birth. Not all babies have an easy
time being born. There are so many -
complications, there are so many dif-

ferences, so -many problems. Senator -
‘DEWINE spoke, I think, from the heart,

about having the seventh child and’

" still almost missing a serious problem.

I'am going to address that in my re-

marks, I say to my friend. :
- I think it is important to.note that

this amendment really gives the flexi-

" bility where it belongs, to the patient

and to the doctor. I strongly believe
that, in any medical procedure, any
medical issue, that is where the deci-
sion belongs, in the hands of the pa- -
tient and- the hands of the doctor.

* Childbirth is one of the most incredible

experiences a woman can have. It is -

_probably the most exmtmg—more ex-

citing than winning elections. And, I
have to say, it is also very difficult. It
is usually very painful. Even in the
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sest of circumstances, where every-

ching just goes according to the book,.
f there is such'a book, it i8 hard on the

voman and it is hard on the- ba.by—
:ven a perfect birth.

In the old days when my mot;her gave'
4rth- to me—and that’s the old days— .

he stayed in the hospital for a week or .
>nger. When I had my children, I
sayed in the hospital for several days.
‘5 was very lmportant, because I gave

irth to premature babies, and they

-ere there in little mouba.tors In those
ays, they did not even let you hold
ae bables, but I so wanted to be close
> them, and I was able to stay in the

aspital several days while I got _
-ronger, and I watched them happily .

-ow stronger. .-

When my daughter gave birth Just a‘

:ar ago, or 80, the hospital figured she

.ould stay in for 24 hours. She asked .

:r doctor if she could stay in for. 2

-ys. She felt she needed that- extra

y. Portunately, he intervened on her

nalf and she got to stay in for 48

urs and wag very grateful for that,”
I do not think that should be a gift
\m an insurance company. I think

it ought to be something that is ab-’

utely a right of a patient. When we

ve gone from women staying in the’

spital for a ‘week or 10 days down to

2re they are being thrown out after’

‘ay, believe me, women are not any
ynger today physically than they
e then. It is the same thing. So 1t
: doesn’t add up. .

articularly new mothers need t;hat
ion, it seems to me. They need to

. yw how to nurse their children. That .

y sound strange, but I want o say
the benefit of my colleagues that
sing a baby takes a little bit get-

s used to. You have t0 learn how to.

t; That added day in the hospital is

+ important to become comfortable.-
to understand the

3 your baby, €
8 to look for if there is trouble.

¢ that brings me to the issne that
ator DEWIN‘!«: spoke a.bout t‘.he ja.un-

- 1e fact is that ma.ny b&bies do be~
e jaundiced, and it is easy to treat

*th light, if you know what to Took"

But many_ of these mothers, be-

‘¢ it takes a while for the jaundice -

levelop, are out of that hospital
\in 24. hours and are not prepared,
-terrible consaquencea can: ﬂow
1that.. ... .
the case of my. own grandchild
noticed something right before
left. They told her to watch for
dice; and it happened. They had to
2 over and bring the little nght
s into the home. .

] I just want t‘.o say to my col-
1e, that a.ddgd chance, that extra
urs can make a great difference. I
‘ery glad he put in the RECORD that
:r Permanente supports this. They
L huge BMO in California. I could
e more proud of them for that.
ain, I thank my colleague for
_‘ing an issue to the floor of hhe
te that is extremely 1mportant to
ammea of America. I am so proud
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that I had a moment or five of six to
speak to your amendment, : :

1yield the floor.

Mr. " WYDEN addressed the Cha.ir

" The PRESIDING OFFICER 'I‘he Sen-
ator from Oregon. - -

Mr. WYDEN. I thank t;he Cha.ir. :

. Mr. President, I, too, rise to speak in
aupport of the Bradley-Frist amend-
ment. 1 am going to be very brief this
afternoon, but I did want to take a
minute or two and discuss a General
Accounting Office report that I will

* have coming -out next week. The Gen-

eral Accounting Office has summarized
a number of findings in a report for me,
which report will be -available next
‘week, and T would like to discuss those
findings very briefly. . ..

First, it seems to me that, if you pasa

this important legislation, our country

increases. the -odds. that. the next gen-
-eration gets off o a healthy start.
That is what this legislation is. all
about: getting off to a healthy start. -
-As'1 mentioned, T asked the General
Accounting Office a number of months
ago to help the Congress identify the
risks attributable to foreshortened hos-
pital stays for. mothers and their

newborns, as well as to analyze health

care plans on how well they provide
postpartum care.. -

~ The General Accounting ()fﬁce has
.glven me a lat;ter Mr. President, that I
will make . a part of the RECORD this

afternoon, but' I would like to summa-

rize very briefly just four of the find-
ings in the General Accounting Office
report that they will have next week.

The first is the General Accounting -
- Office has pinpointed-studies analyzing

readmission statisties - that. indicate
that babies. staying less than 48 hours
do, in fact, have a higher rate of rehos-
pitalization for health problems. . .’

The General Accounting Office con-
cludes that not'every early discharge is
a danger ‘to . each and every child, but
cert;ainly there ‘are studies that do in-
‘dicate that readmission statistics dem-
_onstrate that babies staying. less than
'48 hours 40, in facs, have a hfgher rate
of rehospitalization.. " ™.

Second, the General Accounting Of-
fice has found’ that a number of the dis-

charge plans. are simply that they are-
Just a drive-by delivery with. no at-

home follow. up to ensure that the
mother and the child are doing well.’
Third, the General Accounting Office

- has found that while a number of the

States do have laws on'the books that

"deal with this practice, not all of the
. maured individuals. and certainly some

of the ‘miost vulnerable of America'’s
famﬂiea, are protected by these laws.
So 1 think it-1s fair to conclude that
there ‘s a very significant variation
with respect to consumer protection in
terms of State laws, and I think that,

too, madkes a compelling argu.ment for -

the Bradley-Frist legislation, )
Fourth—and I close with this ;point

" because I think it’1s the most signifl-
‘cant.one-and, in"and of itself, makes
‘the case for the Bradley-mst biparti- "~
san’ sgislation—thé

Genera.l Accﬁunt.-
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ing Offxce has found that a significant
number of plans offer doctors alter- -
native finaneial -incentives for early
discharge and significant penalties for
keeping young mothers and babies in
the hospital longer than the plans
would like. So what we have—and I
point out that this will be the first .
Government study looking  at this
problem—is already significant .evi-
dence that two sets of disincentives to
good health for young familles exists
on’ the basis of the GAO report: first,
the question of plans offering financial
incentives for early discharge and, sec-
ond, the matter of heavy penalties that
the GAO has found in a number of in-.
stances for keeping young mothers and
bables in the hospital longer than the’
plans would like. -

What it comes down to—and I sure

hope we get a unanimous vote in a few :

minutes with respect to this legisla~
tion—is that this Congress has a’
chance to put some votes behind all of
the family-friendly rhetoric.

I am very hopeful that the Bradley-
Frist legislation will pass on'a biparti-
san basis. I thigk that the Senator
from New Jersey has contributed so
rauch, but what an important bill on
which to finish a stellar career. )

Mr. President, I ask unanimous con-
sent to have printed in the RECORD the
letter from the General Accounting Of- ~
fice to which I referred.

There being no objection, the letter

was ordered to be 'printed in. the . -~

RECORD, as follows:

. GAO HEALTE, Enuc.\'rlou AND
toe HUMAN SERVICES DIVISION,
" Washington, DC Semember; 1996‘
Hon. RON WYDEN, )

U.8. Senate. ) o
DEAR SENATOR W"DEN 'I‘o conmin cosbe.

gsome health care plans have adopted guide- -
‘lines to shorten hospital stays assoclated
with maternity care—the most common con-
dition requiring hogpitalization. Some plans
have limited hospital coverage for mothers
and their newborns to a maximum of 24
hours after dellvery. As a_ result, between
1980 and 1994, the " percent of 1-day
postpartum hospital stays rose from about § -

" percent to about 40 percent of all births.

Many in the medical community have voiced
concerns that these shortened st.ays expose
newborns to undue risks.

To better understand the issues 1nvolved
‘you asked us to (1) identify the risks that

-.are attributable to short hospital stays for

maternity care, (2) examine health plan ao-
tions to ensuré quality postpartim care for
short-stay mothers and newborns, and (3) de-
termine state responses to. concerns about .
patient protection. To do this study, we ana-
lyzed pertinent trend data and interviewed
medical experts and representatives from
hospital maternity programs, managed care
organizations, home health agencies, medi-
cal speclalty socteties, and health care trade

assoclations. In briefing your staff.on our ..

work, we noted that our report would be
available by the end of next week. In the in-
terim, you asked us to summarize the results
of our work. Our key findmgs include the rol— .
lowing: -

Guidelines issued by r.he American Acad-
emy of Podiatrics suggest—notwithstanding
the presence of complications—either rafni-
mum 2-day stays for vaginal deliveries and 4
day stays for caesarean sections or shorter

stays if: (1) Medical stability .criteria are ..
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. '»V‘ ¢ met, (2) the'decision, on ‘length ‘of stay 1s

agreed to by physician and patient, and (3)

. provisions are made for timely, comprehen-

- give followup care delivered by & ma.temxty

care professional. . .
Neither researchers nor. medical’ axperts

agree about the direct effect of short stays

on.maternal and newborn health. Using hos-  °

pital readmission.rates as an indicator of ad-
verse outcorne, one recent study shows no as-
socigtion between the number of days a new-

.- born spends in the hospital and the rate of

‘readmission, while other studies show.in-
creased risk for newborns dischm-ged wimn
48 hours of birth,

Some plans allow physicians nexlbmty t;o
apply early discharge policies selectively. In
addition, they have programs of ma.t.emity
care services that include intensive prenatal
agsessment and education and comprehen-
sive followup care provided within 72 hours
of discharge by & trained professional at
home or in a clinic. We found, however, that

some plans with shortened postpartum stays-

.do not provide adequate prenatal education
or appropriate followup services.. For exam-
- ple, some plans’ followup care consists of a

. phone call mther t;han an ac&ual home or of-

" . fice visit.

Early discharge policies have prompted
more than half the states to enact laws that
regulate the length of maternity stays but
vary widely in degree of consumer protection

and do not apply to all insured individuals. -
For example, states vary on whether the law

specifies . stay minimums, fdentifles dis-
charge decision makers, or mandates number
. of home visits covered, among other things.
The laws are also limited in jurisdictional

" scope in that they: (1) Do not apply to plans .

that are exempt from state regulation under
the Employee’s Retirement Income Security

‘Act of 1974 (ERISA) or (2) may not apply. to.

individuals living in one state but working
and recelving insurance in another. -
Federal legislation has been introduced to
make maternity care more consistent na-
tiopally and available to all privately in-
sured women. The Senate s considering S.
969, Newborns® and Mothers’ Health Protec-
tion Act. which would mandate & mintmum
" 48-hour hospital stay for normal vaginal de-
liveries and 96-hour stays for caesarean sec-
tion deliveries unless the attending provider,
“in consultation with the mother, makes the

decision to discharge early\and coverage is-

provided for prescribed timely followup care.
Timely care is defined as care provided in a
manner that meets the health care needs of
the mother and newborn, provides for appro-
priate monitoring of their conditions, and
occurs within 24-72 hours immediately fol-
* lowing discharge. These provisions are con-

sistent with the findings conta.med in our_

" forthcoming report
We hope that this mfoma.tion meet.s your

. needs in considering proposed federal legisla-
tfon on hospital length of stays for mater-

nity care. Please call me on (202) 512-T119 if

you or your staff have any queationa regard-
‘ing the {ssues discussed above.. - o

: Sincerely yours, . o

©; BARAH F. JAGGAR. )

Health Service Quality and

* Public Health Issues.
. Mr. WYDEN. Mr. President, I yield
the floor and will make for the Sen-

- ators a copy of the General Accounting -
Office’s findings " a matter of chev

Record. I yield the floor. -

Mr. HELMS addressed the Cha,ir -

The PRESIDING OFFICER. The Sen-
ator from North Carolina. :

Mr. HELMS. Mr. President, I thank
t;he Chair for recognizing me.

I am so glad Senator BRADLEY came
to me sometime back in October about

. erwise.
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this legisla.tion and asked ifI could be—
come a COSponsor, which I readily- did

.I bave not been a mother myself, but ] .
have been around mothers. I am:the.

husband of one,-the father of two,’ a.nd

- potentially the grandfather of five. -

In -case, this . Newborns' and
Mothers Health Protection Act, as it
is formally titled, will be benéficial to

countless mothers and their newborn.

children, because it will restore health
care decisions to those best suited to
make them—the ~mothers and their -
doctors—while - making cértdin. that
new mothers and their babies are al-
lowed to remain in the hospital at least .
48 hours following natutal births a.nd 96
‘hours after Caesareans. :

"As Senators have already. poinbed out’ .

several times, in ‘some insta.nces ‘new.
mothers and their babies are 'forced to-
leave the hospital as ea.rly as 8 hours

-after deuvery because insurance ‘com-

th

panies often rei'use to pay th bill

It simply is unconscionable tore-"
quire a new mother and her’ ‘doctor to
make this decision based on a.rbit;rary

“insurance deadlines. That is what the

distinguished Senator from New Jersey'
had in mind. I compliment him on this’
amendment a.nd I am honored to be &
cosponsor. - :
_ Iam not alone in my contention that
mothers and their physicians are bet-

‘ter able to determine what is needed to

promote a mother’s and child's health
rather than. some a.rbitra.ry msura,nce

- dea.dline

. As a matter of fact, a Dartmouth-
Hitchcock Medical Center study con-

- cluded that babies released earlier than
48 hours after birth had a 50-percent-

greater chance of needing readmission
to the hospital and a 70-percent in--
creased risk of- emergency room visits.

"Mr. President, the too-early *dis-
charges so often lead to jaundice which
afflicts approximately one-third -of
newborns dehydration resu]ting from -
breast-feeding difficulties ' and -infec-
tions. Although these conditions are of

course treatable, each must be diag-
nosed quickl¥, within 3'to 5 days, lest .

they result in brain damage or worse.
. Mr. President, in recent years hos-

pitals around the Nation have reported
an increasing number of babies being

readmitted to hospitals' with complica-
tions of dehydmtlon and jaundice. : -~

-A Virginia infant suffered dehydra-
tion-induced brain damage. and severe

"dehydration of & Cincinnati baby led to
the amputation of his leg. The truth is .

that these tragedies could have been
prevented with longer hospital stays.
Back in the 1970’'s, postbirth hoapital
stays were about 4 or 5 days for routine
normal births, and 1 to 2 weeks for

Caesareans. According to the Centers

for Disease Control, the median length
of hospitalization between 1970 and 1992

for mothers having normal births de-.
clined by 46 percent, from. 3.9 to. 2.1.

days, and by 49 percent. for mothers
having Caesareans, from 7.8 to 4 days.
.There is broad agreement, I think,

about the importance of reducing .
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health care costs.and I’ sgree with that
“While .1 am convinced that this goa
.can best be accomplished through less
‘not more, Federal regulations, .I als
insist that the well-being of mother
" and babies must not be compromised i
the process. This amendment addresse
a unique, isolated problem which ca:
be addressed by a carefully crafte
Federal.rule. And that is exactly ‘wha
Senator BRADLEY has done."And I com
_pliment him for offering this- amend
-ment,

" In - “short, Mr : President “'th
Newborns' a.nd Mothers’ Health Protec
tion ‘Act of 1996, will ensure that arb:
‘trary insurance guidélines do not over -
- ride the objective of healthy births. :

-1 thank the Chair and yield the floor
.-The : PRESIDING = OFFICER (Mr
BROWN). Who seeks recognition?
*-Mr. BRADLEY addressed the Chair.

. -The PRESIDING OFFICER. The Ser
ator from New Jersey is recognized.
~~Mr., BRADLEY. Mr.. President I sug’
gest the absence of & quorum.

‘Mr. CHAFEE. 1.wonder if the Sena.to,
would withhold that. ' ..

““Mr. BRADLEY. I withhold."

"Mr. CHAFEE addressed the Chair.

“The PRESIDING OFFICER. The Sen
at;or from Rhode Island. -

Mr. CHAFEE. Mr. President, when
he&rd about this amendment of the
Senator from New Jersey originally
‘my {irst thought was, why is the Fed

“eral’ Government -getting involved ir

deciding how long hospital stays are®
It seemed to me that was a matter that
quibe properly should be handled by
‘States.- And indeed in my State w:
‘have handled it. We have a bill, the
best as I understand it, that is ver:
.similar to the suggestion of the bil
‘proposed by the Sena.tor from New Jer
se

M Indeed I ma.de notes of the Senator"

rémarks. He indicated that some 2f

States have taken action. That does

‘not mean they have gone the complete

route—and the Senator can obviously

explain  that further—but I take it

some 28 States have- dealt with this

matter of how-long a hospit;al stay .
should beorcouldbe.

.80 I will confess that my original re-
‘a.ct;ion was unfavorable to the Sen-

“ator’s proposal. However, two things

happened. For.one thing, my daughter

" called me. She has four.children and
.she has some views on this subject.

And also the ERISA point that the
Senator raised. And I would like to ex-

‘plore that if I might.-

Finally, - the so-called Frist ‘amend-

. ment. I am not sure exactly what the
‘Frist amendment does. But my first

question would be, of the Senator from

“ New Jersey, as I understand {t—first, I

want to say, I listened to his argu-

‘ments. One of his' arguments is that

you need a national law because you
‘might have the State wherein the indi-
vidual resides on a town right on the
border of another State where the hos-

. pital is that serves that town, and the

other State does- not ha.ve the legisla~
tion '
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However, 1 thought the most temng
argument he made ‘was the so-called

- ERISA argument, That is, as.I under =
- gtand 1t, that because ERISA applies to

those corporations that have interstate
health care plans, that the ERISA law
prevents the State government—and
we dealt with this, of course, when we
were dealirig with the health care busi-

ness in 1994--the ERISA prevents the .

‘State 'law from getting involved with
the plans that are covered by the
.ERISA statute.

I had .not thought of tha.t And 80
. first, if the Senator would be good

enough to explain a nttle bit on tha.t;

Is that point correct? .

Mr., BRADLEY. Mr. President I say
. to the distinguished Senator from
Rhode Island, yes, the Senator is cor-
rect. For example, we have had on the

floor today the Senator from Delaware
speaking. One of the largest employers.
in his State is DuPont. And we had the-

Senator from Minnesota speaking. One
of the larger employers. in his State is
3M. Each has what is known as a self-
ensured ERISA plan. And under a State

law, in Minnesota or Delaware, as each '
of the Senators has testified today on .

the floor, it could not reach those plans
"in requiring them to allow 48 hours for
delivery. Only this Federa.l law would
achieve that objective. /' : )

Mr. CHAFEE. So your point 13 bo fol~
low it up; it only would be a Federal
law that would. deal with that'situa-
tion. The State law could not affect it.
" The second point that would be help-
ful--maybe I should address this to the

- exactly what the Frist a.mendment is

‘What does it do? .
Mr. BRADLEY. I think" I ca.n a.nswer.
Essentially, the differences between

~ the first- and second-degree amend-
-ments are minimal. The only difference

relates to a deletion of .the sentence’,

that essentially is inconsequential but

was confusing, and the second-degree
amendment adds a sentence that gives
some flexibility to health plans.. .. ...

Mr. CHAFEE. Now, is this the so-

called Kaiser Permanente language? Is

that in the first amendment? - -
- Mr, BRADLEY. I say to the Senator
that in the first amendment is lan-

‘guage that does-allow some flexibility, .
and I think 1t would be in the first

amendment::-.. I -  think:.  Kaiser
Permanente endorsed both the ﬂrsb—
a.nd the second-degree amendments, -

Mr. CHAFEE. Now, the final- -ques-

tion ‘the number of States that have.

dealt with this you sa.y 1s 28 in tota.l or

in part?. «
. Mr, BRADLEY The answer t-o the

question is yes, 28 States have passed -
laws that require insurers to provide 48

hours for a delivery, coverage for 48
hours for delivery: -

As the Senator has poinbed out there
are a few gaps there. One is the ERISA
problem; the other is the problem of
the hospital that is across a State line
in a State that is uncovered. Then
there .is the New Jersey. :problem. I

guess some other State law might have,
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t.hat problem, but in New Jersey the

State passed a law that saild that the

State requirement of 48 hours would

apply .to only those insurance compa-~
that were headquartered in New -
‘Jersey. So you could be headquartered
‘in another State and you would not be

nies

covered. This ¢ould: get a.t tha.t isaue a8
well.

I say, I am troubled by the U.S.

Congress getting involved in an issue
like this. I found the explanation, par-

: ticula.rly the ERISA a.rgument to bea
very telling argument. -

The PRESIDING OFFICER. The Sen-
a.tor from Tennessee i8 recognized.

Mr. FRIST.
sort of further .clarify, the Kaliser
‘Permanente language was basically a
clarification of the way it was written.

"It was written in the bill that if you
‘are diacharged in fewer hours than 48

houm—t;his bill says you have a safe
haven for 48 hours and followup care
has to be somewhere—you have to have
care for 48 -hours. You cannot be
dumped out of the hospital after &
hours and that istheend of it. . . .
What Kaifser said is you need to ma.ke

"it clear that it is the health care pro-

vider who determines, in consultation

with the mother, as to where that fol--

lowup care 18 delivered. In other words,
it i8 pnot just up to the mother as to
where the followup care during the 48
hours was delivered.’ That was writ.t,en

‘into the bill,

My a.mendmént wa.s to clarify that

‘ :further
* Senator from Tennessee. I am not sure .

- Mr. CHAFEE Mr President I thjnk
that'is an important point. I will give

" my qualifications in the area. I had six

children. I suppose that wonld give me
some knowledge about this subject. -
As I understand it, if & mother should
choose to leave’in 24 hours—obviously,
that is a'big savings to the insurance
company:: say it cost $1,000 a day in a

‘hospital, and I do not think that is out~’

rageous and that suggestion is pretty

much on the mark, or something like .
‘that—it may well be that the mother
would vastly prefer being home but

have some help .at home, and maybe

“that help would extend for 5 days How

do you handle that? e

Mr. FRIST. The health ca.re pla,n can
put whatever they want in. It has to be
a minimum of 48 hours coverage. That
‘coverage can be in any facility that the
mother and the physician decide—not
the health insurance plan—that they
decide,” during that 48-hour period.
After that 48 hours after vaginal deliv-
ery or T2 hours after a C-section, it can
be dictated by the insurance company.

Mr. CHAFEE. So in other words, the
mother could say, “I want to go home
in 24 hours,” but she would get the
care, somebody at home would care, if

" she wanted, for the next 24 hours?
» Mr, FRIST. That is right. It could be .

at home, a followup clinic, a birthing
clinic. That is why it was important in

this bill to give the flexibility. We do.
‘not know how babies. will be delivered

4 yea.rs from now.

'Mr. CHAFEE. I thank the Senator for -
.thgg description.

Mr. President, just‘ to -

enough to say for 48 hours you are cov-
ered;, and'it can be in the setting that
you and your doctor decide, not some
insurance company or not somebody

‘sitting 500 miles away behlnd a tele-

phone. -
Mr, CI-IAFEE 'I'ha.nk you :
Mr. BROWN. Mr. President, the Bra.d-

- ley améndment denies consurners the

right to select the ‘type of insurance
coverage they wish to purchase. While
I would hope all policies would include
the type of maternity coverage he sug-
gests, for the Federal Government to
mandate it is a mistake. It establishes

_a precedent that consumers are no

longer free to choose. I thus oppose the

‘amendment. - .
‘Ms, MOSELEY—BRAUN Mr. Presi-
.dent, I want. to take this opportunity -
"t0 express my support for t.he Bradley

amendment,

A few weeks ago Congress made an
important step in the ‘right direction of
adding necessary reform to our health
care system. By limiting exclusions for

pre-existing conditions and by making -
‘health insurance coverage portable, we’
answered ‘the concerns of millions of
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Initially, it was fairly rigid, 48 hours
- in ‘the hospital. Now the bill is flexible

-

Americans that they will lose their ac- .

cess to health care. While I believe uni-
versal health coverage should be the

ultimate goal, the Health Insurance = .

Reform Act represented a practical, in-
cremental, and caring attempt to deal

_ with’ the real health care problems fac-
ing so many Americans, based on their

everyday realities.

Similarly, the Bradley mendment .

makes an important step in the right
direction. It is ‘hard to -conceptualize
that the growing trend among health
insurers i{s to force new mothers and
their infants to leave the hospital 24

‘hours after an uncomplicated vaginal

delivery and 72 hours after a cesarean
section. In many cases, 24 hours is not
sufficient time to recover physically
from the’ birth, not to mention have
time to learn essential child care infor-
mation. You would think that this

alone would be sufficient to warrant al-.

lowing new mothers to stay longer in
the hospital. Having a mother who is
strong and prepared to.care for her new
child will avoid unnecessary return vis-

its to the hospitals due to insufficient.

care.

It 18 also import.ant to note that
many of the health probléems newborns
face such as dehydration and jaundice
do not appear until after the first 24
hours of life. If undiagnosed, these eas-

ily treatable conditions . can lead to

brain damage, strokes, and in the
worst case scenarios, death. There {8 no
justification against monitoring babies

that we know may be at risk for clear--

1y preventable health conditions. -

I do not believe that this bill is the

panacea for health problems facing
mothers and newborns in this Nation.
The proportion of bables born at low
birth-weight in the United States has
been rising since 1984, and is now at its
highest level since 1976. Nearly 300,000

.
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babies. 7.2 percent of all those born in

'..1993, were born at low birth-weight.

These {nfants were more vulnerable to
infant death and serious health prob-

lems, such as developmental delays, .

cerebral palsy, and seizure disorders, as
a result of their shaky start in life.

We need to focus more attention on
making our children healthy on the
front-end so that we never have to have
a discussion about how long a new
mother and baby should stay in a hos-
pital. In 1993, almost 200,000 children

were born to women who received ei-

ther no prenatal care or prenatal care
after the first trimester of their preg-
nancy. Good prenatal care can reduce
rates of low-weight births and infant
. mortality, thus preventing disabilities
and savings billions of dollars which
.are spent each year on ca.ring for very

.sick newborns.
While the Bradley a.mendment is far

from the total answer to the health
problems of new mothers and their

children, we should not underestimate’

the importance of what we will be
achleving if this policy becomes law.
Protecting the ability for mothers and
infants to remain in the hospital up to
48 hours for vaginal deliveries and 96
hours for cesarean births has been en-

“dorsed by all four major medical

groups which involved in ~maternal
health and caring for newborns: the
American Medical Association, . the
American Academy of Pediatrics, the
"American College of Obstetricians and
“Gynecologiste, and- the A.merica.n
Nurses' Association.

I want to conclude by cong’ratulating'

‘Senators BRADLEY, KASSEBAUM, and
 FrIsT for their leadership and for all
the hard work they have put in to
‘building momentum for this important
amendment. I strongly urge the Senate

"to adopt the Bradley amendment. I-
urge all of my colleagues to think.
about how much this bill means to

Americans all across this country, and
how critfcally necessary it is to make
this improvement in our health care

‘system. -This amendment is a.nother,

good ‘step in the right direction. -

. -Mr. KENNEDY. Mr. President, I com-
mend my colleagues, Senator BRADLEY

~ ahd Senator KASSEBAUM, for their lead-
.ership in bringing this important legis-
lation before the Senate for cousider-
ation. Current trends in health care fi-
‘nancing have created a clear need for

- this legislation. Doctors are under in-

' creasing pressure from insurance com-

panies to ' discharge mothers a.nd
newborns earlier and earlier. .
Until a few years ago, the birth of a
child was typically followed by a 4-day
‘hospital stay for the mother and.her
newborn, so that mothers had. time to

recover from labor and .delivery, and

learn about the care of their infants.
Health' care providers had adequate
time to watch the initial development
" of the newborns carefully, to assure
that the babies were healthy. This ini-
‘tial period of expert observation is crit-
ical, since it means early diagnosis and

immediate response . and treatment'

when complications develop,
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. Now, however. the length of stay fol )
lowing a8 normal delivery is commonly

‘Health,

only a day .or two. a.nd m ma.ny cases.j“

A-\ -

even less. .

-To some exbent. thle chenge results'ﬁ

ﬁ'om better medical management of

. childbirth, and greater responsiveness . ,
‘today in support of the newborns’ and

to women's desire for a less hospital-

centered and more family centered ex-

perience of childbirth. But the domi-
nant motivation behind these short-
ened stays, however, is the financial in-

centive to reduce the cost of childbirth,
‘which is the most common cause of

hospitalization in the United States.
Profit, not sound medical judgement is
driving -the increasingly serious prob-
1em of drive-through deliveries. = -

- The guidelines of the major. medical

socleties provide for at least 2 days of:

hospitalization after & normal delivery,
to give mothers adequate ‘time to re-

cover and learn to care for their infant
-in a restful atmosphere’ where profes-
sional help is immediately available, . .

-Berious harm can result if a mother

‘ a.nd her newborn are released too soon. " v,
~cologists [ACOG] and the . American R

Conditions such as jaundice and dehy-

dration typically do not appear antil.
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'efects Foundation. It is a.ppropria.te— :

‘indeed’ overdue—for the Federal Gov-
“"-ernment: to set these minimum stand- '
‘ards for health 'and. safety. Newborns . %
gshould not' be placed at risk for ,the

sake of insurance industry profits. -
‘Ms. MIKULSKI. Mr. President, I'fise

mothers’ health protection amend-
ment. I am proud to be -a cosponsor of

-this legislation. This amendment is . - a
‘gbout  family friendly health care. Tt

puts the care of mothers and babies be-
fore the financial interests of insurance

‘companies. ‘It puts into practice what

" we have always preached—to honor the

mother and to defend motherhood.
:This amendment requires that insur-

.ance companies. provide coverage for

care for a minimum of 48 hours after a

‘vaginal .delivery and 96 hours ‘after a

cdesarean “section. ‘It allows mothers
and. infants to be discharged earlier if

:there. 18 appropriate follow-up care.

This: i8 consistent with the practice . .
guldelihes issued jointly by the Amer- ~
ican College of Obstetricians and Gyne-

IAca.demy of Pediatrics [AAP].

after the first 24 hours of life. Recent -
‘tha.t what we explicitly state as”our

‘walues, we implicitly practice in public
‘policy and public law. What we do with

research'in Massachusetts shows that

babies discharged less than 1 day after

birth have a 25 times higher rate of not
being screened for treatable congénital

‘disorders, compared with babiee who
- stay longer.

Many serlous cendit:ion e mot’ easy

to detect. Long-term disabilities—even .

death—may result. Congress should not

‘ascquiesce in irresponsible insurance in-
-dustry practices that put profits ahead
of families and the bottom-line ahead’

of bables, This legislation will guaran-
tee that mothers and their doctors—
not insurance compe.nies—decide when
to leave the hospital after childbirth.
This legislation was written in ac-
cord with the recommendations of the
two leading medical socleties with ex-
pertise in this area~—the American Col-
lege of 'Obstetricians and Gyne-

"cologists, and the American Academy.
.of Pediatrics. They ' endorse this-

amendment. There 18 clear agreement
among thess experts -'that hospital
stays should range from_.48 hours.for

normal deliveries to 96 hours for cesar-

ean sections. - -

-By .adopting thie legisla.tion. the Sen-
ate will not be requiring mothers and
newborns to stay in the hospital unnec-

essarily. In many cases, mothers, in =

consultation with their doctors, will

.elect to go home early. But this

amendment will guarantee that patient
thofce - and .medical judgment .guide
this decieion——not msura.nce compa.ny

- orders. - -
~T urge the ‘Senate to support ‘this im-
‘portant legislation. It has broad, bipar-

tisan support. It Is endorsed by the
American Academy of Pediatrics, the
American. College of Obstetrics - and
Gynecologists, the American Medical
Association, the American Nurses As-
soclation, the Association of Women's
--Obstetric, - and . Neonatal
Nurses, and the March of Dimes Birth

.

~What I-llke about this amendment 13

this legislation is ensure that mothers
and their babies receive the care that -

"_.they need, that {s deemed appropriate
by their physicians. On both sides of

the political aisle, we talk about put-
ting families first, This amendment

: dees that. It puts value on motherhood.

+This whole movement around provid-
mg care for 48 hours or 96 hours or

_whatever is medically appropriate
-came from ‘mothers themselves. Then

1t.was the movement of the extraor-

"dinary medical facilities that were

-willing to step forward and even defy

the insurance companies. St. Agnes
Hospital in my hometown of Baltimore
insisted ‘that they would provide this

.care if they had to do it out of a chari-

table endowment or if we all had to
pitch in and do bake sales. St. Agnes’
took' a stand—they were going to as-
sure that mothers and their babies got
‘what they needed when they needed it.

“That resulted in the Maryland general

assembly acting—iand now I am proud

‘to say that Maryland has a law that

really miirrors in many ways what we

. are'doing in the Federal legislation.

S0, I salute Senator BRADLEY for of-
fering this amendment, but I also sa-
lute the. mothers who organized, and
the doctors and medical facilities who

" defied the insurance companies. I want

to see managed care, .but I don't want
to see doctors managed. There is a fun-
damental distinction. We have to start
getting our priorities straight and de- -
cide where we are going to be making
our decisions. And. in the case of
newborns and their mothers—I believe
decisions need to be made in the deliv—
ery rqoom and not the boardroom.
~.I.urge support for this a.mendment.

. Ms, SNOWE. Mr. President, as a co-.

_sponsor of the Newborns and Mothers
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Health Protection Act, I -am. extremely
pleased to rise in support- -of --this

amendment to the VA/HUD appropria- -
tions bill. My colleague from New Jer-

sey, . Senator BRADLEY, has worked
steadfastly and diligently for well over

. & year to bring this important bill to

the floor, and I commend him for his.
tireless efforts. I share his concern over

- the growing practice of what has come
to be known'as -drive-thru.deliveries,.

and I.believe that.this practice of dis-

charging new mothers and their infants -

too soon after deuvery is simply una,c-,'

_ceptable.

_This amendment requirea health
pla.ns to provide coverage for a mini-
mum hospital stay for & mother and
her mewborn infant following delivery,
in accordance with established medical
guidelines. These guidelines, developed

“ in 1983 by the American College.of Gyn-

ecologists and Obstetricians and the
American: Academy of Pediatrics, recs

ommend that mothers remain in the
hospital for 48 to 96 hours after giving
birth, depending on. the type of deliv~
ery. . Shorter hospital stays are per-
miitted if the physician, in consultation

‘of .the mother, determines that is the
best course of action. For those moth- ~
-ers and newborns who leave the hos-
pital after staying less than 48 or 96

hours, followup care within 72 hours of
discharge must be provided ‘in order to

" monitor -both the mother and the in-'

fa.nt during this vulnerable time.
.Since 1970, the average hoapita.l atay

- for newborns has been cut almost ex- -
- ‘actly in half. Today, many maurers

provide for only a 24-hour stay for de-

‘liveries, while some medical plans call-

for discharging women" within 8 to 12
hours of a birth. Usually, women arg
not informed of these policies until

they are already in the hospital. Many -
y dy r - zens—those -who. are only a few days

‘old—to. ensure that they enjoy the full

doctors who decide, based on their best

.. medical judgment, that their patients

- should stay beyond the short. time-

frame are overruled by insurance com-
panies. Others are unduly pressured to-
release these women and thei:: babies
prematurely. . A
There are cert.am myths surroundmg

_the impact of this bill, so I would like

to. clarify what this bill does not do. It
does not mandate how long a mother
and baby must stay in the hospital. It

_simply -states that thése patients may

stay in the hospital up to the minimum
period recommended by established

medical guidelines. Insurers .are per- -

mitted, and even encouraged, to de-
velop alternatives to Inpatient care,
and to allow doctors, in consultation
with their patients, to select, the type

of care which is most appropriate for a-
‘mother and her baby.. Ny

"I believe that this bill' 18 one of the

most important pieces of legislation. .

this Congress has and will consider in
the 104th .Congress. To date, stories
abound about women whose infants
have suffered physical harm and even
death as the result of early discharge
policies. No woman or family ahould

have to endure such tragedy.-
Often, doctors are not able to dﬁtect

4cerl:a.in health problems in infa.nts
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.within ‘the- ﬁrst 12 ‘or - 24 houns after .
birth. For example; doctors may be un--
cable ‘to: détect . jaundice—e - disorder
which ‘may lead to.permanent brain-

damage—witlﬁn the first -day after -
‘concerns which have been expressed .in

this debate regarding the health and -
safety of -mothers and their newborm- .

birth. Other. infants have been released

before their doctors. had .time to test.
them for PKU--an. easily treated meta--
bolic disorder that causes mental re-

- tardation'if not detected early enough.

.+ In addition, early discharge deprives.

mothers of important opportunities to

Jéarn how best to care for thelr infants,

including proper breast feeding tech-
nigques. Problems with breast feeding
can cause infants to suffer severe medi-
cal complications—even death—from
dehydration.: ‘Hospitals ‘report that in:.
creasing numbers ‘of women and their
children 'are returning for care after
‘discovering: -problems : such as ‘life-

‘threatening infections that could have
‘been-caught. if the-snother and ' child

had been able to stay in the hospital

Just a little bit longer, While the finan-

cial costs of hospital readmissions re-
‘sulting. from -early discharge can be
-astronomic, - t.he hum&n cost.s can be
‘t.ruly tragic:

Twenty—eight States have passed ma-
temity stay laws similar to this bill,

4ncluding my - home "State  of Maine.

However, State legislation alone does

‘not sufficiently protect the women of

America and their newborns. For ex-
ample, many women are not protected

' by State legislation because they work

for employers. with-self-insured plans

shielded by Federal ERISA preemption.
- In addition, women -who live.in one

State and work in another may find

themselves vulnerable wit;hout Federal‘
-legislat;ion A

Don't we ov&é it “to the women of
America and to our-very youngest citi-

‘protections and benefits of one of the
.best health.care systems in'the world?

There .is nothing more precious than
the- birth of a child. There ig nothing
more tragic than t.he death of an infant

" that could have been prevented. That is

why we must leave-it to doctors, not
insurers, to.decide how ‘long women
stay in the hospital following delivery
in accordance with established medical

guldelines.’] urge my colleagues to join .

me. in support:lng t.his nnportant
amendment.’

Mr. FAIRCLOTH. Mr. President I
would like to comment briefly on the
amendment offered by Senator BRAD-
LEY,. the Newborns’ and Mothers
Health Protection Act... -

Support.ers of - this legislation con-

“tend that it is becoming a widely used

cost-containment practice of health in-
surers to force the premature discharge
of mothers -and their newborns from

the hospital following childbirth. In -

other words, insurance companies sup-
posedly are . improperly. influencing
doctors’ medical : decisions ‘regarding
the appropriate lengths of stay for
mothers and newborns. following child-
birth. The remedy proposed in .this
amendment -would require insurance

SENATE

companies to cover at least 48 hours of .

inpatient care following an.uncompli- .

cated vaginal delivery and %6 hours, fol-
lowing a cesarean delivery... -
‘Mr. President, 1 certainly share the

children. I am troubled, however, over

the construction of this legislation.. .

Not “only would ‘this amendment be- -

“come the first Federal law to mandate -

health insurance benefits, it also comes

" dangerously close-to being a statutory -
prescription for t.he _practice of: medi-A -

cine.. -
. I belleve that no one is more qua.li—

. fied than ‘a ‘woman's doctor to judge
how long that woman and her newborn
" child should stay in the hospital fol-

lowing childbirth. Just as.I belleve .

“that an insurance company has no
business second guessing this decision, -
- I firmly believe that the Government

also has no prerogative to interfere. .
While I realize that this legislation

to spend 48 hours in the hospital after
childhirth; the construction’ of this.
amendment, and the specification of 48
and' 9 hours of coverage, strongly im-

" plies that these figures are some sort of
‘the’

legally significant standard for
length of stay. .-

“The sponsors of this leg'islation argue
that legislation is.necessary to ensure
that mothers and newborns are assured
an appropriate hospital stay following.
childbirth. Obviously, the appropriate .

. length ‘of stay will depend on each °
‘mother and child individually, and the

attending doctor is the most qualified -
authority to make this decision. I am
concerned that, according to this .
amendment’s construction, the deci-
sion of the doctor is made an exception
to the legislation’'s 48 and 96 hour
standards, rather than therule. .

 If 1t {s necessary to pass legislation
to -assure the health and safety of
mothers and newborns, then we should
do it by protecting the authority of-
doctors to-make medical decisions re-
garding their patients, free from inter-
ference from both insurance companies
and the Government. We should not re-

- place insurance -company 1nterference .

with Government interference. : '
Mr. BRYAN. Mr. President, 1~ am

~plea,sed te’ be a. cosponsor of the

Newborns' and Mothers® Health Protec-
tion Act of 1996 introduced by Senators
BILL BRADLEY, NANCY KASSEBAUM a.nd
Bl FRIST. @ -

This bipa.rmsan legislar,ion—with the
support of 52 Senate cosponsors—will
help ensure that newborns and their
mothers will ha.ve the best. possible be--
ginning. .

Unfort.una.tely. & pattern has begun
to develop throughout this country .of-
pushing mothers and their newborns
out of the hospital too quickly. Too
often, some health insurance plans cov-
-ering the costs of childbirth offer. very
limited benefits for post pa.rtum hos-
pital stays.

Sometimes the coverage is limited t.o
as little as 24 hours, which in many .

does not require a woman and newborn .
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. & mother and her . infant . remain

healthy after their hospita.l discha.rge

surers refuse t0 agree to longer hos-
pital stays, even when thé doctor ar-
gues the mother and hewborn need’ to
rema.in in the hospital longer.

- It is the firat couple of days following
the birth of a child that are the most

. critical to ensure the long-term health

of both the infant and mother. Many

. .mothers have difficulty in learning

how to properly breast feed, putting

_ their infants at risk of inadequate nu-

-~ quirements are consiste

trition in'thefr first days of life. Like-

wise some mothers are just not phys-
-ically
newborn’s care needs wit;hin 24 hours of
glving birth. C

Medically, many health problems ex-
perienced by newborns do not show up

until after the first 24 hours of life.
These include jaundice and dehydra-

tion, and other conditions that only

"health professionals can detect. Early

hospital discharges can mean:.these
. conditions go undebect;ed until it 13 too
late.

- The length of a hospital stay is a
question that should not .be driven by
the limitations of an insurance’ policy,

but should be the joint medical deci- -

sion of the mother and her physician.-
Under this bill, if both the mother
and her doctor agree that a shorter
post partum stay is acceptable, the
stay can be shortened. However, in
these situations—and this is the key

distinction—the decision will still . be a-

medical one, rather tha.n a financial

‘one.
This bill will require all health care

insurance plans, which offer maternity

benefits, to cover post-partum stays of

at least 48 hours after a vaginal birth,.

and at least 96 hours after a caesarean
section. The bill’s hospital stay re-
with post
childbirth guidelines of the American
College of Obstetricians and Gyne-

cologists, and the Amerman Aca.demy‘

of Pediatrics.

This bill will end these drive through -

.baby deliveries, which & push mothers

- and their newborns out of the hospital

before they are medically ready to go

. home. Such drive-through deliveries

put the health of both mothers and
their babies at risk. A mother and her
newborn’s homecoming should be a
time of celebration, not a time of trepi-
-dation because neither was ready to
leave the hospital.

In August, the Centers ror Disease
Control and Prevention released its
study of New Jersey’s maternity stay
law. Following enactment of The
State’s law, the CDC found that new
mothers who had problem free deliv-
eries were the mothers who had stayed

in the hospital approximately 10 to 12

hours longer than mothers had prior to
the law. The CDC research appears to
indicate that just a few hours longer in
the hospital can result in major im-
provements in the health of both the
mother and the newborn baby. The im-

- CONGRESSIONAL R

capable of providing for a- :
»qua.lit‘y of health care is endangered.

portance of those’ faw mora hnnra ca.n
not be underestimawd. ‘

“Many managed -care plans place the .

. Sometimes doctors have found that in- f care of the mother a,nd newbern infa.nt

at; the forefront.’

- But many other xﬁanaged care P a.ns .
appear to have put .the bottomline of.
profitability ahead of the real medical |

needs of newborns and their mothers.
Those managed.care plans should view
this bill as a heads up. Cutting medical

costs will not be allowed to undermine.

the quality of health care. R
We all acknowledge the need for con-

trolling health care costs, and support’

efforts to curtail unnecessary spending.
But there also must be a reality check
when cost cutting goes so far, that the

- We want every newborn child to have

. the best chance for long-term health, I

urge my colleagues to join in support-

.ing this legislation to give mothers and’

newborns the. assurance that .-their
health needs. will always be paramount.
~Mrs. . FEINSTEIN. Mr. President, I

am pleased to support. Senator BRAD-
LEY's amendment to vequire health in-
. surance plans: to cover hospital mater-

nity stays for 48 hours for routine. de-
Hveries and 96 hours for cesarean dellv-
eries. . . v

The 1ssue here in whether the deci-
sion - on how long a mother: and her
newborn stay in the hospital is based
on the mother’s health or the 1nsur-
ance company’s bottom line.:

I believe it is a medical decision that :
shouid be rna.de by a doctor a.nd a pa- ;

tient, -

.Beforé 1970 the median length of st.a.y
in this country for routine deliveries
was 4. to 5 days. By 1992 the median

stay dropped to 2.1 days. -

In 1991—the latest year for whlch ﬁg— -

ures are available—nearly 40 percent of
newborns in California were discha.rged
in fewer than 24 hours. .

And the problem aeema to be even

‘'worse t;oday

Some insurers llmit coverage of

postpartum hospit;a.l care to 1 day or 12 .

hours.
One large Ca.lifornja HMO has re-
duced coverage to 8 hours. .= R '
These are not generally doctors de-

termining that it is in their patients’
- best interest to be discharged sooner.

The reduction in hospital care i8 the

result of insurance companies making .
that decision-based on how much they
want to pay—and the real cost is being’

borne by patients—mother and child———

. in'greater health risks.

There are many medical reasons why
a longer hospital stay may ‘be nec-
essary. Some medical conditions do not
manifest in 10 or 24 hours after deliv-
ery, such as jaundice, heart murmurs,
circulatory disfunctions and fevers.,

_Early discharges can also exacerba.te
medical problems: -

Studies presented to the Sexmte
Labor Committee’ have shown that

early release of infants can result in.

the baby having jaundice, feeding prob- -
meta- N

lems, respiratory difficulties,
bolic disorders and infections,

ited insursnce .coverage. -

wm«mm*mmm Hampshire study ot‘ ’
~hospital readmission rates found that -
‘babies discharged at less than 2.days of -

age have a 70 percent.increased risk of

o ﬂacing ah emergency room visit.

Early discharge not only mcreases .
health .risks, in many eases. it is 80 °

'much more costly.

‘A Pasadena women é.nd her 8—week'

- premature infant were discharged after

only 23 hours of delivery. The baby was
readmitted to the -hospital for jaundice

. --and dehydration 2 days later, costing:

an extra $20,000—$1,000 that. had to be
paid by the family.

-Let- me give some” exa.mples of the
human impact of this problem:- :
.- A Los Angeles woman was released.lﬁ
hours after-giving birth because of lim-
Two days .
later, her baby was hospitalized for
malnutrition-<the infant had difﬁculty .

'_wit.h lactation and breast feeding. .

‘A San Francisco woman had to leave .

the hospital 23 hours after delivery

-against ‘her . doctors _advice, - even

‘though- her. -baby - was ‘5 weeks™ pre-

‘mature. “The .baby was in the emer-
gency room less than 2 days later, and

‘was readmitted to the hospital ’for de-

hydrs.t.ion and Jaundice. .-
- Another California mother w&s dis—

" cha.rged less than 14 hours after de-

Uver. The next morning she was shak-
ing, feverish, and nauseous. She was di-
agnosed as having a staph infection
and was. rea.dmitt-ed to the hospita.l for

. Adays

Sometifnes these st;ories have trag'ic

endin .
Leigh Fa.llon. of Petaluma. CA -en-

t.ered the hospital on July 25, 1994,
After 2 days of labor with extraor-
dinary complica.tions. she had a.n emer-
gency caesarean section. - .

The mother had a high fever and
great physical distress. Her baby boy
‘developed jaundice, was being treated
with ‘antibiotics, and was diagnosed

" with a heart murmer.

- 8till, under pressure'ﬁ'om their in-

”surance company, Leah and the baby

were discharged 72 hours after birth.
The baby was rushed to the hospital a
few days later and did not survive

) emergency heart surgery.

Perhaps, nothing: could - have saved
Leah’s baby. But clea.rly. the decision
to discharge such a fragile patient was
‘made in the interest of saving money
instead of saving a life., -

Medical decisions should be made by
medical professionsals—not insurance
companies. That is what they are
t.ra.ined to do. - :

" Twenty-nine St;a,tes have enacted leg—
1sla.tion or regulations ‘to curb what's |
called drive-through deliveries. In Cali-

“fornia, the legislature failed to come to

agreement on legislation at the close

of the current session. California vot-

ers, instead, will face two ballot meas-
.ures which include regulations on the

- gubject this November.

-This is a national problem. and Con-
gress must set a uniform standard in
the interest of public health.

I urge my colleagues to join me in
voting for the newborns and mothers

: b111
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" Mr. BRADLEY. 1 suggest the absonca :..

) ofa quorum.. -

.The PRESIDING OFFICER. The
clérk will call the roll.
’ The biil clerk proceeded to ca.ll t.he
roil..

Mrs KASSEBAUM Mr President I
" ‘ask unanimous consent that the order
for the quorum call be rescinded.” .~ ..

The PRESIDING OF'FICER. Withoub
: objection. it is so ordered. - .,

Mrs. KASSEBAUM. Mr. President as
"an original cosponsor of the legisiation
before us, I would like to say how. -
pleased I am that we are ready now to:
vote on what I thihk is a very impor-.

tant and useful piece of legislation. I.

have been proud to work with Senator-
BRADLEY and Senator FRIST, and I ap-.
preciate the efforts of those who have
offered some *very constructive im-~
provements in the language that have:.
helped to clarify aome concems ‘that'~
existed. . - - :

I'have visiced mabernity ﬂoors s. "an
number of hospitals. I must tell you, I.

think this amendment will provide an -

increased sense of security, particu-

larly to first-time.mothers, who will
‘now feel that they can remain in.the-
hospital a bit longer if necessary. Some
will ask, “Why not even longer?” Well,
how ‘do we know the correct length . of
stay in each situation? This should be'-
decided on an individua.l ‘basis. But we .
do know that even an additional 24
hours is going to make a difference.
For .some, it will make a ‘big aif-
ference—where there - is° no  family -
avalilable to offer support when they
come home and, particularly, as I men-
‘tioned, with first-time mothers, where
there is uncertainty about what lies

ahead. I say thank you to all who have .

spent a great deal of time and effort on’
_this amendment. It is'a very construoc:
tive and beneficial piece of legislation:

1 yield the floor and suggest the ai»
sence of a quorum: -

* The PRESIDING: OFFICER g ’I'he3

clerk will call the roll.’

The legislative clerk proceeded to o
"', clerk.will call the roll..

"The " assistant - legisia.tive clerk pro- -

call the roll: "~ 7%

Mr. HELMS. Mr. President, I aek. -

unanimous consent that the order for
the quorum call be reseinded, .

.The PRESIDING OFFICER. Without

objection it is 80 ordered. .
L cmoaorvo'n: . : 5

Mr HELMS. Mr.. President it was
called to my attention that last .
evening there must have been someé
confusion. I take responsibility forit. I
don't know what happened. I was incor-
rectly identified as voting against the
motion involved in vote No. 267. -

I ask unanimous consent that 1t be in
order for me to have my vote recorded
as voting in the affirmative in that in-
stance instead of in the negative. . .-

The PRESIDING OFFICER Is there
objection? .°

"Without objection, it 1s so ordered

- The PRESIDING OFFIGER.,I thank
t.he Chair. . .

I suggest the absence ofa quorum .

The PRESIDING-: OFFICER The
clerk will cali theroll. - .. -

../

: ceeded to call the: roll. >
Mr. - ~FRIST.

the quorum ca.il berescinded. -

The PRESIDING OFFICER. Without'

objection it is 8o ordered. -
"Mr. FRIST. Mr. President I ask
unanimous consent that the vote on

‘the Friat amendment No. 5193 occur at.
' 5:35 ;p.m.‘today, and immediately fol-

lowing that vote, the Senate proceed to
_vote ‘on or in relation to the Bradley

ﬁmt«iegree amendment ‘as amended, if Byrd

‘amended; further, that ‘immediately
followlng that voba Senator DOMENICT
be recognized to offer an amendment
regarding mental health, which was
‘previously listed as a Wellstone amend-

.ment, ‘and “that the preceding occur.

without any intervening action. ; - - .

The PRESIDING C opmcm s there ‘

wos

object.ion? ;
Without objection. it is 80 ordered
Mr. FRIST. Mr. ‘President, T ask for
the yeas and nays on 1 my amendment. .

sufficient second?"
'I‘here 18 a suﬂ'ieient second
" The yeas and nays were ordemd
 Mr, BRADLEY addressed the Cha.ir.

ator ﬁ‘om New Jersey is recognized,

¢ Mr.. BRADLEY, Mr. President, I

‘strongly support the a.mendment of the
" distinguished Senator; the amendment
_to my amendment. I hope wé adopt it
unanimously .by:a large, overwhelming

vote, and hopefully we will be able to -
move forward. It is an amendment that
‘would ‘confirm that insurers have to -
allow 48 hours for delivery of a child by’

- & mother in the hospita.l 96 hours for
“cedarean.: section.-: .The" Senator's

changes are merited ‘and important, It

48 a pleasure.to work with him. I look
forward to the 5:36 hour so that we can
vote. Maybe we can move so0ner. .
" I suggest the a.bsence of a quorum.
The. ?RESIDING OFFICER The

oeeded to call the roll.

‘MF, BRADLEY. Mr. President I ask
unanimons consent that the order for
‘_the quorum call be rescinded. - .

.. The PRESIDING OFFICER Without
objection. it i8 so' ordered.

The hour of 5:36 having a.rrived, the .

question is on agreeing to the amend:-
ment of the Senator from Tennessee.
'On this question, the yeas and nays
have been ordered, and t;he cierk will
call the roll...

" The sssists.nt legisla.tive clerk ca.lled
‘the roll.:

Mr. NICKLES I announce that the.

Senator .from Oregon [Mr HATFIELD]
and the Senator from Alaska [Mr. Mug-
KOWSKI] are necessarily absent..

1 further announce that, if present
and -voting, the Senator from.Oregon

" [Mr, HATFIELD] would vote “yea.” ~
The result was a.nnounced—yeas 98,

msyso asfoilows T

The_ a.ssista.nt legislamve c:lerk progif

Mr. Prosident, I ask Ab
una.nimous conaent that the order for Akaka

The PRESIDING OFFICER Is chere a

Hatfleld

'ag'reed to.

' S9915

[Boncall Vot-o No. ‘212 Las ]
~"r 7 Feinsteln Luger |

MeCain,
MoConnell
Mikolsks .
Moseley-Braun -
Moynthan B

Robb.
Roth'

" NOT VOTING—2
 Murkowskd -
’I‘he amendment (No 5193) was a.g'reed :

' “to.-
| The PRESIDING OFFICER. The Sen- -

mmmmw NO. sm, A8 AMENDED - :
The PRESIDING OFFICER. The vote

‘now occurs on the Bradley amendment

as amended. The question is on agree- °
ing to the amendment.
The amendment (No. 5192), as a.mend-
ed, was agieed to. -
Mr. BRADLEY. Mr. President 1
move to reconsider the vote. ’
. FORD. I move to lay tha.t motion

on the table. . - :
The motion to lay on the table was ’

~ AMENDMENT No. 6104
(Purpoae. To provide health pian protections -
for individuals with a mental {liness)

The PRESIDING OFFICER. Under . -

the. previous order, the Senator from
New ‘Mexico 1s recognized to offer an

"amendment.’

* The Senator from New Mexico o
'Mr. DOMENICI. Mr. Preésident, I just -
wanted to tell the Senators this is

going to be the Domenici, Wellstone, ot

al., amendment that we have voted out
here before on mental illness. I do not
believe we are going to take more than
40 minutes on the entire amendment.
We will_ask for the yeas and nays. I
would just like to make sure everybody
understood that.. -

Shortly, T am going to send to ‘the
desk an amendment on behalf of my-
self, Senator WELLSTONE, and & number -

_of Senators who have asked to be co-

sponsors, including Senator. SIMPSON,

CONRAD, KENNEDY, INOUYE, REID, DODD, .

GRASSLEY, KASSEBAUM, BURNS, HARKIN,
‘and MOYNIHAN, and I send the amend-
ment with the cosponsors to the desk
and ask for its. immediate .consider-
ation. I ask Senator CHAFEE be added,
and Senators HATFIELD and DORGAN
also. . o .
The PRESIDING OFFICER (Mr.
BENNETT). The clerk will report. .
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The a.ssiet;ant legislative clerk rea.d
asfollows : :

u; o

- The Sena.tor trom New Mexico [Mr Donmu» '
lc:]. for himself, Mr. WELLSTONE, Mr. SmMp- .~
*.8ON, Mr. CONRAD, Mr. KENNEDY, Mr. INoUYE,’

. Mr. Mr. Dopp, Mr, SSLEY, 2
-REID,” Do GRASSBLEY, Mrs. ency benefits; or

~ KASSEBAUM, . Mr. BURNS, Mr.. HARKIN, Mr.

- ‘MOYNIHAN, Mr, CHAFEE, Mr, HATFIELD and .’
Mr. DORGAN, proposes en amendment. num- :

- bered 51984,
~ Mr. DOMENICL Mr President I a.sk
. inanimous consent that the reading of
- the amendment be dispensed with. -
The PRESIDING OFFICER, Without;
objection, it is s0 ordered. i
The amendment is as follows: . =
At the appropriate pla.ce. inaert the fcnow-
ing new title:
TITLE =~ MENTAL }!EAL'I'K PARITY
. SEC. __OL SHORTTITLE. .~ -
- This title may be oited as the “Mental
" Health Parity Act of 1996"".." -
SEC. ___.04. PLAN PROTECTIONS FOR INDW!D-
- WALS WITH A MENTAL ILLNESS.

(8) PERMISSIBLE" Covmusz Lmrm UNDER A
GROUP HEALTH PLAN.— .7 e

"(1) AGGREGATE LIFETIME Lmrrs —

{A) IN GENERAL.—With respect to a group
health plan offered by s health insurance is-
‘suer, that applies an aggregate lifetime Umit’
.to plan payments for medical or surgical
services covered under the plan, if such plan
also provides a mental healbh beneﬁt. snch
_ plan shall— . . . «

(1) include plan payments made tor menml
health services under the plan in such aggre
gate lifetime limit; or ... - -

(1) establish a separate agg-regate lifecime
- limit-applicable to plan payments for mental
heaith services under which the dollar
gmount of such limit (with respect to mental
health services) i8 equal to or greater-than
- the dollar amount of the aggregate lifetime
limit on plan paymen!:s for medlca.l or sur-
glcal services. -

. {B) NO LIFETIME mm'r—wn;h respect t,o a.
group health plan offered by a health insur-.

ance issuer, that does not apply an aggregate
lifetime limit to plan payments for medical
. or surgical services covered under the plan,
such plan may not apply an aggregate life-
time limit to plan payments for mental
health services covered under t:ha plan.
. (2) ANNUAL LIMITS.—
{A) IN GENERAL,—With reepecﬂ to a group
health plan offered by a health insurance is-

" suer, that applies an annual limit to plan

- payments for medical or surgical services
covered under the plan, if such plan also pro-
.vides a mental heaith benefit such p!an
shall— I

- (1) include plan payments made for menbal

. ‘health services under f.he plan ln such 80~

nual lmit; or =

(11) establish a sepamte annual mit appli-
‘cable to.plan payments for mental health
services under which the dollar emount of
“such limit (with respect to mental health
services) 18 equal to or greater than the dol-
lar amount of the annual limit on plan pay-
ments for medical or surgical services.

(B) NO ANNUAL rLmmIT.—With respect to a
group health plan offered by a health insur-

ance issuer, that does not apply an annual.

limit to plan payments for medical or sur-
gleal services covered under the plan, such
* plan may not apply an.annual limit to plan
payments for mental hea.lt.h services covered
under the plan. -

(b) RULE OF CONBTRUCTION.— - .
. (1) IN OENERAL.—Nothing in this section
shall be construed as prohibiting a group
health plan offered by a bealth lnsurance is-
suer, from-—

(A) utilizing other forms of cost. contain-
ment not prombit,eq under subsection (a); or

. / For purposes of this’ t!ele~

ferred: to in clause (i), and ...
-~ (iify amounts pald for insirance covering .

T, .
2) Hmum msumxcs covnnms.—Jrhe

'i.(B) apulyltg requirements.that make dls-
tinccions between ‘acute care and . chronic

not apply to= "
(A) ‘substance - ab

(B) health beneﬁia or health'plars patd for
under title va or XXX of the Social Secu-
rit;y ‘Act. R ‘

(8) STATE iw. —Not;hing‘m this seotion

shall be construed .to preempt any State law

that provides for greater parity with respect.
‘to mental health benefits t.hn.n t.hat required -

under this section.” "~ -

. (¢} SMALL: EMPLOYER" Exmmow. ;

* (1) IN 'GENERAL.—This section’ shall not
apply to plans maintained by employers tha.t

_ employ less than 26 employees.

_ (2) APPLICATION OF CERTAIN. RULES m DE—
TERMINATION' OF EMPLOYER B8IZE.- For pur-
poses of this subsection—"""

"~ {(A) APPLICATION OF. AGGREGATION. RULE I-‘OR

EMPLOYERS.—All persons treated as-a.single

-employer under subsection (b). (¢), {m), or' (0}

of section 414 of the Internal Revenus Code’ ~
tive on September 30, 2001.

of 1985 shall be treated as 1.employer.:

-, "(B) EMPLOYERS NOT IN EXISTENCE IN PRE- "
_ CEDING .YEAR.—In the case of" ‘an employer .
‘which was not in existence:throughout the

preceding” calendar year, the determination

‘of whether such employer i8. a: small em- -
ployer shall be based on the. avérage number’

of employees that it I8 reasonably expected

__.Buch employer will'amploy on: buslnees da.ys
in the current calendar year. (5 94
-{C) PREDECESSORS.—Any reference in this

subsection to an employer. shall. {nclude -a
reference to any predeoesaor of mch ‘@m-
ployer. - -7

SEC. N.DEFINTHONS.

- (1) GROUP HEALTH PLAN,— :
(A) IN GENERAL.—The term “group. hea.lth
plan" ‘means sn employee. welfare bepefit

* plan (as defined in section 3(1) of the.Em- .

ployee Retirement. Income Security Act of
1974) to the ext:ex;t.ethat the.plan provides
medical care (as defined in paragraph (2))

and including items and services pald for as.

medical care) to employees or their depend-
ents (as-defined under theé terms of the plan)
directly or through insumnce. relmbm"ae
ment. or otherwise. s

(B) MEDICAL CARE. —The nerm “medical'.

ca.re" means-amounts pald for— .

(1) the diagnosis, cure, mitigat!on. treat—
ment, or prevention of disease, or a.mou.nts
pald for the purpose of atfecting a.ny stmc-
ture or function of the body, -

(1) amounts pald for t:mnsportat:lon Pl amendment again that has passed and

.then did not see the full rising Sun and

marily for and essential to modlcn.! care. re-

medlce.;vcare referred bo 1n clauses (i) a.nd

term “health insurance coverage” means
benefits consisting of medical care (provided
directly, through -insurance or reimburse-

.ment, or otherwise and including items and
. services pald for as medical care) under. any’ .

hospital or medical service ‘policy or certifi-
cate, hospital or medical service plan con-
tract, or health maintenance organization

contract ofrered by a. health insurence 18-

suer. .
(3) HEALTH mSURANCE Isstrm—'l‘he term
“heaith insurance f{ssuer’ means an insur-
ance company, Insurance service, or {nsur-
ance organization (including a health rain-
tenance organization, as defined In pars-
graph (4)) which is licensed to engage in the
business of insurance in a State and which is
subject to State law which regulates insur-

ance {within the meaning of section 514(bX2) -

of the Employee Rat.irement Income Secu-

| September5 1996

rity Act of 1974). and includes & plan sponsor
described in sectlon (16)(B) of the Employee
TRetirement Income Security Act of 1974 in
the case of a group health plan which is an
employee welfare benefit plan (as defined in
section (1) of such Act). Such term does not
include a-group health plan. . . . ;
(4) HEALTH MAINTENANCE ORGANTZATION.—'

"T'he term “health mainuanance organiza~
" tion’ means— - : '

{A) ‘8 federally ‘§ualified- healt;h mainte»
nance ‘organization (as defined in section
1301(3) of the Public Health Service Act),

+(B) an org\anizet;ion recognized under State
law a5 a health maintenance organization, or

'(C) a similar organization regulated under

‘Stebe law for solvency {n the same manner

and to the same oxtent as such a health

o maint.enanee organization.

- (B) STATE~—The term "St.nte“ means each
of the several States, the Digtrict of Colum-

" ;bia,: Puerto’ Rico, the Virgin Islands, Guam,
.American Se.moa a.nd the Nort.hern Mariana

Islands R Lo
snc. (78 S‘UNSI'}T )
Sections 1 thmugh 3 she,ll cease t.o be effec-

8gcC. 05. Federal Employee Health Benefit. -
‘Program. For the Federal Employee Health

-Benefit ‘Program, sections 1 t;hrongh 3 wnl

take effect on October 1, 1997.

A Mr. DOMENICI. Mr. President ﬁrst
I_ thank Senator WELLSTONE early on in
-the debate on this bill that is pending.

He had the good sense té put the

:amendment. in, and, thus, it became

-relevant under the una.nimous«:onsent

decree. ...
71 thank him for h.ie generosit:y 1n per-

.'mitting me to-call up his amendment,

‘which {s commonly known as the Do-
.menici-Wellstone amendment. I am not
going to take a lot of time. The U.S.

" Senate has heard me &rg"ue this issue a

number of times.
I do believe in che 5 weeks tha.t we

‘have been gone—many of.us at home—
I think a lot of U.S. Senators and a lot
‘of House Members have been ap-
‘proached in their respective ‘States and

. districts with reference to the need to

‘adopt this amendment and to make it
part of the substantive law of this land.

‘I am counting on that, because I be-
leve the U.S. Senate will adopt it by a

" father overwhelming margin. But I do , ’

.want to 8ay to those who wonder
‘whether or.not we are just offering an

“the beauty of daylight as a piece of leg-
islation because the House had denied

it in conference, that we clearly intend

for the U.S. House to take a very seri-

" ous look at this, even though it is in a

_conference - and they have already
passed the HUD and mdependent agen-
cles bill.

‘I believé before this bill is finally
conferenced. that there will be many
House Members on both sides of the
‘aisle who will indicate their support..
How we will go about doing that within

- the technical rules of the U.S. House, I °

am not prepared yet to discuss, but a
number of House Members, both Re-
publican and Democrat, want to help
us ‘get this amendment before the
President as part of this appropriamons

bill, -
‘Having said that. lec me make sure

that Senators and that those out in the
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" andience, called America, v whether 1t 15 -
. families of severely mentally ill young
people, or whether it is .amall -busi-

nesses, or whether it 15 big businesses -

:.-in the United States, this-amendment :.
-ed; I will confess to everyone, this com-

'l,promiae truly—truly—dramatically re- .
.duced our expectations and our hopes."

is not the bill that passed that brought
“doncern as to the cost to business 'I'his

. m a very simple proposition.~

* This bill, let me make it clea.r. does, .

'.knot'. mandate mental health services or

'detelfmine charges. It does.not require ;-
“cleared the Senate with 68 votes re-

" quired the same exact coverage for the

parity for copayments and deductibles.
© It does not require parity for inpatient.
" hospital stays or outpatient limits.:

. This amendment, as presented, does
not: cover substance abuse, and it does
not cover chemical dependency. It ex-
cludes Medicare and Medicaid, to -be:
handled separately in legislation with

reference to those statutory benefits. |

It allows for managed care and mental
health carve-outs, does not apply tofo-'
dividual health coverage, and exempts

small businesses with 25 or fewer em-.

" ployees. - S
8o I guess wit.h t;ha.t clea.rly under~—
stood, one might ask, what does’ 1t.do?
: 'Essentially. this is a compromise to
bégin down the path of parity and non-
discrimination for the mentally {11 peo~
. ple in this country who ‘have health in-

surance. It does juat two very nm-‘,
‘gregate lifetime coverage i5 80 small as

damental things..

The aggregate lifetime covera.ge on'_
an yvinsurance policy and the annual  j
-payment limits, Mr. President, must be"

the same for mental health « coverage as
EEN pression or severe depression or schizo--

B phrenia or one of the bipolar illnesses.

for the physical health’ coverage.’ :.ii.
In simple ‘terms, if heretofore ‘you

' bought an insurance policy and it cov-

ered mental health, with whatever con-
. ditions are attached—normally down
here well into-the policy it would say
the - aggregate . lifetime coverage is
. $50,000, and up here in the bolder print’
it might say the coverage for ‘every- .
body in this policy. not otherwise pro-
vided for;"is $1 million.. So if you get
sick from cancer or. a heart condition
or tuberculosis or, God forbid any of '

the serious illnesses, the lifetime cov- 3

erage is $1 million under that policy." .
But- if you get schizophrenia when
you are 16 or 18, which is within t;he__
age, between 17 and 32 or so, you might. .

get that dread mental disease, this pol- .

icy that I was just alluding to that is
out there now would say mental health
is covered, mental illness, but it would
say for that one, you only get $50,000
worth of aggregate lifetime’ coverage.
This Domenici-Weilstone amendment"
says that will not be legal anymore, for .
it says if you choose to write that pol-
icy or if you choose to buy coverage as
& big company and you buy a $1 million
aggregate coverage for your employees
for their illnesses, then if you want to
cover them for mental illness, you have

to. cover them lifetime “for $1 million ...
little ray of hope to the millions of

also. -

© And if the a.nnual payment limit for‘
-those are common also —you may have
a $1 million aggregate for your life-
t;ime. but it may only cover $50,000 a
year as the annual, or $100,000—it says
that figure, too, for the annual limits

has to be the same for .the coverage “:

‘?CONGRESSIONAL RECORD-——SI:NA'I’E
provided for mentally in people as for .
~others with physical ailments covered.

in an insurance policy.
- Frankly, Mr. President, I say to my
fellow Senators, from where we start-

But we. understand. We have dramati-‘

cally reduced the scope. *: .-
We understand taat the first bill that

mentally 111 as you provide for anyone
else, for other illnesses. And we under-
stand there ‘was a concern about that
in terms of how much it might cost.

"There was some .concern expressed

about what kind of treatment is treat-
ment of the mentally ill. Is it just an
ordinary visit to a psychiatrist becaunse

.you. have ma.rital difficulties” or be- -

‘cause you ‘have a very tsmpora.ry kind
of depression? "

for this very important part -of the
American population and say let us get

‘started by eliminating the hoax that
. exists in many cases where mentally i1l

people think they have covera.ge but
when you look at the fine print, the ag-

compared to the coverage for ‘other ill-
nesses that, in many. cases, it is a
shock to those who have a family mem-
ber ‘who_comes down -with manic de-

.80 we, to make it clear again, do not
m&ndace the copa.yments If you want

. to differentiabe by having different co-

payments for mentally il people and
the coverage you provide, that is your
privilege, that will be negdtiated, That
will be there in big companies-as they

-work out; how they are going to cover
‘people. We do not mandate that parity
‘to go dowr. that far. We say just parity .
parity for the aggregate and -

‘at the.top,
‘parity for the aggregate annual. ... ..

. We are startine down a path of at
least Dbeginning to understand that

.there are indeed millions of Americans

who bhave members of their family with
these dread diseasés. Believe you me,
‘the stereotype of old as to how these
happen, where they come from, are all

- out the window. They did not come be-
" cause a mother mistreated a child.

They did not get schizophrenia because
somebody neglected them for 10 years.

These are very, very serious illnesses of

the brain. Someday we will tie those

down into very, very .understandable -
physical’ treatments with medicines

and - other things which are already
making dramatic, dramatic progress
for this part of our population. . .

So we have a chance to just send a

American people, hundreds of thou-

sands of families who have this kind of .

situation that heretofore your compa-

‘nies, if they are insurihg you and your

family through your employment, if

they cover you for mental illness, then .

it will not be triwla.l coverage. it will

» S0 what we declded to do was to scale .
back our desiré and our hope ‘for parity

‘wers

-Chadr

e

\

not be a sca-led—down coverage so msig-
nificant that it hardly, hardly deserves

dren do or they get manic depression or
they become seriously depressed where

89917'

- being called coverage, because if you " .
get schizophrenia or one of your chil--

it becomes chronic for.-any period of -

time, anybody in this room knows

those $50,000 1ifetime limits do not -

cover it at all no more than they would
cover for somebody who is desperately
11l with cancer and needs 10 operations
and chemotherapy and 6 months in the
hospital. That $50, 000'wou1d be gone-in
Smonthsor3 months.

So we get a-little bit of what we ca.ll

parity. And we move just a little bit .

further away from .the rampant dis-
crimination that besets coverage for
the mentally ill men, women, teen-
agers, young people across this land.

- I repeat, when you vote for this to-
night, many of you will have heard—

‘many of the men and women in the.
Senate. on their trips home and cer--

tainly many House Members in their -
districts will have heard from the Alli- -

ance for the Mentally Ill, thousands

‘and thousands of their members. I have

already run into two Senators who met

their membership at home. And some ..

joking, -I say to Senator
WELLSTONE, because they seem to say
your name right but they seem to say
my name wrong.. .80 they say you have

- to support that “Dominichi”-Wellstone
bill. But that is al] right-just so long as -

we all'understand what it is.

. So Mr. President, at this point; Iam .

going to yleld to Senator WELLSTONE. -

But I am wondering if we could get a -

time agreement to satisfy—we have a
second-degree amendment being of-
fered here. Before I agree to a time

agreement, 1 wa.nt to see it So I yield

the floor. .

Mr. WELLSTONE a.ddressed the_

" The PRESIDING OFFICER. The ’Sen"’ '
‘ator from Minnesota: R

Mr. WELLSTONE. Mr. President; I
will be relatively brief because I know
there are several other Senators who
want to speak tonight. Senator. KEN-

«

NEDY has spent many of his years as a .

Senator fighting on behalf of parity

and fairness for people struggling with .

mental illness, and others.
Mr. President, on April 18 of t;his

ment. This was really an amendment
that sald we ought to end the diserimi-
nation. There ought to be full parity

‘ year, 68 Senators voted for our amend- -

for the treatment of mental illness in -

our country. I think what the Senate
was saying—68 Senators, which is real-

ly a significant vote—was that for too -

‘long the stigma of mental illness has

kept many in need from seeking help
and for too long it has prevented pol-
icymakers from providing the help. We

heard from a number of Senators who .

spoke in very personal terms about
their own families and their own expe-
riences—Senator .CONRAD,
SIMPSON, and Senator DOMENICI.

Mr. ‘President, their testimony was

eloquent and powerful. But in addition

- Senator -
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I w&nt to point. out’ t-onight t:hat‘. there

. -are also very sound policy reasons for
- supporting this. amendment. I'wiil not
-,'describe our amendment. Senator Do-

. .MENICI has already done so. But I do
: want ‘colleagues to know that it is just

an incremental st.ep forwa.rd but a sig-

‘nificant ore, .-

What we are saying 15 tha.t when it
comes to- lifetime caps and annual

‘caps, at least have parity there so that

we do not have a situation where there
is a million-dollar ¢ap for sqmeone who

. .is struggling with cancer or heart dis-

ease and then you find out that if

someone is struggling with mental 111

ness all together it is a $40,000 cap or

an annual cap of only $10,000. -
This amendment would - really . help

many families .in our country  who

right now, given the present arrange-
ment, which {s an arrangement of dis-
crimination and stigma, just face eco-
nomic catastrophe. People just go

~bankrupt. People go under a.ll too-
Aoft.em -

- 80, Mr. President. this amendment 15
incremental. It is not full parity, but it
would be an enormous step forward. As

.. T said, it I8 not just the personal sto- -
.ries. Certainly I could talk about this
“tonight in very personal terms. We

have done that: already. But there are
sound policy reasons. The MIT Sloan

School of Management reported in 1995 .

that clinical depression costs American
business $28.8 billion in lost product.iv-

. Ity and worker absenteeism.

In addition, there.are too many peo-
ple in prison who should not be. There
are too many children who could be

- cdoing well in school who do not do
. well.

There are too many families
under tremendous strain that do not
need to be under so much .strain. I

_'mean, in many ways we talk so. much
about the importa.nce of supporting~

families.
JIf we could pass this amendment w

night with a huge vote, and then work

“hard and get.the support in the House—. .

and I think we will, Senator DOMENICI

is right, 80 many families and 86 many
- people who have struggled with this
-have been active. One of the things
that has changed through. organiza-

tions like the National Alliance of the

"Mentally 11 and others is that people
‘no longer will accept the idea that be-
_cause they have to struggle with men-
tal illness they are somehow women or
“men- of less worth or less substance or

less dignity. Pecple are speaking up for
themselves, -~

‘1 think if we get a rea.lly strong vote -

tonight—and I think we will—I think

- you will see many of those families

‘working hard with Members of the.
. House and we will pass this. And we
should, Mr. President. It would make
‘an enormous difference.

‘1 said ‘to my colleague, Sena.tor Do-
MENICI, and I have said to other friends

as well, that the only thing that trou- .

bled me that evening—I will naver for-
get; I was very proud to be a part of
this—was that at the very end the ex-
pectations of all of the people that had

: Representative&

. more count;erprodpctive, .
widespread than those inflicted on the .
mentally 1ll'-and their familiés. Lack of
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juat nsen. ‘the hopes would just be

.dashed and people would ‘end up .just
being . devastated: and. dlacoura.g'ed‘ and'~

feel like it all was for naught. -
We did not make it on the inaurs.nce

reform bill; but this i8 not just a sym-

bolic exercise tonight. We are hoping

to get a huge vote from Republicans

and Democrats alike. I think we have

‘the support for this. Then we are hop-
. ing that i{n conference committee this

stays In and this becomes the law of
the land. It is not full parity, it is just.
incremental, but what a difference it
would make. What a difference it would
make for famlilies- that are struggling
with mental {llness. Mr. President.
what a difference it would make. S

L‘haa been touched by these tragic ill-

e tember 5 1996 "

ember. ' ﬁ'iend. or & coworker. who

The ﬂnanoml \burden of seripus’mo" :
-ness. can be ‘crushing, whether the 111-

“ness {8 ‘mental or physical, whether

-schizophrenia, heart disease, or cancer.

" For the majority of Americans, health - -
insurance provides protection against . - .
-the cost ‘of treating heart disease, can-

“ger, or other physical diseases, but . this

‘protection is shamefully less available’
for mental .illnesses. There 18 no dis-
crimination in -Insurance . coverage

" against victims of heart disease or can-

~cer, . but' there is vast discrimination

against those afflicted with mental il}- ~ . =~
-.>ness, and it is time for Congress to end )

-1 do not guéss this'is the most impor- “it. -

tant reason, but what a difference it -

would make for all of the families that’
now are speaking for themselves and.
talking. to Senat;ors a.nd ta.lking to

and I'mked

-1 see Senator ComAD

‘about what the Senator- said on the
floor on April 18, I'said I would never
“forget those words. I see he ia-here to -
-speak. I do not vgra.nt to cnt; lnto

time of others. - "¢

However, I think. 1t is only old data
and old ideas that have kept us from
covering mental health ‘the same way

they are acute or chronic. Congress
should ‘pass this. The Senate should
pass this amendment. We shonld pass it’

‘by &' huge margin. It 18 a necessary and .

affordable step toward .ending the stig- -

.ma and discrimination against Ameri-

cans suffering from mental fllness, "~
-Let me repeat one more time: This ~

.vote tonight, the lnrger the margin the -
‘better, will be a necessary and afford- -

able step that we-as Senators have
taken toward ending the stigma. of dis-

‘erimination. against Americans: siffer--.
ing from mental illness. Colleagues, -

Democrats. and Republicans .alike, to
take that step 18 no ama.ll accompnah-
ment. R j L
I yield the noor. CEe
Mr. KENNEDY. Mr. President 1 ask

unanimous conaent that - Sarah

‘Vogelsberg, &' fellow in my: ofﬁce. be
. given the privilege of the floor. durlng

t;he consideration of this amendment..
.. The PRESIDING OFFICER Wichout
objection 1t is so ordered..
Mr. Y. . Mr. Prealdent few

forms of d.iscrimination are crueler, -
‘and - more

adequate insurance coverage for the se~
verely mentally 111 18 a- major factor
leading to homelessness—and hopeless-
ness. Hlness i8 a tragedy for any fam- °
ily. Mental illness is a triple tragedy
because the inevitable strain of coping:

with the illness is compounded by the~

unfair stigma a.ssocia.ted with the 11-:
ness and the lack of adequate insur-
ance coverage to make trea.tment; af-

fordable.
Five million Americans suffer ﬁ‘om

-gerious mental ilinesses every year. -
Few Americans do not have a family

we cover .other real illnesses, whether ¢ Even

amicted by severe mental fliness, Even
“mental {llnesses that are less severe in

-theé- sense they.are not chronic or do

-not have:a clear biological basis can be .
devastating -to individuals and fami- .
‘Ues. ‘Transient depression can lead to
-suicide. Mental health problems can re-
cault in divorce, child abuse, job loss,
- failure 1n school, delinguency, and sub--

"-.gtance abuse. The health costs of treat- -

4ing severe mental iliness is$27 billiona
-year. .The total cost of treating all
‘mental illness is $70 billion & year. ..
these figures are far.from re-
‘flecting the true cost of mental illness
~‘because such illnesses are often. inap-

priately treated in the health care
system at a high cost’ with poor out-
“comes. It 18 estimated that adequate
}:restment for mental fliness would
. Bave 10 percent of’ overs.ll .medical
- costs,’ . .

--And these are only the direct costs )
The indirect costs of severe mental {11-
‘ness—lost product.ivity, disability, and
~premature death—exceed $40 billion a
.year, and the indirect costs of all men-
..tal 1llnesses are far higher than that. .

. Mental {linessa i{s treatable and often

curable. And treatments are becoming

.more. effective every year. In fact,

~.' treatment for even very severe mental

"disorders is- more effective than .
‘angloplasty, one of the most common )
t;reat:ments for heart disease. " .- - .
.Yet, --insurance .. discrimination
aga.inst mental illness’ 13 rampant, de-
spite the fact that mental illness can
. be as devastating as any physical ill-
“ness, despite the fact that good mental
health care can actually save money,
.despite the heavy burden that mental
"illness pla.cea on millions of Americans
and thelr famﬂies. Only about 11 per-
cént of all employer-sponsored health
‘plans cover treatment of mental iliness
‘a8 generously as treatment of other 1l1-
_nesses, Two-thirds of such plans place
dollar 1imits on outpatient treatment.
"Bighty percent have more restrictive
hospita.l covera.ge for mental illness.
-Senator DOMENICI and Senator
WELLSTON’E offered a landmark amend-
mem; to end . this injustice. when the

Kassebaum-Kennedy health insurance

- 'bfll " was considered by the Senate.
Thelir full parity role made sense.

Five States have 'already adopted
comparable laws. None- has experlenced
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‘. ", . it works
- . Maine, Rhode, Island, and New ‘Hamp-

: ‘September 5 1996

.-sigmﬁcant cost. increa.ses aa a. result..
for - Maryland, Minnesota,’

shire, it can work for ‘the reat of the
country...

Here is what, the Governor of New
Hampshire sa.id. el

In the 2 years since 1 signed this bill this
has proven to be an affordable and effective :

- .plece of legislation. . . I urge you to pass

similar health rei‘orm iegislahion on ‘the na-
tlonal level. - .. E
The. Govemor of Minnesot.a. said: s
Since the enactment of {our] law, i;hare has
not been a significant cost increase.. . . I en-
courage you to support the Dcmenici»
Wellstone amendment. . .
The Governor of Maine said o
Qur experience with serions menta.l illness
" has indicated that providing responsive and
supportive coverage upfront . ... is not only
the proper public policy, but also’ has posi-..
. tive economic” impact’ wit.h( very litt.le
) upﬁ*ont costs i’or our State,
~ The Domenici—Wellstone ‘ame dment
as has been pointed out, was approved -
by the Senat;e by an overwhelming 68-
30 bipartisan vote. President Bill Clin-
ton urged that it be enacted into law.
Unfortunately, it was dropped in the
House-Senate. conference because . of -
the opposinion of our Houxe Republica.n
conferees. . .
Now on this bill we have another
X chanoe to do the right thing. The pénd-
ing ‘amendment is a- compromise——o.
worthwhile downpayment on this ‘basic

'issue. Under the amendment, .the .an- -

nual dollar limit and lifetime . dollar
limit for mental’ healbh services’ GOV~
ered by insurance could not be less .
than the limits set for other heaii;h

services. "
The amendment does not e.ddress

many other special limits often im-.

posed ‘on mental health services, auch
as higher copayments, limits on out-

.patient. visits, or -1imits on. hospital .

days. Like the original amendment, it
does not limit in’ any, way leg'itimate
cost containment steps to assure bhag
care 18 necessary and effective...

The cost of this amendment is mini-
mal. At most, it may lead to a rise of
four~tent;hs of 1 percent in heaith in-
surance premiums, according to the-
Congressional Budget ' Ofﬁce., Obher
" analyses estimate the ‘costs may even

be lower. And none of these. .COBL, esti-

mates take into .account . the savings
‘that better mem:a.l health care wili
provide. -

. Opponents contend this proposa.l is
an unjustified interference with the.
rights of employers We heard the same
objections to the minimum wa.ge to-
laws outlawing racial diserimination in
employment, to the Americans -With
Disabilities - Act, and to .child labor
laws. The opponents were wrong then
and they-are wrong now. . . --

. Americans with mental 111nesses a.nd
their families deserve a.simple justice

" from employers, from the health insur-
‘ance industry, and from their Govern-
ment. This is the Congress that can
begin to show the common sense, the
compassion, and the basic fairness tha‘,t

PN
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Athe ment.a.lly 111 a.nd ‘their families de-
serve, I urge tshe ‘Senate to adopt t;his'-"

a.mendment

= Ijoin inm pa.ying mbui;e to my two’
coneagues and friends, Senator DOMEN-
1¢1-and Senator WELLSTONE for their ef-
i fort.s They have fought long and ha.rd“,
~ treat a physical illness. "

to ‘make this amendment & reality.

| Bvery: famﬁy that will ever have a
"loved one who will nieed mental health
care.is in their debt. I 'also want to-
" mention Tipper Gore, the Vice-Presi-
' .dent's wife, who has done so much-to
.increase .understanding of the need to
-improve mental health coverage and

has worked .80 hard for mental health
parity. . Finally,
. untiring efforts in this. ca.use deaerve

.special commendation RS
I urge the Senate to adopt; "this .

a.mendment;—-—and -1 -urge.- the Senate

conferees to, hold firin -this time, so

- /that the House extremists will fail, and
that this long overdue measure will gof .
.to the President for signature. . . .
- This amendment has & special mean- -
ing for me .and my{amily In 1963, the °
first  Presidential message on mental
illness in history was sent to the Con-

.gress. by President Kennedy. This mes-

sage resulted in the passage of the first .
program to establish community men-

tal health centers and provide commu-

‘nity-based services for the mentally ill.

And I am proud that, as chairman of
the .Committee on Labor and Human
Resources, I had ‘the "opportunity to
send to the full Senate President Clin-

ton’s Health Security Program, provid- -
‘ing for full parity .and comprehensive

coverage of mental health services for
every American. I believe the day will
yet come when we will enact a program

that. assures the basic human right to.

‘health care for every American, what-
ever their wea.lth—-—and whabever i:heir
illness.

Mr: President t;hia Sena.te owes a .

great sense of appreciation to our two
colleagues for fighting for this modest

‘but. enormously significant and most
‘important ‘program..I hope it will be‘

carried by.an overwhelming margin. :
_ Mr. CONRAD addressed the Chair, -
" The PRESIDING OFFICER. The Sen-
ator from North Dakota is recognized.
- Mr. CONRAD. Mr. President, I want

’to join my .colleague,  Senator KEN-

NEDY, in commending Senator DOMEN-
1CI and Senator WELLSTONE for offering

-‘this amendment. :
. The Senate has conoemed {tself with )

‘this issue several times in the past.

Previously, when Senator DOMENICI

“and Senator WELLSTONE offered this,

amendment—a much broader amend-
ment than this one—we got 68 votes on
the floor of the U.8. Senate. In the rec~
onciliation bill, I'had.this passed in the

‘Finance Committee, and it passed on
. the .floor- of the Senate on reconcili- -

ation. So.the Senate has considered a
much broader version of mental health
parity than we are considering tonight.

This only relates to parity on lifetime

and annual caps for mental illness. It is
a_ small’ part of the parity provision
thanpreviqusly passed with an over-

'whelming vote on the-floo

President Clinton’s

“of the U.8.

-

Senate.
. Now, Mr President "this is a. begin-

ning It is an important beginning, and - .-
we ought to make the ‘start, It is the - ~
.right thing to do. We ought to treat a.

mental illness in the same way that we -

-

Mr. President, the la.st. time I spoke :

on’ this matter before my colleagues, I

talked about an experience I had when"
.I was the assistant tax commissioner
An the State of North Dakota. We had.a.

receptsionist. who was struck by a men-

tal illness. I recounted her case. I don’t

want to take the time of my colleagues

tonight to repeat the specifics of that

matter, but I will simply say. that she

was a 'young, vibrant woman, who one

day was healthy—perfectly healthy, ra- - -

diantly healthy—and .the next day she
talking to her. Her life was badly dam-

‘aged. In fact, she ultima.tely tried to
" take her own Mfe; - .- ¢

Mr. Prestdent, it was'in dea.ling with'
that case that I learned that, in this

thought the pictures on the walls were

country, insurance policies frequently -
discriminate against those with mental
{)iness. And it i8 & véry serious matter,

this ma.tter -of discrimination, because ™

if you are so unfortunate as to have a
loved one or a family member or, God
forbid,. you yourself are stricken, you
will quickly find out that the coverage

in most .policies is dramatically dif- - ,

ferent for a mental mness than a phys-;
Jical {llness.: -~ - .
For example, annual caps. typically. -
for mental iliness are $10,000 a year.
- For physical iliness they are $100,000 or
$250,000 a year, which is a dramatic dif-

ference. Believe me, if you are part of

& family that has this awful thing hap- .

pen to you, and you are up against
those kinds of limits, you will find out

very. quickly that this can drain your

family's finances. This can be devastat-

ing, not only in terms of the personal
tragedy, but in terms of the financial
tragedy that follows, as well. i

“Mr. President, this is a modest pro-
posal. According to CBO, on.average,
this would increase health Insurance -

premiums by .16 percent, not 16 per-
cent, not 1.6 percent, but ,16 percent.
Mr. President, this i{s the right thing

to do. ‘We ought to take this step. I

hope my colleagues will join in on a bi-
partisan basis in passing the Domenici-
Wellstone amendment. I thank the
Chalir and yield the floor: :

Mr. SIMPSON. Mr. President I am
very proud to be a cosponsor of the Do-
menici-Wellstone amendment, which
provides for just a small measure of
mental health “parity.”” I am also a co-
sponsor of the freestanding bill, S. 2031,

the Mental Health Parity Act of 1996, .

which was introduced on August 2. I
am—and will remain—deeply commit-
ted to this cause. I sincerely belleve
that ‘the manner in which we address
this singular issue will speak volumes
about the true nature of the 104ch Con-
gress. -

- 1 want to emphasize as clearly as 1

can that this amendment does not ask-
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provide parity with respect to Ufetime -
caps and annual payment Umits’ In:
other words, if an existing health plan

hes a lifetime cap or an annual limit

on what it will spend for medical or

surgical services, that plan must either

include services for mental illness in

- that total or have a separate ceiling for -
mental illnesses that. is no more re--

strictive than the.ceiling’ for medlcal

" and surgical services, .
* This very limited proposal wmﬂd

apply only in these two areas—for life-
" time caps and for annual payment Hm-

- its. It would not require “parity” for

copayments or deductibles or a.ny other«

aspects of health coverage.

‘Considering that the Senase has pre- .
‘viously voted—on April 18, by a margin’
of 68 to 30—for an amendment- that™

would have required a much ‘more

sweeping version of .mental health -
" sarance company. We will have had the

Government make- that 'decision and. not know if.there.aré.sny -other Sen- - ..
‘not the consumers."Now, I-put it. to
an even larger vote. I would look fox% -Senators that it is. lmporta.nt for: con-,
* gumers. to -have: choices. ¥ must say

“parity,” it surely seems to .me that
the pending amendment—which 18 so0
‘very limited in scope—should ‘pass by

ward to that.

But those of us. who have been i.n- :

. volved In this cause have’ learned not
to take a thing for granted. Even if we
are to win this vote, we -know that we
will confront myriad further roa.d-
blocks as this measure worka its way
though the legislative process in the
remaining weeks of this session,

I still have a bit of a hollow reezix'xg,

' about our fajlure to Include this rea-
‘sonable compromise in the health in-
surance reform bill. In a bill that was

80 packed full of “mandates’—which is
exactly what the health insurance bill-
‘consisted of—somehow this. mental .

- health provision was singled out as

some terrible mandate t;hat wou1d4

“cost too much.”
As much as I don’ t; want to belleve

this, my gut instincts tell me that this .
outcome most surely had solmething to
.do with" discrimination ' against the .
mentally ill.-This Congress should not .

make this mistake -a second time. I
urge my colleagues - to: support the
‘pending amendment. - B

Mr. BROWN addressed the Cha.ir

The PRESIDING OFFICER. The Sen-"

ator from Colorado is'recognized. . -
Mr. BROWN. Mr. President, -I rise

. with a heavy heart to. address this sub-’

ject, I say heavy heart hecause no one

could fail to be moved by the very elo-

‘quent statements that the distin-

" guished Senator from Néw Mexico has .

made on this floor conceming this

problem, both now and in the past. He .

"has brought to light the problem that,
I think, affects many Americans and
has focused our attention on a very dif-
ficult aspect of t;he current healt;h care

policy.

On t;he major t:enet that suggests ~are

that there are differences in coverage
in this area, I must say, the Senator is
exactly right. That certainly conforms

with my understanding. There are dif--

ferences in coverage with regard to
mental health. He has eloguently put

aching. Tt
would merely require health. plans:to.:

- aréa. I think he'has ‘done'an excellent,
Job in articulating the difficulties vis-

' nuances in the insurance policies. "+

- cerns? ‘It 18 simply this, Mr. President. |

_-this case sets limitations, fixes limita-
- tions, what we &lso-do 1s not only help

.what kind of -coverage you. purcha.se,,
- not the.person who {8 paying for it. -

" If this amendment passes; consumers

" hear—and I think he and. others have:
-acknowledged it--that it may have a.°
tendency to-have  people drop.mental |
- health coverage-from their polioies. i
chis passes in its present form. - i

‘will conform -with .these - guidelines,
-ought to retain that choice. I believe it .
"cision away from consumers. Thus, Mr.

- President, I do rige-with an amendment
g that Ithink clarifies the-issue.” .. -

- “Mr. BROWN:-Mr. President; I sendan .
" . "gmendment to the desk’ and’ a.sk for 1ta

~pmposes an amendmez;c numbered 5195 t,o'.

-title, consumers ahall retain the freedoms to
choose a group health plan with coverage
-Umitations of thelr choice, even if such cov-.
-erage lmitations for mental health services

‘purchase the protection that they

suffer frbm these inﬁrmities ‘suffer tre=
‘mendous’ consequences- because of . the
“lack “of “insurance wooverage in that

t.:that- choice themselves. Ir you wish to
deny the consnmer the right to purs

ited upon their families, not oaly" be":
cause of the lllness. but because or the

-Why .would -one rise to voice con- - :
Should we force people to.buy coverage
As. this body requires coverage, or.in’ ‘they do not want to.buy? There are .-
" good argunients on both-sides, lnciden—" -
tally. 1.will certainly concede that, I~
.will concede that the ¢ase the distin--
-guished ‘Senator from New Mexico
.brings for his amendment i8 one of the-
most- heart-rending and eloquent pres-
:entations I have everlistened to. . °

‘86, Mr. President, I'also believe it ls
importsnt in thisland of freedom to re- :
“tain freedom of cholce for consumers.
Thus, I’ offer my amendment, here on
“the floor. .
Mr., DOMENICI. Mr Preai nt. I do

people out who'are on. the:receiving
end, but we establish- the precedent'
that it is for the Government to decide’

;-Mr. President, let us be very’ speciﬁc.

will be denjed- the right-to. -pick " the
terms "of coverage; or negotlate t.he‘,-
terms of coverage they. wish.with an in-

n.tors who want ‘to-Bpeak in behalf of .
the Domenici-Wellstone, et al., amend-
“mernt. "I nndersba.nd the Chair. would
.like _to'speak: T will personally relieve . .
the -Senators’ “underlying amendment him shortly .so0 ‘he can speak. But let
does not mandate the mental. health ‘me, ‘make a comment about the Brown
coverage. It still leaves that open. I:do- amendment, after which I will move to-
V‘_.ta.ble 'it once Senators. who' want. to -
‘Bpeak. have ha.d an’ opportumty‘to do

that I think it is commendable that:

‘Let me- juat ma.ke a-case here. Fellow :
Senators, we just passed a‘Kassebaum-'
‘Kennedy health’ reform'-bill. ‘What did
we say in it with reference to preexist-
“ing conditions? We said insurance com-
-panies can no longer-deny coverage be- -

cause of preexisting - conditions. We .

could have had a distinguished Senator
“1like the Senator from Colorado—and he
"8 distinguished—come to the floor and

say, “But we ought ‘to have the con-
‘sumers retain the right to choose.” 8o
‘we could offer an amendment here that
“would have. said it. But we need to pro—
tact the consurners’ choice. :

. 80 weare saying you have to do thls.
B 'You have to cover the preexisting con- .

‘ditions, but the consumer. cught to -
‘ have -the clhoice, . and he ought to be
;able to opt out. You see what that did.
“Nobody dared do it—not even my dis-
tinguishéd - friend from Colorado——be-
immedia.be consideration. - - cause that produced what we all call

PRESIDING- OFFICER ‘Ihe C‘cherry picking. It permits people to
clerk will report. = - _-offer coverage at the lowest possible

- The legislative. clerk read as rollows rate denying coveragé to many, many

‘The. Senator from Colorado [Mr. BrowN] . people and les.ving those to somebody
elae L
- Teited here on the ﬂoor whene cherx'.v
.‘picking came from. I thought it came
" from the basketball player where, when '
-the fellow didn't want to get into the
game of getting rebounds, he stood out
-on the side over there and let the other
" people do all the work. And he would
run down, and they throw him the ball,
and he would get to cherty pick the
basket, :

. What . the Senator’ is doing here in .
thls amendment, which sounds great, is .
he is taking a provision that we are of-
fering that says simply the following:

- What we do i we pass thig'is sy tha.t'-t
consumers are no longer -allowed. to
make a’ choice as to the limitations on
the mental health. coverage that they
purchase. What we. are saying 18, you
are going to have to buy . a policy that’

even . though you don't want to.  Now,
Mr. President, I believe that consumers

18 fair to require pecple to offer cov-.
erage, with the. commengurate costs
that it may involve; but.I-don’t think
it is appropriate for us to take that de- .

" AMENDMENT NO. 5166 “1’0 AMENDMENT NO. 519¢ -

amendment No, 5184.. . .
At the appropriate place ln the amend—-
mem: {nsert the following: b :
Notwinhscanding the provislons of this

inconslst;enc with section 2 of this. title.
Mr. 'BROWN. Mr. Presldent. the
amendment - is very simple and it is
very direct. It simply retains the mat- .
ter of choice in the consumer. If you '’
think the consumer ought to be able to
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.- coverage, ~you-¢annot ‘have:two dif:

pany- ¥
~cover menta.l heaithh-—-let me. repea.t
.they " choose %0 . cover menta.l”hea.ith
Implicil:ly they‘do not ha.ve ito cover

will" offér policiés wit:hout covera,g for

mental health.-:I - -agsume that -exists “:plans
‘ today: Tt will exist tomorrow. It will

exist a.year from now if this ‘becomes

- law. Companies will offer policies with "
no mental health coverage, and that. is-

‘available “for "those consumers .. whe

" 'want to choose that. But.it will al80 "
" offer mental health coverage. All .we -
' dre.saying-is, if you choose to offer,
that coverage, then you must offer two -
things—only two things::The annual -
amount to be paid for the 1liness and -

treatment must be the. same for phys—
‘ical as for severe or mental mnees Yo
can't have two different annual? :pay:
ments.-As’ to -the lifetime . a.ggrega.ﬁe

ferent ones; if you. cover mernital health.

So, .in -a sense, I say. to . my fellow
- plied.

‘Senators, this cholce s a.lrea.dy pro-

They are going t0 Say. we are not' cover-

ing mental ‘health. Would you like ‘to .
- . buy that kind of policy?. We:are only -:

. saying if they. choose 't cover mentdl

_If "the ‘Senator chooses to say,- for

Bt those companies’ that choose to’ wribe‘ .
<88t - step, first,~1 might -say, which is

insurance policies .that have  mental

. health and, therefore, have this kind of .
- policies,
ferent.than what I believe the cost im-

coverage, people -ought to be- able ‘to

o say, “I opt out of a portion of it."” Then:
I submit we are right back where we

_started where we do not have coverage

. for the mentally i1l because people who

- do not have any problems will opt out

. ..of it, and- there will not be coverage.:
- under even those cases where policies

have it expressly beca.use the decision

- .has ‘been. made—because the decision
. has been made—to include it.
.80 from my standpoint, I will ve;

) soon move to table this. I say to eve
omnie that I think, If it were adopbed and

" “‘implemented literally, I believe we will
have done away with the kind of cov-

erage we seek to provide within ‘the -
*:level of covemge 1. think that 1s the

“erux of it..

confines’ of a policy that ‘the offset

chooses—coverage for menta.l mness
_1yeld the floor.:

. Mr.- WELLSTONE a.ddressed the

o The PRESIDING OFFIGER Thes
K ator from Minnesota. - -

“Mr. WELLSTONE. Very bneﬂy.'l say'

- openly. that I could go through in a
"kind of logical way a1l of the specifics
of it..But I believe the amendment of
- my good friend from Colorado guts-this

. amendment in the second degree. I

- think what. he most objects.to is. the
idea of any kind of standard. We" just .’
- lowed. to have choices as to the.cov-
) - erage- levels you may wish for menta.l
) ‘“Look,

" ‘when it comes to the whole issue of the - .

' voted on a standard. That is' what we
" just-did. ‘That is the vote we just took:.
It was. 98 votes where we said,

" .mother-child, we want to make sure
‘there is at least a 48-hour period of

time.” That is what we just did. We are.
now sa.ying In a. very lncrementa.l wa.y‘

Airom ‘Minnesota, ‘let' me" suggest-that
~the. vote we. just ‘had, at least in my
view. 48 hot quite ‘the same.as he un-;'_,
“The record-vote we just had was

- “vided for because insurance companies :0n the Frist-amendment that perfected

"are going :to provide  ample choice.’
" that’ beca.use 1t:did- 1mprove ‘the Brad-

ley amendment.:I certainly would con-'
fess. to the Senator with regard to the .
‘underlying - Bradley amendment that -

" health that these two ch&r&cteﬂst.i(;gr ,‘there are significant similarities, and I

' _qualities, must be present.

‘sumers to.Yetain that opnon

with: capa." then- you move away ‘from
the whole strength of this.... .
“So'this is the oppoaite .of the pertec
ing’ amendment This’ a.mendment guts

this legislation. I: hope t.hat 1t will be ]
'f defeated resoundingly.- o -

.‘Mr. BROWN addressed the Chair. -
‘The PRESIDING OFFICER (Mr. Do-
Mzmcn The Senator from Colorado. -
S Mr.

-the ‘Bradley ;:amendment.: I voted for & 5
" a'better health care plan before I came

‘tp the Senate than I havé now. Why?

~think.’he makes-a valid point there.
‘One djﬁ‘erence, 1. might point out, is

the cost differential for that very mod-

something ‘that I hope would'be in all
"which .is . dramatically - dif-

pact with’ rega.rd to the menta.l hea.lth

A;‘covera.ge is. .

Second, Mr President with rega.rdto
the statement of the distinguished Sen-
ator from New Mexico with regard .to

his polnt in rega.rd to choice being still
‘present, if his -amendment. passes, I
-think . that  is' a -valld point if either
" choice ‘s retained. ‘Unfortunately, the
“-choice, .though,- as to whether or not ..
- you-have any ment‘.a.l ‘coverage, if you

do’ not want “t0 go - with the higher

- limit you have to drop all coverage,’
“this amendment would-make it clear

that 'you retain the -choice as to the

Why is' that signiﬁcant" It may be

‘possible to afford 10,000 dollars’ worth

of coverage or 100,000 dollars’ worth of
‘coverage, or 1 million dollars™ worth of

. coverage. But ‘it may not-be possible to -
‘pay for $10 million of coverage. Does .
- that ‘mean,. if you can't. go with" the
higher 1evel, thdt: you are not allowed

to have any: choice at al1? Unless the
Brown amendment passes, the second-

-degree. amendment that is ‘exactly

what it ‘means. If the Brown amend-
ment passes, it means that you are al-

health:

It seems t;o me that is fundamentally :
"3 question of choice and an important

part of it. And it is.vital for our con-

\:".v‘

- I yield the’floor.

“his- amend.ment because it 1gnores the
‘Peality of our ' -current: health “care
structure | and raises an msue .that I
.have ra.ised ‘before and will raise a.gain

wvidual consumers do not buy health in-.

"BROWN. " Mr. - President, if -I.
= .panies. buy ‘health ‘insur
.€rs buy health insurance.:

':‘~'th1ngs that is wrong with our health:

‘to choose on our behalf.

cumstance we are

and again. and aga.Ln a8 we" deal wlth
the health care circumstance REREN
: He uges in his amendment" the word RSN

' “Consumers.” The fact-is that consum-" - °

ers do not buy ‘health insurahce. Indi- ' -

surarice except.in very rare ca,ses Com-

" In‘my view, that 1is-one’of the main'
care system, that individdal consumers
are not allowed choice. We are forced
0 take whatever our employers decide"

-1'have said on this ﬂoor before'I;had

Because the employer -for whom I1°. =~ .
worked did a better job from my point " ’

‘of view than the U.S. Government does
in chooaing plans. If I were an individ-‘ i

ual consumer buying health care the - o
way I buy an automobilé, I would have

~chosen. to bring that health care plan o
“with.me when I-came from. one em--

ployer to the other employer. But be-.

“cause of the way our health care sys: .
tem is structured, we.are not allowed

to do that. We, as ‘individual conaum—,j;

-ers, ‘are not allowed to make those
_kinds of choides. So let us understand ~

that when. the Senator from Colorado -
talks about consumers making choices, . ~
he is using the la.nguage of the market- =
place that simply does not apply inf
health care. ... . o
.. We had a long battle on’ th18 ﬂoor for e
many: weeks over the idea of allowing = "

‘individuals to set up savings accounts .

from which they could purchase health’
services. -‘We finally had a compromise .-
saying that we would only allow 750,000 .

people ‘te do that. If we cannot find a8 .
more ‘dramatic statement. than that-. :
fact ‘that underlies that consumers, =~ -

“that is, individuals, are not allowed to' - - .
make these kinds of decisions, then I .

do not know where we -would, find a - -
more dramatic statement. - . . -
1 would like in coming. Congresses tc

_‘restructure the system around medical .-’
‘savings accounts and around consumer =
.choice. I think that is the ultimate so- - -

lution, and if we get to that point, then .
I think we can consider the amendment .

" of the Sena.tor ‘from" Colorado. ' But

when 'we are- stuck ‘with - -the cir- v~
-stuck . with now.
where decisions are made by somebody
other than mdlviduals, I think the ...
amendment of the Senator from New
Mexico is an appropriate one, and Iin-
tend - to oppose. the second-degree‘ L
amendment and support the amend-

o ,’_ment of the. Sena.tor from New Mexico.
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Mr. BROWN wil the Sena.tor yield

-for a question?

Mr. BENNETT. I would e happy to”

. Vyield for a question.’

‘Mr. BROWN. It is my understanding-.

" the Senator has favored letting em-
- ployers give employees choices. Would
-I be fair and accurate in saying that, if.
- the. DOMENICI amendment passes, it
. would preclude employers  offering,
making available to their employees a
‘choice as -to the various levels.of men-
tal health coverage if they differ?
Mr, BENNETT, It is my understand—

ing; in response to the Senator's ques-. |

.. tion, that an employer would not be
- precluded from offering whatever he
- wanted. From my own sxperience as an
* employer, let me describe to the Sen-

.ator what we offered to our employees.

.- Under the cafeteria plan proposal, we
.say to our employees that we have x
number. of benefit dollars. You tell us

.how. you want us. to. spend them on:

‘-, -your behalf. And under a cafeteria plan.
»... approach--a 125(c) pla.n, I think it is de- -
" seribed in the Tax Code—an employer
* could say, here is a mental health care

" plan of x amount of coverage. Here is a..
“mental health care plan-of y amount of

.‘coverage. Here 18 a mental health care
" plan of z amount of coverage. And here:
18 a physical health care plan of x
-amount of’ coverage.Aand you gec to

: . pick. -
¢ . - - . The employee
‘ cumstances could say,

vender those cir-
“I want $10,000

‘of coverage in mental health care

~under this plan, and as a second option.‘

- I want aplan that ha.s $1 million worth‘
N of physical coverage.”

- Yes, I get, in effect, r.he ‘same thing,

the Senator:is talking about, but I-

"f,have‘?to buy two plans to do it and

“there is nothing in the current law or-
. -nothing - in the 'Domenici-Wellstone
’ ;"amendment that would prevent an em-
. ployer. from offering that kind or cir-
cumstance.
. Mr: BROWN. To follow up, if I may
“my understanding of the reading of the,
Domenici amendment is that he does .
exemipt. from thése limitations: restric—-
" “tions to 'small' employers.” That, I
_+ | think, is a'commendable aspect of his

- .amendment. But I do. not “see an
“amendment that provides the. exemp—
tion that the.. Senator just. talked':
‘about. As a ‘matter of  fact, nhe way

Senator will want to clarify it or set .

me straight on it—the way I read it, it~

says precisely that you cannot do what

. the Senator describes, that you cannot

-have & plan that has $1° million for

.. - physical coverage and 8100 000 for men-
“.tal health coverage. -

) ‘single plan that has that discrimina-’
- .'tion. but if under a 125(c) cafeteria plan
. you say we are going 0 offer‘separate’’

that-effect if. t;he employee made tha

“read thé amendment-and perha.ps thie

- Mr. BENNETT. Yoii 6annot have" a.":

- plans and you buy both, you. could ‘gt

CONGRESSION A G;RECORD-—-SENA’I’E

Mr BENNETT That is right. An em-
ployer- who does not have a cafeteria

plan would not. face that option. But if .

" by passage of this we encourage em-
ployers to move.to a 125(c) plan, a cafe-
teria.plan, I:think that i8 all to the
good.. My underlying point is that the
_consumer does not make these choices,
which I think is wrong and needs to be
-changed- at some- point when we. re-
. structure our health care system. .
" Mr. BROWN. If. t'.he Sena.tor wou]d
permit me anothar,

. Mr. BENNETT. Surely‘

‘Mr. BROWN ‘It is this. Senator 8 view
that ‘the. option that. the Senator just

described for the. employer ‘about the.
cafeteria plan, which I think i$ an im- -pe

portant option, 18 the  option  that

ought' to be. preserved for other con-

sumers who do nos m; m the sma.ll em~

, ployer option. -

Mr. BENNE’IT\ 1 Asiee with the Sen-

ator, but I do not think this Iegislatlon
Tf v ' make ends meeét, who want health ine

- Surance in case Johnny falls down the

mtheplaceinwhichtodoit. S
7 Mr. GRAMM addressed the Chair. ...

* The PRESIDING OFFICER (Mr BE:N—
un'r'r) The Senator from Texas. . :
. GRAMM. Mr. President, what We
ha.ve before. us’ is. a.very bad amend-

ment with.very good intentions. What

this amendment in essence i8 saying is

that we in the Senate know better than.

.employers and . workers: what kind or
hea.lth insurance coverage they need.
. This amendrent overrides the deci-

_sion making of those. workers who are .
affected by this amendment, and a very
large portion of the popu]ation of the‘

coww ‘will be affected. - CaaTe
Wearegomgtosaytothem thatwe

lmow better.. You, may think that.you..

want- different. ‘Himits : for "traditional
. physical health insurance than mental

health: covemge. but. we: know" better:
.than you and are golng to .make you '

buy the coverage with increased men-

-tal health limits. The incredible para-.

dox 18 that the only way you can es-
cape this is to. dmp ment'.a.l health cov
erage a.ltogether TE

“This ‘is an’ unﬁmded mandate.

¥ we

‘had a° proposal-before us tonight.to’
raise taxes to: provlde ‘this beneflt, I
- doubt it would get 30 votes. But what'
‘we have-is. a proposal tonight where:

“pig Brother:®. ~Congress, know-it-all

Congress; perfact-insight— COngresa, is

going to.‘say that’ even: if ‘you 'are

young- worker and are having troubls
-buying health insurance and remaining
competitive in the job market, we are
going to force..you .- to: balloon your
.mental” health coverage as commend :

ableastha.tmightbe. A5 S fenond
- How. wonda;ﬁgdt w,ould, be ~if; ev‘ery.

‘erage. But what we are saying is, if you
have a.mf mental coverage in your plan,

Uit

' September'5 1996 -
" then: do ic, but do not make people buy
;it if they do not want it.
+I, would like. to remind my col-
;,1eagues-—-none of whom are having dif-
fculty buying health insurance—that
even though this may sound great from
our point of view, the problem with pri-

- vate health insurance is young working

couples. are. ha.ving trouble paying for
the. health insurance they have. And,

- to the extent that this bill drives up
‘the cost of hiring people, it will cost

people their jobs, it will force compa-

-~ -nies who cannot afford to provide this

beneﬁt 1o eliminate all mental health
coverage,. and it will force working
families to do without, because every

nny that: goes towards health insur-
ance comes right out of the pocket of
.the ‘worker. . Every economic study
done, including studies by the adminis-

*_tration, count fringe benefits as part of.

the wage package. What we are doihg
to' young .couples who are trying to

‘steps, is saying that you are going to
. have. to pay.for this extensive mental
ihealt-h coverage whether you want it or
not. This .amendment says that Con-
gress supposedly knows what is better
for you than you yourself do—it as-

sumes that Congress is capable of mak- -

ing better decisions.

-2-1 totally and absolutely rejec;'thia[ '

We a.dopced an amendment similar to
-this, but we adopted it when the major-
1ty leader, Senator Dole, made it clear '
that we: were never.going to see It

“.emerge from conference—yet we ended
-dp in conference with serious negotia—

tions about really. doing this. . - ,
o 1 frankly, - think 1t is - out.rageoua '
tha.t ‘on an appropriations ‘bill, we are
getting ready to mandate that working.
people and businesses provide a benefit,

-whether they want it or not; that they
:pay for it, whether they want it 'or not;.
and, we are doing. exactly. what the
. American people are continually out-

“raged about: injecting-our value judg-.
|.Iments over theirs.. We are saying that

we know batter than. you Know-—that
you really need this expanded mental
‘health- coverage, éven if you~do. not
w&nt i d even if you can not: afford'

The polnt 1s, mental hea.lth ca.re may
be-a wonderful thing. If we could snap
our- fingers and have. everybody - in
‘America covered, it would be great.
‘The truth, however, is that we cannot.
'This 18 expensive coverage. It 18 not an
-accidens that private health insurance
‘policies normally have differentials. In
fact, in many cases,.people do not have
mental health coverage. .. <. 5 &4
Wo.: have “not'- had' ‘a -'trem‘endous
‘amount’ of experience ‘with -mental
lealth coverage under. & third party
wment system, where the insurance
company is pa.ying for.it.. I'know we
can get into'a lengthy: debate about ex<
rience of “varfous. States.. I'have'seen

1y ‘high ‘a8 ls-percent in-
you' orce people t.o pay for
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ompanies: You do not rea.lly live.n &
free society. .you can- not ‘decide ‘what

product you ‘want to sell, instead we -’

. are going to mandate that you sell this

. policy. Indeed, we. are going to.use theA

-police power of the State to.make you
- gell this policy. But, at-least the Sen-

~ator from Colorado. says:: We are not .
. going to force young working: couples.'

* whose jobs might be threatened; whose

' ability to afford physical health insur.
-ance might be threatened—we are. not )

I

" terths of somehow relating this to.med::
" 'feal savings accounts, that 18 the mast :

.going to.make ther buy it
" "It seems to.me that is the issue,

contorted logic I have ever heard in my
' life.. The point of medical. savings "AC~.

- counts is that, under the current tax.
law. Af yqu buy low-deductible, insu.ra.
“ance it is tax free. But if you buy high- -

deductdble insurance and you put the

difference in-a.savings a.ccount then -

. 'you- have to pay taxes on that -dif-
* ference, In essence, we are

making peo-
ple, through the Tax Code, buy low-de-

ductible insurance. We are putting peo-

ple in a position where, when they are
‘buying health care; it is like going to. .
" the grocery store and having a. grocery -
" ’insurance policy, where 85"percent of
what you put ifi your grocery basket is *

- going -to be paid for by grocery insur- .

ance. Needless to say, if you had'such a.

‘policy, you would eat differently, and '
"choosing for their employers, and I

80 would your dog—this ia pat't of the
problem. = :. .- ke o

. What medica.l sa.vings aocounts do Ls
expand choices,” What the Domenici-

" amendment does . is limits . choices:

'What gives us the right -to say that

people should be forced to. buy :health -:
ch -

. ingurance that provides coverage w
they otherwise would not choose:'to
buy? Who are we to say thit we have
made this value judgment, that mental
health care and physical health’ care
are equal? Furthermore, who are we to
gsay that if you have a policy which has
‘a certain limit on physical care, and if
you have any element of mental care in’
" that policy, you are going to be forced

to "have .the same limits an menta.l',

health care as well? -
. Let me tell you what th:la amend,
mént would do. This amendment would _

_drive up the cost of health insurance, it

would drive up payroll- costs; it would

increase ‘the cost of emnploying work- -.

ors, and, therefore. people would lose -
ator from New Mexico. - - .

" their jobs. -
Some courageous Members were will 3

ing to stand up and be counted upon on -

the issue of the minimum wage. How {5

- this issue any different? How is this at
all different? The plain truth is, this is
not different. What this amendment

. would do is impoae“a.n\ unfunded man- .

An hea.lth coverage rather tha.n face these

it willinduce’ people'to . drop mental"

“this issue before. I'know that, in-a

Torm people thought would go to con-
“ference and die there, we have voted on
this bafore.'I was proud to vote against -
At t;hen and'I am going to be proud to

. vote against it now. I think the Brown

‘amendment -is an amendment that
‘'makes the underlying amendment dra:
_matically " better. ‘Because . what the

Brown amendment says, in its simplest -

form. is people .have to offer this cov-

I you:.believe in ﬁ'eedom. 11' you be~
lieve in.the right ‘of people to choose

“¥you. wm ‘vote. for the Brown ‘amend- -

ment; 1.would rémind my - colleagues .
‘who' ta.lked a.bcutrla.ck ‘of choice—there ..
is. 8 choioe. If -you .do not- like the -

‘health Insurance your employer is pro-"

‘viding, you do have an option. We do
not.have indenturéd labor in this coun-
try. We do -not allow the enforcement.

~of indentured .labor contracts.- People‘
have a-Tight to change Jjobs, and in fact

people change jobs every day because
.of health insurance, because they want
it and they w : t

dom. +;
‘This 18 .an amendment’ that limh:a

freedom This is an amendment that is
an unfunded mandate of the worst sort.

“This {s an amendment which has the

Congress choosing - for -consumers,
“think it is absolutely wrong. I strongly
oppose the:underlying amendment and
1 strongly support -the Brown a.mend-
-ment, which simply tties to pmserve

consumer choice.
I would think: that. the aut.hors ‘of the

“the .Brown amendment because all the'.
_Brown amendment says is that, while
‘the insurance .coverage has to. be of-
fered, if the consumer does not want it,
cannot afford it, feels it threatens his

or her-job, or if it threatens the viabil-’

ity of the company, you do not have to
“buy it. You eit.her beueve in ﬁ-eedom or
you do not..': w

If you bel:leve 1:1 freedom. .vou a.re not
‘for .the Domenici amendment. If you .
believe in freedom, you are for the .
‘Brown - amendment. Those are strong
‘words but they are words tha.t exactly
fit the case before us.. - )

I yield the floor. = - -

The PRESIDING OFFICER. ‘I‘he Sen—

. Mr. DOMENICIT, Mr. President I have
hea.rd the distinguished Senator cat-

egorize the words of my good friend,’

‘the occupant.of the chair, as *‘prepos- =
“terous,””.or -what was it you chose to
8ay, Senator? ] think that 18 probably a8

ut‘you do not have to”

expand their free-r

underlying -amendment would accept .

tell .you theé facts. And the. ‘Senator-
might do well t.o lxsten, becausa t,hey
a.re the facts,. s
GRAMM T will lisben

LM DOMENICT...Arid 1 s.ppreéiate 1,
if you will..

First of all, the only way we ha.ve~
been able to judge the ‘cost of these
various insurance changes is to get the
Congressional Budget Office to tell us. .
Let me tell you what they said about
this amendment. Sixteen one-hun-
dredths of 1’ percent possible increase.
‘Sixteen hundredths of.1 percent pos- -
sible increase.' Caveat, they sald--ca-’
veat, we are not taking into consider- .

ation that it will probably be substan-. .. = -
‘tlally less, if we know the effect. of- ' s

managed.care and HMO’s. .~ . °
. Would anybody gather ﬁ'cm the arg'u

ment of the distinguished Senator from _ . -

Texas that we are talking sabout that? .
Let me convert it to an fnsurance pol-
icy's average costs: $6 to $8 a year.
That is the choice between freedom s,nd
.servitude, $6 a year, or $8. = - .
That 1s freedom from being in jail or

being forced to be indentured—&ﬁ -or SBA :

ayear. -
Let me t:a.lk "about elimlnat;ing
- choice. I just asked what the con-
ference report on the Kassebaum-Ken-
nedy bill passed by, how many votes. I
looked and found my -good friend, the -
" Senator from Texas, voted for that.
Though 1 might suggest to him—and T
-am his good friend—when he makes an
‘argument T do not agree with, I make.
it as forcible as he, perhaps not as in-
‘tellectually as he.

Having said that, I noted he voted for .
that bill. Mr. President, if ever you -
wanted to make an argument about
eliminating freedom of choice, that
‘was the bill to do it on, because you no-
‘longer have any choice to say, “I don’t .
want to buy insurance that covers the
preexisting condition of my neighbor.”
Right? You say, “I want another insur-
ance policy, because I want the right to
choose between coverage af preexlating
_conditions or not.” -

Let me suggest, if there a.re degrees -

of freedom, you just waive freedom -

there in an astronomical way, and if

you are losing some freedom here, you . .

_are losing It in a little, tiny, a.lmost
unmeasurable quantity. .
S0 let me repeat to. the U. S Senate o
what this issue 1s about. This issue is -
about whether or not you want to.take -

_ & little -tiny step -toward providing

~ some kind of parity of treatment under
insurance policies in this 1and to those
who suffer mental illness. - . -

-Let me tell you what it does not do.
It does not require the kind of cov-
erage, the amount of copayment, the

deductibles. Those are all left up to t:he o
-insurance companies. All it says, I say =

to my friend from Kentucky, is if you
“write an insurance policy, that covers

posberous. First, it is wrong on- the- '{ R
“facts; ‘and,. second, it is ‘Wrong. on the . v
“logic;.and, third, it is'a gross exaggera- . .
tion if ever I'have heard one. So,’let me .

M-
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K with six -operations and chem

@ 3500000 and! 81 lliou. That is what

" you are- aaying' If. yon write one with -
. mental 1llness, do, not put one in:at.’

© .7 $50,000 ‘andcancel at $1 million. Just -

‘put 1. million dollars wort.h of cov—

__erage..

I repeat thjs 18 not 8 huge imposi-

' . ‘tion of new. costs on anyone. My friend.
" from Texasa says there is no experience -

with the coverage of mental illness. -

" That is . absolutely . wrong. There is

plenty of experience with the coverage
of mental {llness. There are all kind of
insurance . policies out there with cov-

" erage of mental illness without dis--
. crimination on the aggregate amount.
Many companies already know what it

will cost, and they know what; 1tz wﬂl
- All v}e ara suggeating is uhat there

“are a few milifon ‘American families
‘:out there who think ‘they have insur-

ance coverage,.-and they find that their

. -17-year-old daughter away at college
.- got depression In her freshman year— -
‘could not make .a_choice, all of a sud-

den could not sleep, all of a'sudden gets
deathly sick,.and all of a sudden the

) doctors say she has severe depression.

All of a-sudden they say, “Well, we

* - .have insurance.” They wake up and
- ask somebody.’ Surely, if the father of
. .the house had & heart attack, he can

" _stay In a hospital 6 weeks. He can get-
800,000 dollars® worth of surgery. But
“for that daughtar, if you look at.the

policy, and it probably said $50,000. And

‘they- thought they had insurance. If
- you have severe depression and get hos-

pitalized "and then have to have the.

treatment that follows it, $50,000 is not-
. even going to begin to care for-them,

Just like $50,000 will not touch bypass

" . surgery and - all of the rehabilitation

that comes with it, or severe cancer
erapy.
That is all we are saying. If you are .
going to writé an insurance policy, in-’

surance - industry of America, “busi-

" ‘nesses in America, if you are going to

cover -your ‘employees. and you -are .

v golng to cover physical aflments and

mental illness, just make sure that the
aggregate amount is the same. °

. That is not making any huge, mo-
mentous -decision for the populade of
the. United States. It 15'a very simple, .

" forthright, m.'a.ctical approach to msm'-‘

ance coverage.

As a matter of fact, the ‘only reason E

they are writing it out of the policies

‘now and writing it lower is because it

is cheaper. When people start finding

“out and asking about it and wanting it,

. then they will cover them, but-in many
: instances, it 18 already too late. But if
"you make it that they must have these

aggregates in all of the policles. -I.re-

- peat, the denial of freedom is so insig-
nificant and the cost 18 s0 insignificant
‘that it is a ‘trivialization, {t trivializes .

the use of the words “denying freedom

of choice.” It 18 truly turning monu- s

«

worry about, ‘like medom." and at-

“ taching those to ‘something as insig- 'y

 nificant as what; we have just described

M. Preaident, I move. to ta,ble ‘the
Brown-Gramm amendment a.nd ask for

the yeas and nays. ..«
‘Mr. GRAMM. I é.sk the Sena.tor to

withhold so that I might respond. - :
‘Mr. DOMENICI. ‘How -much time
would you like? - ... :
Mr, GRAMM. I want time to respond,
er I can suggest the a.bsence of: a

quorum
The PRESIDING OFFICER. Does th -

Senator from New Mexico withhold? -
Mr. DOMENICI I wﬂl let the Senator

respo

ator n'om Texas. ' :

Mr."GRAMM: Mr President ‘every
Member of the Senate voted for the
. Kassebaum-Kennedy bill. I.stood on the
‘floor and made it very clear that hy
-moving toward community rating, we
‘were driving-up health insurance costs.

What I wanted was medical savings

‘accounts .as a method to promote com~ -
- e Further,” we - are going to° jeopardize .

their. ability to have a ‘job,. and are ~ .

peciuon and empower the consumer: to
make rational choices. Like most billa.
-1t represented & tradeoff:’ an expansion
of freedom in one area, a reduction of
it in another. I- see no expansion of
freedom here. - e

No. 2. If this provision rea.lly ‘costs
‘one-sixth of 1 percent, why isn't it a
-matter of course in insurance policies?
If this provision is so cheap and 80
good, why is it not provided? -7 . iin

1 will offer another amendment gay-
ing that if, under-this provision, the
cost of insurance rises more than 1 per-:
cent that this provision will be’void,
and we will see 11' that win be aup-
ported. - .-

. Everyone who has ever argued that
we should diminish freedom to promote
a political objective has said that the
political objéctive is big and the dimi-
nution of freedom is. amall. The point
remains and is irrefutable that under
this amendment, we ‘are golng- to make
you buy coverage that you may not’
. want. We are going to make employers
provideé coverage that they may not be -
able to pay for unless they drop mental’
health. coverage . altoget;her. I believe
that this is clea.rly a. step m t;he wrong
direction, -t :

Obviously, a,ny of us ca.n st.a.nd up and
talk . about things. .that - any family
would like to have. Wouldn’t any fam--
ily in America like to have comprehen-

sive mental health care when a 17-year--

old child in college. comes down, with .
severe depression? Obviously. they-
would, But there are also a 'lot of fami- -
lies who would like bo ha.ve & 1?-year-
old in college.

There are. & lot- of people who would
‘like to have better jobs than they have.
The point is, life. 18 about cholces. Life
.18 about choices that we have to make

in a free soclety. ' -
Senator BROWN says that we ‘can re-

quire insurahce companies to offer the -

policy. But the Domenici a.mendment
5ays you.a.lso have to buy the policy. .

The PRESIDING OFFICER. The Sen:

‘about
‘“Never does a sociallst stand on

‘threa.tens your job or your company
Why? Because we, the Congress, in our

_‘infinite wisdom, have decided that thig"

Ais something you need to ha.ve "
«-It seems to me, if there was just one

clear message in the last election, it.

- was stop makins decisions for us in .
.Waahmston, let us ma.ke decisions fer

om'selves. :
If this poucy rea.lly cost one- ixth of

‘1 percent then let people choose to buy -
it, let companies decide to offer it. Ido . .

_-not. beljeve it will cost one-gixth ‘of 1

percent. I believe we are talking about
a very.expensive rlder to inaura.nce

drive up the cost of health .insurance
‘and, in etfect. deny people who are hav-

ity to cover themselves or their child
should he ‘or she.fall down, break an -

‘arm, or. God forbid, be in an accident. ..
“We.are going to jeopardize thetr ability -

‘to have -any health insufince at. all..

going to induce many companies to
drop health coverage altogether. Soon
“people will find out that if they have &
“child that has a mental problem, they

“will not even have $50,000 of coverage,
‘let-alone coverage equa.l to the rest of - -

-their poliey.. .

i“The point is this. If this 18 86 chea.p, T
if this is so {rrelevant from the point of .
“view of cost, why not let people choose Ce

1t on their own? Or better yeot, why not

‘have the insurance .company be re- -

.quired to provide it and then let people
decide if they want it based on their
- analysis of cost and benefits? Or are
‘they so foolish, are the American peo-
‘ple 80 naive, 80 unaware of their own
needs: and their own wants that they

‘must have us tell them what t;hey

need? Ido not think so. . .

It seems. to me “that the Brown
a.mendment has the sa.ving grace.of let-
ting people choose. You force the insur-

“"ance companies to offer this coverage .

-whether they want to offer it or not,

‘but at least you let people decide if - g

they want 1t. I cannot understand, for -
the life of me, ‘why people are opposed
to this. If really this coverage costs

one-sixth of 1 percent, we would all

want it; we would all choose it. The
only reason you would not let people’

‘choose it on their own is if you do not

‘believe that one-sixth of one percent
.pumber, of you believe that people .
would not choose it. The point is, frees
‘dom is the right to make wrong deci-

slons as well as to make right deci-
- “Sions.: ¥ simply go back to a fundamen-
“tal point which, {n my opinion, despite

"‘all the wonderful speeches youcan give
- this—Bismarck once sald,

stronger ground than when he argues

- for the best principles of health.”

“Who can stand -and argue against
somebody having coverage for a phys-

‘igal or mencgl ailment? No one can. We .
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J ca.liy make it happen But- we.: shouid,;-

v.:not ‘make it magica.ny happen by man-

' dating that people have it, by forcing.

‘people to. pay for. it whether they want

‘o -COStS,. ‘without knowing the ramifica-
~'*_tions of this, all .on an appropriations
.. b1l at 7:30'p.m. at night in. the month
S that we are going to’ adjourn he Sen-

I think that th.is a.mendment violates

. everything that many of us: claim: that, -
we stand for..I do not doubt the good '

intentions, nor have I ever doubtéd the

" good intentions, of the Senator who. is

. ‘offering this amendment. But this is
bad public policy. It fifes-in’ the face of
everything the 1994 election aa.id be-

cause it denies people theright to

’ choose.f
o IE we wa.nt to preserve this right to

choose, not for. the- insura.nee compa-~ -

"nfes, but for the consumer, ther it is

_ adopted. ..
. Iyleld the ﬂoor S
Mr. BROWN a.ddressed the Chair.
v 'The PRESIDING. OFFICER The ‘Sen-
_ ator from Colorado. - =
Mr.- BROWN, Mr.: President I shall

-not prolong-the debate. We ‘have had.
excellent.comments by both sides. I ap--

- preciate the very thoughtful comments
that Senator DOMENICI has made -and

Senator GRAMM. has mmie because I‘,
-or tuberculosis or triple bypa.ss have

' And that {8 all it Bays. -

_think they enlighten debate.
I hope Members, when they vote on

this, will do one thing: look at the o
amendment and read it. And let me -

just read the worde ‘because I.think

) they are important to focus on. Here‘
- . are the words of this amendment: = .

H COnaumem shall retain the treedom to
.choose & group health care plan with cov-

erage Umitations of their cholce even if such’
- coverage limitations for mental health serv-’

_1lces are inconsistent with section _2 of t.his. :
o -mental health-coverage it has to have

title.
. - Mr. President that is all this amend-
ment does. It reta.ins. m the consumar.

. the right to choose.. v =
I yield the floor, Mr President
Mr. DOMENICI addressed the Chair.:
The PRESIDING OFFICER The Sen-

ator from New Mexico..

© Mr. DOMENICL 1. believe we have hn.d

debate on this. I just want to, one more
-time, suggest that what Is missing "
from the Senator from Texas discus- -

i sion is—I would put it this way—there

was total misunderstanding as I lis-

tened to him talk about severé mental

fllness and. the marketplace and the -
. ~Sena.tor on one point to a.llow me to re- -
- that illness has been so stigmatized for - ' :
50 long, it has even stigmatized the in- -
to.’

Mr GRAMM I do understand Igrew-

neighborhoods of America. Because

surance policies of thisland.

© We started out 30 or 40 yea.m ago rec-'«
- ognizing that we came out of the Dark-

. Ages with reference to severe mental
fllness and crazies and loonies, and we
started understanding that people real-

‘ly were sick. Yet, we dragged every--

' body kicking and screaming to under-
stand that a mother or a father with a

child with schizophrenia had nothing’
whatsoever to do by way of treatment' ]

or.care with that child getting eiek

CONGRESSIQNAL RECORD

to or not, without;krnowing ‘what it

Pretty on we- got: to’ recog'nize that

them. on the ‘sofa’ and c

le ?l .
But let me tell you, there ‘are mil-

lions of Americans who have members-

of their family with one of these dread

illnesses. All we are suggesting in this
“-reasure, and I repeat, if an insurance

company writes insurance that covers

“mental lllnese—now if you want choice,
--understand, they.do not have to cover .
.mental illness——but if they.choose to,
we just say, let.us get rid of the. stigma

and cover them in total dollar coverage

~ critical that the Brown amendment be . to the same extent you eover the other .

. {linesses. "

“If they wa.nt to triple the oopayment

‘1 8ay -t0 Senator-KENNEDY, because
‘they .want to keep people away from

peychiatrists, there is nothing in this

measure that seys they cannot do that.
- We are just saying, when you insure
‘somebody that is mentally 111, and they.
get real sick, make sure they are the.
game Mmitations " on . total coverage’

that people who get cancer or diabetes

That 1s-the reason it: 18 not. going to

“cost very much. The amendment that-
passed early on, where we mandated -
‘coverage and we mandated parity of ac-
- tual literal coverage, was very, very
‘different. And my friend from Texas

might ‘have made a very serious argu-
ment there. but in’ this ca.se that 18 not

‘thé situation. -

So 1 botieve. to say if you are writing

these limits and turn.around and say,

‘on the other hand, even if you have

done that, insurance company, we have
" the right to say, well, lower the level

‘and give us another kind of coverage -
with less of that because we want free-.
“dom of choice—the choice is clear.,
’ "You .can -buy an insurance policy.
‘without mental health coverage or you.
can buy in the manner discussed so elo- .
guently on the floor by 'the Senator.

from Utah, if that applies. So having

“said that, I move to table and ask for'

the yeas and nays.
.-Mr. GRAMM. Mr. President, I ask the

spond. ~ -
Mr DOMENICI I would be pleased

up in a household with someone who

_had 'mental {llness, I grew up in a -
household where nobody had health in-

surance. We did not have health insur-

ance for physical or mental ailments..
‘But - the point is, if you are going to

mandate coverage, then you will end
up- with more people who have no -
health insurance, and you are going to -
.- have more people without jobs. .

~ment you' 1oae-your.
- keep:a policy that has’ limited mental
“health -coveragé, you: either have to
“take no mental health coverage or take
coverage equal’ to ‘that-set for physical ;
illness .coverage. -The . Brown ‘amend- -

even.-that ‘famous ‘old Dr. Freud was-
> wacko because you could not talk peo-
“ple out of mental {llness. You can. have
hair and talk
‘until you are blue'in ‘the face, and if
‘you are a schizophrenic, you are sick. "
What happened is, soclety just resisted
“that: And I guess part of It is that
" every:now and then somebody who is _
‘mentally sick kills someone and there-
‘we a.re a.gain ta.iking about “i:hose peo-

ehoose. To

ment gives you choice. It seems to me..
that ie what we wa.nt

My problem here is. not tha.t 1 do not"

‘understand. My problem is that I do

understand. My problem-is that I, do

understand what ' this . does economi- °
~cally. I do understand ‘that this*takes .
‘away from people the right to choose.

That is"why I am opposed to it. There -
certainly is no politics in opposing this

~amendment. We should all be for giving
everybody -everything. Unfortunately,

we live in a world where people have to
choose. When we choose for them, they
not only have leas freedom, they do'not *

‘get t6 choose to. spend their money a.s
. ,they would choose to spend it."

-1 believe families know better than -

we do. Even though our {ntentions may
be wonderful and even though we may
wish éverybody had mental health cov-
erage, families have "to make hard:

‘choices when they ‘have to pay. Busi-

nesses have to make hard choices. All 1

-am saying is 16t them choose. If you.

want to - make insurance companies

provide the coverage, do not make peo-

ple buy it. Have it available. Let them

‘look at the cost. If it costs one-sixth of

1-peréent, they will buy it if they want

it. I would eerte.inly buy it' at that V

cost.

My fe&r i8 we are going to ﬁnd out
later this is a very costly add-on, and .

we are going to price people out of the. -

health insurance they. have now, and
they are .going to end up with both
physical and mental ailments, and they
will not be covered for either.

" Mr. WELLSTONE. I know my col-

‘leagues are anxious to move forward.

Although there is. 80 much I want to
say for the record, 1 yieid. :

. Mr. DOMENICL I move to table the

amendment, a.nd I a.sk for the yeas and '

nays..
The" PRESIDING OFFICER Is there a
sufficient second?

There is i a sufficient aecond

The yeas and nays have been ordered
The clerk will call the roll.

The a.ssis;ta.nt; legislative clerk ca.iied

- the roll.

‘Mr. NICKL.ES I announce that the
Senator from Utah [Mr. HaTcH], the

.Senator from Oregon [Mr.,. HATFIELD),

and the Senator from Alaska [Mr. MUR-
KOWSKI], are necessa.rily absent.
I further announce that, if present
and -voting, the Senator from Oregon
{Mr. HATFIELD)}, would vote “yea”.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de- ~
-8iring to vote?

The result was a.nnounced——yeas 5,

ns.ys 22, a5 foliowe'
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-, L : YEAS—'IS IS
. Aknka - Feingold " Moseley-Braon

. Bauncus Felnstein Moyniban .
Bennett Ford - - Muwrray .
Biden Frist Nunan |

© Glenn . Pell -

Bond Graham Pressler
Boxer . Grassley - Prycr -
Bradley ' Harkin " Reld
Breaux Heflin : Robb
Brysn Hollings - Rockefeller
Bumpers Hutchison Roth
Buras Inouys” . ‘Bantorum
Byrd Jeffords

-Chafes Kasssbaum fhelby
Cochran’ Kennedy " Simon
Cohen Kerrey Simpson
Conrad - Kerry Bnowe
CoverdsHt Kohl . ‘Bpecter
D'Amato - . . Lautenberg *  Stevens

. Daschle: . Leahy - ¢ Thomas .
DeWine Levtn - . Thompeon -

" Dodd | Lisberman Thurmond
Domenici Lugar - Warner
‘Dorgan McConnell .- Wellstone
Exon . Mikuolaki . Wyden .

. NAY8—22 .

_ Abraham Jorton Kyl |
- Asheroft Gramm. .- Lott

" Brown Grams - Mack

.- Campbell Qregy - McCain
Coats - . Helms . Nickles

. Craig - Inhofe, Bmith
" Fadrcloth Joh L
Frahm -Kempthome

‘. NoOT VO‘I‘ING—3
.. Hatfield Bm‘konki .

© ‘The motion to lay on the table the
\amepdment (No. 5195) was agreed to.
Mr. DOMENICI. Mr. President, I
move to reconsider the vote by which

", the motion to lay on the table was

agreed to.
_Mr. FORD. I move to lay that motion

- on the table,

The motion to ia.y on the ta.ble was‘

a.greed to.

- "Mr. LOTT. Mr. President, for the in- "
formation of all Members, we are work-

ing now on getting a UC typed up that

would -lay’ out how the time will be

. used for the next hour. We are In the
process now of typing up an agreement
that would lay out the debate, and the
votes over the next hour a.nd a half. I

. ‘conclusion of the VA-HUD bill, and el-

- ther go to final passage after that, or, .

- depending on a couple of other things,
. we are working on final passage and
‘could " have stacked -votes Tuesday
morning. But we will have that worked
out momentarily. -

.-The next thing we will do is to go to
the next pending amendment for a
vote. Senator GRAMM I. believe ha.s a
'second-degree a.mendment Co

THE DEFENSE OF MARRIAGE ACT ‘

Mr. LOT’I‘ In the meantime, I ask
nnanimous consent that the Senate
now turn to consideration of Calendar
*No. 499, H.R. 3396, the Defense of Ma.r-
‘riage Act. .

. Mr. DASCHLE. Iobzeot o ’

The PRESIDING OFFIGER ObJec-
tion is heard:

3‘proceed to the ELR. 3396, and’ I'gend:
. cloture motion to the desk.

Mr. LOTT. Mr. President 1 waiit our.
~ . colleagues to’ know that I have been -
' ' discussing this back and forth with the -

- Democratic leader. He was a.ware that I

‘this vote might occur. . <%

The PRESIDING OFFICER. The

" ture motion having been preserited’
‘under rule XXII,  the Chair directs the’

clerk to read the motion.

The legisla.tiva clérk remi as”follows .

cwmn Mo'rton
. We, t.ha undemlg’ned Senat.om. in accord- -

> ance with the provisions of Rule XXII of the.

Standing Rulea of the ‘SBenate, hereby move
to bring to a close debate on:the motion to
proceed to H.R. 8398 the Defense of Ma.rriage

o Acty

Senatora Trenc Lott, Bob Smlth, Conrad
‘Burns, Rod- Grams, Larry E.. Craig,

" Judd “Gregg,.Jim Inhofe, Hank Brown.
" -Don Nickles, ‘Dan Coats, Chuck Grass--
. 1oy, Cralg Thomas, Prank H. Murkow-

s+, - gkd, Lauch Faircloth,- Richard Shelby,
L v s ator from Texas.

: Slade Gorton, Phil Gramm. -

was going to do this.'We are working

‘on a number of other issues that are

not directly related necessarily to this

‘. "'We also have an understanding that we.’
. ‘are working out on exactLv what time

"™

‘But I have just flled & cloture moti

on the motion to prooeed to. H.R. 3396.
‘Under rule XXIL.the cloture’ vote will -
occur—we will efther have this. occur’,;
on Monday or agree to a time on Tues- -
day. 1 believe we. are going to agree to
& time on Tuésday when this:vote will:
occur. So. 1 think we. are getr.ing co-r-

operation on that. ... g
‘If’we continue bo work t;owa.rd an
agreement on the VA-HUD appropria-

bill, then we would. probably have this -
vote on Tuesday morning  around 10

. 0'clock.. But we will ma.ke ths.t oﬁ'icia.l

later on.

« Mr, DASCHLE a.ddressed the Cha.ir
The PRESIDING OFFICER _The mo-
tion is withdrawn, " B

“The Democratic iéader,

.Mr.'DASCHLE, I just wanted ‘to ta.ke ’
"a moment to-explain thadt it is not our’
desire necessarily to hold up this piece )

of legislation. There is support on our

side as well. Unfortunately, the major- ¥
ity leader has not been -able to. work
out an-agreement with us to a.ccommo-!

date a number. of Senators on our side

~.who wish to offer amendments. It was.
for that reason that I objected tonight. -

" Obviously, we will have a good debate

- “about the bill: It ‘will be-my hope. we
-could offer ameridments, but'at’least at.
this time {t does not appear:to be like-

ly. We. will continue to work.together

-and try to find a way to resolve these

issues; but at least; tomght; t.hat ha.s
not been resolved.. - " i
I yield the floor. « Ce ’
‘Mr. LOTT. I y"iem the noor Mr
President X . AN

.f-'the Gramm amendment. :

‘sMr President.

I now withdraw the motion t.o pro-» .

< ceed. ' e

~ think that would allow us to make
good progress and be able.to get to the ..

_ator from New Mexico, = |
_:Mr. DOMENICL. Mr, President, while
_the .disthmguisied majority leader is
here, I would just like to state I think .

- Senator GRAMM is going to offer an .

amendment which I will accept, and
.then we will vote on the Domenici-:
. Wellstone .amendment as amended by -

” AMENDMENT NO. wmmmno sm
Mr. GRAMM addressed the Chalr, |
The PRESIDING OFFICER. Tha Sen-
‘+' Mr. GRAMM. I send ‘an’ amendment
.to the desk and ask for ita immediat;e
connlderatlon. e
< 'The PRESIDING OFFICER. The
clerk will report. - ¢
= The assistant legislat;ive clerk rea.d
a.sfollows‘
e Senator m;m 'rexaa [Mr Gm] pro-

-amendment No. 5184. ..;
Mr. DOMENICI (}‘ould we have order.

“The PRESIDING. ormcm The Sen~

. a.bor will suspend. " S
~The Senate 18 not m order Senators .

will take their conversations to the
.cloakroom, please, 80 the Sens.tor trom
~Texas can be heard.

-The Senator from Texas
‘Mr. GRAMM. Mr. President 1t 18 a

-wery short amendment. It will mini-
mize 11 te if t ha ead.
tions bill, and go ahead and get started . the deba we Jus vo it r
next -on the Interior appropriations -

‘The PRESIDINGY OFFICER The

clerk will. report. -
“The aasistant Ieg'lsla.tive clerk rea.d

a8 follows: .-

"At the appropriate place m the amend--
‘-ment, insert the following: Notwithstanding
the provisions of this title, If the provisions -

of this title result in a one percent or greater

_-Increase In the cost of & group health plan's
“ premiums, the purchaser {s exempt (rom the

'provisions of this title. )

«’?Mr *GRAMM. Mr Prealdent;. this
“amendmient says that if Senator Do-
‘MENICI is8 wrong, and there are more
than ‘de minimis costs in expanding

this coverage, and those costs exceed 1 -
percent, then-the purchaser ot that pol- -
i 1cy would be exempt. :

-1 think this is a good stopgap meas-
'-ure If the. Senator is right and this
coverage ‘can be provided for one-sizth

- of 1.percent, then it will be provided. If -

it raises the cost of.the policy more
"than ‘1 percent, the pumhaser or the
. policy would be exempt. -

‘I'think it does improve the- underly—
‘ing amendment, and I am gra.t;eﬁﬂ the .-
Senator has accepted it. -

/Mr. DOMENICI addressed the Chair.

~The PRESIDING OFFICER The Sen-
‘a.tor from New Mexico. -~
~“Mr. DOMENICL Mr. President con—
sistens with everything I knew when I

_ brought ‘the amendment to the floor,

The PRESIDING OFFICE‘R The Sen-

-poses an - amendment_ numbered 5198 t.o_.
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Bringing lifetimes of experience and leadership to serve all genevations.

October 6, 1996

Dear Colleague:

- Since passage of the Omnibus Budget Reconciliation Act of 1993 (OBRA “93),
Congress has required states to try to recover the cost of Medicaid benefits from the
estates of certain nursing home residents and older persons receiving home and
community-based services. Prior federal law allowed, but did not require states to make
such recovery.

This report examines how states have implemented the estate recovery mandate of
OBRA ‘93. Medicaid Estate Recovery: A Survey of State Programs and Practices
summarizes survey results from state officials and advocates on the scope of estate
recovery, enforcement issues; hardship waivers, notice provisions, and the impact of
estate recovery programs on low and moderate income families. The goal is to assist
policy makers as they try to implement OBRA 93.

We hope that you will find this report of interest in light of the challenge states
face in implementing this law. For further information, or.to obtain additional copies of
this report, please call the Long-Term Care and Public benefits Team, (202) 434-3860.

Sincerely,

228

Jane Tilly _ .
Manager
Long-Term Care and Public Benefits Policy Research

American Association of Retired Persons 601 E Street, NW  Washington, DC 20049 (202) 43{?—2277

/
Margaret A. Dixon, Ed.D.  President Horace B. Deets  Executive Divector

®
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Foreword ﬂ

Costs of the Medicaid program more than doubled between 1988 and 1992. A significant
portion of that increase can be attributed to the cost of long-term care and the increasing number
of individuals who depend on Medicaid to pay for it. In 1992, 68 percent of the residents in long-
term care facilities had their care at least partially financed by Medicaid.

Faced with an escalating Medicaid budget, Congress enacted rules in the Omnibus Budget
Reconciliation Act of 1993 (OBRA ‘93) that require states to seek recovery of Medicaid costs
from the estates of certain Medicaid beneficiaries. Prior federal law allowed, but did not require,
states to make such recovery. While OBRA 93 gives states some discretion in how they design
estate recovery programs, it requires all states to have estate recovery programs in place no later
than April 1, 1995,

_ How states have implemented (or failed to implement) the estate recovery mandate of

* OBRA ‘93 is the subject of this report. The goal is to provide policy makers and administrators
with key information on variations in state law and practice. To that end, this report was
commissioned by the Long-Term Care and Public Benefits Team of the Public Policy Institute of
‘the American Association of Retired Persons (AARP), and prepared by Charles Sabatino and
Erica Wood of the American Bar Association Commission on Legal Problems of the Elderly.
AARP believes that as states move toward compliance with federal law, they should consider
cost-effectiveness, fair implementation, and the effect of estate recovery on low and moderate
income nursing home residents and their families. As policy makers look for ways to further
reduce the cost of Medicaid programs, estate recovery will become and even more important
issue. AARP believes it is useful to develop a clear picture of how states are implementing the
current law before any legislative changes are undertaken.

Faith Mullen, Esquire
Senior Policy Analyst
Public Policy Institute
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Medicaid Estate Recovery:
A Survey of State Programs and Practices

Executive Summary

Background and Purpose

In 1993, Congress mandated that states implement estate recovery programs to recoup the
costs of long-term care and related Medicaid services. In response, states have initiated efforts to
~ recover funds from the estates of designated beneficiaries. However, this effort is still in its
formative stages. As programs are developed and reassessed, it will be essential for states to
examine their efficiency, cost-effectiveness, fair implementation, and impact on particular
populations. To assist in this effort, the American Bar Association Commission on Legal
Problems of the Elderly surveyed the state Medicaid estate recovery programs on behalf of
AARP’s Public Policy Institute. This report presents the survey findings.

Methodology

The survey was conducted during the period from November 1995 through February 1996.
The survey was two-pronged. It targeted both state Medicaid officials and legal practitioners, to
provide a complete picture of the operation of the recovery programs. A 35-question survey
instrument was sent to key Medicaid officials in each state. A total of 43 states (84%)
responded to the survey. States not responding were: Alabama, the District of Columbia,
Massachusetts, Mississippi, Missouri, Oklahoma, Tennessee, and Texas. ‘

The COmmission designed a similar 27-question survey instrument for a legal practitioner in
each state identified as an expert in Medicaid. A total of 49 practitioners (96%) responded to
the survey. States not respondmg were Mississippi and Utah.

Findings

The picture that emerges from these survey results is that Medicaid estate recovery
programs remain in a state of great flux as of the beginning of 1996. While only five states still
have no program operational (Alaska, Georgia, Michigan, Tennessee, and Texas), many other
states have programs operational only at a very rudimentary level. Eleven states reported that
they have legislative changes pending; 19 states have no regulations in effect; and of these, twelve
have regulations pending. The survey results of these programs include the following highlights:

| Scope of Estate Recovery

@ More than half of the responding state officials (24 of 43) stated that they recover in full for
all services permissible under OBRA ‘93 and not just the minimum required. All the remaining
states recover for at least one or more optional services.

v,



® In states with operational programs, the scope of the estate liable for recovery is quite
variable and often unclear. Of the 43 states responding to the survey, nineteen limit recovery to
the “probate estate” ( i.e., property owned by the individual that passes after death under a will or
by intestate succession). This is a limited but fairly clear scope of recovery. States that have
chosen to go beyond the probate estate most frequently target property held jointly with right of
survivorship, especially residential property, since that is the most substantial asset a Medicaid
beneficiary may retain. Nine states reported seeking recovery against life estate interests in real or
personal property. :

® Since recovery against real property may be delayed for years, there is some concern that

~ state claims may cause problems in conveying property (e.g., because of “hidden claims™). While

 significant concerns were noted in a few states, the ma]onty of officials and practitioners did not
see this as problematic.

® Most states, including those that restrict recovery to the probate estate, seek recovery
against personal property of the beneficiary, including bank accounts or other small cash funds
that are considered exempt during the beneficiary’s lifetime. State procedures and their
aggressiveness in reaching these funds is variable.

® Several states set either minimum estate values (16 states) or minimum claim levels (15
states), below which they do not seek recovery. Tha.e thresholds span a broad range, from as
little as $50 to more than $50,000. ‘

® An overall incongruence between survey responses from state officials and practitioners
indicates a substantial lack of clarity and understanding about the reach of estate recovery in the
states. ‘

Enforcement of Estate Recovery

@ State policies and procedures on enforcement of estate recovery vary substantially from
state to state. All responding states reported either waiving or deferring estate recovery when the
beneficiary is survived by a spouse or minor or disabled child. In these situations, the Tax Equity
and Fiscal Responsibility Act (TEFRA ‘82) requires deferral at a minimum. Some states used
waivers where deferral might extend for an impractically long time, for example, when the
survivor is a minor or disabled child who is likely to live for decades.

® Some states may not be complying with the OBRA ‘93 prohibition of recovery against a
beneficiary’s estate until after the death of any surviving spouse or a disabled child, or until a non-
disabled child reaches age 21. The language includes no requirement that the survivor live in the
home of the deceased beneficiary, yet some states responded that they required residency in the
home as a prerequisite to deferral.

® The use of liens varies quite sxgniﬁcanﬂy among the states. Twenty-eight states responded
that they use liens, and 15 of these use TEFRA or pre-death liens on the homes of permanently
institutionalized individuals. Lien practices are, and may continue to be, in a state of flux.




® In those states that curfenﬂy use pre-death TEFRA liens, there is concern that procedures
for terminating liens on the property of institutionalized beneﬁaarles when they return home, as
reqmred by federal law, may be madequate ‘

® Another concern regarding the use of liens is the extent to which a lien on property held by a
survivor creates an undue burden on the survivor. Some practitioners noted that for a surviving
spouse with few assets other than the home, a lien on that home can drastically limit the spouse’s
options for financial survrval However the extent to Whlch this may be a problem requires
further research. :

" Permanent Insﬁfuﬁonalizaﬁon
® The states that place TEFRA liens on the homes of living pennanently msnmtlonahzed
beneficiaries base their determination of “permanent institutionalization” on one or more of four

eleients — the person’s intent to return home, a physician’s statement, an assessment by a third
party, and the length of the institutional stay.

® Some states fail to track the number of such determinations.

Hardship Waivers

® Twenty-eight states reported having criteria for determining the existence of undue
hardship, and eight reported that such criteria were not yet established. The survey findings fall
into six broad categories of undue hardship criteria, focusing on: (1) estates consisting of income-
producing property needed by the survivors, (2) estates consisting of the primary residence of the
survivors; (3) homesteads of modest value; (4) the potential for forcing or keeping survivors on
public assistance or medical assistance; (5) the potential deprivation of survivors’ necessities; and
-(6) contributions made by survivors to the beneficiary’s care and support. A variety of other
criteria that did not fit neatly into any of these categories also appeared, including the catch-all
“other compelling circumstances.”

® Some states are quite specific about the income 6r asset cﬁteﬁa survivors must meet, while
“ others describe their criteria only in terms of “factors” to be considered without sharply defining
the threshold for undue hardship. ‘

® When states make a finding of undue hardship, most use a repertoire of responses including
waiving recovery, deferring recovery, or working out a modified recovery agreement with
survivors. A question that arises is whether the statutory mandate permits the latter two options,
since the OBRA ‘93 language refers only to waivers.

® The survey faund little indication of within-state variation of enforcement practlces except
in two Junsdlcnons where recovery was delegated to local agencies.

_ Q Some states fail to track the frequency of hardship waivers.



Notice Provisions

® The states vary significantly in points in time at which they give a notice and information
about estate recovery. All responding states give the required general notice at application for
Medicaid benefits. Where a judicial claim is filed, all states provide service of notice as is
-routinely required under court rules. However, states differ widely in providing notice at
intermediate points in time including: nursing home admission, determination of permanent
institutionalization, receipt of home and commumty -based services, lien- placement, and lien
enforcement. For example, only half of the states using liens reported giving notice at the time of
enforcement of a lien.

® A substantial number of states currently do not provide the required notice of the availability
of hardship waivers. Fifteen of 40 respondents (officials and practitioners aggregated) reported
that they do not give such notice, or they are in the process of developing notice of the availability
of hardship waivers.

® Practitioners reported that estate recovery notices may be mcomplete inaccurate, or d:ﬁcult
to understand.

Impai:t- of Estate Recovery Programs

® While the revenue generated by the program differs n;arkedly among states, the aggregate
revenue figures are modest compared with the overall Medicaid budget, but on target with
original Congressional Budget Office estimates for OBRA ‘93, Policy makers must continue to
assess whether the administrative effort is worth this financial outcome and worth the additional
burden it places on the families of beneficiaries.

® Officials and practitioners surveyed were in agreement that the group most affected by the
recovery. programs were those who spent down their assets on medacal care, and generally not
those who engaged in Medlcmd estate planning.

® Respondents differed as to the impact of recovéry specifically on older podr persons, with
many perceiving little impact. However, some respondents observed a possible chilling effect on
the application for benefits for institutional and home- and community-based services. :

. @ Respondents were in general agreement in their view that Medicaid estate recovery
programs do not deter plannmg This perception, however, needs to be substantiated with further
research. .

® A majority of r&pondmg officials predicted that the estate recovery program would not
change significantly if Medicaid is converted to a block grant. Practitioners were more likely to
predict the program would expand. A



Conclusion

‘Since OBRA ‘93, Medicaid estate recovery programs have been undergoing rapid change.
The survey provides a snapshot of current law and practices, set against a bigger picture of
possible large-scale changes in the Medicaid program. As states assess their estate recovery
-efforts, it will be important to examine technical compliance with applicable law, financial impact,
fair implementation, and impact on particular populations. This survey aims to contribute to that
evaluation.
3







Medicaid Estate Recovery:
A Survey of State Programs and Practices

L. Background

Introduction

A needy nursing home resident with Alzheimer’s disease, a young person
with mental retardation in an intermediate care facility, an older middle-income
nursing home resident who has “spent down” private resources, a couple receiving
home- and community-based care under a state “waiver” program — all may be
beneficiaries of the federal-state Medicaid program. Medicaid is the main source
of public funds for long-term care in the United States, and is jointly financed by
the federal government and the states. Medicaid pays for over half of the nation’s
total nursing home care (52 percent) and 13 percent of all home health spending.'

Who is eligible for Medicaid? Eligibility varies widely among the states,
based on different state income and asset requirements. Most older people who
are eligible for Supplemental Security Income are also eligible for Medicaid. To
become eligible for Medicaid under SSI in 1996, an individual can have no more
than $470 in monthly income and $2,000 in countable assets. For a couple, the
figures are $705 per month and $3000 in assets. Most states have more liberal
income requirements for people needing nursing home care, and for certain home-
and community-based services. Also, many states chose to cover people with high
medical costs who need long-term care — the “medically needy.” In 1993, - '
Medicaid paid for about 1.6 million beneficiaries in nursing homes, and 1.1 million
who received home health services. While 3.7 million (11.5%) of all Medicaid
beneficiaries were age 65 or over in 1993, aged beneficiaries accounted for 28.4%

_ of all Medicaid expenditures.® ‘ |

The costs of the Medicaid program have risen dramatically, with
expenditures more than doubling from 1988 ($51.6 billion) to 1992 ($115.5
billion) and reaching $137.6 billion by 1994. In 1993 Congress mandated that
states implement an estate recovery program to recoup some of the costs of long-
term care and related Medicaid services. In response, states have initiated
legislative, regulatory and programmatic efforts to recover funds from the estates

1 The Kaiser Commission on the Future of Medimid, “Medicaid Facts,” December 1995.

2 AARP Public Policy Institute, “Medicaid and Long-Term Care for Older People,” Fact Sheet
N. 18R, 1995.



of designated beneficiaries. This recent state activity is set against a backdrop of
possible broad-based changes in the Medicaid program. Current discussions
underway at the federal level may result in loosening federal restrictions on state
Medicaid programs, as well as reducing funding levels to meet budgetary
constraints.

Because of these recent and anticipated changes, Medicaid estate recovery
programs are in a state of flux. As programs are reassessed, it will be essential for
states to examine their efficiency, cost-effectiveness, fair implementation, and
impact on particular populations. Policy makers have an opportunity to re-think
program goals and procedures to ensure they are equitable and that they

- accomplish the intended ends. To assist in this effort, the American Bar
Association Commission on Legal Problems of the Elderly surveyed the state
Medicaid estate recovery programs on behalf of AARP’s Public Policy Institute.
This report presents the survey findings.-

Legislative Overview
Federal Law Prior to OBRA 1993

~ Medicaid law has always provided limited authority for states to recoup the
cost of Medicaid benefits paid to beneficiaries. The original act permitted recovery
of benefits correctly paid only in the case of individuals who were 65 or over when -
they received benefits, and then only after the death of any surviving spouse and
when there were no dependent or disabled children® Lifetime liens were
prohibited, except in the case of benefits incorrectly paid and for which a court
judgment was obtained.

Substantial changes to the rules were made by the Tax Equity and Fiscal
Responsibility Act (TEFRA) of 1982, codified in the first iteration of 42 U.S.C.
§1396p, entitled “Liens, Adjustments and Recoveries and Transfers of Assets.”
The TEFRA lien rules are still good law today, but it is important to understand
that the TEFRA rules apply only to liens imposed on real property during the
lifetime of a beneficiary and to the enforcement of those liens. The TEFRA rules
permit imposition of a lien when a court determines that benefits have been paid
incorrectly (in which case, any of the recipient’s property can be attached). The
TEFRA rules also permit imposition of a lien for benefits correctly paid when (1) a
nursing home resident pays a share of the cost, and (2) after notice and an ‘
opportunity for a hearing, the state determines the resident is not reasonably
expected to return home (in which case, the home may be attached).* A lien may

3 42U.S.C. §1396a(a)(18), included in Pub. L 89-97 (1965).

4 42U.S.C. §1396p(2)(1)(A) and (B); 42 CFR 433.36(g).



not be imposed on an individual’s home, however, for payments correctly made if
any of the following individuals reside in the home: the recipient’s spouse, minor

child, blind or disabled child, or sibling who has an equity interest in the home and
has resided there lawfully for a year or more.’ Even these liens must be dissolved
if the recipient returns home.®

Prior to 1993, Medicaid law also allowed, but did not require, a state agency
to make a claim against the estate of individuals if they were 65 years of age or
over or if their property was subject to a lien as described in the previous
paragraph.” Payments could only be recouped after the death of a surviving
spouse and only when the beneficiary was not survived by a minor child or a blind
or disabled child.® In addition, a lien on a home could not be enforced as long as
the home was occupied by a sibling or an adult child who established that he or she
resided in the home for the period prior to the recipient’s admission to the nursing -
home and in the case of an adult child, that he or she provided care allowing the
person to remain at home longer.”

: As of October 1, 1993, 28 states had Medicaid estate recovery laws.
According to.the Health Care Financing Administration, in fiscal 1992,
approximately $63 million was recovered under these programs in 26 states.

* 42US.C. §139(p)(a)(2); 42 C.F.R 433.36(g)(3).
¢ 42U.S.C. §1396(p)(3).

7 42US.C. § 1396p(b)(1); 42 C.F.R 433.36(h)(1). It is important to distinguish between the
congcepts of “lien” and “claim” in order to understand the limitations in the law. In its
simplest form, a “lien” merely secures a right to enforce a charge against some property. All
that may be required is the filing of a lien notice in the county recorder’s office. In itself, a
lien does not trigger any process for seeking actual recovery of the charge or debt. A “claim”
actually triggers the process of seeking possession of the property or satisfaction of a debt.
Usually, the process involves filing of a judicial action or submitting a claim as part of probate
proceedings. A claim is not always required to enforce a lien. The lien may be satisfied
voluntarily or by necessity. For example, it may be impossible to transfer title to 2 home
unless a lien is satisfied.

¢ 42US.C. § 1396p(®)(2).

® 42US.C. § 1396p(b)2)(B); 42 CFR 433.36(h)(2).



OBRA 1993 Changes

In the Omnibus Budget Reconciliation Act of 1993 (OBRA), Congress -
mandated that states should seek recovery from estates of the following
individuals:'® |

" 1. Individuals in nursing facilities, intermediate care facilities
for the mentally retarded, or other medical institutions who
pay a share of cost as a condition of receiving Medicaid and

' who cannot reasonably be expected to be discharged and
return home. This provision references the non-mandatory
- lien provision (42 U.S. § 1396p) and requires that the state
determine, after notice and hearing, that the individual
cannot reasonably be expected to return home.

2. Individuals, who were age 55 or over when they received
Medicaid. The state must recover only for payments made
for nursing facility services, home- and community-based
services, and “related hospital and prescription drug
services.”!

3. Individuals who received Medicaid by having additional
resources disregarded in connection with receipt of benefits
under a long-term care insurance policy. The state must
seek recovery for benefits paid for nursing facility and
“other long-term care services.” Exempted from this
category are those who received Medicaid services under a

~ state plan amendment approved as of May 14, 1993. (They
. are residents of California, New York, Iowa, Indiana, and
Connecticut.)

The amendments also provide that the state may recover from individuals 55
or older payments for a.ny 1tems or services covered under the state Medicaid plan
and received after age 55.

The new law requires states to establish procedures for determining when to
waive recovery due to hardship. These procedures must be established “in

10 pP1. No. 103-6, § 13612, amending 42 U.S.C. § 1396p(b).

n Tﬁe«change in the new law from age 65 to 55 (42 U.S.C. § 1396p(b)(1)(B)) did not appear in
either the House or Senate versions of P.L. 103-66, and is not discussed in the Conference
Report. Thus,thsereissomespemﬂaﬁon_thatthisagechangeinthenewlawisinemr.

2 42U.5.C. § 1396pO)LB)G).




accordance with standards specified by the Secretary” of HHS, and criteria upon
which hardship would be determined are also to be established by HHS."

The House Report accompanying the estate recovery amendments provides
in this regard that, in developing hardship standards, HHS must address: (1)
adequacy of notice to, and representation of, affected parties; (2) the timeliness of
the process; and (3) the availability of appeals.'* With respect to establishing
criteria for states to apply in determining whether to waive recovery, the Report
states that the Secretary should provide for special consideration of cases in which
the estate subject to recovery is: (1) the sole income-producing asset of survivors;
such as a family farm or other family business; (2) a homestead of modest value; or
(3) cases in which there are other compelling circumstances. ™’

The OBRA ‘93 estate recovery amendments also provide a specific definition
of the term “estate.” It is defined to include “all real and personal property and
other assets included within the individual’s estate, as defined for purposes of state
probate law.” The state has the option, however, to expand this definition to
include:

any other real and personal property and other assets in which

 the individual had any legal title or interest at the time of death
(to the extent of such interest), including such assets conveyed
to a survivor, heir, or assign of the deceased individual through
joint tenancy, tenancy in common, survivorship, life estate,
living trust, or other arrangement.'®

OBRA 1993’s estate recovery amendments apply to Medicaid payments .
made on or after October 1, 1993, regardless whether HCFA has promulgated
regulations. They do not apply, however to individuals who have died before that
date.'® States can delay implementation if they require state legislation. They had
until the first quarter following the close of the first legislative session that begins

13 42 US.C. § 1396p(b)(3).

4 H. Rep. No. 111, 103rd Cong, 1st Sess. (1993), at 209; found in 1993 U.S.C.C.A.N. 536.
15 I(L )

16 42 US.C. § 1396p(b)(4)(B).

—

§ 13612(d)(1)(A) of PL. 103-66.

-

® §13612(d)(2) of PL. 103-66.
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after October 1, 1993." This translates into a latest possible deadline of April 1,
1995. ' ' .

HCFA has not promulgated any estate recovery regulations as of this
writing. Instead, it issued implementing guidelines through a HCFA State
Medicaid Manual transmittal, known as Transmittal No. 63, “New Implementing
Instruction on Estate Recovery,” dated September 1994.

Survey Procedure

With the support of the AARP Public Policy Institute, the American Bar
Association Commission on Legal Problems of the Elderly conducted a nationwide
survey of state Medicaid estate recovery programs and practices. The survey was
conducted during the period from November 1995 through February 1996. The
aim of the survey was to provide federal and state policy makers with key
information on four issues: (1) technical compliance with applicable federal law;
(2) variation of practices; (3) financial impact on state Medicaid budgets; and (4)
any adverse and inequitable consequences of estate recovery on subgroups of
beneficiaries and on the administration of the Medicaid program.

The survey was two-pronged. It targeted both state Medicaid officials and
legal practitioners, to provide a complete picture of the operation of the recovery
programs. First, the Commission designed a 35-question survey instrument for
state Medicaid officials (APPENDIX A). The Commission identified a responsible
Medicaid official in each state through contacts with the federal HHS Health Care

Financing Administration’s Medicaid Bureau. In cases where no state contact was
identified, the survey was sent directly to the director of the state Medicaid agency.
An accompanying letter from the Director of the HCFA Medicaid Bureau urged
states to respond, to build a body of information useful to policy makers in
assessing estate recovery programs and practices. A total of 43 states (84%)
responded to the survey. States not responding were: Alabama, the District of
Columbia, Massachusetts, Mississippi, Missouri, Oklahoma, Tennessee and Texas.

The second prong of the survey sought to elicit an additional perspective.
The Commission designed a similar 27-question survey instrument for legal
practitioners (APPENDIX B). The Commission identified a knowledgeable legal
practitioner in each state through contacts with state bar association elder law
committees and sections, state legal assistance developers for the elderly in state
units on aging, and members of the National Academy of Elder Law Attorneys. A
total of 49 practitioners (96%) responded to the survey. States not responding
were Mississippi and Utah. | ‘

19§ 13612 (d)(1)(B) of P.L. 103-66.



http:1~1993.19

IL Survey Findings

~ Status of Estate Recovery Programs
Prom in Exlgence '

Medicaid officials from 39 of the 43 responding states reported having a Medlcald estate
recovery program in operation. Three states (Alaska, Georgia, Michigan) reported no program
operating as of the end of 1995. North Carolina has enacted enabling legislation and has
regulations pending. (Note: While the Texas and Tennessee officials did not respond to the
survey, neither state had a program in operation as of early 1996).%° Thus, these five states are
out of comphance with federal law because they have not yet implemented a | program. Louisiana
currently is in the process of implementing a program.

Of the programs operating, the oldest was Oregon’s, dating back to 1947. Three of the
state programs began in the 1960s, three in the 1970s, and seven in the 1980s. The remainder of
the programs were initiated since 1990. Of the 20 programs begun since 1990, one started in
1991, four in 1992, two in 1993, ten in 1994 and five in 1995. (See TABLE 1.)

Esta.te Recovery L 'slaﬁon and Regulations

In the Omnibus Budget Reconciliation Act of 1993 (OBRA “93), Congress expanded and
mandated recovery that had been authorized since 1965. Although more than half the states had
estate recovery programs before 1993, the new OBRA requirements created an impetus for
legislative and regulatory changes in most jurisdictions.

The ABA survey found that 32 of the 43 responding states had enacted legislation since the
passage of OBRA ‘93. In addition, 11 states had legislation currently pending. The pending
legislation would accomplish three purposes. It would:

¢ Bring states into compliance with OBRA ‘93 (e.g., by addmg hardship provisions, or
changing the age reference to 55);
¢ Expand recovery as authorized by OBRA ‘93 (e.g., by imposing liens, extending the
definition of estate); and

¢ Enact provisions to facilitate the recovery process (e.g., tracking the death of Medicaid
‘recipients, excluding the state from statutes of limitations for probate estates, directing the
promulgation of regulations).

% Interview with Phil Otto, HCFA Medicaid Bureau, May 1996. (Practitioners from both Texas and Tennessee
responded. The Texas practitioner reported no program in operation. In Tennessee, the practitioner’s response
was based on initial state efforts to implement a program.)
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Proposed legislation in some states has been the subject of controversy. For example, in
Massachusetts, a bill to expand recovery to the maximum extent permitted by federal law drew
opposition from title companies, estate planners, and organized bar groups. The bill that
eventually passed was more limited than originally envisioned. In New Mexico, a 1996 bill to
repeal estate recovery passed the legislature, but then was vetoed by the Governor.

Of the 43 responding states, 24 reported regulations currently in effect, and 19 reported no
regulations in effect. Of the 19, twelve had regulations pending, and seven had no rulemaking
process underway. In addition, four states with existing regulations had additional regulations
pending, bringing the number of states with pending regulations to 16. (See TABLE 1.)
Proposed rules addressed matters such as procedures for the program as a whole; and specific
.areas such as the age 55 reference, hardship provisions, and exceptions to liens and claims. The
proposed rules in one state, Hawaii, are part of a larger proposal to implement a statewide
Medicaid managed care program.

Pro eration

The vast majority of the states (38 states) reported that the estate recovery program is
operated by a state agency, such as the designated Medicaid agency. In Ohio, the program is run
by the Attorney General’s office. In Minnesota and New York, local agencies are responsible for
estate recovery.

Some states enter into contractual arrangements with private contractors to perform third
party liability recovery activities. The scope of work for such contractors may vary. For
example, an earlier study reported that the Colorado program was designed to use contract
personnel, in accordance with the terms of the state legislative appropriation. The state awarded
a fixed fee contract to the lowest acceptable bidder to handle recovery and the filing of “TEFRA

ens” (see pages 25-26 regarding TEFRA liens), but the state retains responsibility for monitoring
the program.! The ABA survey found that five states contract with a private entity to operate
their estate recovery program (Arizona, Colorado, Florida, Iowa, West Virginia). In Florida,
activities have been contracted with a private attorney since 1994, and the state was seeking
contractors through a competitive bidding process at the time of the survey. In addition, Montana
was in the process of obtaining a contractor. In Hawaii, a contractor has been retained to pursue
TEFRA liens.

# American Public Welfare Association. Medicaid Management Insurance in collaboration with U. S.
Department of Health and Human Services Health Care Fmancmg Administration. Medicaid Bureau. Estate

Recovery Reference Guide, October 1994.
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Scope of Estate Recovery
 Services Recoverable )

The OBRA ‘93 estate recovery provisions mandated states to seek recovery for payments
made for nursing fac1hty services, home- and community-based services and “related hospital and
prescription drug services.” States must recover from the estates of individuals who were age 55
and over when they received the services. In addition, at their option, states can choose to recover
for any other items or services under the state Medicaid plan, as long as the services were received at
age S5 or thereaﬁer ~

To determine the scope of services for which state programs seek recovery, the survey asked
both Medicaid officials and legal practitioners whether each of the following services is recoverable
in whole or in part: nursing facility services, intermediate care facilities for the mentally retarded,
home- and community-based services, hospital services, prescription drug services, physician services
and any other services. The results are summarized in TABLE 2. A total of 24 Medicaid officials
and 16 practitioners said the state recovers in full for all of these services. (States in which no
- program is operating or is just getting underway — Arkansas, Georgia, Louisiana, Michigan, Texas
— did not respond to this portion.) The discrepancy between the answers of the officials and the
practitioners suggests the scope of services recoverable in practice may not be fully understood in the
legal community.

Nursing Facility Services. All of the responding Medicaid officials with programs currently in
operation indicated that their state seeks recovery for nursing facility services, up to the total amount
spent on the individual’s behalf, as required by federal law. The legal practitioners echoed this,
reportmg full recovery of such services, except that North Carolina indicated that for nursing facility
services (as well as other services listed below) recovery is only for “an equitable portion” as per
‘state statute.” ‘

Intermediate Care Facilities for the Mentally Retarded (ICF/-MR). Recovery for services of
intermediate care facilities for the mentaily retarded is not required by OBRA ‘93. Although
wording in HCFA Transmittal No. 63 defines nursing facility services as including such institutions,
the statutory definition of “nursing facility” in the Medicaid law does not.? Thus, recovery of
ICF/MR costs is optional for persons age 55 and older. Thirty-seven responding Medicaid officials
said their state recovers for ICF/MR services, while two states did not show recovery. One state,
Nebraska, noted that no payments for ICF/MR services have been recovered to date.

Z NCGS 108A-5(a).

B 42US.C. Sec. 13964d(f).

10
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© = Part of such services are recoverable

TABLE 2
SERVICES RECOVERABLE UNDER ESTATE RECOVERY PROGRAMS AS OF 1/1/96

(State Medicaid Officials’ Responses)

@ = All such services are recoverable

33

Total

Source: ABA Commission On Legal Problems Of The Elderly, Analysis Of 1996 State Survey.
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Home- and Community-Based Services. Home- and community-based services include a
complex matrix of services, some of which may be part of the regular Medicaid state plan (e.g.,
home health care, personal assistance, skilled therapy, services for functionally disabled older
individuals under §1929,* and community supported living arrangement services under §1930%),
and some of which are termed “1915(c) waivers” which permit states to provide a variety of
services for people who otherwise would qualify for institutional care.”® The Medicaid officials in
all responding states with operating programs stated they recover for home- and community-
based services, with some noting recovery specifically only for “waivered services.”

Hospital and Prescription Drug Services. While a substantial portion of hospital costs for
older persons and persons with disabilities are covered by Medicare Part A, Medicaid also has a
role in funding acute care, as well as prescription drugs. OBRA. ‘93 requires that states recover
for “related hospital and prescriptions drug services” paid for by Medicaid. HCFA Transmittal
No. 63 defines “related” services as any services “provided to an individual while receiving
nursing facility and home- and community-based services.” It does not specify a medical .
connection between these kinds of services but only a concurrence in time. Almost all of the
responding officials in states operating programs reported seeking recovery for hospital and
prescription drug services. West Virginia noted that hospital care required for chronic or terminal
care is not considered related to nursing home- or community-based care. South Carolina
specified that “inpatient” hospital services are recoverable. State officials interpreted “related
services” as those provided “while receiving,” “during,” or “as part of” nursing facility or home-
and community-based services. Overall, the results indicate a sweeping interpretation of
“related.” : ,

Physician Services. Physician services are not mentioned in the OBRA ‘93 provisions or
the HCFA. transmittal. However, OBRA permits recovery for “any items or services under the
State plan.”* Thirty-four Medicaid officials reported seeking recovery of costs for physician
services, with several specifying that recovery is only if the services are related to nursing home or
home- and community-based services. .

% See 42 U.S.C. § 1996t
B See 42U.S.C. § 199%u.
% See42U.S.C. § 139%n.

7 42US.C. § 1396p(b)(1)(B).
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Other Services. A total of 32 Medicaid officials indicated recovery for “other” services,
with 24 making full recovery and eight partial recovery, including:

All long-term care services as provided under the state plan (Arizona)
All other services (California) -

Dental (Nebraska)

Adult day health, private duty nursing, and Medicaid personal care (Washmgton)
Private duty nursing and home health therapy (Wisconsin).

HCFA Transmittal No. 63 also addresses recovery for Medicare cost-sharing for QMBs.

- QMB refers to the “Qualified Medicare Beneficiary” program under which state Medicaid
programs are required to pay Medicare premiums, deductibles, and co-payments for persons with
incomes below the federal poverty level and with few assets. SLMB, or the “Specified Low-
Income Medicare Beneficiary” program is similar, but requires that states pay only the Part B
Medicare premium for those at slightly higher income levels than QMBs. According to HCFA
Transmittal No. 63, states should seek recovery for Medicare cost-sharing for qualified Medicare
beneficiaries, to the extent that the cost-sharing was for nursing facility or home- and community-
based services or related hospital and prescription drug services. Ohio specifically noted recovery
of this cost. Maine reported recovery for “everything except QMB and SLMB and Medicare buy-
in” ‘ ‘

The Probate Estate

The OBRA ‘93 estate recovery amendments present states with a clear choice as to the
scope of property for recovery. States must recover from the “probate estate” as defined by state
law but have the option of expanding recovery far beyond this. Several questions on the survey
targeted state policy and practice concerning the scope of the estate subject to recovery.

OBRA ‘93 specifically defines the term “estate” as “all real and personal property and other
assets included within an individual’s estate, as defined for purposes of state probate law.””
Probate is a court proceeding to clear title to property passing from a deceased person to those
named in a will or entitled to take property under the laws of intestacy. A probate estate is the
property that is administered by the probate court after a person’s death. Assets constituting the
probate estate are listed in an inventory filed with the court. Assets that are considered part of the
probate estate may differ somewhat from state to state, but generally if the deceased person is the
sole owner of an asset and title is vested completely in the person’s name, the asset is subject to
probate. Consistent with the Uniform Probate Code, adopted by many states, property that
generally is considered outside of the probate estate, and that does not pass by will or by the laws
of intestacy, includes:

e Property held in joint tenancy “with right of survivorship”
¢ Life insurance payable to a named beneficiary;

2 42U.S.C. Sec. 1396p(b)(4).
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e Property held in a trust;
o Retirement plans payable to a named beneficiary;
¢ Pay-on-death bank accounts and trust arrangements on bank accounts payable to a named
‘beneficiary at death; and
e Deeds in which the deceased held only a life estate, with the property going after death to a
named beneficiary who holds the “remainder” interest in the property.

- According to this definition, 19 of the 43 states responding to the survey limit the scope of
their estate recovery program and practice to the probate estate, and thus do not recover the
funds listed above. (See TABLE 3.) In addition, Alaska, which does not yet have a program in
operation, indicated the scope of recovery will be limited as well. In some cases, the limitation to
the probate estate is specified in law or in regulations. For example, the Arizona regulations track
‘OBRA language by defining estate as “all real and personal property and other assets mcluded
within the individual’s estate, as defined for purposes of state probate law.” .

The survey included two questions that focused on the reach of the programs within the
bounds of the probate estate. First, the survey asked whether in practice states seek to collect
cash assets that were exempt under Medicaid because they were below the Medicaid asset limit.
For instance, this might include minimal bank accounts or resident accounts held by nursing
- homes. A total of 34 states reported they seek to collect such assets. Second, the survey asked
whether in practice states seek to recover other personal property owned outright by the
beneficiary prior to death. For example, this might include automobiles, jewelry, or furniture. A
total of 32 states reported they seek to collect such property. (See TABLE 3.)

Beyond the Probate Estate

OBRA ‘93 provides states with the option of expanding the definition of estate beyond the
probate estate, to include:

any other real and personal property and other assets in which the individual

had any legal title or interest at the time of death (to the extent of such

interest), including such assets conveyed to a survivor, heir, or assign of the

deceased individual through joint tenancy, tenancy in common, survivorship, .
 life estate, living trust, or other arrangement.”

~ Joint tenancy is a legal term that means “co-ownership.” The most common form of joint
tenancy is “joint tenancy with right of survivorship.” Each of the joint owners or “joint tenants”
owns the entire asset. Each party has an undivided equal interest in the whole and a right to use
and manage the whole jointly. When one joint owner dies, ownership immediately passes to the
remaining individual or individuals. Thus, title does not pass through the will or through
intestacy. The property passes “outside the probate estate.”

- Joint tenancy with right of survivorship ié distinct from “tenancy in common,” in which
property is held in the name of two or more individuals, and each has an undivided specific (not

¥ 42U.S.C. Sec. 139p(b)4)(B).
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necessarily equal) interest in the whole — for example, a one-half interest or a two-thirds interest.
The undivided interest of a deceased tenant passes by will or by intestacy. Thus, a deceased
tenant s share of tenancy in common property is subject to probate.

In the ABA survey, a total of 24 states reported that in practice they seek recovery against
property which the beneficiary owned jointly prior to death. However, six of these (Colorado,
Connecticut, Delaware, Kentucky, Maryland and New York) also claim to limit recovery to the

. probate estate. Thus, when they target “joint property,” they may be referring to tenancy in
~ common and not joint tenancy with the right of survivorship. Therefore, it appears that 18 states
seek to recover property in joint tenancy with right of survivorship.

The survey also revealed other variations regarding joint property. For example, Wisconsin
and Maine indicate that they recover against personal but not real property owned jointly.
Moreover; in some states, such as Idaho, legislative language merely tracks the wording of OBRA
‘93, while in other states such as Florida, the reach of recovery is not specifically defined in law,
and is a matter of practice.

A life estate is an asset a person has the right to possess and use only for as long as the
person lives. A life estate passes directly to the remainder owner after the user dies. It is not,
therefore, an outright transfer of ownership. Under OBRA ‘93, a life estate in which the deceased
recipient had an interest “at the time of death” can be subject to recovery.

Strictly speaking, a life estate owner has no interest “at the time of death” because that
interest is extinguished by the death. However, HCFA and the states have loosely read this
language to mean the moment just before death. The ABA survey showed that nine states
(Maine, Montana, Nevada, Ohio, Oregon, Pennsylvania, Utah, Washington and Wyoming) seek
recovery against property in which the beneficiary had a life estate. As several of the practitioner
comments note, valuation of such property is difficult. Although mortality tables are commonly
used to value life interests, one may argue that as a practical matter, in the moment just before
death, a life estate is worth zero dollars.

15



' TABLE 3 :
. SCOPE OF “ESTATE” AGAINST WHICH RECOVERY IS AUTHORIZED

Recovery Limited | Recovery Against Recovery Against Recovery Against | Recovery Against

to Probate Estate Exempt Cash . | Other Personal Property |

Life Estates

. Joint Property
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Source: ABA Commission On Legal Problems Of The Elderly, Analysis Of 1996 State Survey. -
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es™ response changed to “No” to conform to a standard definition of “probate estate.”
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Finally, several states described other ways in which the scope of recovery exceeds probate
definitions. In Colorado, the state may attempt to recover on a small estate that does not require
probate filing. In Florida, recovery includes various kinds of trusts. In Iowa, state law allows for
recovery of property in which recipient’s surviving spouse or minor child had an interest. In
Montana, nursing facilities that hold personal funds of a resident must pay any balance directly to
~ the state agency after the resident’s death. In addition, any excess burial funds also must be paid
directly to the state agency. In Oregon, banking statutes allow the state to collect up to $15,000
directly from bank accounts without going through probate. Washington and Wisconsin both
collect not only on joint bank accounts but “payable on death” accounts as well. Nevada reports
collection on a range of probate and non-probate assets including patient trust fund monies,
patient liability refunds, bank accounts, motor vehicles, living trusts, and property divided by
court order.

Understandmg of Scope of Recove_ty

A clear understanding of assets targeted i in recovery is crmcal for state oﬁclals legal
practitioners, consumers and the public. The ABA survey asked legal practitioners if the scope of
. recovery was understood in practice. Eighteen practitioners reported that the scope was

understood, while 28 responded that it was not well understood

_ Practltloners particularly lacked understandmg in states where the recovery program is st1ll
new. A number of practitioners looked to forthcoming regu]auons to clarify its scope and

- process. In addition, practitioners expressed more uncertainty in states that used an expanded
definition of probate. Areas of noted uncertainty included:

¢ Evaluation of life estates (How will the state detemune what the estate was worth at the
~ time of death? Will a life expectancy annuitization be used?).

e Application to joint tenancy and trusts (How would a lien be enforced against a joint
owner?)

e Application to personal property and cash (What procedures does the state use to collect
such property?)

e Multi-party accounts and pay-on—death accounts (How does recovery relate to state banking
laws, multi-party account laws?)

e Recovery of nursing home accounts.

Practitioners remarked, for example, that “the program is still new and not well understood”
(Arizona); “how liens and claims would operate with respect to joint property is unclear’ ’
. (Delaware); “the expanded scope of recovery is so new that what is subject to recovery...
completely unknown” (Idaho); and “there i 1s a great deal of confusion even in the estate planmng
orgamzed bar about the scope of the claim” (Massachusetts).

Also notable is the significant discrepancy in answers by Medicaid officials and legal .
practitioners regarding the scope of recovery. For example —

o Regarding recovery of personal property owned by the beneficiary prior to death, officials
and legal practitioners answered differently in 16 states. (In 13 states, officials answered that
the state recovered on such property while the practitioner answered that the state did not
recover, and in the other three states vice versa).

17



e Regarding recovery of jointly owned property, officials and practitioners answered A
differently in 11 states. (In six states the officials answered “yes” and the practitioners “no,”
but in the remaining five states the officials answered “no” and the practitioners “yes.”)

o Concerning life estates, officials and practitioners differed in nine states. (In six states
officials said life estates were not included while practitioners said they were, and in three
states vice versa.)

¢ Finally, concernmg exempt cash, the responses differed in six states (with officials reportmg
recovery in five states where practitioners thought there was no recovery).

Thus, for personal property and exempt cash recovery, practitioners seemed unaware of the
extent of recovery attempted by the state. For joint property and life estates, the disparities
- followed no particular pattern and suggest a general ambiguity in the parameters of state
programs and practices.

Title Conveyancing Concerns

Expansion of recovery beyond the probate estate bears on the titling of real property.
Generally state law provides, for instance, that where real property is held by joint tenants with a
right of survivorship, the surviving co-tenant takes clear title. The debts of the deceased tenant
are not enforceable against the property. This principle is important in tracing the chain of title.
However, estate recovery against jointly owned property could mean that the property is saddled
with the Medicaid debt of the deceased recipient. Yet this would not be revealed in a title search,
particularly if the state had not filed a lien. Thus, trust and estate lawyers have raised the concemn
that “hidden” Medicaid claims could cloud title. Slmﬂarly, hidden claims could adversely affect
life estate property and trusts.

The survey asked legal practitioners whether they had encountered any title conveyancing
problems. Five of the 49 responding practitioners reported encountering such problems
(Colorado, Illinois, New Hampshire, South Carolina, Tennessee). They commented that:

o Liens have been challenged by attorneys representing sellers (Colorado).

o Title companies and the probate bar are concerned because there is no limitation penod on
Medicaid claims (Illinois, Tennessee).

e There are problems with the state seeking to use liens to collect from the surviving spouse if
the spouse seeks to sell the home (New Hampshire).

In addition, three other practitioners said the program was still new but that conveyancing
problems were anticipated (Massachusetts, South Dakota, Wyoming). The Massachusetts
practitioner indicated that the state title conveyancing bar successfully opposed recent
unsuccessful legislative attempts to expand recovery beyond the probate estate with the argument
that the proposed expansion “would have led to huge title problems, clouding title to all property
with a joint tenancy or a life.estate or trust in the chain of title.”

Procedure for Tracking Estate Recovery Claims

To initiate the estate recovery process, state agencies must receive notice of beneficiary
deaths and match this against information on beneficiary assets and property. An October 1994
estate recovery report by the American Public Welfare Association described procedures from
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selected states for traéking deaths and identifying assets.* The ABA survey sought updated
information on tracking from state Medicaid officials.

Tracking Deaths. The 43 state respondents listed a variety of methods through which the
estate recovery unit learns of the death of beneficiaries or their survivors. The approaches listed
below are relevant primarily to tracking deaths of beneficiaries’ survivors (i.e., spouse, children,
siblings), since state payment and eligibility files will usually reflect the deaths of beneficiaries
themselves. Several states use multiple systems for tracking deaths. Examples of procedures
used include: .

e Caseworker referrals (for example, Delaware, Hawaii, Indiana, Kentucky, Nebraska, New
Hampshire, Oregon, Virginia and other states) '

o . Review of probate filings (Delaware, Illinois, Maryland, Maine, Minnesota, Nebraska,
~ Nevada, New Hampshire, South Dakota, Vermont, Washington, Wisconsin)

e Review of death records in the vital statistics bureau (Florida, Iowa, Kentucky, Maine,
Wisconsin)
News clippings from obituary pages (Idaho, Illinois, Washington, Wyommg)
Final accountings by guardians and conservators (Minnesota)
Information from nursing homes (New Jersey, South Dakota)
Notification by estate representatives (Arizona, Arkansas, California, North Dakota)
Notification by estate attorneys (California, New Jersey)
Notification by relatives (Idaho, Nebraska, New Jersey, Washington).

In several states that rely on notification, the states have mandatory notification laws or
policies. In Arkansas, estate representatives are required to give notice to the Department of
Human Services when an estate administration is opened. California has mandatory reporting
provisions requiring estate attorneys to notify the Department of Health Services if the decedent
was a Medi-Cal beneficiary. In North Dakota, state law requires notice to the Department of
Human Services when a probate is initiated. Proposed legislation in Colorado would require
~ attorneys, personal representatives and public administrators to notify the Department or the
contractor when they are handling the estate of a former Medicaid recipient.

Tracking Assets. According to the survey respondents, once estate recovery units receive
information on recipient deaths, they generally match this with eligibility data to identify assets
and property. These data originate at the time of application, and may be updated through re-
certification. Further information comes from letters of inquiry sent to estate representatives, as
well as information from nursing homes and banks. :

A number of states reported that their estate recovery tracking is implemented by a
contractor (Arizona, Colorado, Florida, Iowa). Contractors are essentially private collection
- agencies whose profits may depend in large part on how much debt they recover. In Montana, a
contractor was in the process of developing a tracking process. In Ohio, the Office of Human
Development Services forwards inforimation on recipients deaths to the Attorney General’s office,

% American Public Welfare Association, supra note 21.
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which tracks assets. Several states indicated they use computerized information systems in
tracking cases.

Once assets of deceased Medicaid beneficiaries are identified, the estate recovery unit files a
claim in probate and/or places a lien on property. In at least one state, Oregon, the state collects
directly from bank accounts pursuant to state legislation. A letter to the bank includes an :
indemnity agreement so the bank holds no liability to other creditors who may have priority on the
state’s claim. If a creditor with priority status requires payment, the state pays the creditor from
the bank account. :

Minimum Estate and Claim Thresholds

Either officials or practitioners in 16 states reported use of a minimum estate value threshold
below which recoveries were not sought. The reported thresholds included nominal figures as
low as $50 (Wisconsin) and as high as $50,500 (Kentucky, for a homestead). One state uses a
formula amount based on the size of claim (West Virginia) and another on the average value of
homes (New Mexico) as shown in TABLE 4. Several states explained that they use a cost-
effectiveness analysis on a case-by-case basis to determine whether it is worthwhile to seek
recovery.
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TABi.,E 4 - STATES WiTH MUNIMUM ESTATE VALUES BELOW
WHICH RECOVERIES WILL NOT BE MADE

(Columns are joined if official and practitioner provided same response)

$500
| 8500
$500
$5,000 estate not include home
KY $50,500 home
MT , $2,000 j
NC $5,000 ‘
NE . $5,000
NJ : . $3,000
NM 50% of average price of homes in county where homestead is located.
NV | $100 - :
PA | $1000
e
VA | $1,000 ‘
WA $2,000
WI | §50 . It
WV | $5,000 above value of state’s H
Medicaid lien ' _

Source: ABA Commission On Legal Probleras Of The Elderly, Analysis Of 1996 State Survey.

~ Fifteen states (counting official and practitioner responses together) reported using a

" minimum recovery claim threshold below which recoveries were not sought. Several other states
reported that they use a case-by-case cost-effectiveness analysis to decide whether to pursue a
recovery claim. The reported thresholds again included nominal figures as low as $50 (Hawaii,
Nebraska, Oregon, Pennsylvania, Wisconsin) but high-end thresholds topped out at $3,000 (North
Carolina) as shown in TABLE 5.
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TABLE § - STATES WITH MINtMuM CLATM VALUEs BELOW
WHICH RECOVERIES WILL NOT BE MADE

. (Columns are joined if official and practitioner provided same response)

| | Officials’ Response

$500

$500*

$50

$500

$350-500

§500
$3000

A EIE RS

$50

NJ

$500

NV

3100

OR

$50

PA

$50

SC

$500

VA

$1,000

WA

$100

WI

$50

Source: ABA Commission On Legal Problems Of The Elderly, Analysis Of 1996 State Survey.

* Threshold disregarded if probate is opened, since there is no cost for filing a claim.

Enforcement of Estate Recovery
Waivers and Deferrals

- OBRA ‘93 provides that recovery can be made only after the death of the surviving spouse,
and when there is no surviving child under age 21, blind or disabled. As to recovery against a
homestead, the mandatory deferral under OBRA does not require that the spouse or child live in
the home. It requires only that they be alive. Because these deferrals could last for a lengthy
period, some states choose to waive recovery altogether when the beneficiary is survived by a
* spouse, minor or disabled child.

The survey of officials produced 36 responses to questions about waiver and deferral. All
responded that they either waive or defer recovery if a spouse, minor or disabled child survive the
beneficiary. Twenty-five states reportedly waive recovery.
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TABLE 6. 7 ‘
WAIVER AND DEFERRAL OF ESTATE RECOVERY

[When beneficiary is survived by spouse or child under 21/blind/or disabled]

Waive Recovery Defer Recovery Residence Required* May Offer Settlement
State )
AK
AL
AR N
AZ Y Y N Y
CA Y Y N Y
co Y Y Y.
CT Y N Y N
- DC
DE
FL
GA
HI Y N Y N
1A
D N Y Y
IL N Y Y
N | Y
Ks Yi Y4 N
KY Y N Y Y
LA
MA
MD Y N N N
ME Y N N Y
M
MN Y Y Y Y
MO
MS
MT Y N N N
NC Y N Y Y
ND Y Y N Y
NE Y N N N
NH N Y N
NI - N N N
NM Y Y N N
NV N Y )
NY | Y N N N
OH
OK
OR Y4 Yt N N
PA N Y N N
RI Y N N N
SC N* Y N N
SD Y
TN -
.
UT Yt Yit N Y
VA Y ‘N Y
VT N Y N N
WA N Y N Y
Wi Y N N Y
WV N Y Y N
WY Y Yt N N
' Totsl " 25 Yes i 19 Yes l 6 Yes - I 15 Yes
9 No 12 No 21 No 16 Ne

Source: ABA Commission On Legal Problems Of The Elderly, Analysis Of 1996 State Survey.

* Spouse or child must reside in homestead in order for state to waive or defer recovery.
1 Waiver granted for surviving minor or disabled child. Deferral granted for surviving spouse.
1t Waiver granted for disabled child only. Deferral granted for surviving spouse or minor child.
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Twenty states defer recovery according to officials. Officials in eleven states report that
they waive or defer recovery, depending upon the circumstances (Arizona, California, Colorado,
Kansas, Minnesota, New Jersey, New Mexico, North Dakota, Oregon, Utah, Wyoming). For
example, Kansas, Oregon, and Wyoming may waive recovery if the beneficiary is survived by a
disabled or minor child, while deferring recovery where the survivor is a spouse. The distinction
may be motivated in part by the dlﬁiculty in tracking the resource over a period that could span
decades.

Of note is the fact Medicaid officials in seven states reported that they would seek recovery
if the surviving spouse, minor or disabled child did not live in the home (Alabama, Connecticut,
Hawaii, Illinois, Minnesota, North Carolina, West Virginia). Requiring residence in the home by
the survivor raises a compliance question under federal law, since the legislative language of
OBRA ‘93 does not make residence in the home a prerequisite. .

The survey also queried respondents whether they consider negotiating settlements of
amounts due or payment schedules with heirs when recovery is permitted. Thirteen states report
doing so. Seventeen states report that they do not do so.

As in other areas, practitioner responses varied significantly from official responses. In 17
states, responses about waiver and deferral practices contradicted each other. The high rate of
- inconsistency is an indicator of a significant level of confusion plaguing estate recovery policies
and practices.

Use of Liens

States may choose whether to use liens to protect the state’s interest in the property of
Medicaid beneficiaries. A great deal of confusion is evident even among persons who manage
Medicaid estate recovery programs over the terminology of liens and estate claims. In sxmplest
terms, a lien is nothing more than a piece of paper filed somewhere that merely serves to give an
owner of property and all potential buyers notice that there is an encumbrance against the
- property. The lien itself is not a claim. To become a formal claim against the property, the
creditor must usually do something more. Typically, the creditor must file a judicial action of
'some sort to create a claim that may then be granted or denied by a court. This may occur as part
of probate proceedings or as a separate collection proceeding. In reality though, liens against real
property are often “enforced” without going to court at the time property is sold. Since it is
impossible to convey clear title to property if a lien is attached, the seller is faced with the choice
of either satisfying the lien as part of the sale or going to court to seek removal of the lien so that
the property can be sold.

Estate recovery programs use two types of liens to protect the interest of the state — pre-
death and post-death liens. Pre-death liens are those imposed upon the homes of living
beneficiaries who have been determined (after notice and an opportunity for a hearing) to be
“permanently institutionalized” and not likely to return home (see pages 29-30 regarding
permanent institutionalization procedures). Medicaid liens against the homestead of such living
institutionalized individuals are called TEFRA liens, since these liens must follow rules set out in
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the Tax Equity and Fiscal Responsibility Act of 1982.3' Post-death liens, often a part of the
probate process, follow state law, although federal law dictates certain notice requirements (see
pages 36-41 regarding notice requirements).

The survey asked whether states use either pre-death TEFRA liens or post-death liens.
Officials in 19 states responded they use liens (see TABLE 7). This total rises to 23 if
practitioners’ responses are used for states in which officials did not respond. In three additional
states, although officials reported that liens were not used, practitioners responded that liens were
indeed used (North Carolina, Pennsylvania, South Carolina). Thus again, some fundamental
confusion over practices is evident.

Respondents’ descriptions of the processes used for placing liens were not detailed enough
to make in-depth comparisons. But in general terms, 13 state officials (plus an additional seven
practitioners) report using probate proceedings to impose at least some liens. Eight states
reported using “other liens.” These generally referred to non-judicial processes for imposing
liens, such as ﬁlmg of a lien notice in county clerks or recorders offices.

Thirteen state officials reported using pre-death TEFRA liens. Accordmg to HCFA, two
non-responding states also use TEFRA liens, bringing the total to 15 states.’> Some states
(Hawaii, Montana, New Hampshire) are just getting their TEFRA lien program underway.
Wyoming is not yet placing TEFRA liens, but intends to begin soon. California previously used
TEFRA liens, and still has some that are outstanding, but no longer places such liens. The survey
did not ask officials to report the number of TEFRA liens placed.

31 42 US.C. § 1396(a)(1)(A) and (B). 42 C.F.R. 433.36(g).

* In addition to the 13 states shown in Table 7, Alabama and Missouri also use TEFRA liens; according to the
HCFA Medicaid Bureau, but neither responded to the ABA survey.. Interview with Phil Otto, May 1996.
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. TABLE 7 : ,
LIENS USED BY STATES IN MEDICAID ESTATE RECOVERY PROGRAMS

= BT ST e B B e B e T A A N el A e e T S S e S P

Y Y Y N
=
Y Y
Y Y N N
N
N
N
Y Y Y Y
Y N N Y
N
Y Y Y Y
Y Y Y N l
N
,, |
N
Y N Y N
N |
Y Y N N
UT Y N N v
VA N
VT N
WA Y N Y Y
Wi Y Y Y N
WV Y Y ‘
WY " Y N Y N

Source: ABA Commission On Legal Problems Of The Elderly, Analysis Of 1996 State Survey.




Enforcement and Removal of Liens

. If states use liens on beneficiaries’ homes to protect the state’s recovery interest, they may
collect upon sale of the home, by law, only if the TEFRA lien deferral protections (for spouse,
minor/disabled children, siblings, and caretaker children) do not apply. Most of the responses
from officials and practitioners in those 23 states reporting some use of liens generally indicate
that if a lien has been properly placed on the home, enforcement of the lien most often occurs in
one of two ways. First, enforcement may occur through the eligibility process if the beneficiary is
still alive. That is, the proceeds from sale of the property become a countable resource which
terminates the beneficiary’s eligibility for Medicaid until the excess resources are spent down.
Second, enforcement may occur through the real estate closing process. In the closing process,
encumbrances on the property must be satisfied in order to convey clear title to a buyer.

Federal law requires that a TEFRA lien placed on the home of a living institutionalized
individual must terminate if the beneficiary returns home. All of the states using TEFRA liens
reported having a process for releasing the lien as soon as the department or recovery unit is
notified that the beneficiary has returned home. The process usually involves filing a release of
lien document in county recorders’ offices. ,

However, these responses leave open several questions about meaningful state compliance
with TEFRA provisions intended to protect beneficiaries. None of the states explained whether
they have a reliable process for learning when beneficiaries return home. In other words, are
status changes or payment changes automatically communicated to estate recovery units, or is it
common for beneficiaries to return home without the estate recovery unit knowing? If the latter
is common, then compliance with TEFRA may fall short. The survey results do not provide an
answer to this concern. However, two states noted that there is no process for release of liens in
practice, although the lien theoretically dissolves on return home (West Virginia, Wyoming).
Practitioners in three states remarked that their states seldom take initiative to release liens unless
prompted by family members or counsel (Alabama, Massachusetts, Wisconsin). Another state
(Montana) requires a “written request” before filing a release of lien. And one state does not
consider a return home to have taken place until the beneficiary has been home for more than 90
days (Oklahoma, according to the practitioner response).

The survey revealed variation in the kinds of estates frequently targeted. While many states
appear to focus heavily on homesteads and real estate, at least two states have set up
administrative mechanisms outside the probate process to capture personal funds, including very
small sums that in the aggregate can significantly add to recovery revenue. Both Oregon and
Washington channel estate monies directly to the Medicaid agency. . Oregon sends letters of
recovery to bank accounts of the deceased beneficiary. Under state law, the banks must remit any
balances directly to the agency. Washington requires long-term care facilities to remit the balance
of deceased residents’ personal funds to the Medicaid agency. These states did not provide any
explanation about how these processes affect payment of burial or other estate administration
expenses. '
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The survey also sought to determine whether enforcement of estate recovery varies by local
jurisdiction within states. All but two of the Medicaid officials responding to this question
reported no variation by local jurisdiction. Minnesota said there is variation because the state has
delegated estate recovery to the county human services agencies, and each county develops its
own procedures and practices. Also in New York, recovery activities are decentralized. Filing
and tracking procedures are locally developed; and decisions concerning the cost-effectiveness of
efforts and the efficacy of compromising claims are made locally.

However, legal practitioners saw somewhat more variation, with 10 noting in-state
differences and 27 finding uniformity. They attributed this uneven enforcement in 10 states to
differences in local human services offices, eligibility workers, attorneys and probate judges, as
well as in local technology. For example, the New Jersey practitioner explained that some
counties refer all cases for tracking to the state’s recovery unit, while others refer none at all.
Some counties are automated, while others perform research on an irregular basis (New York).
Lawyers in some jurisdictions routinely notify the state of a recipient’s death, while others do not
(Tennessee). Wisconsin reported significant variety in how local agencies handle TEFRA liens.

Permanent Institutionalization

The federal estate recovery provisions require that states seek recovery from an individual’s
estate if the person is determined, after notice and an opportunity for a hearing, to be permanently
institutionalized.** However, for persons over age 55, receipt of any nursing facility care, among
other services, triggers the estate recovery mandate, although it does not require the state to use
liens. Thus, a determination of permanent institutionalization (PI) is not necessary to recover
against beneficiaries 55 years of age and older. However, if the state uses TEFRA liens on this
population (i.e., liens against real property owned by living beneficiaries), the TEFRA rules
require a finding of PI. If the state does not use TEFRA liens, there is no requirement in the law
that determinations of PI be made. The survey sought information about the criteria and processes
states used to determine PI. The results are summarized in TABLE 8.

Twenty-one states (of 34 responding to this question) reported making PI determinations.
Twelve states responded that they did not use “permanent institutionalization” as a criterion for
estate recovery. One state responded that criteria were under revision (Delaware), and one state
noted that while their statute refers to pennanent institutionalization, it provides no specific
: 'crrtena (Wyoming).

¥ 42U.S.C. § 1396p(b)(1)(A) incorporates the TEFRA lien language at 42 U.S.C. § 1396p(a)(1).
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TABLES
STATES MAKING DETERMINATIONS OF PERMANENT INSTITUTIONALIZATION (PT)

(21 State Officials reporting)
State: AR ICA |CO ICT [HI |IA |ID JIL (KY |MN|MT |[NC |[NE |NH |[NM |NY |OR {SD |WI |WV|WY
Criteria same as SSI F Y . Py ) | o
fmapleE\:dm . elele N o ols |9 . |
Statement _
» Person's
Declanation . ° .
& Assczament by
3nd party . LJ o |e @ e | °
* len:tti.:y : 30 Any 120 2 6l 61 6 3
# Y8 | Y. mo. | mo. | mo. mo.
Applicd only to those
under age 55 o L LN L] A ° )
;mmmm‘ of oo iole o e . e |0 |0 | e le Y
ages . )
# P determinations
made in last 12 mo. 35|282|2 |0 o |o |00 0 |2 o |2 |2 |22 |2 |2 0.7 |20

Source: ABA Commission On Legal Problems Of The Elderly, Analysis Of 1996 State Survey.
" 7=Usknown or information not reperted by respondent.

The 21 states reporting a process for PI determinations reported relying on one or more of
four principle elements of evidence in establishing permanent institutionalization in their decnsxons:

e A phys;cxan s statement that the resident is considered permanemly institutionalized,;
¢ The person’s declaration of intent to return or not return home;
e An assessment by a third party (e.g., peer review organizations in Colorado, Iowa, and
' Maryland; the facility’s plan of care in North Carolina; or nurse surveyors in Wisconsin);
e Presumptions about the length of stay in the institution, placing the burden of proof on
residents to rebut (e.g., 30 days in Connecticut; three months in South Dakota; 120 days in
Illinois; six months in Montana, Nebraska, and North Carolina; two years in Kentucky).

Iowa has'a combination of the third and fourth approach above. In Iowa, a stay of any
length triggers a presumption that the resident is permanently institutionalized, unless the resident
requests a formal determination, in which case the state’s peer review organization will make a
determination. .

To ﬁm:her explore the process by which states make the determination of PL, the survey
asked officials whether the criteria were the same as the eligibility criteria for finding a home
exempt under the Supplemental Security Income (SSI) program. SSI uses a subjective “intent to
return home” test. HCFA Transmittal No. 63 provides that states are not required to use the
subjective SSI test and could go beyond this criterion to incorporate other factors. Six states
(Connecticut, Hawaii, Minnesota, Nebraska, New York, Oregon) replied that their criteria for
determination of PI were the same as the SSI standard, while 16 states answered that their criteria
were not the same.
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Of the 21 states reporting PI determinations, seven reported that they apply the criteria only
to residents under age 55, and 14 apply the criteria to persons of all ages. The states that apply
the criteria to persons of all ages generally are states that use TEFRA liens (which are based on
determinations of PI), although Nebraska and New Mexico do not use TEFRA liens, so it is not
clear why they would apply the criteria to all ages. California did use TEFRA liens at the time of
the survey but no longer does so as of 1996. .

Most of the states either did not make any determinations of PI within the last 12 months, or
they did not know how many were made. Only four states reported determinations, ranging from .
only two in West Virginia, to 1,000 in Illinois, to intermediate numbers (282 in Colorado, 35 in
California). Practitioners in seven additional states report that they are aware of at least some
instances of PI determinations (Massachusetts, Maryland, North Carolina, New Hampslnre New
York, Oklahoma, Wisconsm) »

Hardship Waivers
- Hardship Waiver Criteria

OBRA 93 requires states to waive recovery in situations where it would work undue
hardship.** The statute requires the states to have hardship procedures, and requires the federal
government to specify standards for the procedures and criteria for the determination of hardship.
The Health Care Financing Administration (HCFA) has not established mandatory criteria for
states. Instead, in Transmittal No. 63, it has provided examples that states may consider in
establishing criteria. Echoing the legislative history of OBRA ‘93, HCFA suggests that states give
special consideration to cases in which the estate subject to recovery is: “(1) the sole income-
producing asset of survivors (where such income is limited), such as a family farm or other family
business, (2) a homestead of modest value, or (3) other compelling circumstances.”*’

States are precluded from granting undue hardship waivers in cases where the state has
disregarded assets because the beneficiary had long-term care insurance, except in the long-term
care insurance demonstration states grandfathered in by OBRA ‘93 (California, Connecticut,
Indiana, Iowa, New York). The HCFA Transmittal also makes clear that states may impose a
rebuttable presumption that undue hardship does not exist if the beneficiary obtained estate
planning advice from legal counsel and followed this advice.*®

¥ 42US.C. § 1396p(®)(3).
% Transmittal No. 63, § 3810(C).

%1d at§ 3810(C)(1).
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TABLE 9 on the next page shows that 28 state officials reported the establishment of
hardship criteria. Eight responded that hardship criteria were not yet established. Fifteen states
~ gave no response. In the states reporting undue hardship regulations, their criteria fell loosely into
six broad, sometimes overlapping, categories with multiple variations. Some states cast their
- criteria only in terms of “factors” to be considered in determining hardship, rather than as
substantive standards. The six categories of criteria and states indicating use of these criteria are
shown below. The specific state criteria are described in greater detail at APPENDIX C.

1. ' The estate consists of an income producing asset (business, including farm or ranch), and
recovery would cause loss of livelihood (22 states).

Arkansas , -Kentucky . - New York
Arizona Maine , South Carolina
California o Minnesota - Utah
. Colorado Montana ' ‘Washington
~ Florida o North Carolina Wisconsin
Hawaii - New Jersey Wyoming
Idaho - New Mexico :
Kansas Ohio

2. Property is the primary residence of the survivors (12 states). o
Arizona Maryland North Carolina

Florida Maine | ~ Oregon
California " Minnesota * South Carolina
~ Hawaii Montana ‘Washington

. 3. Only asset is homestead of modest value (four states). |

Florida ' - Hawaii
‘Kentucky . New Mexico
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TABLE 9 - UNDUE HARDSHIP CRITERIA

Source: ABA Commission On Legal Problems Of The Elderly, Analysis Of 1996 State Survey.
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4a. Without receipt of estate proceeds, the survivor would become eligible for public and/or
medical assistance (eight states).

California Montana Oregon
Colorado New Jersey - Wisconsin

Idaho ‘ 4 New Mexico

4b. Allowing the survivor to receive the éstate would enable him/her to discontinue eligibility for
public and/or medical assistance (four states).
California | | Montana
Colorado New Mexico

5. Recovery would deprive the survivor of necessities of life, e.g. food, shelter, clothing (eight
- states).

Arizona Iowa Washington
California Kansas West Virginia

Florida : » quana

6. The survivor made substantial personal contributions to the property or to the care of the
' beneficiary so beneficiary could remain at home (three states). \

Florida Kansas ' Maine

At least eight states adopted rebuttable presumptions that no undue hardship exists if the
decedent beneficiary or survivor used estate planning methods to divert or shelter assets:
California, Idaho, Minnesota, Montana, New Jersey, New Mexico (if used within one year of
death) South Carolina, and West Virginia. A

The survey did not question Medicaid officials about how often they make findings of undue
hardship. However, it included a brief subsample to assess the frequency of waivers requested,
granted and denied by state agencies. The results are shown at APPENDIX D.

State Resmnses to Finding Undue Hardshxg

OBRA 93 directs that where states find undue hardshxp, the state agency “shall waive the
apphcatlon of” estate recovery.”’ Normally, “waiver” implies a relinquishment of a right.
However, HCFA in its Transmittal 63, seems to interpret the term also as a deferral, since it

37 42U.8.C. § 1396p(b)(3).
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TABLE 10 - STATE RESPONSES T0 FINDING UNDUE HARDSHIP

May Negotiate
Modified Recovery

16

May Defer
Estate Recovery

20

May Waive

Estate Recovery

STATE

GA
OH
OK
OR
PA

Total:

Source: ABA Commission On Legal Problems Of The Elderly, Analysis Of 1996 State Survey.
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permits states to “limit the waiver to the period during which the undue hardship circumstances
continue to exist.”** Many states have interpreted their options even more flexibly to include the
ability to negotiate partial compromises or payment schedules in response to hardship
circumstances. Of 33 states responding to this question, 28 included waiver of estate recovery in
their repertoire of responses to undue hardship, 20 included deferral of estate recovery, and 16
included negotiation of modified recovery agreements. Practitioner responses were largely
congruent with the state responses. The state responses are detailed in TABLE 10.

Notice Provisions

A key obligation of states in implementation of estate recovery programs is ensuring
adequate notice to beneficiaries. Notices should clearly convey information about the scope of
the program, how it affects individual estates, and procedures for review. Notice is important at
several key trigger points throughout the estate recovery process — at the time of Medicaid
application, at admission to a nursing home or receipt of home- and community-based care, upon
determination of permanent institutionalization, at the time of intended recovery action, at
placement of a lien on the property and enforcement of the lien. Also critical is notice of the
availability of a hardship waiver. A significant federal case, addressing California law, Roy
DeMille et al v. Kimberly Belshe et al** emphasizes the importance of due process rights to
receive notice. It holds that if a state files a post-death lien against property in the hands of the
surviving spouse or other survivor, the state must give the mmvor pre-attachment notice and an
oppommtty to be heard.

HCFA Transmittal No. 63 requires that states provide both a general notice of estate
recovery at the time of application, and a notice of specific recovery The survey asked
respondents about both kinds of notice.

Notice at A.p_ghcatxo

HCFA provides that at application for Medicaid services, states must give a general notice
to potential recipients that explains the estate recovery program. Thirty one Medicaid officials
replied that their state gives such a notice in writing. Eight states did not respond. Montana
noted that a contractor would soon be developing notices. New Memco was developing an
application notice at the time of the survey.

Some states provide only a one-line reference to estate recovery in the application form. It
may be included in a list of many beneficiary “rights and responsibilities,” as in Florida, California,
Connecticut and other states. In some cases the recovery notice is repeated at the time of re-
determination (Oregon). A number of states (Colorado, Illinois, Nebraska, South Carolina, South
Dakota, Wyoming) have brief pamphlets for the public setting out basic information about their

% Transmittal No. 63, § 3810(C).
1995 WL23636 (N.D. Cal.), Medicare and Medicaid Guide (CCH) 7 43,082.
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Medicaid estate recovery program. (See an example from Nebraska in APPENDIXE.) Ohio
was re-writing its brochure at the time of the survey. Several additional states (Hawaii, Iowa,
Idaho, Kentucky, Maine) have concise one- or two-page question and answer fact sheets. The
fact sheet from Towa shown as an example is very concise and basic (see APPENDIX E). It does
not include some key information — for example, on hardship waiver and scope of recovery —
yet it communicates clearly that there is a program for recovery of estates. The spacing and large
print make it easy to read. Washington has Medicaid materials in Cambodian; Arizona and
California in Spanish. Vermont has a one-page notice about recovery that Medicaid beneficiaries
must sign to acknowledge they are aware of the possibility of an estate claim. Notices and
pamphlets prepared by states vary considerably in print size and readability.

Recovery Notice

HCFA Transmittal No. 63 directs the states to give a specific notice to individuals affected
by the recovery. If the recipient has died, the notice must be served on the executor or legally
authorized representative of the estate. This person is required to notify others who would be
affected. If there is no executor or authorized representative, the state should notify the family or
heir.

The survey asked respondents to indicate whether Medicaid beneficiaries and families are
given notice at several key trigger points. Responses of Medicaid officials are shown in TABLE
11. (Note: Not all officials responded to all questions.)

Two states (Idaho, South Dakota) reported giving notice at all the points in time described
in TABLE 11. Six states (Maryland, Maine, Montana, North Dakota, New Mexico, South
- Carolina) reported giving notice at none of these points. Montana and Wyoming were developing
notices at the time of the survey. Of the 18 states that use liens, 13 said they give notice on
placement of the lien and nine on enforcement of the lien.- As the table shows, several states
(Maine, North Carolina, North Dakota, New Hampshire, New Mexico, Vermont) specified they
give notice at the time a claim on the estate is-proposed or made; and certainly notice is a part of
the judicial claim procedure in all states. Regarding notice on “placement of a lien,” the survey
did not ask specifically whether this notice was given before or after the actual filing of the lien, so .
there is no indication of whether or how states have responded to the DeMille case requiring
California to provide pre-attachment notices.

Other states reported notice: upon an agreement to sell the home because recipient is
permanently institutionalized (Nebraska); at the determination of eligibility for home- and
community-based services (Pennsylvania); or when recipients turn age 55'%2 (Wisconsin).
Virginia indicated that notice is not a function of the Medicaid agency but the Department of
Social Services. In many cases, the responses of legal practitioners varied significantly from the
- responses of the officials, showing a general ambiguity about notice and due process protections
in place. ' .
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TABLE 11 - TIMING OF ESTATE RECOVERY PROGRAM NOTICE

Notice Provided at Time of .. No_! States

Admission to a Nursing Home? ID,KY, MN, NC, NE, - AZ CA,CO,CT, IL, IN,
NH, PA, 8D, VT, WA, KS, MD, ME, MT, ND,
wVv ‘ . NJ, NM, NV, OH, OR,RI,
SC, W1

Receipt of Home- and Community- ID,KY, OH, PA, SD, VT, AZ, CA, CO, CT,IL, IN,
based Services? WA, WV * | MD, ME, MT, NC, ND,

NE, NH, NJ, NM, NV,
' OR,RIL SC,WI-

Placement of Lien on Property? CA, CO, CT, HI, ID, MN, I, MD, ME, MT, ND,
. NI, NV, RI, 8D, UT, WA, NE, NH, NM, OH, PA, SC
WL WV

Enforcement of Lien on Property? CA, CO, CT, ID, NH, NJ, IL, MD, ME, MT, ND,
‘ , NE, NM, OH, PA, SC, WI

Source: ABA Commission On Legal Problems Of The Elderly, Analysis Of 1996 State Survey.

Both federal law and HCFA Transmittal No. 63 require notice upon determination of
“permanent institutionalization.”  The survey asked about such notice for persons under age 55.
Eight states (Colorado, Idaho, Illinois, North Carolina, Nebraska, New Hampshire, Nevada, South
Dakota) replied they give this notice. While the remaining states did not indicate such notice, most
of these do not place pre-death TEFRA liens on the property of permanently mstxtuuonahzed
individuals, and thus do not need to make such determinations.-

Content and Clarity of Notice.

The HCFA Transmittal requires that the notice include the action the state intends to take, the
reason for the action, procedures for applying for a hardship waiver, and the amount to be recovered.
It does not suggest a uniform format or guidelines for readability. In addition, existing federal
Medicaid regulations include requirements on the content of ‘notice if the state Medicaid agency
takes action to suspend, terminate or reduce services.” Under this regulation, notice must contain:

a statement of what action the state intends to take; the reasons for the action; the specific
regulations that support the action; and an explanation of the right to request a hearing. The DeMille
case underscored the importance of these due process notice requirements as to estate recovery.

The survey asked the legal practitioners whether from their perspective the notices are accurate
and are understandable to beneficiaries and families. Almost two-thirds of the practitioners
answering this question (21 of 32) responded that the notices are not understandable and/or accurate.
Several pointed out specific inaccuracies, inconsistencies or omissions:

e The exgeptlons to recovery are not explamed (Indlana, Ilinois);
o Information on waiver and hardship is incomplete (Maine);

“ 42 CFR §431.210.
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Notice fails to include amount of the claim (New Hampshire);

Notice fails to explain the bar to recovery while spouse is alive (New Hampshire);
There is no explanation of the personal property exemption (Wisconsin); and
There is no explanation of appeal rights (New Jersey).

A number of practitioners characterized the notices as generally problematic: “No adequate detail
and misleading” (California); containing “some inconsistency” (Kentucky); “contains boilerplate
* language” (Wisconsin).

The notices often did not speclﬁcally assure faxmhes that the claim would not exceed the value
of the estate and would not be enforced pending appeal, nor inform families they could request an
itemized accounting. Finally, the notices often did not clarify that the estate representative is
responsible for notifying other individuals affected.

The “notice of statutory claim” from Idaho is shown in APPENDIXE as an example. Itis
understandable, gives the claim amount and reason for the recovery, includes the hardship criteria,
_and states the procedure for applying for a waiver. It assures the authorized representative that the
claim is on the estate of the deceased beneficiary and not upon the representative personally. It does
not, however, list the federal exceptions to recovery. It mentions a possible lien without explanation.

'Hardship Waiver Notxce

Twenty- states reported that they provxde written notice of the availability of the undue
hardship waiver, although not all described when or how they give the notice. Nine states responded
either that they do not give written notice or their notice procedures were in development. If
practitioner responses are used for those states where officials did not respond, these totals rise to 25
states giving written notice and 15 giving no notice.

However, as elsewhere in these results, caution is required in supplementing “official”
responses with practitioner responses because of significant incongruence between official and
practitioner answers in those states where both responded. In 11 states, officials and practitioners
gave opposite responses to this question. In eight of these cases, practitioners stated that no notice
is given in direct contradiction to the official response that notice is supplied (Arkansas, Florida,
Nebraska, Ohio, Oregon, Rhode Island, South Dakota, Vermont). More puzzling is the fact that in
three cases where officials reported that no written notice is given, practitioners reported that written
notice is given (Maryland Maine, New Mexico). .

Most of the states providing notice give it after the death of the Medicaid beneﬁcla:y or when a
recovery claim is filed (20 States). Eight states report that notice is given at the time of Medicaid
application or is included in the program’s brochure. TABLE 12 provides a state-specific summary
of responses. The claim notice for Minnesota in APPENDIX E gives a complete listing of hardship
criteria, tells how to apply for a waiver and how to appeal. (It does not, however, g:ve notice of
deferral of recovery if there is a spouse or dependent or disabled child.) ~
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TABLE 12 - NOTICE OF THE UNDUE HARDSHIP WAIVER OPTION

Provide Written
Notice?

Timing of Notice

When Claim Filed

Time of Application

In Program Brochure

Yes

Yes

Yes

Yes

b B B

»

Yes

Yes

Yes

L £

No

No

Yes

] B E

No

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

bl b B

No

Yes

Yes

EEEEFSRREEEFRREEEEEEEEEREEEREEE [ REERF P E R R 3818k [k s

Yes

25Y¥es

B

Source: ABA Commission On Lsgal Problems Of The Elderly, Apalysis Of 1996 State Survey.
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Impact of Estate Recovei'y Programs
Revenue to State | '

The survey asked Medicaid officials about the approximate revenue to the state generated
by the estate recovery program. Of the 24 states reporting revenue during the past fiscal year, the
highest was California at $28 million and the lowest was Nebraska at $19,000. The average
. revenue in those 24 states reporting recovery amounts in this survey was $2,989,485.54; and the
median revenue was $651,658. The sum of the 24 responses — indicating total funds generated
by Medicaid estate recovery across the country — was $71,747,653.  As a proportion of the
state’s total Medicaid expenditures (using FY 1994 figures for state and federal total expenditures
by state), estate recovery revenues ranged from less than .01 percent of total expenditures in
several states, to .54 percent of total expenditures in Oregon. These figures are shown in TABLE
13, along with corresponding figures for expected revenue from recovery during the current fiscal
year and during the next fiscal year.

Deterrence to Planning

Policy analysts and advocates have raised the issue of whether estate recovery programs

_ have an effect on “Medicaid estate planning” — the legally permissible sheltenng or dlvestmg of
assets accomplished for the purpose of becoming eligible for Medicaid.** The question is whether
possible state recovery from estates of Medicaid beneficiaries discourages planning strategies to
achieve eligibility by making eligibility less desirable. Further, planning strategies might be
blunted by the allowance in HCFA Transmittal No. 63 for states to impose a rebuttable
presumption against finding undue hardship if the beneficiary obtained and followed estate
planning advice from legal counsel.

To target this issue, the survey asked both Medicaid officials and legal practitioners to
indicate their opinion on whether estate recovery deters Medicaid estate planning. Both groups
responded that estate recovery does not deter such planning. A total of 29 officials said that it
does not deter planning, while only three (Hawaii, Kansas, Montana) said it does. Ofthe
practitioners, 36 stated recovery does not deter planning, while only three (Arizona, Maine, South
Dakota) stated it does. One official (Connecticut) noted that estate recovery actually may
encourage the sheltering and transferring of assets. Four practitioners also voiced this theme,
suggesting that the program is a “primary motivation for seeing a lawyer” and “adds another
planning objective” (California), “promotes inadvisable divestment-oriented estate planning”
(Massachusetts), causes “inappropriate poorly-planned transfers” (South Carolina) and
“encourages Medicaid planning” (Wisconsin). However, the data are limited in that the survey
asked only for opinions, and did not ask for explanations or elaborations of these opinions.

% See e.g., Roger A. Schwartz & Charles P. Sabatino, Medicaid Estate Recovery Under OBRA ‘93: Picking the
Bones of the Poor? (American Bar Association, Commission on Legal Problems of the Elderly, 1994).
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TABLE 13
REVENUES PRODUCED BY ESTATE RECOVERY PROGRAMS (IN DOLLARS)

Source: ABA Conmission On Legal Problems Of The Elderly, Analysis Of 1996 State Survey.

Reveme |  Peroest of Medicaid Expected Revenue Currert. | Expected Revenue Noa FY
4 PastFiscal Year | i Fiscal Year (N=19) =14
State =24 ! FY 940
AR 45,000 1 <01
Az 132164 | <01 225,000 236,000
ca 8000000 | 18 31,000,000 32,000,000
(Highest) g
co 383,217 ; 08 1,200,000 1,350,000
L 117550 | 0. 3,000,000 3,300,000
= 33960 | <01
D 1500000 | 4 1,800,000 2,000,000
L 12400000 | 2 18,600,000 22,000,000
KS 124006 | 13 1,500,000 1,750,000
ME 2000000 | 09
MT 380000 | 16 600,000 600,000
ND - 242,568 ; 09 242,600 242,600
NE 1900 1 <o1 135,000 139,000
@owest) g .
N 1912000 | <01
oH 150000 | <01
OR 6000000 | 54 7,000,000 7,000,000
' 20152 | <01 1392763 1,411,200
' 400,000 725,000
f 25000
w3 | 09 575,099
1,500,000 ; ‘ 2
130265 | <01 250,000
2775 | 08
4960 18 6,763,000
833195 | 36 . 9516600 10,000,000
i . 8,000
I @80 | 05
71,747,653 1 —
es1es | -
2989486 | _

* Based on FY ‘94 total state and federal expenditres. Source: Health Cire Financing Administration, Medicaid

Burean, Office of Financial Management.
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Effect on Low-Income Older Individuals

An objective of the Medicaid estate recovery program is to help low and moderate income
people by recouping funds to ensure the solvency of the program or to expand medical assistance
services. Yet at the same time, estate recovery may adversely affect people of modest means. To
determine the populations most affected by recovery, the survey requested respondents to rank by
frequency four population groups over age 55 from whom recoveries are made. These groups were:

People who engaged in Medicaid estate planning;

People who spent down their assets on medical care;

People who had always been poor; and

Other. : ,

Only 15 officials and 23 practitioners provided rankings, but they were in general agreement
that the group most affected was individuals who spent down their assets on medical care — often
middle class individuals. Excluding the ranking of “other” groups, which refers to a variety of

~ designations aggregated together, this group ranked first both in total number of points assigned and

in the mean ranking. TABLE 14 provides the mean (average) rankings for these groups.

TABLE 14
. Populations Most Frequently Affected by Estate Recovery

Practitioners’ Rankings (N=23}
Average Rank Order* (Mean)

State Officials’ Rankings (N=16)
Average Rank Order® (Mean)

l 30

29

Group A: Persons who engage in
Medicaid estate planning

1} Group B: Persons who were always
“poor”

Group C: Pasonswhospmtdmthmr
assets on medical care

1.8

Group D Other (Miscellaneous)

" Source: ABA Commnission On Legal Problems Of The Elderly, Analysis Of 1996 State Survey.

ﬂhefmngtu:pslistedmmnkmdaedl,z,3,and4whhnoopﬁmfue§ulnﬂdng Ahﬁldngcf“l"mcamthaﬂhegoupispumivédas .
the most frequently affected.

After those who spend down, the officials ranked frequency of recoveries from those who
engaged in planning and those who were always poor about equally. The practitioners rated the
poor as second in frequency, and the planners as last. Both groups also emphasized the
prevalence of recoveries from those who owned a home at the time of death. Additionally, in an
attempt to determine the income of beneficiaries most affected by estate recovery, the survey
asked Medicaid officials to indicate the proportion of beneficiaries with incomes in different
categories at the time of death. However, states did not have sufficient information to respond.
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Finally, the survey asked both officials and practitioners to describe briefly how they believe
the estate recovery program affects low-income older individuals. Their varied responses were
~ opinions only, and suggest a need for further research. A substantial number of officials (17)
believe that recovery has little or no impact on low-income older persons. They pointed out that
these recipients have already died at the time of recovery, and that the poor generally have very
little estate from which to recover. This is somewhat at odds with the earlier answer rating the
frequency of recovery on the poor. However, most of the comments appeared to talk of “impact”
in terms of broad social significance rather than in terms of immediate personal monetary impact
or frequency. One official (Idaho) observed that most poor people are “grateful to keep their
home and use Medicaid for medical expenses” and another (Pennsylvania) added that the program
“allows the elderly to maintain their feeling of independence” by keeping their property while
receiving services. Others stated that recovery “allows recipients to retain their home and minimal
other resources while providing high-cost long-term care for the elderly” (Colorado), and that
“the majority of families believe the recovery law is fair and cooperate” (South Carolina).

Eight officials stated that the estate recovery program helps low-income older individuals by
buttressing funding for the Medicaid program, to allow more services for more poor people. The
survey did not collect information on whether recovery funds are returned to the Medicaid
program or go into general state revenue.

Six state officials commented that the program may have a chilling effect on applications for
benefits. For example, the Georgia official reported that while the program is not yet in effect,
some families in anticipation of recovery may be “refusing to get the medical care they need.”
Maine reported that fear of estate recovery had caused many “to drop or not seek Medicaid .
coverage.” South Carolina expressed concern that the program may prevent some from applying
and “has caused some recipients to withdraw.” Wyoming commented that people are “delaying
applying for and receiving benefits.” A larger number of practitioners (13) asserted that the poor
are so frightened of losing their home that they forego needed services. New Mexico, for
instance, noted that many low-income older individuals own modest homes and may hesitate to
institutionalize spouses or relatives because they do not want to lose family lands. The Ohio
practitioner maintained that the program “conjures up a fear of the unknown that discourages the
elderly poor from seeking Medicaid assistance.” The Nevada practitioner claimed the idea of
recovery “scares the elderly and effectively delays their entry into the program until they are in

»

Crisis. . ’

Practitioners viewed the impact on low-income older individuals somewhat more negatively
than officials. Twenty respondents expressed concerns, with the majority of these (13)
emphasizing the loss of family homes and the psychological effect on older persons of not being
able to pass it on to their children. For example, the Massachusetts practitioner described the
“specter of losing the home, which represents [for older persons] their security, their dignity, their
autonomy, their family and one of their life’s proud achievements.” North Carolina said estate
recovery “robs [older persons] of hope of leaving virtually any legacy to their children.” In
contrast, seven practitioners commented that the effect on older poor persons is insignificant.
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In addition, two practitioners (New Hampshire, Washington) noted problems for the
survmng spouse with a lien on the home. According to the New Hampshire practitioner,
“surviving spouses feel trapped in their homes with their principal asset frozen. If they have
health problems or can’t afford to stay or can’t maintain their homes, they’re frightened and
panicked.” . :

- Practitioner Insights

To gain additional perspective on how Medicaid estate recovery is working overall, the
survey asked legal practitioners to comment generally on their state’s program. Several
practitioners noted the program is still too new to evaluate, and they had little experience with it.
Two remarked that the state’s current lack of compliance with the federal estate recovery
. mandate works to the benefit of recipients (Alabama, Michigan). Three observed the program
thus far has proceeded slowly — “cautiously” (Delaware), in a “low key” manner (Nebraska), or
with “a conservative approach” (Tennessee). The Kentucky practitioner reported that “I have
very few calls about it and am not aware of problems.” Four practitioners commented that the
program has a positive effect in helping pay for care for others in need (Iowa, Maryland, New
Mexico, Washington).

A number of practitioners commented on negatxve aspects of estate recovery. They noted
especially:

,(l) Emphasis on collection. Estate recovery programs may operate like collection agencies
(California, Massachusetts), with the goal of bringing in more money driving the system, at the
risk of unfairness to beneficiaries.

(2) Erosion of inheritance. Estate recovery may destroy the modest inheritance of adult
children whose parents need long-term care (Massachusetts, Montana, New Mexico).

- (3) Unfair operation. Estate recovery may lack sufficient procedural due process (Nevada), is -
vague in regulations (Vermont), is not effectively managed (Florida), ignores federal law
(California), gives erroneous information to recipients (South Carolina), and is “unfair in practice”
(Massachusetts). The Wisconsin practitioner highlighted the failure of the state hearing examiners
“to check abusive practices by local agencies in placement of TEFRA liens,” and attached
examples of hearing decisions on the issue of “reasonable expectation of returning home.”

(4) Risk to individuals. Estate recovery impacts negatively on individuals in that it
concentrates the risk of catastrophic costs of long-term care (Massachusetts), may cause
deterrence in application for benefits (Tennessee), and encourages adult children to refrain from
placing ill parents in nursing facilities.



Loo‘king Ahead: Impact of Possible Block Granting

In the face of uncertainty about the Medicaid program at the federal level, the survey asked
both officials and legal practitioners to predict the impact of possible block granting on the estate
recovery provisions. Specifically, given the freedom to design their own programs, would states
be likely to expand or contract the present program, or would it probably remain the same?

The majority of officials predicted the program would remain the same, while the majority
of practitioners thought it would expand in scope. A total of 16 responding officials said the
program would remain the same, while only eight (California, Connecticut, Delaware, Indiana,
Minnesota, Montana, North Carolina, Washington) said the program would be likely to expand.
In contrast, 24 responding practitioners thought the program would expand, while 13 thought it
would stay the same. Of the practitioners predicting expansion, comments ranged from “expand
ferociously” to “may expand a little.” Practitioners thought expansion might be in the areas of
joint tenancy, life estates, trust recovery, and spousal recovery. One state observed that while the
governor is committed to expansion of the program, legislative proposals to accomplish this have
been defeated (Massachusetts). Another remarked that some of the pressure that has staved off

expansive recovery may keep the program from growing greatly (Indiana).

Officials in three states indicated the program probably would be constricted in scope if

~ federal mandates were removed (South Carolina, Virginia, West Virginia). South Carolina
predicted that the state legxslamre would repeal estate recovery if it is not mandatory, and West
Virginia reported that given a choice, the state “will likely abolish it.” Only one pracnuoner
thought the program would be reduced with block granting (Wyoming).
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III. Dlscussmn of Fmdmgs

The 1mmed1ate plcture that emerges from these survey results is that Medicaid estate

. recovery programs remain in a state of great flux as of the beginning of 1996. While only five
states still have no program operational (Alaska, Georgia, Michigan, Tennessee, Texas), many
other states have programs operational only at a very rudimentary level. Eleven states reported
that they have legislative changes pending; 19 states have no regulatlons in effect, and of these, 12
have regulations pending.

- One problem faced in making sense of these survey results is that Congress provided little
explanation of the policy goals and values underlying the estate recovery amendments, other than.
the obvious goal of containing costs. For purposes of analyzing these data, we consider not only
the degree of technical compliance with OBRA ‘93, but also the financial impact of estate
recovery programs, the fmrness of their implementation,-and their impact on particular -

populations.

Technical Conipliance
The Reggverable Estate

In states with operational programs, the scope of the estate hable for recovery is quite
variable and often unclear. Nineteen (of 43 responding) states have chosen to limit recovery to
the “probate estate,” i.e., property owned by the individual that passes after death under one’s will
or by intestate succession. This is a limited but fairly clear scope of recovery. States that have
chosen to go beyond the probate estate, as permitted by OBRA ‘93, most frequently target
property held jointly with right of survivorship, especially residential property, since that is the
most substantial asset a Medicaid beneficiary may retain. At least 18 states seek recovery against
such property. Since recovery against real property owned by Medicaid beneficiaries may be
delayed for years, there is some concern that state claims may cause problems in conveying
property, e.g., because of “hidden” claims. This could arise where, for example, the Medicaid
agency is granted a statutory claim against a beneficiary’s estate but no recording of the claim or
lien appears in the land records. While significant concerns were noted in a few states, the
majority of officials and practitioners did not see this as problematic.

Most states, including those that restrict recovery to the probate estate, seek recovery
against personal property of the beneficiary, including bank accounts or other small cash funds
that are considered exempt during the beneficiary’s lifetime. State processes for reaching these
funds are variable. Some states may not seek recovery unless probate proceedings already have
been initiated. Other states, such as Oregon, aggressively rely on legislation that requires, for -
example, banks to pay account balances directly to the state agency without going through
probate.
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The greater the reach of estate recovery into ownership interests, the greater the complexity
faced by states in tracking claims, complying with TEFRA lien and collection restrictions, valuing
property, and providing adequate notice to involved parties. The survey does not provide state-
specific conclusions on success in addressing these complexities. However, the overall
incongruence between survey responses from state officials and practitioners indicates either a
substantial misunderstanding of the survey questionnaire itself or a substantial lack of clarity and
understanding about the reach of estate recovery, even among the “experts.” Telephone follow-
up with a number of respondents after receipt of the questionnaire leads the researchers to believe
it is the latter. Increased dialogue between Medicaid officials and legal practitioners might
sharpen the picture and enable the public to be better informed.

Recoverable Services

Another component that determines the scope of estate recovery is the range of services for
which states may seek recovery. More than half of the responding state officials (24 of 43) stated
that they recover in full for all Medicaid services, and-all the remaining states recover for at least
one or more optional services. Practitioner responses to this query were quite different from
. officials’ responses, indicating a substantial lack of clarity within the states. Home- and
community-based services can be particularly ambiguous with respect to their estate recovery
status, since they can involve many permutations of services — some funded under the regular
Medicaid state plan, some funded under special waivers, and some funded by state monies.

Additional questions beyond the scope of this.survey concerning services subject to
recovery are likely to arise as states move toward managed care systems under Medicaid. Under
capitated models, it becomes more difficult to quantify the actual amount due for estate recovery
purposes. Even if states continue to track itemized costs for services received, it is not clear
whether and how itemized costs would be recovered if a state pays a capitated rate to providers,
or if the state provides additional services not normally covered under Medicaid.

Estate Recovegy‘ Procedures and Liens

The survey examined waiver and deferral practices of states, including hardship waivers, and
the use of liens for enforcement purposes. All responding states reported either waiving or
deferring estate recovery when the beneficiary is survived by a spouse or minor or disabled child.
In these situations, TEFRA ‘82 requires deferral at a minimum where a home is involved. A
waiver, if used, permanently releases the claim of the state rather than merely deferring it. Some
states use waivers where deferral might extend for an impractically long time, for example, when
the survivor is a minor or disabled child who is likely to live for decades.

One substantive area of inconsistency concerns the OBRA 93 prohibition of recovery
against a beneficiary’s estate until after the death of any surviving spouse or a disabled child, or
until a non-disabled child reaches age 21. The language includes no requirement that the survivor
live in the home of the deceased beneficiary (although such a residence requirement does apply to

- deferrals for siblings and adult care-taker children). Contrary to the statutory language, five states
responded that they required residency in the home as a prerequisite to deferral. If practitioner
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. responses are relied upon in non-responding states, an additional four states imposed the same
requirement. Because the practice of requiring the survivor to live in the home may be directly
contrary to the language of OBRA ‘93, it is a matter on which HCFA may need to provide
stronger guidance. ‘

’ The use of liens also varies quite significantly among the states. Twenty-eight states
responded that they use liens, and 15 of these (13 surveyed, plus two additional) use TEFRA
liens. While the survey did not ask about the number of TEFRA liens placed, tracking this will
best enable the states and HCFA to evaluate the program and its impacts. Comparisons of
practices among the 15 states using TEFRA liens would provide valuable insight about program
operation. ‘

Lien practices are, and may continue to be, in a state of flux, as demonstrated by the
California legislature’s decision to repeal its TEFRA and spousal lien provision in the state code,
effective January 1, 1996. The repeal was brought about in part by federal district court
litigation which ruled that California was constitutionally required to provide notice and an
opportunity for a hearing before the state could impose a lien on property held by a surviving
spouse of a beneficiary.” The state appears to have concluded that the required due process
obligations were not worth the effort, since the state’s notice of intent to impose a lien might
instead encourage survivors to transfer the home prior to actual placement of the lien.

How these developments will affect other states is unclear. However, the effect of liens and
claims against the property interests of survivors is a complicated matter. In a recent Wisconsin
Court of Appeals decision, Estate of Budney v. State Dept. of Health & Social Services, the court
ruled that the state’s statute allowing recovery of medical assistance benefits from the estate of a
Medicaid recipient’s surviving spouse exceeded the authority provided by the federal Medicaid
statute (specifically 42 U.S.C. §1396p(b), the section containing the estate recovery mandate and
restrictions).* Grace Budney was a resident of a nursing home and a recipient of medical
assistance. She died after residing in the home for over a year. A year after her death, her
husband Paul Budney died. After his death, the state filed a claim against his estate. The estate
objected on the ground that federal law prohibits the recovery of medical assistance benefits paid
on behalf of a predeceased spouse. The trial court concluded that the Wisconsin estate recovery
statute violated 42 U.S.C. s 1396p(b) (1995) and granted summary judgment in favor of the
estate. The Wisconsin Court of Appeals upheld the trial court decision, reasoning that §1396p(b)
plainly prohibits a state from recovering medical assistance benefits except in certain situations.
Because the statute does not counter the initial blanket prohibition by specifically authorizing the
state to recover medical assistance benefits paid on behalf of a recipient from a surviving spouse’s

% §B. 412, enacted October 6, 1995, repeals California Welfare and Institutions Code § 14006.7 (the TEFRA
lien section) and § 14009.5 (the spousal lien section), effective January 1, 1996.

4 DeMille v. Belshe, Supra note 39, at 35.

“ 541 N.W.2d 245 (Wis. Ct. App. 1995).
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estate, it concluded that the Wisconsin statute which allows such recovery exceeded the authority
provided by the federal statute.

Taken to its fullest, the reasoning of Budney could eliminate state authority to recover
against survivors once probate of a beneficiary’s estate is closed. At that point, the estate belongs
to the survivor, and the beneficiary no longer has an “estate” from which to recover. Budney is
not the prevailing view among the states, but it is likely to precxpltate more challenges to
recoveries against survivors’ estates.

Permanent Institutionalization

While the majority of responding states make determinations of permanent
institutionalization (PI) for purposes of estate recovery, a significant number (12) do not. Ifthe
state does not use TEFRA liens (which are conditioned upon a finding of PI), it has no obligation
to make PI determinations. All the states that use TEFRA liens, plus others, have criteria and
procedures for PI determination. However, most report that they either have not made any PI
determinations, or they do not know how many determinations have been made. The general lack
of state data indicates a need for states to keep records on determination of permanent
institutionalization, tracking the ﬁ'equency of determinations, the ﬁ'equency of hearings, and the
kinds of beneficiaries involved.

The survey found that the majority of states go beyond a subjective standard of “intent to
return home” in making the determinations. The trend is not surprising, since the “intent to return
home” standard markedly weakens the state’s ability to find anyone’s institutionalization
permanent. Objective standards used by states include assessment by a third party or '
presumptions based on length of stay. Presumptions based on length of stay raise a danger of
arbitrariness if too rigid or too short. For example, the presumption in one state where a stay of
any length triggers a finding of PI probably goes too far. If a very short stay triggers a
presumption of permanent institutionalization, this may place an unwarranted burden on
beneficiaries who must then establish that they can return home.

Hardship Waivers

Only 28 states reported having criteria for determining the existence of undue hardship.
Eight reported that criteria were not yet established. The hardship waiver, which states have
broad discretion to define, serves to establish a remedy for individuals when strict application of
estate recovery policies is deemed unfair or counter-productive. The criteria used by states
generally fall into six broad categories described on pages 32-34. The most common criterion,

- used in at least 22 states, requires a finding that the estate consists of income-producing property -
needed by the survivors. Variations on this theme include requirements such as: the property is
the sole income source, the survivor’s income is limited, or the property is also the survivor’s
home. The other categories focus more heavily on the asset being the primary residence of the
survivors (12 states) or that the homestead is of modest value (four states); the potential for
forcing or keeping survivors on public assistance or medical assistance if recovery is made (12
states); the potential deprivation of necessities, e.g., food, shelter, clothing (eight states); and
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whether contributions made by survivors to the beneficiary’s care and support (three states). A
variety of other criteria that did not fit neatly into any of these categories also appeared, including
the catch-all “other compelling circumstances.”

Some states are quite specific about income or asset criteria survivors must meet in order to
qualify for a hardship waiver. For example, North Carolina requires that where the estate consists
- of the primary residence of the survivor, the survivor must have income below 75 percent of
poverty level and assets below $12,000 for recovery to be waived. Kentucky established a
hardship criterion that grants a waiver of recovery from estates below $5,000 in personal property
and to homesteads valued below $50,500. The state selected the latter figure because it
represented the state’s median home value. Formula income/asset criteria such as these have the
advantage of clarity and predictability, although such tests may also lack flexibility unless the
established criteria allow room for evaluating compelling cases that do not meet the formula. A
few states described their criteria only in terms of “factors” to be considered without really
attempting to describe the threshold for undue hardship. This approach gives the state far more
flexibility, but may encourage abuse of discretion because of its looseness:

When states make a finding of undue hardship, most use a repertoire of responses including
waiving recovery, deferring recovery, or working out a modified recovery agreement with
survivors. One question that arises in reviewing these responses is whether the statutory mandate
permits the latter two options. The estate recovery provision requires the establishment of
procedures “under which the agency shall waive the application of [estate recovery]”*
Transmittal No. 63 explicitly states that states may “limit the waiver to the period during which
the undue hardship circumstances continue to exist,”* thus treating the waiver as a deferral of the
claim rather than as a relinquishment of the claim. To date, the question has not been raised in
litigation nor clarified in rulemaking.

The survey found that some states do not track the number of hardship waivers requested or '
. granted. Monitoring waiver information would help policy makers to assess how the program is
working. ‘

Financial Impact

If cost-containment is a major goal of estate recovery, then recovery dollars are an
important measure. The current revenue generated by the program differs markedly among
states. Twenty-four states reported some revenue from estate recovery in their last fiscal year
(FY 1994 in most cases) for an aggregate total of almost $72 million. The Health Care Financing
Administration’s official national total for estate recovery in FY 1994 was $99.6 million which
amounts to less than .07 percent (i.e. seven hundredths of one percent) of the $143.2 billion in

45

% Health Care Financing Administration, U.S. Department of Health & Human Services. Financial Report.
M Year 1994, p. 25; and Medicaid Financial Management Reports (HCFA-64).
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total federal/state Medicaid expenditures for FY 1994. For FY 1995, HCFA reports that estate
~ recovery totals rose significantly to $124.8 million.*” Additional significant jumps in recoveries
during the next few years might be expected as the remaining states put their programs into full
operation. The Congressional Budget Office estimated $300 million in savings for the five-year
period 1994-1998 resulting from Medicaid estate recovery®® — an amount significant in actual
dollars but still based on a recovery potential of approximately .1% of Medicaid expenditures.
Many states responding to the survey recovered far less than .1% of their total state/federal
Medicaid expenditures, and some recovered more. Oregon, which has been very aggressive in
recovery efforts, represents the upper potential of estate recovery at .54% of total expendltur&s

- (based on FY 1994 expendlwres as the comparison mark). :

The financial impact of estate recovery on states is also influenced by the administrative
overhead of estate recovery and by the fact that, for every dollar recovered, part is returned to the
federal government in an amount determined by the federal share of Medicaid expenditures
(which ranges from 50 percent in many states to approximately 78 percent in Mississippi). Since
this study did not survey state program costs, further research is needed to assess thxs aspect of
cost-effectiveness. =

Finally, the financial i unpact of estate recovery may be measured by the extent to which it
deters Medicaid estate planning. Medicaid estate planning has been defined as “the manipulation
of Medicaid eligibility rules by non-poor older persons, their heirs, and their attorneys to obtain
Medicaid coverage for nursing home care while protecting significant amounts of wealth. e
There is considerable disagreement about the extent to which Medicaid estate planmng occurs,
and indeed, the difficulties of objectively measuring the phenomenon are daunting.*® This survey
sought only opinion data from the officials and practitioners who are in a better position than
most to make a reasonable judgment about the impact of estate recovery on Medicaid estate
planning. By large margins, both officials and practitioners expressed the opinion that estate

7 Health Care Financing Administration, U.S. Department of Health & Human Services. Financial Report.
Fiscal Year 1994, p. 25; and Medicaid Financial Management Reports (HCFA-64).

“ Letter from James L. Blum for Robert D. Reischauer, Director, Cénér&ssional Budget Office, to Hon. John
Dingell, Chairman, Committee on Energy and Commerce. U.S. House of Representatives (May 14, 1993).

“ Brian Burwell, Middle-Class Welfare: Medicaid Estate Planning for Long-Term Care Coverage 1
(SysteMetrics/Mcgraw-Hill, September 1991).

0 Little hard evidence exists regarding the extent to which Medicaid estate planning occurs. A 1993 study by the
General Accounting Office in Massachusetts found that 54 percent of applicants converted some of their
countable assets to non-countable assets, and 13 percent transferred assets to others. Asset transfers accounted
for approximately two-thirds of the dollar amount of these transactions. However, 52 percent of these
applications were denied, accounting for 67 percent of the dollar value of the transfers. Thus, the GAO report
presents mixed messages about the extent of Medicaid estate planning. See General Accounting Office,
Medicaid Estate Planning (GA)-HRD-93-29R) (1993); see also, Brian Burwell. State Responses to Medicaid
Estate Planming (SysteMetrics, Cambridge, MA, 1993); Brian Burwell, Middle-Class Welfare: Medicaid Estate
Planning for Long-Term Care Coverage (SysteMetrics, Lexington, MA, 1991).
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recovery does not deter Medicaid planning. A few suggested that it may in fact promote it.
However, these data are limited to respondents’ opinions and do not include further elaboration
or explanation. :

Fair Implementation (Due Process)

The fair implementation of Medicaid estate recovery concerns not only advocates for the
poor, but also policy makers and administrative officials. The survey sought information on four-
specific implementation issues that can raise due process problems: variability of states’ practices,
the use of private contractors, notices of estate recovery, and the use of liens.

Variability

While estate recovery practices vary significantly among states, the survey findings show
little evidence of within-state variation, except in two jurisdictions where recovery was delegated
to local agencies. In most states, the program is centralized and operates state-wide. However,
even in these programs, the states and HCFA need to monitor for potential variability due to
differences in workers, county referrals, attorneys, and local technology.

Contractors

While most states run recovery programs through designated state agencies, five contract
with private entities to operate the program, and two others either contract out part of the
program or were in the process of contracting the program. It is unclear whether privatizing
estate recovery will become a significant trend. It will be incumbent on states and on HCFA to
ensure necessary procedural protections are maintained if recovery programs are removed from
government, since private collection agency tactics run a risk of overstepping the procedural
. restraints to which government agencies are accustomed. State Medicaid agencies will need to
monitor contractors to ensure appropriate due process and consumer protection.

Notice

A key obligation of states in implementing estate recovery programs is ensuring adequate
notice to beneficiaries and families throughout the process. The survey found the notice
provisions uneven. Responses showed that states vary significantly in points in time at which they
give a notice and information about estate recovery. All responding states give the required
general notice at application for Medicaid benefits. In judicial proceedings, notice is less
problematic since court rules require specific notice to parties. However, there are many points in
- time prior to judicial action where an explanation of estate recovery liability is crucial to individual
and family decision making. These intermediate points in time include nursing home admission,
determination of permanent institutionalization, receipt of home- and community-based services,
lien placement, and lien enforcement. Indeed, only half of the states using liens reported giving
notice at the time of enforcement of a lien. Providing notice at most or all of these key trigger
points will best inform beneficiaries of potential claims, so they or their families will not be
~ surprised when a specific claim is made.
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While HCFA directs states to include information about hardship waivers in the recovery
notice, currently not all states provide hardship waiver notice. Twenty-six state officials reported
that they do indeed give written notice, but nine officials reported that they do not, or that they
are in the process of developing notice of the availability of hardship waivers. Such noticeis -
essential to preserve the procedural due process rights of beneficiaries.

Responding practitioners maintained that some recovery notices have incomplete or
inaccurate information. Recovery notices do not always completely explain the claim, the
required federal exceptions, the state exemptions, the procedure for obtaining a hardship waiver,
or the procedure for contesting a claim. A thorough and accurate description of each of these
factors is critical for beneficiaries and families who need to know as soon and as straightforwardly
as possible whether they fall within the scope of recovery. It also is critical for the state to
effectively identify appropriate cases and efficiently administer an appeals process. Moreover,
notices often do not assure families that the claim will not exceed the value of the estate and will
not be enforced pending appeal. :

Finally, timely notice to beneficiaries and families will be of little use unless it is readily
understandable. Many practitioners noted that the notices frequently are difficult to understand.
Sometimes the notices use boxlerplate language and complex legal terms. Readability and print
size vary. States should review notices with an eye toward making them as “user friendly” as
possible. States could benefit from examples of clear and complete recovery notices, so that each
jurisdiction does not have to rethink the content and format from scratch.

Liens

In those states which currently use liens, the survey findings raise some concern about the
adequacy of procedures for terminating liens on the property of institutionalized beneficiaries
when they return home, as required by the federal lien provisions.” Problems were suggested in
the responses of officials and/or practitioners in at least seven states, specifically: the lack of any
process for release of liens; failure to release liens unless prompted by family or counsel; requiring
a written request for release; or requiring a 90-day home stay before release. In states that
reported no problems with lien releases, none provided enough information to determine the
reliability or promptness of their process. Further development of the lien termination process is
needed.

Impact on Parﬁcular Populations

. Even if Medicaid estate recovery is implemented with scrupulous procedural due process,
fairness concerns may still arise if particular populations bear a disproportionate share of the

burden of estate recovery. For example, recovery against small accounts or small estates

consisting of only personal property raises a question about which subpopulation bears the

T4 US.C. § 1396p(a)(3).
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monetary brunt of estate recovery, and whether the burden falls equitably. Aggressive recovery
against small caches of personal property may fall most heavily on beneficiaries who never had
significant assets nor engaged in Medicaid estate planning, rather than on those who sheltered
assets and engaged in planning. If the goal of estate recovery is simply to recoup as much as
possible, then the source of recoupment may not be much of a concern to policy makers. But if
~ other factors — such as fairness and deterrence of Medicaid estate planning — are important,
then the impact on particular subpopulations bears further scrutiny.

Measuring the impact of estate recovery on particular populations is exceedingly difficult.
The approach used by this survey was subjective in nature — the opinion of officials and '
practitioners. While imperfect as a measure, the perspective of these respondents should not be
overlooked, since they are “in the trenches” dealing with real people dependent on Medicaid and
real families who are left behind when the beneficiary dies. Interestingly, officials and
practitioners surveyed were in general agreement that the group most affected by the recovery
programs were those who spent down their assets on medical care — typically people of modest
means who most likely did not engage in Medicaid estate planning. They were hard hit by the
double jeopardy of spend-down and recovery. Additionally, some of the practitioners remarked
on the loss of the family home, the psychological effect of not passing on a legacy, and the
symbolic loss of the homestead as central to family life.

Respondents differed as to the impact of recovery specifically on the low-income older
persons, with many perceiving little impact. However, some respondents observed a chilling
effect on the decision to apply for benefits. Interpretation of these results requires caution, since
the public’s reaction to estate recovery may be confounded by widespread uncertainty and
misunderstanding about estate recovery programs, which in turn may cause families to conjure up
excessive alarm. The question deserves further study especially because, if the chilling effect
indeed occurs, it not only adversely impacts the people who need Medicaid services, but it also
undermines the cost-effectiveness of the program, since those who forego needed care early may
require more costly care later.

, One other population that merits special concern is the survivors of Medicaid beneficiaries.
Congress recognized this fact by requiring a hardship exemption to ensure their welfare. In
‘addition, the TEFRA lien restrictions also seek to ameliorate undue burdens on survivors.
However, a few practitioners asserted that for a surviving spouse with few assets other than the
home, a lien on that home can drastically limit the spouse’s options for financial survival. Because
of the lien, it may be impossible to refinance the home — an option that may be needed to
maintain the home or meet unexpected expenses. It may be impossible to obtain a reverse
. mortgage. A reverse mortgage is a financial tool that is becoming increasingly available -
nationwide and that could enable the spouse to convert equity into a needed income flow.
Reverse mortgage qualification usually requires the home to be substantially free and clear of
encumbrances. Even access to routine lines of credit for credit cards or credit purchases is
impeded by the existence of an encumbrance against the survivor’s most significant asset.
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The burden that a Medicaid lien places on the property rights of survivors is emphasized by -
the federal court in the DeMille decision.”” While upholding the placement of such liens, the
court recognized that the lien reduces the economic benefit to the surviving spouse during his or
her lifetime, and thus requires pre-attachment notice. Medicaid officials did not raise concerns
about liens burdening survivors. The extent to which these problems arise needs further research.

The Broader Perspective

The Medicaid program has fueled a continuing debate about the limits and responsibilities
imposed by means-tested entitlement programs. There is nothing new about this debate, and
indeed, it is the kind of debate that is important to the development of public policy on many
levels. A full discussion of policies such as Medicaid estate recovery requires an appreciation of
multiple social values, goals, and consequences at stake. What for example, is the societal |
importance of inheritances and legacies? Is their importance different for the rich and poor? What
is the trade-off between these values and cost-constraints demanded by state and federal
budgetary needs? To what extent should society encourage, or even enforce, filial responsibility
and family caregiving? To what extent can and should Medicaid estate planning be proscribed?
Is it fundamentally different from other forms of preserving wealth, such as tax planning, that
society condones?®

All these values and goals compete in a context of possibly rapid change in the Medicaid
program, as the Congress considers options such as block granting Medicaid and eliminating its
entitlement status. Interestingly, a majority of responding officials predicted that their estate
recovery programs would not change significantly if Medicaid is converted to a state block grant.
Regardless of the future structure of Medicaid, estate recovery policies and practices will need
continuing evaluation. This survey is intended to contribute to that ongoing evaluation. Its
findings provide a snapshot of the current status of Medicaid estate recovery practices, yet still
leave many questions and concerns unabated — the cost-effectiveness of these programs, whether
recovery deters unjustified Medicaid estate planning, whether the burden of estate recovery is
fairly distributed, and whether notice and due process protections are adequate. The answer to
~ many of these questions will require more thorough tracking and record-keeping by state
Medicaid programs and more intensive monitoring by the federal government. Finally, evaluation
will require something we still lack, consensus in the guiding values for providing and ﬁnancmg
health and long-term care.

2 DeMille v. Belshe, 1995 WL 23636 (N.D.Cal.), Medicare & Medicaid Guide (CCH) 1 43,082.

53 For further discussion of the societal issues raised by Medicaid, see Rosalie A. Kane, Louise Starr & Mary

Olsen Baker (eds.) Who Owes Whom What? Personal, Family, and Public Responsibility for Paying for Long-
Term Care 35 (Minneapolis: National Long-Term Care Resource Center, January 1995).






'APPENDICES:

 APPENDIX A.  Survey Instrument - Medicaid Officials

APPENDIX B.  Survey Instrument - Legal Practitioners

APPENDIX C. = Undue Hardship Criteria

AP]PENDIX D.  Frequency of Hardship Waivers

APPENDIXE.  Examples of Estate Recovery Notices
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ESTATE RECOVERY PRACTICES SURVEY [Legal Practitioner]

Please return by November 22, 1995 to: STATE
Erica F. Wood
Commission on Legal Problems of the Elderly
American Bar Association
740 15th Street NW ,
Washington, DC 20005-1009
202-662-8690

Feel Free to explain or comment on your answers and, if needed, continue your comments on the back
of the page or on additional sheets. ‘

©1996, American Association of Retired Persens and the Commission on Legal Problems of the Elderly, The American Bar Association

1. Deces your state have a Medicaid estate recovery program in operation?
Yes No

¥ Yes, How long has it been operating?
It has been operating since: (Date)

2.  Isthere any pending or anticipated state legislation or regulation mgarding Medicaid estate
recovery?
Yes No

If Yes, describe its substance and status

DEFINITION OF ESTATE

3. Isthe estate recovery program limited to the probate estate?
Yes [SKIP TO QUESTION 5]
No V

-~

4.  If the estate recovery program reaches beyond the probate estate, what other assets does the state
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Isthesmpeofpmpertysubjeamestatemwvexydwlfunderstoodmpmcﬁce?
Yes No B

If No, please describe the areas of uncertainty:

In practice, does the program seek recovery against:
Yes No CashassersthﬁwemexemptbmusethzywerebelowtheMedxwdassethm

Yes No Other personal property owned outright by the beneficiary prior to death

csnmiars T meeaa—

Yes ____No Personal or real property which the beneficiary owned jointly prior to death

Yes No Personal or real property in which the beneficiary had a life estate prior to death

Are you aware of any instances of problems with title conveyance due to estate recovery?
Yes No A

B S

¥f Yes, please describe the problems:

SERVICES FOR WHICH RECOVERY IS SOUGHT

8

For Medicaid beneficiaries age S5 or over, please check off all semeeshstedbelow for which the state
currently seeks recovery and note the scope of recovery?
Nursing facility servi
All

__npart (wcp!ain):
ICF/MR facility services
All

____In part (explain):

Home and community based services
____Al

In part (explain):
Hospital services
Al

___In part (explain):
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Prescription drug services
All

____In part (explain):
___ Physicians” services
In part (explai{l): ~
' All other
Some other (explain):

LIENS/WAIVERS/DEFERRALS

9.  When a surviving spouse or minor or disabled child lives in the deceased recipient’s home, does the
state: , «
a. Waive recovery
Yes : No Any explanation:

b. Defer recovery until after the death of the spouse or disabled child.
Yes No Any explanation:

¢. Offer to negotiate a settlement of the claim and/or a payment schedule.
Yes No Any explanation: '

d. Is there any change in your above answers if the sxmmgspmxseordx&bledchﬂddo&snot
" actually live in the deceased beneficiary’s home?

Yes No

If Yes, please explain: -
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10.

11

12.

13.

14.

Does your state use any type of liens to enforce estate recovery?

Yes No [IF NO, SKIP TO QUESTION #13]

¥ Yes, which of the following kinds of liens are used?

a. TEFRA liens (i.c., liens placed on the beneficiary’s home while he/she is still alive)?
Yes No

b. Liens on deceased beneficiary’s real property obtained through probate court proceedings

Yes No
¢. Other Liens:

Yes No
Tf Yes, please explain:

‘When the home of a living Medicaid beneficiary is sold, is a lien on the home enforced at that time?
Yes No

Any explanaﬁén:

Isthereaproomsmplacefotensunng:mmedmteremovalofahenonthe home when a Medicaid
beneficiary returns home?

Yes No

st W ee—

If Yes, please describe:

Is there an established estate value below which recoveries vnll not be made?
Yes No

st T o———

If Yes, describe:

Is there an established claim level below which the State will not seek recovery?
Yes No V '

g I s’
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Iers,dmrﬂ)e:'

NOTICE & HEARING ISSUES

15.

16.

17.

AmMedimidappﬁmnmgivennoﬁcemwﬁﬁngofmeemtermverypmssmtheﬁmeof
application? '

Yes No

At what other times are Medicaid beneficiaries and families given notice of estate recovery?
a UpohadmissiontonnrsinghqmeasaMzdimidheneﬁciary? |
i Yes No )

b. Fo; those under age 55, upon determination that they are considered permanently institutionalized?
Yes No

c. Upon receipt of non-institutional long-term care services?
Yes No ‘

d. Upon placement of a lien?
Yes No

¢.- Upon enforcement of a lien?
Yes No

f Other
Yes No If Yes, Please explain;

In your opinion, are the notices accurate and understandable?
Yes No

Jf No, what are the problems with notice?

* * & JF POSSIBLE, PLEASE ATTACH EXAMPLES OF PROBLEM NOTICES *xx

PERMANENT INSTITUTIONALIZATION
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18. Are you aware of

a  Any state initial determinations finding that a Medicaid beneficiary is “permanently
institutionalized™ for purposes of estate recovery?
Yes No

b. Any state administrative appeals hearings on the issue of whether a Medicaid beneficiary is
“permanently institutionalized” for purposes of estate recovery?
Yes No

UNDUE HARDSHIP

19. Has your state established criteria for waiving estate i'eoovery based on undue hardship?
Yes No |

I Yes, what are the criteria:

20. Does the state provide beneﬁcxanes or their fmmly written notice of an undue hardship exemption to

estate recovery?
Yes ‘ No

¥ Yes, a Whenand howis notice‘given?

b. In your opinion, are the notices accurate and understandabie?
Yes No

A IfNo, what are its shortcomings?
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21

I undue hardship is established, does the program:
(Check all that apply)

—____Waive estate recovery
_____Defer estate recovery

_____Negotiate a modified estate recovery
____Other action(please explain): _

IMPACT OF PROGRAM

22

23.

24.

25.

Do estate recovery practices vary by local jurisdiction within the State? -
Yes No

If Yes, describe:

In your opinion, does Medicaid estate recovery effectively deter persons from “Medicaid estate
planning,” i.c., intentionally sheltering substantial assets for purposes of becoming eligible for
Medicaid?

Yes . No

Please rank order (From 1 to 4) the populations over age 55 from whom recoveries are most frequently
made ‘

Persons who engaged in Medicaid estate planning
Persons who were always “poor”
Persons who spent down their assets on medical care ~

Other (describe):

Briefly describe how you believe the estate recovery program affects the elderly poor?
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26. ¥f Medicaid is converted to ablockgrantprogmmhytheCongrm,doyouexpectthewmtereoovery
progtamtochangemanyofthefollowmgways‘?
(CHECK ONE):
Expand in scope
___ Contract in scope
Stay about the same
Other (Please describe): !

27. Pl&seshareanyothermsxghtsymhaveonthepwuve orneganveaspectsoftheMedxcmdstate
recovery program in your state:

THANK YOU FOrR COMPLETING THIS QUEsrioNNAmE!
Your Name: |
" Title:
Agency: , Phone:

D IF YoUu WouLp Lixe A Copy OF’TBE REPORT BASED ON THIS SURVEY, PLEASE CHECK THIS
Box. You SHOULD EXPECT IT IN EARLY 1996

Plﬁse remember to return:

v__ This questionnaire{ A postage-paid envelope is provided for your comvenience.)
~v__  Copy of any notices or other attachments supplementing your answers

THANK YOU!

surv-adv.fin
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APPENDIX B

ESTATE RECOVERY PRACTICES SURVEY [Medicaid Officials]

Please return by November 22, 1995 to: o STATE
EricaF. Wood
Commission on Legal Problems of the Elderly
American Bar Association '
740 15th Street NW
Washington, DC 20005-1009
202-662-8690

FeelFreetoexplainorcommenton.youranswezsand,ifnwded, continue your comments on the back
of the page or on additional sheets.’

21996, American Association of Retired Persons and the Cémimimmugalhvblamofdnmduly, The American Bar Association

1. Does your state have a Medicaid estate recovery program in operation?
Yes No

If Yes, How long has it been operating?

Ithasbeenoperaﬁngsinceﬁ (Date)

2. Isthere any pending or anticipated state legislation or regulation regarding Medicaid estate recovery?
Yes No

e TN eemsepmm—

I Yes, describe its substance and status

DEFINITION OF ESTATE

3. Isthe estate recovery program limited to the probate estate?
Yes [SKIP TO QUESTION 5]-
No '

4, I the estate recovery program reaches beyond the probate estate, what other assets does the state
target?
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5.  Isthe scope of property subject to estate recovery clearly understood in practice?
Yes No

H No, please describe the areas of uncertainty:

6. Inpractice, does the program seek recovery against:
. Yes __No Cashassas‘thatwereexemptbewmetbeywembelowtheh{adicaidassetﬁmit

— Yes ____No Other personal property owned outright by the beneficiary prior to death. |

___Yes ___ No Personal or real property which the beneficiary owned jointly prior to death.

Yes No Personal or real property in which the beneficiary had a life estate prior to death.

~ 7.  Areyou aware ofany instances of problems with title conveyance due to estate recovery?
‘ Yes No

H Yes, please describe the problems:

SERVICES FOR WHICH RECOVERY IS SOUGHT

8. For Medicaid beneficiaries age 55 or over, please check off all services listed below for which the
state currently seeks recovery and note the scope of recovery?
Nursing facility services
, an

- In part (explain):

ICF/MR facility services
All

. Inpart (e:cpiain): 4

Home and community based services
R Al 4

___Inpart (explain): _
___ Hospital services |
All

‘ In part (explain):
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Prescription drug services
All

—__In part (explain):

Physicians’ services
All

————

___In part (explain):

Allother =
-___Some other (explain):

LIENS/WAIVERS/DEFERRALS

9. a surviving spouse or minor or disabled child lives in the deceased recipient’s home, does the
state:

a. Waive recovery.
Yes No  Any explanation:

b. Defer recovery until after the death of the spouse or disabled child.
Yes No Any explanation:

c. Offer to negotiate a settlement of the claim and/or a payment schedule.
Yes No  Any explanation:

d. Is there any change in your above answers if the surviving spouse or disabled child does not
actually live in the deceased beneficiary’s home? ’

Yes No

If Yes, please explain:

10. Dowymnsmuseanytypeafﬁenstoenforcemmdvery?
Yes No [IF NO, SKIP TO QUESTION #13]

If Yes, which of the following kinds of liens are used?

a. TEFRA liens (i.e., liens placed on the beneficiary’s home while he/she is still alive)?
Yes No ' ‘
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b. Liens on deceased beneﬁcimy’é real property obtained through probate court proceedings

Yes No

¢. Other Liens:
Yes No
If Yes, please explain:

11. When the home of a living Medicaid beneficiary is sold, is a lien on the home enforced at that time?
Yes No

msssss—;

Any explanation:

12. Isthere a process in place for ensuring immediate removal of a lien on the home when a Medicaid
beneficiary returns home?

Yes No

If Yes, please describe:

13. Is&ereanmbﬁshedestatevalnebehwwhichrecoveﬁgsw&ﬁnotbemade?
Yes . No o

st 7 T ape—p—

If Yes, describe:

- 14. s there an established claim level below which the State will not seek recovery?

__Yes No
H Yes, describe:
NOTICE & HEARING ISSUES
15, Are Medicaid applicants given notice in writing of the estate recovery process at the time of
application? ‘ ' ,

Yes No
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16. At what other times are Medicaid beneficiaries and families given notice of estate recovery?
‘2. Upon admission to nursing home as a Medicaid beneficiary?
Yes _ No - ' .

b. For those under age 55, upon determination that they are considered permanently institutionalized?
Yes No ' ‘ -

¢. Upon receipt of non-institutional long-term care services?
_Yes ___No ' o

d. Upon placement of a lien?
Yes - No

e. Upon enforceineni; of alien? -
Yes No

f Other _ ‘ «
Yes No I Yes, Please explain:

17. Inyour opinion, are the notices accurate and understandable?
Yes No

H No, what are the problems with notice?

* + * JF POSSIBLE, PLEASE ATTACH EXAMPLES OFPROBLWNGT)CES' .

* PERMANENT INSTITUTIONALIZATION

18. Arcyouawareof

a. Any state initial determinations finding that a Medicaid ‘beneficiary i is permanently ‘
: mmumonahzed for purposes of estate recovexy"

Yes Noi "

b. Anymadmms&aﬁveappw}shanngsonmemmwofwhemerammbeneﬁmmym
“pelmanenﬂymsumuonahzed for purposes of estate recovery? -

Yes . No

UNDUE HARDSHIP
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19. Has your state established criteria for waiving estate Tecovery based on undue hardship?
Yes No ‘

If Yes, what are the criteria:

20 Doesthesmtepmwdebeneﬁmanﬁorthmfamlywnuennonceofanunduehardsmp exemption to
estate recovery?
Yes No

If Yes: i When and how is notice given?:

b. In your opinion, are the notices accurate and understandable?
Yes ___No ' '

If No, what are its shortcomings?

21. If undue hardship is established, does the progxam
A (Check all that apply)

Waive estate recovery
De;fek estate recovery

Negotiate a modified estate reeuvery .

- Other action(please explain):
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IMPACT OF PROGRAM

22.

26.

Domnereecverypmﬁcavarybylomljxnisdicﬁonﬁthinthe State?
Yes No

s 7 L ———————

If Yes, describe:

In your opinion, does Medicaid estate rwovéry effectively deier persons from “Medicaid estate
planning,” i.e., intentionally sheltering substantial assets for purposes of becoming eligible for
Yes No

Please rank order (From 1 to 4) the populations over age 55 from whom recoveries are most
frequently made.

Persons who engaged in Medicaid estate planning
Persons who were always “poor”

Persons who spent down their assets on medical care

Other (describe):

Briefly describe how you believe the estate recovery program affects the elderly poor?

If Medicaid is converted to a bleck grant program by the Congress, do you expect the estate reoovery
program to change in any of the following ways‘?
(CHECK ONE):
___Expand in scope
—Contract in scope
Stay aﬁoutthesame '

Other (Please describe):
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27. Please share any other insightsxyou have on the positive or ncgaﬁve aspects of the Medicaid estate
TECOVETY Program in your state: :

THANK YOU FOR COMPLETING THIS QUESTIONNAIRE!

Your Name:

Title:

Agency: ’ Phone:

D IF YOUu WoULD LIKE A Copy OF THE REPORT BASED ON THIS SURVEY, PLEASE CHECK THIS
Box. You SHOULD EXPECT IT IN EARLY 1996

lese remember to return:

N___ This questionnaire( A postage-paid envelope is provided for your convenience.)
N__ Copy of any notices or other attachments supplementing your answers
THANK YOU!

surv-adv.fin
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APPENDIX C

Undue Hardship Criteria

In the states reporting undue hardship regulations, their criteria fell loosely into six
broad, sometimes overlapping categories with multiple vanations described below. Some
states cast their criteria only in terms of “factors” to be considered in determining
hardship, rather than as substantive standards. These are noted as such in the descriptions.

1. The estate con?ists of an income producing.asset (business, including farm or ranch),
and recovery would cause loss of livelihood (22 states).

%

7 BEEASD R

B

wY -

Asset is the sole asset of survivors; the income is not sufficient to meet theu living
expenses and also repay debt.

Assetlsbusmessthathasbeenmoperanonatlmst 12 months, provides morethan
50% of survivor’s livelibood.

The estate is part of a business.

The estate is part of a business.

The property is a residence and the business is located at the property.

The income produced is below the poverty level (adjusted for family size).

(Factor to be considered) Impact of action on business in which decedent owned an
interest.

Asset is sole income producing asset; and survivors are related to decedent within 31d
degree of consanguinity; and asset produces annually not more than $50,000 for gach
heir and $50,000 for each family member of heir.

(Factor to be considered) Property is income-producing and prov:des funds for
applicant’s necessary support and maintenance,

Assets are necessary part of survivor’s occupation in which survivor has worked
continuously and exclusively and which is sole source of income.

(Factor to be considered) Asset is part of a business, and recovery would deprive
survivor of sole means of livelihood and survivor has no other means of satisfying
Medicaid claim.

The net income produced from asset is below 75% of poverty level.

" Recovery will result in survivors becoming eligible for public and/or medical

assistance.

Asset is sole income producing source. -

Asset is part of survivors’ business.

(Factor to be considered) Asset is income-producing business.

Survivor is parent, child or sibling, and without the income-producing asset, income
would fall below 100% of poverty level.

The income of survivor is limited.

The income of survivor is limited.

Asset is part of survivor’s or beneficiary’s business and recovery would result in loss of
livelihood : ,

Property is beneficiary’s home and part of a business.

2. Property is the primary residence of the survivors (12 states)

AZ -

FL -

Survivor was in residence at least 12 months prior to beneficiary’s death and survivor
owns no other residence.
Survivor was in residence at least 12 months prior to beneﬁcxary s death and survivor
owns no other residence.
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NC

OR
sC

WA

Survivor was in residence at least 12 months prior to beneficiary’s death; and resident
is aged, blind, or disabled; individuals who would have difficulty obtaining financing to
repay the state ~
Rwdenoemofmodmtvalncandmxpledbysuwworatlwsttmeemomhsbefom
beneficiary’s admission; and survivor provided care to beneficiary that allowed
beneficiary to live at home, does not own any real property other than interest in the
home, and has an income not greater than 200% of poverty level.

Forced sale/transfer would deprive a dependent who lives in a residence; and dependent
unable to provide an alternative residence. “Dependent” defined as certain relatives
who received more than half their support from the deceased.

(Factor to be considered) Assethadbeenpzimarymidence of the survivor, or survivor
is a resident and co-owner of property.

Survivor continuously occupied homestead for at Jeast 120 days pnormbencﬁcmry s
death.

(Factormbeconmdeted) Survivor is aged, blind or disabled relative of dewdentwho
continuously lived in home for one year or more before beneficiary’s death, and would
have significant difficulty establishing alternative living arrangement, obtaining
financing (such as home equity loan) to repay department or arranging other means to

+ repay department.

Forced sale would displace the sumvor and survivor’s income below 75% of poverty
and assets are below $12,000.

Recovery would cause survivor to become homeless.

Survivor is parent, child or sibling residing in home at least two years prior to
beneficiary’s death, does not own other property, and is below poverty level.
Exemption limited to house and one acre maximum.

Recovery would deprive survivor of shelter, and survivor lacks means to provide
alternate shelter.

3. Only asset is homestead of modest value (4 states).

FL
KY
H
NM

Defined as $50,000 orless
(see primary residence criteria above)

i

4a. Without receipt of estate proceeds, the survivor would become eligible for public

_ and/or medical assistance (8 states).

CA
co
1D
MT
NJ
NM
OR
WI

(Factor to be considered)
The asset is the sole income producing property.
Or the survivor will be at risk of serious deprivation.

Or the survivor is receiving general relief already.

4b. Allawmg the survivor to receive the estate would enable him/her to discontinue
eligibility for public and/or medical assistance (4 states).

CA
CO
MT
NM

(Factor to be considered)
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5. Recovery would  deprive the survivor of necessities of life, e.g., food shelter, clothing
(8 states).
AZ - (If&mteispemonalpmpertyonly) Survivor’s incomcisbelowpovertylevel and

survivor owns no real property. -
FL . :
" CA - Or the survivor needs the equity in the property to make it habitable.
o JA - The total household income is less than 200% of poverty level,andtoml household
resources do not exceed $10,000.
KS§ - (Factormbeconmdemd)lmpactofrwoveryonﬁnanmalcm;msmcesoffamﬂy.

MT - (Factor to be considered) Whether property is needed by survivor to acquire necessities
: of life and whether there are other means to satisfy department’s claim.
WA - Recovery would result in impoverishment of survivors.
WV - Recovery would jeopardize survival of the family unit or severely disrupt the family’s
income.

6. The survivor made substantial personal conmbutzons fo the property or to the care of
the beneficiary so beneficiary could remain at home (3 States).

FL - (Factors to be considered) Consider contributions by survivor to value of the assetor -
the support/care of decedent; or any outstanding debt with higher priority (as a
- mortgage) assumed by survivor.
KS - (Factors to be considered) Actions of family in helping decedent, particularty when
" such actions helped avoid or reduce medical costs. A
ME - (Factors to be considered) Survivor used personal resources to maintain the propenty,
pay the taxes, etc.; or applicant lived in the property and provided significant care for
the deceased beneficiary so beneficiary could remain at home for a long period.

7. Other Cntena.

e  Survivor had transferred the property to the dec&sedbeneﬁmary for no consideration (CA).

¢ Sibling, son, or daughter have been residing in beneficiary’s home at least one year and
provided full-time care that delayed beneficiary’s entry into nursing home (FL).

e Costinvolved in sale of property would be greater than value of the property (FL).

o  Hardship waiver incorporates state debtor-creditor law homestead exemption that may be
asserted by survivor (ND). '

e  Monetary definition .

ID- ClaxmxslessthanSSOOortomlasseisarelwsthanﬁOO
KY - Recovery less than $5,000.

L Beneﬁaarymavedmedxmlassmﬁnceasamﬂtofammemmmﬁedagamstﬂwbeneﬁcmw
(D).

. CntenasmﬂmleFRAhennﬂs(sumvaIbyspouse,mmordependmtchﬂdsfohng
and/or caregiver child) (OH, VT). ,

o  (Factors to be considered): Applicant had a contractual relationship with deceased recipient in
which residence was held as security or was required to be transferred for value previously
received; or applicant relied to detriment on promlsebydwsedrecxplentthatmdenoe would .
- become theirs at recipient’s death (ME). .

o  Awailability of alternative means for satisfying the claim (KS).

o  Other “Compelling Circumstances” (AR, FL, NM, NY, KS - factortobeconsxdered ‘any
other relevant factors™). S
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APPENDIX D
Frequency of Hardship Waivers

The survey included a subsample to assess the frequency of undue bardship waivers requested,
granted and denied by state agencies. The subsample involved brief telephone interviews with Medicaid
officials from eight states. These eight states were selected because they had been operating estate recovery
programs since at least 1993, and had established undue hardship criteria in accordance with OBRA.
Interview respondents were staff responsible for the estate recovery programs. The interviews show that
some states fail to track the number of hardship waivers requested and granted. Thus, the data may be of
limited utility, and provides only a “ballpark™ estimate of the frequency of hardship waivers. The
interviews revealed the following:

California The state does not track hardship waivers. However, the respondent’s “guestimate” is
that out of a caseload of 11 - 12,000 open estate recovery cases, the agency gets “about
20 requests a month.” Of these, he estimates that a majority are denied. Of the requests
denied, he estimates that “S - 10% are appealed.”

Colorado From July 1994 through June 1995 3 total oftwowmversmegmntedandseven
‘ denied. From July 1995 through the present, a total ofﬁvewmva’sweregrantedand
two denied. There were no appeals.

Maine Since October 1993, “about 100” waivers have been granted, and seven denied. No
appeals. The respondent speculated that the relatively high number could be because the
state criteria allow waivers for individuals who paid taxes on or otherwise maintained
the property. :

Maryland Since the state’s hardship criteria have been in effect (about six months), there have
been 12 requests for waivers. Ten of these were rejected, and two were granted. There
have been no appeals yet.

Minnesota - Since the counties are responsible for the estate recovery program, the state does not
keep track of hardship waivers. However, the respondent was “not aware of any.” I-Ier
gu&xsthat“therearenotmanquuests”andshehaowsofnoappeals

Montana To date, no hardship waivers have been granted. While there have been a couple of
verbal inquiries, so far there have been no formal requests.

Washington In approximately the last year, there have been five waivers granted and one denied. No
. appeals. The agency has also received a couple more verbal requests for information,
but these were not pursned.

Wisconsin Since the hardship criteria were on April 1, 1995, there have been 17 requests for
' : hardship waivers, of which eight were granted, two were denied, and seven are pending.
No appeals. .






- APPENDIX E
Examples of Estate Recovery Notices

Contents
Nebraska Department of Social Services Brochure
“Medicaid Estate Recovery Program”

Towa Department of Human Services
“Estate Recovery Program” Flyer

Idaho Department of Heaith and Welfare, Division of Medlcald
“Notice of Statutory Claim”

Minnesota “Notice of Claim for Medical Assistance in Decedent’s Estate”
(Includes Notice of Undue Hardship Waiver)
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Does
Estate Recovery
affecta
recipient's eligibility
or benefits?

NO. This program DOES NOT affect medicaid eii-

gibility or the exempt property that can be held by
a living recipient. The program also DOES NOT af-
fect the medical benefits available to a recipient.

Are there Other

: Exemptions if
Estate Recovery would
Cause Hardship?

YES. The state WILL NOT recover from an es-

" tate if doing so would cause a hardship for the

heirs. If the state takes action to recover medical
assistance from an estate, the heirs may ask 10
have the recovery waived or adjusted based on
hardship, The state will consider all requests and

will make arrangements when it finds that a true
hardship exists.
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The Nebraska Department of Social Services
is committed to affirmative action/equat
empioyment opportunity and does not

discriminate in delivering benefits or services.

DSS-PAM-128 Rev. B/84 (99034)
{No Previous Version)
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Medicaid
Estate
Recovery
Program

NEBRASKA
DEPARTMENT
OF
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What is
Estate Recovery?

Estate Recovery is a program established by state
and federal law.

Under the Estate Recovery Program, the Nebraska
Department of Social Services will recover medi-
cal care costs, which were paid for by medicaid,
from the ESTATES of certain former recipients.

How will
Estate Recovery
be Accompiished?

The state will file a claim against the estate of cer-
tain deceased medical assistance recipients. The
estate will include all of the property (personal and
real) that is left when a recipient dies.

The estate administrator will use money from the

estate, including the sale of property, to pay the

state for the costs of medical care prcvxded to the
recipient.

Who will
be Affected?

Only the estates of nursing home residents or
persons who receive medical care after age 55
will be affected.

Only the costs of medical assistance provided ai-
ter July 16, 1994 will be recovered.

I
4
g
!
*
H
1

Will any Estates
be exempt
from Recovery?

YES. The state may recover the costs of medical
assistance from an estate only when:

1. Medical services were delivered to a per-
sonof any age who lived in a nursing home
OR to a person over the age of 55 in any
living situation.

AND

2. The deceased recipient IS NOT survived
by a spouse, child under 21, or a depen-
dentwho has a dxsabiirty

Further, the state WILL NOT recover medical as-
sistance costs from the sale of a deceased
recipient’'s home if:

1. There is a brother or sister who fived in

- the home for at least one year before the
recipient went to a nursing home and who
has lived there continuously since the date
of the nursing home entry.

OR

2. There is a son or daughter who lived in
the home for at least two years before the
recipient entered a nursing home, whose
care allowed the recipient to delay nurs-
ing home placement and who has lived in
the home continuously since the date of
nursing home entry.
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Iowa Department of Human Services

ESTATE RECOVERY PROGRAM

WHAT IS ESTATE RECOVERY?
If you have received any Medicaid benefits after July 1, 1994, the Jowa - |
Department of Human Service may file a claim against your estate when you die

in order to recover all or part of the benefits paid out.

If you have a spouse or a dependent, blind, or disabled child when you die,
Medicaid estate recovery may be delayed.

WHO IS AFFECTED?

Estate recovery affects all Medicaid recipients who are:

e 55 years of age or older, or

. Insumnonahzed and cannot be reasonably expected to return home.
WHY IS THIS BEING DONE?
Federal law requires states to have an estate recovery program.

The Iowa Legislature has directed the lowa Department of Human Services to
implement the estate recovery program in our state.

Note: The Department of Human Services will not put liens on property but will

- make a claim against the estate of persons covered by this pohcv .




State of Idaho :
DEPARTMENT OF HEALTH AND WELFARE
Division of Medicaid
’ i i i . T Building - 6th
Bureau of Medicaid Systems and Operations P?g_eésoxg% ding
Boise, 1D 83720-00386
LINDA L CABALLERO (208) 334-5923
TRESA NEWMAN November 16 ’ 1995 Fax (208) 334-5718
Admanisirater
7~ . 8~ 9.'
Authorized Representative
10~

i1~, 12~ 13~

RE: NOTICE OF STATUTORY CLAIM
Estate of 2~ 1~

Dear 7. 9~:

The Department of Health and Welfare would like to extend its condolences
~upon the loss of your loved one. To comply with Federal and State law,
the Department of Health and Welfare must seek reimbursement from the
estate of 2~ 1~. Recovered funds are utilized to help finance medical
services for other people in need. '

Since 2~ 1~ received $6~ in Medicaid benefits, the Department of Health
and Welfare hereby gives you notice of its claim against any real
property, and/or assets in this estate. You are hereby advised that a
lien may be placed against any real property in this estate. If any of.
the decedent’s personal property or real property is improperly sold or
distributed, the Department may pursue legal action to satisfy its claim.
I understand there may be a bank account or other assets in this estate.

Enclosed is a questionnaire you are asked to complete; please include an
accounting for expenditures made since the death of 2~ 1. Please return
this questionnaire and any related documentation within 15 working days.
If additional time is needed, please call for an extension.

A Hardship Waiver may be granted if any of the‘following criteria are
documented.

* Tf the oﬁly asset belonging to the recipient is a family-owned
business which is the sole support of other family members;

* If the Department’s claim is less than $500.00;

* If the total assets of the entire estate are less than $500.00,
excluding trust accounts or other bank accounts.

Please note that a waiver is not granted because family members expect an

inheritance, or will be inconvenienced by the lack of an inheritance.
The Department’s statutory claim has priority over the decedent’s will.

Pg. 1.



2
2
i

' This Notice of Statutory Claim only relates to the property and/or assets

OF IDAHO, ESTATE RECOVERY. An envelope has been enclosed for your use.

Pg. 2 (con’'t)

&

If you believe you fall under the Hardship Waiver criteria, you may
submit a written request for a Hardship Waiver. Please send your request
accompanied by supporting documentation, to the following address:

Department of Health and Welfare
Estate Recovery Unit
Towers Building - Sixth Floor
P.0O. Box 83720
Boise, ID 83720-0036

Once your request has been reviewed a Notice of Decision will be sent
informing you of the outcome.

of the deceased person. No demand i1s being made upon you personally for
payment. If funds are available, a check should be made payable to STATE

Thank you for vyour cooperation in this matter. If you have any
questions, please contact the Estate Recovery Unit at (208) 334-4955,

Sincerely,

David A. Baker
Medicaid Recovery Officer

Enclosures
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(MINNESOTA)

Notice of claim for Medical Assistance
in Decedent's Estate

TO: Parties listed in attachment A

FROM: Ms. Susan Smuth
Jones County Human Services Department
1318 Central Avenue
Puckettville, Minnesota 55431-5178

.

RE: Estate of James Jackson
Jones County District Court
Jones County Probate #
Jones County Human Services #
Claim for Medical Assistance Services -

. .“.....m...............
kAR i o

DATE: June 22, 1995

; Claim: On 1995, the Jones County Human Services Department filed a claim for
] $ » with this estate for medical assistance services provided to the decedent and/or
i the decedent's spouse.

] Waiver: If paying this claim will cause you undue hardship, you can apply for a warver of the
claim. If your circumstances do not meet the definiton of undue hardship, or if vou wouldn't
personally benefit from the waiver, the county cannot grant your application.

An undue hardship exists when:

1. Estate could not pay the claim except by selling assets (for this paragraph oniv 2ssets means
real or personal property), subject to the probate proceedings, for which all of the following are
true for a period of at least 180 days prior to the date the decedent died and from that date through
the date the waiver is finally granted: -

A. The assets are used by the waiver applicant to produce income in his or her trade,
profession, or occupation; and

B. The assets are a necessary part of the waiver applicant's wade, profession, or
occupation; and

C. The trade, professmn, or occupation m w!uch the assets are used is the waiver
applicant's sole source of income; and :

D. The waiver api:ﬁcan: has worked continuously and exclusively in the wade, profession,
or occupation in which the assets are used. ‘



In this exception only the phrase "trade. professicn. or occmpation” ncitdes a working |
farm the waiver applicant actually operates. L;csoeswosme;meararm he or she doesaot
* actually operate or rents to others. :

2. The claim could not be paid except by selling the decedaw’s rex! estte subjecs w ihe probate
prcceedmgs for which all of the following are tue:

A. The waiver applicant actually and conmmuousiy occeried the real esi=e as his or her
only dwelling place for at least 180 davspnormme_a.emememmeaanaﬁnmthat
date through the date the bardship waiver is fmailv zr==ed: znd

B. The real estate for which the hardship weiver is requested wes classified as homestead
pmpenyforproperwtaxpmposesmdeﬂfnmaavmm”?‘ 12=. as amended,
throughout the ennre penod referred to m memj*—a;;*?n.

Reszardless of anythmg else to the conrrarv I VOUE CHCUESENCSS are wmxh' or perdaily the
result of the following actions by the decedent. ey = zever Te == 1=due hardship:

A. actons which divested or diverted 2SSETS m OGS T £VOId TeCovery Of amounts
advanced on behalf of the decedent or decedem's spowese or medical essistznce from the
decedent's estate; or

B. actons which divested or diverted zssex wimh T2 resuit o efiect thar amounts
advanced on behalf of the deceden: or lacelenrs sporse ame wioily or pardaily
unrecoverable from the decedent’s estaze.

These actons include, but are not limired o, 2s=x= ;1.:._4_._ the use of Gusss. Siis. and
annuities.

How to Apply for a Waiver: To apply for a warver cammpiere == memms the enciosed application
to me at the address listed above withm 30 days of the <ze of s zouce. We wii not accept
applications which are not actually recetved or poszmzried w—hin as 30 dav peniod. In these
cases, you will lose vour right to apply for 2nd receive 2 wever ci e cizmm. :

The Coumvwxll send you 2 written Determination wiizin 39 &xvs =ter recefving vour spphicznon
In some cases the county may, at its discrenon, exzenc s a2 pened. The Deter—inzrion wiil
state whether, to what extent, and on what terms znd scodizoms D2 cormty will gress the waiver
and 1ts reasons for doing so.

Right to Appeal: If you disagree with the Determim=ien >v Se cowmdy vou may zopezl The
Determmanon will include mnstructions on how 0 fie zn aopezr
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