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'. Septemoor q, 1996' .. . CONGRESSION..tt RECOR.D.::2SJiNATE ' S9903 
FeIDlt.lllll '. '.Xem~ . ~III' ... ' .. ca.re:~C1ar!f3'thatlt~~tb~·~~~~~!;!~;'.·". COSPON80R8 ' •.. , 

. Ford ...::"ed7/ : ~..:!'} :;,~;': . provider,.' in .COMQ1tat1On"';;Wf~::,~ :~Ji:T:be .followtDg' Benators have' ciosponsored .. ' 
ft1at, ltGn7 ,RollI, ", ~::::'. mother, that·determ1nes·:the:tai7JirQ...>the Newboms' and Mothers' Bea1th.Proteo-, 
Olea " ~~.. :,·BDaketeDer.••.. , 'priate location'tor tollowujiaemOes.IIl·· tlOIl Act..of Beptember &.l996. .:." '. '., 

. Frahm· 

GortoD LaaWDbIq ,"':.Roell . .'::' .••. 'combination 7With an· earUer~~ :~BW Bradley. ,". . , ',..,
ONJIaID 
OlUlDD',\ LeaIi$'., ::::S: '., which is lesstban 48 houri: It fS·CoD.fus:.: :•.~~~ebaum. . ;.... 
Gr&aIII .. , 

'LmD ".fDIelby .....• '. mg. as in1t1allJ' 'wr1~n\':~ the::"'a:vBocketeller.~"'··· 
Grualey. . . ~~ .:::Ou· ~...,. amendment appears to i'lve··thunother· Barbara Bolter. . .ONA' ~ .. . . ..~ ,: ~,Bu'kiD . La.rar ' 1Iml:m . the optlonot demandlngllomeoare re- 'Barbara Mikulski. : ,. 

Batcb Mack· ". &Ion ..... gardlessot the.atteD41ng'.proVf.der'a as.. ·::.PaulBarbanes. 

Be1Il.A McCaUl' Spect,er . seaament ot1:beir 1n41vidual needs. ".u.;'~ .• ,.:"Patt;y Murray. 


~. Jlebu . :=u SteveDl .._ ThIs dec1s1on 'fa'most·appropdately··· 14111:, DeWJIle..BoUlDp 
Bllt.clIIaaD .. Y_ley-BraDD • =--1*121 . . . made in . cooperation With the provider.. .Harry Reid. 

.tJIIIDtAI 
 Y YIIlh&a TIlunno d th 'th' Th '1.. . . ClaJ.bome Pell . Y:nv .. ' D4 ..... an . e mo er•. ere..ore my second- 'Edward:Kennedy.
·IDo~. 

Nleldea .::::u. ..degree .amendment. ,str.lkes the Ian': ·PaulS1mon.Jea'orda 
JoWtoa NIUIII . W,?deD guage whicl:tappeare to con1lict With PaUl Wellstone. 


. ItaaaetalllD' . PeU this iIitent.....,,'.:.:~ .,M:!.:: ... ' ;,':. , .' :. > ........ Carol Moseley-Brann. 

NOT VOI'INa-,;.2 ... '. The PRESIDING OFFICER. Does the' 'R!chard Brian . 


. " ::..:.;. Senator intend to offer this amend- Wendell Font. , 

Hatftel4 YurkowUi .. ment at this point? . .' _,.' .". ""Fnulk Le.utenberg. 
 .' .. ,' 

The amendment (No. 5191). as modi... "",:. :: : .'<';.~ . '. Dantel Inouye. .' .
1l-A . d to .," .... . -;.... .' Mr. FRIBT. Yes. I do. . .., ..; . ,.Ben Nlghthorse Campbell,

""'" was agree ,. . ." ." '", '\<' : : ·The...PRESIDING ..OFFlGER., .1be ,'Robert:Kerrey. . 
Mr. HELMS. Mr. President, I move to. ,olerk will' rt.;'. .... ",: ". '.' ".<. " ..,,:. '" Mitch McO 11 


. reconsider the vote .by whic;h ..the.:The assI=t ie8iJi18,uve' clerk: read . CuI Lev:ln.onne.'., " . 

amendment was agreed to. . J.".••;~,'" .,~: :.' as tollows' ' ".",,: ". " ,' ..''." ': ., ..:,..;.Je.-e Helms'. .' "",;".


Mr. BOND. I move tolay that motion' . ' .. ' :,',;;~·:~":"i':··:··,:·. ':"'~:'. '~'.; ·~'CharlesQrasaley. .' 

on the table.. . ' •.... ~ ',l"he Senator from:Tennesaee [Mr. P'lWrrJ. .::Pete Domenicl. 


The motion to lay on thet8.ble was for himself and' Mr.BB.ADLBY, proposes an ,:JOhn Kerry. .., . ' . '. . 

'~e~~~~th~Chatr~i',; ;;e:;~~<~~~~~:!:;·:!::~~,~~~·.i,~~~=::e:··: .• 
. . Th~ PRESIDING OFFICER. The Sen-:-'· 'Mri FRIST..:a.sr~, ~dent•. I, ask ..~~=G~e~~~ . ":.,,, .' 


ator from New Jersey is recognized. ' ':;':: ..unan ,mous COMent. that ~err8ad- . ·'.'Charles Robb. :'. 
 .. '• ' ..• ':,' .: ..umNDMl!:NTNO.61l11 ..•.:.: .. ::,,:':. ~th°t~e~~e~~~,.•~ ..~pe~::(.. TedBteVena. " 
(Purpose: To requJre that health piana"pro. ...... • ..... , .. -...... ..".. • '.'. '" ..,~,,~ .. , ::;D1aDe FeJllsteln; 

, 

.' '. ~ 


vide coverq'8 for a m1n1mum hospital stay .The PRESIDING.OFFI~ ~ltllo,!l.t_:.Joe Bldea ,.' . 

, for a mother and chlld follow1J1g the birth obJection, it is ~.o.1'dered·(~·.:~3"". ;'-:i"': :;Rod Q~.".. .:.. . 


of the child, and for other purpoaea) . ".;.';' .(The text otthe amendment is print:- .;:,AllOIl8e D Amato.' ;'" .,..... . 

.....- BRADLEY' ...;. 'D--'dent I sen"d' ed in today's: REcOBD.under .~Amend- ~'ErnestHoll1Dg11, ,. : ..' ' .. :.:' ,. 

.......... • .......... ..-~.,..., . ... • -" .. - ...... , . . . '. ":Kay Batley Hutcbiso . " . 


to the desk an amendment and ask tor menta Submitted••.~ i:,":"; '{::,~'·(··t~,.t:·"~ ';;:<Berb :Kalil -.,: : ' ... ' : n. :; .: 

Ita immediate coDS1deration. ':: ...•.'.~ ::.;" .... ,Mr. FRIST- Let me Just.briefly close .:" Bob Q~.·..7:'.;.,>:·'.. :,: ":!' 


The PRESIDING OFFICE&. :The by saying ol!e oth~r thJJ:1g ~t th11J seo.. ..... John Warner..::.:', i,:.>':~',,'

clerk will report ':. :.' . , .., ;:; .. r: ,,' ,," :ond-degree ·;amendment,· does. ,,: ~e;:. Pat Moynihan'''''.: ," ...,~.-: ....... ' . 

. The assistant 'legtsj,atlvecle;k: ~amendment guards ,againBt monetary ,·;Chr1aDodd. "..'" . 

as tollows:" . .' .... , " ....•. :~:..:..'.,. incentives,.directed, ,at~charg1ns: :,JohnBreaux..,· .• i 


The Seaa.tor tram New Jersey [Mr. B.a.u,:. . mothers and babies before . the attend- '.Larry Preasler. 
", ,." .LEY), for h1mBelf, Mrs.. KAssEllAtIM, Mr. ing provider teels it is' approprlate.,.Arlen Specter. . ; t-' 


FlWrr. and others, proposes an amendment Spec11lcally,. my second-de~e amend"', ,~!!!t;:=~te: ','.' 

.numbere41i11l2. ,.':. ..' ,..'" mentprovides:language ,sought ,by·.]I(az BaUCUB. 


, Mr. BRADLEY. Mr. PresIdent, I ask health plans to provide that nothing in ';Byron Dorgan•.. , ." ".. : 


unanimous COMent that further read- this blij interfereaWith rate. nego- .. :i.Ron Wyden.·;· .. ., 

1ng of the' amendment be dispensed' tl8,tors between' a: plan and a provider. ··',.Mr; ..BRADLEY. Of these cosponsorS, 

with.' ..... . .'. . .c-:.: .' Mr. BRADLEY addressed the Chair.:. 19 are Republican. So this is a ,blpartl-


The PRESIDING OFFICER. Without), .The PRESIDING OFFICER. The Sen-san amendment and a bipartisan bill.. 

objection,1t is so ordered. ..'. :',:;. ator from New Jereey. ."'; .:"": :.~:': :" What the bill does Is very s1mple~ It 


(The text ot the amendment 18 print:. ' .. Mr~ BRADLEY. Mr. President,.I weI:. says tb.&t insurers are required to allow 

ed in today's RECORD under "Amend- come the second-degree amendment by 48 hoUrs. up to 48 hours, forawoman.in 

menta Submitted."), ... thedistlngu1shed Senator from Ten- the hospital after giving birth and re-


Mr. BRADLEY, Mr. President, this is . nessee. I do think he cIa.r1f1es my own quires insurers to allow up to 96 hours 

an amendment that deals with the intent in the or1ginal amendment. I be-.' it. that birth is a Caesarean Section." ' . 

Newborns Act. It is an attempt to' re- Ueve that Itis:lmportant.-·.'It addStO,,::u the mother and her Cioctor choose 

quire at least 48 hours' tor a childbirth. the purpOse otthe original amendmen~~ to leave the hospital in less than 24 


'Mr. FRIST addressed the Chair•.•',,~ : .Mr. PreSident, the amendment I have hours, less than 48 hours, she is Per­

The PRESIDING OFFICER. The Sen~ offered and that·has been. second'" .': mltted to do so. Th~re is 'nothing In. 


ator.from Tenneasee.. ' ,.'. degreed. by the d1stlngu1~ Senator thisb1ll that says that she cannot 

AMENDMENT NO. &193 TO AMENDMENT NO: U· t:romTennessee. I th1nk,1s a very Impol'-:. leave earlier. Follownp care will be 


(Purpose: To reqUire that health plans ~. tant amendment.·ms is offered on be- .·provided it'she leaves earlier..... ~ . , 

vide coverage for a minimum hospital stay half .ot himself and me; I oftered.' mine .:'Mr"President, why 18 this amend':' 


. for a mother and child following the birth ·on behalf ~f myself and. him, as well as ment needed?, Why are we offering this 

of the child. andeor other purposes) . the dlst1ng'uished chairman of the com- amendment? The answer is because all 

Mr. FRIST. Mr. President, a number mlttee, Senator KAsSEBAUM, the rank":. ot us, I am sure, have received' reports . 


of my colleagues have expressed con- ing)n~ber Senator KENNEDY, Senator· or women in our respective States 
cern regarding a provision in the DEWINE, Senatox:,MUKRAY. ....:.,. ,.: . \ ::. being required to leave a hospital prior 
amendnlentjust sent to the desk which Mr. President, I ask u:DaD1mous con~ . to'48 hours, in some cases prior to 24 
appears to have a conflict in It. I wish Sent that all 52 oosponsore of·thiS hours.' In CalltOrnia. tor example, in 
to offer a second-degree amendment at amendment be listed·in the RECORD. ';' 1994, tor 1 in 6 babies that were boni, 
this time to clar:try the intent of the There being no objectlon,th.e mate-' .the mother had to leave the h6spitalln 
legislation. Speci1lcally, la.ngoage was rial was ordered' to .~ printed in the . less than 24 hours. That is for 90,000
added to the section on postdellveq RECORD, as follows: .... . ... , ....,< births.' . 

~: ", '. ~. 

. ,~; , .'" 

http:forawoman.in


.~;:;!;~,:;~~~.:.:.~.: . 'c;<' - ..... 

899:04. . . " ·(:ONGRESSIOlj~'~iRECORD~S~'iE·.·· ' . Septeinber5;:1996 .. 
,'. '. ,,' .;.' '. "..;..;..... -.-'.,;::..;: •.....•.. ,,,',.,'.. '.' -'".~......, ... :..:. ..'.'" ,','. ,"' .. - ..", ' 

. The problem here 1.8 that some. ill., ·ica.li COllege' orOb8tetriclans and Gyn~:'W8.nt·to:'move ·;thlsamendrrient· as. 
'... nasses do not develop unt1l the.second ·color1.8ta."~\:.,:g'~!i.::t.7r·;. ';'.' ::·'··~~:'S~quickly·~~:possl~le;. Let..me ~~o>, .. 

' ... ' day. Ie the mother were in thehosp1tal, .. :: A:: number.;::of;,States have aJready:wlth yon•..,;' .. ' ..:' :·:r.:'. '.:.,:.~, .,. ';": ~ri;' 
they would be able to detect. it ~d deal .acted.OD '~;Ja,;we~ty-ejght States .:';:····Tbe' McCJ.oskeys.: 'who' live' outalde 

.with It. A rood example f8 :Jaundice, have passedla~::reqWr1ng a 48-hour· Philadelphia,. write: . ' .. ,.::: . ,; " _ 
which does not really developwitilthe. limit. Why, then; do w~ need a national",. :'" " <.": . .' .... . 
second day. Heart defects are another. law, people aak::You need a national Our daughter. Shannon was discharged
.·What happens 18 that' the mother 'Is. law· obviously tor'the other States that. trom the hospital, approximately 27 h,?urs 

"pushed out of the hospital She' "'oes have not ........ed it but even if all of after birth. After onl.Y 8 hours at hOnflJ. ahe . ... - ..... . . went into seizures and we had to I11Bh her 
. home ,alter 12. 14. hours. 16 hours,'26 them passed it• .70u would still have back to the emergency room. She was cUag­
. h.ours. In the second day jaundice Is de· many in a ,State. that. would be unaC~ . nosed with streptococcus. The timing or our 

tected. or worse,· a heart defect, and fected by the State law...: ...... '. arrival at the hospital was critical, and wei 
.' the mother Is rUshed back to the lios. . For' example, .we .need a Federal law feared for her life. The doctor told us that·1( 

pltal at a: much grea.ter cost.':' . to 'ret a.t theao.-caned )it:lUSA plans. we had arrived.. at the hospital 15 minutes 
In New Hampshire. for' example. the self-insured. plans, .the . plans .of later, she would have been dead. • : .. " . 

thex:e was the study that showed that large companies like lk>eing, I;BM. 3M,' . L1nc:bi.D~n of Kn~xVille,.TN:lri1tes:
women wbo leave the hosplt8J. in.less Dupont, and others; They would not be 

.than 48 hours have a 5O-j)ercent in- affected by a. State law ..~use they We almost lost my grandSon. Brantley, be­
creased risk of readmiSSion to the hos. .are self.lnsur!nr ERISA,. controlled by Cause of an early hospital release. Brantley 
pltal. a TO-percent Increase in risk tQ be Federal law .... ': .. ',:., ;;,i·:,;:;:;.~;:;~ ;;;';,;. :~a::r=n;:c~:~:r!U;¢:~fw~~:!:' 
readmitted at the emergency room. So .. There '18 also' ano~erproblem. at released With his mother only 36 hours a.tter 
in the 10Dg' run, by saytng that·soine· least in:my Sta~ of New j~rBeY; There the birth; Within Z' minutes oCarrtvIDg 
one has to lea.ve in 24 hours, you are 18 a State law. that says' you IlaVfi' 48 .home; Brantley clioked,qUit breathing. aDd 
really say1ilg' it 1.8 going to cOst more. hours, but the law ,says the .State·lias was rushed to Children's Hospital 1D Knox-· 
It is rOing to cost more because the re. no authority' to regulate :·lnsurance Ville, where he was placed 1D neonatBJ 1Dten­
admission and the ~tlng or the more companies that ~., headquartered '(D'a 8ivl,l ca,reandnoted as having "a Serious, me. 
serioUs illness could have been aVOided d.1!fereJIt'State, Mr.-President~ 'So there' threatening episode." The trlghten1ng part of 

had"she been In the hospital when it are~'numbers.,of peOPl~~WhO.&re·=n::~~=~~i:':JO:a:t:;~;
was first detected. ;.... ".;;:.;. .~'. 'not covered then, of course, in StateS ' . ...... 

So, Mr. President, 'the neeci'herei8 like xa.nsas. Missouri; ..New .·Jei:i,t;y~ ~~~l·~~.~~~~~~~~~.~lybe..~~.:: ..::«· 
very clear. It'is kind of common senSe.. PennSy'tvanfa, ·'N.ew, ':.Y9r~. ,"'E)i"n:dght .~~'Mr. President•. if the baby were'in the 
I meap., my distinguished cosPoDsor OD have a ·48-hour:.1aw': J.n "a.p&rticular 'hospital, the baby would not have been 

, this b1ll, Senator.FRIsT. refers to a saie State: but yonmjght baV8 ~hOSPitalfn)venr1sking deatb. In the first 48 hours 
haven of time; 48 hours. That Is why It anothe~ State,. and_.when~ou :.pve ..""ll:ens()me baby started to .turn sort or 

. , 18 needed. Who supports this .amend- birth to the ohildlns.-hosl(litalbl.· an·.a·· green1.8h color. and Jaundiced, ·it 
ment and this blll? It 1.8 supPorted by otber State. you !!ould.not'~. cov~o . :would be recognized and dealt with Im­
the American Medical Association. The .by the 4ft h.om .. iLn0 .you 'wQuldbe . mediately. You are.a flrst.tIme mother 
Ameriean Academy of Pediatrics snp.. Pushed out of the hospital Iii 24 hoi:zJ."8~ .. ·and you have a child, you are forced 

" . ports this. The Collere of·Obstetricians That. not coincldentally;.would have o.ut.. of the hospital, you do not know 
'.. and Gynecolorfsts supports this:' ..>,;: . bElen .the case fD. my own family when' quite 'WhattO.do and you arrive home 

'In fact. the Academy of Ped18.trfcii:our daughter wasborii.The. blrthwu ·with the ·baby. In.the fIrst 24 hours you
their' recommended gufdel1ne1.848 delivered across-thellne Iil New'''E:ork':''':: . have a Ufe-threatening health problem; . 
hours. Gynecolorfsts and obstetricians, .24 hour's. you are out; '_;":·~ ..~.i.3~:;~l.~:;~J>~·~. you do. not .have anybody to turn to. 

·48 hours is.the guideline' they set. That . '-We nel'd this national' law fnoroerto . Mr. President, that 1s why we need this. 
18 how We arrived at this number. Why . matee sure wome'n'have'48hours 1;0 'stay bll,l•. ·1:/;.· ..." ", .... " :',';' :,. .;; ,<",. 
48 hours? Because the doctors In ·ciues. .inaboSPltal. 'There are some:pla.c:ieS:;'>:I·nught l:i.l80'saY th8.t there were 'peo-­
tion recommended that. The obstetri· for example. In Ka.!lsas, 40 percent of ple'who say you W1llnot get any sup. 
clans and gynecolorfsts stated.that, if the companiee-only·40 percent::-woul~ .. port trom .the insurance .industry or 
we keep the 24-hour l1m1t. "It .could be be subject to regulation .underjust.:a HMO's. that : tbey' are the bad guys 
the equivalent of a large' uncontrolled, State law. In some States, 76 percen~.orhdre.Mr.Presiderit. that is- not nec- . 
un1nfo~ed experiment on wO,men. and the .women. are' uncovered .. ~use .ess8.i1.ly So. We hB.ve letters of endorse.' 
babies. . . . ," C" '~'.' State laws do not and cann~:~.~h. ment for this bill trom one of the larg• 

.We all want to reduce health oa.re them as they are now.written..J :~",- '.. 'est HMO's in the . country, KiI.1ser 

. costs. We can do so without Jeopa.rd1z. Now. Mr. President, th1.8 Is an issQe . :Permanente. We have an: endorsement . 


Ing the health of mothers and their that came C;o my attention. bt1cause I ·trom the HIP plan of New York:'New 

~ewborns. Again, who makes the dec!- had several. letters ~mW9men .who' Jersey.' . ,'~'". ."'''':''" _ . ;.'" . 

sion? That 18 really the. question here. had been subjeoted to this rirfd 24- '. ,.' .. ' ' ......,! ..... : .. ' ''', 

.. . We believe that the person who makes ·hoUr·and-you·~tit:J.i!;,:Policy.::·".Drive- ~:.. ~Mr. President, ~ blll has 52 cospon­
the decision sb.ould be the doctor and thrOugh deliver1es~1s. what .:they are . sors, 33 wbo are Democrat•. 19who.are 
.the mother, that tbe decisionshQuld called. There was an art1cleabont it. Republican..This passed out of the 
not be made by an accountant in a: dis.atter this came to my attention, fD 'La1?or and' Human ResouroesC.ommft. . 
tant oIDce seeking cost savings and Good. Housekeeping: maga,zine; 'and ..tee 14 to 2. In the Bouse, theleader on . 
forcing women out of hospitals within someone. the author of the article, put·!Jrls lerfslation Is a Republican. GEl!."; 
12 to 14.hours a.fteJ' they have given a little bo~ in the article thatsafdifALD SOLOMON,.with GEORGE MILI..ER as 
birth to their child; ...... you care about ~h1s Issue, ~tetoSe.n- his No. 1 helper in this .effo:r:t.. They 
. This 1.8 the basic' question' Who ator BRADLEY '- ,"i·.- '-:i-""'''' ..,. ' .. ;. have over 150 cosponaors. ..... '.. .' 
~kes the decision? We havestortes all·Mr. PresideDt.'i:iiave:~ceiVed. since .It 18 ttnle< t~ do 'this anie~~ent. It ~. • ,. 
across the land of doctors who h&ve .that article appe&red about a year and time to do it now~ I hope we will pass ::. 
been put under great financial pressure' a half ago. more mall than I have re. it on this bill and that we will send It 
to d1.8charge in 24 hours or less or they. ceived ~n any one.' issue, . witb the ·ex-to. conference and hopef'ully the con- '. ' . 
will be dropped from bea1thplans•..' . . .•. .ceptlon or interest and dividend wlth·ferencew1l1 hold this amendrrient: say : 

So • .Mr. President. this 1.8 needed be-holding, in my entire 18 years. Ire.. to those himdreds of thousands or ~ 
cause there is a clear health problem ceived,.over 85,000 pieces·of·man trom women out there who are going to give .i 
with ~women who are d1scharged too women. and C&mllies of women in this bfrthln the next 6 months that you are...~ 
early. The 48-hour and 96-hour tor cae- coUntry who have been pushed out of. not. goIng to be rushed out or the hos-:.···. 
ss.rea.n section limits were set pursuant the hospItal in less than 24 hours. Now. pital.: You. will have a little time to':.' 

. to the guidelines of ,the American I do not intend to read a long l1stof ~take care of the health prOblem of your ;' 
Academy of Pediatrics and the' AJrier· .these letters-85,OOO 18a long time. We . child if it should develop. You will have.; 

'. '",.,~ .. ';~ ~.; 
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September 5, ·1996 
'a Uttle, time to gatheryomelf at'teran ' ctaris 'andob/gyn'sshowed up at a vldu8.ls ·have asked ine a:iKiut this. And 
exhausting delivery. You will :'have' a "meeting I held and they unanimously: beeause they 'have not' fdoused on It. I 
little, time'to get 'you and yoUr baby off' supported the Bradley proposal. It was suspect, they ~d, not unders~d one of 
to a right start, a healthy' start, b&.o,' unanimous: usuilly, you get,some kind the first points the Senator made when 
caUse the U.S. Senate saw fit orithis of,heat when the Government 18 going he took the floor, and that is, why' 
bill at this time to say that 48 hours Is~:,to indicate that something must be don't they do it at the State level? 
riot too much ,to reqUire an insurance, done or',when the Government Is going , Why not get this done at the' State -. ' 
company to give you after givUig birth. ' to dic~te something. In this case, it, level? The Senator explained ERISA. 

The'PRESIDING ' OFF1CER ' ,(Mr. ,would dictate that, an insurance com- The bottom 11lie of Wsis that, In Dela­
THOMPSON).' The Senator from, Dela". Pani can't throw you out in 48 hours or ware. only about is perCent of the peo­
ware. '", '," ", 24 hours If the doctor says no. But here pIe with health inilurancewould be af­"'0>' , 

Mr. BIDEN. I want,to thank Senator you ,ha.d a.ll these doctors, who are no fected bya state law thatrriy State Is 
BRADLEY. This Issue waa, called .to my faniI ofGoverriment intervention, every passing: MY state tspasslng a law say­
attention by' someone reading GOod one of them,saying this is important. I ingleave it to the doctor to decide. 
Housekeeping who asked lIle why ev- Will,riot take the time now to recount. Notwithstanding that, those State leg­
erybody was writing to BRADLEY. I,con- what they said because we want to islators have come to me, and said, we 
tacted Senator BRADLEY and wanted to move along. But. they gave me specific need a nationa.llaw, because even with' 
know more about what he,was talking story ,after ,story. incident after inci- the State acting, and acting promptly. 
about ,because I was hearing about this,· qent. in jt18t .that one long breakfast only 15 percent-I5 percent-of the peo­
and found it bard to believe. 'You hear " meeting. of specific cases th~yhad per- pIe· withheaJth' inSurance would' be 
so ma.hy rumors today, so, many people' ' sorially handled. This was 21 or,22 pedi~posltlvelY affected by the State law. To" • 
are upset aboutHMO's-,.,..much:of ltle-,~~o1ansand obstetrlc1a.ns.,lt amazed put it another way, the other 85per~
gitimate, 'some of:tt not legittma.te-:- me. The. intensity of their pol1tioa.l cent are out. They are out, without 
'that you hear these horror stories.;,': ,,~ views and; tl:te,varia~ioJl of thelr,views Federal'leglslation. '" '", , 

Quite frankly, when I first heard this. was wide." " ,,' ' , I see Congressman SOLOMON on the 
back in my home State, I really'did not" So the O~y rea! mystery to me is, floor. I thank him' for his leadership.' I 
believe that some HMO's andini;uraDce w:hy,inthe ~evil fs.1ttaki~ us so long thank Senator BRADLEY on this sfde for 
companies were aotually doing, this, I to pass this. That is the real mystery. oalling my attention to this andmak­
did not think ' it : was a. joke, b~t I The ~stery. to me is no longer if it Is., ing me realize that this was not soroe 
thought it was aclear misunderstand- needed, the mystery 18 no longer tha~ exaggerated critiCism of HMO'e-which 
ing on the part of the people. who were: enough Members of Congress. want it, I honestly thought was the case when I 

. saying this was happening-'-24 hoUrs the mystery, to me is, who is stopping .first heard it in my State,' that this ... '.. .', , . . .' ,i1;? Why? Who. is .stopping· this? Why' .
, and,you are out., ...., ' >:: ." : '; ~ Isn't'it done already? ,,__ '. ,'. '. was one of these horror stories th8.t., 

This, is, Quite frankly, very scary... N ' kn th fa t f th tte' had been blown out'of proportion. It isThe potent1a.l d\inger is re8.I. Thirik :. ow, you ow e c 0 e ma r 
':'~~k those of you women and men on is that this is not the usual ve~cle to, real, it .Is genuine, and the bottom line 
....... • , . . . .' .pass this. I 'underetand my friend from Is that this will make a difference in 

this floor whe~ you were ,young par- New' 'Jersey ooncluded that he is get- the lives of mothers and their children. 

ants, to the first child you had .and 'ting ,all k1nds of promises. that we can . We should not wait any longer.

th1ilk back to when. you llrought. that, . bring, this up and Wtll.have. a chance to' I thank the ,Chair. . . 

child home. I ,know ,this Is a :dis~tvote on'it. I have not had a chance to, Mr. FRIST addressed the Chair. 

memory ,for . some. of us~ myself '1n~ speak to h1m about this point. but I as- The PRESIDING OFFICER. The Sen-' 


. cluded. but remember how it was., You surne the reason he is attaching it here. ator from Tennessee is recognized.. 

brought that baby home, and.w-hen 18 that his patience'is running a Uttle Mr. FRIST. Mr. President. the bill 

your wife turnedand,handed the baby thin. He wants to make sure that be-before us, the Newborruj' and Mothers' 

to you, your first concern \Vas maybe., fore 'we go out· of session we get a Health ,Protection Act of 1996. does one 

"Is it going· to break?" Or. "I, don,'t 'chance to act on something that. clear- very simple thing. I refer to it as a 

kno W..-t I am going to do. here I m "safe haven. to, It .,."o ...."'tees a safew ~ . . . . .. ,' .' lya majoritY of people want. So the ..~~ 
not sure., Then your wife, no matt~r biggest mystery to me is not why it is h8.venfor care of mothers and' their 
how. instinctively goo(l'a mother she is, needed. 'not why it· is important; not newborn infants during the immediate 
used to go. in the nrs~ couple days,tlle . why do doctors support it, not why do postdeUvery period. That period of 
baby was home, and literally lean..ov'er motMrs support it, but why hasn't it time Is '48 hours after delivery, that 

. the Crib" to. make sure. the. baby was been done? . ," , ..' .. postdeUvery period. I have been' very 

. breathing. How many of you actua.lly" Now,.I know th4t speed was not what aware oft~e potential for having Gov­

,leaned over the cIib andstuckyour ear :my colleague was known for on the ernment get too 'involved, but it does 

. down to see If, yOU could literally hear .court-I am-only joking. Senator;, I . this without excessive interCeren~ by' 

the baby breathing? The reason I point. want' to make.it clear that he could go the Government in the health care sys­
that out Is the baby.. was healthy. Your to his left and right and he could do ev- tem. '. ' . . . 
children were,. 99 percent, of the time. erything on the court. He 'is a Hall of As background. maternity. care 
healthy and nothing was' wrong ..But Famer; But the fact of the matter Is, today-many people don't know We­
the point is, you didn.'t know. There· the reason it is not being done is not is the most frequent .r~on for hos-' 
areso,mB.ny young mothers. ';rhe trag- "for the lack of my friend's pushing it. pltallzation today. Hospital stays of 24 
edy is that there are teenagers giving Although I imagine we are gOing to hours or less have indeed become the 
birth to chlldre~. The tragedy.is that hear that this is not the vehicle-the norm 1ri many parts of the country for 
there are thousands of unwed. mothers HUD appropriations bill-to put this . those .routlne, uncomplicated vaginal 
~)Utthere. What do they do when they on, we are running out ofrunway and deliveries. Sometimes hospitalizations 
go 'home-you may say that maybe, running out of time. A lot of women are as short as 12 .hours and, even 6 
they shouldn't be in that position. but and a lot of children are at risk. Some hours. However. adopting this approach 
they, are-without I!-Dybody even hav-, Would saY, oh, what difference does it of a 6-hour dlscharge., or even a I2-hour 
1ng anopporturuty to instruct· them .on make to wait another month? In an- discharge. to the gener8.I population. 
how to deal with the :baby. what. to other month we are out of here. which and not being able to predicj; every 
look for? These are very basic little 'meanS waiting ,until next year, and' time which child w11l have a ventrlcu­
things, just basic things. " ",.' wait1nguntil next year means ,the end ,lar arterial contraction or a defect, ,it 

So I contacted the Delaware Medical of the next year. So the health and has not proven to be uniformly success­
Association and other doctorS in Dela- safety of· hundreds of thousands of ful.·, 
ware. I wanted to knOW/What theii- view women 'and children are at risk here. It ,This bill ensures appropriate cov­
on this was before I cosponsored Sen- is a really basic· proposition. '. erage. Let me make it clear.· It does 
ator 'BRADLEY'S bill. 'I was pleasB.ntlY. Let me conclude by reitera.ting one not mean 48 hours for everybody in the 
'surprised when the leading pedlatri-. point. A lot of my colleagues and indi- hospital. People can still be discharged 
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at.i2 hours or·a4hours. What thlsbUI ri~rice.&.Iid:::~~lt~eir,pa.tlentssh~~ '~HVerl~t, ~t"~li~a:uo~~th~~~"" 
says is' twit 'the insurance company after discharge: '::, .. :·'-"c{: ;.'.:... ""i•.::,.~,..::s:'.::"'of. environments.~lt allows "Innovation :' 
does not decide when' you' are ,dis- .,Andlil' this :frariiework of carefully~ ~:'with1n' our changing health care, sys-,

:charged, but it is you,'the mother, in crafted pollcy,:;';mothers and 'their '-tem"::'.:':-', ',::.: "~,,,' ',' ,.::,~;,~.,:\~>"",' 
consultation with the physician. The newborns' are ',frequently ready":'::yes;'" ':,Third, it40es n9t preempt laws or: 
.physician and mother decide, the two ready-to retutri home as' early as 6 regwatlons passed by any St!Lte that· 
of them. not'an insurance company. ", hours arterd~l1very. But then on the ·provide already as much or 'more pro-

Why has all of this become an Issuen1p side insurers:...againnot all Insur-: tection for the mother and 'her, infant 
" today in 1996 when it was not an issue ers-:-but Ins~ers seeing these results' than is pro~ded in this b1ll. "':' , . 
8 or 10 years ago? Over the last several have been attracted by: the successful ',: Many ,mothers' are ready' for early, 
years. we have seEm how these progres- outcomes and by the opportwiity to de- discharge, and many health care sys­
sively shortened hospital stays have, In crease costs and" tree up runds which "tems hay_~ the appropriate safegUards' 
some cases. hurt new mothers and "can be ut111zed elsewhere in the sys~ In place for this to occur, but not &11; 
their infants. These cases that will be tem-all of that can, be a1audable goal. and . that is why we' need this l'egisla­
referred to have been brought to the But an' overvigorous institUtion of a tion·. With time more. will provide ap­
attention of physicians;' have been policy of 'early dischal-ge Without propriateprenatal preParation and fol­
brought to the attention of the Amer~ enough attention paid to potential con- .. low' up. However,. now and in the fu­
ican people, and have. been broUght to sequences when this approach is.lnap- ture, It should always be jihe health 
the attention of the U.S. Congress. propriately applied has resulted in the' care provider in. consultation with the 
Problems for both the mothers as well situation in which we find ourSelves mother who'.wHl decide when the moth­

, ·as the infants--either one of them-e8.n today. " '. ' -,: '" .. ' ':er is ready to go home W'1th her new-

simply occur wltli' too .early a dis- .. Health care providers--:that is.' physi-born childaJid to what environment.. ' 

charge. ", ' 'ciansand mldwlvea::-fre<i.uently. feel ',,:The amendment before the Senate 


Today with the evolution of care In undue pressure to discharge a mother guarantees: this period of time· which I 
our rapidly changing health care sys- and her...)nrarit before they believe,.lt is call a.. safe haven for this deolslonmak-. 

.tem there are certain dynamics which 'in the best interest of their, patients.·trig process to be carried out;,Jt is the,
·cali:a.nddo raise their heads that en-, We Just simply caDnotlet .that happeI;l. 'best arid theonlywa.y to support'the . 

courage too ea,rly discharge overruling' I concluded that In thlslimlted.Situa- successful transition. for mother with 
the mother and overruling what the tion in which there has been excesS in:. "child to mother caring for chlld.' '. 
physician regards as being in the best terference In the exercise of. aphysl-' ·:·':What will be : appropriate for' health 
interests of that .child or that mother.. ,cian's best interest of the Patient, a Care In the 21st century? There Is no 
The ,decision for discharge should re-physicia.p.'S responsibility for his or'her:'way for )IS to predict now and. thus, in 
main with the health care provider in patient, Federal legislation Is justified. this bill we have the flexib111ty' to 
consultation with the mother. .. , Very quickly, what does this bill do? _allow innovative solutions to the prob-

Changes in maternity stay have oc-' Number one,.as 1. said, It provides, a'lems that may face us In the future. It 
curred over the last 2 decades. We only safe haven of time dUrIng whiCh those is notaiigid bill.' ........ '. .... " .. . 
need to look back at older brothers and . making the 'decision about discliarge:'.Professional .. organizations' such as 
sisters' and see how long they were 'In are those most· directly involved-:-the -the. American College of Obstetrics and 
the hospital. or how long we were kept' mothel'-and 'the health care provider. 'Gynecology and the American Acad- . 
In the hospital and compare It to Many times I will hear from my'medi~ 'emy of Pediatrics have endorsed tlie 
today. Mothers used to stay in thehos- cal c91leagues who will tell me that . blll. Some managed care plans have en­
pital routinely for 5 days 0,1.' more. At sometime in that' 48- or 96-hour period dorsed the b11l as well. The NlLtional 
the same time-remember this Is not a health care provider will receive a; -:Association' for Home Ca.rehas en­
that long ago.:.-infants were frequently phone call, and say, "We need. to' en- 'dorsed the bill. The' American Medical . 
isolated from mothers' and brought to courage, your patient to leave earl1er.",As80clatfon supports the. bill and their 
them only at nursing time. And moth- Then you may think it is in the. best comment is basically that this b1l1 
era were heavily sedated during. birth. interest ofthat patient. That 18 simply does not dictate medical practice nor 
And fathers very. very rarely were Unsatisfactory today. . . . .. ' .:' .lock medical care into statute. It re­
present at the delivery of~eir Infants, .No.2, thiablll guarantees th8.tiD.. stores the cl1nlcal autonomy of doctors 
and children. ..,: . those cases where the, provider in con~ .and their, patients, to make the best de-

Over time-again It has been over the sultatlon with the mother decides that clsion about health care for women and 

last 30 years-this type of delivery en- a mother and her newborn can safely 'their newborns. It provides flexibU1ty 

vironment was recognIZed as being ab-, leave the. hospital before 48 hours, that ,for early discharge when both the 

normal and. unacceptable to'many' Peo- the insurer, 1f they say they are'in t;4e "mo~her .and . physician agree on' an ab­
pIe-to parents who aske'd for more, business Of covering maternity benefits breviated stay. ", .. ' '.' .' 

and who won more appropriate care'. for during. that 48-hour period; will provide ',;" It is also: endorsed by the American 

this most natural of all events; that, Is coverage for' these timely postdeitv'ery 'Nurses "Association; the Association 0(' 

birth. But increasing emphasis was care situations.' , ',.'" Women's Health. Obste1a'icS and 

placed on returning home as 'soon as . That Is very Important beea.use'some 'Gynecologic ,Nurses, the ·March· of 

possible. Many people wanted' to get people come, and say, "You are forcing Dtines' Birth Defect Foundation, the 

back home. people to stay in the hospital for 48 Consortium for Citizens with Dlsabil­
. This legislation does not discourage· hours." We are not; The provider and !tIes; .the American .Association for 


innovation, creativity. new environ- the mother decide about discharge. If it'University Affiliated Programs, and a 

ments in which this delivery can be is before 48 hours, timely care muSt be. number of other organizations.. 

carried out; this birthing can be. car": given by that insura.rice company. . 'Mr. President. I opened by saying 

ried out. Alternatives to hospital deliv- No.3, this bill guarantees that there that I am not a fan of big Government 


. ery .have become available. We now will no longer be undue pressure in the Intrudirig into our health care. But In . 
have birthing centers under the'super- form of a monetary Incentive to either very ,specific. situatlon.s-:.-altuations 
vision of other types of health ca.repro- tJie mother or the health care provider where the care 'of patients'ls being re­
videl's, not· just physicia.ns, but mM- . to discharge in less than 48 hours.stricted In many ways I think to the 

. wives. All of this experience which has ' This bin does not do several things; detriment of SOCiety-there is a point 
occurred'in the last 20 years has taught .. Again. to understand the bill fully, we, (or. Governm~nt to· stand up. At the 
us much about what Is necessary. what need to look at those things. 'same time we must g'\l!ll'dagainst a 
is not necessary,what is Safe, and what First, this bill does not require a one-size-flts-aU health care system. or ' 
Is not safe for the delivery during a mother and her newborn to stay ariy to' Use . the Federal Government to 
normal pregnancy. Midwives carefully fixed time in the hospital.' lnicromanaise those difficult cost-bene­
screen their mothers for· such deliv- . Second, this bill does not require fit tradeoffs that: every health care 
eries, prepare 'the parents for this expe- that a mother gotoa hospital to de- . plan must make. 
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· . Ho~ever. I· do believe tha.tthere 'ke ". very proud to be a,c08ponsor of thls today. I am not try1ng to mlike any 
times' when it is appropriate forGov~ amendril:ent. I JuSt 'want. to make four consptr8.cyargument. but what';I am 
'ernment to providegutdance by setting . points. The first one .is the point the tiying to say is when you'movetowaid " '.' 
national rules. This is one 'of those Senator .trOm!>elaw8..re, [Mr. BIDEN] this.kind of concentration of power and' 
times.. The challenge is to do·.so in.a made. ',' .you find situations when women 'and 
way that protects the' individual but I come from a State where very sim- their babies are leaving the hospitals, 
still allows the necessary flexlbUity for, pIe legislation ,has now· been passed really forced.to leave theh08pltals be-
the system to respond, appropriately with overwhelmizig support. The preb- cause they do not have the necesSai-y 
and in a timely manner to a rapidly lem is. as with so many of the' aelf-in- coverage where they should' be there 
changing health care environment., .s1ired plans. that ; people because .of '. that extra. day. that points to a larger 

This bill does exactly that. There- 'ERISA~Justnotcovered at all. In set of problems, and I think we need to 

fore, I urge all of my Senate colleagues Minnesota·l think it is about orily 4.0 legislatively figure·:..out how, to build· 

to Join me in supportingth1s important percent .of the people, actually a quite more accountability 'into the' system,' 

and timely plece of legislation; ... ' . . . smaller percentage in. Delaware. So we how. to. make sure some of the care 


Mr. DOMENICI addressed the Chair. really. have to do this at the Federal givers are involved in setting some of 

The PRESIDING OFFICER. The Sen- level" to. provide this protection for these standards, how to m8.ke sure that 


ator from New Mexico. '. .. - women,thell- husbands and their chll- . there. is more consumer protection, 

,Mr. DOMENICI. Mr. President. Ionly dren. ", . how to make sure' that while we 'move 


want to A!ik a question. I am not going'· My second ,pOint, an 8.larm1ng one. is forward with. cost cutting or cost con-. 

to speak. " '.: ,'; '. . _ that too, many health plans are refus.. .tainment,. all of which we need' to do. 


Parliamentary inquiry. Mr. ,Preat-ing'to Provide the postpartum coverage. the bottoml1ne.1s not .the only Une be­

dent. After this amendment is disposed bothwomen'and theirphyslcuLns feel is . cause when it comes'to the health of a 

of~ is there some pending business by necessary. Senator DoMENICI andIare mother and her newborn or when it 

order or what will be the pending busi- going .·to talk about mental health. comes to, the concerns of :a.mIl1es. 

ness?' . ,,' i. .' •.:: ,:;,.:::, That Is another..example where too there is nothing more preCious than. 

· The PRESIDING OF.FlCER. Atterthe orten in the PlanS you find discrim1na- . goodhealth. .' . 

Bradley' a.tid-Frlst amendment is dls- tion or, you sort' of find,a point where . That is what this amendment speakS 

~sed of. the bill will be open for fur.. some ofthel1m1ts set are arbitrary. to in a very dra.Ina:tic and' very direct 

ther amendment. .. . ' .. ;. '.; .:.' .... That is .exactly what is going on here. way. and I am very pleased to be an 


Mr. DOMENICI. Is there atlme Th1s18 really an effort .to deal with original cosponsor. 

'agreement on the amendnient that is what some people Call the drive- I yield the floor. 

pending?·· ",' . '.' .' •.• . throUgh delivertes;' '. . Mr.DEWINE addressed the Chair. 


The PRESIDING OFFICER. There 14 '. I think this amendment is long over-" The PRESIDING OFFICER. The Sen-" 

nok '. . .., . . ..' '. '. '. . . •. . due. It is not that often we can 'pass an atoz: from' Ohio. . . 

· Mr,DOMENICI. ADd do '1 understarid amendment ora piece 'of legislation Mt~ DEWINE. Mr. President. I rise in 

then a Senator taking the floor and which so clearly. connects to people's . strong support.of this· amendment. I 

getting recogn1zedwith an amendment 'l1ves-:-women'slives, children's lives. believe it is a major step toward insur­
would be the pending business after the husbandS' Uves, fam1lies'Uves. ing health for newborn babies and for . 

disposition of this amendment? Is that·· ThIs ·is· an extremely important· their mothers. For the last few' dec­

correct?·.,';: ·'·C·';~·. . amendment. '.' .. ' . . ades, we have made great prOgress in 


The PRESIDiNG OFFICER. The Sen-' : Again, . point one is that we do need medical. care,. pregnancy and child-

a,ior Is correct. . ..... .... ,< . to do. this at the Federal level to prO: birth. I have had the occa.s1on. as my 


Mr. DOMENICI.I would.·Uke to state vide this coverage to' people in tbe wife has, to see this firsthand. My wife. 

to the Senate tha.t when this matter 18 UnitedStatea.:.o:'.·;' .. '. Fran,.ha4 our eight children over a 

disposed of, I ·do intend with ilie.aId ': Mf second pohit is that we do' have pretty widely spaced period of time. We 

and assistance of my able friend, . Sen- these drive-through deliveries.' '. . have had children in the 1960's and 


'. ator WELt.sTONE, to call up the com-.: Three. as referred to by my colleague 1970's, the 1980~s.and the 1990's. So we' 

promiSe . Domenicl-Wellstone :ment8l from Tennessee. nobody is mandating have seen a lot of changes. 


. health co",erage issue as an ameIlIiment that a mother sta.yin the hospit8l 48 ·The progress during th1B period of 
if possible yet today before we flnis!L':'j hours. ~ daughter. Ma.rc1&, had a boy time has certainly beenmea.surable. In 

I yield the floor...·,.· .' . '." i·'~,severa1.months ago and in a day was 1968, for example. when our first child, 
, Mr. WELLSTONE addreSsed; the' ~ore than ready to go home. But whatPatrlck, was born. there was relatively 
Chair.' .. ,i; >., .: :; ,",Iam worried about is the bottom line little In the way of prenatal education 

The PRESIDING OFFICER. The Sen- . becomes the only line, and what you for the mother. Since then, with each 
. ator from MinnesOta." :. .... ... ':' have is people discharged out of the new child, we have seen some truly re­

,~ Mr. WELLSTONE. I ask unanimous' hospital when they should not be and markable improvements: Prenatal 
consent that after this amendment· is when they.are in need of more assist;.:. child birthing courses now for both 
disposed of. the Domenicl-Wellstone . a.nce or when their babies are in need of parents, ultrasound, fetal monitoring. 
amendment be next in I1ne. :. ........ more assistance. So' I .think it is ex-.. during labor to detect problems, birth-

The PRESIDING OFFICER. Is there tremely important on those grounds.. Ing rooms whic,h have done a lot to 
objection?'. ....." .... ' " And .the final point, which is dif- make the whole .process much eaSier 

Mr. DOMENICI. I reserve the right to ferent, is that Ithink·this.amendment and certainly much more humane. 

object. . . . '. .' . and the fine work that was done in the Fran and I have watched all of these 

· The, PRESIDING OFFICER. Objec- House of Representatives speaks to a 'Innovations as' they were introduced,' 

tion.1sheard. '. . . .broaderquestion, We are not going to refined and perfected. and we can both 


Mr. WELLSTONE. DoeS the Sena.tor get to it today. but I really do think testify that as a result of these im­
. know I asked unanimous consent that· -that what is going on in the country is provements todaY'a mothers are better 

our amendment be brought up?' .. "., a major concentration of power .in prepared to deal with their pregnancies 
Mr. DO:M,ENICI. Yes. I had to reserve health care. The ,fact that there have in'a healthy way and better prepared 

the' right' to object in behalf of the not been' a: lot of changes taking place to give birth. . 
leadership because the manager 4e- . in the 1Mth'Congress does not mean: . All that being said.. we st1l1 have a 
serves an opportunity to pass judgment '. that there are not major changes tak-· long way to go if we want to make sure 
on whether that should be granted. ',,' :: .Ing place all around, the country. new mothers and their babies get the 
. Mr. WELLSTONE. I see .. ' . These are rough figures; I am just care they need. This amendment ad-
Mr. President. I will just take a mo- . speaking from memor;v here. but some- dresses one of the key areas in which 

ment. I certainly thank Senator BRAD- . thing. like'ilie nine largest insurance we need to make substantial improve-
LEY and Senator FRI8T and other Sen" plaus control over 60. percent .of the ments. We can no longer ignore the :'-,: 
ators for their leadership. and I. a.ri1 managed Care plans in our country fa.ct that today's new mothers and 
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their babies are often being' moved out daughter.~'JUii~'v~ b~h to o~secorid' ':Wi; ··can you ima,gfneliow' dirnc~lt it 
of hospitals far faster than a real con- grandchllcL:,At 10:55 p.m. on. a Wednes- .must· be for a young mother. :with .no 

.. cern for. their health would allow. This day. the birth,.·took· place.At2 a.m., '::,experience at all. to detect some of 
is.being done without· any real consid-Thursday mormng.just about 3. hours ,these medical problems? Therefore•. we 
eration for what else needs to be done later. JUl' was' beiilgtaught how:toneedtodo more in this area. In fact•. 

. to compensate· for that quick move- '. bathe the baby and other necessary in- when we were considering this 'leg1sla­
ment out of the hospital. what kind of formation." At 7:30 thatmorn1ng:.they tioninthe ,Labor and HllIDlU1 Re­
additional Care the mother and. child started marchiilgJUl through three. or sources Committee, some of my col­
need if. thehospital stays are shorter four. separate videos on child .care. And . leagues and I. added the provision. re­
and shorter. and shorter. Often. as we by.noon on Friday. she and the baby .quiring a study of post partum care. I 
have already' heard iIi the Chamber were out the. hospital door. Jill. at think this study is verY important and 
today. the mother and the baby are least. was exhausted. ".' ....:; ',:: .'. ',' .is. in fact. included in. the pending 
moved out of hospitals jUst 24 hours We all realize the doct9rs and .nUrses amendment.'· , 
after the child is born. in some cases who ,take care of. oUr youngmo.thersLetmeconclude ·by saying that 
even less than that.. . .. 'and their babies. are. the .best in. the today we are making. I think. a '.very 

IT you talk to doctors. as I have. they world. They are true professionals with good beginning. It is a very good begin­
will tell you that they are under a tre- the best combination of comPetence ning to deal with a problem. that I h3.ve 
'mendous amowit of pressure to keep and compassion~ But they have an in- ·seen firsthand. a problem I have dis­
the new mothers mOving out the. hos- credibly long checklist-:-cthat is' lit- . cussed with doctors and a problem.that 
pital door. The pressure i8 coming on erally what· it is today-a longcheck-I have discussed with other .constitu­
the doctors. coming on the mothers. It list of things that they have to. teach .ents.' .. . .., . 
is coming on the h9spitals. I think it is tlie new mother. Frankly. theydo not So. I commend my. colleague from 
wrong. I think it is unconscionable. have enough time to teach it in.,.Some- New Jersey, my cblleague from Ten­
This is a decision. as ·Dr. FroST said times we forget the new mother needs nessee. and the other cosponsors of this 
justa moment ago.· that should be some time to rest, too; especially after amendment for the work they have 
made between the mother and the doc- .an exhausting labor, during which she do'ne, the work they have done to re­

. tor. That'iswho Should be involved in may wel1,havem1ssed a night's·sleep.. fine the amendment and the work they 
this decision. It is a decision that· Longer hospital· stays very well may be have done to bring it to the floor of the 
should be based on the. best interests of an answer to these problems~ ." ~:.i.: "':'" 'Senate today. .;. " . 
the mother and the child. It should . ,But. in addition to that. ,we.have'.to <,I yield the floor..... 
not. frankly. be a business decision. . 'look at the· overall. issue•. the overall . Mrs. BOXER addressed the Chair.. 
. When our son Patrick was born in issue of postnatal we; Frankly, there . The PRESIDING OFFICER. The Sen­

1968. my wife, Fran. stayed iIi the hos- ought to be morefollowUp care for the .ator from California.. 
pital with him for &imost 5 days. That mothers and their babies .. As we heard· Mni. BOXER. Mr. PreSident. I rise in 
was staDdard operating procedure in In testimony in our committee. and as . strong. support of the Bradley amend­
Hamilton. OH. in 1968. When our last my daughter~lD-law Karen jUst experi-.ment. I want to say to my colleague 
'child, Anna. was born in 1992, Fran enced when she had her baby•. the en~ :.. before he leaves the. floor. I am going 
stayed in' the hospital for 36 hours. lightened insurance companies, the en- ..tomiss him from this Senate.-This is a. 
about a day and a half. lightened HMO's, are now building into perfect example. This is a Senator who 

This trend. is not bad in and of itself. the policy. building into the plan. this understands what makes a difference in 
In some cases. a mother might want to type of postnatal· care•.because the fact the Uves of real people and goes after 
leave the hospital sooner rather than, is that most .doctors do not require a these issues with great skill . 

. later: For example. back in January followup visit for a week .or two. '.,:.'1- am 80 delighted to rise as. I think. 

1987. my wife Fran had just given birth Frankly. as parents. sometimes· it is .. theflrst Senator here who has ever ac­

to our son Mark, when a blizzard hard to take a new ba~yout before tually given birth to testify that this is 

threatened to. hit. In fa.et. she gave. then: We, therefore•. need to consider a .very important amendment. I believe 

birth between two blizzards--one had the importance of followup in-home it will Save lives. I believe it will spare 

come.' then 'we went to the hospital. visits. This kind 'offollowup care. can families a great deal of heartache. 

then we were worrying about the sec- make a huge difference. a 'huge dif- "Twill explain that. First of all. it is 

ond one coming. So for her the choice ference in the welfare of the child. just incomprehensible to me that there 

was clear: either leave tile hospital·' We had an experience, T think. that would be a one~size-f1ts-all prescription 

after a day and a half. or risk being would shed a little light on. this.as being.put out by so many of the HMO's 

stuck there for up to a week. Fran well. Our youngest cliild,. Anna. was today, When. in fact. each . particular 

'chose to take Mark home. That is what born 5 weeks early. but she appeared to' case. is different from the one before. 
she did. The blizzard came just a few be healthy and had no medical prob- Not all women have an easy time giv­
hours after we got home. lems. My wife•. Fran. and our dalighter ing birth. Not all babies have an easy 

But it is not. therefore.' a question of Anna. were sent. home 8.rter .. 36 hours. '. time. being born. There' are so many· 
.mandating hospital stays.' Government But after a few daYs, Anna began to complications•. there are so many dif­
. shoiild not be in the business of doing look ,slightly yeilowish. Fran and I ferences. so many problems. Senator 
this. All we are trying to do with this really were not worried. We knew it DEWmE spoke, I think. from the heart. 

amendment is to make sure it is the was common for breast-fed babies to about having the seventh child and' 

mothers and their doctors who are become slightly jaundiced. Fran was . still almost miSSing a serious problem. 

making this important choice. a choice 'watching her. and a~out the fifth, day I . ani going to address that in my re­

that affects the health of the mother she took her ..to the doctor. It turned marks. I say to my friend. 

and the child. out Anna's b1l1rtibin level was dan- .. 1 think it is important to. note that 


It. is also important' that we not look gerously high. Even as experienced and this amendment really gives th.e flexi­

at the number of hours mothers spend educated parents-seven other chil:" b1l1ty where it belongs. to the patient 

in the hospital as if it were an isolated dren-we had ,not noticed the change and to the' doctor. I' strongly believe 

issue or an isolated problem. I think we and had not noticed how fast· the that, in any medical . procedure •. 'any 

need to pay. greater attention to the change was occurring. IT Fran .had not medical issue. that is where the deci­

overall issue of postnatal care. The taken her in when she did. there could sion belongs. in the hands of the pa­

way my,wife Fran likes to put it. it is . have been medical complications.. This· tient and' the hands of the doctor'. 

time to make the same kind of invest- whole incident was Particularly scary' Childbirth is one of the most incredible 

ment in improving postnatal care as we . for us. We felt we knew the danger sig-' experiences a woman can have. It is 

have invested in prenatal care in 're- nals. but we obviously missed them. probably the most excit1ng..,...mqre ex­

cent years. This is a case of'a mother and father citing tlian winning elections. And. I 


Let me tell another story.' which I who had seven children. who had been have to say. it is also very difficult. It 

think illustrates this. Last year. our through this before. IT it was tough for is usually very painful. Even in the 
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Jest of circumstances, where every- that I had a moment or five of six to ing Office has 'found that a significant
:hing just goes accordlngto the book" speak to your amendment._ number of plans offer doctors alter~' 
:f there is such'a book, it is hard on the, I 'yield the floor. " native financial -inc'entives for early,
'loman and it is' hard on the baby-' Mr. 'WYDEN addressed the Chair. discharge and significant penal ties for 
:ven a perfect birth. 'The PRESIDING OFFICER. The Sen- keeping young mothers and babies in 

In the old days when my mother gave ator from Oregon. the hospital longer than the plans
irth to me-and that's the old days-, Mr. WYDEN. !thank the Ch8.1r. would like. So what we have-and I 
he stayed in the hospital for a week or , "Mr. President, I, too,rise to speak in point out that this ,will be' the first ' 
)nger. When I had my children. I suppOrt of tht;lBra.qley-Frist amend­ Government study looking' at this 
:;a.yed in the hospital for several days. ment.! am going to be very brief this problem-is already significant ..evi­

'~ was very important, because I gave afternoon. ,but I did want to take a dence that two sets of disincentives to 
irth to premature babies, and they' minute or two and ,discuss ,a General good health for young families exists 
-ere there in Ilttle incubators. In those Accountllig Office report that" I will on the pasis of tile GAO report: first, 
ays, they did not even let you hold' have 'coming out neXt week. The Gen­ the Question of plans offering financial 
:le babies, but I so wanted to be close eral Accounting Office has summarized incentives for early discharge and" sec­
1 them, and I was able to stay in the a number of findings ina report for me, ond, the matter of heavy penalties that' 
Jspital several days while 1 got _which report will be 'available' next the GAO has, found in a,number of in-, 
:ronger, and I watched them happily, week, and 1 would like to discuss those stances for keeping young mothers and 
,:ow stronger., ,,: ,findingsvery briefly;" " " ' : babies in the hospital longer than the,
When my daughter gave blrt:Q justa:. First, it seems to me that, if you pass plans would like: " 
"ar ago,or so, the hospital figured she this important legislation, our country What it comes ,down' tl>-'-and I sure ' 

, )uld stay in for 24 hours. She asked increaseS, the odds ' that ,the next gen­ hope we get a una.n1lnous vote in a few 
~r doctor if she could stay in for, 2 ',eratton' getS off to 'a healthy start; intnutes with resPect to this legisla~' 
'ys. She felt she needed thatextlj. ,That, is what this ,legislation is all tioIl-'-is that this Congress has s. 
y. Fortunately, he intervened on her about: getting offto a healthy start.' ch&nce to put some votes behind ali of 

half and she got to staY in for, 48 :,As I mentioned, I ,asked the Genera.i the family-friendly rhetOric. 

urs and was very grateful for that~ , 4ccounting Offices. number of months I am very hopeful that the Bradley~ 

~ do not think that should bea gift ago ,to help the Congress'identifY the Frist legislatio~wi,ll Pass on a biparti- ' 

,m an insura.nce company. I thinknsks attributable to foreshortened hos­ san ,basis. I thitJ.k that the Senator 

l.t ought to be something that is ab- 'pital ' stays 'for' mothers' and theii­ from New Jersey has contributed so 
utely a right of s. patient. When we newborns, as well as to analyze health' ,mUch. but what an important b1ll on 
7e gone from women staying in the' care'plans on how .well,they provide which to finish a stellar career. 
;pital for a 'week or 10 days down to' postpartum ~.: "."',, " " Mr. President. I askunan1mous con­
ere they are being thrown out after' The General Accounting Office has sent to have printed in the RECORD the ' 
:ay, believe me, women are not any ,given me a letter, Mr. President, that I letter from the General Accoun1ttng Of- ' 
)nger today physically than they will make. ,a ,Part: of the RECORD this fice to which I referred. ' 
,'e then. It is the same thing. So it afternoon,but I would like to summa­ There being no objection. the letter 
: doesn't add uP. ," ,_: ' ' i1.ze very briefly just four of the fHid­ was ord~red to', be printed ill the 
articularly new mothers need that ings in the General Accounting Office RECORD, as follows: 

:ion, it seems to me. They need to repOrt tbAtthey will have next week. GAO. HEALT1!~ EDUCATION: AND 

, )w how to nurse their children. That , The 'firSt is, the General Accounting , HUMAN S,ERVICES DIVISION. 

Y sound strange, but I want to say , Office has pinpointed-studies a.rialyZing Washington. DC, September 4, 1996. 

the benefit of my colleagues that readmission statist1Cs' that, indicate Hon. RoN WYDEN;' ' , 
'si~ a baby takes a little b1t get- that babies, staying 'less than 48 hourS U~~~iNATOR WYDEN: To contain costs. 
; used to. You have to learn how to dc);ln fact, have a higher rate ofrehoS-: some health care plans have adopted guide­
it. That added day in the hospItal is pital1mtionfor health problems. , ",lines to shorten hospital stays associated 
? important ,to become comfortable, The' Ge~eral','Accountlng Office con- with maternity ca.re--the most common con­
i your baby. to understand the, clud~s that not'everyearly discharge Is dition requir1ng hOSpitalization. Some plans 
:s to look for if there is trouble. a da.n8"er'to ,each a.nd every child, but have l1mltsd hospital' coverage' for mothers 
, that brings'me to the issue that' 'certalnly there 'are studies that do in- and their newborns' to a maxlmum of 24 
a.tor DEWlNE spoke a.bout. ,the jaun..;'dicate that readmisSIon statIsticS dem- hours after delivery. As a, result. between 

, ,1980 and 1994. the' Percent of I-day 
. , , ',' onStra.te ,tha.tbabJes staying,less than tlOstpa.rtuin hospital stays rose from about'9 

,~ le faet is that many babi~dob&-, 48 hours dO, in fact, have a hfgher rate ' percent to about 40 percent of all, birthS; 
,e jaupdiced. andlt is easy ,to treat ofrehospitallzation.,;: "', ',., , ,',-::--:-' Many in the medicalcomm1ln1ty have voiced, 
ith light, if you know what to look' ' Second, the General AccoUnting Of- concerns that these shortened stays expose 
But, many of' these mothers. 'be- fice h~fOUnd,that & number of the dis- newborns to undue r1sks. 
e 1t'takesa. whilE! for the jaundice 'charge plans,'are Simply that they are' To better understand the issues Involved. 
:evelop, are out of that hospital just a drive-by delivery with,no 'at- 'you asked us to (1) IdentifY the r1sks that 
:in 24, ho,urs,' aild are not prepared, hom,,e, r,ollow" up to, ensure'that the ,are attributable to short hospital stays for , maternity care, (2) exariUne health plan 8.0­
,terrible" 'co,nseQuences can· flow, mother,and the child a,re doing weU.', ", tiOIlS to ensure quality Postpartum care for 

1 that., , ' , ,,',' Third, the General Accounting Office short-stay mothers and newborns. and (3) de­
the case of my own grandchild,', has found that while a number of the termlne state responses to concerns about 
noticed something right before States do have lawson the books that patient protection. To do this study. we ana­
left. They told her to watch for deal with this practice. not all of the l)'2:ed pertinent trend data and ,Interviewed 

dice; and it happened. They had to ,insUred hidividuals. ,and certainly some medical experts and representatives from 
:3 over and bring the little light of the "most vUlnerable of America's h08pltalmaternltY programs. managed care 

, " organizations. home health agencies. medi-
S into the home., " , " ,~, families. are protect;edby these laws. calspec1alty societies, and health care trade 
I j~t want ,to say to my 'col~,' So) think it:is>fa.1rto conclude that IIMOC1a.tiOIlS. In briefing your stat! on our 

le, that added chance. that ,extra there 'is a very slgnificantvar1a.tion work, we noted that our rePort, would be 
Jurs can make a great differenCE!.,I witllrespect to c'onsumer protection in available by the end of next week. In the In­
'ery glad he put in the RECORD that terms of state laws; and I think that, terim. you asked us to summarize the results 
~r :£>ermanente supports this. They too. makes acoinpelllng argument for of our work. Our key findings include the fol' _ 
~ huge HMO in California. I could the Bradley-Frist'leglslatioIi.,': ":' lowlng:", '" " " , 

, ", F........ ".:. 1 " Guidelines Issued by .the Amer1can Acad­
16 more proud of them for that." ' _ ' ow........--..ud.I c O~,with this 'point, emy of J;>ediatr:lcs sURe!'t--notwtthstanding , 

ain. I thank my 'colleagUe, for- bec8.useI th1nklt;'lsthemost signifl- the presence of compllcatlons--elther m1n1~, ' 

, :ing' an i8Bue' to the floor 6fthe 'cant:oiieand;' In':i.nd' of itself, makes mum2-day stays for vaginal dellvertes and 4-' 
te that ,Is extremely imPortant to the case for thf:l...Bi'adley,;Fi:1st bipa.rti;; , day staYs for caesarean sectioIlSor shorter 
amilies of America. I am so proud saJ:l'legtslatio~theGeneralAccount-staY8 If: ,(1) Medical'stab1l1ty :cr1temare ' , ,',

",. ~';.. "' ... \" ..".'~:"",~~, .••,", ~:>".:~~.::, '- .Y,··' '. ','... ," ~ .. " .' " " - ,_ ~ 

:.":::": 

" 

",,", 

: ," . " ' 

http:In':i.nd
http:ow........--..ud
http:onStra.te


, , 

~-.~----........ .,.:.. 

" .. ".'.':' . ..:- '.".'",.. , 

..,,: ., 

89910"" CONGRESSIONAL REcoiID~:$~ATE,' ' September 5, 199( 
if met, (2) the 'decision, on iength of stay: is this le!pslatio~ a.ndasked' if IcOul~ bi;..:iieaitii'e8.re ~osts,andTa.gr~e ~ith that 

, agreed to by physician and patient, iuld(S) come a cosponsor, which I, rea.dJly'did. :Wh1le I 'ani convinced' that this goa 
, provisions are made for ,t1mely,comprehen~,I have ,not been a mother myself, but'l ,;can best be accomplished through leSE 

sive followup care del1vered't)y a matenitty have been' around' mothers. I am': the ; not more; Federal regulations, ,I als, 
~f=:ss~~:!.chei:s ~~~med\cal'eipertS husband of one, the: father of two, and ,insist that the well-being of mother 
agree about the direct effect of short stays potentially the grandfather oCfive. j",:, ,and babies must not be comproinised t 
on maternal and newborn health. Using hos-' In any :ca.se:this Newborns' and the p,rocess. This amendment ad<,lresae 
pi tal readmission, rates aa an indicator of ad- Mothers' Health Protection' Act, ,as ita unique, isolated problem which, ca: 
verae outcome, cine recent. study shows noaa- is formally titled, will be beneficial to be addt'essed by a earefully' crafte 
8Oci'll.tion ~tween the number of days a new- coUntless mothers and 'their neWborn, Federal ,rule. And' that is' exactl" 'wha

, born spends in the hospital and the rate of,
readmission. while other studies show in- children, because it 'will restore health Senator BRADLEY has done.' And

<I

I com 
creased risk fpr newborns discharged within care decisions to those best suited to , Pliment him for offering this' amend 
48 hours or birth.. . . ' . make' the'm~the . mothers and their ment. . .: .,w 

Some plans allow physicians flexibility to doctors-while making certain, that 'In 'short, 'Mr. President, 'th 
apply early discharge pol1cies selectively. In new mothers and their, babies are il- Newborns' and Mothets'Health Prote( 
addition. they have programs oC ma.ternity lowed to remain inthe'hospital at least cion Act of 1996. will ensure that arb: 
care serVices that include intensive prenatal 48 hours following natural births and 96, 'trary insurance ,guldiil1nes do not over 
assessment and education and oomprehen- hours after C,aesa.reans,. ' ' " .,' ',' ride the objective of, healthy birt"'-. ' slve tollowup care provided within 72 hours W> 
oC discharge by a trained proCessional' at As Senators have already pointed out, , I thank the Chair and yield'the floor 

home or in,acllnic. We Cound"however, that Several times, in some instances 'new';·The PRESIDING' OFFJCER ,(Mr 

some plans with shortened poatpartum stays mothers and their babies are 'forced to',BROWN). Who seeks recOgnition? 


:do not provide adequate prenatal education leave the hospital as early as 8 hours . "Mr. BRADLEY addressed the Chair. 

or appropriate tollowup services., For exam- .after delivery because 'insuranceccim~ The PRESIDING OFFICER. The Sell 

pIe; some plans',followup care consiats oC a pa.n1es often refuse to Pay the bUls oth-.ator trom New Jerseyls recogn1z~. 

phone call rather thari an actual home or oC- ,el"\\'ise.. ,',' ',,' . ~ ,"':',": ,:: :f':,>~':'_ :;'Mr. BRADLEY. Mr. President, I sug' 

O~~tdtScharge "polkies~'ve ~inPted It Simply fSunconscioriable ta'::re:~" gest the absence of a quonun. ' 

more than,halC the states to enact laws that quire a new mother and her'doctor' to ":,Mr. CHAFEE. I.wonder if the Senato, 

regulate the lengthoC maternity stays 'but make this decision ba.sedon· arbitrliry 'would withhold that~ " ' '" 

vary widely in degree of consumer protection 'insurance deiidlines. That is 'what' thei,:Mr. BRADLEY: I withhold. ' 

and do not apply to all iflsuredindividuals;' distinguished SenatortromNew JerSey ,,'·Mr. CHAFEE addressed the Chair. , 

For example. states vary on whether the law had In mind. I compliment him on this' '·The PRESIDING'OFFICER. The Sen 

specifies stay minimums, IdentUles dis- amendment and I am honored to be a ator trom Rhode Island. 

charge deolsion makera, or mandates number " ; ,,' -< Mr CHAFEE Mr President when: 
ot home visits covered, among other things. cosponsor. ", ," 'H,.",', ',' •• 

The la\llS are also limited in Jurtsd1ctlonal I am not alone in mY contention that heard about this amendment 
• 

of thE 
scope in that they: (1) Do not apply to plans motherS and: their physic~8.ns .are bet- Senator trom New Jersey originally 
that are exempt from state regulation underter able to determine what is needed to 'my first thought was, why is the Fed· 
the Ernployee'sRetirement Iricome Security promote a mother's and child's health "eral Government ,getting involved lr. 
Act ot 1974 (ERISA) or (2) may not apply to, rather than some arbitra.ry insurance decIding how long hospital stays are': 
individuals living in one state but working 'd dli ' '" It seemed to me that was a matter that 
and receiving insuranoe in another. ,ea ne. , , ,., " :,' . ui' 'te ' I h uld be ha dl d b'­

Federal legislation has been introduced to ',As a matter of fact, 'a Da.rtmouth~q proper Y ,s 0 n e .: 
make maternity care more consistent na- Hitchcock Medical Center ,studY, 90n- States. And indeed in ,my State Wt 
tionally' and available to all privately in- ' cluded that babies released earlier tha.n ,have handled it. We have a bill, tht 
sure,d women. The Senate is oonsidering S, 48 hours after birth had a SO-percent' best as I understand it. that is ve~ 
969, Newborns' and Mothers' Health Protec- greater chance of needing readmissIon ,similar to the suggestion 'of the bU: 
tion Act. which would mandate a minimUm to the hospital arid a 70-percent in- 'proposed by the Senator trom New Jer­
48-hour hospital stay for normal vag:inal de- creased risk of emergency room v1sitS.!ley.: ' ,:': "" " "'" '" ' 
liveries and 96-hour, stays Cor caesarean seo- .. Mr President th'e too-early' dis-' Indeed I made notes of the Sena.tor'~
tion deliveries unless the attending provider. ' " , " " , , k ' H " ' 
in consultation with the mother, makes the charges so often lead to jaundice which ,remar s. e indicated that some 2< 
decision to discharge ea.rly\and cOverage Is . a.ffllcts approximately one-third of ,states have taken action. That doeE 
provided for prescribed tlme1y Collowup care. newborns. dehydratlon resUlting from not mean they have gone the complete 
Timely care is defined aa care provided in a breast-feeding difficultIes, andintec- route-and the Senator can obviously 
manner that meets the health care needs oC tions.'·Although thesE! condit~ons are of explain, that further-but I take it 
the mother and newbortl. provides Cor'appro- course treatable, each must ,pe diag- some 28 States have 4ealt. with this 
prlate monitoring' of their oonditions. and nosed quickly, within 3 to,5' dayS,:' lest ,matter of how· long a hospital stay 
occurs within 24-72, hours Immediately tOI- they result in bra:in damage or worse . should be or could be. ' 

, lowi~g discharge, These provisions are con- ',,'. '. SIll _" ' " ,
sistent with the findirigs contained 'inour ,Mr. President, in ~centyea.rs hos- ,;', ow! COllless that my original re­

, forthcoming report,., " • ' - pitals around the NatI,on have repo~d actI~n was unfavorable to the Sen-
We hOpe ,that this information meets your an increasing number o,f, babIes beIng a,tor s proposal. However" two things 

. needs in considering proposed Cederallegisla- readmitted to hospItals wlth compHCa.-. happened. For, one thing, my daughter 
tion on hospital .length ot stays for' mater- tions of dehydration and jaundice. ..",.'CalJed me. She)las four, children and 
nity care. Please call me on (202)' 51Z-7119 if ,A Virgirl1a infant- Suff~~d dehydi'a~ ,she has some Views ,on this subject. 
you or your staff have any questions rega.rd~ tion-induced brain da.:rilage. and severe And also the ERISA point that the 
ing the Issues discussed above. ,- 'dehydration of Et Cincinnati baby led to Senator r8.ised And I would like to ex-

Sincerely yours ' " . ', ,"
SAW F.JAOOAR, , the amputa~ion of his leg. The truth is "plorethat if,I rrught.' , ' 

Health Service Quality and that these, tragedies could have been "FInally,' the so-called. Frist amend­
, 'Public Health Issues. prevented with longer hospital stays. " . ment. I am not sure exactly .what the 

Mr. WYDEN. Mr. PreSident. i yield Back in the 1970~s, postbirth hospital Frist amendment, does. But my first 
the floor and will make for the Sen- stays were about 4 or 5 days for routine question would be. of the Senator trom 
ators a copy of the General Accountlni ' normal birthB. and 1 to2 weeks for '. New Jersey. ,as I understand it-first. I 
Office's findings a matter of the ,Caesareans. According to the Centers want to say, I listened to his argu-
Record. I yield the floor. , for Disease Control, the median lengthments. One of his' arguments is that 

Mr. HELMS addressed the Chair. ' of hospitalization between 1970 and 1992 you need a national law because you' 
'The PRESIDING OFFICER. The Sen- for mothers having normal births de- ,might have the State wherein the indi­

ator trom North Carolina. ' clined by 46 percent, ·trom, 3.9 to, 2.1, vidual resIdes on a town right on the 
Mr. HELMS. Mr. President. I thank days. and by 49 percent for mothers border of another State where the hos­


the Chair for recognizIng me. having Caesareans, trom 7.8 to 4 days. . pitalis that serves that town, and the 

. I am so glad S,enator BRADLEY came ,There is broad agreement, I' think,other State does' not have the legisla­
to me sometime back In October abol,lt abQut the importance of reducing, tIon. ' 
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However. <I thoUght the ~sttell1ng that problem; but in New Jersey the Initially. it was fairly rlgid. 48 hoW'8 
&.rgument he madewa.sthe s<Hl8lled state passed.a la.w that said that the in the hospital. Now the <b111 is flexible 

. ERISA &rgument~That is, as I under-- . State requirement of 48 hoW'8 would enough to Bay for 48 hoW'8 you are cov­
· stand it, that.bEicause ERISA applie$.to . apply .to.1lnly those insurance compa..- . ered; and'it can be in the sett1ngthat 
those corporations that have interState nies t'ha.t were headquartered in New you and your doctor decide, not some 
health care plans, that the ERISA law Jersey. So you coUld be headquartered insurance company or not somebody 
prevents the State governmen~dln another State and you would not be sitting ·500 miles away behind a tele­
we dealt with this, of course, when ·we covered. This could·get at that i88ue as phone.: . .. . 
weredealiIig with the.health care buai- well; .. .. ....... Mr. CHAFEE;.Thank you.· 
ne88in 1994-the· ERISA prevents the <Mr. CBAFEE. I thank the Senator for Mr. BROWN. Mr. President. the Brad­

· State ·l8.w fi'om getting <involved .with . that description. . ley amendment demes consumers the 
tpe pla.nsthat are covered by the As I say, I am troubled by the U.S. right to Select the-type of insurance 
ERISA statute... ... '. . <.. Congre88 getting involved in an issue coverage they Wish to pUrchase. While 

I had not thought of that. ADd so like this. I found the explanation, par- I W9u1d hope all pOlicies would include 
· first, if the Senator ·would be good ticuIarly:the ERISA 8.rgument, to be a the type of maternity coverage he sug­

enough· to explain a llttle bit on that. very telling argument. . gesta. for the .Federal Government to 
Is that point correct? . -..... . The.PRESIDING OFFICER. The Sen- mandate it is a miStake. It establishes 

Mr. BRADLEY.· Mr. President, I.Bay ·ator fi'om Tenne88ee is recognized. a precedent that consumers are· no 
to the distinguished Senator from Mr. FRIST.· Mr. President. jUst to longer free to choose. 1 thus oppose the 
Rhode Island, yes, the Senator is COl'" sort· of further. clarify, the. Kaiser amendment. .. 
recto For example. we have.had on thePermanente language was basically a Ms. MOSELEY-BRAUN. Mr. Presi­
floor today the Senator from Del8.ware· cl&rification of the way it was written. dent. I want. to take this opportunitY 
speak1ng. One of the largest employers ..It was written in· the bill that if you . to express my support for the Bradley

·:aredischarged in fewer hours than 48
in his State is DuPont. And we had the hours-t";'" bill says you have .a safe amendment. . ..
Senator fi'om Minnesota speak1ng. One..... A few weeks ago Congre88 made an 
of·the larger emPloyers in his State is haven for 48 hours· and followu:p care 1rI1portant step in the right dlrection·.of 
3M. Each has what is known asa self': has to be somewJW~you have to have adding necessary reform to our health 

- ensured ERISA plan. ADd.under a State care for 48' hoW'8.You cannot be ca.resystem. By limiting exclusions for 
. 	 dumped out of the hospital after 6 xi i diti d ·b k1law,. in Minnesota ·or Delaware, as each· hoW'8, and that is the end of it. . pre-e st ng con ons an y ma ng

of the Senators has testified today on . What Kaiser said is you need .to make health insurance coverage portable, we . 
the. floor. it could not reach those plans ·it clear thil.t it is the health care pro-answered ·the concerns of millions of 
in requiring them to allow 48 hoW'8 for vider who determineS, In consultation Americans that they Will lose their a.c­
delivery. Only this Federal law would Wtththe mother. as to where that fol- cess to health care.·Wh1le I believe uni­
achieve that objective.....•.:,. . ... . lowup care is deliv~red. In other words, versal health coverage should be the 

Mr. CHAFEE. So your point i8,tofol- it is not just up to the mother as to ultimate goal, the Health. Insurance 
low it up; .it only would be a .Federal where the followup care during the 48 Reform Act represented a practiCal, in­
law that would. deal withthatsitua- hoW'8 was delivered:Tha.t was written cremental, and caring attempt.to deal 
tion. The .State law could not artect it. into. the bill; ... ... . . •. With the real health· care· problems fac-

The second point .thatwould be belp- . My ame.ndment was to clarify. that . ing so many Americans, based on their 
fUl-ma.ybe I should.addre88 this to the:t'urther... _. .... everyday.realit1es.. .. . 

Senator from Tennessee. I am not sure ' Mr.CHAFEE. Mr. President, I think Similarly, the Bradley amendment 


· exactly w:hat the Frist amendment is. that·is an important point. I will give makes an important step in the right 

What does it do? .... ' . .:::.;. my qualifications in the area. I had six direction. It is hard to ·conceptualize 


Mr. BRADLEY. I think I cal). answer. children. I suppose that would 8'1ve me that the growing trend among health 
E88entially, the differences between some knowledge about this subject. . insurers Is to force new· mothers and 
the first;- and second-degree amend-. As I understand it, if a mother should their infantS to leave the hospital. 24 

·	ments are ~n1mal. The only difference. choose to leave 1n 24 hours-obviously, hoW'8 after an· uncomplicated vaginal 
relates to a deletion of.the sentence. that is a:.big savings to the insurance delivery and 72 hoW'8 after a cesarean 
that essentially is inconsequential but· company;' Bay it cost $1,000 a day in a section. In many cases, 24 hoW'8 is not 
was conf'uBing, and the second-degree ·hospital, and I do not think that is out;- sufficient time to recover physically 
amendment adds a sentence that 8flveli rageous and that suggestion is pretty fi'om the· birth, not to mention have 
89me flexibility to health plans.,.;... much on the mark, or something·l1ke ..timeto learn e88ential cblld·care infor--

Mr. CHAFEE. Now,is this the BO-.that-:-it may well ~ that the mother mation. You would think that this 
called Kaiser Permanen~e language? Is would vastly prefer being home but alone would be suffiCient to warrant al-. 
that in th.e first amendment? ..,>;. ::: have some help at home, and maybe lOWing new mothers to stay longer in 

Mr. BRADLEY. I say to the Senator '·thathelp woWd extend for 5 days. How the hospital. Having a mother .who is 
that in the first amendment .Is. lan- do you handle that? . . strong and prepared to.care for her new 

· guage that does ·allow some flexib1l1ty; Mr.. FRIST. The health· care plan can child Will avoid unneQessary return vis­

and I think it .would be in the first put whatever they want in. It has to be its to the hospitals due to insufficient 

amendment,:.· I . think, Kaiser a minimum of 48 hoW'8 coverage. That care. ... . 

Permanente endorsed both the first;- cover8.ge can be in any fac1l1ty that the It is also important to note that 

and the second-degree amendments. .. mother and .the physician decide-not many of the health problems newborns 


Mr. CHAFEE. Now, the final·ques- the· health insurance plan-that they race such as dehydration a,nd jaundice 
tion, ·the number of .Statesthat have decide,· during that 48,hour .period. do not appear until after the first 24 
.dealt With Wsyou Bay is 28 in to.talor After that 48 hours after va.g1nal del1v- hoW'8 of Ufe. If undiagnosed; these eas­
in part? . .. .... . ery or 72 hoW'8 after a C-sectlon, It can lly trea.table conditions can lead to 
· Mr. BRADLEY. The answer to· the be dictated by the insUrance company. brain damage, strokes, and in the 
question is yes~ 28 States have passed . Mr. CHAFEE ..So in other· words, the worst case scenarios; death. There is no 
laws that require insurers to provide 48 mother coUld say, "I want to go home justification against monitoring babies 
hoW'8 . for a delivery, coverage for 48 in· 24 hoW'8, to but she· would get the that we know may be at· risk for clear- . 
hoW'8 for delivery; . .... ....,. care, somebody at home would care, if ly preventable health conditions. . 

As the Senator has pointed out,theI1'l . she wanted. for the· next 24 hoW'8?· I do not believe that this· b1ll is the 

are a few gaps there. One is the ERISA .:.. Mr.. FRIST. That is right. It could be panacea for health problems facing 

problem; the other is the problem of at home, a followup clinic, a birthing mothers and newborns In this Nation. 

the hosplt8.lthat is acr088.a State line clinic. That is why it was important in The proportion of babies born at low 

in a ·State that is uncovered. Then this bm to give the flexibility. We do. birth-weight in the United States has 

there .is the New Jersey. problem; I ·not knowhow .ba.bies.w1ll be delivered been riSing since 1984, and 1s now at its 

gue88·some other State law might have. 4 yea.rsfi'omnow. highest level since 1976. Nearly 300,000 
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· babies. 7.2 percent of all those born In .'. ,Now•.however. the length of stay'fOI- ··.D~fe9ts J.;-oundatloItlt Is approPrtat;e:.:.: 
· .1993. were' born at low birth-weight. lowing a normal dellveryis commonly' :,indeed'ovenIue--,:for the' Federal .Gov­

These infants were more vulnerable to only a: day ·or two. and In ma.ny. C84es., ernnient· to set these mfnlmum stand­
:lnfa.ntdeath and serious health prob- even less;,':'~:.:'~.. · ". :";" :·~.;::'F·:a.rds forhealth'a.ndsa.fety.. Newborns . 
Jems. such a.s developmental dela.ys. 'To some extent. this change results . 'Should not· be pla.ced at risk for 'the 
cerebral palsy. and seizure disorders, a.sfrom better medical ma.na.gement of &a.ke of iri8ura.nce Industry prOfits.' '.' 
a 'result of their shaky start in life. . childbirth. and greater responsiveness .. ·;<Ms. MIKULSKI.. Mr. President, f'f1se 

We need to focus more attention on to women's desire fora. lellS hospital-t!>da.y in support of the riewb~rns' and .' 
making' our children healthy on the centered and more fa.m1ly Centered ~x- mothers'health protection amend­
front-end so that we never have to have perience. of childbirth. But the domi- ment. I am proud to bea cosponsor of 
a discussion about how long a new nant motivation behind th'ese short- this legislation. ThIs amendment 'is 
mother and.baby should stay in a hos- ened stays, however. is the flnancialln- !about. fa.milyfriendly health' ca.re. It 
pital. In 1993. almost 200,000 children centlve to reduce the cost of childbirth;. puts the careof mothers a.nd babies be­
were born to women who received el- which is the most' common ca.use of fore the finuclal.interests of irisurance 
ther no prenatal care or preria.tal ca.re . hospital1za.tion in. the' United States. :compa,nies. 'Itputs into pra.ctlee what 
alter the first trimester of their preg- Profit, not sound medical. judgement is . we have always prea.che'd~to honor the 
nancy. Good prenatal care can reduce lyrates of low-weight births and infant driving the increa.sing serious prob- mother and to defend motherhood. 

lem of drive-throUgh deliveries. . .' ,ThIs amendment requires that insur­
mortality, thus preventing disa.b1l1ties The guidelines of the major medicalance companies. provide coverage for 
and sa.vings billions of dollars which societies provide for at least 2 days of ca.re 'for a minimum of 48 hourS after a. 
·are spent each year on ca.r1ng for very hospl ta.l1za.tion alter a'norma.l deli very, . va.g1nal . deli very &rid· 96 hours 'after a 
·sick newborns. '. .' . '. to give mothers adequate 'tlme to re- caesarean section. It .8.ilows mothers

While the Bradley amendment Is far·· .., , . .
from the total answer to the .health cover and lea.rn to ca.re ·for.their infant . and' Infants to be discharged earlier if ~ 
problems of new. mothers and their in a restt'ul a.tmosphere· ~here profe&- :there.is appropriatefollow':'up 'ca.re. 

sional help is 1mmedia1;elY ava.11a.ble.· ThIS' is consistent with the pra.ctice.·
children, we should not Underestimate ,Serious ·hatm ca.n,result if .a.. mot.herguldel1nes issued jointly by the Amer- . 
the importance of what. we will be
achieVing if this policy beComes law. and her newborn are reles.ssd too soon ... Jca.n College of Obstetricians and Gyrie-
Protecting the a.biUty for mothers and Conditions such a.s jaundice and,dehy-colog1sts [ACOO] and the American 
infants to rema.1n ill the hospital up todra.tiontypfca.Ily 'do not appear .untll 'Aca.demy.of Pediatrics [AAP]: " 

, after the first 24 hours of. life. Recent:~What I like about this amendment· is 
48 hours for va.g1na.l deliveries and 96 resea.rch1n Ma.ssa.chusetts·shoWs that tha.twh8.t we explicitly state a.s'QUr 
hours for cesarean births ha.s been en- b.abies disc"n-d lea.s than 1 daY arter. :Val.ues. we unplicitly .pra.cticein. public · dorsed by all four major medical "--II" 
groups which .involved in' maternal birth have a 25 times higher rate of not 'policy arid public law. What we do with 
health andcaJ:1rig for newborns: the being screened for treatable congenit8.l this legislation is ensure that m,'others 
American Medical Association,. the 'disorders, compared with babIes who and their babies receive the ca.re that . 
American Academy ofPediatrics, the stay longer. . .. .. ::.,:.,':., ':'"" .,they nee~ that is deemed appropriate 
American College of Obstetricians and Many serious condition a.re notea.sy . by their physicians.. On both sides of 

"Gynecologists, and' .the· American to detect. Long-term disa.billtie~venthepolitical aisle; we talk about put­
·dea.th.::Pl8.Y result. Congress should not' ·tlng f8.m1lies first: ThIs amendment 

N'f:,~t~~:~~~e by congra.tUiatinga.cquiesce in irresPonsIble Insuran~ in- ,does that. It puts value on motherhood. 
Senators BRADLEY, KASSEBAUM. and dustry practices that put'profits &.head .;:This whole movement arollQd provid­

of fam1l1es and the bottom-Une a:head ingea.re· for 48 hours or 96 hours .or 
FroST for their leadership and for all of babies. ThIs lomslation will."""""""- w.hatever Is medically' 'a"""ropriatethe hard work they have put in to "'II~ ..-~.,y
building momentum for this ~portant tee tlia.t mothers and their doctors- came from mothers themselves. Then 
a.mendment. I strongly urge the Senate not insurance compa.nfeS'-:-decide when it ,wa.s the" movement of the extraor­

· to adopt the Bradley.amendment. I to leave the hospital a.i'ter childbirth. d.1na.ry mediCal .fa.c1l1ties that were . 
urge all of my colleagues to think ThIs leglsla.t10n :wa.s written in a.c-Wllling to step forward and even 'defy 
about how much this bill mew to cord with therecommenda.tlons of the the . insurance companies. St. Agnes 
Americans all acro~s this country, and' two lea.d1ng mediCal societies with ex- HospItal in my hometown of Baltimore 
how crttlca.lly necessary it is no make pertise in this &rear-the American Col- insistedtha.t they would provide this 
this improvement in our health Care lege of Obstetricians .and . Gyn.e- ,ca.re if they had to do it out ofa cha.r1-· 

·system..ThIs amendment is another .cologists,and the Am~can Academy table endowment or if· we .all had to 
good 'step in the right direction. . . of Pediatrics. They . endorse this' pitch in and do bake sales. St. Agnes' 
· ,Mr. KENNEDY. Mr. PresIdent, I com- amendment. There.1s clear agreement took' a stand-they were going to a.s­

mend my colleagues, Senator BRADLEY ~ong these expertstha.t hospital sure that mothers and their .babies got 
a.ild Senator KASSEBAUM; for their lead- stays should range trom_48 hours.· for .what they needed when they needed it. 
ership in bringing this important legis- normal deliveries 00:96 hours for cesa,.r,.. That resulted in the Maryland general 
lation before the Senate for consider- ea.ri sections. .' 'i' . ::. ' aSsembly' a.cting-'-and now I am proud 
atlon. Current trends in health care fi- BY,adopting this legislation. the Sen-to sa.y that Maryland has a la.w that 

·nanclng have created a clear, need for ate. will not be requiring mothers andre8.lly niirrorS in many .ways what we 
, this legislation. Doctors are under in- newborns to stay. in the.hospital unnec- &redoing in the Federal legislation. 
creasing pressure from insurance com- essa.r1ly. In many ca.ses,mothers, in .' So, I sa.lute Senator BRADLEY for of­
.panles to discharge mothers and consultation with their doctors; will fering this amendment, but I alsosa.­
newborns earlier and earlier. ,elect to go home early. But this. lute the. mothers who orga.n1zed, and 

Until a few years .&go, the birth of a amendment will gua.ra.nteethat patient the doctors 'and medica.l fac1l1ties. who 

child was typIcally followed by a ~y ch9ice and medical judg'mentgulde . defied the insurance com'pa.n1es. I want 

,hospital stay for the mother and. her this decision-:,not insurance ·company to see ~ed care. ·but I don't want 

newborn, so that mothers had. time to . orders. . .' ',:, ., to.see doctors managed. There Is a fun­

recover from labor and.delivery, &rid '1 urge thetlenate to support this im- damenta.l distinction. We have to start 

learn about the care of their infants. • porta.nt legisla.tlon. It ha.s.broad, bipar- getting' our priorities stra.1ght and' de-' 

Health' ca.re providers had adequate tIsa.n support.' It is endorsed by the cide· where we &re going to be making 


. time to watch the initIal development American Aca.demy of Pediatrics. the our decisions.' And. in theca.se of 
of the newborns carefully, to assure American. College of Obstetrics' and newborns 'and their mothers-I bel1eve 
that the babies were hea:Ithy. ThIs ini- Gynecologists, the American Medical deciSions need to be made In 'the deliv­

.tlal period of expert observation is crit- Associatiori, the American Nurses" As- ery rqom and not the boardroom.. 
ical, since it mea.ns early diagnosis andsociation, the Association of Women's.Iurge support for this amendment. 
immediate response. and treatment Health, .. Obstetric, and . Neonatal .. Ms. SNOWE. Mr. President, a.s a co-'. 
when complicatIons develop. Nurses, and the March Of Dimes Birth sponsor of t~e Newborns il.nd Mothers 
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Health Protection Act,.t·amextremely,wlt~th~ :first i2 or 24 h~~ after companies.to cover at ie~t48 houts·or,::;:./{":
pleased to rise in support;of':'this birth. For example;<doctorS rilay lie un-' inPatient care following an, uncompU': ",'u<:' 
amendment to the VAIHUD approprIa,. 'able.tQ detect. jaundice-a 'disorder cated vag1na1dellvery and 96 hours. fol­
tions b1ll~ My colleague from New Jer- , which 'may' lead to ,Permanent brain ',lowing acesa.rean delivery;' . 
say, . Senator BRADLEY~hq worked da.ma.ge-within .l;he·firstday after Mr. President, I certainly share the 
steadfastly and diligently for well ,over birth.Other.1n!&:i1ts have been released 'concerns' which have been expressed in 
a year to bring this important hill to .before their. doctors had ,time to test this debate regarding the health and 
the floor, and I commendh1mfor h18 them forPKU..,.-.a,n.easily treated meta,. sa.t'ety of mothers and their newborn-~ 
tireless ellom. I sbare'his concern over boBc disorder that causes 'mentalre;.·· children. I am troubled, however. over 

-: .. the grOwing practice of what has come, tardation'U not ,detected' early enough. the construction' of this legislation. 
to be' knownasdrive-thru ..del1verles,_ In addition, early .diScharge deprives Not . only would this ainimdment be- ' 
and I. believe that, this practice of cU&:- motherS' of important opportunities to come the first Federal law to mandate 
charging new mothers and their iil!ants learn how best to ,we for their Wants.' health insurance benefits. it also comes 
too soon alter deUvery is simply~, including' proper breast leedingtech- ' dangerously close-to being a statutory, . 
ceptable. ' ...,. niques. 'Problems with breast feeding prescription for the practice of medi., 
.,This amendment requires, health can calise infants to suffer severe. medi.:. cine: .,.,. • . 
plans to provide coverage for a mlni~ cal.' compl1catioD&-even death-from .1 beUeve that, no one is more quali­
mum hospital stay fora mother and dehydratio*.Hospitalsreport that in~ fiedtbanawoman's doctor to jl:dge
her .newborn infant following delivery', creasing numberS '01' women and their' how. long that woman and her newborn 
in accordance with established medical children'are returning for .care after child should stay In tlie hospital .1'01­
guidelines. TheSe guidelines, developedd1scOvering .. :problems 'such as life- lowing childbirth. Just as.I believe 
in 1983 by the American College.of.Gyn~ . threalientng1nfect1ons,that could have 'that an insurance company has .no 
ecolOgists and Obstetricians.' and . the' been caught, if the ',mother and child buSiness second gueSSiDg this decision, .: . 
American Academy of Pediatrics; reo-: had, been able to stay in the hospital· I firmly believe that the Government . 
ommend that motherS remain in' the just a little bit longer. While the finan- also has no prerogative to interfere. 
hospital for 48 to 96 houni after giving cW costs of hospital' readmissionsre- ' While ,I realiZe that this legislation
,birth. depending on, the 'tyPe of del1v.. sulting, from. ,early discharge can be does not reClu~ a woman and newborn 
ery. Shorter 'hospital stays 8.re\~astronom1c;theh1llD&nCosts can be t;o spend ~8 hours in the hospital after 
rilitted'U the physicia.Ji, in consultation' "_~'.'y, tr.~...!c.'. " ,. childbirth. the construction of this 
of,the mother.· determines that 'is the w........ -" "'::, ·.'r: , <' amendment and the specification of 48 

best course of action. FOl" thoaemoth- ,·.Twenty-eightStates,have passed ma- , '.'

tern1ty stay laws similar to this bill, ,and 96 hours of coverage, strongly im-,.
'ers and newborns who leave thehos-includ1n8' .my' home 'State, of Maine., plies .that these figures are some sort of 

pital.a!ter'stay1ng less thaD 48 'or 96. However.' State legislation alone does legally significant standard (or ~e 

bours. followup care within 72 hoUrs of I 'ly' th ' . f ,length ofstay., ,
discharge muSt be provided "1norder'w not suffic ent protect e women 0 The sponsors 'of this legislation argue 

monitor both the mother ana the in_America and their newborns. For ex- that legislation is.necessary to'ensure 

fant during thiS vulnerable tIme:·~ :.:':.:: '.. ample; many women are not. protected that mothers and newborns, are assUred 


,~,i, Since 1970, the average hospital·.stay by State legislation because they work an appropriate hospital'stayfOllowing.. , 
" for newborns has beeboUt'almost' ~x- . for employers· with sell-i,nsured . plans , childbirth. Obviously. the appropriate . 

'actly in hall. Today, many insurers shielded by Federal ERISA preemption. length 'of stay will depend on each 
provide for , only a 24-hour stay for de" . In. addition; women who . live .in one'mother'and child individually, and the 

'liveries, while some medical pla.n.Q call,,state and work. in. another may find attending doctor is the most qualifled " 
for discharging women' within 8to 12 themselves. vulnerable without Federal authority to make thia decision. I am 
hours ofa birth. ,Usually, women ~ :legisl~tion~ , .,', ...•....... , .. ,. concerned .that.' according to this 
not informed of these policies until . Don t we owe. it ,to .tbe women of amendment~s construction. the deci- ' 
they are already in the hospital. Many America and.to our'very youngest citi" sion of the doctor is made an exception . 
doctors who decide, based' on their best .zens-~osewho, are' only a few days to the legislation's 48 and 96' hour 
medical judgment. that their patients old-to ensure that they enjoy the full standards, rather than.tnerule. , 
should stay beyond the short time_protections and benefits of..one of th~ . l1'.1t is necessary to pass legislat~on
frame are overruled by insurance com . .: best health,caresystems in.the world. to assure the health andsalety of 
pantes. Others are undUly press"uredto There .is nothing mOn! precious than mothers and newborns, then we should 
release these women and thekballies theb1rtb,ofac~d. There is nothing do it by protecting the authority of 
preinaturely.,,· ';.,:-':'" more.tragic tl!an ~edeath of an infant doctors to,make me'dical decisions re­
, There are certain myths surround.1njJ that could ~ve been prevented. That is garding their patients; free from inter­.;-> 

, the impact of this bill. so I would like why we. must' leave.,it to, doctors, not ference from both insurance' companies 
to clarify what ,this b11l does 'not do: It insurers, to, decide how -long women and the ~vernment. We should not re­
does not mandate how long a mother stay in the hospital following delivery, place insurance 'company interference, 
and baby must stil.y in the hospital.-'It in accordance with established medical With ~venlment interference. 
simply states that these patients may guidel1nes..lurgemycolles.guestojoin Mr. ,BRYAN. Mr. President, '1 am 
stay in the hospital up to the minimum me, ,in supporting ,'. this importan,t, pleased to' be a cosponsor' of the 
period recommended by' ,estabUshed amendment.. '.' , ' Newborns' and Mothers' Health Protec­
medical' guidelines. Insurers ·are per- '. Mr. FAmCLOTH. Mr. President, I .tion Act of 1996 introduced by Senatol'l! 
mltted:. and even encouraged. to de- would like to comment briefly on the Bn.L BRADLEY. NANCY KASSEBAUM, and 
velop alternatives to inpatient ·care. amendment offered by Senator BRAD- Bn.L FRIST. . 
and to allow doctors. in consultatIon LEY. the Newbon;ta' and Mothers' This bipartisan legislation-with the 
with their patients, to select, the type Health Protection Act... . support of 52 Senate cosponsors-w1ll
of care which is most appropriate for ..a .Supporters of this legislation con- help ensure that newborns and their 
mother and her baby., ' , . ,""':,;tend t~at it Is becoJll1ng a widely used mothel'E w1l1 have. the best possible be­
. I believe that this bill is .one of the cost-containment practice of health in- ginning. , 
~ost i~portant pieces of lEigislation surers to force the premature discharge Unfortunately. a pattern has begun 
this Congress has and, w1ll consider in: of mothers 'and their newborns from to develop throughout this country of 
the l04th .Congress. To date; stories the hospital followIng childbirth. In pushing mothers and their newborns 
abound about women whose '1n!ants other words. insurance companies sup- out of the hospital too quickly. Too 
have suffered physical ha.rmand even posedly ,~, improperly, influencing often, some health insurance. plans cov­
death as the result of early discharge doctors' medical: decisions 'regarding ·ering the costs of childbir.th offer very 
policies. No woman or family' should the appropriate lengths of stay for limited benefits for post partum hos­
have to endure such tragedy;-" mothers and newborns following child- pital stays.

Often, ,doctors are not able to detect birth. The :remedy proposed in this, Sometimes the coverage 1s limited to 
certain health problems in ,infants amendment .,would require insurance as little as 24 hours. which in many 

http:childbir.th
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cases is not longenoUghto'enSure that· porta.trCe'~f,thi:>Se'few:more hoW'B,~;'Ik"In~iacli(.."a;''lN~w;.i.HamPSh1re study ,of . 
a mother 'and. her. infant,rem8.111 no~ be underestimated. ..::;'.'J,;;n.::":,~;,~:~·,·hospital: readmission ratesfo~d' that , 
healthy after their hospitaldf.sCha.rge. . "Many managedoare plans place the • babies discharged at less than 2daya of 

, Sometimes doctors have found that in- care. of the mother and newborn infant age have a 70,peroen~,lncreased,risk of' 
surers refuse to a.gx:ee to longerhos- ' at the forefront. ',.',->-; ,,'-;,:;'0;':;.: ' facing an emergency room visit. 
pital stays, even when the doctor ar,. '; But many other managed care plans' " Early' discll8.rge not only tn'crea.ses 
gues the mother and newborn need' to appear to have put, the bottomline of. he~th, ri.SkS, in, many' cases, it is so 
remain in the hospit/U longer. profitab1l1ty, ahead, of the real medical 'much more costly. ;, ,: .. 
, It is the first couple ofdays following needs of newborns and their mothers. " ',.A Pasadena women and hers.:week' 

the birth of a child thatar", the. most Those rnana&-edca.re plans should view' Premature infant were discharged after 
critical to ensure the long-term heillth this bill as a heads up. Cutting medical only 23 hours of delivery. The baby was 
of both the infant and mother. Many costs will not be allowed to undermine rea:dm1tted to the' hospital for jaundice 
mothers have difficulty hi learning the quality of health care. ,.'and dehydration 2 days later, costing 
how to properly breast feed", putting . We all acknowledge the n~d for con-, an extra $20,000-$1,000 that had to be 
their infants at risk of inadequate nu- trolling health care costs, and support paiL!~~:eJ~!~~e" examples of the 
trition in' their first days of life. Like-' efforts to curtail unriecesBaryspendlng. human impact of this problem: ' 
wise some mothers are just not phys- But there also must be' a reality check ' 

'ically capable 'of providi"''''' 'or a· when cost cutti"'''' "'oes so far, that the .: A Los Angeles woman was released 15 
..., .' ..... <> hours after'giving btrthbecause {)f lim": 

newborn's care needS within 24 hours of quality of health care is endangered. , ited insurance' ,coverage. ' Two days , 
giving birth. ." ' We want every newborn child to 'have later, her baby ,was hospitalized for 

Medically, manY health problems ex- ,the ,best chance for long-term health. I IDlilnutrition-'the iDfant had difficulty 
perienced by newborns do not show up Urge my colleagues to join in support- ,with lactation and breast 'feeding. ' 
until after the first 24 hours of life. "ing this legislation to give mothers and' ',A San Francisco woman had to leave, 

,These ,include jaundice and dehydra-' newbo~ the assurance that the1r. the hospital ·23 hours after delivery 

tion. and other conditions that only health needS will,always be Paramount. :Qg-aJ.nStller,.doctor~s ,. 8.d.vice. "even 


· health professionals caD de~ect~ Early' ,Mrs: ,FEINSTEIN. Mr. ,President,.! .though ~er. "baby.was.5 weeks- pre­

hospital' discharges can mean., these am pleased to support.Senator BRAD- . matUre" . The ,baby was in the emer­

· conditions go undetected until it is too LEY'S amendment.to reqUire health in- . gency r()Qm less than 2. days later; and 

late. ' . surance plans. to cover hospital mater- ;was re8.dm1tted ..to the'hospita,l1'or de-


The length of a hospital stay.'is a nlty stays for '48 hours for routine de- hydration and jaundice... . 
question that should not .bedriven by liveries and 96 houts for;cesarean deliv- . Another California mother 'was dis­
the limitations of an insurance policy. eries. , 2' . . . 'charged less than 14 hours after de­
but should be the joint medical deci- The issue here iIi whether the decf.. Uver. The next morning 'she·was shak­
sion of the mother and her physician:' sion on' how' long a mother: and .her ing, feverish, and nauseous. She was di-

Under this bill, if both the mother newborn stay in the hospital is based agnosed as having a staph ,infection 
and her doctor agree that a. shorter on the mother's health or the insur- and was readmitted to the hospital for 
post paTtum stay is' acceptable, ~he ance' comPany's,bottomllne.. ·· . '".':..". '.4 days" ':', .. ',,,,, ,,' '''' '-."".', , , . 
stay can be shortened. However, in I believe it is a medical decision that •Sometimes these stories have tragic
these situations-and this is the key' should be made by a' doctor and a: pa- endings; .,.,. ' , ." , 
distinction-the deciSion will still be a' tient. . . ..' . . . ' ......; . ,Leigh Fallon,. of Petaluma, CA 'en­
medical one. rather than a financial Before 1970 the median length of stay tared .. the hospital ,on July 25, 1994. 

· one. '. ' . in this country· for routine· deliveries After 2 ~ys of' labor with extraor-
This bill. will require all health' care was 4. to 5 days. By 1992, the median dinary complications, she had an emer­

insurance plans, which offer maternity stay dropped'to 2.1 days.·' . gency cassarean·section.... :, 

benefits, to cover post-partum stays of In 1OOl-the latestyearforwh1ch fig-. The mother had ~ high. fever and 

at least 48 hours after a vaginaJ birth.. ures are available-nearly 40 percent of great physical distress. Her baby boy 

and at least 96 hours after a caesarean newborns in California,were dtschargeddeveloped jaundice, was being treated 

.section, Tbe ,bill's hospital stay re- in fewer than 24 hours. .withantibiotics, and was diagnosed 

"'quirements are consistent with post And the problem'seems to be even witli a heart murmer. '., . 
childbirth guidelines of the .Al'iJericanworse today. . .' .... . Still,under pressure, from their in-
College of ObstetriCians and Gyne- Some insurers limit coverage of . sUrance company, Leah and t;he baby 

, , "A 1 da were discharged 72 hours after birth.
cologists, and the American Academy postpartum hospiwu care to,1 y or 12. The baby waS rushed to the hospital a 
ofPediatrics. ' ....' . hours. .' . '. . . 'da 1 d did urv1 

ThisbUl will end these drive-through' One large CaJiforniaHMOha.sre~ .ew YS ater an not s ve 
,.baby deliveries, which. push mothers duced coverage to 8 hours.. I:.':.', . emergency heart surgerY. . 
, and their newborns out of the hospital .These are not generally doctors .de: "Perhaps. nothi'ng:could· have saved 

beforee they are medically ready to g'0 term.inin.,. that it is ,in their patients' Leah's baby; But clearly. the decision ..., to discharge such a. 'fra.gIle patient was
. home. Such drive-through deliveries' best. interest to be discharged sooner'inade in the interest of saving money 

put the health of bOth mothers and The reduction in hospital care is the Insteado(aa.ving a I1fe.· '. 
their babies at risk. A mother and her result of insurance companies making" . Medical decisions should be made by 
newborn's homecoming should be Ii that decision"based on how much they medical professionsals-not insurance 
time of celebration, not a time of trepi- want to pay-and the real cost is being' companies. That iii. what they are 

'dation because neither was ready to borne by patients-mother. and child- trained to do. . . . . 
leave the hospital.' .' . ,in 'greater health risks. ' .. :; .. .... Twenty-nine States Wive enacted .leg-

In August, the Centers for Disease There are many medical reasons why islation or regulations to curb what's' 
Control and Prevention released its a longer hospital stay may 'benec- ~led drive-through deliveries .. In Cali­
study of New Jersey's maternity stay essary. Some medical conditions do notfornla.the legislature falled to come to 
law. Following enactment of The manifest in 10 or 24 hours after del1v- agreement on legislation at the close 
State's law, the CDC found that new ery, such as jaundice, heart murmurS, of the current session; California vot­
mothers who had problem free d.eliv- circulatory disfunctions and fevers. ers. instead, will face two baUot.meas- . 
eries were the mothers who had stayed .Early discharges can also exacerbate . Ures which include regulations on the 
in the hospital approximately 10 to 12 medical problems:· . . subject this November. 
hours longer than mothers had prior to' Studies presented to the Senate .This Is a national problem, and Con­
.the'law. The CDC research appears to Labor Committee have shown that gress must set a uniform standard in 
ind1catethat just a few hours longer in early release of infants can result in, the interest of public health. 
the hospital can result In major im- the baby having jaundice, feeding prob-I urge my colleagues to join me ill 
provements in the health of both the lems. respiratory difficulties. meta-· voting for the' newborns and mothers 
mother and the newborn baby. The -im- bolic disorders and infections. bill. 
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,.' ", '. ..' .",~ /.: ,:-,;:'~,:.:".)'~~ljl~~~~}1;~0;~,~;~f:!?~:;t;.:':;~;·~·:;~j;\;:~\:~i, ", 

'September5,1~96.: .... \' 'CO~GRESSIONAL:IU,:CORD~SEr-.rA'tE" ·89915 
'~.BitADi.:Enr. ~ suinrestthe absehce :';'Th~:~s~t:':I~~t1ve;cl~rk~~O-: . [Rollcall Vote No. 272 Leg.] 
ot a quOl'QlD;. ". "'. ·• .. c,: .. ,' "(-<"""". ", .:., 'c~ded to call the·roll•. :,::'·' " :".'" : . . '. ',", ,: Yil:As--.:ss ~ 
.~ePRESIDINGOFFICER.'.·The".. Mi-".FRIST.:..Mi;Pi-eSident.: I ask Abraham '. ~ FeiD.steui t.up.r'

derk will call the roll.· ..' " '. .,. ,.' una.n1mous consent that the order' for Aka.ltA. ',' For4, Mack=It '.. The bill clerk procee~ed to call the the quorum,c8.nbe rescinded. . ~" :~ll 
roll.,,' . . .' " . .... .'..'.'... ' . The PRESIDING OFFICER. Without' BeDDett .GleJ1D MI.k1Ilsk1 

. Mrs. KASSEBAUM. Mr. President, I objection, it is so ordered. '. . ...., . ,BIdeD ",,: Gortoll Moseley-Braun . 
ask unanimous consent that the order .Mi" .. ,.'n.... d' " I' l!IIls'anWI Graham MoYD1h&ll
for the quorum Call be rescinded.; .<'. . FRIST~Mr., ..:r• .,si ent, .. ask BoJI4' .',,'. GrammMtuT&;Y'=,~: The PRESIDING OFFICER. Without·. unanimous .consent that the vote on Grama Nickles 
objection, It Is so ordered..> , the Frlst,amelld:fIlent No. 5193 occur at.. Bres.u ~u:;n:::87 

Mrs. KASSEBAUM; Mr. President, as 5:35 :p.m. to~, a.nd Unmediatelyfol-. 'Brown . , Ha.rk1ll . Pre8aler 

. a.n original cosponsor of the legislation' loWing ;tbat.vo~,the .Senate PI:oceed t9 = Hatch ' Pivor 

before us, I would. like 'to:· say bow . vo~ on or ,in relation, ~ t~et Bradley ~ ::~. - Reid 

pleased I am that we are ready now to; first-degreeamen~ent. ~ amended, if 'Byrd . Holl1llp ::::ereuer 

vote on what I think is .a very imPol'-' amended; further,.. that immediately Campbell HutchlBoli ' Roth 

tant aJid useful piece of legislation. I folloWing that v'?te, Senator DOMENICI ~ . ~~, . Sallt.orwn 


have been proud to work With Senator' be recognized to offer an amendment ~. JefforU. =es 

BRADLEY and Senator FRIST, a.nd I a~regard1ng mental health, which was Cahell· . JOh:lllltOll. Simoll 


preciatetheefforts of those wh() haveprevi0118ly listed as ... Wellstoneamen(l-: ~=ell .... ' lCaaebailm' Slmpeoll

e 

~~;::e:~m:n ::7~:::ha~;,::~u~=rv~:jn~~~~~;occur • ~tAI ',. ·5:·,'a 
helped to claritY some concerns.thAt: The PRli!SIDINGOFFICER. Is there De.ach1e': Kert7 . .. Stevellll 


existed.' ,. ":'.:: .,'. ,.,',:'">: obJecti()Il?>:,;"" "" '. .' =1Ile Kohl ~Il 

I'have visited ma.tern1ty noors at a ·,WlthoutobJection.itissoordered. DomeIllct . ~teIlberi' ThlllmOlld 


number of hospitals. I must tell you,L Mi.FRIST. Mr.. President,l ask tor DQIT8Ii Leaby, . WarDer 


think this amendment. will proytde 'a.n . the yeas and nays onmy amendinent., ~oth _ ~ :~e 

increased sense of secur1~. particu- .. ' The PRESIDING OFFICER. Is there a Feingold' . Lott. 

la.rly to first-time ,mothere, who will sufficient second?';; ",;' 

now feel that they can rema.1n in. the 'Tluire' is a. sUmcient Second•., Hattleld N~!~G-2 

hospital a bit. longer if necessary. Some. 'The yeaS a.nd D&yswere ordered: . 

will ask. "Why not even longer?" Well, , . '. .' ,Tbeamendment (No: 5193) was agreed 
how do we know the correct lengthot : Mr. BRADLEY addressed the Chair." to. 

stay in each situation? This should be< .The PRESIDINGOl"FICER. The. Sen- . AMENDMENT NO. 6192, AS AMENDED . 

decided on an indiVldual basis. But wea~r from New Jersey is recognized. . .. ~e PRESIDING OFFICER. The vote 

do know that .evenari' additional 24' Mr., BRADLEY. Mr.. President, I now occurs on the Bradley amendment 

ho\U'B is gOing .to ins.ke' 8. difference~ . strongly supporr theamendmen.t oftha as amended. The question is on agree-

For ,some; it Will make a big dit- dist1ngutshed Senator; the~eDdment ing to the amendment.' " '. 

ference-where there.' is nc)' ta.m1ly to my amendment..I hope we adopt it The amendment (No. 5192), as amend-

available' to offer support when they :llDsntmously.by.:a 1a.rge,·overwhelm1ng ed, was agi:'eed to. ' . ' '. 

come home a.nd, 'partIcularly, as 1 men- vote,·a.nd hopefully. we will be able to . Mr. ,'BRADLEY. Mr. President, ~ 

tioned, With firet-tlmemothere, where move forward. It is a.n amendment that. move to reconsider the vote. , 

·there Is' uncertainty about ,what lles would~onfirm that insursre have to· Mr. FORD. I move to lay that motion 
ahead. I say 1;ba.nk you to all who have. allow 48 hours tordel1very ora child by' on~~e::li~n to lay on the table was ' . 
spent a. great deal, pt time'and ~ffort on.a lIlother~ the hospital, ,96 ho,urs f~r . ed' " ' 
tb1s amendment. It ls'a very constru~ ce~;, section.. ::. The· Senator s. agre to. 
tive and beneficial piece of legislation" cba.ngesare merited a.nd Important,' It '. AMENDMENT NO. 6ltC 

I Yield thefioor a.nd suggest the air- .is a pleasure.to work With b1m. .1 look cPiJJ.1,oae: To provide health pian protections . 
sence of a. quor:um~: '.' . .,' ,': ' forward to the 5:35 hour so that we can Cor individuals with e. mental Ulness) .. 

The PRESIDING OFFICER; The vote. Maybe we can move sooner.' The PRESIDING' OFFICER. Under 
clerk will call the roll. . ." , : ) I suggest the absence ot a quorum. the. previous order, the Senator trom 

The legislati~e clerk. proceeded' 1;0 . ThIL ..PRESIDING' OFFICER.' The New 'Mexico is recogniZed to offer a.n 
Call the roll~"', '.<.~".'.":"., ,.~,.'\ clerk:w111.call the,roll~." "~~~~'i:!~~r trom New Mexico. " 

Mr, .HELMS. Mr. Presldentr•. I aSk,. .·The ass1stant leg1.8lattve clerk pro- . Mr, DOMENIC!. Mr. President. I just

unanimous consent that the 'order for, ceeded to'call the'roU.'i· .:.. . wa.nted to tell the Senatore tb1s is 

the quorum call be resclnde~ . ".' . Mr: BRADLEY.Mi'. President. I askgoirig to be the Domenici,Wellstone, et 

. The p,RESIDING OFFICER. Without 'una.nimous consent that the order' for &1., amendment that we have voted out, 

obJection,it is so ordered;, ; ". ..;' the quorum call be rescinded.· ". . here . before on menta11llness. I do not 
'.' .' CHANGEOFVOTE ...... ' " . The PRESIDING OFFICER. Without believe we are going to take m'ore tba.n 

Mr. HELMS. Mr.. President, it was obJection,it is so ordered." 40 minutes on the entire amendment. 

called to my attention' that last. The hour of 5:35 having arrived, the We w:lll,ask for the yeas a.nd nays.. I 

evening there must have been some Question is on 'agreeing. to the amend.. would just like to make sure everybodY 

confUSiop.. I take responsJ,bility tor it. I ment of the Senator tromTennessee; understood tb8.t. 

don't know what happened. I was incor~ .On tb1s question, the yeas a.nd· nays Shortly, I am going to send to the 

rectly idimtifi~d as voting against the' have been ordered; a.nd the clerk Will desk a.n amendment on behalt of my­
mIotasioknuna.inv°nimIVedouslncoVOn~"NntO·tha267t·i·t'be· in' call the roll.... ' . .'. .•.. oSetlfs'eSenato'tor W

h
EI,

T5TONE'ka.nd atonumber '.ha d b..... The a8s1s,tant legislative clerk :called . na rs wove.as e e co­
order tor me to have my vote recorded the roll;' .... '. . .... ...:.... sponsors, including Senator, SIMPSON, 

as voting in the 8.ffirmative in that in- NI',.....,... ..,. '.... , '. h CONRAD, KENNEDY, INOUYE, REm, Donn, . 


t -_.. fin th ti Mr. ...~S. I announce that t e· GRASSLEY KA B ~'U ~ .......... 
stance Ins .,...... 0 e negave. 'SenatOr .,"--m O-on '[Mr•.' HATFIELD] ,SSEBAUM, URNS,~,
The PRESIDING OFFICER. Is there .uu 've ·a.nd MoYNIHAN, and I send the amend-


objection? . . .,".' a.nd the Senator from Alaska [Mr. MUR- ment With the cosponsOrs to the desk 

'Without objection, it Is so ordered.' KOW8KI] are necessarily absent. and ask for its, immediate ,consider-

The .PRESIDING OFFIOER. I thank I further announce that,,1f present ation. I ask Senator CHAFEE be added, 


'the Chair. '. , ', . ....., and voting, theSenator..t:romOregon a.nd SenatorsHATFlELD and DoRGAN 
I suggest the absence·ofa quoruni :". [Mr. HATFIELD] would vote ~'yea.." also. 
The PRESIDING· OFFICER.· Th~r, The result. was announced-yeas 98,' The PRESIDING OFFICER. (Mr.. 

clerk Will call the roll. . ... ,nays0, as. follows: ::. . " _ BENNETT). The clerk Will report.. 
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The aSsitlt&Dt legislative .clerk read' '.; (B) aWIiirig~~~mehts ,tha.t·make:-~ -·lttYAct :6f'1974):-and includes aplan spo~r 
as followa: " ':."" '.,.;'~ "'.' . tinctiolis' ,l:!etween .&Cute .care .and,ohronio"descrlbed in seotion 3(16)(B) of th~ Employee 

. '. " •. The senatoriro~ New'Mexico £Mr. DoMEN" . care;. .' :"".,.:i~;,::,.'i·· c'..:,~.".' ": ;,;·;;t~.,.:: '.;; ::"'::':;Ret1rement Income, security .Act of 1974 In 
ICI], for·himseif,Mr.:WELLsTONEi Mr.8IMP-;; (2) NONAPPLICABlLlTY....,.ThiS section' shall .the ea.seof a group health plan which is an 

'. SON, Mr. CoNRAD, Mr. KENNEDY. Mr. INOUYE,' not apply ~ ...; .. '.:" . -:' ..- -~ 'd'e';"';'n;d--.·-·' ;;employee welfare benefit. plan '(as defined ·In 
Mr. -REID,' ·Mr. DoDD,' Mr. GRAS8LEY, Mrs.. (A) substance abuse' or c.hemical .... ; Section 3(1) of such Act). Such term.does not 
KASSEBAUM, .. Mr: BURNS;."Mr" 1LUuaN,' Mr: ency:benefits; or 'f,":',';';;'" ."< '. ...... .include a·gtouphealthplan. . ., 
·MoYNIHAN, Mr. CRAFEE, Mr.' HATFIELD imd.· (B) health benefits or· health plans paid for :.·(4rHEALTH MAINTENANCE ORGANiZATION.­
Mr. DoRGAN, 'propoaes"an a.inendment nwn- . under title XVIII or ~ of the,Socla1 secu- .' The term "health ma,lntenance: o~ganlza-
bered511H..• · . ..... '. rltyAct., '.-. . ... ,., . , tlon"means- .,' . 
. Mr. DOMENICI. Mr: President I ask '. (3) STATE LAw.-Nothing In, this section '\(A) a federally Quallf1ed health' malnte­
..' '. shall be construed to preempt any State law nance'orgarilzation (as defined in sectiOn 
unanimqus consent that the reading of thiit provides tor greater parlty with respect.... 1301(a) of the Public Health Service Act). 
the amendment be dispensed With. :to mental·health benefits than tliat required' :::.:(B) a.n Orgarilzatlon recognized under State 

The PRESIDING OFFICER. Without under this section. . . . ~.'. . .. ' : law as a heiiIth maintenance org8.nization. or 
objection. it is so ordered. . . (c) SMALI;:EMPLOYERExEMPTION....., ..... .': ...:'. (0) a' similar orgariizatlon regulated' under 

The amendment is lUI follows: , ,.' (1) IN ·GENERAL.-:ThiS section' shall not "State law (or solvency In.the same manner 
At the appropriate place. insert the fOllow- applY to plans maintained by employers that and' to· the same extent as such a health 

lng new title:' '. employ less than 26 employees. .•.. . .'. ,maintenance organization.
Triu: _-MENTAL HEALTH PARITY . '(2) ApPLICATION .OF CERTAIN. RULES IN DE- '(6) STATE.-The term "State" means each 

SEC. _01. SHORT 1'I'n..i. ..' . . .. . ' TERMINATION' OF EMPLOn,R·.~E..;;::l"or ,pur- of the severill States. the Dlstrlct of Oolum-
This title may be oited as the "Mental poses .of thi86ubsectioD-:- ......... <..,.. .. . ;:bla,' Puerto Rioo, the Virgin Islands. Guam. 

Health Parity ActoU996",.· . . '''(A) APPLICATION OF AOOREGATION.RULE FOR ·.Amerlcan Samoa, and the Northern Mariana 
SEC. .OJ" PIAN PRQ'.l'EcnONS FOR IND1VJD.. EMPLOYERS.---All persons tl'eIltooasa..slngle Islands" " , ' , 

- UALB WlTB AMENTAL ILLNESS. .\ ;employer under subsection (b);'(c), (m), or (0) :aq.!K-~.. >. ...... ..:.' . . 
(a)'E'ERMIsSIBLE 'COVERAGE .LIMlTB UNDER A of section 414 of the Internal Revenue Code' -.'Sections1 through 3 shall cease to be effec-

GROUP HEALTH P!..A.N:- '. :. .., . ofl986 shall be treated as ~.employer.. . ..'t;tve on September 30, 2001. '. .... . 
.(1) AOOREGATE LIFETIM'E LIMlTS.- .. '.' ' ' . (B) EMPLOYERS No:t'IN £XI8TENCE IN 'PRE-'" SEC: OS. Federal Employee Health Benefit 
(A) IN GENERAL."'-With respeCt to a group . CEDING .Y'EAB.-In the case .of"an. employ~r . Program. For·the Federal Employee Health 

health plan offered by a health insurance ls- . Which wa:!! not In existence, throughout the ,:.Benellt 'Program, .sections '1 throUgh' 3' will 
suer, that applies an aggTegate lifetime limit' preceding calendar year, ,the ,determination .take ef.{eot on October 1,1997. ',. 
to plan payments f'ormedical or surgical of whether such employer 111:.& small em- (iMr.'DOMENICL Mr•. President,first, 
services covered under the plan. if such plan ployer shall be based on the.average. ;number .1; thank Senator WELLSTONE early on in 
also provides a mental health benef1tsuoh of employees that It Is reasonablY expected othedeba.te on. this bill that is pending.
plan shal};- .'.. ..... . .such employer wUl"emplciy on business days H had th d . h 

(1) inolude plan payments made for mental in the current calendar year.' ii'. ".,;-f.' '~:<. ..' e': e 'goo sense to put t e 
health services under the plan in such aggre. . (C) PREDE()~R8.-Any reference In this'amendment in, and, thils. it became 
gate Ufetime ltmlt· or. ' ' '. subsection .to an employer .. shall.inCludea ·.relevant. under .the una.n1mous-consent 

(11) establish a _~pa.ra.ee &ggrepte Ufetlme reference to .&ny, :·pr~ecessor~ .. o~'~ ~ch -em.. decree. ,........ ::,' ""'" ,". -" 
l1m1t'applicable to plan payments for mental ployer. ..' "":'.'. :".. " ",~ .. ,~." •.." .:',::'1 thank him for his generosity in per­
health services .under which the doUar SEC._03.DEFINlTIONS; " .mitting me to,qall up his amendment, 
amount of such limit (with resPect to mental i For PurPOses of th!s'Utle:.which is commonly known lUI the Do­
health services) is equal to or greater ' than ". (l) GROUPHEAt.TH PLAN.::'- ..:,,',:: ..... ·mentcl-Wellstone amendment. I.am not 
the dollar amount of the aggregate lifetime (A) IN GENERAL.-The·term "grOUP health 'going to take a lot of time. The U.S. 
limit on plan payments for medical or. snr- plan" 'means an. employee...welfare benefit '. Sl!nateha.ji heard me argue this issue a 
gicalservices. " '.. ...... . plan (as defined In section 3(1) of the. Em- ·'nuinber of times: . . '. 

(B) No LIFE"rwE LIMrr.-With respeot to a . ployee' Retirement Income Security Act oC • 1 do believe in .the5 weeks that we 
group health plan offereq by a health Insur-. 1974) to the extent that the. plan ProVides .have been gone-many of, us at home­
ance Issuer, that does not apply an aggregate medical care (as defined in paril.graph (2» I thin 
lifetime limit to plan payments for medical and including items and services paid for as . k a. lot of U.S. Senators and a lot 

. or surgical services covered under the plan. medical care) to employees or .theti- depend- 'of House' Members have. been ap­
such plan may not apply an aggregate liCe- ents (as defined under the terms or the plan) Pro8.ched in their respective states and 
time limit to plan payments for mental directly' or through insuraitce,' reimburse: . districts with reference to the need to 
health services covered under the plan. ment, or otherWise. l: '.,,': '. adopt' this amendment and to make it 

(2) ANNUAL LIMlTB.-. . (B)' MEDICAL cARE.-The . term, ~~edical·. part of the substantive la.w of this land. 
(A) IN GENERAL.-With respec~ to a group care" means amounts paid for- .. '..,. . . . I am counting on that, because I be­

health plan offered by a health Insurance is- (1) the diagnosis,' cure, mitigation, trea~ lleve the U.S. Senate will adopt it by a 
suer. that applies an annual limit to plan ment. or prevention of disease, or amounts . ta.the~ .overwhelming margin. But Ido 
payments Cor medical or surgical services paid for the' purpose <if 8.ffeoting any' struc- .w-ant to say to those who wonder 
covered'under the plan, if such plan also pro. ture or function of the body, :,. '.< '. . .::.whether or not we are just o.1Tering.an
.vides a mental health benefit such plan (11) amounts paid for transportationprl·
shall- . . . '. madly for and essential' to medical c8.re. re- amendment again that has passed arid 

(1) include plan payments made for mental . ferred'tO in clause (i),and.:. :;::.... ~: :.,,, .... ,tl;len did not see the full rising Sun a.nd . 
health services under the plan.1n suchan-· .. (111) amounts paid for ·1nsU.rance Covering. ·the bea.uty of daylight as a. piece of leg­
'nuall1mlt; or . .' .' '. medical care reCerred to in clauses (1) and islation because the House had denied 

(ii) establish a separate aunuall1m1t a'ppli-' (U). .' :..., ',: .• '. '.' ,'" .it in conference, that we cleiLrly intend 
cable to. plan payments for mental health (2) HEALTH INSURANCE COVERAGE.-'-The for the U.S. House to take a. very seri­
services under which the dollar amount of term "health Insurance coverage" means'. ous look at this, even thoUgh it is in a 

\ su.ch limit (with respect to mental health benefits consisttngof medical care (provided .conference' and they have 8.Iready
services) ISBqual to or gTeater than the dol· directly, through Insurance or re1mburse· .' .. 
lar amount of the annual limit on plan pay_ . ment•.or otherwise and including items and passed' the:HUD and independent agen­
ments for medical or surgical services; .' services paid for .as medical· care), under. any' cies bill. . . . " 

(B) No ANNUAL LIMrr.-Wlth respect to a hospital or medical servicepol1cy .or cert1fl- .'I believe before this b1ll is finally 
group health plan offered by a health Insur- cate, hosplta.\ or medical service' plan con- conferenced. that there will be many 
ance issuer, that does not· apply ail annual. traot, or health ma1ntenance Q..rganization House Members on both sides 'of the 
limit to plan payments for medical or sur· oontract offered by a health 'insurance ,is, ·'aisle who Will indicate their support. 
gical services' covered under the plan. such suer. •. ..' . . . ". "',.7 •. ' . .,. How we will go a.bout doing that within 

. plan may not apply an.annuall1mit to plan (3) HEALTH INSURANCE,IssUE'a.'-:'The term ,the technical rUles of the U.S. House, I 
payments Cor mental health serv1ces covered "health· insurance [ssuer" means an' Insur- ani' not prepared yet to discuss, but a 
under the plan. .' .' . ance company, insUrance service, or insur­

(b) RULE OF OONSTHUCTION.- . .. anoe organization (including a health main- number of House Members, both Re­
., (1) INOENERAL.-Nothing In this section tenance argaIilzatlon, as defined In para_ publican: and Democrat, want to help 
shall be construed as prohibiting a gToup graph (4» which is licensed' to engage in the tis' get this amendment' before the 
health plan offered by a health insurance Is- buslne{!8 of insurance in a State and. whioh is President as part of this appropriations 
suer, f.rom-, subject to State law whioh regulates insur· bUl.· ". . '. . 

(A) ut1l1zing other forms oC cost contaln- anoe (within the meaning of section 514(b)(2) Having sa.1d that. let me make sure 
ment not prohibite~ under subsection (a); or of the Employee Retirement Income Seou- that Senators and tha.t those out in the 
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audience, c8.Il~d America,· whetherlt'!S ·.,provided for ment8.11y III people ~ for. not be ascaJ.ed~down coverage so insig­


. families of severely mentally11lyoungothers with physical ailmentS covered nificant that it hardly, hardly deserves 

people,. or whether It is ·sm:aIlbusi-' in an insurance policy. ." . , being called' cov~rage, because Ii you 

nesses, or. whether it'isbigbuslliesses Frankly, Mr. President, J say to mY get schizophrema or ,one of yow' chi1- . 


: ,·hi the. United. Sta.tes, this.amendment ,tellow Senators,. from where' we' start- dren do or they get manic depression or 

"'is not the.bill that passed that brought ..ed;I will confess to everyone, this com-they become seriously depressed where 

. concern as tl:)the cost to business. This' "pro:mJ.8e. ~y-truly--dra.ma.tically re~ . it becomes' chronic for· any period of· 


- 18.a very simple proposition.':'." . '. ... duced our expectations. and our h()pes.· time, anybOdy in this room. knows. .-' 
. Thlsb1ll, let me make -it clear, :does ..But we upders(;a.nd.. We have .dramati- those S50,OOOl1fetime limits do not 

.not mandate mental· health .services or cally reduced the scope. '.. .'. . .. ' cover it a.t all no more than they would 
'determine charges. It does, not require ,~; We. understand t:t.a.t the first blll that cover for somebody who is desperately 

parity for copaymentsand deductibles. '. cleared the Senate with 68. votes re- ill with cancer and needs 10 operations 

It does not require pa.i'ity for inpatient quired the same exact coverage for the . and chemotherapy and 6 months in the 


. hospital stayS or outpatient limit~~ .>0:: mentally ill as you provide for anyone hQspital. That S50.000 'Would be gone ·in 

This amendment, as. presented, .does else, for. other illnesses. And we under- 5 months or 3 months. . 


not cover substance abuse, and it does stand there 'was a concern about that So we get a little bit of what we call 

not cover chemicaJ.· dependency. It ex- in terms of how much it might cost. parity. And' we move just .a little bit 

cludes Medicare and Medicaid, to ··be There was some concern expressed further away from .the rampant dis­

handled separately in legisla'tion with about what kind of treatment is .treat- Crimination that besets coverage for 

reference to those statutorY benefits. ment of the mentally ill. Is it just an the mentally ill men, women; teen­

It allows for managed care and mental .. 'ordinaryvtsit. to a psychiatrist because agers, young people across this land. . 

health carve-outs, does not apply to·fil-'. you have ma.rital.diffic\llties or be- . I repeat, when' you vote for this to­

dividuaI. health coverage, and exerilptscau8e yojl'liave a very' .temponU:y kind night; ma.ny of you will have heard­

sinall busines8eSwith 25 or fewer em- . of depression? . . ...: :.. . many of the men' and women in the. 

pI6yees.· . , '" Y." :.:--;; " So what we d.ecided to do was to scale. Senate. on their trips home andcer-' 


So I. guess with thatclearlyupder- back our desire and ol?l'hope for parity tainly many HouSe Members in theii' 

stood, one might ask, what does'it.do? for this very imPQr.tantpart -of the distriCts will have heard from the All1- . 


. Essentia.lly, this is a cOIl!pronitse to_~erica.npopulation and say..1et us get ance- for the Mentally m: thousands 

beiPn'dowii'the~:Pathof paritY,and non-started by eliminating the. hoax that and thousands of their memberS. I have 

discrimination for the mentally ill peO- ,exists in many cases where mentally ill already run into two Senators who met 

pIe in this countri who have health in~ people. think they have. coverage, .but their membership. at home. And some . 

surance. It does just two very fun": _. when you look at the fine print,the ag.;. .were joking, . I say to Senator 

damental thing's,.',. . , """gregate lifetime ~verage is sosmaIl as WELLSTONE, because they seem'to say 


The aggregate lifetime coverage on' compared to the coverage for other 111- your name right but they seem to say 

an Vnsurancepolicy anq theannUaI :"nesse8 that, in many. cases, it is a my'name wrong..So they say you have 


.payment limits, Mr. President, must be- ..,shock to those who have a family mem- . to support that "Dominichi",Wellstone 

the same for mental health Coverage as ber who. comes down with. manic de- bill. But that is all rightjuBt so long as 

for thephysicaJ. health'coveraire/:' :,.;'.\ .' pression or severe depresSion or sChizo- we all'-understand what it is. . ... 


.In simple 'terms,' if heretofore:you 'phreilia or one of the bij>olSJ,' illnesses... , So Mr. President, at this pOint I am: 

bought an insurance policy and'it cov,:, ··.So we; to make·i.t clear again, do not going to yIeld to Senator WELLSTONE. 

ered mental heil.lth, with whatever con- mandate tlie cop8.yIDents. If you .want But I am wondering if we could get a· 

ditions areattached-nC/rma.lly down . to differentiate by having different co- time agreement. to satisfy-we have a 

here well into' the policy .it would say payments for mentally III people and second-degree amendment being of­

the· aggregate .lifetime coverage .is the coverage you provide, that is your fered here. Before I· agree to a time 


.$50.000, and up here in the bolder print' priVilege, that will be negotiated. That agreement, I want to see it. So I yield
it might say the coveril.ge for every- . will. be there in big .companies·as they the floor... . 
body in this policy, not otherwise'pro- .work out howthey'ategoing to cover Mr. WELLSTONE addressed . the. 
vided for, is SI ritillion. So if Y,'ou getP.eopie: We do not mandate that pa,ritYCha1r. '. .. ''';'1''''' 
sick from c.ancer or a heart .condition .:to go ,doW].; ~t far. We.say just parity ... · ThePRESIDING OFFICER. The Seq~~., . 
or .tubercul08isor, God forb~d, any of. at. the top, parity for the.aggregateand"atorfrom Minnesota; '. ' .• ' . . .;\~'\'.\\, 
the serious 1llnesses, the Ufetime cgv- .\paritY for the aggregate annual. ,.'. 0' . Mr. WELLSTOli!'E. Mr. PreSident, J '~, 
erage is SI million under that policy. '..i. '. We are ~ta.rti~ down a path of at will be relatively brief because I know . , 

But· if you get schizophrenia when least .beginning to .understand that there are several other Senators who 

you are 16 or 18, which is.within the. there are indeed millions of.Amerlca.ns want to speak tOnight. Senator KEN­

age, between 17 and 32 or so, you might .• who have members of. their family with NEDY has spent many of his years asa . 

get that dread mental disease, this pol... ,these dread diseases. Believe. you me, Senator fighting on behalf of parity 

icy that I was just alluding to that is the stereotype of old as to hOW these and fairness for people struggling with 

out there now would say mental health happen, where they come from, are all mentallllness, and others. 

is covered, mental illness, but~i~ would' out the window. They did not come be- Mr. President, on April 18 of .this 

say for that one, you only get S50,OOO cause a mother mistreated a child..' year, 68 Senators voted for our amend": 

worth of aggregate lifetime'coverage~:, They did not get schizophrenia because ment. This was really an amendment 


This Domenici-Weilstone amendment somebody neglected them for 10 years.. that said we ought to end the discr1mi­

says that will not be legal anymore, for. These are very, very serious illnesses of nation. There ought to be full parity 

it says if you choose to write that poI~' .the bralli.SomedB,y we' will tie those for the treatment of mental illness in 

icy or if you choose to bUy covenige 'as down into very, very underStandable· our country. I think what the Senate 

a big company and you buy a S1 millt'on phySical. treatments with 'medicines' waS saying-'--68.Senators: which is real­

aggregate coverage for your employees and other tllings which' are already ly a Significant vote-was that for too' 

for their.1llnesses, then if you want to' making dram8.tic, dramatic progress -long the stigma of mental illness has 

cover them for mental illness, you have for this part of our population. . kept many in need from seeking help 

to cover them' lifetime for SI million· So we have a <;ha.nce .to just send a and for too long it has prevented pol­

also.' . . . . .. ' .' little ray of hopS 'to the millions of icyma.kers from prOviding the help; We 


And if the annual payment limit,' for American people, hundreds of thou- heard from a number of Senators who 

those are common also -you may have sands of families who have this kind of. spoke in very personal terms about 

a SI mill10n aggregate for your life- situation that heretofore yQur compa- their own families and their own expe­

time, but it may only cover S50,OOO ames, if they are insuring you and your riences--SenatorCONRAD,· Senator 

year as the annu8.I, or SlOO,OOO-it sa.ys family through your employment, if SIMPsON, and Senator DOMENICI. . 

that figure, too, for the annual limits they cover you for mental illneSs, then. Mr,' 'President, their testimony was 

baS to be the sa.m~ for the co:verage" It >wiUnot be trivial coverage, it w1l1 eloquent and powerful. But' in addition 
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I want, to point out tonight" that. there Just' risen. the hoPes would just :be.';i:D.einber,: 'afi1end,or a.coworker; .'who '., ", 
, ,are also very sound,policy reasons for dashed and people would end up,just ,has been touched by these tragic ill-.'~... ' 

8Upp?rt1ngthtsa:rriendment.I''w1llnot being devastated and,d1scouraged'·and nesses. '~<f";i,~': ".' . ::::-. '.',' ",:-..' " 

.,,'describ8 oUr amendment. Sena.tor Do- feell1ke it all was for naught. {.:., "E;,;,;Theflnanc1al ,burden of' ser!pus ill- ' 
',MENICI has. already done so. But I 'do We did not ma.k:e it on thelnsura.nce ..,ness can be ·crushing. whether the '1ll­
want colleagues tokno.w thri.t it is just reform bill; but this.is notJilst asym-, ness ·ismental or physical, whether 
an .incremental step forward; but a sig- bolic exercise tonight. We' arehopingsch1zophrenia~ heart disease, or cancer. , . · nificarit olie .. '. . ': '.' ,to get a huge vote' trom Republicans'. For the majority of Americans •. health_ 


What we are saying is, that when it and Democrats alike. I think .we have insurance provides protection against· 

,comes to: lifetime caps and aJinualthe support Cor 'this. Then weare hop-,the cost of treating heart diSease. can­
caPS. at least have parity there so that . ing ,that in conference committee this .'cer~ or other physical diseases, but,this. 
we do not have a situation .where there stayS in and. thtsbecomes the law' oC protection is she.mefully less available 
is a mill1on-dollar cap for sq,meonewho the land. It is not full parity. it is JuSt for mental,1llnesses, There is no dis­

,is struggling with Cancer or heart dis- incremental, but what a difl"e~nce it . Crimination in "insurance', coverage 
ease and then you find out that iC would make. What a difference it would against victims of heart disease or can- . 
someone is struggling with mental ill- . make for rri.mUies· that &rflstruggling-cer.but· the~ is vast discrimination 
ness all together it is a S40.ooocap or with mental Urness. Mr. President. against those a.ftlictedwith mental 1ll- . 
an annual cap of only $10.000. what a difference. it would make.' .;" '.. ,:ness. and l~is time for Congress to end. 

This amendmtmtwo.uld· really ,help I do not guess this is the most:tmpor-' it.; ..::"':,.:/:'::;:",,::,,::. ":. ','''';' "." "";":,:: .. '. 
many f'a.m1liesin our country' who tant ~eason, but what a difIerence.1t·;,EVery year, oneip flveAmericans is 
right now,glven the present arrange- would' make for all of thef'a.m1lies that 'a.ff11ctedby severe mental1llness~,Even 
ment.· which is an a.iTa.ngement of dis- now are speaking for themselves and, . ment;.al ,1llnesses that are less. severe in 
crimination and stigma. Just face eQD- talking. to'SenatOrs and talk1ngto.·thesenaq they,are not chronic or do 
nomic catastrophe. People Just go . Representatives. .:. "'..,."";:''!;,:.;;:,' '."not have, a clear biological basis'can be ' 

,bankrupt. People 'go under all too· ' I see Senator CONRAD•. and'I':'taJked' devastating·to . individuals an.d fa.m!~. 
often.- ,- .. ... ' . about what the Senator 8a.1d on the . lies. ,Transient. depression can lead to . 

· '. So. Mr. President. this amendment isOoor on Apri118: l'sa.ldI'woUldnever 'suicide. Mental health problems canre­
incremental. It is not full parity. but itforge.t those words. I see he is 'h~reto';sult in, div~rce, child abuse; job loss, 
would be an enonnous step forward. As . speak.·1 do not want to· cut·.intOthe . ta.Uure in school. delinquency. and sub-·. 

· I said. it is not just .the Personal sto- . time oC others. . ' ,':'." . :';":; ·stance abuse. The health costs oC treat- , 
.ries. Certainly I could talk about this However, I think it is onlY old dat8.ing severe mental illness is $2'1 bUlion a 

· tonight in very persoDaJ. terms. We and old Ideas that have kept us trom ·year•.The total, cost. of treating all 
have done that: already. But there are covering mental h6alth 'the sa.me way Dlental Ulness is $70 bUl10n a year... '. 
sound policy reasons. The MIT Sloan we cover other real Ulliesses; wheth~r ::; ", E~n these figures are far £r()m re­
School of'Mana.gementrepo~ in 1995 . they are acuteo~chronic. Congress.·necting the true cost O,fmentallllness 
that cl1n1cal depression cost8American should'pasS this. The Senate. should '~cause ,sUch illnesses. are often, inap­
business $28.8 billion in lost productiv- pass this amendment. We should pass it ;proprtately treated in ,the health care 

· ity and worker absenteeism. 'by a huge m8.rg1n.It'1s a necessa.'rY8.rid ,8YfJtem at a high cost with poor out­
. In addition. there are too many peo- 8.frordable step toward.ending thestig_· oomes. ,It is est1ma~d that adequate
pie in prison who should not be.There.ma and discr1m1riatiori. against Ameri- J;rea..tment . Cor mental illness would 
are too m8.ny children who could be cans suffering'from mental Ulness.. "". save 10.'~rcen~. ,Of'..overallmedical 

,doing well in school who do not do Let me repeat one· J;nore time: This .. costs. . ,. ,'" .,<'-,.';.'" ':' . . . : 
· well. There are too many families . vote tonight, the larger the ina.rg1ri the :.And these are only the direct costs. 


under tremendous strain that do not better w1ll be a riecesSa.ry and affOrd_:The,~direct costs of severe mental,1ll­

need to be under so much strain I able ~tePthat we· as Sena.tors have ness-l()s.t productivity•. d1sab1l1ty, and 


. . ', ." . ,premature death-exceed S40 bUlion a 
mean. in many ways we talk so much .taken toward ending the stigmao,~ dis- ,year. and the indirect Costs of all men-
about the importance of· suPWrting crimination, against Americans s1i1Jer- t8.lillnesses are far higher than that. 
families.. . .. .... ing .trom mental 1llness. Colleagues. . Mental illnesS is .treatable and often 
· ,If we could pass this amendm~mtto- Democrats and Republicans . alike. ,to ,cUrable. ADd treatments are beconl1ng 

.night with a huge vote, and. then work take that. ~tepIs no .small~~Il'lpli$h~, more...efIectiveevery year. In fact. 
hard. and get.the support in the, Hous&-., ment.". .... " '. '.' • ; . :: :' .. ' .. treatment Cor even very severe. mental 
and I think we will, Senator DoMENICI I yield the noor;'::·.·. '. 'disolders is.'. more efIectivethan 
.is right. so many famllle,s and so many Mr. KENNED~, Mr. Prestc;lent. I ask 'aDgioplastY. one of .the most common 

, people who. have struggled with this unanimous :' consent: ~t,' Sarah treatments for heart disease.," ',' . . 
'have been active. One of the things Vogelsberg, a fellow in .lDY'oft1ce•.1Ie....yet;'~1nsurarice ... discrimination 
·that has changed through, orga.n1Za- given the privUege'oC the floor. during, :Nai.nst· mental Ulness 18. rampant, de.. 
tions like the National AlUanceof the the consideration.of this amendJpent·,:.sp1te the fact that mental 1llness 'can 

· Mentally Dl and others is that people The PRESIDING OFFICER. Without .be as devastating as any physical ~_ 
no longer will accept the idea that be- objection. it is so ordered.· ,. . . 'nesS. despite the !&ct. that good mental 

, cause they have to struggle ,with men- Mr. KENNEDY.. Jrfr.: PreSident. few health care. can actually save money. 
tal illness the~ are somehow women or forms. of discrimination are crueler,.: despite the heavy burden that mental 
men of less worth or less substance or,.' more counterprod,uctive, and more '1llness places on millions Of Americans 
less dignity. People are speaking up for widespread than those iniUcted on the· and their ·faJnnies. Only about.11 per­
themselves.' .' ',mentally 1llandtheir ,CamIlies. I..a.Ck oC cent cif all employer-sponsored health 

I think if we get a really strong vote,' adequate insurance covera-g:e forthe.8e-:planS cover treatment of mental Ulness 
tonight-and I think we will-I thiilkverely mentally Ulis a',major factor, :!Io8irenerously as tr~atment'of other 1ll­

, you will see manY of thos~ families leading tohomelessness-~d ,hopeles&'- .. nesses, Two-thirds of such plans place 
working hard with Members Of the· ness. Dlness is a tragedy, fora.ny.~- .. dollarl1m1ts on outpatient· treatment. 
House and we will pass this. And we ny. Mental Ulness Is a triple tragedy .EIghty percent have more restrictive 
shoUld. Mr. PreSident. It would make . because the inevitable strain oC coping: hospit8.l coverage for mental illness, 
'an enormous difference. . with the Ulness is compounded by the" . '.Senator DOMENrCI, and' Senator 

· I said'to my colleague. Senator Do- unfair stigma. assOCiated with the Ul-:WELLSTONE offered a. landmark amend­
MENICI, and I have said to other friends ness and the lack or-adequate insur- .ment to end. tllis injustice. when the 
as well. that' the only: thing .t~at trou- ance coverage ,to make treatment af., Kassebaum-Kennedy health insurance 
bled me that evening-I will never for- fordable. '. ' '. " .......... " ,bUl' was considered by the Senate. 
get; I was very proud to be a 'part of Five million Americans suffer from'; Their full parity role made sense. .. 
this-was that at the very end the ex- 'serious mental illnesses every year.' Five States have already adopted 

! 
l 

pectations of all ofthe people that had Few Americans do not have a family compa.ra.ble laws. None has experienced 
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significant cost.increases as a result. ,If ',the mentally.. 111 and their, families de~J " whelming 
,it workS for MarYland,. Minnesota, serve,! ,Urge the Senate to adopt t!;U'S',Senate.. ', :>;,' "", 

Ma.1ne, RhOde, Island,; and New'Hamp:.' amendlnent;,', ,:',.. ,',' ,,', /,' ",Now, Mr. " this is a begiri':' , 
shire, it can'work for the rest ,of the : I join in paying tr:1buteto my two ,ning. ItiSan·1mi>ortant~e8i,nn1ng!.aild';." 
coUntrY." ,,;. ,·,!colleaguesand frtends .. Senator DoMEN- ,we oUght, to make the ·start.It is the " 
, Here is 'what the Governor; of 'New lCIand Senator WELtSTONE for their tif-right thing ,to, dO:" We ought to treat a, ' '. 

Hampshire said: " ' forts: They have fought long and ,hard, mental illness in the same way tba~w,e .:. ' 
,In the 2 years since I Signed tbisbUl; this, to make this amendInenta reality.' treat aphysica.l111ness.' ",' >,'" '. 

has proven ,to, be anaffocda.ble and effeotive ; ,Every' fainny that will ever have a " Mr., President, ,the last time I spoke 
' , 

,piece of legislation. ; . I urge YOqto pass '.loved one who will need mental health : on this matter before my colleagues, I 
similar health refonn legislation on the nAc c8.re.isin their debt. I also want to' talked 'about an experience I had when 
tionaJ !~veL, .' ,:': ",',,' mention 'TipPer Gore, 'the V1ce-Presi-, ,I was the assistant ,tax conUnissioner 

The,Q()vernor of Minnesota sa.1d:, ,; . dent's Wife, who has done ,so much, to. ,in the State of North Dakota.. We had,a 
Since the enaotment o! [our] law. there 'has ,increase,understanding of the need to receptiOnist who was struck by a men­

not been a Signifioant oost inorease .. '.. I en-' improve mental health coverage and tal '1llness: 1 recounted her~; I'don't ; 
oourage you, to support the, Domenlq-, bas worked ,so hard for mental health want, to take the time of my colleagues, 
Wellstone amendment., , ",' _",' ,p&r1ty. F.1nally, President Clinton's' tomght to repeat the specifiCS of that 

The Q()yernor of Maine said: " ',,_ '., _ untiring efforts iil this cause deserve matter, but I will ,simply say, that she. 
Our experience with serious mental 1llnes~ ,speCial commendation. '" was a young, vibrant woman, who one 

'has,indioated tll8,tproviding responsive'and ,.1' urge the Senate to adopt this day was healthy-perfectly healthy,ra- " _' 
supportive oovera.s:e upfront. ,:. If! n()tonly a.mendInenlf-and c,I 'urge,' the Sena~ diantly healthy-andthe, next day she 
the proper publ1c policY~ but also lias pos1-..conferees to, hold, fiJjn ',this time; So ,thought the pictures on the wallS were 
tive e,conomic)mpact. wi~, ver.Y;/,)itt;le.that the House extremists will fail and talking to het. Her life was b&dly dam­

,upfront costa !orour State." ":," :,,:.,'i:;.:",:~: ' "thlit this,lcing o:verdue measUre wiilgo,' aged. In faet. she ulti~tely tried to 
, The Domenici-Wellstone,aIIlendInent" ,to the President for signature. take her own life: ,'" ,.. , " 
as bas,been pointedout, was approved " This a.mendInent bas a. special inean-, Mr. Presldimt• .1t was:ln dealingwi~, 
by the ,Senate by an· overw~Ellm1ng 68- ingf~r IPeand iny-1amUy. In 1963, the' that case that 1; leariled that, ,in this 
30, bipartisan vote. PresidentB111 Clin" first PresidentiSJ. message' on mental, country, insUrance policies frequently 
ton urged that it be enacted intq law. illness in history was sent to the Con-discr1m1nate against those with mental 
,Unfortunately, ,it was dropped 1.il the,' ,gresS, by President ~ennedy: This mes- illness. And!; is avery serious ma:tter. 
House-Senate" conference because.' of sage'resulted in tlie passage of the first, this mattei-of discriIninati6n, because ',' 
the opposition of our HO,use ,Rep'u!,l1C8J.l' program to establish community men- , if you are so ~ortrinate as to have a 
conferees., ;: , '", ',;' ': ,": ",,' tal health centers and provide commu- loved one or a camqy member or, GO'd 

, "Now on this bill we have, another nity-ba.sed services for the mentally 111. forbid;, you yourSelf are stricken, you 
, chance to do the right t~. The pend- And.1 8.m:proud .that, as chairman' of will quickly find out that the'coverage 
ing' amendment is a· compromise-:-a . the ,Committee on Labor and Human in most ,policies isdramatica.lly dif­

. worth,while dQwnpaymenton this basic ResOurces, .,' I had the oppartunity ., to ferent fora mentallllness than a phys': 
issue.. Under the amendment., .the.an~ send to the full Senate President Clln- lcallllness. , .. ,'., ., 
nual dollar limit and Ufetime dollar ton's Health Security Program.provid- . For example, annual caps, typically.· 
limit for m~ntal healthservices.•cov,,:, lrig for full parity,and Comprehensive for, mental, illness are $10.000 a year., 
ered. by insurance .could not .~ less. coverage of mental health services for For physical1llntiss,they are $100,000 or 
than the I1mi~ set for otherheal,th every American. 1 believe the day will $250,000 a year, which is a dramatic dlf­
services. ,., '. . ' ' , ," ' ",. ' yet come when we win' enact a program ference. Believe me, if you are part of 

The ,amendment does not address that assures, the basic human right, to. a famJlythat has this awful thing hap­
many other special limits ,often im-:- 'health care for every American, what- pen to you, and you are up against 
,posed on mental health services, ,s.uch ever their Wealth-and. whatever their those kinds of limits, you will find out 
as higher copayments, limits on out- illness."" ,,' very, quickly that this can dram your 

.	patient, visits!,()r limits, on,· hOSpital 'Mr;· 'President,. this .Senate owes a, family'S finances. This can be devastat- ' 
days. Like the original amendment, It, great sense.of·appreoiatlon to our two lng, not only in ,terms of the personal 
does not limit in' any .way legitimate colleagues for ,fighting for this modest tragedy. bu't in terms of the finanCial 
cost containment steps to'assur,etha.jb~tenormOUS1Y Significant and most tragedy that fonows, as well. , 
ca.reisnecessarya.ndeffective•. ""r,,,:unporta.J)tprogram.'I,hope it will be'Mr.President, this is a modest pro-

The cost of this amendment Is mini- carried by an overwhelming margin:" posal. According, to ,CBO, on . average, . 
mal. At, most• .1tmay lead to a rise, of Mr. CONRAD addressed the Chali., this would increase health insurance· 
four-tenthS of 1 peroent in ,health in-· Tliep!lESID~G OJi'FICER. The Sen-' premiums by .16 percent, not 16 '})Eir­
surance premiums, according" ,to ,tile. ator from North Dakota is recognized. cent, not 1.6 percent, but .16 percent.
Congressiorial Budget, Office., ,Other.,. Mr., CONRAD. Mr. President, I want . Mr. President. this Is the right thing 
analyses estimate the 'costsm8.y even to . join my ,colleague, . Senator ,KEN~ to do. We ought to take this step. I 
be lower. And none of these cost. es.,i-· NEDY, ili 'coinmeIJding Senator DoMEN- hOpe my colleagues will join In on a bi­
mates take into ,account. the savings. ICI .and Senator WELLSTONE for offering partisan basis In passing the Domenici­
that better,mental health, ..ca.re . will this amendment; Wellstone amendInent. I thank the 
provide. . ", ", The'Senate has concerned itself with. Chair and yield the floor: 

Opponents contend this proPosal Is this issue several times in the past. Mr. SIMPSON. Mr. President" I am 
an unjustified interference witI':: the. Previously, 'when Senato.r DOMENlCI very proud to be a cosponsor of the Do­
rights of employers. We heard the'same .. and . Senator. WELLSTONE offered this. menici-Wellstone amendInent, which 
objections to the' min1mum wage;, to' amendment-a much broader amend- provides for just a small measure of 
laws outlawing racial discrimination in mentthan thison~we got 68 votes on mental health Hpa.r1ty." I am also a co­
employment, to the Americans,With the fioor' of the U.S. Senate: 'In the rec- sponsor of the freestandingb1ll, S. 2031~ 
Disab1l1tles Act,and to, child la.bor onc1l1ation b1ll,lhadthis passed in the the Mental Health Parity Act of 1996,. 
laws. The opponents were wrong then, ',Finance Committee, and it passed on which was introduced' .on' 'Auliust 2. I 
and they are wrong now: , , ., .. , .. ,' the ,floor of the Senate' on reconc1l1" ' am-andwm remain-deeply commit­
,Americans with, mental illnesses and ation~ So .. the Senate bas considered a ted to this cause. I sincerely believe 


their families deserve a.'simple JUStice much broader version of mental health that 'the manner in which we address 

, from employers, from the health instir- parity th8.n we are considering tonight. this singular Issue will speak volumes 

ance IndUstry, and from the.ir Q()vern~ This only,relates to parity on lifetime about the'true nature .of the 104th Con­
ment. This Is the Congress that can and annual caps for mental illness. It is gress.; , .', '... , 

begin to show the common Sense, the a small', part of. theparlty prOvision I want to emphasiz~ as clearly as I 

compassio~. and the basic fairness that that previously passed With an over- can that this amendment does not ask ' 
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for, anything ,grand'orfar reach1ni'; , ' ()fthe'q'It1zenS, ' 

would merely require ',health, plans'to" BUtter from'the8e:1nflnn1tlea'sufIer, 

provide parity wlth,respect ,to llfetlme,imendoi:I1J coDSeCiuenc~beC&~,of~tl:,tl)'at"::consWriers ,can:," '....~~;,;=~~ 

caps and annual. paYment 11m1ts.:In:,"'1ack 9f"insuranoe'-coveni.ge ,in; that .,.',that' onoioe the:m8elves~ If v 
other words. if an existirig health plan'area.'I'think he 'has 'done'anexcellent'dfmy, the, consuilier, the 
has a lifetime ca.p or an ,annual l1in1t,JOb in artloul&t1ilg:the ,dimcUltiesvf.&.'ch8.se. ~he'coverag'e 'that 'prefer,' 
on what it will spend for medical or ited upon their fanillies, notoilly'b&-:you Will w&ntto vote ,,'agalti8tthe 
surgical services,' that plan must' either Cause of 'the illiless, but because ofthe,',amendinent~'::,,:,;,::: ",:' :" ,',,',-;,;:,,) '" {,', '~"":;" 
include services for ment8.J.' tllness in 'nuances in the insUranoe polloies. ',:<",:.,, <"'Mr~ President, 'I "think,:underly1ilg ," 
that total or have a separate ceiling for' ,Why ,would,'one rise to voice oon-this 18a:'1eryimportant ,principle., ' 
mental 11lnesses that is ~o 'more re- oerna?'1t18 s1mplyth1s, Mr. President. ,Should'we force people to:buy coverage 
strictive than the, ce111ng for medical As this body',requires ooverage, orln",they do not want ,to, buy? ,There are ': 
and surgioal services. ,', ' this case sets 11m1tatiOIlS, fixes 11m1ta-', good argumentS on both'sides; inoiden-' 
, This, very limited propOsal 'would' tions, what we also do is not' only help tally. I will oertairuy concede thil.t. 1 
apply only in these two areas-for I1fe-, people out who! are on, the:: receiving ,w111ooncede that the Case the distin-: 

, time caps and for annual payment llm- end, but we establlsh the, precedent' 'guished ,'Senator from New Mexico 
its. It would not require "parity" for that it is for the Government'to'decide ,brings for his ameridmentis one of the' 
,copayments or deductlbles or any other, ,what ,kind 'of coverage you puichase, , 'most, heart-rending a.nd 'eloquent pres­
aspects of health coverage, __ ,,' '':''''not the,person who is paying,for it. 'O:~',,:'entations I ,have ever-11stened to. "',, 
, 'Considering, that the Senate has 'pre.;. "-Mri President,letus be very'spec1tlc. ';,:i'So, J\1r.President, I'&lso :bel1eye it 18. __ " ;, 

'viously voted-on April 18, by a margin If, this am~ndment passes;,eonsumers 'lmportant in this land ot freedom to re- " 
of 68 to 3O-for an amendment'that· will be denied, the right'to"pick,the .t8.in freedom ot ohoioe for conSumers. ' 
would have required &: much' :moretermsof oOVera8'e;or, negotiate 'the, ,'Thus;'Ioffer my.amendment. here on. 
sweeping version of .mental h~th" terms ofcoV:erage they,wtsh.w1th an in-~e floor..' " ',,',;";\;';:," ,:-:;:';: ," 
"parity," it ,surely seelPS tome ~t' suri!.nce company. We wtllhave h8.dthe ,',;,c,Mr. DOMENIC:J., Mr~ Presldenk'I do, 
the pending amendment-which is so ,Government inake' that, 'decision :'and .. :not)tllowlf.there:.,a.re" any' 'other Sen- . 
very l1riifted in scope--shouldpass by :not the consumers.'Now;~I'putittoa~r8whowant 'w'speak inbe~f .ot, 
an even larger vote. 1 would look' for- ,Senators that U:Js, important 'tor'c'on-. :the Domenici-Wellstone; etal., amend-, 
ward to that. ' ",;:r', sumers,to ,have' ohoices. "1' must SaY "ment:' I.', urideriitand', the .Chair: :would 

But those of'us· who have been bi- . that I'think it 18 commendable that:::Uketo'speakd;wllIpersonally relieve 
volved in thlscausehave learned not the Senatora'underly1ng amendment 'h1m'shortlysohe'(jan sPe&k. :'But let 
to. take a'thing for granted. Even if we doea not mandate the mentaL health,:ine.'make.a comment.a.bout the Brown 
are to win this vote, we know that we ooverage. It stfllieaves'that oPen. I:do-'amendment; &iter which 1 wiUmove too. 
Wfll confront, myriad ,further road- hea.t'-llJldI- think he and others have,';table lt once Senators' who want,. to ' 
blocks as this measUre 'works its wa,yacknowledged' itr-tbat it may, have a speak ,have had anopportuntty:1;o dQ" , 
though the legislative' process in the tendency to."have , peopledrop<mental "80~::,,'-::":':'.",;-: ',,',.:e; '::'" ""c. >,:.. "" " 
remaining weeks of this session.. ',Y,,' .health ooverage'from their po11o[es, if.'" Let me 'just make a.'ca.se here~ Fellaw 

I st111 have a bit of a hollow feeling this pa;SBeS in its present form. > '''''-''''', ,Senators,we just passed a Kassebaum­
about our failure to inolude this rea- ' . What we do 1fwepass this'is s8.y that'Kennedyhealth: reform'bUl. 'What did 
'sonable compromise 'in ,the health .In_ oonsumersare no .longer" allow~ to we Say inlt wlthreferellce to preexist ­
SUrMce reformb1l1. In a b111 that was make a'ohoice as to the 11m1tationson .ingcond1t1ons?We said insurance com­
so packed full of "mandates'.'-which is the mental healtlLcoverage that' they parnes can no loDger,deny coverage be­
exactly what the health insurance bill purchase. What we, are say1ngis,you caUSe of preexisting conditlons. We 

. conSisted of-somehow this mental, are going. to have to buy'ai>ol1cythat',could have had a distinguished Senator 
health proVision was singled out as 'will cOnform ,with· ,these guidelines,' ilke the Senator fromColo~~d he 
some' terrible mandate ,that wOuld. even, though you 'don't want to. Now, ' 18 distingUiShed.,....oome to the floor and 
"cost too muoh.'", , ' .. " Mr. President; I believe that consumers 'say, '''But' we oUght 'to have the con-

As much as, I don't want to beUeveoughtto retain' that choice.IWUeve it sUmers retain' the righ,t to choose~" So 
this, my gut instincts tell me that this ,. 18 fair to require people to offer oov- 'weoould' offer an amimdinent here that 
outcome most surely had something to erage, with: the 'commenSUrate costs :would bve, said it. But we ne,edto pro­
do with' dlser1mination· against the ,that it may hivolve;butTdon'tthink tect the consumers' choice. '" 
mentally 111. This Congress should not .it is appropriate f9r us to take that de- , " So weare saying you have to. do this; 
make this mistake ,a seoond time,. I 'c18ion away from consumers, Thus, Mr. ,'you have to cover the preexisting con- , 
urge my colleagues to, support the 'President.Ido rise-with an amendment:ditlons,but the'consumer, ought to 
'pend.1ng amendment., ' ,. ,::,'. that 1 think clarities the,18sue; '" • have the clioice, ,and he ought to be 

Mr. BROWN addressed the Chair. . '. , AMENDMENT NO; 519fi TO AMENDMENT. NO. S1.H ,able to opt out. You: see what that did. 
The PRESIDING, OFFICER. The Sen- : ':Mr. BROWN~-Mi-. President;' 1 Send an':NobOdydared do it--.:.noteven my dis­

ator from Colorildo is recognized. '·'amendment to the' deSk'and'ask for itsttngulsbedfrlend from Colonido-:...be-
Mr. BROWN. Mr. President, ,I rise immediate consideration.·' .. , '·cause that produced what we all call, 

with a heavy heart to address thissul)..'The PRESIDING OFFICER; Theoherry picking. It pernuts People to 
ject: I say heavy ,heart because. no one clerk will report; . . '.', . ,,' '~offer coverage at the' lowest possible 
could fan ,to be moved by the very elo- . " The legislative,clerk read as foHows:' ratedenytng coverage to many, many 
quent statements that the' ,distln-,The Sena.tor from Colorado' (Mr,BsoWNJ . people and leaving those to somebody
guished Senator Crom, New Mexico has "proposes a.n amendment numbered 5195, to else. .' "." .. " :' ,. , 
made on this, floor 'concern1ngthis amendmentNo,511H. ,,:,.' ,,', .., ',' 'I-Oitedhereonthefloorwherecherry
problem, both now arid in the paSt. He ,,' ~t thea.pproprtate' .PWle In. the amend· picking came from. I thought it came 

'has b h to Ii ht h 'bl ha ment, Insert the following::' • "," 'fr h "h"roug t gte, pro em t t. .'. 'Notwithstanding the provisiOns. of this : om t e baske~bal1 player w ere,when 
I think, affects many Americans and title, consumers shall retain the freedoms to ,the ,fellow didn twant to' get into the 
has focused our attention on a verydif·chooae a sToup health plan with coverage' game of getting rebounds, he stood out 
flcult aspect of the current health care limitations of their choice. even If such cov-, on the side over. there and let the other 
policy. '. . ,'.',. ,'·erage l1mitationS for mental health Services ,people do all the work. And he would 

On the ma.jor tenet that 'suggests 'are Inconsistent with ,section 2 of this title. run down. andthey'thro'w him the ball. 
that there are differences in coverage Mr; .BROWN. Mr. President.,· the arid he woUld get ,to cherry pick the 
in this area, I must say, the Senator.1s amendment· is verY simple and it Is basket. . ' . ' , , 
exactly right. That certainly conforms very direct. It simply retains the mat- , ' What. the' Senator' is doing here in 
with my understanding. There are dif· ter of ohoice in the consumer. If. you' this amendment, which sounds great, is , 
feJ;'8nces in coverage with regard to think the consumer ought to be able to he is taking a proviSion that weare of­
mental health. He has eloquently put purchase the protection that they fer!ng that sayS .simply th~ follovviilg; 
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, .,;. willoffet ..'pollcles withoUt.co,renl.2'e 
'. "'mental health>I'8aswrie . 

toda.y;:tt. will 'exist '. .... . ., : 
~. . exista..yea.rft'omnow.1f ; 8.ri;eqwillty,h1~ .. ' . . •...•. 

': law. Compa.Ii.1es will· offer move awaY ft'om reaJlty>of our 'current. ',. 
rio mentalhe&lth coverage, and tha~ill,:the·.. . this:,,' ..:./>;·;:.,stri1cture,a~d ra.tses.an 1sSue'thaf;'I;,:, 
ava.1lable.for . those. consumer&.who;:C'So:this,isthe opPosite of the perfect;:;::.. lla.ve·ra.1sed before,and.will' ra.1ae a.g8.1n:', 
want to choose that. But.lt· will8.J.so ;'ingamendriierit.Tliis'alnendment gUts" and &.:gain: andagl!o!P as we de8J. w1th' , 
offer mental health coverage. All .we' ,this'leiislation: l·hoPeth8.tit will be the health care circumsta.Dce.'., ,; :,.: . 

, a:re,:sayingis. if you choose·to otfer,c: defe&tedresound1ugly;· ;..:, I.'. . ..•... He us~ .in his amendment the .word 

., .... 

, .thatcoverage, then you must offer two . Mr. BROWl.'la.ddressed theCh8.1r.. ."consumers." The fact·isthat .consum..; . 

thtn8'&--only two things:.cThe a.nnual.:ThePRESIDINGOFFICER (Mr:Do" ers do not buy health insurance. Ind1­
amount to be :Pa.td fOr the1llness and . ¥ENICO.The senator from.Coloi'ado. ,vidual consumers do not buy health in­

treatment must.be the sa.rrie for phys-., Mr.. BROWN..Mr.. President, if I. sUra.fice except in very rare ca.ses.·Com-,. 

ica.l as for severe or inents.l1llnesS. you;could,:·I·would Uk~ to addI:ess the com~ .pa.n.tes·bjJyhealth InsUrance;'.,EmplOY~?·; . 

C&n'thave. two d1fl'erent annuil'Pa.j';'i. ments;of.thetwb;prevtous.sliea.kel'lLi>', ers bujhea.lth iDsura.nCe~ :<:./:~~f'J',( ,;';~~!('~;V.~ 

ments.;.As'to"the lifet1me&.ggrega.t8;c:<Withall ~spect. to ~ goodft'iend . Inmy.ytew, that is one of,the nla.in~i:.';';·. 


" .. ,'.

coverage,you'c&nDot .. h8.ve, two .d1f..;: .f.rom>,Mimle~ota;Jet me suggest tha.t .things .that .iswrong W1~h ,ourhealth,,·<:,: '. 
ferent ones; if you cover mental health; 'J;he: vote ..we just h84. at least . .in my care system, that ind1vidlia.l consumers i. 

So, in ,a sense; .I say to my fellow.' view,.1s not qutte the same.~ he 1m- are not allowed choice. 'Weare forced"" - . 
Senators, . this choice is .a.lre8.dyp.rO.;plied..,~ThereC/Ord,vote we just had was ,to t8.ke whatever our employers decide~": ..' 

'. vided for' because . insurance comPa.ntes . {on . tlie .Frist·a.menmnent 1;J1&t perfected to ohoose on,oUr behalf. .... ...:.:,:., ,;::;~\:'T'i;<' 

are going to proVide .ainplechot<:e; .the ,'Br'ad!ey:amendment.I:voted'. for' . Ih8.ve~S&1d onthi~noor,before'! ·had;' . 

They are going to Siy. we are riot cover- ' .thatbeCl;l.use'1t:d1d1mprovethe. Br8.d- ..aibetter.health care .plah before I came" .,' 

iligmental'health,:Wouldyou .like '.'to ley amendment. ,,J-.cert&1nly. would con-·tothe.Senate ·than· I have now. Why? 

buy"that kind of'policy?Wea.re: o~,fesstOthe . Seri&torwith regard to the Beca.use .the employer· for whom :I 

sa.y1ng if they choose 'to cover mental·underlytng.Bra.dleyamendment that worked d1dll. .better job ft'om my point 

health.that these two ch8.ractertstica.there a.i:'esign1f1c&il.t simUa.rities. and I of view than the U.S. Government'does 


. qualities. must be present."';',,~~;:,:,},::/ ·.th1n~.'he. makes '.8,' valid·' point there. in choosingpla.ns.)f I were an.ind1vid-. 
If the . Senator chooseS to.· say, . for One ,d1fIerence, I might point out. is ua.l consumer buying health care the': 

those compa.n1es th8.tehoOsetO.wi1tethe· coat.d1fferent1a.l for that very mod- way I buy an automobile, I would have, . 
insura.nc~pol1ciestlui.t have· mentaJ8ststeP.f1rst,'I mlghtsay: ,which .1schosen. to.brmg that health care .pl&il..c' . 
health and, therefore; have thiskind·of.. someth1D.g,·that.I hope would be in all with me when I came trom one em-> . 
coverage. people ought to be able, to . policieS" . which ,.is. dra.m&ticaJly· d1f- ployer to the other employer. Butba-.· 

· . say. "I opt out of a pOrtIon of it." Tben. ferent., than. what I believe the cos~ Im- cause .of the ·Wa.Yourhealth' care sys,;:
I submit we are right back where we pact .with regard to the mental health tem is structured. weare not allowed 

. stS.rted where we do not ha;ve coverage COver8.ge is.·, .,; •. 0,;". .' .' . ", to do. that. We, as ind1vidu81consum-. 
, for the meritally ill beCause people who" Second. Mr. Presldimt,with regard to erst are not, allowed to make those 

do.nothave'8.ny problems w1ll·optoutthestatement pfthed1st1ngu1shed Sen- kinds of choices. 80 let us. understand . 
'. ,of it. and there will not becaverage : ator1i"om . New l'tiexico with regard.to that when, the Senator1i"omColorado 
.. under even those cases where policieshls point in regard to choice being still talks.about consumers making choices, . 

have it· expreSsly beca.use the deciSion . present, .1f, his . amendment passes•. r he is using the -la.ngu8,ge of the ~ket- . 

,has ·been.made-:-because· the 'decision ,think that is' a valid point if either place that simply ddes.not apply, in' 

. has been made--to Include 1L'"·: : c:~;choice ·isret&1ned.Unfortunately, the health care.. ' .' . ..' '. :..... '.• '::/ <,' 


.ao ,ft'om my standpoint.:I will ver.v choice, ,thoug. h.: as·to.'whether or not •• Weba.d a long battle on.t.hi~ floor'for . 
soon Jllove totable this. I sa.y to evert.: you ,have any mental coverage, if you n:umY' weeks over the id~a of allowing .. 

. one that I think. if it were adopted and do . not want'tO gO. With the higher'fud1V1duals to set ·up Sa.vings acC01,Ul~' . 
.. 'inlplemented l1teraJiy. I believe .we will ItiIitt; you have to drop all coverage, ft'om which they could purchase health. . . 

have done away with the kind of cov.:. 'this amendment would'ma.ke it clear serviCes. We finally had a; compromise' 

erage we' seek to provide within the . that 'you reta.1n the choice a.S to t.he saying that wewQuld only allow 750,000 . 

confines of a policy ·that· the offset . level of coverage. I think that Is the people to do that. If we cannot find a '. 

chooseS:-Covera,ge for mental illnesS~:;.~crux·oUt;. '. ,;,..; , . more' dramatic statement. th8.n ..t.hat··". ' 


. I yield the floor;' ". "":.:../c,,;... "" Why is· that. significant? It may be fact :that undei'l1es that. consumers. 

'Mr.·.WELLSTONEc addressed' the possible to·a.rforp. 10,000 dollars' worth 'that Is.ind1vidtia.ls, are not8.llowed to 

~.; . . ''" ":. .' of coverage, or 100,000 dollars' worth of make these kinds. of deCisions.. then I'. 

, The PRESIDING OFFICER.The-Sen~ 'coverage,or 1 million dollars'· worth of do notlrno.w where wewotiJ.d, find a . 

ator from Minnesota. ..-';:."';c, .,. 'coverage. But ·itma.ynot·be possible to more drama.tlc statement. . . ' . 


Mr. WELLSTONE ..Very briefly,I sa.y"pay for $10 millIon of coverage. Does I would l1kein comtng.C:::oDgresses to 
openly that I could go through in a ' that 'mean, if you ca.n't go· with the restructure the system around med1c8.1. 
kind of 10gtc8.l way 8J1of the speclficalitgherlevel~ that:youare not allowed savings a.Ccounts and aroundconsunier 
of It,But I believe the amendment of to have any: choice at 8.11? Unless the choic.e. I think tha.t is the ultimate ~ 

· rriy gOO.d ft'iend ft'om Colorado gU1;&this Brown amendment. pa.sses. the second- lutlon. and if we get to that point, then' 
amendment in the second degree. I ·degree ,amendment, th8.t .isexa.ctly· I think we can consider the amendment' 
thirik what. he most objects ,to is. the what, itmea.ns.' If the BroWn amend- of the. Senator . from Coiorado.. But 
idea of,any kind of standard. We'just.'merit pasSes. it means that you are al- when we' are;' s.tuck w.1th the cir-,:.' 
voted on a standard. That is what we . lowed, to h8.vechoices as to thecov-cumsta.nce we ~ stuck, with' now 
justd1d. That is the vote we just took•. erli.ge·levelsyoumay Wish for mental where decisions are made by somebody
It W&S.98 .votes where we said, "Look•.. health;.. ......... other than individuals • .I think the·, 
when It comes to the .whole issue:of the ;:It seems :to me that Is fundamentally' &nlendInent of the Senator from New 

· mother-child; we want to make sure'a'Question' of. choicea.nd an important Mexico is an appropriate one. and t In­
·there is at least' a 48-hour period of .pa.rtof it. And it is·vital·for our con- tend to oppos~. ,the ·second-degree 
~e.".That is what we just d1d. We t:.resumers toret&1n that option.. . 
now saying in. avery incremental 'way , I.yield"th~floor.:o-'...... 'C.;,.. 

,amendment and' support the amend­
ment of the Senator from New Mexico. 

. . . 
; .. 
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Mr. BROWN. W11l the Senator yield . Mr. BENNETr;irhat isrigbt. An em- tlI.endoit. but do not make, people buy 

for a question? 	 .ployerwbo does not have a cafeteria ;it if they do not want it.- "', . 
Mr. BENNETT. I woulCl be, bappy to plan would not face that option. But, if· :,1 would like. to remind' my col-

yield for a question.' '., -. , " ' " bypa.ssage otthis we encourage em- Je&.guea--:.none .ot wbom are havlngd1f­
" ,Mr. BROWN. It Is my understanding. ployers to move.to a l25(c)plan, a cafe-.ficulty buying bealth insurance-that 

the Senator bas favored letting em- teria. plari. I· think that is all to the even thougb this ma.y sound great from 
· ployersgIve employees cbolces. Would good., My underlying point is tbat tbe our point of view, the problem With pri ­
I be fair and accurate in saying that. it. consumer does not make these cboices"vate bealtb insurance is young,working 
the. DoMENICI amendment passes, it whicb I think' is Wrong and needs to be couples are having trouble payiIlg. for 
would p~cludeemployers. offeIing, ·changed at 8Omepolntwben we. re- the bealtb InBurance they have. And. 
making available to their employees a'. structure our bealth care system. ..' ". ··to the extent that this b11l drives·up
cboice as -to tbe various levelsot men- Mr. BROWN.. It the Senator.. would . the cost of birlng people. it w11l cost 
tal bealth coverage if tbeydIffer? . perinit me anotber. . .... .. . .' people their jobs, it will force compa.-

Mr. BENNET!'; It is my understand- Mr. BENNETT. SUrely. . .,.rues wbo cannot afford toprovldethis 
ing-; in response to tbe Senator's <iues.:. Mr. BROWN.·It IS.tb1sSenator's view benefittoellm1nate all mental he8.1th 

'. tion; that· an .employer would 'not be that 'the:option that. the Senator just coverage;. and it will force ,working 
". precluded from offering wbatever be described for the employer about the·. families to do without, because every 

· wanted. From my own experiE1nce as an cafeteria plan; which I think 18 an 1m~ . penny ~t goes towardS bealtb iDsUr':' 
employer, let me describe to the Sen- 'Portant option, is tbe option that, aDcecomes rigbt out ottbe. pocket of 
ator what we offered to our employees. oUght to be preserved for other con-.' ,the worker.. Every' economic study. 

· Unde.r tbe cafeteria plan propo,sal,.we' sumers wbo do not tIt in tbe small em~ done': including studies by the admlnJs-, 

·:sa.y·to our employees that webave x, ployer option~ , ·i,:·.·..._.,.' !;ration, count fringe benefits as part of. 


number of benefit dollars. You.tell us ..Mr. BENNETT. I agree with the Sen- the wage package. What we are doib.g 

, how you want us to. spend them on ator but I do.not .think this legislation to' young coupleswbo are trying to 

your behalt. And under a.cafeteriaplan, 18 the'place inwhich.to do it. . make. ends meet, wbo want bealth in­
approach-a 125(c) plan. I think itIs de- .~ Mr~ .GRAMM: addressed the Chai.r. 'surance in case Jo~ !a.lls down the 


. / 	 scribed In tbe Tax Code-an employer .'.' The PRESIDING OFFICER (Mr•.BEN- steps; is saying th8.t you are gomg to 
could say, bere Is a mental be¥th care'. NETT). The SenatOr from Te~; . '; . . . have to pay. for this extensive mental 
plan of x amount of coverage. Rere Is. a.. ·Mr. GRAMM. ·Mr. President,whatwe tiiea.tth coverage wbetheryou want It or 

·mental bealth care plan of y. amount or have before .. us: Is. a,very bad' amend- ,not~ .This amendment says' that Con": 
coverage. Here Is. a mental bealth care . inent with ,very good intentiOns. What. grass suppOsedly knows what Is better 
plan of z amount of coverage. Andbere this ame~dment in '!Issenoe is sa.y1ng is for you than you yourself do-:-it as­
18 a pbysical bealtb care. plan of x that we in the Senate kno~ better than sumes thatCongresa is capable of mak­
amount of coverage, anll you get, to .employers and workers· wbat kind. ofing better decisions.. ,;" ..• ,'.,,:,:., ... , . 
pick. '. ..'. '" . . ..,~ bealth insurance coverage they need.. ' ':1 totally and absolutely reject' this... The employee . under .t~ose clr-·',.This amendIneJ'lt.overridesthe deci':'Weadopted aD. amendment similar to 

·cumstances could say, "1 want $10.000 . 810n making ortho~ workerS wbo are .·this, bu~ we adoptedlt when the major- . 
. of coverage. in mental health .care aff~ted by this amendment, and a very '1tY leader, Senator Dole. made it clear 
, under this plan, and as a second optton, large portion of the population of thetb&t we were never ..golng to see it 
I want a plan that ~ $1 million :wort~· country'w11l be affectEKL . '/";'>,emerri1'l'om conference-yet we ended 
of pbyslcal coverage../ ,.... '.' ···"We a.x:e going to say: .to them that we '. up 1.n cOnference with serious negotia­
. Yes, I get, in effect; the sametb1ng . know .. better. Yo.u,may:think tbat.you<t1ons about realb:domg this; . '" = . 

.. the .Senator ,Is talking about,. but I want diftarent.11m1t8 fOl'tradlt1onal:;~L . frankly, . think it. is' outrageous 
•: have: to buy two plans to dl? it and. PhYsiC8.l h8aIth lrisurancathan .mentalthat,oD an appropriations b1l1~ we are 

there is nothing in the current law or . health' coverage. but we. know'better getting ready to mandatethatworklng:
•.nothing . in . tbe Domeruci-Wellstone. than you and are going to make you .' peopleand.businesse.s provide a benefit, 

. .- ameJld:q:lent that would preve~t an em:. buy the coverage with increased men- .:whether they want it or not; that they 
. " ployer from offering that kind .Qf cil,' . tal. bealth llm1ts.The incredible para-> ,pay. fortt; whether t;bey want it. or not: 

cumstance. ..'.'..... dox is that the: only. way you can es- and, w~ are doing' exactly what the 
.,:Mr: BROWN. To follow up, If I may, .'eape'tliis is to. drop mental :heal,th cov-•... Anierica.npeople. are .contlnuallyout­

my ~derstandIng of the reading of ~e., erage iLltogether.' '<;:c ... ,...;•.,« ,:"'.:": :"r8.ged about: injectlng''-our value judg": 
, Dom~nJclamendment is that he does • .<Tb1Sis: an;un.t\mded .mandate. It we. ;nents' over theirs. Weare saying that 
.' exempt. from these llm1tatlons res~c-.·: had . a . proi;los8.l;,,-betOreus ton1ght. to .·we· know better· tiiiD·.yOU bow...:.:.that 
tions to smallemployers:'l'hat. -I ..". .... vid .th18 b tIt I' . thi . ded tal 

.. ' 	 . think. Is a' commendable aspect ot his ra.1ss .taxes .toP;l'o e.. ene . 'YOu'reallyneed,.,sexpan.men .. 
amendment. But I do not see ail ,doubt It wO)1ldget 3O,votes. But whathe~th coverage,even if. you do not. 
amendment that provldesthe. exemp:' ..we hav~' is, a. proJK)saltorught where ;:wan~Jt;and even if you. can not. afford 

.' j 't' talk d' UBi"'" Bro"""-r·· "Co'·..,.......... · know-it-all . ·it '.. ,,,.. ', ......... ,,- .'-"'.' ....... -i:·_· .
tion·that the:. Senator ns, e:·· .. · ......... ,"'. -.~ .' ... ,." ..• .-.v·,.,".·, .. ;·, . . " .' 

.' "'A_' t'te' (,fit th' . ·I;COngreSS;:,'pertect--1m,Jigh.t : CO,ngress. 1,SrThe point is. mental heaJth care may
,.about. ~ a ma r 0., .ac.e way.;.......in"" to}':'a..y, that:.8ven< if: you are.a·' be a wonderfUl thing•. Itwe could. sna.p 


read tbe amendmenlr-and perhaps the. ...,... .... ~ '-. ...... " . b'!"'.'" .', ha ,'. b ..I... in
Senator will want to clarify it or set, young: worker: and are having .trou e .our, flJ'lgers and ve. every 0"", . 
me straight on ilr-the wa.y I read it. it. buying health insurance and remainJngAmerica . covered, tt would be great.

'. -' says Precisely that you Cannot do wbat competitive m.the jol? market, we are The truth. bowever. is that we ~ot. 
the Senator deSCribes, th&t you cannot· going. to force. you to: balloon. your Tbisls expensive coverage. It Is. not an 

':'.', 

. have a. plan that has $1 mi.lHon for:mental.beaJ.~ cove~~:ascommenc:l~ ... accIdent that private health insurance 
. PhYsical coverage and $100,OOO.ror. men:..\.~ble as that . .• be. \ ...... ,....... .;poUcies normally ~ve differentials. In 
. tal health coverage: " .,'. "i :"'::;,' HoW', .it ~ould. be if eV,ery,,!a.Ct,·in manycases,people clo ~ot have 

, ....... 
 Mr: BENNETT. You .ca.imot:, bave' a; body, . . afford this cov:- . l',Ilental healt~ coyerage... .",. .~' . 
. single plan thB.t has tliat discrlmina.:. ':erage; ..~ sa.y1ng is,ili " We: haye.:.n?t'. had ~.tremendons 
. ,tion~ but if under a 125(c) . plan: have cove~in your plan, ....of- experience. with. mental 

you. say we l!-t'6.going, to . . you paycove~under.rlo third party 
.. plaDsaild you b~. . system, ,where. the.1ns~ce 

.... that·. effect if. the. . . paytng.tor ..It."I • know we 
kind of choice. a lengthy deb8.~ ab0.u:t ex­

:"··''''-C'~''''.''-' BROWN. . I ..lla.veseen 
:=~~tha~' "m­.. t 
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c, \ '""l'''''.;..j.,.,.··.•;.·:·t,;~·,::: :~·~,~··;M;'~,t~t~r~::~~!~.;i,:·:&.&::;,~:~~;~: 
"Rt'II!'Il'ARt the 'entire debate by·,., .... · >.:.;.i:: 

Senator Texasrui.s been ·pre-:::.· «:.. 
..pOsterous. FirSt•. it is wrong on. the·:; .,~ .' 

-;,:;;;;:JJ~iC)",:;:~:;;:;:~;:facts;and: second, it is wrong . on thEf. ,:,
,,']ogtc;and, third, it is·a.grOss exaggera.-· 

l:~~~ci;i;:&:;t't.~~ .... .:.cion if ever I·hav.e heard orie. So, let me . 
1) . this'" "';'tellYou' the facts. And the Senator. 

uu.'"n'U'·L'Y '.tl1e,,'l;je,na1oor.:.IrI()m .. I\I~..... ""'~,- "" .:.j>eople'to ,drop' ment8.l :.: might do well to ·listen. because. they 
cov.erilge:rather than face these' a.re the facts;. '.' . •. :. 

to·JtnsllU·'&"nc·e. exPanded limit8.·,i;~::". ':;:'\' .. <":':' ,.Mr. GRAMM: I will listen.. 
,ina:>·"Sb:.I'know·~e 'hiive . danced around Mr. DOMENICI..An:d I appreciate it, 

. ,~ 

.free society,.you.can·not.wbat'th1Sia8uebefore. I' know th8.t, ina. if you will_ '.' .... '. 

. . p~uct you want .tosell,.instea.d we''formpeoplethought ,!ould go to con- First of all, tbe only way ~e have.­
'.' .·~a.regoingtomandateth.&tyou.sellthis 'ference and die there; we have voted on been able to judge the 'cost of these 


.. , . Poliey; .Indeed, wea.regoiilg to.W:ie th&. this before.' I was proud to v.ote 8ga:inst . va.r1ousinsurance changes1s to get the 
. pOlice power of the State to in&ke you'it then and'l am going to be proud to CongreSS10ila.l Bu([getOfficeto tell us; 

. ,.sell this Policy. But, atles.st the.Sen:':' .' voteilg8.1nStit now .. I think the Brown Let me .tell you what they said about 
'. ator from Colorado. saY!3:, We are 'not amendinent ··is an amendment that this amendment. Sixteen one~hun­

going .to force' young working cOuples;· makes the underlying amerimD:ent dra.~ dredths of 1 percent possible Increase. 
whose jobs might be tbie8.tened;· whose .matlcally better; . Because ,what the .Sixteen hun<J.redths of. 1 percent pos­

. ability to' afford physica.lhealth insur-' Brown amendment says, in its simplest· sible 1,ncrease:' .Caveat. they .said-ca.-; 

·ance. might.be thi'eatened-:-:-:we~.~ .. not form,"ispe9ple,have to. offer thisoov~. veat, we a.re not ta.king into conSider-~ 


.' ,...going to;make,theDi buy it.':';~,b;·""';'~:'i· :erage .for ,sa.le;'!but.you do, not have. to'. atlon that it will probably be. substaD-· 

. .... .It·seems to. me that is,the issue;In·buyit,:i.:~:;>.;':\':::·!~>:;'< ...J:~;~, . : ..;:.,/'> 't1a.lly less,if·. we kno~. the effect. of· ;' 


· .	terms of.somehow rel~ting tllJ,s fic?p1ed,....r,l(you:.belh~ve.in 't:reedom, J! ,-ou be- ' ma.na.ged.oare and HMO's. '.' ;... ; .' ' 
ica.lsav1ngs accounts, that is the most ~ ·Ueve tn. 'theri/tht :ofpeople to choose Would anybody gather fro~ the argu­
contorted logic I have ever, heard in mY 'you :.w:Illvote· for ,the. Brown :amend-' ment of the dist1J;lguished senator from '. 
life.. The point ofmedica.l. 8av1ngsac~ . merit; I .woUldremlnd nly colleagues ..Texas thB.t we are talking.a.bout that? . 

· counts.is that;.under the cUrrent. tax, ,who'talkedabolltrlackofChoioe-there ..·Let me. convert it to an Insumnce pol­

'law/'ifyou buy .10w-deductible.:tDsUl'-- is a'choloo;:rtyou do not like the . iOY'savera,ge oosts: S6,to $8 a year. 


-:'7 :~·~·&nC~-lt1~ ~~. But,1f'yoD. buy htg~~ ":healUt' 1nsura;nCe~Y.Our '8:p1ployer,!s pro-'. That 1s the choice between freedom and 
deduotible msurance .and~ou:put tbe vid1rig,::you.. do hay-e an option,. We do .servttude,S6 a year, or $8.. , .' 
difference 'in .a. savings account;: then·' noth8.ve indenturedlabor in this ooun- That is freedom from being in Jul or 
you. have .to pay taxes .on thatdif- try. We do not allowthi;i enforcement. being forced to be lndentured:...:.saor $8 
ferenoe.In esSence, we a.re ma.ldng ~ of Indentured.. la.bor contraots.·People a year.' .' . . ' :'.. . 
pIe. through the Tax Code, bi1ylow-de::.' have a··rlgh~to change Jobs; and in: fact' Let. me . talk about elim1nating 
.ductible inSurance. We are put(;1ngpeo- people oha.ngejobs every' daY beea.use . oholce. I' just asked what the con­
pIe in a position where.: when. they are of health Insurance, beea.usetheY want ference report on the Kassebaum-Ken;;' 
buy:tn.ghe&1th care; it is likegolngt;O ..it and they want. to expand their . free- nedy bill passed by , now many votes. I 

. the grocery .store and hav1nga~. dom.:t.i;\;,. ';'::.:;,jL:;·:: '.i:,,:-:·,·,):., :::'c.:. ..; ,.' . looked and f01]Ddmy· good triend,' the 
."insuia.noe poliey; where. 95'percent of This is .an amendment that. limits' Senator from Texas, . voted. 'for that. 
what you put in your grOcery.basket!s ··freedom:This.isan a.mendlnentthat is Though lmlghtsuggest to him-and I 

" going to be pa.ldfor by .grocery Ins~ . an imfunde~ mandate of the worst sort. ,am hiS. good trien.d-when he makes an 
ance. Needless to say, if you had'such a This is an amendment which . has the argument I do not agree with, I make. 
policy.' you would eat differently, and." Corigress ·ohoosing·· for'oonsumers, it as forcible as he, perhaps not as in~ 
so would your dog"":'"this is'part of the .choosing for their . employers, and I . tellectua.1ly as he. 
problem.' .'. '. ',: f~" "'" ···i~_~·;:':' :::. ''', '~think it is absolutely wrOng'. I strongly Having said that. I noted he voted for " 

. What medica.l savings accountS do is oppose .the·~underly1ng amendment and . that bfll. Mr. Pre/,\1dent, if ever YOU.' 
eXpand choices.' What the D()memc1· I. stronglY suppor.t· the Brown amend- wan~d to. niake an a.rgi,unent about 

'. amendmerit .. does is ·.limits ohoicea;ment,' whiCh .simply' tries to· preserve eliminating freedom of choice. that 
What gives us the ·right, to say that consumer ohoioe;, ~,.;.. '. '; '. . . was the bill to do it on, because you no . 
people should be forCe<ito buy :he8.1th .: I would thlnktb&tthe authors of the longer have any choice to saY,'''I don't 

.inSura.nce that provid~ coveJ:oa.ge w~Ch. underlying-amendment would accept . want to bUy insurance that covers the' 
·they otherwtsewould notcho08e. to the . Brown 'amendment beea.use all the. preexisting condition of my neighbor." ­
buy? Who are we to say that we have BroWnamen4nient says is that, .while Right? You Say, "I want another insur­
made. this value judgment. th8.t mental the .1n6Ura.n~.ooverage has to be of., ance policy; because I want the right to 
health care and pl).ysicaJ health' care fered, if the· consumer does not want it. choose between coverage of preexisting 
a.re equal? Furthermore, who a.re we to cannot affoi'dit. feels It threatens his 'conditions or not." .' ' .... 
Sa.y that if you have a policy whiCh has or her job, or.if it threatens the v1abn~' Let me suggest, if there are degrees' 
'a certa.1n limit onphysica.l care, a.n:d.if ity of the ·company. you do not have to of freedom, .you just wuve freedom 
you have' any element of mental care in . buy it; You either believe in freedom or there in a.nastronomlca.l way, and if 
thatpol1cy, you are going to be forced: you do not~:.':'::· . ',':.; --.." you are losing iIome freedom here, you· 
to . have. the same limits on mental . rtyou believe1nfreedom.you are not. are losing it ina little, tiny,almost 

. health cAre as well? :>'i .. ",.:.~·;.>· .for the Domemciamendment.· If you. immeasUrable quantity.' . 
. Let me tell you ':what this. amend; believe.!il freedom. you. are for the So let me repeat to the U.S. Senate 
ment would do.. This amendment would . Brown . amendment: Those are strOng what this issue is about. This issue is 
drive up the cost of health insurance,Jt . words but they are words that exactly about whether or not you wan.t to.take .. 
would drlve up payroll costs; it would fit the case before us. a litt1e ·tiny step ·toward providing
increa.l!ethe cost of employing' work"., I j1eldthe tloor..' . ~ .... . .' some kind of pa.r1ty of· treatment· under 
ers, and, therefore, people would 10se;.The P:RESIDING OFJl':ICER. The Sen- insurance poliCies in this land to those 
their jobs.' .' .. ','; ;.,.' '.,.:.> •. ; ator from.New Mexico.-·.. ', •...: .' who suffer mental1llness.-: --... . 

Some Courageous Members werswill-: .. ·.. MI'. DOMENICI. Mr. President; I have Let me tell you what it does not.do. 
flig tostaDd up and be counted upon on . heard the distinguiShed Senator cat- It does not require the kind of cov­
the issue of the minimumwa.ge. How is. egor1ze the words of my goOd friend;: erage,the amount of.copayment,the
this issue any different? How is this at ·the occupant. of the chs.1r, as "prepos- . deductibles. Those are all left up to the 
all different? The plain truth Is, this is . terous/', or what .was it you chose to insurance oompanles: All it says, I say' 
not .different. What this amendment say, Senator? I think that is probably a to my friend from Kentucky, Is lfyou 
would do is impOse.an unfunded man:- . good paraPhrase~:,j . :..... write an insurance polioy. that covers 

{<. ',." 
;':' 

, 	 ", 

http:minimumwa.ge
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http:coveJ:oa.ge
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;~~~!~~~~~ ~worry about;, . . : and ~~" ',or;not' . it. :Whether 
n' ·Ul- 't&.eh1itgthosetO.'somethini'.:as 'lnsfir":you ciUi~ord it; and whether or 

;{"t':i;,'.i1~~·!;:"".");:':':ne'SSEI8;;~)[8"'I~Lt':~,a::·liDO:nWiDe:nt8J. thing? . nificantas wha't." we liaveJustdeecribed 'threatens your job or yourco:mlla.xcv: 
\ between, .·hereon the floor';;:"::~':;\'~><"':;':"':\;':::~',;~::;:i:'::",:why? Because :we, the Congress,' . 

""',' WoJI.LU'",I,L•. That 18 .what:" Mr. President,L. moye ,.to·tablethe , '1n1ln1tewisdom, have deCided that" ::. 

,If yc>u;'Wrlte one with ··.Br:own-Gra.mmam~ndmen,t and ask tor is something you need -tohav~.. 'i::~';'-:,: .•. :!('


'.", , \ ,mental, lJ.UleDl'.' do, not ':put 'one in. at 'the yeas and ns.ys~-,;"{;,:, . .,/.:::,:j>';,:'~'_'", .':, It seems to me, it ~ere ~as Just. one ;,~"::: 

", . $5O;O!JO,andcancel at $1 million. JUst ,Mr. GRAMM: I, ask the. Senator. to ~lear message in the la.stelection, it ';,." 

'put 1, million ,dollars', worth' ot cov- withhold so that I might respond. .was stop making decisiOns tor us in .' ':,' 
erage.;,,',;·'!.,.< :,.;-:." _';" .• ,Mr. ,DOMENICI., How .Dlu~h, tblle Washington, ,let us make decisions tor " 
.'. I rePeat; this is not a ,huge lmposi~,wOuld you like? -,:",,'--,>' '>""":",', ourSelves."',,. . . ,", :;':" :' ..;:; ,_' . 

',' tionot'newcosts on anyone. My friend, :. ' ,Mr. GRAMM. I want ,time to respond,. ,:;Ifthis poli~'y really cost one-sixth ot. 
" trom~xas says there is no eXperience' or",Ican suggest; "the~bsence pfa 1 percent, then let people choose to buY ' 

with the coverage ot' mental illness. . quorum. '" >-.' .' '.•, . '., '.'" ',jt, let companies decide to offer it. I do 
. That is. absolutely, wrong. ,There Is ,The PRESIDING OFFICER. Does th~:,not believe it ,will cost one-sixth ot 1 

plen...... ot experience with the cove......... Senator from New, Mexico. withhold? .' pereent I believe we are talking about 
",T 	 & V Mr. DOMENICI. I will let the Senator -.' '_ . . . 

of mental illness. There are all kind ot d'- .' ... ' ' . -, .- ...' ;-- •,". ,-" a very expensive rider to insurance 
insurance P9liCies out ther,e with Cov- re~npRESmINGOFFICE&Tb.eSen':'p?licies: " .. , ' ". ,: '. , 
erage otmental ,illness Without dls- ator from Texas ,,";'''' ,","""':~( _,:,,1 think. that this rider ,is going to ,,;';::::;, 
crimination :on ~e aggregate amo:unt. ,Mr.' 'GRAMM;' Mr.' P.re~dei:lt;'''eve~'dr!veup the cost ot' health lnsurancel:· ;:,/". 
Many, compan1esaJready know what It, Member ot the Senate' voted tor the. and, in eff~t, deny people who are hav-:-, ' ;, 
will cost, and they know'what It will ' Kassebaum.:.Kennedy bU!. I-stoQdon the ing trouble bUying inslirance the abil­

, save. , . , '. " '. floor and in&de It verY . clear ,that by'· ity to cover themselvElS or their child 
· , . All we are ~esting; Is. that there ,moving tOward '. cominwilty rating: we . should he or she. tall down. break an' • 
· are ,a few m1ll1on American' tamllies were drivtng--up health insurance costs; arm.o,r, GOdtorbld, be In an accident." , 
· ,out.thore who thinktl!ey have insur- What I wanted was mediCal saVings Weare gOing tQ jeopa.niize theirab1l1ty . 
, ance coverage,.,and they fin~ that their· 's.CQPunts,asa meth04 t,9 promoteco!ri':' .to, have,~health insurance at ,all." 
17~year-old;daughter away at college. petition and empower the consumer: to Fnrtber., we' are 'going 1;0 jeopardize, 

" ' got depr:ess10n in her fresJunan, y~.. makerationa.l choiCes. Like most bills: :their ab1l1ty to, have a, jobi and are • 
. could not make .a, choice, all ot a sud- .' It represented '8, tradeoff: an- exp&.Dsion go1i!.g to induce many .com~es to 
den could not sleep, allot a 'sudden gets or freedom 1ri one area, a reduction 'otdrop health, coverag,e altogether. Soon 
deathly sick.- and' all of a. sudden the it in another. 'I' see ru,expa.ns1onot . people will find out that. It they have a 
doctors say she ,has severe depreSSion. ft'eedom here. '.',:. :-:,,':,~; ",;" " ", ":::,' "child that has a mental problem, they

Allot a sudden. they say, uWell. we No. 2. If this provlsion reaJly costs w11) not .even have- $50,000 'ot coverage, . 
·.have . insurance." They wake up and one-sixth of 1 percent. why.lsn't ita let.alone cov~.rage,equsJ t()the: restor. 
ask somebody. Surely, It the rather of ,matter of course in insurance' pal1cieS? the1r policy. .. " .,'.-: ,:: '., -- ':':, ",' ": ';. 

, . 	the house had a heart attack, he . can If this provision Is so cheap and so": ,The point 18 this, it this ,18 so cheap; 
stay ina hospital 6 weeks. He can get· good, why is itilot provlded?.'.',;c:,.-:, .ltthiB Is.so ,irrelevant trom the point ot . ' 
300,000 dollars' worth of ~urgery. But I will ofter another amendment say- ,view of c~st, why not let people choose 

. tor that danghter. it you ,look at· the ing that it, under thisprovlslon; the' {ton their own? Or better yet; why .not 
policy, a.nd it probably said S50,OOO. And cost of insurance rises more than 1 per__,have the insurance .company be re-, 
'they' thought· they .had insurance. If oent' that· this pro'vlsion will be.void.quired to provide it and then let people 
you have sev:ere depression and get hos- and we will see if' that, will besu~' decide it they want it based on their, 
pitaltzedand thElD have to have the. ported. , ... ' ,,,';'., ." .,:~~ana.lysis ot cost and benefits? Or are 
treatment that follows it; $50,000 Is not, .'. Everyone who has. ever ar:guedthat' they sotoolish. are the American peo­
even gOing to begin to .care tor"them. we should dImIhlsh freedom to promote ,pie so ,naive, so, una,ware' of their own 
just like $50,000 will not touch bypass a politiCal objective has said that the ,~eeds and their own wants that they 
surgery and' allot therehab1l1tation politiCal obj~tive is big and the dlmi- 'must have. us tell them what they 
that comes with it,' or seveJ,"@_ Cancer Dution of freedom is sma.ll •. The point ~eed? I do not think so. " ."" ", . 
with sixoperat1ons and chemdtherapy. remainS and Is lrretUtable that under ' ;.It '. seems, to me' that the Brown 

That is all we are saying. If you,are. this amendm:ent; weare gOing,to make amendlllent has the saving grs.ee.oflet­
going to write an ,1nsurance'pol1cY,in- you bUy covera,ge that· you. inay not. t1ng people. choose: You toree ~he insur­
surance : industry of. America, 'busl- , want. We are going to make employers ·ance companies to offer this coverage " 
'neSSeB in America, it you are going to provide coverage that theyma.Y not be 'whether they. want to offer it or not, 

cover ·yoUr 'employees, and you are ,.able to pay 'tor unless they drop mental' but at least you let people decide 1t 


:; going to cover physiCal ailments ,a.nd health. coverage., altogether. I believe they want. it. I ca.nnotunderstand,tor . 

mental i1lnes8, just ,make sure that the that this tsclearlYa step ,In the wrong the life ot, me, why people are opposed 

aggregate amount is the same; :, direction. '_ ', .... '~'l.,',,';"·,·: to this. If.re$.llythis, coverage costs 


That. Is not making any huge, rna- ObviOUSly, any of us can ataridup and one-sixth ot 1 percent, we WOuld. all 
nientousdecislon for the populaCe of talk, about - things, ,that: any t'am1ly want it; we would all choose it. The 

" the United States. It. til· a very simple •. would like to have. 'Wouldn't -a.ny'fam.:.only reason you woilld not let people' 
forthright, practical approach to insur- ilY in Amerieal1ke to have comprehen-choose it on their own is it you do not 
ance covera.ire .. ' .."', ' ' sive mental healthca.re whena.l'1-ye&r-bel1eve !hat one-sixth of one percent 

As a matter ot tact. the only reason old child in college, comesdo~with ,number, or you believe that peollle , 
they 'are writing it out of the policies severe depreSSion? Obviously, they would not,choose it. The point is, ft'ee:. 
now and writIng it lower Is because It would; But there are also' alot of rami'" ,dom. iathe right to make wrong de~i- . 
Is cheaper.. When people, start finding lies who would like 'to have a 1'1';year- sions as' well as to make right· decl­

',' out and asking about It and wanting it, old in college. " .,.., ., .• "",. .' iiions. Istmply go oack to a tunda.men~ 
·then they will cover them, but'in many There area lotot people who woUld tal point which, in my opinion, despite 

. instances, it is a.lreadY too late. But it like to have better jobs than they have: 'all the wonderful speeches you can give 
you m,&ke it that they must have these The ,pointls.·lIfe Is about'choices.Lite 'aboutthi&'-Bismarckoilce --said, 
aggregates in' all of the policies.' I .re- ,Is about choices th&t we have to make "'Never does a soc1a.list .' stand on 

.peat, ,the denial ot ft'eedomlsso inslg-, in a tree society.. ". .... " • .' stronger ground tfuin when. he argues 
,niflcant and the cost is so insignificant Senator' BROWN says that w,e can' ,re';Cor the best prinCiples of health.'" . 
that it Is a'trtvlal1za.tion, it trtvlalizes', quire insurabce companies to ofterthe',Who can stand ,and argUe against , 
the use ot the, words "denying freedom policy. But the DomeniCi.amendment somebody having coverage tor a phys­
ot choice." It is truly turning monu- li!&Ys youalso ha~ to buy the po~icy. .ieal or merit:a.l alIment? No one can. We 

http:healthca.re


.:·~7.~~ii'i~:},~~'!{~~~~~w~£~}~i~,f :;\:.·:>,~:<;;;~~:;:~/:.:~';i;'!~~:~:~~~!i~;i~:~ . ;1;,¥:~~18,ti~B;:t~~:;;, .; '.'" "<""'c',''''h 

e,p!e'rri,oef/sAl , ... :.·;i~c;:>:;;:';.CONGRESSION' '}U:CORP:', . , 
;. i' '.:':',,!::'.~"' ,; :~"'!~/~' .~~ : . .'; ,'_ .,~, .:;, . < -.. -.'. ,E',. ,_' ,: >'7;:';,_".:.;'··t >,~'F ;':,' r,,::; .., ','~""'~'tJ,:":' ,:', ;,~' ,,;:. _-,,_, 

~if:~;hIJl" Want 'i1t;,~We::W1Sh. 'we·could:ma.gt~·.: ~Pre~·80on·w:eg.ot'torecogntze that.,' 
::f'r.·~, cally 'ma.k:e 'It 'happen~. B~t' .we ; Should ,:eventhat,famous'old, ,Dr.,' Freud :was " 
;f;(notmake U·Ina.gtca1lyhappen bYnlan-', w&.cko beca.useyoucould nO,ttalk Peo": 'keep a 

. ;.~.::dating that. peOple have it, byforclng ,pIe out ·of inental illness. You can have health .co'ver'allle;' », " 
-: people to,pay:for,it whether:;~heyW'ant themon ..the sQta:,'andchair an~talk,take no coverage or ,take':' , , 

,to or not,withoutiloioWiilg ,whatituntilyou are blue In ·the face, ,and it coverageequafto'tbat;Satfor phYs1cal,;::,.-!,:' 
costs,' without knowing the ra.riJ.iilea.- you are a schizophrenic,You are sick. lllnes8 coverage. : The Browilamend- : . 

.tionsof this, all on anapproptfatlonsWh&;t happened is, SOCiety just,esisted : ment gives you ohoice~ It seems, to me ; ;';. , ' . '.' 
': bUla.t'1:3Op;in..at night in: tpe month. that; And. 19uess part of It is that ~tlsw~t w.e want,:;.' . : '. ..-:--­
, that we ili'e going to adjourn the Sen- every 'now and then somebody who is . My problem here is not that'I do not 
ate;" <", .' ",.- •• :.. ._."......,".. :. ,'~" ,- .mentally sick kills ·someone and there- 'underStand. My -problem is ,that ''I do 

'.. I think thatth1s amendment viOlates . we are again talking about "tl:losepeo~ understand~ My problem ·Is: that I: do 
everything that many of us cialmthat .·pie."o':.:.· .... '.' .....:., .'. Understand what this does economi- . 

· we stand for. I do not doubt thegood'; .But let me tell you, there are mil-Cally. I do understand thatth1s:takes .. 
intentions nor have I ever doubted the lions. of Americ~ "who have members· . 
goo'd inte~tions, of'th'e SenatOr wh"o. is· of their famlly with on,eo.f. these. dread. .away from people the right to choose.

That is why I am opposed to it. There .
'offering ·this 8.mendmeJlt~But this is 1~lnesses:All we are suggesting in this. ceftalnly is no politics in opposlpg. this . 
bad public policy ..It flies}Il.·~h~ faee of . measure, and I repeat. if an insurance .. amendment. We should all be for giving
everything the 1994 election' said be- company writes in,surance that covers. body rythl Unf! rt tely 
cause It denies people· the" right· to '. nien_tallllne.~now lfyoJl want choice,~:effve in a~~rld w:~ peo~leu::ve t~ 
choose."'-:-; _:~ ::", .'<''':f'llPcierstand, they.do not have to .cC?ver, 	 . " 

. . ".. If we want to 'pr,eserve this right t() .mental .1lln~ss-:-.but if they.. choose to; choose. When we choose for them, they, 

choose, no.t for.tlie"bi!lUra.Dee compa- . we Just say,let,us get rid of.tlle.st1gm8. notolllYhave less freedom, they ~onot 


· Dres but for the constiiner then it Is and cover them in total dollar coverage. get to choose. to. spend their money as 

riti'--,· that th B . , : A_' ' t be·. to the same extent youoover the other: .theywould choose to spend it.
c........ e rown amenULUen '. . . ..,.. . '. . . 


adopted. .. ' . .... .. . .. 1llnesSes: ".' .'.~... -.. -". '1 believe famiUes know better .than 
· 	 I yield the floor. . . ... '. "If they want to triple the copayment, we do. Even though our intentions may. 


Mr. BROWN addressed the Chair.:. ..1 say tq. Senator--JCENNEDY, because be wonder:f'ul and everi though we may 

The PRESIDING()FFICER. The ·Sen-they .want to ,keep :people away. from wish everybody hadmentalhEialth cov­

ator fromColor8.do. . '.. .... psychiatristS, .there is nothing in thiserage, fam1Ues have: to make hard· 

· - Mr.' BROWN..Mr•. President, I.shall measure that says they.pannot do that.. choices when they .have to pay•. Busi~ 

· not prolong· the debate. We .have had. We are Just saYing; when you inSure nesses have to make hard choices. All I 

excellent·comments by both sides. X ap.·· somebody that is mentally Ul, and they .. am sa.y1ng is·let·them choose. If you. 

preclate the very thoughtful comments get'real siCk, make sUre they.are the want.. to·· make insurance companies 

that Senator DoMENICI has made and same Umitations.:on, total coverage provide the Coverage; do not ma.k:e pea- . 

Senator· GR.A.MJoi. has .m8.de . because I .. that people who .getciLncer or diabetes pIe buy It. Have it available; Let them 


· think they enlighten deba.te.'·'· . 'y,:":. or. tubei'Culoslsor triple bypass Mve. 'look -at the cost. If it costs one-sixth of 
,I hope Members, when they,vote on And that is alUt says..,., . '. ' .:: 1 perCent, they will buy it if they want 

this, will do one th1ng: look. at the ..; Th8.t18·the reason it is not· going to it. I would certainly buy it' at that 
amendment a.nd read it. And. let me'coost very much. The amendment that 'cost. . . , . . 
just read the wordsbeca.useI,th1nk passed early' on, where' we mandated, .' . . .' . 
they are important to focus on. Here' 'coverage and we mandated parity of ac-' '. My fear is we' are .going ·totlnd ,out 
are the words of this amendment:··,: ., •tual literal coverage, was very,' very later this is a very costly add-on. and .. 

.. 	 . ... . . ...... , And' fr1 d· fr T we are going to priCe """ople out of the,'· ,Consumers shall retain the, freedom to .\ULlerent: my en om' exas yv 


choose Ii. group health care plan wIth' oo.v- might have made a very serious argu- ' health insurance they. have now, and 

erage limitations oithetr choice even 1tsuch ment there, but in this. case that is not they are going to end up with both 

coverage limitations for mental healtli 118~- . 'the situation. . '. . . . . . physical and mental ailments, and they 


· Icee are Inconsistent, wtth.,sectiOIl., 2 of this· So Ibelleve, to say if you are writing .wlll not be covered for either. , 
title. ... '. ' .. "': ·" .. · .. ·'~,·mental health··coverage It has to have Mr. WELLSTONE.I kJiow mycol~ 

. Mr. President, that. is all this amend- these Um1tsand turnaround and saY,leagUes are anxious to move forward. 


ment does. It reta.1ns;...ln the. cOJ:l8umer•. on the other hand, even if you have Although there is. so much I want to 

· the right to choose.,:?,: .. ', . '::.' '::"'done that, insurance company, we have say for the record., I yielcL, 

I yield the floor, Mr. President.,':- ,:.;}. the right to say, well, lower the level 
Mr. DOMENICI addressed the Chalr.. .and give us another· klnd of coverage . , Mr.. DOMENICI. I move to table the . 
The PRESIDING OFFICER.~e Se~· With -lesS of that beca.use we want free-' amendment, and I ask for the yeas and 

,ator'from New Mextco .. :'.'.:< .. -. ,,'. :. . , . dom-of choic&-:-tbe 'choice is clear. . naY8.. ~ .." ..I 

Mr. DOME1UCI.lbeUeve, we have~ .. , 'You ,can· buy·.an .Insurance polley. The'PRESIDING OFFICER. Is there a 

debate on this. I just want to, one. more without mental health coverage or you. sUfflcient second? 


· time; suggest that yvhat.is missing :'ean bily in the manner discussed so elo- ' .' ,. .' ' , 
from the Senator !romTexas~. discU8- quently on the' floor by :the Senator. There is a. sufficient second. , 

slon.1s-I would put it this way..,-therefromUtah" if that applies. So having The yeas and nays have been oroered. 

was . total misunderstanding· ~ I lis-'said that, I move to table and ask for The clerk will ~ the roll. . , 

tened to him talk about severe .. mental the'yeas and nays. " . ' . The assistant'leg1slative clerk c8.Ile4 

lllness..and. the marketplace .and the·' . Mr. GRAMM. Mr. President, I ask the the roll. . 

nelghborhoodsof America.. Beca.use .$enatoron one point to allow me to re- . . . ' 


" that 1llness has been so s~igmatlzed for .spond: ." " . Mr. NICKLES. I announce that ,the 

so long, it has. even stigmatized ·the in-- .. Mr. DOMENICI. I would 00 pleased SenatOr '!rom Utah' [Mr. HATCH], the 


'surancepol1ciesofthisland.. <;'. .' . to; : :" : ........ ,... .Senator from 'Oregon [Mr;HATFIELDJ, 

We started out 30 or 40 years agorec,;,' Mr. GRAMM. Ido understand. I grew' and the SenatOr from Alaska [Mr. MUR­


, ognlz1ng that we came out of the:Dark' uP In a household with someone . who KOWSKI], are necessartlyabsent. 

. Ages with reference to severe mental ,had' mental lllnes8:1 .grew up, in a I"further announce tliat;' if present 

lllness and cr8.Zies and l,?ori1es; IiUld.we household where nobody had b,ealth in- and voting, the Seriatorfrom Oregon 

started understanding that people real- surance. We did not have health Insur- [Mr. HATFIELD], would vote "yea". 

ly were sick. Yet, we dragged every- ance for physical' or mental ailments.· .The PRESIDING OFFICER. Are there 


. body kicking and screaming to under- .But· the point is, ifsou are gOing to any other Senators in the Cha.mberde­
stand that a mother or a father with a mandate ·coverage, then you will end. 

child with schizophrenia .had'nothing up· with more people who have no' siring to vote? 

whatsoever to do by way of treatment. health insUrance. and you are going to· The result was announced-yeas 75, 

or.caiewl.th tli8.t child gettingsi~k.!:.;,. have more people. without jobs. .. nays 22. Ii.I;l fol1o\Vs:' . 


-', ....... 

..'.. 

' .. 
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"".~il~ Vote No. zr.iLeg.] : '" '. 

. (Rollcall Vote No. 2'13 Leg.]' ........ . . Mr. , . 

.' YEAs:.:..75'· 	 d to. 'procee . 


, Akaka . FelJlgold. , . M~Ie,y:Bmmi' . cloture motion to . . ", ......• '.. 

B&uCllll 

. 	Jlel1ll6tt . Felllllteln '.' MoYJl,\lla.Q 'The'PRESIDING OFFICER.. The .clo-' ';;/Th'"". • ". .. tin' e'd,"~tJr:.th:e"c'on ' 
Bldell Ford .. Murra.y ture motion hB.v1n8'" been'Presented. :/:. e. con . ~., '.:,;...!" ',"i' -' 

BI.DcamaD GFrtnl_ft .N1I.I'I1I , 'de ruleXXlI' theCha1rd1reCtS the ~ ~deration of the bill.·.'.'i..;,. ,,-,; ":,~.., ' '. 
Solid - Pell",., . un r !' •.. :....:, ./; . '," ·Mr. DOMENICI addressed the Cha1r. ' 
.Bo%er . Graham =er clerk to read the m()tion. . '.: . . ," .• c;':'The PRESIDING OFFICER. The Sen: 
Bradley =y. Reid .' . The legislative clerk r.ead, ~f9~0l'&'B: 'B:torfroin New Mexico." . ..; .. '.. . 
Breawt 
Bryu HeillD BObb '. ";" CI..oTtl'RB ~OTION ·'·':~"·~;'·····:·':";-':Mr DOMENICI; Mr. President,: while' . 
JlDmpeni ::=11 Rockefeller . . . , We•. tbe undSrstgned Sen&tors; In aCcOrd- '. the . dtsti:lngu:lshed majOrity. le8.der is 
Bul'IIlI Inouye' :a~rUm ance witb tb8 Prov1s1~ of ~e XXII of the. here, I would just like to state I think . 
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. d I" t' th d b te·· d loh . th..- th . ti . to '.1'\'N'\. . the prov1s101lS of th1a title, if tbe prov1sloIUIthatwoul a~ou e e a ,an eI now Wi ""...w. e',mo on_.,.",:~~. cofthlstltleresultIna.onepercentorgreater 
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October 6, 1996 

Dear Colleague: 

Since passage of the Omnibus Budget Reconciliation Act of 1993 (OBRA '93), 
Congress has required states to try to recover the cost of Medicaid benefits from the 
estates of certain nursing home residents and older persons receiving home and 
community-based services. Prior federal law allowed, but did not require states to make 
such recovery. 

This report examines how states have implemented the estate recovery mandate of 
OBRA '93. Medicaid Estate Recovery: A Survey olState Programs and Practices 
summarizes survey results from state officials and advocates on the scope of estate 
recovery,~eriforcemennssues;hardship"waivers, notice provisions, and"the" impactof 
estate recovery programs on low and moderate income families. The goal is to assist 
policy makers as they try to implement OBRA '93. 

We hope that you will fmd this report of interest in light of the challenge states 
face in implementing this law. For fwther information, or to obtain additional copies of 
this report, please call the Long-Term Care and Public benefits Team, (202) 434-3860. 

Sincerely, 

~01j 
Jane Tilly 
Manager 
Long-Term Care and Public Benefits Policy Research 

American Association of Retired Persons 601 E Street, NW Washington, DC 20049 (202) 43f2277 
i 

Margaret A. Dixon, Ed.D. President Horace B. Deets ExeClttive Director 
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Foreword 

Costs ofthe Medicaid program more than doubled between 1988 and 1992. A sigriif'icant 
portion ofthat increase can be attributed to the cost of long-tenn care and the increasing number 
ofindividuals who depend on Medicaid to pay for it: In 1992, 68 per~ent ofthe residents in long­
tenn care :tacilities had their care at least partially financed by Medicaid.. 

Faced with an escalating Medicaid budget, Congress enacted rules in the Omnibus Budget 
Reconciliation Act of 1993 (OBRA (93) that require states to seek recovery ofMedicaid costs 
from the estates ofcertain Medicaid beneficiaries. Prior federal law allowed, but did not require, 
states to make such recovery. While OBRA '93 gives states some discretion in how they design 
estate recovery programs, it requires all states to have estate recovery programs in place no later 
than April 1, 1995. 

How states have implemented (or failed to implement) the estate recovery mandate of 
OBRA '93 is the subject ofthis report. The goal is to provide poli~ makers and administrators 
with key information on variations in state law and practice. To that end, this report was 
commissioned by the Long-Term Care and Public Benefits Team ofthe Public Poli~ Institute of 
the American Association ofRetired Persons (AARP), and prepared by Charles Sabatino and 
Erica Wood ofthe American Bar Association Commission on Legal Problems ofthe Elderly. 
AARP believes that as states move toward compliance with federal law, they should consider 
cost-effectiveness, fair implementation, and the effect ofestate recovery on low and moderate 
income. nursing home residents and their families. As poli~ makers look for ways to further 
reduce the cost ofMedicaid programs, estate recovery will become and even more important 
issue. AARP believes it is useful to develop a clear picture ofhow states are implementing the 
current law before any legislative changes are undertaken. 

Faith Mullen, Esquire 
Senior Poli~ Analyst 
Public Poli~ Institute 
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Medicaid Estate Recovery: 
A Survey of State Programs and Practices 

Executive Summary 

Background aod Purpose 

In 1993, Congress mandated that states implement estate recovery programs to recoup the 
costs of long-term care and related Medicaid services. In response, states have initiated efforts to 
recover funds from the estates of designated beneficiaries. However, this effort is still in its 
formative stages. As programs are developed and reassessed, it will be essential for states to 
examine their efficiency, cost-effectiveness, fair implementation, and impact on particular 
populations. To assist in this effort, the American Bar Association Commission on Legal 
Problems of the Elderly SUlVeyed the state Medicaid estate recovery programs on behalf of 
AARP's Public Policy Institute. This report presents the survey findings. 

Methodology 

The SUlVey was conducted during the period from November 1995 through February 1996. 
The survey was two-pronged. It targeted both state Medicaid officials and legal practitioners, to 
provide a complete picture of the operation of the recovery programs. A 35-question survey 
instrument was sent to key Medicaid officials in each state. A total of 43 states (84%) 
responded to the survey. States not responding were: Alabama, the District of Columbia, 
Massachusetts, :Mississipp~ Missou~ Oklahoma, Tennessee, and Texas. 

The Commission designed a similar 27-question survey instrument for a legal practitioner in 
each state identified as an expert in Medicaid. A total of 49 practitioners (96%) responded to 
the survey. States not responding were :Mississippi and Utah. 

Findings 

The picture that emerges from these survey results is that Medicaid estate recovery 
programs remain in a state of great flux as of the beginning of 1996. While only five states still 
have no program operational' (Alaska, Georgia, :Michigan, Tennessee, and Texas), many other 
states have programs operational only at a very rudimentary level. Eleven states reported that 
they have legislative changes pending; 19 states have no regulations in effect; and of these, twelve 
have regulations pending. The survey results ofthese programs include the following highlights: 

Scope of Estate Recovery 

.' More than half of the responding state officials (24 of43) stated that they recover in full for 
all services permissible under OBRA '93 and not just the minimum required. All the remaining 
states recover for at least one or more optional services. 
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• In states with operational programs, the scope of the estate liable for, recovery is quite 
variable and often unclear. Of the 43 states responding to the survey, nineteen limit recovery to 
the "probate estate" ( ie., property owned by the individual that passes after death under a will or 
by intestate succession). This is a limited but fiUrIy clear scope of recovery. States that have 
chosen to go beyond the probate estate most frequently target property held jointly with right of 
survivorship, especially residential property, since that is the most substantial asset a Medicaid 
beneficiary may retain. Nme states reported seeking recovery against life estate interests in real or 
personal property. 

• Since recovery against real property may be delayed for years, there is some concern that 
state claims may cause problems in conveying property (e.g., because of "hidden claims"). While 
significant concerns were noted in a few states, the majority of officials and practitioners did not 
see this as problematic. 

• Most states, . including those that restrict recovery to the probate estate, seek recovery 
against personal property of the beneficiary, including bank accounts or other small cash funds 
that are considered exempt during the beneficiary's lifetime. State procedures and their 
aggressiveness in reaching these funds is variable. 

• Several states set either minimum estate values (16 states) or minimum claim levels (15 
states), below which they do not seek recovery. These thresholds span a broad range, from as 
little as $50 to more than $50,000. 

• .An overall incongruence between survey responses from state· officials and p~tioners 
indicates a substantial lack of clarity and understariding about the reach of estate recovery in the 
states. 

Enforcement ofEstate Recovery 

• State policies and. procedures on enforcement of estate recovery vary substantially from 
state to state. All responding states reported either waiving or deferring estate recovery when the 
beneficiary is survived by a spouse or minor or disabled child. In these situations, the Tax Equity 
and Fiscal Responsibility Act (TEFRA (82) requires deferral at a minimum. Some states used 
waivers where deferral might extend for an impractically long time, for example, when the 
. survivor is a minor or disabled child who is likely to live for decades. 

• Some states may not be complying with the OBRA '93 prohibition of recovery against a 
beneficiary's estate until after the death ofany surviving spouse or a disabled child, or until a non­
disabled child reaches age 21. The language includes no requirement that the survivor live in the 
home of the deceased beneficiary, yet some states responded that they required residency in the 
home as a prerequisite to deferral. 

• The use of liens varies quite significantly among the states. Twenty-eight states responded 
that they use liens, and 15 of these use TEFRA or pre-death liens on the. homes of permanently 
institutionalized individuals. Lien practices are, and may continue to be, in a state offlux. 
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• In those states that currently use pre-death TEFRA liens, there is concern that procedures 
for tenninating liens on the property of institutionalized beneficiaries when they return home, as 
required by federal law, may be inadequate. ' 

• Another concern regarding the use ofliens is the extent to which a lien on property held by a 
survivor creates an undue burden on the survivor. Some practitioners noted that for a surviving 

• 	 spouse with few assets other than the home, a lien on that home can drastically limit the spouse's 
options for financial survival. However, the extent to which this may be a problem requires 
further research. 

Permanent Institutionalization 

• The states that place TEFRA liens on the homes of living permanently institutionalized 
beneficiaries base their determiliation of "pern1anent institutionalization" on one or more of four 
elements - the person's interit to return home, a physician's statement, an assessment by a third 
party,. and the length ofthe institutional stay. . 

• Some states fail to track the number ofsuch determinations. 

Hardship Waivers 

• Twenty-eight states reported having criteria for determining the existence of undue 
hardship, and eight reported that such criteria were not yet established. The survey findings fall 
into six broad categories ofundue hardship criteria, focusing on: (1) estates consisting of income­
producing property needed by the survivors, (2) estates consisting of the primary residence of the 
survivors; (3) homesteads of modest value; (4) the potential for forcing or keeping survivors on 
public assiStance or medical assistance; (5) the potential deprivation of survivors' necessities; and 
(6) contributions made by survivors to the beneficiary's care and support. A variety of other 
criteria that did not fit neatly into any of these categories also appeared, including' the catch-all 
"other compelling circumstances." 

• Some states are quite specific about the income or asset criteria survivors must meet, while 
. others describe their criteria only in tenns of "factors" to be considered without sharply defining 
the threshold for undue hardship. 

• When states make a finding of undue hardship, most use a repertoire of responses including 
waiving recovery, deferring recovery, or working out a modified recovery agreement with 
survivors. A question that arises is whether the statutory mandate permits the latter two options, 
since the ~BRA '93 language refers only to waivers. 

• The survey found little indication of within-state variation of enforcement practices, except 
in two jurisdictions where recovery was delegated to local agencies. 

• Some States fail to track the frequency ofhardship waivers. 
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Notice Provisions 

• The states vary significantly in points in time at which they give a notice and infonnation 
about estate recovery. All responding states give the required general notice at application for 
Medicaid benefits. Where a judicial claim is filed, all states provide service of notice as is 
,routinely required under court rules. However, states differ widely in providing notice at 
intennediate points in time' including: nursing home admission, determination of permanent 
institutionalization, receipt of home and community-based services; lien, placement, and lien 
enforcement. For example, only halfofthe states using liens reported giving notice at the time of 
enforcement ofa lien. 

• A substantial number ofstates currently do not provide the required, notice ofthe availability 
of hardship waivers. Fifteen of 40 respondents (officials and practitioners aggregated) reported 
that they do not give such notice, or they are in the process ofdeveloping notice ofthe availability 
ofhardship waivers. 

• Practitioners reported that estate recovery notices may be incomplete, inaccurate, or difficult 
to understand. 

Impact ofEstate Recovery Programs 

• While the revenue generated by the program differs ~ed1y among states, the aggregate 
revenue figures are modest compared with the overall Medicaid budget, but on target with 
original Congressional Budget Office estimates for OBRA '93. Policy makers must continue to 
assess whether the administrative effort is worth this financial outcome and worth the additional 
burden it places on the families ofbeneficiaries. 

• Officials and practitioners surveyed were in agree~ent that the group most affected by the 
recovery, programs were those who spent down their assets on medical care, and generally not 
those who eng~ed in Medicaid estate planning. 

• Respondents differed as to the impact of recovery specifically on older poor persons, with 
many perceiving little impact. However, some respondents observed a possible chilling effect on 
the application for benefits for institutional and home- and community-based services. ' 

• Respondents were in general agreement in their view that Medicaid estate recovery 
programs do not deter planning. This perception, however, needs to be substantiated with further 
research. 

• A majority of responding officials predicted that the estate recovery program would not 
change significantly ifMedicaid is converted to a block grant. Practitioners were more likely to 
pfedict the program would expand. ' 
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Conclusion 

Since OBRA '93, Medicaid estate recovery programs have been undergoing rapid change. 
The survey provides a snapshot of current law and practices, set against a bigger picture of 
posSIble large-scale changes in the Medicaid program. As states assess their estate recovery 

. efforts, it will be important to examine technical compliance with applicable law, financial impact, 
fair implementation, and impact on particular populations. This survey aims to contribute to that 
evaluation. 
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Medicaid Estate Recovery: 
~ Survey of State Programs and Practices 

I. Background 

IDtrodUetiOD 

A needy nursing home resident with Alzheimer's disease, a young person 
with mental retardation in an intermediate care facility, an older middle-income 
nursing home resident who has "spent down" private resources, a couple receiving 
home- and community-based care under a state "waiver" program - all may be 
beneficiaries ofthe federal-state Medicaid program. Medicaid is the main source 
ofpublic funds for long-term care in the United States, and is jointly financed by 
the federal government and the states. Medicaid pays for over halfofthe nation's 
total nursing home care (52 percent) and 13 percent ofall home health spending. l 

Who is eligible for Medicaid? Eligibility varies widely among the states, 
based on different state income and asset requirements. Most older people who 
are eligible for Supplemental Security Income are also eligible for Medicaid. To 
become eligible for Medicaid under SSI in 1996, an individual can have no more 
than $470 in monthly income and $2,000 in countable assets. For a couple, the 
figures are $705 per month and $3000 in assets. Most states have more liberal 
income requirements for people needing nursing home care, and for certain home­
and community-based services. Also, many states chose to cover people with high 
medical costs who need long-term care - the "medically needy." In 1993, 
Medicaid paid for about 1.6 million beneficiaries in nursing homes, and 1.1 million 
who received home health services. While 3.7 million (11.5%) ofall Medicaid 
beneficiaries were age 65 or over in 1993, aged beneficiaries accounted for 28.4% 
ofall Medicaid expenditures.2 

The costs ofthe Medicaid program have risen dramatically, with 
expenditures more than doubling from 1988 ($51.6 billion) to 1992 ($115.5 
billion) and reaching $137.6 billion by 1994. In 1993 Congress mandated that 

, states implement an estate recovery program to recoup some ofthe costs oflong­
term care and related Medicaid services. In response, states have initiated 
legislative, regulatory and programmatic efforts to recover funds from the estates 

1 The Kaiser Commission on the Future ofMedicaid, "Medicaid Facts," December 1995. 

2 AARP Public Policy Institute, "Medicaid and Long-Term Care for Older People," Fact Sheet 
N. IIR, 1995. 
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ofdesignated beneficiaries. This recent state activity is set agairist a backdrop of 
posSIble broad-based changes in the Medicaid program. Current discussions 
underway at the federal level may result in loosening federal restrictio1l$ on state 
Medicaid programs, as well as reducing funding levels to meet budgetary 
constraints. 

Because ofthese recent and anticipated changes, Medicaid estate recovery 
programs are in a state offlux. As programs are reassessed, it will be essential for 
states to examine their efficiency, cost-effectiveness, fair implementation, and 
impact on particular populations. Policy makers have an opportunity to re-think 
program goals and procedures to ensure they are equitable and that they 

. accomplish the intended ends. To assist in this effort, the American Bar . 
Association Commission on Legal Problems ofthe Elderly surveyed the state 
Medicaid estate recovery programs on behalfofAARP' s Public Policy Institute. 
This report presents the survey findings.. 

Legislative Oveniew 

Federal Law Prior to OBRA 1993 

Medicaid law has always provided limited authority,for states to recoup the 
cost ofMedicaid benefits paid to beneficiaries. The original act permitted recovery 
ofbenefits correctly paid only in the case ofindividuals who were 65 or over when 
they received benefits, and then only after the death ofany surviving spouse and 
when there were no dependent or disabled children.3 Lifetime liens were . 
prohibited, except in the case ofbenefits incorrectly paid and for which a court 
judgment was obtained. 

Substantial changes to the rules were made by the Tax Equity and Fiscal 
Responsibility Act (TEFRA) of 1982, codified in the first iteration of42 U.S.C. 
§1396p, entitled "Liens, Adjustments and Recoveries and Transfers ofAssets." 
The TEFR.A lien rules are still good law today, but it, is important to understand 
that the TEFR.A rules apply only to liens imposed'on real property during the 
lifetime ofa beneficiary and to the enforcement ofthose liens. The TEFRA rules 
permit imposition ofa lien when a court determines that benefits have been paid 
incorrectly (m which case, any ofthe recipient's property can be attached). The 
TEFRA rules also permit imposition ofa lien for benefits correctly paid when (1) a 
nursing home resident pays a share ofthe cost, and (2) after notice and an 
opportunity for a hearing, the state determines the resident is not reasonably 
expected to return home (in which case, the home may be attached).4 A lien may 

3 42 U.S.C. §1396a(a)(18), included in Pub. L 89-97 (1965). 

4 42 U.S.C. §1396p(a)(I)(A) and (B); 42 C.F.R. 433.36(g). 
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, . 

not be imposec:lon an individual's home, however, for payments correctly made if 
any ofthe following individuals reside in the home: the recipient's spouse, minor 
child, blind or disabled child, or sibling who has an equity interest in the home and 
has resided there lawfully for a year or more.S Even these liens must be dissolved 
ifthe recipient returns home.6 

. Prior to 1993, Medicaid law also allowed, but did not require, a state agency 
to make a claim against the estate ofindividuals ifthey were 65 years ofage or 
over or iftheir property was subject to a lien as described in the previous 
paragraph.7 Payments could only be recouped after the death ofa surviving 
spouse and only when the beneficiary was not survived by a minor child or a blind 
or disabled child.8 In addition, a lien on a home could not be enforced as long as 
the home was occupied by a sibling or an adult child who established that he or she 
resided in the home for the period prior to the recipient's admissionto the nursing· 
home and in the case ofan adult child, that he or she provided care allowing the 
person to remain at home longer.9 

As ofOctober 1, 1993,28 states had Medicaid estate recovery laws. 
According to the Health Care Financing A~tration, in fiscal 1992, 
approximately $63 million was recovered under these programs in 26 states. 

5 	 42 U.S.C. §139(p)(a}(2); 42 C.F.R 433.3600(3). 

6 	 42 U.S.C. §1396(P}(3). 

7 	 42 U.S.C. § 1396p(b}(1); 42 C.F.R 433.36(h)(I). It is important to distinguish between the 
concepts of"lien" and "claim" in order to understand ~ limitations in the law. In its 
simplest form, a "lien" merely secures a right 10 enforce a charge against some properly. All 
that may be requiJed is the :filing ofa lien notice in the county recorder's office. In itselt a 
lien does not trigger any process for seeking actual recovery ofthe charge or debt. A "claim" 
actually triggers the process of seeking possession ofthe property or satisfaction ofa debt. 
Usually, the process involves filing ofa judicial action or submitting a claim as part ofprobate 
pmceedinp. A claim. is not always required to enforce a lien. The lien may be satisfied 
voIuntarlly or by necessity. for example, it may be impossible 10 tr.msfer title 10 a home 
unless a lien is satisfied. 

8 	 42 U.S.c. § 1396p(b)(2). 

9 	 42 U.S.C. § 1396p(b)(2)(B); 42 C.F.R 433.36(h)(2). 
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OBRA 1993 Changes 

In the Omnibus Budget Reconciliation Act of 1993 (OBRA), Congress 
mandated that states should seek recovery from estates ofthe following 
individuals:10 

1. 	 'Individuals in nursing facilities, intermediate care facilities 
for the mentally retarded, or other medical institutions who 
pay a share ofcost as a condition ofreceiving Medicaid and· 
who cannot reasonably be expected to be discharged and 
return home. This provision references the non-mandatory 
lien provision (42 U.S. § 1396p) and requires that the state 
determine, after notice and hearing, that the individual 
cannot reasonably be expected to return home. 

2. 	 Individuals, who were age 55 or over when they received 

Medicaid. The state must recover only for payments made 

for nursing facility services, home- and community-based 

services, and "related hospital and prescription drug 

services."11 


3. 	 Individuals who received Medicaid by having additional 

resources disregarded in connection with receipt ofbenefits 

under a long-term care insurance policy. The state must 

seek recovery for benefits paid for nursing facility and 

"other long-term care services." Exempted from this 

category are those who received Medicaid services under a 

state plan amendment approved as ofMay'14, 1993. (They 

are residents ofCalifornia, New York, Iowa, Indiana, and 

Connecticut.) 


The amendments also provide that the state may recover from individuals 5S· 
or older payments for any items or services covered under the state Medicaid plan 
and received after age 55.12 

. 

The new law requires states to establish procedures for determining when to 
waive recovery due to hardship. These prOcedures must be established "in 

10 	 P.L. No. i03-6, § 13612, amending 42 U.S.C. § 1396p(b). 

11 	 Thecbange in the new law from age 6S to SS (42 U.S.C. § 1396p(b)(1)(B» did not appear in 
either the HOuse or Senate versions ofP.L. 103-66, and is not discussed in the Conference 
Report Thus, there is some speculation that this age change in the new law is in error. 

12 	 42 U.S.C. § 1396p(b)(1)(B)(ii). 
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accordance with standards specified by the Secretary" ofHHS, and criteria .upon 
which hardship would be det~ed are also to be established by HHS.13 

The House Repot;t accompanying the estate recovery amendments provides 
in this regard that, in developing b8rdship standards, HHS must address: (1) 
adequacy ofnotice to, and representation 0:( affected parties; (2) the timeliness of 
the process; and (3) the availability ofappea1s.14 With respect to establishing 
criteria for states to apply in determining whether to waive recovery, the Report 
states that the Secretary should provide for special consideration ofcases in which 
the estate subject to recovery is: (1) the sole income-producing asset of survivors; 
such as a family farm or other family business; (2) a homestead ofmodest value; or 
(3) cases in which there are other compelling circumstances.15 

The OBRA '93 estate recovery amendments also provide a specific definition 
ofthe term "estate." It is defined to include "all real and personal property and 
other assets included within the individual's estate, as defined for .purposes ofstate 
probate law." The state has the option, however, to expand this definition to 
include: 

any other real and personal property and other assets in which 
. the individual had any legal title or interest at the time ofdeath 

(to the extent of such interest), including such assets conveyed 
to a survivor, heir, or assign ofthe deceased individual through 
joint tenancy, tenancy in common, survivorship, life estate, 
living trust, or other arrangement.16 

OBRA 1993's estate recovery amendments apply to Medicaid payments ' 
made on or after October 1, 1993,17 regardless whether HCFAhas promulgated 
regulations. They do not apply, however to individUals who have died before that 
date,1S States can delay implementation ifthey require state legislation. They had 
until the first quarter following the close ofthe first legislative session that begins 

13 42 U.S.C. § 1396p(b)(3), 

14 '.H. Rep. No. 111, 103rd Cong, 1st Sess. (1993). at 209; found m 1993 U.S.C.C.A.N. 536. 

IS Id. 

16 42 U.S.C. § 1396p(b)(4)(B). 

17 § 13612(d)(I)(A) ofPL. 103-66. 

18 § 13612(d)(2) ofPL. 103-66. 
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after October 1~1993.19 This translates into a latest possible deadline ofApril 1, 
1995. 

HCF!\. has not promulgated any estate recovery regulations as of this 

Writing. Instead, it issued implementing guidelines through a HCF A State 

Medicaid Manual transmittal, known as Transmittal No. 63, "New Implementing 

Instruction on Estate Recovery,» dated September 1994. 


Survey Procedure 

With the support ofthe AARP Public Policy Institute, the American Bar 
Association Commission on Legal Problems ofthe Elderly conducted a nationwide 
survey ofstate Medicaid estate recovery programs and practices. The survey was 
conducted during the period from November 1995 through February 1996. The 
aim ofthe swvey was to provide federal and state policy makers with key 
information on four issues: (1) technical compliance with applicable federal law; 
(2) variation ofpractices; (3) financial impact on state Medicaid budgets; and (4) 

any adverse and inequitable consequences ofestate recovery on subgroups of 

beneficiaries and on the administration ofthe Medicaid program. 


The survey was two-pronged. It targeted both state Medicaid officials and 
legal pfactitioners, to provide a complete picture ofthe operation of the recovery 
programs. First, the Commission designed a 3S-question swvey instrument for 
state Medicaid officials (APPENDIX A). The Commission identified a responsible 

Medicaid official in each state through contacts with the federal HHS Health Care 


.Fmancing Administration's Medicaid Bureau. In cases where no state contact was 

identified, the survey was sent directly to the director ofthe state Medicaid agency. 

An accompanying letter from the Director ofthe HCFA Medicaid Bureau urged 
states to respond, to build a body ofinformation useful to policy makers in 
assessing estate recovery programs and practices. A total of 43 states (84%) 
responded to the survey. States not responding were: Alabama, the District of 
Columbia, Massachusetts, Mississipp~ Misso~ Oklahoma, Tennessee and Texas. 

The second prong ofthe survey sought to elicit an additional perspective. 
The Commission designed a similar 27-question survey instrument for legal 
practitioners (APPENDIX B). The Commission identified a knowledgeable legal 
practitioner in each state through contacts with state bar association elder law 
committees and sections, state legal assistance developers for the elderly in state 
units on aging, and members ofthe National Academy.ofElder Law Attorneys. A 
total of 49 practitioners (96%) responded to the survey. States not responding 
were Mississippi and Utah. . 

19 § 13612 (dXl)(B) ofP.L. 103-66. 
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II. Survey Findings 


Status orEstate Recovery Programs 

Programs in Existence 

Medicaid officials from 39 ofthe 43 responding states reported having a Medicaid estate 
recovery program in operation. Three states (Alaska, Georgia, Michigan) reported no program· 
operating as ofthe end of 1995. North Carolina has enacted enabling legislation and has 
regulations pending. (Note: While the Texas and Tennessee officials did not respond to the 
swvey, neither state had a program in operation as ofearly 1996).20 Thus, these five states are 
out ofcompliance with federa11aw because they have not yet implemented a program. Louisiana 
currently is in the process ofimplementing a program. 

Ofthe programs operating, the oldest was Oregon's, dating back to 1947. Three ofthe 
state programs began in the 196Os, three in the 1970s, and seven in the 1980s. The remainder of 
the programs were initiated since 1990. Ofthe 20 programs begun since 1990, one started in 
1991, four in 1992, two in 1993, ten in 1994 and five in 1995. (See TABLE 1.). 

Estate Recovery Legislation and Regulations . 

In the Omnibus B\.ldget Reconciliation Act of 1993 (OBRA (93), Congress expanded and 
mandated recovery that had been authorized since 1965. Although more than half the states had 
estate recovery programs before 1993, the new OBRA requirements created an impetus for 
legislative and regulatory changes in most jurisdictions. 

The ABA swvey found that 32 ofthe 43 responding states had enacted legislation since the 
passage ofOBRA '93. In addition, 11 states had legislation currently pending. The pending 
legislation would accomplish three purposes. It would: . 

• 	 Bring states into compliance with OBRA '93 (e.g., by adding hardship provisions, or 

changing the age reference to 55); 


• 	 Expand recovery as authorized by OBRA '93 (e.g., by imposing liens, extending the 

definition of estate); and 


• 	 Enact provisions to facilitate the recovery process (e.g., tracking the death ofMedicaid 
. recipients, excluding the state from statutes oflimitations for probate estates, directing the 
promulgation ofregulations). 

20 	 Interview with Phil Otto~ HCFAMedicaid Bureau, May 1996. (Practitioners from both Texas and Tennessee 
responded. The Texas practitioner reported no program in operation. In Tennessee, the practitioner's response 
was based on initial state efforts to implement a program.) 
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TABLE 1 - STATUS OF EsTATEREcoVERYPIloGRAMSAS OF JANUARY 1996 

State 
Have Est. Bee. 

Program? DateStuted 

Legis. 
&laded. 

post..OBRA! 
Legis. 

PesuIJDc? 
CurreAt 
Regs? 

PeIIdiDc 
Regs! 

AK N PencIiDg Y N N 
AI.. 
AR Y 1993 N N N Y 
AZ Y 1994 N N Y Y 
CA Y 1981 Y N Y Y 
CO Y 1m y y y N 
cr Y Early 1998O's N N Y N 
DC 
DE Y 1995 Y Y Y 
FL Y 1993 N Y N N 
GA N N N N N 
In Y 1m y N Y Y 
1A Y 1994 N N Y N 
ID Y 1988 Y Y Y Y 
IL Y 1965 Y Y Y Y 
IN Y 1m N N Y Y 
KS Y 1992 N N Y N 
ICY Y 1994 Y N Y N 
LA Y PencIing Y N N Y 
MA. 
MD Y 1976 N Y Y N 
ME Y 1993 Y N Y N 
MI N Y Y N N 
MN Y 1967 Y N N 
MO 
MS 
MT Y 1953 Y N N Y 
NC N Pendiag Y N N Y 
NO Y 1966 Y N N N 
NE Y 1994 Y Y N N 
NH Y Y N N N 
NI Y 1970 N Y Y Y 
NM Y 1995 Y N Y N 
NV Y 1994 Y N Y N 
NY Y 1m y y y Y 
OH Y 1995 Y N N N 
OK. 
OR y 1941 Y N N N 
PA Y 1995 Y N N Y 

'R! Y 1982 Y N Y Y 
sc Y 1994 Y N N N 
SD Y 1994 Y N Y N 
TN 
TX 
ur y , 1984 Y N N N 
VA Y 1984 Y N N N 
VT Y 1994 N N Y N 
WA Y 1987 Y Y Y Y 
WI Y 1991 .y N Y N 
wv Y 1995 Y N Y N 
WY Y 1994 Y N Y N ..

Source: ABA Commission On Legal Problems OfThc Elderly. Analysis Ofl996 State Survey. 
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Proposed legislation in some states has been the subject ofcontroversy. For example, in 
Massachusetts, a bill to expand recovery to the maximum extent pennitted by federal law drew 
opposition from title companies, estate planners, and organized bar groups. The bill that 
eventually passed was more limited than originally envisioned. In New Mexico, a 1996 bill to 
repeal estate recovery passed the legislature, but then was vetoed by the Governor. 

Of the 43 responding states, 24 reported regulations currently meffect, and 19 reported no 
regulations in effect. Of the 19, twelve had regulations pending, and seven had no rulemaking 
process underway. In addition, four states with existing regulations had additional regulations 
pending, bringing the IlllDlber ofstates with pending regulations to 16. (See TABLE 1.) 
Proposed rules addressed matters such as procedures for the program as a whole; and specific 
.areas such as the age 55 reference, hardship provisions, and exceptions to liens and claims. 1;he 
proposed rules in one state, Hawaii, are part ofa larger proposal to implement a statewide 
Medicaid managed care program. 

Program Qperation 

The vast majority ofthe states (38 states) reported that the estate recovery program is 
operated by a state agency, such as the designated Medicaid agency. In Ohio, the program is run 
by the Attorney General's office. In Minnesota and New York:, local agencies are responsible for 
estate recovery. 

Some states enter into contractual arrangements with private contractors to perfonn third 
party liability recovery activities. The scope ofwork for such contractors may vary. For 
example, an earlier study reported that the Colorado program was designed to use contract· 
personnel, in accordance with the terms ofthe state legislative appropriation. The state awarded 
a fixed fee contract to the lowest acceptable bidder to handle recovery and the filing of"TEFRA 
liens" (see pages 25·26 regarding TEFRA liens), but the state retains responsibility for monitoring 
the program.21 The ABA survey found that five states contract with a private entity to operate 
their estate recovery program (Arizona, Colorado, Florida, Iowa, West VIrginia). In Florida, 
activities have been contracted with a private attorney since 1994, and the state was seeking 
contractors through a competitive bidding process at the time ofthe survey. In addition, Montana 
was in the process ofobtaining a contractor. In Hawaii, a contractor has been retained to pursue 
TEFRA liens. 

21 Am.erican: Public Welfare Association. Medicaid Management InsuIance in colIaboration with U.S. 
Department ofHealth and Human Services Health Care Financing Administration. Medicaid Bureau. Estate 
Recovery Reference Guide. October 1994. 
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Scope of Estate Recovery 

Services Recoverable 

The OBRA '93 estate recovery provisions mandated states to seek recovery for payments 
made for nursing tacility services, home- and community-based services and "related hospital and 
prescription drug services." States must recover from the estates ofindividuals who were age 55 
and over when they received the services. In addition, at their option, states can choose to recover 
for any other items or services under the state Medicaid plan, as long as the services were received at 
age 55 or thereafter. . 

To determine the scope ofservices for which state programs seek recovery, the survey asked 
both Medicaid officials and legal practitioners whether each ofthe following services is recoverable 
in whole or in part: nursing facility services, intermediate care filcilities for the mentally retarded, 
home- and community-based services, hospital services, prescription drug services, physician services 
and any other services. The results are summarized in TABLE·2. A total of24 Medicaid officials 
and 16 practitioners said the state recovers in full for all ofthese services. (States in which no 
program is operating or is just getting underway _. Arkansas, Georgia, Louisiana, Michigan, Texas 
-.did not respond to this portion.) The discrepancy between· the answers ofthe officials and the 
practitioners suggests the scope ofservices recoverable in practice may not be fully understood in the 
legal community. 

Nursing Facility Services. All ofthe responding Medicaid officials with programs currently in 
operation indicated that their state seeks recovery for nursing facility services, up to the total amount 
spent on the individual's behaJ.t: as required by federal law. The legal practitioners echoed this, 
reporting full recovery ofsuch services, except that North Carolina indicated that for nursing facility 
services (as well as other services listed below) recovery is only for "an equitable portion" as per 
. state statute.22 . . 

Intermediate Care Facilitiesfor the Mentally Retarded (lCFI-MR). Recovery for services of 
intermediate care tacilities for the mentally retarded is not required by OBRA '93. Although· 
wording in HCF A Transmittal No. 63 defines nursing :facility services as including such institutions, 
the statutory definition of"nursing facility" in the Medicaid law does not.23 Thus, recovery of 
ICFIMR costs is optional for persons age 55 and older. Thirty-seven responding Medicaid officials 
said their state recovers for ICFIMR services, while two states did not show recovery. One state, 
Nebraska, rioted that no payments for ICFIMR. services have been recovered to date .. 

22 NCGS l08A-5(a). 

23 42 U.S.C. Sec. 1396d(f). 
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TABLE 1 
SEilVICES REcoVERABLE UNDEil ESTATE REcoVERY PRoGRAMs AS OF VV90 

(State Medicaid 0fIicials' Respcmes) 
• = All sudl services are m:ovcnble 0 .. Part ofsudl services are recoverable 

StMe 

N...... 
:r.dIIt:y 
Scrrica ICF-MR. 

Im::&c-.
o 

. baedCare 
HtioIpIDl& 

PIqIic:iIIa 
' Scrrica 

Otber 
Semc:a 

PJ_IptioaDrug 

AK 
ftJ., .'AR • • • • • 
AZ • • • • • • 
CA • • • • • • 
CO • • • • • • cr • • • • • • 
DC 
DE • • • • • • 
FL • • • • .. • 
GA 
HI • • • • .. 
IA • • • • • • 
ID • • • • .. • 
1L • • • • • • 
IN • • • • • • 
KS • • • • • •
KY • • • • • • 
LA 
MA. 
MD • • • • • • 
ME • • • • • 0 
MJ: .'MN • • • • • 
MO 
MS 
MY • • • • • • 
NC • • • • • 
NJ) • • • • • • 
NB • • 0 • • 0 
NH • • • • • • 
Nl' • • • • 0 0 
NM .. • • • • 
NY • • • • • • 
NY • • • • • • 
OH • • • 0 0 
OK 
OR • • • • • • 
PA • • 0 
RI • • • • • • 
SC • • • 0 
SD • • • • 
TN 
TX 
UT • • • • • • 
VA • • • • • • 
VT • • 0 0 0 
WA • • • 0 • 0 
WI • • 0 0 0 0 
WV • • • 0 
WY • • • • • 
TaIaI. 31 35 31 31 32 

Source: ABA CoImDission On Legal Problems OfThe E1deriy, Analysis Of 1996 State Survey. 
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Home- and Community-Based Services. Home- and community-based services include a 
complex matrix ofservices, some ofwhich maybe part ofthe regular Medicaid state plan(e.g., 
home health care, personal assistance, skilled therapy, services for functionally disabled older 
individuals under §1929,24 and community supported living arrangement services under §19302S

), 

and some ofwhich are tenDed "191S(c) waivers" which permit states to provide a variety of 
services for people who otherwise would qualliY for institutional care.26 The Medicaid officials in 
all responding states with operating programs stated they recover for home- and community­
based services, with some noting recovery specifically only for "waivered services." 

Hospital andPrescription Drug Services. While a substantial portion ofhospital costs for 
older personS and persons with disabilities are covered by Medicare Part A, Medicaid also has a 
role in funding acute care, as well as prescription drugs. OBRA '93 requires that states recover 
for "related hospital and prescriptions drug services" paid for by Medicaid. HCFA Transmittal 
No. 63 defines "related" services as any services "provided to an individual while receiving 
nursing tacility and home- and community-based services." It does not specify a medical 
connection between these kinds ofservices but only a concurrence in time. Almost all ofthe 
responding officials in states operating programs reported seeking r~overy for hospital and 
prescription drug services. West Virginia noted that hospital care required for chronic or terminal 
care is not considered related to nursing home':' or community-based care. South Carolina 
specified that "inpatient" hospital services are recoverable. State oft1ciaIs interpreted "related 
services" as those provided "while receiving," "during," or "as part of' nursing facility or home­
and community-based services. Overall, the results indicate a sweeping interpretation of 
"related. " 

Physician Services. Physician services are not mentioned in the OBRA '93 provisions or 
the HCF A transmittal. How~er, OBRA permits recovery for "any items or services under the 
State plan.,m Thirty-four Medicaid official~ reported seeking recovery ofcosts for physician 
services, with several specifying that recovery is only ifthe services are related to nursing home or 
home- and community-based ~rvices. . 

24 See 42 U.S.C. § 1996t 

2S See 42 U.S.C. § 1996u. 

26 See 42 U.S.C. § 1396n. 

Z7 42 U.S.C. § 1396p(b)(1)(B). 
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Other Services. A total of32 Medicaid officials indicated recovery for "other" services, 
with 24 making full recovery and eight partial recovery, including: 

• All long-term care services as provided under the state plan (Arizona) 
• All other services (California) 
• Dental (Nebraska) 
• Adult day health, private duty nursing, and Medicaid personal care (Washington) 
• Private duty nursing and home health therapy (Wisconsin). 

HCFA Transmittal No. 63 also addresses recovery for Medicare cost-sharing for QMBs. 
QMB refers to the "Qualified Medicare Beneficiary" program under which state Medicaid 
programs are required to pay Medicare premiums, deductibles, arid co-payments for persons with 
incomes below the federal poverty level and with few assets. SLMB, or the "Specified Low­
Income Medicare Beneficiary" program is similar, but requires that states pay only the Part B 
Medicare premium for those at slightly higher income levels than QMBs. According to HCF A 
Transmittal No. 63, states should seek recovery for Medicare cost-sharing for qualified Medicare 
beneficiaries, to the extent that the cost-sharing was for nursing facility or home- and community­
based services or related hospital and prescription drug services. Ohio specifically noted recovery 
ofthis cost. Maine reported recovery for "everything except QMB and SLMB and Medicare buy­.m. " 

The Probate Estate 

The OBRA '93 estate recovery amendments present states with a clear choice as to the 
scope ofproperty for recovery. States must recover from the "probate estate" as defined by state 
law but have the option ofexpanding recovery far beyond this. Several questions on the survey 
targeted state policy and practiCe concerning the scope ofthe estate subject to recovery. 

OBRA '93 specifically defines the term "estate" as "all real and personal property and other 
assets included within an individual's estate, as defined for purposes ofstate probate law.,,28 
Probate is a court proceeding to clear title to property passing from a deceased person to those 
named in a will or entitled to take property under the laws ofintestacy. A probate estate is the 
property that is administered by the probate court after a person's death. Assets constituting the 
probate estate are listed in an inventory filed with the court. Assets that are considered part ofthe 
probate estate may differ somewhat from state to state, but generally if the deceased person is the 
sole owner ofan asset and title is vested completely in the person's name, the asset is subject to 
probate. Consistent with the Uniform Probate Code, adopted by many states, property that 
generally is considered outside ofthe probate estate, and that does not pass by will or by the laws 
ofintestacy, includes: 

• Property held in joint tenancy "with right ofsurvivorship" 
• Life insurance payable to a named beneficiary; 

28 42 U.S.C. Sec. 1396p(b)(4). 
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• 	 Property held in a trust; 
• 	 R.etfrem.ent plans payabl~ to a named beneficiary; 
• 	 Pay-on-death bank: accounts and trust arrangements on bank accounts payable to a named 

. beneficiary at death; and 
• 	 Deeds in which the deceased held only a life estate, with the property going after death to a 

named beneficiary who holds the "remainder" interest in the property. 

According to this definition, 19 ofthe 43 states responding to the survey limit the scope of 
their estate recovery program and practice to the probate estate, and thus do not recover the 
funds listed above. (See TABLE 3.) In addition, Alaska, which does not yet have a program in 
operation, indicated the scope ofrecovery will be limited as well. In some cases, the limitation to 
the probate estate is specified in law or in regulations. For example, the Arizona regulations track 
·OBRA language by defining estate as "all real and personal property and other assets included 

within the individual's estate, as defined for purposes ofstate probate law." 


The survey included two questions that focused on the reach ofthe programs within the 
bounds ofthe probate estate. First, the survey asked whether in practice states seek to collect 
cash assets that were exempt under Medicaid because they were below the Medicaid asset limit. 
For instance, this might include minimal bank accounts or resident accounts held by nursing 

. homes. A total of34 states reported they seek to collect such assets. Second, the survey asked 
whether in practice states seek to recover other personal property owned outright by the 
beneficiary prior to death. For example, this might include automobiles, j~e1ry, or furniture. A 
total of32 states reported they seek to collect such property. (See TABLE 3.) 

Beyond the Probate Estate 

OBRA '93 provides states with the option ofexpanding the definition ofestate beyond the 
probate estate, to include: 

any other real and personal property and other assets in which the individual 
had any legal title or interest at the time ofdeath (to the extent ofsuch 
interest), including such assets conveyed to a survivor, heir, or assign ofthe 
deceased individual through joint tenancy, tenancy in common, survivorship,. 
life estate, living trust, or other arrangement.29 

Joint tenancy is a legal term that means "co-ownership." The most common form ofjoint 
tenancy is 'Joint tenancy With right of survivorship;" Each ofthe joint owners or "joint tenants" 
owns the entire asset. Each party has an undivided equal interest in the whole and a right to use 
and manage the whole jointly. When one joint owner dies, ownership immediately passes to the 
remaining individual or individuals. Thus, title does not pass through the will or through 
intestacy. The property passes "outside the probate estate." 

. Joint tenancy with right ofsurvivorship is distinct from "tenancy in common," in which 
property is held in the name oftwo or more individuals, and each has an undivided specific (not 

29 	 42 U.S.C. Sec. 139p(b)(4)(B). 
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necessarily equal) interest in the whole - for example, a one~half interest or a two-thirds interest. 
The undivided interest ofa deceased tenant passes by will or by intestacy. Thus, a deceased 
tenant's share oftenancy in common property is subject to probate. 

In the ABA survey, a total of24 states reported that in practice they seek recovery against 
property which the beneficiary owned jointly prior to death. However, six ofthese· (Colorado, 
Connecticut, Delaware, Kentucky, Maryland and New York) also claim to limit recovery to the 

. probate estate. Thus, when they target "joint property," they may be referring to tenancy in 
common and not joint tenancy with the right of survivorship. Therefore, it appears that 18 states 
seek to recover property in joint tenancy with right ofsurvivorship. . 

The survey also revealed other variations regarding joint propertY. For example, Wisconsin 
and Maine indicate that they recover against personal but not real property owned jointly. 
Moreover,in some states, such as Idaho, legislative language merely tracks the wording ofOBRA 
'93, while in other states such as Florida, the reach ofrecovery is not specifically defined in law, 
and is a matter ofpractice. 

A life estate is an asset a person has the right to possess and use only for as long as the 
person lives. A life estate passes directly to the remainder owner after the user dies. It is not, 
therefore, an outright transfer ofownership. Under OBRA '93, a life estate in which the deceased 
recipient had an interest "at the time ofdeath" can be subject to recovery. 

Strictly speaking, a life estate owner has no interest "at the time ofdeath" because that 
interest is extinguished by the death. However, HCF A and the states have loosely read this 
language to mean the moment just before death. The ABA survey showed that nine states 
(Maine, Montana, Nevada, Ohio, Oregon, Pennsylvania, Utah, Washington and Wyoming) seek· 
recovery against property in which the beneficiary had a life estate. As several ofthe practitioner 
comments note, valuation ofsuch property is difficult. Although mortality tables are commonly 
used to value life interests, one may argue that as a practical matter, in the moment just before 
death, a life estate is worth zero dollars. 
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TABLE 3 

ScoPE OF' "ESTATE" AGAINST WBlCH BJr.a)VER.Y Is AUTHORIZED 


SMte 
a-..yUmitell 
to Probate EAate 

RecoveJ'f Apbast 
EseIDpt CasI& . 

~eJ'fApIDst 
Odae.r PenoaaI Property ... 

RecoveJ'f Apiast 
. JoiDt Property 

RecoveJ'f ApiDst 
UfeEstates 

AX y 

AI. 
AR Y Y Y N N 
AZ Y Y Y N 
CA N Y .N Y N 
CO Y Y Y Y N 
cr Y Y Y Y N 
DC 
DE Y Y Y Y N 
PI. N Y Y N N 
GA 
m y N Y N N 
IA N Y Y Y N 
D> N Y Y Y N 
IL N Y Y Y N 
IN Y Y Y N N 
KS Y Y Y N N 
KY Y N Y Y N 
LA 
MA 
MD Y Y Y Y 
ME N Y Y Y Y 
MI 
MN Y Y N N N 
MO 
MS 

MT N Y Y Y Y 
NC Y 
NO N Y Y Y N 
NE Y Y Y N N 
NIl N Y Y Y N 
N1 Y Y Y N N 
NM Y Y Y N 
NV N Y Y Y Y 
NY Y Y Y Y N 
OH N­ Y Y Y Y 
OK 
OR N Y N Y Y 
PA N­ Y Y Y Y 
RI Y Y Y N N 
SC N- y Y Y N 
SD N Y Y N 
TN 
TX 
UT N­ Y Y Y Y 
VA Y 
vr Y Y Y N N 
WA N Y Y Y Y 
WI N Y N N N 
WV N N .y Y N 
WY :N­ y y y y 

Soun:e: ABA Commission On Legal Problems OfThe Elderly, ADalysis Ofl996 State Survey. 

• "'Yes~ respoD!Ie cbaDged to "No~ to coaform to a standard defiDitiOll.of"probate estaJe.~ 
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Finally,· several states described other way.sin which the scope ofrecovery exceeds probate 
definitions. In Colorado, the state may attempt to recover on a small estate that does not require 
probate filing. In Florida, recovery includes various kinds oftrusts. In Iowa, state law allows for 
recovery of property in which recipient's surviving spouse or minor child had an interest. In 
Montana, nursing facilities that hold personal funds ofa resident must pay any balance directly to 
the state agency after the resident's death. In addition, any excess burial funds also must be paid 
directly to the ~ agency. In Oregon, banking statutes allow the state to collect up to $15,000 
directly from bank accounts without going through probate. Washington and Wisconsin both 
collect not only onjoint bank accounts but "payable on death" accounts as well. Nevada reports 
collection on a range ofprobate and non-probate assets including patient trust fund monies, 
patient liability refunds, bank accounts, motor vehicles, living trusts, and property divided by 
court order. 

Understanding of Scope ofRecovery 

A clear understanding ofassets targeted in recovery is critical for state officials, legal 
practitioners, consumers and the public. The ABAsurvey asked legal practitioners ifthe scope of 

. recovery was understood in practice. Eighteen practitioners reported that the scope was 
understood, while 28 responded that it was not well understood . 

. Practitioners particularly lacked understanding in states where the recovery program is still 
.new. A D.U11lber ofpractitioners looked to forthcoming regulations to clarify its scope and 

. process. In addition, practitioners expressed more uncertainty in states that used an expanded 
definition ofprobate. Areas ofnoted uncertainty included: 

. 	 . 
• 	 Evaluation oflife estates (How will the state determine what the· estate was worth at the 

time ofdeath? Will a life ~ectancy annuitization be used?) . 
• 	 Application to joint tenancy and trusts (How would a lien be enforced against a joint 

owner?) .. 

• 	 Application to personal property and cash (What procedures does the state use to collect 
such property?) 

• 	 Multi-party accounts and pay-on-death accounts (How does recovery relate to state banking 
laws, multi-party account laws?) 

• 	 Recovery ofnursing home accounts. . 

Practitioners remarked, for example, that '<the program is still new and not well understood" 
(Arizona); "how liens and claims would operate with respect to joint property is unclear" 
(Delaware); "the expanded scope ofrecovery is.so new that what is subject to recovery .. .is 
completely unknown" (Idaho); and "there is a great deal of confusion even in the estate planning 
organized bar about the scope ofthe claim" (Massachusetts). 

A1s9 notable is the significant discrepancy in answers by Medicaid officials and legal I 

practitioners regarding the scope ofrecovery. For example ­

• 	 Regarding recovery ofpersonal property owned by the beneficiary prior to death, officials 
and legal practitioners answered differently in 16 states. (In 13 states, officials answered that 
the state recovered on such pr9Perty while the practitioner answered that the state did not 
recover, and in the other three states vice versa). 
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• 	 Regarding recovery ofjointly owned property, officials and practitioners answered 
differently in 11 states. (In six states the officials answered "yes" and the practitioners "no," 
but in the remaining five states the officials answered "no" and the practitioners "yes.") 

• 	 Concerning life estates, officials and practitioners differed in nine states.. (In six states 
officials said life estates were not included while practitioners said they were, and in three 
states vice versa.) , 

• 	 Finally, concerning exempt cash, the responses differed in six states (with officials reporting 
recovery in five states where practitioners thought there was no recovery).· 

Thus, for personal property and exempt cash recovery, practitioners seemed unaware ofthe 
extent of recovery attempted by the state. For joint property and life estates, the disparities 

. followed no particular pattern and suggest a general ambiguity in the parameters ofstate 
programs and practices. 

Title Conveyancing Concerns 

Expansion of recovery beyond the probate estate bears on the titling of real property. 
Generally state Jaw provides, for instance, that where real property is held by joint tenants with a 
right of survivorship, the surviving co-tenant takes clear title. The debts ofthe deceased tenant 
are not enforceable against the property. This principle is important in tracing the chain oftitle. 
However, estate recovery against jointly owned property could mean that the property is saddled 
with the Medicaid debt ofthe deceased recipient. Yet this would not be revealed in a title search, 
particularly ifthe state·had not filed a lien. Thus, trust and estate lawyers have raised the concern 
that "hidden" Medicaid claims could cloud title. Similarly, hidden claims could adversely affect 
life estate property and trusts. 

The survey asked legal practitioners whether they had encountered any title conveyancing 

problems. Five ofthe 49 responding practitioners reported encountering such problems 

(Colorado, Dlinois, New Hampshire, South Carolina, Tennessee). They commented that: 


• 	 Liens have been challenged by attorneys representing sellers (Colorado). 
• 	 Title companies and the probate bar are concerned because there is no limitation period on 

Medicaid claims (Dlinois, Tennessee). 
• 	 There are problems with the state seeking to use liens to collect from the surviving spouse if 

the spouse seeks to sell the home (New Hampshire). 

In addition, three other practitioners said the program was still new but that conveyancing 
problems were anticipated (Massachusetts, South Dakota, Wyoming). The Massachusetts 
practitioner indicated that the state title conveyancing bar successfully opposed recent 
unsuccessful legislative attempts to expand recovery beyond the probate estate with the argument 
that the proposed expansion ''would have led to huge title problems, clouding title to all property 
with a joint tenancy or a life estate or trust in the chain oftitle." 

Procedure for Tracking Estate Recovety Claims 

To initiate the estate recovery process, state agencies must receive notice ofbeneficiary 

deaths and match this against infonnation on beneficiary assets and property. An Octqber 1994 

estate recovery report by the American Public Welfare Association described procedures from 
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. 	 . 
selected states for tracking deaths and identifying assets.30 The ABA survey sought updated 
infonnation on tracking from state Medicaid officials. . 

Tracking Deaths. The 43 state respondents listed a variety ofmethods through which the 
estate recovery unit learns ofthe death ofbeneficiaries or their survivors. The approaches listed 
below are relevant primarily to tracking deaths ofbeneficiaries' survivors (i.e., spouse, children, 
siblings), since state payment and eligibility files will usually reflect the deaths ofbeneticiaries 
themselves. Several states use multiple systems for tracking deaths. Examples ofprocedures 
used include: 

• 	 Caseworker referrals (for example, Delaware, Hawaii, Indiana, Kentucky, Nebraska, New 
Hampshire, Oregon, VU'ginia and other states) 

•.. Review ofprobate filings (Delaware, Dlinois, MaIyland, Maine, Minnesota, Nebraska, 

Nevada, New Hampshire, South Dakota, Vermont, Washington, Wisconsin) 


• 	 Review of death records in the vital statistics bureau (Florida, Iowa, Kentucky, Maine, 
Wisconsin) . 

• 	News clippings from obituary pages (Idaho, Dlinois, Washington, Wyoming) 
• 	 Final accountings by guardians and conservators (Minnesota) 
• 	 Infonnation from nursing homes (New Jersey, South Dakota) 
• Notification by estate representatives (Arizona, Arkansas, California, North Dakota) 


.• Notification by estate attorneys (California, New Jersey) 

• 	 Notification by relatives (Idaho, Nebraska, New Jersey,Washington). 

In several states that rely on notification, the states have mandatory notification laws or 
policies. In Arkansas, estate representatives are required to give notice to the Department of 
Human Services when an estate administration is opened. California has mandatory reporting 
provisions requiring estate attorneys to notify the Department ofHea1th Services ifthe decedent 
was a Medi-Cal beneficiary. In North Dakota, state law requires notice to the Department of 
Human Services when a probate is initiated. Proposed legislation in Colorado would require 
attorneys, personal representatives and public administrators to notify the Department or the 
contractor when they are handling the estate ofa former Medicaid recipient. 

Tracking Assets. According to the survey respondents, once estate recovery units receive 
infonnation on recipient deaths, they generally match this with eligIbility data to identify assets 
and property. These data originate at the time ofapplication, and may be updated through re­
certification. Further information comes from letters ofinquiry sent to estate representatives, as 
well as information from nursing homes and banks. . 

A number ofstates reported that their estate recovery tracking is implemented by a 
contractor (Arizona, Colorado, Florida, Iowa). Contractors are essentially private collection 
agencies whose profits may depend in large part on how much debt they recover. In Montana, a 
contractor was in the process ofdeveloping a tracking process~ In Ohio, the Office ofHuman 
Development Services forwards inforination on recipients deaths to the Attorney General's office, 

30 	 American Public Welfare Association, supra note 21. 
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which tracks assets. Several states indicated they use computerized information systems in 
tracking cases. ' 

Once assets ofdeceased Medicaid beneficiaries are identified, the estate recovery unit files a 
claim in probate and/or places a lien on property. In at least one state, Oregon, the state collects 
directly from bank accounts pursuant to state legislation A letter to the bank includes an 
indemnity agreement so the bank holds no liability to other creditors who may have priority on the 
state's claim. Ifa creditor with priority status requires payment, the state pays the creditor from 
the bank account. 

Minimum Estate and Claim Thresholds 

Either officials or practitioners in 16 states reported use ofa minimum estate value threshold 
below which recoveries were not sought. The reported thresholds included nominal figures as 
low as 550 (Wisconsin) and as high as 550,500 (Kentucky, for a homestead). One state uses a 
foimuIa amount based on the size ofclaim (West Vrrginia) and another on the average value of 
homes (New Mexico) as shown in TABLE 4. Several states explained that they use a cost­
effectiveness analysis on a case-by-case basis to determine whether it is worthwhile to seek 
recovery. 
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TABLE 4 - STATES WITH MINIMuMESTATE VALUES BELOW 

WmCBREcoVElUES WlLLNOT BEMADE 


(Columns are joined ifofficiaJ. and practitioner provided same response) 

Officials' Response Practitioners' Response 

CA $SOO 

CO $SOO 

ID $SOO 

KY 
$5,000 estate not include home 

$SO,500 home 

MT $2,000 

NC $5,000 

NE $S,OOO 

NJ $3,000 

NM SOOIo ofaverage price of homes in county where homestead is located. 

NV $100 

PA $1000 

SC $5,000 personal property 
$S,OOOhome $S,OOO 

VA $1,000 

WA $2,000 

WI $SO 

WV $S,OOO above value ofstate's 
Medicaid lien 

Soun:e:. ABA Commission On Legal Problems OfThe Elderly. Analysis Of l~ Stale Survey. 

Fifteen states (counting official and practitioner responses together) reported using a 
minimum recovery claim threshold below which recoveries were not sought. Several other states 
reported that they use a case-by-case cost-effectiveness analysis to decide whether to pursue a 
recovery claim. The reported thresholds again included nominal figures as low as $50 (Hawaii, 
Nebraska,. Oregon, Pennsylvania, WISconsin) but high-end thresholds topped out at $3,000 (North 
Carolina) as shown in TABLE 5. 

21 




TABLE 5 - STATES WITH MINJ:MuM CLAIM VALVES BELOW 

Wmca:llEcoVERIES WILL NOT BE MADE 


(Columns are joined ifofficial and practitioner provided same response) 

Officials' Response Practitioners' Response 
, 

CA $500 

CO $500· $500 

m $50 

m $500 

KS $350-500 

NC $3000 

NE $50 \ 

NJ $500 

NV I 
$100 

OR $50 

PA $50 

SC $500 

VA $1,000 

WA $100 

WI $50 

Soum:: ABA Commissioa On Legal Problrms 0f'Thc Elduly, ADalysis Of1996 State Survey. 

• Threshold disregarded ifprobate is opened, since there is nO cost for filing a claim. 

Enforcement ofEstate Recovery 

Waivers and Deferrals 

OBRA '93 provides that recovery can be made only after the death of the surviving spouse, 
and when there is no surviving child under age 21, blind or disabled. As to recovery against a 
homestead, the mandatory deferral under OBRA does not require that the spouse or child live in 
the home. It requires only that they be alive. Because these deferrals could last for a lengthy 
period, some states choose to waive recovery altogether when the beneficiary is survived by a 
spouse, minor or, disabled child. 

The survey ofofficials produced 36 responses to questions about waiver and deferral. All 
responded that they either WfUve or defer recovery ifa spouse, minor or disabled child survive the 
beneficiary. Twenty-five states reportedly waive recovery. 
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TABLE 6· 
WAIVER. AND DEFERRAL OF EsrATE REcoVERY 

[When beoef'lcia.,. is sunived by spouse or dlild under 21/blindlor disabled] 

WliYe Reccm!ry Defer Rec:owry B.esid_Required- May OtTer Seulemeat 
Stare 

AK 
AI.. 
AR. 
AZ Y Y N Y 
CA Y Y N Y 
co Y Y Y 
CT Y N Y N 
DC 
DE 
FL 
GA 
HI Y N Y N 
IA 
m N Y Y 
n.. N Y Y Y 
IN Y 
KS Yf Yt N 
KY Y N Y Y 
LA 
MA 
MD Y N N N 
ME Y N N Y 
MI 
MN. Y Y Y Y 
!dO 
MS 
Ml' Y N N N 
NC Y N Y Y 
NO Y Y N Y 
NE Y N N N 
NH N Y N 
N1 N N N 
NM Y Y N N 
NV N Y 
NY Y N N N 
OH 
OK. 
OR Yf Yf N N 
PA N Y N N 
RI Y N N N 
sc N- y N N 
SD Y 
1N . 
TX 
tIT Yff Yff N Y 
VA Y N Y 
VT N Y N N II 
WA N Y. N Y 
WI Y N N Y 
wv N Y Y N 
WY Yt Yf N N 

Total 2S Yes 19 Yes 6 Yes 15 Yes 
9 No 12 No ?l No 16 No 

Soun::c: ABA Commimion On Legal Problems OfThc Eldaiy. ADalysis Ofl996 State Survey. 

• Spouse or child must reside in homestead in order for state to waive or defer recovery. 
f Waiver granted for surviving minor or disabled child. Deferral granted for SUIViving spouse. 

ff Waiver granted for disabled child only. Deferral granted for SUIViving spouse or minor child. 
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Twenty states defer recovery according to officials. Officials in eleven states report that 
they waive or defer reCOvery, depending upon the circumstances (Arizona, California, Colorado, 
Kansas, Minnesota, New Jersey, New Mexico, North Dakota, Oregon, Utah, Wyoming). For 
example, Kansas, Oregon, and Wyoming may waive recovery ifthe beneficiary is survived by a 
disabled or minor child. while deferring recovery where the survivor is a spouse. The distinction 
may be motivated in part by the difficulty in tracking the resource over a period that could span 
decades. 

Ofnote is the fact Medicaid officials in seven states reported that they would seek recovery 
ifthe surviving spouse, minor or disabled child did not live in the home (Alabama, Connecticut, 
Hawaii, Dlinois, Minnesota, North Carolina, West VIrginia). Requiring residence in the home by 
the survivor raises a compliance question under federal law, since the legislative language of 
OBRA '93 does not make residence in the home a prerequisite. 

I ' 

The survey also queried respondents whether they consider negotiating settlements of 
amounts due or payment schedules with heirs when recovery is permitted. Thirteen states report 
doing so. Seventeen states report that they do not do so. 

As in other areas, practitioner responses varied significantly from official responses. In 17 
states, responses about waiver and deferral practices contradicted each other. The high rate of 

, inconsistency is an indicator ofa significant level ofconfusion plaguing estate recovery policies 
and practices. 

Use ofLiens 

States may choose whether to use liens to protect the state's interest in the property of 
Medicaid beneficiaries. A great deal ofconfusion is evident even among persons who manage 
Medicaid estate recovery programs over the tenninology ofliens and estate claims. In simplest 
terms, 'a lien is nothing more than a piece of paper filed somewhere that merely serves to give an 
owner ofproperty and all potential buyers notice that there is an encumbrance against the 
property. The lien itse1fis not a claim. To become a formal claim against the property, the 
creditor must usually do something more. Typically, the creditor must file a judicial action of 
some sort to create a claim'that may then be granted or denied by a court. 'This may ocCur as part 
ofprobate proceedings or as a separate collection proceeding. In reality though, liens against real 
property are often "enforced" without going to court at the time property is sold. Since it is 
impossible to convey clear title to property ifa lien is attached, the seller is faced with the choice 
ofeither satisfying the lien as part ofthe sale or going to court to seek removal ofthe lien sO that 
the property can be sold. 

Estate recovery programs use two types ofliens to protect the interest ofthe state - pre­
death and post-death liens. Pre-death lienS are those imposed upon the homes ofliving 
beneficiaries who have been detennined (after notice and an opportunity for a hearing) to be 
"peonanently institutionalized" and not likely to return home (see pages 29-30 regarding 
permanent institutionalization procedures). Medicaid liens against the homestead ofsuch living 
institutionalized individuals are called TEFRA liens, since these liens must follow rules set out in 
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the Tax: Equity and Fiscal Responsibility Act of 1982.31 Post-death liens, often a part ofthe 
probate process, follow state law, although federal law dictates certain notice requirements (see 
pages 36-41 regarding notice requirements). 

The survey asked whether states use either pre-deathTEFRA liens or post-death liens. 
Officials in 19 states responded they use liens (se~ TABLE 7). This total rises to 23 if 
practitioners'responses are used for states in which officials did not respond. In three additional 
states, although officials reported that liens were not used, practitioners responded that liens were 
indeed used (North Carolina, Pennsylvania, South Carolina). Thus again, some fundamental 
confusion over practices is evident. 

Respondents' descriptions ofthe processes used for placing liens were not detailed enough 
to make in-depth comparisons. But in general terms, ..13 state officials (glus an additional seven 
practitioners) report using probate proceedings to impose at least some liens. Eight states 
reported using "other liens." These generally referred to non-judicial processes for imposing 
liens, such as filing ofa lien notice in county clerks or recorders offices. 

Thirteen state officials reported using pre-death TEFRA liens. According to HCF A, two 
non-responding states also use TEFRA liens, bringing the total to 15 states.32 Some states 
(Hawaii, Montana, New Hampshire) are just getting their TEFRA lien program underway. 
Wyoming is not yet placing TEFRA liens, but intends to begin soon. California previously used 
TEFRA liens, and still has some that are outstanding, but no longer places such liens. The survey 
did not ask officials to report the number ofTEFRA liens placed. 

31 	 42 U.S.C. § 1396(a)(l)(A) and (B). 42 C.F.R 433.36(g). 

32 	 In addition to die 13 states shown in Table 7, AlaNnna and Missouri also use TEFRA liens; according to the 
HCFA Medicaid Bureau, but neither rtlSPOnded to the ABA SUIVey •. Interview with Phil Otto, May 1996. 
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TABLE 7 

LIENs USED BY STATES IN MEDICAID ESTATE REcoVERy PROGRAMS 


sate LII:DI Used? TEFRA LieDs! Probate LieDs! OtherLleas? 

AK 
AI.. 
AI. 
AZ N 
CA 
CO Y Y Y Y 
CT Y Y Y N 
DC 
DE 
.FL 
GA 
HI Y Y 
IA 
ID Y Y Y Y 
n. y y y Y 
IN N 
KS N 
KY N 
LA 
MA 
MD Y Y Y N 
ME N 
MI 
MN Y Y 
MO 
MS 
MT Y Y N N 
NC N 
NO N 
NE N 
NH Y Y Y Y 
NJ Y N N y. 

NM N 
NY Y Y Y Y 
NY Y Y Y N 
OH N 
OK 
OR. N 
PA N 
R.I Y N Y N 
SC N 
SO Y Y N N 
TN 
TX 
UT Y N N Y 
VA N 
VT N 
WA Y N Y y. 

WI Y Y Y N 
WV Y Y 
WY Y N Y N 

. .
Soun:e: ABA Commission On Legal Problems OfThe Elderly. ADalysis Of1996 State Survey. 
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Enforcement and Removal ofLiens 

. Ifstates use liens on beneficiaries' homes to protect the state's recovery interest, they may 
collect upon sale ofthe home, by law, only ifthe TEFRA lien deferral protections (for spouse, 
minor/disabled children, siblings, and caretaker children) do not apply. Most ofthe responses 
from officials and practitioners in those 23 states reporting some use ofliens generally indicate 
that ifa·lien has been properly placed on the home, enforcement ofthe lien most often occurs in 
one oftwo ways. First, enforcement may occur through the eligIDility process ifthe beneficiary is 
still alive. That is, the proceeds from sale ofthe property become a countable resource which 
terminates the beneficiary's eligIDility for Medicaid until the excess resources are spent down. 
Second, enforcement may occur through the real estate closing process. In the closing process, 
encumbrances on the property must be satisfied in order to convey clear title to a buyer. 

Federa1law requires that a TEFRA lien placed on the home ofa living institutionalized 
individual must terminate ifthe beneficiary returns home. All ofthe states using TEFRA liens 
reported having a process for releasing the lien as soon as the department or recovery unit is 
notified that the beneficiary has returned home. The process usually involves filing a release of 
lien document in county recorders' offices. 

However, these responses leave open several questions about meaningful state compliance 
with TEFRA provisions intended to protect beneficiaries. None ofthe states explained whether 
they have a reliable process for learning when beneficiaries return home. In other words, are 
status changes or payment changes automatically communicated to estate recovery units, or is it 
common for beneficiaries to return home without the estate recovery unit knowing? Ifthe latter 
is common, then compliance with TEFRA may fall short. The survey results do not provide an 
answer to thisconcem. However, two states noted that there is no process for release ofliens in 
practice, although the lien theoretically dissolves on return home (West Virginia, Wyoming). 
Practitioners in three states remarked that their states seldom take initiative to release liens unless 
prompted by family members or counsel (Alabama, Massachusetts, Wisconsin). Another state 
(Montana) requires a "written request" before filing a release oflien. And one state does not 
consider a return home to have taken place until the beneficiary has been home for more than 90 
days (Oklahoma, according to the practitioner responSe). 

Variation in Practice 

The survey revealed variation in the kinds ofestates frequently targeted. While many states 
appear to focus heavily on homesteads and real estate, at least two states have set up· 
administrative mechanisms outside the probate process to capture personal funds, including very 
small sums that in the aggregate can significantly add to recovery revenue. Both Oregon and 
Washington channel estate monies directly to the Medicaid agency.. Oregon sends letters of 
recovery to bank accounts of the deceased beneficiary. Under state law, the banks must remit any 
balances directly to the agency. Washington requires long-term care facilities to remit the balance 
ofdeceased residents' personal funds to the Medicaid agency. These states did not provide any 
explanation about how these processes affect payment ofburial or other estate administration 
expenses. 
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The survey also sought to detennine whether enforcement ofestate recovery varies by local 
jurisdiction within states. All but two ofthe Medicaid officials responding to this question 
reported no variation by local jurisdiction. Minnesota said there is variation because the state has 
delegated estate recovery to the county human services agencies, and each county develops its 
own procedures and practices. Also in New York, recovery activities are decentralized. Filing 
and tracking procedures are locally developed; and decisions concerning the cost-effectiveness of 
efforts and the efficacy ofcompromising·claims are made locally. 

However, legal practitioners saw somewhat more variation, with 10 noting in-state 
differences and 27 finding uniformity. They attnbuted this uneven enforcement in 10 states to 
differences in local human services offices, eligibility workers, attorneys and probate judges, as 
well as in local technology. For example, the New Jersey practitioner· explained that some 
counties refer all cases for tracking to the state's recovery unit, while others refer none at all. 
Some counties are automated, while others perform research on an irregular basis (New York). 
Lawyers in some jurisdictions routinely notify the state ofa recipient's death, while others do not 
(Tennessee). Wisconsin reported significant variety in how local agencies handle TEFRA liens. 

Permanent Institutionalization 

The federal estate recovery provisions require that states seek recovery from an individual's 
estate ifthe person is detennined, after notice and an opportunity for a hearing, to be permanently 
institutionalized.33 However, for persons over age 55, receipt ofany nursing facility care, among 
other services, triggers the estate recovery mandate, although it does not require the state to use 
liens.. Thus, a determination ofpermanent institutionalization (PI) is not .necessary to recover 
against beneficiaries 55 years ofage and older. However, ifthe state uses TEFRA liens on this 
population (i.e., liens against real property owned by living beneficiaries), the TEFRA rules 
require a finding ofPI. Ifthe state does not use TEFRA liens, there is no requirement in the law 
that determinations ofPI be made. The survey sought information about the criteria and processes 
states used to determine PI. The results are summarized in TABLE 8. 

Twenty-one states (of34 responding to this question) reported making PI determinations. 
Twelve states responded that they did not use "permanent institutionalization" as a criterion for 
estate recovery. One state responded that criteria were under revision (Delaware), and one state 
noted that while their statute refers to permanent institutionalization, it provides no specific 
criteria (Wyoming). 

33 42 U.S.C. § 1396p(b)(1)(A) incorporates the TEF.RA lien language at 42 U.S.C. § 1396p(a)(1). 
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TABLES 
STATES MAtaNG DETERMINATIONS OFPERMANENT INSTlTtmONALIZATlON (PI) 

(21 State Officials reportiag) 

m }.INn. NC ORCA CO cr HI lA ICY MT NE NH NM NY WI WVAR. SO WYbe: 

Criteria _ as SSI • • •• • • 
PriDc:ipIe ErideIM::e: ? ? ?•• • •• • • •• PhyIicim's 

Statcmcm 

.~'. •• •Dccbrati.oa. 

• 	Am =atby 
3n1p111.y • • •• • • 

• J..casIh ofltay 30 120 6 62 36PNMuption 
JIll). JIll).~ da)'lll ym. Il10.da)'5 Il10. 

AppliccI lIII1y to thorc • •_trapSS • • 
• •• 
AppliccI to pc:nGIia of 
.. ages • • •• • • • • • • • • • • 
# P~ dctamin.1io,as o.? 35 ? 0 0 0 1000 0 ? 0 ? ? ? ? '1 ?282 ? 2made ill Jut 12 mo. 

Source: ABA CommissiOll On Legal Problans OfThc Elderly, Analysis Of1996 State Survey. 

? =t1DlcDown or iIIfonDatioa aot reported by I'CIIpODIIenl 

The 21 states reporting a process for PI determinations reported relying on one or more of 
four principle elements ofevidence in establishing pennanent institutionalization in their decisions: 

• 	 A physician's statement that the resident is considered permanently institutionalized; 
• 	 The person's declaration ofintent to return or not return home; 
• 	 An assessment by a third party (e.g., peer review organizations in Colorado, Iowa,·and 

Maryland; the facility's plan ofcare in North Carolina; or nurse surveyors in Wisconsin); 
• 	 Presumptions about the length ofstay in the institution, placing the burden ofproof on 

residents to rebut (e.g., 30 days in Connecticut; three months in South Dakota; 120 days in 
Illinois; six months in Montana, Nebraska, and North Carolina; two years in Kentucky). 

Iowa has"a combination ofthe third and fourth approach above. In Iowa, a stay ofany 
length triggers a presumption that the resident is permanently institutionalized, unless the resident 
requests a fonnal determination, in which case the state's peer review organization will make a 
determination. 

To further explore the process by which states ffiake the determination ofP!, the survey 
asked officials whether the criteria were the same as the eligibility criteria for finding a home 
exempt under the Supplemental Security Income (SSI) program. SSI uses a subjective "intent to 
return home" test. RCF A Transmittal No. 63 provides that states are not required to use the 
subjective SSI test and could go beyond this criterion to incorporate other factors. Six states 
(Connecticut, Hawaii, l\.1.innesota, Nebraska, New York, Oregon) replied that their criteria for 
determination ofPI were the same as the SSI standard, while 16 states answered that their criteria 
were not the same. 
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Ofthe 21 states reporting PI detenninations, seven reported that they apply the criteria only 
to residents under age 55, and 14 apply the criteria to persons ofall ages. The states that apply 
the criteria to persons ofall ages generally are states that use TEFRA liens (which are based on 
determinations ofP!), although Nebraska and New Mexico do not use TEFRA liens, so it is not 
clear why they would apply the criteria to all ages. California did use TEFRA liens at the tUne of 
the survey but no longer does so as of 1996. 

Most ofthe states either did not make any detenninations ofPI within the last 12 months, or 
they did not know how many were mat;le. Only four states reported detenninations, ranging from . 
only two in West Vuginia., to 1,000 in Dlinois, to intermediate numbers (282 in Colorado, 35 in 
California); Practitioners in seven additional states report that they are aware ofat least some 
instances ofPI determinations (Massachusetts, Maryland, North Carolina, New Hampshire, New 
York, Oklahoma, WISCOnsin).· . 

Hardship Waivers 

Hardship Waiver Criteria 

OBRA '93 requires states to waive recovery in situations where it would work undue 
hardship.34 The statute requires the states to have hardship procedures, and requires the federal 
government to specify standards for the procedures and criteria for the determination ofhardship. 
The Health Care Financing Administration (HCF A) has not established mandatory criteria for 
states. Instead, in Transmittal No. 63;it has provided examples that states may consider in 
establishing criteria. Echoing the legislative history ofOBRA '93, HCF A suggests that states give 
special consideration to cases in which the estate subject to recovery is: "(1) the sole income­
producing asset ofsurvivors (where such income is limited), such as a family farm or other family 
business, (2) a homestead ofmodest value, or (3) other compelling circumstances.,,3S 

States are precluded from granting undue hardship waivers in cases where the State has 
disregarded assets because the beneficiary had long-term care insurance, except in the long-term 
care insurance demonstration states grandfathered in by OBRA '93 (California, COIUlectiCUt, 
Indiana, Iowa, New York). The HCFA Transmittal also makes clear that states may impose a 
rebuttable presumption that undue hardship does not exist ifthe beneficiary obtained· estate 
planning advice from legal counsel and followed this advice.36 

34 42 U.S.C. § . 1396p(b)(3). 

3S .Transmittal No. 63, § 3810(C). 

36 Id. at § 3810(C)(1). 
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TABLE 9 on the next page shows that 28 state officials reported the establishment of 
hardship criteria Eight responded that hardship criteria were not yet established. Fifteen states 
gave no response. In the states reporting undue hardship regulations, their criteria fell loosely into 
six broad, sometimes overlapping, categories with multiple variations. Some states cast their 
criteria only in terms of"factors" to be considered in determining hardship, rather than as 
substantive standards. The six categories ofcriteria and states indicating use ofthese critena are' 
shown below. The specific state criteria are described in greater detail at APPENDIX C. 

1. 	 The estate consists' ofan income producing asset (business, including farm or ranch), and 
recovery would cause loss oflivelihood (22 states). 

Arkansas ,Kentucky , New York 
Arizona Maine South Carolina 
California Minnesota Utah 

'Colorado Montana Washington . 
Florida North Carolina Wisconsin 
Hawaii New Jersey Wyoming 
Idaho' New Mexico ' 
Kansas Ohio 

2. 	 Property is the primary residence ofthe survivors (12 states). 

Arizona Maryland North Carolina 
Florida Maine , Oregon 

California Minriesota South Carolina 
Hawaii Montana Washington 

3. 	 Only asset is homestead ofmodest value (four states). 

Florida Hawaii 
'Kentucky New Mexico 
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TABLE 9 • UNDUEBAlmSBIP CIuTEluA 

STATE KaYe Criteria NoCriteda NoADswer 

AX. X 
AI­

, 
X 

AR. X 
AZ X .. 
CA X 
CO X 
cr X 
DC . X 
DE X 
FL X 
GA X 
HI X 
IA X 
m X 
n. X 
IN X 
KS X 
ICY X 
LA X 
MA X 
MD X 
ME X 
MI X 
MN X 
MO X 
MS X 
MT X 
NC X 
ND X 
NE X 
NH X 
Nl X 
NM X 
NY X 
NY X 
OH. X 
OK X 
OR X 
PA X 
RI X 
SC X 
SD X 
TN X 
TIC X 
vr X 
VA X 
vr X 
WA X 
WI X 
WV X 
WY X 

Total: 28 8 15 

SourcIc: ABA Commission On Legal Problems OfTbe Elclerl.y. Analysis Of1996 State Survey. 
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4a. Without receipt of estate' proceeds, the survivor would become eligible for public and/or 
medical assistance (eight states). ' 

California Montana Oregon 
Colorado New Jersey WlSCOnsin 

Idaho New Mexico 

4b. 	 Allowing the swvivor to receive the estate would enable himlher to discontinue eligibility for 
public and/or medical assistance (four states). 

California Montana 
Colorado New Mexico 

S. 	 Recovery would deprive the survivor of necessities of life, e.g. food, shelter. clothing (eight 
states). 

Arizona Iowa Washington 
California . Kansas West VIrginia 
Florida Montana 

6. 	 The survivor made substantial personal contributions to the property or to the care of the 
beneficiary so beneficiary could remain at home (three states). 

Florida 	 Kansas Maine 

At least eight states adopted rebuttable presumptions that no undue hardship exists ifthe 
decedent beneficiary or survivor used estate planning methods to divert or shelter assets: 
California, Idaho. Minnesota, Montana, New Jersey. New Mexico (ifused within one year of 
death). South Carolina, and West VIrginia. 

The survey did not question Medicaid officials about how often they make findings ofundue 
hardship. However, it included a briefsubsample to assess the frequency ofwaivers requested, 
granted and denied by state agencies. The results are shown at APPENDIX D. 

State Responses to Finding Undue Hardship 

OBRA '93 directs that where states find undue hardship, the state agency "shall waive the 
application of' estate recovery.37 Normally. "waiver" implies a relinquishment ofa right. 
However, HCFA in its Transmittal 63, seems to interpret the term also as a deferral. since it 

37 42 U.S.C. § 1396p(b)(3). 
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TABLE 10 - STATEREsPONSES To FINDING UNDUE HARDSHIP 

STATE 
MayWalve 

Estate Recovery 
May Defer 

Estate~ery 
May NegoCiate 

Mo.WIed Recovery 

AK 
AI.. 
AR X X X 
AZ X X 
CA X X 
CO X X 
cr 
DC 
DE X 
FL X X 
GA 
HI X 
IA X 
m X X X 
n. 
IN X X X 
KS X 
KY X 
LA 
MA 
MD X X 
ME X X 
MI 
MN X X X 
MO 
MS 
MT X X X 
NC X 
ND 
NE X X X 
NH 
NJ X X X 
NM X 
NY 
NY X X X 
OH X X 
OK 
OR X X X 
PA X X X 
Rl X 
SC X 
SO 
TN 
TX 
UT X X X 
VA X X 
VT X 
WA X 
WI X 
WV X X 
WY X 

Total: 28 20 16 

Source: ABA Commission On Legal Problems Of1be Elderly, Analysis Of1996 State Survey. 
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permits states to "limit the waiver to the period during which the undue hardship circumstances 
continue to exist.,,38 Many states have interpreted their options even more flexibly to include the 
ability to negotiate partial compromises or payment schedules in response to hardship 
circumstances. Of33 states responding to this question., 28 included waiver ofestate recovery in 
their repertoire ofresponses to undue hardship, 20 included deferral ofestate recovery, and 16 
included negotiation ofmodified recovery agreements. Practitioner responses were largely 
congruent with the state responses. The state responses are detailed in TABLE 10. 

Notice Provisions 

A key obligation ofstates in implementation ofestate recovery programs is ensuring 
adequate notice to beneficiaries. Notices should clearly convey information about the scope of 
the program, how it affects individual estates, and procedures for review. Notice is important at 
several key trigger points throughout the estate recovery proceSs - at the time ofMedicaid 
application., at admission to a nursing home or receipt ofhome~ and community-based care, upon 
determination ofpermanent institutionalization., at the time ofintended recovery action., at 
placement ofa lien on the property and enforcement ofthe . lien. Also critical is notice ofthe 
availability ofa hardship waiver. A significant federal case, addressing California law, Roy 
DeMille et al v. Kimberly Belshe et a1.39 emphasizes the importance ofdue process rights to 
receive notice. It holds that ifa state files a post-death lien against property in the hands ofthe 
surviving spouse or other survivor, the state must give the survivor pre-attachment notice and an 
opportunity to be heard. 

HCF A Transmittal No. 63 requires that states provide both a general notice ofestate 
recovery at the time ofapplication, and a notice ofspecific recovery. The survey asked 
respondents about both kinds ofnotice. 

Notice at ~plication 

HCF A provides that at application for Medicaid services, states must give a general notice 
to potential recipients that explains the estate recovery program. Thirty one Medicaid officials 
replied that their state gives such a notice in writing. Eight states did not respond. Montana 
noted that a contractor would soon be developing notices. New Mexico was developing an 
application notice at the time ofthe survey. 

Some states provide only a one-line reference to estate recovery in the application form. It 
may be included in a list ofmany beneficiary "rights and responsibilities," as in Florida, California, 
Connecticut and other states. In some cases the recovery notice is repeated at the time ofre-· 
determination (Oregon). A number ofstates (Colorado, Illinois, Nebraska, South Carolina, South 
Dakota, Wyoming) have briefpamphlets for the public setting out basic information about their 

38 Transmittal No. 63, § 3810(C). 

39 1995 WL23636 (N.D. Cal.), Medicare and Medicaid Guide (CCH) ~ 43,082. 
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Medicaid estate recoveIY program.. (See an example from Nebraska in APPENDIX E.) Ohio 
was re-Writing its brochure at the time ofthe survey. Several additional states (Hawaii, Iowa, 
Idaho, Kentucky, Maine) have concise one- or two-page question and answer fact sheets. The 
fact sheet from Iowa shown as an example is veIY concise and basic (see APPENDIX E). It does 
not include some key information - for example, on hardship waiver and scope 'of recovery ­
yet it conununicates clearly that there is a program for recoveIY ofestates. The spacing and large 
print make it easy to read. Washington has Medicaid materials in Cambodian; Arizona and 
California in Spanish. Vermont has a one-page notice about recovery that Medicaid beneficiaries 
must sign to acknowledge they are aware ofthe possibility ofan estate claim. Notices and 
pamphlets prepared by states vary considerably in print size and readability. . 

Recoyety Notice 

HCF A Transmittal No. 63 directs the states to give a specific notice to individuals affected 
by the recoveIY. Ifthe recipient has died, the notice must be served on the executor or legally 
authorized representative ofthe estate. This person is required to notify others who would be 
a.ffected. Ifthere is no executor or authorized representative, the state should notify the family or 
heir. 

The survey asked respondents to indicate whether Medicaid beneficiaries and families are 
given notice at several key trigger points. Responses ofMedicaid officials are shown in TABLE 
11. (Note: Not all officials responded to all questions.) 

Two states (Idaho, South Dakota) reported giving notice at all the points in time described 
in TABLE 11. Six: states (Maryland, Maine, Montana, North Dakota, New Mexico, South 
Carolina) reported giving notice at none ofthese points. Montana and Wyoming were developing 
notices at the time ofthe survey. Ofthe 18 states that use liens, 13 said they give notice on 
placement ofthe lien and nine on enforcement ofthe lien.' As the table shows, several states 
(Maine, North Carolina, North Dakota, New Hampshire, New Mexico, 'Vermont) specified they 
give notice at the time a claim on the estate is·proposed or made; and certainly notice is a part of 
the judicial claim procedure in all states. Regarding notice on "placement ofa lien," the survey 
did not ask specifically whether this notice was given before or after the actual :filing ofthe lien, so . 
there is no indication of whether or how states have responded to the DeMille case requiring 
California to provide pre-attachment notices. . 

Other states reported notice: upon an agreement to sell the home because recipient is 
permanently institutionalized (Nebraska); at the detennination ofeligibility for home- and 
community-based services (pennsylvania); or when recipients tum age SSY2 (WISCOnsin). 
VU'ginia indicated that notice is not a function ofthe Medicaid agency but the Department of 
Social Services. In many cases, the responses oflegal practitioners varied significantly from the 
responses ofthe officials, showing a general ambiguity about notice and due process protections 
in place. 
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TABLE ll-TIMlNGOF ESTATE REcoVERY PROGRAM NonCE 

Notice Provided at Time of... !I Yes i States No !States 

Admission to a NUISing Home? 11 !10, KY, MN, NC, NE,
i NH,PA, SD, vr, WA, 

/wv 
19 1AZ, CA, co, CT, n.., IN, 

j KS, MD, ME, MT, NO,
! NJ, NM. NV, oR. OR, RI,
! SC, WI 

Receipt ofHome- and Community-
based Services? 

8 !10, KY, OH, PA, SD, VT, 
j WA, WV 

20 ! AZ, CA, CO, CT, n.., IN, 
j MD, ME, MT, NC, NO, 
j NE, NH. NJ, NM. NV,
!OR, RI, SC, WI . 

Placement ofLien on Property? 14 i CA, CO, CT,HI, ID,MN, 
!NJ, NV, RI, SD, UT, W A, 
i WI, WV 
: 

11 i n.., MD, ME, MT, NO,INE, NH, NM. OR. PA, SC 

Enforcement ofLien on Property? 11 ! CA, CO, CT' ID. NH. NJ,
!NV, RI, SD, WA, WY 

11 !n.., MD, ME, Mr, NO,
! NE, NM. OR. PA, SC, WI 

Source: ABA Commission On Legal Problems Of1be Elderly, Analysis Of1996 State Survey. 

Both federa11aw and RCF A Transmittal No. 63 require notice upon determination of 
"permanent institutionalization."·· The survey asked about such notice for persons under age 55. 
Eight states (Colorado, Idaho, Dlinois, North Carolina, Nebraska, New Hampshire, Nevada, South 
Dakota) replied they give this notice. While the remaining states did not indicate such notice, most 
ofthese do not place pre-death TEFRA liens on the property ofpermanently institutionalized 
mdividuals, and thus do not need to make such determinations.· 

Content and Clarity ofNotice. 

The HCFA Transmittal requires that the notice include the action the state intends to take, the 
reason for the action, procedures for applying for a hardship waiver, and the amount to be recOvered. 
It does not suggest a unifonn fonnat or guidelines for readability. In addition, existing federal 
Medicaid regulations include requirements on the C9ntent of-notice ifthe state Medicaid agency 
takes action to suspend, terminate or reduce services.40 Under this regulation, notice must contain: 
a statement ofwhat action the state intends to take; the reasons for the action; the specific 
regulations that support the action; and an explanation ofthe right to request a hearing. The DeMille 
case underscored the importance ofthese due process notice requirements as to estate recovery. 

The survey asked the legal practitioners whether from their perspective the notices are accurate 
and are understandable to beneficiaries and families. Almost two-thirds ofthe practitioners 
answering this question (21 of32) responded that the notices are not understandable and/or accurate. 
Several pointed out specific inaccuracies, inconsistencies or omissions: 

• The exceptions to recovery are nOt explained (Indiana, Dlinois); 
• Information on waiver and hardship is incomplete (Maine); 

.. 

40 42 C.F.R § 431.210. 
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• Noticefails to include amount ofthe claim (New Hampshire); 
• Notice fails to explain the bar to recovery while spouse is alive (New Hampshire); 
• There is no explanation ofthe personal property exemption (Wisconsin); and 
• There is no explanation ofappeal rights (New Jersey). 

A number ofpractitioners characterized the notices as generally problematic: "No adequate detail 
and misleading" (California); containing "some inconsistency" (Kentucky); "contains boilerplate 
language" (WISCOnsin). 

. The notices often did not specifically assure families that the claim would not exceed the value 
ofthe estate and would not be enforced pending appeal, nor inform families they could request an 
itemized accounting. Finally, the notices often did not clarifY that the estate representative is 
responsible for notifYing other individuals affected. 

The "notice ofstatutory claim" from Idaho is shown in APPENDIX E as an example. It is 
understandable, gives the claim amount and reason for the recovery, includes the hardship criteria, 

and states the procedure for applying for a waiver. It assures the authorized representative that the 


. claim is on the estate ofthe deceased beneficiary and not upon the representative personally. It does 

not, however, list the federal exceptions to recovery. It mentions a possible lien without explanation. 

Hardshlp Waiver Notice 

Twenty-three states reported that they provide written notice ofthe availability ofthe undue 
hardship waiver, although not all described when or how they give the notice. Nlhe states responded 
either that they do not give written notice or their notice procedures were in development. If 
practitioner responses are used for those states where officials did not respond, these totals rise to 2S 
states giving written notice and 1S giving no notice. 

However, as elsewhere ~ these results, caution is required in supplementing "official" 
responses with practitioner responses because of significant incongruence between official and 
practitioner answers in those states where both responded. In 11 states, officials and practitioners 
gave opposite responses to this question. In eight ofthese cases, practitioners stated that no notice 
is given in direct contradiction to the official response that notice is supplied (Arkansas, Florida, 
Nebraska, Ohio, Oregon, Rhode Island, South Dakota, Vermont). More puzzling is the fact that in 
three cases where officials reported that no written notice is given, practitioners reported that written 
notice is given (Maryland, Maine, New Mexico). 

Most ofthe states providing notice give it after the death ofthe Medicaid beneficiary or when a 
recovery claim is filed (20 States). Eight states rePort that notice is given at the time ofMedicaid 
application or is included in the program's brochure. TABLE 12 provides a state-specific summary 
ofresponses. The claim notice for Minnesota in APPENDIX E gives a complete listing ofhardship 
criteria, tells how to apply for a waiver and how to appeal. (It does not, however; give notice of 
deferral ofrecovery ifthere is a spouse or dependent or disabled child.)' 
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TABLE 12- NOTICE OF THE UNDUE HARDsmP WAIVER OPTION 

STAlE 
PnMdcWriam 

Notice? 

TimingofNoUce 

Wb:n ClaimFIled Time ofApplic:aliOll lu. Projp'am BrochIn 

AJC 

At. 
AR Yes X 

.. 
X 

AZ. Yes X X 
CA Yes X 
CO Yes X X 
CT 

DC 

DB Yes X X 
FL Yes 
GA 

HI Yes X 
IA 
m Yes 
n. No 

IN No 

KS No 
KY Yes X 
LA 
MA 
MD No 
ME No 
Mr 
MN Yes X 
Me 
MS 
.MI' No 
NO Yes X 
NO Yes X 
NE . Yes X 
NH 
NJ Yes X 
NM No 
NY 
NY No 
OR Yes X 
OK. 
OR Yes X 
PA 

RI Yes X 
SC Yes X 
SO Yes X 
TN 

'IX 
UT Yes X 
VA Yes X 
VT Yes X 
WA No 
WI Yes X 
WV Yes X 
WY Yes X 

tlliW 25Ya 
'No lO .. .. 

Source: ABA Commission On Legal Problems OfThe Eldedy, Analysis Of1996 State Survey. 

39 



Impact ofEstate Recovery Programs 

Revenue to State 

The survey asked Medicaid officials about the approximate revenue to the state generated 
by the estate recovery program. Ofthe 24 states reporting revenue during the past fiscal year, the 
highest was California at $28 million and the lowest was Nebraska at $19,000. The average 
revenue in those 24 states reporting recovery amounts in this survey was $2,989,485.54; and the 
median revenue was $651,658. The sum ofthe 24 responses - indicating total funds generated 
by Medicaid estate recovery across the country - was $71,747,653 .. As a proportion ofthe 
state's total Medicaid expenditures (using FY 1994 figures for state and federal total expenditures 
by state), estate recovery revenues ranged from less than .01 percent oftotal expenditures in ! 
several states, to .54 percent oftotal expenditures in Oregon. These figures are shown in TABLE 
13, along with corresponding figures for expected revenue from recovery during the current fiscal 
year and during the next fiscal year. 

Deterrence to Planning 

Policy analysts and advocates have raised the issue ofwhether estate recovery programs 
. have an effect on ''Medicaid estate planning" - the legally permissible sheltering or divesting of 

assets accomplished for the purpose ofbecoming eligible for Medicaid.41 The question is whether 
possible state recovery from estates ofMedicaid beneficiaries discourages planning strategies to 
achieve eligibility by making eligibility less desirable. Further, planning strategies might be 
blunted by the allowance in HCFA Transmittal No. 63 for states to impose a rebuttable 
presumption against finding undue hardship ifthe beneficiary obtained and followed estate 
planning advice from legal counsel. 

To target this issue, the survey asked both Medicaid officials and legal practitioners to 
indicate their opinion on whether estate recovery deters Medicaid estate planning. Both groups 
responded that estate recovery does not deter such planning. A total of29 officials said that it 
does not deter planning, while only three (Hawaii, Kansas, Montana) said it does. Ofthe 
practitioners, 36 stated recovery does not deter planning, while only three (Arizona, Maine, South 
Dakota) stated it does. One official (Connecticut) noted that estate recovery actually may 
encourage the sheltering and transferring ofassets. Four practitioners also voiced this theme, 
suggesting that the program is a "primary motivation for seeing a lawyer" and "adds another 
planning objective" (California), "promotes inadvisable divestment-oriented estate planning" 
(Massachusetts), causes "inappropriate poorly-planned transfers" (South Carolina) and 
"encourages Medicaid planning" (WISConsin). However, the data are limited in that the survey 
asked only for opinions, and did not ask for explanations or elaborations ofthese opinions. 

41 	 See e.g., Roger A. Schwartz & Charles P. Sabatino. Medicaid Estate Recovery Under OHRA '93: Picking the 
Bones ofthe Poor'! (American Bar Association, Commission on Legal Problems of the Elderly, 1994). 
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TABLE 13 

REVENvEsPR.ODUCED By EsrATE.REcoVERYPR.0G1lAMS (IN Dou.ARS) 


State 

Revamc 
PastFisc:aJ Year 

(N=24) 

: 
I 
I 

PacaIt afMedicaid 
:Expendi!uR 

FY'94­

ExpectedRlM:zrue Cum:at . 
Fisc:aJ Year (N=19) 

ExpectedRevamcNextFY 
(N=14) 

AS. 45,000 : <.01 

AZ 132,164 I <.01 225,000 236.000 

CA 
~) 

28,000,000 I 
I 

.19 31,000,000 32,000.000 

CO 883,217 I .08 1,200,000 l,3so.000 

FL 1,175,.590 I .02. 3,000,000 3,300,000 

HI 

ID 

33,960 

1,500.000 

I 
I 
I 

<.01 

.49 1,800,000 2,000,000 

lL 12,400.000 I .24 1S,600,OOO 22.000.000 

KS 1,224.006 I .13 1..soo.000 1,7so.000 

ME 2,000,000 I .09 

MI' 3so.000 I .16 600,000 600,000 

NO 242.,S68 I .09 242,600 242,600 

NE 
(lRwat) 

19,000 I 
I 

<'01 139,000 139,000 

NJ 1,912,000 I <:.01 

OR 

OR 

150.000 

6,000,000 

I 
I 
I 

<.01 

.54 7.000.000 7.000,000 
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Effect on Low-Income Older Individuals 

An objective ofthe Medicaid estate recovery program is to help low and moderate income 
people by recouping funds to ensure the solvency ofthe program or to expand medical assistance 
services. Yet at the same time, estate recovery may adversely affect people of modest means. To 
determine the populations most affected by recovery, the survey requested respondents to rank by 
frequency four population groups over age 55 from whom recoveries are made. These groups were: 

• 	 People who engaged in Medicaid estate planning; 
• 	 People who spent down their assets on medical care; 
• 	 People who had always been poor; and 
• 	 Other. 

Only 15 officials and 23 practitioners provided rankings, but they were in general agreement 
that the group most affected was individuals who spent down their assets on medical care - often 
middle class individuals. Excluding the ranking of "other" groups, which refers to a variety of 
designations aggregated together, this group ranked first both in total number ofpoints assigned and 
in the mean ranking. TABLE 14 provides the mean (average) rankings for these groups. 

TABLE!" 
. POpulatioDs Most FrequeutJy Affected by Estate Reeovery 

State Officials' Rankings (N=16) Practitioners' Rankings (N=23 ) 

Average Rank Order* (Mean) Average Rank Order* (Mean) 

Group A:. Persons who engage in 
Medicaid estate pJanning 

3.0 3.1 

Group B: Persons who were always 
"poor" 

2.9 2.2 

Group c: Persons who spent down their 
assets on medical care 

1.7 1.8 

Group D: Other (Miscellaneous) 2.0 1.3 

..
Sciun:e: ABA Cornnus!!1on On Legal Problems Of1he Elderly. ArlaIysis Of1996 State Survey. 

*Tbefour groups listed were rank: onIcred 1. 2, 3, aDd 4 with no opIionf« equal raaking. A"rank:iagaf"I" meaDS that the group is pen:eived as . 
the mostJiequeDdy aJfec:Ced. 

After those who spend down, the officials ranked frequency ofrecoveries from those who 
engaged in planning and those who were always poor about equally. The practitioners rated the . 
poor as second in frequency, and the planners as last. Both groups also emphasized the 
prevalence ofrecoveries from those who owned a home at the time ofdeath. Additionally, in an 
attempt to determine the income ofbeneficiaries most affected by estate recovery, the survey 
asked Medicaid officials to indicate the proportion of beneficiaries with incomes in different 
categories at the time ofdeath. However, states did not have sufficient information to respond. 
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Finally, the survey asked both officials and practitioners to describe briefly how they believe 
the estate recovery program affects low·income older individuals. Their varied responses were 
opinions only, and suggest a need for further research. A substantial number ofofficials (17) 
believe that recovery has little or no impact on low·income older persons. They pointed out that 
these recipients have already died at the time ofrecovery, and that the poor generally have very 
little estate from which to recover. This is somewhat at odds with the earlier answer rating the 
frequency ofrecovery on the poor. However, most ofthe comments appeared to talk of"impact" 
in terms ofbroad social significance rather than in terms ofimmediate personal monetary impact 
or frequency. One official (Idaho) observed that most poor people are "grateful to keep their 
home and use Medicaid for medical expenses" and another (Pennsylvania) added that the program 
"allows the elderly to maintain their feeling ofindependence" by keeping their property while 
receiving services. Others stated that recovery "allows recipients to retain their home and minimal 
other resources while providing high-cost long-term care for the elderly" (Colorado), and that 
"the maJority offamilies believe the recovery law is fair and coOperate" (South Carolina). 

Eight officials stated that the estate recovery program helps low-income older individuals by 
buttressing funding for the Medicaid program, to allow more services for more poor people. The 
survey did not collect information on whether recovery fUnds are returned to the Medicaid 
program or go into general state revenue. 

Six state officials commented that the program may have a chilling effect on applications for 
benefits. For example, the Georgia official reported that while the program is not yet in effect, 
some families in anticipation ofrecovery may be "refusing to get the medical care they need." 
Maine reported that fear ofestate recovery had caused many "to drop or not seek Medicaid . 
covei:age." South Carolina expressed concern that the program may prevent some from applying 
and "has caused some recipients to withdraw." Wyoming commented that people are "delaying 
applying for and receiving benefits." A larger number ofpractitioners (13) asserted that the poor 
are so frightened oflosing their home that they forego needed services. New Mexico, for 
instance, noted that many low-income older individuals own modest homes and may hesitate to 
institutionalize spouses or relatives because they do not want to lose family lands. The Ohio 
practitioner maintained that the program "conjures up a fear ofthe unknown that discourages the 
elderly poor from seeking Medicaid assistance." The Nevada practitioner claimed the idea of 
recovery "scares the elderly and effectively delays their entry into the program until they are in 
crisis." 

Practitioners viewed the impact on low-income older individuals somewhat more negatively 
than officials. Twenty respondents expressed concerns, with the maJority ofthese (13) 
emphasizing the loss offamily homes and the psychological effect on older persons ofnot being 
able to pass it on to their children. For example, the Massachusetts practitioner described the 
"specter oflosing the home, which represents [for older persons] their security, their dignity, their 
autonomy, their family and one oftheir life's proud achievements." North Carolina said estate 
recovery "robs [older persons] ofhope ofleaving virtually any legacy to their children." In 
contrast, seven practitioners commented that the effect on older poor persons is insignificant... 
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In addition, two practitioners (New Hampsbire,Washington) noted problems for the 
surviving spouse with a lien on the home. According to the New Hampshire practitioner, 
"surviving spouses feel trapped in their homes with their principal asset frozen.· Ifthey have 
health problems or can't afford to stay or can't maintain their homes, they're frightened and 
panicked." 

Practitioner Insights 

To gain additional perspective on how Medicaid estate recovery is working overall, the 
survey asked legal practitioners to comment generally on their state's program. Several 
practitioners noted the program is still too new to evaluate, and they had little experience with it. 
Two remarked that the state's current lack ofcompliance with the federal estate recovery 
mandate works to the benefit ofrecipients (Alabama, Michigan). Three observed the program 
thus far has proceeded slowly - "cautiously" (Delaware), in a"low key" manner (Nebraska), or 
with "a conservative approach" (Tennessee). The Kentucky practitioner reported that "1 have 
very few calls about it and am not aware ofproblems." Four practitioners commented that the 
program has a positive effect in helping pay for care for others in need (Iowa, Maryland, New 
Mexico, Washington). 

A number ofpractitioners commented on negative aspects ofestate recovery. They noted 
especially: 

.(1) Emphasis on collection. Estate recovery programs may operate like collection agencies 
(California, Massachusetts), with the goal ofbringing in more money driving the system, at the 
risk ofunfiUmess to beneficiaries. 

(2) Erosion ofinheritance. Estate recovery may destroy the modest inheritance ofadult 
children whose parents need long-term care (Massachusetts, Montana, New Mexico). 

(3) Unfair operation. Estate recovery may lack sufficient procedural due process (Nevada), is . 
vague in regulations (Vermont), is not effectively managed (Florida), ignores federal law 
(California), gives erroneous information to recipients (South Carolina), and is "unfair in practice" 
(Massachusetts). The WISCOnsin practitioner highlighted the' failure ofthe state hearing examiners 
"to check abusive practices by local agencies in placement ofTEFRA liens," and attached 
examples ofhearing decisions on the issue of"reasonable expectation ofretuming home." 

(4) Risk to individuals. Estate recovery impacts negatively on individuals in that it 
concentrates the risk ofcatastrophic costs oflong-term care (Massachusetts), may cause 
deterrence in application for benefits (Tennessee), and encourages adult children to refrain from 
placing ill parents in nursing facilities. 
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LookiDg Ahead: Impact ofPossible Block GraDtiDg 

In the face ofuncertainty about the Medicaid program at the federal leveL the survey asked 
both officials aud legal practitioners to predict the impact ofpossible block grautirig on the estate 
recovery provisions. Specifically, given the freedom to design their own programs, would states 
be likely to expaud or contract the present program, or would it probably remain the same? 

The majority of officials predicted the program would remain the same, while the majority 
ofpractitioners thought it would expaud in scope. A total of 16 responding officials said the 
program would remain the same, while only eight (California, Connecticut, Delaware, Indiana, 
Minnesota, Montana, North Carolina, Washington) said the program would be likely to expaud. 
In contrast, 24 responding practitioners thought the program would expaud, while 13 thought it 
would stay the same. Ofthe practitioners predicting expansion, comments ranged from "expand 
ferociously" to "may expaud a little." Practitioners thought expansion might be in the areas of 
jom tenaucy, life estates, trust recovery, aud spousal recovery. One state observed that while the 
governor is committed to expansion ofthe program, legislative proposals to accomplish this have 
been defeated (Massachusetts). Another remarked that some ofthe pressure that has staved off 
expansive recovery may keep the program from growing greatly (Indiaua). 

Officials in three states indicated the program probably would be constricted in scope if 
federal mandates were removed (South Carolina, VJI'ginia, West VJI'ginia). South Carolina 
predicted that the state legislature would repeal estate recovery ifit is not maudatory, and West 
VJI'ginia reported that given a choice, the state "will likely abolish it." Only one practitioner 
thought the program would be reduced with block granting (Wyoming). 
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III. Discussion of Findings 

The immediate picture that emerges from these survey results is that Medicaid estate 
recovery programs remain in a state ofgreat flux: as ofthe beginning of 1996. While only five 
states still have no program operational (Alaska, Georgia, Michigan, Tennessee, Texas), many 
other states have programs operational only at a very rudimentary level. Eleven states reported 
that they have legislative changes pending; 19 states have no regulations in effect, and of these, 12 
have regulations pending. 

One problem faced in making sense of these survey results is that Congress provided little 
explanation of the policy goals and values underlying the estate recovery amendments, other than. 
the obvious goal ofcontaining costs. For purposes ofanalyzing these data, we consider not only 
the degree oftechnica1 compliance with OBRA '93, but also the financial impact of estate 
recovery programs, the fairness oftheir implementation, . and their impact on particular ' 
populations. 

Technical Compliance 

The Recoverable Estate 

In states with operational programs, the scope ofthe estate liable for recovery is quite 
variable and often unclear. Nmeteen (of 43 responding) states have chosen to limit recovery to 
the "probate estate," i.e., property owned by the individual that passes after death under one's ,will 
or by intestate succession. This is a limited but fairly clear scope ofrecovery. States that have 
chosen to go beyond the probate estate, as permitted by OBRA '93, most frequently target 
property held jointly with right ofsurvivorship, especially residential property, since that is the 
most substantial asset a Medicaid beneficiary may retain. At least IS'states seek recovery against 
such property. Since recovery against real property owned by Medicaid beneficiaries may be 
delayed for years, there is some concern that state claims may cause problems in conveying 
property, e.g., because of"hidden" claims. This could arise where, for example, the Medicaid 
agency is granted a statutory claim against a beneficiary's estate but no recording ofthe claim or 
lien appears in the land records. While significant concerns were noted in a few states, the 
majority ofofficials and practitioners did not see this as problematic. 

Most states, including those that restrict recovery to the probate estate, seek recovery 
against personal property ofthe beneficiary, including bank: accounts or other small cash funds 
that are considered exempt during the beneficiary's lifetime. State processes for reaching these 
funds are variable. Some states may not seek recovery unless probate proceedings already have 
been initiated. Other states, such as Oregon, aggressively rely on legislation that requires, for 
example, banks to pay account balances directly to the state, agency without going through 
probate. 
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The greater the r~h ofestate recovery into ownership interests, the greater the Complexity 
faced by states in tracking claims, complying with TEFRA lien and collection restrictions, valuing 
property, and providing adequate notice to involved parties. The survey does not provide state­
specific conclusions on success in addressing these complexities. However, the overall 
incongruence between survey responses from state officials and practitioners indicates either a 
substantial misunderstanding ofthe survey questionnaire itself or a substantial lack of clarity and 
understanding about the reach ofestate recovery, even among the "experts." Telephone follow­
up with a number ofrespondents after receipt ofthe questionnaire leads the researchers to believe 
it is the latter. Increased dialogue between Medicaid officials and legal practitioners might 
sharpen the picture and enable the public to be better informed. 

Recoverable Services 

Another component that determines the scope ofestate recovery is the range of services for 
which states may seek recovery. More than halfofthe responding state officials (24 of43) stated 
that they recover in full for all Medicaid services, and·all the remaining states recover for at least 
one or more optional services. Practitioner responses to this query were quite different from 
officials' responses, indicating a substantial lack ofclarity within the states. Home- and 
community-based services can be particularly ambiguous with respect to their estate recovery 
status, since they can involve many permutations ofservices - some funded under the regular 
Medicaid state plan, some funded under special waivers, and some funded by state monies. 

Additional questions beyond the scope ofthis.survey concerning services subject to 
recovery are likely to ariSe as states move toward managed care systems under Medicaid. Under 
capita ted models, it becomes more difficult to quantify the actual amount due for estate recovery 
purposes. Even if states continue to track itemized costs for services received, it is not clear 
whether and how itemized costs would be recovered if a state pays a capitated rate to providers, 
or if the state provides additional services not normally covered under Medicaid. 

Estate Recovery Procedures and Liens 

The survey examined waiver and deferral practices ofstates, including hardship waivers, and 
the use ofliens for enforcement purposes. All responding states reported either waiving or 
deferring estate recovery when the beneficiary is survived by a spouse or minor or disabled child. 
In these situations, TEFRA '82 requires deferral at a minimum where a home is involv~. A 
waiver, if~ permanendy releases the claim of the state rather than·mere1y deferring it. Some 
states use waivers where deferral might extend for an impractically long time, for example, when 
the survivor is a minor or disabled child who is likely to live for decades. 

One substantive area ofinconsistency concerns the OBRA '93 prohibition ofrecovery 
against a beneficiary's estate until after the death ofany surviving spouse or a disabled child, or 
until a non-disabled child reaches age 21. The language includes no requirement that the survivor 

live in the home ofthe deceased beneficiary (although such a residence requirement does apply to 


. deferrals for siblings and adult care-taker children). Contrary to the statutory language, five states 

responded that they required residency in the home as a prerequisite to deferral. Ifpractitioner 
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. responses are relied upon in non-responding states, an additional four states imposed the same 

requirement. Because the practice ofrequiring the survivor to live in the home may be directly 

contrary to the language ofOBRA '93, it is a matter on which HCF A may need to provide 

stronger guidance. 


The use ofliens also varies quite significantly among the states. Twenty-eight states 
responded that they use liens, and 15 ofthese (13 surveyed, plus two additional) use TEFRA 
liens. While the survey did not ask about the number ofTEFRA liens placed, tracking this will 
best enable the states and HCFA to evaluate the. program and its impacts. Comparisons of 
practices among the 15 states using TEFRA liens would provide valuable insight about program 
operation. 

Lien practices are, and may continue to be, in a state offlux, as demonstrated by the 
California legislature's decision to repeal its TEFRA and spousal lien provision in the state code, 
effective January 1, 1996.42 The repeal was brought about in part by federal district court 
litigation which ruled that California was constitutionally required to provide notice and an 
opportunity for a hearing before the state could impose a lien on property held by a surviving 
spouse ofa beneficiary.43 The state appears to have concluded that the required due process 
obligations were not worth the effort, since the state's notice of intent to impose a lien might 
instead encourage survivors to transfer the home prior to actual placement ofthe lien. 

How these developments will affect.other states is unclear. However, the effect ofliens and 
claims against the property interests ofsurvivors is a complicated matter. In a recent Wisconsin 
Court ofAppeals decision, Estate ofBudney v. State Dept. ofHealth & Social Services, the court 

I 

ruled that the state's statute allowing recovery ofmedical assistance benefits from the estate ofa 
Medicaid recipient's surviving spouse exceeded the authority provided by the federal Medicaid 
statute (specifically 42 U.S.C. §1396p(b)"the section containing the estate recovery mandate and 
restrictions).44 Grace Budney was a resident ofa nursing home and a recipient ofmedical 
assistance. She died after residing in the home for over a year. A year after her death, her 
husband Paul Budney died. After his death, the state filed a claim against his estate. The estate 
objected on the ground that federal1aw prohibits the recovery ofmedical assistance benefits paid 
on behalf ofa predeceased spouse. The trial court concluded that the Wisconsin estate recovery 
statute violated 42 U.S.C. s 1396p(b) (1995) and granted summary judgment in favor ofthe 
estate. The Wisconsin Court ofAppeals upheld the trial court decision, reasoning that §1396p(b) 
plainly prohibit$ a state from recovering medical assistance benefits except in certain situations. 
Because the statute does not counter the initial blanket prohibition by specifically authorizing the . 
state to recover medical assistance benefits paid on behalf ofa recipient from a surviving spouse's 

. ·42 	S.B. 412, enacted October 6, 1995, repeals California Welfare and Institutions Code § 14006.7 (the TEFRA 
lien section) and § 14009.5 (the spousal lien section), effective Janmuy I, 1996. 

43 . DeMille v. Belshe. Supra note 39, at 35. 

44 541 N.W.2d 245 (WIS. Ct. App. 1995). 
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estate, it concluded that the Wisconsin statute which allows such recovery exceeded the authority 
provided by the federal statute. 

Taken to its fullest, the reasoning ofBudney could eliminate state authority to recover 
against survivors once probate ofa beneficiary's estate is closed. At that point, the estate belongs 
to the survivor, and the beneficiary no longer has an "estate" from which to recover. Budney is 
not the prevailing view among the states, but it is likely to precipitate.more challenges to 
recoveries against survivors' estates. 

Permanent Institutionalization 

While the majority ofresponding states make determinations ofpermanent 
institutionalization (PI) for purposes ofestate recovery, a significant number (12) do not. Ifthe 
state does not use TEFRA liens (which are conditioned upon a finding ofPI), it has no obligation 
to make PI determinations. All the states that use TEFRA liens, plus others, have criteria and 
procedures for PI determination. However, most report that they either have not made any PI 
determinations, or they do not know how many determinations have been made. The general lack 
ofstate data. indicates a need for states to keep records on determination ofpermanent 
institutionalization, tracking the frequency ofdeterminations, the frequency of hearings, and the 
kinds ofbeneficiaries involved. 

The survey found that the majority ofstates go beyond a subjective standard of"intent to 
return home" in making the determinations. The trend is not surprising, since the "intent to return 
home" standard markedly weakens the state's ability to 'find anyone's institutionalization 
permanent. Objective standards used by states include assessment by athird party or 
presumptions based on length ofstay. Presumptions based on length of stay raise a danger of 
arbitrariness iftoo rigid or too short. For example, the presumption in one state where a stay of 
any length triggers a finding ofPI probably goes too far. Ifa very short stay triggers a 
presumption ofpermanent institutionalization, this may place an unwarranted burden on 
beneficiaries who must then establish that they can return home. 

Hardship Waivers 

Only 28 states reported having criteria for determining the existence ofundue hardship. 
Eight reported that criteria were not yet established. The hardship waiver, which states have 
broad discretion to define, serves to establish a remedy for individuals when strict application of 
estate recovery policies is deemed unfair or counter-productive. The criteria used by states 
generally fiill into six broad categories described on pages 32-34. The most common criterion, 
used in at least 22 states, requires a finding that the estate consists ofincome-producing property . 
needed by the survivors. Variations on this theme include requirements such as: the property is 
the sole income source, the survivor's income is limited, or the property is also the survivor's 
home. The other categories focus more heavily on the asset being the primary residence ofthe 
survivors (12 states) or that the homestead is ofmodest value (four states); the potential for 
forcing or keeping survivors on public assistance or medical assistance ifrecovery is made (12 
states); the po~ential deprivation ofnecessities, e.g., food, shelter, clothing (eight states); and 
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whether contributions made by survivors to the beneficiary's care and support (three states). A 
variety ofother criteria that did not fit neatly into any ofthese categories also appeared, including 
the catch-all "other compelling circumstances." 

Some states are quite specific about income or asset criteria survivors must meet in order to 
qualify for a hardship waiver. For example, North Carolina requires that where the estate consists 
ofthe primary residence ofthe survivor, the survivor must have income below 75 percent of 
poverty level and assets below $12,000 for recovery to be waived. Kentucky established a 
hardship criterion that grants a waiver ofrecovery from estates below $5,000 in personal property 
and to homesteads valued below $50,500. The state selected the latter figure because it 
represented the state's median home value. Formula income/asset criteria such as these have the 
advantage of clarity and predictability, although such tests may also lack flexibility unless the 
established criteria allow room for evaluating compelling cases that do not meet the formula. A 
few· states described their criteria only in terms of, 'factors" to be considered without really 
attempting to descoee the threshold for undue hardship. This approach gives the state far more 
flexibility, but may encourage abuse ofdiscretion because ofits looseness; 

When states make a finding ofundue hardship, most use a repertoire ofresponses including 
waiving recovery, deferring recovery, or working out a modified recovery agreement With 
survivors. One question that arises in reviewing these responses is whether the statutory mandate 
pennits the tatter two options. The estate recovery provision requires the establishment of 
procedures "under which the agency shall waive the application of[estate recovery ],"'S 
Transmittal No. 63 explicitly states that states may "limit the waiver to the period during which 
the undue hardship circumstances continue to exist,,,46 thus treating the waiver as a deferral of the 
claim rather than as a relinquishment ofthe claim. To date, the question has not been raised in 
litigation nor clarified in rulemaking. 

The survey found that some states do not track the number ofhardship waiverS requested or . 
granted. Monitoring waiver information would help policy makers to assess how the program is 
working. 

Finucial Impact 

Ifcost-containment is a major goal of estate recovery, then recovery dollars are an 
important measure. The current revenue generated by the program differs markedly among 
states. Twenty-four states repOrted some revenue from estate recovery in their last fiscal year 
(FY 1994 in most cases) for an aggregate total ofalmost $72 million. The Health Care Financing 
Administration's official national total for estate recovery in FY 1994 was $99.6 million which 
amounts to less than .07 percent (i.e. seven hundredths ofone percent) ofthe $143.2 billion in 

4S 

46 	 Health Care FmanciD.g Administration. U.S. Department ofHea1th &:. Human Services. Financial Re.port 
Fiscal Year 1994, p. 25; and Medicaid Financial Management Reports (HCFA~4).. 	 . 
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total federal/state Medicaid expenditures for FY 1994. For FY 1995, HCFA reports that estate 
recovery totals rose significantly to $124.8 million.41 Additional significant jumps in recoveries 
during the next few years might be expected as the remaining states put their programs into full 
operation. The Congressional Budget Office estimated $300 million in savings for the five-year 
period 1994-1998 resulting from Medicaid estate recovery" - an amount significant in actual 
dollars but still based on a recovery potential ofapproximately .1% ofMedicaid expenditures. 
Many states responding to the survey recovered far less than .1% oftheir total state/federal 
Medicaid expenditures, and some recovered more. Oregon, which has been very aggressive in 
recovery efforts, represents the upper potential ofestate recovery at .54% oftotal expenditures 
(based on FY 1994 expenditures as the comparison mark). 

The financial impact of~te recovery on states is also influenced by the administrative 
overhead of estate reCovery and by the fact that, for every dollar recovered, part is returned to the 
federal government in an amount determined by the federal share ofMedicaid expenditures 
(which ranges from 50 percent in many states to approximately 78 percent in Mississippi). Since 
this study did not survey state program costs,further, research is needed to assess this aspect of 
cost-effectiveness. 

Finally, the financial impact ofestate recovery may be measUred by the extent to which it 
deters Medicaid estate planning. Medicaid estate planning has been defined as "the manipulation 
ofMedicaid eligibility rules by non-poor older persons, their heirs, and their attorneys to obtain 
Medicaid coverage for nursing home care while protecting significant amounts ofwealth.,,49 

There is considerable disagreement about the extent to which Medi~d estate planning occurs, 
and indeed, the difficulties ofobjectively measuring the phenomenon are daunting.so This survey 
sought only opinion data from the officials and practitioners who are in a better position than 
most to make 'a reasonable judgment about the impact ofestate recovery on Medicaid estate 
planning. By large margins, both officials and practitioners expressed the opinion that estate 

41 	 Health Care Financing AdministtatiOn, U.S. Department ofHealth & Human Services. Financial RgJOrt. 
Fiscal Year 1994, p. 25; and Medicaid Financial ManagementRepoIts (HCFA-64). 

, . 
48 Letter from James L. Blum for Robert D. Reiscbaner. Director. Congressional Budget Office.:to Ron. John 

Dingell. Chairman, Committee on Energy and Commerc:e. U.S. House ofRepresentatives (May 14, 1993), 

49 	 Brian Burwell. Middle-Class WelfMe: Medicaid Estate Planning for Long-Term Care Coverage 1 
(SysteMetricsIMcgw-HiJl. September 1991), 

so 	 Little hard evidence exists regarding the extent to ~hichMedicaid estate planning occurs. A 1993 study by the . 
General Ac::counting Office in Massachusetts found that 54 percent ofapplicants converted some of their 
countable assets to non~untable assets. and 13 pe.n::ent transferred assets to others. Asset transfers accounted 
for approximately two-thirds of the dollar amount ofthese transactions. However, 52 percent ofthese 
applications were denied, accounting for 67 percent of the dollar value of the transfers. Thus, the GAO report 
presents mixed messages about the extent ofMedicaid,estate planning. See General Accounting Office, 
Medicaid Estate Planning (GA)-HRD-93-29R) (1993); see also. Brian Burwell. State Responses to Medicaid 
Estate Planning (SysteMetrics, Cambridge, MA. 1993); Brian Burwell. Middle-Class Welfare: Medicaid Estate 
plannjngforLong-Term Care Coyerage (SysteMetrics, Lexington, MA. 1991). 
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recovery does not deter Medicaid planning. A few suggested that it may in fact promote it. 
However, these data are limited to respondents' opinions and do not include further elaboration 
or explanation. 

Fair Implementation (Due Process) 

The fair implementation ofMedicaid estate recovery concerns not only advocates for the 
poor, but also policy makers and administrative officials. The survey sought information on four 
specific implementation issues that can raise due process problems: variability ofstates' practices, 
the use ofprivate contractors, notices ofestate recovery, and the use ofliens. 

Variability 

While estate recovery practie:es vary sipmcantly among states, the survey findings show 
little evidence ofwithin-state variation, except in two jurisdictions where recovery was delegated 
to local agencies. In most states, the program is centralized and operates state-wide. However, 
even in these programs, the states and HCFA need to monitor for potential variability due to 
differences in workers, county referrals, attorneys, and local technology. 

Contractors' 

While most states run recovery programs through designated state agencies, five contract 
with private entities to operate the program, and two others either contract out part ofthe 
program or were in the process ofcontracting the program. It is unclear whether privatizing 
estate recovery will become a significant trend. It will be incumbent on states and on HCF A to 
ensure necessary procedural protections are maintained ifrecovery programs are rem9ved from 
government, since private collection agency tactics run a risk ofoverstepping the procedural 
restraints to which government agencies are accustomed. State Medicaid agencies will need to 
monitor contractors to ensure appropriate due process and consumer protection. 

Notice 

A key obligation ofstates in implementing estate recovery programs is ensuring adequate 
notice to beneficiaries and families throughout the process. The survey found the notice 
provisions uneven. Responses showed that States vary significantly in points in time at which they 
give a notice and infonnation about estate recovery. All responding states give the required 
general notice at application for Medicaid b~ts. In judicial proceedings, notice is less 
problematic since court rules require specific notice to parties. However, there are many points in 
time prior to judicial action where an explanation ofestate recovery liability is crucial to individual 
and family decision making. TheSe intermediate points in time include nursing home admission, 
detennination ofpermanent institutionalization, receipt ofhome- and community-based services, 
lien placement, and lien enforcement. Indeed, only halfof the states using liens reported giving 
notice at the time ofenforcement ofa lien. Providing notice at most or all ofthese key trigger 
points will best infonn beneficiaries ofpotential claims, so they or their families will not be 
surprised when a specific claim is made. 
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While RCF A directs states to include information about hardship waivers in the recovery 
notice, currently not all states provide hardship waiver notice. Twenty-six state officials reported 
that they do indeed give written notice, but nine officials reported that they do not, or that they 
are in the process ofdeveloping notice ofthe availability ofhardship waivers. Such notice is 
essential to preserve the procedural due process rights ofbeneficiaries. 

Responding practitioners maintained that some recovery notices have incomplete or 
inaccurate information. Recovery notices do not always completely explain the claim, the 
required federal exceptions, the state exemptions, the.procedure for obtaining a hardship waiver, 
or the procedure for contesting a claim. A thorough and accurate description ofeach ofthese 
factors is critical for beneficiaries and families who need to know as soon and as straightforwardly 
as possible whether they fall within the scope ofrecovery. It also is critical for the state to 
effectively identifY appropriate ca,ses and efficiently administer an appeals process. Moreover, 
notices often do not assure families that the claim will not exceed the value ofthe estate and will 
not be enforced pending appeal. 

Finally, timely notice to beneficiaries and families will be oflittle use unless it is readily 
understandable. Many practitioners noted that the notices frequently are difficult to understand. 
Sometimes the notices use boilerplate language and complex legal terms. Readability and print 
size vary. States should review notices with an eye toward making them as ''user friendly" as 
possible. States could benefit from examples ofclear and complete recovery notices, so that each 
jurisdiction does not have to rethink the content and format from scratch. 

Liens 

In those states which currently use liens, the survey findings raise some concern about the 
adequacy ofprocedures for terminating liens on the property ofinstitutionalized beneficiaries 
when they return home, as required by the federal lien provisions.Sl Problems were suggested in 
the responses ofofficials and!or practitioners in at least seven states, specifically: the lack ofany 
process for release ofliens; failure to release liens unless prompted by family or counsel; requiring 
a written request for release; or requiring a 90-day home stay before release. In states that 
reported no problems with lien releases, none provided enough information to detennine the 
reliability or promptness oftheir process. Further development ofthe lien termination process is 
needed. 

Impact 00 Particular Populations 

Even ifMedicaid estate recovery is implemented with scrupulous procedural due process, 
fairness concerns may still arise ifparticular populations .bear a disproportionate share ofthe 
burden ofestate recovery. For example, recovery against small accounts or small estates 
consisting ofonly personal property raises a question about which subpopulation bears the 

51 42 U.S.C. § 1396p(a)(3). 
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monetary brunt ofestate recovery, and whether the burden faIls equitably. Aggressive recovery 
against small caches ofpersonal property may f3ll most heavily on beneficiaries who never had 
significant assets nor engaged in Medicaid estate planning, rather than on those who sheltered 
assets and engaged in planning. Ifthe goal ofestate recovery is simply to recoup as much as 
poSSl'ble, then the source ofrecoupment may not be much ofa concern to policy makers. But if 
other factors -. such as fairness and deterrence ofMedicaid estate planning - are important, 
then the impact on particular subpopulations bears further scrutiny. 

Measuring the impact ofestate recovery on particular populations is exceedingly difficult. . 
The approach used by this survey was subjective in nature - the opinion ofofficials and 
practitioners. While imperfect as a measure, the perspective ofthese respondents should not be 
overlooked, since they are "in the trenches" dealing with real people dependent on Medicaid and 
real families who are left behind when the beneficiary dies. Interestingly, officials and. 
practitioners surveyed were in general agreement that the group most affected by the recovery 
programs were those who spent down their assets on medical care - typically people ofmodest . 
means who most likely did not engage in Medicaid estate planning. They were hard hit by the 
double jeopardy ofspend-down and recovery. Additionally, some ofthe practitioners remarked 
on the loss ofthe family home, the psychological effect ofnot passing on a legacy, and the 
symbolic loss ofthe homestead as central to family life. 

Respondents differed as to the impact ofrecovery specifically on the low-income older 
persons, with many perceiving little impact. However, some respondents observed a chilling 
effect on the decision to apply for benefits. Interpretation ofthese results requires caution, since 
the public's reaction to estate recovery may be confounded by widespread uncertainty and 
misunderstanding about estate recovery pro~, which in tum may cause families to conjure up 
excessive alarm. The question deserves further study especiaI1y because, ifthe chilling effect 
indeed occurs, it not only adversely impacts the people who need Medicaid services, but it also 
undermines the cost-effectiveness ofthe program, smce those who forego needed care early may 
require more costly care later. 

One other population that merits special concern is the survivors ofMedicaid beneficiaries. 
Congress recognized this tact by requiring a hardship exemption to ensure their welfare. In 
. addition, the TEFRA lien restrictions also seek to ameliorate undue burdens on survivors. 
However, a few practitioners asserted that for a surviving spouse with few assets other than the 
home,. a lien on that home can drastically limit the spouse's options for financial survival. Because 
ofthe lien, it may be impossible to refinance the home - an option that may be needed to 
maintain the home or meet unexpected expenses. It may be impossible to obtain a reverse 
mortgage. A reverse mortgage is a financial tool that is becoming increasingly available 
nationwide and that could enable the spouse to convert equity wo a needed income flow. 
Reverse mortgage qualification usually requires the home to be substantially free and clear of 
encumbrances. Even access to routine lines ofcredit for credit cards or credit purchases is 
impeded by the existence ofan encumbrance against the survivor s most significant asset. 

S4 




The burden that a Medicaid lien places on the property rights ofsurvivors is emphasized by 
the federal court in the DeMille decision 52 While upholding the placement ofsuch liens, the 
court· recognized that the lien reduces the economic benefit to the surviving spouse during his or 
her lifetime, and thus requires pre-attachment notice. Medicaid officials did not raise concerns 
about liens burdening survivors. The extent to which these problems arise needs further research. 

The Broader Perspective 

The Medicaid program has fueled a continuing debate about the limits and responsibilities 
imposed by means-tested entitlement programs. There is nothing new about this debate, and 
indeed, it is the kind ofdebate that is important to the development ofpublic policy on many 
levels .. A full discussion ofpolicies such as Medicaid estate recovery requires an appreciation of 
multiple social values, goals, and consequences at stake. What for example, is the societal . 
importance ofinheritances and legacies? Is their importance different for the rich and poor? What 
is the trade-off between these values and cost-constraints demanded by state and federal 
budgetary needs? To what extent should society encourage, or even enforce, filial responsibility 
and fiunily caregiving? To what extent can and should Medicaid estate planning be proscribed? 
Is it fundamentally different from other forms ofpreserving wealth, such as tax planning, that 
society condones?,3 

All these values and goals compete in a context ofpossibly rapid change in the Medicaid 
program, as the Congress considers options such as block granting Medicaid and eliminating its 
entitlement status. Interestingly, a majority ofresponding officials predicted that their estate 
recovery programs would not change significantly ifMedicaid is converted to a state block grant. 
Regardless ofthe future structure ofMedicaid, estate recovery policies and practices will need 
continuing evaluation. This survey is intended to contribute to that ongoing evaluation. Its 
findings provide a snapshot ofthe current status ofMedicaid estate recovery practices, yet still 
leave many questions and concerns unabated - the cost-effectiveness of these programs, whether 
recovery deters unjustified Medicaid estate planning, whether the burden ofestate recovery is 
fairly distributed, and whether notice and due process protections are adequate. The answer to 

. many ofthese questions will require more thorough tracking and record-keeping by state 
Medicaid programs and more intensive monitoring by the federal government. Finally, evaluation 
will require something we sti11lack:, consensus in the guiding values for providing and financing 
health and long-term care. 

S2 	 DeMille v. Belshe, 1995 WL 23636 (N.D.Cal.), Medicare &: Medicaid Guide (CCH) , 43,082. 

S3 	 For further discussion of the socie1al issues raised by Medicaid, see Rosalie A Kane, Louise Starr &: Mary 
Olsen Baker (eds.) Who Owes Whom What? Personal. Family. and Public Responsibility for Paying for Long­
Term Care 35 (Minneapolis: National Long-Term Care Resource Center, Janwuy 1995). 
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APPENDICES: 

. APPENDIX A.. Survey Instrument - Medicaid Officials 

APPENDIX B.; Survey Instrument - Legal Practitioners 

APPENDIX C.· Und~e Hardship Criteria 

APPENDIX D. Frequency of Hardship WaiverS 

APPENDIX E. Examples of Estate Recovery Notices 

• Nebraska Department ofSocial Services Brochure: 

• "Medicaid Estate Recovery Program" 

• Iowa Department ofHuman Services: 

• "Estate Recovery Program" Flyer 

• Idaho Department ofHea1th and Welfare, Division ofMedicaid: . 

• "Notice ofStatutory Claim" 

• Minnesota "Notice ofClaim for Medical Assistance in Decedent's Estate" 

• (Includes Notice ofUndue Hardship Waiver) 
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ESTATE RECOVERY PRACTICES SURVEY [Legal Practitioner] 
STATE _________________Please return by November 22, 1995 to: 

Erica F. Wood 
Commission on Legal Problems ofthe Elderly 
American Bar Association 
740 15th Street NW 
Washington, DC 20005-1009 
202~2-8690 

Feel Free to explain or comment on your answerS and. ifneeded, continue your comments on the back 
ofthe page or on additional sheets. 

1. 	 Does your state have a Medicaid estate recovezy program in operation? 

__Yes __No 

IfYes, How long has it been opetating? 
It has been operating since: (Date) ________________ 

2. 	 Is there any pending or aoticipated state legislation or regulation regarding Medicaid estate 
recovery? . 


__Yes __No. 


IfYes, describe its substance and status _____........_____________ 


DEFINITION OF ESTATE 

3. 	 Is the estate recovezy program limited to the probate estate! 

__Yes [SKIP TO QUES1l0N 51 

__No 

4. 	 Ifthe estate recovezy program reaches beyond the probate estate, what other assets does the state 
target? 
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__ ________________________________ _ 

S. 	 Is the scope ofproperty subject to estate recovelY clearly UDderstood in practice? 
__Yes __No 


IfNo, please describe the areas ofuncertainty: ________________ 


'< 

6. 	 In practice, does the progiam seek recoveIY against: 

_Yes _No Cash assets that were exempt because they were below the Medicaid asset limit. 

_Yes _No Other personal property owned outright by the beneficiaJy prior to death 

_Yes _No Personal or real property which the beneficiary owned jointly prior to death 

_Yes _No Personal or real property in which the bene:ficiaIy had a life estate prior to death 

7. 	 Are you aware ofany instances ofproblems with title amveyance due to estate recovery? 

__Yes __No 

IfYes, please describe the problems: __________________ 

SERVICES FOR WHICH RECOVERY IS SOUGHT 

8. 	 For Medicaid beneficiaries age SS or over, please check offall services listed below for which the state 

CUrrently seeks recover.y and note the scope of recovelY? 

__Nursing facility services 


__All 

In~(~lain): 

__IcFlMR facility services < 

__All 

< __In ~(~lain): ________________________________ 

__Home and communitybased services 

__All 

__In ~(~lain): ________________________________ 

__;Hospital services 

__All 

_<_In ~ (explain): _________________________________ 
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__Prescription drug services 

__All 
__In pan (explain): _________________ 

__;physiciaDs' services 

__All 

__In pan (explain): . 
. , ----------------~~-----------------

__Other Medicaid services 

__All other 
__Some other (explain): _________________ 

9. 	 WJiea asaniviDg spouse or minor or disabled ehild lives in the deceased recipient's home, does the 
state: 

a. 	 Waive recovery 
~expmmmon:,__________________ __Yes __No 

b. Defer recovery until after the death ofthe spouse or disabled child. 


__Yes __No Anyexpmmmon:_..,.-_____________ 


c. Offer to negotiate a settlement of the claim and/or a payment schedule. 


__Yes __No ~expmmmon:,_________'___________ 


d 	 Is.there any change in your above answers if the surviving spouse or disabled child does not 
actually live in the deceased beneficiary's home? 

__Yes __No 

IfY~ please explain: .______________________ 
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10. 	 Does your state use any 1ype of1iens to enfon:e estate recovery? 

__Yes __No {IF NO. SKIP TOQUESTION#13} 

If Yes, which of the following kinds of liens are used? 

a 	 TEFR.A liens (i.e., liens placed on the beneficiaIy's home whUe.beIshe is still alive)? 


__Yes __No 


b. 	 Liens on deceased beneficiaty's real property obtained through probate court proceedings 

__Yes __No 

c. 	 Other Liens: 


__Yes __No 


IfYes. please explain:._______________________ 

11. 	 When the home ofa living Medicaid. beneficiary is sold, is a lien on the home enforced at that time? 

__Yes __No 

~~bmWoo:~~---~-------------------------

12. 	 Is there a process in place for ensuring immediate removal ofa lien on the home when a Medicaid 
beneficiaIy returns home? 


__Yes __No 


If Yes, please describe: __------------------------ ­

13. 	 Is there an established estate value below which recoveries will not be made? 

__Yes __No 


IfYes.~: ________~__________________________ 


. \ 

14. 	 Is there an established claim level below which the State will not seek recovery? 

__Yes __No 
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II Ves. describe: 

NOTICE & HEARING ISSUES 

15. 	 Are Medicajd applicants given notice in writing ofthe estate recovery process at the time of 
applicalion? . 

__Yes __No 

16. 	 At what other times are MediaUd beneficiaries and families given notice of estate rec:overy? 

a. 	 Upon admission to nursing home as a Medicaid benefic:iaJy? 


__Yes __No 


b. 	For those under age 55, upon determination that they are considered permanently institutionalized? 

__Yes __No 

c. 	 Upon receipt of non-institutional long-term care services? 


__Yes __No 


d. 	Upon placement ofa lien? 


__Yes __No 


e .. Upon enforcement ofa lien? 


__Yes __No 


f. 	 Other 

__Yes __No liVes, Please explain: ____________ 

17. 	 Inyour opinion, are the notices accUrate and understandable? 

__Yes __No 

II No. what are tbeproblems"With notice? __________________ 

• • • IF POSSIBLE, PLEASE ATTACHEXAMPLES OFPROBLF.JvfNOTICES lI1 * • • 

PERMANENT INSTlTUTIONALlZATION 
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18. 	 Are you aware of 

a 	 Any state initial determinations finding that a Medicaid beneficiary is "permanently . 
institutionaJiz for purposes ofestate recoveIy? 
__Yes __No 

b. 	 Any state administrative appeals hearings on the issue ofwhether a Medicaid beneficiary is 
"permanently institutiomilized" for purposes ofestate recovery? 
__Yes __No 

UNDUE BAImSHIP 

19. 	 Bas your state established criteria for 'W8iving estate recoveIY based on undue hardship? 

__Yes __No 

__ D' Yes, wbat are the criteria: ___________________ 

20. 	 Does the state provide beneficiaries or their family written notice ofan undue hardship exemption to 
estate recovery? . 

__Yes __No 


IfYes, a Wben and how is notice given? ________________ 


b. 	 In your opinion. are the notices accurate and understandable? 


__Yes __No 


,
IfNo. wbat are its shortcomings?____________________ 
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21. 	 Ifundue hardship is established, does the program: 
(Check all that apply) 

__Waive estate rec:oveIY 

__Defer estate :rec:oveIY 

__Negotiate a modified estate recovery 

__Other action(please explain): 

IMPAcr OF PROGRAM 

22. 	 Do estate recovety practices vary by local jurisdiction within the State? .. 

__Yes __No 

IfYes. descn1:le: 

23. 	 In your opinion, does Medicaid estate recoveIY effectively deter persons from "Medicaid estate 
planning," i.e., intentionally sheltering substantial assets for purposes ofbecoming eligible for 
Medicaid? 

__Yes __No 

24. 	 Please rank order (From 1 to 4) the populations over age 55 from whom recoveries are most frequently
made . 


__Persons who engaged in Medicaid estate pl.am$g 


__Persons who were always "poor" 


__Persons who spent down their assets on medical care 


---~(~):---------------------------------------
25. 	 Briefly descn1:le hoW you believe the estate recoveIY program afrects the elderly poor? 
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26. 	 IfMedicaid is coiiVerted to a block gmnt program by the Congress, do you expect the estate recovery' 
program to change in any ofthe following ways? 
(CHECK ONE): 

_'_~d in scope 


__Contract in scope 


__Stay about the same 


__Otber(please describe): __________'--________ 


27. Please share any other insights you have on the positive or negative aspects of the Medicaid estate 
recovety program in your state: 

TlIANKYou FOR COMPLETING THIs QUESTIONNAIRE! 

YourN~: ______________~--------------------~---------------
'Tille: _________________________________________________________ 

Phone:~------~--------
Address: 

o IF YOUWOllLD LBcEA COP\' OF'1'BEREPoRT BASED ON THIs SURVEY, PLEAsE CHEcK THIs 

Box. You SHOULD ExPBC1' IT IN EARLy 1996 

IPlease rememberto rebJm: 

"'_ This questionDaire( A postage-paid envelope is provided for your conVenience.) 
"'_ Copy ofany notices or other attachments supplementing your answers 

THANK YOU! 
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__________________________________ __ 

APPENDIXB 


ESTATE RECOVERY PRACTICES SURVEY [Medicaid Officials] 

STATE _________________Please return by November 22, 1995 to: 

Erica F. Wood 
Commission on Legal Problems of the Elderly 
American Bar Association 
740 15th Street NW 
Washington, DC 20005·1009 
202~2-8690 

Feel Free to explain or comment on your answers and. ifneeded, continue your comments on the back 
of the page or on additional sheets .. 

1. 	 Does your state have a Medicaid estate recovery program in operation? 

__Yes __No 

IfYes, How long has it been operating? 

hhasbeen~~: ~) 

2. 	 Is there any pending or anticipated state legislation or regulation regarding Medicaid estate recovery? 

__Yes __No 


IfYes, describe its substance and status ________________________________ 


DEFINITION OF ESTATE 

3. 	 Is the estate recovery program limited to the probate estate? 

__Yes [SKIP TO QUESTION 5] . 


__No 


4. 	 .Jfthe estate recovery program :reacheS beyond the probate estate, w.other assets does the state 
target? 
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___ _______________________________ _ 

_______________________________ _ 

5. 	 Is the scope of property subject to estate recoveIy clearly understood in practice? 

__Yes __No 

IINo, please describe the areas ofuncertainty: _______________ 

6. 	 Inpractice, does the program seek recovery apiDst: 

_Yes _No Cash assets that were exempt because they were below the Medicaid asset limit 

_Yes _No Other personal property owned outright by the beneficiary prior to death. 

_Yes _No Personal or real property which the beneficiary owned jointly prior to death. 

_Yes _No Personal or real property in which the beneficiary had a life estate prior to death. 

. 7. 	 .Are you aware of any instances ofproblems with title conveyance due to estate recovery? 

__Yes __No 

IIYes, please describe the problems: ________________'--_ 

SERVICES FOR WBICH RECOVERY IS SOUGHT 

8. 	 For Medicaid beneficiaries age 55 or over, please check: offall services listed below for which the 
stare cUrrently seeks recoveIy and note the scope of recovery? 

__Nursing:facility services 

__All 
In~(~bin): 

__ICFJMR:facility services 

__All 

__In~(~bin):~-------------------------------

__Home and commnnity based services 


__All 

_·_In~(~bin): 

__;Hospital services 

__All 
. __In part (expbin): _________________ 
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___~¢onWrug~ 

___All 


__In part (explain): _________________ 


___Physicians' services 

__All 

__In part (explain): _____-'--____________ 

___Other Medicaid services . 

__All other 

_._Some other (explain): _____________-:--___ 

LlENSIW AlVEBSJDEFEBRALS 

9. 	 When a surviving spouse or minor or disabled child lives in the deceased recipient's home, does the 
state: 

a 	 Waive recovery. 
__Yes __No Any explanation: _____________-,..-__ 

b. Defer recovery until after the death ofthe spouse or disabled child 


__Yes __No Any explanation: ______-:--_________ 


c. Offer to negotiate a settlement of the claim. and/or a payment schedule. 

___Yes __No AnyexpIanation: ________________ 


d 	 Is there any change in your above answers ifthe surviving spouse or disabled child does not 
aetuaDylive in the deceased benef"ldary's home? 

___Yes __No 

IfYes, please explain: _____________________ 

10. 	 Does your state use any type ofliens to enforce estate recovery? 

__Yes __No [IF NO, SKIP TO QUESTION #13] 

IfYes, which ofthe following kinds ofliens are used? 

.' 
a 	 TEFRA liens (i.e., liens placed on the bene:ficialy's home while helshe is still alive)? 

__Yes __No 
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_________________________ _ 

b. Liens on deceased beneficiary's Ie8l property obtained through probate court proceedings 

__Yes __No 

c. 	 Other Liens: 

__Yes __No 

If Yes, please explain: ____________________ 

11. 	 When the home of a living Medicaid beneficiary is sold. is a fum on the home enforced at that time? 

__Yes __No 


Any exp1anation: _________________________ 


12. 	 Is there a process in place for ensuring immediate removal of a Hen on the home when a Medicaid 
beneficiary returns home? 


__Yes __No 


IfYes, please describe: 

13. 	 Is there an established estate value below which recoveries will not be made? 

__Yes , __No 

IfYes.~"be: 

14. 	 Is,there an established claim level below which the State will not seek recovery'! 

_,_Yes __No 


IfYes.~: ____________________________ 


NOTICE & BEARING ISSUES 

15. 	 Are Medicaid applicants given notice in writing ofthe estate recovery process at the time of 
application? 

__Yes __No 
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· !,. 

, 	 ' 

16. At what other times are Medicaid beneficiaries and families given notice ofestate recovery? 

a 	 Upon admission to DUISing home as a Medicaid beneficiary? 


__Yes __No, 


b. 	 For those under age SS, upon determination that they are C!)nsidered permanently institutionalized? 

__Yes __No 
-, 

c. 	 Upon receipt ofnon-iDstitutionallong-term care services? 


,__Yes __No 


cl 	 Uponplacement ofa lien? ' 

__Yes __,No 


e. 	 Upon enforcement ofa lien? 


__Yes __No 


f. 	 Other 

__Yes __No IfYes, PleaSe explain: __"--_-'-_________ 

17. In your opinion" are the notices accurate and waderstandab,le? 

__Yes __No 


IfNo, what are the problems with notice? _______...,--_________ 


• • • ·IFPOSSIBLE, PLEASE~1TACHEX4MPLES OFP~OPLElv.fNOTICES' I ·* * 

PERMANENT lNSl'rrunONALIZATION 

18. Are you aware of: 

a 	 Any state initial,deter.oiiDations :finding that a Medicaidbene:ficiary is "permanently 

institutionalized" for pmposes ofestate recovery? , 


__Yes __No 

b. 	 Any state adminisb:at:ive appeals heariDgs on the issUe ofwhether a Medicaid beneficiary is 
"permanently institutionalized" for purposes ofestate recovety? , , 

__Yes __No 

UNDUE HARDSHIP 

P.Sof8 	 Appendix B - Page S 



·19. Has your state established criteria for·waiving estate recovery based on undue hardship? 

__Yes __No 

If Yes, what are the criteria: _________________ 

20. 	 Does the state provide benCfu::iaries or their:family written notice ofan undue hardship exemption to 
estate recovery? 

__Yes __No 


IfYes: a When and how is notice given?: ___-,-______--;-_____ 


b. 	 In your opinion, are the notices accurate and understandable? 


__.Yes __No 


IfNo, what are its shortcomings?____________________ 

21.- Ifundne hardship is established, does tbeprogram: . 
. (Check all that apply) 

. _._W8ive estate recovery 

__Defer estate recovery 

_._Negotiate·a modified estate recovery . 


__. Otheraction(please explain): __-..,...-..,.-______________ 
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__ ____________________________________ ___ 

IMPAct OFPROGRAM 

22. 	 Do estate m:overy practices vary by local jurisdiction within the State? . 

__Yes __No 


HY~~: ________________~_______________________________ 


23. 	 Inyour opinion. does Medicaid estate recovety eff'edively deter persons from "Medicaid estate 
planning." i.e., intentionally sheltering substantial assets for pmposes ofbecoming eligible for 
Medicaid? 

__Yes __No 

24. 	 Please I3Dk order (From 1 to 4) the populations over age 55 from whom recoveries are most 
ftequently made. 

__Persons who engaged in Medicaid estate planning 

__Persons who were always "poor" 

, __Persons who spent down their assets on medical care 

__Other (describe): ______________________ 

25. 	 Briefly ~ how you believe the estate recovety program affects the elderly poor? 

26. 	 IfMedicaid is converted to a block. grant program by the Congress, do you expect the estate recovety 
program to change in any ofthe following ways? 
(CHECK ONE): 

__Expand in scope 


__Contract in scope 


__Stay about the same 
r 

Other~lease~): 
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27. Please share any other insights you have on the positive or negative aspects ofthe Medicaid estate 
recovery program in your state: 

THANK You FOR COMPLETING THIs QUESTIoNNAIRE! 


YourNmne: ________________________________________________________~ 


TIde: ____________________________________________~---------------

Agency: Phone: 


Address: 


o IF You WOlrLD LlKEA COPY OF THE REPORT BASED ON THIs SuaVEY, PLEASE CHECK THIs 
Box. You SHOULD :ExPBcrITIN EARLy 1996 

'Please remember to Jetum: 

" This questionnaire( A postage-paid envelope is provided for your convenience.) 

,,_ Copy ofany notices or other attachments supplementing your answers 

THANKYOUI 

PageSofS Appendix B - Page S 



APPENDIXC 

Undue Hardship Criteria 

In the states reporting undue hardship regulations, their criteria fell loosely into six 
broad, sometimes overlapping categories with multiple variations descnDed below. Some 
states cast their criteria only in terms of"factors" to be considered in determining 
hardship, rather than as substantive standards. TheSe are noted as such in the descriptions. 

1. The estate consists ofan income producing asset (business, includingfann or ranch), 
and recovery would cause loss oflivelihood (22 states). 

AR - Asset is the sole asset of survivors~ the income is not sufficient to meet their living 
expenses and also repay debt . 

AZ - Asset is business that has been in operation at least 12 months, provides more than 
SOOIo ofsurvivor's livelihood. 


CA - The estate is part ofa business. 

CO - The estate is part ofa business. 

FL - The property is a residence and the business is located at the property. 

m - The income produced is below the poverty level (adjusted for family size). 

ID - The income produced is limited. 
KS - (Factor to be considered) Impact ofaction on business in which decedent owned an 

interest 
KY - Asset is sote income producing asset; and survivors are related to decedent within 3rd 

degree of consa.nguinity; and asset produces annually not more than $50,000 for each 
heir and S5O,OOO for each family member of heir. 

ME - (Factor to be considered) Property is income-producing and provides :funds for 
applicant's necessary support and maintenance. 

MN - Assets are necessary part ofsurvivor's occupation in which survivor has worked 
continuously and exclusively and which is sole source of income. 

Mr - (Factor to be considered) Asset is part ofa business, and recovery would deprive 
survivor ofsole means oflivelihood and survivor has no other means ofsatisfying 
Medicaid claim. 

NC • The net income produced:from asset is below 75% ofpoverty level. 

NJ - . Recovery will result in survivors becoming eligible for public and/or medical 


assistance. 
NM Asset is sole income producing source .. 
OH - Asset is part ofsurvivors' business. 
NY - (Factor to be considered) Asset is income-producing business. 
SC - Survivor is parent, child or sibling, and without the income-producing asset, income 

would :faD below 100% ofpoverty level. 
UT. - The income ofsurvivor is limited. 
WA - The income of survivor is limited. 
WI - Asset is part ofsurvivor's or beneficiary's business and recovery would result in loss of 

livelihood 

WY - Property is beneficiary's home and part ofa business. 


2. 	 Property is the primary residence ofthe survivors (12 states) 
AZ - Survivor was in IeSidence at least 12 months prior to beneficiary's death and survivor 

owns no other reSidence. 
FL 	 - Survivor was in residence at least 12 months prior to beneficiary's death and survivor 

owns no other residence. 
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CA - Survivor was in residence at least 12 months prior to beneficiary's death; and resident 
is aged, blind, or disabled; individuals who would have difficulty obtaining financing to 
repay the state 

HI - Residence is ofmodest value and oc:cupied by survivor at least three months before 
beneficiary's admission; and survivor provided care to beneficiary that allowed 
beneficiary to Jive at home. does not own any real property othel than interest in the 
home, and has an income not greater than 2000'{' ofpoverty level. 

MD - FoIted saleltransfer would deprive a dependent who lives in a residence; and dependent 
unable to provide an alternative residence. "Dependent" defined as certain relatives 
who received more than halftheir support from the deceased 

ME • (Factor to be considered) Asset had been primaIy residence ofthe survivor, or survivor 
is a resideJ:tt and co-owner ofproperty. 

MN - Survivor continuously oc:cupied homestead for at least 120 days prior to beneficiary's 
death. 

MT • 	 (Factor to be considered) Survivor is aged, blind or disabled relative ofdecedent who 
continuously Jived in home for one year or more before beneficiary's death, and would 
have significant difficulty establishing alternative living arrangement, obtaining 
financing (such as home equity loan) to repay department or arranging other means to 

. repay department 
NC - Forced sale wopld displace the survivor, and survivor's income below 75~ of poverty 

and assets are below $12,000. . 
OR • Recovery would cause survivor to become homeless. 
SC - Survivor is parent, child or sibling residing in home at least two years prior to 

beneficiary's death, does not own other property. and is beloW poverty level. 
Exemption limited to house and one acre maximum. 

WA - RecoveJ:y would deprive survivor of shelter, and survivor lacks means to provide 
alternate shelter. 

3. Only asset is homestead ojmodest value (4 states). 
FL 
K.Y - DefiDed as $50,000 or less 

HI - (see primary residence criteria above) 

NM 


4a. WlIhout receipt ojestate proceeds, the survivor would become eligiblejor public 
and/or medical assistance (8 states). 

CA 
CO 
m 
MT - (Factor to be considered) 

Nl - The asset is the sole income producing property. 

NM • Or the survivor will be at risk ofserious deprivation. 

OR 

WI - Or the survivor is receiving general relief already. 


4b. Allowing the survivor to receive the estate would enable himlher to discontinue 
eligibilityjorpublic and/or medical assistance (4 states). . 

CA 
CO 
MT • (Factor to be considered) 
NM 
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5. Recoverywouu(deprive the survivor ofnecessities oflife, e.g.,food, shelter, clothing 
(8 states). 

AZ • '(Ifestate is personal property only) Survivor's income is below poverty level and 
SUl'\'ivor owns no real property. 

FL 
CA • Or the survivor needs the equity in the property to make it habitable. 
IA - The total household income is less than 200% ofpoverty level. and total household 

resources do not exc:eed $10,000. 
KS - (Factor to be considered) Impact ofrecoveIY onfiDa:ncial circumstances offamily. 
MT - (Factor to be considered) Whether property is needed by survivor to acquire necessities 

ofIife and whether there are other means to satisfy department's claim. 
WA - Recovely would n:suIt in impoverishment ofsurvivors. 
WV - RecoveIY would jeopardize survival ofthe family unit or severely disrupt the family's 

income. 

6. The survivor made substantial personal contributions to the property or to the care of 
the beneficiary so beneficiary could remain at home (3 States).' 

FL - (Factors to be considered) Consider contn"butions by survivor to value of the asset or 
the support/care of decedent; or any outstanding debt with higher priority (as a 
niortgage) assumed by survivor. 

KS - (Factors to be considered) Actions offamily in helping decedent, particularly when 
. such actions helped avoid, or reduce medical costs. 

:ME - (Factors to be considered) Survivor used personal resources to maintain the property, 
pay the taxes. etc.; or applicant lived in the property and provided significant care for 
the deceased beneficialy so beneficiaIy could remain at home for a long period. 

7. Other Criteria. 
- Survivor had 1r.mSferred. the property to the deceased beneficiaIy for no consideration (CA). 
- SibIin& son, or daughter have been residing in beneficiaIy's home at least one year and 

provided full-time care that delayed beneficiaIy's entJ)' into nursing home (FL). 
- Cost involved in sale of property would be greater than value ofthe property (FL)~ 
- Hardship waiver incorporates state debtor-creditor law homestead exemption that may be 

asserted by survivor (NO). 

- Monetary definition 
, ID - Claim is less than $500 or total assets are less than $500. 

KY - RecoveIY less than $5,000. ' 
- BeneficiaJY received medical assistance as a result ofa crime committed against the beneficiary 

(ID). 
- Criteria similar to TEFRA lien rules (survival by spouse, minor or dependent child, sibling 

and/or caregiver child) (DB. VI). 
- (Factors to be considered): Applicant had a conttactual relationship with deceased recipient in 

which residence was held as security or was required to be transferred. for value previously 
received; or applicant relied to detriment on promise by deceased recipient that residence would 
become theirs at recipient's death (ME). 

- Availability ofalternative means for satisfying the claim (KS).. 
-Other "Compelling Circumstances" (AR, FL, NM, NY, KS - :factor to be considered: "any 

other relevant factors"). 
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APPENDIXD 

Frequency ofHardship Waivers 

The survey included a subsample to assess the frequency ofundue hardship waivers requested., 
granted and denied by state agencies. The subsample.involved brief telephone interviews with Medicaid 
officials·:from eight states. These eight states were selected because they had been operating estate recovery 
programs since at least 1993. and had established undue hardship criteria in accordance with OBRA 
Interview respondents were staff respoDSlDle for the estate recovery programs. The interviews show that 
some Slates Dil to ttack the number ofhardship waivers requested and granted Thus. the data may be of 
limited utility. and provides only a "ballparlt" estimate ofthe frequency of hardship waivers. The 
interviews nwealed the following: 

California 	 The state does not t:rack hardship waivers. However, the respondent's "guestimate" is 
that out ofa caseload of 11 - 12,000 open estate recovery cases. the agency gets "about 
20 requests a month.'" Ofthese, he estimates that a majority are denied. Ofthe requests 
denied. he estimates that "5 -10% are appealed'" 

Colorado 	 From July 1994 through June 1995, a total of two waivers were granted and seven 
denied From July 1995 through the present, a total of five waivers were granted and 
two denied. There were no appeals. 

Since October 1993, "about 100'" waivers have been granted, and seven denied No 
appea1s. The respondent speculated that the relatively high number could be because the 
state criteria allow waivers fOr individuals who paid taxes on or other\vise maintained 
the property. 

Maryland 	 Since the state's hardship criteria have been in effect (about six months), there have 
been 12 requests for waivers. Ten ofthese were rejected, and two were granted. There 
have been no appea1s yet 

Minnesota . 	 Since the counties are responsible for the estate recoveIY program. the state does not 
keep track of hardship waivers. ,However, the respondent was "not aware ofany.» Her 
guess is that "there are not many requests" and she knows ofno appeals. 

Montana 	 To date, no hardship waivers have been granted. While there have been a couple of 
verbal inquiries, so far there have been no formal requests. 

washington 	 In app.rox:imately ~ last year, there have been five waivers granted and one denied. No 
appeals. The agency bas also received a couple more verbal requests for infonnation, 
but these were not pursued 

Wisconsio. 	 Since the hardship criteria were on April 1, 1995, there have been 17 requests for 
hardship waivers, ofUich eight were granted, two were denied. and seven are pending. 
No appeals. ' 





· APPENDIXE 

Examples of Estate Recovery Notices 


Contents 


Nebraska Department of Social Services Brochure 

''Medicaid Estate Recovery Program" 


Iowa Department ofHuman Services 

"Estate Recovery Program" Flyer 


Idaho Department ofHealth and Welfare, Division ofMedicaid 

"Notice ofStatutory Claim" 


Minnesota "Notice ofClaim for Medical Assistance in Decedent's Estate" 

(Includes Notice ofUndue Hardship Waiver) 




Does 
Estate Recovery 


affect a 

recipient's eligibility 


or benefits? 


NO. This program DOES NOTaffect medicaid eli­
gibility or the exempt property that can be held by 
a living recipient. The program also DOES NOT af· 
fect the medical benefits available to a recipient 

Are there Other 

Exemptions if 


Estate Recovery would 

Cause Hardship? 


YES. The state WIll NOT recover from an es­
tate if doing so would caus~ a hardship for the 
heirs. If the state takes action to recover medical 
assistance from an estate. the heirs may ask to 
have the recovery waived or adjusted based on 
hardship. The state will consider all requests and 
will make arrangements when it finds that a true 
hardship exists. 

The Nebraska Department of Social Services 
is committed to affirmative action/equal 
employment opportunity and does not 

discriminate in delivering benefits or services. 

OSS-PAM-128 Rev. 8194 (99034) 
(No Previous Version) 

0,.... .. -- ­

Medicaid 

Estate 


Recovery 

Program 




/ 

I What Is I 
" ..___Es.ta.t.e.R.ec_o.ve.ry.?____' 

Estate Recovery is a program established by state 
and federal law. 

Underthe Estate Recovery Program. the Nebraska 
Department of Social Services will recover medi­
cal care costs. which were paid for by medicaid, 
from the ESTATES of certain former recipients. 

How will 
Estate Recovery 

be Accomplished? 

The state will me a claim against the estate of cer­
tain deceased medical assistance recipients. The 
estate will indude all of the property (personal and 
real) that is left when a recipient dies. 

The estate administrator will use money from the 
estate. including the sale of property, to pay the, 
state for the costs of medical care provid~ to the 
recipient, 

Who will 
be Affected? 

Only the estates of nursing home residents or 
persons who receive medical care after age 55 
will be affected. 

Only the costs of medical assistance provided af­
ter July 16, 1994 will be recovered. 

! 
". 

! 

i 
i 
! 
I 

i 
i 
i 

Will any Estates 
be exempt 

from Recovery? 

YES. The state may recover the costs of medical 
assistance from an estate only when: 

1. Medical services were delivered to a per­
sonof any age who lived in a nursing home 
OR to a person over the age of 55 in any 
living situation. 

AND 

2. The deceased recipient IS NOT survived 
by a spouse, child under 21, or a depen­
dent who has a disability. ' 

Further. the state WILL NOT recover medical as­
sistance costs from the sale of a deceased 
recipienfs home if: 

1. There isa brother or sister who lived in 
the home for at least one year before the 
recipient went to a nursing home and who 
has lived there continuously since the date 
of the nursing home entry. 

OR 

2. There is a son or daughter who lived in 
the homE:! tor at least two years before the 
recipient entered a nursing home. whose 
care allowed the recipient to delay nurs­
ing home placement and who has lived in 
the home continuously since the date of 
nursing home entry. 



Iowa Department of Human Services 

ESTATE RECOVERY PROGRAM 


WHAT IS ESTATE RECOVERY? 


If you have received any Medicaid benefits after July 1. 1994, the Iowa . 

Department of Human Service may file a claim against your estate when you die 

in order to recover all or part of the benefits paid out. 


If you have a spouse or a dependent. blind. or disabled child when you die~ 


Medicaid estate recovery may be delayed. 


WHO IS AFFECTED? 


Estate recovery affects all Medicaid recipients who. are: 


• 55 years of age or older. or 
• Institutionalized and cannot be reasonably expected to return home. 


WHY IS THIS BEING DONE? 


Federal law requires states to have an estate recovery program. 


The Iowa Legislature has directed the Iowa Department of Human Services to 

implement the estate recovery program in our state. 

. 
Note: The Department of Human Services will not put liens on property but will 
make a claim against the estate of persons covered by this policy. 



-" .. 
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State of Idaho 

DEPARTMENT OF HEALTH ·AND WELFARE 
Division of !\tedicaid 

. Bureau of Medicaid Systems and Operations· Towers Building - 6th 
PHIUP E. BATT 	 P.O. Box 83720 

Govemor Boise. 10 83720-0036 
UNOA L CABAu..ERO 	 (208) 334-5923 

Oitec:or Fax (208)334-5718November 16, 1995TRESA NEWMAN 
AdnwIisIr.IIot 

7-. 8- 9­
Authorized Representative 
10­
11-, 12- 13'" 

Rr:: 	 NOTICE OF STATUTORY CLAIM 
Estate of 2- 1­

The Department of Health and Welfare would like to extend its condolences 
upon the loss of your loved one. To comply with Federal and State law, 
the Oepartment of Health and Welfare must seek reimbursement from the 
estate of 2- 1-. Recovered funds are utilized to help finance medical 
services for other people in need. 

Since 2- 1- received $~ in Medicaid benefits, the Department of Health 
and Welfare hereby gives you notice of its claim against any real 
property, and/or assets in this estate. You are hereby advised that a 
lien may be placed against any real property in this estate. If any of . 
the decedent's personal property or real property is improperly sold or 
distributed, the Oepartment may pursue legal action to satisfy its claim. 
I understand there may be a bank account or other assets in this estate. 

Enclosed is a questionnaire you are asked to complete; please include an 
accounting for expenditures made since the death of 2- 1-. Please return 
this questionnaire and any related documentation within 15 working days. 
If additional time is needed, please call for an extension. 

A Hardship Waiver may be granted if any of the following criteria are 
documented. 

* If the only asset belonging to the recipient is a family-owned 
business which is the sole support of other family members; 

* 	If"the Department's claim is less than $500.00; 

* 	If the total assets of the entire estate are less than $500.00, 
excluding trust accounts or other bank accounts. 

Please note that. a waiver is not granted because family members expect an 
inheritance, or will be inconvenienced by the lack of an inheritance. 
The Department's statutory claim has priority over the decedent's will. 

Pg. 1 

"'" -­



Pg •. 2 (con't) 

If you believe you fall under the Hardship Waiver criteria, you m.a~ 
submit a written request for a Hardship Waiver. Please send your request 
accompani~d by supporting documentation, to the following address: 

Department of Health and Welfare 

Estate Recovery Unit 


Towers Building - Sixth Floor 

P~O. Box 83720 


Boise, ID 83720-0036 


Once your request has been reviewed a Notice of Decision will be sent 
informing you of the outcome. 

This Notice of Statutory Claim only relates to the property and/or assets 
of the deceased person. No demand is being made upon you personally for 
payment. If funds are available, a check should be made payable to S~ 
OF IDAHO, ES~ RECOVERY. An envelope has been enclosed for your use. 

Thank you for your cooperation in this matter. If you have any 
questions, please contact the Estate Recovery Unit at (208) 334-4955. 

Sincerely, 

David A. Baker 
Medicaid Recovery Officer 

Enclosures 



Notice of claim for l\-1edical Assistance 
in Decedent's Estate 

UIINNESOTA) 


TO: 	 Parties listed in attachment A 

FROM: 	 Ms. Susan Smith . 
Jones County Human Services Department 
1318 Central Avenue 
Puckettville, Minnesota 55431-5178 

RE: 	 EstUeofJmnesJ~on 
Jones County District Court 

Jones County Probate # _________ 

Jones County Human Services #______ 


Claim for Medical Assistance Services . 

DATE: 	 June 22, 1995 

Claim: On • 1995, the Jones County Human Services Depanment filed a claim for 
$ with this estate for medical assistance services provided to the decedent and/or 
the decedent's spouse. 

Waiver: If paying this claim will cause you undue hardship, you can apply for a waiver ofthe 
claim. Ifyour circumstances do not meet the definition of undue hardship, or ifyou wouldn't 
personally benefit from the waiver, the county cannot grant your application. 

An undue hardship exists when: 

1. Estate could not pay the claim except by selling assets (for this paragraph only assets means 
real or personal property), subject to the probate proceedings, for which all ofthe rollowing are 
true for a period ofat least 180 days prior to the date the decedent died and from that date through 
the date the waiver is finally granted: 

A. The assets are used by the waiver applicant to produce income in his or her trade,. 
profession, or occupation; and 

B. The assets are a necessary part of the waiver applicant's trade. profession.,. or 
occupation; and 

C. The trade, profession. or occupation in which the assets are used is the waiver 
applicant's sole source of income; and 

D. The waiver applicant bas worked continuously and exclusively in the trade. professio~ 
or.occupation in which the assets are used. 



- -

... 


In this exception only the phrase -trade.. profesSloo.. cr o....~arion· :ncit!Ges a ''-urking 
farm the waiver applicant acruaIIy openues. it Ooes na: wCv.Ce a :t2rm he or she does not, 
actually operate or rents to others. 

2. The claim could not be paid except byselli:ng the ce=:;e':;-;.rr·s :;:e:::i es:a:e subjec: 10 me probate 
proceedings for which all of the following. are true: 

A. The waiver applicant acruaIIy and com:i!ltIou.s.iy o:::::::::;:~e:i =xe real esiae as his or her 
only dwelling place for at least 180 days prior to the ti;;;.:e me decedent died and from that 
date through the date the hardship waiver is nnaiiy e! e;e-i~ and 

B. The real estate for which the hardship '9.·2.i,.-e:: is :-e:r-esre.:r Vo-as classrijed as homestead 
property for property tax purposes under ~rTTJDfSAjiS: _1._ es_ Se::::la:l273 .1:";'. as amended.. 
throughout the entire period referred to in the :!!ereCr; ~agii~h. 

, 	 , 

3. Regardless of anything else to the com:rary,. if,!"OU!' ci\:::'j'j"t" _. ':e5 ere "vhoily C!' par:riaily me 
result ot-the Coo'lloWlD'rr acn'ons bv the ,.;"""'...,.1....... •:..""". ----- - ...---- ':.e - .-'.:•."" ':.--,.;-':..;..­1. ~ • .......__""' .............. J- __.... ...:...... _""",,-" _ ..::.....:0. -.....~..... ~~!:,'" 


A. actions which divested or diverted css...":S :::! cr~ ::c a'lici reco'r-e::'\.· vi amomu:s 
advanced on behalfofthe decedent or d~p;rr'3~ fur :medical cSsi>:~lIce from the 
decedent's estate; or 

B. actions which divested or diverted as.....::e:s ....~ ~ :;suit or eirect ,.~ amotmts 
advanced on behalf of the ~ent or ~"""""'3 ~ are ,,'\.lloily or pa:rri.aily 
unrecoverable from the decedent's estaIe. 

! These actions include, butare not limited to~ e:sz::re ;:i~ me use of~-::s. gitis. and 

I annuities. 
i 
I ' 
i ' 
1 ; 	 How to Apply for a Waiver: To apply for a waive: ~e:e :;n..": _e:::::t:ll tile enclosed appliC2tion 

to me at the address listed above within 30 dzr.-s oi:he Cse ai~5 notice_ \\~e ",,-ill. DOt ~t 
applications which are not actually received ~ posrmciee -:;::±in :his 30 ~. penod.. In th~ 
cases, you will lose your right to apply for and re::e!'\'e a "'''c:::-.-e::; :::i :""'e c:am. 

The County VIill send you a written Determination '9.-irl:rin ::0 ~'S =1e::-~ing :"Ot!:: ap~iiC2:ilon. 


In some cases the county .. may.. , at its discretion. e..-ae::lC ..:r.:~s - ,,''''::e:::-~-.The j)::>~on VI..-ill " 
~ 

state whether, to what extent, and on whaI terms and ~~:::~ :::ou::::tv ""Wl..:.I. c . , the "h-ave:r 
and its reasons for doing so. 

Right to Appeal: Ifyou disagree with the Der~::::-:-icn :y~cot!!liy~:ou r.+>ay ~J The 
Determination will include instructions on how to rue aI ~ 

-
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