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1',;\‘Range1 and Congressional Delegation must be involved in the deal and
" the announcement of it

The Governor’s office should not be lead
2. The veto méssage and some other public statements have been harsh.
Whatever NY was doing was done to help poor people
The wording of the announcement should make it clear that NY
was not devious or illegal, and that all of this is for a good cause.
There should be a “regret” apology-}for indications to the contrary
3. Don’t hurt NY’s program. This is money for hospitals that serve the poor.

Forgive any past amounts HCFA may think are owed; work for future
changes if necessary.

Federal budget baselines were not counting on this money (that we
know of)
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" Sequence of Events

Letter About Possible Impermissible Tax

Audit %——- Meeting / Additional Negotiation
: Information Court
Letter w/ Audit |, Meetiri}gf’ﬁdditional —  Negotiation
Results | Information Court
A _
Letter w/ Meeting / Additional _9 ' Negotiation
Disallowance - Information - Dept. Appeals Board
‘ \ Court
Deferral

]

Disallowance
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NEW YORK LINE-ITEM VETO

POLITICIANS IN NEW YORK ARE SAYING THAT YOU HAVE AGREED TO
WORK OUT THE PROVIDER TAX ISSUE. HAS THE ADMINISTRATION
AGREED TO A COMPROMISE TO HELP THE STATE OF NEW YORK?:

| have not changed my position on the line-item veto of the New York
provider tax provision. Some provider taxes have been used in the past to
drive up the costs of Medicaid. Many of them are clearly impermissible
under law. Others, such as New York’s regional tax, might be allowable.
During the budget negotiations, we offered a legislative proposal that would
have clarified its permissibility. Congressional negotiators rejected this
solution so that there was no other choice but to veto the provision.

| have directed the Department of Health aAn‘d Human Services, OMB and my
staff to look into administrative clarifications of provider tax provisions.
They expect to get back to the state of New York and other states with
similar provider tax issues within the next two weeks.



What is your response to Moymhan s new bill which would overrlde the President’s
line-item veto?

We strongly stand behind our decision to use the line item veto authority to eliminate the

provision that statutorily legalized all currently utilized provider taxes in New York. We

consistently made our position clear on this issue during the budget negotiations. We

have indicated our desire to have the Department of Health and Human Services discuss

options and to determine if HCFA could clarify administratively that New York’s

regional tax is permissible. The Department is setting up a process to begin dlscussmns
with New York.

'How do you respond to Senator Moynihan’s suggestion that the Administration
never indicated any problems with this provider tax until the line-item veto?

That is simply untrue. We communicated both orally and in writing our opposition to
statutorily legalizing all of these provider taxes. On July 2, Office of Management and
Budget Director Frank Raines wrote a letter that was circulated to every Conferee in
which he specifically stated that, “the Senate bill would deem provider taxes as approved
for one State. We have serious concerns about these provisions and would like to work
with the Conferees to address the underlying problems.” We also had numerous
discussions with staff on the Finance committee and initially with Senator Moynihan’s
staff outlining our major concerns. We also offered alternative proposals but were
informed by staff that they were not acceptable.



'THE WHITE HOUSE
 WASHINGTON

" September 22, 1997
MEMORANDiJM'To THE PRESIDENT
FROM: - Jack Lew, Tosh Gotbaum, Chns Jenmngs :

' ‘SUBJECT New York Medrcard Prov1der Tax Issue

~ In response to schemes'in many states to tax health care prov1ders and then rebate funds to obtain
additional Federal Medicaid matching, Congress in 1992 passed a limitation on the e11g1b111ty for
matching of certain state _provider taxes. One of the vetoed items in the Balanced Budget Act was a
provision that would have legrslatwely exempted several New York taxes on health care providers
from the 1992 law. In BBA negotiations, the Administration offered an alternative to target the
particular taxes (i.e:, those on regional providers) that should have been exempted, but these were
- rejected.. » .

At the time of the cancellation, the Administration said that it would seek to use its existing regulatory
authority to allow matching of the regional provider taxes. In a letter to Governor Pataki on September
10, you promised that Frank Raines would call and work with the state to resolve these issues. Since .-
then, HHS, OMB, Justice and the White House reviewed the situation, not just for New York but for
all states. Within the two weeks, we expect that HHS will be able make an announcement along the.

‘ followmg llnes S ‘
A regulatory notlce that would modlfy the test for regional prov1der taxes (This would
allow NY state to get matchrng funds for these taxes Wthh account for almost two- thrrds of
its 1993 to. 1997 clalms) o

Other lnnlted changes in the current HHS tests that would make ehglble other state prov1der }
taxes, and e : ; ‘ :
Dlsapproval of warver requests on other taxes from various States (mcludrng some NY
. taxes). Thls, in turn, Would begln a process under wh1ch HHS audits and then possrbly
- negonates with states to dec1de both (a) that states will cease levying 1nappropr1ate provider
“ - - taxes, and (b) how much of the arrearages. (matchmg funds already pard on: those taxes) the .
N statemustrepay T ey o R

We aré developlng a plan for announcement of these changes Wrthm New York there is™
intense interest not: only from Patak1 but also from the New York delegatron (Moymhan and
Rangel in particular), Dennis vaera and the unions and the hospltal associations. .For other,
states, the news will be mlxed srncermany state taxes (1nclud1ng some NY \taxes) will contlnue
to be ineligiblé and those states will.have; an oblxgatlon to repay them Regardless of whether
these actions are announced Jomtly or separately, a careful roll-out strategy is 1n order before T
any pubhc announcement 4 p : : ‘






NEW YORK LINE-ITEM VETO.
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o POLITICIANS IN NEW YORK ARE SAYING THAT YOU HAVE AGREED TO

'WORK OUT THE PROVIDER TAX ISSUE.. HAS THE ADMINISTRATION -

o AGREED TO A COMPROMISE TO HELP THE STATE OF NEW YORK"
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. 1 have not changed my posmon on the lme-ltem veto of the New York provnder tax
: 3prov1310n Some provider taxes have béen used in the past to drive up the costs of
- Medicaid. Many of them are clearly unpenmsmble undér law. - Others, such as New .

" .. York’s regional tax, might be allowable.’ Durmg the budget negotlatlons we offered a -

 legislative proposal that would have clarified its penn1551b111ty Congressmnal -
" negotiators rejected thlS solutlon so that there was no other chmce but to veto the
P prowsmn : : : : : A

ST have dlrected the Department of Health and Huma.n Serwces OMB and my- staff to look into
- administrative clarifications of provider tax provisions. They expect to get back to the state of
‘ 'New York and other states with 31m11ar prmflder tax issues within the next two weeks e
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BACKGROUND FOR THE NEW YORK DELEGATION MEETING
Tuesday, September 30, 1997, 9am, House Members’ Dining Room

MEDICAID PROVIDER TAXES .

'Runaway Medicaid cost growth in the late 1980s / early 1990s was in part due to states’ use of
health care provider taxes. States would use these taxes to “borrow” money from provider, use
that money as their state contribution to Medicaid, and return it to the providers through higher
Medicaid payments. Both states and hospitals benefited from this arrangement. '

HISTORY OF FEDERAL ACTIONS

A 1991 law restricted this practice by imposing 3 criteria on a Medicaid provider tax. It must be:

(1) “broad based” (ie., tax all providers); (2) uniform (applied to all providers uniformly); and (3)
‘not in a *“hold harmless™ arrangement (where the State agrees to repay the provider tax in full).

Final regs were published in August 1993. A letter was sent to a set of states (including NY) in
December 1994 outlining concerns about certain of their taxes and requesting additional
information. Since that time, little action has occurred.

NEW YORK AND THE CURRENT PLAN

The Balanced Budget Act exempted all of New York’s questionable provider taxes from
potential Medicaid disallowances. The President vetoed this provision on the grounds that it was
overly broad and affected only one state. However, as we indicated at the time, possible
administrative and regulatory remedies to some of their concerns would be reviewed.

As a result of this review, there will be three actions affecting New York (amounts shown are the’
size of the possible disallowance for 1993 to 1997 -- PRELIMINARY NOT PUBLIC): -

. Taxes approved ($1.028 billion): Allowed through a correcting amendment to regs.

«  Taxesnot approved ($545 million): Taxes that violate the broad-based and uniformity
rules will be disallowed and subject to audit, possible negotiation and settlement;

. Taxes reqliiring further information ($2'million).

OTHER STATES’ DISALLOWANCES AND GENERAL ROLL-OUT

Because provider taxes affect many more states than N'Y, we have decided that we will not
decide on NY’s issues separately. About 15 states (including Missouri and Florida) will also
have taxes disapproved, another 10 or so will learn that their taxes are permissible. The plan is:

. Finalize the letters, q.s.-and as, and fact sheets the week of September 29
. Send letters to all states on the morning of October 10 (tentative)
. Meet with NY state people in the afternoon of October 10 (tentative)

HHS will conduct a large roll-c')ut,stratégy, including meetings with the NGA, Governors’
representatives’ offices, Congressional staff, and other affected parties.



Christopher C. Jennings
- 09/29/97 07:40:17 PM

Record Type: Record

To: Erskine B. Bowles/WHO/EQOP

cc: See the distribution list at the bottom of this message
Subject: NY Provider Tax Update

We held a conference call with HCFA today in an attempt to get closure on all our outstanding
provider tax policy decisions. Although Nancy Ann is doing all she can to move the Department to
forward the information we need to finalize White House/OMB clearance on these policies, she
reported that MCFA will be unable to produce the materials we need to start this process until later
tonight or tomorrow, :

As long as'we get the information by noon or so tomorrow, we should -be able to expedite final
"White House review and clearance. If we do not get it, we may ask you to call to shake the
information loose.

OMB, NEC, Intergovernmental Affairs and. i are planning to request a Monday briefing for you on
the status of our final decisions on the provider tax issue. As you know, since so many states use
these financing mechanisms, there is a great deal of interest amongst the Governors about what
decisions will be made. There is little doubt that some states will be hit less as a result of our
expected clarifications on Administration positions on various provider taxes. However, as you well
know, few states will acknowledge any positive decisions to any significant degree, particularly if
there remains outstanding Federal claims on inappropriate uses of provider taxes. This means that
a politically sensitive, communications-savy roll-out will be essential -- thus the necessity for a
meeting with you. ‘

As it now stands, (and of course this will not be made pubic until next week) New York is likely to
be waived of about two-thirds of its liability. However, since there will remain at least $500 million
of provider tax liability, New York being New York probably will not jump up and down with joy.

Tomorrow, Gene, HHS' Assistant Secretary of Legislation (Rich Tarplin}, and | will attend New
York's Congressional Delegation morning meeting to go over the status of our provider tax review
process. Charlie Rangel seemed very appreciative when | told him we were coming. We will give
~ you a report on the discussion after we return. :
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Disallowances

Attached is a list of disallowances in 1994, 1995 and 1996 organized by state, reason for
disallowance and dollar amount.



HCFA-DIVISION OF FINANCIAL MGT.

FILE

CA94-001
CA94-002
CT94-001
DC94-001
GA94-001
LA93-001
M093-001
MT94-001
NJ93-002
NJ94-001
NYS33-013
NY93-014
NY93-015
NY93-017
NY93-016
NY93-018
NY93-019
NY93-020
NY94-003
NY94-004
NY94-005
NY94-007
NY94-008
NY94-009
PA93-001
PA94-001
PA94-002
UT94-001

# OF CASES

DATE

03/07/94
03/11/94
08/03/94
04/28/94
01/10/94
02/04/94
03/04/94
11/22/93
11/09/93
03/30/94
10/27/93
10/27/93
10/27/93
11/10/93
02/24/94
03/03/94
03/04/94
03/04/94
05/20/94
05/25/94
05/25/94
08/26/94
09/23/94
09/23/94
10/28/93
09/07/94
08/18/94
12/20/93

28

ED DAVIES 10/11/90

AMOUNT

$7,592,786
$83,897
$25,039,504
$510,578
$3,416,193
$13,605,926
$1,173,525
$6,854
$399,480
$591,690
$309,460
$899,104
$73,134
$22,040,060
$14,227,618
$351,577
$938,261
$162,507

$354,812

$933,857
$121,195
$282,598
$1,143,194
$184,742
$99,719,160
$2,062,500
$43,553,633
$20,166

$239,798,011

MEDICAID DISALLOWANCES FISCAL YEAR 1994

ISSUE

THIRD PARTY LIABILITY (TPL) SETTLEMENTS
PROVIDER OVERPAYMENTS (O/P)
EXCESSIVE TAX REVENUE

DOCUMENTATION

TIMELY CLAIMS FILING

NURSING FACILITY (NF) REIMB.-SPECTRUM REVIEW

REIMB. UNDER STATE PLAN;O/P

LESS THAN EFFECTIVE (LTE) DRUGS

SKILLED PROFESSIONAL MEDICAL PERSONNEL (SPMP)-MEDICAL SO

o/P

MMIS INDIRECT COSTS

MMIS WELFARE MGT. SYSTEM(WMS)/NYC

NONAPPROVED ADP SYS.-CLIENT NOTIFICATION SYSTEM(CNS;
INELIGIBLE RECIPIENTS

ICF/MR DECERTIFICATION

MMIS INDIRECT COSTS

MMIS Welfare Management System (WMS)/NYC
NONAPPROVED ADP SYS.-CNS

MMIS INDIRECT COSTS

MMIS WMS/NYC

NONAPPROVED ADP SYS.-CNS
MMIS INDIRECT COSTS

MMIS WMS/NYC

NONAPPROVED ADP SYS.-CNS

STATE PLAN EFFECTIVE DATE-PUBLIC NOTICE
CONTRACT ; PRIOR APPROVAL

EXCEEDED DSH PAYM.LIM.

MMIS DIRECT COST



HCFA-DIVISION OF FINANCIAL MGT.

FILE

AZ95-005
CA94-003
CA95-001
CA95-003
CAS5-004

CA95-006

CT95-001
DC95-001
GA95-001
KY95-001
M094-001
NJ94-002
NJ95-002
NY94-006
NY94-010
NY94-011
NY94-012
NY94-014
NY94-015
NY95-002
NY95-003
NY94-002
NY95-005
NY95-006
NY95-001
NY95-007
OH94-001
PA94-004

DATE

09/25/95
11/18/94
03/01/95
05/09/95
07/11/95
09/21/95
08/31/95
01/25/95
10/06/94
01/11/95
11/08/94
03/21/95
03/21/95
10/25/94
11/15/94
12/07/94
12/07/94
02/23/95
02/24/95
06/15/95
06/15/95
07/03/95
08/02/95
08/02/95
08/08/95
08/25/95
11/08/94
12/28/94

ED DAVIES 10/11/90

i

AMOUNT

$116,071,308

$178,568
$315,233,627
$63,509,734
$134,761,217
$706,850
$2,432,611
$907,552
$109,583
$4,528,066
$3,526,227
$1,004,872
$464,631
$20,687,621
$322,915
$846, 258
$163,096
$275,426
$1,295,515
$290,973
$750,363
$8,629,646
$265,633
$1,471,347
$6,854,498
$1,261,556
$154,579
$6,757,991

MEDICAID DISALLOWANCES FISCAL YEAR 1995

ISSUE

UNDOCUMENTED ALIENS; EMERGENCY SVCSE@WRONG RATE
MMIS PROVIDER RELATIONS |
MEDI-CAL ADMINISTRATIVE CLAIMING(MAC)
MAC CLAIMS

PRENATAL SERVICES FOR UNDOCUMENTED ALIENS
MMIS~PROV.REL.GROUP

STATE PLAN EFFECTIVE DATE-DSH
REIMBURSEMENT ; ICF /MRS

MMIS COSTS

EXCESSIVE TAX REVENUE

TIMELY CLAIMS FILING;REIMB.SETTLEMENT
IMD TRANSFERRED TO ACUTE CARE 21-64 -
o/P k

IMD FOLLOWUP AUDIT

MMIS INDIRECT COST

MMIS-WMS/NYC

NONAPPROVED ADP-CNS

MMIS INDIRECT COST

MMIS-WMS/NYC

MMIS INDIRECT COST

MMIS-WMS/NYC

IMD; ACUTE CARE 21-64

MMIS INDIRECT COST

MMIS-WMS/NYC

INTEREST COST ;OMH

IMD; QMBS

ESRD DUPL.PAYM.

DRUG UPPER LIMIT



HCFA-DIVISION OF FINANCIAL MGT.

SC95-001
TN95-001
WA95-001
Wwv94-001

# OF CASES

08/23/95
09/29/95
06/09/95
11/22/94

32

ED DAVIES 10/11/90

$14,216,000
$4,323,358
$75,395
$1,381,638

$713,458,654

DSH; ST.PLAN

MMIS-ACCENT; EXC.903%LIMIT
TPL SETTLEMENTS
REIM.~CAPITAL COSTS



HCFA-DIVISION OF FINANCIAL MGT.

FILE

AZ96-002
AZ96-003
AZ96-005
CA95-008
CA95-009
CA96-001
CA96-004
CA96-006
LAS5-001
M096-001
NJ96-001
NJ96-002
NJ96-003
NJ96-004
NY95-004
NY35-009
NY95-010
NY35-011
NY96-002
NY396-003
NY96-009
NY36-007
NY96-008
OH95-001
OK95-001

# OF CASES

DATE

04/05/96
04/09/96
07/08/96
10/10/95
11/03/95
01/18/96
04/03/96
07/15/96
01/29/96
02/23/96
04/15/96
05/15/96
07/12/96
07/12/96
02/28/96
10/10/95
11/28/95
11/28/95
03/11/96
03/11/96
05/16/96
05/21/96
05/21/96
10/16/95
10/26/95

25

ED DAVIES 10/11/90

AMOUNT

$13,065,209
$6,005,318
$5,818,016
$17,391,107
$76,464,541
$414,229,624
$17,127,134
$121,125
$407,483
$257,126
$5,788,451
$12,048,936
$18,969,854
$52,693,012
$998,589
$291,981
$251,068
$713,625
$200,370
$1,260,298
$3,958,168
$347,415
$812,486
$494,113
$7,165,817

$656,880,866

MEDICAID DISALLOWANCES FISCAL YEAR 1996

ISSUE AS OF AUGUST 20, 1996
ILLEGAL ALIENS

ILLEGAL ALIENS

ILLEGAL ALIENS s
MAC CLAIMS

MAC CLAIMS

MAC CLAIMS

MAC CLAIMS

MAC CLAIMS

INTEREST EARNED

o/p

EXCEEDED DSH ALLOTMENT-FY 93

EXC.DSH ALLOT-FY 95 ,
ST.PL.EFF.DATE:DSH ALLOT.
ST.PL.EFF.DATE:DSH ALLOT.

MMIS POSTAGE+PRINTING COST

IMD-ACUTE CARE TRANSF.22-64

MMIS INDIRECT COST

WMS/NYC

‘MMIS INDIRECT COST

WMS/NYC

VIOLATION STATE LAW
MMIS INDIRECT COST
WMS/NYC

TIMELY CLAIMS-LTE
REIM;ST.PL. ;UPPER LIM.



{4 Christopher C. Jennings
C T 09/29/97 07:40:17 PM

Record Type: Record

To: Erskine B. Bowles/WHO/EQOP

cc: See the distribution list at the bottom of this message
Subject: NY Provider Tax Update

We held a conference call with HCFA today in an attempt to get closure on all our outstanding
provider tax policy decisions. -Although Nancy Ann is doing all she can to move the Department to
forward the information we need to finalize White House/OMB clearance on these policies, she
reported that HCFA will be unable to produce the materials we need to start this process until later
tonight or tomorrow.

As long as we get the information by noon or so tomorrow, we should -be able to expedite final
White House review and clearance. If we do not get it, we may ask you to call to shake the
information loose. ’

OMB, NEC, Intergovernmental Affairs and | are planning to request a Monday briefing for you on
the status of our final decisions on the provider tax issue. As you know, since so many states use
these financing mechanisms, there is a great deal of interest amongst the Governors about what
decisions will be made. There is little doubt that some states will be hit less as a resuit of our
expected clarifications on Administration positions on various provider taxes. However, as you well
know, few states will acknowledge any positive decisions to any significant degree, particularly if
there remains outstanding Federal claims on inappropriate uses of provider taxes. This means that
a politically sensitive, communications-savy roli-out will be essential -- thus the necessity for a
meeting with you.

As it now stands, (and of course this will not be made pubic until next week) New York is likely to
be waived of about two-thirds of its liability. However, since there will remain at least $500 million
of provider tax liability, New York being New York probably will not jump up and down with joy.

Tomorrow, Gene, HHS' Assistant Secretary of Legislation (Rich Tarplin}, and | will attend New
York's Congressional Delegation morning meeting to go over the status of our.provider tax review
process. Charlie Rangel seemed very appreciative when | told him we were coming. We will give
you a report on the discussion after we return.

cj

Message Copied To:




NEW YORK LINE-ITEM VETO

Q:  POLITICIANS IN NEW YORK ARE SAYING THAT YOU HAVE AGREED TO
WORK OUT THE PROVIDER TAX ISSUE. HAS THE ADMINISTRATION ~ *
AGREED TO A COMPROMISE TO HELP THE STATE OF NEW YORK?

A:  Ihave not changed my position on the line-item veto of the New York provider tax
provision. Some provider taxes have been used in the past to drive up the costs of
. Medicaid. Many of them are clearly impermissible under law. Others, such as New .

- York’s regional tax, might be allowable. During the budget negotiations, we offered a
legislative proposal that would have clarified its permissibility. Congressional
negotiators rejected this solution so that there was no other choice but to veto the
provision. ' ' '

~

I have directed the Departnient of Health and Human Services, OMB and my staff to look into
administrative clarifications of provider tax provisions. They expect to get back to the state of -
New York and other states with similar provider tax issues within the next two weeks,




THE WHITE HOUSE
WASHINGTON

September 22, 1997

MEMORANDUM TO THE PRESIDENT
FROM: Jack Lew, J osh Gotbaum, Chris Jennings

SUBJECT: New York Medicaid Provider Tax Issue

In response to schemes in many states to tax health care providers and then rebate funds to obtain
additional Federal Medicaid matching, Congress in 1992 passed a limitation on the eligibility for
matching of certain state provider taxes. One of the vetoed items in the Balanced Budget Act was a

* provision that would have legislatively exempted several New York taxes on health care providers
from the 1992 law. In BBA negotiations, the Administration offered an alternative to target the
particular taxes (i.e., those on regional pr0v1ders) that should have been exempted but these were
re]ected

At the time of the cancellation, the Administration said that it would seek to use its existing regulatory
authority to allow matching of the regional provider taxes. In a letter to Governor Pataki on September
10, you promised that Frank Raines would call and work with the state to resolve thése issues. Since -
then, HHS, OMB, Justice and the White House reviewed the situation, not just for New York but for.
 all states. ‘Within the two weeks, we expect ‘that HHS w111 be able make an announcement along the
: followmg lines: :

A regulatory notice that would modify the test for reglonal provider taxes. (This would
atlow N state to get matching funds for these taxes, ‘which account for almost two-thirds of
1ts 1993 t0'1997 clalms) o :

Other limited changes in the current HHS tests that would make ehglble other state prov1der
: taxes and ‘ : :

Disapproval of waiver requests on other taxes from various states (including some NY
taxes). This, in turn, would begin a process under ‘which HHS audits and then possibly
\ negotxates with states to decide both (a) that states will cease levying inappropriate. prov1der
e - taxes, and (b) how much of the arrearages (matchlng funds already pa1d on those taxes) the
state: must repay e AL O FE :

o We are developmg a plan for announcement of tl;ese changes Wltlnn New York there 1s S
intense interest not; ionly: from Patak1 but also from the New York delegat1on (Moymhan and ““““

Rangel in particular), Dennis Rivera and the unions and the hospttal associations. For other '
- - states, the news will be nuxed since: many state taxes (mcludxng some NY taxes) will eontmue
- to be ineligible and those states will. have an obligation to repay them. Regardless of whether .

- these actions are announced jomtly or separately, a ca:efnl roll-out strategy 1s in’ order before B
any pubhc announcement : - :
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New York Medicaid Provider Tax Issue
ser el e

In respon,se to sc;hmﬁs.mni‘any states t@-tax health care prov:der:# ) ‘ s to, obta‘ig
additional Federal Medicaid matching, W 1992 passed a limitation on the cligibi '
certain state provider taxes. One of the vetoed items in the Balanced Budget Act was a prowmon
that would have legislatively exempted several New York taxes on health care providers from the
1992 law. In BBA negotiations, the Admimistration offered several altemauvcs to target those,

articular taxes that s e beeff gxempted, but these were rebuffede ., . ‘
2 w ef exemp > ‘- i
o ) o . . .. ‘g ~ sel Le/f
At the time of the cancellation, the Admini3t: ) ‘ regulatory ﬁM,/

letter to Govcmor Pataki on September 10, you prdmlsed that T , a.n‘d work
~ with the state to resolve thcsc issues. '

Since then, HES, OMB Justice and the White House rewewed the situation, not just for New
York but for all states. Within the next wo weeks, HHS I;yapes to announce:

- Aregulatory notice that would modlfy the test for regional provzder taxes. (This would allow
'NY state to get matching funds for these taxes, which account for more almost two-t‘rurds of
-~ its tetal claim)

« } Other changes in the current HHS tests that would rnake eligible other state prov:ldertaxcs

. Disapproval of waiver requests on other taxes from various states (including s’ome"f\TY taxés).
This, in turn, would begin a process under which HHS audits and then negotiates with states
to decide both (a) that states will cease levying inappropriate provider taxes, and (b) how
much of the arrearages (matching funds already paid on those taxes) the state must repay

Rlso bt neeafive__ for
We are also developjrg a plan for announcement of these changes both to NY and othzr states.
»The news will ce many state taxes (including some NY taxes) will continie to be
ineligible and those states will have an obligation to repay them. Within New York, there is
intense interest, not only from Pataki, but also from the New York felegation (Moynihan and.
Rangel in particular) and others such as Dennis Rivera and the uni nsgnd the hospital
~ associationse A careful roll-out strategy is in order.
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THE WHITE HOUSE

Office of the Pfess Secretary

For Immediate Release - August 11, 1997

REMARKS BY THE PRESIDENT
ON THE LINE ITEM VETO

The Oval Office
12:30 P.M. EDT

THE PRESIDENT: Last wéek we took historic action to put
America's economic house in order when | signed into law the first

. balanced budget in a generation, one that honors our values, invests

in our people, prepares our nation for the 21st century.

It includes the largest increase in college aid since




the G.l. Bill, largest increase in children's health since the
creation of Medicaid over 30 years ago, tax-cuts that are the
equivalent of a $1 ,000 raise in take-home pay for the average fam:ly
with two ch|ldren -- and much more that is good for. Amenca

' The new balanced budget law also offers the first o
opportunity to use a powerful new tool to protect taxpayers -- the "
line item veto; a tool designed to fight against waste and )
unjustifiable expenditures, to ensure government works for the public
interests, not the private interests. . . '

In the past, good legislation could be cluttered up with
unjustifiable or wasteful spending or tax provisions, leaving the
President no choice but to sign or veto the overall legislation.

With the line item veto, the President can sign an overall bill into
faw that cancelled a particular spending project or a particular tax -
‘break that benefits only a handful of individuals or companies..

Forty-three governors throughout our nation already have
the line item veto power. Last year | signed the federal line item »
veto into law. Last month the United States Supreme Court, on .
procedural grounds, rejected a challenge to this authority. Today,"
for the first time in the history of our country, the President will
use the line item veto to protect taxpavers and to ensure that
national interests prevail over narrow interests.

In reaching agreement with Congress on how to balance
. the budget, we worked very hard to be fair to all Americans and to -
avoid wasting our citizens' tax dollars. For the same reason, I've
asked the members of my administration to work carefully over the -
final legislation to identify any specific spending or tax provisions
that | should consider cancellmg Here's what | told the budget
team,

First, any provision | cancel must be one that was not
included -- and'let me emphasize -- not included -- as a part of the
balanced budget agreement process with Congress. Our agreement was
entered into in good faith, and | will keep it. Second, any
provision | cancel must be one that benefits just a few individuals;
corporations or states at the expensé of the general interest.
‘Finally, any provision | cancel must be one that is inconsistent with
good public policy. Just because something benefits a small number
of people doesn't necessarily mean that it hurts the publnc mterest
or the Amerlcan people at large.

After careful scrutmy and numerous meetlngs W|th my
staff and Cabinet members, we have found three provisions that meet
those criteria. In a few moments | will use the power of the line.
item veto to cancel a provision that would allow financial service
compames to shelter income in forelgn tax havens to avoid all U. S
taxation. :



-1 will also cancel a provision that singles out New York
by allowmg it to tap into the federal Treasury to reduce its state
expenditures through the use of health provider tax to match federal
' Medicaid dollars that are impermissible in every other state in the
country and actually in existence now in several other states. No
other state in the nation would be given this provision, and it is
unfair to the rest of our nation's taxpayers to ask them to subsidize
it , ™ ‘

Finally, | will cancel a provision that, though ,
well-intended, is poorly designed. This provision would have allowed
a very limited number of agribusinesses to avoid paying capital gains
taxes possibly forever on the sales of certain assets to farmers'
cooperatives. And it could have benefited not only tradlt:onal,farm
co-ops, but giant organizations which do not need and should not
trigger the law's benefits. : : :

Because | strongly support family farmers, farm *
cooperatives, and the acquisition of production facilities by co-ops,
. this was a very difficult decision for me. And | intend to work with
Congressman Stenholm and Hulshof and Senators Daschle, Dorgan, and
Conrad and other interested members of the Congress to redesign this
effort so that it is better targeted and not susceptible to abuse.

The actions | take today will save the American people
hundreds of millions of dollars over the next 10 years, and send a
signal that the Washington rules have changed for good -- and for the
good of the American people. From now on, Presidents will be able to
say no to wasteful spending or tax loopholes, even as they say yes to
vital legislation. Special interests will not be able to play the : )
old game of slipping a prowsmn into a massive bill in the hope that
no one will notice.

‘ For the first time, the President is exercising the )
power to prevent that from happening. The first balanced budget in a S
generation is now also the first budget in American history to be
strengthened by the line item veto. And that.will strengthen our
country. :

And now | want to go and sign these provisions.
(The President signs the provisions.)

O Mr Presndent is. that the only pork you can find
in that budget7 . ,

THE PRESIDENT: | think that my staff is going to brief
you about it, but let me say that they have -- the relevant Cabinet
and staff members have gone over this quite extensively. Keep in
mind, the primary use of the line item veto overwhelmingly was meant
to be in the appropriations process, which is not even started yet.’
| don't have the first appropriations bill. '

There are only a few.speridihg' items in this-balanced



budget that are part of the so-called entitlements process, so that,

for example, you'had the New York Medicaid provision there on
provider taxes. With regard to the taxes, there were 79 items
certified to me, but that was only because of their size -- that is,

the number of people affected by it. Of those 79, 30 or more were
actually recommendations by the Treasury Department to fix flaws in
the present laws or to ease the transitions in the tax laws. And-
‘another dozen or more were put in by Congress by agreement with the
Treasury Department to fix. procedural problems in the law. Then
there we}e a number of others that | agreed were good policy.

So these are the ones that | think -- and then there
were several others that | might have line-item-vetoed, but they
were plainly part of the understandings reached with Congress as a
part of the budget process. So these seemed to me to be the ones,
after being briefed by my staff, that both involved significant
amounts of money and met the three criteria that | mentioned. And |
believe it was the appropriate thing to'do.”

. Q May | ask another way, sir, the last question
another way? Were these the most glaring examples. of why you were
given this power and, therefore, they might hold up better in a court
challenge? : '

THE PRESIDENT: Well, | wouldn't say that. | expect the
most glaring examples to come up in the appropriations process, at
least if the past is any prologue. Now, it may be that the use of
the line item veto here will mean that it won't have to be used as
much in the appropriations process, and that would please me greatly.
But | think it's important that the American people understand that
when the line item veto was given to the President, the primary

' . assumption was that it would take out special projects that were

‘typically funded in big bills, and those are those big appropriations
bills, none of which have come to me vyet. ‘

But | do believe that this should withstand court
challenge because the process by which the matters were reviewed at
least was a very careful, exhaustive process, and | received input
from people all over the country that had interests in it -- through
of my Cabinet and staff members. But we worked very hard on this.

And -- well, since | told you, after my press conference
on Thursday that | would be meeting with my staff and | had meetings
and conversations each day since then before finally making these
decisions. :

Claire.

Q Mr. President, it sounds as though, given the
deliberations among your staff and the talk about the court challenge
and the difficulty finding items in this particular tax and spending
legislation, that you decided to act now largely for symbolic reasons
instead of -- ' o



.THE PRESIDENT: No, | wouldn't say that. | think these
three things are appropriate. .But | just want to point out that |
‘think that when the Congress certified, for example, 79 tax items to
me, people said, well, maybe you ought t0 veto 76 of them. And |
think it's important to recognize that there really never were 79
candidates for a line item veto there. The Congress is required --
the Joint Tax Committee is required by law to certify to the
President all the tax items that benefit fewer than 100 people, and
there were -~ the vast majority of those were either put in by the -
Treasury Department or by the congressional committees with the.
support of the Treasury Department to actually clean up procedural
problems in the law. So that the numbers were smaller. ~

Then there were a number of things that, as | said, |
might well have line-item-vetoed, but they were part of the overall
budget process and that did a lot of good for the Ameriqen people,
and | have to honor the agreements-that were-made and the process of
it. ‘ :

So these things | hope will be both real and symbolic in
the sense that I'm hopeful that this will work out pretty much the
way it did when | was governor. That is, when you know the President
is prepared to use the line item veto, that tends to operate as a
deterrent against the most egregious kinds of projects that would
otherwise not be funded. So it would suit me if, after a while, the
use of the veto became quite rare because there was a disciplined
agreement not to have pro;ects that ought not be funded in the flrst '
place.. )

Q  Sir, can you tell me where in the Constitution the
President is given this kind of power that hasn't been exerted until
now? :

THE PRESIDENT: Well, the power is given by legislation.

The real question is, does the Constitution permit or forbid the
Congress to give the President this kind of power. | believe that
since -- if you look at the fact that 43 states have this power for
the governor, and it has been upheld in state after state after

state, the provisions of most state Constitutions are similar to the
provisions of the federal Constitution in the general allocation of
executive authority and legislative authonty

S0 | think it is an lmpllmt thung As Iong as the
»Iegislature has the right to override the executive, then for the
legislature to allow the executive to make reasoned judgments about
particular items in these omnibus bills, | do not believe is an
unconstitutional delegation of the legrslature s authority to the
President. '

So, keep in mind, they can override thls If they. .
demde that they think I'm wrong, and two- thlrds of them agree they
can override this. . ; :

Q Do you welcome a challenge?
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Q . Mr. President, Senator McCain sent you a note last
week saying you ought to consider putting off a line item veto until
you get the appropriations bills, on the grounds that it might be a
blow to the spirit of cooperation that produced the tax cut and the
balanced budget bills in the first place. Did you give that any
consideration? '

THE PRESIDENT: Absolutely. And when Senator McCain
came to seem me about the campaign finance issue and our common
support for his legislation, we talked about it a little bit.

As I've already said to you, that one of the reasons that we have
decided on a relatively small number is | didn't want to touch :
anything that | thought where there was even a question that it might -
have been part of the negotiating process and a cooperative spirit

with Congress. N o '

If you look at these three things, they present three
entirely different problems, but | think all three are outside the
scope of the budget negotiating process and all three are the kinds
of things that the line item veto was meant for. The first, the
avoidance of federa! taxation in an inappropriate way. The second,
giving a break to one state in a way that would immediately '
disadvantage several others and potentially disadvantage all the
other states. And the third, as | said, | believe a very worthy
goal, having incentives for farmers’ co-ops to integrate with
production facilities in a way that is over-broad and could lead to
the total aveidance of taxation under circumstances which are
inappropriate, which would require a more discipline fix. | think
those are the kinds of things that the line item veto was meant to
deal with in these contexts.

Now, when you get to the appropriations process it will
be somewhat more straightforward -- should this project be built or
not; should this road be built or not; should this money be given to
this agency or not for this program. And | think that those are the
things where typically it's in use at the state level. But in the
context of taxes and the entitlements, | thought each of these three
things presented a representative case where the veto was intended to
be used. :

Q Are you running out of travel money, sir? ’
{Laughter.) . o ’

THE PRESIDENT: | hope not, I'm trying to go on holiday.
(Laughter.) S '

END 12:45 P.M: EDT
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 MEMORANDUM

TO: “Gene

-FR: Chris J.

RE: Medicaid Veto Talking Points

As per your request is a set of talking points on the potential Medicaid line-
item-veto provisions. I hear OMB is attempting some too, but I assume that
you will find these a little more to your liking for the principals. ‘

I have done it two ways: (1) A one-pager with both issues outlined and
(2) a two pager, with larger print, that allocates a page to each issue.

Call with questions. Hope you find helpful.

-~



LINE-ITEM VETO PROVISIONS FOR SPENDERS

Higher Medicaid Ma‘tching Rate for Alaska

. The final balanced budget presented to the President raised Alaska’s Federal
Medicaid matching rate (FMAP) from 50 percent to 59.8 percent for fiscal
years 1998, 1999 and 2000. According to CBO, this costs about $200 -
million over 5 years.

. This provision was designed to address a perceived inequity. Alaska has a
higher cost of living which the matching formula does not address.:

. We are sympathetic to the need to fix the Medicaid matching rate. The
formula, based only on per capita income, penalizes higher cost states like
Alaska, Hawaii, and New York. It also does not take into account factors
like a state’s number of poor people or ability to afford Medicaid, which
matters to states like Georgia and Texas. In fact, since 1994, the President
has supported reexamining this formula and included a commission to do so
in his last two budgets. ' '

. However, fixing the matching rate on a state-by-state basis is unfair to other
states that also perceive themselves disadvantaged by the current formula. It
would also set a precedent for these states to ask-for similarly favorable
treatment, which would lead to significantly higher Federal costs.
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' THE WHITE HOUSE

Office of the Press Secretary

For Immediate Release : S '~ August 11, 1997

TEXT OF A LETTER FROM
THE PRESIDENT TO. THE SPEAKER OF
THE HOUSE OF REPRESENTATIVES AND
THE PRESIDENT OF THE SENATE

August 11, 1997

Dear Mr. Speaker: (Dear Mr. President:)

In accordance with the Line Item Veto Act, I hereby cancel

two limited tax benefits, as specified in the attached

reports, contained in the "Taxpayer Relief Act of 1997"

" (Public Law 105-34; H.R. 2014). "I have determined that each

of these cancellations will reduce the Federal budget deficit,
will not impair any essential Government functions, and will

not harm the national interest. This letter, together with its
attachments, constitutes a special message under section 1022 of
the Congressional Budget and Impoundment Control Act of 1974, as
amended.

Sincérely,

WILLIAM J. CLINTON



Cancellation No. 97-1

CANCELLATION OF LIMITED TAX BENEFIT
Report Pursuant to the Line Item Veto Act, P.L. 104-130

Bill Citation: “Taxpayer Relief Act of 1997" (HLR. 2014)

1(A). Limited Tax Benefit: Sectmn 1175. This item is identified as i limited tax -
benefit at Section 1701(54) of the bill. Section 1175, "Exemption for Active Financmg
Income", is canceled in its entirety. .

1(B). Determinations: This cancellation will reduce the Federal budget deficit, will not
impair any essential Government functions, and will not harm the national interest.

1(C), (E). Reasons for Cancellation; Facts, Circumstances, and Considerations -
Relating to or Bearing upon the Cancellation; and Estimated Effect of
Cancellation on Objects, Purposes, and Programs: Prior to 1987, income earned in
connection with the active conduct of foreign financial services businesses, including
interest, dividends and certain gains, generally was exempt from current U.S. tax.
However, the Tax Reform Act of 1986 eliminated or curtailed this benefit based on
serious concemns regarding the mobility of such income and the ease with which financial
services entities could shift income to tax-haven jurisdictions. See P.L. 99-514, section -
1221(a)(1). The canceled item would have enacted a new exemption for such income ‘
for a single year (1998), and would not have addressed adequately the concerns that led
to the repeal of the prior exemption in 1986. The one-year restoration of an exemption
for this income would have decreased Federal receipts, would have allowed the tax-
haven abuses that previously existed, and would have provided preferential tax treatment
to a limited group of taxpayers. The legislative history and purposes of this provision
were considered, but did not outweigh the foregoing reasons for cancellation.

1(D). Estimated Fiscal, Budgetary, and Economic Effect of Cancellation: Asa.
result of the cancellation, Federal receipts will not decrease by an estimated $317 million
over S years. This will have a commensurate effect on the Federal budget deficit and, to
that extent, will have a beneficial effect on the economy.

1(F). Adjustments to Dlscretnonary Spendmg Limits: Not applicable.



~ CANCELLATION OF LIMITED TAX BENEFIT
Report Pursuant to the Line Item Veto Act, P.L. 104-130

Bill Citation: "Taxpayer Relief Act of 1997" (HLR. 2014)

1(A). Limited Tax Benefit: Section 968. This item is identified as a limited tax
benefit at Section 1701(30) of the bill. Section 968, “Nonrecognition of Gain on Sale of
Stock to Certain Farmers' Cooperatives®, is canceled in its entirety.

1(B). Determinations: This cancellation will reduce the Federal budget deficit, will not
impair any essential Government functions, and will not harm the national interest.

1(C), (E). Reasons for Cancellation; Facts, Circumstances, and Considerations
Relating to or Bearing upon the Cancellation; and Estimated Effect of
Cancellation on Objects, Purposes, and Programs: The canceled item would have
allowed deferral of gain recognition on the sale of certain corporate stock of farm-
product refiners and processors to an eligible farmers' cooperative, thereby providing an
exception to the general rule that gain is recognized when stock is sold. Under current
law, gain deferral is permitted on the sale of qualified securities of a corporation to an
employee stock ownership plan (ESOP) or an eligible worker-owned cooperative;
however, these provisions of current law contain appropriate restrictions that would not
have applied to transactions covered by the canceled item, notably restrictions that the
seller's stock must not be traded on a securities market and that the seller must not be a
corporation. While the Administration wants to encourage value-added farming through
the purchase by farmers' cooperatives of refiners or processors of agricultural goods, the
cancellation of this provision is nonetheless compelled by two narrow but important
considerations. First, the canceled item would have created opportunities for complete
avoidance of tax on the gain from a sale of a refiner or processor because it lacks the
safeguards that apply to sales of stock to ESOPs. Second, this provision failed to target
its benefits to small-and-medium-size cooperatives. The canceled item would not have
benefitted farmers generally, would have decreased Federal receipts, would have created
opportunities for abusive tax planning, and would have provided preferential tax .
treatment to a limited group of taxpayers. The legislative history and purposes of this
provision were considered, but did not outweigh the foregoing reasons for cancellation.

1(D). Estimated Fiscal, Budgetary, and Economic Effect of Cancellation: Asa

~ result of the cancellation, Federal receipts will not decrease by an estimated $98 million
over 5 years and $155 million over 10 years. This will have a commensurate effect on
the Federal budget deficit and, to that extent, will have a beneficial effect on the
economy. o :

1(F). Adjustments to Discretionary Spending Limits: Not app_liéable.
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*aot inchuding periods for which state did not report tax collecicas

Attachment 1
States with Occupied Bed and Patient Day Taxes that Requested

Uniformity Waivers and Failed the Waiver Test
. (Estimated FFP Calculated Throagh 9/30/96)

Tax

Inpkﬁcnthaspim!éaﬁundxym(szs
Norsing facilicy patient day tex ($11.69)

ICF/MR patient day tax ($15.29)

Nutsmgﬁdmyomxpwdbedm(ﬁ 50)“

ICFMR oowp:ed bed tax (s8. 74)

Nmsmgfwiﬁtymxpmdbedm(m“

Nursing facility occupied bed tax (§2.80)

ICE/MR occupied bed tax (58.50)

Nursing facility occupied bed tax (S1)

ICF/MR. occupied bed tax ($1)

Nursing faclity occupied bed tzx (§32)*

| ICF/MR occupied bed trx (568,%*
ICE/MR occupied bed tax ($97)**

ICE/MR occupied bed tax (§100)%* -

Total

s*would still require waiver for broad based requirement

e

FE¥P

——

. $7,500,000

4,339,000
1,800,000%

*

45,935,699

22,423,277

29,627,326

12,303,634

4,529,946%

" Incloded above

47,146.954
Inchided sbove

.Incm&dabave

$175,605,876
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' . : ' 26 Federal Pl3ge
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b b . -

' Mz. Michael J. Dowling e
" Commiagioner ‘ -

New York Stata Dapartment of Bocial services . ; ) ' .

Ten Byck Orfice Building C . : : :

40 North Peaxrl Street A

Albany, New York 12243-0001

13

Dear Mr. Dowling:

On August 13, 1993, HCra published in the ggﬂj ral Register a
f£inal rule implementing Pubiic Law 102-234, "The Medicaid
Yoluntary Contribution end Provider Specifle Tam Amendments of
1891%, o

This low amended provisions of Titlie KIX of the éocial Seourity
Act and asztablished new linitations on Federal financial
pexticipation (FPP] when States receive funds donated by

providers and revenuas generated by certalin health care related
taxen. ‘

The law also established a definition of the types of haalth

care relatod tax ravenues Btatas are permittad to receive,
without @ reduation in PFP. Such taxes are broad based taxes

wh..ch apply to all health ¢a.: providare in a given clags i{n e
uniform manner and which do nat hald taxpayers harmless foz

their. tax costé, Consegquently, to tha extent a Statae adopts a

health care =related  tax program that otherwise meste the
statutory pzrovisions, K tha State will have acted within the .
iisits of the law. : o \

HCPA ls avare that the State of New York imposes the follewing
tages: . A ‘

1. A general hospital tax, effective 1/1/91 through 12/31/93,
whiech averaged 5.48% Statewide on hospital rates for all
non-Medicare and non-Nedicaid payers,

2. A general hospital tax, effective 1/1/91 through 12/31/93,
" applied at & rate of .23% on hospital rates for all non-
Madicare and non-Medicaid payers,

3. 2 genersl hospital tax, effective 1/1/91 eh:ough 12/31/93,
applied at a rate of .235% on hospital rates for all non-
Medicare and non-Medicaid payers,
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4. A general hospital tax, effective 17179 ‘through 12/31/93,
applied at e xate of .1% of gzoss regpivts from

all patiant care servioces,

8. A patient care soxvices tax, effective 1/1/91 through
3/31/94, applied at a zate of .§3 on gross receipts from
all patient care services. This tax is imposed on the .
following entities: Genoral! hospitale, reeidentisl health
caxe faeilities (NT), diagnostic and treatment centexs,
cortified homa hgalth agencies, long-term home health care
programa, personal care providers, ICFs/MR, mental
retardation day troatment providers, mental xetardation
- specialty and residential ctreatment faclilities for
.¢hildren, : :

6. ' A residential health care facllity (NF) ‘tax, éftpctiva ’
4/1/92 th¥ough 3/31/94 applied st & rata of 1.23% of gross ‘
receipts. :

7. An ICF/MR tax, effeotive 4/1/92 through 3/31/93, applied
at 8 rate of 2.4% of gross receipta. The tax iz also
imposed on mental retardation day treatment centers and
nental retardatiocn speclalty hospitals.

8. An HMO tax, effectiva 7,1/92 through 12/31/93, appliad at
a rate up to §t of inpetient hospital reimbursement rates

9. A commercisl insuzance tax, effective 4/1/92 through
3/31/93, applied atr a rete of 11t on inpatient
’ reimbursement rates for commercial inmsured,

io. 4A 'cliugeitco ¢f $.350 per triplicate prescription farm,
effective §/1/76., This form is used by certain providers
dispensing certain controlled substances. . :

11, A narcotics dispensing fee, effective 4#/1/B5, applied at
& rate from $30 to 3600 charged against dispensers of
‘controlled substances, including general hospitels and
nursing homes, ‘ E o - '

12. An application fee of 81,000 for CON submission, plus an '

‘ additional fQe of .4% of project costs fOr projects golng ‘
bafore the state MOspital Review And rlanning Ccouncil, -
efioctive 4/73/89, : 3 ‘

1
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i3. A mortgage development fee of .9%, and '@ eortgege '
- cperaticnal fee of .2% of the mortgags Aéan ansunt charged »
against eligible hospitel and nursing home boxrowers; -
affective 5/19/72, 4 . ' I

14. A Stotewide Planning and Research Cooperative System -
" (BPARQE) fee, which is o £lat fee established annually by
the state, and {s chorged uniformly o all general
. , hospitals, effective 1/1/8§. There ies & manimum cap of
. u&‘ of total coste. ’ : o :

15. A mortgsge closing fae and mortgage refinancing fse of .3%
of mortgege closing and .5t of mozxtgage refinancing, of
both Federally afded mertgage loans and loang through the -
Now York State Dormitory Autherity, applisd to health care
facilitios, effactive 4/1/89, - , . : '

Sectien 1303(w)(3)(B) of the Social Security Aet cpacifies that

the term Droad based health care-relatad tax means & health
care-related tax which is imposed with raspect to 4 class of
heaalth care items or eervicas or with regpsct to providers of
such ltems or gervices and which, is imposed at least with
respect t0 all items or services in the class furnished by all
non-Federal, nonpublic providers in the State (or, in the case

of a tax imposed by & local un‘t of government, the area cover :
which the unit has jurisdiction) or is imposed with respect to v
8ll non-Federal, nenpubllic provicers in the ¢lass and is imposed 3
in a unifor= manner. S A : SRR ,

Section 1903(w){3)(C) of the Social Security Act and 42 CFR
433.68(d) specify that a tax is considered to be imposed -
uniformly, ££ in the case of & tax consisting of & licensing

fea or simlilar tax on a class of health care Ltems or services

{or providers of guch items o:'aorvico-&, tha amount of the téx .
{npogsed ia the same for every provider providing L(tems or
services within the class; i{f in the case of & tax consisting:

of & licensing fee or =imilar tax on a class of health care .
-ltems or services (or providers of such items or sexvices) on -

the basie of the number of beds (licensed or otherwise) of the
provider, ths amount of the tax imposed is the sams for sach

‘bed of each provider. of such {tefs or ssrvices within the class)

if ({n the case ¢©f ‘s tax basad on revenues or receipts with
respect to a class of iteas or services (or providers Of items

Or gervices) Tthe tax i{s impoged at a uniform rate for all itons

‘and gervices (oI providers of such items end services) 4n the '
¢lass on all the grosx revenues or Ieceipts, or net opsrating -
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Secretary that the tax i¢ impesed uniferaly.

The taxes menticrned above d& not meat tha broad based and/c:
uniformity requirements containad in section 19063(w) (3)(B) and

(C) of the Bocial Security Act.
\

Theréafore, in accordance with secticn 1903{w)(3)(E) of the
Socfal Security Act and 42 CFR ¢33.72, pleasc submit 0 HCFA,
& regquest for approval of a waiver of the broad based and/or
uniformity reguirements for each of thése tax programs. We
request that you submit the request for waiver of the broad
‘based é&nd/or uniformity requirementa for each ©f these tax
programs within 30 days from your receipt of this-letter, A
letter, dated November 16, 1593, from the Nedicaid Bureau
Director to you outlined the procedure for requesting a waiver

of these reaquirements,

I yoia hivo,:.any quosti’dns,. please contact Archur O‘Leary,
Associate Regional Administrater for MNedicaid at (212) 2641;

2511, - :

smcornly,_

William Toby, J&. S
Regional Administrater -

¢ —— et S 1 et Al B =8
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PRESIDENT CLINTON ANNOUNCES

LINE ITEM VETO OF SPENDING AND TAX PROVISIONS
August 11, 1997

BACKGROUND ON THE LIN'E ITEM VETO ACT

Today, President Clinton announced that he will line item veto two tax provisions
and a spending provision under the authority of the Line Item Veto Act which was
signed into law April 9, 1996. Under the Line Item Veto Act, the President is
authorized to cancel tax and spending items if he determines that cancellation will:

(i) reduce the Federal budget deficit;

(i) not impair any essential government functions;

(i)  not harm the national interest.

In addition to the above, the Act requires the President to transmit to Congress a
"special message” explaining his decision to cancel any tax or spending item,
pursuant to the Act.

The items chosen for cancellation were carefully reviewed by experts at the
Department of Treasury and other relevent agencies. The President believes
canceling these items will not only achieve savings, but, even more
importantly, will serve as a deterrent to future attempts to include special
interest or poorly drafted provisions that lead to abuse or serve to benefit
only a select number of taxpayers or states as opposed to serving the
broader pUb|IC interest.

' BACKGROUND ON 79 OF THE TAX AND SPENDING PROVISIONS SUBJECT TO

THE LINE ITEM VETO

Under the Line Item Veto Act, the Joint Committee on Taxation (JCT) is responsible
for identifying “limited tax benefits”. In generall, the list of 79 items have been
identified by JCT as “limited tax benefits” because JCT has determined either that
(1) they are revenue-losing provisions that will have 100 or fewer beneficiaries in
any fiscal year, or (2) they are transition rules that will benefit 10 or fewer
taxpayers in any fiscal year. :

Of the 70 provisions identified as limited tax benefits, approximately one-third
represent Administration initiatives; approximately 40 percent represent provisions
that have a basis in sound tax or social policy, or were important to certain
members of Congress and were agreed to in the spirit of bipartisan cooperation;

and approximately 25 percent represent reasonable transition relief-- ensuring that

new changes in law don’t unfairly harm taxpayers who relied on prior law.
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SPECIFIC ITEMS CANCELED BY THE LINE ITEM VETO

Tax

Active Financing Income of Foreign Corporations: U.S. corporations generally
are required to pay current U.S. tax on easily movable income earned by their
foreign subsidiaries. U.S. taxation of other income of a foreign subsidiary,
such as income earned in a foreign manufacturing or service business, may
be deferred until the earnings are paid into the U.S. Prior t01986, income
earned from an active foreign financial services business, including interest,
dividends and certain gains, generally was eligible for deferral. However, in
1996 Congress curtailed deferral opportunities for this inome based on
concerns about financial services entities’ ability to shift income to tax-haven
jurisdicitions. The canceled item would have allowed a small number of
major U.S. banks, financing companies, insurance companies and securities
firms to avoid current tax on their income from overseas operations. While
the primary purpose of the provision was proper, it was drafted in a manner
that would have permitted substantial abuse and created major tax loopholes
for these companies. - o

Estiméted Fiscal Effect of Cancellatioh: $317 miilibh*ovef five years.

Deferral of Gain on Certain Sales of Farm Product Refiners and Processors:
An individual may defer recognition of gain on the sale of certain stock in a
corporation to an employee stock ownership plan (ESOP) or an eligible

. worker-owned cooperative, provided the individual reinvests the proceeds in

certain other property. Gain is recognized later, when the taxpayer disposes
of the replacement property. To qualify for this treatment, a number of
requirements must be met to safeguard against abuse. The canceled item
would have extended this deferral to a sale to a farmers’ cooperative of
stock in a qualified refiner or processor of agricultural goods, allowing a |
number of large corporations to sell their processing facilities tax-free. While
the Administration Suppo:ts the goal of encouraging value-added farming so
that farmers. can obtain protection against price swings in their product, this

. provision would have been more likely to benefit the corporations that



* LINE-ITEM VETO PROVISIONS FOR SPENDERS

New York Medicaid Provider Tax Exemption

e The final balanced budget presented to the President allowed several types of
health care provider taxes in New York that had previously been considered
impermissible. According to CBO, this costs about $200 mllhon the entire
amount is assumed to be lost in. 1998. '

‘e The Administration supports the permissibility of the Emé of these taxes.
The “regional tax” was intended to be allowed under the 1991 law.

. However, the other types of taxes are clearly impermissible. Taxes that fail to
meet the broad-based and uniformity requirements were banned in 1991,
States used them to “borrow” money from providers, use that money as their
state contribution to Medicaid, and return it to the providers through higher
Medicaid payments. If allowed, New York’s exemption would open the door
to many other states requesting similar forgiveness. According to HHS,

15 states currently have illegal provider taxes totaling $3.5 billion.

» - This is an example of a provision drafted in an overly broad way that leaves
us no recourse but to veto. We cannot alter the current provision to respond -
to our concerns. We can and we will follow up on the line-tem veto with an
immediate change in the Federal regulation that would exempt New York
from a disallowance for its régional tax. This would ensure that New York is
credited for about half of the $200 mﬂhon CBO estlmated the original
provision to have cost. ~
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;LéNE-ITEM VETO ACT, PUBLIC LAW 104-130

‘ * The Line-Item Veto Act (LIVA), P.L. 104-130 was signed into law on April 9, 1996 and goes
rinto effect January 1, 1997. As one of the primary goals of the Contract with Americe, LIVA
provides the President with “enbhanced” rescission authority allows him to cancel entire dollar
~ amountg of discretionary spending, any item of new direct spending, and limited tax benefits in
any bill or joint resolution. This cancellation authority also extends to committee reports and
charts and the statement of managers. The canccled amounts are “locked away” towards deficit
reduction. :

Supporters of LIVA touted it as a law that would help reduce government spending and eliminate
wasteful spending on “pork” projects which would reduce the deficit. However, others believe
that LTVA will not have much of an effect on reducing government spending since discretionary
spending only represents about a third of total federal spending,. Whether or not LIVA will

. actually contribute to deficit reduction remains to be seen, but LIVA is very likely to influence -
the budget process and how Congress appropnates money.

This primer is meant to provide some initial guidance for Health Division staff as LIVA goes
into effect next January., The primer begins with a brief summary of the Act, discusses the
Presidents cancellation authority under LIVA and the “lockbox mechanism” which restricts
- canceled funds for deficit reduction purposes. The next section provides some general examples
¢ of what would and would not be considered cancelable in the House appropriations and Senate
" committee bills and reports, and highlights key items which may or may not be cancelable. The
+  gttached charts (Tab 1) identify potential LTVA candidates in the bills, reports and tables for each
appropriations account. The last section bncﬂy discusses the 1mp11canons of LIVA on the
budget process, policy options for the Health Division and suggestions for.an Health Division
- process as the appropriations process begins next year. For reference, 2 copy of the Act (Tab 2)
and the conference report (Tab 3) is attached.

LIVA affects appmpnanons, direct spending and lumted tax beneﬁts Thxs primer is not
- designed to.answer all questions. We have decided to focus primarily on appropriations because
. this could have the most 1mp11cat10ns for the Health Division workload,
. Sy
- Summary of the Aet ‘

Rescission Authority Prior to LIVA. Presidents have been requesting the line-item veto in

~ various forms since 1876. Title X of the Congressional Budget Act of 1974, which was passed

- to increase Congress’ role in the budget process and carefully define and limit the President’s

. ability to impound federal funds, provided the President with authority to propose rescissions to

reduce Congressional appropriations. Congress had to approve these reductions within 45 days,
. otherwise the money would be spent. Although Congress has enacted rescissions on its own,

+ between 1974 and 1995, Congress has only approved $23.7 billion out of $74 billion in

rescissions proposed by Presidents. !

! Senate Report 104-9 1
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'Enhanced Rescission Authority in LIVA. LIVA shifts some of the power to enact rescissions to
~ the President. Asan addition to Title X of the Congressional Budget Act of 1974, LIVA
provides the President with enhanced rescission authority, which allows the President’s -
* cancellations to go into effect immediately upon submission of a special message to Congress
 To undo any cancellations, Congress must enact a disapproval bill within tlurty session days after
: reccwmg the special message to be considered under expedited procedures®. A two-thirds ‘
ma;onty is needed to overnde a Presidential veto of the dxsapproval bill®.

. Deficit Reduction. LIVA was passed as another legislative attempt to reduce the federal deﬁcxt
following such legislation as the Balanced Budget and Emergency Deficit Control Act of 1985
(Gramm-Rudmann-Hollings) and the Budget Enforcement Act of 1990. Instead of focusing on

. specific deficit targets and penalties for increasing the deficit, LIVA focused on reducing -
spending and uymg to cut “por " out of the federal budget to reduce the deficit.

President s\Cancellation Aurhorfty LIVA provides the President with carefully defined
enhanced rescission authority. The President can only cancel entire doflar smounts of
discretionary budget authority, an item of new direct spending or a targeted tax benefit if it will
reduce the federal deficit and not harm any “essential” government functions or the national
interest. The President cannot change the dollar amounts or cancel or alter any of the conditions,

* restrictions (e.g., provisions specifying that no federal funding can be used for abortions), or
limitations contained in any appropriations law. Congress could potentially state in an
appropriations bill that all of the provisions contained in the bill are not subject to LTVA, which
would prevent the President from canceling any provisions. The Act sunsets in 2005.

Unlike the line-item veto authority granted to some governors which allows them to strike out
specific items before spending legislation is passed, LIVA only allows the President cancellation
authority after the bill has been signed into law. The President must veto the entire spending bill
if he does not agree with, or wants to alter, any other provxszons of the appropnatlons law besides
-specified dollar amounts. .

- Discrcticna’ry budget huthorlty that the President may cancel inéludes budget authority:

. explicitly stated in appro;:nahons laworina mgﬁg_pmm in an appropriations which
P reqmres budget authonty to be spent but no dollar amount is specxﬁed

o ~ listed separately in charts tables or “explanatory text” in the statement of managers or
governing committee report of the appropriations bill. This extension of cancellation

21fa dlsapproval bill is not acted upon within 30 days, the bill can be considered under regular procedures
goveming bills.

3 0Onlya simple msjority is needed to pass a disapproval bill.

2
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authority to caommittee reports and tables was not provided to reflect increased legal
importance of committee reports or to broaden the President’s authority, but to allow the
President to cancel agreed upon amounts represented in committee reports.. The report
tables also contain potennal LIVA candidates.

a  where other non-appropnatmns laws (e.g., authorizations) require money to be allocated -
fora speciﬁc program, ac'tivity or project from an appropriations account;

o refeatd to mapprop.\:laﬂans and non-appropriations law that requires a specific quantxty
- of a product to be purchased from accounts, programs, projects, or activities where
budget authonty is allocated in appropnatmns law. The dollar amount would be the
estimat 'd procurement cost mulnp the quantity of the product spec1ﬁed in the
approp: ations or other law.

hich results in an increase in budget

- New Direct Spendin’g includes an 1
ine. The President may cancel the specific legal obligation to

authority or outlays above the

- expend funds in any law that results jn an increase in direct spending. Examples of new direct

spending include H.R. 3103, which'provides fundingAor fraud and abuse in HHS’ Office of the
Inspector General, and P.L. 104-121 whichreguires funding to be appropriated for alcohol
and substance abuse treatment under SAMHSA. Other provisions which would result in an

. increase in dlrect spendmg mclude indexing for inflation.

Cancellanon authority is not anly limited to those direct spendmg items that cause a et increase
in direct spending. Increases in direct spending that are offset by other provisions that reduce:

-shmcl_mndm____ are also subject to cancellafion. 1he reauthorization or extension of a

major entitlement program would not be considered new direct spendmg under LIVA,* while an
expansion of mstmg entitlement programs would be consxderect an increase in dlrcct spending,

-= Limited Tax Benefits include “any revenue-losmg provision that is desxgned to prov1de a
Federal tax deduction, credit, exclusion, or pr&erence to 100 or fewer beneficiaries” or a
provision that “provides transitional relief to 10 or fewer beneficiaries.”™ Beneficiaries can be an
individual taxpayer or a business entity. If the benefit applies equally to everyone but happens to
effect 100 or fewer beneficiaries, thcn it is not sub_;cct to cancellation. If the Joint Tax ’
Committee (JCT) identifies certain provxslons in a bill or report as limited tax beneﬁts, the
President can only cancel these provisions. If the. JCT does not identify any provisions as limited
tax benefits, the President may determine what is-a lmmed tax benefit and apply hls cancellation
authority. L :

4 Coafatence Report, p. 32
! 5 Conference Report, p. 36 i

¢ Conference Report, p 37
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The President may not cancel:

e budget authority canceled or rescinded in existing appropriations law. For example, the
House proposed $53 million in rescissions for vaccines in OCRA 1996.

. any restrictions, limitations, or conditions in an appropriation law or committee report.
For example, funding for voluntary family planning projects under HRSA includes the
restriction that “the amounts provided...shall not be expended for abortions,”” and funding
for injury prevention and control under CDC “may [not] be used to advocatc or promote
gun control.” ¢ : , ‘

. Specinl Message. To cancel any spending items, the President must submit a special message to
"Congress within five calendar days after an appropnauons bill or a bill requiring new direct
spending or a limited tax beneﬁt becomes law. This message should include the canceled item
and the corresponding reference number; supporting documeritation that the cancellation will
reduce the budget deficit, not hinder any necessary government functions or harm the national
. interest; the estimated fiscal, economic, and budgetary effects of the cancellation; the impact of
cancellation on affected items; adjustments made to spending caps and subsequent effects on
sequestration. If applicable, the specml message must also include: the account, department
government functions and specific projects affected by the canceled BA; the specific statés ang
congressional districts affected by the cancéllation; and the total number of cancellations in the -
 current Congressional session affecting the states and districts hsted above for canceled
dxscrctlonary budget authority and direct spendmg

" Lockbox Mechanism. LIVA also contains a “lockbox mechanism” which “locks away” the -
canceled funds towards deficit reduction. The President cannot cancel an item to increase
spending in other areas. The lockbox mechanism is incorporated 1nto exxst.mg budget repomng
requ1rcmcnts under the Budget Enforcement Act of 1990.
¢ l}lscretxonary Spending: Five calendar days aﬁer appropnatxons legtslatxon is enacted

LIVA requires OMB to estimate the budget authority and outlay savings that result from
cancellations in appropriations law and calculate the reduction to the discretionary
spending caps based on the reduced budget authority and outlays. After the 30 day
Congressional review period for cancellations plus 10 calendar days, OMB must adjust
the discretionary spending caps downward in its next sequester report. ‘

+  Direct Spending and Limited Tax Benefits: OMB must record the amount of deficit
reduction due to canceled new direct spending and tax benefits as a separate entry in its
PAYGO report. Essentially, no credit is given for PAYGO purposes in the cancellations

7 House Labor, HHS and Education Appropnatxons bill, Ju]y 11, p 23
B 1bid, p. 26 |
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- of direct spendmg or limited tax benefits and the cancellations cannot be used to offset
; ~ other increases in d1rect spending. The cancellation is not scored as savings,

The lowering of discretionary spending caps and the non-offset for PAYGO purposes for. dlrect
spending and limited tax benefits means that any cancellations will be “locked away” to reduce
the federal deficit and unavailable to transfer to other priorities.

The following section attempts to illustrate what may be considered a cancelable item. General
Counsel will provide very little specific guidance before LIVA becomes effective (January 1,
© 1997) and will only determine what is and is not cancelable when specific iterns are presented to

them for review. The identification of potential LIVA candidates will largely be left up to
individual examiners. The attached charts illustrate the potential line-item vetoable earmarks for

* the Health Division accounts in the latest House appropriations and Senate Committee (THS,
FDA) aHpropriations bills and the accompanying committee reports and tables (if they provide
different information from the reports) based on our understanding of the Act. Increases above
FY 1996 and the President’s Budget have also been identified in the charts if General Counsel
determines that these are cancelable amounts, The list is meant to help examiners think through
the universe of possibilities under LIVA and is not definitive,

Beldw is a discussion of the general possibilities in the FY 1997 House bills, followed by
tughhghtcd discussions of specific or peculiar areas where we would need to seek further
clanﬁcauon

LIVA allows the President to cancel entire dollar amounts that are clearly identifiable in the
‘appropriations bill or committee reports and charts and represent “an indivisible whole with
~ which Congress has previously agreed,” ® even if the dollar amount is not specified in
appropriations law. Account totals (if it only includes discretionary budget authority), program
subtotals, and individual items within each program which are explicitly outlined in committee
reports or charts, may be subject to cancellation. If a dollar amount only appears in the
committee report chart and nowhere else in the appropriations law or committee report, it could
~'be canceled under LIVA.

z Clearly identifiable, but not explicitly stated dollar amounts whzch may be cancelablc mclude 1)
percentages of appropriated amounts which are required to be spent on a particular program by

3
Hy

? Commiree Report, p. 31

.
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:e:,ther appropnahon ar other law (i.e., authorizing statute), or 2) requirements to fund a parucular
‘program or p‘rOV,\de a specific grant. An example of percentages where dollar amounts are not
specified includes HRSA’s authorizing legislation which requires 30 percent of the appropriated
funds for scholarships for dxsadvantaged students to go towards nursing programs. For
requirements to fund a particular project or provide a specific grant, it would be necessary to

'~ estirnate the total amount of the project or grant and cancel that entire amount. Specific guidance
provided in committee reports to fully fund particular programs (e.g., full funding of Tuskegee
reimbursement program under CDC), could be potentially vetoable because it represents an
agreed upon amount cvcn'thbugh the exact dollar figure is not provided.

Some specific examples of what may or may not be cancelable items for the Health Division
include:

Discretionary Spending

. == Transfers from Medicare Trust Funds (Ofﬁce of Secretary, Departmental Management) could
be consxdered vetoable because they are considered discretionary budget authority.

-= User fees (FD ) are not considered dxscretxonary BA under LIVA because they represent
offsetting collections rather than discretionary BA that could be canceled for deficit reduction
‘purposes and therefore are probably not subject to Ll'VA

Direct Spending

-~ Medicaid, as an appropriated entitlement, is not subject to LIVA. Congress was very careful to
exclude existing entitlement programs from the President’s cancellation authority unless 8 new or
. expanded part of an entitlement program was added.

-- Spending mandated by another law, such as for fraud and abuse in H.R. 3103 (OIG) if it
became law, ang mental health under P.L. 104-121 (SAMHSA), could be subject to LIVA
because it is co idered an increase in direct spending. These would be vetoable in the
respectlve authonzmg laws, not in the appropnatlons bills.

Fypther Clrfcation Neaded

" Increases!® above the previous year’s appropriations or the President’s budget might be
cancelable, but the law and conference report provide little guidance. In committee reports, the ,
lahguage states that “an increase of x amount is prov1ded to go towards x program,” and the ;
report tables prov1de exact dollar amount comparisons between the committee allocations and the
previous year’s appropriations and the President’s budget. Whether these increases represent an

™ Outlinell in the chart s possible LIVA candidates.

6 .
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v \“entx re” dollar amount cf discretionary budget authcnty is unclear since they are separate,
uden‘hﬂable amounts of budget authority, but do not represent “whole items.”!!

The ability to cancel one percent evaluation set-asilles is also unclear. The conference report
tables represent these set-asides as specified dollar amounts under ACHPR, CDC, and OS
accounts, but since they are not shown separately in the source accounts (1 ¢., NIH), they would
not be cancel&}e in our opinion.

Specnﬁed dollar limits on appropriated funds may also be cancelable. The bill language usually
states that “an amount not to exceed x dollars will be available for x activity.”  For example, in

the Office of Civil Rights, no more than $3,314,000 mey be transferred from the HI and SMI
trust funds.'? Similar provisions exist under HRSA for P.L. 104-73 and the vaccine injury
compensation fund, AHCPR in its one percent transfer authority, and under the General
Provisions for official reception expenses. The stated amounts would be the most likely
candidates for cancellation, although since HHS is not required to spend this amount by law, the
President could potentially cancel less than the speclﬁed amount. .

‘The comments below accompany the charts and highlight key items for particular agencies.
HRSA

As stated above, the authorizing statute for scholarships for disadvantaged students requires 30
percent of the amounts appropriated for this program to go to nursing scholarships. The
President could potentially cancel the $5,602,800 represented by this requirement even though
this amount is not explicitly stated anywhere in the appropriations bill, report, or tables.
Similarly, under the MCH Block Grant, the 85% of $6,000,000 for states ($5,100,000)and the

15% for SPRANS, would be cancelable as well as the 12.75% for CISS and 87 25% for the
85/15 allocation for amounts over $6,000, 000.

The ap ropriations for interest subsidies on loans and loan guarantees within the Medfcal
Facilitfes Guarantee and Loan Fund and the Health Education Assistance Loans Program
(HEAL) are required appropriations. The administrative expenses for the HEAL program are
discretionary 8P opnatxons All of the appropriations for the Vaccine Injury Compensation
Program Trust d and the Vaccmc Injury Compensation Program are required.

W committee Report, p. 34 ‘

12 | abor/HHS/Appropriations bill, p. 40

-
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IMPERMISSIBLE TAXES BY STATE :
(dollars in millions, estimated FFP calculated through 9:‘30196)

_ A Amount of Disallowance Amount of Disallowance
- State - - (Unadjusted) {Adjusted)*
Alabama i ... $750 ‘ $0.00
Connecticut _ 556.80 » ) 555.80
‘District of Columbia S 6.14 S ’ 0.00
Florida - 342.39 342.39
Hawaii 11.25 : 11.25
lilinois - B : 88.54 88.54
. Indiana , 30.67 S 30.67
" Louisiana ~ ' - 234.31 188.37
Massachuselts , 559.02 : 559.02
Maine 769 ' 7.69
Minnesota S 67.62 = 67.62
Mississippi ‘ © 2242 0.00
Missouri , . B892.32 - 892,32
Montana © 29.63 , - . 000
New Hampshire ' 21.05 _ ’ : . 21.05
"Nevada - : 2761 ‘ - 2761
New York : - 1,436.06 436.06
South Carolina ' 12.304 R 0
Tennessee : 251.27 . 25127
-Utah ‘ _ 453 - )
Wisconsin L 4745 3 o "0
- Total 34,655 26 . - $3,479.65

* Includes an adjustment for 10 states lhat have taxes that can be remedied without takmg a
disallowance. New York's has $1 billion in FFP for regional taxes

that can be deemed permissible through a minor regulatory change.

9 states have a total of $175 million in FFP for occupied bed/patient day taxes that

can be made pemussable by a letter from HCFA.

8/13/97, DRAFT '
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October 3, 1997
MEMORANDUM TO THE CHIEF OF STAFF

cc: ‘Sylvia Matthews, John Podeéta, Bruce Reed, Gene Sperling, Frank Raines,

Rahm Emanuel, John Hilley, Mickey Ibarra, Jack Lew, and Josh Gotbaum
FROM: Chris Jennings
RE: NEW YORK AND THE PROVIDER TAX ISSUE

On Monday, we (DPC, OMB and HHS) will brief you on the status of our Medicaid provider tax
enforcement plans for New York and other states who may be out of compliance with current law
and regulations. As you well know, this issue is extremely controversial. Therefore, it is
critically important that the we have Administration-wide agreement and understanding on how
we will announce our position on outstanding provider taxes and on how we will subsequently
negotiate with affected states. This memo provides you with background information to help
prepare you for the Monday briefing.

BACKGROUND

. Financing scheme. During the late 1980s, many states established financing schemes that had
the effect of increasing their Federal Medicaid funds without using additional state resources.
Typically, states would raise funds from health care providers (through provider taxes or
“donations™), then pay back those providers through increased Medicaid payments. Since the
Federal government pays at least half of Medicaid payments, the provider taxes or donations
would be repaid in large part by Federal - matching payments. Using this mechanism, the state
was left with a net gain because it only had to repay part of the provider tax or donation it
originally received. This led to an unprecedented drain on the Federal Treasury — the major
reason why Federal Medicaid costs more than doubled between 1988 and 1992.

The law and regulatory interpretation of the law. Because provider taxes and donations were
effectively siphoning off potentially billions of dollars from the Federal Treasury, the Congress
limited states’ use of these schemes in a bill enacted by President Bush in 1991. It is important
to note that the subsequent regulatory interpretation of these limits -- the very regulations that we
are now planning to enforce -- was negotiated with the states and the National Governors’
Association in 1993. '



States’ continued reliance on impermissible provider taxes and our enforcement record.
Despite the new law and the regulations, many states continued to use provider taxes that at least
appeared to be out of compliance. To date, these possibly impermissible taxes total an estimated
$2 to 4 billion and, in the future, will cost billions more. In response, HCFA issued letters and
discussed its concerns about certain taxes with states, but -- for a variety of reasons -- never took
any final action (called a “disallowance”). Unfortunately, this has meant that a number of states
have continued using these taxes, believing that HCFA might never enforce the law, or that if
they did, they could seek recourse through the White House or the Congress. (In fact, since we
do not have a good track record on enforcement, budget examiners at CBO and in the
Administration have already written off Federal revenue raised through these provider taxes; this
is important to know since it means we could waive past “abuses” retrospectively and it might
not be scored as a cost.) :

The New York provision in the balanced budget. To ensure that New York would never be
vulnerable to Medicaid provider tax enforcement actions, Senator Moynihan and Senator

D’ Amato successfully added a provision to the Balanced Budget Act to exempt all of its provider
taxes (it has dozens), both retrospectively and prospectively, from disallowances. Both in writing
and orally we repeatedly objected to this provision. Moreover, we provided alternative statutory
language that would have addressed about two-thirds (over $1 billion worth) of the problem. As
you know, however, the Senators (through their staff) rejected our offer and insisted on their
original provisions.

Line-item veto and New York’s reaction. In announcing the line-time veto on August 11,

we raised concerns about the cost and ramifications of singling out as permissible one state’s
provider taxes. Although our actions were generally viewed as responsible and defensible by
those who know the program and/or who are budget experts, the same clearly cannot be said of
New York’s political establishment. The Governor’s office, the New York Congressional .
delegation, the Mayor, providers and unions reacted strongly and negatively to the veto. Among
a host of complaints, they charged that they were singled out and were never made aware that this
provision could be subject to the line-tem veto. Most recently they have criticized us for our
delay in getting back to them and our willingness to support fixes for the other two vetoed
provisions without addressing their problem. :

Review of provider taxes in New York and other states. In August, we began a review of the
options to address provider taxes in New York and other states. At the time, we well knew that
this action would force us to finally attempt to move to enforce laws against provider taxes in all
36 states that may be out of compliance. We also knew that we had to take this position to
support our justification for the lme-ltem veto that no individual state be singled out for spec1a1
treatment.

Wednesday’s actions. We believe that our discussion with New York next Wednesday about
their provider tax status necessitates that we concurrently release similar information to every
other potentially affected state. Three types of actions resulting from this comprehensive review
will be announced. First, HCFA will clarify its interpretation of the law and correct the
regulation affecting one of the largest New York provider taxes. These policy clarifications will
provide relief to 10 states, the largest amount (over $1 billion) going to New York.



Second, HCFA will issue letters to 9 other states notifying them that one or several of their taxes
may be impermissible. Two more states, New York and Louisiana, will also receive this news,
but it will be in a letter that also provides some good news about other provider taxes in their
states. HCFA will immediately contact these states to begin discussions. The letters do not
contain final decisions nor are they legally binding; however, they tell these states that, without
further information, HCFA could conduct an audit.

Third, HCFA will ask another 17 states for more information on one or more of their provider
taxes, to assess if they are permissible. (Nine other states who are in one of the top two
categories will get similar requests.) For these states, we simply do not have sufficient
information to determine the legality of at least some of their taxes. As we discuss this issue
with these states, however, we will also make certain they are aware that they may be eligible for
waivers that make their taxes permissible and/or that the provision of additional information may
well clarify the legality of their taxes. [NOTE: All states affected are listed in the attached
document; dollar amounts are not listed because we will not know them until/unless the states are
audited.]

Discussions and negotiations. The follow up to these letters will be, we hope, immediate
discussions between HCFA and the states. Our primary goal is to protect the Federal Treasury
prospectively. We may have to trade getting only a fraction of the retrospective disallowed taxes
in return for expeditious agreements to prevent future use of impermissible taxes. However, the
Department of Justice, which must approve all settlements, has not yet decided how it will
evaluate these settlements. This information is crucial to HCFA’s ability to negotiate with states
in good faith. '

Implications. Very few of the states who receive notices will be pleased. For example, although
HCFA is relieving approximately two-thirds of New York’s past impermissible tax claims (worth
over $1 billion), there is still at least $500 million in taxes that HCFA probably cannot consider
legal. The New York delegation has already put us on notice that nothing less than a “hold
harmless” solution is acceptable. They define this as meaning that they want us to waive all
current taxes both retrospectively and prospectlvely, in other words, they want the provisions we
line-item vetoed.

Those states most displeased will be the 10 others receiving letters that say that we believe that
one or more of their provider taxes clearly appear to be out of compliance. They are: Hawaii,
Illinois, Indiana, Louisiana, Maine, Massachusetts, Minnesota, Missouri, Nevada, and Tennessee.
Governor Carnahan, who met with Jack Lew recently to discuss Medicaid issues, made it clear
that he considers his taxes legal and will go to court if necessary. There is no question that
Missouri has the largest problem — they could owe nearly $1 billion.

Another complication is that we anticipate that many of these states will appeal to you or the
President to over-ride these preliminary or subsequent decisions. Since this is an enforcement
action, we all need to be extremely careful about intervening. We must ensure that you and
others who might be talking thh Governors are well bnefed on the issues, arguments and
process.



Finally, some states will inevitably seek legislative solutions, like New York’s balanced budget
provision. While we probably should not encourage this action (for the same reasons that we
vetoed the New York provision), we also should not foreclose the possibility that some type of
comprehensive legislative clarification could be helpful as we aim to end the practice of
illegitimately using provider taxes.

Roll-out strategy. Obviously, our rationale and process for explaining our enforcement actions
is crucial. DPC/NEC and OMB are working with HHS and HCFA to ensure that we have an
effective roll-out. This will include how we provide information to the Congress, the states,
interested providers and unions, experts who will validate our enforcement action and influence
elite media coverage, and -- of course -- a carefully orchestrated New York strategy.

We will provide more details of the roll-out on Monday. We thought providing you this -
information first, however, would facilitate a more efficient discussion of this issue and how we
are going to deal with it.
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PROVIDER TAXES BY STATE
(Estimated federal share (FFP). If amount ls not yet calculated, it is "unknown,")

Permissible Impermissiblo Pctentlally Total Potential
State Tex 1/ Tax 2/ Impermissible Tax 3/ Liabliity
" Algbama ($7,500,000) $0 - $12,582,794 $12,582,784
Arkansas 3] 0 11,000,000 11,000,000
Connecticut nia 0 472,304,878 - 472,304,878
District of Columbia {8.139,000) 0 , 0 0
Florida unknown 4/ 0 431,734,302 431,734,302
Georgla n/a 0 20,861,837 20,881,837
Hawall n/a 11,266,542 10,072,853 21,358,185
linoia n/a 88,544,908 7.822.410 96,467,319
indiana n's 30,674,059 0 30,674,058
lowa na 0 8,882,858 8,882,658
Kansas n/a 0 13,338,815 13,336,915
Kentucky 0 0 16,000,000 15,000,000
Loulsiana (85,343 568) 186,880,145 2,155,500 189,015,845
Massachusetis n/a 858,128,757 o] 658,129,757
Malne nfa 7.687,681 0 7.887,881
- Michigan nfa o 19,468,181 16,458,181
Minnesocta nia unknown 387,511,331 387,511,331
Misslssippl (32,291,175) 0 0 0
- Migsourl n/a 1,008,734,088 19,824,565 1,028,558,854
" Montana (29,885,317) 0 0 0
Nebraska n/a 0 730,450 730,450
New Hampshirs n/a o] 111,808,880 111,809,880
Nevada n/a 27,805,684 850,041 2845577256
New York (1,027 ,507,954) 545,335,328 21,281,313 508,588,639
Ohio unknown 0 0 0
Okizhoma ‘nla 0 4,406,508 4,405,508
Oregon nia 0 557,981 587 881
Pennsylvania n/a 4] 10,837,317 10,837,217
Rhode Island 0 0 31,000,000 31,000,000
South Carclina (17,835,270) , ] 0 D
Tennesses na 269,588,730 393,382,878 662,976,408
Taxas 0 ' 0 157,000 167,000
Utah (8,012,828) 0 10,064,166 10,054,158
" Vermont n/a 0 1,428,217 1,428,217
Washington n/a 0 34,283,712 34,283,712
Wisconsin (48,384,465) 0 0 0
Total {31,2680,886,818) $2,834,450,812 $2,053,183,844

$4.867,834,756

1/ 11 states submitted waivers for taxas HCFA determined permissibls, Including NY's regional tax

8 states with an occupled bed tax, and 2 states with a changs in tax rate,
2/ 11 states submitted walvers for taxes deemad Impermissible by HCFA for falling the generally

redistributive test, violating the hold harmliess provision, or bad classes of taxes.

3/ 28 atates submlttad walvars which require more Information to determine permissibllity and/or have

llcansing and user fees that require a waiver.

4/ Florida has an occupied bed tax that will be desmed permissible pending additional information.

10/3/97, DRAFT



DRAFT: Prbvider Tax State Letters, October 8, 1997

Thirty-six states in total will receive letters. Since most states have multlple health care-related prowder
taxes, these letters contain multlple ﬁndmgs about one ore more of these taxes

States: - o - Type of Findings
Only permissible tax : : 6 ' :

. Permissible tax & more information needed . ' 2 ' ] 10 permissible
Permissible tax, impermissible tax & more mformanon needed 2 :
Only possible impermissible tax 3 } 11 impermissible
Possible impermissible tax & more information needed 6 , '
Only more information needed ‘ .17 . 27 more information
TOTAL - ‘ * . 36'states 48 types of findings
Permissible
H Policy revision: Change reglonal tax
) Policy revision: No longer need waiver for uniformity test (occupied beds / patient days).

(3) - Policy revision: No longer need waiver for uniformity test (uniform change in tax rate).

Impermissible :

@) Tax program appears to not be broad based (1mperm1551ble class of prov1ders)
&) Tax program appears to not be uniform (fails generally rednsmbutwe waiver test).
6) Tax program appears to faxl hold harmless rule.

More Information Needed : :
Q) Tax program waiver requires more information.
(8)  Licensing/ user fees require more information.-

State _ - Permissible i Possibly More Information
“ Impermissible Needed
Alabama ‘ N | . v (7
Arkansas - o o : v {7,8)
Connecticut ' ‘ 1. v 8)‘
District of Columbia - v (2)
Florida , NE . . . v (7,8
Georgia o 1 . a ' : v ({38
Hawaii ] ve v
Illinois : , 1T ' vV (6) v (8)
Indiana AN B 5
fowa ' - o , ’ v (®
Kansas : o ) V. : ' , | v (8)




State Permissible Possibly More Information ||
_ Impermissible Needed

Kentucky | v (1.8
Louisiana v (2) - ¥V (6) v (8) A
Maine N v6)
Massachusetts v (5 .
Michigan v (8)
Minnesota V@ v (7)

| Mississippi v (2) _7 A
Missouri | V) - ‘ V(8)
Montana VQ)
Nebraska ' v (7,8
Nevada V) v (8)
New Hampshire . . " ‘ v (8)
New York WV (13) vV (4,5) v (7,8)
Ohio v (3
Oklahoma v (7,8)
Oregon v (7,8)
Pennstylvan‘ia‘ V(3
Rhode Island v (7, 8)
South Carolina v (2)
Tennessce v (6) v (7,8)
Texas v (1,8) .
Utah v (2) 40

|| Vermont v (3)
Washington v (7,8
Wisconsin v ()
TOTAL: 36 STATES* 10 11 27

¥ NOTE: 12 states have more than one type of finding (e.g., both a permissible tax and one that needs

“more information) so that there are more findings (48) than there are states receiving letters (36).
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FACT SHEET ON MEDICAID HEALTH CARE-RELATED TAXES
~ October 8, 1997

. BACKGROUND
During the late 1980s, many States estabhshed ﬁnancmg schemes that had the effect of v
increasing their Federal Medicaid funds without using additional State resources. Typically,
States would raise funds from health care providers (through provider taxes or “donations™), then
pay back those providers through increased Medicaid payments. Since the Federal government

- pays at least half of Medicaid payments, the provider taxes or donations would be repaid in large
part by Federal matching payments. Using this mechanism, the State was left with a net gam
because it only had to repay part of the provider tax or donation it or1g1na11y rece1ved

The widespread use of these financing mechanisms contributed topthe extraordinary increases in
Federal Medicaid expenditures in the late 1980s and early 1990s. One report found that provider
tax revenue rose from $400 million in 6 states in 1990 to $8.7 billion in 39 States in 1992. There
© was a similar increase in Federal Medicaid spending, which more than doubled between 1988 .
and 1992, with an average annual rate of over 20 percent The number of people served by
Medicaid did not rise by nearly so much and, in fact, unofficial reports suggested that some
States used the funds generated through this scheme for non-Medicaid purposes such as roads
and stadiums. '

In response to this unprecedented drain on the Federal Treasury, Congress passed “The Medicaid,
Voluntary Contribution and Provider Specific Tax Amendments of 1991" (Public Law 102-234).
The first stand-alone piece of Medicaid legislation in the program’s history, this law permits
States to use revenue from health care-related taxes to elaim Federal Medicaid matching
payments only to the extent that these taxes are broad based (i.e., applied to all providers in a
definable group); uniform (i.e., same for all providers within the group); and are not part of a
“hold harmless” arrangement (i.e., the taxes are not devised to repay dollar-for-dollar the
provider who was initially assessed). The law also precluded States from using provider
donations, except in very limited circumstances. In addition, the law introduced limits on how
much States could pay hospitals through disproportionate share hospital (DSH) program — the
primary way that States repaid their provider taxes or donations. '

The final regulation for this law was published in 1993 after extensive consultation with the
States and the National Governors® Association. The regulation defined which taxes are
permissible, HCFA’s methodology for determining permissibility of taxes, and a process for -
requesting waiver approval for tax programs that are either not broad based and/otr uniform.

HCFA has communicated with States — through letters, a national conference, and State

contacts at the regional level — about the Administration’s concerns with many of these tax -

programs. Many states have responded with waiver requests and questions about their programs

or HCFA interpretations. Today, policy guidance about our current interpretation of the provider

tax law and regulations is being described in a State Medicaid Directors’ letter and a Federal

Register notice . HCFA will also send some States letters about its prellmlnary findings about
their particular taxes’ comphance with the law and/or the need for add1t10na1 information.



POLICY CLARIFICATIONS ‘

In its ongoing review and update of regulations, HCFA has determined that several changes in its
implementation of the Medicaid provider tax provisions are appropriate, as described in foday’s
letter to State Medicaid Directors (dated October 8, 1997). First, HCFA will clarify its
interpretation of taxes that are considered uniform. It will permit taxes on occupied beds or
patient days to be considered uniform (previously, only taxes on all beds and all days were
considered uniform). Second, the letter states that States do not need to submit a new waiver
request for a tax subject to an existing waiver if there is a uniform change in the tax rate. The
letter also reminds States that they may suggest additional classes of providers to qualify as
“broad based” and that they should submit quarterly reports on their provider taxes and
donations. These clarifications have resulted in the determination that 11 States’ taxes are
permissible and require no further review. '

In addition, HCFA has published in the October 8, 1997 Federal Register a correcting

amendment to the provider tax regulation regarding its interpretation of the uniformity test. It

lowers the threshold for allowable tax programs based on regional variations, enacted and in

effect prior to November 24, 1992. The correction is to conform the regulation to HCFA and
“Congress’s intent t_e recognize such taxes as generally redistributive.

CONCERNS AND QUESTIONS ABOUT CERTAIN STATES’ TAXES

Today, HCFA will also send letters to some States discussing their particular provider taxes —
specifically, notifying them that some of their tax programs are permissible, may be out of
compliance with current law, and/or require additional information to be assessed.

HCFA has identified several health care-related tax programs that appear to be inconsistent with
the statutory provisions. These provider taxes may fail to be broad based; uniform; and/or
contain a hold harmless provision. There is sufficient concern about these States’ programs to
justify an audit if additional information is not offered. However, these letters are intended as a
starting point for discussions. In no instance will HCFA disallow payments without discussions

- with the affected State and a ﬁnan01al aud1t

In addition, HCFA has asked some States for more information on their tax programs. It has
identified a series of tax programs that appear to fail either the broad based or uniform test but
-could possibly qualify for a waiver. HCFA is notifying these States that they should provide
" additional information needed for waiver requests. Similarly, HCFA has asked States with .
certain licensing and user fees to provide additional in order to determine their permissibility.

Thirty-six States will receive letters. Ten of these States will be notified that their some of their

.. questionable taxes are permitted through the policy clarifications described above. Eleven States

will be informed that they may have impermissible taxes; two of these States also will be notified
that some of their taxes are permissible. Another 17 States will be asked to supply add1t10nal
information needed to evaluate their provider taxes. :

HCFA will immediately contact each State to schedule a meeting at the earliest possible point to
exchange information and discuss all issues relating to their taxes. HCFA’s goal is to establish
whether the taxes in question are impermissible and, if so, end their use. We encourage States to
fully engage in discussions with HCFA to facilitate equitable and expeditious resolutions.



