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(~angel and Congressional Delegation must be involved in the deal and 
,. the announcement of it 

" 

The Governor's office should not be lead 

2. The veto message and some other public statements have been harsh. 

Whatever NY was doing was done to help poor people 

The wording of the announcement should make it clear that NY 
was not devious or illegal, and t t all of this is for a good cause. 
There should be a "regret" -apology- for indications to the contrary 

3. Don't hurt NY's program. This is money for hospitals that serve the poor. 

Forgive any past amounts RCF A may think are owed; work for future 
changes if necessary. 

Federal budget baselines were not counting on this money (that we 
know of) 
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Sequence of Events. 

Letter About Possible Impermissible Tax 

Meeting / Additiomil 
Information 

Negotiation 
Court 

~ Meeting / Additional 
Results Inrormation 

Negotiation 

Court 


Disallowance 
Meeting / Additional 

Information 
Negotiation 


Dept. Appeals Board 

Court 




NEW YORK LINE-ITEM VETO 


Q: 	 POLITICIANS IN NEW YORK ARE SAYING·THAT YOU HAVE AGREED TO 
WORK OUT THE PROVIDER TAX ISSUE. HAS THE ADMINISTRATION 
AGREED TO A COMPROMISE TO HELP THE STATE OF NEW YORK? 

A: 	 I have not changed my position on the line-item veto of the New York 
provider tax provision. Some provider taxes have been used in the past to 
drive up the costs of Medicaid. Many of them are clearly impermissible 
under law. Others, such as New York's regional tax, might be allowable. 
During the budget negotiations, we offered a legislative proposal that would 
have clarified its permissibility. Congressional negotiators rejected this 
solution so that there was no other choice but to veto the provision. 

I have directed the Department of Health and Human Services, OMB and my 
staff to look into administrative clarifications of provider tax provisions. 
They expect to get back to .the state of New York and other states with 
similar provider tax is'sues within the next two weeks. 



· 
. 


Q: What is your response to Moynihan's new bill which would override the President's 
line-item veto? 

A: We strongly stand behind our decision to use the line item veto authority to eliminate the 
provision that statutorily legalized all currently utilized provider taxes in New York. We 
consistently made our position clear on this issue during the budget negotiations. We 
have indicated our desire to have the Department of Health and Human Services discuss 
options and to determine if HCFA could clarify administratively that New York's 
regional tax is permissible. The Department is setting up a process to begin discussions 
with New York. 

Q: . How do you respond to Senator Moynihan's suggestion that the Administration 
never indicated any problems with this provider tax until the line-item veto? ' 

That is simply untrue. We communicated both orally and in writing our opposition to 
statutorily legalizing all of these provider taxes. On July 2; Office of Management and 
Budget Director Frank Raines wrote a letter that was circulated to every Conferee in 
which he specifically stated that, "the Senate bill would deem provider taxes as approved 
for one State. We have serious concerns about these provisions and would like to work 
with the Conferees to address the underlying problems." We also had numerous 
discussions with staff on the Finance committee and initially with Senator Moynihan's 
staff outlining our major concerns. We also offered alternative proposals but were 
informed by staff that they were not acceptable. 



THE WHITE HOUSE 

WASHINGTON 

September 22, 1997 

. . . 

MEMORANDUM TO THE PRESIDENT 
'! " 

FROM: Jack Lew, Josh Gotbaum, Chris Jennings 

. SUBJECT: . New York Medicaid 'Provider Tax, Is~~e 

"" 

In response ro schemes'in many state~'to tax health care providers and then rebate funds t9 obtain 

additional Federal Medicaid matching,. Congress in 1992 passed a limitation on the eligibility for 

matching of certain state,provider taxes, One of the vetoed items in the Balanced Budget Act was a 

provision that would have legislatively:exempt~dseveral New Y<?rk taxes on health care p~oviders . 

from the 1992 law. In BBA negotiations, the Administration offered an alternative to target the 

particular taxes (Le., those on regional providers) that should have been exe~pted, but these were 

rejected.. 


At the time of the cancellation, the Administration said that.it would seek to use 'its existing regulatory 
authority to allow matching of the regional provider taxes. In a letter to Governor Pataki on September 
10, you promised that Frank Raines would call and 'work with ~e st/ite to resolve these issues. Since 
then, HHS, OMS" Justice and the write House reviewed the situation, not just for NewYork.butfor 
all ~tates.Within the two weeks; we expect that HHS, will be able make anannouncement along the 
following lines: 

.~ .' 
A regulatory notice that would:modify the test fot regional provid~r taxes. (This would 
allow NY state to get matching funds for these taxes, which account for ~lmos'ttwo-thirds of . 
its 1993 toJ997 claims); '.. \' 

. . ~~. .. \ . .,\ . '. . 
Other liwited c~anges in the, current HHS tests that would make eligible other state provider 

". 
>',
taxes' and " ; .. i' ' 


' 

Dis~ppr0vaJ~f w~iver 'requests on o~hettaxesfrq~ various states (i~cluding ~o~e NY' ' 
taxes). Thfs~ 'in tuIn, would begin a procds under :whi¢h HHS audits and then possibly 

. negotiat~s with statesto decide,66th (a) that states' ~ll cease levying itlappropriate provider 
J ; taxes, arid (b)hoW'muchofth~arr~ai-ages (mat~hi12gfunds. al~eady pai~rori:iliose taxes) the '. 

state must repay.. . " . ",,,' ><':"': 
j '. I • 

We ~re"Je~elQPii1g a 'pian,Jor ~o~ncem~ntoith~se~Changes.. Withih~ew Ybfk_there is;';';. 
,,intense interest notonly from., !,atak~, but also from .the Ne.w York:,4eleg'atio~ (MoynihanJUld 

( . 


Rangel in particular), D~nnis Riveni'ari.~the unions and the, hpspital a:ss9ciatiori~'forbth@~\. ' 

states~ the news will be mixed, sinc~.r~~y.st~te taxes (ip.cluding s9me NY ;,\~xes);will continue,' 

to be ineligible and those states will,ha~eAan obligation to repay the~. Regrut4tr~s ,ofw~ether '. 

these actions are announced join~lyor sepai'atelY"a carefu}·rqll-out strategy is'irh5'rder before . 


0••, '),any public, aimounc~ment \, '.7 . ", .; ," 

_ f, t " \ 
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NEWYO~ LIN,E-ITEM VETO 

., 
", 

Q: ' 	.' POLITICIANS IN NEW YORK ARE SAYING THAT YOU HAVE AGREED TO' 
'WORK OUT THE PROVIDER TAX ISSUE ..HAS THE ADMINISTRATION 
AGREED TO. A COMPROMISE TO HELP THE STATE OF NEW YORK? 

'. , 
, '.~, 

~ :!~\ .\ .'.' .. ' r , " " ' 

A: 	 "I have not chimged my position on the line-item veto oftheNew York provider tax 
~pr~)Vision.· Some provider taxes have b¢enused in the pasdo drive~p the costs of 

MediciUd. Many of them are clearly impermissible under law. Others, such liS New" 
.' : 	York? sregional ~,'might .Qe ~lo~able.·· purigg the budget negotiations, 'Ye o(fered a 

legislative proposal tha(wo'uld have cl~ified its permissibility. ,Congressional 
negotiators rejected this solution,so th~t$er~ was no other:choic~ but to veto the 

. ",' . provision. . . , ,.' ' :'; '. ...,.,' ':" \ '. . 
\' 

Ih:ave directed the 'Departmen~of Hehltli~and Human Services, OMS' and my· staff to look into . 
, administrative clarificatidn~ of provider i~provisions. They expect to get back to the state of 
. New York and other states :W:ith similar provider tax issues withip the next two weeks. . 
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BACKGROUND FOR THE NEW YORK DELEGATION MEETING 
Tuesday, September 30, 1997, 9am, House Members' Dining Room 

MEDICAID PROVIDER TAXES 
Runaway Medicaid cost growth in the late 1980s / early 1990s was in part due to states' use of 

health care provider taxes. States would use these taxes to "borrow" money from provider, use 

that inoney as their state contribution to Medicaid, and return it to the providers through higher 

Medicaid payments. Both states and hospitals benefited from this arrangement. 


HISTORY OF FEDERAL ACTIONS 
A 1991 	law restricted this practice by imposing 3 criteria on a Medicaid provider tax. It must be: 
(1) "broad based" (ie., tax all providers); (2) uniform (applied to all providers uniformly); and (3) 

. not in a "hold harmless" arrangement (where the State agrees to repay the provider tax in full). 

Final regs were published in August 1993. A letter was sent to a set of states (including NY) in 
December 1994 outlining concerns about certain of their taxes and requesting additional 
information. Since that time, little action has occurred. 

NEW YORK AND THE CURRENT PLAN 
The Balanced Budget Act exempted all ofNew York's questionable provider taxes from 
potential Medicaid disallowances. The President vetoed this provision on the grounds that it was 
overly broad and affected only one state. However, as we indicated at the time, possible 
administrative and regulatory remedies to some of their concerns would be reviewed. 

As a result of this review, there will be three actions affecting New York (amounts shown are the 
size of the possible disallowance for 1993 to 1997 -- PRELIMINARY NOT PUBLIC): 

• 	 Taxes approved ($1.028 billion): Allowed through a cprrecting amendment to regs. 

• 	 Taxes not approved ($545 million): Taxes that violate the broad-based and uniformity 

rules will be disallowed and subject to audit, possible negotiation and settlement; 


• 	 Taxes requiring further information ($2 million). 

OTHER STATES' DISALLOWANCES AND GENERAL ROLL-OUT 
Because provider taxes affect many more states than NY, we have decided that we will not 
decide on NY's issues separately. About 15 states (including Missouri and Florida) will also 
have taxes disapproved, another 10 or so will learn that their taxes are permissible. The plan is: 

• 	 Finalize the letters, q.S. and as, and fact sheets the week of September 29 

• 	 Send letters to all states on the morning of October 10 (tentative) 

• 	 Meet with NY state people in the afternoon of October 10 (tentative) 

HHS will conduct a large roll-out strategy, including meetings with the NGA, Governors' 

representatives' offices, Congressional staff, and other affected parties. 




Record Type: Record 

To: Erskine B. Bowles/WHO/EOP 

cc: See the distribution list at the 'bottom of this message 

Subject: NY provider Tax Update 


We held a conference call with HCFA today in an attempt to get closure on all our outstanding 
provider tax policy decisions. Although Nancy Ann is doing all she can to move the Department to 
forward the information we need to finalize White House/OMB clearance on these policies, she 
reported that HCFA will be unable. to produce the materials we need to start this process until later 
tonight or tomorrow. 

As long aswe get the information by noon or so tomorrow, we should be able to expedite final 
.White House review and clearance. If we do not get it, we may ask you to call to shake the 
information loose. 

OMB, NEC, Intergovernmental Affairs and I are planning to request a Monday briefing for you on 
the status of our final decisions on the provider tax issue. As you know, since so many states use 
these financing mechanisms, there is a great deal of interest amongst the Governors about what 
decisions will be made. There is little doubt that some states will be hit less as a result of our 
expected clarifications on Administration .positions on various provider taxes. However, as you well 
know, few states will acknowledge any positive decisions to any significant degree, particularly if 
there remains outstanding Federal claims on inappropriate uses of provider taxes. This means that 
a politically sensitive, communications-savy roll-out will be essential -- thus the necessity for a 
meeting with you. 

As it now stands, (and of course this will not be made pubic until next week) New York is likely to 
be waived of about two-thirds of its liability. However, since there will remain at least $500 million 
of provider tax liability, New York being New York probably will not jump up and down with joy. 

Tomorrow, Gene, HHS' Assistant Secretary of Legislation (Rich Tarplin), and I will attend New 

York's Congressional Delegation morning meeting to go over th'e status of our provider tax review 

process. Charlie Rangel seemed very appreciative when I told him we were coming. We will give 

you a report on the discussion after we return. 


cj 
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Disallowances 

Attached is a list of disallowances in 1994, 1995 and 1996 organized by state, reason for 
disallowance and dollar amount 



HCFA-DIVISION OF FINANCIAL MGT. 


FILE DATE 

CA94-001 03/07/94 
CA94-002 03/11/94 
CT94-001 08/03/94 
DC94-001 04/28/94 
GA94-001 01/10/94 
LA93-001 02/04/94 
M093-001 03/04/94 
MT94-001 11/22/93 
NJ93 002 11/09/93 
NJ94-001 03/30/94 
NY93-013 10/27/93 
NY93-014 10/27/93 
NY93-015 10/27/93 
NY93-017 11/10/93 
NY93 016 02/24/94 
NY93-018 03/03/94 
NY93-019 03/04/94 
NY93-020 03/04/94 
NY94-003 05/20/94 
NY94-004 05/25/94 
NY94 005 05/25/94 
NY94-007 08/26/94 
NY94-008 09/23/94 
NY94-009 09/23/94 
PA93-001 10/28/93 
PA94-001 09/07/94 
PA94-002 08/18/94 
UT94-001 12/20/93 

# OF CASES 28 

ED DAVIES 10/11/90 

AMOUNT 

$7,592,786 
$83,897 

$25,039,504 
$510,578 

$3,416,193 
$13,605,926 
$1,173,525 

$6,854 
$399,480 
$591,690 
$309,460 
$899,104 

$73,134 
$22,040,060 
$14,227,618 

$351,577 
$938,261 
$162,507 
$354,812 
$933,857 
$121,195 
$282,598 

$1,143,194 
$184,742 

$99,719,160 
$2,062,500 

$43,553,633 
$20,166 

$239,798,011 

MEDICAID DISALLOWANCES FISCAL YEAR 1994 

ISSUE 

THIRD PARTY LIABILITY (TPL) SETTLEMENTS 
PROVIDER OVERPAYMENTS (O/P) 
EXCESSIVE TAX REVENUE 
DOCUMENTATION 
TIMELY CLAIMS FILING 
NURSING FACILITY (NF) REIMB.-SPECTRUM REVIEW 
REIMB. UNDER STATE PLAN;O/P 
LESS THAN EFFECTIVE (LTE) DRUGS 
SKILLED PROFESSIONAL MEDICAL PERSONNEL (SPMP)-MEDICAL SO 
O/P 
MMIS INDIRECT COSTS 
MMIS WELFARE MGT. SYSTEM(WMS)/NYC 
NONAPPROVED ADP SYS.-CLIENT NOTIFICATION SYSTEM(CNS) 
INELIGIBLE RECIPIENTS 
ICF/MR DECERTIFICATION 
MMIS INDIRECT COSTS 
MMIS Welfare Management System (WMS)/NYC 
NONAPPROVED ADP SYS.-CNS 
MMIS INDIRECT COSTS 
MMIS WMS/NYC 
NONAPPROVED ADP SYS.-CNS 
MMIS INDIRECT COSTS 
MMIS WMS/NYC 
NONAPPROVED ADP SYS.-CNS 
STATE PLAN EFFECTIVE DATE-PUBLIC NOTICE 
CONTRACTiPRIOR APPROVAL 
EXCEEDED DSH PAYM.LIM. 
MMIS DIRECT COST 



HCFA-DIVISION OF FINANCIAL MGT. 


FILE DATE 

AZ95-005 09/25/95 
CA94-003 11/18/94 
CA95-001 03/01/95 
CA95-003 05/09/95 
CA95-004 07/11/95 
CA95-006 09/21/95 
CT95-001 08/31/95 
DC95-001 01/25/95 
GA95-001 10/06/94 
KY95-001 01/11/95 
M094-001 11/08/94 
NJ94-002 03/21/95 
NJ95-002 03/21/95 
NY94 006 10/25/94 
NY94-010 11/15/94 
NY94-011 12/07/94 
NY94 012 12/07/94 
NY94-014 02/23/95 
NY94-015 02/24/95 
NY95 002 06/15/95 
NY95-003 06/15/95 
NY94 002 07/03/95 
NY95 005 08/02/95 
NY95-006 08/02/95 
NY95-001 08/08/95 
NY95 007 08/25/95 
OH94-001 11/08/94 
PA94-004 12/28/94 

ED DAVIES 10/11/90 

AMOUNT 

$116,071,308 
$178,568 

$315,233,627 
$63,509,734 

$134,761,217 
$706,850 

$2,432,611 
$907,552 
$109,583 

$4,528,066 
$3,526,227 
$1,004,872 

$464,631 
$20,687,621 

$322,915 
$846,258 
$163,096 
$275,426 

$1,295,515 
$290,973 
$750,363 

$8,629,646 
$265,633 

$1,471,347 
$6,854,498 
$1,261,556 

$154,579 
$6,757,991 

MEDICAID DISALLOWANCES FISCAL YEAR 1995 

ISSUE 

UNDOCUMENTED ALIENSiEMERGENCY SVCS@WRONG RATE 
MMIS PROVIDER RELATIONS 
MEDI-CAL ADMINISTRATIVE CLAIMING(MAC) 
MAC CLAIMS 
PRENATAL SERVICES FOR UNDOCUMENTED ALIENS 
MMIS-PROV.REL.GROUP 
STATE PLAN EFFECTIVE DATE-DSH 
REIMBURSEMENTiICF/MRS 
MMIS COSTS 
EXCESSIVE TAX REVENUE 
TIMELY CLAIMS FILINGiREIMB.SETTLEMENT 

,IMD TRANSFERRED TO ACUTE CARE 21-64 
O/P 
IMD FOLLOWUP AUDIT 
MMIS INDIRECT COST 
MMIS-WMS/NYC 
NONAPPROVED ADP-CNS 
MMIS INDIRECT COST 
MMIS-WMS/NYC 
MMIS INDIRECT COST 
MMIS-WMS/NYC 
IMDiACUTE CARE 21-64 
MMIS INDIRECT COST 
MMIS-WMS/NYC 
INTEREST COSTiOMH 
IMDiQMBS 
ESRD DUPL.PAYM. 
DRUG UPPER LIMIT 



HCFA-DIVISION OF FINANCIAL MGT. 

SC95-001 08/23/95 $14,216,000 DSHiST.PLAN 
TN95-001 09/29/95 $4,323,358 MMIS-ACCENTiEXC.90%LIMIT 
WA95-001 06/09/95 $75,395 TPL SETTLEMENTS 
WV94-001 11/22/94 $1,381,638 REIM.-CAPITAL COSTS 

$713,458,654 

# OF CASES 32 

ED DAVIES 10/11/90 




HCFA-DIVISION OF FINANCIAL MGT. 


FILE 

AZ96-002 
AZ96-003 
AZ96-005 
CA95-008 
CA95-009 
CA96-001 
CA96-004 
CA96-006 
LA95-001 
M096-001 
NJ96 001 
NJ96-002 
NJ96-003 
NJ96-004 
NY95-004 
NY95-009 
NY95-010 
NY95-011 
NY96-002 
NY96-003 
NY96-009 
NY96 007 
NY96-008 
OH95-001 
OK95 001 

# OF CASES 

DATE 

04/05/96 
04/09/96 
07/08/96 
10/10/95 
11/03/95 
01/18/96 
04/03/96 
07/15/96 
01/29/96 
02/23/96 
04/15/96 
05/15/96 
07/12/96 
07/12/96 
02/28/96 
10/10/95 
11/28/95 
11/28/95 
03/11/96 
03/11/96 
05/16/96 
05/21/96 
05/21/96 
10/16/95 
10/26/95 

25 

MEDICAID DISALLOWANCES FISCAL YEAR 1996 

AMOUNT ISSUE AS OF AUGUST 20, 1996 

$13,065,209 ILLEGAL ALIENS 

$6,005,318 ILLEGAL ALIENS 

$5,818,016 ILLEGAL ALIENS 


$17,391,107 MAC CLAIMS 

$76,464,541 MAC CLAIMS 


$414,229,624 MAC CLAIMS 
$17,127,134 MAC CLAIMS 

$121,125 MAC CLAIMS 
$407,483 INTEREST EARNED 
$257,126 O/P 

$5,788,451 EXCEEDED DSH ALLOTMENT-FY 93 
$12,048,936 EXC.DSH ALLOT-FY 95 , 
$18,969,854 ST.PL.EFF.DATE:DSH ALLOT. 
$52,693,012 ST.PL.EFF.DATE:DSH ALLOT. 

$998,589 MMIS POSTAGE+PRINTING COST 
$291,981 IMD-ACUTE CARE TRANSF.22-64 
$251,068 MMIS INDIRECT COST 
$713,625 WMS/NYC 
$200,370MMIS INDIRECT COST 

$1,260,298 WMS/NYC 
$3,958,168 VIOLATION STATE LAW 

$347,415 MMIS INDIRECT COST 
$812,486 WMS/NYC 
$494,113 TIMELY CLAIMS-LTE 

$7,165,817 REIM;ST.PL.iUPPER LIM. 

$656,880,866 

ED DAVIES 10/11/90 




Christopher C. Jennings 
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Record Type: Record 

To: Erskine B. Bowles/WHO/EOP 

cc: See the distribution list at the bottom of this message 
Subject: NY Provider Tax Update 

We held a conference call with HCFA today in an attempt to get closure on all our outstanding 
provider tax policy decisions. . Although Nancy Ann is doing all she can to move the Department to 
forward the information we need to finalize White House/OMS clearance on these policies, she 
reported that HCFA will be unable to produce the materials we need to start this process until later 
tonight or tomorrow. 

As long as we get the information by noon or so tomorrow, we should be able to expedite final 
White House review and clearance. If we do not get it, we may ask you to call to shake the 
information loose. 

OMS, NEC, Intergovernmental Affairs and I are planning to request a Monday briefing for you on 
the status of our final decisions on the provider tax issue. As you know, since so many states use 
these financing mechanisms, there is a great deal of interest amongst the Governors about what 
decisions will be made. There is little doubt that some states will be hit less as a result of our 
expected clarifications on Administration .positions on various provider taxes. However, as you well 
know, few states will acknowledge any positive decisions to any significant degree, particularly if 
there remains outstanding Federal claims on inappropriate uses of provider taxes. This means that 
a politically sensitive, communications-savy roll-out will be essential -- thus the necessity for a 
meeting with you. 

As it now stands, (and of course this will not be made pubic until next week) New York is likely to 
be waived of about two-thirds of its liability. However, since there will remain at least $500 million 
of provider tax liability, New York being New York probably will not jump up and down with joy. 

Tomorrow, Gene, HHS' Assistant Secretary of Legislation (Rich Tarplin), and I will attend New 
York's Congressional Delegation morning meeting to go over the status of our-provider tax review 
process. Charlie Rangel seemed very appreciative when I told him we were coming. We will give 
you a report on the discussion after we return. 

cj 



NEW YORK LINE-ITEM VETO 

Q: POLITICIANS IN NEW YORK ARE SAYING THAT YOU HAVE AGREED TO 
WORK OUT THE PROVIDER TAX ISSUE. HAS THE ADMINISTRATION 
AGREED TO A COMPROMISE TO HELP THE STATE OF NEW YORK? 

~, 

A: 

.• 

I have not changed my position on the line-item veto of the New York provider. tax 
provision. Some provider taxes have been used in the past to drive up the costs of 
Medicaid. Many of them are clearly impermissible under law. Others, such as New, 
York's regional tax,might be allowable. During the budget negotiations, we offered.a 
legislative proposal that would have clarified its permissibility. Congressional 
negotiators rejected this solution so that there was no other choice but to veto the 
prOViSIOn. 

. 

. .', . . 

I have directed the Department ofHealth and Human Services, OMB and my 'staff to look into 
administrative clarifications ofprovider tax provisions. They expect to get back to the state of 
New York and other states with similar provider tax issues within the next two weeks:' 
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THE WHITE HOUSE 

WASH I NGTON 

September 22, 1997 

MEMORANDUM TO THE PRESIDENT 

FROM: Jack 'Lew, Josh Gotbaum, Chris Jennings 

SUBJECT: New York ,Medicaid Provider Tax Issue 

In response to schemes in many states to tax health care providers and then rebate funds to obtain 
additional Federal Medicaid matching, Congress in 1992 passed a limitation on the eligibility for 
matching ofcertain state provider taxes. One of the vetoed items in the Balanced Budget Act was a 

. provision that would have legislatively exempted several New York taxes on health care providers 

from the 1992 law. In BBA negotiations, the Administration offered an alternative to target the 

particular taxes (i.e., those on regional providers) that should have been exempted, but these were 

rejected. ' 


At the time of the cancellation, the Administration said that it would seek to use its existing regulatory 
authoritY to allow matching of the regional provider taxes. In a letter to Gqvernor Pataki on September 
10, you promised that Frank Raines would call and work with the state to resolve these issues. Since . 

, then, HHS, OMB, Justice and the White House reviewed the situation, not just for New York but for 

all states. Within the two weeks, we expect that HHS will be able make an ann.ouncement along the 

following lines: ' 


A regulatory notice that would modify the test for regional provider taxes. (This would 
allow NY state to get matching funds for these taxes, which account for almost two-thirds of 
its 1993 to:1997 claims); , '. - , 

Other limited changes in the current HHS tests that would make eligible other state provider 
taxes; and ' 

Disapproyal of waiver requests on other taxes from various states (including some NY 
taxes). This, 'in turn, would begin a process under which HHS audits and then possibly 
negotiates with states to decide both (a) ,that states Will cease levying inappropriateprqvider 

:', .:tax,es, 3'n:d (b) how llluchofthe3rre~ges (mat~lii!lgfunds a1readypai~ronthose taxes) the ' 

i;!;~~:: repay.. ,! ') ". :"i\\';'~" '\' {'c', t."; '~~-" . 
.y"e' are:Beveh?pJIlg a plan,Jor atme~cement:-of~~~~~c~~ge~;'; Withih(l'3~~ rotk,.~e~~ is,!! ',,~ 'r<' ',', 
mtense, mterest not,:only' from Patiiki" but also [rom"the N~w Y orlc"delegatloll (Moyrulian,~d '. "~'I'! \ 
Rangel in particular), D~nnis 'ruvera"and the Wiions' and tlie hospit3I aSsociations. r>ForbtA~t, ~ c ' 

• ' ' ~".~.. , .'~'1'~"~ 

, states~ the news will be m~~ed, since,many state taxes (inchidlng sqme NY,taxes) 'vJillcontinue J . 
to be ineligible and those states will,have/an obligation to repay them. Reg~41liss ofwh,ether" " 

. 'these aCtions are a;nnouncedjointly:or sepatately; a careful r()ll-out strategy is'irl:~6rderb~fore:" 
any public announcement.' i 

..;. 
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New YorkMed.icaid Provider Tax Issue 

, 5n--l-' ~1 .' -t~w 
In resp'onse to s~s.in.tI1aJl¥ states ~ health care p'rovider; am:l=i!l@A"""~8-ft!!t(f; 


additional Federal Medicaid matching, (i~,.! 1992 ~sed a limitation on the 

certain state provider taxes. One of the vetoed items in the Balanced Budget Act wasaptovision 

that would have legislatively exempted several New York taxes on health care providers from the 

1992 law. In BBA negotiations. the Administration offered severa! altemativ.es to target those{, 

particular taxes that s:a~a..ve be~ xempted, but thesewere r~l1~ffed", ' ).
: . 

~~. 	 ~.. . 

.' 	. fth 1'1· th ·dm· , • " Id' . '~~e(. ""'gu!'4Jt~~. IAt the tIme 0 e cance anon, e A IDl. on sal . wou seoltS ex . re atory ~ 
authority t6 allow matching ofsome of the NY tax, ..e., those on regional providerS). a 
letter to Governor Pataki on September 10, you promised that r and work 

, with the state to resolve these issues. 

Since then.HHS, OMB, Justice and the White House revi~ed the situation, not just for Nev.r 
York but for all states. Within the next two weeks, HHS Wpes to announce: 

'.' . 

A regulatory notice that would modifY the test for regional provider taxes. (This would aliow 
.NY state to get matChing funds for these taxes, which account for more almost twcrthirds of 
its tt>tal claim:) 

~ . r Other changes in the current HHS tests that would make eiigible other state provldertaxesl 
.. ' . ~ 

• 	 Disapproval of waiver requeSts on other taxes from various states (incIucliD.g some~ iai6s). 
This, in tum, would begin a process under which HHS audits and then negotiates with states 
to decide both (a) that states will cease levying inappropriate provider taxes, arid (b) how 
much of the arrearages (matching fimds already paid on those taxes) the state musirepay. 

. ~I~ ~ h.e.~~/v-R- Y . ' . .... , '. 
We are also .devel~a ~laD. for announcement.ofthe~e c~anges~ both to ~ and 0~E:f stat~s. 
The news villI be ~.o6iBce many state taxes (Including some NY taxes) tvlII contil111e to be 
ineligible and those states will have an obligation to repay them. ~.ithin New York, there is 

fri.0:0 the NewYor~ .~~.fgation (Mo~'and 
Rangel m partlcular) and others such as Denrus Rivera and the um nSFd the hOSPItal . . •. 

A careful roll-out strategy is in order. . . . . ,.• ' .. 
. 	 j. . •. , 

~,s~~i ~ ~ i ,t, 
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REMARKS BY THE PRESIDENT 
ON THE LINE ITEM VETO ' 

The Oval Office 

12:30 P.M. EDT 

THE PRESIDENT: Last week we took historic action to put 
America's economic house in order when I signed into law the first 
balanced budget in a generation', one that honors our values, invests 
in our people, prepares our nation for the 21 st century. 

It includes the largest increase in college aid since 



the G.!. Bill, largest increase in children's health since the 

creation of Medicaid over 30 years ago, tax cuts that are the 

equivalent of a $1,000 raise in take-home pay for the average family· 

with two children -- and much more that is good for Americ·a. . 


The new balanced budget law also offers the first 
opportunity to use a powerful new tool to protect taxpayers -7 the - . 
line item veto; a tool designed to fight against waste and 
unjustifiable expenditures, to ensure government works ·for the public 
interests, not the private interests. 

In the past, good legislation could be cluttered up with 
unjustifiable or wasteful spending Qr tax provisions, leaving the 
President no choice but to sign or veto the overall legislation. 
With the line item veto, the President can sign an overall bill into 
law that cancelled a particular spending project or a particular tax 
break that benefits only a handful of individuals or companies .. 

Forty-three governors throughout our nation already have 
the line item veto power. Last year I signed the federal line item 
veto into law. Last month the United States Supreme Court, on 
procedural grounds~ rejected a challenge to this authority. Today,· 
for the first time in the history of our country, the President will 
use the line item veto to protect taxpayers and to ensure that 
national interests prevail over narrpw interests. 

In reaching agreement with Congress on how to balance 
the budget, we worked very hard to be fair to all Americans and to 
avoid wasting our ,citizens' tax dollars. For the same reason, I've 
asked the members of my administration to work carefuily over the 
final legislation to identify any specific spending or tax provisions 
that I.should consider cancelling. Here's what I told the budget 
team. 

First, any provision I cancel must be one that was not 
included -- and· let me emphasize -- not included -- as a part of the 
balanced budget agreement process with Congress. Ou'r agreement was 
entered into in good faith, and I will keep it. Second, any 
provision I cancel must be one that benefits just a few individuals; 
corporations or states at the .expense of the general interest. 
Finally, any provision I cancel must be one that is inconsistent with 
good public policy. just because something benefits a small number 
of people doesn't necessarily mean that it hurts the public interest 
or the American people at large. 

After careful scrutiny and numerous meetings with my 
staff and Cabinet members, we have found three provisions that meet 
those criteria. In a few moments I will use the power of the line. 
item veto to cancel a provision that would allow financial service 
companies to shelter income in foreign tax havens to av~id all U.S. 
taxation. ' 



, I will also cancel a pr.ovision that singles out New York 
by allowing it to tap into the federal Treasury to re,duce its state , 
expenditures through the use of health provider tax to match federal 
Medicaid dollars that are impermissible in every other state in the 
country and actually in existence now in several other states, l\Jo 
other state in the nation would be given this provision, and it is 
unfair to the rest of our nation's taxpayers to ask them to subsidize 
it. 

Finally, I will cancel a provision that, though , 
well-intended, is poorly designed.' This provision would have allowed 
a very limited number of agribusinesses to avoid paying capital gains 
taxes possibly forever on the sales of certain assets to farmers' . 
cooperatives. And it could have benefited not only traditional farm 
co-ops, but giant organizations which do not need and should not 
trigger the law's benefits. 

Because I strongly support family farmers, farm' 
cooperatives, and the acquisition of production facilities by co-ops, 
this was a very difficult deciSion for me. And I intend to work with 
Congressman Stenholm and Hulshof and Senators Daschle, Dorgan, and 
Conrad and other interested members of the Congress to redesign this 
effort so that it is better targeted and not susceptible t~ abuse. 

The actions I take today will save the Arnerican people 
hundreds of millions of dollars over the next 10 years, and sel1d a 
signal that the Washington rules have changed for good -- and for the 
good of the American people. From now on, Presidents will be able to 
say no to wasteful spending or tax loopholes, even as they say yes to 
vital legislation. Special interests will not be able to play the . 
old game of slipping a provision into a massive bill in the hope that 
no one will notice. 

, For the first time, the President is exercising the . 
power to prevent that from happening. The first balanced budget. in a I,'. 

generation is now also the first budget in American history to be. 
strengthened by the line item veto. And that.will strengthen our 
country. 

And now I want to go and sign these provisions. 

(The President signs the provisions.) 

Q Mr. President, is, that the only pork you can find 
in tha~ budget? 

THE PRESIDENT: I think that my staff is going to brief 
you about it, but let me say that they have -- the relevant Cabinet' 
and staff members have gone over this quite extensively. Keep in 
mind, the primary use of the line item veto overwhelmingly was meant 
to be in the appropriations process, which is not even started yet. 
I don't have the first appropriations bill.' '. 

There are only a few spending items in this 'balanced 



budget that are part of the so-called entitlements process, so that, 
for example, you'had the New York Medicaid provision there on 
provider taxes. With regard to the taxes~there were 79 'items 
certified to me, but that was only because of their size -- that is, 
the number of people affected by it. Of those 79,39 or more were 
actually recommendations by the Treasury Department to fix flaws in 
the present laws or to ease the transitions in the tax laws. And 
another dozen or more were put in by Congress by agreement with the 
Treasury Department to fix. procedural problems in the law. Then 
there we're a number of others that I agreed were good policy. 

So these are the ones that I think -- and then there 
were several othe.rs that I might have line-item-vetoed, but they 
were plainly part of the understandings reached with Congress as a 
part of the budget process. So these seemed to me to be the ones, 
after being bri!=lfed by my staff, that both involved significant 
amounts of money and met the three criteria that I mentioned. And I 
believe it was the appropriate thing to' db. ' 

Q May I ask another way, sir, the last question 
another way? Were these the most glaring examples of why you were 
given this power and, therefore, they might hold up better in a court 
challenge? 

THE PRESIDENT: Well, I wouldn't say that. I expect the 
most glaring examples to come up in th'e appropriations process, at 
least if the past is any prolqgue. Now, it may be that the use of 
the line item veto here will mean that it won't have to be used as 
much in the appropriations process, and that would please me greatly. 
But I think it's important that the American people understand that 
when the line item veto was given to the President, the primary 
assumption was that it would take out special projects that were 
typically funded in big bills, and those are those big appropriations 
bills, none of which have come to me yet. ' 

But I do believe that this should withstand court 
challenge because the process by which the matters were reviewed at 
least was a very careful, exhaustive process, and I received input 
from people all over the country that had interests in it -- through 
of my Cabinet and staff members. But we worked very hard on this. 

And -- well, since I told you, after my press conference 
on Thursday that I would be meeting with my staff and I had meetings 
and conversations each day since then before finally making these 
decisions. 

Claire. 

Q Mr. President, it sounds as though, given the 
deliberations among your staff and the talk about the court challenge, 
and the difficulty finding items in this particular tax and spending 
legislation, that you decided to act now largely for symbolic reasons 
instead of -­



THE PRESIDENT: ,No, I wouldn't say that. I think these 
three things are appropriate. ,But I just want to point out that I 
think that when the Congress certified, for example, 79 tax items to 
me, people said, well, maybe 'you ought to veto 76 of them. And I 
think it's important to recognize that there really never were 79 
candidates for a line item veto there. The Congress is required -­
the Joint Tax Committee is required by law to certify to the 
President all the tax items that benefit fewer than 100 people, and 
there were -- the vast majority of those were either put in by the ' 
Treasury Department or by the congressional committees with the 
support of the Treasury Department to actually clean up procedural 
problems in the law. So that the numbers were smaller .. 

Then there were, a number of things that, as I said, I 
might well have line-item-vetoed, but they were part of the overall 
budget process and that did a lot of good for the Ameri<;:~m people, 
and I have to honor the agreements that were made and the process of 
it. 

S~ these things I hope will be both real and' symboli~ in 
the sense that I'm hopeful that this will work out pretty much the 
way it did when I was governor. That is, when you know the President 
is prepared to. use the line item veto, that tends to operate as a 
deterrent against the mo.st egregious kinds of projects that would 
otherwise not be funded . So it would suit me if, after a while, the. 
use o.f the veto became quite rare because there was a disciplined 
agreement no.t to have projects that ought no.t be, funded in the first 
place., 

Q ,Sir, can you tell me where in theCo.nstitutio.n the 
President is given this kind of po.wer that ,hasn't ,been exerted until 

now? .' , 


THE PRESIDENT: Well, the .po.wer is giv:en by legislatio.n. 
The real questio.n is, does the Constitution permit or forbid the 
Congress to. give the President this kind of po.wer.1 believe that 
since -- if you look at the fact that 43 states have this pow'er for 
the go.verno.r, and ,it has been upheld in state after state after' 
state,'the pro.visio.ns o.f mo.st state Co.nstitutions are similar to. the 
pro.visio.ns o.f the federal Constitutio.n in the general allocatio.n of 
executive autho.rity and legislative autho.rity. 

So. I think it is an i!11Pljcit thing. As Io.ngas the 
,legislature has the right to o.verride the executive, then fo.r the 
legislature to allo.w the executive to make reasoned judgments about 
particular items in these omnibus bills, I do not believe is an 
unconstitutional delegation o.f the legislature's ~uthority to. the 
President. ' 

So, keep in mind, they can override this. If they. , 
decide that they think I'm wrong, and two-thirds of them agree, they 
can o.verride this.' . 

Q Do yo.U welco.me a challenge? 

http:welco.me
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Q . Mr. President, Senator McCain sent you a note last 
week saying you ought to consider putting off a line item veto until 
you get the appropriations bills, on the grounds that it might be a 
blow to the spirit of cooperation that produced the tax cut and the 
balanced budget bills in the first place. Did you give that any . 
consideration? 

THE PRESIDENT: Absolutely. And when Senator McCain 
came to seem me about the campaign finance issue and our common 
support for his legislation, we talked about it a little bit. 
As I've already said to you, that one of the reasons that we have 
decided on a relatively small number is I didn't want to touch 
anything that I thought where there was even a question that .it might 
have been part of the negotiating process and a cooperative spirit 
with Congress. 

If you look at these three things, they present three 
entirely different problems, but I think all three are outside the 
scope of the budget negotiating process and all three .are the kinds 
of things that the line item veto was meant for. The first, the 
avoidance of federal taxation in an inappropriate way. The second, 
giving a break to one state in a way that would immediately 
disadvantage several others and potentially disadvantage all the 
other states. And the third, as I said, I believe a very worthy 
goal, having incentives for farmers' co-ops to integrate with 
production facilities in a way that is over-broad and could lead to 
the total avoidance of taxation under circumstances which are 
inappropriate, which would require a more discipline fix. I think 
those are the kinds of things that the line item veto was meant to 
deal with in these contexts. 

Now, when you get to the appropriations process it will 
be somewhat more straightforward should this project be built or 
not; should this road be built or not; should this money be given to 
this agency or not for this program. And I think that those are the 
things where typically it's in use at the state level. But in the 
context of taxes and the entitlements, I thought each of these three 
things presented a representative case where the veto was intended to 
be used. 

Q Are you ·running out of travel money, sir? 
(Laughter.) 

THE PRESIDENT: I hope not, I'm trying to go on holiday. 
(Laughter. ) 

END 12:45 P.M:.EDT 
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MEMORANDUM 


TO: -Gene 

. FR:. Chris J. 

RE: Medicaid Veto Talking Points 

As per your request is a set oftalking points on the potential Medicaid line­
item-veto provisions. I hear OMB is attempting some too, but I assume that 
you will find these a little more to your liking for the principals. 

I have done it two ways: (1) A one-pager with both issues outlined and 
(2) a two pager, with larger print, that allocates a page to each issue. 


Can with questions. Hope you find helpful. 


/ 



-.. 

LINE-ITEM VETO PROVISIONS FOR SPENDERS 


Higher Medicaid Matching Rate for Alaska 

• 	 The. final balanced budget presehted to the President raised Alaska's Federal 
Medicaid matching rate (FMAP) from 50 percent to 59.8 percent for fiscal 
years 1998, 1999 and 2000. According to CBO, this costs about $200 . 

...,. .million over 5 years. 

• 	 This provis"ion was designed to address a perceived inequity. Alaska has a 
higher cost of l.iving which the matching formula does not address. 

• 	 Weare sympathetic to the need to fix the Medicaid matching rate. The 
formula, based only on per capita income; penalizes higher cost states like 
Alaska, Hawaii, and New York. It also does not take into accOl.:mt factors 
like a state's number of poor people or ability to afford Medicaid, which 
matters to states like Georgia and Texas. In fact, since 1994, the President 
has supported reexamining this formula and included a commission to do so 
in his last two budgets. 

• 	 However, fixing the matching rate on a state-by-state basis is unfair to other 
states that also perceive themselves disadvantaged by the current formula. It 
would also set a precedent for these states to ask for similarly favorable 
treatment, which would lead to significantly higher Federal costs. 
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THE WHITE HOUSE 


Office of the Press Secretary 


For Immediate Release August 11, 1997 

TEXT OF A LETTER FROM 

THE PRESIDENT TO ,THE' SPEAKER OF 


THE HOUSE OF REPRESENTATIVES AND 

THE PRESIDENT OF THE SENATE 


August 11, 1997' 

Dear Mr. Speaker: (Dear Mr. President:) 

In accordance with the Line Item Veto Act, I hereby cancel 

two limited t,ax benefits, as specified in the attached 

reports, coritained in the "Taxpayer Relief Act of 1997" 


, (Public Law 105-34; H.R. 2014). 'I have determined that each 
of these cancellations will reduce the Federal budget deficit, 
will not impair any essential Government functions, and will . 
not harm the national interest. This letter, together with its 
attachments, coristitutes a special message under section 1022 of 
the congressional Budget and Impoundment Control Act of 1974, as 
amended. 

Sincerely, 

WILLIAM J. CLINTON 

# # # 



Cancellation No. 97-1 

CANCELLATION OF LIMiTED TAX BENEFIT 

Report Pursuant to the Line Item Veto Act, P.L 104--130 


Bill Citation: "Taxpayer Relief Act of 1997" (H.R2014) 

l(A). Limited Tax. Benefit: Section 1175. This item is identified as a limited tax 
benefit at Section 1701(54) ofthe bilt Section 1175, "Exemption for Active Fmancing 
Income", is canceled in its entirety. 

1(B). Determinations: This cancellation will reduce the Federal budget deficit, will not 
impair any essential Government functions, and will not harm the national interest. 

1(C), (E). Reasons for Cancellation; Facts, Circumstances, and Considerations " 
Relating to or Bearing upon the CanceUation; and Estimated Effect of 
Cancellation on Objects, Purposes, and Programs: Prior to 1987, income earned in 
connection with the active conduct offoreign financial services businesses, including 
interest, dividends and certain gains, generally was exempt from current U.S. tax. 
However, the Tax Reform Act of 1986 eliminated or curtailed this benefit based on 
serious concerns regarding the mobility ofsuch income and the ease with which financial 
services entities could shift income to tax-haven jurisdictions. S= P.L. 99-514, section 
1221(a)(I). The canceled item would have enacted a new exemption for such income 
for a single year (1998), and would not have addressed adequately the concerns that led 
to the repeal of the prior exemption in 1986. The one-year restoration of an exemption 
for this income would have decreased Federal receipts, would have allowed the tax­
haven &buses that previously existed, and would have provided preferential tax treatment 
to a limited group oftaxpayers. The legislative history and purposes of this provision 
were .consider~ but did not outweigh the foregoing reasons for cancellation. 

1(D). Estimated Fiscal, Budgetary, and Economic Effect of Cancellation: As a. 
result ofthe cancellation, Federal receipts will not decrease by an estimated $317 million 
over 5 years. This will have a commensurate effect on the Federal budget deficit and, to 
that extent, will have a beneficial effect on the .economy. 

1(F). Adjustments to Discre~ionary Spending Limits: Not applicable. 



CANCELLATION OF LIl\fiTED TAX BENEFIT 

Report Pursuant to the Lin~ Item Veto Act, P.L 104-130 


Bill Citation: "Taxpayer ReliefAct of 1997" (H.R 2014) 

I(A). Limited Tax Benefit: Section 968. This item is identified as a limited tax 
benefit at Section 1701(30) of the bill. Section 968, "Nonrecognition ofGain on Sale of 
Stock to Certain Farmers' Cooperatives", is canceled in its entiretY. 

1(B). Determinations: This cancellation will reduce the Federal budget deficit, will not 
impair any essential Government functions, and will not harm the national interest. 

1(C), (E). Reasons for Cancellation; Facts, Circumstances, and Considerations 
Relating to or Bearing upon the Cancenation; and Estimated Effect of 
Cancellation on Objects, Purposes, and Programs: The canceled item would have 
allowed deferral ofgain recognition on the sale ofcertain corporate stock offarm­
product refiners and processors to an eligible farmers' cooperative, thereby providing an 
exception to the general rule thatgain is recognized when stock is sold. Under current . 
law, gain deferral is permitted on the sale ofqualified securities ofa corporation to an 
employee stock ownership plan (ESOP) or an eligible worker-owned cooperative; 
however, these provisions ofcurrent law contain appropriate restrictions that would not 
have applied to transactions covered by the canceled item, notably restrictions that the 
seller's stock must not be traded on a securities market and that the seller must not be.a 
corporation. While the Administration wants to encourage value-added farming through 
the purchase by farmers' cooperatives ofrefiners or processors of agricultural goods, the 
cancellation ofthis provision is nonetheless compelled by two narrow but important 
considerations. First, the canceled item would have created opportunities for complete 
avoidance oftax on the gain from a sale ofa refiner or processor because it lacks the 
safeguards that apply to sales ofstock to ESOPs. Second, this provision failed to target 
its benefits to small-and-medium-size cooperatives. The canceled item would not have 
benefitted farmers generally, .would have decreased Federal receipts, would have created 
opportunities for abusive tax planning, and would have provided preferential tax 
treatment to a limited group oftaxpayecs. The legislative history and purposes ofthis 
provision were considered, but did not outweigh the foregoing reasons for cancellation. 

1(D). Estimated Fiscal, Budgetary, and Economic Effect of Cancellation: As a 
result ofthe cancellation, Federal receipts will not decrease by an estimated S98 million 
over 5 years and S155 million over 10 years. This will have a commensurate effect on 
the Federal budget deficit and, to that extent, will have a beneficial effect on the 
economy. 

100. Adjustments to Discretionary Spending Limits: Not applicable. 



AUaduaeatl 

States ltitfl Occupied B«i3.lld Patient Day Taxes daat Requested 

Uniformity Waivers and Failed the Waiver Test 


, (E.mmated FFP CakuJaUd 'Ifuuagb 9~ . 

.. 
~ :rIlE m 
AL Iopatient hospital pa:ieat day tax ($25) . $ 7..500.000 

DC Nuniog Su:ilitypatieut day taX ($11.68) . 4,339,000­

DC ICFIMR patiect dAy tax (515.29) 1.800.()OOIJ 
, . 

FL NursiDg facility oc;wpie:d bed tax: ($1.50)·· • 
".'" 

·LA Ia:1.MR. occupied bed tax ($8.74) . 4S,.935,699 ~ ..-==--­.. 
MS N~ f2ciIity occupied bed tax ($2) •• . zz.m;1:n, 

Me Nursing facility 0CQJpied bed. ax (S2.80) 29,6Z7.326 

ICFIMR Ocxupied bed tax (sa.SO) 1~303,634 

UT Nu.rsiDg fju:ility occupied bed bD: ($1) 4,S~?940· 

Ul' ICFIMR~ bed tax ($1) . lDd:oded above 

~ 

. . . 
'WI Nwsing filCilliy ~ bed tax ($32)·· 47.146.994 . 

wI . 10"1MR occupied bed talC (SQ.)" Induded abave 

WI ICFJMR OCaJpiCd bed tax {S97}•• IDc::luded above 

WI ICFIMR cx:cupied ~ taX{SlOG)"" Includedabave 

Total 5175,'0$,S7' 

·not including periods for which sta:te didDOt report ta;!(. colleaions 

.~ still requin: waM:irorbtoad ~~ 
'.'. 

, ­
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Hallt~ Care 
U,."ITMINT 0' ..IAl.TM a HlJ III A:¥ ~lt.\·tc;£~ Flnatlclag AOIrIln! Ivaclon 

PleglGft II " 
Flderallulillina 
2& F...,.I PIal., 
New york lilY IOZ'. 

Decemclr 19, I". 
... 

•..:/J • 
'~. "lehaal J. Dovt1ft9 
Ca..l••10DU' 
RewTork It.~. D.p~tN8~t of SOCial service. 
Ten ilC~ af!1C.-IQ11dln;
40 WOrth p.arl Str.l~ 
Albay, ftGW 1'01'''= l:U,J-OOOl 

Dear: Mr. .,OW1!",; 

On AU9\1ato 13, 11'3, HCl'A pa.b118becl£n t.he ElsI.;.~ B••,.ter II 

f1nal.r;ule J.lDilementing PU.bU,Q Law 102-:234" "The Medicaid 

Yol..anta.1:¥ COl1t.J:'il::n,rt..f.on OM '=c:wide~' Speaif..Lc '1'•• A.men.dm.en~e of ' 

1911,01 0 


This lo~ amended v~ovl.1ons of Title XXX of the SOCial lec~r1~y 

AQt And ••tab11ened "ev limLtatLoft8 on F.d.~.l financial 

INIZ'tic:.1pat1on (rrl) when Sta~.. race.!,,,. eLl"da' donated' by 

proylders end z.y.n~•• qener.t~ ~YGe~ta1n h••lth oere related 

t.axee'; 

~b. law a180 e.tablilhed a ••fialiLoft o~ t.he typ.. of haalth 
care Z'.lat.od t.a.~ z:av.nu.. Itat.. aro per.1't.tGu:l to receive .. 
witko.at • ~GuGt!on in ~rp. Sueh tax•• a~. bro.d baaed ta~.1 
wh.. c:h. apply 'to 811 hoaJ.'C.h ca_ a proviaa.!!. in a ;iv6!l'1 clasl .In e 
unifona .annalr .and ...h.lc:h lie IlCIt I\ole! t.axpay.:r:e hlu::atl... for 
t.h.i~·t.ax Coat.•• Con••quont.1YI1 t.o t.hca ext.ant a stat.. aciopta a 
heal'i.h caM ,elat.ed, t.ea progralD that otherwise me.ta the 
at.&t.ut.o%y p.J:'ov1a.f.ons, \ t.he St.at.a. Will hay. acted w1t1\1n _.t.he 
11.1t. of t,1'I. loa" ~. . ' . ' , _ 

HerA ia &W.~. th.at the State of'Nev York imposes the followinq 

t.ea••• 


1. A oeneral hospitAl taxe e!fecttve 1/1/11 throuqh 1~/31/'3#
whieb aver.oed 5.48' statewide OD hospItal rates fo~ all 
non-Medicare and ftoft-~icaid payerl, 

~ 9.fteral b.Oep1tal tAX, effective 1/1191 through 12/31'/93,
applied at a rata Of .23' on ho,pl~al rat.. for all non­
MedlG&~ and non-Medicaid payera, 

3. A ,eneralhoqp1tal tax, eff.¢~iy. 1/1/91 ~~:o~gh i2/l1/93,
applIed at a-rat.. Qf .235' on hospital rat-as tor all non­
Medicare and Don-Me41cald payers, 

http:t.h.i~�t.ax
http:witko.at
http:Z'.lat.od
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l
f. 	 A • .,..ral ho.pLt,al ta., .ffactive 1/1/91 tbrov,9h lJ/.31/93, 

applied at 4 ~ate of.• 1' of ,:01. r.~p~~t. f~03 

.11 ,..t..i,enc care 15."lCl•• , 

I. 	 A. pat.ient. oalr. ..J:'II'.1c.. 1:.ax, .f~.ctive 1/1/1 'through 
3/31/'4, ilpplied at • rate' at e" on gro•• raaelptsfJ.'Da 
all. patient 0&1:. • • .rvio... ThJ.. ta. .18 !ftlpoaed Oft t.he 
follovlni ."U,1:..l•• i 90tl.oa:-&1 ho.pJ.'t&18, r4la1d.otltJ.al h••lth 
ClaZ'G !aeU1~i.. (II'F), diagnClltiCl and treat_not e.nt.eJ:8,
certified hemo n•• lt.h a98nci•• , long-term hODe hoalth car. 
P~09~"" pe~8on.l car. providers, ICP./MR; ••ntal 
reta.1:'da1:.iOA clay tz:.atm&nt. prov1d."., mont..l ~.tardat1on 

. 	 apoelalty AJ\d resld.ae.t.l . t:.rA.at....,nt fee.!.l.!. t..LaJil fer 
.ehJ.ldral'l., 

6. 	 . A res1dAftt:1el heAlth 'eare ,tacUlt.y (N"t:ax~ eftee·tlvQ 
4/1/12 t.h:tougb 3/31/94 appliod at a rata .of 1.2' o!'orc:lIsl!I 
receipts. 

,. 	 An ICr/MR tax, .tf&C~lve 4/1/92 throuqh 3/31/9), applIed 
at a rate of 2.4' of vros. tl'Celpts. Thw tax i8 also 
1IIpased 0" ••ntal·%etardaticn dar t.reatment centera and 
mental retardation specialty ho.pltals. 

8. 	 An HMO ~exl eU:ectlvQ 7/1/92' throuqh 12/31/93, apwl1sd at 
a ~&t. up to ,t oftnpatlent. ho!pital r.imbur8e~.nt rates 
for HMO., 

9. 	 A cocDlu~r<:1al .1nS&lrance tax,8ffectlve· 4/1/92 throu91'l 
3/31/93, applIed. at a rat. of in on inpatient 
r81mDurs~.nt rat•• for cc~rc1al 1ft.urad, 

lOt 	 Achuge/f•• c1f '.'0 per triplicate preecr1pt1.on form,
effective 4/1/76. This form 18 used by certain provider.
dllpon.1ft9 ce~.in contzolle4 subltances. 

11. 	 A narcotleadisgell.lftIiJ feo, effectIve 4/1/89, applied .to 
• rat._ trcm '5 to $'00 chaZ'9fld agaln.t eliapen.ere of 
'ccmtl:ol1ed a,,1MIt.anc•• , lnC'lueUng general ho.plt.ale and 
ftu~'lftg homes, . . .". .,' ' 

22. 	 An .;plleatLonf•• of Sl~OOD ro~ COl 8~bmlsS1on, plus an 
aCl41U.onel tee 0% .,4' of p~ol.ct. COGt. fo:' p:oj.c~. 901n9 
betore 'the $1:at.e Koap1t.al Rtviev ana Plann1nq CounCll., 
.ffec~1v. 411~/8S, 

http:Koap1t.al
http:preecr1pt1.on
http:r81mDurs~.nt
http:r.imbur8e~.nt
http:t:.rA.at
http:r4la1d.otltJ.al
http:J:'II'.1c
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13. 	 A lDOl:'~9"9'. ".velopment ·r.. of ."l ami \" IlOrt,.ge
oper.t.i,orial fee ot. 2. o~ the IRO:c:g-4Ig8 <16'a.1l4lI6auft't. eharg.d 
4g'4inat el.1.9.i.ble bOllp.it.l And n"~j~i hOlM boz:-.r:owe.t:.,
effectiye '/19112, ., . 

14 .. 	 A Statewide Planning and Ros~4rchCogperattva 8yete. 
(BPAAClS) f ••,' wtlJ.cJol i. 0 .11A~ f_ ••tablJ..hed aftnu.al1yby 
the &C4to, end .U crhlSZ'ge4 liInifon\ly t.o all ~t1eral 
h08p.U.•la, . effeot1" l/1/a,. I1'heft ill a l'la.1m"JI, Gap of 
..1' of total coet•• 

. , 

15. 	 • mo~t~.q. 010.1n9 fa. aDd mort9a9~ r.fLriaftcin9 t •• of .at 

of lIIIo~e'i.g. Cl08ie9' and ..51 ot mortgaga ~.£.Lt"lncin91 of 

both rederally aIded ••,egas- loans aAd lo~n. th~o~9n tha 

:Now Yo.:Jc 8~.t. I)oms.t.ory A"t.hod,t.y,appUed 'to. haalth. car. 

tac11!:!CI., .ffaet.1" 4/1/8..' . . " 

. 	 . . 

S.ct.ioJ\ lilOl (wl (l)(8J of ~ha Social S8c:u~ity Ae:t Qpec1f1.•• t:hat 
t.he term ):troAd. ba.ed. .hHlt..h ea~..-r.latAd t. ..x ."ansa health. 
care·related tax which 11 1mpele4 wlt.h respec'C, to a class of 
h.alth care itelUl. or '.".ica. O~ wLth r ••pect to pZ'OvJ.;d4U.'iI of 
lueh items or servic•• and wh1ch, is J.S@o••d .t le.st with 
I'e.pect to '.11 it•• 01' .erv"oe8 in the 01u8 furnJ.eh.d·J)y all 
non-l"ed.ral, no'npublle prov1ders in the Sta~e (oX' I ~n th« case 
o~ a taa iapoled by a\ local un~t of government, the area· ov.~ 
which the unit. "na.ju~.1..41c'tionl or 1. im.posed. wit.h re5pec:t to 
el.l. .non-rederal, nonpu~l.1c prov1('lrs 1n the cl••• ·llnd. 111 impaled.
11'1 a unl toea maMer. '. . .' .' . . 

sect1.0n1903(w){3)(C)o~ the soc1al security Act and. 42 erR 
433.68 (d)' specity that a· tax 1s consld.;ed. to' be impOleci
un1.forml.y, 1£ in the c••a of·& ta.x. con8l8tlnq of alleen.lnC)
fee or Similar' tax ona cia,. of he.ltbcare Ite•• O~ ••rvlge.
(or prov1dere of Queh,lt.m8 or ••rvice.)r the amount of the tax 
.i.llposec1 11 the S~M tor evory pr:ovl~ct~ provld1ng items or 
••rvle•• within the c1a•• ; 1f In' the case of a tax conlisting'
ot • l1een.lng fee or similar tax on a cla•• of health. care 
ltams O~ ••rv'eel (or providers of sucb .i~aNS or .ervices) on 
the ba.1. of·t.he nu.tteZ' of bed. (licensed' or ot.heNi••) ot ~he 
provlder I the amount. of t'ftl tall lmpOled 1s the ,&.1 for each 
:I>ed o( each provider.of,uch It.... or ••z:v.l.O•• w1th1n tn. class, 
if .l.n the ca•• ot ". t.ax based Oft~av.nu.s or rec81pcs with... 
respact.''C,oac:le.l. of 1"1. or len.t.cee (or 'prOV1C18ZOS ot.lt..1M 
OJ: ••rvlC•• ) ~h. t.ax 1s111lPOI.c at. .. uniform rate tor all items 
and Bervie•• (or" pr:ov.1.czera af 8uch 1~el'" ena servlCeS) .1.n t:.he 
class on ell the 91'0•• revenue. 0: receipt., or nat. oparetLnq 

http:Queh,lt.m8
http:nonpu~l.1c
http:IlOrt,.ge
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.re"enUQ' &'el.at.Ln9 t'oth. P¥'Ov.1a.1o.n of- all IUCft Ltall' ar ••Z'vii::.. I 

(e:-' all such' provider.) In, 'the State; or ~", the . ca$~ of any I 

at"'"" 'tax" th.e 'e.at.' cUlt.altlL_he. t.o t.Nt 'J oat:lat£ct:.ibtl of t.h. I, 

Secrllt..ziy th.t the ~.M £8 i1DpOI4td un.1fo:t'a.l!r. ' I 

'l'1l. 'taxe. ....nt.!alHd abc". so not ....t the braad, baaed and/c::­

uniformity requir...nts conEainad in .eet!on 1901(w)(l)CS) and 

(C) of the Social SecQrlty Act.. ' ' I, 

Ther.fop.' 1n .. aeeordanee w1t.h .eetion 19C3CV) (3)(1) of the 

Social Security Act and 42 era .33 .. 72,p11".0 submit to KCI'A. 

II re4u88t for approv.l of • waiver of the broad basad and/or 


.un1fOnJ.ty :requIrementl for each of: tlWse tal; ;:u:oqrall... WQ 
rec;u.••tthat you Slubitllt the request for wa.ive.r: ot the broad ' 
'bas.a Aael/o.!:' W\J.forIJIJ. ty req\&irem.ntl tor tach of" the.. tax, 
programs tdthi1\ 30 days fJ:'OI\ your receipt of this-lett.er, A 
letteJ:' I dated Nov.llbe= 1f:i, U'31 from the Hedlca,1d, Bureau 
D.1rectort-o you' out.llnQd .the p:-ocedure. to.!!' .t.queatlnq -4 waiv.r 
of. these r.quirements e . ..,. 

Xf-. you "av......ny questions, ,pl•••• c;;olltaet Art.hUJ:'. O-lA21ry,

A••oc:1a.t.e Rigional AdJDJ.n1ItratoZ' fot. Mecl1ca!d. at (211) 264'" 

2511. ­

"Sincerlly., 

.~I;..,..J~/~,' 
W111 Lara. Toby,- Jr.' ,
Regional ~1n1str&tor 

I' , 
\ ' 

: ' 
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PRESIDENT CLINTON ANNOUNCES 

LINE ITEM VETO OF SPENDING AND TAX PROVISIONS 


August 11, 1997 

BACKGROUND ON THE LINE ITEM VETO ACT 


Today, President Clinton announced that he will line item veto two tax provisions 
and a spending provision under the authority of the Line Item Veto Act which was 
signed into law April 9, 1996. Under the Line Item Veto Act, the President is 
authorized to cancel tax and spending items if he determines that cancellation will: 

(i) reduce the Federal budget deficit; 
(ii) not impair any essential government functions; 
(iii) not harm the national interest. 

In addition to the above, the Act requires the President to transmit to COflgress a 
"special message" explaining his decision to cancel any tax or spending item, 
pursuant to the Act. ' 

The items chosen for cancellation were carefully reviewed by experts at the 
Department of Treasury and other relevent agencies. The President believes 
canceling these items will not only achieve savings, but, even more 
importantly, will serve as a deterrent to future attempts to include special 
interest or poorly drafted provisions that lead to abuse or serve to benefit 
only a select number of taxpayers or states as opposed to serving the 
broader public interest. 

'BACKGROUND ON 79 OF THE TAX AND SPENDING PROVISIONS SUBJECT TO 
THE LINE ITEM VETO 

Under the Line Item Veto Act, the Joint Committee on Taxation (JCT) is responsible 
for identifying "Iimited tax benefits". In generall, 'the list of 79 items have been 
identified by JCT as "limited tax benefits" because JCT has determined either that 
(1) they are revenue-losing provisions that will have: 100 or fewer beneficiaries in 
any fiscal year, or (2) they are transition rules that will benefit 10 or fewer 
taxpayers in any fiscal year. 

Of the 70 provisions identified as limited tax benefits, approximately one-third 
represent Administration initiatives; approximately 40 percent represent provisions 
that have a basis in sound tax or social policy, or were important to certain 
members of Congress and were agreed to in the spirit of bipartisan cooperation; 
,and approximately 25 percent represent reasonable transition relief-- ensuring that 
new changes in law don't unfairly harm taxpayers who relied on prior law. 



SPECIFIC ITEMS CANCELED BY THE LINE ITEM VETO 

Tax 

• 	 Active Financing Income of Foreign Corporations: U.S. corporations generally 
are required to pay c.urrent U.S. tax on easily movable income earned by their 
foreign subsidiaries. U.S. taxation of other income of a foreign subsidiary, 
such as income earned in a foreign manufacturing or service business, may 
be deferred until the earnings are paid into the U.S. Prior t01986, income 
earned from an active foreign financial services business, including interest, 
dividends and certain gains, generally was eligible for deferral. However, in 
1996 Congress curtailed deferral opportunities for this inome based on 
concerns about financial services entities' ability to shift income to tax-haven 
jurisdicitions. The canceled item would have allowed a small number of 
major U. S. banks, financing companies, insurance companies and securities 
firms to avoid current tax on their income from overseas operations. While 
the primary purpose of the provision was proper; it was drafted in a manner 
that would have permitted substantial abuse and created major tax loopholes 
for these companies. 

Estimated Fiscal Effect of Cancellation: $317 million* over five years. 

• 	 Deferral of Gain on Certain Sales of Farm Product Refiners'and Processors: 
An individual may defer recognition of gain on the sale of certain stock in a 
corporation to an employee stock ownership plan (ES,OP) or an eligible 
worker;-owned cooperative, provided the individual reinvests the proceeds in 
certain other property. Gain is recognized later, when the taxpayer disposes 
of the replacement property. To qualify for this treatment, a number of 
requirements must be met to safeguard against abuse. The canceled item 
would have extended this deferral to a saleto a farmers' cooperative of 
stock in a qualified refiner or processor of' agricultural goods, allowing a 
number of large corporations to sell their processing facilities tax-free. While 
the Administration supports the goal of encouraging value-:added farming so 
that farmers can obt?in protection against price swings in their product, this 
provision would have been more likely to benefit the corporations that 



LINE~ITEM VETO PROVISIONS FOR SPENDERS 


New York Medicaid Provider Tax Exemption 

• . The final balanced budget presented to the President allowed several types of 
health care provider taxes in New York that had previously been considered 
impermissible. According to CBO, thi~ costs about $200 million; the entire 
amount is assumed tobe lost in 1998.· . 

• The Administration supports the permissibility of the one of these taxes. 
The "regional tax" was intended to be a,llowed under the 1991 law. 

• However, the other types of taxes are clearly impermissible. Taxes that fail to 
meet the.broad-based and·uniformity requirements were banned in 1991. 
States used them to "borrow" money froll?- providers, use that money as their 
state contributi<?n to Medicaid, and return it to the providers through higher 
Medicaid payments. If allowed, New York's exemption would open the door 
to many other states requesting similar forgiveness. According to HHS, 
15 states, currently have illegal provider taxes totaling $3.5 billion. 

• . This is an example of a provision drafted in an overly broad way that leaves 
us no recourse but to veto. We cannot alter the current provision to respond· 
to our concerris. We can and we will follow up opthe line-tern veto with an 
immediate change in the Federal regulation that would exempt New York 
from a disallowance for its regional tax. This would ensure that New York is 
credited for about half of the $200 million CBO estimated the original 
provision to have cost 
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;_iI.!tNE..lTEM: VETO ACT~ PUBLIC LAW 104..1301,'
,The Line-Item Veto Act (LtvA), ~.L. 104-130 was signed into law on April 9, 1996 and goes 

, !into effect January 1, 1997. As One of the primary goals of the Contract with America, LIVA 
provides the President with "enhanced" rescission authority allows him to cancel entire dollar 
amounts ofdiscretionary spending, any item ofnew direct spending, and limited tax benefits in 
any bill or joint resolution. This cancellation authority also extends to committee reports and 
Fharts and the statement ofmanagers. The canceled amounts are Hlocked away" towards deficit 
reduction. ' 

Supporters ofLIV A touted it as a law ~at wO,uld help reduce goveminent spending and eliminate 
wasteful spending on "porktt projects which would reduce the deficit. However, others believe 
that LtvA will not have much ofan effect on reducing govenunent spending since discretionary 
spending only represents about a third oftotal federal spending. Whether or not LtvA will 

- - actually contribute tei deficit reduction remains to be seen, but LIVA is very likely to influence 
the budget process and how Congress appropriates money. 

This primer is meant to provide some initial guidance for Health Division staff as LIVA goes 
into effect next January. The primer begins with a brief summary of the Act, discusses the 
Presidents cancellation authority under LIVA ,and the "lockbox mechanism" which restricts 
canceled funds for deficit reduction purposes. The n~xt section provides some general examples 

t. 	 ofwhat would and would not be considered cancelable in the House appropriations and Senate 
-'t: , committee bills and reports, and highlights key items which mayor may not be cancelable. The 

'. attached charts (Tab 1) identifY potential LtvA candidates in the bills, reports and tables for each 
r appropriations account. The last section briefly discusses the implications of LIVA on the 

budget process, policy options for the Health Division and suggestions for,an Health Division 
, process as the appropriations process begins next year. For reference, a copy oithe Act crab 2) 

and the conference report (Tab 3) is attached. 

LIVA affects appropriations, direct spending and limited tax benefits. This primer is not 
. designed to.answer all questions. We have decided to focus primarily on appropriations because 

~ _' this could have the most implications for the Health Division workload. 
, ' 	 ' , .'

.. 	 I 

; SummIt)' of the Act 
~ 
t' 

Rescission Authority Prior to LIVA. Presidents have been requesting the line-item veto in 
various forms since 1876. Title X of the Congressional Budget Act of 1974, which was passed 

, to increase Congress' role in the budget process and carefully define and limit the President's 
, 	 ability to impound federal funds, proVided the President with authority to propose rescissions to 

reduce Congressional appropriations. Congress had to approve these reductions within 4S days" 
otherwise the money would be spent. Although Congress has enacted rescissions on its ovm, 
between 1974 and 1995, Congress has only approved $23.7 billion out of$74 billion in 
rescissions proposed by PresidentS: I 

,
. 

t Sen'ate Report 104.9 \ 
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'inhanced Rescission Authority in LIVA. LIVA shifts some of the power to enact rescissions to 
.thc President. AS'an addition to Title X of the Congressional Budget Act of 1974, LIVA 
provides the Presidcntwith enh.a.11ced rescission authority, which allows the President's' 

I cancellations to go into effect imlnediately upon submission of a special message to Congress. 
To Wldo any cancellations, Congress must enact a disapproval bill within thirty session days after 
receiving the special message to be considered Wlder expedited procedures2• A two-thirds 
majority is needed to override aPresidential veto of the disapproval bill3

• . 

Deficit Reduction. LIVA was p~sed as another legislativc attempt to reduce the federal deficit 
following such legislati.on as the Balanced Budget and Emerge~cy Deficit Control Act of 1985 
(Gramm.Rudriwm.Hollings) and the Budget Enforcement Act of 1990. Instead offocusmg on 
spe~ific deficit targets and penaltiesfor increasing the deficit, LIVA focused on reducing 
spending and trying to cut "pork" out of the federal budget to reduce the deficit. . 

~ . . 

. I . 


Pr~sident 's'Cancellation Authority. LTVA provides the President With carefully defined 
en,ilanced rescission authority. The President can only' cancel entire dollar amQunts of 
diacretionary budget authority, an item ofnew direct spending or a targeted tax benefit if it win 
reduce the federal deficit and not harm any' "essential" govemmeni functions or the national 
interest. The President cannot change the dollar amoWlts or cancel or alter any ofthe con4itions, 
restrictions (e.g., proviSions specifYing thatno federal funding can be used for abortions), or 
limitations contained in any appropriations law. Congress could potentially state in an 
appropriations bill that.all of the provisions contained in.the bill,are not subject to Ltv A,whieh 
would prevent the President from canceling any provisiop.s. The Act sunsets in 2005. 
~ . 

Unlike the line-ite;n veto authority granted to some governors which allows. them to strike out 
specific items before spenqing legislation is passed, LIVA only allows the President cancellation 
authority after the bill has been signed into law. The President must veto the entire spending bill 
ifhe does not agree with, or wants to alter. any other provisions of the appropriations law besides' 

. specified dollar amounts. 

f·· DiJcretioDary budget authority that the Pre,ident may cancel include. budget authority: 

• explicitly stated in appropriations law or in a specific proviso in an appropriations which 
.,. requires budget authority to be spent but no dollar amount is specified; 
I 
.~; 
.f 

listed separately in charts, tables or "explanatory text" in the statement of managers or 
governing comlnittee report of tho appropriations bill. This extension ofcancellation 

2 Ifadisapproval bill is not acted upon within 30 days, the bill can be considered under reguJarprocedUtes 
""governing bills. 

. 3 Only a. simple majority is needed to pass a disapproval bill. 

2
• 

http:legislati.on
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authority to committee reports and tables ~ not provided to reflect increased legal 
importance gf'committeezeports or to broaden the President's authority, but to allowthe 
President to cancel agreed upon amounts represented in committee reports.', The report 
tables also contain potential UV A candidates. 

. 	 . 

o 	 where other non-appropriations laws (ei, authorizations) require money to be allocated' 
for a specific program, activity or project from an appropriations account;., 

• 	 n:fca~ to iuappropriatiQDS.imd non.appropriations law that requires a, spe~ific quantity 
of a product .to be purclwed from accounts, programs, projects. or activities where 
budget .uthority is a1located in appropriations law. The dollar amount would be the 
estima~d procurement costmultip . the quantity ofthe product specified in the 
appropJrations or other law. . ". . 

•• New Direct Spending inc1udesan legal provision ruch results in an increase in budget 
authority or outlays above the '. The President ay cancel 'the specific legal obligation to 
expend funds· in any law that results n an increase in reet spending. Examples ofnew direct 
spending include H.a. 3103, which vides fundin ' or fraud and abuse in HHS t Office of the 
Inspector General, and P,L. 104-121 whic re unes funding to be appropriated for alcohol 
and substance abuse treatment under SAMHSA. Other provisions which would result in an 
increase in direct spending include indexing for inflation. 

, 	 . 

Cancellation authocity is not only limited to thoSe direct spending items that cause a...r:s increase 
in direct spending.. Inc:cases in direct spending that are offset by other rovision tha duce 

.$fir:ct sp~ding overall ate su.bject to c.an7~on. ,e reau ort~ation or extension Of a 
major entitlement program 'Mlwd Dot be COnsl new duect spending under LIVA,.5 while an 
expansion ofexisting entitlementprogratns would be considered an increase in direct spending. 

• - Limited Tax·Benefib include~'any revenu~losing provision that is designed to provide a . 
Federal tax deductionJ credit, exclusion. or pr«rerence to 100 or fewer beneficiaries" or a 
provision .that "provides transitional relief to 10, or fewer beneficiaries;06 Beneficiaries can be an 

"' 	 • t 

individual taxpayer or abusiness entity. If the ,benefit applies equally to everyone but happens to 
effect 100 or fewer beneficiaries, then it is not subjectto can;ellation. If the Joint Tax 
COtnrilittee (JCT) identifies certain provisions in a bill or report as limited tax benefit~. the 
President can qnly cancel these provisions. If the. JC'(does nol identify any provisions as limited 
~ benefitsf the' President may detennine what is 'a limited tax benefit and apply his cancellation 
authority. ' 

. 
4 ~nce llepcn,p. 32·... 
.5 Conre~enc::e Report. p. 36 1 

6 Conference Report. p. 37 

3 
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The President may not cancel: 

• 	 budget authority canceled or rescinded in existing appropriations law. For example, the 
House proposed 553 million in rescissions for vaccines in OCRA 1996. 

• 	 any restrictions, limitations, or conditions in an appropriation law or committee repo1"t. 
For example, funding for voluntary family pla.rining projects under HRSA includes the 
restriction that "the amounts provided...shall not be expended for abortions,'" and funding 
for injury prevention and control underCDC '''may [not] be used to advocate or promote 
gun control.n a . 	 , . 

. 	 . 

. Sp,cf~l Message. To cancel any spending items, the President mUst submit a special message to 
~Congress within five calendar days after an appropriations bill or a bill requiring new direct . 
spending or alimited tax ben,efit, becomes law. This message should include the canceled item 
and the corresponding refererice number; supporting documeritation.that the cancellation will 
reduce the budget deficit, not hinder any necessary government functions or harm the national 
interest; the'estimated fiscal, economic, and budgetary effects of the cancellation; the impact of 
cancellation oil affected items; adjustments made to spending caps and subsequent effects on 
sequestration. Ifapplicable, the special message must also include: the account. department, 
government functions and specific projects affected by the canceled BA; the specific states anlji 
congressional districts affected by the cancellation; and the total number ofcancellations in th~ 

. C\UTent Congressional session affecting the states and districts listed aboveror canceled 
discretionary budget authority and direct spending. . . 

. 	 . 

Lockbox Mechanism. LIVA also contains a "lockbox mechanism" which "locks away" the . 
canceled funds towards deficit reduction. The President Calmot cancel an item to increase 
spending in other areas.. The lockbox mechanism is incorporated into existing budget reporting 
requirements under the Budget Enforcement Act of 1990.· 

• 	 :Qiscretlonary Spending: Five calendar days afierappropriations legi~lation is enacted, 
LIVA requires OMB to estimate the budget authority and outlay savings that result from 
caricellations in appropriations law and calculate the reduction to the discretionary 
spending caps based on the reduced budget authority and outlays. After the 30 day . 
Congressional review period for cancellationS plus 10 calendar days, OMBmust adjust 
the discretionary spending caps do~ward in its next sequester report. 

• 	 Direct Spending and Limited Tax Benefiis: OMB must record the amount ofdeficit 
reduction due to canceled new direct speriding and tax benefits as a separate entry in its 
PA:YOO report. Essentially~ no credit is given for P A YGO pwposes in the cancellations 

, House Labor. HItS and Education Appropriations bill. July II, p. 23 

I Ibid, p. 26· 

4 
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ofdirect spending or limited tax benefits ana the cancellations cannot be used to o~set 

t other increases in direct spending. The cancellation is not scored f1:S savings. ::' 

The lowering ofdiscretionary spending caps and the non-offset for P AYGO purposes for.dirept 
spending and limited tax benefits means that any cancellations will be "locked away" to reduce 
.the federal deficit and unavailable to transfer to other priorities. 

I· 
., 

~ . " 

t ;, 
... 

. ' 

An,ly,is of Potential Line-item YetoabJe Items in the FY 1997 House AppropriatioQund 
Senptt! Committee Appropriations . .. . 

The fo~lowins section attempts to illustrate what may be considered a cancelable item. G.eneral 
Counsel will provide very little specific guidance before LIVA becomes effective (January 1, 
1997) and will only detennine what is and is not cancelable when specific items are presented to 

them for review. The identification ofpotential LIVA candidates .willlargely be left up to 
individt¥d examiners. The attached charts illustrate the potentialline..item vetoable eannarks for 
the Health Division accounts in the latest House appropriations and Senate Committee (IRS, 
FDA) a~proprlations bills and the accompanying comrilittee reports and tables·(if they provide 
different information from the reports) based on our understanding ofthe Act. Increases above 
FY 1996 and the President' s Budget have also been identified in the charts if General Counsel 
detennines that these are cancelable amounts. The list is meant to help examiners think through 
the universe ofpossibilities .under LlVA and is not definitive. 

EJelow is a discussion ofthe general possibilities in the FY 1997 House bills, followed by 
highlighted discussions of specific or peculiar areas where we would need to seek further 
clarification. 

Qeneral Cgrn"1cnts; 

LIVA alloV(S the President to cancel entire dollar amounts that arc clearly identifiable in the 
'appropriations bill or committee reports and charts and represent "an indivisible whole with 
which Congress has previously agreed," 9 even ifthe dollar amount is not speci·fied in 
.appropriations law. Account totals (if it only includes discretionary budget authority), program 
subtotals, and individual items within each program which are explicitly outlined in committee 
reports or charts, may be subject to cancellation. If a dollar amount only appears in the 
committee report chart and nowhere else in the appropriations law or committee report, it could 
be c~celed under LrYA. ' . . 

.'1 Clearly identifiable, but not explicitly ,stated dollar amounts which may be cancelable i~clude: 1) 
pe!centages ofappropriated amounts which are required to be spent on a particular program by ,
r'­
~ 

9 Committee Report, p. 31 
• , 
1 s~ 

l 
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~~~,appro~riatt()nor other law (Le., authorizing statute), or 2) requirements to fund a paIt;i.cular 

;" F.~sram or I*o.JM}ea specific gnmt. An example ofpercentages where dollar amounts are not 
specHfied includes HRSA's authorizing legislation which requires 30 percent of the appropriated 
funds for scholarships for disadvantaged students to go towards nUrsing programs. For 
req~rements to fund a particular project or provide a specific grant, it would be necessary to 

, estimate the total amount of the project or grant and cancel that entire amount. Specific guidance 
, proyided in committee reports to fully fund particular programs (e.g., full funding of Tuskegee 

reimbursement program under CDC), could be potentially veto able because it represents an 

agreed upon amoWlt cventh0ush the exact dollar figure is not provided. 


Some specific examples of what mayor may not be cancelable item~ for the Health Division 

include: 


Dl.sc1'etlonary Spending 

•• Transfers from Medicare Trust Funds (Office of S~cretary, DepartmentalManagement) could 
be considered vetoable because they are considered discretionary budget authority. 

:~> 
,~ 	 , 

~. User fees (FDj\.) are not considered discretionary BA under LTVA because they represent 

offsetting collecfions rather than discretionary BA that could be canceled for deficit reduction 

. purposes and therefore are probably not subject to LNA. 


Direct Spending 

- Medicaid. as an appropriated entitlement, is not ,subject to LIVA. Congress was very careful to' 
exclude existingaltitlement programs from the Pre~ident's cancellation authority unless a new or 

, expanded part of an entitlement program was added. 

• - Spending mBJ)dated by another law, such as for fraud and abuse in H.R. 3103 (OIG) ifit 

became law, ariiinental health under P.L. 104·121 (SAMHSA), could be subject to LIVA 

\)ecause it i$ cd,if!idered an increase in direct spending. These would be vetoable in the 

r~spective auth'tinzing laws, not in the appropriations bills. 


Fwther Clarification Needed 

:~ 	 Increases10 above the previous year's appropriations or the President's budget might be 
cancelable, but the law and conference report provide little guidance. In committee reports, the ,+ 

language states that "an increase ofx amount is provided to go towards x program," and the ; 
report tables provide exact dollar amount comparisons between the committee allocations and the 
previous year's appropriations and the President's budget. Whether these increases represent an 

t' 

, 10 Outlinea in the chart as possible LIVA candidates. 
• 

6
,~' ~r! 

,~ 
.~ " , 
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,,:"ehtire" dollar amount of discretionary budget authOrity is unclear since they are separate, 

, ,'iderthfiable amounts ofbudget authority, but do no~ repres~nt "whole items."!! 

The ability to cancel one percent evaluation setaasiBes is also unclear. The conference report 
tables represent. these set-asides as specified dollar amounts under ACHPR. CDC, and OS 
accounts, buts.i,nce they are not shown separately in the source accounts (Le., NIH), they would 
not be cancelf'e in our opinion. , 
, 
Specified dollar limits on appropriated funds may also be cancelable. The bill language usually 
states that "an amount not to exceed x dollars will be available for x activity.'" For example, in . 
the Office of Civil Righ'bl, no more than $3,314,000 may be transferred from the HI and SMI 
trust funds. 12 Similar provisions exist under HRSA for P.L. 104-73 and the vaccine injury 
compensation fund, AHCPR in its one percent transfer authority, and under the General 
Provisions for official reception expenses. The stated amounts would be the most likely 
candidates for cancellation, although since HHS is not required to spend this amount by law, the 
President could potentially cancel less than the specified amount. 

Agenccy-Specific Items to Note in FY 1997 House Appropriations and Senate Committee bills 

.The comments below accompany the charts and highlight key items for particular agencies. 

HRSA 

As stated above, the autbtttizing statute for scholarships for disadvantaged students requires 30 
percent of the amounts appropriated for this program to go to nursing scholarships.' The 
President could potentially cancel the $5,602,800 represented by this requirement even though 
this amount is not explicitly stated anywhere in the appropriations bill, report, or tables. 
Similarly. under the MCH BlockGrant. the 85% of $6,000,000 for states ($5.100,000)~d the 
15% for SP~S, would be cancelable as well as the 12.75% for CISS and 87.25% for the 
8511 5 allocation for amounts over $6,000,000. 

The appropriations for interest subsidies on loans and loan guarantees within the MediCal 
Facilitfes Ouar~tee anc:t Loan Fund and the Health Education Assistance Loans Program 
(HEAL) are required appropriations. The administraiive expenses for the HEAL program are 
discretionary at:Ji~priations. All ofthe appropriations for the Vaccine Injury Compensation. 
Program Trust ~d and the Vaccine Injury Compensation Program are required. 

11 Committee Report. p. 34' ' 

12 LaborlHHSIAppropriations bill, p. 40 
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Lfl IMPERMISSIBLE TAXES BY STATE 
lO 

(dollars in mllions, estimated FFP calculated through 9J30J96) .Lfl..,. 
c-I 
C) 

c-I 

Amount of DiSaUowance Amount of Disallowance 
State (Unadjusted) (Adjusted)* 

Alabama 	 $7.50 $0.00 
. Connecticut 
. District of Columbia 

Florida 

HaWaii 

Ulinois . 

Indiana 

louisiana 

Massachusetts 

Maine 

Minnesota 
Mississippi 

Missouri 

Montana 

New Hampshire 


. Nevada 

New York 

South Carolina 

Tennessee 


.Utah 

Wisconsin 

555.80 	 555.80 
6.14 	 0.00 

342.39 	 342.39 
11.25 	 11.25 
88.54 	 88.54 
30.67 	 30;67 

234.31 	 188.37 
559.02 	 559.02 

7.69 	 7.69 
67.62 	 67.62 
22.42 	 0.00 

892.32 89~,32 
. 29.63' 0.00 

21.05 	 21.05 
27.61 	 27:61 

1,436.06 	 436'{)6 
12.~04 0 
251.27 	 251.27 

4.53 	 0 
47.15 	 0 

f 	 ­
CD 
CD 
c-I 
1:-. 
Lfl 
CD 
(Y) . 

::E 
a....,...,. 
I: ­

c ­
OlO 
I 

(Y) ...... 
I 

CD 

C) 

iN 
C) 

c:­ Total· 	 $4,655.26 $3,479.65 
s.. 
CI) ..... 
a. 	 • Indudes an adjusbnent for 10 ~tates that ilave taxes that can be remedied without taking a 
o 
o 	 disallowance. New York's has $1 billion in FFP for regional taxes 
CI) 

CI) 1hat can be deemed Pen'nissibfe through a minor regulatory change. 
I- 9 states have a total of $175 minion in FFP tor occupied bedlpatient day taxes ",at 
)( 
o 	 can be made permissible by a letter trom HCFA 
s.. 
CI) 

>­co 
I ­z: 
W 
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October 3, 1997 

MEMORANDUM TO THE CHIEF OF STAFF 

cc: 	 Sylvia Matthews, John Podesta, Bruce Reed, Gene Sperling, Frank Raines, 

Rahm Emanuel, John Hilley, Mickey Ibarra, Jack Lew, and Josh Gotbaum 


FROM: 	 Chris Jennings 

RE: 	 NEW YORK AND THE PROVIDER TAX ISSUE 

On Monday, we (DPC, OMB and HHS) will brief you on the status of our Medicaid provider tax 

enforcement plans for New York and other states who may be out of compliance with current law 

and regulations. As you well know, this issue is extremely controversial. Therefore, itis 

critically important that the we have Administration-wide agreement and understanding on how 

we will announce our position on outstanding provider taxes and on how we will subsequently 

negotiate with affected states. This memo provides you with background information to help 

prepare you for the Monday briefing. 


BACKGROUND 

. Financing scheme. During the late 1980s, many states established financing schemes that had 
the effect of increasing their Federal Medicaid funds without using additional state resources. 
Typically, states would raise funds from health care providers (through provider taxes or 
"donations"), then pay back those providers through increased Medicaid payments. Since the 
Federal government pays at least half of Medicaid payments, the provider taxes or donations 
would be repaid in large part by Federal· matching payments. Using this mechanism, the state 
was left with a net gain because it only had to repay part of the provider tax or donation it 
originally received. This led to an unprecedented drain on the Federal Treasury - the major 
reason why Federal Medicaid costs more than doubled between 1988 and 1992. 

The law and regulatory interpretation of the law. Because provider taxes and donations were 

effectively siphoning off potentially billions of dollars from the Federal Treasury, the Congress 

limited states' use of these schemes in a bill enacted by President Bush in 1991. It is important 

to note that the subsequent regulatory interpretation of these limits -- the very regulations that we 

are now planning to enforce -- was negotiated with the states and the National Governors' 

Association in 1993. 




States' continued reliance on impermissible provider taxes and our enforcement record. 
Despite the new law and the regulations, many states continued to use provider taxes that at least 
appeared to be out of compliance. To date, these possibly impermissible taxes total an estimated 
$2 to 4 billion and, in the future, will cost billions more. In response, HCF A issued letters and 
discussed its concerns about certain taxes with states, but -- for a variety of reasons -- never took 
any final action (called a "disallowance"). Unfortunately, this has meant that a number of states 
have continued using these taxes, believing that HCF A might never enforce the law, or that if 
they did, they could seek recourse through the White House or the Congress. (In fact, since we 
do not have a good track record on enforcement, budget examiners at CBO and in the 
Administration have already written off Federal revenue raised through these provider taxes; this 
is important to know since it means we could waive past "abuses" retrospectively and it might 
not be scored as a cost.) 

The New York provision in the balanced budget. To ensure that New York would never be 
vulnerable to Medicaid provider tax enforcement actions, Senator Moynihan and Senator 
D'Amato successfully added a provision to the Balanced Budget Act to exempt all of its provider 
taxes (it has dozens), both retrospectively and prospectively, from disallowances. Both in writing 
and orally we repeatedly objected to this provision. Moreover, we provided alternative statutory 
language that would have addressed about two-thirds (over $1 billion ~orth) of the problem. As 
you know, however, the Senators (through their staff) rejected our offer and insisted on their 
original provisions. 

Line-item veto and New York's reaction. In announcing the line-time veto on August 11, 
we raised concerns about the cost and ramifications of singling out as permissible one state's 
provider taxes. Although our actions were generally viewed as responsible and defensible by 
those who know the program and/or who are budget experts, the same clearly Camlot be said of 
New York~s political establishment. The Governor's office, the New York Congressional 
delegation, the Mayor, providers and unions reacted strongly and negatively to the veto. Among 
a host of complaints, they charged that they were singled out and were never made aware that this 
provision could be subject to the line-tern veto. Most recently they have criticized us for our 
delay in getting back to them and our willingness to support fixes for the other two vetoed 
provisions without addressing their problem. 

Review of provider taxes in New York and other states. In August, we began a review of the 
options to address provider taxes in New York arid other states. At the time, we well knew that 
this action would force us to finally attempt to move to enforce laws against provider taxes in all 
36 states that may be out of compliance. We also knew that we had to take this position to 
support our justification for the line-item veto that no individual state be singled out for special 
treatment. 

Wednesday's actions. We believe that our discussion with New York next Wednesday about 
their provider tax status necessitates that we concurrently release similar information to every 
other potentially affected state. Three types of actions resulting from this comprehensive review 
will be announced. First, HCFA will clarify its interpretation of the law.and correct the 
regulation affecting one of the largest New York provider taXes. These policy clarifications will 
provide relief to 10 states, the largest amount (over $1 billion) going to New York. 



Second, HCF A will issue letters to 9 other states notifying them that one or several of their taxes 
may be impermissible. Two more states, New York and Louisiana, will also receive this news, 
but it will be in a letter that also provides some good news about other provider taxes in their 
states. HCF A will immediately contact these states to begin discussions. The letters do not 
contain final decisions nor are they legally binding; however, they tell these states that, without 
further information, HCFA could conduct an audit. 

Third, HCF A will ask another 17 states for more information on one or more of their provider 
taxes, to assess if they are permissible. (Nine other states who are in one of the top two 
categories will get similar requests.) For these states, we simply do not have sufficient 
information to determine the legality of at least some of their taxes. As we discuss this issue 
with these states, however, we will also make certain they are aware that they may be eligible for 
waivers that make their taxes permissible and/or that the provision of additional information may 
well clarify the legality of their taxes. [NOTE: All states affected are listed in the attached 
document; dollar amounts are not listed because we will not know them until/unless the states are 
audited.] 

Discussions and negotiations. The follow up to these letters will be, we hope, immediate 
discussions between HCFA and the states. Our primary goal is to protect the Federal Treasury 
prospectively. We may have to trade getting only a fraction of the retrospective disallowed taxes 
in return for expeditious agreements to prevent future use of impermissible taxes. However, the 
Department of Justice, which must approve all settlements, has not yet decided how it will 
evaluate these settlements. This information is crucial to HCF A's ability to negotiate with states 
in good faith. 

Implications. Very few ofthe states who receive notices will be pleased. For example, although 
HCFA is relieving approximately two-thirds ofNew York's past impermissible tax claims (worth 
over $1 billion), there is still at least $500 million in taxes that HCFA probably cannot consider 
legal. The New York delegation has already put us on notice that nothing less than a "hold 
harmless" solution is acceptable. They define this as meaning that they want us to waive all 
current taxes both retrospectively and prospectively; in other words, they want the provisions we 
line-item vetoed. 

Those states most displeased will be the 10 others receiving letters that say that we believe that 
one or more of their provider taxes clearly appear to be out of compliance. They are: Hawaii, 
Illinois, Indiana, Louisiana, Maine, Massachusetts, Minnesota, Missouri, Nevada, and Tennessee. 
Governor Carnahan, who met with Jack Lew recently to discuss Medicaid issues, made it clear 
that he considers his taxes legal and will go to court if necessary. There is no question that 
Missouri has the largest problem - they could owe nearly $1 billion. 

Another complication is that we anticipate that many of these states will appeal to you or the 
President to over-ride these preliminary or subsequent decisions. Since this is an enforcement 
action, we all need to be extremely careful about intervening. We must ensure that you and 
others who might be talking with Governors are well briefed on the issues, arguments and 
process. 



Finally, some states will inevitably seek legislative solutions, like New York's balanced budget 
provision. While we probably should not encourage this action (for the same reasons that we 
vetoed the New York provision), we also should not foreclose the possibility that some type of 
comprehensive legislative clarification could be' helpful as we aim to end the practice of 
illegitimately using provider taxes. 

Roll-out strategy. Obviously, our rationale and process for explaining our enforcement actions 
is crucial. DPCINEC and OMB are working with HHS and HCFA to ensure that we have an 
effective roll-out. This will include how we provide information to the Congress, the states, 
interested providers and unions, experts who will validate our enforcement action and influence 
elite media coverage, and -- of course -- a carefully orchestrated New York strategy. 

We will provide more details of the roll-out on Monday. We thought providing you this 
information first, however, would facilitate a more efficient discussion of this issue and how we 
are going to deal with it. 
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PROVIDER TAXES BY STATE 
(Estimated federal shara (FFP). If amount Is not yet calculated, it is "unknown.") 

PermIssible Impermissible Potentially Total Potential 
State Tax 11 To 21 Impermissible Tax 31 Llllblllty 

Alabama ($7.500,000) $0 $12.582.794 $12.582,794 
Arkansas 0 0 11.000,000 11,000,000 
Connecticut n/a ° 472,304,676 472,304,676 
District of Columbia (6.139,000) ° 0 0 
Florida unknown 41 ° 431,734,302 431,734,302 
Georgia nla 0 20,861.637 20,881.637 . 

HawaII n/a 11,285.642 10,072,653 21,358,195 
illinois nla 88,544,909 7.922,410 96,467,319 
Indiana nla 30,674,059 ° 30.674,059 
Iowa nla ° 8,882,659 8,882,659 
Kansas nla 0 13.336,915 13,336.915 
Kentucky 0 0 10.000,000 15,000.000 
Louisiana (86.343,668) 186.860,145 2,155.500 189,015,845 
Massachusetts n/s 858,129,757 0 658.129,757 
Maine nla 7.887.661 0 7,687.661 
Michigan nla 0 19,468.181 19.458,181 
Minnesota n/a unknown 387,611.331 387,511,331 
Mississippi (32.291.176) 0 0 °Missouri n/a 1.008,734,099 19,824,565 1,028,558,654 

, Montana (29,885.317) ° ° °Nebraska nI. 0 730,450 730,4S0 
New Hampshire n/s 0 111,609,880 111,609,880 
Nevada nla 27,605,e84 850,041 28,455,726 
New York (1,027,507,994) 545.335,326 21,261,313 586,596.639 
Ohio unknown 0 0 0 
Oklahoma 'nla 0 4.405,606 4.405.506 
Oregon nla 0 667,961 557.961 
Pennsylvania nla 0 10,837,317 10,837.317 
Rhodtl leland 0 0 31.000,000 31,000.000 
South Carolina (17.835,270) 0 0 0 
Tennessee nla 269,593,730 393,382,878 662.976,408 
Texas 0 0 157.000 167,000 
Utah (6,012,829) 0 10,064,166 10,054,156 
Vermont n/. 0 1,426.217 1,428,217 
Washington nla 0 34.263.712 34,263,712 
WIsconsin ~48,384.465~ . 0 ° °Total 	 ($1.280,899,618) 52,834,450,912 52.053,183,844 $4.887,634.756 

11 11 states submitted waivers for taxes HCFA determined permissible. Including NY'a regional tax 
9 states with 8n occupied bed tax, and 2 states with a change In tax rate. 

21 	 11 states submitted waivers for taxes deemed Impermi8sible by HCFA for failing the generally 
redlstributrve test, violating the hold harmless prOVision, or bad classes of taxe•. 

3/ 	26 atates submitted waivers which require more Information to determine permissibility and/or have 
licensing and user fees that require s waiver. 

41 	Flonda has snoccupied bed tax that will be deemed permissible pending addltlonsllnformation. 

10/3197, CRAFT 



DRAFT: Provider Tax State Letters, October 8, 1997 

Thirty-six states in total will receive letters. Since most st!1tes have mu)tiple health care-related provider 
taxes, these letters contain multiple findings about one ore'more of these taxes. 

States: Type of Findings 
Only permissible tax 
Permissible tax & more information needed 

6 
2 'J .. 10 permissible 

Permissible tax, impermissible tax & more information needed 
Only possible impermissible tax 
Possible impermissible tax & more information needed 

2 
3 . 
6 

] 11 impermissible, 

Only more information needed 17 '. 27 more information 
TOTAL 36 states 48 types of findings 

Permissible 
(1) Policy revision: Change regional tax 
(2) Policy revision: No longer need waiver for uniformity test (occupied beds I patient days). 
(3) Policy revision: No longer need waiver for uniformity test (uniform change in tax rate). 

Impermissible 
(4) Tax program appears to not be broad based (im'permissible class of providers). 
(5) Tax program appears to not be uniform (fails g~nerally redistributive waiver test). 
(6) Tax program appears to fail hold harmless rule. 

More Information Needed 
(7) Tax progra~ waiver requires more information. 
(8) , Licensing I user fees require more information. 

State Permissible Possibly 
Impermissible 

More Information 
Needed 

Alabama tI' (2) .I (7) 

Arkansas .. tI'(7,8) 

Connecticut tI' (7,8) 

District of Columbia tI' (2) 

Florida tI' (7, 8) 

Georgia tI' (7, 8) 

Hawaii tI' (7) 

Illinois 

Indiana 

;~ 
tI' (6) 

tI' (8) 

Iowa tI' (8) 

Kansas tI' (8) 



State Permissible Possibly 
Impermissible 

More Infor'ma~ 
Needed 

Kentucky 
,j' , 

11'(7,8) 

Louisiana 11'(2) ,v (6) 11'(8) 

11'(6) , 

i Massachusetts 11'(5) , 

• Michigan 11'(8) 

Minnesota ,11'(4) 11'(7) 

Mississippi 11'(2) 

Missouri 11'(6) , 11'(8) 

Montana , ,11'(2) 

• Nebraska 11'(7,8) 

Nevada 11'(5) 11'(8) 

• New Hampshire 11'(8) 

New York v, (1,3) 11'(4,5) 11'(7,8) 

Ohio 11'(3) 

Oklahoma 11'(7,8) 

Oregon 11'(7,8) 

Pennsylvania, 11'(8) 

Rhode Island '. 11'(7,8) 

South Carolina 11'(2) 

Tennessee 11'(6) 11'(7,8) 

• Texas 11'(7,8) 

!Utah 11'(2) 11'(7) 

Vermont 11'(8) 

Washington 11'(7,8) 

Wisconsin 11'(2) 

TOTAL: 36 STATES* 10 11 27 
* NOTE: 12 states have more than one type offindmg (e.g., both a permissible tax and one that needs 

. more information) so that there are more findings (48) than there are states receiving letters (36). 



FACT SHEET ON MEDICAID HEALTH CARE-RELATED TAXES 
October 8; 1997 

BACKGROUND 
During the late 1980s, many States established financing schemes that had the effect of 
increasing their Federal Medicaid funds without using additional State resources. Typically, 
States would 'raise funds from health care providers (through provider taxes or "donations"), then 
pay back those providers through increased Medicaid payments. Since the Federal government 
pays at least half of Medicaid payments, the provider taxes or donations would be repaid in large 
part by Federal matching payments. Using this mechanism, the State was left with a net gain 
because it only had to repay part of the provider tax or donation it originally received. 

The widespread use of these financing mechanisms contributed to.the extraordinary increases in 
Federal Medicaid expenditures in the late 1980s and early 1990s. One report found that provider 
tax revenue rose from $400 million in 6 states in 1990 to $8.7 billion in 39 States in 1992. There 
was a similar increase in Federal Medicaid spending, which more than doubled between 1988 
and 1992, with an average annual rate of over 20 percent. the number of people served by 
Medicaid did not rise by nearly so much and, in fact, unofficial reports suggested that some 
States used the funds generated through this scheme for non-Medi~aid purposes such as roads 
and stadiums. 

In response to this unprecedented drain on the Federal Treasury, Congress passed "The Medicaid, 
Voluntary Contribution and Provider Specific Tax Amendments of 1991" (Public Law 102-234). 
The first stand-alone piece of Medicaid legislation in the program.'s history, this law permits 
States to m;e revenue from health care-related taxes to claim Federal Medicaid matching 
payments only to the extent that these taxes are broad based (i.e., applied to all providers in a 
definable group); uniform (i.e., same for all providers within the group); and are not part of a 
"hold harmless" arrangement (i.e., the taxes are not devised to repay dollar-for-dollar the 
provider who was initially assessed). The law also precluded States from using provider 
donations, except in very limited circumstances. In addition, the law introduced limits on how 
much States could pay hospitals through disproportionate share hospital (DSH) program - the 
primary way that States repaid their provider taxes or donations. 

The final regulation for this law was published in 1993 after extensive. consultation with the 
States and .the National Governors' Association. ,The regulation defined which taxes are 
permissible, HCFA's methodology for determining permissibility of taxes, and a process for 
requesting waiver approval for ta~ programs ,that are either not broad based and/or uniform. 

HCF A has communicated with States .-' through letters, a national conference, and State 
contacts at the regional level- about the Administration's concerns with many of these tax 
programs. Many states have responded with waiver requests and questions about their programs 
or HCFA interpretations. Today, policy'guidance about our current interpretation of the provider 
tax law and regulations is being described in ~ State Medicaid Directors' letter" and a Federal 
Register notice. HCF A will also send some States letters about its preliminary findings about 
their particular taxes'compliance with the law and/or the need for additional information. 



POLICY CLARIFICATIONS 
In its ongoing review and update of regulations, HCF A has determined that several changes in its 
implementation of the Medicaid provider tax provisions are appropriate, as described in today's 
letter to State Medicaid Directors (dated October 8, 1997). First, HCF A will clarify its 
interpretation of taxes that are considered uniform. It will permit taxes on occupied beds or 
patient days to be considered uniform (previously, only taxes on all beds and all days were 
considered uniform). Second, the letter states that States do not heed to submit a new waiver 
request for a tax subject to an existing waiver if there is a uniform change in the tax rate. The 
letter also reminds States that they may suggest additiorial classes of providers to qualify as . 
"broad based" and that they should submit quarterly reports on their provider taxes and 
donations. These clarifications have resulted in the determination that 11 States' taxes are 
permissible and require no further review. 

In addition, HCF A has published in the October 8, 1997 Federal Register a correcting 

amendment to the provider tax regulation regarding its interpretation of the uniformity test. It 

lowers the threshold for allowable tax programs based on regional variations, enacted and in 

effect prior to November 24, 1992. The correction is to conform the regulation to HCF A and 

'Congress's intent to recognize such. taxes as generally redistributive. 


CONCERNS AND QUESTIONS ABOUT CERTAIN STATES' TAXES 
Today, HCF A will also send letters to some States discussing their particular provider taxes ­
specifically, notifying them that some of their tax programs are permissible, may be out of 
compliance with current law, and/or require additional information to be assessed. 

HCF A has identified several health care-related tax programs that appear to be. inconsistent with 
the statutory provisions. These provider taxes may fail to be broad based; uniform; and/or 
contain a hold harmless provision .. There is sufficient concern about these States' programs to 
justify an audit if additional inforination is not offered. However, these letters are intended as a 
starting point for discussions. In no instance will HCF A disallow payments without discussions 

· with the affected State and a financial audit. 

In addition, HCF A has asked some States for more information on their fax programs. It has 
identified a series of tax programs that appear to fail either the broad based or uniform test but 

· .could possibly qualify for a waiver. HCF A is notifying these States that they should provide 
· additional information needed for waiver requests. Similarly, HCF A has asked States with 
certain licensing and user fees to provide additional in order to determine their permissibility. 

Thirty-six States will receive letters. Ten of these States will be notified that their some of their 
questionable taxes are permitted through the policy clarifications described above. Eleven States 
will be informed that they may have impermissible taxes; two of these States also will be notified 
that some ?ftheir taxes are permissible. Another 17 States will be asked to supply additional 
il1formation rieeded to evaluate their provider taxes. 

HCF A will immediately contact each State to schedule a meeting at the earliest possible point to 
exchange information and discuss all issues relating to their taxes. HCFA's goal is to establish 
whether the taxes in question are impermissible and, if so, end ,their use. We encourage States to 
fully engage in discussions with HCF A to facilitate equitable and expeditious resolutions. 


