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NOTE TO REVIEWERS 

Please review immediately the attached documents on provider taxes. They should reflect the 
. most recent comments made by the Department and th~ White House. 

I 

(1) Fact sheet, as revised by the White House 

(2) Questions and answers 

(3) State Me.dicaid Directors letter 

(4) Boilerplate for state-specific letters 

\ 
(5) Examples of state-specific letters 

Please provide essenti:il comments directly to JimFI"iizera, HCFA, (410) 786-9535; (410) 786
3252 (t:1.,~) no later thari 3:30 p.m. today, October 7. ' 

Please note that repres~ntatives of the Department and the White House are presently meeting to 
discuss this issue. You will be notified if the outcome ot: this meeting impacts your review of 
these documents. : l 

Ken Choe 
10/6 

cc: 	 Kevin Thurm, DS 

LaVarne Burton, ES 

Harriet Rabb/ Anna Durand/Henry Goldberg, aGC 

Christy Schmidt, ASPE ~ 


John Callahan! Ashley FilesIPeter Harbage, AS~ 


Rich TarplinlSharon Clarkin. ASL 

Laurie BoederlMary Kahn. ASPA 

Katie Steele/Faith McCormick!Alison Greene. IGA 

Chris Jennings/Jeanne Lambrew, DPC 

Jack LewIBonnie Washington, OMB 
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FACT SHEET ON MEDICAID HEALTH CARE-RELATED TAXES 

October 8, 1997 


BACKGROUND 
During the Iate 1980s, many States established financing schemes that had the effec[ of increasing 
their Federal Medicaid funds without using additional State resources. Typically, States would 
raise funds from health care providers (through provider taxes or "donations"), then pay back 
those providers through increased Medicaid payments. iSince the Federal government pays at 
least- half of Medicaid payments, the provider taxes or donations would be repaid in large part by 
Federal matching payments. Using this mechanism., States were able to increase Medicaid 
payments to providers'without realizing increased costs'. 

The widespread use of these financing mechanisms contributed to the extraordinary increases in 
Federal Medicaid expenditures in the late 19805 and early 19905. One report found that provider 
lax revenue rose from $400 million in6 states in ]990 to $8.7 billion in 39 States in 1992. There 
was a similar increase in Federal M.cdicaid spending, which more than doubled between 1988 and 
1992, with an average annual rate of over 20 percent. The number of people served by Medicaid 
did not rise by nearly so much and, in fact, unofficial reports suggested that some States used the 
funds generated through this scheme for non-Medicaid purposes such as roads and stadiums. 

In response to this unprecedented drain on the Federal Treasury, Congress passed "The Medicaid 
Voluntary Contribution and Provider Specific Tax Amehdments of 1991 II (Public Law 102-234) 
The first stand-alone piece of Medicaid legislation in the program's history, this law permits 
States to use revenue from health care-related taxes to claim Federal Medicaid matching payments 
only to the extent that ~hese taxes are broad based (i.e., applied to all providers in a permissible 
class); uniform (i.e., same for all providers mthin the grbup); and are not part ofa "hold 
harmless" arrangement'(i.e., the taxes are not devised to repay dollar-for-dollar the provider who 
was initially assessed). ;The law also precluded States dom using provider donations, except in 
very limited circumstances. In addition, the law introduced limits on how much States could pay 
hospitals through the disproportionate share hospital (DSH) program - the primary way that 
States repaid their provider taxes or donations. 

The final regulation for this law was published in 1993 after extensive consultation with the States 
and the National Governors' As~ociation. The regulati~n defined which taxes are pennissible, 
HCF . A's methodology for determining permissibility of taxes, and a process for requesting waiver , 
approval for tax programs that are either not broad based and/or uniform. 

i ; 

HCFA has communicated with States - through letters, a national conference, and State contacts 
at the regionallevel-'about the Administration's conc~rns with many of these tax programs. 
Many states have responded with waiver requests and q~estions about their programs or HCFA 
interpretations. Today, policy guidance about our current interpretation of the provider tax: law 
and regulations is being described in a State Medicaid Directors' letter and a Federal Register 
notice. HCFA will also send some States letters about its preliminary findings about their 
particular taxes' compliance with the law and/or the need for additional information. 
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POLICY CLARIFICATIONS 
In its ongoing review and update of regulations, HCFA has determined that several changes in its 
implementation of the Medicaid provider tax provisions are appropriate, as described in today's 
letter to State Medicaid Directors (dated October 8,1997). First, HCFA will clarifY its 
interpretation oftaxesitbat are considered uniform. It will permit taxes on occupied beds or 
patient days to be considered uniform (previously, only ta:..~es on all beds and all days were 
considered uniform). Second, the letter states that Stat'es do not need to submit a new waiver 
request for a tax subj'eCt to an existing waiver if there is a unifonn change in the ta..'{ rate. The 
letter also reminds States that they may suggest additiohal classes of providers to qualify as 
"broad based" and that they should submit quarterly reports on their provider taxes and 
donations. These clarifications have resulted in the determination that 1 0 States' taxes are 
permissible and require no further review. 

In addition, HCFA has published in the October 8, 1997 Federal Register a correcting 
amendment to the provider tax regulation regarding its interpretation of the uniformity test. It 
lowers the threshold for allowable tax programs based on regional variations, enacted and in 
effect prior to November 24, 1992. The correction is t6 conform the regulation to RCFA and 
Congress's intent to re~ognize such taxes as generally redistributive. 

4 , 

CONCERNS AND Q'UESTIONS ABOUT CERTAIN STATES' TAXES 
Today, HCF A will also send letters to some States discfissing their particular provider ta..'{es 
specifically, notifying them that some of their tax progr!ms are permissible, may be ou[ of 
compliance with currc~t law, and/or require additional {nformation in order to be assessed. 

HCFA has identified several health care-related lax programs that appear to be inconsistent with 
the statutory provisions. These provider taxes may fail to be broad based; uniform; and/or contain 
a hold harmless provision. There is sufticient concern about these States' programs to justify an 
audit if additional inforination is not offered. However.;these letters are intended as a starting 
point for discussions.(n no instance will HCFA disall~~ payments without discussions with the 
affected State and a financial audit. " 

In addition, HCF A has8sked some States for more information on their tax programs. It has 
identified a series ofra.x programs that are not broad based or uniform but could possibly qualify

, I 

for a waiver. HCFA is jnorifying these States that they spould provide additional infonnation 
needed for their waiver:requests. 1 
. I 

Twenty-two States will receive letters. Ten of these States will be notified that some of their 
questionable taxes are permitted through the policy clarifications described above. Eleven States 
will be infonned that they may have impermissible taxes. Another 9 States will be asked to supply 
additional information needed to evaluate their requests for waiver of broad based andlor 
uniformity requirement~. [Ccrtilin States fall into more th.m one of these categories], , 

HCFA will immediatel{contact each State to schedule a,meeting at the earliest possible point to 
exchange information and discuss all issues relating to th.eir taxes. ReFA's goa] is to establish 
whether the taxes in question are impenl1issible and, if s6, end their use. We encourage States to 
fully engage in discussi6ns with HeFA to facilitate equit~ble and expeditious resolutions. 
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. 	 , 

HEALTH CARE RELATED TAX DRAFtr OUESTIONS & ANS\VEnS 

l.Q. 	 How will you make sure vulnerable people are not hurt, or kicked off 
:Medicaid rolls as the federal govcrnmentrccoups its overpayments from 
states'! 

A. 	 The Administration's record of protecting Medicaid and the people it 
serves is w~1l documented. One of the maj9r reasons why the President 
vetoed the 1995 Republican budget bill was:its intent to dramatically 
reduce its Medicaid funding and eliminate'the guarantee of health care to 
low income and disabled Americans. It wotild not suppOli policies that 
disadvantage Medicaid beneficiaries. The Administration's actions will 
increase th~ public's confidence in the Feder:fl,1 oversight of the Medicaid 
program \ 

2,Q. 	 New l'ork.'s GO'r'ernor and Congressional1Uelegation have made it clear that 
no less thah a "hold harmless" outcome (meaning the state owes no money to 
the Federal government) to the Administration's review of provider taxes 
would be acceptable. They feel the HCFA action taken tOday unfairly 
exposes New York to over $500 million in;liabilities thatthc state's 'Medicaid 
program cannot afrOI'd to pay. Don't you care about the hospitals and the 
poor people that the 1Vledicaid program sfl"ves? 

A. 	 First, the·Pr'esidcnt's record of support for tHe Medicaid program is 
longstanding and clear. He fought long and hard to ensure that the 
program w~uld not be block granted and that guarantee of health coverage 
for millions .of Americans would be preserved, 

Second, the.announcement today makes clear that New York cannot be held 
liable for over $1 billion in regional provider ta"es that were previously in 

. question. This is -- without question -- the largest provider tax that New York 
relied on and, as such, today's action relieves the state of major budgetary 
concerns. 

. 	 \ 

Third, the o~!st:lnding provider taxes still in question are just that -- still in 
question. There are a number ufprovider taXes that appear to be out of 
compliance ~ith current law and regulation. :As the government's enforcement 
agency tor Medicaid, IillS must make certairl that all state ta..;'(es comply with 
the law, However, this is the beginning ofth6 process, New York, and every 
other state notified today that they may be similarly out ofcompliance, will 
have the opportunity to provide information to illustrate that their cited 
provider tax ,is consistent with the law. 1 
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But let's be clear: to ensure the Medicaid program is well run and serves 
the taxpayers who support it, we must be certain that the Federal Treasury 
is not impehnissibly being tapped to under.vrite costs that are the 
responsibility of the states. To not do so would be unfair to those other 
states (and 'the taxpayers who support them) who arc in compliance. 

3.Q. 	 What is HCFA's rationale for a change irt some of its policies regarding 
these taxes?' Does it clarify the status of ~tate provider taxes or arc some 
still open to dispute? '. 

A. 	 The law allows the Secretary to determine ifa tax meets the statute's 
requirement that a health care related tax is permissible if it is broad based, 
unifonn, and does nqt contain a "hold harmless" provision (an arrangement 
whereby the taxpayer is assured it will get the money back). After careful 
review of o'ur interpretation of the law, we ijave detennined that one ofthe 
types of taxes we questioned - those impose~ on providers based on patient 
days or the occupied beds - are indeed unifO(m. In addition, we have 
determined, States do not need to sub'mit a new waiver request for a tax 
under its eX,isting waiver if there is a unifo nn change in the rate. Thirdly,, 	 ( 

HCFA has published in the Federal Register..a correcting amendment to the 
uniformity rest in the regulation lowering thJ threshold for allowable tax 
programs b~$ed on regional variations, enacted and in etTect prior to 
November 24, 1992. These policy c1arificatibns and corrections have 
resulted in the determination that 10 States' taxes are pennissible and 
require no further review. However, ReF A still has questions and 
concerns about other States' tax programs. In addition to the policy 
clarifications being transmitted today, ReF A will also send letters to some 
States discussing their particular provider taXes. 

, 

4.Q. 	 l1CFA plans to send :luditors into states ,yith impermissible provider 
taxes. What exactly will they be looking for? 

'4 	 , 

A. 	 States with provider taxes that appear to be i:mpermissible will have an 
opportunity to provide new ·information that :Icould preclude an audit. In 
the case of an audit, auditors will conduct on-site examinations to 
determine the total revenue collected from each health care related tax 

I 	 , 

program HCFA determ.ined to be out of compliance. This will help HCFA 
determine the amount e(lch state needs to reimburse the federal government 
for imperrrussibly collected federal matching funds, 

5.Q. 	 Wh:H is impermissible abollt the taxes tha:t have been disallowed? 
\Vhat docs ~'broad based and uniforril" mean? 
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A. 	 None of the health care related taxes in question have been disallowed, but 
HCFA has;sufficient grounds to begin to audit certain States' tax 
programs.iHCFA is still reviewing these pI:ograms. However, 
impermissible health care related taxes fall into three general categories: 
taxes impo·sed on groups not .listed in the statute or regulation ("bad 
classes"); taxes returned to the ta.;"payers ("hold harmless"); and taxes that 
fail the broad based andlor uniformity waiver test. In general a broad 
based health care related tax is one that applies to all members of a class or 
category. Uniform health care related taxes mean a tax which is levied at 
the same ra.te for all those in a particular group or class. A "hold harmless" 
means that ;thl.': l<L-:es are returned to the ta.xpayer. 

6.Q. 	 1\'1any stat~s have had waiver application~ at HCFA for several years.\Vhy 
did this ac'tion take so long? : 

A. 	 Reviewing the state waiver requests did tak~ longer than we would have 
liked. The:evaluation of each waiver reque~tis a lengthy and complicated 
process that often requires HCFA to seek a4ditlonal information from 
states and for states to resubmit calculations'that may have been done in 
error. After a careful review of each waiver request, HCFA is now issuing 
letters to several states. 

7.Q. 	 Are some states getting a better deal th;ln: others? Can you say 
unequivoc:illy that this policy is being applied fairly among all the states? 

A 	 No state is getting "a better deal" than anoth~r state. The ReFA policy 
has a national application and effect. For ins~ance, all states that tax 
hospitals based on the number of days they have patients in the hospital 
(occupied b~d/or patient days) or only make~a unifonn change in the rate of 
a tax that is Dther'l)r'ise broad-based are now considered to have permissible 

. I 	 ' 

taxes, to the extent these tax programs do n~t contain a hold harmless 
prOVISion. 

8.Q. 	 Do you expect states to sue over this recovery attempt? What is your 
response? 

A 	 We hope thih States will agree to fully engag~ in discussions with HCF A to 
facilitate equitable and expeditious resolution:s, rather than pursue lengthy 
and costly lawsuits. If a State opts not to dis~uss these issues with HCF A, 
then the nori'nal course of action would ensu~. HCFA would conduct a 
financial audit to determine the total rcvenue:collected from each health 
care related tax program lIeFA has determin~d to be out of compliance. 
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HeFA would then issue a "disallowance" to the State for the amount of. 
impermissible collected federal matching funds. ifa State disagrees with 
HCFA's decision, it can file an appeal with the Departmental Appeals 
Board (Df\B), If a State disagrees v.ith the DAB decision. it can pursue 
the issue in coun. 

9.Q. 	 How many stales owe money to the federal government because of 
inappropriate provider taxes? How far into the past is the federal 
government going to examine state provider taxes? , 	 . 

A. 	 HCFA has lidentified 11 states with potentially 
impermissi~le taxes. No final determination! has been made.. 
HCFA wi!l;perform audits to make the final'~determination. 
As to the "look back" period, most states were given nine 
momhs after the law's Jan. 1, 1992 effective date to bring 
thel:- ta.',:eS into complia.nce. That transiiion for most states 
ended on Oct. I, 1992. Two states' transition period ended 
Jan. 1, 1993 and eight states' transition period ended July 1, 
1993. All i'tnpermissible taxes since this look back could be 
subject to a::disallowance. . 

i 

lO.Q. Does this tomplete the provider tax examination, or is the federal 
governme~t going to come back to the states later with more . 
disallowances? ~ 

!. 

. 	 , 
A. 	 The lettc;rs that arc being sent currently do not complete HCfA's review of 

the health care related tax issue. There are several health care related tax 
programs for which HCF A still needs additional infonnation from the states 
involved.· If the agency finds violations, disallowances will be issued. Of 
course, stat~s will continue to levy new ta."<d. and HCF A will continue to 
review these taxes for complian.ce with the l~w., 	 , 

1l.Q. 	How much.'in total does the federal government expect t9 recover? 

£ 	 ~ 

."'. 	 HCF:\' s pr:imary goals is to end the lise of impermissible taxes. In 
o;dcr to deLhmine the amount of repayment bwed to the ft:deral 
government}. audits must be performed to dethmine the exact amount of 
revenue collected from any impermissible health care related taxes. 
Furthermore, HCF A will offer to meet with the states for possible 
negotiations; of settlement agreements. However, based on initial estimates 
through March ] 997> HCF A has identified 11 states with impermissible 
ta.xes and 9 states with tax programs requiring approval ofwaivers. 

l 	 . , 

http:complian.ce
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HCfA estimates the tOlal amount of impennissible taxes to be between $2 
billion and $4 billion. . 

12.Q. 	 Isn't HCFA just issuing these disallowance letters to provide cover for 
President Clinton's use of the line-item veto of a special th for New 
York's improper provider taxes that had:been in the Balanced Budget 
Act? 

A. 	 No. HCFA has been reviewing state requests of waivers of the health care 
related tax laws for some time. The letters issued today were in the 
pipeline prior to the President's action. The item canceled by President 
Clinton woOld have given preferential treatment to New York by allowing 
that state to continue relying on potentially impermissible taxes to fund its 
share ofthe:Mcdicaid program. This prefere'ntial treatment would have 
increased Medicaid costs,would have been unfair t:ostates playing by the 
rules and wQuld have established a costly pr~cedent. 

, 	 & 

,~ 	 ~ 

13.Q. 	 What Idnd:of hospitals, and which States'benefit from the occupied 

b(:d/patiell~ day policy change? 


A. 	 Broad based occupied bedfpaticnt day taxes are imposed on all hospitals 
providing inpatient hospitals services in a State. This includes acute care 
hospitals, rehabilitation hospitals, psychiatri~ hospitals, and any other non
acute care ~ospital in a State. 

All States that have taxes based on occupied beds/patient days would have 
permissible! taxes under the clarification. . 

, 

(8 States • Alabam~, DC, Louisiana, Mississippi, M9ntana, South Carolina, Utah, 
Wisconsin] . 

. 14.Q. 	 The "corr~cting amendment" would clulIlge the generally redistributive 
waiver test threshold from .85 to .7. Is it·true that this new number 
benefits only the State of New York? Is this another attempt by New 
York to get some sort of special fix? Why is HCFA so dctermincd to give 
NY special ueatment in the til"St place? .1 

A. 	 HCFA is ~ttemptil1\1, to satisfy COn!:!.ressionai intent to consider a tax 
1 	 "-' '-' 1 ' 

program e!'lacted al1din etTectprior to November 24, 1992, based solely on 
regional variations to be generally redistribl!tive. While it is HCFA's 
understanding that the State of New York is the only State that has a tax 

; 	 ( . 
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program of this nature, the corrected amendment is not an attempt to give 
the State of New York preferential treatment. Instead, it is HCFA's 
responsibility to implement the statute and apply a proper 
percentage to the generally redistributive test to consider taxes based on regional 
variation to be generally redistributive. 

,15.Q. 	 How much: in total does the Federal government expect to recover from 
the State of New Yod<? 

A. 	 The exact amount of possibly impelmissible taxes in New York is not 
knO\\l1 at this time. First, we must obtain any and all infonnation from the 
state on the~ status of their provider taxes. Second, we would need to 
conduct tinancial audits to ascertain the exact amount of money at stake. 
PreliminarY: estimates suggest that this could', with no additional 
infonnation, sum up to more than $500 milli'on. l:lowever, New York will 
also benefit from several c1aritications of existing law that makes clear that 
over $1 billion in provider taxes is permissible. 

16.Q. 	 IICFA recently published the allotments for child health and has 
provided guidance to States OIl how to apply for 'access to this money. 
HCFA is liow threatening to disallow billions of dollars' under the 
Medicaid program, which also serves oth~n\'ise uninsured children. 
A ren' t these two in itiatives working at cross-purposes? 

. 	 I 

A. 	 HCF A is not questioning the expenditures l1}ade by States with potentially 
impermissible healtbcare related taxes. Th~ health care related tax.es at 
issue are a source of the States' funding of Medicaid expenditures. The 
statute is very clear with respect to pennissible sources of funding based on 

, health care related taxes. 	 To the ex1ent a State funds any Medicaid or child 
health ex.penditure(s) with a broad based, uniform tax on a penrussible class 
of items or services which does not hold taxpayers harmless for their tax 
costs, HCF:A will allow the State to use that! revenue as its match for 
Medicaid expenditures. However, States 'fI,t\th impermissible health care 
related la..'{es that did not abide by the law ale subject to HCF A's 
disallowan~e of the funding. 

17.Q. 	 Due to the subst:Ultial amount of money involved, does HCFA intend to 
negotiate :~ny of the impermissible tax disallowances? 

A. 	 ReFA warits to end tile use of impermissible taxes as soon as possible. We 
intend to meet with states immediately to discuss all issues regarding 
impermissible health care related taxes. HCFA's goal is to establish whether 
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the taxes in question are impermissible and if so, end their use. We 
strongly encourage states to fully engage in ,discussions with HCF A to 
facilitate equitable and expeditious resolutions. 

18.Q. 	 The Mayor's Otlice, the Governor's Office, the New York Hospital' 
Association, :lnd even AI Sharpton are th;reatening to sue the Federal 
Go\'ernment over this provider tax is,s ue.:; Do you have any n:sponse to these 
threats? . 

A. 	 They certainly have the right to sue) but we would hope that these parties would 
allow the Governor's otTIce and the Health Care Financing Administration to work 
through the normal process before they pursue a lengthy and potentially expensive 
legal respohse, We do believe, however, th?-t the Courts will uphold the 
Derartme~t' s interpretation of the law and t:he regulations that interpret the 

: 	 : 

19.Q. 	 What about the issue of the cOlIslilutionnlity of the line item veto and 
Senator Moynihan's indication that he s~pports a challenge of the 
President'k veto? 

A: 	 We believe that the President's line item veto power authority, which was 
authorized'in statute by the Congress, would be upheld in any court challenge. 

20.Q. 	 'Vhat is the \Vhite House's involvement in this issue? 

. A. 	 Medicaid ~nforcement actions are handled directly by the Department of Health 
and Humat) Services, and the Health Care Fiinancing Administration CHCFA) in 
particular. ,,As we do for all similar types Oflpublic announcements, the White 
House and the Office ofManagemenr and Budget have reviewed HCF A's policy 
clarifications and preliminary findings on st~tes' compliance with current law and 
regulations, related to provider taxes. Howeyer, the White House has no direct 
involveme~t 'W'ith enforcement actions and negotiations with individual states, 
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~LL STATES - GENERAL POLICY LETTER 

Dear state Medicaid Director: 

We are writing to inform you of several policy interpretations 
which the Health Care Financing Administration (HCFA) has 
recently adopted. These interpretations relate to the Medicaid 
Voluntary Contribution and provider-Specific Tax Amendments of 
1991, Pub. L. No. 102-234 § 2(a) (codified at section 1903(w) of 
the Social Security Act (the Act»), and related regulations! and 
were adopted as part of a thorough review of HCFA's policies in 
the area of pr6vlder taxes. While this letter addresses only 
policies of broad, general applicability, in the near future some 
States will receive additional correspondence that will explain 
how HCFA belie~e~ these and other tax policies affect the 
specific provi~er taxes that have been enacted in your state. 

, , 

As you know, the Medicaid Voluntary Contribution and Provider 
Specific Tax Amendments were enacted to limit Federal financial 
participation (FFP) in States' medic~l assistance expenditures 
when the States receive funds from, among other sources, 
irnperm ible health care related taxes. Under the Act, states 
may continue to receive FFP with respect to "broad based" and 
"unifcrJ"TI" health care related taxes. According to section 
1903 ('..') (J) (8) I ;a broad based health care related tax means a 
heal~h care related tax which is imp6sed with respect to a 
permissible class of items or servic's on all providers in that 
class. In addition, under section 1903(W} el} (C}of the Act, a 
uniform health care related ta~means a tax which is imposed with 
respect to a permissible class of items or services at the same 
rate for all p~oviders. For those taxes which are not broad 
based or uniform, the Secretary may grant waivers if she finds 
that the taxes in question are i'generally redistributive, ", 
pursuant to section 1903(w) (3) (E) of·the Act. 

In this letter, we first clarify HCFA's interpretation of the 
requirement that health care related taxes be applied uniformly. 
Second, we clarify that, when the Secretary has granted a waiver 
with regard to a health care related tax because she has 
concluded that the tax is generally redistributive, a later 
uniform change in the rate of tax will no~ require the State to 
submit a new waiver request. Third,:weare reminding states of 
their opportunity to propose additional classes of providers, 
items, or services which the Secretary may consider including as 
permissible classes. Fourth, we are~reminding States that all 
provider related donation revenue anQ health care related tax 
revenue, which 'includes licensing fee revenue, must be reported 
to HCFA on the HCFA-form 64.11A. 
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First , with regard to the requirement that health care related 
taxes be uniformly imposed / ' the implementing Federal regulation 
at 42 C.F.R. § 433.68(d) (iv) specifies that. a health care related 
tax will be considered uniformlY imposed if the tax is imposed on 
items or services on a basis other than those provided by 
statute, and the state establishes to the satisfaction of the 
Secretary that the amount of the tax~is the same for each 
provider of such items or servites i~ the class. We are 
clarifying that HCFA interprets 42 C~F.R. § 433.68(d) (iv) to 
include health_~are related tax~s on the occupied beds of a 
facility or the patient days ofa facility. HCFA has concluded 
that, to the extent the rate of a health care ~elated. tax is the 
same for each occupied bed or patient day and the tax is applied 
to all providers in the permissible class of services, a health 
care related tax program based on occupied beds or patient days 
will be considered uniformly applied. Previously, HCFA had 
interpreted the Act to require that the tax be applied to all 
beds or all days to be considered uniform. 

Second, where States have sought and~obtained waivers for 
existing health care related tax programs, HCFA is clarifying 
that a uniform ,change in the rate of 'tax will not require a new 
waiver. To the. extent a state makes ;:no other revisions to an 
existing health care-related ta~ program (e.g., modifications to 
provider or revenue exclusions)~ HCFA would not view a uniform 
change in the tax rate asa new health care related tax program. 

Third, section ,1903(w) (7) (A) (ix) of the Act states that the 
secretary may establish, by regulati~n, classes of health care 
items and services, other than those:listed by statute. The 
implementing regulation, at 42 C.F.R~ § 433.56 specifies 10 
additional permissible classes of items and services. In 
addition, the preamble to the implementing regulation indicates 
that the Secretary will considei adding additional classes if 
States can demonstrate the need for additional designations and 
that any proposed class meets the following criteria: 1) the 
revenue of the class is not predominantly from Medicaid and 
Medicare (not more than 50 percent from Medicaid and not more 
than 80 percent from Medicaid, Medic~re, and other Federal 
programs combined); 2) the cl~ss is clearly identifiable, for 
example, by des"ignation through state licensing programs, _ 
recognition for Federal statutory purposes, or inclusion as a 
provider in state plans; and 3):the 6lass is nationally 
recognized rath_r than uniquet6 a state. This a reminder and 
an invitation to States that th~y mat identify additional 
classes. 

Fourth, section 1903(w) (7) (F) of the Ac~·defines:the term "tax" 
to include any licensing-fee, •assessment, or other mandatory 
payment. Therefore, any licensing f.e applied to the items or 
services liste~ by statute and/6r re~ulation must comply with the 
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Page 3 - state Medicaid Director 
, , \ 

. . . ," 

, 

law. Furthermore, section 42CFR 433.56(a) (19) requires that for 
health care items or servicesnbt listed by regulation on which 
the state has enacted a licensing fe~ or certification fee, the 
fee must be broad based, uniform, not contain a hold harmless 
provision, and the aggregateambunt 6f the fee cannot exceed the 
state's estimated cost ofope~atinq the licensing or 
certification program. section.: 42 CFR 433.68 (c) (3) states that 
waivers from the uniform and broad based requirements will 
automatically be granted in cases of ' variations in licensing and 
certification fees for providers if the amount of such fee is not 
more than $1,000 annuallypetp~ovider and the total amount 
raised by the stat from the i~e~ is used in the administration of 
the licensing or certification program. This is a reminder to 
states that any licensingorcertific,ation fee imposed on 
providers of health care items or se~vices is considered a health 
care related t~x. I ~ 

Finally, sectidn 1903(d)~~} (A) of t~' Act requires that States 
include in thefr quarterlye~~enditu~e reports, information 
related provider-related donation~ and health care-related 
~axes. This i~ a reminder toreport'all provider-related 
donation revenUe and health car~-rel~ted tax revenue on the HCFA
form 64.11A 

If you have any questions:concerning'these policy clarifications, 
please contadtyour regioria16ffice.

'. : 

••• sincerely, 

•..! 
. ~ 

: 	S~lIY K. Richardson 
•. 	Director 
c~nter}for Medicaid and State 

•...• operations 
.. ! 

: 	 : : .! 

cc: All Regional Administrator!:> 
. . ::=:: 

All HCFA Associate Regional Administrators 

Division of Medicaid'and"State operations
. . .' 

Lee Partridge ....! .. \ 

American ~ublic welfaieis~ociaiion 


, " ~. 

Joy Wilso~' . 

National Conference.of state Legislatures 


. c 

Jennifer ~axendell :.. . t 


National ~overnors'~isscibi~t{ori"
,!
. . 

http:Conference.of


10/07/97 TUE 11:34 FAX 202 205 2135 EXEC SECRETARIAT !41 015 

. . .~, 

GROUP 1 ;. PER1\flSSlBLE TAX ONLY 
, ; 

LETTER TO: D,C., Ohio, Mississippi, Montana, South Carolina, and Wisconsin 

, s 

Dear (State l\1edicaid Director):, 

This letter informs you about the He~lth Care Financing Administration's (HeFA's) review of 
your health care-related tax program! As you know~ublic L<lw 102-234, "The Medicaid 
Voluntary Contribution and Provider-Specific Tax ,Amendments of 1991" amended provisions of 
Title XIX of the Sociai Security Act and establishedne~ limitations on Federal financial 
participation (FFP) when States receive funds d,onatedby providers and revenues generated by 
certain health care related taxes., The law. also ~stablished a definition of the types of health care 
related tax revenues States are permitted to receive without a reduction in FFP, Such taxes are 
broad based taxes which apply to all health car~provid~rs in a given class in a uniform manner 
and \vhich do not hold, taxpayers harmless for their tax costs. 

Tod~iY HeFA is senGi an AJj State Medicaid DirectoFsletter clari(ving its interpretation of the 
uniformity provisions speciti at 42 CFR 433 ,68(d)(iv) and its policy regarding a rate change to 
an existing health carc:rclatcd tax: program, As.a result of this clarification waiver approval is not 
necessary for the Lnam~....pft~p'rqgraml to be consider~d pemissible. The (rate percentage(s)) 
tax on the (tax base(s)) of (provider class(es)) for which you submitted a reque~t for waiver 
approval of the broad based andunifortnity req*iremerits meets the applicable provisions of the 
statute and regulations'. Thus as currently strudured, this provider tax is permissible and requires 
no further review. ' ' , 

If you have any additional questions, please coritact{A;B-~~j-:Qr.llMS..Q) at (p_b.Ql1~JJJJJI!h.~.r). 

, , , 

Regiorial~dministrator ' 
~ 

" ' 

. ". i 
, ' 

, " 
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GROUP 2 :-Th1PERl\USSffiLE TAX ONLY 

LETTER TO: Indiana; Maine, Massachusetts, Minnesota, Missouri, and Nevada 

Dear (State Medicaid Director): 

Tills letter informs you about the cun:ent status of the Health Care Financing Administration's 
(HCfA's) review ofyour health care-related taxprogratns. As you know Public Law 102-234, 
"The Medicaid Voluntary Contribution and Provider·Specific Tax Amendments of 1991" 
amended provisions of Title XlX.ofthe Social Security Act and established new limitations on 
Federal financial participation (FFP) wberi States receive funds donated by providers and revenues 
generated by certain health care relatedttiXcs. The law also established a definition of the types of 
health care related tax revenues States are peimitted to receive without a reduction in FFP. Such 
taxes are broad based taxes which apply to all health care providers in a given class in a uniform 
manner and which do not hold taxpayers harml~ss for their tax costs, 

'. . ' ~ 

Based on information received by HeFA:, the State of(XXXX) imposed a (rate percentage) 18..,-.;. 

on the (ta.x base(s» of(provider class{es». The:(typeoftax) tax (speci,ty provision of the tax that 
does not comply with the appropriaterequireinent). 

Section (statute citation) of the Social Security Act spc~ifies (description of provision violated). 
. ::: : . :', 

A reprcscnt31ive ofHCFA ..viii be comJcting you shortly to arrange a meeting for discussion of . 
thi:se preliminary findings. HCFA's goal is to establish t.,'hether the tax in question is 
impermiS::iible and, if so, end ilS use, We encourage you: to fully engage .in discussions with HeFA 
to facilitate an equitabl~ and expeditious resolution, '. 

If you have any additiohal questions, '!plea:se contact (ARA (or DMSO) at (phone number). 

. . 

SiAcerely, :1 . 

Regional Administrator 

'j ., . 
i . 

; : 
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GROUP 3 - PERMTSSIBLE TA..X, IlVIPEIU4ISSIBLE TAX, & ADDI~IONAL 
TNFORMATION 

LETTER TO: New York \ . 

Dear (Stat~J.1edicaid Director): 

This letter informs you about the current status of the Health Care Financing Administration's 
(HCFA's) review ofyour health care-related ta:Xprograms. As you know Public Law 1029 234, 
"The Medicaid Voluntary Contributipnand Providcr...;Specific Tax Amendments of 1991" 
amended provisions ofTitle XIX ofthe$ocial 'Security Act and established .new limitations on 
Federal financial parti~ipation (FFP) when Stat~sreceive funds donated by providers and revenues 
generated by certain health care related taxes.' The law also established a definition of the types of 

: ':: )

health care related tax revenues States are permitted to receive without a reduction in FFP. Such 
ta.,xes are broad based taxes which apply to aJl ~eaJth care providers in a given class in a uniform 
manner and which do not hold taxpayers harmless for. their tax costs, 

Based on information received by HCFA. the Sta:teof (name of State) generates revenue from at 
least (numeer of taxes) health care related tax programs.' We have reviewed these tax programs 
and have made the preliminary determina~iQn that they fall into the following categories. 

Permissible Health Cafe Related Tax:es .•• 

HCFA has determinedt,that several ofyourprovideda.X¢sare pem1issibJe and require no further 
• .• :., " . ,I 

.reVIew. 

. . . 

First (description of first tal{ that is considered permissible). 

P<;Hentially Impermissible Taxes. 

The State of(XXXX) imposed a (ratepetcentage)tax on the (tax base(s» of(provider class(cs). 
The (type of tax) tax (specify provision ofthe tax that does not comply with the appropriate 
requirement). . .. " . 

Section (statute citatio:n) of the Social Security'Actspe~ifies (description of provision violated). 
'. ',' , " -'1 

Request for Additional Information 



1.0/0i/9i TUE 11: 35 FAX 202 205 2135 . EXEC SECREn,R B T I4J 018 

t " . 

; . 

For HeFA to assess the pennissibility ofyour othe~ ne'alth care-related tax programs, more 
information is needed: .. j .. 

You have indicated that certain fees are riot health care related. 

You h,i'',':;: slJbrnitted.;l request for a waiver of the broad based and uniformity requirements for the 
(ratt percentage) tax on the. (tax base(cs» of (providerrclass(es». 

After reviewing your waiver request, we need the fOllov,ringadditional information in order to 
determine if your \.vaiver is approvable: 

A representative ofHCF A will be contacting you shortly to arrange a meeting for discu.ssion of 
these preliminary findings. HCFA's goaris to establish whether the tax in question is 
impermissible and, if io, end its use. We encourage you to fully engage in discussions with HCF A 
to facilitate an equitable and expeditious resolution. 

If you have any additional questions, please contact (ARA for DMSQ2 at (phone number). 

Sinterely; .: . 
~, : 

iegional Administrator 

.!.' . 
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GROUP 4 - PERMISSmLET~'& IMPERMISSIBLE TAX 

LETTER TO: Louisiana 

This letter informs you about the current status of the Health Care Financing Adl'l'llnistration'S 
(HCFA's) review ofyour healthcare-reIated tax programs. As you know Public Law 102-234, 
"The Medicaid Voluntary Contribution and Provider7'Specific Tax Amendments of 1991" 
amended provisions of Title XIX of the Social Security Act and established new limitations on 
Federal financial participation (FFP) when States receive funds donated by providers and revenues 
generated by certain health carerelated taxes. The law also established a definition of the types of 
health care related taX revenues States are permitted to: receive without a reduction in F~P. Such 
taxes are broad based:ta-;;:es whiCh apply to all health care providers in a given class in a uniform 
manner and which do ~ot hold taxpayers harmless for their tax costs. 

Based on information received by RCFA, the Slate of (name of State) generates revenue from at 
least (number of taxes) health care related tax programs. We have reviewed these tax programs 
and have made the pre1il'l'llnary determination that they faU into the follov,;jng categories. 

Permissible Health Care Related Taxes 

ToJ:::y HCFA is .::m All St3.te Medicaid Directors letter clarifying its interpretation of the 
un:f.Q[lTlilY at eFR 433.p8(d)(i\!) and its policy regarding a rate change to 
an existing health care:'related ta..x program. As a result of this clarification waiver approval is not 
necessary for the (name of tax program) to be considered permissible. The (rate percentage(s) 
tax on the (tax base(s)) of (provider class( es») for which you submitted a request for waiver 
approval of the broad based and uniforl'l'llty requirements meets the applicable provisions of the 
statute and regulations. Thus as currently structured, this provider tax is permissible and requires 
no further review. 

l:otentially Jmpermissible 

Based on information received by HCFA, the State~f(XXXX) imposed a (rate percentage) tax 
on the (tax base(s» of;(providerclass(es)). The (type oftax) tax (specify provision of the tax that 
does not comply with the appropriate requirement) .. . 

\ .. .... : : ...:: . . 

Section (statute citation) of the Social Security Actspecitles (description of provision violated). 
I '; 
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A representative ofHCFA will be contacting you shortly to arrange a meeting for discussion of 
these preliminary tindings. HCFA's goal is to establish';whether the tax in question is 
impermissible and, if so, end its use. We encourage YOIl to fully engage in discussions with HCF A 
to facilitate an equitable and expeditious resolution~ ~ 

If you have any additional questions, please cohtact (ARA for DMSO) at (p..bsme number). 

Sincerely. 

Regional Adininistrator 
\wo, . , 

. \ 

,. 
I 
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GROUP 5 - PERMISSIBLE TAX & ADDITIONAL INFOMiATION 

LETTER TO: Alabama and Utah 

Dear (State Me_Qicaid Director): 

. . 

This letter informs you about the Cl.urent status oftheHealth Care Financing Administration's 
(RCFA's) review ofyour health care-related tax programs. As you know Public Law 102-234, 
"The Medicaid Voluntary Contribution and Provider-Specific Tax Amendments of 1991" 
amended provisions ofTitJe XIX of the Social Security Act and established new limitations on 
Federal financial participation (FFP) when States teceive funds donated by providers and revenues 
generated by certain health care related taxes. The law also established a definition of the types of 
health care related ta.x revenues States are permitted to receive without a reduction in FFP. Such 
taxes are broad based taxes which apply to all bealth c.ire providers in a given class in a uniform 
manner and "Yhich do~ot hold taxpayers harmless for their tax costs. 

,:; , . . 
Based on information received by HCFA. the State of (name of State) generates revenue from at 
least (number of taxes) health care related tax programs. \Ve have reviewed these tax programs 
and have made the preliminary determination that they fall into the following categories. 

Pem1issible Health Care Rc:lated Taxe~ 
. :, 

Today HCF A is sending an All State Medicaid Directors letter clarifYing its interpretation of the 
uniformity provisions specified at 42 CFR 433.68(d)(iv) and its policy regarding a rate change to 
an existing health care-related La:>;. program. ReFA has determined that the State of (XXX)' s (tax 
program) is permissible. 

Request for Additional InfQ.l.J11atiori 

For HCFA to assess the permissibility of (# oftax proirams) of your health carc·rclated tax. 
programs, more information is needed. First, ypu have submitted a request for a waiver of the 
broad based and uniformity requirements for the (rate percentage) tax on the (tax base(es)) of 
(provider class(es)). . 

After reviewing your waiver request, we need the following information in order to determine jf 
your waiver is approvable: .! , 

" .; ; . 

A representative ofHCFA will be ~ontacting you shortt; to arrange a meeting for discussion of . \" 

. .: ' 

j' , 
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these health care related ta.x programs. We encourage you to fully engage in discussions with 
HCFA to facilitate an equitable and expeditious resolution. 

Ifyou have any additi9nal questions, please contact CARA for DMSO) at (phone number) 

Sincerely~ 

Regional Administrator 

\ . 
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GROUP 6 - ADDITIONAL INFORMATION ON \VAIVER ONLY 

LETTER TO: Connecticut, Florida.. and New Hampshire 

F· 

Dear (State Medicaid Directgrl 

This letter informs you about the c~rrent status of the Health Care Financing Administration's 
(RCFA's) review ofy'our health care-related tax progrkns. As you know Public Law 102-234, 
"The Medicaid Voluntary Contribution and Provider-Specific Tax Amendments of 1991" 
amended provisions of Title XIX of the Social SecuntyAct and established new limitations on 
Federal financial participation (FFP) when States receive funds donated by providers and revenues 
generated by certain health care related taxes. The law also established a definition of types of 
health care related tax revenues States arc permitted to .receive without a reduction in FFP. Such 
taxes are broad based taxes which apply to all health care providers in a given class in a uniform 
manner and which do not hold tfL-.;.payers hannless for their tax costs. 

For HCF A to assess the permissibility of (#) ofyour health care-related teL'" programs more 
information is needed. First, based on information received by RCFA, the State of (XXX) 
imposes (type of tax program). 

After reviewing your waiver request,we need thefolloiving information in order to determine if 
your waiver is approvable: 

A representative of HCFA will be contacting you shortlyto arrange a meeting for discussion of 
these health care related tax programs. We encourage you to fully engage in discussions with 
HCFA to facilitate an equitable and expeditious resolution. , 

If you have any additi6nal questions, please contact (AM for DMSO) at (R.hone number). 

Sincerely,: 

Regional .f\dministrator 

;: 
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GROUP 7 • IMPERM1SSIDLE TAX & ADDlTIONAL INFORl\tATION 

LETTER TO: HawaiI, Illinois, and Tennessee. 

Dear (S.tate 7vfedicaid Director): 

,. . '::. ~': 

This letter informs you about the current status of the Health Care Financing Adntinistiation's 
(HCFA's) review of your health care-related tax programs. As you know Public Law 102-234, 
"The Medicaid Voluntary Contribution and Prov1de~-Spccific Tax Amendments of 1991" 
amended provisions o1fTitle XIX of the Social Security Act and established new limitations on 
Federal financial participation (FFP) when States receive funds donated by providers and revenues 
generated by certain health care related taxes .• The law also established a detinjtion of the types of 
health care related tax revenues States are perri1itted to receive without a reduction in FFP, Such 
taxes are broad based taxes whkh apply to allheaIth care providers in a given class in a uniform 
manner and which do not hold taxpayers harrrlless for ~heir tax costs. 

Based on information received by HCFA, the State of (name of State) generates revenue from at 
least (number of taxes) health care related tax :programs. We have reviewed these tax programs 
and have made the preliminary determination that they fall into the following categories. 

Potentially Tmpennissi'ble Taxes 
. . . . 

One of the State of(x"'(XX)'s health care· related taxes appears to be impermissible. The State 
imposed a (rate percentage) tax on the {tax base(s» of\provider,elass(es)). The (type of tax) tax 
(specify provision of the tax that does not comply with!the appropriate requirement) 

Section (statute citation) of the Social Security Act specifies (description ofprovision violated), 

More infonnation is needed to assess the pemiissibility of your (rate percentage) tax on the (tax 
basc(es)) of (provider dass(es). 

. , 
, :. :' , 

After reviewing your waiver request, we need the' following infom1ation in order to detennine if 
your waiver is approvable: 
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A representative ofHCFA will be contacting y~u shortly to arrange a meeting for discussion of 
. .' I . 

these health care related tax programs: We encourage you to fully engage in discussions with 

lICFA to facilitate an equitable and expeditious resolut.ion. 


If you have any additional questions, . please contact (ARA for DMSO) at (phone number). 


Sincerely•• 

.,' , 

Re~onal-Administrator 

~I ' 
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Ms. Nancy Ellery 
Administrator 
Division of Health Policy and Services· 
1400 Broadway 
Helena, Montana 59601 

Dear Ms. Ellery: 

This letter infonns you about the Health Care Financing Administration's CHCFA's) review of 
your health care-related tax program, As you know, Public Law 102-234, "The Medicaid 
Voluntary Contribution and Provider-Specific Tax Amendments of 1991" amended provisions of 
Title XIX of the Social Security Act and established new limitations on Federal financial 
participation (FFP) ','ihen States receIve funds donated by providers and revenues generated by 
'ceru.in healrh CJre re!3.(ed taxes, The law also established a definition of the types of healLh care 
related tax revenues States are permitted to receive without a reduction in FFP. Such taxes are 
broad based [axes which apply to all health care providers in a given class in a uniform manner 
and which do not hold taxpayers harmless for their taX costs. 

Today HCFA is sending an All State Medicaid Directors letter clarifying its interpretation of the 
unifonnity provisions specified at 42 CFR 433,68(d)(iv) and its policy regarding a rate change to 
an existing health care-related tax program, As~ result of this clarification waiver approval is not 
necess3.1Y for the nursing facility occupied bedta:x to beconsidered permissible. The $2.80 tax on 
the occupied beds of nursing faciliriesfor which you submitted a request for waiver approval of 
the broad based and uniformity requirements meets the applicable provisions of the statute and 
regulations. Thus, as currently structured, this provider tax is permissible and requires no further 
reVlew. 

.' . . . 

If you have any additional questions, ~lease cdntact Spencer Ericson, Associate Regional 
Administrator, Division ofMedlcaid and StatcOperadons at (303) 844A024, extension 426. - . ., . . . 

I 

Mai-y Kay Smith 
Regional Administrator 
Denver Regional Office 

http:necess3.1Y
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:Mr: Bruce Bullen, Commissioner 
, ,Division ofMedical Assistance 

600 \Vashington Street 
Boston, Massachusetts 02111 

Dear ?vir. Bullen: 

This letter informs you about the curr~nt status of the He~1th C'are Financing Administration's 
(HCFA's) review of your health care-related tax program. As you know, Public Law 102-234, 
"The Medicaid Voluntary Contribution and Provider-Specific Tax Amendments of 1991" 
amended provisions of Tide XIX of the Social Security Act and established new limitations on 
Federal financial participation (FFP) when Statcs:,receive funds donated by providers and revenues 
generated by certain h,ealth care related taxes. T~e law also established a definition of the types of 
health care related tax revenues States are permitted to receive without a reduction in FFP. Such 
taxes are broad based"taxes which apply to all health care providers in a given class in a uniform 
manner and which do ,not hold taxpay~rs harm[:ess for iheir tax costs. 

Based on information'received by HCFA,the State of Massachusetts imposes a 6.95% tax: on the 
private sector revenues of acute care h6spitals. It appears that the acute care hospital tax does 
nOl meet the definition of a broad based and unifbrm h~alth care related tax, because it does not 
apply to all providers of inpatient hospitals se~i~es at ~ imifonn rate. Specifically, non-acute care 
hospitals, Medicaid revenues, public payor reve~ues, and non-acute care revenues are excluded 
from the tax. : ", " 

The Commonwealth dfMassachusettshas reque~ted that acute care hospital services be 
recognized as a permi'ssiblc class ofheaJth care it~ms and se~ices in addition to the already 
identified permissible ~lasses of health care items·and services under section 1903(w)(7)(A) of the 
Social Security Act (the Act) and section 433.56(a) orthe implementing Federal regulation. 
In addition, the Secretary may establish; by regUlation, ~other permissible classes of health care 
items or se~ices that meet a set of identifiable :criteria.: However we have reviewed your, tax 
program and do not believe this class of health 'care se~ices should be recognized as a penTlissible 
class of health care items and servicesCsee enclos~d State Medicaid Directors' Letter for criteria 
used in this assessment), 

'" . 

: .. ,

In addition, the Commonwealth ofMa$sa~husen~ has tequested a waiver of the broad based and 
uniformity requirement for its acute care hospital;tax. Even if the HCFA had determined that this 
tax was in a permissible class (i~. inpatient hospital se~ces), it appears to not have met the 
redistributive test required for waiver approval: Sectj~n 1903 (w)(3)(E)(ii)( 1) of the Act specifics 
that the Secretary shall approve an kpplication tor a wdiver ofthe broad based and uniformity 
requirements if the Stlte establishd to the satisfa:dion f:>fthe Secretary that the net impact of the 

f, . " . '. ,/ 

tax and associated . 
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, 
~. .Page 2 - Mr. Bruce Bullen, Commissioner 

expenditures under title XIX as proposed by the State is generally redistributive in nature.. 
Section 42 CFR 433,68(e)(2) defines the numerical test to determine whether a tax is generally 
redistributive. The test basically requires the State to calculate the slope of two linear regressions 
to assess the relationship between each provider's tax contribution and Medicaid revenue both if 
the tax program were.broad based andunifoml (definc,das B I) and the tax program as proposed 
(defined ,as B2). If the State demonstrates to the satisfaction of the Secretary that the value of 
B IIB2 is 1 or greater,; HCFA will automatically a.pprove the waiver request. 

It does notappear that the acute care hospital tax passes the generally redistributive test The 
waiver test calculatiori you submitted to deterrI'lirie the 'generally redistributive nature of this health 
care related la-'<- program was performedincoITecily, tn general, a greater volume of tax 
collection \\'3S repre5e:nted in the B 1 portion than the B2 portion. HCFA recalculated the test 
based Oil the della PfO'.,':ded in the waiver request, and i~ appears that this health care related tax 
p'rogf3m does not meet the generally redistributive waiver test threshold. 

:. . . 

A representative ofHCFA will be contacting ybushortly to arrange a meeting for discussion of 
these preliminary findings. HCFA's gbal is to establish whether the tax in question is 
impermissible and, if so, end its usc. We encoJrage yo)Jto fully engage in discussions with HCFA 
to facilitate and equitable and expediti0us resolution, , . . 

" :' ',' 

If you have any additional questions, p!rease cont~ct RdnPreston, Associate RegionaJ 
Administrator, Divisioh of Medicaid and State Operatibns at (617) 565-1230, 

i ' . 

Sincerely~ 

Sidney Kaplan 
Regional Administrator 
B'pston Rfgional Oftice 
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Ms. Ann Clemency Kohler, Director 
Office of Medicaid Management 
New York State Department of Health 
ESP Corning Tower Building. Room 1466 
Albany, New York 1~237, 

Dear Ms. Kohler: 
, ':~ ,', ' : ~ , : 

This letter intonns you about the currJht status 6ftheHealth Care Financing Administration's 
(HCFA's) review of your health care-related taJtprograrns_ 

:.' , , . 
. : , ' . 

As you know, Public Law 102-234, "The Medic~id Voluntary Contribution and Provider-Specific 
Tax Amendments of1991" amended provisions of Title XIX of the Social Security Act (the Act) 
and established new li'mitations on Fed:~ral financial participation (FFP) when States receive funds 
donated by providers hnd revenues geherated by! certain -health care related taxes. The law also 
established a definition of the types orhealth can~ relat~d ta.x: revenues States are permitted to 
receive without a l!clion in FFP. SLich taxes are broad based taxes which apply to all health 
care prc..l\-iJers in a gi\"en class in a uniform manner and which do not hold taxpayers hannless for 
t~lclr t3>: C05tS, 

Based on infonnation received by BeEP" the State of New York generates revenue from at least 
thirty-one (31) health bre related tax programs,We ~ave reviewed these tax programs and have 
made preliminary determinations that they fall info the following categories. 

, .:. 

Permissible Health Care Related Taxer 

HCF A has determined that several ofyour provider taXes are pennissible and require no further 
- -, :

review. 

First, HCF A has publi~hed in the Octo~er 8, 199'7 Feder.al Register a correcting amendment to 
the provider tax regulation regarding its interpretation ~ofthe unifonnity test. It lowers the 
threshold for allowable tax programs based on :regional variations, enacted and in etTect prior to 
November 24, 1992. The correction i~:to confor:rn the reh:rulation to HCFA and Congress's intent 
to recognize such ta.xes as generally redistributiv¢. Ba~ed on information given to RCF A staff 
verbally by the State, we believe that this changeaffecis New York's regional tax, making it 
permissible How'ever, to ensure that the tax is permissible, we ask that you submit in writing the 
inrorrr.2riofl necessary to cont:rm our mutual understanding about New York's regional tax 
structure_ 

\ 

http:Feder.al
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Second, you have subinitted requests tor a waiv~rbftHelbroad based and uniformity requirements 
for the following three (3) health care related tax programs: 

1. 	 State'Wide Plarining and Resear:6h and C~()perative System Fee Assessment· 0.1 % 

of the total cost of inpatient hospital serVices. . 


:: 	 :' . 

2. 	 Statewide Planning and Research and Cooperative System Fee Assessment· 0.1 % 

of total cost of outpatient hospital services. {. 


.., 
,.}. 	 Supplemental CommercialInsJr~r Differential - · 1% of inpatient hospital rates of 


payment charged to commerci~insurcrs: • 


Section 1903( w)(3)(E)(ii)(l) of the Actspecifi~s that the Secretary shall approve an applicalion 
.• . .... ! . 

for a waiver of the broad based and uriiformityrequiremenls if the State establishes to the 
satisfaction of the Sec:retary that the n~ impact.ofthe tax and associated expenditures under title 
XIX as proposed by the State is generaily redistributive in nature. Section 42 CFR 433.68(e)(2) 
defines the numerical test to determindwhethehatax is generally redistributive. This test basically 
requires the State to calculate theslop¢oftwolinear regressions to assess the relationship 

. between each provider's tax contributi.on and Medicaid tevcnue both jf the tax program were 
broad based andunif~rm (detinedas ~l) and t~eHX program as proposed (defined as B2). If the 
State demonstrates td the satisfaction bfthe Secretary'that the value ofB 11B2 is 1 or greater, 
HCFA will automatically approve the waiver request. , 

Although the waiver test calculations you submitted were performed incorrecrly, HCFA re
calculated the test based on the data provided in these ,waiver requests and these three (3) health 
care related tax prog(ams meet thegeflerally redistributive waiver test threshold. 

~ .::: . i· ; 

Finally, the State ofNew York haspr6Vided information that the assessment on services provided 
in intermediate care f~cilities for the rrlehtally n:tarded '(iCFsfMR) is applied at a uniform rate to 
all providers in the class, and does not hold taxpayers harmless for their tax costs. Therefore, the 
ICF/MR tax, imposed under the Healih.FacilitieSCash Receipts Assessment Program, is 
pennissible. 	 .... , . 

Potenti.~l1ylmpermisiible Ta;~~~ .:' '<" 

Two types of New York provider tax¢s appear t6 be impermissible. First, several taxes do not 
appear to be broad based since they az;e hot ap.pli~d to a permissible class of providers. The State 
ofNew York, under the Health Facilities Cash Receipts Assessment Program, imposes a 0.6% 
tax on personal care services, mental t,etardatidnday treatment services, licensed freestanding 
comprehenSive primary care trcarmenicenter services;: licensed freestanding dental 
treatment center services, licensed frebstandirigdialysi,streatment center services, licensed 
freestanding rehabiiitfttion therapy treatrnent center services, and licensed freestanding speech and 
hearing trtatment center services. 

http:contributi.on
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In addition, under the Patient Services ~aymeni A11~wanbe, the State ofNew York imposes a 
variable assessment between 5.98%-&, l8% on licensed ,freestanding comprehensive primary care 
treatment center services, licensed freestanding dental treatment center services, licensed 
freestanding dialysis treatment center skrvices, licensed freestanding rehabilitation therapy 
treatment center servj~es, and licensedifreestanding speech and hearing treatment center services. 

. 	 :!, 
:1 	 .1 

The State of New Yo~k has requested ~hat all of these 9lasses of services be recognized as 
permissible, The State provided analysis to support the request for additional classes of health 
care items or services.' ;:" 

::; . 

:' . 
,',
:l ~. ~ , ~ 

As you know, none oDthe health care (elated taxes and'fees imposed on the above mentioned 
services are identified in section 1903(~)(7)(A) of the Social Security Act or section 433.56(a) of 
the implementing Federal regulation as:pem1issible classes of health care items and services. 
In addition., the Secretary may estilblis~, by regUlation, other permissible classes of health care 
items and s~rvices that meet a set of id~ntifiable criteria;, However, we have reviewed your tax 
programs .and do not believe these classes of health care services should be recognized as 
permissible classes of health care itcms!and services (se,eenclosed State Medicaid Director's letter 
for criteria used in this assessment). Hpwever, Section' 433.56(a) does identifY dental services, 
rehabilitation therapy services, speech t,herapy services,; and audiological therapy services as 
pennissible classes of health care services. To the eX1eMthe State ofNew York imposes a tax on 
all providers of these services in the St~teat a onifonn :rate, 'lNithout holding taxpayers harmless, 
the tax would be considered permjssibl~. ' ' 

:! ' 
" ,:.1.:' .: 
, , 'I- ,': " 

Second, you have submitted requests f9t a V;'aiver of the broad based and uniformity requirements 
for the fol.lowing five (5) health care re]ated t~ programs: 

1. 	 Bad Debt and Charity Care forfinanciaJly Distressed Hospitals Allowance ,
.235'% on the non-Medicare re~enues for inpati~nt hospital services, 

,I • • 
, 	 ~..., 

,1 
2. 	 Health Care S~rvices Allowanc.~ - .23% on the non-Medicare revenues for 

inpatient hospi~al services.: ' ,
i 
:1.. , , 

3, 	 Bad Debt and Charity Care' andlt~pitalState~ipe Pool Assessment - 1% of 
inpatient hospital service rcvcn~e, ,: ' i 


:'i, 


4. 	 Health Faciliti~s Cash ReceiptslAssessment Program· overall 0.6% of inpatient 
hospital service revenue j , ' 

i, 

, ",J ','., ' : ' 
5, 	 Health Facilities Cash Receipts,jAssessrrient Program - overall 0.6% of outpatient 

hospital service revenue j, ' 
~~ I : 

" ' 
'I' 

,·r 
11
f 
11 
::' 



\ 
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Based on the informat:ion provided in your waiyer requests, informal communication between 
New York State staff and HCF A staff('to date, and re-calculations performed by HCFA, it appears 
that these five (5) health care related ta..x programs do not meet the generally redistributive waiver 
testthreshold. :;' t 

Regue~t for Additional Information ," " 

For HCFA to assess the permissibility of your other health carc-related tax programs that have 

raised questions, more information is ryeeded. ' . 


~ :: 
First, the State of New York believes that these user and' licensing fees are not health care related 
taxes. These inClude the followjngus~r or licensing fees: a $.50 per triplicate prescription user 
fee~ a $1, 000 certificate of need appliC;lltion user fee, plus an additional fee of4% of project 
costs~ a .9% mortgage development u~er fee, and a .2%mortgage operational user fee; a .9% 
mortgage closing uset fee and a 5% rt,1brtgage) refinan~ing user fee; and licensing fees of $600, 
$20, S50 for the manufacturing and di~pensing: of controlled substances. 

, 	 f ,\-,:'" 

HerA bc::lii;veS the abovementioned Jser and licensing fees meet the definition of section 
] 903( '..,)(7j(F) of :he,Act wluch specifies that the term', "tax" includes any licensing fee, 
ZlSSeSSmenI, or Oln;;:r t'nand3tory payment and, therefore, are health care related taxes. In order tor 
these health care related taxes to be considered permissible, they must be broad based, unitorm, 
and not hold taxpayers harmless for t~eir tax costs. Therefore, we ask that you please submit 
requests for \.vaivers qf the broad based and uniformity; requirements for each of these fees. 

Second, you have submitted requests rora waiver ofthe broad based and uniformity requirements 
for seven (7) additionhl health care refiited tax programs, listed below: 

\, 	 , r 

~> 
~. " 

1. 	 Health Facilit(es Cash Recclpt~~A.Ssessri.ent Program - 0.6%on the monthly cash 
receipts rcceiJed from certified,home health agency and long-term home health 
care services and other op~ratil'1g income. 

2. 	 Patient Services Payment A1lo~ance - variable rate between 5.98%-8.18% on the 
payment rates for inpatienthdpital ser:vices 

. :.' : . 

3. 	 Patient Services Payment ~olwance - variable rate between 5.98%-8.18% on the 
payment rates for outpatient services ' ' 

•• '. ' f ' " 
4, 	 Patient S Pavmem ,. Al10wance - variable.,rate between 5,98%-8.18% 

on the p.:!ymc-nt rates for ambLilatory surgical center services 

s. 	 Patient Servic,es Payment A110;;....,ance - variable; rate between 5.98%-8.18% on the 
payment ratc~ for fi-eestanciing idinica11aboratdry services 

• ,~ I 	 • 

I 	 .:;. 

I':
j" 

~' ~ : 
~. ~ : 

http:5.98%-8.18
http:5,98%-8.18
http:5.98%-8.18
http:5.98%-8.18
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6. Health Maintenance Organizatibn(l-INIO) Differential variable assessment onP 

inpatient hospital service revenllie: Also, please revise the generally redistributive 
\vaiver test calculation to include hospital specific data, 

.'. . 

7, Nursing Facility Cash ReceiptsiAssessment Program· 0.6% on assessable income 
., ' t 

for nursing facility services: Al~o,Please provic;ie a copy of the State statute 
enacting the nursing facility cash receipts assessment program, It is not clear 
which provision of the State stdtute pemuts the. exclusion of the St, Francis 
Geriatric and Health Center and the Osborne Home. These two facilities were not 
discussed in the summary you provided. ,r· 

For each of these tax. programs, you should revise the generally redistributive waiver te'st 
calculations for these health care related taxes to include all revenues related to providers in the 
B 1 portion of the calculation. In addition, please remove all providers that are excluded fi'om the 
assessment from the 132 portion of thde calculations. The availability of this information is 
necessary to determine whether these t~xes an~ in compliance. 

. . 

A representative ofHCF A will be contacting you shortly to arrange a meeting for discussion of 
these preliminary findings HCFA's goal is to establisl'i whether the taxes in question are 
impermissible and, if ~o, end their use.JWe encourage:"you to fully engage in discussions with 
HeFA to f?cilitate an¢ equitable and expeditious resolption 

If you havC' 3ny addiri'.ona! questions, please com act Alan Saperstein, Associate Regional 
Administrator, Divlsion of Medicaid and State,Operations at (212) 264-2500. 

I '. ~ . 

, . 

Sincerely, .. 

JudyBerek' 
Regional:: Administrator 
New York RegionaJ Office 

, : 

1. : 
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Mr. Thomas D. Collins, Director 
Bureau ofHealth Ser~ices Financing 
Department of Health and Hospitals 
P.O. Box 91030 
Baton Rouge, Louisiana 70821·9030 

Dear Mr. Collins: 

This lener informs you about the current status 6fthe Health Care Financing Administration's 
(HCFA's) review of your health care-fulated tax programs. As you know, Public Law 102·234, 
"The Medicaid Voluntary Contributio~ and Provider-Specific Tax Amendments of1991" 
amended provisions of Title XlX of [he Social, Security Act and e5tablished new limitations on 
Federal financial participation (FFP) when States receive funds donated by providers and revenues 
generated by certain Health care related ta-xes. The la\.~ also established a definition of the types of 
health care related ta.X revenues Stateiare permitted to receive without a reduction in FFP. Such 
taxes are broad based taxes which apply to all health care providers in a given class in a uniform 
manner and which do not hold taxpayers harmless for their tax costs. 

. :.:; . . 

Based on information received by HCF-A, the State ofLouisiana generates revenue from at least 
three (3) health care related tax programs. We have reviewed these tax programs and have made 
the preliminary deterrillnation that they fall into the following categories, 

, ' 

Today HCFA is sending an All State Medicaid Direct6rsletter clarifYing its interpretation of the 
uniformity provisions'specifit:d at 42 CFR 43J,68(d)(iv) and its policy regarding a rate change to 
an existing health care-related tax program. As a result of this clarification waiver approval is not 
necessary for the tax programs imposed on intermediate care facilities for the mentally retarded 
(ICFsIM:R) to be considered permissible. The $8.74 ~and $8.84 health care related taxes on the 
occupied beds of ICFsIMR for which you subfnitted a'request for waiver approval of the 
uniformity requirements meets the applicable provisions of the statute and regulations. Thus, as 
currently structured, these tax provider taxes are penn,issible and require no further review. 

Potentially Impermissible Taxes 
'.' 

The State of Louisiana imposes a $3.68 tax ort the occupied beds of nursing facilities. The 
nursing facility occupied bed tax contains a grant program established to offset the nursing facility 
tax. HCFA believes the grant program associated with this nursing facility tax program violates 
the hold harmless proyisions containe4 in section 1903(w)(4){A) and (C) of the Social Security 
Act (the Act).' .' 
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Section 1903(w)(4)(A)ofthe Act specifies that a hold harmless provision exists when the State or 
other unit of local go\;ernrnent imposing, the tax provides ( directly or indirectly)' for a payment 
(other then title XIX) to ta.xpayers and the amoun.t of s.uch payment is positively correlated to 

either the amount of such tax or to theditTerence between the amoLlnt of the tax and the amount 
of the payment under the State plan. 

',,'
", 

Section I 903 (w)(4)(C) of the Act specifies that a hold:harmless provision exists when the State or 
, other unit oflocal government imposirigthetax provid,es (directly or indirectly) for any payment, 
offset or waiver that guarantees to hold. taxpayers ham1lcss for any portion of the cost of the tax. 

A representative ofHCF A will be contacting you shortly to arrange a meeting for discussion of 
these preliminary findings. HCFA's goal is to establisH' whether the ta.x in question is 
impermissible and, if s'o, end its use, \Ve encourage yo,u to fully engage in discussions with I-ICFA 
to facilitate and equitable and expeditious resolution. :, 

!' ,:" " .'. ','" ;. . 

If you have any additional questions, please contact Rdger Perez, Associate Regional 

Adrrurustratof, Division oOvIedicaid and State Operations at (214) 767-6300. 


Sincerely' 

Ed Lessard .' 
, ' 

R~gional Administrator 
Dallas Regional Office 
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rvls, G"endolyn H. Willi2.fns, Commissioner 
'i\.labama Medicald Agency 
501 Dexter Avenue 
P.O. Box 5624 

Montgomery~ Alabama 36103 


Dear Ms. Williams: 

This letter informs you about the curr~nt status of the Health Care Financing Administration's 
(HCFA's) review of your health care-r;elated tax programs. As you know, Public Law' 102-234, 
"The Medicaid Voluntary Contribution and Provider-Specific Tax Amendments of 1991" 
amended provisions of Title XIX 'ofth~ Social Security Act (the Act) and established new 
limitations on Federal financial participation (FFP) when States receive funds donated by 
providers and revenues generated by obtain health care related taxes. The law also established a 
definition of the types of health care r~lated tax revenues States are permitted to receive without a 
reduction in FFP. Such taxes are broad basedtax~s which apply to all heaJth care providers in a 
given class in a uniform manner and which do not hold taxpayers harmless for their tax costs. , 

Based on information received by HCFA, the State of Alabama generates revenue from at least 

t "'''0 (2) health calC f013led tax programs. \Vehave reviewed these tax programs and have made 

the prelim;.,;,,,'.' detb'inination tha[ [he\, fall into the followin£ categories.


~. '" v _ 

Permissible Health Care Related Taxes 
. ' ::; .' 

Today HCF A is sendi.ng an All State Medicaid Directors letter clarifying its interpretation of the 
unifonnity provisions!specified at 42 CPR 433.68(d)(iv) and its policy regarding a rate change to 
an existing health car¢-rc!ated tax program. As a result of this clarification waiver approval is not 
necessary for the inp~rient hospital inpatient day tax to' be considered permissible. The. $25 taxon 
the patient days of inpatient hospitals (or which you sU,briritted a request for waiver approval of 
the broad based and tiniformity requirements meets th~ applicable provisions of the statute and 
regulations. Thus. as currently structured, this provider tax is permissible and requires no further 
review. 

Request for Additional InformatiQ9 

For HCFA to assess the permissibility¢fyour otherheath care-related tax program, more 
information is necessary. You have su~mitteda request for a waiver of the broad based and 
uniformity requirements for the S.l 0 tax on the outpatl.cn.t prescriptions drugs with a value of $3 
or more After revicv,'ing your \.vaiverrequest, the State of Alabama stilI needs to submit the 

!.,. j5lribl.lti'.:~:· resr 101' waiver of the broad ba{ed and uniformity requirements. 
, 

" 

http:sendi.ng
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Section 1903(w)(3)(E)(ii)(D of the Adf. specifies thanhe Secretary shall approve an application 
for waiver of the broa.d based and unif:cmnity requirembts if the State establishes to the 
satisfaction of the Secretary that the n~ impact ofthc tax and associated expenditures under title 
XIX as proposed by the State is generally redistributive in nature, Section 42 CFR 433.68(e)(2) 
defines the numerical test the State m\.lst calculate to determine whether a ta,x is generally 
redistributive, This test basically requncs the State to calculate the slope of two linear regressions 
to assess the relationship between each provider's tax: contribution and Medicaid revenue both if 
the tax program were broad based an41miform (defined as B1) and the tax program as proposed 
(defined as B2). If the State demonstrates to the satisfaction of the Secretary that the value of 
B l/B2 is 1 or greater than 1, RCFA will automatically approve the waiver request. 

'(., 

A representative ofJ-ICF A will be conifacting you shoitly to arrange a meeting for discussion of 
these health care rela!ed taxes. We et;l60urage you to ':fully engage in discussions with HCF A to 
facilitate an equitable' and expeditioudesolution. I 

If you have any additlonal questions, Blease contact G~rie Grasser, Associate Regional 
Administrator, Division ofMedicaid and State Operat'ions at (404) 331-2418.::::', ,i . 

,;1 

Sincerely; • 

Rose-Crum Johnson 
· ' 

Regional Administrator 
Atlanta ~egional Office 

, . 
, "" 

· 1 

: .~ : .: 
., .. 

· ,,'• t . 

· ~,.· ...' 

: 1'. 
: t . : 
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Mr. David Parella, Deputy Commissiqner· 
Department of Social Services " 
25 Sigourney Street 
Hartford~ Connecticut 06106-5116 

Dear Mr. Parella: 

This letter infonns you about the curr~nt status of the' Health Care Financing Administration's 
(HCFA's) review of your health care-related tax programs, As you know Public Law 102-234, 
"The Medicaid Voluntary Contribution and Provider~Specitlc Tax Amendments of 1991" 
amended provisions of Title XIX orttje Social Security Act and established new limitations on 
Federal financial participation (FFP) ~hen States receive funds donated by providers and revenues , 
generated by certain health care related taXes· The law also established a definition of the types of 
health care related t~ revenues States areperinittcdto receive without a reduction in FFP. Such 
taxes arc broad based taxes which apply to all health care providers in a given class in a uniform 
mar.ner and \vhich do not hold taxpayers harmless fooheir ta.x costs. 

For HCfA to assess thl: permissibility of your health care-related tax programs more information 
is needed. Based on 'information recehred by HCF A,the State of Connecticut imposes a six 
percent (6%) tax on all hospital charg~s for patient catc services. The acute care hospital tax 
does not app'ear to meet the definition: of a broad based and uniform health care related tax, 
because it does not apply to all providers of inpatient" hospitals services at a uniform rate. 
Specifically, non-acute care hospitals,:Medicate and Medicaid revenues are excluded from the tax, 

~ ,. .. 

Section 1903 (w)(3 )(E)(ii)(1) of the A~h specifies that the Secretary shall approve an application 
for waiver of the broad based and unifbrmity requirements if the State establishes to the 
satisfaction of the Se~retary that the n;et impact of theltax and associated expenditures under title 

t. ,: " 

XlX as proposed by ihe State is gemdally redistributive in nature, Section 42 CFR 433,6S(e)(2) 
defines the numerical test the State mgs! calculate to determine whether a tax is generally 
redistributive. This test basically requires the State to calculate the slope of two linear regressions 
to assess the relationship between each provider's tax'contribution and Medicaid revenue both if' 
the tax program were broad based anduniforril (defined as B1) and the ta'( program as proposed 

,(defined as B2). If tHe State demonsttatesto the satis'faction of the Secretary that the value of 
B 1/B2 is 1 or greater. RCFA will aut~matically appro~e the waiver request. ': .", r 

There is potential for1this provider tax' to be determined to be in compliance. However. such 
detenrunation cannot be made in the absence of additional information. 

" , 

A repre,sentative ofHefA will be contacting you shortly to arrange a meeting for discus:;ion of 
these health care related taxes. We erycoutagc you to JuBy engage in discussions \vith RCF A to 
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facilitate an equitable and expeditious resolutiqn, 
'" : .' 

If you hU\ie any additional questions, please contact ROI1Preston) Associate Regional 
Adrni~listr2tor) Division of Medicaid and StateOpcrations at (617) 565-1230, 

" ,; " 

Sincerely" 

, , 

Sidney Kaplan 
, " 

Regional Administrator 
Boston Regional Office 

. :..' ,, 

'i,: . 

:,' : ' 

'," .,' 
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Me Chuck C. Duarte, Administrator 
Med QUEST Division 
Department of Human Services 

. P.O. Box 339 
Honolulu, Hawaii 96809-0339 

Dear lviI. Duarte: 

.. i ' , 
This letter informs you about the current statu:s of the Health Care Financing Administration's 
(HCFA's) review of your health care-related tp. programs. As you know Public Law 102-234, 
"The Medicaid Voluntary Contribution and P~ovider-Specific Tax Amendments of 1991" 
amended provisions of Title XIX of the Soci~ Security Act and established new limitations on 
Federal financial participation (FFP) when Sta;tes receive funds donated by providers and revenues 
generated by certain health care relat¢d taxes. i The law also established a definition of the types of 
health care related tax revenues States are per1nitted to receive without a reduction in FFP. Such 
taxes are broad based taxes which apply to all! health care providers in a given class in a uniform 
manner and which do not hold taxpayers harrrilcss for their tax costs, ' 

, I 

". :~;, 
" I . 

Based on information received by HCFA, the!State of Hawaii generated revenue from at least two 
(2) health care related tax programs. We hav~ reviewed these tax programs and have made 
preliminary determinations that they fall into the following categories, 

, .• i' '. 
Potentially Tmp'ermis~ible 

, , 

: 
I 

. '. i, .
One of the State ofBawaii's health care-rclat~d taxes appears to be impermissible, The State 
imposed 2. six percer-;r (6%) tax on the revenJes ofnuhing facilities. The nursing facility tax 
contained a medic:l1 ser"ice excise tax credit to private pay patients, HCFA believes the tax credit 
to private pay patients associated with this nyrsing facility revenue tax program may violate the 
hold harmless provi~ion contained in section ~ 903(w)(4 )(A) of the Social Security Act (the Act). 

I 

" I, 

Section 1903( w)(4)(A)of the Act sp~cifies th~t a hold harmless provision exists when the State or 
other unit ofJocal government imposing the ~ax provides (directly or indirectly) for a payment 
(other then title XIX) to t~paycrs and the ari'tount of such payment is positively correlated to 
either the amount of such tax or to the differ~nce betWeen the amount of the tax and the amount 
of the payment und~rthe State plan., I j' ' 

j. 

! ' 
[ . 
i 



~ri!07!~!. TUE 11:43 FAX 202 205 2135 EXEC SECREr.-\RI.H 

Page 2 - Mr. Chuck C. Duarte, Administrator 

ReqLlest for Additional Information 

More information is needed to assess the pcnnissibility of your four percent (4%) health care 
related tax on the income of non-profit hospitals for inpatient and outpatient hospital services. 
Because a for-profit hospital and certain hospital income were excluded from the lax program, 
the hospital tax program does not appear to meet the hroau based and uniformity requirements of 
section 1903(w)(3)(B) and (C) of the Act. However, the State can request waiver approval of 
these requirements as described below. 

Section 1903(w)(3)(E)(ii)(I) of the Act specifies that the Secretary shall approve an application 
for waiver of the broa'd based and uniformity requirements if the State establishes to the 
satisfaction of the Secretary that the net impact of the tax and associated expenditures under title 
XIX as proposed by the State is generally redistributive in nature. Section 42 CFR 433 .68(e)(2) 
defines the numencaJrcst the State must calculate to determine whether a tax is generally 
redistributive. This test basically requires the State to calculate the slope of two linear regressions 
to assess the relationship between each provider's tax contribution and Medicaid revenue both if 
the tax program were broad based and uniform (defined as B 1) and the tax program as proposed 
(defined as B2). If th:e State demonstrates to the satisfaction of the Secretary that the value of 
B lIB2 is 1 or greater; HCFA will automatically appro~e the waiver request. 

There is potential for 'these provider taxes to be determined to be in compliance. However, such 
detennination cannot be made in the absence of additibnal information. 

A representative of HCF A will be contacting you shoftly to arrange a meeting for discussion of 
these preliminary findings. HCF A's goal is to establish whether the taxes in question are 
impermissible and, if so, end their use. We encourage you to fully engage in discussion with 
fICF A to facilitate an equitable and expeditious resolution. 

If you have any additional questions, please contact RJchard Chambers, Associate Regional 
Administrator, Division ofMedicaid and State Operations at (415) 744-3600, 

Sincerel.y, 

Beth A~bott 
Regional Administrator 
San Francisco Regional Office 



THE WHITE HOUSE 

WASHINGTON 

August 14, 1997 

The Honorable Charles B. Rangel 
U.S. Hpuse ofRepresentatives 
Washington, DC 20515 

Dear Representative Rangel: 

Thank you for advisirig me regarding your serious concerns about the President's 

decision to use his line item veto authority,to cancel the New York provider tax. I would like to 

take this opportunity to outline the history ofour position on provider tax provisions as well as 

provide a summary ofwhat we believe to be th~ next steps for attempting to resolve this matter. 


The Administration has taken a longstanding position of strongly opposing any 

legislation that attempted to waive potential liabilities associated with impermissible uses of 

provider taxes for any state. We have been particularly adamant about our concerns against 

allowing certain provider taxes to be legal for only one state. We have always had concerns 

about singling out any state for special treatment when that raises both policy and Federal cost 

implications for numerous other states. 


Both in writing and orally to the Congress, the Administration explicitly expressed our 

concerns about the proposed provider tax during the budget negotiations. On July 2, Office of 

Management and Budget Director Frank Raines wrote a letter that was circulated to every 


,. 	 Conferee in which he specifically stated that, ''the Senate bill would deem provider taxes as 
approved for·one State. We have serious concerns about these provisions and would like to work . 
with the Conferees to address the underlying problems." 

Following up this action, we attempted to reach out to both the Chairmen and the 
. Ranking Members ofthe Committees of Jurisdiction to suggest an alternative approach that 

would have provided partial relief to New York. We provided specific legislation clarifying the 
permissibility of New York regional taxes which would have provided significant financial relief 
to the state. In so doing;we were informed that the Committees' staffs would consult with 
Members of the New York Congressional and state Delegations to determine whether this 
alternative was acceptable. Subsequently, we were informed by the Senate Finance and House 
Commerce Committee staffs that our suggested approaches were u'nacceptable. ' ", ~ .• 

Q\t--~~\ 
We assumed that the Finance and Commerce Committees would specific~lly consult'yo~u j 

and your office on this issue, as they had on other health care issues. Clearly, because ofyour \~ t 
obvious interest in this issue and because of your status as Dean of the New York delegation, we \~J 
should have consulted with you directly. And for that, I apologize. \J 



>Following the conclusion of the budget negotiations and the signing of the legislation, the 
President laid out four criteria for us to evahIate policies in the budget agreement to determine 
the advisability of using the line item veto on any specific proposal. They were as follows: first, 
the provisions must not have been specifically included in our agreement through our bipartisan 
negotiations with Congress; second, the tax provisions must benefit only a limited number of 
people or corporations, or help one state at the potential expense of all others; third, the 
provisions must be unjustifiable as public policy; and finally, the provisions must cost taxpayers 
a significant sum, either in money spent or revenue lost. The New York provider tax met each 
and every one ofthese criteria. As such, the President decided to use his line-item veto authority 
to cancel this provision. While I understand your concerns, I must make clear that we have held 
the same position before the line item veto, during our line item veto decision making process, 
and afterwards as well, and will stand completely by our opposition to impermissible provider 
taxes. 

. . . 
At this point, we believe that the most important issue is how to move forward in the 


most constructive way. We are determined to set up a process that will accomplish that goal. 


The Health Care 'Financing Administration (HCF A) is now in the process ofdetermining 
ifit has the authority to amend its Federal regulation to clarify that New York's regional tax is 
permissible. As has been made clear by our legislative counter proposal, the Administration 
would support such an action if such a determina:tionis made. HCFA continues to examine 
provider taxes levied in New York and every other state. In addition, HCF A is reviewing the 
standards by which it measures compliance with the 1991 provider tax legislation to ensure that 
all states are treated fairly under the law. 

As you know; regulatory and enforcement proceedings in this area are handled directly by 
RCFA and HHS. I understand that every effort will be made by the Department to consult with 
you arid other concerned parties. I will continue to monitor policy in this area. Frank Raines and 
Jack Lew at OMB, and Chris Jennings, Deputy Assistant to the President for Health Policy, will 

-remain involved as appropriate in the policy developments in this area and are available to 
discus~policy concerns with you. We will keep you informed as the process moves forward. 

I hope this information is useful. We look forward to working with you on this important 
issue. I hope you will not hesitate to call on me again in can be of additional assistance. 

Sincerely, 

Erskine B. Bowles 
Chiefof Staff 



hle NY 
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~47\ 
October 3, 1997 

MEMORANDUM TO THE CHIEF OF STAFF 

cc: Sylvia Matthews, John Podesta, Bruce Reed, Gene Sperling, Frank Raines, 
Rahm Emanuel, John Hilley, Mickey Ibarra, Jack Lew, and Josh Gotbaum 

FROM: Chris Jennings 

RE: NEW YORK AND THE PROVIDER TAX ISSUE 

On MondaY,we (DPC, OMB and HHS) will brief you on the status of our Medicaid provider tax 
enforcement plans for New York and other states who may be out ofcompliance with current law 
and regulations. As you well know, this issue is extremely controversial. Therefore, it is 
critically important that the we have Administration-wide agreement and understanding on how 
we will announce our position on outstanding provider taxes and on how we will subsequently 
negotiate with affected states. This memo provides you with background information to help 
prepare you for the Monday briefing. 

BACKGROUND 

Financing scheme. During the late 1980s, many states established financing schemes that had 
the effect of increasing their Federal Medicaid funds without using additional state resources. 
Typically, states would raise funds from health care providers (through provider taxes or 
"donations"), then pay back those providers through increased Medicaid payments. Since the 
Federal government pays at least half of Medicaid payments, the provider taxes or donations 
would be repaid in large part by Federal matching payments. Using this mechanism, the state 
was left with a net gain because it only had to repay part of the provider tax or donation it 
originally received. This led to an unprecedented drain on the Federal Treasury the major 
reason why Federal Medicaid costs more than doubled between 1988 and 1992. 

The law and regulatory interpretation of the law. Because provider taxes and donations were 
effectively siphoning offpotentially billions of dollars from the Federal Treasury, the Congress 
limited states' use of these schemes in a bill enacted by President Bush in 1991. It is important 
to note that the subsequent regulatory interpretation of these limits -- the very regulations that we 
are now planning to enforce -- was negotiated with the states and the National Governors' . . 
Association in 1993. 



.' 

States' continued reliance on impermissible provider taxes and our enforcement record. 
Despite the new law and the regulations, many states continued to use provider taxes that at least 
appeared to be out of compliance. To date, these possibly impermissible taxes total an estimated 
$2 to 4 billion and, in the future, will cost billions more. In response, HCF A issued letters and 
discussed its concerns about certain taxes with states, but -- for a variety of reasons -- never took 
any final action (called a "disallowance"). Unfortunately, this has meant that a number of states 
have continued using these taxes, believing that HCF A might never enforce the law, or that if 
they did, they could seek recourse through the White House or the Congress. (In fact, since we 
do not have a good track record on enforcement, budget examiners at CBO and in the 
Administration have already written off Federal revenue raised through these provider taxes; this 
is important to know since it means we could waive past "abuses" retrospectively and it might 
notbe scored as a cost.) 

The New York provision in the balanced budget. To ensure that New York would never be 
vulnerable to Medicaid provider tax enforcement actions,Senator Moynihan and Senator 
D'Amato successfully added a provision to the Balanced Budget Act to exempt all of its provider 
taxes (it has dozens), both retrospectively and prospectively, from disallowances. Both in writing 
and orally we repeatedly objected to this provision .. Moreover, we provided alternative statutory 
language that would have addressed about two-thirds (over $1 billion worth) of the problem. As 
you know, however, the Senators (through their staff) rejected our offer and insisted on their 
original provisions. 

Line-item veto and New York's reaction. In announcing the line-time veto on August 11, 
we raised concerns about the cost and ramifications of singling out as permissible one state's 
provider taxes ..Although our actions were generally viewed as responsible and defensible by 
those who know the program and/or who are budget experts, the same clearly cannot be said of 
New York's political establishment. The Governor's office, the New York Congressional 
delegation, the Mayor, providers and unions reacted strongly and negatively to the veto. Among 
a host of complaints, they charged that they were singled out and were never made aware that this 
provision could be subject to the line-tem veto. Most recently they have criticized us for our 
delay in getting back to them and our ·willingness to support fixes for the other two vetoed 
provisions without addressing th.eir problem. 

Review of provider taxes in New York and other states. In August, we began a review of the 
options to address provider taxes in New York and other states. At the time, we well knew that 
this action would force us to finally attempt to move to enforce laws against provider taxes in all 
36 states that may be out of compliance. We also knew that we had to take this position to 
support our justification for the line-item veto that no individual state be singled out for special 
treatment. 

Wednesday's actions. We believe that our discussion with New York next Wednesday about 
their provider tax status necessitates that we concurrently release similar information to every 
other potentially affected state. Three types of actions reSUlting from this comprehensive review 
will be announced. First, HCF A will clarify its interpretation of the law and correct the 
regulation affecting one of the largest New York provider taxes. These policy clarifications will 
provide relief to 10 states, the largest amount (over $1 billion) going to New York. 



Second,' RCFA will issue letters to 9 other states notifying them that one or several of their taxes 
may be impermissible. Two more states, New York and Louisiana, will also receive this news, ' 
but it will be in a letter that also provides some good news about other provider taxes in their 
states. RCFA will immediately contact these states to begin discussions. The letters do not 
contain final decisions nor are they legally binding; however, they tell these states that, without 
further information, RCFA could conduct an audit. 

Third, RCFA will ask another 17 states ,for more information on one or more of their provider 
taxes, to assess if they are permissible. (Nine other states who are in one of the top two 
categories will get similar requests.) For these states, we simply do not have sufficient 
information to determine the legality ofat least some of their taxes. As we discuss this issue 
with these states, however, we will also make certain they are aware that they may be eligible for 
waivers that make their taxes permissible and/or that the provision of additional information may 
well clarify the legality of their taxes. [NOTE: All states affected are listed in the attached 
document; dollar amounts are not listed because we will not know them until/unless the states are 
audited.] 

Discussions and negotiations., The follow up to these letters will be, we hope, immediate 
discussions between RCFA and the states. Our primary goal is to protect the Federal Treasury 
prospectively. We may have to trade getting only a fraction of the retrospective disallowed taxes 
in return for expeditious agreements to prevent future use of impermissible taxes. However, the 
Department of Justice, which must approve all settlements, has not yet decided how it will 
evaluate these settlements. This information is crucial to RCFA's ability to negotiate with states 
in good faith. 

Implications. Very few of the states who receive notices will be pleased. For example, although 
HCFA is relieving approximately two-thirds ofNew York's past impermissible tax claims (worth 
over $1 billion), there is still at least $500 million in taxes that HCF A probably cannot consider 
legal. The New York delegation has,already put us on notice that nothing less than a "hold 
harmless" solution is acceptable. They define this as meaning that they want us to waive all 
current taxes both retrospectively and prospectively; in other words, they want the provisions we 
line-item vetoed. 

Those states most displeased will be the 10 others receiving letters that say that we believe that 
one or more oftheir provider taxes clearly appear to be out of compliance. They are: Hawaii, 
Illinois, Indiana, Louisiana, Maine, Massachusetts, Minnesota, Missouri, Nevada, and Tennessee. 
Governor Carnahan, who met with Jack Lew recently to discuss Medicaid issues, made it clear 
that he considers his taxes legal and will go to court if necessary. There is no question that 
Missouri has the largest problem - they could owe nearly $1 billion. 

Another complication is that we anticipate that many of these states will appeal to you or the 
President to over-ride these preliminary or subsequent decisions. Since this is an enforcement 
action, we all need to be extremely careful about intervening. We must ensure that you and 
others who might be talking with Governors are well briefed on the issues, arguments and 
process. 



Finally, some states will inevitably seek legislative solutions, like New York's balanced budget 
provision. While we probably should not.encourage this action (for the same reasons that we 
vetoed the New York provision), we also should not foreclose the possibility that some type of 
comprehensive legislative clarification could be helpful as we aim to end the practice of 
illegitimately using provider taxes. 

" Roll-out strategy. Obviously, our rationale and process for explaining our enforcement actions 
is cruciaL DPCINEC and OMB are working with HHS and HCF A to ensure that we have an 
effective roll-out. This will include how we provide information to the Congress, the states, 
interested providers and unions, experts who will validate our enforcement action and influence 
elite media coverage, and -- of course -- a carefully orchestrated New York strategy. 

We will provide more details of the roll-out on Monday. We thought providing you this 
information first, however, would facilitate a more efficient discussion of this issue and how we 
are going to deal with it. 



DRAFT: Provider Tax State Letters, October 8,1997 

Thirty-six states in total will receive letters. Since most states have multiple health care-related provider 
taxes, these letters contain multiple findings about one ore more of these taxes. 

Type of Findings 
Only permissible tax 6 
Permissible tax & more information needed 2 ] ] 10 permissible 
Permissible tax, impermissible tax & more information needed 2 
Only possible impermissible tax 3 II impermissible 
Possible impermissible tax & more information needed 6 
Only more information needed 17 27 more information 
TOTAL 36 states 48 types of findings 

Permissible 
(I) Policy revision: Change regional tax 
(2) Policy revision: No longer need waiver for uniformity test (occupied beds J patient days). 
(3) Policy revision: No longer need waiver for uniformity test (uniform change in tax rate). 

Impermissible 
(4) Tax program appears to not be broad based (impermissible class of providers). 
(5) Tax program appears to. not be uniform (fails generally redistributive waiver test). 
(6) Tax program appears to fail hold harmless rule. 

More Information Needed 
(7) Tax program waiver requires more information. 
(8) Licensing Juser fees require more information. 

State I Permissible Possibly 
Impermissible 

More Information 
Needed 

Alabama t/(2) t/ (7) 

! Arkansas t/ (7,8) 

I Connecticut t/ (7, 8) 

District of Columbia t/ (2) 

i Florida t/ (7,8) 

i Georgia t/ (7,8) 

Hawaii t/ (6) t/(7) 

Illinois t/ (6) t/ (8) 

Indiana t/ (6) 

Iowa t/ (8) 

Kansas t/ (8) 



State Permissible Possibly More Information 
Impermissible Needed 

Kentucky V (7, 8) 

Louisiana V (2) . V (6) V (8) 

I~· V (6) 

Massachusetts V (5) 

Michigan V (8) 

Minnesota V (4) V (7) 

Mississippi V (2) 

Missouri V (6) V (8) 

na V (2) 

raska V (7,8) 

Nevada V(S) V (8) 

New Hampshire V (8) 

New York V (1,3) V (4, 5) V (7,8) 

Ohio V (3) 

Oklahoma V (7,8) 

Oregon V (7,8) 

I Pennsylvania V (8) 

Rhode Island V (7,8) 

South Carolina V (2) 

Tennessee V (6) V (7,8) 

Texas V (7,8) 

Utah V (2) V (7) 

Vermont V (8) 

ington V (7,8) 

Wisconsin V (2) 

TOTAL: 36 STATES* 10 11 27 

*NOTE: 12 states have more than one type offindmg (e.g., both a permissible tax and one that needs 
more information) so that there are more findings (48) than there are states receiving letters (36). 
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To: Christopher Jennings 

Fax: (202) 456.5557 

From: Lois C. Waldman 

Date: October 8, 1997 

, Pages: 3, including cov~r sheet. 

See attached. 

1
From the ~esk of. .. 

Lois C. Waldman 
Diri!Ctor. Commission for Women's EquaJity 

American JeVllish Congress 
I 5 East 84th Street 

New York, NY 10028 

(21 2) 360· 1 548 
Fax: (212) 861·7056 or 249-3672 
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... .'.. ~, 

.. • *" 

An';>"i,',w !cwi.h CongressAJCongress 
Stephen Wise CfmgrE!~~ HOll~<' 

15 East 84th Street
• • • New York. NY 10028 

212 B7~ 4500' Fa" 212-219 .~"'7Z 

CO,\1Ml::;SJON FOR WOMF.,V'S EQU/UJ7Y 

October 8. 1996 

Christopher C. Jennings 
Deputy Assistant to the President 
for Health Policy Development. 

Old Executive Office Building,. Room 216 
Washington. DC .20502 

Dear Mr. Jennings: 

By Fax & Mail 

(202) 456-5557 

5i nee the puplication of the research qn the genetic predisposition of 
Ashkenazi Jewish ,lwomen to hereditary breast cancer. the American Jewish 
Congress has beer;] particularly interested in banning genetic discrimination in 
insurance and employment and in issues of ~edical records privacy. 

We convened the first all day conference on these issues in New York. 
attendE;d by representatives of all the national Jewish women's organizations 
in April of 1996. and since that time have held or are holding similar 
conferences in St. Louis, Florida and Long Island. We have also published. 
in conjunction with Hadassah, a brochure, Understanding the GenetIcs of 
Breast Cancer for jewish Women, which has been widely distributed in the 
Jewish community as well as to genetics counselors and other health 
professionals. ~ 

~ } 

We were deli:ghted to come to the White House this summer to hear the 
President endors~ additional ·federal legislation to prohibit health insurance 
companies from discrimination on the baSIS of genetic inheritance and to 
assure genetic privacy. I am told you had a: major role in making this event 
possible and we thank you. ' 

This fafl. the American Jewish Congress in partnership with Albert Einstein 
Medical Center is planning a city-wide conference on genetics issues for the 
Philadelphia Jewish community, Our goal is t'o provide education concerning 
the recent discoveries linking certain gen~tic: mutations that predispose 
Ashkenazi Jews to various diseases; to illustrate that Issues of genetic 



OCT. 09 1997 01:54AM P3FROM : AJCONGRESS-CLSA PHONE NO. 212 861 7056 

ChrislOphcr C. Jenni~lg$ 
October 8, ] 997 : 
Page 2 

discrimination ar~ of 'concern to men as we)1 as women; and to activ~te the 
community to lobby for legislation bannjng genetic discrimination and 
protecting privacy. 

We have already received acceptances to speak at the conferences from 
such noted geneticists as Dr .. Gloria Petersen of Johns Hopkins, who will. 
speak on the recent findings relating to colorectal cancer; Dr. Laird Jackson 
of Thomas Jefferson University, who will speak on why researchers study 
Jews: and Dr. Ad,ele Schneider of Albert Einstein Medical Center, who will 
discuss the breast cancer research. Dr. r':1ary Claire King has also been 
invited ,

We are m o~t anxious that you present the complex legislation and 
advocacy part of dur program. We are well ~ware of the difficulties involved 
in .banning genetic;discrimination in insurance'iand emplqyment, and protecting 
genetic privacy vyithout impeding needed. medical research. With your 
extensive backgro~nd in formulating and implementing health care policy on 

. the Hill and in the· White House. we can think of no one better equipped to 
address both the substance of these issues and the practical politics of how 
to make genetic non-discrimination and genetic privacy a legislative reality. 

The conference will be held at Gratz CoLlege in Philadelphia, on Sunday, 
December 7. We~would expect your presentation to take about 30 minutes 
beginning toward' the end of the program somewhere around 2:30 or 3:00 
p.m. Of course. ~we would be flexible about the length and timing of your 
presentation. ". ". 

:r 

We hope you~can participate inour conff!rence. Since we would like to 
complete our plaQs as soon as possible, we would be grateful for a prompt 
reply. I can be reached at (212) 360-1548. \ 

I look forward to speaking with you in any event. 

Sincerely, 

10£0 (JJv.J.~ 
Lois Waldman \ 

cc: Sue Myers 

drs 
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THE WHITE HOUSE 

WASHINGTON 

October 8, 1997 

MEMORANDUM TO THE PRESIDENT 

cc: Vice President, Erskine Bowles, Bruce Reed, Gene Sperling 

FROM: Chris Jennings 

RE: NEW YORK AND THE PROVIDER TAX ISSUE 

Tomorrow, DHHS will announce the results of its policy review ofMedicaid provider taxes and 
its policy changes regarding New York. In brief, they will announce (1) policy clarifications that 
include clarify that certain provider taxes previously in question, including New York's regional 
tax, are permissible; and (2) support for legislation that expedites identifying impermissible taxes 
and ending their use. This is the culmination of an intensive process that involved HHS, OMB,' 
DPCINEC, Legislative and Intergovernmental Affairs, the Office of the Vice President and other 
senior staff. This memo provides you with detailed information on the policy review, subsequent 
actions, and the roll out plans. 

BACKGROUND 
Financing scheme and the law limiting it. During the late 1980s, many States established 
financing schemes that had the effe<;t of increasing their Federal Medicaid funds without using 
additional State resources. Typically, States would raise funds from health care providers 
(through provider taxes or "donations"), then pay back those providers through increased 

, Medicaid payments. Since the Federal government pays at least halfofMedicaid payments, the 
provider taxes or donations would be repaid in large part by Federal matching payments. Using 
this mechanism, the State was left with a net gain because it only had to.repay part of the 
provider tax or donation it originally received. \ 

\, 

Because provider taxes and donations were effectively siphoning off potentially billions of 
dollars from the Federal Treasury, the Congress limited states' use of these schemes in abill 
enacted by President Bush in 1991. The subsequent regulatory interpretation of these limits was, 
as you know, negotiated with the states and the National Governors' Association in 1993. 

States' continued reliance on impermissible provider taxes a,nd our enforce,ment record. 
Despite the new law and the regulatiollS, many states continued to use provider taxes that at least 
appeared to be out ofcompliance. To date, these possibly impermissible taxes total an estimated 
$2 to 4 billion and, in the future, could cost billions more. In response,' HCF A issued letters and 
discussed its concerns about certain taxes with states, but -- for a variety of reasons -- never took 
any fmal action. Unfortunately, this has meant that a number ofstates continue using these taxes, 
believing that HCFA might never enforce the law, or that if they did, they could seek recourse 
through the White House or the Congress. 



The New York provision in the balanced budget. To ensure that New York would never' be 
vulnerable to Medicaid provider tax enforcement actionS~ Senator Moynihan and Senator 
D'Amato successfully added a provision to the Balanced Budget Act to exempt all of its provider 
taxes (it has dozens)~ both retrospectively and prospectively, from disallowances. Both in writing 
and orally we repeatedly objected to this provision. Moreover, we provided alternative statutory 
language that would have forgiven about $1 billion. As you know, however, the Senators 

'(through their staff) rejected our offer and insisted on their original provisions. 

Line"item veto and New York's reaction. In announcing theline"time veto on August 11, 
we raised concerns about the cost and ramifications ofsingling out as permissible one state's 
provider taxes. Although our actions were generally viewed as responsible an,d defensible by 
those who know the program and/or who are budget experts, the same clearly cannot be said of 
New York's political establishment. The Governor's office, the New York Congressional ' 
delegation, the Mayor, providers and unions reacted strongly and negatively to the veto. Among 
a host ofcomplaints, they charged that they were singled out and were never made aware that this, 
provision could be subject to the line"tem veto. Most recently they have criticized us for our 
delay in getting back to them and our willingness'to support fixes for the other two vetoed ' 
provisions without addressing their problem. 

Tomorrow's actions. The line-item veto ofNew York's special provider tax waiver provision 
accelerated a review process of these tax policies that was already underway at DHHS. This 
process has yielded two results. First, tomorrow HCF A is issuing a set ofpolicy clarifications in 
a letter to State Medicaid Directors. This letter clarifies how DHHS will implement the law and 
regulations on states' use ofhealth care"relatedtaxes for their share ofMedicaid; this letter will 
be viewed as good news for at least nine states. There will also be a notice in the Federal 
Register containing a correcting amendment to the regulation to make it consistent with 
Congressional intent; this will make New York's regional tax permissible. 

The State Medicaid Director's letter also includes an ailnouncement of our support for legislation 
that (a)' lays out in statute how to identify impermissible taxes; and (b) would provide enhanced 
authority to the Secretary to forgive up to the entire amount of individual :states' current liabilities 
if they come into full compliance with the law resolve current liabilities if the states comes into 
full compliance prospectively. If, however, by a date certain -- AugUst 1998 "- no legislation is 
passed, HCF A will aggressively enforce its current policies. 

Need for legislation. The Administration's goal in these actions is to work with the states to end 
the impermissible use ofprovider taxes. Given the staggering size of the liabilities for some 
states, we agree that this is best accomplished through negotiation. Specifically, we are 
interested in trading reductions in some or all of states' retrospective liabilities for discontinued 
use of such taxes in the future. However, the administrative process that HCF A has at its 
disposal offers many opportunities for states to continue to stall (as they have done in the past). 
More itnportantly, final settlements must be approved by the Department ofJustice which may 
take a hard line in terms of recouping retrospective liabilities. This could force states to look for 
a legislative "rifle shots" to fix their particular problem, or to go to court. 
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Consequently, we think that the best way to bring states to the negotiations is through reliance on 
a legislative strategy. By strengthening the Secretary's ability to negotiate, we avoid the 
uncertainty inherent in an ordinary administrative process. By stating what type of legislation we 
would support, we get ahead of the rifle shots and possibly prevent them, as well as to get the 
Congress invested in developing a mutual solution to the provider tax mess. And by offering to 
clarify our ways of identifying impermissible taxes, we may engage states that have concerns 
about our interpretation, thus possibly preventing suits. These incentives are reinforced by threat· 
of a deadline for passage of such legislation (August 1998) that triggers an aggressive 
enforcement action by HCF A. 

Reaction from New York. DHHS's review produces good news for New York. One of New 
York's major concerns have been that Medicaid regulations have not grandfathered the State's 
"regional" tax. Given evidence of Congressional intent for this tax treatment, the Administration 
has published a clarifying amendment to the regulation in today's Federal Register. This action 
relieves New York of over $1 billion ofprovider tax liability. 

However, there will be no final resolution on New York's other provider taxes. The New York 
delegation has already put us on notice that nothing less than a "hold harmless" solution is 
acceptable. ' They define this as meaning that' they want us to waive all current taXes both. 
retrospectively and prospeCtively; in other words, they want the provisions we line-item vetoed. 
Thus, even though there is good news for the state, it will almost certainly be viewed as 
insufficient. . 

Reaction from other states. Although nine other states benefit from the new policy 
clarifications, it is news of our support for legislation that will catch states' attention. The dozen 
or so states that have widely used provider taxes may view this positively. It is these states that 
we want to engage in discussion and eventually negotiations. However, the remaining states that 
either ended their provider tax use or who never used them to begin with may view our action as 
too conciliatory. We will make sure that we·communicate to states that we have not -:-- and will 
not -- change our opposition to the use ofprovider taxes. We are simply looking for the most 
effective way to end states' reliance on impermissible taxes. 

Roll-out strategy. The timing of briefings on this tax issue is cruciaI given the political 
sensitivity in New York. Since the Vice President is in New York until 4pm that day, we are 
scheduling this briefing for 3:30 (tentatively). Donna called the Governor last night to tell him 
that we would meet with his staff on Thursday afternoon. Gene sent a similar message to Charlie . 
Rangel last night with a consistent message and we have also notified other key members of the 
New York delegation. HHS has also planned briefings for committees ofjurisdiction, the NGA, 
and other interested parties later in the afternoon. 

Because ofNew York's media market, there is no question that tomorrow's announcement will 
attract significant coverage. We do believe, however, that the approach we are taking represents 
the best way to start a long-overdue process ofeliminating impermissible provider taxes from the 
Medicaid program. We will keep you apprised ofdevelopments. 
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