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NOTE TO REVLEWERS

Please review immediately the attached documents on provider taxes. They should reﬂect the
* most recent comments made by the Department and the White House.

t

(1) Fact sheet, as revised by the White House

2
¥

(2) Questions and answers

(3) State Medicaid Directors letter
(4)‘Boilerplate for state-specific letters’
(5) Examples of state-s{:peciﬁc letters

Please provide essential comments directly to Jim Fridzera, HCFA, (410) 786-9535; (410) 786-
3252 (fax) no later than 3:30 p.m. today, October 7. °

Please note that representatives of the Department and the White House are presently meeting 1o
discuss this issue. You will be notified if the outcome of this meeting impacts your review of
these documents.

Ken Choe
10/6

cc:  Kevin Thurm, DS
LaVarne Burton, ES
Harriet Rabb/Anna Durdnd/Henry Gol dberg, OGC ‘
Christy Schmidt,-ASPE
John Callahan/Ashley Files/Peter Harbage, ASMB
Rich Tarplin/Sharon Clarkin, ASL
Laurie Boeder/Mary Kahn, ASPA
Katie Steele/Faith McCormick/Alison Greene, IGA
Chnis Jennings/Jeanne Lambrew, DPC
Jack Lew/Bonnie Washington, OMB



10/07/97 TUE 11:30 FAX 202 205 2135 EXEC SECRETARIAT doo3 -

FACT SHEET ON MEDICAID HEALTIH CARE-RELATED TAXES
October §, 1997

BACKGROUND

During the late 1980s, many States established financing schemes that had the effect of increasing
their Federal Medicaid funds without using additional State resources. Typically, States would
raise funds from health care providers (through provider taxes or “donations™), then pay back
thosc providers through increased Medicaid payments. ; Since the Federal government pays at
least-half of Medicaid payments, the provider taxes or donations would be repaid in large part by
Federal matching payments. Using this mechanism, States were able to increase Medicaid
payments to providers without realizing increased costs.

The widespread use of thesc financing mechanisms contributed to the extraordinary increases in
Federal Medicaid expenditures in the late 1980s and early 1990s. One report found that provider
lax revenue rose from $400 million in 6 states in 1990 to $8.7 billion in 39 States in 1992, There
‘was a similar increase in Federal Medicaid spending, which more than doubled between 1988 and
1992, with an average annual ratc of over 20 percent. The number of people served by Medicaid
did not rise by nearly so much and, in fact, unofficial reports suggested that some States used the
funds generated through this scheme for non-Medicaid purposes such as roads and stadiums.

In response to this unprecedented drain on the Federal Treasury, Congress passed “The Medicaid
Voluntary Contribution and Provider Specific Tax Amendments of 1991" (Public Law 102-234).
The first stand-alone piece of Medicaid legislation in the program’s history, this law permits
States to use revenue from health care-related taxes to ¢laim Federal Medicaid matching payments
only to the extent that these taxes are broad based (i.¢., applied to all providers in a permissible
class); uniform (i.e., same for all providers within the group) and are not part of a “hold
harmless” arrangement (i.e., the taxes are not devised to repay dollar- for-dollar the provider who
was initially assessed). ‘The law also precluded States from using provider donations, except in
very limited circumstances. In addition, the law introduced limits on how much States could pay
hospitals through the disproportionate share hospital (DSH) program — the primary way that
States repaid their provider taxes or donations.
The fmal cnulauon for this law was published in 1993 after extensive consultation with the States
and the National Governors’ Association. The regulatlon defined which taxes are permissible,
HCFA’s methodology for determining permissibility of t taxes, and a process for requesting waiver
approval for tax programs that are either not broad based and/or uniform.

HCFA has comrnumcated with States — through etters, a national | conference, and State contacts
at the regional level — ‘about the Administration’s concerns with many of these tax programs.
Many states have responded with walver requests and questions about their programs or HCFA
interpretations. Today, policy guidance about our current interpretation of the provider tax law
and regulations is being described in a State Medicaid Directors’ letter and a federal Register
notice . HCFA will also send some States letters about its preliminary findings about their
particular taxes’ compliance with the law and/or the need for additional information.

{
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POLICY CLARIFICATIONS .

In its ongoing review and update of regulations, HCFA has determined that several changes in its
implementation of the Medicaid provider tax provisions are appropriate, as described in today’s
letter to State Medicaid Directors (dated October 8, 1997). First, HCFA will clanfy its
interpretation of taxes:that are considered uniform. It will permit taxes on occupied beds or

~ patient days to be considered uniform (previously, only taxes on all beds and all days were

needed for their waiver: requests. !

considered uniform). Second, the letter states that States do not need to submit a new waiver
request for a tax subject to an existing waiver if there i is a uniform change in the tax rate. The
letter also reminds States that they may suggest addltlonal classes of providers to qualify as
“broad based” and that they should submit quarterly reports on their provider taxes and
donations. These clarifications have resulted in the determination that 10 States’ taxes are
permussible and requm, no further review.

In addinon, HCF A has published in the October 8, 1997 Federal Register a correcting
amendment to the provider tax regulation regarding its interpretation of the uniformity test. Tt
lowers the threshold for allowable tax programs based on regional variations, enacred and in
effect prior to November 24, 1992, The correction is t6 conform the regulation to HCFA and
Congress’s intent to recognize such taxes as generally redistributive.

CONCERNS AND QkUEST TONS ABOUT CERTAIN STATES’ TAXES

Today, HCFA will also send letters to some States dascussmg their particular provider taxes —
specifically, notifying them that some of their tax probrams are permissible, may be out of
compliance with current law, and/or require additional information in order to be assessed.

HCFA has identified several health carc-related tax programs that appear to be inconsistent with
the statutory provisions. These provider taxes may fail to be broad based; uniform; and/or contain
a hold harmless provision. There is sufficient concern about these States’ programs to justify an
audit if additional information is not offered. However,;these letters are intended as a starting
point for discussions. In no instance will HCFA dlsailow payments without discussions with the
affected State and a ﬁnancnal audir. :
In addition, HCFA has asked some States for more information on their tax programs. It has
identified a sencs oftzn programs that are not broad baaed or uniform but could possibly qualify
for a waiver. HCFA 15 nonlymo thesc States that they shou d provide additional information

i

Twenty-two States will receive letters. Ten of these States will be notified that some of their
questionable taxes are permitted through the policy clarifications described above. Eleven States

- will be informed that they may have impcrmissible taxes. Another 9 States will be asked to supply

additional information needed to evaluate their requests for waiver of broad based and/or
uniformity requirements. [Certain States fall into more than onc of these categories]

HCFA will immediately. contact each State to schedule a:meeting at the earliest possible point to
exchange information and discuss all issues relating to their taxes. HCFA’s goal is to establish
whether the taxes in question are impenmissible and, if so, end their use. We encourage States to
fully engage in discussions with HCFA to facilitate equzigble and expeditious resolutions.

i i
‘ ¥
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HEALTH CARE RELATED TAX DRAFT QUESTIONS & ANSWERS
How will you make sure vulnerable peOpie are not hurt, or kicked ofT
Medicaid rolls as the federal government recoups its overpayments from
states?

The Administration’s record of protecting Medicaid and the people it
serves is well documented. One of the major reasons why the President
vetoed the 1995 Republican budget bill was'its intent to dramatically
reduce its Medicaid funding and eliminate the guarantee of health care to
low income and disabled Americans. It would not support policies that
disadvantage Medicaid beneficiaries. The Administration’s actions will
increasc the public’s confidence in the Federal oversight of the Medicaid
program. )

i
New York's Governor and Congressionalibeleg;’ition have made it clear that
no less thuh a “hold harmless” outcome (meaning the state owes 1o money to
the Federal government) to the Administration’s review of provider taxes
would be acceptable. They feel the HCFA action taken today unfairly
exposes New York to over $500 million in:liabilities that the state’s Medicaid
program cannot afford to pay. Don’t you care about the hospitals and the
poor people that the Medicaid program serves?

First, the President’s record of support for the Medicaid program is

longstanding and clear. He fought long and hard to ensure that the

program would not be block granted and that guarantee of health coverage

for millions of Americans would be prescrved.

Second, the announcement today makes clear that New York cannot be held

liable for over $1 billion in regional provider taxes that were previously in
-question. This is -- wathout question -- the largest provider tax that New York

relied on and, as such, today’s action relieves the state of major budgetary

concerns.

Third, the o@tsaanding provider taxes still in éuestion are just that -- still in

question. There are a number of provider taxes that appear to be out of

compliance with current law and regulation 'As the government’s enforcement

agency for Medicaid, HHS must make certaiﬁ that all state taxes comply with

the law. However, this is the beginning of thé process. New York, and every

other state notified today that they may be similarly out of compliance, will

have the opportunity to provide information to illustrate that their cited

provider tax is consistent with the law. !



1$6/07/97 TUE 11:31 FAX 202 205 2135 EXEC SECRETARIAT @oos

Page 2

FOR INTERNAL USE

3.Q.

4.Q.

5.Q.

But let’s be clear: to ensure the Medicaid program is well run and serves
the taxpayers who support it, we must be certain that the Federal Treasury
is not impermissibly being tapped to underwrite costs that are the
responsibility of the states. To not do so would be unfair to those other
states (and'the taxpayers who support them) who are in compliance.

What is HCFA's rationale for a change ii\ some of its policics regarding
these taxes? Does it clarify the status 0!' state provider taxes or arc some
still open to dispute?

The law allows the Secretary to determine if a tax mects the statute’s
requirement that a health care related tax is permissible 1f it is broad based,
uniform, and does not contain a “hold harmless” provision (an arrangement
whereby the taxpayer is assured it will get the money back). After careful
review of our interpretation of the law, we havc determined that one of the
types of taxes we questioned - those 1mposcd on providers based on patient
days or the occupied beds - are indeed uniform. In addition, we have
determined. States do not need to submit a new waiver request for a tax
under its exsting waiver if there is a umform change in the rate. Thirdly,
HCFA has pubhshed 1 the Federal Remstcr a correcting amendment to the
uniformity test in the regulation lowering thé threshold for allowable tax
programs based on regional variations, enacted and in effect prior 1o
November 74 1992. These policy clarifications and corrections have
resulted in the determination that 10 States’ taxes are permissible and
require no further review. However, HCFA still has questions and
concerns about other States’ tax programs. In addition to the policy
clarifications being transmitied today, HCFA will also send letters to some
States diSCL{ssing their particular provider taxes.

HCFA plans to send auditors into states \i«ith impermissible provider
taxes. What exactly will they be looking fbr? :
States with prowder taxes that appear to be lmpermlsszble will have an
opportunity-to provide new information that could precludc an audit. In
the case of an audit, auditors will conduct on-site examinations to .
determine the total revenue collected from each health care related tax

- program HCTA determined to be out of compliance. This will help FICFA

determine the amount each state needs to reimburse the federal government
for umpermussibly collected federal matching funds.

What is impermissible about the taxes Illﬁl have been disallowed?
What does “broad based and uniform” mean?

4 ¢

TR N



W07 87 TUE 11:7

FOR INTERNAL USE i

A

6.Q.

7.Q.

8.Q.

2 FaX Z0Z 203 2130 EXEC SECR%ITARIAT ' iZoo7

Page3

None of the health care related taxes in question have been disallowed, but
HCFA has'sufficient grounds to begin to audit certain States’ tax
programs. tHCFA is still reviewing these programs. However,
impermissiblc health carc related taxes fall into three general categories:
taxes imposed on groups not listed in the statute or regulation (“bad
classes™), taxes returned to the taxpayers (“hold harmless”); and taxes that
fail the broad based and/or uniformity waiver test. In general a broad
based health care related tax is one that applies to all members of a class or
category. Uniform health care related taxes mean a tax which is levied at
the same rate for all those in a particular group or class. A “hold harmless”
means that the Laxes are returned to the teu(payer.

Many states have had waiver apphcm:ons at HCFA for several years. Why
did this action take so long?

Reviewing | the state waiver requests did take longer than we would have
liked. The'evaluation of each waiver request is a lengthy and complicated
process that often requires HCFA to seek additional information from
states and for states to resubmit calculations that may have been done in
error. After a careful review of each waiver request, HCFA is now issuing
letters to several states. :

Are some states getting a better deal than others? Can you say

_uncquivocally that this policy is being applied fairly among all the states?

No state is getting “a better deal” than another state. The HCFA policy

has a national application and effect. For instance, all states that tax
hospitals based on the number of days they have patients in the hospital
(occupied bed/or patient days) or only make"a uniform change in the rate of
a tax that is othcmnse broad-based are now consxdcred to have permissible
taxes, 10 the extent these tax programs do not contain a hold harmless
provision.

Do you expect states to sue over this recovery attempt? What is your
responsc? . :
We hope thét States will agree to fully engagé in discussions with HCFA to
facilitate equitable and expeditious resolutions, rather than pursue lengthy

and costly lawsuits. Ifa State opts not to discuss these issues with HCFA,

then the norinal course of action would ensue. HCFA would conduct a
financial audit to determine the total revenue! collccted from cach health
carc related tax program JICFA has dgtenmnted to be out of compliance.

} B
A i
B k-



10/07/87 TUE 11:32 FAX 202 20

FOR INTERNAL USE

9.Q.

10.Q.

11.Q.

" EXEC SECRETARIAT

s
r
et
PR
(41§

? : Page 4
HCFA would then issue a “disallowance” to the State for the amount of .
impermissible collected federal matching funds. If a State disagrees with
HCFA’s decision, it can file an appeal with the Departmental Appeals
Board (DAB). If a State disagrees with the DAB decision, it can pursue
the issue in court.

How many states owe money to the federal government because of
inappropriate provider taxes? How far into the past is the fedcral
govermnent going to examine state provider taxes?

HCFA has identificd 11 states with potentially
impermissible taxes. No final determination’ has been made. |
HCFA will perform audits to make the final'determination,
As 1o the “look back™ period, most states were given ninc -
months afier the law’s Jan. 1, 1992 effective date to bning
their taxes into compliance. That transition for most states
ended on Oct. 1, 1992, Two states’ transition period ended
Jan. 1, 1993 and eight states’ transition period ended July 1,
1993. All xmpcrm1531blc taxes since this look back could be
subject to a dxsallowance

Does this complete the provider tax exammatxon or is the federal
government going to come back to the stfntes later with more
dxsqllowances” '

The lettcrs that arc being sent currently do not complete HCFA’s review of

the health care related tax issue. There are several health care related tax
programs for which HCFA still needs additional infonmation from the states
involved.: If the agency finds violations, disallowances will be issued. Of
course, states will continue to levy new taxes and HCFA will continue to
review these taxes for compliance with the law.

How much.in total does the fedcral government expect to recover?

HCFA’'s primary goals is to end the use of impermissible taxes. In

order to detéimine the amount of repayment 'owed to the federal

government! audits must be performed to determine the exact amount of
revenue collected from any impermissible health care related taxes.
Furthermore, HCFA will offer to meet with the states for possible
negotiations of settlement agreements. However, based on initial estimates
through March 1997, HCFA has identified 11 states with impermissible
taxes and 9 states with tax programs requiring approval of waivers.

) : ;
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HCFA estimatcs the total amount of impermiésible taxes to be between $2
billion and $4 billion. ‘

Isn’t HCFA just issuing these disallowanc}: letters to provide cover for
President Clinton’s use ol the linc-item veto of a special fix for New
York’si mlpropcr provider taxes that had been in the Balanced Budget
Act? ;

No. HCFA has been reviewing state requests of waivers of the health care
related tax laws for some time. The letters issued today were in the
pipeline prior to the President’s action. The item canceled by President
Clinton would have given prefcremial treatment to New York by allowing
that state to continue relying on potentially impermissible taxes to fund its
share of the Medicaid program. This preferential treatment would have
increased Medicaid costs, would have been unfair to states playing by the
rules and would have established a costly precedent.

What kind of hospitals, and which States benefit from the occupied
bed/patient duy policy change? ‘

Broad based occupied bed/patient day taxes are imposed on all hospitals
providing inpatient hospitals services in a State. This includes acute care
hospitals, rehabilitation hospitals, psychlamc hospitals, and any other non-
acute care hOSpiIal in a State.

All States that have taxes based on occupied beds/patient days would have
permissible taxes under the clarification.

!

[8 States - Aabama DC, Louisiana, Mississippi, Montana, South Carolina, Utah,
Wisconsin] , :

'14.Q. The “correcting amendment” would change the generally redistributive

waiver test threshold [rom .85 to .7, Is it-true that this new number
benefits only the State of New York? Is this another attempt by New
York to get some sort of special fix? Why is HCFA so determined to give

i

NY special treatment in the first place? |

HCFA 15 2 iemptnw to satisfy Connrcssxonal intent 1o consider a tax
program el fiacted and in effect prior to November 24, 1992, based solely on
regional vananons to be generally redistnibutive. While it is HCFA’s
understanding that the State of New York is the only State that has a tax

4
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program of this nature, the corrected amendment is not an attempt to give
the State of New York preferential treatment. Instead, itis HCFA’s
responsibility 1o implement the statute and apply a proper

percentage to the generally redistributive test to consider taxes based on regional

variation to be generaily redistributive.

How much‘ in total does the chcral govemment expect to recover from

the State of New York?

The exact amount of possibly impermissible taxes in New York is not
known at thiis time. First, we must obtain any and all information from the
state on the status of their provider taxes. Second, we would need to
conduct financial audits to ascertain the exact amount of money at stake.
Preliminary estimates suggest that this could, with no additional
information, sum up to more than $500 million. FHowever, New York will
also benefit from several clarifications of existing law that makes clear that
over $1 billion in provider taxes is pefmissible.

HCFA recently published the allotments for child health and has
provided guidance to States on how to apply for access to this moncy.
HCFA is now threatening to disallow billions of dollars under the
Medicaid program, which also serves otherwise uninsured children,
Aren’t these two initiatives working at crbss-purposcs?

HCFA is not questioning the expenditures made by States with potentially
impermissible health care related taxes. The health care related taxes at
issue are a source of the States’ funding of Medicaid expenditures. The
statute is very clear with respect to permissible sources of funding based on

“health care related taxes. To the extent a State funds any Medicaid or child

health expenditure(s) with a broad based, uniform tax on a permissible class
of items or services which does not hold taxpayers harmless for their tax

"COStS, HCFA will allow the State to use that revenue as its match for

Medicaid expenditures. However, States mth impermuissible health care
related taxes that did not abide by the law arc subJect to HCFA’s
dnsa]lowance of the funding. ;

Due to the,i substantial amount of money invblved, does HCFA intend to
negotiate any of the impermissible tax disallowances?

HCFA wants to end the usé of impermissible taxes as soon as possible. We
intend to meet with states immediately to discuss all issues regarding
impermissible health care related taxes. HCFA’s goal is to establish whether

R R
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the taxes in question are impermissible and if so, end their use. We
strongly encourage states to fully engage in discussions with HCFA to
facilitate equitable and expeditious resolutions.

The Mayor’s Office, the Governor’s Office, the New York Hospital
Association, and even Al Sharpton are threatening to sue the Federal
Government over this provider tax issue.; Do you have any response to these
threats? -

They certaihly have the right to sue, but we would hope that these parties would

allow the Governor’s office and the Health Care Financing Administration to work
through the normal process before they pursue a lengthy and potentially expensive

legal response. We do believe, however, that the Courts will uphold the
Depanmem s interpretation of the law and the regulations that interpret the

Slatule,

1
§

What about the issue of the ceusmuuonnhry of the line item veto and
Senator MO} nihan’s indication that he suppcrts a challenge of the
Pres;dent’s veto?
We believe that the President’s line item veto power authority, which was
authorized 'in statute by the Congress, would be upheld in any court challenge.

What is the White House’s involvement in this issue?

Medicaid enforcement actions are handled directly by the Department of Health
and Human Services, and the Health Care Financing Administration (HCFA) in
particular. i As we do for all similar types ofipublic announcements, the White
House and the Office of Management and Budget have reviewed HCFA’s policy
clarifications and preliminary findings on states’ compliance with current law and
regulatxons related to provider taxes. However the White House has no direct
mvolvement with enforcement actions and negcnanons with individual states.

[
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Dear State Medicaid Director:

We are writing to inform you of several policy interpretations
which the Health Care Financing Administration (HCFA) has
recently adopted. These interpretations relate to the Medicaid
Voluntary Contribution and Provider-Specific Tax Amendments of
1991, Pub. L. No. 102-234 § 2(a)(codified at section 1903(w) of
the Social Security Act (the Act)), and related regulations, and
were adopted as part of a thorough review of HCFA's policies in
the area of provider taxes. While this letter addresses only
policies of broad, general applicability, in the near future some
States will receive additicnal correspondence that will explain
how HCFA believes these and other tax policies affect the
specific provider taxes that have been enacted in your State.

As you know, the Medicaid Voluntary Contribution and Provider
Specific Tax Amendments were enacted to limit Federal financial
participation (FFP) in States' medical assistance expenditures
when the States receive funds from, among other sources,
impermissible health care related taxes. Under the Act, States
may continue to receive FFP with respect to "broad based” and
"uniform” health care related taxes. According to section
103 (W) (3)Y (B}, ‘a broad based health ¢are related tax means a
health care related tax which 1s imposed with respect to a
permissible class of items or servicés on all providers in that
class. 1In addition, under section 1903(wW) (3)(C)of the Act, a
uniform health care related tax means a tax which is imposed with
respect to a permissible class of items or services at the same
rate for all providers. For those taxes which are not broad
based or uniform, the Secretary may grant waivers if she finds
that the taxes 'in question are "generally redistributive,”
pursuant to section 1903 (w) (3) (E) of the Act.

In this letter, we first clarify HCFA's interpretation of the
requirement that health care related taxes be applied uniformly.
Second, we clarify that, when the Secretary has granted a waiver
with regard to a health care related tax because she has
concluded that the tax is generally redistributive, a later
uniform change in the rate of tax will not regquire the State to
submit a new waiver request. Third, we are reminding States of
their opportunity to propose additional classes of providers,
items, or services which the Secretary may consider including as
permissible classes. Fourth, we areireminding States that all
provider related donation revenue and health care related tax
revenue, which 'includes licensing feée revenue, must be reported
to ECFA on the HCFa-form 64.11A. :
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First, with regard to the requirement that health care related
taxes be uniformly imposed, the implementing Federal regulation
at 42 C.F.R. § 433.68(d) (iv) specifies that. a health care related
tax will be considered uniformly imposed if the tax is imposed on
items or services on a basis other than those provided by '
statute, and the State establishes to the satisfaction of the
Secretary that the amount of the tax:is the same for each
provider of such items or services in the class. We are
clarifying that HCFA interprets:.42 CJ/F.R. § 433.68(d) (iv) to
include health care related taxes on the occupied beds of a
facility or the patient days of:a facility. HCFA has concluded
that, to the extent the rate of a health care related tax is the
same for each occupled bed or patlent day and the tax is applied
to all providers in the permissible class of services, a health
care related tax program based on occupied beds or patient days
will be considered uniformly applied. Previously, HCFA had
interpreted the Act to require that the tax be applied to all
beds or all days to be considered uniform.

Second, where States have sought andiobtained waivers for
ex1st1ng health care related tax programs, HCFA is clarlfylng
that a uniform change in the rate of ‘tax will not require a new
waiver. To the extent a State makes:no other revisions to an
existing health care-related tax program (e.g., modifications to
prov1der or revenue e?cluslons), HCFA would not view a uniform
change in the tax rate as a new: health care related tax program.
Third, section 1903(w)(7)(A)(1x) of the Act states that the
Secretary may e€stablish, by regulatiodn, classes of health care
items and services, other than those-.listed by statute. The
implementing regulation, at 42 C.F.R. § 433.56 specifies 10
additional permissible classes of items and services. In
addition, the preamble to the implementing regulation indicates
that the Secretary will consider adding additional classes if
States can demonstrate the need: for additional designations and
that any proposed class meets the following criteria: 1) the
revenue of the class is not predominantly from Medicaid and
‘Medicare (not more than 50 percent from Medicaid and not more
than 80 percent from Medicaid, Medicare, and other Federal
prograns combined); 2) the class is clearly identifiable, for
example, by designation through: Staté licensing prograns,
recognition for Federal statutory purposes, or inclusion as a
provider in State plans; and 3):the class is nationally
recognized rather than unique to a State. This is a reminder and
an invitation to States that they may identify additicnal
classes.

Fourth, section 1903(w)(7)(F) of the Act-defines. ‘the term “tax”

to include any licensing fee, assessment, or other mandatory
payment. Therefore, any licensing fee applied to the items or
services listed by statute and/or regulation must comply with the
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law. Furthermore, sectlon 42" CFR 433.56(a)(19} requires that for
health care items or services not listed by regulation on which
the State has enacted a 11cens;nq feé or certification fee, the
fee must be broad based;" unzform, not contain a hold harmless.
provision, and the aggregate amount 6f the fee cannot exceed the
State's estimated cost of operating the licensing or
certification program. Section 42 CFR 433.68(c) (3) states that
waivers from the uniform and broad based requlrements will
automatically be granted: in cases of‘'variations in llcens1ng and
certification fees for prOV1ders if the amount of such fee is not
more than $1,000 annually per. provxder and the total amount
raised by the Stat from the fees is used in the administration of
the licensing or certification program. This is a reminder to
States that any licensing or: certxf1cat1on fee imposed on
providers of health care. 1tems or servxces is considered a health
care related tax. o ;

Finally, sectlon 1903(d)(6}(A) of the Act requlres that States
include in their quarterly expendlture reports, information
related to prov1der -related donations and health care-related
taxes. This is a reminder to- reportball provider-related
donation revenue and heaith care- related tax revenue on the HCFA-
form 64.11A : S £

If you have any questioné?céﬁéeining'these policy clarifications,
please contact ‘your regional ‘office.

" Sincerely,

P e

; Sally K Richardson
: Dlrector

. Centerifor Medicaid and State
5 GperatlonS'

cc:  All Reglonal Admlnlstrators

All HCFA Associate Reglonal Admlnlstrators
Division of Medlcald and State Operatlons

Lee Partrldge ' '“
American Publlc Welfare Assoc1atlon

Joy Wilson T ‘ S
National Conference of state Leglslatures

Jennifer Baxendell {}E §i i ,;1é
National Governors'.Association’

@o1s
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GROUP 1 - PERMISSTBLE TAX ONLY

LETTERTO: D.C, Ohio, Mississippi; Montané, Sdﬁfﬁ Carolina, and Wisconsin

Dear (State Medicaid Director):

This letter informs you about the Health Care Financing Administration’s (HCFA’s) review of
your health care-related tax program. As-you know Public Law 102-234, “The Medicaid
Voluntary Contribution and Provider-Specific Tax Amendrncnts of 1991” amended provisions of
Title XIX of the Social Security Act and establ ished new limitations on Federal financial
participation (FFP) when States receive funds donated.by providers and revenues generated by
certain health care related taxes. The law-also established a definition of the types of health care
related tax revenues States are pérmitted to receive without a reduction in FFP. Such taxes are
broad based taxes which apply to all health care- prowders in a given class 1n a uniform manner
and which do not hold taxpayers harm ess for thelf tax costs.

Today HCFA 15 sendis »q an All State Medicajd Director-s letter clarifying its interpretation of the
uniformity provisions specified at 42 CFR 433.68(d)(iv) and its policy regarding a rate change to
an existing health care-related tax program. As.a result of this clarification waiver approval is not
necessary for the (name of tax program) to be consxdered permissible. The (rate percentage(q))
tax on the (tax base(s)) of (provider class(es)) for wl'uch you submitted a request for waiver
approval of the broad based and: umfonmty reqmremems meets the applicable provisions of the
statute and regulauons Thus as currently structured thls provider tax is permissible and reqmres
no further review. b

e e

If you have any addmonal quesucms please contact (ARA ﬁor r DMSQ) at (phone number).
: S Si?fﬁcc‘réw;;

N - Regional Administrator -
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GROUP 2 - IMPERMISSTBLE TAX ONLY

LETTER TO: Indiana;'Maine, Maséécﬁﬂs%cité, Ii\iﬁnneéota, Missouri, and Nevada

Dear (State Medicaid Direclor):

This letter informs you about the current status of the Health Care Financing Administration’s
(FICFA’s) review of your health care-related tax programs. As you know Public Law 102-234,
“The Medicaid Voluntary Corunbuncn and Provider-Specific Tax Amendments of 1991”
amended provisions of Title XIX of thé Social Security Act and established new limitations on
Federal financial participation (FFP) when States receive funds donated by providers and revenues
generated by certain health care re!ated taxes. ‘The law also established a definition of the types of
health care related tax revenues Statcs are permitted to receive without a reduction in FFP. Such
taxes are broad based taxes which apply to all health care providers in a given class in a uniform
manner and which do not hold taxpayers harmless for their tax costs.

Based on information rcccwed by HCFA, tie State of (\'XXX) imposed a (rate percentage) tax
on the (tax base(s)) of (provider ¢ ass(cs)) The (type of tax) tax (specity provision of the tax that
does not comply with the appropnate reqmrement)

i
¢

Section (statute citation) of the Somal Secunty Act spccxﬁes (description of provision violated),

A represeniative of HCFA will be comactzng you short! y to arrange a meeting for discussion of
these preliminary findings. HCFA's goal 1s to establish whether the tax in question is
impermissibie and, if so end its use. We encourage you to fully engage in discussions with HCFA
to facilitale an equitabl e and cxpedltxous resolutlon ‘

If you have any additional questions, '}p’leafse cor;itatt 4ARA for DMSQ) at (phonc number).

+ HR A M »
i FE A T Coe
i

! | 1. Sincerely, i

S

i " Regional Administrator

e
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GROUP 3 - PERMISSIBLE TAX [MPERMISSIBLE TAX, & ADDITIONAL
INFORMATION S
LETTER TO: New York .~ 1

i

Dear (State Medicaid EDirector}f

This letter informs you about the current status of the Health Care Financing Administration’s
(HICFA’s) review of your health carc-related tax programs. As you know Public Law 102-234,
“The Medicaid Voluntary Conmbunon and Prowdcr—Spemﬁc Tax Amendments of 19917
amended provisions of Title XIX of the Social Secumy Act and established new limitations on
Federal financial participation (FFP) when States receive funds donated by providers and revenues
generated by certain health care related taxes.: Thc law also established a definition of the types of
health care related tax revenues States are pcrrmtted to receive without a reduction in FFP. Such
taxes are broad based taxes which apply to all health care providers in a given class in a uniform
manner and which do not hold wtpdyers harmless for thexr tax costs.

Based on information rcceiwed by HCFA the State of (name of State) generates revenue from at
least (numbcr of taxes) health care re lated tax prmrams We have reviewed these tax programs
and have made the preliminary dctcrmmanon 1hat they fa into the following categories.

Permlssmle Health Care Related T ax;es ) :i |

S

HCFA has detcrmmed that several of your prowdcr taxes are permissible and require no further

review.

First (description of first tax that'is ciorisidcred permissible).

Potentially Impermissible Taxﬁ:s5

The State of (XXXX)- 1mposcd a (1 ate percentage) tax on thc: (tax base(s)) of (provider class(cs)).
The (type of tax) tax (specify prOVlSIOH of thc tax that does not comply with the appropriate
requirement). . SRR

Section (statute citatiofn) of the Social SecuntyAct ';‘s;::e;:i'ﬂes (description of provision violated).

Regquest for Additional Information
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For HCFA to assess the permissibility of your other heahh care-related tax programs, more
information is needed. : R

You have indicated that certain fees are not he’alt:h: care related.

You have submitted a request for a waiver of the broad based and uniformity requirements for the
(rate percentage) tax on the (1ax base(cs}) of (proﬁdergclass(es)).

After reviewing your waiver request, we: nced the foilowmg additional information in order to
determine if your walver is approvable: : ' ;

A representative of HCFA will be contactmg you shortly to arrange a meeting for discussion of
these preliminary findings. HCFA’s goalis to estabhsh whether the tax in question is
impermissible and, if so, end its use. We. encourage you to fully engage in discussions with HCFA
to facilitate an equitable and expeditious resolunon ‘

If you have any additional qucstions, pleﬁ;ase chtaCt (ARA for DMSQ) at (phone number).
Sincerely,

Reglonal Administrator

I
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GROUP 4 - PERMISSIBLE TAX & IMPERMISSIBLE TAX

LETTER TO: Louisiana

Dear (State Medicaid Dirccror):

This letter informs you about the currenit status of the Health Care Financing Administration’s
(HCFA’s) review of your health carc-related tax programs. As you know Public Law 102-234,
“The Medicaid Voluntary Contribution and Prowder—Spemﬁc Tax Amendments of 1991”

amended provisions of Title XTX of the Social Security Act and established new limitations on
Federal financial participation (FFP) when States:receive -funds donated by providers and revenues
generated by certain health care related taxes, The law-also established a definition of the types of
health care related tax revenues States are perrmtted toreceive without a reduction in F FP. Such
taxes are broad based taxes which apply to all health care providers in a given class in a uniform
manner and which do not hold taxpayers harmless for their tax costs.

Based on information received by HCFA, the State of (name of State) generates revenue from at
least (number of taxes) health care related tax programs.- We have reviewed these tax programs
and have made the preliminary determination that they fall into the following categorics.

Permissible Health Cai—e Related Taxes ‘
Today HCFA 15 52 endi) ng zn All State Medi\_aidiDirectors letter clarifying its interpretation of the
urifonmity provisions p cined at 42 CFR 43 68(d)(w) and its policy regarding a rate change to
an existing health care-related tax program. As a result of this clarification waiver approval is not
necessary for the (name of tax program) to be considered permissible. ‘The (rate percentage(s))
tax on the (tax base(s)) of (provider class(es)) for which you submitted a request for waiver
approval of the broad based and uniformity requirements meets the applicable provisions of the
statute and regulations. Thus as curr cntly structured thxs provider tax is permissible and requires
no further review. fole

Potennally Impermissi_ble

Based on information received Sy HCFA, the §téfé'6f (XXXX) imposed a (rate percentage) tax
on the (tax base(s)) of:(provider class(es)). The (typc of tax) tax (specify provision of the 1ax that
does not comply with the appropriate requirement)

Section (statute cxtanon) of the Socm] Secunty Act Specxﬁes (description of provision violated).

iy
b

Bo1s
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A representative of HCFA will be contacting ycugshorﬂyf to arrange a meeting for discussion of
these preliminary ﬂndings FICFA’s goal is to establish“whether the tax in question is

impermissible and, if so, end its use. We encourage you to fully engage in discussions with IICFA
to facilitate an equnable and expeditious resolutlon !

If you have any additional questi‘ons,v please cohtact (ARA for DMSO) at (phone number).
Siﬁéei‘e]y, :

Regional Administrator
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GROUP 5 - PERMISSIBLE TAX & ADDITIONAL INFORMATION

LETTER TO: Alabama and Utah

Dear (State Medicaid Director);

This letter informs you about the current status of the Heallh Care Financing Adnumstranon S

(HCFA’s) review of your health care-related ta.x programs. As you know Public Law 102-234,

“The Medicaid Voluntary Contribution and Prowder'Spcmﬁc Tax Amendments of 1991”
amended provisions of Title XIX of the Social SeCumy Act and established new limitations on
Federal financial participation (FFP) when States receive funds donated by providers and revenues
generated by certain health care related taxes. The law also established a definition of the types of
health care related tax revenues. States are permxtted 10 receive without a reduction in FFP. Such
taxes are broad based taxes which apply to all health care providers in a given class in a uniform
manner and which do not hold taxpayers harmless for their tax costs.

Based on information received by HCFA, the State of (n‘ame of State) generates revenue from at
least (number of taxes) health care related tax programs. We have reviewed these tax programs

and have made the preliminary determination that they fall into the following categories.

Permissible Health Ca;e Related Taxes

Today HCFA is sending an All State Medicaid Directors letter clarifying its iaterpretation of the
uniformity provisions specificd at 42 CFR 433.68(d)(iv) and its policy regarding a rate change to
an existing health care-related tax program. HCFA has deterinined that the State of (XXX)’s (tax
program) is permissible. L

Request for Additional Information

For HCFA 1o assess the permissibility of (# of tax programs) of your health care-rclated tax
programs, more information is needed. First, you have submitted a request for a waiver of the
broad based and uniformity requirements for thc (rate percentane) tax on the (tax base(es)) of
(provider class(es)). .

After revzewmg your waiver request, we nced the fol owmg information in order to determine if
your waiver is approvable : '

A representative of HCFA will be contacting yéui shortly to arrange a meeting for discussion of
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these health care related tax programs. We enéo{xi'age you to fully engage in discussions with
HCFA to facilitate an equitable and expeditious resolution.

If you have any additignzﬂ questions, please contact ( ARA for DMSO) at (phone number).
Sincerely,

Regional Administrator
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GROUP6 - ADDITIO\TAL ]_NFORMATION ON WAIVER ONLY

LETTER TO: Connecticut, Flonda, and New Hampsl'nre

Dear (State Medicaid Director):

This letter informs you about the current status of the Hea!t Care Financing Administration’s
(HCFA’s) review of your health care-related tax programs. As you know Public Law 102-234,
“The Medicaid Voluntary Contribution and Provider-Specific Tax Amendments ot 1991"
amended provisions of Title X1X of the Social Security Act and established new limitations on
Federal financial participation (FFP) when States receive funds donated by providers and revenues
generated by certain health care rclated taxes. The law also established a definition of types of -
health care related tax revenues States are permitted to receive without a reduction in FFP. Such
taxes are broad based taxes which apply to all health care providers in a given class in a uniform
manner and which do not hold taxpayers harmless for their tax costs.

For HCFA to assess the permiséibility of (#) of your health care-related tax programs more
information is needed. First, based on information reccwcd by HCFA, the State of (XXX)
imposes (type of tax pronram)

After reviewing your waiver rcquest ‘we need the followmﬂ information in order to deterrmnc if
your waiver is approvable: o
A representative of HCFA will be contacting you shortly to arrange a meeting for discussion of
these health care related tax programs, We encourage you to fully engage in discussions with
HCFA 10 facnhtaie an equitable and expedltxous resoluuon

If you have any additional questibns, please contact (ARA for DMSO) at (phone number),
Sincerely,:

BT
Regional Administrator

ho23
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GROUP 7 - IMPERMISSIBLE TAX & ADDITIONAL INFORMATION

LETTER TO: Hawaii, Tllinois, and Tennessee

Dear (State Medicaid Director).

This letter informs you about the current status of the Health Care Financing Administration’s
(HCFA’s) review of your health care-related tax programs. As you know Public Law 102-234,
“The Medicaid Voluntary Contribution and Provider-Specific Tax Amendments of 19917
amended provisions of Title XIX of the Social Security Act and established new limitations on
Federal financial participation (FFP) when States receive funds donated by providers and revenucs
generated by certain health care related taxes.: The law also established a definition of the types of
health care related tax revenues States are permitted to receive without a reduction in FFP. Such
taxcs are broad based taxes which apply to all:health care providers in a given class in a uniform
manner and which do not hold taxpayers harmlcss for their tax costs.

Based on information received by HCFA, the _State of (name of State) generates revenue from at
lcast {(number of taxes) health care related tax programs. We have reviewed these tax programs
and have made the preliminary determination that they fall into the following categories.

Potentially Tmpermiss: bie Taxes

One of the State of,(XXXX)’s Hea!th care-related taxes appears to be impermissible. The State
imposed a (rate percentage) tax on the (tax base(s)) of (provider-class(es)). The (type of tax) tax
(specify provision of the tax that does not comply with'the appropnate requirement).

Section (statute citation) of the Social Security-Act specifies (description of provision violated).

Request for Additional Informaﬁoﬁ'

More information is needed to assess the perrmssxbmty of your (rate percentage) tax on the (tax
basc(es)) of (provider ¢ ass(es))

After reviewing your waiver requesr we need the foll owmg information in order to determine if
your waiver is approvable;

4o

2

4
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A representative of HCFA will be contactmu you shor’dy to arrange a meeting for discussion of
these health care related tax programs. We encourage 'you to fully engage in discussions with
FICFA to facilitate an cquitable and expedmous resoluuon

/

If you have any additional questzons please contact (ARA for DMSO) at ( phone number).

Sin'éereiy, ;

Regional:Administrator
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Ms. Nancy Ellery

Administrator P
Division of Health Pollcy and Semccs '
1400 Broadway ' -
Helena, Montana 59601

b

Dear Ms. Ellery

This ]etter mforms you about the Health Care Fmancmg Administration’s (HICFA’s) review of

‘your health care-related tax program. . As you know, Public Law 102-234, “The Medicaid

Voluntary Contribution and Provider-Specific Tax Amendments of 19917 amended provisions of
Title XIX of the Social Security Act and established new limitations on Federal financial
parucipation (FFP) when States receive funds donated by providers and revenues generated by

‘certain health care related taxes. The law also established a definition of the types of health care

related tax revenues States are permitted to receive without a reduction in FFP. Such taxes are
broad based taxes which apply to all health care providers in a given class in a uniform manner
and which do not hold taxpayers harmless for their tax costs.

Today HCFA is sending an All State Medicaid Directors letter clarifying its interpretation of the
uniformity provisions specified at 42 CFR 433.68(d)(iv) and its policy regarding a rate change to
an existing health care-related tax program, A%'zi result of this clarification waiver approval is not
necessary for the nursing facility o¢cupied bedtax to be considered permissible. The $2.80 tax on
the occupied beds of nursing facilities for which-you submitted a request for waiver approval of
the broad based and uniformity requirements meets the applicable provxslons of the statute and
regulations. Thus, as.currently structured thls prowder tax is permissible and requircs no further
review. :

If you have any additional questzons please contact Spencer Ericson, Associate Regional
Administrator, Dmsmn of Mcd;c:ud and Statc. Operanons at (303) 844-4024, extension 426.

Siﬁi:crelf,

i
Mary Kay Smith
Regional Administrator
Denver Regional Office

@o

2
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Mr: Bruce Bullen, Commissioner @ -
Division of Medical Assistance -~ . &
600 Washington Street o L '
Boston, Massachusetts 02111

Dear Mr. Bullen:

This letter informs you about the current status of the Health Care Financing Administration’s
(HCFA’s) review of your health care-related tax program As you know, Public Law 102-234,
“The Medicaid Voluntary Comnbunon and Provider-Specific Tax Amendments of 19917
amended provisions of Title XIX of the Social’ Security Act and established new limitations on
Federal financial participation (FFP) when Statesireceive funds donated by providers and revenues
generated by certain health care related taxes. The law also established a definition of the types of
health care related tax revenues States'are pcrnmtted to receive without a reduction in FFP. Such
taxes are broad based taxes which apply 1o all health care providers in a given class in 2 uniform
manner and which do not hold taxpdyers harmless for thclr tax costs.

Based on informauon received by HCE.A, the State of Massachuseus imposes a 6.95% tax on the
private scctor revenues of acute care Hdspitals‘ Tt appears that the acute care hospital tax does
not meet the definition of a broad based and unzform health care related tax, because it does not
apply to all providers of inpatient hosplta s services at a uniform rate. Specifically, non-acute care
hospitals, Medicaid revenues, publxc payor revenues and non-acute care revenues are excluded
from the tax, : :

The Commonwealth 6f Massachusens has rcqucsted tliat acute care hospital services be
recognized as a permissible class of health care items and services in addition to the already
identified permissible classes of heakh care items: and services under scction 1903(w)(7)(A) of the
Social Security Act (the Act) and section 433 56(3) of the implementing Federal regulation.

In addition, the Secretary may establ 1sh by revulatlon othcr permissible classes of health care
items or services that meet a set of 1dentnﬁab e cmena However we have reviewed your tax
program and do not believe this class of health:cére services should be recognized as a permissible
class of health care items and semces( see enclosed State Medicaid Directors’ Letter for criteria
used in this assessment). P : [

In addition, the Commonwealth of Massachusens has requestcd a waiver of the broad based and
uniformity requirement for its acute care hospitalitax. Even if the HCFA had determined that this
tax was in a permissible class (i.e. mpahent hosp1tal services), it appears to not have met the
redistributive test requzred for waiver approval Sectlon 1903(w)(3YE)GD(1) of the Act specifies
that the Secretary shall approve an apphcauon for a waiver of the broad based and uniformity
requirements if the Stdte establmlles to: the satx;factnon of the Secretary that the net impact of the
tax and associated ‘ :

»
~I
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Page 2 - Mr. Bruce Bullen, Commissioner = & ¢

expenditures under title XTX as proposed by the State is generally redistributive in nature.
Section 42 CFR 433.68(c)(2) defines the numerical test to determine whether a tax is generally
redistributive. The test basically requires the S:,ta:te to calculate the slope of two linear regressions
to assess the relationship between each provider’s tax contribution and Medicaid revenue both if
the tax program were broad based and uniform (defined as B1) and the tax program as proposed
(defined as B2). If the State demonstratcs to the satisfaction of the Secretary that the value of
B1/B2is 1 or greater,, HCFA will automancally approve the waiver requesr

It does not appear that the acute care hosplta[ tax passes the generally redistributive test. The
waiver test calculation you submitted to deterrmne the ‘generally redistributive nature of this health

care related tax prograrn was performed incorrectly . In general, a greater volume of tax
collection was represenied in the B1 portion than the B2 portion. HCFA recalculated the test
based on the data provided in the waiver request, and it appears that this health care related tax
program does not meet the gencraliy redistributive waiifer test threshold.

A representative of HCFA will be contacuno you shonly to arrange a meetmg for discussion of
these preliminary findings. HCFA’s goal is to estabhsh whether the tax in question is
impermissible and, if so, end its usc. We encourage you 10 fully engage in discussions thh HCL A
to facilitate and equitable and cxpedmous resoluuon

If you have any additional questions, please contact Ron Preston, Associate Regional
Administrator, Dms;on of Medicaid zmd State Operauons at (617) 565-1230,

- Sincerely;

Sidney Kaplan
Regional Administrator
Boston Regional Office
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Ms. Ann Clemency Kohler, Director .
Office of Medicaid Management
New York State Department of Health- o :
ESP Corning Tower Building, Room 1466 P
Albany, New York 12237 P

Dear Ms. Kohler:

This letter informs you about the current status ot the Heahh Care Financing Administration’s
(HCFA’ s) review of your health care-related tax procrams

As you know, Public Law 102-234, “The Medlcald VOIuntaxy Contribution and Provider-Specific
Tax Amendments of 1991” amended provisions | of Title X1X of the Social Security Act (the Act)
and established new limitations on Federal financial participation (FFP) when States receive funds
donated by providers and revenues. generated by certain health care related taxes. The law also
established a definition of the types of health care related tax revenues States are permitted to
receive without a reduction in FFP. Such taxes are broad based taxes which apply to all health
care providers in a given class in a uniform manner and which do not hold taxpayers harmless for

Their 1ay COsts.

L
Based on information recewed by HCFA the State of NLW York generates revenue from at least
thirty-one (31) health ‘care related tax programs - We have reviewed these tax programs and have
made preliminary determinations that they fall mto the fol owing categories.

Permissible Health Care Related Taxeé‘i? :

HCFA has determined that several of your prowder taxes are permissible and require no further
review. « , -

First, HICFA has pubhshed in the October 8, 1997 f-ederaz’ Register a correcting amendment to
the provider tax regulation regarding its mterpretatnon of the uniformity test. It lowers the
threshold for allowable tax programs based on regional variations, enacted and in effect prior to
November 24, 1992. The correction is'to conform the regulation to. HCFA and Congress’s intent
to recognize such taxes as generally redistributive. Based on information given to HCFA staff
verbally by the State, we believe that thzs change -affects New York’s regional tax, making it
permissible. However, to ensure that the tax is penn1551ble, we ask that you submit in writing the
infermeation necessary to confirm our mutual understanding about New York’s regional rax
struciure,

.

@o
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Page 2 - Ms. Ann Clemency Kohler Dlrector

Second, you have subrmitted requests for a waiver of 1he broad based and uniformity requirements

for the following three (3) health care related tax programs

1 Statewide Planning and Research and Cooperatwc System Fee Assessment - 0.1%
of the total cost of inpatient’ hospltal semces

Statewide Planning and Rcsearch and Cooperanve System Fee Assessment - 0.1%
of total cost of outpatient hospxtal semces

)

Supplemental Commercml Insurer Dxfferenual - 11% of inpatient hospital rates of
payment charna.d to commerc;al msurcrs

L2

Section 1903(w)(3)(E)(u)( 1) of the Act specxﬁes that the Secretary shall approve an application
for a waiver of the bréad based and umforrmty reqmremems if the State establishes to the
satisfaction of the Secretaly that the net impact ‘of the tax and associated expenditures under title
XIX as proposed by the Statc is generally redlstnbutwc in nature. Section 42 CIFR 433.68(e)(2)
defines the numerical test to determiné whether a tax is gencrally redistributive. This test basically
requires the State to calculate the slope of two linear regressions to asscss the relationship

" between each provider’s tax contribution and Medzcmd revenue both if the tax program were

broad based and uniform (defined as B 1) and the tax program as propos»d (defined as B2). Ifthe
State demonstrates to the satisfaction of the Secretaryxhat the value of B1/B2 is 1 or greater,
HCFA will automatically approve the waiver request.

Although the waiver test calculations yéu submitted were performed incorrectly, FICFA re-
calculated the test based on the dara prowdcd inithese wan. er requests and these three (3) healtl
care related tax pronrams meet the generally redxstrlbutwe waiver test threshold.

Finally, the State of New York has prowded mformanon that the assessment on services provided
in intermediate care facilities for the memally rctarded (ICF@II\fiR) is applied at a uniform rate to

all providers in the class, and does not hold taxpayers harmless for their tax costs. Therefore, the
ICF/MR tax, imposed under the Hea lh Fac;hncs Cash Recezpts Assessment Program, is
permissible. . L «

Potentially Immrmlswble Taxes - e :
Two types of New York prowder ta‘«:es appcar to be 1mperrmssxb1c First, several taxes do not
appear to be broad based since they aré not apphcd to.a permissible class of providers. . The State
of New York, under the Health Facil mes Cash RCCClp'[S Assessment Program, imposes a 0.6%
tax on personal care services, mental retardatlon day treatment services, licensed freestanding
comprehensive pnmary care treatment Center services; licensed freestanding dental

treatment center services, licensed frcest:mdmg dlalysxs treatment center services, licensed
freestanding rehabilithtion therapy treatment center servxces and licensed freestanding speech and
hearing treatment center services. :

do3o
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Page 3 - Ms. Ann Clemency Kohler, Director

In addition, under the Patient Services fﬁPayment" Allowance, the State of New York 1mposes a
variable assessment between 5.98%-8.;?1;18% on licensed freestanding comprehensive primary care
treatment center services, licensed freestanding dental treatment center services, licensed
frecstanding dialysis treatment center S:‘CWECBS licensed freestanding rehabilitation therapy
treatment center semces and licensed freestzmdmg speech and hearing treatment center services.

The State of New York has requested that all of these classcs of services be recogruzed as
permissible. The State provided analys1s to support the request for additional classes of health
care items Or services. ;
As you know, none 01’ the health care related taxes and fees imposed ¢n the above mentioned
services are identified in section 1903(334}(?)(.»\) of the chxal Security Act or section 433.56(a) of
the implementing Federal regulation asipermissible classes of health care items and services.
In addition, the Secretary may establish, by regulation, other permissible classes of health care
iterns and services that meet a set ofidj@f:miﬁable critena, However, we have reviewed your tax
programs and do not believe these classes of health care services should be recognized as
permissible classes of health care itemsﬂgénd services (see enclosed State Medicaid Director’s letter
for criteria used in this assessment).. However, Section 433,56(a) does identify dental services,
rchabilitation therapy services, speech {hcrapy services, and audiological therapy services as
permissible classes of health care services. To the cxtent the State of New York imposes a tax on
all providers of these services in the St%ite ata umform rate without holding taxpayers harmless,

the tax would be considered perrmssxble

Second, you have submitted requests for a waiver of the broad based and uniformity requirements
for the following five (5) health care related tax programs

1. Bad Debt and Charity Care for*Fmancanly sttressed Hospitals Allowance -
235% on the non- -Medicare revenue< for mpanent hospltal services.

% .
2. Health Care Semces Allowancje - 23% on the non M‘edzcnre revenues for
inpatient hosp;tal services. 1 b
:" . oo : 5
3. Bad Debt and Cha.nty Care and‘ Capxtal Statewude Pool Assessment - 1% of
inpatient hospital service rcvcnuc

4. Health Facilitiés Cash Recetpts As‘sessnienr Progfam - overall 0.6% of inpatient
hospital service revenue : c

5. Health Famhtzes Cash Recexpts Asées'srﬁent"Prog‘r;am - overall 0.6% of outpatient
“hospital scmcc revenue ; - '

Pl
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Based on the information provided in yOur waiver requests, informal communication between

- New York State staff and HCFA staffito date, and re-calculations performed by HCFA, it appears

that these five (5) health care related t&x programs do not mect the generally redistributive waiver
test threshold. o :

Request for Additional Inf‘ormanon o ‘
For HCFA to assess the permissibility of your ¢ other health care-related tax programs that have
raised questions, more information 1s Qeeded. :

First, the State of New York believes that these user and licensing fees are not health care related
taxes. These include the following user or hcensmg fees: a $.50 per triplicate prescription user
fee; a $1,000 certificate of need appllcatlon user fee, plus an additional fee of 4% of project
costs; a .9% morlgage development user fee, and a .2% mortgage operational user fee; a .9%
mortgage closing user fee and a .5% mortga“c rcfmancmg user fee; and licensing fees of 3600,
$20, $50 for the manufacturing and dispensing of contfolled substances.

HCF A believes the above mentioned user and licensing fees meet the definition of section

1303 (w7 )(T) of the Act wluch specifies that the term “tax” includes any licensing fee,
assessment, or other mandatory payment and, therefore, are health care related taxes. In order for
these health care related taxes to be considered permissible, they must be broad based, uniform,
and not hold taxpaycrs harmless for thexr tax costs. Therefore, we ask that you please submit
requests for waivers of the broad bascd and UmeT’mlty requirements for each of these fees.

Second, you have submitted requcsts for a wawer of the broad based and uniformity IC(]UH'CmCmS
for seven (7) addmonal health care related tax, provrams listed below:

1. Health Facxlmes Cash RGCQIpT. As<essment Prog:am 0. 6%on the monthly cash
‘ receipts received from cemﬁed ‘home hcalth agency and long-term home health
care services and other operatmg mcome

2. Patient Scrvices Payment '/‘Lll wance - vanab]e rate between 5.98%-8.18% on the
payment rates for il npatlent hos oital servxces ~

3. Patient Services Payment Aﬂowance vanable rate between 5.98%-8.18% on the
paymem rates for outpatient semces ‘

R CL
4, Patient :emc}:s Payment Allowance - variable rate between 5.93%-8.18%
on the payment rates for ambulatory surgical center services

ance - varzablc rate between 5.98%-8.18% on the
hmcal Iaboratory services -

> Patient Services Payment Allow
payment rates for freestanding
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6. Heazlth Maintenance Organjzati‘bn;(}mIO) Differential - variable assessment on
inpztient hospital service reveniie: Also, please revise the generally redistributive
waiver test calculation to include hospital speciﬁc data.

7. Nursmg Facility Cash Recenpts Assessment Program 0.6% on assessable income
for nursing facxlny services: Also Please prowde a copy of the State statute
enacting the nursing facility cash reccipts assessment program. Tt is not clear
which provision of the State statute permits the exclusion of the St. Francis
Geriatric and Health Center and the Osborne Home. These two facilities were not
discussed in the summary you provlded ¢

For cach of these tax programs, you sH'ould revise the generally redistributive waiver test
calculations for these health care related taxes to mcludc all revenues related to providers in the
B1 portion of the calculation. In addmon please remove all providers that are excluded from the
assessment from the B2 portion of these calculatlons The availability of this information is
necessary to determme whether thesc taxes are in compliance,

A representanve of IICI‘ A will be contactmo you shorﬂy to arrange a mecting for discussion of

these preliminary findings. HCFA’s goal is to establisli whether the taxes in question are
impermissible and, if so, end their use.: We encourage you to fully engage in discussions with
HCFA to facilitate and equnable and e*cpedmous resolutxon

fyou have any addi numl questions, please contact Alan Saperstein, Associate Regional
Adrministrator, Dms:on of Medicaid and State: Operanons at (212) 264-2500.

Siincérely, - .

Sudy Berek
Regional' Administrator
New York Regional Office

@033
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Mr. Thomas D. Collins, Director -
Bureau of Health Services Fmancmg
Department of Health and Hospitals
P.O. Box 91030

Baton Rouge, Lou:smna 70821- 9030

Dear Mr. Collins:

This letter informs you about the c,urrent status of the IIealth Care Financing Adrmrustranon 5
(HCFA’s) review of your health carc-related tax programs. As you know, Public Law 102-234,
“The Medicaid Voluntary Contribution and Provider-Specific Tax Amendments of 19917
amended provisions of Title XIX of the Social :Security Act and established new limitations on
Federal financial panticipation (FFP) when States receive funds donated by providers and revenues
generated by certain health care rciatcd taxes. ‘The law also established a definition of the types of
health care related tax revenues States:are pcrmxtted to receive without a reduction in FFP. Such
taxes are broad based taxes which apply to all health care providers in a given class in a uniform
manner and which do not hold taxpayers harmless for their tax costs.

Based on information received by HCI{A, the Staté of Louisiana generates revenue from at least
three (3) health care related tax programs. We have reviewed these tax programs and have made

the preliminary determination that they fall into the following categorics.

Permissible Health Care Related Taxegi

Today HCFA is sending an All State MCdlC&Jd Dlrectors letter clarifying its interpretation of the
uniformity provisions specified at 42 CFR 433.68(d)(iv) and its policy regarding a rate change to
an existing health care-related tax program Asa result of this clarification waiver approval is not
necessary for the tax programs. 1mpesed on mtcrmcdlate care facilities for the mentally retarded
(ICFMR) to be considered perrrn551bl The $8.74 and $8.84 health care related taxes on the
occupied beds of ICFs/MR for which you submitted a request for waiver approval of the
uniformity requirements meets the apphcab e prowsxons of the statute and regulations. Thus, as
currently structured, these tax prov1dcr taxcs are penn1551ble and require no further review.

Potential]y Impermissible Ta.\'es

The State of Louisiana imposes a $3.68 tax oni the occupied beds of nursing facilities. The
nursing facility occupied bed tax contams a grant program established to ofTset the nursing facility
tax. HCFA believes the grant program associated with this nursing facility tax program violates
the hold harmless provisions contamed n secuon 1903(w)(4)(A) and (C) of the Social Security
Act (the Act). g P .

1
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Section 1903 (w)(4)(A)of the Act specxﬁes that a ho]d harmlc.ss provision exists when the State or

“other unit of local government imposing the tax provides:(directly or indirectly) for a payment

(other then title XIX) to taxpayers and the amount of such payment is positively correlated to
either the amount of such tax or to the dlfference between the amount of the tax and the amount
of the payment under the State plan. -

Section 1903(w)(4)(C) of the Act speciﬁes that a hold harmless provision exists when the State or

- other unit of local government imposing the. 1ax prov1des (directly or indirectly) for any payment,

offset or waiver that guarantecs to hold taxpayers hamﬂess for any portion of the cost of the tax.

A represcntanve of HCFA will be contactmg you shortly to arrange a meeting for discussion of
these preliminary findings. HCFA’s goal IS to estabhsh whether the tax in question is
impermissible and, if 50, end its use. We encourage you to fully engage in discussions with HICFA
to facilitate and equitable and e*cpedmous reso!utxon

If you have any additional questions, pl‘éase coriltact Roger Perez, Associate Regional
Administrator, Division of Medicaid and State Operations at (214) 767-6300.

Smu:rul},

a7

| Ed Lessard
o RgaglqnalAdministrator
‘Dallas Regional Office

i
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Ms Gwendolyn H. Williams, Commxssxoner ‘

-Alabama Medicaid Agency

501 Dexter Avenue
P.O. Box 5624
Montgomery, Alabama 36103

Dear Ms. Williams:

This letter informs you about the current status of the Health Care Financing Administration’s
(HCFA’s) review of your health care-related tax programs. As you know, Public Law 102-234,
“The Medicaid Voluntary Comnbuuon and Provider-Specific Tax Amendments of 19917

amended provisions of Title XTX of thc Social Secunty Act (the Act) and established new
limitations on Federal financial partxcxpanon (FFP) when States receive funds donated by
providers and revenues generated by certain health care related takes. The law also established a
definition of the types of health care related tax revenues States are perimitted to receive without a
reduction in FFP. Such taxes are broad based taxes which apply to all health care providersina -
given class in a umforrn manner and whmh do not hold taxpaycrs harmles:, for their tax costs.

Based on information received by HCFA the Stat'e of Alabama generates revenue from at least
two (2) health care related 1ax programs. We have reviewed these tax programs and have made
the preliminary determination that they fall into the following categories.

Permissib]e Health Care Related Taxes

Today HCFA is sendmg an All State Medlcmd D1rcctors letter clarifying its interpretation of the
uniformity provisions specified at 42 CFR 433: 68(d)(1v) and its policy regarding a rate change to
an existing health car¢-related tax program As a result of this clarification waiver approval is not
necessary for the inpatient hospital inpatient day tax to be considered permissible. The $25 tax'on
the patient days of inpatient hospitals for which you submitted a request for waiver approval of
the broad based and uniformity reqmremcnts meets the apphcab[c provisions of the statute and
regulations. Thus, as curremly stmctured th:s prowdcr tax is permissible and rcqmres no further
review.

Request for Additional Informalion

For HCFA to assess the permissibility ‘of your other heath care-related tax program, more
information is necessary. You have submitted request for a waiver of the broad based and
uniformity reqmrements for the $.10 tax on the outpatxcnt prescriptions drugs with a value of 33
or morc “After reviewing your waiver request, the State of Alabama still needs to submit the
generally rzdisinbutive west Lor waiver of the broad based and uniformity requirements.

Bo3e
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Section 1903(w)(3)(E)(ii)(D of the Act specifies that: the Secretary shall approve an application
for waiver of the broad based and umfomuty rcqmremems if the State establishes to the
satisfaction of the Secretary that the net impact of the tax and associated expenditures under title
XIX as proposed by the State is generally redistributive in nature. Section 42 CFR 433.68(e)(2)
defines the numerical test the State must calculate to determine whether a tax is generally
redistributive. This test basically requires the State to calculate the slope of two linear regressions
to assess the relationship between each provider’s tax contribution and Medicaid revenue both if
the tax program were broad based and uniform (defined as B1) and the tax program as proposed
(defined as B2). If the State demonstratcs to the satxsfacnon of the Secretary that the value of
B1/B2is 1 or grealer than 1, HCFA wﬁ automancall approve the waiver request.

A representative of HCFA will be contactmg you shortly to arrange a meeting for discussion of
these health care related taxes. We encourage you to fu Iy engage in discussions with HCFA to
facilitate an equnable and expcdltxousrcsolunon

If you have any addit‘ional questions, please contact Gene Grasser, Associate Regional
Administrator, Division of Medicaid and State Operations at (404) 331-2418.

Sincere;ly,f

Rose-Cl‘:Lir.r;a Johnson
Reglonal Administrator
Atlanta Remonal Office

oar
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Mr. David Parclla, Deputy Comzm:sxoner?
Department of Social Services '
25 Sigourney Street
Hartford, Connecticut 06106-5116

Dear Mr. Parella: |

This letter informs you about the currént status of the Health Care Financing Administration’s
(HCFA’s) review of your bealth care-related tax programs. As you know Public Law 102-234,
“The Medicaid Voluntary Contribution and Provider-Specific Tax Amendments of 1991”

amended provisions of Title X1X of th,e Social Secm;ty Act and established new limitations on
Federal financial participation (FFP) \{zhen;States receive funds donated by providers and revenues .
generated by certain health care related taxes.: The law also established a definition of the types of
health care related tax revenues States are permitted to receive without a reduction in FFP. Such
taxes are broad based taxes which apply 10 all health care providers in a given class in a uniform
manner and which do not hold taxpayers harmless for:their tax costs.

For HCF A 10 assess the permissibility‘of your health care-related tax programs more information
is needed. Based on information received by HCFA,: ‘the State of Connccticut imposes a six
percent (6%) tax on all hospital charges for paticnt care services. The acute care hospital 1ax
does not appear to meet the definition of a broad based and uniform health care related tax,
because it does not app!y to all prowders of i mpatlent hospnals services at a uniform rate.
Specifically, non-acute care hospltals Medmare and Medxcaxd revenues are excluded from the tax.

Section 1903(wW)GYE)i)(1) of the Act spemﬁes that the Secretary shall approve an application
for waiver of the broad based and umformzty requirements if the State establishes to the
satisfaction of the Secretary that the net impact of the tax and associated expenditures under title
XIX as proposed by the State is nenerally redistributive in nature. Section 42 CFR 433.68(e)(2)
defines the numerical test the State must calculate to determine whether a tax is generally
redistributive. This test basically requires the State to calculate the slope of two linear regressions
to assess the relationship between each provider’s tax ‘contribution and Medicaid revenue both if
the tax program were broad based and uniform (deﬁned as B1) and the tax program as proposed

(defined as B2). If the State demomtrates to the sansfacnon of the Sccretary that the value of
B1/B2is 1 or greater, HCF A will automatlcaily approve the waiver request.

There Is potential for thu provider la( to be determmed to be in compliance. However, such
determination cannot be made in the abserice of additional information.

A representative of HCFA will be conit‘actiing you shortly to arrange a meeting for discussion of
these health care related taxes. We encourage you to fully engage in discussions with HCFA to
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facilitate an equitable and expeditious f_fesolutién.

e
If you have any additional questions, please contact Ron Preston, Associate Regional
Administrator, Division of Medicaid and State Operations at (617) 565-1230,

Sincerely

N
PR

éidney Kap] an
Regional Administrator
: : P 30510:1 Regional Office

o039
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Mr. Chuck C. Duarte, Administrator :
Med QUEST Division :
Department of Human Services
-P.O. Box 339

Honolulu, Hawaii 96809-0339

Dear Mr. Duarte: l
This letter informs you about the current szatu‘!s of the Health Care Financing Administration’s
(HCFA’s) review of your health care-related tax programs. As you know Public Law 102-234,
“The Medicaid Voluntary Contribution and Priovider-Specific Tax Amendments of 1991”7
amended provisions of Title XIX of the Social Security Act and established new limitations on
Federal financial participation (FFP) when States receive funds donated by providers and revenucs
generated by certain health care related taxes.! The law also established a definition of the types of
health care related tax revenues States are peﬁnitted to receive without a reduction in FFP. Such
taxes are broad based taxes which apply to alll health care providers in a given class in a uniform
mannoer and which do not hold taxpayers harmless for their tax costs.

Based on information received by HCFA, the State of Hawau generated revenue from at least two
(2) health care related tax programs. ‘We have reviewed these tax programs and have made
preliminary detcrmmauons that they fa!l nto Lhc follomng categories.

, K
Potentially Tmpermis'sible 3
; |

One of the State of Hawa i’s health care-related taxes appears to be impermissible. The State
imposed 2 six percent (6%) tax on the rc»enues of nursing facilities. The nursing facility tax
contained a rredical service excise tax credit to pm ate pay patients. HCFA believes the tax credit
to private pay patients associated with this nursing facility revenue tax program may violate the
hold harmless provmon contained in sectzon lQO.a(w)(zl)(A) of the Social Security Act (the Act).
Section 1903(w)(4)(A)of the Act spec1ﬁes that a hold harmless provision exists when the State or
other unit of local government imposing the tax provides (directly or indirectly) for a payment
(other then title XIX) to taxpayers and the amount of such payment is positively correlated to
either the amount of such tax or to the dszerence between the amount of the tax and the amount

of the payment under the State plan )

k]
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Recuest for Addinonal Information

More information is needed to assess the pcfmissibility of your four percent (4%) health care
related tax on the income of non-profit hospitals for i mpatlem and outpatient hospital services.
Because a for-profit hospital and certain hospital i income werc excluded from the tax program,

the hospital tax program does not appear to meet the broad based and uniformity requirements of
section 1903(w)(3)(B) and (C) of the Act. However, the State can request waiver approval of
these requirements as described below. :

Section 1903(w)(3)(E)(1)(1) of the Act specifies that the Sccretary shall approve an application
for waiver of the broad based and uniformity requirements if the State establishes to the
satisfaction of the Secretary that the net impact of the tax and associated expenditures under title
XIX as proposed by the State is generally redistributive in nature. Section 42 CFR 433.68(e)(2)
defines the numerical test the State must calculate to determine whether a tax is generally
redistributive. This test basically requires the State to calculate the slope of two linear regressions
to assess the re ations‘mhip between each provider’s tax contribution and Medicaid revenue both if
the tax program were broad based and uniform (deﬁned as B1) and the tax program as proposcd
(defined as B2). If the State demonstrates to the sansfacuon of the Secretary that the value of

B1/B2is1or greater, HCFA will automatically approye the waiver request.

There is potential for these provider taxes to be determined to be in compliance. However, such
determination cannot be made in the absence of additional information.

A representative of HCFA will be contacting you shorftly to arrange a meeting for discussion of
these preliminary findings. HCFA’s goal is to establish whether the taxes in question are
impermissible and, if so, end their use. We encourage you to fully engage in discussion with
HCFA 1o facilitate an equitable and expeditious resolution.

If yaﬁ have any additional questions, please contact Rfjchard Chambers, Associate Regional
Administrator, Division of Medicaid and State Operations at (415) 744-3600.

)
P
K

Sincerely,

Beth Abbott
Regional Administrator
San Francisco Regional Office

P
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THE WHITE HOUSE
WASHINGTON

August 14, 1997

The Honorable Charles B. Rangel
U.S. House of Representatives
Washington, DC 20515

Dear Representative Rangel:

Thank you for advising me regarding your serious concerns about the President’s ‘
decision to use his line item veto authority-to cancel the New York provider tax. I would like to
take this opportunity to outline the history of our position on provider tax provisions as well as
provide a summary of what we believe to be the next steps for attempting to resolve this matter.

The Administration has taken a longstanding position of strongly opposing any
legislation that attempted to waive potential liabilities associated with impermissible uses of
provider taxes for any state. We have been particularly adamant about our concerns against
allowing certain provider taxes to be legal for only one state. We have always had concerns
about singling out any state for special treatment when that raises both policy and Federal cost
implications for numerous other states.

Both in writing and orally to the Congress, the Administration explicitly expressed our
concerns about the proposed provider tax during the budget negotiations. On July 2, Office of
Management and Budget Director Frank Raines wrote a letter that was circulated to every
Conferee in which he specifically stated that, “the Senate bill would deem provider taxes as
approved for.one State. We have serious concerns about these provisions and would like to work -
with the Conferees to address the underlying problems.” '

Following up this action, we attempted to reach out to both the Chairmen and the

" Ranking Members of the Committees of Jurisdiction to suggest an alternative approach that
would have provided partial relief to New York. We provided specific legislation clarifying the
permissibility of New York regional taxes which would have provided significant financial relief
to the state. In so doing, we were informed that the Committees’ staffs would consult with
Members of the New York Congressional and state Delegations to determine whether this
alternative was acceptable. Subsequently, we were informed by the Senate Finance and Heuse

Commerce Committee staffs that our suggested approaches were unacceptable v o

We assumed that the Finance and Commerce Committees would spemﬁcally consuthO(u }
and your office on this issue, as they had on other health care issues. Clearly, because of your ™ 4
obvious interest in this issue and because of your status as Dean of the New York delegation, we\‘ ;%f ’

should have consulted with you directly. And for that, I apologlze _ \

_/

s



*"-Following the conclusion of the budget negotiations and the signing of the legislation, the
President laid out four criteria for us to evaluate policies in the budget agreement to determine
the advisability of using the line item veto on any specific proposal. They were as follows: first,

- the provisions must not have been specifically included in our agreement through our bipartisan

£

negotiations with Congress; second, the tax provisions must benefit only a limited number of
people or corporations, or help one state at the potential expense of all others; third, the
provisions must be unjustifiable as public policy; and finally, the provisions must cost taxpayers
a significant sum, either in money spent or revenue lost. The New York provider tax met each
and every one of these criteria. As such, the President decided to use his line-item veto authority
to cancel this provision. While I understand your concerns, I must make clear that we have held
the same position before the line item veto, during our line item veto decision making process,
and afterwards as well, and will stand completely by our opposition to impermissible provider

‘taxes.

At this point, we believe that the most important issue is how to move forward in the
most constructive way. We are determined to set up a process that will accomplish that goal.

The Health Care Financing Administration (HCFA) is now in the process of determining
if it has the authority to amend its Federal regulation to clarify that New York’s regional tax is
permissible. As has been made clear by our legislative counter proposal, the Administration
would support such an action if such a determination’is made. HCFA continues to examine
provider taxes levied in New York and every other state. In addition, HCFA is reviewing the
standards by which it measures.compliance with the 1991 provider tax legislation to ensure that
all states are treated fairly under.the law. ‘

‘As you know, regulatory and enforcement proceedings in this area are handled directly by
HCFA and HHS. I understand that every effort will be made by the Department to consult with
you and other concerned parties. I will continue to monitor policy in this area. Frank Raines and
Jack Lew at OMB, and Chris Jennings, Deputy Assistant to the President for Health Policy, will

remain involved as appropriate in the policy developments in this area and are available to

discuss policy concerns with you. We will keep you informed as the process moves forward.

I hope this information is useful. We look forward to working with you on this important
issue. I hope you will not hesitate to call on me again if I can be of additional assistance.

Siﬁcerely,

Erskine B. Bowles
Chief of Staff
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October 3, 1997
MEMORANDUM TO THE CHIEF OF STAFF

cc: Sylvia Matthews, John Podesta, Bruce Reed, Gene Sperling, Frank Raines,
Rahm Emanuel, John Hilley, Mickey Ibarra, Jack Lew, and Josh Gotbaum

FROM: Chris Jennings

RE: NEW YORK AND THE PROVIDER TAX ISSUE

On Monday, we (DPC, OMB and HHS) will brief you on the status of our Medicaid provider tax
enforcement plans for New York and other states who may be out of compliance with current law
and regulations. As you well know, this issue is extremely controversial. Therefore, it is
critically important that the we have Administration-wide agreement and understanding on how
we will announce our position on outstanding provider taxes and on how we will subsequently
negotiate with affected states. This memo provides you with background information to help
prepare you for the Monday briefing.

BACKGROUND

Financing scheme. During the late 1980s, many states established financing schemes that had
the effect of increasing their Federal Medicaid funds without using additional state resources.
Typically, states would raise funds from health care providers (through provider taxes or
“donations”), then pay back those providers through increased Medicaid payments. Since the
Federal government pays at least half of Medicaid payments, the provider taxes or donations
would be repaid in large part by Federal matching payments. Using this mechanism, the state
was left with a net gain because it only had to repay part of the provider tax or donation it
originally received. This led to an unprecedented drain on the Federal Treasury — the major
reason why Federal Medicaid costs more than doubled between 1988 and 1992.

The law and regulatory interpretation of the law. Because provider taxes and donations were
effectively siphoning off potentially billions of dollars from the Federal Treasury, the Congress
limited states’ use of these schemes in a bill enacted by President Bush in 1991. It is important
to note that the subsequent regulatory interpretation of these limits -- the very regulations that we
are now planning to enforce -- was negotiated with the states and the National Governors’ -
Association in 1993.



States’ continued reliance on impermissible provider taxes and our enforcement record.
Despite the new law and the regulations, many states continued to use provider taxes that at least
appeared to be out of compliance. To date, these possibly impermissible taxes total an estimated
$2 to 4 billion and, in the future, will cost billions more. In response, HCFA issued letters and

- discussed its concerns about certain taxes with states, but -- for a variety of reasons -- never took

any final action (called a “disallowance™). Unfortunately, this has meant that a number of states
have continued using these taxes, believing that HCFA might never enforce the law, or that if
they did, they could seek recourse through the White House or the Congress. (In fact, since we
do not have a good track record on enforcement, budget examiners at CBO and in the
Administration have already written off Federal revenue raised through these provider taxes; this
is important to know since it means we could waive past “abuses” retrospectively and it might
not be scored as a cost.) ‘

The New York provision in the balanced budget. To ensure that New York would never be
vulnerable to Medicaid provider tax enforcement actions, Senator Moynihan and Senator

D’ Amato successfully added a provision to the Balanced Budget Act to exempt all of its provider
taxes (it has dozens), both retrospectively and prospectively, from disallowances. Both in writing
and orally we repeatedly objected to this provision. Moreover, we provided alternative statutory
language that would have addressed about two-thirds (over $1 billion worth) of the problem. As
you know, however, the Senators (through their staff) rejected our offer and insisted on their

original provisions.

Line-item veto and New York’s reaction. In announcing the line-time veto on August 11,

we raised concerns about the cost and ramifications of singling out as permissible one state’s
provider taxes. ‘Although our actions were generally viewed as responsible and defensible by
those who know the program and/or who are budget experts, the same clearly cannot be said of
New York’s political establishment. The Governor’s office, the New York Congressional
delegation, the Mayor, providers and unions reacted strongly and negatively to the veto. Among

* a host of complaints, they charged that they were singled out and were never made aware that this

provision could be subject to the line-tem veto. Most recently they have criticized us for our
delay in getting back to them and our willingness to support fixes for the other two vetoed
provisions without addressing their problem.

Review of provider taxes in New York and other states. In August, we began a review of the
options to address provider taxes in New York and other states. At the time, we well knew that
this action would force us to finally attempt to move to enforce laws against provider taxes in all
36 states that may be out of compliance. We also knew that we had to take this position to
support our justification for the line-item veto that no individual state be singled out for special
{reatment.

Wednesday’s actions. We believe that our discussion with New York next Wednesday about
their provider tax status necessitates that we concurrently release similar information to every
other potentially affected state. Three types of actions resulting from this comprehensive review
will be announced. First, HCFA will clarify its interpretation of the law and correct the
regulation affecting one of the largest New York provider taxes. These policy clarifications will
provide relief to 10 states, the largest amount (over $1 billion) going to New York.
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Second, HCFA will issue letters to 9 other states notifying them that one or several of their taxes
may be impermissible. Two more states, New York and Louisiana, will also receive this news,
but it will be in a letter that also provides some good news about other provider taxes in their
states. HCFA will immediately contact these states to begin discussions. The letters do not
contain final decisions nor are they legally binding; however, they tell these states that, without
further information, HCFA could conduct an audit.

Third, HCFA will ask another 17 states for more information on one or more of their provider
taxes, to assess if they are permissible. (Nine other states who are in one of the top two
categories will get similar requests.) For these states, we simply do not have sufficient
information to determine the legality of at least some of their taxes. As we discuss this issue
with these states, however, we will also make certain they are aware that they may be eligible for
waivers that make their taxes permissible and/or that the provision of additional information may
well clarify the legality of their taxes. [NOTE: All states affected are listed in the attached
document; dollar amounts are not listed because we will not know them until/unless the states are
audited.]

Discussions and negotiations.- The follow up to these letters will be, we hope, immediate
discussions between HCFA and the states. Our primary goal is to protect the Federal Treasury
prospectively. We may have to trade getting only a fraction of the retrospective disallowed taxes
in return for expeditious agreements to prevent future use of impermissible taxes. However, the
Department of Justice, which must approve all settlements, has not yet decided how it will
evaluate these settlements. This information is crucial to HCFA’s ability to negotiate with states
in good faith. '

Implications. Very few of the states who receive notices will be pleased. For example, although
HCFA is relieving approximately two-thirds of New York’s past impermissible tax claims (worth
over $1 billion), there is still at least $500 million in taxes that HCFA probably cannot consider
legal. The New York delegation has already put us on notice that nothing less than a “hold
harmless” solution is acceptable. They define this as meaning that they want us to waive all
current taxes both retrospectively and prospectively; in other words, they want the provisions we
line-item vetoed. S

Those states most displeased will be the 10 others receiving letters that say that we believe that
one or more of their provider taxes clearly appear to be out of compliance. They are: Hawaii,
Illinois, Indiana, Louisiana, Maine, Massachusetts, Minnesota, Missouri, Nevada, and Tennessee.
Governor Carnahan, who met with Jack Lew recently to discuss Medicaid issues, made it clear
that he considers his taxes legal and will go to court if necessary. There is no question that
Missouri has the largest problem — they could owe nearly $1 billion.

Another complication is that we anticipate that many of these states will appeal to you or the
President to over-ride these preliminary or subsequent decisions. Since this is an enforcement
action, we all need to be extremely careful about intervening. We must ensure that you and
others who might be talking with Governors are well briefed on the issues, arguments and
process.
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Finally, some states will inevitably seek legislative solutions, like New York’s balanced budget
provision. While we probably should not encourage this action (for the same reasons that we
vetoed the New York provision), we also should not foreclose the possibility that some type of
comprehensive legislative clarification could be helpful as we aim to end the practice of
illegitimately using provider taxes. ‘

Roll-out strategy. Obviously, our rationale and process for explaining our enforcement actions
is crucial. DPC/NEC and OMB are working with HHS and HCFA to ensure that we have an
effective roll-out. This will include how we provide information to the Congress, the states,
interested providers and unions, experts who will validate-our enforcement action and influence
elite media coverage, and -- of course -- a carefully orchestrated New York strategy.

We will provide more details of the roll-out on Monday. We thought providing you this
information first, however, would facilitate a more efficient discussion of this issue and how we
are going to deal with it.



DRAFT: Provider Tax State Letters, October 8, 1997

Thirty-six states in total will receive letters. Since most states have multiple health care-related provider
taxes, these letters contain multiple findings about one ore more of these taxes.

- States: ( Type of Findings
Only permissible tax 6
Permissible tax & more information needed ' 2 ] 10 permissible
Permissible tax, impermissible tax & more information needed 2
Only possible impermissible tax 3 } 11 impermissible
Possible impermissible tax & more information needed 6
Only more information needed 17 27 more information
TOTAL 36 states 48 types of findings
Permissible
) Policy revision: Change regional tax
) Policy revision: No longer need waiver for uniformity test (occupied beds / patient days).
3) Policy revision: No longer need waiver for uniformity test (uniform change in tax rate).
Impermissible
4) Tax program appears to not be broad based (impermissible class of providers).
%) Tax program appears to not be uniform (fails generally redistributive waiver test).
(6) Tax program appears to fail hold harmless rule.

More Information Needed

N Tax program waiver requires more information.

€] Licensing / user fees require more information.
State ) Permissible Possibly More Information

Impermissible Needed

Alabama ‘ V{2 - : v ()
Arkansas B v (7,8
Connecticut v {8
District of Columbia : v (2) ‘
Florida ‘ ' v (7, 8)
Georgia - v (7,8)
Hawaii : v (6) 40
linois v (6) v (8)
Indiana , v (6)
lowa ’ v (8)
Kansas ' ‘ , v (8




More Information

State Permissible Possibly

Impermissible Needed
Kentucky | v (7,8)
Louisiana v {2) WV (6) v (8)
Maine v (6)
Massachusetts v (5)
Micﬁigan v (8)
Minnesota v (4) v (7)
Mississippi vV (2)
Missouri v (6) v (8)
Montana v (2)
Nebraska v (7,8)
Nevada v (5) v (8)
New Hampshire v (&)
New York v (1,3) v (4,5) v (7,8)
Ohio vQ3) .
Oklahoma v (7,8
Oregon - v (7,8)
Pennsylvania v (3
Rhode Island v (1.8
South Carolina .t/ )]
Tennessee v (6) v (7, 8)
Texas v (1,8
Utah v (2) v (7)
Vermont v (8)
Washington v (1,8
Wisconsin v (2)
TOTAL: 36 STATES* 10 11 27

* NOTE: 12 states have more than one type of finding (e.g., both a permissible tax and one that needs
more information) so that there are more findings (48) than there are states receiving letters (36).
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A] Congress | American Jewish Congres;

Stephen Wise Congress House

13 East 84th Street

New York, NY loc2a

21T 879 4500 « Fax 212-249 3672

]

COMMISSION FOR WOMEN'S EQUALITY

October 8, 1996

]

Christopher C. Jennings T ' By Far & Mail
Deputy Assistant to the President '

for Health Policy Development

Old Executive Office Building, Room 216

Washington, DC 20502 : - (202) 456-5557

Dear Mr. Jenningé:

Since the publication of the research dn the genetic predisposition of
Ashkenazi Jewishiwomen to hereditary breast cancer, the American Jewish
Congress has been particularly interested in banning genetic discrimination in
insurance and employment and in issues of medical records privacy.

We convened the first all day conference on these issues in New York,
attended by representatives of all the national Jewish women's organizations
in April of 1996, and since that time have held or are holding similar
conferences in St. Louis, Florida and Long Island. We have also published,
in conjunction with Hadassah, a brochure, Understanding the Genetics of
Breast Cancer for Jewish Women, which has been widely distributed in the
Jewish community as well as to genetics counselors and other health
professionals. i ' :

. ¢ : .

We were de!i;éhted to come to the Whité House this summer to hear the
President endorse additional federal legislation to prohibit health insurance
companies from discrimination on the basis of genetic inheritance and to
assure genetic privacy. | am told you had a major role in making this event
possible and we thank you. )

This fall, the American Jewish Congress in partnership with Albert Einstein
Medical Center is planning a city-wide conference on genetics issues for the
Philadelphia Jewish community. Our goal is to provide education concerning
the recent discoveries linking certain genetic mutations that predispose
Ashkenazi Jews to various diseases; to illustrate that issues of genetic

i

s
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discrimination aré of concern to men as wezﬂ as wom‘erﬁ and to actuvaie the

community to Iobby for legisiation bannmg genetic discrimination and
protecting privacy

We have already received acceptances to speak at the conferences from
such noted geneticists as Dr. Gloria Petersen of Johns Hopkins, who will
speak on the recent findings relating to colorectal cancer; Dr. Laird Jackson
of Thomas Jefferson University, who will speak on why researchers study
Jews: and Dr. Adele Schneider of Albert Einstein Medical Center, who will

discuss the breast cancer research. Dr. Mary Claire King has also been
invited:

We are most anxious that you present the complex legislation and
advocacy part of cur program. We are well iware of the difficulties involved
in banning genetic:discrimination in insurance‘and employment, and protecting
genetic privacy without impeding needed medical research. With your
extensive background in formulating and implementing health care policy on

“the Hill and in the White House, we can think of no one better equipped to
address both the substance of these issues and the practical politics of how
to make genetic non-discrimination and genetic privacy a legislative reality.

The conference will be held at Gratz College in Philadelphia, on Sunday,
December 7. We would expect your presentation to take about 30 minutes
beginning toward the end of the program somewhere around 2:30 or 3:00

p.m. Of course, we would be flexible abc:ut the length and timing of your

presentation. V %

We hope you.can participate in-our conference. Since we would like to
complete our plans as soon as possible, we would be grateful for a prompt
reply. | can be reached at (212) 360-1548.,

| look forward to speaking with you in any event. 4

Sincerely,

%Z@ Wod drvsn
Lois Waldman't

cc: Sue Myers

drs
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ACTY# MODE CONNECTION TEL CONNECTION ID |START TIME |USAGE T.|PAGES| RESULT
3125 [AUTO RY ECM j ) 10/07 10:18| 02'35 8 |OK
3126 [AUTO RX FeM 00441713332899 |HENLEY CENTRE 10/07 10:23| 00°49 1 |OK
3127 [AUTO RN ICM 202 289 0193 : 10/07 10:25| "00'26 1 |OK
3128 [AUTO RN ECY 202 205 2135 |EXEC SECRETARIAT|10/07 10:30| 13'55 41 |OK
3129 |AUTO RX EcN o : 10707 10:45| 00'39 1 |OK
3130 |AUTO RX ECM s 202 395 7709 10,07 10:56| 01'06 3 |0K
3131 |AUTO RX ECM 202 842 4396 |NAPO 10/07 11:10| 0120 2 |OK
3132|AUTO RX ECM 33 1 4524 7480 10/07 11:26| 01't7 3 |OK
3133|TX ' ECM 96907380 10/07 11:43| 04'53 10 |OK
3134 |TX ECM 54562 10/07 11:59| 01°33 1 |OK
3135 |AUTO RX G3 i 10/07 12:28| 00'41 -2 |OK
3136|AUTO RX ECM NATL ECONOMIC CO|10/07 12:33| 02'12 5 |OK
3137 |AUTO RX ECM 202 401 5783 |DEPUTY SECY 10/07 12:37| 0035 2 |OK
3138|AUTO RX ECM 2024562223 |WHITE HOUSE/NEC |10/07 12:53| 03'25 8 |OK
3139|AUTO RX ECM NATL ECONOMIEC CO[10/07 13:01| 03’20 8 |OK
3141|AUTO RX G3 : ' 10/07 13:43| 01'27 2 |OK
3142|TX ECM '901181352763752|IDC 7-IVH IF¥AF 10/07 13:51| 01'17 3 |OK
3143 |AUTO RX ECM ' E 10/07 14:13| 00'39 1 |OK
3144 |TX ECM 66244 |OFC OF THE FIRST|10/07 14:31| 01'15 3 |OK
3145|TX ECM ; 94824614 : 10/07 14:38| 01'06 3 |OK
3146 |AUTO RX ECM i 202 268 6436 |USPS LIBRARY' 10/07 14:46| 02'59 7 |OK
3147 |AUTO RX ECM 703 792 4372 ) 10/07 15:06| 02'43 3 |OK
3148 |[AUTO RX ECM 202 482 4636 ' 10/07 17:14| 01'43 5 |OK
3149 [AUTO RX G3 ; 10/08 03:44| 01'06 3 |OK
3150 [AUTO RX ECM '+49 2283392892 | AMEMB BONN EMIN [10/08 05:12| 01'56 1 |OK
5151 | AUTO RX G ; 10708 06:37| 01°19 4 |OK
31527 ECN 916153437286 | VANDERBILT 10/08 08:03| 03°'48 13 |OK
3153 [AUTO RN ECy 202 482 6173 |NT1A/0PAD 10/08 08:08| 04'36 14 |OK
3154 |AUTO RX ECM 202 861 4784 10/08 08:28| 02'01 5 |OK
3155 |AUTO RX EcM 202 861 4784 10/08 09:42| 02'01 5 |OK
3156 [AUTO RX G3 ' 10/08 10:08| 00’33 1 |OK
3157 [AUTO RX ECM ‘ ¢ 10/08 10:23| 03’40 5 |O0K
3158 |TX ECM 9011492283392892 | AMEMB BONN EMIN [10/08 10:27| 00'49 1 |OK
3159 |TX ECM ' 55730 ; 10/08 10:50| 01’25 2 |OK
3160 |AUTO RX ECM ! 202 690 6362 : 10/08 11:16| 03'45 9 |OK
3161 | AUTO RX ECM + 202 966 0737 ECONOMIC DIV: . [10/08 12:01| 00'48 2 |OK
3162 |AUTO RX G3 - 10/08 12:22| 01°'19 2 |OK
3164 |AUTO RX ECM 703 358 2977 10/08 12:23| 00'53 3 |OK
3163 |TX ECM ©. 817033582977 10408 12:25| 01'02 2 |OK
3165 |AUTO RX G3 5 10/08 12:51| 01'56 3 |OK




- THE WHITE HOUSE

WASHINGTON ' » Q
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MEMORANDUM TO THE PRESIDENT

©oeer . Vice President, Erskine Bowles, Bruce Reed, Gene Sperling 9
FROM: Chris Jennings o . . \7L

RE:  NEW YORK AND THE PROVIDER TAX ISSUE

Tomorrow, DHHS will announce the results of its policy review of Medicaid provider taxes and
its policy changes regarding New York. In brief, they will announce (1) policy clarifications that
include clarify that certain provider taxes previously in question, including New York’s regional
tax, are permissible; and (2) support for legislation that expedites identifying impermissible taxes
and ending their use. This is the culmination of an intensive process that involved HHS, OMB, -
- DPC/NEC, Legislative and Intergovernmental Affairs, the Office of the Vice President and other
senior staff. This memo provides you with detailed information on the pohcy review, subsequent
actions, and the roll out plans. :

BACKGROUND

Financing scheme and the law limiting it. During the late 1980s, many States establlshed

financing schemes that had the effect of increasing their Federal Medicaid funds without using

additional State resources. Typically, States would raise funds from health care providers
(through provider taxes or “donations™), then pay back those providers through increased

' Medicaid payments. Since the Federal government pays at least half of Medicaid payments, the

provider taxes or donations would be repaid in large part by Federal matching payments. Using

this mechanism, the State was left with a net gain because it only had to.tepay part of the

prov1der tax or donatlon it originally reccwed : \
Because provider taxes and donations were effcctively»siphoning off potentially billi;ons of
dollars from the Federal Treasury, the Congress limited states’ use of these schemes in a bill
enacted by President Bush in 1991. The subsequent regulatory interpretation of these limits was,

as you know, negotiated with the states and the National Governors’ Association in 1993.

States’ continued reliance on impermissible provider taxes and our enforcement record.
Despite the new law and the regulations, many states continued to use provider taxes that at least
appeared to be out of compliance. To date, these possibly impermissible taxes total an estimated
$2 to 4 billion and, in the future, could cost billions more. In response, HCFA issued letters and
discussed its concerns about certain taxes with states, but -- for a variety of reasons -- never took
any final action. Unfortunately, this has meant that a number of states continue using these taxes,
believing that HCFA might never enforce the law, or that if they did, they could seek recourse
through the White House or the Congress.
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The New York provision in the balanced budget. To ensure that New York would never be
vulnerable to Medicaid provider tax enforcement actions, Senator Moynihan and Senator

" D’ Amato successfully added a provision to the Balanced Budget Act to exempt all of its provider

taxes (it has dozens), both retrospectively and prospectively, from disallowances. Both in writing
and orally we repeatedly objected to this provision. Moreover, we provided alternative statutory
language that would have forgiven about $1 billion. As you know, however, the Senators

(through their staff) rejected our offer and insisted on their original provisions.

Line-item veto and New York’s reaction. In announcing the line-time veto on August 11,

we raised concerns about the cost and ramifications of singling out as permissible one state’s
provider taxes. Although our actions were generally viewed as responsible and defensible by
those who know the program and/or who are budget experts, the same clearly cannot be said of
New York’s political establishment. The Governor’s office, the New York Congressional -
delegation, the Mayor, providers and unions reacted strongly and negatively to the veto. Among

a host of complaints, they charged that they were singled out and were never made aware that this .
provision could be subject to the line-tem veto. Most recently they have criticized us for our
delay in getting back to them and our willingness to support fixes for the other two vetoed -
provisions without addressing their problem.

Tomorrow’s actions. The line-item veto of New York’s special provider tax waiver provision
accelerated a review process of these tax policies that was already underway at DHHS. This
process has yielded two results. First, tomorrow HCFA is issuing a set of policy clarifications in
a letter to State Medicaid Directors. This letter clarifies how DHHS will implement the law and
regulations on states’ use of health care-related taxes for their share of Medicaid; this letter will
be viewed as good news for at least nine states. There will also be a notice in the Federal
Register containing a correcting amendment to the regulation to make it consistent with
Congressional intent; this will make New York’s regional tax permissible.

The State Medicaid Director’s letter also includes an announcement of our support for legislation
that (a) lays out in statute how to identify impermissible taxes; and (b) would provide enhanced -
authority to the Secretary to forgive up to the entire amount of individual states’ current liabilities
if they come into full compliance with the law resolve current liabilities if the states comes into
full compliance prospectively. If, however, by a date certain -- August 1998 -- no legislation is
passed, HCFA will aggressively enforce its current policies.

Need for legislation. The Administration’s goal in these actions is to work with the states to end
the impermissible use of provider taxes. Given the staggering size of the liabilities for some
states, we agree that this is best accomplished through negotiation. Specifically, we are
interested in trading reductions in some or all of states’ retrospective liabilities for discontinued
use of such taxes in the future. However, the administrative process that HCFA has at its
disposal offers many opportunities for states to continue to stall (as they have done in the past).
More importantly, final settlements must be approved by the Department of Justice which may
take a hard line in terms of recouping retrospective liabilities. This could force states to look for
a legislative “rifle shots” to fix their particular problem, or to go to court.



Consequently, we think that the best way to bring states to the negotiations is through reliance on
a legislative strategy. By strengthening the Secretary’s ability to negotiate, we avoid the
uncertainty inherent in an ordinary administrative process. By stating what type of legislation we
would support, we get ahead of the rifle shots and possibly prevent them, as well as to get the
Congress invested in developing a mutual solution to the provider tax mess. And by offering to
clarify our ways of identifying impermissible taxes, we may engage states that have concerns
about our interpretation, thus possibly preventing suits. These incentives are reinforced by threat -
of a deadline for passage of such legislation (August 1998) that triggers an aggressive
enforcement action by HCFA. _

Reaction from New York. DHHS’s review produces good news for New York. One of New
York’s major concerns have been that Medicaid regulations have not grandfathered the State’s
“regional” tax. Given evidence of Congressional intent for this tax treatment, the Administration
has published a clarifying amendment to the regulation in today’s Federal Register. This action
relieves New York of over $1 billion of provider tax liability.

However, there will be no final resolution on New York’s other provider taxes. The New York
delegation has already put us on notice that nothing less than a “hold harmless” solution is
acceptable. - They define this as meaning that they want us to waive all current taxes both.
retrospectively and prospectively; in other words, they want the provisions we line-item vetoed.
Thus, even though there is good news for the state, it will almost certainly be viewed as
insufficient. '

Reaction from other states. Although nine other states benefit from the new policy
clarifications, it is news of our support for legislation that will catch states’ attention. The dozen
or so states that have widely used provider taxes may view this positively. It is these states that
we want to engage in discussion and eventually negotiations. However, the remaining states that
either ended their provider tax use or who never used them to begin with may view our action as
too conciliatory. We will make sure that we communicate to states that we have not -- and will
not -- change our opposition to the use of provider taxes. We are simply lookmg for the most
effective way to end states’ reliance on impermissible taxes.

Roll-out strategy. The timing of briefings on this tax issue is crucial given the political
sensitivity in New York. Since the Vice President is in New York until 4pm that day, we are
scheduling this briefing for 3:30 (tentatively). Donna called the Governor last night to tell him
that we would meet with his staff on Thursday afternoon. Gene sent a similar message to Charlie
Rangel last night with a consistent message and we have also notified other key members of the
New York delegation. HHS has also planned briefings for committees of ]unsdlctlon, the NGA
and other interested parties later in the afternoon.

Because of New York’s media market, there is no question that tomorrow’s announcement will
attract significant coverage. We do believe, however, that the approach we are taking represents
the best way to start a long-overdue process of eliminating impermissible provider taxes from the
Medicaid program We will keep you apprised of developments.



