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URGENT 

NOTE TO REVIEWERS 

Please review immediately the attached documents on provider taxes. They should reflect the 
most recent comments made by the Department and the White House, 

(1) Fact sheet, as revised by the White House 

(2) Questions and answers 

(3) State Medicaid Directors letter 

(4) Boilerplate for state-specific letters 

(5) Examples of state-specific letters 

Please provide essential comments directly to Jim Friizera, HCFA., (410) 786-9535; (410) 786­
3252 (faX) no later thar; 3:30 p.m, today, October 7, 

Please note that representatives of the Department and the White House are presently meeting to 
discuss this issue. You will be notified if the outcome of this meeting impacts yourreview of 
these documents. 

Ken Choe 
1016 
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LaVarne Burton, ES 
Harriet Rabb/ Anna Durand/Henry Goldberg, aGe 
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FACT SHEET ON MEDICAID HEALTH CARE-RELATED TAXES 

October 8, 1997 


BACKGROUND 
During the late 1980s, many States established financing schemes ~hat had the effec[ of increasing 
their Federal Medicaid funds without using additional State resources. Typically, States would 
raise funds from health care providers (through provider taxes or "donations"), .then pay back 
those providers through increased Medicaid payments .. Since the Federal government pays at 
least half of Medicaid payments, the provider taxes or donations would be repaid in large part by 
Federal matchingpaynients. Using this mechanism, States were able to increase Medicaid 
payments to providers without realizing increased costs. 

The widespread use of these financing mechanisms contributed to the extraordinary increases in 
·Federal Medicaid expenditures in the late 1980s and early 1990s. One report found that provider 
lax revenue rose from $400 million in6 states in ]990 to $8.7 billion in 39 States in 1992. There 
was a similar increase in Federal Medicaid spending, which more than doubled between 1988 and 
1992, with an average annual rate of over 20 percent. The number of people served by Medicaid 
did not rise by nearly so much and, in fact, unofficial reports suggested that some States used the 
funds generated through this scheme for non-Medicaid purposes such as roads and stadiums. 

Inrcsponse to this unprecedented drain on the Federal Treasury, Congress passed "The Medicaid 
Voluntary Contribution and Provider Specific Tax Ame'ndments of 1991" (Public Law 102-234). 
The first stand-alone piece of Medicaid legislation in the program's history, this law permits 
States to use revenue from health care-related taxes to claim Federal Medicaid matching payments 
only to the extent that these taxes are broad based (i.e., applied to all providers in a permissible 
class); uniform (i.e., same for all providers v.ithin the group); and are not part ofa "hold 
harmless" arrangement (i.e., the taxes are not devised to repay dollar-for-dollar the provider who 
was initially assessed). ; The law also precluded States from using provider donations, except in 
very limited circumstances. Tn addition, the law introduced limits on how much States could pay 
hospitals through the disproportionate share hospital (DSH) program - the primary way that 
States repaid their provider taxes or donations. 

The final regulation for this law was published in 1993 after extensive consultation with the States 
and the National Governors' Association. The regulati6n defined which taxes are pennissible, 
HCFA's methodology for determining permissibility of taxes, and a process for requesting waiver 
approval for tax programs that are either not broad based and/or uniform. 

HCFA has communicated with States - through letters, a national conference, and State contacts 
at the regional level -'about the Administration's concerns with many of these tax programs. 
Many states have responded with waiver requests and questions about their programs or HCFA 
interpretations. Today, policy guidance about our current interpretation of the provider tax. law 
and regulations is being described in a State Medicaid Directors' letter and a Federal Register 
notice. HCFA will also send some Stales letters about its preliminary findings about their 
particular taxes' compliance with the law and/or the need for additional information. 
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POLICY CLARIFICATIONS 
In its ongoing review and update of regulations. HCF A has determined that several changes in its 
implementation of the Medicaid provider tax provisions are appropriate, as described in loday's 
letter to State Medicaid Directors (dated October 8, 1997). First, HCF A will clarifY its 
interpretation of taxes that are considered uniform. It will permit taxes on occupied beds or 
patient days to be considered uniform (previously, only taxes on all beds and all days were 
considered uniform). Second, the letter states that States do not need to submit a new waiver 
request for a tax subject to an existing waiver if there is a uniform change in the ta.'C rate. The 
letter also reminds States that they may suggest additional classes of providers to qualify as 
"broad based" and that they should submit quarterly reports on their provider taxes and 
donations. These clarifications have resulted in the determination that 10 States' taxes are 
permissible and require no further review. 

In addition, HCFA has published in the October 8, 1997 Federal Register a correcting 
amendment to the provider tax regulation rega.rding its interpretation of the uniformity test. It 
lowers the threshold for allowable tax programs based on regional variations, enacted and in 
effect prior to November 24, 1992. The correction is t6 conform the regulation to RCFA and 
Congress's intent to re?ognize such taxes as generally redistributive. 

CONCERNS AND QJuESTIONS ABOUT CERTAIN STATES' TAXES 
Today, RCFA will also send letters to some States discussing their particular provider taxes ­
specifically, notifying them that some of their tax programs are permissible, may be out of 
cOmpliance with current law, and/or require additional information in order to be assessed. 

HCFA has identified several health care-related tax programs that appear to be inconsistent with 
the statutory proviSions. These provider taxes may fail to be broad based; uniform; and/or contain 
a hold harmless provision. There is sufiicient concern about these States' programs to justify an 
audit if additional information is not offered. However, these letters are intended as a starting 
point for discussions. In no instance will HCFA disallow payments without discussions with the 
affected State and a financial audit. 

In addition, HCFA has asked some States for more information on their tax programs. It has 
identified a series ofta.x programs that are not broad based or uniform but could possibly qualify 
for a waiver. HCFA is 'notifying these Stares that they should provide additional information· 
needed for their waiver'requests. " 

Twenty-two States will receive letters. Ten ofthese States will be notified that some ofthcir 
questionable taxes are permitted through the poticy clarifications described above. Eleven States 
will be infonned that they may have impermissible taxes. Another 9 States will be asked to supply 
additional information needed to evaluate their requests for waiver of broad based and/or 
unifonnity requirements. [Cerl<\in States fall ioto more th,lO one of these categories] 

HCF A will immediately contact each State to schedule a meeting at the earliest possible point to 
exchange information and discuss all issues relating to their taxes. RefA's goal is to establish 
whether the taxes in question are impennissible and, if so, end their usc. We encourage States to 
fully engage in discussions with HeFA to facilitate equit?-ble and expeditious resolutions. 
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HEALTH CARE RELATKD TAX DRAFT QUESTIONS & ANS\VEHS 

l.Q. 	 How will you make sure vulnerable people are not hurt, or kicked off 
'Medicaid rolls as the federal government recoups its overpayments from 
states? 

A. 	 The Administration's record of protecting Medicaid and the people it 
serves is well documented. One of the major reasons why the President 
vetoed the 1995 Republican budget bill was'its intent to dramatically 
rcduce its Medicaid funding and eliminate the guarantee of health care to 
low income and disabled Americans. It would not support policies that 
disadvantage Medicaid beneficiaries. The Adrninistration' s actions will 
increase th~ public's confidence in the Fede.r:al oversight of the Medicaid, 

, program, 

2,Q. 	 New lork's Go ...·ernor and Congressional/Delegation have made it clear that 
no less thah a "hold harmless" outcome (meaning the Slate owes 110 money (0 

the Federal government) to the Administration's review of provider taxes 
would be acccptal>le~ They feel the HCFA action taken today unfairly 
exposes New York to over $500 million in liabilities that the state's1\1edicaid 
program cannot atlord to pay. Don't you care about the hospitals and the 
poor people that the :Medicaid program sel-ves? 

A. 	 First, the President's record of support for the Medicaid program is 
longstanding and clear. He fought long and hard to ensure that the 
program would not be block granted and that guarantee of health coverage 
for millions of Americans would be preserved.' 

Second, thc.announcement today makes clear that New York cannot be held 
liable for over $1 billion in regional provider taxes that were previously in 

. question. This is -- without question .- the largest provider tax that New York 
relied on and, as such, today's action relieves the state of major budgetary 
concerns, 

Thi~d, Ihe outsiilnding provider taxes still in question are just that still in 
question. There are a number of provider taxes that appear to be out of 
compliance with current law and regulation. :AS the government's enforcement 
agency for Medicaid, TillS must make certairl that alI state ta.;'(es comply with 
the law. However; this is the beginning of the process. New York, and every 
other state notified today that they may be similarly out of compliance, will 
have the opportunity to provide information to illustrate that their cited 
provider tax is consistent with the law. ' 
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But let's be clear: to ensure the Medicaid program is well run and serves 
the taxpayers who support it, we must be certain that the Federal Treasury 
is not impermissibly being tapped to underwrite costs that are the 
responsibility of the states. To not do so would be unfair to those other 
states (and the taxpayers who support them) who are in compliance. 

3.Q. 	 What is HCFA's rationale for a change in some or·its policies regarding 
these taxes? Does it clarify the status of state provider taxes or arc some 
still open to dispute? 

A. 	 The law allows the Secretary to determine if a tax meets the statute's 
requirement that a health care related tax is permissible if it is broad based, 
unifonn, and does not contain a "hold harmless" provision (an arrangement' 
whereby the taxpayer is assured it will get the money back). After careful 
review of our interpretation of the law, we have determined that one of the 
types of taxes we questioned. those imposed on providers based on patient 
days or the occupied beds· are indeed uniform. In addition, we have 
determined States do not need to sub'mit a new waiver request for a tax 
under its existing waiver if there is a uniforl'r\ change in the rate. Thirdly, 
HCFA has published in the Federal Register:a correcting amendment to the 
uniformity lest in the regulation lowering the threshold for allowable tax 
programs based on regional variations, enacted and in etTect prior to 
November 24, 1992. These policy clarifications and corrections have 
resulted in the determination that 10 States' taxes are pennissibJe and 
require no further review. However, ReFA still has questions and 
concerns about other States' tax programs. In addition to the policy 
clarifications being transmitted today, ReFA win also send letters to some 
States discussing their particular provider taXes. 

4.Q. 	 llCFA plans to send .\uuitors into states with impermissible provider 
taxes. What exactly will they be looking tor? 

A 	 States with provider taxes that appear to be impermissible will have an 
opportunity to provide new·information that could preclude an audit. In 
the case of an audit, auditors will conduct on-site examinations to 
determine the total revenue collected from each health care related tax 
program HCFA determ.ined to be out of com·pliance. This will help HeFA 
determine the amount each state needs toreimburse the federal government 
for impernuggibly collected federal matching funds 

S.Q. 	 What is impermissible about the taxes that have been disallowed? 
\Vhat does "broad based and uniform" mean? 
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A None of the health care related taxes in question have been disallowed, but 
HCF A has sufficient grounds to begin to audit certain States" tax 
programs.HCFA is still reviewing these programs. However, 
impermissible health care related taxes fall into three general categories: 
taxes imposed on groups not listed in the statute or regulation ("bad 
classes"); taxes returned to the taxpayers ("hold harmless"); and taxes that 
fail the broad based andJor uniformity waiver test. In general a broad 
based health care related tax is one thar applies to all· members of a class or 
category. Uniform health care related taxes mean a tax which is levied at 
the same rate for all those in a particular group or class. A "hold harmless" 
means that the la.,'Ce.s are returned to the taxpayer. 

6.Q. Many states have had waiver applications at HCFA for several years. \Vhy 
did this ac'tion take so long? .' 

A. Reviewing the state waiver requests did take longer than we would have 
liked. The evaluation of each waiver request is a lengthy and complicated 
process that often requires fICF A to seek aqditional infonnation from. 
states and for states to resubmit calculations'that may have been done in 
errOL After a careful review of each waiver request, HCFA is now issuing 
letters to several states. 

7.Q. Are some states getting a better deal than others? Can you SHY 

unequivoc;llly that this policy is being applied fairly among all the states? 

A. No state is getting Ha bettcr deal" than another state. The RCF A policy 
has a national application and effect_ For instance, all states that tax 
hospitals based on [he number of days they have patients in the hospital 
(occupied bkd/or patient days) or only make auniform change in the rate of 
a tax that is ?therwise broad-based are now 90nsidcred to have permissible 
taxes, to the extent these tax programs do nqt c'ontain a hold harmless 
prOVISion. 

8.Q. Do you expect sLlles to sue over this recovery attempt? What is your 
response? 

A. We hope that States will agree to fully engage in discussions with HCFA to 
facilitate equitable and expeditious resolutions, rather than pursue lengthy 
and costly lawsuits_ If a State opts not to discuss these issues with HCF A; 
then the nOflnal course of action would ensue_ HCFA would conduct a 
financial audit to detern.line the total revenue collected from each health 
care related tax program HCFA has determin.ed lO be out of compliance. 
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ReFA would then issue a "disallowance" to the State for the amount of. 
impermissible coHected federal matching funds. ifa State disagrees with 
HCFA's decision, it can file an appeal with the Departmental Appeals 
Board (DAB). Ifa State disagrees \\'ith the DAB decision, it can pursue 
the issue in court. 

9.Q. 	 How many states owe money to the federal government because of 
inappropriate provider taxes? How far into the past is the feder:ll 
government going to examine state provider taxes? 

A. 	 HCFA has ,identified 11 state~ with potentially 

impermissible taxes. No final determination has been made. 

HCFA willperform audits to make the final' determination. 

As to the "look back" period, most states were given nine 

momhs atler the lav/s Jan 1, 1992 effective date to bring 

their laxes into compliance. That transition for most states 

ended on Oct. 1, 1992. Two states' transition period ended 

Jan. 1, 1993 and eight states' transition period ended July 1, 

1993. All impermissible taxes since this look back could be 

subject to i dis9-11owance. . 


lO.Q. Does this complete the provider tax examination, or is the federal 
government going to come b~ck to the states later with more 
disallowances? . 

A 	 The letters that arc being scnt currently do not complete HCfA's review of 
the health care related tax issue. There are several health care related tax 
programs for which HeFA still needs additional infonnation from the states 
involved .. If the agency finds violations. disallowances will be issued. Of 
course, states will continue to levy new ta"<es.• and HCFA will continue to 
review these taxes for complian.ce with the law. 

l1.Q. 	 How much in total does the federal government expect to recover? 

. .'l. 	 HCF:\ '5; primary goals is to end the lise of impermissible tHxes. In 
order to determine the amount of repayment owed to the federal 
government;: audits must be performed to determine the exact amount of 
revenue collected from any impermissible health care related taxes. 
Furthennore. ReFA will offer to meet with the states for possible 
negotiations of settlement agreements. However, based on initial estimates 
through March 1997. HCFA has identified 11 states with impermissible 
ta.xes and 9 states with tax programs requiring approval of waivers. 

http:complian.ce
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HCFA estimates the tolal amount of impermissible taxes to be between $2 
billion and $4 billion. 

12.Q. 	 Isn't HCF.t\ just issuing these disallowance letters to provide cover for 
President Clinton's use of the line-item veto of a special fix for New 
York> improper provider taxes that had been in the Balanced Budget 
Act? 

A. 	 No. HCFA has been reviewing state requests ofwaivers of the health care 
related tax laws for some time. The letters issued today were in the 
pipeline prior to the President's action. The item canceled by President 
Clinton would have given preferential treatment to New York by allowing 
that state to continue relying on potentially impennissible taxes to fund its 
share of the Medicaid program. 'This preferential treatment would have 
increased Medicaid costs, would have been unfair to states playing by the 
rules and would have established a costly precedent. 

, 	 , 

13.Q. 	 What J.;:ind'of hospitals, and which Stntes'benefit from the occupied 

bcd/patient day policy change? 


A. 	 Broad based occupied bed/patient day taxes are imposed on all hospitals 
providing inpatient hospitals services in a State, This includes acute care 
hospitals, rehabilitation hospitals, psychiatric hospitals, aQd any other non­
acute care hospital in a State. 

All States that have taxes based on occupied beds/patient days would have 
permissible taxes under the clarification. 

[8 States - Alabama, DC, Louisiana, "Mississippi, Montana, South Carolina, Utah, 
Wisconsin] 

'14.Q. 	 The "correcting amendment" would change the generally redistributive 
waiver test threshold from .85 to .7. Is it true that lhis new number 
benefits only the State of New York? Is this another attempt by New 
York to get some sort of special fix? Why is HCFA so determined to give 
NY special treatment ill the first place? 

\ 

.;, 	 Her-A is ;:\lempting to ::;atisfy Congressional intent to consider a tax 
prc'Q,ram enacted and 10 etT.;;ct prior to November 24, 1992, based solely on 
regiona.! variations to be generally redistributive. While it is HCF A's 
understanding thal the State of New York is the only State that has a tax 

" 
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program of this nature, the corrected amendment is not an attempt to give 
the State of New York preferential treatment. Instead, it is HCFA's 
responsibility to implement the statute and apply a proper 
percentage to the generally redistributive test to consider taxes based on regional 
variation to be generally redistributive . 

. 15.Q. 	 How much in total does the Federal government expect to recover from 
the State of New Yorl(? 

A. 	 The exact amount of possibly impermissible taxes in New York is not 
knO\'\l1 at this time. First, we must obtain any and all information from the 
slate on the status of their provider taxes. Second, we would need to 
conduct tinancial audits to ascertain the exact amount of money at stake. 
Preliminary estimates suggest that this could, with no additional 
information, sum up to more than $500 million. However, New York will 
also benefit from several claritications of existing law that makes clear that 
over $1 billion in provider taxes is permissible. 

16.Q. 	 HCFA recently published the allotments for child health and has 
provided guidance to States 011 how to apply for access (0 this money. 
RCFA is now threatening to disallow billiOJls of doll!lrs under the 
Medicaid program, which also serves otherwise uninsured children. 
AI'cn~t these two iuitiati\'cs working at cross-purposes?, 

A. 	 HCF A is not questioning the expenditures made by States with potentially 
impermissible health care related taxes. The, health care relatea taxes at 
issue are a source of the States' funding of Medicaid expenditures. The 

. statute is very clear with respect to permissible sources of funding based on 

. health care related taxes. 	 To the ex1ent a State funds any Medicaid or child 
health expenditure(s) with a broad based, uniform tax on a permissible class 
ofitems or services which docs not hold taxpayers harmless for their tax 
costs, HCFA will allow the State to use that' revenue as its match for 
Medicaid expenditures. However, States \\~th impermissible health care 
related ta.xes that did not abide by the law are subject to HCF Ns 
disallowance of the funding. 

17.Q. 	 Due to the substantial amount of money involved. does HCFA intend to 
negotiate ~lllY of the impermissible tax disallowances? 

A 	 HCFA wants to end the use of impermissible taxes as soon as possible. We 
intend to meet with states immediately to discuss all issues regarding 
impermissible health care related taxes. HCFA's goal is to establish whether 
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the taxes in question are impermissible and if so, end their use. We 
strongly encourage states to fully engage in discussions with RCFA to 
facilitate equitable and expeditious resolutions. 

18.Q. 	 The Mayor's omce, the Governor's Office, the New York Hospital· 
Association, :lnd even AI Sharpton are th,rcatcning to sue the Federal 
Government over this provider t,ax issue., Do you have any n'sponse to these 
threats? 

A. 	 They certainly have the right to sue, but we would hope that these parties would 
allow the Governor's office and the Health Care Financing Administration to work 
through the normal process before they pursue a lengthy and potentially expensive 
legal response. We do believe, however, th~t the Courts will uphold the 
Depanmen,t's interpretation of the law and t:he regulationSlhat interpret the 
SCHute. 

19.Q. 	 What about the issue of the cOllstitutionality of the line item veto and 
Senator Moynihan's indication thllt he s~ppor{s a challenge of the 
President's veto? 

A: 	 We believethat the President's line item veto power authority, which was 
authorized in statute by the Congress, would be upheld in any court challenge. 

20.Q. 	 \Vhat is the 'White House's involvement in this issue? 

. A. 	 Medicaid enforcement actions are handled directly by the Department ofHealth 
and Human Services, and the Health Care Financing Administration (HeFA) in 
particular. ,As we do for all similar types ofpublic announcements, the White 
House and the Office of Management and Budget have reviewed HCFA's policy 

, 	 \ 

clarifications and preliminary findings on states' compliance with current law and 
regulations related to provider taxes. However, the White House has no direct 
involvement with enforcement actions and riegotiations with individual states. 
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~LL STATES - GENERAL POLICY LETTER 

Dear state Medicaid Director: 

We are writing to inform you of several policy interpretations 
Which the Health Care Financing Administration (HCFA) has 
recently adopted. These interpretations relate to the Medicaid 
Voluntary contribution and Provider-Specific Tax Amendments of 
1991, Pub. L. No. 102-234 § 2(a) (codified at section 1903(w) of 
the Social Security Act (the Act)}, and related regulations, and 
were adopted as part of a thorough review of HCFA's policies in 
the area of provider taxes. While this letter addresses only 
policies of broad, general applicability, in the near future some 
States will receive additional correspondence that will explain 
how HCFA believe~ these and other tax policies affect the 
specific provider taxes that have been enacted in your state. 

As you know, the Medicaid voluntary Contribution and Provider 
Specific Tax Amendments were enacted to limit Federal financial 
participation (FFP) in States' medic~l assistance expenditures 
when the States receive funds from, among other sources, 
impermissible health care related taxes. Under the Act, States 
may continue to receive FFP with respe6t to "broad based" and 
"un if;:;r ;["," hea 1th care re lated taxes. According to section 
1903(w) (3) (8) ,a broad based health tare related tax means a 
heal~h care related tax which is impbsed with respect to a 
permissible class of items or servicQs on all providers in that 
class. In addition, under section 1903(W) (3) (C)of the Act, a 
uniform health care related tax means a tax which is imposed with 
respect to a permissible class of items or services at th~ same 
rate for all providers. For those taxes which are not broad 
based or uniform, the Secretary~ay grant waivers if she finds 
~hat the taxes in question are "generally redistributive,· 
pursuant to section 1903(w) (3)(E) of the Act. 

In this letter', we first clarify HeFA' s interpretation of the 
requirement that health care related taxes be applied uniformly. 
Second, we clarify that, when the Secretary has granted a waiver 
with regard to a health care related tax because she has 
concluded that the tax is generally redistributive, a later 
uniform change in the rate of tax will not require the state to 
submit a new waiver request. Third,we are reminding States of 
their opportunity to propose additional classes of providers, 
items, or services which the Secretary may consider including as 
permissible classes. Fourth, W. are~reminding States that all 
provider related donation revenue and health care related ~ax 
revenue, ~hich includes licensing fee revenue, must be reported 
to HCFA on the HCFA-form 64.11A. 
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First, with regard to the requirement that health care related 
taxes be uniformly imposed, the implementing Federal regulation 
at 42 C.F.R. § 433.68(d) (iv) specifies that a health car~ related 
tax will be considered uniformlY imposed if the tax is imposed on 
items or services on a basis other than those provided by 
statute, and the state establishes to the satisfaction of the 
Secretary that the amount of the tax'is the same for each 
provider of such items or services in the class. We are 
clarifying that HCFA interprets 42 C;F.R. § 433.68(d) (iv) to 
include health.care related taxes on the occupied beds of a 
facility or the patient days of·a facility. HCFA has concluded 
that, to the extent the rate ofa health care related tax is the 
same for each occupied bed or patient day and the tax is applied 
to all providers in the permissible class of services., a health 
care related tax program based on occupied beds or patient days 
will be considered uniformly applied~ Previously, HCFA had 
interpreted the Act to require that the tax be applied to all 
beds or all days to be considered uniform. 

Second, where states have sought and!obtained waivers f6r 
existing health care related tax programs, HCFA is clarifying 
that a uniform chang~ in the ra~e of tax will not require a new 
waiver. To the. extent a State makes no other revisions to an 
existing health care-related tax program (e.g., modifications to 
provider or revenue exclusions) ~ HCFA would not view a uniform 
change in the tax rate as'a new:health care related tax program. 

Third, section 1903(w) (7) (A) (ix) of the Act states that the 
Secretary may establish, by regulation, classes of health care 
items and servic~s, other than those listed by statut~. The 
implementing regulation, at 42 C.F.R; § 433.56 specifies 10 
additional permissible classes of items and services. In 
addition, the preamble to the implementing regulation indicates 
that the Secretary will consider adding additional classes if 
States can demonstrate the needior additional designations and 
that any proposed class meets the following criteria: 1) the 
revenue of the .class is not predominantly from Medicaid and 
Medicare (not more than 50 percent'from Medicaid and not more 
than 80 percent from Medicaid, Medicare, and other Federal 
programs combined); 2) the class is clearly identifiable, for 
example, by designation through state licensing programs, . 
recognition for Federal statutory purposes, or inclusion as a 
provider in state plans; and 3):the class is nationally 
recognized rather than unique.to a state. This is a reminder and 
an invitation to States that they may identify additional 
classes. 

Fourth, section 1903(W) (7i (F)ot the Act defines the term "tax" 
to include any licensinqfee,a~sessment, or other mandatory 
payment. Therefore, anylicensinq fee applied to the items or 
services listed by statute and/or regulation must comply with the 

http:unique.to
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law. Furthermore, section 42CFR 433.56(a) (19) requires that for 
bealth care items or services not listed by regulation on which 
the state has enacted a licensing fee or certification fee, the 
fee must be broad based,uniform, not contain a hold harmless 
provision, and the aggregate amount of the fee cannot exceed the 
state's estimated cost ofopetating the licensing or 
certification program. ~ectionj 42 CFR433.6B(C) (3) states that 
waivers from the uniform ~ndbroad b.sed requirements will 
automatically be granted in cases of variations in licensing and 
certification fees for providers if the amount of such fee is not 
more than $1,000 annually pei provider and the total amount 
raised by the stat from the iee~ is used in the administration of 
the licensing or certification program. This is a reminder to 
states that any licensing or~e~tifiOation fee imposed on 
providers of health care items or services is considered a health 
care related tax. 

Finally, section 1903(d) (~) (A) 6f t~~ Act requires that States 
include in their quarterly ex~eriditute reports, information 
related to provider-related donations and health care-related 
taxes. This is a reminder to report'all provider-related 
donation revenue and health care-related tax revenue on the HCFA­
form 64.11A 

If you have any questionsconce~ning the.se policy clarifications, 
please contact your regiorial 6ffice. 

, , 

: •• sincerely, 

.sallY,1<. Richardson 
••' Director 

center'for Medicaid and State 
',•• operations 

cc: All Regional Administrators 

All HCFA Associate~egionai Administrators 

Division of Medicaidand~state operations 


. ;.,: 

;'~:r~~~~r~~~~iC welfareAs~ociation 

~~~i~~!~ogonferenceof siate Le~islatures 
. . .' : 

Jennifer Baxendell .' ,... , . 

National GovernOrS'~Asso~i1t{OM: 
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GROUP 1 ~ PERMlSSIBLE TAX ONLY 

LETTER TO. D,C., Ohio, Jvf.ississippi, Montana, South Carolina, and Wisconsin 

Dear (State Medicaid Director): 

, . ~.' . 

This letter informs you about the Health Care Financing Adrrurustration's (HCF A's) review of 
your health care-related lax program. As you know~ublic Law 102-234, "The Medicaid 
Voluntary Contribution and Provider-Specific Tax Amendments of 1991" amended provisions of 
Title XIX of the Social Security Act and establi:shednew limitations on Federal financial 
participation (FFP) when States receive funds donated by providers and revenues generated by 
certain health care related taxes .• The law:also ~stablished a definition of the types of health care 
related tax revenues States are permitted to receive without a reduction in FFP. Such taxes are 
broad based laxeswhich apply to all health car~providers in a given class in a uniform manner 
and which do not holdtaxpayers harmless for their tax costs. . 

Tod:~y HefA is sendirlg an All Stare Medicaid Directors letter clarifying its interpretation of the 
uniformity pro\i')]ons specified at 42 eFR 433.68(d)(iv) and its policy regarding a rate change to 
an existing health carc~rclatcd tax program. Asa result of this clarification waiver approval is not 
necessary for the Lnam'e_of!'~~p'rQgGHnl robe ¢onsider~d permissible. The (rate percentage(s)) 
tax: on the (tax base(s)) of (provider class( es)) for which you submitted a request for waiver 
approval of the broad based and uniformity requiremerits meets the applicable provisions of the 
statute and regulations. Thus as currently strudured;this provider tax is permissible and requires 
no further review. •.. .. 

: .. . .. '. 

ifyou have any additional questions,: please cohtact(:&B-..8JQLP"·~tS.Q} at (p.b.QD!;UjJ.,lJ!!];t~I.). 

. ," . 

• ..•...• Sincciely, 

: ..' 

...• Rbgional Administrator 
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GROUP 2- ThiPERMISSIBLE TAX ONLY 

.' : .:, , 

LETTER TO; Indiana, Maine, Massachusetts, rvIlnnesota,:rvfissouri, and Nevada 

Dear (State Medicaid Director): 

This letter informs you about the current status of the Health Care Financing Administration's 

(HCFA'.s) review of your health care-'reIated tax programs. As you know Public Law 102"-234, 

«The Medicaid Voluntary Contribution· and Provider·Specific Tax Amendments of 1991" 


. amended provisions of Title XlX.ofthe Social Security Act and estahiished new limitations on 
Federal financial participation (FFP)wheri States receive funds donated by providers and revenues 
generated by certain health care related taxes. The law also established a definition of the types of 
health care related tax revenues States are permitted to receive without a reduction.in FFP. Such 
taxes are broad based taxes which apply to all health care providers in a given class in a uniform 
manner and which do not hold taxpayers harmless for their tax costs. 

. : ' .:. . . 

Based on infonnation received by HCFl\ the State of(XXXX) imposed a (rate percentage) ta..'( 
on the (ta.'C base(s)) of (provider c1ass(t:)s». The (type oftax) tax (specify provision of the tax that 
does not co~ply with the appropriate requirement). 

. .':' . .' 

. Section (statute citation) of the Social Security Act specifies (description of provision violated). 

A [cprcscntniive of HeFA \vill be contactlng you shonl)' to arrange a meeting for discussion of 
these prelimmary findlogs. HCfA'sgoal is to establish whether the t(1,,( in question is 
impermissible 30d, if so, end its use. We encourage you to fully engage in discussions with HCFA 
to facilitate an equitabl~ and expeditious resolution. . 

: . ' , ­

Ifyou have any additional questions,iplease contact (ARA fpr DMSO) at (phone number). 

Sincerely, ; .' 

Regional. :A.dministrator 

http:reduction.in
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. .. ' 

GROllP 3 - PERMTSSIBLE TAX, IMPERMTSSIBLE TAX, & ADDITIONAL 
TN FO RI'I'!ATION 

LETTER TO: New York 

Dear (Statg.,Medicaid Director): 

This letter informs you about the current status of the Health Care Financing Administration's 
(HCFA's) review of your health care-rehited taxprograrns. As you know Puhlic Li.w ]02-234, 
"The Medicaid Voluntary Contribution and Provider.;Specific Tax Amendments of 1991" 
amended provisions of Title XIX ofthe$ocialSecurity Act and established new limitations on 
Federal financial participation (FFP) when Stat~sreceive funds donated by providers and revenues 
generated by certain health care related taxes. The law also established a definition of the types of 
health care related tax re,lenuesStatesare permitted to receive without a reduction in FFP. Such 
ta.:<es are bro.ad based taxes which apply to all health care providers in a given class in a uniform 
manner and which do not hold taxpayers harmless for their tax costs. 

: :'. :.' 

Based on information received by HCFA, the State of (name of State) generates revenue from at 
least (number of taxes) health care related tax programs.· We have reviewed these tax programs 
and have made the preliminarydetcrminaiion that they fall into the following categories. 

Permissible Health Care Related Taxes 

HeFA has determined that several of your p rovidertaxes are pemlissible and require no further 
review.. 

. :: .:: ." 

. First (description oi~ first ta.,x that is considered permissible). 

p~)tenti~l1y Tmpermissible Taxes 

. The State of(xxXx) imposed a (ratepercentage}tax on the (tax base(s)) of (provider class(cs)). 
The (type of tax) tax (specify provision of the tax that does not comply with the appropriate 
requirement). 

SectIon(statute citation) of the Social Security Act.specifies( description of provision violated). 

Request for Additional InCormatinn 
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, ',. 

For HCFA to assess the pennissibility ofyour othe~ health care-related tax programs, more 
information is needed. 1· 

You have indicated that certain fees are not heklth care related. 

'. 
You :;ubmitted ,1 rE:CjueSl for a waiver of the broad based and uniformity requirements for the 
(H~te percentage) tilX on the (tax base(cs) of({:lrovider class(es». 

After revi~wing your waiver request, we need the folloWing additional information in order to 
dete~m.ine ifyour \.vaiver is approvable: . 

A representative of HCFA will be contaCting you shortly to arrange a meeting for disc.ussion of 
these preliminary findings. HCFA's goal is to ~stablish whether the tax in question is 
impermissible and, if so, end its.use. We encourage you to fully engage in discussions with HCFA 
to facilitate an equitable and expeditious resolu"tiori. . 

lfyou have any additional questions, please contact CARA for DMSQ} at (phone number). 

Sincerely, .' 

': :' ,'. ' . 

Rlegional Administrator 
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GROUP 4 - PERMISSIDLETAX& T1vfPERMISSIDLE TAX 

LETTER TO: Louisiana 

Dear (Sl:'ltt )\i;;jicaid Director): 

This letter informs you about the current status of the Health Care Financing Administration's 
(HCFA's) review of your health care-related t~x programs. As you know Public Law 102-234, 
"The Medicaid Voluntary Contribution and Provider:-Specific Tax Amendments of 1991" 
amended provisions ofTitle XIX oftbeSocialSecurity Act and established new limitations on 
Federal financialparticipation (FFP) when States receive funds donated by providers and revenues 
generated by certain health carerelated taxes. The law also established a definition of the types of 
health care related tax revenues States are permitted to receIve without a reduction in FFP. Such 
taxes are broad based ta.xes which apply to all health care providers in a given class in a unifonn 
manner and which do not hold taxpayers harmless for their tax costs. . 

Based on infonnation received by RCFA, the State of (name of State) generates revenue from at 
least (number of taxes) health care related tax programs. We have reviewed these tax programs 
and have made the preliminary determination that they fall into the following categories. 

Permissible Health Care Related Taxes . 

To c.l::: y A IS sendl an All State Medkaid Directors letter clarifying its interpretation of the 
un:!.:)[ r;;ity provision:; specified ilt 42 eFR 433.68(d)(iv) and its policy regarding a rate change to 
an ex.isting health care~related tax program. As a result of this claritication waiver approval is not 
necessary for the (name ofta" program) to be considered permissible. The (rate percentage(s)) 
tax. on the (tax base(s)) of (provider class(es)) for which you submitted a request for waiver 
approval of the broad based and uniformity requirements meets the applicable.provisions of the 
statute and regulations. Thus as currently structured, this provider tax is permissible and requires 
no further review. 

J;.otentially Impennissib1e 

Based on information received by HCFA, the $tateof(XXXX) imposed a (rate percentage) tax 
on the (tax: base(s) of(providerclass(es)) .. The (type of tax) tax (specify provision of the tax that 
does not comply with the appropriate requirement). 

Section (statute citation) of the SociaJ SecuritrActspecifies (description of provision violated). 
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A representalive of HCF A will be contacting you shortly to arrange a meeting for discussion of 
these preliminary ,findings. HCFA's goal is to establish whether the tax in question is ' 
impermissible and, if so, end its use .. We encourage you to fully engage in discussions with HCF A 
to facilitate an equitable and expeditious resolution. 

If you have any ;ddirional questions, please contact (ARA for DMSO) at (p.bfme number) .. 

. Sincerely, 

Regional Adinirustrator 
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GROUP 5 - PERMISSIBLE T..\X & ADDITIONAL INFORM.ATION 


LETTER TO: Alabama and Utah 

Dear (State MeJ~icaid Director): 

. ",:. , 

This letter informs you about the current status ofthe'H:ealth Care Financing Administration's 
'(HCFA's) review of your health care-related tax programs. As you know Public Law 102-234, 
"The Medicaid Voluntary Contribution and Proviqer.Specific Tax Amendments of 1991" 
amended provisions of Title XIX of the Social Security Act and established new limitations on· 
Federal financial participation (FFP) when Stat~s ~eceive funds donated by providers and revenues 
generated by certain health care related taxes. The law also established a definition of the types of 
health care related ta-x revenues States are permitted to receive without a reduction in FFP. Such 
taxes are. broad based taxes which apply to all health care providers in a given class in a unifonn 
manner and which do not hold taxpayers harrnl.ess for their ta.'< costs. 

Based on information received by HCFA, the State of (name of State) generates r~venue from at 
least (number of ta:xes) health care related tax.programs. We have reviewed these tax programs 
and have made the preiiminaf)' determination that they fall into the following categories. 

Pem1issible Health Care Related Taxe~ 
:. . 

Today HCFA is sending an All State Medicaid Directors letter clarifYing its interpretation of the 
unifonnity provisions specified at 42 CFR 433.68(d)(iv) and its policy regarding a rate change to 
an existing health care-related tax program. HCFA has determined that the State of (XXX)'s (tax 
program) is permissible.' . 

Request for Additional InfQ1JJIation 

For HCF A to assess the permissibility of (# oftax programs) of your health carc-related tax 
programs, more information is needed. First, you have submitted a request for a waiver of the 
broad based and uniformity requirements' for the (r!lte percentage) tax on the (tax base(es)) of 
(provider class( es). . 

After reviewing your waiver request, we need the following information ill order to determine if 
your waiver is approvable: . . . 

A representative ofHCFA will be contacting y()U shortly to arrange a meeting for discussion of 
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these health care related t3...,( programs, We encourage you to fully engage in discussions with 

HCFA to facilitate an equitable and expeditious resolution. 


If you have any additional questions, please canulet (ARA for DMSO) at (phone number), 


Sincerely, . 

Regional Administrator 

, . 
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GROUP 6 - ADDITIONAL INFORMATION ON \VAIVER ONLY 

LETTER TO: Connecticut, Florida., and New Hampshire 

Dear eState Medicaid DirectQ[l 

This letter informs you about the current status of the Health Care Financing Administration's 
(HCFA's) review ofyour health care-related tax programs. As you know Public Law 102-234, 
"The Medicaid Voluntary Contribution and Provider-Specific Tax Amendments of 1991 " 
amended provisions of Title XIX of the Social Security Act and established new limitations on 
Federal financial participation (FFP) when States receive funds donated by providers and revenues 
generated by certain health care rcIatedtaxes. The law also established a definition of types of 
health care related'tax revenues States are permitted to receive without a reduction in FFP. Such 
taxes are broad based taxes which apply to all health care providers in a given class in a uniform 
manner and whi.ch do not hold ta..'(payers harmless for their tax costs. 

For HCFA to assess the permissibility of(#) of your health care-related t<LX programs more 
information is needed. First, based oninfonnation received by HCFA, the State of (XXX) 
imposes (type of tax program). 

After reviewing your waiver request, we need thefollo~ing information in order to detennine if 
your waiver is approvable: 

A representative ofHCFA will be contacting you shortlyto arrange a meeting for discussion of 
these health care related tax progra.ms. We encourage you to fully engage in discussions with 
HCFA to facilitate an equitable and expeditious resolutio.n. 

If you have any additional questions, . please contact CAM for DMSO) at (phone number). 

Sincerely, 

Regional Administrator 

http:progra.ms
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GROUP 7 - Th1PERMlSSIDLE TAX & ADDITIONAL INFORMATION 

LETTER TO: Hawaii, Illinois, and Tennessee. 

Dear (State Medicaid Director): 

This letter informs you about the current status of the Health Care Financing Adrrunistiation's 
. (HCFA's) review of yourhealth care-related tax programs. As you know Public Law 102-234, 
. uThe Medicaid Voluntary Contribution and Provider-Specific Tax Amendments of 1991" 
amended provisions o'fTitle XIX of the Social Security Act and established new limitations on 
Federal financial participation (FFP) when States receive funds donated by providers and revenues 
generated by certain health care related taxes. The law also established a definition of the types of 
health care related tax revenues States are permitted to receive ..vithout a reduction in FFP. Such 
taxes are broad based taxes which apply to all health care providers in a given class in a uniform 
manner and which do not hold taxpayers harrrile~s for ~heir tax costs. 

Based on information received by HCFA, the State of (name of State) generates revenue from at 
least (number of taxes) health care related taxprograrns. We have reviewed these tax programs 
arid have made the preliminary determination that they fall into the following categories. 

Potentially Impermissible Taxes 

One of the State of(~'(XXr s health care-related taxes appears to be impermissible. The State 
imposed a (rate percentage) taxon the (tax base(s)) of{provider cJass(es)). The (type of tax) tax 
(specify provision of the tax that does not comply. with the appropriate requirement) .. 

Section (statute citation) of the Social SecuriryAct specifies (description of provision violated). 

Requ~~t for Additi.onal InfolJIlation 

More information is needed to assess the pennissibility of your (rate percentage) tax on the (tax 
base(es)) of (provider class(es)). 

. . . 

After reviewing your waiver request. we need the following infom1ation in order to determine if 
your waiver is approvable: 
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, ' 

" ," . 

A representative ofHCFA will be contacting y~ti shonly to arrange a meeting for discussion of 
these health care related tax programs: We entourage you to fully engage in discussions with 
lieFA to facilitate an equitable and expeditious resolution. 

If you have any additional quesiion~,please contact (ARA for DMSO) at {phone number). 

Sincerely. 

:Re~onal Administrator 
'­
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Ms. Nancy Ellery 
Administrator 
Division of Health Policy and Services' 
1400 Broadway 
Helena, Montana 59601 

Dear Ms. Ellery: 

This lette~ informs you about the Health Care Financing Administration's (liCFA's) review of 
your health care-related tax program. As you kno\-y, Public Law 102-234, "The Medicaid 
Voluntary Contribution and Provider-Specific Tax Amendments of 1991" amended provisions of 
Title XIX of the Social Security Act and established new limitations on Federal financial 
participation (FFP) v.hen States receive funds donated by providers and revenues' generated by 
cert3.ln he",lrh care rebted taxes. The law also established a definition of the types ofhealLh care 
related ta.x revenues States are permitted to receive without a reduction in FFP. Such taxes are 
broad .based taxes v..'hich apply 10 all health careproviders in a given classin a uniform manner 
and which do not hold taxpayers harrriless for their tax costs. 

: : ,,' 

Today HCFA is sending an All State. Medicaid Directors letter clarifying its interpretation of the 
uniformity provisions specified at 42 CFR 433.68(d)(iv) and its policy regarding a rate change to 
an existing health care-related tax program. Asa result of this clarification waiver approval is not 
necessary for the nursing facility occupied bedttiX to beconsidered permissible. The $2.80 tax on 
the occupied beds of nursing facililiesfor which you submitted a request for waiver approval of 
the broad based and uniformity requirements meets the applicable provisions of the statute and 
regulations. Thus, as currently structured, this provider taxis permissible and requires no further 
revIew. 

',':" :" ' 

If you have any additional questions, ~Iease cdn~~ct Spencer Ericson, Associate Regi.onal 
Administrator, DivisiS>n of Medicaid and State Operations at (303) 844-4024, extension 426. 

. . . 

Sincerely, 

Mary Kay Smith 
Regional Administrator 
Denver Regional Office 

http:cert3.ln
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Mr. Bruce Bullen, Commissioner 
Division of Medical Assistance 
600 \Vashington Street 
Boston, Massachusetts 02111 

Dear tv1r. Bullen: 
'. , . . 

This letter infQnTIS you about the cl.Jrre~tstatus of the Health Care Financing Administration's 
(HCFA's) review of your health care-related tax program. As you know, Public Law 102-234, 
"The Medicaid Voluntary Contribution and Provider-Specific Tax Amendments of 199,1" 
amended provisions of Title XIX of the Social Security Act and established new limitations on 
Federal 'financial participation (FFP) \V,hen States:-rcceive funds donated by providers and revenues 
generated by certain health care related taxes. The law also established a definition of the types of 
health care related tax revenues States,are perrhitted to receive without a reduction in FFP. 'Such 
taxes are broad based' taxes which apply t.o all health care providers in a given class in a uniform 
manner and which do not hold taxpayers harmless for their tax costs. 

Based oninfomlation re~eived by HCFA, the Sta.te of Massachusetts imposes a 6.95% tax on the 
private sector revenues of acute care hospitaJs. It appears that the acute care hospital tax does 
not meet lhe definition of a broad based and uniform health care related tax, because it does not 
apply to all providers of inpatient hospitals serVi~s at ~ iJnifonn rate, Specifically, non-acute care 
hospitals, Medicaid revenues, public payor revenues, and non-acute care revenues are excluded 
from the tax, 

The Commonwealth ofMassachusetts: has requested that acute care hospital services be 
recognized as a permissible class of health care items and services in addition to the already 
identified permissible Classes of health care items'and services under section 1903(w)(7)(A) of the 
Social Security Act (the Act) and section 433:56(a) ofthe implementing Federal regulation. 
In addition, the Secretary may establish; by regulation, other permissible classes of health care 
items or services that meet a set ofidehtifiable ~dteria, . However we havc reviewed your tax 
program and do not believe this class of health ;clire services should be recognized as a pennissible 
class ofhealth care items and servicesCsee enclosed State Medicaid Directors' Letter for criteria 
used in this assessment), 

In addition, the Commonwealth ofMassachusetts has requested a waiver of the broad based and 
uniformity requirement for its acute care hospital tax. Even if the HCF A had determined that this 
tax was in a permissible class (i,e, inpatient hospital services), it appears to not have met the 

,redistributive test required for waiver approval. Section 1903(w)(3)(E)(ij)( 1) of the Act specifics 
that the Secretary shall approve an application fOT a waiver ofthe broad based and uniformity 
requirements if the State establishes to the satisfaction of the Secretary that the net impact of the 
tax and associated . , 
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Page 2 - Mr. Bruce Bullen, Commissioner 
. . . .. . 

expenditures under title XIX as proposed by the State is generally redistributive in nature.. 
Section 42 CFR433.68(e)(2) defines the numdrical test to determine whether a tax is generally 
redistributive. The test basically requires the State to calculate the slope of two linear regressions 
to assess the relationship between eachprovider':s tax contribution and Medicaid revenue both if 

. the tax program were broad based an4uniforni (defined as B1) and the tax program as proposed 
(defined .as B2). If the State demonstrates to the satisfaction of the Secretary that the value of 
B IIB2 is 1 or greater, ReFA will automatically approve the waiver request. 

It does not appear that the ac~[e care hospital iax passes the generally redistributive test. The 
waiver test calculation you submitted to deterIliine the generally redistributive nature of this health 
care related ta-, program was performed incorrectly . In general, a greater volume of tax 
collection \\'35 represented in the B 1 portion than the B2 ponion. HCFA recalculated the test 
basd Oil C:1(;:1 prC'::ded In the waiver request, and it appears that this health care related tax 
progrBmdoes not meet the generally redistributive waiver test threshold . 

. A representative ofHCFA will be cont~cling youshonly to arrange a meeting for discussion of 
these preliminary findings. HCFA's goal is to establish whether the tax in question is 
impermissible and, jf so, end its usc. We encotlr.,.ge you to fully engage in discussions with HCFA 
to facilitate and equitable and expeditious resot)Jtton. 

.	If you have any addition~l questions, please cohtact Ron Preston, Associate Regional 
Administrator, DIvision ofMedicaid arid State Operations at (617) 565-1230, 

Sinterely, 

Sidney Kaplan 
Regional Administrator 

. BOston Regional Oftice 

http:encotlr.,.ge
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Ms. Ann Clemency Kohler, Director 
Office ofMedicaid Management ..•... 
New York State Department ofHealt.h 
ESP Coming Tower Building. Room 1466 
Albany, New York 12237 .. 

Dcar Ms. Kohler: 

This letter mfonns you about the current status ~fthe Health Care Financing Administration's 
(HCFA's) review ofyour health care-felated tax:prograins. 

~ . . 

As you know, Public Law 102-234, "ihe Medickid Voluntary Contribution and Provider-Specific 
Tax Amendments of 1991" amended provisions of Title XIX of the Social Secunt y Act (the' Act) 
and established new limitations on Feqeral finanCial participation (FFP) when States receive funds 
donated by providers and revenuesgerierated by' certain health care related taxes. The law also 
established a definition of the types ofhealth care related tlL\{ revenues States are pennitted to 
receive ',.l,'llhoL!l a reduction in FFP. Such taxes are broad based taxes which apply to all health 
C3re pro\'ideiS in J c13ss in a uniform manner and which do not hold taxpayers hannless for 

r l:l~: costs. 

Based on infonnation received by HCFA, the State of J"lcw York generates revenue from at least 
thirty-one (31) health 'care related tax prograrns ..We have reviewed these tax programs and have 
made preliminary determinations that they fall info the following categories. 

Permissible Health Care Related TaxeL: 

HCFA has determined that several ofyour provider taxes are permissible and require no further 
.' 'I ' 

review. 
':'. . : :. ' 

First, HCF A has published in the Octo~er 8, 199;7 Federal Register a correcting amendment to 
the provider tax regulation regarding its interpretation of the uniformity test. It lowers the 
threshold for allowable tax programs based on regional variations, enacted and in effect prior to 
November 24, 1992. The correction is to confor;m the reb1Ulation to HCFA and Congress's intent 
to recognize such ta.xes as generaliy redistributlv¢. Based on information given to HCF A staff 
verbally by the State, we believe that this change affects New York's regional tax, making it 
permissible. However, to ensure that the tax is p'ermissible, we ask that you submit in writing the 
inf.~rrr.3rion I1e2eSsary to confirm our mutual understanding about Nc\.v York's regional tax 
~tn.~ctl...:re. 
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Page 2 - Ms. Ann Clemency Kohler, Director 

Second, you have submitted requests tor a waiv~rbfthe,ibroad based and unifonnity requirements 
. for the following three (3) health care related taX programs: 

. 	 ", " ' 

1. 	 Statewide Planning and Research and Cooperative System Fee Assessment - 0.1 % 
of the total cost of inpatient hospital serVices. 

2. 	 Statewide Planning and Research and Cooperative System Fee Assessment - 0.1 % 
of total cost of outpatient hospital servIces. 

," - . . . . 

3. 	 Supplemental CommercialInsJrer Diffe~entia1 - . 1% of inpatient hospital rates of 
payment charged to commerci~insurcJ"s,.. . 

Section 1903(w)(3)(E)(ii)(1) of the Actspecifi~sthat the Secretary shall approve an application 
for a waiver of the broad based and uniformityreqUireinents if the State establishes to the 
satisfaction of the SecretalY that the n~ impactofthc tax and associated expenditures under title 
XIX as proposed by the State is generaIty redistributive in nature. Section 42 CFR 433.68(e)(2) 
defines the numerical test to deterrnindwhetheratax is generally redistributive. This test basically 
requires the State to calculate the slope of two iiliear regressions to assess the relationship 
between each provider's tax contribut~on and Medicaid revenue both if the tax program were 
broad based and unif~rm (defined as :8.1) and the tax program as proposed (defined as B2).. If the 
State demonstrates to the satisfaction bfthe Setretary that the value ofB IfB2 is 1 or greater, 
HCFA will automatically approve the waiver request. 

Although the waiver test calculations you submitted were performed incorrectly, HCFA re­
calculated the test based on the data provided in these ;waiver requests and these three (3) health 
care related tax progr,ams meet thegerlerally redistributive waiver test threshold. 

.' '. . . , 

Finally, the State of New York haspr6vided information that the assessment on services provided 
in intermediate care facilities for the mentally retarded {ICF$J}.1R) is applied at a uniform rate to 
all providers in the class. and does not hold taxpayers harmless for their tax costs. Therefore, the 
ICF/MR tax, imposed under the Health FacilitieS Cash Receipts Assessment Program, is 
permissible. 

Potenti~lly Impermissible Ta;~g.:.S . .:. . . . .• ' '. 
Two types ofNew York provider tax¢s appear to be impermissible. First, several taxes do not 
appear to be broad based since they aj"enot appl(cd to a pennissible class of providers. The State 
of New York, under the Health Facilities Cash Receipts Assessment Program, imposes"a 0.6% 
tax on personal care services, mental i-etardatioriday treatment services, licensed freestanding 
comprehensive primary care trcatmenfcenter seCvices; licensed freestanding dental 
treatment center serv.\ces, licensed frccstandirig dialysis treatment center services, licellsed 
freestanding rehabiiit~tion therapy treatment center sefvices, and licensed freestanding speech and 
hearing treatment center services. 

http:ICF$J}.1R
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In addition, under the Patient Services "fayment Allowance, the State ofNew York imposes a 
variable assessment belween 5.98%-8.18% on licensed freestanding comprehensive primary care 
treatment center services, licensedfTee~tanding:dental treatment center services, licensed . 
freestanding dialysis treatment center shvices, licensed freestanding rehabilitation therapy 
treatment center services, and licensedlfreestanding speech and hearing treatment center services. 

I 	 . , 

The State of New York has requested that all of these c:;lasses of services be recognized as 
permissible. The State provided analy$is to support the request for additional classes of health 
care items or services. 

>; 

:~ . 
. :i , ; 

As you know, none of the health care [,elated taxes and fees imposed 6n the above mentioned 
services are identiiied in section 1903(w)(7)(A) of the Social Security Act or section 433.56(a) of 
the implementIng Federal regulation asipemlissible classes of health care items and services. 
In addition., the Secretary may establis~, by regulation, other permissible classes of health care 
items and services that meet a set of id~ntifiable criteria. However, we have reviewed your tax 
programs and do not believe these classes of h~alth care services should be recognized as 
permissible classes of health care itemsJand services (see.enclosed State Medicaid Director's letter 
for criteria used in this assessment). H~wever, Section' 433.56(a) does identify dental services, 
rehabilitation therapy services, speech ~herapy services, and audiological therapy services as 
permissible classes of health care servides. To the e>..1entthe State ofNew York imposes a tax on 
all providers of these services in the St~teat a uniform rate, v.rithout holding taxpayers harmless, 
the tax would be considered permjssibl~. . . 

!. . , .\ 	 . 

Second, you have submitted requests fbI" ~ .y;·a.iver of the :broad based and uniformity requirements 
for the following five (5) health care re)ated taX programs: 

:~ .. 

1. 	 Bad Debt and Charity Care forfinancia.lly Distressed Hospitals Allowance ­
.235% on the non-Medicare revenues for inpatient hospital services. 


~ 	 , 
~'. . . 

.:1 • • 
2. 	 Health. Care Services Allowan¢~ - .23% on the non-Medicare revenues for 

inpatient hospital services, 	 :; , 


i 


3. 	 Bad Debt and Charity Care and! Capital Statewide Pool Assessment 1% of 

inpatient hospital service revcn~e . 


4. 	 Health Facilities Cash ReceiptsjAs:sessment Program - overall 0.6% of inpatient 
hospital service revenue 	 1 


.... r ... . .. 

5. 	 Health Facilities Cash ReceiptsjAssessrrieni Program - overall 0.6% of outpatient 


hospital service revenue'1 . 

I r 

.j

". 
L 

1 
! 
1 

1 
L 
I,. .' 

http:5.98%-8.18
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Based on the information provided in your wcllver requests, informal communication between 

New York State staff and HCF A staff~to date,and rle-calculations performed by HCFA, it appears 

that these five (5) health care related t~ programs do not meet the generally redistributive waiver 

test threshold. v: 


Regue~t for Additibnallnformation i . . 

For HCFA to assess the permissibility ofyour bther health care-related tax programs that have 

raised questions, more information is n¢eded. . 


First, the State of New York believes that these user and licensing fees are not health care related 
taxes. These include the followingus~r or licensing fees: a $.50 per triplicate prescription user 
fee~ a $1,000 certificate of need application user fee, plus an additional fee of.4% of project 
costs; a ,9% mortgage development u~~r fee, and a .2% mortgage operational user fee; a .9% 
mortgage closing user fee and a .5% ~ortgagc! refinancing user fee; and licensing fees of $600, 
$20, $50 for the manufacturing arid di$pensing of controlled substances. 

. '., . . 

HCF.~ bcli'-::v¢s the above mentioned user and licensing fees meet the definition of section 
19(,3 (-.;,)(7 )(T) the Act wllJch specifies that the term "tax" includes any licensing fcc, 
assessment, or orn'.::r r,113no3tory payment and, therefore, are health care related taxes. In order for 
these health care related taxes to be c<;>nsidered permissible, they must be broad based. uniform, 
and not hold taxpayers harmless for t~ejr tax costs. Therefore, we ask that you please submit 
requests for waivers of the broad base~ and uniformitx requirements for each of these fees. 

Second, you have sutimitted requests ~or a waiver of the broad based and uniformity requirements 
for seven (7) additional health care related tax \programs, listed below: 

'. ;:';, \ 

1. 	 Health Facilities Cash Reccipt~Assessment Program - 0.6%on the monthly cash 
receipts recei\;ed trom certified home hcalth agency and long-term home health 
care services and other operat~ng income.' . 

,;:: :'. ' 

2. 	 Patient Services Payment A1lo~anee - variable rate between 5.98%-8.18% on the 
payment rates for inpatientho~pita1 services . , 

3. 	 Patient Services Payment Ano~ance - variable rate between 5.98%-8.18% on the 
payment rates for outpatient services . 

, 	 ' . , .. 
4. 	 PJ,len: Ser,'jces Payment Allowance - variable rate between 5.98%-8.18% 


on the paymE'ilt rates for ambulatory surgical center serVices 


s. 	 Patient ServicesPayment AllQ,wance - variabkrate bt!tween 5.98%-8.18% on the 

payment ratcs' for fj'eestanding,clinical .laboratdry services 


., 
~. :: 
~ ~', 

H,' , 
~T ' ' 

http:5.98%-8.18
http:5.98%-8.18
http:5.98%-8.18
http:5.98%-8.18
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6. 	 Health Maintenance Orgaruzati()n(I-llvrO) Differential variable assessment on P 

inpatient hospital service revenGe: Also', please revise the generally redistributive 
waiver test calculation to include hospital specific data. 

7. 	 Nursing Facility Cash Receipts ASsessment Program. 0.6% on assessable income 
for nursing facility services: Also, Please provide a copy of the State statute 
enacting the nursing facility cash receipts assessment program. It is not clear 
which provision of the State st~tute permitsthc. exclusion of the St. Francis 
Geriatric and Health Center and the Osborne Home. These two facilities were not 
discussed in the summary you provided . 

.~ : ~ . , 

For each of these tax programs, you should revise the generally redistributive waiver test 
calculations for these health care related taxes to include all revenues related to providers in the 
B 1 portion of the calculation. In addition, please remov.e all providers that are excluded from the 
assessment from the:82 portion ofthe~e calculations. The availability of this information is 
necessary to determine whether these taxes are in compliance. . 

A representative of HCF A will be. contacting you shortly to arrange a meeting for discussion of 
these prelirnlnary findings. HCFA's goal is to establisll whether the taxes in question are 
impermissible and, if so, end their use'We encourage you to fully engage in discussions with 
HCFA to facilitate and equitable and expeditious resolJJtion 

If you have addilional questions, please contact Alan Saperstein, Associate Regional 
Administrator, Divisi,?n of Medicaid and StateOperatipns at (212)264-2500. 

, . 

Sincerely, •. 

. . , 

JudyBerek· 
Regional: Administrator 
New York Regional Office 
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Mr. Thomas D. Collins, Director 
Bureau ofHealth Ser.;ices Financing 
Department of Health and Hospitals 
P.O. Box 91030 
Baton Rouge, Louisiana 70821-9030 

Dear Mr. Collins: 

This letter informs you about the current status ofthe Health Care Financing Administration's 
(HCFA's) review ofyour health care-related tax programs. As you know, Public Law 102-234, 
"The Medicaid Voluntary Contribution and Provider-Specific Tax Amendments of 1991" 
amended provisions of Title XIX of the Social Security Act and established new limitations on 
Federal financial participation (FFP) when Slates receive funds donated by providers and revenues 
generated by certain health care related taxes. The law also established a definition of the types of 
health care related tax revenues States are permitted to receive without a reduction in FFP. Such 
taxes are broad based taxes which apply to all health care providers in a given class in a uniform 
manner and which do not hold taxpayers harmless for their tax costs. 

Based on information received by HCFA, the State of Louisiana generates revenue from at least 
three (3) health care related tax programs. We have reviewed these tax programs and have made 
the preliminary determination that theyfall into the following categories. . 

Penni.ssible Health Care Related Taxe~ 

Today HCFA is sending an All State Medicaid Directors letter clarifying Its interpretation of the 
unlformity provisions specified at 42 CFR 433.68(d)(iv) and its policy regarding a rate change to 
an existing health care-related tax program As a result of this clarification waiver approval is not 
riecessary for the tax programs imposed on intermediate care facilities for the mentally retarded 
(ICFs/MR) to be considered permissible. The $8.74 and $8.84 health care related taxes on the 
occupied beds 6flCFsIMR for which you subn1itted a request for waiver approval of the 
unifonnity requirements meets the applicable provisions of the statute and regulations. Thus, as 
currently structured, lhese tax provider taxes are permissible and require no further review. 

Potentially Impermissible Taxes 

The State·of Louisiana imposes a $3.68 tax on the occ;upied beds of nursing facilities. The 
nursing facility occupied bed tax conta.ins a grant program established to offset the nursing facility 
tax. HCFA believes the grant program associated. with this nursing facility tax program violates 
the hold harmless provisions contained in section 1903(w)( 4)(A) and (C) of the Social Security 
Act (the Act). 



141 0.35 .10/07/97 TUE 11:41 FAX 26: 205 213~ EXEC SECRETARIAT 

. Thorn3s D Collins, Director 

Seclion 1903(w)(4)(A)ofthe Act specifies that a hold harmless provision exists when the State or 
. other unit of local government imposi~g the tax provides (directly or indirectly) for a payment 
(other then title XIX) to taxpayers and the amQuntof such payment is positively correlated to 
either the amount of such tax or to the difference between the amount of the tax and the amount 
of the payment under the State plan. 

:. ;: ,: , 

Section 1903(w)(4)(C) of the Act spedfies that a hold harmless provision exists when the State or 
. other unit oflocal government imposing the tax provid,es(directly or indirectly) for any payment, 
offset or waiver that guarantees to ho14' taxpayers hannless for any portion of the cost of the t!LX, 

A representative ofHCF A will be cont~cting you shortly to arrange a meeting for discussion of 
these preliminary findings. HCFA' s goal is to establish whether the tax in question is 
impermissible and, if so, end its use. Vic encourage you fo fully engage in discussions with HCFA 
to facilitate and equitable and expeditious resolution. . 

If you have any additional questions, please contact Roger Perez, Associate Regional 

Adrnirustratof, Di\~sion of?vledicaid and State Operations at (214) 767·6300. 


Sincerely. 
. i 

i ' '>' 

. Ed Lessard •.• 
.Regional Admini~trator 
D:allas Regional Office 
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ivls. Gy,endolyTl H. Williams, Commissioner 
,:lJabama Medicaid Agt:ncy 
SO 1 Dexter Avenue 
p,O, Box 5624 
Montgomery, Alabama 36103 

Dear Ms, Williams: 
. '. , .: 

This letter infonns you about the curn~ntstatusofthe Health Care Financing Administration's 

(HCFA's) review of your health care~related tax programs. As you know, Public Law 102-234, 

"The Medicaid Voluntary Contributiorl and Provider-Specific Tax Amendments of J991" 

amended provisions of Title XIX of the Social Secunty Act (the Act) and established new. 

limitations on Federal financial participation (FFP) when States receive funds donated by 

providers and revenues generated by certain health care related taxes. The law also established a 

definition of the types of health care related tax revenues States are permitted to receive without a 

reduction in FFP. Such .taxes are broad based 'taxes which apply to all health care providers in a . 

given class in a uniform manner and which do not hold taxpayers harmless for their tax costs, 


Based on information received by HCFA, the State of Alabama generates revenue from at least 
1'....0 ) h;;aith i:ar12: f2laled tax programs \Ve have re\t}ewed these ta.x programs and have made 

prclimirI3r:' determination th:'H [hey fall into the following categories. 

Permissible Hea,lthCare Related Taxes 

Today HtfA is sendi,ng an All State Medicaid Directors letter clarifying its interpretation of the 
uniforinity provisions specified at 42 CPR 43r6S(d)(iv) and its policy regarding a rate change to 
an existing health care-related tax program. As a result of this clarification waiver approval is not 
necessary for the inpatient hospital inp~tient day tax to' be considered permissible. The S25 taxon 
the patient days of inpatient hospitals for whi~h you submitted a request for waiver approval of 
the broad based and uniformity requirements meets the applicable provisions of the statute and 
regulations. Thus, as currently structured, this provider tax is pennissible and requires no further 
reVIew, 

Request for Additional lriformatiQ!1. 

For HCFA teassess the permissibility·bfyour other heath care-related tax program, more 
infonnation is necessary, You have su6mitteda request for a waiverof the broad based and 
uniformity requirements for the $.10 tax on the outpatient prescriptions drugs with a value of$3 
or more. After revie\ving your \.vaiver request, the Sta'te of Alabama still needs to submit the 

';', :i:"t.ut:,,·.: kst tor \\aiver of the broad ba~ed and uniformity requirements . 

. , 
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Section 1903(w)(3)(E)(ii)(I) of the Act specifies. that :the Secretary shall approve an application 
for waiver of the broad based and uniformity requirements if the State establishes to the 
satisfaction of the Secretary that the n~ impact of the tax and associated expenditures under title 
XIX as proposed by the State is gener*l1y redistributive in nature. Section 42 CFR 433.68(e)(2) 
defines the numerical test the State mtl'st calculate to determine whether a ta...;. is generally 
redistributive. This test basically requires the State to calculate the slope of two linear regressions 
to assess the relationship between each provider's tax co.ntribution and Medicaid revenue both if 
the tax program were broad based and; uniform (defined as B1) and the tax program as proposed 
(defined as B2). If the State demonstrates to the satisfaction of the Secretary that the value of 
B lfB2 is 1 or greater than 1, HCF A \\'ill automatically approve the waiver request. 

A representative ofHCFA will be confacting you shortly to arrange a meeting for discussion of 
these health care rela~ed taxes. We e~:bourage you to fully engage in discussions with HCF A to 
facilitate an equitable, and expeditious:resolution. ,. 

•• < • 

If you have any additional questions, ~lcase contact G~ne Grasser, Associate Regional 
Administrator, Division of.t..,1edicaid at1d State OperatIons at (404) 331 ~2418. . 

::. I . 
. - . i • 

Sincerely~. 

Rose-Crum Johnson 
Regional Administrator 
Atlanta Regional Office 
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Mr. David Parella. Deputy Commissi6ner· 
Department of Social Services 
2S Sigourney Street 
Hartford, Connecticut 06106-5116 

Dear Mr. Parella: 
::~ , : ' . :' 

This letter informs you about the currbnt status of the H~alth Care Financing Administration's 
(HCFA's) review of your health care.;rdated tax programs. As you know Public Law 102-234, 
"The Medicaid Voluntary Contributia:r and Provider-Specific Tax Amendments of 1991" 
amended provisions of Title XIX oftl~e Social Security Act and established new limitations on 
Federal financial pa.n:icipation (FFP) ~henStates receive funds donated by providers and revenues 
generated by certain health care related taXes.• The law also established a definition of the types of 
health care related tax revenues StateS are:perinittcd to receive without a reduction in F:FP. Such 
taxes are broad based taxes which apply to all heaIth care providers in a given class in a uniform 
manner and "vhich do nOl hold taxpayers harmless for their tax costs. 

For HeFA 10 assess the? permissibility of your health care-related tax programs more information 
is needed. Based on information received :by HCFA, the State of Connecticut imposes a six 
percent (6% 

) tax on all hospital charges for patient care services. The acute care hospital tax 
does not appear to meet the definition of a broad based and unifornl health care related tax, 
because it does not apply to all providers Qf inpatient hospitals services at a uniform rate .. 
Specifically, non-acute care hospitals,Medicare and Medicaid revenues are excluded from the tax. 

c • 

Section 1903(w)(3)(E)(ii)(1) of the Act specifies that the "Secretary shaH approve an application 
for waiver oCthe broad based and uniformity requirements if the State establishes to the 
satisfaction ofthe Secretary that the net impact of thdax and associated expenditures under title 
XIX as proposed by the State is generally redistributive in nature. Section 42 CFR 433 .6S(e)(2) 
defines the numerical te$t the State mllst calculate to determine whether a tax is generally 

. redistributive. This test basically reqt.i"ires the State to calculate the slope oft\.'.'o linear regressions 
to assess the relationship between each provider's tax:contribution and Medicaid revenue both if 
the tax program were broad based and uniform (defin~d as B1) and the la'( program as proposed 
(defined as B2). If the State demonstf:ateS to the satisfaction of the Secretary that the value of 
B I fB2 is 1 or greater, HCFA will aut~matically approve the waiver request 

There is potential for this provider tax to be determiried to be.in compliance. However, such 
detel1Tlination cannot be made in the absence of additional information. 

A representative ofHCF A will be contacting you shortly to arrange a meeting for discussion of 
these health care related taxes. We eqcoutagc you to fully engage in Oiscussions \.vith HCF A to 
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facilitate an equitable and expeditious resolution. 

If you have any additional questions, please contact Ron Preston, Associate Reglonal 
Adrninistfi:llOr, Division of Jvledicaid and SLate Operations at (617) 565-1230. 

Sincerely, 

Sidney Kaplan 
Regional Administrator 
Boston Regional Office 
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Mr. Chuck C. Duarte: Administrator 
M.ed QUEST Division 
Department of Human Services 
P.O. Box 339 
Honolulu, Hawaii 96809-0339 

Dear .tvU. Duarte: 

This letter informs you about the current statu:s of the Health Care Financing Administration's 
(liCFA's) review of your health care-related tp;: programs. As you know Public Law 102-234, 
"The Medicaid Voluntary Contribution and P~ovider-Specific Tax Amendments of 1991" 
amended provisions ofTitle XIX of the Soci~ Security Act and established new limitations on 
Federal financial participation (FFP) when Sta;tes receive funds donated by providers and revenues 
generated by certain health care related ta.xes'; The Jaw also established a definition of the types of 
health care related tax revenues Statd are pe~itted to receive without a reduction in FFP. Such 
taxes are broad based taxes which apply to all! health care providers in a given class in a uniform 
man.ner and which do not hold taxpayers harnlless for their tax costs. 

. .: ~ 
.; I . 

Based on information received by HCFA, the!State of Hawaii generated revenue from at least two 
(2) health care related tax programs. <We hav~ reviewed these tax programs and have made 
preliminary determinations that they fall into t:he following categories. 

. .: I 

I 
, . 
IPotentially rmp'errnis~ible , 
i 
I 

One of the State ofHawaii's health care-relat~d taxes appears to be impermissible. The State 
imposed 2. si:.; pefcent (6%) tax on the fevenu;es of nursing facilities The nursing facility tax 
contained a medical sen·ice excise tax credit to private pay patients. HCFA believes the tax credit 
to private pay patients associated with this n~rsing facility revenue tax program may violate the 
hold harmless provision contained in section ~ 903(w)(4)(A) of the Social Security Act (the Act). 

. i . 
. .. I 

Section 1 903 (w)(4)(A)of the Act specifies th~t a hold harmless provision exists when the State or 
other unit of local government imposing the tax provides (directly or indirectly) for a payment 
(other then title XIX) to taxpayers and the ariIount of such payment is positively correlated to 
either the amount of such tax or to the differ~nce between the amount otthe tax and the amount 
of the payment under the State plan .•• 
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Request for Additional rnformation 

More information is needed to assess the permissibility of your four percent (4%) health care 
related tax on the income of non-profit hospitals for inpatient and outpatient· hospital services. 
Because a for.prbflt' hospital and certain hospital income werc excluded from the tax program. 
the hospital tax program does not appear to meet the broad based and uniformity requirements of 
section 1903(w)(3)(B) and (C) of the Act. However, the State can request waiver approval of 
these requirements as described below. 

Section 1903(w)(3)(E)(ii)(I) of the Act specifies that the Secretary shall approve an application 
fot waiver of the broad based and uniformity requirements if the State establishes to the 
satisfaction of the Secretary that the net impact of the tax and associated expenditures under title 
XIX as proposed by the State is generally redistributive in nature. Section 42 CFR 433.68(e)(2) 
defines the numericaltcst the State must calculate to determine whether a tax is generally 
redistributive. This test basically requires the State to calculate the slope of two linear regressions 
to assess the relationship between each provider's tax contribution and Medicaid revenue both if 
the tax program were. broad based and uniform (defined as B 1) and the tax program as proposed 
(defined as B2). If the State demonstrates to the satisfaction ofthe Secretary that the value of 
B lIB2 is 1 or greater; HCFA will automatically approye the waiver request. 

There is potential for these provider taxes to be determined to be in compliance. However, such 
determination cannot be made in the absence of additional information. 

A representative ofHCFA will be contacting you shoitlyto arrange a meeting for discussion of 
these preliminary findings. HCFA's goal is to establish whether the taxes in question are 
impenrussible and, if so, end their use. We encourage you to fully engage in discussion with· 
fIeFA to facilitate an equitable and expeditious resolution. 

Ifyou have any additional questions, please contact Richard Chambers. Associate Regional 
Adrninistraror, Division of Medicaid and State Operations at (415) 744-3600. 

Sincerely, 

Beth Al?bott 
Regional Administrator 
San Francisco Regional Office 


