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PRESIDENT CLINTON APPOINTS ADVISORY COMMISSION TO EXAMINE CONSUMER 

PROTECTION AND QUALITY IN THE HEALTH CARE INDUSTRY 


Today, President Clinton announced the appointments of the 32 members of the Advisory Commission 
on Consumer Protections and Quality in the Health Care Industry. The Commission will review 
changes occurring in the health care system and, where appropriate,~ make recommendations on how 
best to promote and assure patient protections and health care quality. 

· The Advisory Commission has representative members from health care insurers, consumers, health care 
professionals, institutional health care providers, health care purchasers, other health care workers, 
managed care experts, businesses, and labor experts from around the country. The 32 members have 
expertise on a range of health issues including, managed care, AIDS, women's health, nursing, privacy 

· rights; aging, mental health, minority health, family planning, children's health, and health plans. 

The Charge ofthe Commission 

At a time when unprecedented changes in the health care delivery system are taking place, consumers 
and their representatives are increasingly concerned about how these changes are affecting the quality of 

:tfiei:f.health care services. The President believes that <4YriBg thi:s-~we must take steps to 
assure that our changing health care system continues to provide the highest quality health care in the 
world and to strengthen C(")flsumer ~ectipns. 

(O~\V\$~S"~ .~ 

. The Advisory Commis~ion will examinetbt' concerns about the availability of treatment and services in 
our rapidly changing health care system. It will promote a better understanding of changes which are 
taking place and, when necessary, make recommendations to address the impact of those changes. The 
Commission members will also draft a ~~pBiP, o(~ghts to ensure that consumers have adequate 
protections.. pa.-f. b~ ","' I"ij\ds . 

The Advisory Commission will be co-chaired by the Secretaries of Health and Human Services and 

Labor. 


Continuing the President's Strong Record of Improving Quality and Patient Protections 

Since taking office, President Clinton has worked to improve quality and patient protections by: 

• 	 Directing the Medicaid and Medicare programs reminding them that "gag clauses" -- rules that 
. restrict what health care providers may tell their patients -- are strictly prohibited and calling on 
Congress to pass bipartisan legislation that prohibits gag rules in all plans, public and private. 

• 	 Enacting legislation ending the practice of"drive-by' deliveries" by requiring health plans to 

allow mothers and their newborns to stay in the hospital for 48 hours after delivery. 


· • . Signing the Kassebaum-Kennedy legislation into law, ending pre-existing condition exclusions 
and expanding access to health insurance. 

• 	 Supporting legislation to ensure that women can remain in the hospital for 48 hours after 

undergoing a mastectomy and 24 hours after undergoing a lumpectomy. 




ADVISORY COMMISSION ON CONSUMER PROTECTION AND QUALITY . 

IN THE HEALTH CARE INDUSTRY 

I. 	 ADVISORY COMMISSION 

The President signed an Executive Order creating an Advisory Commission on 
Consumer Protection and Quality in the Health Care Industry to review changes 
occurring in the health care system and, where appropriate, make recommendations on 
how best to promote and assure consumer protection and health care quality. 

II. 	 PURPOSE 

The Advisory Commission will respond to concerns about the rapid changes in the 
health care financing and delivery system. It will provide a forum for developing a 
better. understanding of the changes in the health system and for making 
recommendations on how to address the effects of those changes. 

III. 	 IMPACT 

• 	 The' Advisory Commission will provide recommendations that will allow public 
and private policy makers to define appropriate consumer protection and 
quality standards. 

IV. 	 SPECIFIC PROVISIONS, 

• 	 The Advisory Commission will be appointed by the President and co-chaired 
by the Secretaries of HHS and Labor will have a membership with 
representatives from: health care professions, institutional health care 
providers, other health care workers, health care insurers, health care 
purchasers, state government, consumers, and experts in health care quality, 
financing, and administration. The Vice President will review the final report 
prior to its being submitted to the President. 

• 	 The Advisory Commission' will study and, where appropriate, develop 
recommendations for the President on: (1) consumer protection; (2) quality; 
and (3) availability of treatment and services in a rapidly changing health care 
system. 

• 	' The Advisory Commission will submit a preliminary report by September 30, 
1997 and a final report 18 months from the date of its first meeting. 

V. 	 BACKGROUND 

The Clinton Administration has a long history of strong support of consumer 
protection in all health care plans, including the Medicare program. Two such 
examples are his support of initiatives to assure new mothers and babies have access 
to necessary hospital care and to protect communications between health professionals 
and their patients. 



QUALITY HEALTH CARE: A CLINTON ADMINISTRATION PRIORITY 


• 	 Today, the President is announcing that a renewed emphasis should' be placed on 
assuring quality and consumer protection in the nation's health care system. At a 
time when unprecedented changes in the health care delivery system are taking 
place, consumers and their representatives are increasingly concerned about how 
these changes are affecting the quality of health care they are receiving. 

• 	 To assure that our health care system continues to provide the highest quality 
health care in the world and to strengthen consumer protection, the President is 
issuing a challenge to the Congress to pass two consumer protection initiatives 
that have already received broad, bipartisan support before they adjourn for the 
Fall election. 

• 	 The President believes· that too many health plans "gag" their doctors from even 
telling patients all their treatment options. And too many health plans are telling 
mothers of newborn children that they won't pay for the cost of hospitalization 
beyond 8-24 hours after birth. 

• 	 The President strongly believes that these practices must stop. He is calling on 
the Congress to pass two bills that would direct health plans to give mothers the 
opportunity to stay in. the hospital for 48 hours and would prohibit plans from 
restricting communication between health professionals a.nd patients. 

• 	 In addition, the President is announcing the establishment of an' advisory . 
commission, co-chaired by HHS Secretary Donna Shalala and Labor Secretary 
Robert Reich, to study and, where appropriate, to develop recommendations for 
the President on (1) consumer protection; (2) quality; and (3) the availability of 
treatment and services in a rapidly changing health care system. 
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SUMMARY,OFCONSUMERS.UNION TESTIMONY 


The Health Insurance. Portability And Accountability Act (Hip AA) will help hundreds of, 
thousands, perhaps a: fewmill.ion' cOI1stlmers, g~t '(and keep) ,health in.surance that would not 
have been available without the bill and help the'n1 avoid onerous pre.:existing condition 
exclusions, Congress' should monitor the ,implementation of HIP AA carefully, Some of the .. 
bill's provisions, andth~ flexibility it provides states~'could result in prbblemsfor consumers, 
There' are early warning signs that'Congre~s should pay special attention to the following: 

, " . ' 

. Portability, .There are indications that the in'terttof HIPAA may, be undermined in some 
states where the powerful .insurance industry puts pressure on state legislatures to roll back 
earlier state 'reforms that went further th~n 'the provisio'ns ofHIPAA. In other states, the 
insurance 'industry is pushing for "~inimal compliance. II Congress 'should monitor carefully 
whether consumers do get the full protections that were intended in HIPAA. Congress 
should establish a counseling program to provide insurance counseling for people under 65, 
modeled on the, successful In's~ra:nce Counseli~g and Assistance (ICA)p~og~amforsenior~, 

.', ' 

Long-term Care Insurance. The HIPAA pf9visio~,for tax deductibility for"long-term care 
insurance has made a complicated market even more confusing 'for consumers. Consumers 
may have a choice between purchasing a "tax:..qualified" policy that provides little long-term 
care coverage or a policy that is not "tax-quaiified" but th~t provides comprehensive 
protection, The Department of Treasury should study the inconsistencies between HIPAA 
and state 'law, and should' provide materials that will' prot~dt consumers, . ' . . 

Medical Savings Accounts. Congress, should ma~e sure that the study of the impact of 

MSAs carefully measure potential selection of healthy risks into MSAs, and should require 

that the study be submitted on time, In oversight of the Department of Treasury , 

implementation, Congress'should monitor how the Department tra<;ks the '''previously, . 


. uninsured" and assure that iteilforces the cap on the size of the demonsttation strictly. 
" • • to ' , • 

'. Niche Insurance Products Sold to Seniors, HIPAA' opened the door to expanded sales of 
unnecessary, limited insurance policies to seniors .. 'We urge Congress to monitor this matket, 
carefully and consider eliminating HIP AA's provisions that change the~equired disclosure 
statements and redefine "duplication" of insurance coverage. 

Criminalization ofAsset' Divestiture.. Congress ,should monitor the implementation of the 
provision that could puiseniors who inadvertently violate the law into jaiL This provision is 
leading to considerable alarm among seniors. ' . 



Thank you for inviting Consumers Union1 to testify today on the 

implementation of the "Health Insurance Portability and Accountability Act" (HIPAA). 

I would like to begin by commending the Members of this Committee for all of your 

work on health care reform -- both the work that led to HIPAA and your earlier efforts 

to enact national health care reform. We are grateful to Chairman Jeffords for his 

leadership on the issue of lifetime caps, and we want to take this opportunity to thank 

Senator Kennedy for his leadership in working to get a bill passed last year, resisting a 

ful,l-scale medical savings account progra~, and successfully including. important 

protections for MSA 'consumers in the final bill. 

Thanks to HIPAA, .hundreds of thousands, maybe a few mill~on consumers will 

avoid onerous pre-existing condition exclusions and will be able to get -- and keep -

health insurance that would hot have been available without.the bill. In a world where 

comprehensive health care reform has been a long-standing unfulfilled dream, the're 

was celebration when' the bill was enacted. But I believe that there is consensus -

even among its strongest supporters -- that HIPAA was a modest bill. It shouid be 

lConsumers Union is a nonprofit membership organization chartered in 1936 under the laws of 
the State of New York 'to provide consumers with information, education and counsel about goods, 
serviqes, health, and personal finance; and to initiate and cooperate with individual and gr~up efforts 
to maintain and ,~nhance the quality of life for consumers. Consumers Union's income is solely 
derived from the sale of Consumer Reports, its other publications and from noncommercial 
contributions, grants and fees. In addition to reports on Consumers Union's own product testing, 
Consumer Reports with approximately 5 million paid circulation, regularly carries articles on health, 
productsafety, marketplace economics and legislative, judicial and regulatory actions which affect 
consumer welfare. Consumers Union~s publications carry no advertising and receive no commercial 
support. 
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viewed as a first step -- not the last step -- toward health. care reform. 

We commend this Committee for holding this important hearing to explore 

implementation issues. My testimony. will address sever.al areas where there are early 

warning signs of problems that need the attention of Congress. Before addressing 

these specific' concerns, I would urge this Committee to. set an agenda for its work 

during the 105th Congress that establishes HIP AA as a first step in a series of 

meas~res t~at will move this nation toward universal, high quality health care 

coverage. We urge·you to set as a high, priQrity legislation that will extend coverage 

. to all children in this country, legislation that will establish substantial, badly needed 

consumer protections for all enrollee~ of managed care plans,. and the establishment of 

a blueprint for additional measures that will ultimately lead to comprehensive health 
• " ,1 • 

care reform, And we urge you to do all that you can to preserve the structural 

integrity of the Medicare and Medicaid programs -- two programs that have provided 

years of health care protection for millions of elderly and poor consumers. 

This is the appropriate time for the Senate Labor and Human Resources 

Committee to begin its oversight function. As I will describe below, there is already 

concern that while HIP AA holds the potential to help many consumers; it also has the 

potential to .cr~ate new problems for others. T~e best way ·to minimize the problems is 
. . 

to get all appropriate federal agencies -- and the Congress -~ working to make sure that 

ambiguities of the law are clarified and to take steps to prevent unscrupulous players 

in the market from exploiting consumers in order to line their own pockets. 

http:sever.al
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In my statement, I will address tne following issues: portability provision;;;, 

long-term care insurance; medical savings 'accounts; niche insurance products sold to 

.seniors~ and criminalization of asset divestiture . 

.FIVE KEY IM'PLEMENTATION ISSUES 

Portability of insurance coverage. Perhaps the most important improvement 

that HIPAA makes in the health Insurance market is the "portability" protection it 

provides consumers who are able to remain continuously insured. Consumers who 

switch jobs, from one employer who offers health coverage, to another that also offers 

health coverage, will not. face new pre-existing condition periods, during which they 

would have been ineligible for certain health benefits. Individuals who work for an 

employer offering health coverage will be assured that they will not be denied' 

coverage or charged higher premiums because of their health status. Individuals who 

leave the work force will be able to keep some sort of health insurance (provided' they 

can pay the premium). 

We understand that the purpose of this hearing is not to re~write the legislation, 

but nevertheless it is important that I point oilt that there are millions of consumers' 

, . 

who will not benefit from the protections against pre-existing conqitions: any 

consumer who can not afford to continue to pay for their coverage when "between 

. . 
jobs" is .likely to face pre-existing conditio~waiting periods when and if they become 

. , 

eligible for a new employerfs health plan. Also, there is no assurance that premiums 

will be affordable for consumers under the bill. In addition, the bill has exceptions. 



For example, there is an exception in Sectio'n 2721 for state and local governments, 

that will keep certain people·such as non-federal public employees from benefitting 

from the portability protections. (Public employees in states with state legislation 

may 'be protected, but public employees in the other states -- roughly half -- could find. 

that they are 
.' 

without portability protections if their state or local government employer 
. ' 

chooses n~t to provide ~he protections.) This exception will be a surprise to those 

individuals who find they are caught in a loophole that deni~s them protecti<?n. 

Working with the bill as written, we have several concerns. 

First, we believe that consumers' expectations about the protections that are 

offered by the bill may be out of line with the reality of the bill's impact. There has 

been considerable e'xaggeration abo,ut the scope of the protections -- and consumers, 

understandably, are expectingthe bill to solve more· problems than it will. An 

important role, then, for thegover~mentis to educate con'sumers about their rights 

under the bill as well as the time frame'for the bill's implementation. Consumers are 

going'to need assistance -- from the federal government and from their state . . ) . .' , 

government -- in navigating this new health insurance marketplace. 
" . 

Seco~d, we have serious con~,erns ~bout how the insurance industry will turn 

the bill's pr?visions for stat~ flexibility (in choo~ing what mechanism to use to make 

individual insurance available t~ people with prior group coverage) to its advantage, 

with serious implications for consumers. We are hearing reports that insurance . 

companies are working 'to actually undermine and overturn state regulations and laws 
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that offer consumers greater protections than those of HIPAA. For example, we have 

heard that insurance carriers are working behind the scenes to undue the rating reforms 

. 
that Colorado had enacted into law prior to enactment of HIPAA. In some states, the 

insurance industry is working hard to achieve "minimall! compliance~ if they succeed, 

many consumers will not benefit from "portabilityl! because the policies offered by 

insurers will be unaffordable since only high risks will be covered by them, Over the 

, ' 

past 60 years, Consumers Union has been alarmed at the clout that insurance 

companies have before the United States Congress. Equally disturbing -- but perhaps 

not as visible to those of us inside the beltway -- is the influence that the insurance 

,industry has in state legislatures. With the voice of the consumer quiet in, comparison 

simply because we can't match the resources 'of the' insurance giants, .the risk is that 

the consumer will once again be the victim of special' interest politics,' a potential 

unintended consequence of HIPAA, 

Therefore, the Congress should monitor state response 'to HIPAA: If, as we 

fear, momentum grows for states to overturn hard fought consumer protections of the 

health insurance market (e:g., market reforms that define groups as heingsize, 1 to 50 

and ratirig 'reforms that lower premiums for higher risks), then we would urge 

Congress to establish federal standards that clearly preempt state laws in order to 
. , 

protect consumers. We do not believe thatCongress intended that HIPAA be an 

, . 

excuse for industry to strong-arm states into rolling back established state policies that 

go f~rther than the I!minimums" in HIPAA -- for example, protections that help make 
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health insurance affordable to self-employed groups of one or to people who are high risks. 

Long-term care.insurance. The HIPAA provision that extends a limited 

amount of tax ~eductibility to premiums paid for long-term care insurance2 also raises 

serious implementation concerns. On January 16, 1997, Consumers Union filed 

com~ents on the long-term care issues with the Department of Treasury.3 Consumer 

Reports has published reports on private long-term care insurance policies that clearly 

show that shopping for a 10ng-terIl'! care P?licy is very confusing and filled with traps 

for the consumer. In June 1991, the Consumer Reports article II Gotcha: An Empty 

Promise to the Elderly?" identified numerous consumer problemsin this market 

including: the absen~e of built-in inflation protection; the abse.nce of nonforfeiture 

benefits (and high lapse rates)~ variation in definitions of benefits; agent incentives to 

sell policies without considering the long-range. interests of policyholders; and the 
. ' .' , ' 

potential for premium increases. 

urifo'rtunately, HIPAA makes ·the long-term care insurance market even more 

complicated and adds a new trap for consumers: HIP AA establishes a n~w, relatively 

restrictive definition for long-term care policy benefits for policies that are to be t1tax 

qualified. II . What this means for informed consumers is that they mu~t choose .between 

2Consumers Union opposed the tax preference for long·term care insurance premiums because 
we believe that limited funds that are available to pay for long-term care should be targeted to help 
low and moderate income consumers, rather than create a new (and potentially very costly) tax 
preference that mostly helps the rich. . . 

3Letter from Gail Shearer, Consumers Union, to Donald G. Lubick, Acting Assistant Secretary 
for Tax Policy, January 16, 1997. ' 
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(1) buying a comprehensive long-term care insurance 'policy that offers benefits for 

home care, and nursing home care, "triggered" by a range of possible disabilitY levels, 

, , ' 

and (2) buying a long-term care policy that provides benefits only under the most 

extreme cases of disability: 

In this market, it is very hard to be an informed consumer. While the 

Department of Treasury is expected to release guidance for consumers in April, 

consumers are being barraged with sales pitches from ins1:lrance companies already. In 

addition, insurance companies are using the tax preference issue 'as a marketi'ng tool '-

but at this point; the insurance 'companies are not in a position to even judge whether 

the policy will truly be tax deductible for the consumer. ' There was mention in the . . 

Wall Street Journal that, due to the tax incentive, some companies are reporting that 

sales of long-term care policies had already increased by 50 percent. An internet 

posting4 lists the "fact" that "[l]ong-term care insurance is tax deductible," without 

mentioning that individuals'ptemiums are deductible only 'to the 'extent that they (and 

otherhealth costs) exceed 7.5 percent of income, and that only "qualified" policies are 

tax deductible. 

The incon'sistency between the long.,.term care insurance provisions 'of HIPAA 

and state laws and regulations means that there is' confusion all arourid. Clearing up 

this confusion and,then providing useful information to consumers should be a high 

4htip :/ljvm ,com/future-carel 
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priority for state and federal regulators alike. . . 

Ir our comments, we urged the Department of Treasury to make use of the 

existing network of senior health insurance counselors -- pa~icipants in the Insurance 

Counseling and Assistance Programs (ICA) -- to help communicate with consumers 

who are trying to sort out the complexities of the long-term care insurance market. 

Each state now has an insurance counseling and assistance program, which trains 

volunteers to assist seniors with their health insurance needs ,..- choosing. a Medicare 

supplement i~nsurance policy, chQosing a long-term care insurance policy, or filing. 

Medicare claims. These programs have a ready-made network of hundreds of people 

who are anxious to receive accurate information about the new tax preferences for 

long-term care insurance.We urge all the federal departments charged, with 

implementing HIPAA to use these programs to communicate. with seniors. 

Medical savings acc.ounts. Perhaps the most, controversial issue that surfaced 

during the enactment of HIPAA was medical savings aC,counts. During consideration 
. . 

of the bill, Consumers Union e~pressed strong concern about the potential for medical 

. savings accounts to fragment the health insurance market, and drive up premiums for 

those people who prefer -to remain in the traditional (relatively low deductible) health 

insurance market. In the end, HIP AA included a demonstration MSA program of 

limited size, and, thanks in large part to the w<;>rk of Senator Kennedy, many crucial 

consumer protections that help make the high deductible insurance policies' that are 

paired with MSAs more comprehensive in' coverage than they would have been in the 
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absence of th.e protections. 

One of our implementation concerns involving MSAs relates to the measuring 

of the extent to which relatively healthy people are drawn to MSAs. During the 

Congress' consideration of HIPAA, we pointed out that many objective studies predict 

that widespread adoption of MSAs in the health care marketplace will eventually lead 

to substantial increases in premiums in the traditional,. low-deductible market. HIPAA 
, , , 

requires the Comptroller General to contract with an outside group to study the effects 

of medical savings accounts in the small group market -- in parti'cular, the effects on 

selection, health costs, use of preventive care~ consumer choice~ and scope' of coverage 

of high deductible plans. I can not emphasi'z~ enough the impo'rtance of careful study 

design if this critical task is to be done properly,5 It is crucial that the study carefully 

consider the health status of families enrolled in MSAs with the health status of 

. '. 

families not in MSAs. Strong' Congressional oversight -- as well as the insistence' that 

the study meet the legislatively established schedule -- will be crucial. 

A second area of concern is the strict adherence to the cap on the size. of the 

demonstration program. There has been significant publicity about the introduction. of 

MSAs -- with a federal tax deduction -- irito the health care market. Once ~gain, 

consumers' expectations with regard to MSAs are high. The Department of Treasury 

issued a notice (Notice 96 ...53) orl' November 29, 1996, that explained various elements 
, ' 

5See also Katherine Swartz, PH,D., "Medical Savings Accounts ,and Research," Inquiry, Fall 
1996. 

\ 
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of the MSA pilot project. The notice raised several important implementation issues. 

First, the notice indicated that MSA enrollees will be in charge of deciding how the . . 

MSA account funds are to be used, apparently with. little (if any) oversight. In other. 

words, based on this notic~, individual~ with MSA accounts will have a free hand to 

determine whether a particular experiditure should be considered eligible for coverage 

under the MSA. The notice does not indicate what records individuals should 

maintain. It does not indicate that MSA distributions will be subject to IRS audit. We . . . 

urge the Department of Treasury to offer guidan~e to consumers on how to' determine 

whether an expenditure shou~d qualify for MSA .coverage. In addition, we believe that 

it would be prudent to establish the sam~ kind. of verification system that exists for 
, " .' 

other health care expenditures that qualify ~s tax deductible. Without a system in 

place, it is p.ossible that MSA funds will be used for purposes that should not truly be 

considered as health care expenses, leaving. MsA enrollees with the prospect of having 

depleted accounts just when health c<:J,re expenses occur. 

Ano~her area where we believe Departm~nt of Treasury guidelines will be 

important is in the area of investment options for MSA accounts. One of the reasons 

that Consumers Union has opposed medical savings accounts is the fear that money 

will be diverted from the pool of funds available, to cover health care expenses and 

into savings accounts for the healthy. If consumers can invest their MSA account 
. I . 

funds in the stock market, then we believe that this will intensify the perception (and 

the reality) that MSA programs are about investment -- not paying health care costs. 
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The Wall Street Journal recently reported that, as we feared, some insurers and banks 

are already marketing MSA accou~ts as a means of long-term investing.6 

Another area of concern with MSA implementation involves the enforcement of 

the 750,000 cap in the number of MSAs allowed under the demonstrati~n. In its 
. " 

November 29; 1996 notice, the Department of Treasury did not provide 'assurance that 

it will carefully monitor and verify the number of MSA enrollees who are IIpreviously 

, , 

uninsured. II The bill makes it clear that to be considered IIpreviously uninsured,1I 

consumers could not have had comprehensive insurance coverage for ci six-month 

period before the start of high-deductible coverage. If people who actually had 

insurance are counted as IIpreviously uninsured,1I then the cap is likeiy to be exceeded. 

In addition, the notice raises the possibility that there will be considerable time lags 

between the time that the max{mum is exceeded, the time the notice to the public that 

the cap limits have been r~ached issued, and the time that sales of new MSAs actually 

end. To the extent that limits are~~ceeded, more' accounts than Co~gress· int~nded 

will be opened: 

Niche insurance products sold to seniors. Another area that bears c'areful 

oversight by Congress is the private :health, insuranc~ market for seniors. I~ 1990, as 

part of OBRA-90, Congress successfully overhauled the senior health insurance 

market. The result was a simplified market(with ten standard benefits packages) and 

6Nancy Ann Jeffrey, "New Medical Plans for Small Businesses Carry Investment Options, but 
Also Risks, Wall Street Journal, January 3, 1997. ' , 
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substantial reduction in the sale of wasteful, duplicative policies to seniors .. 
J " , 

Unfortunately, HIPAA turned back the clock on these reforms by making it easier for 

insurance companies to sell policies to seniors that they simply don't need if they have 

Medicare coverage and one medigap policy. HIPAA changes the definition of wha.t 

constitutes "duplication" in this market, and now allows insurance companies ~o sell , . 

multiple, overlapping policies to seniors as long as all policies pay benefits. rhe bill 

also guts the disclosure requirements that were developed by the National Association 

of Insurance Commission.ers (and approved by the Secretary of Health and Human 

Services) to warn consumers against possible wasteful duplication. The disclosures will 

soon read: "Some health care services paid for by Medicare may also trigger the 

payment of benefits under this policy." Instead of a warning against duplication, 

consumers will get a marketing pitch saying that they could get extra benefits. 

As a result of t~is provision, companies that market policies duplicating 

Medicare and Medicare supplement insurance will again be able to sell numerous 
". , . 

policies of little value to consumers. For 'example, hospital indemnity insurance, 

cancer insurance, and intensive care insurance are policies d~~igned ~o prey on seniors' 

fears. Compariies are marketing these policies on the internet, and. the insurance press 

is writing about these growing markets. Expansion of sales of such "niche" products 

to the elderly are inevitable, as a result of this provision of HIP AA, and are not in the 

consumers' interest. We urge you to monitor carefully the impact of these changes on 

the health insurance 'market for seniors, and take further steps as appropriate. 
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Ctiminalization of asset divestiture. Section 217 of HIPAA included a 

provision that established criminal penalties (includingjail) for people who tlknowingly 

and willfully' disposes of assets" in ,order ,to gain eligibility for Medicaid. This 

provision cam'e as a last minutestirprise to many health policy analysts who, 

partici'pated in the: legislati\re process leading to HIPAA, 'The intent of Congress was 
, ~ . 

, clear: to provide a strong incentive against the hiding offam'ily assets that should be 
. . . . . . 

used to cover long-term care costs. 'While' we shar~ 'the oDjective of Congress to . 

preserve Medicaid funds for the ,truly needy, we a~e deeply troubl~d by the prospect of 

HIP AA leading to the transfer' of elderly nursing home residents from their nursing 

home to prison, ' 

. ' 

Whether or not Cqngress chooses to retain the criminalization provision, it is 
. . '. ' 

important that you understand how some p~ople are respondin!5 to it. In Arizona:, 

lawyers are playing on the fears of the ,elderly to drum up business., An ad ran in the 

. Phoenix Daily News-Sun that said:, 

, . 

"You' Only Have Until Decemher.31st, 1996 ' ' 
. ' .. . 

'ToAvoid making, the, Mistake That Could Toss You in Jail,,, Congress'. 

Sneaky New Law Is the Most Vicious Attack on Retirees Yeti" 
.. ., \ , , ' '. , '. 

The toll free number published i.r~ the full, text of the ad led to a: message, recorded.' in 

a woman's voice, that off¢re~a war~ing about the "Grandma goes to jail law." This 

ad stirred up alarm in, the senior community. It made seniors fear that (as the ad 
". . , . '. ' 

indicated)' simply makil)g ,gifts to children or gran9-children, or adding an adult 9hild's 
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. . ' 	 . 

name to a: checking account (to, ensure access ifsomethinghappened to you) could be 

a felonyleading to, imprisonment. , Unfortunate'ly, HIPAA raises the possibility that 

seniors will be scared inordimityly, and may deter them from some pruden't financial , 
, 	 . 

transactions. We be}i.eve that ·Congr~ss should clarify that felony. charges; steep 'fines, 

and imprisonment will not apply tq the average citizen. who is merely,tryin'g to assure 

their bill~ will be paid in the eventth~t they, beco~e in~apacitated . 

. . RECOM:MENDATIONS . 


In response to our concerns, we recommend that the Congress: 


1. 	 Monitor the ',implementation , of HIPAA by the states. If states react to 

HIPAA by rolling back st.ronger state laws, or if tlminimal compliance!! 

,fail~ to provide affordable insurance coverage, then Congress should 

consider stronger legislation that reduces state flexibility. 
. , 	 , 

2. Monitor the im'plementation of HIPAA by federal agencies. Federal 

.' ' , 	 .' 

agencies should' provide information that consumers can use about their 

. ~ew portability rights', ' iong;;termcare insurance, and medical savings 

accounts, They should' De required to meet the timetabies established in 

HIPAAfor'submission of. key r~pOrtS such as the .impact of MSAs on the 
, . !. . • 

, health' insurance market They sh'ould work closely with the Insurance 
, 	 ' 

Counseling and Assistance Program (lCA) to educate senio~s about health. 

'insurance, especially long-term care insurance: 

3." Monitor developments in'the health insurance marketplace. If marketing 
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abuses abound, if new niche product markets (especially ,for seniors) 

grow, then Congress should take corrective action quickly. 

4. 	 Establish a counseling program -:. modeled on the successful Insurance 

Counseling and Assistance Program (lCA) for seniors -- to help 

consumers navigate the health insurance markets and help them benefit 

from the protections in HIPAA. 

Holding this hearing is the first step toward successful implementation of 

HIPAA. Thank you for providing us .the opportunity to testify. We look forward to 

working with this Committee in continuing to work toward a health care marketplace 

that serves the needs of consumers. 
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For immediate release May 28,1997 

PRESIDENT NAMES CHRISTOPHER J. QUERAM TO THE ADVISORY 
COMMISSION ON CONSUMER PROTECTION AND QUALITY IN THE 

HEALTH CARE INDUSTRY 

The President today announced the appointment of Christopher J. Queram to the 
Advisory Commission on Consumer Protection and Quality in the Health Care Industry. 

Christopher J. Queram ofMadison, Wisconsin, has been the Chief Executive Officer of 
Employer Health Care Alliance Cooperative (The Alliance) since 1993. In his capacity as CEO, 
Mr. Queram is responsible for establishing the strategic direction and operating perfonnance of a 
health care purchasing co-operative owned by over 100 member companies and serving over 
75,000 employees and dependents in Wisconsin. Major functions of The Alliance include 
provider contracting, data management and reporting, consumer education, employer/provider 
quality initiatives, and public policy/legislative advocacy. Mr. Queram was previously the Vice 
President ofPrograms from 1988-1993 and the Vice President of Support Services from 1986
1988 at Meriter Hospital in Madison, Wisconsin. He served as the Vice President of 
Administration of the Methodist Hospital from 1983-1986. From 1980-1983, he was the 
Assistant Vice President of Administration at Froedtert Memorial Lutheran Hospital in 
Milwaukee, Wisconsin. Mr. Queram received an M.A. in Health Sciences and a B.A. from the 
University ofWisconsin at Madison. 

The Advisory Commission on Consumer Protection and Quality in the Health Care 
Industry was created by Executive Order. The purpose of the Commission is to advise the 
President on how unprecedented changes in the health care delivery system are affecting quality, 
consumer protection, and the availability ofneeded services. Through a series ofpublic 
,meetings, it will collect and evaluate infonnation and develop recommendations on improving 
quality in the health care system. The Commission is co-chaired by the Secretary of Health and 
Human Services and the Secretary ofLabor. 

The Commission has broad-based representation from consumers, businesses, labor, 
health care providers, insures, and quality and financing experts. The Commission members 
have expertise on a range ofhealth issues including the unique challenges facing rural and urban 
communities, children, women, older Americans, minorities, people with disabilities, mental 
illness, and AIDS, as well as issues regarding privacy rights and ethics. 
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Severe Mental Illnesses and Managed Care: 

Implications and Impact 


Testimony ofLaurieM. Flynn, Executive Director, National Alliance for·the Mentally III 

before the 

Advisory Commission on Consumer Protection and Quality in the Health Care Industry 

June 24, 1997 

. An estimated 5 million American adults, or 2.8 percent of the population, suffer from 
severe mental illnesses, including schizophrenia, bipolar disorder, severe recurrent 
depression, obsessive-compulsive disorder, and panic disorder. 3.2 percent of American 
children and adolescents also are plagued by severe mental illnesses mental illnesses. 

In the last 15 years, research has wrought tremendous advances in treatment and services 
for these illnesses. New medications, which are more effective and produce fewer side
effects are now available. And support service interventions, such as the :program for 
Assertive Community Treatment (PIACT), have been clearly demonstrated to enable most 
people with severe mental illnesses to reside in the community. Indeed; employment 
services-particularly supported employment-.have been shown to be effecti,ve. 

The course and manifestation of severe mental illnesses do vary. Thanks to the treatment 
advances, for a growing proportion of individuals, appropriate therapeutic interventions 
permit the pursuit of a productive and independent life, with limited disability and only 
occasional periods of crises requiring more intensive care. And even individuals with the 
most severe disabilities look to better. levels of recovery than possible a generation ago. 

Still, severe mental illnesses produce a lifetime of illness and disability for most 
individuals. Typically striking in adolescence or early adulthood, these brain disorders 
severely impact on the productivity and independence of many individuals, by virtue of 
their impact on cognitive~ emotional, and social functioning as well as the fact that they 
interrupt education and early employment experiences. 

. . 

These illnesses are equal opportunity diseases, striking both men and women, people of all 
ethnicity and race, and individuals of all socioeconomic groups.' The disabling impact of 
the illnesses also poses a large price tag for our nation. Recent careful estimates 
conservatively put the total cost ofmental illnesses at $136.1 billion (in 1991), reflecting 
healthcare costs (e.g., hospitalization, health care provider visits, and medications) and the 
costs of morbidity, mortality, and care-giver burden. In fact, people with severe mental 
illnesses make up between one-quarter and one-third of the enrollees receiving disability
related income from the Social Security Administration (in the form of SSI and SSDI). 



The momentous changes occurring in both the private and public health care system· are of 
obvious concern to people with such chronic and disabling illnesses. Historically, people 
with severe mental illnesses were relegated to a public mental health system that was 
essentially a system of large state institutions. This reflected both the lack of treatment 
6ptiOIls and a private health care system that did not cover mental illness treatment. While 
the deinstitutionalization movement in the 1960s and 70s resulted in the discharge of most 
individuals from state hospitals, private sector coverage of those with the most disabling 
illnesses did not follow, even with treatment advances. So, today, most individuals with 
the most severe illnesses still rely on public .sector monies to access treatment and services, 
albeit outside of long-term institutionalization. 

Changes in the health care system with the most impact on people with severely disabling 
mental illnesses include: 

• 	 a move toward parity coverage in private insurance. The National Alliance for the 
Mentally III has led the effort for nearly ten years to effect an end to private insurance 
discrimination, winning parity laws in several states and at the Federal level. Given the 
improved treatments available for these brain disorders, better private insurance 
coverage is absolutely essential. 

• 	 the advancement ofmanaged care. Managed care has tremendously reshaped the 
healthcare system in America and has considerable implications for people with severe 
mental illnesses. Not only does managed care dominate the private sector insurance 
(permitting parity coverage to move forward), but it is now marching through the 
public sector. It is important to note that specialty managed care organizations-so
called mental health carve-outs-dominate the delivery ofmental health care for 
people with severe mental illnesses, especially in the public mental health system. 
While the managed care concepts of integrated care and prevention of disability and 
recurrence are, in theory, to the benefit of individuals with severely disabling and 
chronic mental illnesses, the emphasis on cost-cutting in managed care is especially 
dangerous to this population, which is an expensive one. Because of the potential 
benefits ofmanaged care-recovery-oriented care-and the specter ofdenied care due 
to cost-control and profit motivation, NAMI has developed a set ofmanaged care 
principles (see attached "blue card"). 

• 	 changes in the public system. Various changes are occurring in the public mental 
health system with large or potentially large implications for people with severe mental 
illnesses..As noted, managed care is substantially altering the public mental health 
.system. The role of states and counties-pUblic organizations-is changing from one 
of direct provider and/or administrator of services to one of payer for services. This 
means that states and counties must become more expert in contracting for the 
administration and provision of services to individuals with severe illnesses and must 
become more active in monitoring these servicedelivery systems. 
Managed care is not the only change occurring in the public mental health system-the 
public administration of the system is also in the midst of change, with mental health 
directors and departments being subsumed into larger human services and Medicaid 
departments within the states. This may mean that influence on decision-making 
affecting people with severe mental illness is diluted and that the ultimate decisions 
concerning this population will be made by individuals who are not very 



knowledgeable about mental illness. A [mal potential change of note includes ongoing 
discussion of and movement toward less Federal control over the use of Medicaid . 
dollars by the states. 

The evolution of parity private i,nsurance along with the emphasis on cost control in 
managed care and the reduced role of the Federal and State governments make it 
imperative that real quality control measures and consumer protections be realized for both 
private and public sector health care delivery to people with severe mental illnesses. As 
noted above, while managed care systems offer some theoretical advantages, most notably 
an eye toward recovery and prevention of relapse, at this point in time the dangers of 
managed care weigh more heavily at this point in time. As with other popUlations facing 
long-term illness with disability, the jury is still out on whether or not managed care can 
(or will appropriately) serve such individuals with complex, comprehensive, and long
lasting needs. Listed below are some concerns expressed by members ofour organization 
and seen in our own research. Quality assurance and consumer protections should address 
these issues. 

• 	 "Micromanagement o/care" In our analysis ofmanaged care systems in several state 
public mental health systems and our survey ofmanaged care organizations, it has 
become clear to us that case management is too often simply a gate-keeping 
mechanism that introduces a hassle factor into each episode of treatment seeking. For 
individuals with chronic illnesses with mUltiple needs, this amounts to more than a 
hassle factor, but rather is a real road-block to providing effective, comprehensive care. 
And while many ofour members report that perseverance usually pays off in these 
systems, vulnerable patients without a family member to advocate on their behalfmay 
be essentially locked out by overzealous gate-keeping. People with severe and chronic 
illnesses require a different mechanism ofcare coordination and access than a simple 
gate-keeping model for each treatment need. Rather, case management truly focused 
on gaining access to the full range of care necessary for the individual is needed, as are 

. patient advocates in managed care organizations. 

• 	 Barriers to medication. Many managed care organizations, be they public or private 
sector, throw up access barriers to th~ new medications so important for people with 
severe mental illnesses. By requiring bureaucratic prior authorization processes and 
having restrictive formularies, access to the new and powerful medications· for severe 
mental illnesses is being barred. There is only one reason for such restrictions--cost
control. Patients must have unrestricted access to the medications that are most 
effective to them. Patients and their care-providers should make the decisions about 
which prescription medication will be best suited to them. 

• 	 Adequate hospital care. Because hospital care is so expensive, managed care severely 
restricts admissions and/or length of stays in such settings. While it is possible and 
important to optimize outpatient and community based care, people with severe 
illnesses sometimes require hospital care that is sufficiently long to permit 
stabilization. Furthermore, adequate community treatment and support may not be a 
reality in many communities, making access to hospital care all the more important. 
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Decisions about hospital admissions and length of stay must be based on clinical 
factors and be made by the care-provider, patient, and care-providing family member. 

• 	 The needfor authentic intensive case management. Our review ofmanaged care 
organizations demonstnite that few intensive case management services, based on the 
P/ACT model program, are currently offered. This is. the type of service that is 
essential to people with the most severe mental illnesses if they are to be cared for 
outside of the hospital setting. A quality program for people with severe mental 
illnesses must offer P/ACT programs.· . 

• 	 Retention ofresources for people with severe mental illnesses. As noted, managed 
care is first and foreinost a cost-controlling intervention, at least as now practiced. 
States are rushing to implement managed care in the public mental health system to 
save money. And save money they are. In several states examined by NAMI, 
includirig Colorado, Iowa, and Massachusetts, approximately 30 percent of the dollars 
once spent on services for people with severe mental illnesses have been lost. States 
have reduced outlays and managed care organizations have absorbed some of the funds 
for profit, administrative overhead, and for so-called reinvestment. This loss of 
treatment dollars is occurring in both for-profit and not-for-profit organizations. We 
know from long experience that dollars lost for care are not easily replenished. Thus, 
true reinvestment of resources into the system of care for people with severe mental 
illnesses is essential as is the public reporting of profits, administrative overhead, and 
reinvestment activities in managed care settings. Furthermore, managed care . 
organizations should report on a periodic basis how many enrollees have severe mental 
illnesses, how many received services during the time period, and how many dollars 
were spent on these services. Only by putting forward such information will 
consumers (not to mention payers) know that people with severe mental illnesses are 
not being discriminated against or given too little attention. 

• 	 A definition ofmedical necessity appropriate for chronic. disa(Jling illnesses. The 
definition of medical necessity in managed care contracts is all important in identifying 
what services are covered and for whom. It is critical for a chronically disabled 
population that this definition extend to the full-range of treatments and services .that 
are necessary for the best recovery possible. Afterall, access to support services and 
housing are known to effect hospitalization, for example,-·in other words they are 
medically effective and necessary. While such a definition need not be applied to all 
consumers of health care, for the disabled, the definition ofmedical necessity must 
reflect the broad extent of their needs that exist because of illness. 

• 	 Integration with support services. Oftentimes, MCOs do not receive funding for such 
crucial support services as housing, in terms of rental assistance and/or supportive 
housing services, and employment supports. While it may not be fair to hold an MCO 
accountable for the delivery of these services if it is not in the contract, it is crucial that 
the MCO be held responsible for the effective linkage to such services, as they are 
critical to people with severe mental illnesses. 



• 	 Protection ofthe most disabled population. Recent evidence suggests that MCOs are 
reluctant to serve the most recalcitrant patients-those who do not comply with 
treatment and/or are unruly and difficult. These are however common manifestations 
of extremely severe mental illnesses. It is absolutely essential thai MCOs who seek 
and gain the contracts to serve people with severe mental illnesses appropriately treat, 
and not discard, the most disabled who are also sometimes the most difficult patients. 

• 	 Patient education. In a survey of our membership, to be published this summer, it 
became clear that people with severe mental illnesses and their families need to be 
educated about managed care and need to have better knowledge about how to access 

. care and appeal denials of care. Consumer protection begins with consumer 
education--especially in these extremely complicated systems that are supposed to be 
serving vulnerable populations. 

• 	 .Access to emergency care. In our survey of MCOs, we were shocked to learn that a 
suicide attempt does not trigger, for most respondents, immediate care-rather prior 
authorization and gate-keeping processes are enacted in these life-threatening 
situations. Protections such as "prudent layperson" language governing emergency 
services in managed care situations must be extended to psychiatric emergencies as 
well. 

• 	 Consumer andfomily involvement. 'When you face a chronic and complicated illness, 
you, the patient, and care-giving family members become extremely knowledgeable 
about what is necessary, in terms of treatment and services, and what is effective. . 
Patients with severe illnesses and their family members must be more integral to 

. managed care systems, especially in terms of treatment planning, offering feedback 
that is heeded concerning problems in the system,· and influence in the operation of 
systems devoted to the population. The key here is true involvement of patients and 
family members in the systems designed to care for them. This means listening to 
what patients and family members want and/or may find lacking and giving the patient 
a choice in providers. 

• 	 Outcome measurement. There is widespread acknowledgment that the outcomes of 
care are what ultimately matters-not simply the amount funding or processes of care. 
However, the requirement of outcome measurement has been slow in advancing, in 
part for technical reasons. We are now at a point at which we must require some key 
outcome measures specific to people with severe mental illness. Such basic measures 
include basic clinical measures but all outcomes reflecting the quality of life, such as 
suicide rates, employment rates, housing status, and incarceration. Ultimately 
consumers will be protected if they can choose an MCO based on. such outcome 
measures. 
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MEMORANDUM 

TO: 	 Janet Conigan , 

FROM: 	 Meredith Miller V./

Jennifer Ot Connor {" 


RE: 	 June Meeting Materials 

DATE: ' 	 June 11, 1997 

As usual, your staff did a tenific job of synthesizing a lot of material and issues. We had some 
comments which are summarized below. Because ofthe Secretary's concern that the issues 
identified-below be included.in the final outlines' and also in the relevant working papers. we 
would like to see them before they ~re mailed to commission members., 

Comments 

1. Remedies should be included in both the Consumer Rights subcomrnlttee and the Roles and 
Responsibilities subcommittee. Since so many committee members spoke of remedies in the first 
meeting and indicated inclusion of it in the survey, we would like to give them the opportunity for 
discussion; then if they want to take it off the table, it will be their decision not ours. Remedies 
can be thought ofas both a tool for enforcement ofrights. but also as a substantive right in and of 
itself - the point being that patients who are unfairly denied benefits should be able to be 
compensated beyond wha.t ERISA provides for now, which is only the cost ofthe benefit that 
should have been provided in the first place. 

2. The descriplion of the scope ofwork and working papers to be developed for. the subcommittce 
on Roles and Responsibilities focuses almost exclusively on how these entities should encourage 
quality of care~ They do not address how these entities ought to encourage or guarantee protection 
of consumer right~ -- which is a different issue. Also, they do not address issues of .how tIle' 
consumer bill of rights is to be enforced. Our understanding is that . the Consumer Rights 
subcommittee is meant to develop the list of. rights, and the. Roles. and Responsibilities 
subcoriuninee is to deal with the avenues through which to realize these rights -- but, as written, 
it doesn't seem to do that. 

3. Emergency services are just one type of service for which' the commissioners might want to 
guarantee access: For instance, the commissioners might want to guarantee access to ob-gyns in 
managed care centers, to mammograms, to clinical trials, 'to cancer centers or other types of 
l>-pecific services. Access to emergency services is a subset of access to all kinds of services that 
consumers in rural' or poor urban settings might' not be able to get from their managed care 
providers. A consumer bill of rights might therefore contain a list of the critical services, 
emergency services included, to which any patient ought to have access. Thus, the working 
papers, outlines, panels, etc. should step back from the access to emergency services issue and 

http:included.in
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take a broader look at access to many services, with emergency services being a piece of that 
discussion. 

4. In the scope of work for the Performance Measures subcommittee, we want to make sure there 
,is an opportunity for the commission members to consider the value of measures that indicate the' 
quality ofthe workforce - such as staff ratios at hospitals. We think this would fit in under "system 
,capacity/structur~" but wanted to make sure it will be included when the outlines are developed into 
working papers. This also is linked to financial incentives and the impact they have on quality and ' 
quantity of staff and training. Thus it could potentially be addressed in th~ Quality ImprovemenL 
Environment subcorrunittee as wel1.' 

'S.The scope of work for the Performance Measures subcommittee also doesn't have a section 
addressing reliability ofdata.' ' , ' 

6. The Quality Improvement Environment subcommittee's scope ofwork doesn't appea.rto have a 
place to address the need for, and what constitutes, a safe ~nvironment. "Th:31 needs to be worked in 
somewhere -- perhaps in the infrastructure needs, or perhaps in workforce issues sections. 

t <.:, 
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DATE: 	 lHidj
:Jiune 23, 1997 . . . ., 

Iii t I! 	 '. '. 
TO: . 	 ~. 'IMembers Advisory Commission on Consumer Protection 

~; )fl· & Quality in the Health Care Industry 

'It/Il . 
FROM: 	 h'J,anet M. ,Corngan, Ph.D. 

HI!:I 
.1 ; I 
n·,,Ndditiona] Background Material for the J1ille 25 -26 Meeting RE: 
It',' I 

IIi. : Ij' j
f " 	 j 

By now you !fptpb.ld all have received a three-ring binder containing the majority of the 
background ~atbrialS for the June 25-26 meeting. Enclosed is an additional staffworking paper 

. pertaining tOllfu~1 Subcommittee on Performance Measures. The paper is entitled "OverView of 
Key Issues if.;;.fl~Tformance Measurement and Reporting," and should be inserted behind Tab 6 . 

. III! I . 
. 11: I' •. . .'
There have aisp peen some mmor changes to the meetmg agenda. Please replace the copy In 

your meetinM~bbbk behind Tab 1 with the revised meeting agenda that is enclosed. 

/!: il ! ' ' ,,:d
I look fOI'\Vatdi to seeing you on Wednesday. 
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DATE: ' iJne 23 1997 

~ 'j , "
TO: . ; ~embers Advisory Commission on Consumer Protection 

i ; ; II ' & Quality in the Health Care Industry . 

liill' .. ,. . 
FROM: t .Janet M. Comgan, Ph.D. 

'I Pi! 
REo . .ii~~ditiOnal Bac~groundMaterial for t!>e June 25:26 Meeting 

!I, j rI . 

By now you IhUld all h~ve received a three-ring binder containing the majority of the 
background ~*le~ials for the June 25'-26 meeting. Enclosed is an additional staffworking paper 
pertaining to ~h~ Subcommittee on Perfonnance MeasUres. The paper is entitled "Overview of 
Key Issues irllifef.ronnance Measurement and Reporting," and should be inserted behind Tab 6.

!hI! )..
There hav~ at$?tTeen s~me minor c~langes to :he meeti~g agenda. Ple~se replace the c~py in ' 
your meetmglqoek behind Tab 1 wIth the revIsed meetmg agenda that IS enclosed. 

(/! Ij f, ' 
'Ill I . 

·1 look forwru:;~ ito1seeing you on Wednesday. 
II:'! . 
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!' : II Agenda 

!I, I !I seco~::~;i~:6~1~:; One 

t 
JOINT SUBCOMMITTEE SESSIONh: 

~d ' 
VI Meeting Convenes 10,00 fill 


.' 'J' ! I
:;;. i t 	 (Tab 3)Panel Discussion - Co~sumer Choice10:00 -11:00 a,m.
l! IIIrii I r
I

t:; ~ I 

'I . 

l:,anelists: 	 Karen Davis, The ComIhonwealth Fund 
Jon Gabel. KPMG Peat Marwick 
Richard Curtis, Institute for Health Policy Solutions 
Gail Shearer • .consumers Union 

~ I; ,I P.aoe) Discussion .- Performance MeaSures (Tab 4)·11 :00 - 12:0@'p.m. 
Ii II panelists: Shoshana Sofaer, George Washington University 

. Patricia Powers, Pacific Business Group on Health II 111! I
t~ t . Steve Udvarhelyi, Independence Blue Cross '[' ~ II
t:H

12:00 - 1 :OOLp:m. LUNCH 
. if I 

iji I Subcommittee Break-out Sessions. 1 :00 - 5:30 n ..m. 
11 , ft:'Jh: 'I 

II 	
. . (Ta;b 5)Subcommitte~ on Consumer Rights, Protedions, and Responsibilities 

'I 	 .. 
1:001::p:~, ~iscussion -- Workplan & Framework for Bill ofRights

I :: I 	 . 
jr: I! Panel Discussion --Emergency Services 2:30,:p'.m. 

:eane1ists: Larry Bedard, American College of Emergency Physicians 
4~ ;Ij Lauren: Dame, Public Citizen's Health Research Group 
ij;: I Sandra Hannon-Weiss, Aetna U.S. Healthcare 

Thomas Delbanco, Beth Israel Deaconess Medical Center ~ i : ! 
",. !II . ~.! 

3:30;p.m. 	 BREAK 

II:.. III, Discussion .- Background Paper on Access to Emergency Services 3:4,lp.,m.

tu
5:00p.m. 	 Public Comment 

'j" I I 
I,' " t. 

5: 1~ .pJth. DiscussIon .- Subcommittee Report to Commission 

I): IIII I . 
5:30:p!m. 	 Adjournment

'. ~ ~ II 
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1111 . (Tab 6)

sUbcorhtri.ittee on Performance Measures 
, Iii; II ' 

1): II I Discussion -- Workplan, timeline and products1 :00 p.i:nl'j\
JI t, 

H : } 
.1 'I 

2:30 p:in,,! I Discussion :.- Background Paper 
. Ij" 

, f- . I 

3:30 p~nill 
3:45 p!pi.ll 

n, !I 

4:15 p~nid
II.:! i 
If I. 

4:30P:!~!1 . I~ I , 

:. I r I 
4:45 p!rn( I 

i' ~! f 

~ I'Ir!.I 

BREAK 

Discussion·- Priority issues for July working paper 

Public Comment 

Discussion .- Subcommittee Report to Commission 

Adjournment 

(Tab 7)Subc~~tnittee on Quality Improvement Environment 

!~: q:!
1-00 !I,I" . ~'m' 

I;, I I 
1:30~.m· 

.1 '~.; I I11 
'j" :, I. 
:i t' 

3:30 p.~' :tri. 
,i' ',' 

Ii 
ii I: I

I3:45 p'.m. 
i; ;I!~~ • , j. 

4:15 p".nt 
:11 i 11;l, f, 

4-30 Ul,. p.m.
II ;Ii 
~ ; r I 

4:45 p.rn! 
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Discussion -. Workplan, timeline and products 

Discussion -- Background Paper on key policy issues within QI 
Envirorunent 

BREAK 

Discussion -~ Perfonnance Measure Issues for Int~al QI 

Public Comment 

Discussion -- Subcommittee Report to Commission 

Adjournment 



06/23/97 
_.. -'._.-" MON 19:11:1tF!-\X202 205 3347 ADVI SORYCmIM 141 006 

_H lllPI ., 
! i Jf,. . . 

fJ; \r
h: : ,. 
~: !l'1 ' . 

Subcomrrlittee on Roles and Responsibilities of pubUdPrivate Purchasers 
II, i / iand Q;.;ality Oversigbt Organizations .(Tab 8) 

. III ;j ! : 

1 :00 n~(~t Discussion -- Workplan, timeline and products 


1"1' 
 'I 
Discussion -- Background Paper on activities of public and private 1:45 p'~~:!

Ii 1'1' , purchaser~ . 
Iii! 1
rl :: 
'I' I'3:00 g,.m;, BREAK 
"i'l. 


3-10 !jli~ 
 Continuation ofthe Discussion on Background Paper . - ~.mf·,i 
. II:' Public Coinment 

4:00P.',:m'lt:1~, . 

H I Discussion __ Agenda for next subcommittee meeting and Report to the 4: 15 g:m. 

Commission 


n; I'I' 
;1 ~ i '1

. 

4:30 1;·.rn! . Adjournment 
Pl'l! 

Ii\!:i1111 . 
it; ! 
;1' ,

i': if
II;. I. 
/,. I I 
i/' i I 
I! I : t 

.~; I' 
iii1,1 I, nl 

(I: f-
I" . ' 
1\ ; II ,.. 1 
II:; I 1 

. ~ I: II 
lH i 

iii, ! 
~; : I. 
JI . 
(. 
iil: 
D' . 

1', \1 

~ j I I 
~, :/' 
11: J ! 
II' i 
i~ ~ \f
Ii: j
j! I 
.r !l.j 
I:·, I-i: ' I 

~ i! I 

~ !! I
:! iii 



ADVI SORY COMM " " I4l 007 

Second Meeting _.. Day Two 
June 25 - 26, 1997 

GENERAL PLENARY SESSION 

Meeting convened 8:45 a.m. 
'. 

Remarks by Donna E. Shalala, Co-Chair' 

Remarks by Alexis M. Herman, Co-Chair 

(fab 2)Approval of Minutes from May Meeting 

Executive Director's Report 

"(Cab 9) Pane) Discussion -- Pending Federal Legislation 
_. Members of Congress 

Panel Discussion -- Pending Federal Legislation (continued) 

.- Members of Congress 

Pane] Discussion -- Protecting Vulnerable Populations (Cab 10) 
Panelists: Diane Rowland, Kaiser Family Foundation 

Deborah Klein Walker, Massachusetts Department of 
Health 

Laurie Flynn, National Alliance for the Mentally III 

BREAK 
Subcommittee Reports: 
--Performance Measures 
__ Quality Improvement Environment 
__ Roles and Responsibilities ofPubliclPrivate Purchasers 

and Quality Oversight Organizations 
__ Consumer Rights, PJ;'otections, and Responsibilities 

Discussion -- Access to Emergency SerVices 

Public Comment 

Adjournment. 
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, OJ~g,lew of Key Issues in Performance Measurement and Reporthif
I' !iiI Proposed Framework for Subcommittee 
,I, I,
iIi: ,I 

I" I Subcommitte~ on Performance Measures 

AdVisory Commission on Consumer Protection1,:1; 
and Qualityin,the Health Care In~ustry

~j ~ 
l'
[d Draft ~ June 22, 1997 

, 
Ii; 

'I 
I
I: 

lit: 
, The purpose ~ftllls document is to elaborate on the framework fot the subcommittee)s scope of 
work and to i~trb~uce some of the key policy issues to be considered. Future subcommittee 
me'etings wil1~fo~~s in more detail on those issues, supported by backgroWld papers prepared by 
Commission ~~aff and testimony and papers prepared by experts. At the JWle 25 meeting, 
subcommittee;~Jmbers will have an opportunity to discuss this proposed scope ofwork and 

· .' .. II:}II furth 1 ' thelr pnontles: J,0T er ana yses. ' ' 

, U!/
As describedj;i,ri Itre proposed work plan, the ~ubcornmi~ee's work would proceed,along two 

parallel track~;toladdreS$ two broad areas ofmterest. FIrst, concerns have been raIsed that 

current efforts t~ measure and report on health care quality fail to respond adequately to the 

information ~e~as of various users, in particular those of individual consumers and group 

purchasers. ~~<Jnd. concerns have been raised that the increasing ability to measure different 

aspects ofhel~lthlcare quality has as yet not resulted in sufficient coordination or focusing of 

measUTemen~ ip';tiatives. By examining those concerns and the policy issues associated with 

them, the su~tcMunittee's work could lead to recommendations for a number of initiatives 

net!dedto ad~~Jsls challenges for meeting quality information ne~ds (e.g., specification of a 

research age*44 !fCif work in the area ofperfonnance measurement; identification of important 

functions to "e Ip,erformed, such as external auditing ofperformance data). 


~ ~ IJI ," " , 
I. What', aliIe performance measures? " 'r' ,I 

performanc~!~JasUTes are important components of the quality improvement and oversight 

toolbox. Ea~~ Hteasure is a yar9.stick designed to teU us something about the quality ofcare or 

the performinc:d of entities that furnish care. Performance measures can provide information 

about the te~hrllbal quality ofcare, such as the processes used or the outcomes achieved; the 

interpersondi akpects ofcare; the amenities associated with the provision ofcare; or the way in 


11: :1"/. ' II: j , 

hIS, ].. 'or t - 'Th' i\ldiUocumenIt·IS 8 pre ImlOary draft preparedr' e su b"commIttee on . penormancer' measurement 
ofthe Advboty,C~mmission on Consumer Protection and Qualitytn the Healtb Care Industry. Its contents 
have not bee~ ri.Jewed, disc::ussed or appro~'ed by either the subcommittee or the Commission as of the abo"'e 
date and sbo~id IJot be assumed or depleted as representing subcommittee or Commission views, opinions, ' 
findings or ricoirimendadons.

(Ii. I,! I 1Ii: ;!f " 
.' Illil 
:i' I 

:;: iI
J 
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which health c~e ~elivery or financing is structured. Th~y can focus on health care providers, 
like hospitals otl~~rsing homes, or on organizations like health plans. They can als~ furnish 
information onFcatJ provided in particular geographic areas or markets, or to groups ofpeople 
such as the chr?~bkllY ill, elderly, disabled, or disadvantaged. . . . . 

. J/ :1'1 . 
During the last~drc~de. there has been a great deal of activity in the area ofperfonnance ' . 
measurement a,bdHeporting. As part oftheir effortsto hold health plans accountable, purchasers 
have placed in~r~ased demands on health plans to provide comparable performance.data using 
measurement t~'(p!sl promulgated by both public and private·sector groups. 1 In addition, a 
number ofperf,q#}ance measurement initiatives pertaining to hospitals and provider groups have 
developed in r~sp'dnse to different forces. More recently. there have been several efforts focused 
on better undei.~tJiJ.ding and responding to the information needs of consurners.2 Various 
reporting initi~t,i~~s, such as Health Pages and the Consumers' Checkbook, have been developed 
to serve the ne!eds .!Iof individual consumers faced with choices among health plans or providers. 

, ~: I . 
!" I I .' 

Although it is ~~J jearly to assess the impact of these initiatives, many people have pinned their 
hopes on perf~trrlimce measurement as a means of safeguarding and improving health care 
quality. Ther~laiJ expectations that performance measures will contribute to more informed 
decisionrnaki~glbh the part of consumers, purchasers, accrediting agencies. and regulators, and 
that providers~~~! health 'care organizations will respond to those choices by striving to deliver 
higher quality,!c~~. Perforrnancemeasures also supply the tools that enable providers to evaluate 
the care they ~sh as part of their internal qua1i~ improvement efforts, and that allow public 
health planners ·ind policymakers to assess how well care is provided and to identify areas 
needing impn?v;~ent. ' , 

U i ,. r 
tl'd 

Given these g)Fe'4t/ expectations, a good understanding of the potential, as well as the limitations, 
of these toolSi!Wm be critical to the Advisory Commission's efforts to make recommendations for 
ensuring con~~~r protection and quality in the health care system. Below we consider what is 
needed from p'dt.formance measures if they are to fulfill the functions envisioned for them, and 
review the po1i~M issues raised by the interplay ofusers' various needs. We then review the 
. Ii ! l 

technical chapeJ?ges to performance measurement that need to be addressed so that perfoqIlance 
measures can~be~er meet users' needs. Addressing those technical challenges will in some cases 
require grap~~in!g with larger underlying policy issues that have. contributed to them, and these 
issues are briJef)~lraised for the subcommittee's consideration in'the paper's tinal section. . 

I;: iii 
II. What dJI~~lwant from performance measures? 

'; ! 'II' .I·:' ,,'i:! I 
II; II 
iI' 'I!
" . I 

IExarripl~s!are the sets of performance measures developed by the National Committee: for Quality 
Assurance and!~JelI;oundation for Accountability. . 

2A no,~b{~ example is the recent development of standardized consu:er sa.tisfaction surveys d~veloped
under the ausp~c<;s of the Agency for Health Care Policy and Research. 

, : r f 
~ • I I 

PreIimjbarJ'St~ffDraft
'.11 , II

II 'j j 

;:: : I 
n~ f I 
I' !,fL' , 
i<, i! 
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The determinatidn ofwhat we want from performance measures depends in large part on what 
we want to be ~~lb, to accomplish with them. There are a number, ofdistinct groups of , 
performance ~e~~Fes users,(both potential and actual), each positioned to use performance' 
measures in a somewhat different way. f /I, ' ' , 

Group purch~,~~Js of health care ~ant measures that can tell them and their individual ~embers 
which health p.l$1~, care delivery systems, or facilities have the best, overall performance 10 

delivering g06d iquality health care. In some instances, they also want to review evaluations of 
tI" ,I ' 

specific aspect~o~ health care quality on an ongoing basis to ensure that their contractors are 
striving to co~~iD'JouSlY improve the quality of care they furnish. Group purchasers were a 
driving fOI~ce ~e:$Fd the creation of the most widely used set of standardized health plan 
performance ~easures for reporting, the Health Plan Employer Data and Information Set 
(HEDIS) (CortigJn 1995). ' 

II, :ij ,-
Ii', I, ' 

Most receht stul:fi~s suggest that, while many large purchasers now require their'contractors to 
report quality:\Iif6rmation like that from HEDIS, few as yet make use of the data reported in 
making their ~p~&acting decisions (Miller 1996). One recent study found that many purchasers 
now consideri;t~~lwillingness to submit information on performance as a proxy for quality (U.S. 
General AccopNing Office 1997). Another concluded that, while few employers now use data 
on health car~ qh~lity in their purchasing decisions, some expect that competition over quality 
wil] be the ni~i ~~ea for employer attention in areas where the limits ofprice competition have 

,{' 'i.t 
been reached~<+-;lpson and De Sa 1996). . 

IJ· i. t . 
': ,II ' 

Individual cp,-;l~~mers have indicated that they want specific information about the care 
provided to '~e~ple like me" to help them in making the health care choices available to them 
(NCQA 199~)!rr:his means that when a woman is pregnant, she wants to know which providers 
offer the besi: pt.~nataIcare and labor and delivery services; individuals facing surgery want to 
know which :~~60ders have the best records in performing that type of surgery, etc ... Satisfying 
consumers' ~~Aid for information on "people like me" can point in the direction ofproviding an 
ever expand~~glJ.lUmber ofquality measures, because every person "like me'~ is unique; i.e., has 
allergies, si~);.~~droblems, obesity, smoking habits, heart disease, various forms ofmenial illness, 
gastrointestm'sJI disorders, and the list goes on. 

!; ~ , i , 
~'I q 

Another imJ,~H~t difference between the interests of group purchasers and individual consumers 
is in the rel~Y~~ unit of analysis. Studies of consumers have found that their primary area of 
interest is the health care provider. This difference likely stems from at 1east two sources. First, 
approximat9,lYi~alfofprivately insured persons do not have a choice of health plan (Cantor et a1. 
1995V Secpn~l, many consumers do not view their health plans as sharing responsibility for 
health care ~~al~ty with their providers (Gibbs et aI. 1996; Hi,bbard e't al. 1996). This latter view,

:! III ' 
!J •• 

~' 'jl . 
. 3Se.eith~!'f0rking paper prepared forthis,month's meeting of the subcommitte~ ~n r~les and responsibilites 

for an exammanon of the eXtent of consumer chOIce of health plans. A plenary panel dlScUsslon at the June 25 
meeting of thb full AdvisoI)' Commission will also address consumer choice. . 

, Il! I I '.
\i/ i .. 

Prelimin9t:y SfaffDraft 3 .. ,.:; ; 
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Ii i /1' . . 'I..-;ques and ftnancla\ . 
Ii t ..' • h h anagement teClI.lU . 1 h 

may reflect ctihsumers' lack offaml1ianty Wlt t em th . tended to influence the hea t 
incentives coAlMbnlY employed by today's health plans at are m 
care furnish~~ IN participating providers. . . 

. . If' ./1 . r h 1 them select health 
While consJmets have expressed an interest in measures of qua 1~ to e.P, . d 

'd iI.' II rganizations of "good quality," there is as yet httle eVldence of.W1~esprea 
care prOVl ~s lor 0 ..' Tm f'nformatlon IS 
consumer Jse(dfperfonnance measures In making choIces. s type ~ 1 . • 

increasing,y1:1~coming available to them, as a number of larg~ ~ployees.and purchasmg 
coalitions In.56th the public and the private sectors now proV1de infonnatlon on consumer 
satisfactioh aiid measures ofhealth care quality to aid in consumers' choices~4 .

/' I ' . . tif:/ 
Health c~teJprganizations, such as health plans; and oth~r health care de~ivery systems ~d 
facilities,ljsuqh as hospitals, nursing homes, and large medIcal group practIces are also usmg . 
perform+cFlmeas~res. They do so in two w~y~: one, :or their own internal quality impro~ement 
efforts (~ften requued by regulators or accredItmg bodIes); and two, for the external reportmg 
increasirl required by purchasers and regulators. . . 

II, .. !
'.,', I 

Many ~ft~r performance measures that a health plan uses are specified by external parties (e.g., 
purch~er~ land regulators). Oftentimes, the measures selected for external reporting provide 
useful information for internal quality improvement purposes, but not always. Many 
consid¢raiions influence the identification ofpriority areas for measurement, including: h :Ii .

,'I, ,I, 
tf If! ' 

• rtli¢ potential impact dfimprovements in quality on reduced morbidity and mortality; 
. t, I' ;

•. If! th1e ability of health care organizations to achieve the desired improvement in quality and 
"·1 f ' 
:1, ?ptcomes (e.g., heal~h care organizations probably have less ability to improve quality in r . Ffi~cal areas that reff~ire extensive changes in individual or family behavior, work 

!; l~nvlronment, and s,?cHil support systems); 
ill'! I ' .
,1'1 :. · r hhe~bil!~ ofhealt~ care organi~ations to measure and report on the area ofinterest (e.g.,

ii ;jlvallahlhty ofco~plete and rellable data and staff with necessary education and training. 
Ij I Ito carry out sometImes complex data coUection and interpretation tasks)- and 
/. I, J ' 

:1 ! f I 

• if, i}the likely costs associated with measuring and improving quality. 
~ 'If ! . 

A~fh~1gh purchasers, re~]ators, and health care organizations may consider many of the s . 
fa~t?ff When setting p~orties for ~easurement, they may come up withvetY different lists~e 
Pr:t?9lY areas, andlor dIfferent specIfications for measures within apriority area. F' t d'ffi . 
C~~SitIl'tuencies willlikeli weight the various factors differently For example llIS, .1 erent

Ii, I I '.emp oyers may 
11 t r i
tIl {-J i 

{!: /1 i·' .. 
Ii I 4 • I . 

.If . : If. Informatlon on tb~ quality of care provided by health lans '. " . . . .• 
~jeC;!t'fle aVailable for Medicpe beneficiaries' use later this year P partlClpallng m Medi~ 15 also expected to 
~! ': I I • 

.r. " ! 
.!r~Ttl.r--?-s~-nD---J,ft 
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weight inore ~~~y.ilY than other groups, reductions in morbidity that are associated with. 
time lost fro~,~~rk. Se~ond) t1;le populations ofinter~st to these various constituencies diilel
Employers ar(d!l:apor unions are concerned about specific employed groups, regulators generally. 
focus on the &1tir'e population that resides in aparticular are~and health plans are most 
concerned abb'u~ fudr enrolled population. Third, external demands for performance data are 
generally dri~eti:by what "most" health plans and provider groups are capable of responding to, 
while the pri6ri~i~s set by individual health care organizations take into consideration the 
strengths andL~~kknesses of specific organizations. It is well known that health care . 
organization~ ~i!~fer greatly in automated clinical information systems, analytic capabilities and 
leadership qU:a!i\ies, all ofwhich are important to effecting change. -	 

u' ;II . 
Public: healt~ !~I.anners, by contrast, need infOImation on the quality of care delivered to a . 
defined popu:1it,~m, regardless ofwhere they received their care and what type of insurance they 
mayor may p~~ have had. In addition, the aspects of care that are ofprimary interest to planners 
are likely to ~fiff~r from those focused on by individual consumers, health care organizations, or 
group purch~eH. For example, public health planners may want data on areas relevant to 
current publi,c 'tiJalth interests such as oral health. screening for many types of cancer, domestic 
and other t~esl6fviolence, and provision of certain types of counseling or health promotion and 
education adivliies. They may also be interested in care provided to specific vulnerable groups 
within largef. p6,pulations. such as the elderly, disabled, or poor, for whom changes in public 
policy may :Garlto ch~ges in health care quality. 	 " . 

Regulators pf~ealth care, including state licensure agencies and private-sector accreditation 
bodies, see~linfbrmation on the performance of health care entities as a means ofholding 
organizatio~s :adcountable to the public at large for the provision of good quality health care. 
TraditionaU)r',/¢gulators have been less interested in continuous quality improvement than in the 
measure of q~~lhy at a given point in time, as the emphasis of regulating entities has often been 
on protectin'g ;th~ public from bad perfonners_ 

. II: i 1:1 
f . ~ ! ) 

Because th~t~ hl-e multiples parties, all expecting performance measures to provide them with a 
sufficient bf.e~~ih and depth of information about care quality, it is not surprising that the 
demands o~;tli~$e mUltiple interest groups create conflicts withln the health system as it attempts 
to respond ~~ ~fuous needs. Some of these conflicts may actually be hindering the improvement 
ofhealth cale ~hality_ Examples follow: ' 	 . , 

III I! It: . 
A. 	 Infi~i~H heaith care CODcerns and opportunities for improvement versus finite 


resout!ces for measurement and reporting 

Ii • l 
.' , ! 

Th~ numbe~Jb variety ofmeasures ofhealth care quality are growing at a remarkable rate. The 
nwnber ofth~*ures in HEDIS has grown ITom approximately 60 in the 1993 version to 
approximat:kl~ 175 in the version published in 1997. The Foundation for Accountability has. 
offered an ¥qi~ional35 measures (a few ofwhich are included in REDIS). The Consumer 
Assessment ofHealth Plans Study has identified over 7S measurement items for inclusion in its 

I • ~ 	 ! 
• I 

j" .:! 
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core consurnd,t' survey instrument and supplemental items set. Adding to this the abundance of 
"loc~lly grOwtl'r ~easures in use by health plans and group purchasers, measures which focus on 
institutional cl~d.land measures ofhealth plan structure used individually-or in the aggregate 
through accretiit~tion-1ike reviews, yields an impressive number ofmeasures ofhealth care 

· quality and db,~~tty: This continuing gro\Vth has been so substantial that efforts are underway to 
create electro~iclqata bases to catalog and describe all available quality of care measures. One of 
these, ProjectjF~f'JQUEST, has catalo~ed over 53 separate measurement sets containing over 
1.100 quality bf care measures. 

~j III ..~ , " ~ 

}tl ; it . 
The drive to ~~Js:ure an increasing variety ofdimensions of health care quality seems likely to 
continue unab~t~d for the foreseeable future. It is a reasonable response to mUltiple diverse 
interests, espe~i~~dy since there is little evidence that measures ofquality in one area can provide 
any infonnati~ni ~~ quality of care in general, or on quality in other areas of interest.5 It also may 
be beneficial ,~~~ sense that performance measurement is still in its infancy. and diverse efforts 
may advance th~lstate of the art without locking in current ways of approaching measurement. 
B,ut ~here is a W~~+Ption that in ~ailing to prioritize, we ~n the risk of measuring too much, 
dllutmg attent~on; on the areas bemg measured and devotmg resources overly much to the act of 


· measurement fnst~ad of allowing health care providers and decisionmakers to act on the findings, 

. from key mea~ur~~. Also, in the rush to develop new and better measures that are relevant to the 

intended users~,#i~re is one issue that may be overlooked: wheth(';:r or not the dimension of , 
qualitY being ~~~ured is compelling from a social perspective. This is important because it is 
expected that ~hi~fovement efforts and health care resources will be focused on aspects of health 
"care quality th~t;Me subject to measurement. .. 
,. .1 . II . 

As theSciencellb;riJerfonnance measurement has advanced, there has been a parallel growth in the 
appetite of all ~~~es mentioned above for perfonnance measures to address their specific needs 
and interests, B~4Juse we can measure many aspects ofhealth care quality, should we aim to 

. . il ,. I" . . 

measure them;fi.H?1 On a yearly basis? As purchasers and regulators demand more performance 
· measurement for !dxternal accountability, there may be less resources available for the internal 
activities that 9,ibid quality improvement. Thus we may"gain the ability to make better-irifonned . 

\ decisions at th~ +~~ense of moving further or more rapidly up the curve on overall quality. 
. !f.". ' It! . ' . '\ 

B. PubIicl;d~~blosure goals versus tbose for internaJ quality improvemeDt 
. II" d . . . 

The desire ofrhJ~ parties (consumers, purchasers, and regulators) to publicly discl~se results of 
performance ~e~~brement creates incentives to measure only certain aspects ofhealth care and 
makes the acc~~t~ measurement ofother aspects difficult. Specifically, many performance " 
measutes in uS:~ ~?~ay attempt to measure how often "the right thing" is done by a health care. 
entity; e.g. imnulruzations, cancer screens, etc. This requires that every time a specific service is . 

. 11:!r I 
;jl i" 
I." I" ~ 
r' if!,\ " .. 

if ~ j j '. ." 


sFor a di~ths~ion of this issue and the limited evidence in this area, see" "Measuring Quality of Care," by 
;j .,'

Robert Brook anq;hi~ folleagues (1996). . 
~l ; . ! ) q' 'I I\,,) ,'1 
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provided, it g~t~lleported. (The incentive is to report, because it willI.ead to an ,assessment of 

better perforrbance.) Certain aspects ofhealth care that offer substantlal potennal benefit to 

improve healFliLlre (e.g. reduction in adverse medication events) require the system to report 

every time sofuJthing '~ong" happens. Public disclosure of these types ofmeasures creates 

. . II, i I" .
inCentIves to unaer-report. ' 

. . . II,: II 'D . . d fr' d 'fr ''bl ,. .. l' d' r. 1QualIty exp~ ,'Wi, Edwards emmg CIte ee om om ame as a cntlca mgre lent lor rea 
improvement's ihl quality (1982). At the same time, there is public demand for tools to make 
better-inforniiedldecisions about health care. How should the public's right to know be balanced 

I' 'I'
with the needl:fo~ freedom from "blaming" to achieve improvements in care? 

/' I 11 . 
C. Measu'[,}ng~ : ; .I care ~ ,or popuIa Ions t' versus "I I"k1 " peop e e me 

Jf'j" 'I! .111 . 

Group purch:k~JJs, publi,c health planners, and health plans develop their policies and operations 
around the n:~'e:d~ and interests ofdefined populations. In addition, because the measurement of 
the processe~;a1,b outcomes of care requires the collection of statistical data, the tendency of 

Ii;' II . 
performanc~l~e,asurement experts arid users is to focus on the needs of a population, as opposed 
to the needs~()flthe individual. Similarly the needs of individuals with rare or infrequent , 
conditions lla:ve:not to-date been the focus ofperfonnance measurement efforts in either the 
public or thg~~ratesector. How can performance measurement be used in a way that does not 
fail to addreis: fne needs of individuals while it focuses on the legitimate need to achieve the 
greatest goof~ '~dr the greatest number? ' 

(1 . i j • .
I ". 

D. Pro~ple(dtively safeguarding quality ve;'~us retrospectively measuring quality,., , I' . 
• ~~ I ;' J •~ 

Quality me~s¥~bent can serve two purposes: 1) inform interested parties about the Wlderlying 
quality of c~~!~f an entity, a function of safeguarding quality of care; and 2) serve in efforts to 
improve h4w~ /care quality. Safeguarding health care quality implies a prospective function; 
prior to an fudividual receiving care, there is some assurance that care will be "good." Avedis 
Donabediad:tF996) proposed that how a health care entity is structured and operated can be "a . 
mostimpo~~tNmeans ofprotect~ng and promoting the quality ofcare." That is. good st:nictures 
beget good lprepesses of care WhICh beget good outcomes of care. Measures of structure thus 
can serve ~:~*:teguards of protections for individuals, provided that we know which structures to 

measure. Ii j rII 
. ). fl' , . 

,\ ,! . 
11 'I 

Structural xhdsures are blunt instruments for assessing the actual quality of care provided, 
. ,Ii r II ' 

however. Tnus. when using performance measures to effect improvements in care, most experts 
believe tha~p~bcess and outcome measures are more effective approaches to improving health 
care quali~.: II . . . 

. 111 '/' ,
Because b~¢ ~rotecting and improving health care quality need to occur in the health care 
industry, t*.os't!quality experts. but not all) agree that a balance needs to be achjeved between 

:1; tI ' 
! ' " 

. I:" I
I" ! . . 
'1;; I. " . 
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measuring snJbJL~s and processes and outcomes of care.6 At present there has been no 
approach artic~lMJd for balancing the measurement of structures, processes, and outcomes of 
health care so ~;H meet the competing interes~s ofthe parties mentioned above. Should such an 
approach be d¢,veloped? If so, how? ' , ' 

II' j I! 
E. Differ~nl~Js in perceived accountability for health car~ quality

!!JI , 
Many of the u~~~lofperfonnance measures have different foci for their concerns about quality. 
Although malh,lihdividuals h~ve little or no ability to choose their health plan, most health care 

. consumers wii'h~hbalth insurance coverage have at least some choice ofprimary care provider and 
other practititih~H. Many consumers, therefore, are primarily interested in comparative 
infonnation op t~b quality of care of individual providers or medical groups. Conversely, group 
purchasers ar~ '~icallY less interested in information on the quality of care furnished by 
individual pr4p#~ioners, because they have contracted with plans to secure a network ofproviders' 
and view .the 'he41~th plan as accountable for the care provided by that network. In parallel with 
this, different~r~~hlators are interested in different levels of accountability for quality, while 
public health;plaAners normally take a broader health system or population-based view. 

i' i 1/ . 
Compoundin~ ~~e potential conflicts and duplication of efforts that can result from these . 
disparate vie~~ ;~n accountability are recent changes in our health system that have not been well 
documented.tirluch less accounted for in measurement efforts. Some of these changes raise 
questions abduitlilie meaning and relevance ofmeasurernent at the health plan level. These 
changes falllhibJthree categories: overlapping networks, expanding geographic markets, and 
emergence ofJt0vider subnetworks within health plans. In response to consumer demands for 

II . l!
choice of prq:vj~rr) many health plans have developed expansive provider networks, and insome 
communitiesithis has created a situation where all leading health plans contract with the majority 
ofthe provi4:er~ (primary care providers, speCialists, and hospitals) in the community. In markets 
characterize¢,~¥15izable overlap in health plan networks, comparative performance data at the 
level ofhealFhiplans is probably less informative than it is in markets where health plans are 
characterizeCi bM distinct care delivery systems . 

•, I'· ' 

A second, b~d~lated issue has to do with the geographic expansion of most health plans' market 
, areas. Duri~g! ine last decade, there has been unprecedented growth in regional and national 
insurersan~!h'dlIth plans. Although over time, health plans may (through various clinical 
managemen'rsir'ategies) reduce some of the variation in practice and outcomes that currently 
characteriz~s rbbdical care. it is likely that measurement at the health plan level (or even for state~ 
specific divisi6bs ofplans) masks important geographic differences in the quality of care within 

i, ill
!: " I 
•. ' I I 

q It: " 

6So~e :e!l't~erts are strong advocates of either outcom~ or process measures. Each has advantages and 
lirtritations, ,aJIR:d1:lert Brook and his colleagues observed in a leiter to the New England Journal ofMedicine (1996). 
Process meas}?ib$ ~ust 'be shown to be imponant p~edictors of outcomes if they are to be considered truly indicative 
of health care!q~ality. Outcome measures may be more heavily influenced by differences in patients' characteristics 
or other facto;~s 'clJtside the control ofhealth care providers. 

• I," t II, I • 
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the network. ~:,! I, ' ' 	 , 
~: r I , 	 ' 

Lastly, asmJ~Wealth plans have been expanding geographically, provider organizations have 
become incre~~~kly well organized and assumed greater amounts of financial risk and quality 
management f,esp:onsibiIities. Alth9ugh individuals enrolling in a health plan may have access to' 
a large number :drprimary care providers from which to choose, once they have selected a 
primary care ~~qJider, they may find themselves receiving services within a "subnetwork" _. a 
group Ofprirriabr!care providers, specialists, and one or more hospitals that generally refer 
patients withih!ih'e group and share financial risk. Although the development ofwell-organized 
"subnetwork~''';~~s the potential to lead to better organized and more efficient care delivery 
systems, it dJes/'Jaise questions about the relevant unit of analysis for the measurement and 

. 	 !IJ I 
reportmg ofpenarmance data. 

, II I I I 	 " 
These healthfsArem Ch~g:s seem to point t~ the value ofmovin~ to .p~vider.level measu;es of 

, health care qualIty, at least In some geographic areas. The attractlon IS Increased to the extent 
! 'J! 	 ' 

that providerTl~;vel performance data can be aggregated to form plan-level measures, where those 
are sought. ~:~~ technical and resource constraints in measurement make this problematic, 
however (M~Glk 1997). First, individual practitioners or small groups of health care providers 
may not hav~:~pbugh patients to permit reliable measurements of some aspects ofhealth care 
quality. Cre~H*k meaningful groups ofproviders for measurem~t purposes could also be 
problematic.!: :J;:rl 'addition, the resources required to measure and report quality at the provider 
level will be~~?rSiderablY greater than at the plan leveL , ' ,!. 

, 	 'l;':d·' . 
Performance' m:~asurement necessarily focuses on a specific population, organization, or provider 
group_ \\There is the appropriate locus of accountability for health care quality? How can our 
quality mea~u.r~fnent efforts be designed to account for shared responsibility, and where does that 
exist? Howi1cah! efforts to measure quality at different levels be designed to be comparable, as 

II :: I 	 • ' 
opposed to ~~c:iundant? How should measurement efforts account for regIonal or local 
characteristi:R~ I~fthe health care market? 

;/; 1 I 
1:'11 

III. 	 Do ';t'~ ~ave the right tools? What are the impediments to using the tools in the ways 
we'd like to? 

I/:! II
,I,';· j 

Although ili'~ '~~ous users ofpetforrnance measures differ a great deal in terms of their desires 
and expectitiohs, they all confront a similar set of technical challenges. In this section, we tum

• I;. 	 . 

to a brief d~senption of some of these technical challenges, and identify some of the larger policy 
issues they ,fai~b. . 

Ii' : II' 	 ' 

A. We~d~J't yet have tools to measure all of the things we think are important. 
I' ,II 

Even as an !}~JJeaSing number ofperfonnance measurement and reporting initiatives are . 
launched, ~~I fs existing measurement efforts ~~ntinue t,o expc:nd in scope~ users ofperformance 
measures are concerned that we are not measunng the "nght tlungs," and that measuring the 

fL;j! ' t 1: f ' . . 
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"right things'~ rHl/requirea si~a~le inves.m:ent ,in devel~pmg and testmg 0 per ?nnance. . 
measures, bUllJiing more sophIstIcated chrucalmfonnatton systems, and enhancmg analytlc and 
reporting capa~iilities. There is a sense that we lack measures for many important dimensions of 
health care (e.~.~:~hrOilic conditions, mental health, ~d substance ab.use), m:d that measurement 
efforts are being :driven to some extent by our capablhty to measure m certam aryas.as opposed to 

tt > f I 

recognized needs ;for certain types ofmeasures. . . 
. it ; II ", . 

. j1 j . 

f1 : .' " 
The scope of fn.iiliY performance measurement initiatives is also constrained by limits in the 
ability to defiv~ ~easures that are knO\VI1 to be indicative of health care quality. For example, 
many more lIf,e*sures ofhealth care processes than measures ofoutcomes have been developed, 
although mosi:1?~iieve that health care outcomes are essential in assessing and improving quality. 
The lack of ofitto1me measures is primarily owed to measurement challenges. Many health care 
outcomes of i:h~~~est occur infrequently (e.g., death), meaning that large sample sizes can be ' 
~equire~ to m;~fl~eliable esti~ate~. Other outcomes caz: only be assessed lo~g a.fter health care 
IS prOVIded, ~<;a:mng that longItudmal analyses are requIred. and that there Will lIkely be many 
intervening o:t; bbhfounding factors that must be taken into account before attributing outcomes to 

d' a1' 'il t! r.me Ie mtem,;entlons.
Ij, Ii ! . 

. :1; j I ' 
Other measuFe~l~hat would be of interest are lacking due to deficiencies in the data available for 
quality meas\lr,'ement. We don't routinely collect much ofthe data, especially clinical data,that 
are needed td rH~asure the things we are interested in, and when we do, it may not be easily 
accessible (s,~~~rpated) or available in a standard format Sometimes a lack of specific data 
elements is Broplematic. For example, developing usable measures of the extent to which 
physicians c9~$el their patients who smoke to quit would be challenging because the provision 

. of such advip~ ~ay not be recorded in medical records nor accounted for in payment systems. A 
lack ofdata !iDf~ges -- among various data sets (e.g., medical records, payment records, 
administrative iMormatJon, survey data), among various providers and finaneers ofhealth c'are, 
and even wi~~Nindividual data soUrces over time -- also posesmeasurement diffi~ulties. 

" If lj I ' . 
lj _,jl . I 

The rapid d~~efbpment and expansion of performance measurement initiatives, coupled \I,rith the 
recognized lac~lofperformance measures in a number of important areas (and recognition that 

/1 • , J f '\ 
addressing ~oTe shortcomings will be costly), suggests that an effort to arrive at consensus 
regarding p~q~ties for measurement would be valuable. Should such a consensus be attempted? 
If so, how mi~t it be accomplished? What are the appropriate dimensions to consider in 
evaluating ~~!1eed for performance measures in specific areas? How much is society willing to 
pay to develop, measures of aspects ofquality that are difficult to measure? 

~ di 
B. Ou~itJblS don;t always allow us to make reliable comparisons. 

. If; , I " . 
•1, , . 

As describ~d:a~ove, users ofperformance measures would like to be able to track trends in health 
care qualitY. 6th time and to make comparisons of it among different health plans, providers, and 

H ; 1/ 
1j :i f 
;1 :Ii 

, . ;~, f : 
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, population gr~u~l7 The latter use is still problematic, however, For measurements ofhealth 
care quality tt¥t hl-e reported by different entities to be comparable, several conditions must be 
met. First, thesM.ne dimensions ofquality and performance need to be measured in each entity 
subject to me~siirbment. Also, measurement needs to be conducted according to the same 
measurementlsp~~ifications at each, The data used in making the measurements need'to be 
comparable in 'td~s of type, accUracy, and completeness, Finally, measurement results need to 
be ad~usted, t~~~e appropriate, to account for di.fferences in the underlying populations being 
exammed thar~e not related to health care quahty but that could affect measurement results. 

1'· II:; II. . 'b'l' f d l' lIdCurrent Imltf~~cpps m compara 1Ity 0 reporte qua tty measurements are arge y ue'to 
constraints p~se;q by the the data and analytic infrastructure supporting perfonnance 
measuremen~:.I:I;ealth care organizations vary greatly in.the types of data they collect, the ways 
in which theycbllect their data, and the accuracy with which data are recorded. Measurement 
specification$'b~en reflect those data constraints, sometimes allowing perfonnance to be 

. measured in ~~v~ral different ways for external reporting purposes. g Besides this variation in 
measuremen~ :s~~cifications, the tendency ofexternal parties requesting measurement to "tweak" 
measures to i~ui~ltheir individual interests also has a constraining effect on the ability t~ use those 
quality repon;s, fer other comparisons beyond the original intent. 

. ti:l'] , 
Problems wit~ ~;omparability also arise becaus~ there has been little progress thus far in 
developing ~ee'ded case-mix or risk adjusters. The need for'these adjusters varies by individual 
measure, Wi~' bhtcome measures normally believed to be more sensitive to factors outside ,the 
control ofh~~JM care providers or organizations. It is likely that the development of risk
adjusted per:fqzi$ance measures will increase the costs of measurement, the costs of developing 
and testing #etimeasures, and the'costs ofdata collection and reporting. On the other hand, the 
use ofmeas~esl that fail to account for important differences in the popUlations served by 
various heal,t~ :~are organizations runs the risk of penalizing in'the marketplace those health plans 
and provid~rs' tliat serve the sickest and neediest popUlations. 

Ii i /1 I 
Limitations~it'llcomparabi1ity have implications for current use ofmeasures, especially by 

~, I I I . 

purchasers ~4iconsumers when selecting health plans and providers. How can users of 

perfonnan1ei-pfonnation be assured that available data are reasonably comparable? What 

efforts, if aAy,l he appropriate to promote investment in standardized data collection efforts? 


~! I lj . . ' . 
: • ~ f . 

:~ . Ii 
; r i i ., 

. Gi'l{,en :cUrrcnt uses for performance measures, the ability to compare the performance of various entities is 
especially itripC?¥nt for purchasers, consumers, and regulators, while health care organizations and providers can 
benefit from it~mpa.rative data that help 1:0 identify opportunities for improvement, they may focus OD longitudinal 
or trend data1i¢,dtmeasure improvements within their organization over time. ' 

8Jle~lLle is the HEDIS 3.0 measure of diabetes care~ Health plans can use either pharmacy data, 
claims, or e~s~~Jter da~,.,or medical record review to determine which enrollees have diabetes, the fIrst step in 
calculating tl,le:p~rcentage who have had an anDual eye examination, The eye examination itself can be document 
using either h1eaical record review or claims or encounter data,

;' : I t
'; . i: 
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c. It is bard to know wbether our tools yield accurate information. 
C:li 


Similar to proh'lb~s with comparability, users ofperformance data are also confounded by 

1"1 11 	 •

questions about;(i}.ata accuracy. A recent study by the U.S. General Accountmg Office (1997) 

suggested thai; ~4~ reason many large health care purchasers have refrained from making 

decisions bas~dibh perfonnance data is concerns about whether they are accurate. There are 


:1 UI ' 	 .' 
numerous rea~~n~ why externally reported data may be noncomparable or maccurate: 

perfonnance ih~~urement specifications'that fail to provide detailed instructions; errors on the ' 

pan ofhealth!!c#~ organizations in interpreting specifications; use ofdifferent source data sets 

(e.g., medicalJ;rrc~rds, claims, patieDl reports) to undertake measurement; incomplete or 

inaccurate so~tcle' data sets; and differences in clinical coding systems (National Committee for 

Quality Assu.thl{Je 1995). Another reason purchasers may lack confidence is that most . 

performance ;~~i~ provided by health plans and other health care organizations are self-reponed ' 

and have notlb¢¢h audited by an independent entity. 


'l': "/ 	 ' 

I;'; 1'1' 	 , . 
What steps nhgp,t be needed so that consumers and purchasers can better rely on data for ' 

evaluating q4a~it!y? How can use of external auditing be promoted? Is there 'a need for greater 

standardizadb*l4f administrative data sets? How can we improve our analytic capabilities and 

d~ta jnfrasnic.ty.tes? Should greater attention be focused on specification ofa standard, , 

expanded chhlcal data set? " ' ' 
;;:;11 	 . 

;1: (j;t 	 , ' " 

D. We 1~,f/t know, enough about bow to interpret the results of our measurements. 

" [I ,I' , " , 

The focus on,:dFreloping new perfonnance measures has not been accompanied by the same 

level of effo~!t:q assess how measures should be interpreted by potential users of information on 

health care qu'ality. This concern applies to limitations in OlJI ability both to interpret the r~sults 

of specific ti1:¢~~ures and to make meaningful sense of a group ofperfonnance measures. 


, ;, ,I 1 	 ' ,!;,',;: t' 	 ' , 

. Although i~t~Ip:retation ofsome measures is straightforward, we also measure a significant 

numberoftpiq'gs because we believe they are important and related to health care quality. But 

for many of: thb:se measures, there is little consensus about what constitutes best performance. 

For examPI~J9me sets ofperfonnance measures include specifications for measures ofhospital 

~ength-of-st~Yjl~or various condit.ions, rates ~f performing s.e~ected surgical procydures for health 

plan enroll¢es, nurse staffing rallos for hospItals, and phYSICIan payment approaches. , ' 

Measurem~rit iclfthese aspects implies that there is one or more "right" ratios and approaches; 

while that $ay!or may not be true, we currently have limited ability to detennine, on the basis of 

these typesI16fi~easures) whether an organization is perfonning optimally. 


f;,;Ii' 
The need t6'd~~elop a rational way of using a number ofperformance measures in conjunction 

with each 0.ther is another dimension of interpretability that needs to be addressed. Proper 

interpretatipn/0f a set ofmeasurement data is likely ~o be dependent on the purpose for which the 

measures J,re .tb be used. It has yet to be detennined how well purchasers and consumers can 

incorporat~:iJ~1tiple measurement results into their health care decisiorunaking process, or even 
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to what extentii~l)ey should endeavor to do so. As discussed above, the fact that there appears to 
be l~mited a~il\~ to genera.lize on the basis of i~div~du~l performance measures ~uggests that 
decisionmakirlg: oil the basls ofone or more sahent mdicators may be as appropnate as. an 
approach bas~aIJ* patterns or trends in the data. On the o.ther hand, the exercise of individual 
choice in this ~wJx has significant implications for whether health plans will experience favorable 
or adverse sel~dtibn) an issue that is are not addressed well by current payment methods. 

,. 	 'll .
ii' :I I 	 . 

How can intJ.p,tiability of individual measures and measurement reports be increased? Is there 
a need for a s~,irl in ,~11~~ation of resources to the interpretation. of existing measures and sets of 
measures? ~a.tlactlvltles can be undertaken to foster appropnate use of performance measures? 
. . LII 	 . . . 

IV. 	 Sumthan- and Policy Issues for Subcommittee Discussion 

·!I" i! I
. 	 .. 

As illustrate4 
~ 

ip: 9ris overview paper, consideration of the development, reporting, and use of . 
. 	performance~rrle~sures raises a number ofdiverse policy issues that could be explored by the 
subconunittd~.ilA number of such issues relate to establishing priorities or coordinating and 
focusing perf6flrlance measurement initiatives; others relate to the data and analytic 
infrastructur~: : r;apers to be prepared for upcoming subcommittee meetings will focus on these 

issues in gre~t#ldePth. 

Examples o~t~l many policy issues that this subcommittee could consider follow: 
II' ;t:J' 	 . 

.. 	 Are ~u!*~nt performance measurement efforts targeting'the most appropriate areas? How 
can p,erfbrmance measurement activities be better focused to afford greater protection to 
cons~~fs. an~ to contribute more to continuous quality improvement activities of health 
care1orgaruzatlons? 	 . . '.' II 

.. 	 'M~~!ofthe tensions that arise in competing demands for information on health care 
qual'jtylpertain to issues of resource allocation, priorities, and achieving balance. Until . 
thes~ arb addressed, the health care system may be using its limited resources in ways that 
are ~otlfhe most effective or efficient. What is an appropriate mechanism for directing 
pubtid ~olicy around these questions? . . 

~! 	 l I I ' . 
'! 	 J' J 

• 	 How elah the need for information on quality be weighed against the compliance burden 

on ~ea)ih plans and providers? How can the value of pluralism in measurement and 

rep9rt~4g efforts be weighed against the problems associated with that plurality? 


,. I ~ 

? 	 It 1 . 

~~~ kteps should be taken to promote the development of a data and analytic ." 
in£fas~cture that better supports health c'are quality measurement, reporting, and 
• Jj , 1:1 . .. 

ImPfOjw,tement? .
I!' I 	 .. 

. ~. ' 	 , .. 	 Is tJ,:i~e a need for better avenues for disseminating information on quality and " 

petfobhance to interested parties? Are there approaches for disseminating perfonnarice 


!~: :! I . 
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data th~tl~OUld be well positioned to address issues of data comparability, accuracy, and 
interpr~tkhon?

fill 
I , 
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First, I want to thank the Commission for inviting me to testify before you today. At 
this time of rapid change in our health care system, it is vitally important that we focus 
attention to the need to assure consumer protection and quality standards for all health plans. 
I commend President Clinton for appointing this Commission and you for all of your 
commitments to participate in this important endeavor. 

As managed care penetration in the health care marketplace has skyrocketed, I have 
be<.::ome convinced that we need national standards on quality and consumer protection for 
health plans. While many states have stepped forward to enact such protections, we have a 
health care' system that does not allow states to regulate much of the health care marketplace 
due to ERISA. I would support amending ERISA to turn back health regulation to the states, 
but the political climate is not one where that is a realistic option. So, I have come to the 
conclusion that we must enact reasonable federal standards for all health plans so that all 
Americans have a basic set of consumer protection and quality standards. To that end, I 
have cosponsored two major bills to create such federal standards: HR 820, The Health 
Care Bill of Rights Act, and HR 1415, The Patient Access to Responsible Care Act. 

The health care consumer protection issue that I have been most closely involved with 
over the past several years is access to emergency care. I would guess that each of you has 
heard a story -- especially once you were named to the commission -- from someone YOll 
know who's health plan has denied their emergency visit or the visit of a family member. 
Such denials are most often based on retroactive reviews of the medical record. If the 
diagnosis wasn't an emergency, then coverage is denied. 

Unfortunately, not all of us are doctors and can accurately predict whether the 
symptoms we're experiencing are truly emergencies -- that's why we go to the emergency 
room. In fact, I even have accounts from doctors who have sent patients to the emergency 
room only to have those claims later denied after the person was examined and found out not 
to be experiencing a medical emergency. For example, a doctor in Pennsylvania wrote to 
me that his wife called him at work with symptoms that indicated meningitis. He sent her 
directly to the ER. It turned out .that she was severely dehydrated, which is not an 
emergency so the plan denied coverage for her visit. 

It is also important to note that the federal government has already taken steps to 
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protect people's access to emergency care. Congress passed a law a decade ago known as 
EMT ALA, The Emergency Medical Treatment and Labor Act, also known as the "anti
dumping law." It protects patients seeking care at emergency departments by forbidding a 
hospital from turning them away.' Emergency departments are required to provide a 
screening examination and to provide any stabilization services that are necessary regardless 
of a patient's ability to pay. This is an important protection and it has ended the cases where 
poor patients were turned away from the nearest emergency room and sent to the public or 
county hospital farther away. However, this law does not help people who are insured and 
whose health plan later decides to deny their claim. 

To address those concerns, I have introduced legislation to end health plans' abilities 
to make these arbitrary denials. That bill is HR 815, The Access to Emergency Medical 
Services Act. It is bipartisan legislation with the support of more than 142 members of 
Congress. It's companion legislation in the Senate is S. 356, which also has strong 
bipartisan support. 

HR 815 would enact a national definition of emergency known as the "prudent 
layperson" definition. Its purpose is to ensure that health plans cover emergency care based 
on a patient's symptoms rather than the final diagnosis. Enactment of this definition would 
end the phenomena of health plans denying coverage for emergency care when chest pains 
turned out to be indigestion rather than a heart attack. The bill would also forbid plans from 
requiring prior authorization for emergency care, require that they provide educational 
materials to their members on use of the emergency room, and would provide for 
coordination of care between the emergency room and the health plan once a patient is 
stabilized. 

The core of HR 815 is the "prudent layperson" definition. It is a simple and 
straightforward concept and is already law in a number of states -- with Maryland being the 
first state to enact it. It is a legal standard derived from the long-standing "reasonable man" 
test that has been used in contract and tort law for decades. It means, a condition 
manifesting itself by acute symptoms ofsufficient severity (including severe pain) such that a 
prudent layperson, who possesses an average knowledge ofhealth and medicine, could 
reasonably expect the absence of immediate medical attention to result in -- 1) placing the 
health of the individual in serious jeopardy, 2) serious impairment of bodily junctions, or 3) 
serious dysfunction of any bodily organ or part. 

The Access to Emergency Medical Services Act has broad-ranging support. We are 
especially pleased to have worked closely with Kaiser Permanente in developing the bill this 
year and to have gained their official endorsement for the legislation. As far as I know, HR 
815 is the first managed care regulatory bill to be endorsed by any managed care plan. In 
addition to Kaiser, the bill is endorsed by the American College of Emergency Physicians, 
Families USA, the American Medical Association, Citizen Action, the American Hospital 
Association, the American Heart Association, the National Council of Senior Citizens, and 
the list goes on. 

Even the managed care industry acknowledges that standards for coverage of 
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emergency care is a real issue. It is a key component of the American Association of Health 
Plan's (AAHP) "Putting Patients First" agenda. In order to join or renew membership to 
AAHP, plans must uphold those initiatives. Though they by no means endorse the prudent 
layperson standard, they do state that emergency services should be covered for "conditions 
that reasonably appear to constitute an emergency, based on the patient's presenting 
symptoms." 

Again, approximately ten states have enacted the prudent layperson definition to date. 
In addition, we have successfully incorporated the prudent layperson standard and other 
provisions from the bill into both the Medicare and Medicaid sections of the Budget 
Reconciliation Act in both the House and the Senate versions this year. 

I thank the Commission for listening to my thoughts on this important issue. It is my 
firm belief that access to emergency care is fundamental to ensuring a viable health care 
system. What is at stake here is not an issue of governmental regulation, but an issue of 
protecting patient safety. As the Commission looks toward making recommendations on 
federal standards, I would encourage you to ensure that the recommendations protect 
patients' access to emergency services. I would be happy to provide any additional 
assistance or information that would help you as this process moves forward. 



June 27, 1997 

Ms. Kathryn Paul 
Division President 
Kaiser Permanente 
10350 East Dakota Ave 
Denver, CO 80231 

Dear Ms. Paul: 

I am writing to thank you and your colleagues at Kaiser for going out ofyour way to give 
me your perspective on the HCFA competitive pricing demonstration in Denver last month.' The 
insight you provided was extremely. useful in helping me better understand all of the complex. 
issues surrounding the demopstration. . '. '. 

I would appreciate hearing more ofyour insights as we move forward. I am also' 
interested in keepingabr'east on the progress you are making regarding health coverage for 
uninsured children. . 

Once again, thank you for all ofyour assistance in Denver. 

Sin,cerely, 

Christopher C. Jennings' 
Deputy Assistant to the President 
for Health Policy 

...., 


