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PRESIDENT CLINTON APPOINTS ADVISORY COMMISSION TO EXAMINE CONSUMER
- PROTECTION AND QUALITY IN THE HEALTH CARE INDUSTRY '

Today, President Clinton announced the appointments of the 32 members of the Advisory Commission
on Consumer Protections and Quality in the Health Care Industry. The Commission will review
changes occurring in the health care system and, where appropriate,¥¢ make recommendatlons on how
best to promote and assure patient protections and health care quality.

~ The Advisory Commission has representative members from health care insurers, consumers, health care
professionals, institutional health care providers, health care purchasers, other health care workers,
managed care experts, businesses, and labor experts from around the country. The 32 members have
expertise on a range of health issues including, managed care, AIDS, women’s health, nursing, privacy

' rights, aging, mental health, minority health, family planning, children’s health, and health plans.

The Charge of the Commission

At a time when unpfecedented changes in the health care delivery system are taking place, consumers
and their representatives are increasingly concerned about how these changes are affecting the quality of
%eﬁ*-health care services. The President believes that danng—t-histlme—ﬁﬁ.ehaagq,/we must take steps to
assure that our changing health care system continues to provide the highest quality health care in the
world and to stren éthen CORSUmer gg;ectl ns.

-ra-dqu W"&

_The Advisory Comm1ssmn will exannne.\t(}é concerns about the availability of treatment and services in
our rapidly changing health care system. It will promote a better understanding of changes which are
taking place-and, when necessary, make recommendations to address the impact of those changes. The
Commission members will also drafta G Bill o nghts to ensure that consumers have adequate
protections. . - peh ol

The Advisory Commission will be co- chalred by the Secretaries of Health and Human Services and
Labor. :

Continuing the President’s Strong Record of Improving Quality and Patient Protections
Since taking office, President Clinton has Wdrked to improve‘quality and patient protections by:
. Directing the Medicaid and Medicare programs reminding them that “gag clauses” -- rules that

‘restrict what health care providers may tell their patients -- are strictly prohibited and calling on
Congress to pass bipartisan legislation that prohibits gag rules in all plans, public and private.

. Enacting legislation ending the practice of “drive-by’ deliveries” by requiring health plans to
allow mothers and their newborns to stay in the hospital for 48 hours after delivery.
. Signing the Kassebaum-Kennedy legislation into law, ending pre-existing condition exclusions
and expanding access to health insurance.
. Supporting legislation to ensure that wonien can remain in the hospltal for 48 hours after

~ undergoing a mastectomy and 24 hours after undergoing a lumpectomy.
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ADVISORY COMMISSION ON CONSUMER PROTECTION AND QUALITY

IN THE HEALTH CARE INDUSTRY

ADVISORY COMMISSION

The President signed an Executive Order creating an Advisory Commission on
Consumer Protection and Quality in the Health Care Industry to review changes
occurring in the health care system and, where appropriate, make recommendations on
how best to promote and assure consumer protection and health care quality.

PURPOSE

The Advisory Commission will respond to concerns about the rapid changes in the
health care financing and delivery system. It will provide a forum for developing a
better understanding of the changes in the health system and for making
recommendations on how to address the effects of those changes.

- IMPACT

-

° Thé‘Advisory Commission will provide recommendations that will allow public
and private policy makers to define appropriate consumer protection and
quality standards. ‘

SPECIFIC PROVISIONS

. The Advisory Commission will be appointed by the President and co-chaired
by the Secretaries of HHS and Labor will have a membership with
representatives from: health care professions, institutional health care
providers, other health care workers, health care insurers, health care
purchasers, state government, consumers, and experts in health care quality,
financing, and administration. The Vice President will review the final report
prior to its being submitted to the President.

. The Advisory Commission will study and, where appropriatc, develop
recommendations for the President on: (1) consumer protection; (2) quality;
and (3) availability of treatment and services in a rapidly changing health care
system. ‘

' 3 The Advisory Commission will submit a preliminary fcport by September 30,'
- 1997 and a final report 18 months from the date of its first meeting.

BACKGROUND

The Clinton Administration has a long history of strong support of consumer
protection in all health care plans, including the Medicare program. Two such
examples are his support of initiatives to assure new mothers and babies have access
to necessary hospital care and to protect communications between health professionals
and their patients. :

September S, 1996

o~



QUALITY HEALTH CARE: A CLINTON ADMINISTRATION PRIORITY

. Today, the President is announcing that a renewed emphasis should be placed on
assuring quality and consumer protection in the nation's health care system. At a
time when unprecedented changes in the health care delivery system are taking
place, consumers and their representatives are increasingly concerned about how
these changes are affecting the quality of health care they are receiving.

. To assure that our health care system continues to provide the hlghest quality
health care in the world and to strengthen consumer protection, the President is
issuing a challenge to the Congress to pass two consumer protection initiatives
that have already received broad, bipartisan support before they adjourn for the
Fall election. ' _ .

= The President believes that too many health plans "gag" their doctors from even
telling patients all their treatment options. And too many health plans are telling
mothers of newborn children that they won't pay for the cost of hospitalization
beyond 8-24 hours after birth. ‘

= The President strongly believes that these practices must stop. He is calling on
the Congress to pass two bills that would direct health plans to give mothers the
opportunity to stay in.the hospital for 48 hours and would prohibit plans from
restricting communication between health professionals and patients.

" In addition, the President is announcing the establishment of an advisory .
commission, co-chaired by HHS Secretary Donna Shalala and Labor Secretary
Robert Reich, to study and, where appropriate, to develop recommendations for
the President on (1) consumer protection; (2) quality; and (3) the availability of
treatment and services in a rapidly changing health care system. :
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SUMMARY OF CONSUMERS UNION TESTIMONY

The Health Insurance Portablhty And Accountab1 1ty Act (HIPAA) will heip hundreds of .
thousands, perhaps a few million’ consumers, get (and keep) ‘health insurance that would not
have been available w1thout the bill and help them avoid onerous pre-existing condition
exclusions. Congress should monitor the 1mp1ementat10n of HIPAA carefully. Some of the .

bill's provisions, and- the ﬂex1b111ty it provides states,  could result in problems for consumers. - ‘

There are early warmng s1gns that Congress should pay spemal attentlon to the followmg

.Portabzhty There are mdlea‘nons that the interit of HIPAA may, be undermmed in some

- states where the powerful insurance mdustry puts pressure on 'state legislatures to roll back

- earlier state reforms that went further than the provisions of HIPAA. In other states, the
insurance mdustry is pushing for "minimal compliance." Congress- should monitor carefully
whether consumers do get the full protections that .were intended in HIPAA. Congress
should establish a counseling program to provide i insurance counseling for people under 65
modeled on the suoeessful Insurance Counselmg and Asmstance (ICA) program for semors

Long-term Care Insurance The HIPAA provrslon for tax deductlbrhty for long-term care )
insurance has made a complrcated market even more confusing for consumers. Consumers
may have a choice between purchasing a "tax- qualified" policy that provrdes little long-term
care coverage or a policy that is not "tax- quahfied" but that provides comprehenswe ‘
protectlon The Department of Treasury should study the 1ncon31stencles between HIPAA
and state law, and should provide matenals that w111 protect consumers, -

‘Medzcal Savmgs A,ccounts. Congress,should‘ma,ke sure that the st‘udy of the impact of
MSAs carefully measure potential selection of healthy risks into MSAs, and should require
" that the study be submitted on time. In oversight of the Department of Treasury - ,

- implementation, Congress should monitor how the Department tracks the "previously

' uninsured"‘ and assure that it'enforees ,t‘he cap. on the size of the demo‘nstration strictly

"Nzche Insurance Prodncts Sold to Seniors. HIPAA opened the door to expanded sales of

unnecessary, limited insurance policies to seniors. ‘We urge Congress to monitor this market

carefully and consider ehmmatmg HIPAA's prov1510ns that change the requ1red dlsclosure
statements and redeﬁne "dupl1cat1on of insurance eoverage :

, Criminalization of AsSet’DiVeStiture. Congress should mOnitor' the implementation of the
. provision: that could put seniors who madvertently violate the 1aw into jail. ‘This provision is
leadmg to consxderable alarm among semors '



Thank you fér invifing Consumers Union' to testify today on the
impAlementaticn of the ;'Health Insurance Portability and Accountability Act" (HIPAA).
I would like to begin by commending the Members of this Committee for all of your
work on health care reforﬁ - botﬁ the work that ledAto HIPAA and your earlier efforts
to enact natiohgl health care.refor.m.' We are grétéfUl to Chairman Jeffords for his
leadership on the issue of ]ifetime'capé, and ‘we want to £ake this .oppprtunity to thank
Senator'K.ennedy for his leade‘rsh'ip in working to get a bill passed last year,‘ resi;ting a
» fulll-scalé medi‘cal_ savings accounthroéram_; and successflilly fr;clu’ding. important
pr'otections .for MSA ‘consumers in the final bill. | | |

Thanks to fHPAA»,‘hﬁndréds of t»hlousands,. r.nay‘be a few mill_ibn consumers will
avoid onerous pre-existing ccnditién exclusions and will be able to get -- and keep --
health insurance that would ot have been éyailab]e without:the‘bill.' In a world where
cdmprehensive health care reform has been a long-standing 'unfulﬁlled dream, there
waé celebration when the bill was enacted. But I beli.eve' that there is consensus --

- even among its strongest supporters -- that HIPAA was a modest bill. It should be

'Consumers Union is a nonprofit membership organization chartered in 1936 under the laws of
the State of New York to provide consumers with information, education and counsel about goods,
services, health, and personal finance; and to initiate and cooperate with individual and group efforts
to maintain and enhance the quality of life for consumers. Consumers Union's income is solely
derived from the sale of Consumer Reports, its other publications and from noncommercial
contributions, grants and fees. In addition to reports on Consumers Union's own product testing,
Consumer Reports with approximately 5 million paid circulation, regularly carries articles on health,
product safety, marketplace economics and legislative, judicial and regulatory actions which affect
consumer welfare. Consumers Union's pubhcatlons carry no advertising and receive no commercial
support.
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viewedv as a first step -- n-ot the last étep - toward he‘alth care reform.

We commend this Comrﬁittee f(')r‘ho‘ldihg this im‘p‘ortant hearing}to explore
;'implementatvion issues. My testimoiny’will address several areas where there are early
warning signs of problems that ne‘ea thé’ e_tttention of Congress. Before addressing -
‘these specific concerns, I would urge this Committee to set an agenda for its wérk
during the 105th Congress that establishes HIPAA as a first step in a series of |
measures that will move this nation toward universal, high quality health car.e
i:overage. We urge-you to set as é high priority ‘legislation that will extend coverage |
- to all children in this éountry, legislation thaf will establish évubsta.ntial, badly needed

consumer protectiqns for all enrollees of ‘managed care plans, and the establishment of
" a blueprint for vadc‘litionval méasures fhat will‘ultimate‘ly lead to comprehensive heéith

care refofm-. .Aﬁd we urge you to do all that you ’c’an‘to _presclarve; the structural

integrity of the Medicare and Medicaid pfograms -- two programs:the‘tt have provided‘

years of health care prptection. fc;r miliions of elderly and p’oér consumers.

This ;s the appropriate timé for the Svckanate L‘gbor and Human “Resources

- Committee to begin its overvsig‘ht function. As I will desgribe below, there is al'r"eady
concern that while HIPAA holds the pétenﬁal to help many consumers;' it also has the
poténtiai to .éreate new problems for others. | The best way ,to&minimize the problems is
to get all appropriate federal agencies -- and the Congress -- working té make sure thafc
ambiguities of the law are clafiﬁed and to take sfeps to preventunscrp‘xpulous players

in the market from exploiting consumers in order to line their own pockets.
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In my statement, I V\;iu address the following iSSue$: portability provisions,
" long-term care insurance; medical savings -accounts; niche insuraﬁce préducts sold to.
_seniors; and ériminalizaﬁon of asset divestiture.
FIVE KEY IMPLEMENTATION ISSUES
- Portability of insurance coverage. Perhaps the most importént improvement
that HIPAA makes in the health‘ insurance market is‘the "portabilit?" protection it
provides consumers who are able to remain cbﬁtinuously insured. anéumers who’
switch jobs, from one employer who offers health coverage, to another that also offers
health coverage, will not face new pre-existing cqndition per>iods,» during whichA they
would haife been irlle]igible' for certéin‘heélth beneﬁt‘s." Individuals who work fof an
employér offering health coverage will bé ass.ur‘ed that they will not be denied
~ coverage or ,éhai‘ged higher premiums B.ecalise of their health’status. Individualvs who
leave the work force will be able to ‘kee;‘.: some sort of health insurance (prow;idéd’ théy
can pay the premium).

We understand that the purpose of this hearing is not to re-write fhe legislation,'
but nevertheless it is impAortant that I point out that there are n'xillions of qons'ur'rlers'
who will not benefit from’the protections against pre-existing conditioné: any
cdnsumer th can not' afford to continue to pay for their coverage when‘ "between
jobs" is.likely to face pre-existing cpndition ‘waiting per.iods ‘When and if they bécoine
eligible fér anew e'mplo:yer’s hea}th plan. Also, there is no assurance thaf premiums

will be affordable for consumers under the bill. In Iadditién, the bill has exceptions.
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For.example, there 1s an eﬁcception in Section 2721 for state énd local governments,
that will'keep cérﬁéiﬁ péople-s‘uch.as non-federal public employees from benefitting
from thé port;cxbility protectiqng. '(Public émployees in'states with state legislation
may ‘be protected, bl;lf ﬁublic_emplcyees in fhe éther states.-- roughly hal»f . could ﬁnd,
4thatv t_hey are without. portability prc;tectians if their state or lqcal government employer
chooses not to prbvide the protéctions.) This gkception will be a surprise to those
indivi‘duals v's./ho ﬁnd they' are cagght in a loophole that deniés fhem protection.

Working with tfle bill as written, we have .severa'_l concerné.

F irst;' we believe ‘that consuxﬁérs‘ expectaﬁons about the ﬁroteétions tﬁatiare
| offered by the bill may be out of line with the reality of the bill's impact. There has
Been considcrable éxaggeration.abo.ui the scope of the protéctions -- and éonsumers,
understandably, are expecting the bill to solve more problems than it will. An’
important role, then, for the govefnment, ‘is‘ to educate consumers about their rights
under the bill as well as the time frame for the bill's implementation. Consumers are
going to need assistance -- frph the fe_ég;al government and from their state.
government -- in.r"lavigating this new héalth insq%‘énce marketplace.

- Second, we have serious concerns about how the ins.uruance‘industry will turn
the bill's provisions for state ﬂ;exibi]ity (in choosing ;what mechanism to use to make
individuai irisurancé available to people with prior group coverage) to its advantage,
with serious implicationé for consﬁmgrs. | We are hearing reports that insurance

companies are working to actually undermine and overturn state regulations and laws




that offer consumers greater protections than those of HIPAA. I;“or ekamplé, we have
heard ‘Ichat insurance carriers are working behind the scenés to undue the rating reforms
that Colorado had enaéted into léw prior to ena{t:tmenyof HIPAA. In some states, the
insurance indﬁstry is working hard té achieve "minimal" compliance; if they succeed,
many consumers will not benefit from "portabAility" because the policies offered by
‘insurers will be unaffordable since only high risks will be 4covﬂeréd by them. Over the
| past 60 years; Consumers Union has been alarmed at the cloué that insurance
companies have before the United States Congress. Equaily disturbing -- but perhaps
not as visible to those of us inside' ;che beltway - is the influence that the insurance
industry has in state legislatures. With the voice éf the consurﬁer quiet"inchmp.arison
simp]y .because we can't match the resources of the insurance giants, the risk is that |
the consumer will once again be thé‘ Viétim of special interest pol‘iti-csr;.‘ a potential
unintended consequence of HIPAA. |

Therefore, the Congréss/shou'l"d r:m'mxitor state response to HIPAA  If aé we
fear, ‘mfv}mevntumv grox.w's“fo'r states t‘c.overturn hard foug'ht'co*nsufnér'pro‘tectior;s of the
health insu‘rance market (eg., mafket reforms that define groubg as ‘b‘eing vsfze 1 toA 50 i
and rating reforms that loWer premiums for i}igher risks), then we ‘wQufd urge
Congress té establish federal standards.that clearly preempt state Vlaws in order to
protéct consumers. We do ﬁot belié\}e that Congress intended that HIlPA.A be an
excuse for industry to sfrong-arm states in.t‘o‘ rolling bacl_c established state policies that

go further than the "minimums" in HIPAA -- for example, prote‘ction‘s that help make
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health insurance affordable to self—employed groups of one or to people who are high risks.

Long-term care insurance. The HIPAA provision that ext‘ends a limited
amount df tax deductibility to premiums paid for long-term care insufance2 also raises
serious implementation concerns. 611 Jan‘uary 16, 1997, Consumers Unidn filgd
comments on the long-term care issues with the Department of Treasury.’ Consumer
‘ Repqrfs has‘pubiished reports on private long-term care insurance policies that clearly
show that shopping for a long-term care policy is very .confusing and ﬁlleduwith traps
for the codsume_r. In June 1991, the Consumer Reports article "Gotcha: An_Empty
Promise'to the Elderly?" identiﬁed numerous consumer problems.in this market
including: the absence of built-in inflation protectioﬁ; the absence of nonforfeiture
benefits (énd high lapse‘rates); variatiod in definitions of beneeﬁ'ts; dgent incentivés to
sell policies :without considering the Iong—range_interest,s. of policyhplders; and the
potential for premiﬁm increases. .

| Unfortunately, HIPAA makes the long-\term’care insurance market even more
complicated and adds a new ‘tfap for consumers: HIPAA establishes a né;w, relatively
restrictive definition for long-term care policy beneﬁts for poli’cies that arvevto be “tax

qualified." What this means for informed consumers is that they must choose between

ZConsumers Union opposed the tax preference for long-term care insurance premiums because
we believe that limited funds that are available to pay for long-term care should be targeted to help
low and moderate income consumers, rather than create a new (and potentially very costly) tax
preference that mostly helps the rich. - '

*Letter from Gail Shearer Consumers Umon to Donald G. Lubick, Actmg Assistant Secretary
for Tax Policy, January 16 1997,
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(H) buying'a comprehensive long-term care insurarice policy that offers benefits for
home care, and nursing home care, "triggered” by a range of possiblédisability levels,
and (2) buying a léng-térm care policy that prox?iiieé benefits only ﬁnder the mvost‘
extreme qasés of disability.

In this market, it is very hérd to §e an informed cénsumer. While the
Department of Treasury 1s expected to rele'ase guidance for consumers in April,
consumers are being Barraged with sales pitches from insurance éompanies already. In |
addition, insurance companies are using the tax prefe,rehcé'issue ‘as a marketi'ng tool --
but at this point; the insurance'companies are n‘ot‘in a position to evén judge whether .
the policy V\'ziyll truly be tax dedﬁctible for‘the consumer; " There \&gs mention in the
Wall Street JournalA that; due to tﬁe 'tax incentive, some companies are repbrting that
sales of long-term care polic‘i‘es had alreédy increased by 50 percent. An internet
posting? lists the "fact” that "[IJong-term care insurance is tax deductible,"” without
mentioning that individuals' premiums are deductible only 'to the ‘extenf that ;chey (and -
other‘}‘le'_alth costs) exceed 7.5 percent of ihcome, and that orﬂy "qualified" policies are
tax deductible.( |

The iﬁcon‘sistency betweeﬁ the long-term care insurance provisions 'af HIPAA
and state I:aws and regulatiﬁn's méaﬁs that there is confusion all around. Clearing up

this confusion and-then providing useful information to consumers should be a high

“http://jvm com/future-care/ |
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priority for. state and federal regulators aliké. | ‘

In our comments, we L;rged the Department of fi“reasury to make use of the
existing InetWork of senior health inSurance counselors -- participants in the Insurance
Counseling and Assistance Programs (ICAj -- to help communicate with consumers |
who are tfy_ing to sort out the complexities of the ldng-term care insurance market.

Each state now has an insurance counseling and assisfance program, which trains
volunteers to assist seniors with their health Ai.nsurance, needs -- choosing a Mediéare
supplement insurance policy, choosing a long-term care insurance policy, or filing .
Medicare claims. These programs have a r,eady-made network of ht;ndreds of people’
who are anxiou; to receivé accurate information about the new tax preferences for
long-term‘ care insurance. We urge all the federal departments charged. with
imp]émenting HIPAA to use these ‘prégrams to communicate with seniors.

Medical savings accounts. Perhaps the most controversial issuve that surfaced
'during the enactment of HIPAA was medical savings accounts. During consideration
of thé bill, Conéufners Union expressed strong concern about the potential for medical
- savings accounts to fragrl;lént the health‘insurance market, and cirive up premiums for
those people who prefer-to‘ r'emain in the \traditiona'l (relatively low deductibie) health
insurance market. In the end, HIPAA included a démonstratian MSA programA of
limited size, and, thgﬁks in 'largé part to the work of Senator Kennedy, many crucial
consumer protections that help make the high deductible insurance policies that are |

paired with MSAs more comprehensive in coverage than they would have been in the




absence of the protectio‘ns‘

One of our implementation concerns involving MSAs relates to thé measu'ring
of the extent to which relatively healthy peo:ple‘ are drawn to MSAs. During the
Congress' consideration of HIPAA, we pointed out that many objectivve studies predict
that wides_pread adoption of MSA‘s‘Vin thg bealth care marketplace will eventually lead
to substantial increases in pfemiumé n the tradi;ciona],@low-deductible market. HIPAA
requires the Comptroller Geperal to contract with an outside :c;;roup to stu‘:‘iy‘ the effects
of ﬁledical, savings accounts in the smali groﬁp market -- iri"part_i‘cular, the effec’tson
selection, health costs, use of preventivehc‘aré; consumer choice. and scope of coverage
of high deducﬁble plans. | I can not empHaSi:zé éﬂough the impo’rtance of careful study
design if this critical task is to be done properly.’ It is crucial that the study carefully
consider the health status of families enrollte'd in MSAs with the health sfatus of
families not in MSAs. Strong Coﬁgresgior.\eil oversight -- as well as the insisténce'tha.t
the study meet the législatively established schedule -- will be ci‘ucial.

A second area of concern is th'e‘v strict adherence to fhe ‘cap on the size.of the
demonstration program. There has been significant publicity‘ about th.e introduction.of
MSAs -- with a federal tax deduction -- into thé health care 'marl'(et. Once égain,
consumers' expectations with regard to MSAS are ﬂigh. The Depaft}nént of Treasury

~ issued a notice (Notice 96-53) on’ November 29, 1996, fhat explained various elements

*See also Katherine Swartz, PH.D., "Medical Savings Accounts and Research," Inquiry, Fall
1996. ’ ‘ : : :

\
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of the MSA pilot project. The notice raised several importantA implementa‘.tion issues.
First, thevnotice indicated that MSA enrollees will be in charge of deciding.how the
MSA account funds are to be used, apparently with little (if any) oversight. In ‘other.
words, based on this notice, individqais'w‘ith MSA accouﬁts will have va free hand to
dete;min_e whether a particular expenditure should be c;)nsidered ¢1igib1e for coverage
under the MSA.. The notice does not indiqaté' ‘what r§cords individuals should
mainfain. It does not indicatc;: that MSA distribufions will be suhject to IRS audit. We
urge the Departrnerit of Treésury to éiffér guidaripxj: to consumers on how to determine
whether an expenditurg should qualify ‘fori;VISA _céyérage. In’ad‘dition, we believe that
it would be prudent to gStaBlish the samé ki.rid,,éf yeriﬁcation system that exists for
other health care expenditﬁres that qu.alify as tax deductible'." Without a systérh in
place, it is ppssible that MSA funds‘Wil] be used for purposes that should not truly be
considered as health care expense.s, leaving, MSA' enrollees with the prospect of having
depleted accounts just '.When health care expenses occur.

Another area where we believe Department of Treasury guidelines will be
impqrtant is in the area of inyestment options for'MSA.accounts. One of the reasons
that Consumers Union has opposed medical savings accounts is the fear that mo'ne“y
will vbe diverted from the pool of funds available to qoirer health care expenses and
, into'savings accounts fér the V}}ealtthy.v If éon‘su‘mgrs can invest their MSA account
funds iﬁ the stdck market, ‘Fhéh we believe .that‘thié will intensifyI the pergeption (and

-the reality) that MSA pfograms are about investment -- not’payinvg health care costs.
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The Wall Street Journal recently reported that, a'sv we feared, some insurers and banks
are already marketing MSA accounts as a means of long-term investing.®

Another area of c_oncerh with MSA implementation involves the _enfofcement of
the 750,000 cap in the number of MSAS allowed under the demOnstratibn. In its
November 29, 1996 notibé, the Dep?rtrﬁéht of .‘Tfeasui"y did not provide assurance tﬁat
it will carefully monitor and 've‘rify.the nleber of MSA enrollees who are "previously
uninsured."" The bill makes it clear that to be conéidered "previously uhiﬁsured,"
consumers could not have had comprehensive insurance coverage for a'.siyé—n;onth
period before the start of high-deductiblé coverage. If people who actually had
insurance are counted as "previously uninsﬁred," then the cap is likely to be exceeded.
'In.addition, the notice raises the possibility that there will be consideréble'time'lags
. between the ‘time that the maxi'mﬁm 1s exceeded, the time the notiqe to the public that
th‘e .cap limits have been reached issued, g‘nd'the'time that sales,lof_ne-w MSAs actually -
“end. To the.'éxtent that lirr}its are 'éice'e.ded; rhore'accoﬁnts than Corllgrésls':i'nténded
will be opened.

Niche insurance })roduéis-s;old to. .§éniérs. Another area tﬁat bears careful
oversight by Congress is the brivéte :health.insurancé market for seniors. In 1990, ‘as
part of OBRA-90, Congrgsé successfﬁlly overhauled the senior health insurance

market. The result was a simplified market (with ten standard benefits packages) and

*Nancy Ann Jeffrey, "New Medical Plans for Small Businesses Carry In.v'estment Opf@onsP but
Also Risks, Wall Street Journal, January 3, 1997, ' o
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substantial reduction in the slale of wasteful, duplicative policies to seniors.
Unfortunately, HIPAA turned back the clock on these re‘forms.by making it easier for
insurance companies to sel_l policies to seniors that tliey simply don't need.if they have
Medicare coverage and one medigap policy. HIPAA changes th_e definition of vi/hat
constitutesA"dupli.cation"' in this market, and now allowe insurance companies o sell
multiple, overlapping policieé to senior's as long as all policies pay benefits. The bill |
also guts the disclesure requirernents tliat were developed by' the National Association
of Insurance Commissioners (and approved by the Secretary- of Health and Human
Services) to warn lconsumers against possible wasteful duplication. The disclosures will
soon read: "Some health care serviees paid i‘or by Medicare may also‘trigger the
' payment of benefits under this poliey.." lnstead of a warning against duplication,
consumers will get a marketing pitch saying that they could get extra beneﬁta.

| As a re‘sult of tliie provieion, companie.s that rnarket policies dupliicating
‘Medicare and Medicare supplement insurance will again be _abl'e to sell numerous
policies of little value te consumers. For'example, hospital indemnity insurance,
cancer insuran.ce, and intensive care insurance are policies depigned to prey on seniors'
fears. Comparies are marketing these policies on the internet, and the insurance'press
is writing about these growing markets. Expansion of sales of such "niche" products
to the elderly are inevitable, as a result of this p_rovision of HIPAA, and are not in the

consumers' interest. We urge you to monitor carefully the impact of these changes on

the health insurance 'market'for‘ seniors, and take further steps as appropriate_. -
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Criminalization of ass‘ét dz’v;sriture. "Seotion 217 of HIPAA 'included“a
prowsmn that established crlmmal pena tlevs (mcludmg jall) for people who "imowmgly
. and willfully dlsposes of assets" m order to gam ehgxbllxty for Medicaid. This
pr_ovision lcam'e as'va lasf mihute »surprlse_to many _healthi pollcy ‘analystsfwho :
p,artic‘i'po.t‘ed"in fhelle‘gisla!:i“v.e, proc‘:es:s’ leadi'ng. to HIPAA. T ho intent of Cor'igli'ess‘ was
- clear: to 'p:ovic‘ié‘a strong iooeqfi;fe,against Athe_"'.hidiog of; :faro'ily. asoets ,thatrsh'o‘uld bo |
'r used to cover IOng;tefoa oare oosts ’?Whi'lej:\x;e ‘sh‘éré fhe’ objéc':tiw.}e.of Congrosé to
'preserve Medicaid funds for the trul y .needy, we are deeply troubled by the prospect of
HIPAA leading to the transfor of e]derly nursmg home re31dents from thelr nursing
homevto‘ -prlsOn. ' |

Whether or not Congress ‘chooses‘ t_o r_etoin'the c;iminélization provis.ion,'it is
impo;taﬁt that you understand how oome pjc_ople aré respoﬁdivngj,to 1t In .Arizona,

‘lawyers _aré playing on the fears of the elderly to drum up busine‘ss... An ad ran in the

v"Phoenix Daily NeWS-Son that said: -

- "You Onlv Have Unt1l December 3lst 1996

“To Avmd makmg the Mistake That Could Toss You in Jall . Congress'f "

Sneaky New Law Is the Most VlC]OUS Attack on Retlrees Yet"'
The toll. free number; publlshed in the‘full‘ text of the ad led to a«me‘ssage, reco,rded‘in
a woman;s \'roi.ce, thot offered a ,Warn’ing :abolu;c th_é "Graodm:é goes to jaivl‘law." This
ad stirred up alaro1 in the senior 'con'imunity,- ,ItArrll.adve s,eni,o_.rs’foa;' that (as the ad

indioatéo}'simply méking.giﬁé to childfeo or grag'd-childrén, or adding an adulf child's

.o
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naﬁl‘é fo a checking éc’cqunt"(to.e‘nsuré vécce‘s‘s if Asomething,héppened to };ou) could be
a .felony‘ leading to.impriéonmeﬁt." U;lfqrtunately; HIPA‘A rais.es thé possibility that
. §enior(s will be scércd inordinétcly, and may deter them fron; éome pruder{t ‘ﬁnéncialz :
' transactions. We be)lﬁi‘evg ’thvaﬂlt .Congréss shouylldr >clarify‘ that felony. ch‘arg'eqs,«_ﬂ‘steep fines,
and imprisoﬁment will not épﬁly to the average.cit'izen:who is merély:tryin‘g to"asé,ure
';ch.eir bills will be paid in thve'é,%/ent.vthét they become vin'éap’acitated.
© RECOMMENDATIONS.
Iﬁ re‘éponse to gti; Cbncerng, we fecorh'r‘neﬁd 't.hat the Congfess:
1. Mo'ni"‘gor' t;h"‘e.:;rnplem.entatic'h.Qf HIPAA by thelstétes. If states react tov |
ﬁIPAA by folling back sﬁ‘onger state laws_,'or‘if "miniAmal compliance”
fails :to_providé afford_able .ins'urz_,m.ce_éo\;.erage?',then Coﬁgress_ should -
vco.nsi'der strénger.lc;gislaﬁion ihat redﬁces ‘st‘ate flexibility.
2.( v Moﬁitpr the in{plerﬁén'tati'o'n of HII%AA““by federal agencies. | Federal
ag'enciest should'provide ihforﬁ‘ation that consumers can ‘use about their‘
n ﬁew portvabil,ity righ”c‘s‘, | I'ohg;%érm'éarg iﬁs’uranc’:e, énd médical saviﬁgs- |
accounts. - They sh:ouldi'v-beA ‘r’eciuir,ed to meet the'vtime'ta;bies established in
HIPAA,:'for' subr’nissi(;ﬁ (':)fk key reports such és theA.impact‘ of MSAs on théA
health: insurance fnarket._. They. :sh:é.uld Wo"rk clgﬁsely with the Insurance
’ Coun's‘eling‘énfl Assistance Prégram (ICA) to‘f evd'u(:ate seniors aﬁout hedlth |
' insurance, especially long-terﬁyt:afe insﬁrancel’ |

3. Monitor developments in' the health insurance -méfketplacé. If marketihg
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abuses abound, 1f new'niche producf markets (especially \for seniors)
grow, then Cohgréss should take corrective action .quickly.

4. Establish‘ a éognéeling program - modeled on the successﬁil Insurance
Counseling and Assistance Program (ICA) for seniors - to help
consumers navigate the health insuraﬁce markgts and hé'lp‘ tﬁém benefit
from fhe protectiong in HIPAA.

Holding this’.hearing ‘is the first stép toward'sucées»sful‘ implementation of

HIPAA. Thank you for providing us the opportunity to testify. We look forWard to
working with this Committee m cont.inuing to ;z{ork toward a health carelmarkét‘plzvtce

that serves the needs of consumers.. -



THE WHITE HOUSE

. Office of the Press Secretary

For immediate release - | | May 28, 1997

PRESIDENT NAMES CHRISTOPHER J. QUERAM TO THE ADVISORY
- COMMISSION ON CONSUMER PROTECTION AND QUALITY IN THE
: HEALTH CARE INDUSTRY ‘

The President today announced the appointment of Christopher J. Queram to the
. Advisory Commission on Consumer Protection and Quality in the Health Care Industry.

Christopher J. Queram of Madison, Wisconsin, has been the Chief Executive Officer of
Employer Health Care Alliance Cooperative (The Alliancé) since 1993. In his capacity as CEQ,
Mr. Queram is responsible for establishing the strategic direction and operating performance of a
health care purchasing co-operative owned by over 100 member companies and serving over
75,000 employees and dependents in Wisconsin. Major functions of The Alliance include
provider contracting, data management and reporting, consumer education, employer/provider
quality initiatives, and public policy/legislative advocacy. Mr. Queram was previously the Vice
President of Programs from 1988-1993 and the Vice President of Support Services from 1986-
1988 at Meriter Hospital in Madison, Wisconsin. He served as the Vice President of
Administration of the Methodist Hospital from 1983-1986. From 1980-1983, he was the
Assistant Vice President of Administration at Froedtert Memorial Lutheran Hospital in
Milwaukee, Wisconsin. Mr. Queram received an M.A. in Health Sciences and a B.A. from the
University of Wisconsin at Madison.

The Advisory Commission on Consumer Protection and Quality in the Health Care
Industry was created by Executive Order. The purpose of the Commission is to advise the
President on how unprecedented changes in the health care delivery system are affecting quality,
consumer protection, and the availability of needed services. Through a series of public
" meetings, it will collect and evaluate information and develop recommendations on improving
quality in the health care system. The Commission is co-chaired by the Secretary of Health and
Human Services and the Secretary of Labor.

The Commission has broad-based representation from consumers, businesses, labor,
health care providers, insures, and quality and financing experts. The Commission members
have expertise on a range of health issues including the unique challenges facing rural and urban
communities, children, women, older Americans, minorities, people with disabilities, mental
illness, and AIDS, as well as issues regarding privacy rights and ethics.
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Severe Mental Illnesses and Managed Care:
Implications and Impact

. Testimony of Laurie AM.' Flynn, Executive Director, National Alliance for the Mentally 11l

before the
Advisory Commission on Consumer Protection and Quality in the Health Care Industry

June 24, 1997

.- An estimated 5 million American adults, or 2.8 percent of the population, suffer from

severe mental illnesses, including schizophrenia, bipolar disorder, severe recurrent
depression, obsessive-compulsive disorder, and panic disorder. 3.2 percent of American
children and adolescents also are plagued by severe mental illnesses mental illnesses.

In the last 15 years, research has wrought tremendous advances in treatment and services
for these illnesses. New medications, which are more effective and produce fewer side-
effects are now available. And support service interventions, such as the Program for
Assertive Community Treatment (P/ACT), have been clearly demonstrated to enable most
people with severe mental illnesses to reside in the community. Indeed, employment
services—particularly supported employment—have been shown to be effective.

The course and manifestation of severe mental illnesses do vary. Thanks to the treatment
advances, for a growing proportion of individuals, appropriate therapeutic interventions
permit the pursuit of a productive and independent life, with limited disability and only
occasional periods of crises requiring more intensive care. And even individuals with the
most severe disabilities look to better levels of recovery than possible a generation ago.

Still, severe mental illnesses produce a lifetime of illness and disability for most
individuals. Typically striking in adolescence or early adulthood, these brain disorders
severely impact on the productivity and independence of many individuals, by virtue of
their impact on cognitive, emotional, and social functioning as well as the fact that they
interrupt education and early employment experiences.

b .
These illnesses are equal opportunity diseases, striking both men and women, people of all
ethnicity and race, and individuals of all socioeconomic groups. The disabling impact of
the illnesses also poses a large price tag for our nation. Recent careful estimates
conservatively put the total cost of mental illnesses at $136.1 billion (in 1991), reflecting
healthcare costs (e.g., hospitalization, health care provider visits, and medications) and the
costs of morbidity, mortality, and care-giver burden. In fact, people with severe mental
illnesses make up between one-quarter and one-third of the enrollees receiving disability-
related income from the Social Security Administration (in the form of SSI and SSDI).



The momentous changes occurring in both the private and public health care system are of
obvious. concern to people with such chronic and disabling illnesses. Historically, people
with severe mental illnesses were relegated to a public mental health system that was
essentially a system of large state institutions. This reflected both the lack of treatment
options and a private health care system that did not cover mental illness treatment. While
the deinstitutionalization movement in the 1960s and 70s resulted in the discharge of most
individuals from state hospitals, private sector coverage of those with the most disabling
illnesses did not follow, even with treatment advances. So, today, most individuals with
the most severe illnesses still rely on public sector monies to access treatment and services,
albeit outside of long-term institutionalization. :

Chaﬁges in the health care system with the most impact on people with severely disabling
mental illnesses include:

e a move toward parity coverage in private insurance. The National Alliance for the
Mentally I1I has led the effort for nearly ten years to effect an end to private insurance
discrimination, winning parity laws in several states and at the Federal level. Given the
improved treatments available for these brain disorders, better private insurance
coverage is absolutely essential.

® the advancement of managed care, Managed care has tremendously reshaped the
healthcare system in America and has considerable implications for people with severe

- mental illnesses. Not only does managed care dominate the private sector insurance
(permitting parity coverage to move forward), but it is now marching through the
public sector. It is important to note that specialty managed care organizations—so-
called mental health carve-outs—dominate the delivery of mental health care for
people with severe mental illnesses, especially in the public mental health system.
While the managed care concepts of integrated care and prevention of disability and
recurrence are, in theory, to the benefit of individuals with severely disabling and
chronic mental illnesses, the emphasis on cost-cutting in managed care is especially
dangerous to this population, which is an expensive one. Because of the potential
benefits of managed care—recovery-oriented care—and the specter of denied care due
to cost-control and profit motivation, NAMI has developed a set of managed care
principles (see attached “blue card™).

e changes in the public system. Various changes are occurring in the public mental
health system with large or potentially large implications for people with severe mental
illnesses. As noted, managed care is substantially altering the public mental health
system. The role of states and counties—public organizations—is changing from one
of direct provider and/or administrator of services to one of payer for services. This
means that states and counties must become more expert in contracting for the
administration and provision of services to individuals with severe illnesses and must
‘become more active in monitoring these service delivery systems. '
Managed care is not the only change occurring in the public mental health system—the
public administration of the system 1s also in the midst of change, with mental health
directors and departments being subsumed into larger human services and Medicaid
departments within the states. This may mean that influence on decision-making
affecting people with severe mental illness is diluted and that the ultimate decisions
concerning this population will be made by individuals who are not very



knowledgeable about mental illness. A final poten‘nal change of note includes ongoing
discussion of and movement toward less Federal contro] over the use of Medlcald
dollars by the states.

The evolution of parity private insurance along with the emphasis on cost control in
managed care and the reduced role of the Federal and State governments make it
imperative that real quality control measures and consumer protections be realized for both
private and public sector health care delivery to people with severe mental illnesses. As
noted above, while managed care systems offer some theoretical advantages, most notably
an eye toward recovery and prevention of relapse, at this point in time the dangers of
managed care weigh more heavily at this point in time. As with other populations facing
long-term illness with disability, the jury is still out on whether or not managed care can
(or will appropriately) serve such individuals with complex, comprehensive, and long-
lasting needs. Listed below are some concerns expressed by members of our organization
and seen in our own research. Quality assurance and consumer protections should address
these issues.

o  “Micromanagement of care” In our analysis of managed care systems in several state
public mental health systems and our survey of managed care organizations, it has
become clear to us that case management is too often simply a gate-keeping
mechanism that introduces a hassle factor into each episode of treatment seeking. For
individuals with chronic illnesses with multiple needs, this amounts to more than a
hassle factor, but rather is a real road-block to providing effective, comprehensive care.
And while many of our members report that perseverance usually pays off in these
systems, vulnerable patients without a family member to advocate on their behalf may
be essentially locked out by overzealous gate-keeping. People with severe and chronic
illnesses require a different mechanism of care coordination and access than a simple
gate-keeping model for each treatment need. Rather, case management truly focused
on gaining access to the full range of care necessary for the individual is needed, as are

. patient advocates in managed care organizations.

» Barriers to medication. Many managed care organizations, be they public or private
sector, throw up access barriers to the new medications so important for people with
severe mental illnesses. By requiring bureaucratic prior authorization processes and
having restrictive formularies, access to the new and powerful medications for severe
mental illnesses is being barred. There is only one reason for such restrictions—cost-
control. Patients must have unrestricted access to the medications that are most
effective to them. Patients and their care-providers should make the decisions about
which prescription medication will be best suited to them.

o Adequate hospxmt‘ care. Because hospital care is so expensive, managed care severely
restricts admissions and/or length of stays in such settings. While it is possible and
important to optimize outpatient and community based care, people with severe
illnesses sometimes require hospital care that is sufficiently long to permit
stabilization. Furthermore, adequate community treatment and support may not be a
reality in many communities, making access to hospital care all the more important.



Decisions about hospital admissions and length of stay must be based on clinical
factors and be made by the care-provider, patient, and care-providing family member.

® The need for authentic intensivé case management. Our review of managed care
organizations demonstrate that few intensive case management services, based on the
P/ACT model program, are currently offered. This is the type of service that is
essential to people with the most severe mental illnesses if they are to be cared for
outside of the hospital setting. A quality program for people w1ﬁ1 severe mental
illnesses must offer P/ACT programs.

e Retention of resources for people with severe mental illnesses. As noted, managed
care is first and foremost a cost-controlling intervention, at least as now practiced.
States are rushing to implement managed care in the public mental health system to
save money. And save money they are. In several states examined by NAMI,
including Colorado, Iowa, and Massachusetts, approximately 30 percent of the dollars
once spent on services for people with severe mental illnesses have been lost. States
have reduced outlays and managed care organizations have absorbed some of the funds
for profit, administrative overhead, and for so-called reinvestment. This loss of
treatment dollars is occurring in both for-profit and not-for-profit organizations. We -
know from long experience that dollars lost for care are not easily replenished. Thus,
true reinvestment of resources into the system of care for people with severe mental
illnesses is essential as is the public reporting of profits, administrative overhead, and

~ reinvestment activities in managed care settings. Furthermore, managed care
organizations should report on a perlodlc basis how many enrollees have severe mental
illnesses, how many received services during the time period, and how many dollars
were spent on these services. Only by putting forward such information will
consumers (not to mention payers) know that people with severe mental illnesses are
not being discriminated against or given too little attention. :

o 4 definition of medical necessity appropriate for chronic, disabling illnesses. The
definition of medical necessity in managed care contracts is all important in identifying
what services are covered and for whom. It is critical for a chronically disabled
population that this definition extend to the full-range of treatments and services that
are necessary for the best recovery possible. Afterall, access to support services and
housing are known to effect hospitalization, for example,—in other words they are
medically effective and necessary. While such a definition need not be applied to all
consumers of healthcare, for the disabled, the definition of medical necessity must
reflect the broad extent of their needs that exist because of illness.

o Integration with support services. Oftentimes, MCOs do not receive funding for such
crucial support services as housing, in terms of rental assistance and/or supportive
housing services, and employment supports. While it may not be fair to hold an MCO
accountable for the delivery of these services if it is not in the contract, it is crucial that
the MCO be held responsible for the effective linkage to such services, as ﬁ]ey are
crifical to people w1th severe mental illnesses.



Protection of the most disabled population. Recent evidence suggests that MCOs are
reluctant to serve the most recalcitrant patients—those who do not comply with
freatment and/or are unruly and difficult. These are however common manifestations
of extremely severe mental illnesses. It is absolutely essential that MCOs who seek
and gain the contracts to serve people with severe mental illnesses appropriately treat,
and not discard, the most disabled who are also sometimes the most difficult patients,

Fatient education. In a survey of our membership, to be published this summer, it
became clear that people with severe mental illnesses and their families need to be
educated about managed care and need to have better knowledge about how to access
“care and appeal denials of care. Consumer protection begins with consumer
education—especially in these extremely complicated systems that are supposed to be
serving vulnerable populations.

- Access to emergency care. In our survey of MCOs, we were shocked to leamn that a
suicide attempt does not trigger, for most respondents, immediate care—rather prior
authorization and gate-keeping processes are enacted in these life-threatening
situations. Protections such as “prudent layperson™ language governing emergency
services in managed care situations must be extended to psychiatric emergencies as
well. :

Consumer and family involvement. When you face a chronic and complicated illness,
you, the patient, and care-giving family members become extremely knowledgeable
about what is necessary, in terms of treatment and services, and what is effective.
Patients with severe illnesses and their family members must be more integral to

_ managed care systems, especially in terms of treatment planning, offering feedback
that is heeded conceming problems in the system, and influence in the operation of
systems devoted to the population. The key here is true involvement of patients and
family members in the systems designed to care for them. This means listening to
what patients and family members want and/or may find lacking and giving the patient
a choice in providers. ' '

Outcome measurement. There is widespread acknowledgment that the outcomes of
care are what ultimately matters—not simply the amount funding or processes of care.
However, the requirement of outcome measurement has been slow in advancing, in
part for technical reasons. We are now at a point at which we must require some key
outcome measures specific to people with severe mental illness. Such basic measures
include basic clinical measures but all outcomes reflecting the quality of life, such as
suicide rates, employment rates, housing status, and incarceration. Ultimately
consumers will be protected if they can choose an MCO based on such outcome
measures.
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MEMORANDUM
TO: Janet Corrigan
FROM: Meredith Miller

, Icnnifer o Connor \’N{"/
RE: .!une Meetmg Matenals
DATE: June 11, 1897

As usual, your staff did a terrific job of synthesizing a lot of material and issues. We had some
comments which are summarized below. Because of the Secretary’s concern that the issues
identified below be included in the final outlines and also in the relevant working papers, we
would hke to see them before they are mailed to commission members

Comments

1. Remedies should be included in both the Consumer Rights subcommittée and the Roles and

. Responsibilities subcommittee. Since so many committee members spoke of remedies in the first
meeting and indicated inclusion of it in the survey, we would like to give them the opportunity for
discussion; then if they want to take it off the table, it will be their decision not ours. Remedies -
can be thought of as both a tool for enforcement of rights, but also as a substantive right in and of
itself — the point being that patients who are unfairly denied benefits should be able to be
compensated beyond what ERISA provides for now, which is only the cost of the benefit that
should have been provided in the ﬁrst place

2. The descriplion of the scope of work and workmg papers to be devcloped for the subcom mittee

~on Roles and Responsibilities focuses almost exclusively on how these entities should encourage
quality of care. They do not address how these entities ought to encourage or guarantee protection
of consumer rights -- which is a different issue. Also, they do not address issues of how the
consumer bill of rights is to be enforced. Our understanding is that the Consumer Rights
subcommittee is meant to devélop the list of rights,” and the. Roles. and Respons1b111t1&s'
subcommittee is to deal with the avenues lhrough which to realize these rights -- but, as written,
it doesn’t seem to do that. :

3. Emergency services are just one type of service for which the commissioners might want to
guarantee access. For instance, the commissioners might want to guarantee access to ob-gyns in
managed care. cenlers, to mammograms, to clinical trials, to cancer centers or other types of
specific services. Access 1o emergency services is a subset of access to all kinds of services that
consumers in rural or poor urban settings might not be able fo get from their managed care
providers. A consumer bill of rights might therefore contain a list of the critical services,
emergency services included, to which any patient ought to have access. Thus, the working -
papers, outlines, panels, etc. should step back from the access to emergency services issue and
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take a broader look at access 10 ma.ny services, with emergency semccs bemg a pxece of that
discussion. : ‘

4. In the scope of work for the Perforrnancc Measures subcormmttee we want to make sure there
‘is an opportunity for the commission members to consider the value of measures that indicate the
quality of the workforce — such as staff ratios at hospitals. We think this would fit in under “system
capacity/structure,” but wanted to make sure it will be inclided when the outlines are developed into
working papers. This also is linked to financial incentives and the impact they have on quality and -
quantity of staff and training. Thus it could potentxa.lly be addressed in the Quality Improvement
Environment subcormm ttee as well. ‘

-5.The scope of work for the Performance Measures subcommxttee also doesnt have a section
addressing reliability of data. :

6. The Quality Improvement Environment subcommittee’s scope of work doesn’t appear to have a
place to address the need for, and what constitutes, a safe environment. That needs to be worked in
somewhere -- perhaps in the infrastructure needs, or perhaps in workforce issues sections.
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: # t & Quality in the Health Care Industry
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FROM: ;Lhnet M. Corrigan, Ph.D.
RE: © |;Additional Background Material for the June 25-26 Meeting
B ,
i :
By now you sfhi \41d all have received a three-ring binder containing the majority of the
background materials for the June 25.26 meeting. Bnclosed is an additional staff working paper

pertaining to ;}:ﬁq Subcommittee on Performance Measures. The paper is entitled “Overview of
Key Issues in?Eérfonnance Measurement and Reporting,” and should be inserted behind Tab 6.
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There have alsojbeen some minor changes to the meeting agenda. Please replace the copy 1nt

your meeting‘ﬁ ﬁdék behind Tab 1 with the revised meeting agenda that is enclosed.
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JOINT SUBCOMMITTEE SESSION

10:00 l ; Meetmg Convenes
o 1
10:00-11:00am.  Panel Discussion — — Consumer Choice (Tab 3)
g anelists: Karen Davis, The Commonwealth Fund
' Jon Gabel, KPMG Peat Marwick
i I Richard Curtis, Institute for Health Policy Solutions
¥ Gail Shearer, Consumers Union
- 11:00 - 1‘2:0C% %5 m. Panel Discussion -- Performance Measures (Tab 4).
. anelists: Shoshana Sofaer, George Washington University
ﬁf H i Patricia Powers, Pacific Business Group on Health
‘o Steve Udvarhelyi, Independence Blue Cross

i
o

' e
12:00 - 1:00§fp:m. LUNCH
B fl
[
1:00 - 5:30 p]m‘ Subcommittee Break-out Sessions.
it
I L
Subcommit"tec on Consumer Rights, Protections, and Responsibilities (Tab 5)

x:.

M

1:00/p. m. Discussion -- Workplan & Framework for Bill of Rights

[
2:30?15&1{:1, Panel Discussion -- Emergency Services
I? Panelists: Larry Bedard, American College of Emergency Physicians
g Lauren Dame, Public Citizen's Health Research Group
. Sandra Harmon-Weiss, Aetna U.S. Healthcare
h NI Thomas Delbanco, Beth Israel Deaconess Medical Center

3:30pm.  BREAK
|

3.45 pan. Discussion -- Background Paper on Access to Emergency Services
;! : ~
[ ‘
5:00pm.  Public Comment
pol ; o .
5 15,,‘<p.§rh Discussion -- Subcommittee Report to Commission
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3:45 PL Discussion -- Priority issues for July working paper
4:15 pm{ Public Comment
4:3§ p%niz: Discussioﬁ .- Subcommiittee Report to Commission -
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Secoﬁd Meeting - Day Two N
June 25 - 26,1997

GENERAL PLENARY SESSION

Meeting convened

" Remarks by Donna E. Shalala, Co-Chair

8:50 - 8:55 am.|
il
§:55-0:00 ata|||  Remarks by Alexis M. Herman, Co-Chair |
o .o : : . A
9:00'-9:05 a.xfrif Approval of Minutes from May Meeting (Tab 2)
B
9:05 - 9:15 a.rfni ‘| Executive Director’s Report
. L4 N
B
9:15-10:15 zf.;rinr. Panel Discussion -- Pending Federal Legislation ‘(Tab 9)
H -- Members of Congress :
10:15 - 10:30/am.  BREAK
b
10:30 - 11:305 af m. Panel Discussion -- Pending Federal Legislation (continued)
i -- Members of Congress ' :
11:30 - 12:30 pm. LUNCH
Panel Discussion -- Protecting Vulnerable Populations (Tab 10)

‘ a
12:30 - 1:30 pfm
0

i Papelists: Diane Rowland, Kaiser Family Foundation
1 " Deborah Klein Walker, Massachusets Department of
i ! Health | .
; . Laurie Flynn, National Alliance for the Mentally 111
. i': H .
1:45-2:00gm.|  BREAK

2:00 - 2:45 g m.
.ij
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3:45 - 4:00 p.
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4:00 p.m.

Subcommittee Reports:

-- Performance Measures

-- Quality Improvement Environment

-- Roles and Responsibilities of Public/Private Purchasers.

and Quality Oversight Organizations
-~ Consumer Rights, Protections, and Responsibilities
Discussion -- Access to Emergency Services

Public Commnent

Adjoumment
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fview of Key Issues in Performance Measurement and Reporting’
} Proposed Framework for Subcommittee

! .

Subcommittee on Performance Measures

l " .
l Advisory Commission on Consumer Protection
i ~ and Quality in the Health Care Industry

'
i

i
{If ‘ Draft - Jupe 22, 1997
I , | ‘

n:

%i' ‘
_ The purpose of this document is to elaborate on the framework for the subcommittee’ s scope of

work and to mtmfiuce some of the key policy issues to be considered. Future subcomrmittee
meetings Mll‘*fo;cus in more detail on those issues, supported by background papers prepared by
Commission staff and testimony and papers prepared by experts. At the June 25 meeting,
subcommxttee m’émbers will have an opportunity to discuss this proposed scope of work and
their pnormes féj further analyses. : ,
As descn'bed‘iri the proposed work plan, the subcommittee’s work would proceed along two
parallel tracks to faddress two broad areas of interest. First, concerns have been raised that
current efforts to|measure and report on health care quality fail to respond adequately to the
information rieeds of various users, in particular those of individual consumers and group
purchasers. Second, concemns have been raised that the increasing ability to measure different
aspects of heialth!care quality has as yet not resulted in sufficient coordination or focusing of
measurement initiatives. By examining those concerns and the policy issues associated with
them, the subcofmm;rtee s work could lead to recommendations for a number of initiatives
‘needed to address challenges for meeting quality information needs (e.g., specification of a
research agenda for work in the area of performance measurement identification of important
functions to be]: performed such as external audltmg of performance data).
1. Whagﬁf gl':e performance measures? A ‘
il - -
Performancé me‘asures are 1mportant components of the quality improvement and oversight
toolbox. Eath  theasure is a yardstick designed to tell us something about the quality of care or
the performéncfe of entities that furnish care. Performance measures can provide information
about the techmcal quahty of care, such as the processes used or the outcomes achieved; the
mterpersonal aspects of care; the amenities associated with the provision of care; or the way in
il
i

Th:s‘document isa prehmmary draft prepared for the subcommittee on performance messurement
of the Advnsory Comxmss:ou on Consumer Protection and Quality in the Health Care Industry. Its contents
have not been rev:ewed discussed or approved by either the subcommittee or the Commission as of the above
date and shm'ald not be assumed or deplcted as representing subcommittee or Commission views, opmnons,

findings or remm mendadons
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which health care delivery or financing is structured. They can focus on health care providers,
like hospitals or nirsing homes, or on organizations like health plans. They can also furnish
information on/caté provided in particular geographic areas or markets, or to groups of people
such as the chr?m*cfally ill, elderly, disabled, or disadvantaged. :
8

During the Iastf'decadc there has been a great deal of activity in the area of performance
measurement and reporting. As part of their efforts to hold health plans accountable, purchasers
have placed increased demands on health plans to provide comparable performance data using
measurement tools*promul gated by both public and private-sector groups.! In addition, a

number of perfom}ance measurement initiatives pertaining to hospitals and provider groups have
developed in response to different forces. More recently, there have been several efforts focused
on better understandmﬂ and responding to the information needs of consumers.? Various
reporting mitizitive's such as Health Pages and the Consumers’ Checkbook, have been developed

to serve the neﬁeds of individual consumers faced with choices among health plans or provxders

Although itis atoc{ early to assess the impact of these injtiatives, many people have pmned their
hopes on performance Imeasurement as a means of safeguarding and improving health care
quality. Thcre are expectations that performance measures will contribute to more informed
dec1smnmakmg oh the part of consumers, purchasers, accrediting agencies, and regulators, and’
that prowderswa.n}d1 health care organizations will respond to those choices by striving to deliver
higher quahtyfcare Performance measures also supply the tools that enable providers to evaluate
the care they fum.tsh as part of their internal quality improvement efforts, and that allow public
health planners and policymakers to assess how well care is provided and to identify areas
needing 1mprovement ; ,

al

Given these gréatf expectations, a good understanding of the potential, as well as the limitations,
of these tools: w1;l§ be cnitical to the Advisory Commission’s efforts to make recommendations for
ensuring consumer protection and quality in the health care system. Below we consider what is
needed from pel;formance measures if they are to fulfill the functions envisioned for them, and
review the pohcy issues raised by the interplay of users’ various needs. We then review the
technical challenges to performance measurement that need to be addressed so that performance
measures can! better meet users’ needs. Addressing those technical challenges will in some cases
require grapphng with larger underlying policy issues that have.contributed to them, and these
issues are ’bneﬂyf raised for the subcomnmittee’s consideration in the paper s final section.

it
II. What do}fw{e want from performance measures?

N ,

{u ¥

{5 |

B
'Exan‘iples are the sets of performance measures developed by the National Committee for Quality

Assurance and; the I-oundatxon for Accoumabxluy

5

i ,
A notab]e example is the recent development of standardized consumer sansfacnon surveys developed
under the auspxces of the Agency for Health Care Policy and Research.

Prehmmary Staff Draft : | ' | 2
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The dctermmanon of what we want from performance measures depends in large part on what
we want to be zji,b!le to accomplish with them. There are a number of distinct groups of
performance rriéas ares users (both potential and actual), each positioned to use performance
measures in a gsom'awhat different way. :

Group pu rchaseris of health care want measures that can tell them and their individual members
which health plans care delivery systems, or facilities have the best overall performance in
delivering good ,quahty health care. In some instances, they also want to review evaluations of
specific aSpects of health care quality on an ongoing basis to ensure that their contractors are
striving to contn:fuously improve the quality of care they fumish. Group purchasers were a
driving force behind the creation of the most widely used set of standardized health plan

_performance theadures for reporting, the Health Plan Employer Data and Information Set

(HEDIS) (Cor’ngain 1995).

i
Most recent studxes suggest that, while many large purchasers now require theu' contractors to
report quality; mférmatlon like that from HEDIS, few as yet make use of the data reported in
making their contractmg decisions (Miller 1996). One recent study found that many purchasers
now constder! the swﬂhngxqess to submit information on performance as a proxy for quality (U.S.
General Accoummg Office 1997). Another concluded that, while few employers now use data
on health care quahly in their purchasing decisions, some expect that competition over quality .
will be the next ’arca for employer attention in areas where the limits of price competmon have
been reached= (Llpson and De Sa 1996)

;.

t
Individual consjlmers have mdicatcd that they want spemﬁc information about the care
provided to ‘peéple like me” to help them in making the health care choices available to them
(NCQA 1995) Th;s means that when a woman is pregnant she wants to know which providers
offer the best prenatal care and labor and delivery services; individuals facing surgery want to
know which: provxders have the best records in pe'rformmg that type of surgery, etc... Satisfying
consumers’ need for information on “people like me” can point in the dlrectlon of providing an
ever expandmg!number of quality measures, because every person “like me” is unique; i.e., has
allergies, smus fproblcms obesity, smoking habits, heart disease, various forms of mental illnéss,
gastrmmestmal d1sorders and the list goes on.

1' I ? '

Another xmportant difference between the interests of group purchasers and individual consumers
is in the relevant unit of analysis. Studies of consumers have found that their primary area of
interest is the healr_h care provider. This difference likely stems from at Jeast two sources. First,
approx1mately half of privately insured persons do not have a choice of health plan (Cantor et al.
1995).2 Second many consumers do not view their health plans as sharing responsibility for
health care quz?hty with their providers (Gibbs et al. 1996; Hibba.rd et al. 1996). This latter view -

+

b : .
ISee} %hef vorkmg paper prepared for this month’s meeting of the subcommmee on roles and responsibilites
for an cxamm;anen of the extent of consumer choice of health plans. A plenary panel discussion at the Junc 25
meeting of the full Advisory Commission will also address consumer choice.
‘(Zv i i ' )
Prelimipary Staff Draft : 3
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satxsfactzoﬁ and measures of health care quality to aid in consumers’ chojces.

“'“f

Health carej organizations, such as health plans; and other health care delivery systems and
famht:es,"such as hospitals, nursing homes, and large medical group practices are also using
perfonnancefmeasures They do so in two ways: one, for their own internal quality improvement.
efforts (oﬁen required by regulators or accrediting bodxes) and two, for the external reporting

mcreasmgly required by purchasers and regulators.

T ‘i' ; I
Many of thc performance measures that a health plan uses are specified by external parties (e.g.,

purchascrs hnd regulators). Oftentimes, the measures selected for external reporting provide
useful mfonnanen for internal quality improvement purposes, but not always. Many
conszderatlons influence the identification of priority areas for measurement, including:

TRy

; i
. f' ‘the
] |
. f@‘ ghe ability of health care organizations to achieve the desired improvement in quality and
i~ outcomes (e.g., health care organizations probably have less ability to improve quality in

i
! ! clinical areas that reqmre extensive changes in individual or fannly behavxor work
: envzromnent and soc1al support systems); ’

o ¥
6,k

potential impact of improvements in quality on reduced morbidity and mortality;

i crpial et
C SO~ S

o

]
j |
I ‘he ability of heahh care orgamzatxons to measure and report.on the area of interest (¢.g.
5, {; fivaxlabzlxt)f of. comp ete and reliable data and staff with necessary education and training -
}; gto carry out sometimes complex data collection and Interpretation tasks); and

¢ !
R
!{ ¥ !jthe likely costs asiocxated with measuring and improving quality.
Ahhough purchasers, regulatars, and health care organizations may consider many of the same
factozs when setting priorities for measurement, they may come up with very different lists of
pnoz;xty areas, and/or dszerent specifications for measures within a priority area. First, different
consfituencies will hkely weight the various factors d

;;. ; ,; 1fferenﬂy For example, employeérs may
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weight ore healwly than other groups, reductions in morbidity that are associated Wit .
time lost ﬁom work Second, the populations of interest to these various constituencies difte:.
Employers and labor unions are concerned about specific employed groups, regulators generally
focus on the enure population that resides in a particular area, and health plans are most
concerned about; their enrolled population. Third, external demands for performance data are
generally dnven by what “most” health plans and provider groups are capable of resporiding to,
while the pnontles set by individual health care organizations take into consideration the
strengths andéweaknesses of specific organizations. It is well known that health care
organizations dxffer greatly in automated clinical information systems, analytic capabilities and .

leadership qualmes all of which are important to effecting change.

i
Public health planners by contrast, need information on the quality of care deliveredto a
defined populatlon regardless of where they received their care and what type of insurance they
may or may ! hot have had. In addition, the aspects of care that are of primary interest to planners
are likely to d1ffer from those focused on by individual consumers, health care organizations, or
group purchasers For example, public health planners may want data on areas relevant to
current publgc I}ealth interests such as oral health, screening for many types of cancer, domestic
and other typcsrof violence, and provision of certain types of counseling or health promotion and
education activities. They may also be interested in care provided to specific vulnerable groups
- within larger pépulatmns, such as the elderly, disabled, or poor, for whom cha:nges in public
policy may lead to changes in health care quality.

et e

z“ :
Regulators of hiealth care, including state licensure agencies and private-sector accreditation
bodies, seek! mfonnanon on the performance of health care entities as a means of holding
organizations' ‘“ecountable to the public at large for the provision of good quality health care.
Trad1t1ona!1y,‘r§égu1ators have been less interested in continuous quality improvement than in the
measure of quahty at a given point in time, as the emphasis of regulating entities has often béen

on protectmg !che public from bad performers.
‘ ; i

Because there a}'e multiples parties, all expecting performance measures to provide them with a

sufficient br!eagith and depth of information about care quality, it is not surprising that the
demands of; lth;ééc multiple interest groups create conflicts within the health system as it attempts
to respond 0 ; yva:nous needs. Some of these conflicts may actually be hindering the zmprovement
of health care qluahty Examples follow:

il
i
A. Inﬁmte health care concerns and opportunities for improvement versus finite
resoul}ces for measurement and reporting

toity

The numbe{'z}leg va.n‘ety of measures of health care quality are growing at a rernarkable rate. The
number of 1 measures in HEDIS has grown from approximately 60 in the 1993 version to
approxunately ‘?S in the version published in 1997. The Foundation for Accountability has .
offered an addltlonal 35 measures (a few of which are included in HEDIS). The Consumer
Assessmem of sHealth Plans Study has identified over 75 measurement items for inclusion in its
; f

Preliminar{";y §;taff Draft ~ ‘ A -5
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core consumer survey instrument and supplemental items set. Adding to this the abundance of
“locally grown * measures in use by health plans and group purchasers, measures which focus on
institutional care and measures of health plan structure used individually or in the aggregate
through accrcdxta ion-like reviews, yields an impressive number of measures of health care
_quality and capac1ty This continuing growth has been so substantial that efforts are underway to
create electmmcgdata bases to catalog and describe all available quality of care measures. One of
these, Prolect*C(DNQUEST has catalogued over 53 separate measurement sets containing over
1,100 quality of care measures. .

?‘;* i § . .
The drive to m I asure an increasing variety of dimensions of health care quality seems likely to
continue unabated for the foreseeable future. It is a reasonable response to multiple diverse
interests, espcc:ally since there is little evidence that measures of quality in one area can provide
any mfonnanon on quality of care in general, or on quality in other areas of interest.® It also may
be beneficial i 1n the sense that performance measurement is still in its infancy, and diverse efforts
may advance the,state of the art without locking in current ways of approaching measurement.
. Butthereisa perceptlon that in failing to prioritize, we run the risk of measuring too much,
diluting attentlon , on the areas being measured and devoting resources overly much to the act of
‘measurement 1nstead of allowing health care providers and decisionmakers to act on the findings
- from key measures Also, in the rush to develop new and better measures that are relevant to the
intended users ‘there is one issue that may be overlooked: whether or not the dimension of ‘
quality being meésured 1s compelling from a social perspective. This is important because it is
‘expected that 1mprovement efforts and health care resources will be focused on aspects of health
care quality thatg ?re subject to measurement.

§ Cibg

itk

As the science! ‘ofiperformance measurement has advanced, there has been a parallel growth in the

S

appetite of all i:ames mentioned above for performance measures to address their specific needs

H

and interests. Because we can measure many aspects of health care quality, should we aim to
measure them ‘all" On a yearly basis? As purchasers and regulators demand more performance
Theasurement for external accountability, there may be less resources available for the internal
activities that y1éld quality 1mprovemcnt Thus we may gain the ability to make better-iriformed -

. decisions at the expense of movmg further or more rapidly up the curve on overall quahty
:Ef i f g

B. Pubhc’d c;:losure goals versus those for internal quality improvement

I

The desire of rflq?y parties (consﬁmcrs, purchasers, and regulators) to publicly disclose results of
performance measilrement creates incentives to measure only certain aspects of health care and
makes the accurate measurement of other aspects difficult. Specifically, many performance

measures in use today attempt to measure how often “the right thing” is done by a health care
entlty, e.g. 1mmu?, 1zations, cancer screens, etc. This requires that evcry time a SpCCIﬁC service is -
!
-
.0 )
SFora dascus sion of this issue and the limited evxdcnce in this area, see “Measurmg Quahry of Care,” by

Robert Brook and hxs colleagues (1996)
1] , ,
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provided, it getsreported. (The incentive is to repon because it will lead to an assessment of

better perfonnar,ce ) Certain aspects of health care that offer substantial potential benefit to
improve health care (e.g. reduction in adverse medication events) require the system to report
every time somethmg “wrong” happens. Public disclosure of these types of measures creates
incentives to iunder-report '

i ‘ .
Quahty expert W Edwards Deming cited freedom from “blame” as a critical ingredient for real
1mprovements in!quality (1982). Atthe same time, there is public demand for tools to make
better-mfonncd decisions about health care. How should the public’s nght to know be balanced

with the need fox freedom from “blaming” to achieve improvements in care?
; i

!
C. Mea§;ilft;iing care for populations versus “people like me”

Group purch’asers public health planners, and health plans develop their policies and operations
around the necds and interests of defined populations, In addition, because the measurement of
the processe§ and outcomes of care requires the collection of statistical data, the tendency of .
perfonnance measurement experts and users is to focus on the needs of a population, as opposed
to the needs|of the individual. Similarly the needs of individuals with rare or infrequent
conditions havejnet to-date been the focus of performance rneasurement efforts in either the
public or the pnvate sector. How can performance measurement be used in a way that does not
fail to address the needs of individuals while it focuses on the legitimate need to achieve the ’
greatest good fo;r the greatest number? :

1 i , . .
D. Prospe’mvely safeguarding quality versus retrospectively measurlng qu ality

g
Quality measurément can serve two purposes: 1) inform interested parties about the underlying
quality of care of an entity, a function of safeguarding quality of care; and 2) serve in efforts to
improve heafxlth care quahty Safeguarding health care quality implies a prospective function;
piior to an ?dlyldual receiving care, there is some assurance that care will be “good.” Avedis’
Dorxabedlan (1996) proposed that how a health care entity is structured and operated canbe“a .
most 1mportant means of protecting and promoting the quality of care.” That is, good strictures
beget good|j processes of care which beget good outcomes of care. Measures of structure thus
can serve a(s safeguards of protections for individuals, provided that we know which structures to

measure. | | f
o |
Structural ﬁ}f;:;’a!surcs are blunt instruments for assessing the actual quality of care provided,
however. Thu us, when using performance measures to effect improvements in care, most experts

1 R . .
believe tha} process and outcome measures are more effective approaches to improving health
2 : ’
care quality.'{ |
J

o

Because bclﬂ.h protecting and improving health care quality need to occur in the health care
industry, n}ost quality experts, but not all, agree that a balance needs to be achieved between
if .

i,
1
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measuring strucmres and processes and outcomes of care.® At present there has been no
approach articulated for balancing the measurement of structures, processes, and outcomes of
health care so %s 'to meet the competing interests of the parties mentloned above. Should such an

approach be developed‘? If so, how”

“

E. Differe}:nceis in perceived accountability for health care quality

Many of the usser!siof performance measuires have different foci for their concerns about quality.
Although many. u%d:wduals have little or no ability to choose their health plan, most health care
‘consumers with' health insurance coverage have at least some choice of primary care provider and
other practltlone.x;'s Many consumers, therefore, are primarily interested in comparative
information o the quality of care of individual providers or medical groups. Conversely, group
purchasers are typ1ca11y less interested in information on the quality of care furnished by
individual practxtloners, because they have contracted with plans to secure a network of providers:
and view the health plan as accountable for the care provided by that network. In parallel with
this, dlfferentareguiators are interested in different levels of accountability for quality, while
public health planners nonnally take 2 broader health system or population-based view.
Compoundmg the potential conflicts and duplication of efforts that can result from these .

. disparate v1ews on accountability are recent changes in our health system that have not been well
documented, *much less accounted for in measurement efforts. Some of these changes raise ‘
questions abcutjthe meaning and relevance of measurement at the health plan level. These
changes fall mtojthrec categories: overlapping networks, expanding geographic markets, and
emergence of pmwder subnetworks within health plans. In response to consurner demands for

_ choice of prowder many health plans have developed expansive provider networks, and in some
connnurunes th1s has created a situation where all leading health plans contract with the majority
of the provxdc{s (primary care providers, specialists, and hospitals) in the community. In markets
characterized by sizable overlap in health plan networks, comparative performance data at the
level of health plans is probably less informative than it is in markets where health plans are
charactenzed byz d1stmct care delivery systems.

i‘ !
A second, but rclated issue has to do with the geographic expansion of most health plans’ market
- areas. Dunng the last decade, there has been unprecedented growth in regional and national
Insurers. and“he‘aglth plans. Although over time, health plans may (through various clinical
managernent strategies) reduce some of the variation in practice and outcomes that currently
charactenzes medical care, it is likely that measurement at the health plan level (or even for state- -
specific dmswns of plans) masks important geographic differences in the quality of care within

B '? .

i

{’Some ‘ perts are strong advocates of either outcome or process measures. Each has advantages and
lirhitations, as Roben Brook and his colleagues observed in a letter to the New England Journal of Medicine (1996).
Process measu:cs must be shown to be important predictors of outcomes if they are to be considered traly indicative
of health camquahty Qutcome measures may be more heavily influenced by differences in panents characteristics
or other factors out31dc the controf of hcahh care providers.
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the network.

Lastly, as mar.fy‘ n{ealth plans have been expanding geographically, provider organizations have
become mcrccmngly well organized and assumed greater amounts of financial risk and quality
management rcsponsxbmtxes Although individuals enrolling in 2 health plan may have access to’
a large numbeér of primary care providers from which to choose, once they have selected 2
primary care prov1der they may ﬁnd themselves receiving services within a “subnetwork™ -- a
group of pnmary care providers, specialists, and one or more hospitals that generally refer
patients within the group and share financial risk. Although the development of well-organized
“subnetworks” has the potential to lead to better organized and more efficient care delivery
systems, it dc?;e}s;r!mse questions about the relevant unit of analysis for the measurement and

repomng of pertformance data.

,s!j

These health;! system changes seem to point to the value of moving to provider-level measures of

. health care quah ry, at least in some geographic areas. The attraction is increased to the extent

that prov1der~leve} performance data can be aggregated to form plan-level measures, where those
are sought. Both technical and resource constraints in measurement make this problematic,
however (McGlynn 1997). First, individual practitioners or small groups of health care providers
may not havé enough pancnts to permit rehable measurements of some aspects of health care

problematlc i In laddition, the resources required to measure and report quality at the provider

leve]l will bel g:io!ngsxderably greater than at the plan level.

Pl

Performance measurement necessarily focuses on a specific population, organization, or provider

group. thre 1s the appropriate locus of accountability for health care quality? How can our
quality rneasuremcm efforts be designed to account for shared responsibility, and where does that
exist? How!caniefforts to measure quality at different levels be designed to be comparable, as |
opposed to riedundant’? How should measurement efforts account for regional or local
charactenstlcs ﬁf the health care market?
]
III. Do vye hiave the right tools? What are the 1mped1ments to using the tools in the ways
we’c? ht}ge to? :
¥

Although the \ifagnous users of performance measures differ a great deal in terms of their desires
and expectanons they all confront a similar set of technical challenges. In this section, we turn
to a brief descnptlon of some of these technical challenges, and identify some of the larger policy

issues they mlf’?

il
A. w %‘do}é’t yet have tools to measure all of the things we think are important.

i
Even as'an mcreasmg number of performance measurement and reporting initiatives are
launched, a{nd as existing measurement efforts continue to expand in scope, users of performance
measures are, concemed that we are not measuring the “right things,” and that measuring the

h{
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- “right things” wﬂI require a sizable investment in developing and testing of performance
measures, bulldmg more sophisticated clinical information systems, and enhancing analytic and
reporting capabxht;es There is a sense that we lack measures for many important dimensions of
health care (e. g ichromc conditions, mental health, and substance abuse), and that measurement

- efforts are bcmg drwcn to some extent by our capability to measure in cenam areas .as opposed to
recogmzed need< for certain types of measures.

TR ::ma’..r:::,’

oo

The scope of ﬁnany perfonnance measurement initiatives is also constrained by hrnns in the
ability to deﬁne Heasures that are known to be indicative of health care quality. For example,
many more mcasm'es of health care processes than measures of outcomes have been developed
although most be}xe&'e that health care outcomes are essential in assessing and 1 improving quality.
Thelack of outcome measures is primarily owed to measurement challenges. Many health care
outcomes of i lnterest occur infrequently (e.g., death), meaning that large sample sizes can be -
required to m§ake frchablc estimates. Other outcomes can only be assessed long after health care
is provided, mca;?mg that longitudinal analyses are required, and that there will likely be many
intervening or: confoundmg factors that must be taken into account before attributing outcomes to

3
medical mtez;vennons
i i

\‘g

Other measuresithat would be of interest are lackmg due to deficiencies in the data available for '
quality mcasurement We don’t routinely collect much of the data, especially clinical data, that
are needed to measure the things we are interested in, and when we do, it may not be easily
accessible (a%{nomated) or available in a standard format. Sometimes a lack of spec1ﬁc data
elements is prob}ematxc For example, developing usable measures of the extent to which
physicians counsel their patients who smoke to quit would be challenging because the provision
~of such advxce may not be recorded in medical records nor accounted for in payment systems, A
lack of data hnkaoes -- among various data sets (e.g., medical records, payment records,
admxmstratwe mforrnanom survey data), among various providers and financers of health care,

and even wnhm individual data sources over time -- also poses measurement difficulties.

i‘ i & :
‘The rapid devslopment and expansmn of performance measurernent 1mt1at1ves couple:d with the
recogmzed lack of performance measures in a number of important areas (and recognition that
addressmg the;se shon:cormngs will be costly), suggests that an effort to arrive at consensus
regarding pnormes for measurement would be valuable. Should such a consensus be attempted?
If so, how might it be accomplished? What are the appropriate dimensions to consider in
evaluating t the need for performance measures in specific areas? How much is society willing to

pay to develt)p measures of aspects of quality that are difficult to measure?

i
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i to Is don’t always allow us to make reEiable comparisons.

1|

L .

od: :above, users of performance measures would hke to be able to track trends in health
care quality 6ver time and to make comparisons of it among different health plans, prov1ders and

>
wr
on
k1
?’1
. 1,
: 2
+.CD.
g ke

ke <ttt

i va.‘":....'..-..‘:zx;':: ~
e e i gt

Oﬂ

Prehrmn ary

R

taff Draft - 10

s

P o 2 2t <t o,
Y. 18 i i


http:aryas.as

06/2321 _PEON_EQ ;1*3 FAX 202 205 3347 ADVISORY COMM

| ' ~ - [@o1s

mmw«m.mm...

. population groups 7 The latter use is still problematic, however. For measurements of health
care quality that are reported by different entities to be comparable, several conditions must be
met. First, thé same dimensions of quality and performance need to be measured in each entity
subject to measmiement Also, measurement needs to be conducted according to the same
measu:ement‘spegnﬁcatmns at each. The data used in making the measurements need to be
comparable in terms of type, accuracy, and completeness. Finally, measurement results need to
be adjusted, where appropriate, to account for differences in the underlying populations being
examined that are not related to health care quality but that could affect measurement results.
Current hmxtjatmns in comparability of reported quality measurements are largely due to
constraints posed by the the data and analytic infrastructure supporting performance
measurement Health care organizations vary greatly in the types of data they collect, the ways
in which they collect their data, and the accuracy with which data are recorded. Measurement

, specxﬁcatlons oﬁen reflect those data constraints, sometimes allomng performance to be

. measured in sex;eral different ways for external reporting purposes.® Besides this variation in
measurement s;?emficatlcns the tendency of external parties requesting measurement to “tweak”
measures to sultzthen' individual interests also has a constraining effect on the ability to use those
quality reports for other comparisons beyond the original intent. .

' ‘! )
Problems wx;th g:ornparablhty also arise because there has been little progress thus far in
developing needed case-mix or risk adjusters. The need for'these adjusters varies by individual
measure, wnh outcome measures normally believed to be more sensitive to factors outside the
control of health care providers or organizations. It is likely that the development of risk-
adjusted perfcrmance measures will increase the costs of measufement, the costs of developing
and testing newemeasures and the costs of data collection and reporting. On the other hand, the
use of measures that fail to account for important differences in the populations served by
various health gare organizations runs the risk of penalizing in the marketplace those health plans -
and prov1ders t}’Iat serve the sickest and neediest populations.
[T
leltatmns*m}comparablhty have implications for current use of measures, especially by
purchasers 2 and fconsumers when selecting health plans and providers. How can users of
performance mformanon be assured that available data are reasonably comparable? What
efforts, if az};(,i T.re appropriate to promote investment in standardized data collection efforts?
_ SheY o

Lt
tdl
: ’ i ; B
G}ven cu:rcm uses for performance measures, the ability to compare the performance of various entities is
especially xmpomnt for purchasers, consumers, and regulators, while health care organizations and providers can
benefit fromcomparzmve data that help to identify opportunities for improvement, they may focus on 1ong1tudma1

or trend data}that;measure xmprovemems within their organization over time.
LI
kI
Azg cmmple is the HEDIS 3.0 measure of diabetes care. Health plans can use either pharmacy data,
claims, or encou x’xtcr data, or medical record review to determine which enrollees have diabetes, the first step in
calculating the percentage who have had an anpual eye examination. The eye examination itself can be document
using either medxcal record review or claims or encounter data.

b .s,
[

Prehmmaryf

v g oms Y

8

Staff Draft ‘ A ' ' 11
S ,
g::f?
i
'L
i


http:thesM.ne

06/'23/97’ MON 19:

a

r.

6!F AX 202 205 3347 ADV
,Z__ {20 33 ADVISORY ClOMM @o17

t

e .:’::-2":., “z'::‘.':“.z

B
ct
¢t
3

il
!
il

C. Itis hérq to know whether our tools yield accurate information.

} .

‘n”

Similar to probiems with comparablhty, users of performance data are also confounded by
questions about; data accuracy. A recent study by the U.S. General Accounting Office (1997)
suggested that one reason many large health care purchasers have refrained from making
decisions basedv on performance data is concerns about whether they are accurate. There are
numerous reasons why ektérnally reported data may be noncomparable or inaccurate:
performance {neasurement specifications that fail to provide detailed instructions; errors on the -
part of hcaithi,caxe organizations in interpreting specifications; use of different source data sets
(e.8., medlcaﬁ records claims, patient reports) to undertake measurement; incomplete or
inaccurate so;urc{e data sets; and differences in clinical coding systems (National Committee for
Quahty Assurance 1995). Another reason purchasers may lack confidence is that most
performance data provided by health plans and other health care organizations are self-reported -
and have notgbeen audited by an mdependem entity.

i
?!»«

What steps rmght be needcd so that consumers and purchasers can better rely on data for
evaluating quahty" How can use of extemnal auditing be promoted? Is there a need for greater
standardlzanzon{of administrative data sets? How can we improve our analytic capabilities and
data infrastructufes? Should greater attention be focused on specification of a standard,

~ expanded chfmcal data set?

i

3

D, We db ﬁ”1.‘ know enough about how to interpret the results of our measurements.

oI _
I | ' | ‘
The focus on- dﬁffveloping new performance measures has not been accompanied by the same

1!

level of effort te assess how measures should be mterpreted by potential users of information on
health care quahty This concern applies to limitations in our ability both to interpret the results

“of specific measures and to make meanmgful sense of a group of perfonnance measures.

‘ !I.

_Although mterpretauon of some measures is straightforward, we also measure a 31g111ﬁcant

number of thmgs because we believe they are important and related to health care quality. But
for many oﬁthose measures, there is little consensus about what constitutes best pérformance.
For examplFe some sets of performance measures include specifications for measures of hospital
length-ofvstay?for various conditions, rates of performing selected surgical procedures for health
plan enrollees nurse staffing ratios for hospitals, and physician payment approaches.
Measurement of these aspects implies that there is one or more “right” ratios and approaches;
while that may§or may not be true, we currently have limited ability to determine, on the basis of
these typest ofnlneasures whether an organization is performing optimally.

ped
The need to d‘evclop a rational way of using a number of pexfonna.nce measures in conjunction
with each other is another dimension of interpretability that needs to be addressed. Proper
mterpretanéon of a set of measurement data is likely to be dependent on the purpose for which the
measures agre to be used. It has yet to be determined how well purchasers and consumers can
incorporate’ mulnple measurement results into their health care decisionmaking process, or even

i
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to what extentﬁtheéf should endeavor to do so. As discussed above, the fact that there appears to
be limited ab111ty to generalize on the basis of individual performance measures suggests that
dec1s:onmak1rfg ?n the basis of one or more salient indicators may be as appropnate as an
approach bascd on patterns or trends‘in the data. On the other hand, the exercise of individual
choice in this way has significant implications for whether health plans will experience favorable
or adverse sclecnon, an issue that is are not addresscd well by current payment methods.

f( : ?»
How can mterpretabmty of individual measures a.nd measurement reports be increased? Is there
aneed fora shxf{t in allocation of resources to the interpretation of existing measures and sets of
measures? Whatttactmues can be undertaken to foster appropnate use of performance measures?
ry and Policy Issues for Subcommittee Discussion
fh.ls overview paper, consideration of the development, reporting, and use of -

!

-.«.g,_...‘.,,......d.,__:..,.___,__

IVv. Sum1§1

4
As illustrated i o

[ m_w

: perfonnance}measures raises a number of diverse policy issues that could be explored by the

subcommittee.; A number of such issues relate to establishing priorities or coordinating and
focusing perforrr?xance measurement initiatives; others relate to the data and analytic
mfrastrucmre Papers to be prepared for upcoming subcommittee meetings will focus on these
issues in greater depth.

l

Examples oﬁﬂi:e many policy issues that this subcommittee could consider follow:

;‘ i _ : :
a Are c{umant performance measurement efforts targeting the most appropriate areas? How
' can perf?rmance measurement activities be better focused to afford greater protection to

consumiers and to contribute more to continuous quality improvement actm‘ues of health
care iorgiamzatmns" ‘
i i
o Many of the tensions that arise in competing demands for information on health care
quahty;pertam to issues of resource allocation, priorities, and achieving balance. Until
thes;: axe addressed, the health care system may be using its limited resources in ways that
are noti the most effective or efficient. What is an appropriate mechanism for directing

pubhc pohcy around these quesuons?
I

k : : *,
. How can the need for information on quality be we1ghed against the compliance burden
on health plans and providers? How can the value of pluralism in measurement and
re:pomng efforts be wexghed against the prob]ems associated with that plurality?

‘3’

bt

o What Is}eps should be taken to promote the development of a data and analytic -
mfrast;mctu:e that better supports health care quality measurement, reporting, and
1mg!>ro!vemcnt"

Ik
° Ts thete a need for better avenues for disseminating information on quality and

pcrforirjnance to interested pamcs? Are there approaches for dlssemmanng performance
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data thdt§ jould be well positioned to address i issues of data comparability, accuracy, and
mtezpretauon"
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*BENJAMIN L. CARDIN : COMMISSIONER
30 DISTRICT, MARYLAND o COMMISSION ON SECURITY
AND COOPERATION IN EUROPE
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POLICY COMMITTEE
COMMITTEE ON THE BUDGET
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Washington, BE 20515-2003

The Honorable Benjamin L. Cardin
Statement Before the President’s Advisory Commission
on Consumer Protection and Quality in the Health Care Industry

June 26, 1997

First, I want to thank the Commission for inviting me to testify before you today. At
this time of rapid change in our health care system, it is vitally important that we focus
. attention to the need to assure consumer protection and quality standards for all health plans.
I commend President Clinton for appointing this Commission and you for all of your
commitments to participate in this important endeavor.

As managed care penetration in the health care marketplace has skyrocketed, I have
become convinced that we need national standards on quality and consumer protection for
health plans. While many states have stepped forward to enact such protections, we have a
health care system that does not allow states to regulate much of the health care marketplace
due to ERISA. I would support amending ERISA to turn back health regulation to the states,
but the political climate is not one where that is a realistic option. So, I have come to the
conclusion that we must enact reasonable federal standards for all health plans so that all
Americans have a basic set of consumer protection and quality standards. To that end, I
have cosponsored two major bills to create such federal standards: HR 820, The Health
Care Bill of Rights Act, and HR 1415, The Patient Access to Responsible Care Act.

The health care consumer protection issue that I have been most closely involved with
over the past several years is access to emergency care. I would guess that each of you has
heard a story -- especially once you were named to the commission -- from someone you
know who’s health plan has denied their emergency visit or the visit of a family member.
Such denials are most often based on retroactive reviews of the medical record. If the

----- diagnosis wasn’t an emergency, then coverage is denied.

Unfortunately, not all of us are doctors and can accurately predict whether the
symptoms we’re experiencing are truly emergencies -- that’s why we go to the emergency
room. In fact, I even have accounts from doctors who have sent patients to the emergency
room only to have those claims later denied after the person was examined and found out not
to be experiencing a medical emergency. For example, a doctor in Pennsylvania wrote to
me that his wife called him at work with symptoms that indicated meningitis. He sent her
directly to the ER. It turned out that she was severely dehydrated, which is not an
emergency so the plan denied coverage for her visit,

It is also important to note that the federal government has already taken steps to
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protect people’s access to emergency care. Congress passed a law a decade ago known as
EMTALA, The Emergency Medical Treatment and Labor Act, also known as the “anti-
dumping law." It protects patients seeking care at emergency departments by forbidding a
hospital from turning them away.- Emergency departments are required to provide a
screening examination and to provide any stabilization services that are necessary regardless
of a patient’s ability to pay. This is an important protection and it has ended the cases where
poor patients were turned away from the nearest emergency room and sent to the public or
county hospital farther away. However, this law does not help people who are insured and
whose health plan later decides to deny their claim.

To address those concerns, I have introduced legislation to end health plans’ abilities
to make these arbitrary denials. That bill is HR 815, The Access to Emergency Medical
Services Act. It is bipartisan legislation with the support of more than 142 members of
Congress. It’s companion legislation in the Senate is S. 356, which also has strong
bipartisan support. ’

HR 815 would enact a national definition of emergency known as the "prudent

- layperson” definition. Its purpose is to ensure that health plans cover emergency care based
on a patient’s symptoms rather than the final diagnosis. Enactment of this definition would
end the phenomena of health plans denying coverage for emergency care when chest pains
turned out to be indigestion rather than a heart attack. The bill would also forbid plans from
requiring prior authorization for emergency care, require that they provide educational
materials to their members on use of the emergency room, and would provide for
coordination of care between the emergency room and the health plan once a patient is
stabilized.

The core of HR 815 is the "prudent layperson” definition. It is a simple and
straightforward concept and is already law in a number of states -- with Maryland being the
first state to enact it. It is a legal standard derived from the long-standing "reasonable man"
test that has been used in contract and tort law for decades. It means, a condition
manifesting itself by acute symptoms of sufficient severity (including severe pain) such that a
prudent layperson, who possesses an average knowledge of health and medicine, could
reasonably expect the absence of immediate medical attention to result in -- 1) placing the
health of the individual in serious jeopardy, 2) serious impairment of bodily functions, or 3)
serious dysfunction of any bodily organ or part.

The Access to Emergency Medical Services Act has broad-ranging support. We are
especially pleased to have worked closely with Kaiser Permanente in developing the bill this
year and to have gained their official endorsement for the legislation. As far as I know, HR
815 is the first managed care regulatory bill to be endorsed by any managed care plan. In
addition to Kaiser, the bill is endorsed by the American College of Emergency Physicians,
Families USA, the American Medical Association, Citizen Action, the American Hospital
Association, the American Heart Association, the National Council of Senior Citizens, and
the list goes on. ‘ :

Even the managed care industry acknowledges that standards for coverage of



emergency care is a real issue. It is a key component of the American Association of Health
Plan’s (AAHP) "Putting Patients First" agenda. In order to join or renew membership to
AAHP, plans must uphold those initiatives. Though they by no means endorse the prudent
layperson standard, they do state that emergency services should be covered for "conditions
that reasonably appear to constitute an emergency, based on the patient’s presenting
symptoms. "

Again, approximately ten states have enacted the prudent layperson definition to date.
In addition, we have successfully incorporated the prudent layperson standard and other
provisions from the bill into both the Medicare and Medicaid sections of the Budget
Reconciliation Act in both the House and the Senate versions this year.

I thank the Commission for listening to my thoughts on this important issue. It is my
firm belief that access to emergency care is fundamental to ensuring a viable health care
system. What is at stake here is not an issue of governmental regulation, but an issue of
protecting patient safety. As the Commission looks toward making recommendations on
federal standards, I would encourage you to ensure that the recommendations protect
patients’ access to emergency services. I would be happy to provide any additional
assistance or information that would help you as this process moves forward.



June 27, 1997

Ms. Kathryn Paul

Division President

Kaiser Permanente
10350 East Dakota Ave
Denver, CO 80231

Dear Ms. Paul:

I am writing to thank you and your colleagues at Kaiser for going out of your way to give
me your perspective on the HCFA competitive pricing demonstration in Denver last month. The
insight you provided was extremely useful in helping me better understand all of the complex.
issues surroundmg the demonstratlon

I would appreciate hearing more of your insights as we move forward. Iam also -
interested in keeping abreast on the progress you are making regarding health coverage for
uninsured children.

Once again, thank you for all of your assistance in Denver.

Singerely,

Christopher C. Jennings
Deputy Assistant to the President
for Health Policy



