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- IMPROVING REME‘DIES FOR IMPROPER CLAIMS DENIALS UNDER

'ERISA-COVERED PLANS

' CURRENT LAW — Need For Change

Persons who "administer“an employee benefit plan are not responsible
to participants and beneficiaries for the consequences of wrongfully

: deIaying or denying a cIaim for benefits.

Under ERISA, a partrcrpant, whose request for medical services has-

been improperly delayed or denied by the plan administrator, can only.
recover the benefits that should have been provided, but not damages
such as lost wages, additional medical costs, pain and suffering, or. .-

-wrongful death. A successful particrpant is not even assured of
' recovering his or her costs attorneys fees or expert witness fees

Ih addition, courts,generally give deference to the pIan s decision. .

They will not overrule a benefit denial unless the plan’s decision was
unreasonable (i.e., arbitrary and capricious, or abuse of discretion).

- At the same time, ERISA preempts the state Iaw remedies available to

persons not covered by ERISA plans. This is true whether the plan

funds its benefits through an |nsurance poI|cy or directly from the

employefs assets.

" These restrictions on available remedies reduce any economic

incentive for an administrator to provide fair and expeditious resolution "

- of benefit claims. The person who determines whether to approve

claims may be under pressure to deny them because he or she works )
for the entity . responsible for paying the claims.

o Improper delays or deniaIs of claims for benefits can affect the quality

of care afforded to part|C|pants

. _'Persons -outside of an ERISA plan (e.g., in the mdrvrdual insurance

market, or in non-ERISA pIans) can generaIIy avail themselves of a
broad range of remedies



{

 OPTIONS — We see four potential approaches:

@ weT

A Federal Law Approach: Amend ERISA to make avallable

~economic damages (e.g., cost of care, lost wages) where

personal injury or wrongful death occurs in connection with an
improper denial or delay in deciding health benefit claims under

" an ERISA plan. Additional damages, such as for pain and

suffering, would be available where the delay or denial was

unreasonable.

~ State Law Approach: Modify ERISA preemption to permit

states to apply their existing substantive laws and remedies, or

~ enact new ones, specifically for the improper denial or delay of

health benefit claims which result in personal injury or wrongful

death. Under this approach, a state could decide whether or not

to provide any such substantive law or remedy.

State Law Remedies for Insured Plans and a Federal Law

'Remedy for Self-Funded Plans: Establish a federal standard
for self-funded plans, and permit state insurance laws to apply to

plans that are funded through insurance policies. This approach
would allow the states to fully enforce their insurance laws, but
would not subject self-funded plans (which are usually larger
plans) to the diversity of state remedles :

Civil Penalty Approach: Establish a scheme of dollar

 denominated civil money penalties for improper claims delays or

denials. Various options exist under this approach depending

_ on whether the penalty would be imposed by the courts in
- private actions or assessed by the Secretary, and on whether
~ the penalty would apply to individual cases or only upon a

showmg of a pattern and practice of i tmproper claims handhng

An element of any of the approaches summanzed above could be that
employers should be insulated from habxhty unless they directly engage in -
making determinations on benefit claims. As part of this element,
agreements requiring emp!oyers to indemnify HMOs for their liability could
be prohlblted |
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DESCRIPTION OF POTENTIAL APPROACHES
" A. AFederal Law Approach — New ERISA Standards

o Amend ERISA to: (1) make available damages ﬂfor,e'c’ohomic losses

(e.g., cost of care, lost wages) when an improper denial or delay in

o decudlng health benefit claims under an ERISA plan results in personal

injury or wrongful death; and possibly (2) make available additional
damages (e.g., pain and suffering) where the delay or denial of the

‘benefit is unreasonable (i e, arbrtrary and capncrous abuse of

dlscretlon)

. Economlc damages would be avallable if the court d:sagreed
‘with the plan’s determination. No deference would be granted to

_the plan’s decision. A fi inding that the plan acted unreasonably

| would not be requrred . |

- Additional damages would be available agarnst the entity that
~administered the claim if the delay or denial of the claim was

objectively unreasonable or arbltrary It would not require proof
of an evil motive. A

The damages would be available for all t)}"pes claims regardless

of amount as long as there was a personal injury or wrongful
~ death. (Option: Have threshold requrraments e.g., dollar
“amounts or quahtatlve )

- Scope of Review for Recovery of Benefits '
«  Submission to the court of mformatlon that was not before

-the plan would be allowed

Reasonable costs, attorneys fees, and expert witness fees must
~awarded to the successful claimant.

Remedies Options in Addition to Recovery of the Benefit

 (available under current law): .
e Economic Remedies (for Improper Benef t Denials):

. Optlon A Compensatory Economic Damages (e.g.,

3 .



cost of care lost wages) Resultmg From the
Personal Injury
'« Option B: Compensatory Economic Damages -
- Whether or Not They Result from the Personal Injury
(e.g., claimant sells house to pay cost of care)

. Other Types of Remedies (for Unreasonable Benef t
“Denials) (any combination)
e - . Physical Pain and Suffering (wnth Caps'?)
-« Emotional Distress (with Caps?)
. Punitive Damages with Caps

. B. A State Law Approach — Limit ERISA Preemption |

. f Modify ERISA preemption to permlt states to apply their exnstmg ‘
- substantive laws and remedies, or to enact new substantive laws and
remedies, addressing the 1mproper denial or delay of health benefit
claims.

e States would be able to lmpose any. standard for awardmg
damages under this approach. They would also be able to
- award any type of damages, including damages for emotlonal
- distress and punitive damages. -

«  Option: Impose federal caps on damages that a state court can
award in a case mvolvmg an ERtSA plan :

«  Under this approach a state could demde Aot to provnde any s
- such remedy. |

C. A Combination Approach — State Law Remedies for Insured Plans =~

and a Federal Law Remedy for Self-Funded Plans

«  Establish the above-described federal standard for self-funded plans, |
' ‘and permlt state insurance laws to apply to ptans that are funded f
through i msurance policies. . : :



- D. ACivil Penalty Approach

e ThIS approach would allow states to fully enforce thelr insurance
laws, but would not subject self-funded plans (which are usually
larger plans) to the diversity of state standards and remedies. -

« It may cause confusion for participants by creating two different -
legal schemes, particularly for participants of self-funded plans
~ that are administered by an insurance company, or for
employees of employers who provide both insured and self-

funded coverage options, Y A | -

W

| Optlon 1— Mandatory Civil Pena!ty Awarded by Court in Cases .
" Brought by a Partlclpant or Beneficiary to Enforce the Terms of the @ |
Plan . g . . o

«  -Amend ERISA to require a court to a impose a civil money penalty
against the plan in an amount of at least $5,000 and up to; at the
court’s discretion, $25,000 (Qption: or more) where an improper
denial or delay in deciding health benefit claims under an ERISA plan -

- results in personal i mjury or wrongful death L :

.o , ~The penalty would be payable to the partlolpant or benef iciary in
. . addition to whatever equitable relief (e.g., prowsuon of the clalmed
. benefit) was ordered by the Court. v

. Attomeys fees, expert wrtness fees and costs would be mandatory for h
- -successful claimants. . L ,
- Option 2 — Add to Option 1 a Civil Penalty in Cases of a Pattern and

Practrce of Improper Claims Handlmg

. If the court finds that the benef t demal at |ssue was part of a pattern
- and practice of improper claims demals the court would be requrred. to



; |mpose an additional civil money penalty of at Ieast $15, 000 up to, at
-the court's discretion, $150, 000 '

«  The court, in setting the penalty amount ina glven case, would, be
‘permitted to take into account the penalties that the plan has aIready
paid for the same pattern and practlce

. “Pattern and practice” would mean improperly deny|ng or delaying
' claims with such frequency as to indicate an intent to materially reduce
‘_costs to the plan through the improper den|aI or deIay of claims

e - The penalty would be payable to the partrcrpant or beneficiary in
~addition to: (1) whatever equitable relief (e.g., provision of the cIa|med .
~ benefi t) ordered by the court and (2) the mandatory penalty

. Attorneys fees, expert wrtness fees and costs. wouId be mandatory for
successful clalmants

Option 3 — Option 1 and/or Option 2 for Self-Funded Plans and
Penalties Set by State Law for Insured Plans o

. For plans that are no_LseIf-funded (ie., |nsured plans, including pIans
- that shift risk to-HMOs, etc.) all clarms dispute cases would be decided
_ by state courts (not removable to federal court). States could enact
" their own penalty amounts providing that they were h|gher than the
penalties under the FederaI law.

Option 4 — Drscretlonary C|viI Penalty Assessed by the Secretary of Q\
,Labor in Cases of a Pattern and Practlce of Improper Clarms Handlmg

. If the plan has engaged in a pattern and practice: of |mproper cIa|ms '
© denials, the Secretary could assess a large penalty amount (e.g., up to
$10 million, at the Secretary’s discretion, or an amount based on the
~ value of claims processed by the vrolator) :

'+ The penalty would be payable to the government. - -



. Llabmty for the penalty would be determmed after an admlrustratwe
hearing with Federal court review in cases where assessment of the
penalty is challenged :

Optlon 5 — Option 1 (with or without Optlon 3) and Optlon 4 u\%{ (.ﬂalf“*"(ﬁ/

,Option 6 — Option 1, Option 2 ‘(w,ith or Without,Op'tion 3) and Option 4

S. .
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- OPTIONS FOR EXTERNAL REVIEW OF CLAIMS DENIALS

UNDER ERISA-COVERED PLANS

CURRENT LAW

- ERISA requnres that every employee benefit plan provide adequate

written notice to a participant or beneficiary whose claim is denied,
and afford a reasonable opportunity for a full and fair review of the
denial by an appropnate named fiduciary.

The statute does nct require any extemal review of benefit claims
other than the parhcnpant s right to file a civil action for review by a
court. Although the participant may file the action in a state court, the -
plan may have the action removed to federal court. ERISA preempts

any state law remedies th’at might otherwise be available

Regard!ess of the Junsdlctlon in which the matter is decided, the court
must apply ERISA, not state law, and may only provide “equitable
remedies.” That is, the court may order that the denied benefit be
provided. It may not award damages for any injury caused by the
denial. ' - - : |

~ In addition, the courts generally lgrant significant deference to the plan
- fiduciary’s decision, overturning it only if they find that the plan acted

arbitrarily. Moreover, courts often do not permit the claimant to
introduce evidence that was not presented during the plan’s lntemal
decision-making and review procedure.

- Because claims ‘determinations are generally made by persons who

are employed by the entity responsible for paying the claim, an internal

claims determination’ process is subject to an inherent conﬂlct of

interest. -
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‘OVERVIEW OF OPT IONS
rShortcommgs of External Rewew Wlthout lmprovmg Remedies

- External revrew measures by themselves do not fully address the
. imbalance of incentives in the current system. Under ERISA, aplan
. fiduciary who fails to assure compliance with current statutory and
_ .regulatory requrrements or any future external revrew requrrements is
~ not accountable for that farlure | . .

s ,There are many examples of clarms decisions that are simply wrong:

Even if ultimately corrected, some of these wrong decisions will cause

~ injury before they are corrected. - The lack of remedres under the -
- current statutory scheme prevents the rnjured partres from recemng
- compensatlon ' \ . r

‘An external review system wrthout remedles would provrde no

disincentive for plan fiduciaries to arbitrarily deny care with the
expectation that many partrcrpants will not pursue the matter to the

o ‘external trlbunal

- -The optrons descrrbed below as based on the assumption that a truly
~ independent, expedltrous andi rnexpensrve external review process ,
| could be establrshed ,

'OPTION 1 — Provide External Review for All Claims
"‘Amend ERISA to provide for external review of a denred or delayed

- claim within a time period approprrate to the claim. =
. E.g., a denial of emergency care could be revrewed wrthln a

. matter of hours, other types of claims mrght need to be revrewed
within a few days. -

IR ~_The external review erganrzatron would have approprrate

guidelines.or could decide on a case by case basrs how qurckly
a request for revrew should be processed



Option 1 cont'd

The reviewer woutd have access to rndependent medical and legal
expertise. : :

The external review organization would decide the claim. on pnncuples

of contract law, and would issue decisions: brndung on the plan and the
participant.
. Option: The decision could be subject to an appellate review”
" by a court limited to the record and wnth an arbrtrary and:
- capricious standard of review.

«  Option: No further review of the merits of the external rewew

decision (only revrew of jUI’ISdIC’(IOHa| or procedural |ssues)

"The. external review orgamzatlon could be authorized to , :
. Option: Award costs, attorneys fees and expert witness fees to:

e - Option: Either party
«  Option: Successful partrcrpants only
. Option: Successful p’s and to plans for fnvo!ous claims

. Option: Assess penalties payable to the government (without a

* showing of bad faith unless damages also available)

~»- Option: Award compensatory damages to a participant (perhaps

capped for pain and suffenng and other non-economlc
damages)

- . Option: Award capped punitive damages (what showmg would

be required?)

| (If the external reviewer awards any type of damages then for -
- Constitutional reasons, the: plan would probably have to be given the .

right to de novo review by a court with a jury trial. The jury could be
limited to reviewing the damage award, and not be able to overturn the
award of the benef it) : S

Standard and Scope of Extemal Rewew

e ‘The standard of review would be de novo,

« - Submission of information that was not before the plan would be
allowed.



Option 1 cont'd

Excluswlty of External Rewew Process

e . Option: The external review forum would be the excluswe foum

for claims denials.

e Option: External review would be optlonal for the part|C|pant

. Option: Only parhcnpants with large or serious claims could
waive external review and go dlrectly to court where they could
obtain: .
« - Option: state law remedies, or -
« . Option: expanded ERISA remedies.

Cost of the External Review Process -

e QOption: borne by the plan in all cases;
. Option: borne by the claimant if unsuccessful

. Option: borne by the Federal government. -

Option 2 — Provide External Review for Smali Clainis Only

The purpose of an external review procedure for smaII clalms would be to -

‘provide an expeditious and inexpensive forum for the great majority of

claims. Federal district courts are not well suited for reviewing such

. matters, and the expense of going to court makes this an |nfeaS|bIe option

for dissatisfied claimants who have small claims.

| Amend ERISA to require the external review.,in'_Optfori 1 for small

claims only, i.e., claims that meet all the following conditions:

e (1) below a certain threshold amount (based on the § value of

~ the claim, e.g., $5,000),
(2) no injury is alleged, and

. (3) do not involve imminent threat to life, further serious. .

deterloratlon of health or mtractable paln)

In some states, the trlbunal couId be ex1st|ng forums such as sma||

_ claims court.
Private entities could be certifi ed to provude external review, but

development of safeguards against inherent bias may be difficult.



~ Option 2 cont'd

The tribunal would have the power to order payment of the benefit.

= Option: The tribunal could award attorneys and expert thness

fees to a successful claimant.
. Option: The tribunal could assess penalties for egreglous
~conduct. .

The external review forum would be the exclusive forum for claims
denials that meet its conditions. Claimants could not choose togo
directly to court.

~ Judicial Review of External Review Decision

. Option: limited to the external review record and under an-
arbitrary and capricious standard. -
» . Option: limited to jUrisdictional and procedural issues.

" Treatment of Claims Not Subject to External Review

. Claims larger than the threshold amount, claims where an |njury ;
is alleged and claims involving imminent threat to life, further
serious detenoratlon of health or intractable pain would be
exempt from this process, regardless of the $ amount — the
claimant could go straight to court.

e In order for this option to make sense, the court's standard or

review for such claims would need to be de novo, that is without
deference to the plan’s demsnon and to allow the introduction of
new evidence.
e - Option: The court would be requnred to award costs attorneys
fees and expert witness fees to: :
o Qption: Either party
. Option: Successful partucnpants only ‘
e Option: Successful p’s and to plans for frivolous claims

e Qption: The court could assess penalties payable to the - -

government (w:thout a showing of bad faith unless damages
also available)

e 5 - Option: The court could award compensatory damages to a

participant (perhaps capped for pain and suffenng and other
non-economic damages) .

5.



. QQUQB The court could capped punmve damages (what
- showing would be required?)
'« Option: Prohibit removal of civil actions to Federal court except
for very large claims (e g over $50,000)

Option 3 — Provide ExternaI'R'eview for Large Claims Only

The purpose of providing external review for large claims is to-have a much
smaller, and therefore, less expensive system that would decide only those -
matters where a great deal is a stake either for the participant or the plan.
The purpose of an expeditious external review would be to decrease the
likelihood of serious injury resultmg from a wrong decision by the plan.

. Amend ERISA to require the external review process described in
Option 1 for serious claims only, ie., claxms that meet threshold

conditions: ‘
« - imminent threat to life, further serious detenoratron of health or

~ intractable pain, ‘
. Jinjury resulting from the demal is alleged, or

*  minimum dollar amount |
(The dollar threshold, which would only apply if the health or injury
threshold did not, should be set falrly high, say $5,000 or more, to
avoid overwhelmlng the external review system.) - _

. Exclusivity of External Revnew Process
. Option: The external review forum would be the exctusrve forum
for claxms denials that meet its conditions. -

. | thlgn A partlmpant with a clalm that i |s eligible for external
review could choose to go directly to court. '

. Treatment of Clanms Not Subject to External Review
e Small Claims, and claims not involving imminent threat to life or
of serious further deterioration of health or intractable pain would
. be exempt from the external review process and claimants



‘Optlon 3 cont d

could go to court to obtarn payment of the benefit, but not
damages. (Due to the cost of going to court, and the limited
remedies available, this would have the practical effect of
limiting small claims to internal review)
~« Option: Require that courts not give deference to the .
‘ - plan’s decision, and allow submission of new evidence.

Note: Under any of the above options, claims that do end up in court,
could be decided by either Federal or State courts at the option of the
participant — the plan would not be able to remove a claim filed in State
. court to Federal court.




go down in history as one that passed land mark legislation to save
lives and strengthen America for the new century; or one that was
dominated by partisan election year politics? -

The calendar tells us that this is an election year.
That's a good thing -- we need one every now and then. {(Laughter.)
Have the debates and have the discussion. But as | have told every
member of Congress in both parties with whom | have discussed this,
no matter how much we get done this year there will still be things
at the end of the year on-which honorable people in both parties
disagree -- more than enough over which to have an honest, fruitful,
meaty election. This election should not be allowed to obscure the
fact that the American people want it to be not only an election .
year, but a productive legislative year for the health and welfare of
our country and our future. (Applause.)

Dr. Wootton has already talked about the Patient's Bill
of Rights, but | want to say a few things about it. Because my '
mother was a nurse anesthetist, | grew up around doctors from the
time | was a little boy. They were the first professional people
that | ever knew. Most of them were the kind of people we'd all like
our children to grow up to be. They were hard-working, able, kind,
caring people. Most doctors today are as well. But the world of
medical practice if very different today than it was 40 years ago,
. when | first started Iéqking‘ at it through the eyes of a child -- not
altogether worse, of course. There are many things that are better.
We have higher life expectancy, the lowest infant mortality rate
we've ever recorded, the highest rate of childhood immunization,
dramatic advances in medicines and medical technologies and all kinds
of treatments. '

We also have more than 160 million Americans in managed
care plans. And while there have been some problems with them, all
of us have to be glad when health care costs don't go up at four or
five times the rate of inflation. '

Still, it's often harder for you just to be doctors.

When a doctor spends almost as much time with a bookkeeper as with a.
patient, something is wrong. (Applause.} If you have to spend more
time filling out forms than making rounds, something is wrong.
(Applause.) And most important to me, when medical decisions are
made by someone other than a doctor, and something other than the
best interests of the patient is the bottom line, then something is

wrong. (Applause.) | think we should have a simple standard:

traditional care or managed care, every American deserves quality

care. (Applause.}

We all have our stories, and yours are more firsthand
and perhaps fresher than mine, but | never will forget reading a few
weeks ago about a woman who worked in an oncologist's office to '
verify insurance coverage and get authorizations for medic¢al
procedures, who told us the story of a 12-year-old boy with a
cancerous tumor in his leg. The doctor wanted to perform a procedure
" to save the boy's leg, but the health plan said no. It seems that '
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for that condition, the only approved procedure was amputation. And
that was the only procedure the plan would pay for. The child's.
parents appealed the decision, but they were turned down. They
appealed again and were turned down again. Only when the father's
:employer weighed in did the health plan change its mind. By then, it
was too late, the boy's cancer had spread, and amputation was the
only choice left. Of course, it was covered by the health plan.

That is a choice no family should have to make. If the
doctor had been able to do the right thing, the child would have been
better off, and the system would have been better served.

We have the best-trained, best-skilled doctors in the
world, the best medical education, the best medical technology.
We're all getting a lot smarter than we used to be about prevention.
The first thing your President said to me is, "I'm a cardiologist,
take this golf club and stay in good shape.” (Laughter.) We're
getting better at it. But it is madness to.strain at a gnat and
swallow a camel. And it happens, over and over and over again.

There are no fewer than 500 stories that could come up
in this audience right now within a half an hour not all that
different from the one I just told. That is what we seek to address.
That's what the Patient's Bill of Rights is all about -- to put
medical decisions back into the hands of doctors and their patients.
| have already acted, as your president said, to ensure that federal
employees and their families, military personnel, veterans and their
families, everyone on Medicare and Medicaid -- altogether about a
third of our people -- are covered by the Patient's Bill of Rights.

And across our nation, state legislators and governors,
both. Republican and Democratic, are doing what they can. Forty-three
states have enacted into law one or more of the basic provisions of
the Patient's Bill of Rights. But state laws and the patchwork of
reforms can't protect most Americans. At least 140 million of them
are without basic protection. That's why we need the federal
Patient's Bill of Rights with the full force of federal law.
{Applause.)

The Hippocratic Oath binds doctors -- and | quote -- "to
follow that method of treatment which according to my ability and
judgment | consider for the benefit of my patients.” That is your
responsibility, and should be your patient's right -- to know all the
medical options, not just the cheapest; primary care when possible,
specialists when necessary. That's why the Patient’s Bill of Rights
lifts the gag order on our nation's doctors and allows patients to
follow your best recommendations by appealing unfair decisions by
managed care accountants.

Patients also should have a right to keep their medical
records confidential. {Applause.) Doctors must feel free to write
down the whole truth without it ending up on the Internet or in the
hands of employers and marketing firms or increasing a patient’s
insurance rates. (Applause.)



. Since 1990 the number of Americans in managed care plans has
grown from about 94 million to more than 160 mllhon -- about a
75 percent increase. |

According to a r'ecent"Kais.er‘ Survey:
. 60 percent of Americans say they are worried that their health plan
would be more concerned about saving money than about what is

the best treatment for them if they were sick.

. 61 percent say that managed care has decreased the amount of time
that doctor spend with patients

. 60 percent believe it has made it harder for the swk to see medtcal
specialists ‘

«  Halfbelieve it has decreased the quality of care for the sick.
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The “Consumer Bill of Rights” consists of the following rights and responsibilities: 2 (} a’? "‘Kdﬂ
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CONSUMER BILL OF RIGHTS AND RESPONSIBILITIES

Y

Access to Accurate, Easily Understood Information about consumers’ health
plans, facilities and professmnals to assist them in making informed health care
decistons.

Choice of Health Care Providers that is sufficient to assure access to appropriate
high quality care. This right includes:

Access to specialists: assuring consumers with complex or serious medical
conditions access to to the specialists they need;

Access to specialists for women’s health needs: giving women access to
qualified providers to cover routine women’s health services, and

Transitional care: providing access to continuity of care for consumers who are
undergoing a course of treatment for a chronic or disabling condition.

Access to Emergency Services when and where the need arises. This provision
requires health plans to cover these services in situations where a “prudent
slayperson” could reasonably expect that the absence of care could place their -
health in serious jeopardy;

Participation in Treatment Decisions including:

Quaaro

Prohibiting disclosure of financial incentives: requiring prowders to dlsclose
any incentives, financial or otherwise -- that might influence their decisions, and
Prohibiting “gag clauses”: which restrict health care providers’ ability to
communicate with and advise patients about medically necessary options;

Assurance that Patients are Respected and Not Discriminated Against,
including discrimination in the delivery of health care services consistent with the
benefits covered in their policy based on race, gender, ethnicity, mental or
physical disability, and sexual orientation‘ ‘

Medical Prlvacy which assures that 1nd1v1dually identifiable medical information
is not disseminated and that also provides consumers the ri ight to review, copy and
request amendments to their own medical records;

Grievance and Appeals Processes for consumers to resolve their differences
with their health plans and health care providers -- including an internal and
external appeals process; and :

Consumer Responsibilities which asks consumers to take responsibility by
maximizing healthy habits, becoming involved in health care decisions, carrymg
out agreed-upon treatment plans, reportmg fraud, among others
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CAMPAIGN FOR HEALTH CARE ACCOUNTABILITY

The Campaign for Health Care Accountability is an alliance of health care
~“provider and citizen organizations, both national and state based, formed to promote

public policy that will ensure equitable and adequate accountability for health care
decisions. Specifically, the Campaign is supporting legislation to clarify, under the federal
Employee Retirement and Income Security Act (ERISA), that states have the authority to" \
enact state laws to hold managed care programs accountable for patient injuries resulting
from their negligent health care decisions.

A number of federal district and circuit courts are ruling favorably in support of
this premise, and an increasing number of states -- now at least 17 -- are actively pursuing
legislation to establish managed care accountability. Like the Texas bill passed in 1997,
the other state laws will likely be challenged based on an ERISA preemption argument.
Passage of the federal amendment would make clear that the states have this 1ega
authority.

The Campaign is seeking a broad base of participation from both national and state
citizen and health provider groups. It will be governed by a representative steenng
commxttee of participating organizations. '

Yes, you may list our organization as endorsing the Campaign.

NAME:

ORGANIZATION:

ADDRESS:

PHONE/FAX:

E-MAIL:

For more mformatlon contact: :
Alfred Gilchrist, Texas Medical Assocmtlon 800-880- 1300 or
Michael Hudson, Consultant, 303-604-1392 .



WE SUPPORT PASSAGE OF CSSB 3861

< Advocacy, inc. %
% American Association of Retired Persons (AARP) %
% Brain Injury Association of Texas 4
« Center for Public Policy Priorities ¢ |
% Coalition for Nurses in Advanced Practice &
< Coalition of Texans with Disabilities ¢
% Consumers Union %
% Directors Association of Texas Centers for | ndependent Living <
< Disability Policy Consortium ¢
% Mental Health Association in Texas %
<& National Association of Social Workers/Texas Chapter <
< National Multiple Sclerosis Society <
& Texas Academy of Family Physicians 4
¢ Texas Academy of Physicians Assistants ¢
< Texas Advocates <
¢ Texas Advocates for Special-needs Kids
% Texas AIDS Network +
& Texas Alliance for the'Mentally 1| <
- & Texas Assistive Technology Partnership/University Affiliated Program 6
¢ Texas Association of Optometrists <
. % Texas Chiropractic Association
< Texas Clinical Society of Social Workers <
<& Texas College of Emergency Physicians %
% Texas Dental Association %
% Texas Dermatological Society. ¢
< Texas Geriatric Society ¢
< Texas Health-System Pharmacists Association ¢
% Texas Medical Association ¢
% Texas Medical Foundation %
¢ Texas Medical Group Management Association %
% Texas Mental Health Consumers %
% Texas Nurses Association %
% Texas Occupational Therapy Association, Inc. %
¢ Texas Ophthalmic Professionals Society %
% Texas Osteopathic Medical Association ¢
% Texas Physical Therapy Association €
% Texas Planning Council for Developmental Disabilities <
& Texas Podiatric Medical Association ¢
¢ Texas Society of Pathologists %
% Texas Society of Plastic Surgeons %
& Texas Society of Psychiatric Physicians ¢
© Texas Speech-Language-Hearing Association
% Texas Urological Society %
< The Arc of Texas %

T o Bl *a B~ 2  oww B wem e

ISR Y:-- |



Quelihg Pl

)} LJM—' 5”\fﬂ/ 4 S
" DEMOCRATIC BILL

Areas Where F urther Than Quality-Commission

PRIMARY DIFFERENCES

ERISA Remedies. Allows state cause of action to recover personal damages for personal
injury or wrongful death.

Clinical Trials. Requires plans to cover patient care costs associated with clinieal trials at NIH
and similar peer review process. Quality Commission did not include this provision. [$5 billion
over five for Medicare and $4 billion over ﬁve for Medicaid].

Mastectomies. - Requires plans to allow women to stay in the hospital 48 hours followmg a
mastectomy and 24 hours following lymph node removal.

Breast Reconstruction. Health plan that cover breast cancer surgery, must provide coverage
for breast cancer reconstruction following the mastectomy to reestablish symmetry -- including
surgery on the non-diseased breast. (Rep Ecshoo main sponsor)

Mandatory Point-of-Service Option. Mandates that plan provide a POS option w/ all of the
same services as provided in other plans. Can have higher premiums and cost sharing. -

Whistleblower Protections. Currently under negotiations. Quality Commission did not
include this provision.

SECONDARY DIFFERENCES

Access to Women’s Health Specialists. Goes further than the Commission in that it allows
women to choose OB-GYN as primary care provider in addition to allowing dlrect access to
OB-GYNS as a specialist. :

Financial Incentives. Quality Commission only requires disclosure of financial incentives to
physicians. Dingell bill prohibits physicians from having any of these types of incentives.

Drug Formularies. Requires plans to provide exceptions from non-formulary when
recommended by health professionals, (check w/ HHS how extensive this is drafted).

Ombudsman. Requires states to establish a health insurance ombudsmen to assist consumets
in choosing health plans and to help provide counseling for consumers who are not satisfied.
Requires Federal Government to step in when states not providing.

Provider Protections. Requires notification and appeals process for providets who are
rejected from the plan (check with HHS as to how extensive this language is drafted) Quality
Comm1ss1on does not mention these provisions. A

Internal Quality Assurance Programs. Requires health plans to have a quality assurance
program to review services, consistency, patient outcomes. :
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What do health care profess:onals thmk of the quahty of care bemg dehvered in health
care facilities today7 What are their main concerns and what do they think i is workmg well?
‘Many surveys have been conducted on physmans perspec tives on sausfachon and quahty, but
':.httle nauonal work has been done to capture ‘the perspectxves of the profess;onal caregwers "

5 , vwho work’ on ‘the front lmes of hospxtals I{MOs, and health chmcs How these provxders feel
about the quahty of care is important given the txemendous changes occurring in today’ s health
syetem and the cenﬁ-ely role they plef' in éro?idﬁxg servlcee and interac’cing with .};aﬁents and .‘
lheirfalrﬁlles | o R | | o N

" To answer these and other 1mportant questlons, the Servu:e Elrlployees Intemahcnal
o Umoe comxmss;oned Peter D I—Iart Resea:ch Assoclates ta conduc‘r a nab.onal survey of health
care professmnals Tl-us report presents the fmdmgs from a survey conducted by Peter D. Hart V‘
Research Assocxates amcng a representahve sample of 1 232 health care professzonals :
including 401 reg15tered nurses, 404 hce.nsed practical nurses, 108 physxcal therapxsts and 102 B
'rocupahonal theraplsts In addmon, the survey contax;ns an oversample of Cahfonua health ‘
care professmnals, mcludmg 100 regmtered nurses; 63 hcensed practlcal nurses, and 54
- therapxsts These mterv:ews were'then wmghtecl to reﬂect theu actual propomons of the health’
: .care work force natxon—w-lde, accordmg to the Bureau of Labor Stattsttcs All mtemews for this
| survey were conducted by telephc:ne durmg the evemngs Erom October 16 to Qctober 25, 1997
To avoid any bxas in the responses, the mtemews were conducted ona cOnﬁdentlal basxs The
stahstlcal margm of error assoc:ated thh a sample of t}us size is +4% o

~The respondents 41n tlus survey brmg an exceptxonal amount of experhse to thls sub]ect '

al*ea. Forty percent of the responclehte su'rveyed heye been workmg .m the heallcll care ﬁeld for |

thore than 20 years; and 24% Iiaire been”enlplpy‘red at their current facility for more_then 15

Peter D. Hart ResearCh» Associates, Inc.
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years. These respondents reflect the concerns of people who know their field of expertise and
are comumitted to their profession.

The key fmdmgs of the survey

1. A large majority of health care professmnals report that the quahty of patlent
care in their facility is good, but they see a dechmng trend in quality. ‘

2. Professionals 1dent1fy several national trends in health care as having a
negative effect on patient care. :

3. Health care-pi'ofessionals connect the negative trends on the national scene
with problems in their own facility, especially understaffing.

4. Understaffing causes stress, low mbrale, and ofher prdblems in the workplace.

5. Health care professmnals 1dent1fy several concrete ways in which pahent care
can be unproved ' :

Peter D Hart Reséébéh Assoéiates, Inc.
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A large majorify of health car'eﬁ professionals report that the quality of patient
 care in their facility is good, but they see a declining trend in quality. ‘

' Health care profes’siona]s offer a positive assessment of the current level of patient caré, with
- 80% saying patzent care: at then- facxhty is excellent (32%) or good (48%) However, 45% say
pane.nt care has gotten worse in the past few years 32% say it has gotten somewhat worse, a:nd

13% say it has gotten much worse. e

The Quality of Patient Care is Good ... . - but.Care is Getting Worse
~'Notso S :
good : . Not sure
% - | : - 5%
Fa:r . Excel. ) . . Better
16% lent - 25%
" 32% . Worse -

45%

Same

Good 25%

a8%

The situation 1s séen as worse i.frmedié:al_ centers (where 51% of employeeé say paﬁeﬁt
4' cére has gotten w‘ors‘e)’ and in l'vtospita,ls-(flé%). By con!:asf, only 29% of clinic staff say patient
care at then: facility has gotton worse in the'pastj feW yvears.» Large and med;’um hospitals are.
pe,rc’eived.as worse on this measure than are small hospiuals: 50% of laxge hospital emi:loyees
and 48% of medium hospital employees say pa&eﬁt care has deteriorated at their famhty,
compared to only 34% of sma]l hospnal professnonals 'who say the same. Therapists (34%) are

" less lxkely than ave:age to report that patxent care has gotten worse at their famhty

Peter D. Hart Research Associates, Inc.
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. are theu' counterparts in. public facxhhes (57%) to regaxd:’

Professxonals 1dent1fy several national trends in health care as havmg a negauve
effect on pahent care. . :

- The number«one negat:lve trend 1denuf1ed by health care professzona.]s is- -the closmg of urban

h05p1tals and c:hmcs (66% of professxonals say this has had a negauve effect on pahent care)

. Tl'us trend i is percelved as a problem across the board by professmnals in large cmes (70%) as

we]l as those in sma]l towns and rural areas (60%) Expansmn of managed care is wewed as the .

‘ secand—most negatxve trend mth 63% of health care professmnals saymg tlu.s has had 4

,negauVe impact on panent care, Professxonals in pnvate facxhues (67%) are more likely than ‘

. ,.A

aged care as a negatwe Among -

!"'”,

; fheraplsts, managed care is seen as the most nar*‘uj trend by far 79% of these: professxonals

say managed care has had a negatxve effect on the quahty of pahent care.

' The Ef‘fect‘of Naﬁoﬁal Trenas on Quality of Patient C#u:e‘ ‘

llNegatlve effect ENo effect DPositive effect J

8%

1 83%.

: Closing HQSpItais'«., Man ged Care  * Hoepital Chains

The growth of nauonal hcspltal chams ranks thlrd with 56% of professmnals saymg this

uend has had a negatwe nnpact on patxent care. Professmmls age 45 and over (62%) are much -

Peter D Hart Research Assoclates, Inc.
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more likely to ﬁgw nation’atl‘ chains as having a negative 'e'ffect‘than afe their jzounger
colleagues (55% among profeséior\als age'35 to 44, 43% aﬁong those ﬁnder a'ge 35).
Professionélé.m clinicsA and hospitals ‘are more likely to rr‘e,gardAmnaged care and the
formation of mﬁénal chams as ‘haiving had a negative effect on the quality; of care: 63% of |
hbspital workefs and 69% of clinic employeves‘eipfess a 'ng.ga‘ﬁv"e view of ﬁénaged care, as cio
52% of medical center«[;rofe‘se-;iona]s. Similarly, 57% of hospital empl-c;yees and 59% of clinic
professionals sée national chains as.a negative forcg; coxnpkaredv to ‘46% of medical cén.ter
workers who do so. The ﬁegaﬁve effects of subcontracting and privaﬁzaﬁon are less. appareﬁt
to health care professignals: 41% sa); subcon&aéﬁng'to independent aémdes has had a
hegative effect, and 35% éay privatization has be;en a negative. |
Healfh care professxonals connect the negatlve trends on the national scene wlth :
problems in their own fac:lﬁy, especially. understaffmg
When asked in what. ways health care has declmed, 38% of professionals who believe that
pétient care has gottén worse \;olunteéf thét'theit facility is understaffed; In addition, 17% feel
that they do not have enough time with patients, and 16% say the patxent-to—nurse ratio is too
high. In a separate question, only one—tbu-d (32%) of professionals say stafﬁng levels are
excellent or good. Indeed among e1ght conditions we meabuxed staffing receives the,poorest
| rahng, with 66% of professmm]s rating this aspect as fa.u: (33%) not so good (15%), or poor g
(18 %). Profess:onals in large hospitals (more than 300 beds) are much more hkely than average
* to regard staffmg levels as madequate (47% not so gmd/ poor). Understaffmg is seen as a
greate; pryobler.;n in medical centers (32% not so good,/ poor) 'And hosp‘italz; .(35%) than it is in
clinics (26%). Amoﬁg professional who say stafﬁng lévéls at tlieir facility are not so good or

poor, 72% say the quality of care is éetﬁng worse.

Peter D. Hart Research Assoclates, Inc.
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Low staffing 1eve1§ leaVQ professionals' w;itlx very ﬁftle iﬁ:ime. and verSf little margm for
error. Among a series of problems teéted, “not having‘ eﬁough time to do your charting or to
take breaks” appears to be the most frequently 6écurring .pfo:blem, as 58% of-professionals
report that tlus happens a lot (40%) or a fair amount (18%) at their facxhty The second most |
frequent problem is another indication of understaffmg 53% of professmna]s say they are not
able to "’sPend enough tune with patlents " including 35% who say thxs happens a lot and 18%
who say it happens a fair amount. |

In addition to #tafﬁqg~ ;anems, therapists ' are .very concerned about insurance
| conipazﬁes and HMOs. Almost aA thlrd (30%) of therapists name insurance companies and these
A‘companies’ lpracticeé as their tép cqncerﬁ. An additional 25% afe concerﬁedt about HMOs and |
the j.nﬂuenée they have in the héalth care proféssi.prg.’ Among therapists who éay_ the quality of
care at their facility. has gotten worse, 27% szluy care has gotte.ﬁ worse because of insurance
companies and another 10% blame HMOs. 'These two concemns aré by far the tol; concerns for

‘ Jthe'rapisté.

4 ‘Understaffing‘causes stress, low morale, and other problems in the workplace.

. Léw stafﬁné levels lead to a grea§ deal of stress. Among a series of health and safety problems
tested, étress is idexitiﬁed as the greatest proﬁleni bry far. More than half (56%) of heaiﬁ é&re
| professmna]s say stress isa major problem, and another 33% feel that it is a moderate problem.
By contrast the second most seriously regarded problem is back injuries, though only 18% see
this as a ma]or problem Among pxofessmna]s who say sta.ffmg levels at theu' facﬂ.lty are not so
good or poor 81% perceive stress as a major problem Health care professmnals are
experiencing a great deal qf stress because they are pressed for time and not able to complete all

éf their tasks as fully as they would like.

| Peter D. Hart Research VAsso:{:iatesv. Inc.
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Low staffing levels also affect employee mo?aie. Only one-ﬁd (33%) of professionals |
say morale at their ‘fa,cyility is excellent or good, another qne—third (34%) describe it as feir, and
the remaining. one-ﬂﬁrd (33%5 feel th‘at it is not so geod' or poor. Among préfessionals who

~ believe that staffing Ievels. at their 'fedlit}; are insufficient, 64% say ‘morale is ndt SO goed or
‘poor One-third of professxonals in hospltals (33%) and mechcal cen’cers (35%) say morale at
their facility is not so good or poor. . Professxonals in chmcs and. small h05p1tals report much
hlgher morale: 46% of chmc professmnals and 37% of small hcspﬂcal employees descnbe |
morale at their facility as excellent or good
A significant rmnonty of professmnals cite other problems in their facility.
Professionals were asked ‘_about a -series of. items v"chat other health care employees have
identified as problems and how often each of these problems occurs at their facility — a lot, a
fair amount, sometimes, just a lit-tle, or haérdly at all. - Almost one-third (31 %) say “feeling that
their license is at risk because they are pressed for ime” occurs at least a fair amount, and 21%
say "feelmg their license is at risk because the other people they work with are not properly :
tramed” occurs at least a fair amount of the tlme Addmonaﬂy, 27% say patlents' bemg;
E dlscharged before they complete a full course of therapy happens at least a fair amount of the
time. . Finally, 24% repcrt that "’employees are penahzed for, or afraid to speak up about' '

problem;s in their workplace -at least a fair amount of the time..

Peter D. Harl: Research Assoclates, Inc. |
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‘Serious Problems For At Least Oné In Five

|w Happens a'lot @Happens a fair amount |

License at risk because |

A 31%
_pressed for time
| Patients discharged before . 27%

. full course of therapy |

: Employées afraid to speak
" up about problems at work

License af risk because §

eca 21%
others poorly trained

5 Health care professmnals 1dent1fy several concrete ways in which patxent care can
be improved.

A lérge 'n)ajérity (84%)kof professionals beﬁeve ﬂxaf allowing staff to ta];:e ‘mo;'e time w1th
' ?atients wouid improve tixe quality of pa!:ierrit carea grea.lt’dea‘l (67%) or a fair amguﬁt (17%). In . ’
é iglated item, 80% séj increased staffing would improve patient care a great deal (61%) ora
fair amount (19%). | | |
Besrond im:reasing tﬁe size of the staff and the time épent with each patiént health care
workers want more of a veice on the ]ob 75% beheve that ngmg health care professwmls a
greater voice would unprove panent care a great deal (52%) or a faur amount (23%) More than
half (56%) say they are just somewhat (28%) or not at all satisﬁed (28%) with their input in the
decis_ioﬁ-making process. In a&diﬁon, 56% feei that their suggestions for i;ﬁprcvemenfs are
- only sometime; (40%):or rulevex’ taken serjiously (5%), or that there is no mechanism for thei;

'input (11%). Professionals also want more input into how services are structured: 71% of

Peter D. Hart Research Associates, Inc.
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health care professionals say they have too little input in this area; and 37% of nurses feel that
they are less involved than they should be in making decisions on aﬂocatmg resources and

. personnel between departments.

Ways To Improve Quality Of Patient Care

' WWould improve care a great deal Would improve care'a fair amount

.. Allow staff more time with
patients

lncreése staffing

- Give employees greater
voice on job

Better coordinate patient
care

Increase staff training
Increase wages

Upgrade medical
_ technology

Q.24

Health care prdféssionals also would like to see better coordination of pat.ignt' care; 75%
say this development Qould improve the quality of care a gréat deal (47%) or a fair amount
(28 %) Half (50%) of professxonals say that i improving staff traimng would improve patient care
a great deal, and an addmonal 24% say th:s would improve care a fair amoun'c In addition,

70% believe that increasing staff wages would improve patient care a great deal (4’?%) or a fair |
amount (23%). .' fina]ly,"éz% feel that upgrad.{hg medical téchnology‘would improve care a |

great deal (36%) or a fair amount (26%).

Peter D. Hart Research Associates, Inc.
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vHe.alt.h care professmna& want to be able to provxde good care for. theu- pahents, but
right now theu hands are tied. Short—staffmg leaves professmnals thhout enough tune to gwe'
quahty care to each panent, and th:.s lack of care causes stress In addmon, not havmg a voice
in order to help remedy short-staffmg leaves professionais demnrahzed and frustrated They
know what is wmng mth the system and see firsthand the 1mpact it has on pauent care;

G1vmg health care professmnals a voice w111 nge them the opportumty to help remedy tlus

problem.

' Peter D. Harl: Flés’ea*réthsso?:iatAes,Alnc.‘ -
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The Rights of Patients, by Law

President Clinton embraced the patients’ “bill

of .rights” issued this week by an advisory commis- .

_sion, but upset some of its' members by proposing
that Congress put the recommendations into law.
The commission intends to debate how best to
institute its proposals, and some felt the President’s
remarks prejudged the issue.

Yet Mr. Clinton’s judgment was sound — Fed-
eral action will be needed — and his words meas-

ured. The President said Congress should enact -

those recommendations that could not be carried

out in other ways, leaving plenty of room for the .
commission to advise him on which recommenda- .
tions would best-be left to the states or voluntary

action by health plans. He appointed the commis-
sion earher this  year because many Amencans are

- care has driven many consumers to’ seek govem-
mental protection. . :
- The commission’s. report closely

dr,aft version issued last month. It would. require
~héalth ‘plans to disclose:;key information; create
appeals procedures when they deny care that pa- - -Fede
" tiénts believe is medically necessary, preserve con- " large

‘ﬂdennalnty of medical records and.provide reason-
‘ab’le access to specialists and emergency services.
‘Bkcause health plans have not done this on their

. own, and because states are prohibited from regu- .’

lating health plans of most large employers some of

‘these recommendations will come about only xf .

Gongress acts.

e

back awa rom the

iqsecunty bred by bureaucratxc control over ealth’ "

“ choice of health pl

sion litnited itself -to basic protections that any
~'respons le: "
faw wi

The most. cantroversial prov;snon in the report
wouid guara.ntee patients the right to appeal to an
external authority decisions by their plans to deny
treatment.. The commission limits this right to
patients who.first exhaust their plans’ internal
appeals ;arocedures, and to treatments that cost a
significant 'amount and are not specifically exclud--
ed by their plans’ contracts. The danger of outside
review is that it will run around their plans’ ability
‘to managecare and weed out unnecessary pro-

~ cedures, thereby running up costs.

ngher costs matter because the: ranks of the

‘unmsured are swellmg as compames cut back cov~

employers’ because of its cost. Congress should not

cannot punish ‘bad plans and reward good on

States cannct compel choice on their own.. because

p .
Repubhcan leaders ‘wasted no time re]ectmg

: Congressnonal -action, tarring the President’s idéa.

as another: grandiose scheme for a Federal take-
over-of’ health care, The. trith is that the commls-

lan. would provide. Putting them i
rve: to reassure anxious patients.. ’
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The DLG Briefing

A New Demacrat Perspeetive on the Issues firom the Demoeratice Leadership Counell November 21, 1997

. -

The DLC Briefing iy a service providing a concive New Democrat perspective on national issues that are of immediate interest
o policymakers. Please contact 202-536-0007 with commenis or suggestions, ,

President Clinton’s Quality Commission

\

What’s Happening?

Reacling to widespread concerns about the quality of health care, and slepping into a growing void of sensible
positions, President Clinton this week endorsed a Consumer Bill of Rights and Responsibilities that would
equip consumers with beller tools 1o secure the health care they want and need without heavy-handed
bureaucratic regulation. The first and most important plank of the proposal, which was crafted by the
President’s Advisory Commission on Consumer Protection and Quality in the Health Care Industry, promotes
information disclosure. Tnformation about a health plan’s benefits, ils performance vis « vis other plans, and
how it scttles disputes would cmpower consumers (and health protessionals) to make smart health carc
decisions. ‘The proposal’s other seven planks touch on a varicty of additional issucs, including access to
cmergeney scrvices, complaints and appeals, and paticnt responsibility for health care deecisions.  The
Commission™s implementation plan for the Bill of Rights and Responsibilities is not cxpceeted unnl March
1998.

v

New Democrat Principle

¢ The best role for government in the Information Age is 1o create publiciinslitutions that empower citizens
lo act for themselves. Tn health care, consumers need reliable information to measure the quality of care
just as we use dollars 10 measure cosls.

The Politics

‘The quality of health care has ecmerged as a major public coneern in responsc to the massive shitt in the health
care marketplace away from the traditional system of doctors practicing independently and toward a new
system (usually called "managed -care") in which networks of health professionals, hospitals, and msurers
compele for the business of patients and enrollees.

Highly publicized horror slories and numerous complaints about managed care have contribuled 1o the
growing impre%si()n that managed care holds down costs by reducing quality—thal it “puts profits above
patients.” Public support for restrictions on managed care is enhanced by a lack of pubhc undersianding of its
one greal accomplishment—resiraining the cosl of health insurance—for the simple reason that employer«.
nol workers, generally pay the bulk of insurance premiums. i

Two camps have emerged in the congressional debale over managed care. Republican congressional
leaders have staked oul a “just say no™ position 1o new health care regulations, leaving consumers ill-equipped
1o demand the health care they want and need. The other camp, led by Reps. Charlie Norwood (R-GA) and
John Dingell (D-MT), and Sens. Alfonse D’Amato (R-NY) and FEdward Kennedy (D-MA) would micro-

The DLC Briefing, Democratic Leadership Council, 518 C Sireet, NI, Washington, DC 20002 17 800-546-0027 (in DC: 202-
546-0007), F:202-546-0628, E-mail: webmaster@dlcppl.org, WWW: hup.//www.dlcppl.org
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manage managed care through federal regulations.

‘The President’s qualily commission takes a “third way,” embracing the federal government’s
responsibility 1o deal with public complaints and even fears about managed care, bul rejecting a
regulatory approach that would actually increase the public’s helplessness in coping with rapid changes
in the structure of U.S. health care. '

There is clearly a constituency for a “third way™ on managed care thal emphasizes reliable
information” and consumer choice A 1996 poll done by Mark Penn for the DT.C, found that 78 percent
of Americans agreed—and 53 percent strongly agreed—with the lollowing stalement: "Government
should not manage Americans’ health care but rather sel the basic rules for competition between private
health plans and help provide information about thosc plans so Amcricans can makc their own
responsible choices."

The New Democrat Take

As RAND researcher Bob Brook wrote in this week's Jowrnal of the American Medical Association,
“Managed care is not the problem, health care quality is.”™

‘The President’s quality commission could produce a breakthrough in what has otherwise been a
sterile national debate leading to a talse choice between doing nothing about managed carc or reversing
its most important accomplishments. Government should act to make managed care accountable to
consumers, not burcaucrats. Giving consumers better information to choosc health plans, health
professionals, and treatments will help put consumers in the drivers’  scat. But onc-size-fits-all
rcgulations that control how managed should operate will undermine the ability for managed carc to be
responsive to the needs of individual consuniers, ‘

‘I'hc casc for systematic quality measurement has been clearly made in the seientific literature, Most
recently, a study published in the American Journal of Public Ilealth shows that the reputation of heart
bypass surgeons, cven when judged by their peers, is a poor indicator of quality. According to the
study, “rcputation may mcasurc a physician’s skills in associating with other physicians morc than it
mecasures the physician’s skill in caring for paticats.™ Instcad, patient volume may be a better indicator

of how many lives a surgeon saves,

Performance measurcment and dissemination of the results also address the fundamental weakness
in today’s health care marketplace: Managed carc plans arc too narrowly focusced on the cost of health
carc becausce information about prices is widely available but information about quality is not.

‘The President’s Consumer Bill of Rights and Responsibilitics, however, is not without its problems.
I'or example, the right to appeal a managed care plan’s refusal to pay for a particular trcatment could
put regulators or the courts in charge of determining whal care is appropriate for each individual.
Tnstead, consumers should be free 1o choose a health plan based on how it treats patients’ unique needs.
The courts and regulators should make sure that managed care plans treal patients as promised.

In addition, the very language of “rights™ can undermine the disciplined use of limited resources. If
information is a consumer’s right, how can policy makers or the markeiplace sel reasonable limits on
the cost of producing the information? A rights-based approach o healith care would move health
policy into the courts, which are not equipped 10 balance public concerns about economic efficiency
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Muanaged care is not the problem, health care quality is.

Medical care has never been subjected lo systemalic quality assessment. Managed care can
help solve this problem il it has strong incentives (o make the substantial investments in
information technology that are required to track and improve the performance of health
professionals,

Regulations that gut managed care’s control over costs would undermine the incentives
managed care needs lo creale a system of performance measure and accountability to
CONSLIMETS,

Government should cnsure the systematic measurement of quality (c.g., how long arc breast
cancer victims discasc-free after trcatment?), analyze the results, and disscminate the

information to hcalth professionals and paticnts,

Government policy should also casurc that a health plan docs not commit any known abuses.
‘The well-documented cases where managed care plans have denied coverage for necessary
cmergeney care could be prevented with a standard that required payment for cmergency
carc scrvices if a “prudent layperson” would judge the care to be necessary.

‘The President’s quality commission, and the Consumer’s Bill of Rights it proposcs, is a
major step in the direction of replacing the old debate between cost and quality with a new
dcbate about information and accountability.
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MSAs: Separating the vHealtle and the Sick

MSAs will lead to the division of senior citizens into; separate pools of the sxck and the healthy.
As shown on the graph, the overwhelming majority of seniors cost ! Medicare far less than the
average cost per beneficiary. The Medicare program saves money because of the géneral good -
“health of the majority of program participants. Individuals, however, don't reap a financial

benefit from escaping illness. MSAs change this by transforming Medicare from an entitlement
~ to health care to an-entitlement to money regardless of health. With Medicare MSAs, everyone

is allotted the same amount of money (with minor adjustments based on age, welfare status, and ’
whether a senior 1s in a nursing home). This means that a fit 65 year-old man will get the same
payment as a 65 year-old man with diabetes, regardless of the need for medical services. This .
turns MSAs into the antithesis of what health i insurance is meant to be -- financial protection for ~
the sxck ‘

How MSAs .Drain MeAdic.are‘

- Consider a sirﬁple example:

10% of sickest cost Medicare per beneficiary: $37,000

90% of healthiest cost Medicare per beneficiary: ~ $1,400
*Cost of average Medicare enrollee: - - $5,000

What happens if the 90 percent of healthiest seniors -- whose actual health care costs are far

lower than the average costs Medicare pays per beneficiary -- enroll in MSAs? Before’the

introduction of MSAs, the healthiest 90 percent of seniors cost the program $1,400 on average. -
Under MSAs, they would each-have payments made. to them that total about $5,000 (to pay for

catastrophic insurance and an MSA). The increased cost to Medicare for the coverage for a

healthy beneficiary would-be $3,600, more than double the present cost. Medicare MSAs would

drain funds meant to pay for the sick and- would provide a windfall to the healthy.

- MSAs will Create a Death Spiral

In reality, enrollment into Medicare MSAs would be gradual. Each year, a small-percent of
Medicare recipients would enroll in.the MSA program. MSA enrollees are likely to be relatively

healthy. Payments to MSA enrollees will divert funds from traditional Medicare, and leave

behind higher costs for Medicare enrollees. To meet budget targets, this will lead to cuts in

provider payments and possible benefit cuts. The next year, the cycle will continue. Relatively

healthv seniors left in Medicare will then select MSAs. Agéin, those remaining in traditional
Medicare will face reduced access to physicians because fewer physicians will take the low

reimbursement rates offered by Medicare. The reduced access to- physicians creates stronger

incentives to switch to MSAs. The cycle will continue to drive relatively healthy seniors into

. MSAs, drive up traditional Medicare costs, cut provider paymerits in traditional Medicare, and

drive doctors away from serving patients enrolled in traditional Medicare. This could ultlmately

lead to the demise of the Medicare program.
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' MEDICARE MEDICAL SAVINGS ACCOUNTS:
CHERRY-PICKING THE HEALTHY -

DRIVING UP MEDICARE COSTS FOR THE ILL

Huge Variation in Health Care Costs

Seniors' health care costs differ radically. Medicare paid an average of $4,963 per beneficiary in
-1996. - However, the healthiest 90 percent of seniors cost Medicare just $1,444 in 1996. In

“contrast, the sickest 10 percent of beneficiaries cost Medicare $36,960 on average.! In 1996,
" Medicare covered 39 million people.

AVERAGE MEDICARE OUTLAYS
PER BENEFICIARY

Beneficiaries

Avg Medicare Costs ~ Sickest 10%
Dollars

Healthiest 90%

- "The Medicare Program," The Henry J. Kaiser Family Foundation, April_ 1997.
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~ The! Comimission”was- created by. Presndent Clinton. to
| .“adwse the Pres:dent on changes occurrmg in the health{\
car: f;system and recommend such measures as may be

- ,‘valtle and protect consumers and workers in th‘elje\ag//
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