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THE WHITE HOUSE
WASHINGTON

September 21, 2000

' MEMORANDUM FOR THE PRESID

FROM: BRUCE R. LINDSEY/ /om

RE: HCFA REGULATI s AND UAMS

|

The University of Arkansas for Medical Scxences (UAMS) is in financial crisis. UAMS
has run a deficit for 8 straxght quarters, F'Y 2000 ended with a $20 million shortfall, its
line of credit has been exhausted, substantial layoffs have already taken place reducing
services, and there are concerns about its ability to meet payroll next quarter. Chancellor ‘
Harry Ward is retiring October 16, 2000 and a new chancellor, Dodd Wilson, M.D., will -
begin on that date. Addltxonal new leadership and new procedures are rapidly coming on.
board with multiple steps bemg taken to rectify the situation.

The causes for the crisis are many int:luding the general nation-wide tightening of
healthcare expenditures, slow UAMS reaction to the new fiscal realities, an enormous
load of uninsured patients, and the perenmal under-fundmg of UAMS by the General
Assembly.

Early last fall a UAMS team composed of Rick Smith, M.D., Ray Séott, Tom Butler, and

Barbara Eyman (Washingto’n—based attorney) begin work on multiple mechanisms to
develop new sources of sup;l)ort for UAMS through the Medicaid system.” With the .
assistance and support of the Arkansas Medicaid Program, two state plan amendments
were proposed to use UAMS’ general revenue as match in order to access federal funds

in the form of a State Operated Teaching Hospital payment. One of these plans for an

- inpatient payment of $2.4 million/year has been approved by HCFA. The other

outpatient plan for $34 million/year is in the final stages of review by HCFA, which is
expected to allow the plan to take effect in December. These plans are very smallin -
relation to how other states are using Medicaid funds for their teaching hospitals,

especially those that care for many indigent patients.
. ] )

© While Arkansas was pursuing these state plan'amendments‘ HCFA became concerned

about how some states were using the same mechanism, the “Upper Payment Limit”
methodology, to draw dowrlx federal funds. The Medicaid Administrator, Timothy
Westmoreland, has announced his agency’ s intention to issue regulatlons to severely
curtail a state’s ability to receive these funds. HCFA does not appear, in principle, to
object to how Arkansas is plrapcsmg to use its funds, it is simply trying to close what it
considers a loophole in the federal regulations. While these new regulations will not
prevent Arkansas’ plan from initially taking effect, they will end Arkansas’ ability to
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fund UAMS through this mec,hamsm unless the rules are crafted with some attentlon to
the state’s phght : :

HCFA has said that it is modeling” new rules and is eager to release them. Some states
such as California, which accesses $1.1 billion/year through this mechanism, are likely to
remain relatively untouched whlle other states will likely be severely restricted by the
new rules. From UAMS’ pomt of view, it is imperative that the new rules make some
allowance so that the state m:lay continue to use this mechanism. '

UAMS has proposed several joptions that would allow HCFA to issue its new rules
limiting inappropriate use of the Upper Payment Limit methodology while at the same
time allowing Arkansas and states in similar situations to continue to use this mechanism.
UAMS, however, believes that without some direction from us, HCFA will move
forward with new regulations limiting Arkansas’ ability to use this mechanism.

. Harry Ward, Rick Smith and others have requested a meeting with you to discuss this
problem. Governor Huckabee, former Senator Pryor, former Senator Bumpers and others
.have written you urging some relief. If you don’t have time to meet w1th UAMS
officials, maybe a meeting with Chns would sufﬁce ' :

cc: . Chris Jennings .
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| LIMITING ABUSES OF MEDICAID FINANCING: -
HCFA'S PLAN TO REGULATE THE MEDICAID UPPER PAYMENT LIMIT

by Lexghton Ku

The Health Care F inancing Adnumstraﬁon (HCFA) of the Dcparrment of Health and
Human Services (HHS) plans to lssuc a proposed regulation soon to restrict a rapidly spreading
Medicaid financing scheme that is costing the federal government significant sums and about . -
which the General Accounting Ofﬁc]e (GAO) and HHS’ Office of Inspector General (OIG) have
 raised strong warnings.' Under this ﬁnancmg mechamsm, a state pays selected nursing homes,
" hospitals or other institutions more m the actual costs the facilities incur for medical services
~ they provide. The state then requires these health care providers to transfer most of the extra
- payments back to the state. The stat'e draws down federal matching funds based on the inflated
. payments it has made to the: prowders As a result, the state collects additional federal money
without contributing any state funds "The federal Medicaid funds gathered through these
* schemnes can be used by states for a.ny purpose they choose, including fcsr actwmcs that are
~ neither related to health care nor authonzed by Congress " ’

This practice, although apparently legally permissible (the GAO has referred to it.as a
- loophole in the current rules), runs contrary to the basic principle that the federal government and-
states share the costs of the Medicaid program. The practice effectively enables states to increase
. the federal government’s share of Meclxcmd costs (and decrease the state share), without
3 Congressmnal approval.

In many cases, these ﬂnancmg arrangements do not unprovc the quality of health care
provided or benefit health care provxlders The financing mechanisms frequently operate in a
manner that siphons extra federal money to state coffers without affecting the provision of health
care. To date, this has been paruculgly true in financing arrangements that involve nursing

‘homes. On the other hand, in some cases these financing arrangements have been used to
provide important additional resources to safety net hospitals that provide care for the uninsured
and HCFA’s regulation ought to be sensxtwe to this dxstmctmn

_ States using these arrangements generally havc a variety of alternative ways ‘to secure
fiscal resources, including making different policy choices about the use of state budget surpluses-
and tapping tobacco lawsuit settlements, Most states that are employing this financing scheme to

' Testimony of Kathyrn Allen, U S. General Accountmg Ofﬁoc before the Senate Fmancc Comrmttee Sept

12000. Testimony of Michael Mangano, Ofﬁce of the Inspector General Dept, of Health and Human Services, before ‘
the Senate Fi inance Cnmmxttec, Sept, 6, 2000. . )
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secure added federal dollars are not m ﬁscal dlfﬁculty, asis ewdenced by the fact that most of -
them have.cut state taxes in the past : fcw years.

Some states claim the additio‘nal federal funds they have secured through the use of these -
financing atrangements have been used for Medicaid expansions or improvements. It is not
clear, however, that this has occurred to any significant degree. The validity of this claim is

.difficult to determine, but if the clam‘-l were true, one might expect to find that the states using
these practices have somewhat broad]er Medicaid eligibility criteria than states not employing
them. In fact, the opposite is the case — the states using these financing arrangements have

narrower Medxcmd eligibility criteria, on average, than states not usmg them.

’ -These financing mechamsms are now prohferatmg If no action is taken, these pracuces
will cause federal Medicaid expenéxmres to spiral upward by billions of dollars in future years.
The resulting cost increases might eventually be used to justify new efforts to cut Medicaid or
alter its basic character.. In the 19905, widespread state use of a variant of this loophole, along
with other factors, caused federal Medicaid costs to rise at alarming ratés; these cost increases
became a significant factor in an effort that culminated in Congressional approval of a proposal
to replace Medicaid with a block gram (The proposal was not enacted because of a presidential
veto.) Ata minimum, the additional fedéral costs that will result from the increasing spread of
these ﬁnancmg practices are likely tu’ make it harder to secure support in coming years for the

provision of new resources for further expansions in Medicaid or the State Children’s Health

Insurance Program (SCHIP) that are aimed at reducing the number of uninsured.

HCFA plans to publish a proposed regulation in the next few weeks to prévent these
financing arrangements from spreachhg further and triggering billions of dollars of unnecessary
federal expenditures. Although the precisé contents of the regulation will not be known until the
regulanon is published, HCFA has snlggcsted it will seek to limit the scope of this loophole while -

providing a multi-year "transition period" to let states and provxders restmcmrc their financing
arrangements gradually.? ~ :

Some in Congress are repo:tedly considering an effort to attach a "nder“ to an
appropriation or other bill to block HCFA from proceeding with this rule, This analysis finds
such an action would be unwise. HCFA should complete action this year. The Congressional
Budget Office estimates that blockmg the regulatxon would increase federal costs by $1.5 billion
in fiscal year 2001 alone. The added costs would be h:gher in subsequent years and, if the
regulation is blocked, state use of these arrangements is likely to escalate. It should be noted that
if Congress refrains from blocking thc regulation now, it will not lose the ability to act at a later
‘time to modify the regulation. Congress always can act at a later date if it concludes, after

‘ revxe\mng the final regulatxon and cxamunng thesc issues, that'the rule needs to be changed. For

2 Testimony of Timothy Westmereland, Director, Center for Medicaid and State Operations, HCFA, to the Seuate
Finance Committee, Sept. 6, 2000. : : o : : o
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example, if subsequent analyses support the belief that the final rule would significantly harm
selected safety net hospitals, Congress could establish a more straightforward and accountable

- method of increasing funding for thc se hospitals, rather than continuing the current abuse-prone
financing arrangements. : o

Background.’

Since its creation in 1965, the fundamental principle in Medicaid financing has been that
the federal government and the sta‘ces share the program’s costs. For each state dollar spent, the
federal government contributes one to four dollars in matching payments. In 2001, the Medicaid
program will cost $219 billion, of which $124 billion — or 57 percent — will be borne by the
federal government.’ The Medicaid|statute gives states substantial authority to design and
administer the program. The requirement that states share i in the cost helps to ensure they act
prudently in stewarding federal resources.

In the late 1980s and early 1990s, state abuse of a similar Medicaid mechanism, called
dxspropomonate share hospital (DSH) payments, placed this relationship in jeopardy.* Many
states began using complex accountmg maneuvers to increase the federal matching payments
without the states having to expend any additional state funds. By the carly 1990s, states were
using this accounting loophole to draw down billions of dollars in additional federal fu’nds‘

. These ﬁnancmg mechanisms involving DSH payments conmbuted to an explosmn in
federal Medicaid expenditures in the late 1980s and early 1990s, which in turn provided some of
the impetus for efforts in the mxd«l??ﬂs to block-grant Medicaid or place caps on it. Rancorous
disputes ensued between the federal government and the states about DSH funding arrangements,

- which culmmated in a series of laws enacted in 1991, 1993 and 1997 that tightened the DSH-

rules and limited the maximum DSH payments that states may receive.” Even with these

> Based on the March 2000 Congressional Budget Office baseline. The extent to which the federal government

matches state costs depends on the per capita income in cach state. In wealthier states, the federal government pays
50 percent of the total cost. In poorer states, the federal share can rise as high as 83 percent.

* Disproportionate share hospitals are those that serve a high pmponion of Medicaid and low-income uninsured
patients, as designated by the state Medicaid ]agencies, and therefore become eligible for special payments (DSH
payments). Although the original legislative intent was to help safety net hospitals, many states designed their DSH

policies to divert a large share of the funds to state coffers instead. As noted later, these abuses led to a series of
legislative changes. , ,

3 Jocelyn Guyer, Andy Schneider and Mi(fhael Spivey, Untangling DSH: A Guide for Community Groups to
Using the Medicaid DSH program to Promote Access to Care, Boston MA: Access Project, 2000. Andy Schneider,
Stephen Cha and Sam Elkin, “Overview of Medlcaxd DSH Provisions in the Batanced Budget Act of 1997,” Center

" on Budget and Policy Priorities, Sept 3, 1997. The 1997 Balanced Budget Act ratchets down the level of federal
DSH funds that any state can receive from fi scal year 1998 through 2002, In this session of Congress, there are
proposals to freeze DSH allatments at the 2000 levels rather than f’urther reduce them

~‘3‘
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lumtanons, the federal govennnent spent an estimated $9 bllhon for DSH payments in ﬁscal year
2000 ,

The new financing arangements that now are spreading — and that are the subject of this
analysis — are generally known as “upper payment limit” (UPL) arrangements. They bear strong
similarities to the DSH financing mechanisms and essentially are a variant of those practices.
Both types of arrangemenis use oomplcx accounting gimmicks to secure additional federal funds-
for states without actual state matchmg contnbutlons Also like the DSH schemes, the UPL
arrangements have been used for various purposes; some UPL arrangements have helped support
safety net hospitals that care for Medlcaxd patients and the uninsured, while other UPL
arrangements do not aid health care providers and are designed pnmanly to prowde a wmdfall
for state govemmcnts

One key dlfference between the older DSH and the newer UPL ﬁnancmg arrangements is
that the DSH program has been sub_;ect to close scrutiny. Congress acted in 1991, 1993, and
1997 to curb the worst abuses-in DSH ﬁnancmg schemes. Incontrast, the federal government
cwrrently has almost no regulatory authonty today to limit UPL abuses. Under current
regulations, HCFA has httle 0puon but fo approve state proposals to explmt the UPL ﬁnancmg
mcchamsm ‘

~  Research from the Urban Instltute mchcates that in recent years, the federal cost of UPL
financing arrangements has burgeoned rising from $313 million in 1995 to $1.4 billion in 1998.°.

- Preliminary data from HCFA suggcst the federal cost may be at least twice as hxgh by 2001, with
a potcnnal federal cost of more than $3 b:lhon

' How Daes the UPL Loophole Work'o‘ - |

Before describing the Rube G}oldbcrgdike accounting arrangements mhcrcnt in UPL
practices, it may be useful to discuss- the key concept underlymg these financial arrangements. A
state makes inflated payments to a select group of nursing homes, hospitals or other health care
facilities that a county or other local govemment owns, with the payments being in excess of the
actual cost of the medical services these institutions provide to Medicaid benefic:ancs The

® These are conservative estimates based on da:a from 40 states See Teresa Coughlin, Leighton Ky and Johnny

Kim, “Reforming the Medicaid Dtspropomonate Share Hospital Program in the 1990s,” Urban Institute, Jan. 2000,
forthcoming in Heah}: Care Financing Review.

7 Westmoreland op cit. At this point,. HCFA has not been able to determme a more ngorous estimate of the
federal budget unpact

: 1 ‘
fm addmcn to nursing homes and hospltals thcse mles can be apphed to resndennal institutions for peoplc who '

are mentally retarded or who have developmental disabilities, but there are no known examples of such ﬁnancmg
a.rrangemeuts with regard to resndemial mstltutmns -
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state then requires these providers to give back much or all of this extra money to the state in the
form of “intergovernmental transfers.” The state uses the large payments it has made to the
providers to claim a large federal antching payment, which will equal at least 50 percent of the

payment the state has made to the providers. The state thus receives these federal matching

dollars without having put up a commensurate amount of state funds.
Three steps are involved in a|UPL financing arrangement.”

. First, the state makes a special payment to a select group of nursing homes or
hospitals. Typically, this is done by making “supplemental payments” (above and’
beyond the regular Medxcald reimbursements) to ceunty-ovmed or other local
government-owned institutions. The size of these payments is based.on the
“upper payment limit}” which is described in the next section of this analysis. The

. payments to these selected providers usually exceed the actual cost of delivering
- care and are much larger than the payments the state really mtencis to make for the
- provision of health services. :

¢ Next, the éouuty-own@ or other local government-owned fagilities return to
thestate Medicaid agency a large portion of the supplemental payments. County-
owned or other local éovemmcnt-owned facxhhes are used because they can use
intergovernmental transfers to return the money.'?

. The state claims a federal matchmg payment for the supplemental payments. The
matching funds the state receives can be mmgled with other state funds and used
for any purpose the state chooses, including paying for other Mcdxcmd or health
care expenses, building roads, or financing tax cuts,

Figure 1 presents data concerning a recent example of the use of this mechanism by
Pennsylvania, as reported by HHS® Office of the Inspector General." On June 14, 2000, the state
paid $697.1 million in supplemental payments to 23 county nursing homes. Since Pennsylvania

_ has a 54 percent federal matching rate, it received $393 million in federal matching funds (which
is 54 percent of the $697.1 million payment the state made to the nursing homes). The nursing
homes, in turn, returned $695.6 million of the $697 million to the state doing so on the same day

they rccewed these payments fro

¥ UPL arrangements go by different n#mqs in different states. Some states call them “supplemental payment
programs” because of the mechanism for making supplement payments to providers, while other states call these

arrangements “mtergovennnental transfer” programs because of the mcchamsm by which pmwders return funds to
the state,

19 privately-owned facnlut:es are ban-cd by federal law from making equivalent donations to the state Medicaid
- AgEncies. ‘ . L ‘

n «Mangano, op cit,
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Flgure 1 _
Flow of UPL Funds in Pennsylvama on June 14, 2000

|

Supplemental payment
of $697.1 million

County nursing

State

 Netgain= | Intergovernmental homes
. 89 .I - | transfer of - Net gain=
$391.8 million $695.6 million $1.5 million

Federal
matching
payment of .
$393.3 million

~ Federal
government

Net expense =
$393.3 million

Source: CBPP,
based on data from
Mangano, 2000

m the state. The result was a small net gain to the nursmg homes of $1.5 million — the amount
of intergovernmental transfers is typlcally set so that no provider incurs a net loss —and a

- windfall for the state government of $392 million. (The state paid a net amount of $1 5 million
to the nursing homes while rccewmg ' $393 million from the federal government.) Although the
federal government paid a larpe amount to the state, apparently no additional health services were
secured for this money.

4 ~ Essentially, the only “real” mloney in such a transaction is the federal matching money.
* Both the state and the providers secure net financial gains without any contribution of state
: matchmg dollars. In this example fr&m Pennsylvania, the state made most of the money, and the
nursing homes kept little. UPL arrangements also can be structured to let the prowders keep -
much or most of the money o

OIG and GAO have found that othcr states, mciudmg Alabama, Nebraska and Mnchlgan
. have arrangements similar to Pennsylvama $ that are designed primarily to divert federal
Medicaid funds to the state.'” The OIG concluded that: “States did not base the enhanced
payments on the actual costs of prov:dmg services or mcreasmg the quahty of care to Medxcmd

2 Mangano, op cit. and Allen, op cit.
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residents of the targeted nmsing.faciilitiés. ‘The cdnhtics in‘volvé;d in the enhanced pajrmen.t .
-scheme provided little or none of the sham enhanced payments to the participating nursing
facilities to provide services to Medicaid residents.” '

What is the Upper Payment Limit and How Would the Ifarthcoming HCFA
Regulatmn Change lt? - : B ,

“The size of thcsc financing schemes is govemed by what is known asthe " uppcr payment
limit." Federal law gives states constlderable flexibility regarding payments to health care
providers, but it stipulates that, in general, Medicaid payments can be no higher than the amount
that Medicare would pay for the same service.”” Medicare's equivalent payments form the
"upper payment limit" for Medicaid. ] The payment rates that states use in Medicaid are usually
lower than thc Mechcare rates, mth the exact gap varymg by state a.nd type of medical service.

- The test of whcthcr Medxcald payments exceed ﬂns upper payment lumt is not based on
the Medicare payment level for a single procedure or even on the payment level for all services -
that a single provider delivers. Instead, the upper payment limit is the aggregate amount of all
payments that could be made to an entlre “class" of providers if every provider were paid the
Medicare rate for all services. Medlcmd regulations currently establish two classes of health care
providers: state-owned facilities and non-staxc providers, with the class of non-state providers
including both local- government-owned facilities and private provxdcrs To illustrate how the

© upper payment limit works ‘We use a’ hypothencal example:

Let s say that the gap betwec:i:x the Medxcmd payments a state makes to all county-owned
nursing homes in the state and the eq{ulvalent amount that Medicare would pay is $200 million.
Let’s also assume that the gap betweclm the Medicaid payments the state makes to private nursing
homes and the Medicare payment levels is $800 million. The upper payment limit for this class
of providers, which encompasses both local government-owned providers and private providers,

- would consequently be $1 billion more than the amount the state actually pays. To exploit the
upper-payment-level loophole, this state could make an extra, or supplemental, payment of $1
- billion to the county-owned nursing homes, secure virtually the entire $1 billion back from these
nursing homes as an mtergovemmemal transfer, and receive at least $500 million in federal
matching funds for engaging in this maneuver. The state is allowed to use the maneuver — and
to direct the entire $1 billion in suppllementa,l payments to county-owned nursing homes despite
the fact that the gap between the actual payments these facilities receive and the Medicare
. payment rate is $200 million — because, as noted, the upper payment limit applies to an entire
"class" of provxdcrs and private facilities are in the same class as the county-owned facilities.

1 Thé noteworthy exception to this rule is that Medxcazd DSH payments can bc made above the upper paymeni
limit for hospitals. Thus, hospitals may receive supplcmental UPL paymems as wcll as DSH paymants

‘ ?
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HCFA has mnmated that the proposed regulatwn it plans to pubhsh would t;ghten the
UPL limits by making county or Jocal government-owned facilities a separate class from private
facilities.'" That would not eliminate the potential for states to make supplemental payments but
~ would greatly reduce the possﬂ:le size of these payments and narrow the scope of these financing

- "maneuvers. Dcpendmg on how the regulation is drafted, this. might mean that under the above

, example, the maximum amount of supplemental payments the state could make to county -
nursing homes would be one-fifth of the amount the state now ‘can make (1 €., $200 million rathcr ‘
than $1 bllhon) : . .

' UPL Arrangemenls Dlstort Medscaud Fmancmg

As noted, one effect of thesc practlces is that states can increase thc federal govemment s
" . share of Medicaid expenses without: Cong:essmnal approval W}ulc thls appears legal, it is
contrary to the spmt of the Medacaxd statute. . - :

OIG has esumated that Pennsylvama has mcreased the federal matchmg rate for its total
Medicaid program from 54 percent to 65 percent in fiscal year 2000 by using these ﬁnancmg
~ arrangements. The GAO has noted that New Jersey s pending UPL proposal could lift the
federal share of Medicaid expenses that state receives from 50 percent to 60 percent. The GAO. -
also estimates that Mlchlgan mcreased the federal share of Medicaid costs it recelved from 56
perccnt to 68 percent by using- smular practices in thc past s . S N

UPL tcansacuons also lmve another ncgatwc sxde-eﬁ‘ect tbey can dlStOI't apparent
Medicaid spencimg trends and thereby inject confusion into pahcy debates. Some states have

~ begun to raise alarms that their Mcdmald budgets are on the rise again, pointing as evidenceto -

growing total Medicaid spending (i.e.

. above, however, UPL systems can mcrease

the actual expenditure of state funds. |

, state plus federal spending) in their states. As shown

apparent total Medicaid spendmg while decreasing B
Some of the complaints about rising Medicaid costs and

their effects on state budgets rely on ﬁgures that are inflated because they reﬂect the use of these
~ financing mechanisms and thus makc total Medicaid expenditures in a state -— and the drain on

:  the state budget — appear larger than

|

they actually are (because the total expendmue figures

. include the extra federal matching paymcnts and fail to net out the mtergovemmental u-ansfcr
'revenues from-providers that help finance the transactions).’® The appropriate measure of
]Medwmd’s actual cost to a state is the amoum of Medicaid expendltures ﬁnanced fmm the -

Al

" ! Wesmoreland, opcit.
s - Mangano and Allen, op et

1% Many states also look at state. budgets ¢
apparent state Medicaid expenditures if they
© paid by health care prov :ders _

xcludmg federal matching rcvenue, but mxght still have dxstorted
do not subtract the amount of intergovemmental tmnsfer funds that are
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state’s general ﬁmd revenues, a measure that excludes federal matching payments and nets out
the revenues conmbuted through intergovernmental transfers.

It is worth rccallmg that in the early 1990s, Medlcaxd spending rose very sharply n
substantial part because of the exploswn in Medicaid DSH payments, which shot up almost
twenty-fold from $403 million in 1990 to $8.0 billion in 1992, This was interpreted as a sign
that Medicaid was out of control and threatening to wreak havoc on state budgets, even though - -
states were actually usmg DSH paytlncnts to reduce their share of program expenditures. The so-
called Medicaid “cost crisis” was a major contributing factor in the push of the early and mid-
1990s for proposals to restrict Medlcaxd funding by eliminating or limiting the program’s
eutitlement status, such as by convertmg the program to a block grant or capping it."” Both
houses of Congress approved such changes in 1995; the changes were not enacted only because
of a Presidential veto. Concems about rapid Medicaid spending growth in this period also .
brought federal Medicaid eligibility ‘expansions to a halt until the creation of SCHIP in the 1997
Balanced Budget Act. Congress expanded Medicaid eligibility in each year from 1984 to 1990,
but then cost concerns brought this legislative trend to a standstill.

What is Known about Current and Proposed UPL Arrangements?

Information about the extent|to which states are using UPL schemes is fragmentary:
HCFA, OIG and GAO are still collecting data on this matter. It appears that 19 states have at
least one approved UPL financing arrangement (some of these states have proposals pending for
additional UPL financing mechams:ns) while nine states have proposals pending for UPL
systems, and three states have initiated discussions with HCFA about submitting a2 UPL proposal.
As these figures indicate, UPL ﬁnan'cmg schemes show signs of spreading rapidly. If left
- unchecked, they are likely to increase federal expenditures by billions of dollars

Some earlier infotmation about these financing arrangements is avmlable from an Urban
Institute study. In a survey the Insmute conducted in 1998, the Urban Institute found that 12 of
the 40 responding states were using UPL mechanisms at that time.'* The study reported these
UPL systems primarily involved hospltals and that the financial gains under these arrangemerits

- were being reaped principally by the hospitals, rather than the states.. Of $1.4 billion in
additional federal funds being secured through these arrangements, $1.3 billion were going to
benefit county facilities (mostly hospitals) while relatively little, about $100 million, was being
retained by the states. Although it thus appears that these UPL funds did reach hospitals in these
states — particularly public hospitalls in California and [llinois — the UPL mechanisms in
question were designed so the states! contributed virtually none of the additional money and the
federal government provided virtually all of it.

"7 Teresa Conghlin, Leig,htén Ku and John Hoiahan, Medicaid Since\ 1980: Costs, Coverage and the Shifting
Alliance Between the Federal Government and the States, Washington, DC: Urban Institute, 1994, pages 91-97,

'8 Caughlin, et al.,2000, op cit. One state responded to the survey, but did not provide dara about its UPL system.
" 9
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The nature of UPL systcms appears to have changed substantlally since 1998 howcver
with the changes adding urgency to HCFA's current efforts to prevent these financing =~
mechanisms from proliferating. The more recent UPL. systems seem to be based primarily on

* county nursing homes rather than ho\spxtals and apparently are being used to benefit state
_ governments, with few of the added dollars going to the health care provxders Although there is ~
* potential ; for'misuse of UPL financial arrangements mvolvmg either hospitals or nursing homes,
~ there is more evidence of tlns type of abuse in thc nursmg heme-based arrangements ‘

E Do States Need Addmonal Federal Funds"

o Some state officials defend thc use of UPL ﬁnzmcmg arrangements, arguing that thexr
- states need the addxtxonal federal funds and that the funds help to pay for, Medicaid and other.

* . health care programs, including program expansions. Tt is difficult to évaluate such statements,
- since a state’s “need” for additional revenue is not absolute but is relauve to other competing
" budget and polltlcal priorities. [t should be noted, however, that most states are in the ):mdst of a

: »penod of economic prospenty and have substantlal budget surpluses o

" Tablc 1 presents data about sievcral measures of the ﬁscal stams of states that currently -
have or are proposing UPL arrangemcnts Collectwely, these states had state budget balances of”
* $21 billion in state fiscal year 2000.°. Most of these states had good, positive balances although
a few states, such as Alabama, Arkansas New Hampshlre, and Tennessee, faced tight fiscal
: cxrcumstances Together, the group of states using or proposing to use UPL mechanisms cut
~ taxes a total of $4.6 billion for the yéar 2000, althcugh a few states with fiscal problcms had to.
' raise taxes. Overall, the strong u'encf was to cut state taxes. All exccpt four of these states -

rcduccd taxes at least om;e in the past four years

In addmon these states havé statc tobacco setﬂements worth a total of $5 6 blllmn m
2001. Preliminary data indicate that only a portion of those funds, which were based on the
“value of total (state plus federal) Medicaid expendxturcs for treatment of smokmg-related
‘ 111nesses havc been used for health-: clatcd purposes

A final potennal alternative resource for these states is moncy they have made fmm their
use of similar financing mechanisms in thezr Medicaid DSH programs. In state fiscal year 1997, -
the latest year for which data are avmlable the states using or proposing to use UPL schemes
garnered an additional . $2. 1 billion i m federal funds from DSH, Kept in state coffers. Federal :

DSH allocations have been reduced since then, and itis reasonable to think that statcs DSH -
. pmﬁts havc declmed somewhat, aith‘ough recent data are not yet avaulable '

oIt certamly is n'uc that states must make difficult budget declsxons and work hard to |
balance their budgets: ,Bu; the data md1cate these statcs generally could have made ﬁscal chmces

PR

" The state balance is its cum\ilativc‘,éﬂqalus,‘ which may include Rainy Day Fund reserves. " - o

e
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Table L K
Fiscal Status of Statas wlth ?ppraved or Proposed Medicaid UPL Arrangemants
FY 2000 FY 2000 FY 2 2880 ¥ of past 4 FY 2001 = FyY 1897
state balance as taxchanges yearswith @ tobacco - state DSH

balance' % of budget‘ enacted In 99° state tax cut® settlement profits*

{mil. §) : (mil. $) (mil. $) (mil. §)
Alabama* .41 0.8% 147 - | 112 (25.0)
Alaska © 867 - 37.9% B 1 1 - 24 6.0
Arkansas 0 ‘ 0.0% i1 0 57 {0.5)
California® ‘3,012 4.6% (295) 4 884 376.0
Georgia 545 - 38% 0 3 - 170 74.0
Ilinois* ' 1,350 © 5.9% 82 . 2 . 322 168.0
Indiana* 1,617 - 17.8% (233) 3 141 109.0
lowa* . 574 12.0% (8) 4 60 8.0
Kansas ' 318 7.2% 28 3 58 320
Louisiana o S8 1.0% | 10y 4 156 462.0
Massachusetts® 1,706 87%, (68) 4 280 227.0
Michigan®* 1,285 13.9% (376) 3 301 not avail.
Minnesota® 2,370 . 20.5% . (2,084) 3 462 (17.0)
Missouri - 435 6.1% - (478) 3 158 288.0 -
Montana 165 15.1% 7 1 29 (0.0)
“Nebraska* 271 11.6% 100 ‘2. 41 not avail.
Néw Hampshire* 0 0.0% . 617 0 46 not avail.
New Jersey* 1,174 6.0% (70) 3. 268 3.0
New Mexico* 143 4.2% @ 2 41 not avail.
New York - 1,170 '3.2% (1,092) 4 884 18.0
North Carolina* - 38 0.3%] - 6 3 162 158.0
'North Dakota* 4 - 53% ) 2 25 0.7
Oregon* 526 10.8% (93) . ‘80 19.0
Pennsylvania® 1,511 7.8% (328). 2 398 not avail.
South Carolina® 464 8.7% . ©6) 3 82 32.0
South Dakota 37 4.8% 20 0 24 0.7
Tennessee* © 212 - 3.1% not avail. (4] 169 - 0.0
Washington 1,175 11.6% (478) I 142 1540
Total 21,105 6.4% (4,605) 5,574 2,093

o (natl. avg,) . ' ‘

* State has at least one approved UPL arrangement in September 2000. The other states have pending proposals.
Three addntmnal states, Florida, Tcxas and Wxsconsm have initiated dxscussxons with HCFA abaut powntlal UPL

, arrangements,

1. Source: Natio‘nal Association of State Budget Ofﬁccrs, Fiscal Sérvey of States: August 2000.

2. Source: Tax Ana]yszs "State Tax Actions 1999 Swe Tax Notes, March 20, 2000 Posmve numbers are tax

1
increases, while negative numbers are tax cuts.

3. Source: National Canference of State Legxslatures State Policy Reports, 18(11), 2000

4. Source: Coughlin, et al. 2000, op:c::. The sum of gains by state hcsyztals and state "residual” gams :

11
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“ other than to use UPL mechamsms For example Pcnnsylvama wluch has one of the most -
visible UPL arrangements, had a substanual state budget surplus in 2000 and recently reduced
-taxes. These states understandably b!cheve it is to their advantage to use these financing
‘ mangements to divert federal resourpes to state coffers, using lawful means. Taxpaycrs in other
+ states, however, who ultimately pay for federal expenditures, might wonder whether it is fair for
their federal taxes to be used to en]arée budget surpluses and effectlvely help to fund tax cuts or -
other program expcndmucs in states w1th UPL systcms , ,
" Some states defend the fact that ﬂaey have sxphoned off s0 much of the mndfall funds
they have captured through UPL arrangements (and have left providers with so little) by arguing
that the extra money is rebudgeted to‘ support Mcdlcaxd or other health car¢ expenditures. Itis
not possible to determine the’ vahdny[ of this argument. Money is funglblc the additional funds :
go in:general state coffers and can be mixed with other money. There is no way to ascértain the .
exact source of the money going to Medicaid. If $100 million retamed by a state from UPL .
transactions is used to support Medicaid, this could mean that $100 million in other state money
that otherwise would be vsed for Medncaxd becomes available for another budget function, such .
- as road construction or sports arenas It is impossible to know whether states’ Medicaid or health

care budgets would be lowcr than thcy are today in the absence of these addltlonal f\mds

A Another way to try t0 assess the claun that thc addmonal funds help support state
_Medicaid programs is to examine whethcr states with UPL systems have broader Medicaid -
eligibility criteria than other states. We compared the Medicaid eligibility criteria for fmmhes in
. the states with approved UPL ﬁnancmg schemes to the criteria for states with no approved or
' pending UPL arrangements Medlcald eligibility for families was actually a little higher in the
~ states with no UPL systems than in thc states with UPL systems In states without UPL systems,
* the average income threshold for a fmmly of three was 85 percent of the' poverty lisie in the year

" 2000. In the states wﬂh UPL system‘s, the average threshold was 77 pcrccnt 2

: How Mnght Safety Net Provndera Be Aﬁ’ected" : |

: , Thc current, mcomplete e\rldence Suggests that UPL systcms mvolvmg nursing homes .
~ have been used pnmanly to divert funds to state govemments, while UPL systems that involve
hospltals have tended to provxdc hos;'ntals with additional resources. This suggests that efforts
- to limit UPL systems might harm some hospitals unless alternative sources of funding can be

" .. 'developed. Some discussions conccmmg the forthcoming HCFA regulations have focused on’

" the rehancc on UPL funds of Cahforma pubhc hospxtals and Cook Coumy Hospltal in Chlcago., -

| HCFA wxll need to be caunous in regulatmg UPL systems that mvolve hos;ntals as the
" current evidence suggests the hospxtal-based mechanisms have been less abused. Even so, the
e hospltal-bascd UPL systems ment scrutmy for three reasons. First; even if UPL systems -

- B 10 these comparisons we assumed that all the income was earned ingdhé; B
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‘mvolvmg hospltals lustoncally have helped hOSpltalS, such’ systems could be stmcturcd in the |
- future to divert more money to state govemments, hke the nursmg home~bascd schemes New
- UPL systcms for hospltals need cart ful review, ’ C :

_ Sccond statcs havc other methods to he]p hospttals, rnost notably through thcu' Medxcald /
DSH programs. As shown in Table 1, the Urban Institute study indicated that in 1997 the state of -
California had a windfall of $376 nnlhon and Illinois of $168 million, sécured through the
manipulations of their DSH programs States could restructure their DSH programs so that
more of the gains are dlrected to safety net hospltals rather than bemg d:verted to sfate coffers

. Tlnrd itis not cleat that addmonal ﬁlnds provxded to publlc hospitals are used to prOVldC .
more health care; they might sxmplyl supplant other local funds. For ‘example, a recent University
~ of Chicago study analyzed hospital financial data from California for the years: 1990 10 1995, It
. found that every additional dollar i 111l DSH payments that pubhc hospxtals in Calsforma received
. was associated with 2 one dollar reduction in local govemment subsidies,. so that “wrtually none
of the billions of dollars recewed by these facnlme:s results n 1mproved medmal care quahty for
‘,t.hQPOOI'”m [ . o . o

g

R Takmg Reasonable and Prude nt RegulatOry Actmn

: HCFA is expected to issue a praposed regulatlon in the next few weeks and to complete
the mlemakmg by the end of tlns year Thc prcposed regulatmn should serve three unportant
public policy purposes - : IR L
ca '_ It ought to sxgnal that thc federal government is serious about limiting abuses that

© .. impair the integrity of Medicaid. Based on what HCFA has said to date, it-
- appears the forthcoming regulation would substantla]ly reduce the slze of |
g pbtcntial UPL ﬁn’ancn ng an'angcments '

e o ~The issuance of the pfoposed rule can create a mechamsm to increase ,
"' ". understanding of these issues through the information that states and health care
: prowders submxt under the pubhc comment process f0r the proposed regulation:

B L At the very lcast, the regulatmn could brmg a temporary halt to the prol:feranon
: "' of these financing schemes, eriabling the federal government to assess the costs
- and bencﬁts of thcsc arrangements more carefully befom the arrangements L

et

2 ln DSH states can pmfit by elﬂler mkng in more revenue from prowdens and the federal govemment than they » .
spend inDSH payments or by makmg excess paymems to state-owncd hcspltals Sec COughlm et al op ¢it, ’

2 Mark Duggan, “Hospual Owuershxp and Public Medlcal Spendmg,” Nmmna.l Burea.u of Emnom;c Reseamh
Paper 7789, July 2000 and forthcommg, Quarterly Jaurna{ of Econam:cs, Nov. 2000

j13 o
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mushroom in size. CBO estimates that if Congress were to block this regulatxon
that action would cost the federal govemment $1.5 billion in fiscal year 2001.
The cost would be e)lipected to be con51derably Iarger in subsequent years

, leen the }ustory of thc Medxcaxd DSH program, it scems reasonable to assume there
- eventually will be federal leglslanoﬂ in this area, even after HCFA issues its regulation. HCFA’s
-regulatory solution is not the only p(l)ssiblc mechanism to check the growth of these financing .
arrangements. In addition, both ()IG and GAO have suggested there may be a need for
. Congressional action to help curtail questlonable financing schemes.® OIG has recommended, -
for example, that states be required to demonstrate that additional payments actually are available
to the facilities and that these funds are. used to hclp patients. GAO has suggested that states R
~ should not be able to pay govennnent-owned facxhucs more than the actual costs of care.

If Congtess wishes to modify these rules in the future, it wﬂl have that legislative option.
It can do so after it reviews the HCFA regulation. ‘Since the regulation has not yet been issued
and data about state UPL axrangemelnts are so fragmentary, there are no sound estimates of the
_ effects the regulation would have on specific hospitals. However, after the rule has been issued
- and during the transition period thatll-ICFA has said it would provide, Congress could more
carefully analyze the effects of the new rules and decide - before the rules are fully in efféct -
whether to modify the rules or to take some action to cushion the effects on certain providers.
- For example, if analyses indicated that specific safety net hospitals would be harmed by the rule,
Congress could enact legislation that would provide subsidies to-such providers in a more -
straightforward and accountable fashion than through the current UPL an'angements

If the proposed rule is blockpd now, however, it is likely that abuses will continue to
spread, and it will become even harder to reel in the abusive financing practlces in the futre. -
We might therefore view the forthconung HCFA regulation as the first step in a longer process of -
determining appropriate federal pohEcy in this area. Letting HCFA act quickly to put regulations
in place should stop. the abuses from proliferating and give Congress time to act later if it so
chooses.- : v ' ‘ '

3 Mangano and Allen, op cit.
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AGENDA: MEDICAID UPPER PAYMENT LIMIT

POSSIBLE LIMITS

August 31, 2000

1. Transition to new UPL: 3- to 5-yr transition. Starts in 2002 for approvals prior to 10/1/99;

1-yr transition from effective d

ate of reg for approvals after 10/1/99

¢ Maintains commitment to éndmg the practice while recognizing that States with

longstanding approved arrangements need additional time to transition to new UPL

f

¢ . Applied uniformly across all provider types (doesn’t exclude nursing homes)

* Most controversial, likely t

1a. Public Hospital Exceptio

0 cause rider; most savings

n: Phase down excess payments for non-State public

hospitals to an amount above the new UPL; apply new UPL to all other providers

» Recognizes the unique SItuatlon of safety net hospitals; if pubhc hospltals are the vehicle
for this funding, may be more likely to keep enhanced payments

e Leaves open pa‘rt of reg; allows new states to apply for this exception

¢ Excludes public nursing ho

mes; while justifiable, could cause problems

1b. Waivers: Allow case-by-case waivers, with a budget neutral or cost effective baseline

* Essentially grandfathers approved plans due to cost effectiveness test, budget-neutrality

¢ Allows HCFA to selectively approve, monitor, adjust enhanced payment arrangements

e Encouraging waivers, which are determined administratively, would put enormous
pressure on approvals; could compromise waiver process, make states unhappy

2. Limited Grandfather: Only under narrow circumstances for public :hqspitals

¢ While most are asking for this, states with nursing home plans will object strongly

3. Legislation: Acknowledge that we cannot .meet goals through regulation

e Unlikely that Congress will'take on this legislation, preferring the status quo

e Harder to solve in future as more states come in with amendments

‘e As likely as Option 1 to cause rider since uncertainty is great

USES OF FUNDS

¢ Do we include in reg limits on use of funding for health purpeses: While it may narrow
the current uses, it acknowledges that we are allowing for non-Medicaid purposes

TIMING AND PROCESS
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AGENDA: MEDICA[D UPPER PAYMENT LIMIT: August 31, 2000

REVIEW OF PROBLEMS THAT WE ARE TRYING TO SOLVE
¢ Avoid rider prohibiting any action on UPL

¢ End approval of new UPL state plan amendments

e Limit Federal liability on ex1st‘mg state plan amendments

* Avoid disrupting health progralims create incentives for dollars to go o institutions in need
. Avmd setting bad precedent for Medicaid policy = -

POSSIBLE LIMITS

1. Transition to new UPL: 3- to 5-yr transition. Starts in 2002 for approvals prior to 10/1/99;
1-yr transition from effective date of reg for approvals after 10/1/99

» Maintains commitment to ending the practice while recognizing that States with
longstanding approved arrangements need additional time to transition to new UPL

e Applied uniformly across all provider types (doesn’t exclude nursing homes)
* Most controversial, likely o cause rider; most savings

1a. Public Hospital Exception: Phase down excess payments for non-State public
hospitals to an amount above the new UPL; apply new UPL to all other providers

e Recognizes the unique snuanon of safety net hospitals; if public hospitals are the vehicle
for this funding, may be more likely to keep enhanced payments

o Leaves open part of reg; a .llows new states to apply for this exception

¢ Excludes public nursing homes; while jﬁstiﬁable, could cause problems

1b. Waivers: Allow case-by-caée waivers, with a budget net;ttreil or cost effective baseline
e Essentially grandfathers approved plans due t6 cost effectiveness test, bﬁdget-neutra]ity ‘
. ‘Allows HCFA to selectively approve, monitor, édj ust enhanced payment arrangements

* Encouragingwaivers, which are determined administratively, would put enormous
pressure on approvals; could compromise waiver process, make states unhappy

2. Limited Grandfather Only 1 Jnder narrow circumstances for public hospitals

0’ While most are asking for thlS states with nursing home plans will object strongly
3, Legislation: Acknowledge that we cannot meet goals through regulation

e Unlikely that Congress will take on this legislation, preferring the status quo

o Harder to solve in future as more states come in with amendménts

o As likely as Option 1 to cause rider since uncertainty is great
USES OF FUNDS

* Do we includein reg limits on use of funding for health purposes: While it may narrow
the current uses, it acknowledges that we are allowing for non-Medicaid purposes

TIMING




&

REGULATION UPDATE

L 4

Transition to new UPL:

s Beginin 2002

UPL AGENDA

e 3-yr transition period starting in 2002 for approvals prior to 10/1/99

¢ l-yrtransition from effective date of reg for approvals after 10/1/99

e Public Hospital Exception: Phase-down to 150 percent of the new UPL (100 percent of the

LEGISLATION

new UPL for nursing homes,

Medicaid DSH has two limits:

» State allotment (set it law

[CFs MR). Rationale: uncompensated care; safety net facilities

Raise hospital-specific limits on Medicaid disproportionate share hospital (DSH)

and declining as a result of BBA; MSR eliminates cut in *01)

* Hospital-specific DSH cap: This equals:

Medicaid costs + L]mcompensated care costs — Medicaid payments.

Example: $2 million in Medicaid costs + $1 million in uncompensated care = $3
Medicaid pays $1.8 million. Hospital can get up to $1.2 million in DSH

A number of states are not at their state caps since their hospital-specific DSH limits are
more binding. NY has about $490 million in room below DSH cap.

Proposal: Raising the hospita

175% (Medicaid ¢

l-specific DSH cap to 175 of net uncompensated care, -

osts + uncompensated care costs — Medicaid payments)

- Example: $2 million in Medicaid costs + $1 million in uncompensated care = $3

|

Medicaid pays $1.8 million. Hospital can get up to $2.1 million in DSH

Public hospitals can use local funding for their state match, so that if this state had
a 50 percent matching rate, the net Federal gain Would be $1.05 million

Cost: $6 billion over 10 year

3
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FY 1998 DISPROPORTIONATE SHARE HOSPITAL AMOUNTS FROM 4TH QUA

RTER FY1999 - AS OF JUNE 2000

{Federal Share)
STATE FY-1099 ALLOTMENT| FY - 1999 Expenditures | TOTAL REMAINING|OMB staff believe
' data incomplete

NEW YORK 1,482,000,000 994,760,721 489,299,080 |inc.data
LOUISIANA 795,000,000 554,781,808 245,413,300 T
PENNSYLVANIA ) 518,000,000 320,202,535 211,865,679
INDIANA 197,000,000 68556894 167,381,511 o
NEW HAMPSHIRE 136,000,000 74,835,134 118,005,576
ILLINGIS 189,000,000 113,404,932 103,469,997
MAINE 99,000,600 33674627 61,496,802
TEXAS 950,000,000 949,943,832 54,101,453
VIRGINIA 68,000,000 26,051,702 44,918,298 |inc.dala
MISSOURI 423,000,000 382,962,525 40,037,475
RHODE ISLAND 60,000,000 32,065,557 27,934,443
CONNECTICUT 194,000,000 169,973,246 24,026,754
KANSAS " 49,000,000 26,190,429 22,809,571
NORTH CAROLINA 272,000,000 250,996,755 21,003,245 |inc.data
MICHIGAN 244,000,000 229,834,545 14,165,455 |inc.data
CALIFGRNIA 1,068,000,000 1,054,916,477 13,083,523
WEST VIRGINIA 63,000,000 60,454,141 12,214,749 |inc.data
GEORGIA 248,000,000 244,379,186 11,145,855 linc.data
MASSACHUSETTS 282,000,000 280,155,041 11,002,393 |inc.data
IOWA 8,000,000 3,168,875 7,108,999
NEBRASKA 5,000,000 4,948,187 4,862,303
MINNESOTA 33,600,000 31,799,724 4,358,543
COLORADO 85,000,000 79,260,114 3,857,594
NEW MEXICO 9,000.000 9,182,377 2,790,000
WISCONSIN 7,000,000 5,807,956 2,291,706
OREGON 20,000,000 20,000,000 1,852,025
FLORIDA 203,000,000 261,576,168 1,640,285 K
ALASKA 10,006,000 8,394,350 1,605,641 linc.data
MISSISSIPP 141,000,000 139,954,137 1,324,591
VERMONT 18,000,000 17,466,688 533,312
ARKANSAS 2,000,000 1,585,360 414,640
UTAH 3/000,000 2,662,359 347,601

.|SOUTH DAKOTA 1]000,000 722,538 277,464
NEVADA 371600,600 36,779,999 220,001

|NORTH DAKOTA 11000,000 815,183 184,817

_|WYOMING 185,000 0 . 95,000
MONTANA 200,000 147,656 52,344

. |OHIO 3741000,000 373,998,468 1,698 ,
OKLAHOMA 16/000,000 15,998,733 1,265
ARIZONA. 811000,000 80,999,945 55
WASHINGTON 171,000,000 170,877,905 -
TENNESSEE - - 0 -
SOUTH CAROLINA 3031000.600 303,000,001 -
NEW JERSEY 582,000,000 582,049,816 -
MARYLAND 70,000,000 70,000,000 -
KENTUCKY 1341600,000 134,000,000 -
IDAHO 1,000,000 1,000,000 -
HAWAI | - 0 -
DELAWARE 3,534,500 3,534,500 -
D.C. 23,000,000 23,000,000 -
ALABAMA 256,000,000 265,000,000 - -
NATION - 9,957,829,500 8,468,861,173 1,727,285,043

12-Sep-00
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New Medicaid Upper Payment Limit Regulations and the Feasibility of a

Grandfather Provision

The U.S. Health Care Pmancmg Administration (HCFA) has argued that it needs to
amend the current Medicaid upper payment limit regulations (42 CFR 447.272) in order
to curtail perceived abuses by states and, perhaps more importantly from HCFA's
standpoint, to prevent more states from engaging in what HCFA deems to be abusive
behavior. Federal officials claim that, due to new state plan amendments submitted since
July 1, 2000, Federal Medicaid spending could increase in one quarter alone by $1.9
billion. : ,

The New York State government, health care advocates, and New York's health care
providers have been concerned that HCFA's approach will be so broad that it will prevent
‘New York State from continuing to legitimately draw down several hundred million
dollars in Federal funds, as it has done for years under its HCF A-approved State plan, to
use these funds as a vehicle to pay for critical health care programs for low-income New
Yorkers. While HCFA ofﬁoxals claim the purpose of the proposed regulation is to curtail
alleged abuses in other states, n: would, in fact, penalize states like New York whose use
of such funds has been pubhcly acknowledged by HCFA as appropriate -- as evidenced
by the fact that the agency has approved New York's related State plans for five
consecutive years. However, HCFA. also claims that it lacks the legal authority to
grandfather states like New: York, who have used this HCFA-approved funding
mechanism for many years, while preventing other states from operating under the .

current upper payment rules.

Aﬁer numerous dlSCuSSIOIlS w;th State officials, it has become clear that HCFA does
indeed have the legal authonty to grandfather states like New York, Attached is a
document prepared by State officials that lays out the statutory authority granted to the
Secretary to grandfather New York as well as a number of regulatory provisions that
serve as grandfathering precedents. "Also attached is regulatory language that would
protect states like New York who have appropriately used, for several years, this HCFA-
approved funding mechanism fmm Medicaid cuts while instituting HCFA's new upper
payment limit policy for the ﬁzture, thus protecting the Federal budget from the large
increases in spending about whlch Federal ofﬁcmls are 5o concerned.

Essentially, the statutory grounds include the general, and extremely broad grant of
" authority granted the Secretary‘ under Section 1102(a) of the Social Security Act (the
Secretary is empowered to "make and publish such rules and regulations...as may be
- necessary to the efficient administration of the functions with which [she] is charged"),

and language in. Section 1901 of the Social Secumy Act that recognizes that
circumstances differ from state to state, thus protecting HCFA from arguments that .
HCFA must treat all states equally ("For the purpose of enabling each State, as far as




practicable under the conditions in such State, to ﬁn‘msh . medical assistance ... to
meet the costs of necessary medical serv:ces M. :

Grandfathering precedents abound both in statute and regulations, including the Qery

!

regulations implementing the statute that governs provider taxes and intergovernmental
transfers, Regulatory examples, that have no matching statutory provision, include: '

+ Allowing a state to include

as a separate class of services for the purposes of provider

taxes, services provided "under a waiver under section 1915(c) of the Act" but only

in a State in which, "as of

iDecember 24, 1992, at least 85 percent of such facilities

were classified as ICF/MRs pnor to the grant of the wawer" (42 CFR 433. 56(4)),

» Providing a specxal standard for waivers of the broad based tax requlrement only for
States where "a tax is enadted and in effect prior to August 13 1993..." (42 CFR

433.68(e)(1)(iD);

s Providing a ,special standard for waivers of the requirement that provider taxes be
uniform across a State but only for States with "taxes that vary based exclusively on
regional variations, and enacted and in effect pnor to November 24, 1992" (42 CFR

433.68(e)(2)(iv)); and -

» Providing a special standard for a retroactive effective date for a waiver of provider |
tax rules, but only for States with taxes in effect prior to August 13, 1993 (42 CFR

433.72(c)(1)).

Clearly, there is precedent for grandfathering New York while preventing new abuses.

The attached proposed regulatory languagé would allow New York to continue its

"proportionate share. payment"

orogram under current upper payment limit rules while

applying HCFA's new rules to plan amendments submitted on or after July 1, 2000.

Attachments
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HCFA REGULATORY AUTHORITY
|

General Grant of Authority

Secial Security Act 1102(a):

|

Secretary of the Dlpmment of Health and Human Services (DHHS) is .
empowerad 1o "maks and publish such rules and regulations, . . . as may be
nccessary to the efficient administration of the functions with Winch [she] is
chaxgcd" under thc1Act ‘ ,

Equal treatment of states 1

Smta.ry is not required by statute to treat all states exactly the same. The .
Congressional statement of pohcy recognizes that circumstances vary from state to state
and that practicable sonditions i in one stats may not exist in agothet.

Social Security Act 1901: .i

For the purpose of enahlmg each Stats, as far as practicable under the conditions
in such State, to furnish . . , medical asgistanca , . , to meet the costs of necessary
medical sexvices, . ... there is hereby authorized to be appropriated for each fiscal

vear a swyp sufficient to carry out the purposes of this title.

Regulatory “gandfather* provisions.

All of the following are related to provider taxes and implementation of Social Security

Act 1903(w).

42 C F.R. § 433. 56(4) Inclusion of SSA § 1915(c) home and community based
waiver gervices in the definition of intermediate care facilities for the mentally
retarded, if such wmver was in effect on Dmbﬂl‘ 24, 1992; .

42 C.F.R. §433.68(e)(1)(ji1) and (iv) Provision of different standards for the
proportional analysis used in examining a tax for a waiver of the broad based
provision of SSA 1903(W), based on the date on wiuch the tax was offective;

42CFR. § 433.68(@)(2)(1v): Provision {or a sapamte standard for taxes based on
regional variations inlexarnining a tax for a waiver of the wniformity provision of
SSA 1903(w) based ¢ ?n the date on which the tax was. effacnw, :

42 C.FR §433. 7"(0)(1) Providing for tetroactive eﬂ'ectwc date of a waiver to
the date of enactment of & tax in effect prior to Angust 13, 1993,
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42 CFR 447.272 Application of upper payment limits.

{a)

®

(c)

O]

" General rule. Except as provided in paragraph (¢) of this section, aggregate payments by

an agency to each group of heajth care facilities (that i3, hospitals, nursing facilities and
ICF’s for the mentally retnrded (ICF's/MR)), may not exceed the amount that can

‘ reasonably be estimated would have becn pmd for those servicca under Medicare

payment prineiples.

State aperatad facilities. In addition to meeting the requirement of paragraph (a) of this
sectian, aggregate paymmts to each group of State operated facilities {thar is, hospitals,
nwrsing facilities and ICF ’SM) may not exceed the amount that ¢én reasonably be
estimated would have been paid under Medicare payment principles.

' msprcporﬁcnate share. 'l‘hg ‘upper payment limitations estzbhshed under paragraphs @)

and (b) of thig secticn does zmt apply to payment adjustments made under a Stats plan to
hospitals foumd to serve a dnptopcrt:onato number of low-income patients with special -
needs as provided in Sechan 447.253(b)(1)(ii)(A). The payment limitations for eggregate

- State disproportionate share hoqntai payments arc specified in Sections 447.296 through

447.299. States must submxt a separate upper payment Jimnit assurances that their
aggregate disproportionate shnre hospita] paymznta do not exceed the disproportionste
share hospml payment. limits.
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Inspector General

Early Alen - Review of Medicaid Bnnanced Payments to Public Prcmders and Related
State Funding Mech:m.oms (A-14-00-04000)

Nancy-Amn Min DeFarle | =
Adrninistrator '
Health Care Financing Admmtstratmn

The purpose of this memerandum js 1o provide preliminary resulis regarding our review of

Medicaid enhanced payments to public providers as part of the States’ compliance with the
upper payment limit rcgul!mons in the Medicaid program. The objective of our review is
tw analyze the use of euhanced payments and to evalnate the impact of the associated State
{inencing mechanisms on the Medicaid program. To date, we have started audit work in
six States. This early alezt‘provides preliminary resnlts of work involving three of those
States. We will provide xnfcrmaﬂon regarding the other three States once our audit work
has progressed further \

"This memorandum presents only the éxhanced payment tansactions involved in the upper
pavment limit ca:*u’iatxons} The erthanced payments resulting from these funding
mechaniams aze separate and part fom regular monthly Medicaid payments made to
nursing facilities. Bach of the three States used a form of a funding pool ir order 1o make
enhanced peyments to public providers. One State used funds transferreé from county
governments as the initial spurce to fund their pool. The other two used state resources to
fund their peois. The use of these funding pools results in Federal funds being expended

- for the stated purpose of rezmbursmg nursing facilities for Medicaid costs when in fact the

v4st majority of the funds are being retained at the Stats lavel for their use.

Based on prchxmmry werk, we found that the enhanced payments to city and county

. yovernment owned nummngacxlme; were not based on the actual cost of provxdmg

services to Medicaid beneficiaries, ner have we found a direct relanonshxp in the use of -
these funds to increase the quahty of care provided by these public facilities. Wealso
found that enhanced payments were not being retained by the facilities to provide services

lo resident Madicaid beneficiaries. Some of the funds transferred back to the State

governments may be used for health care related services but not necessarily for Medicaid
covered services approved in a State Plan, |

i
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In addition, we believe that the regulatow changes the Health Care Financing Administration
(HCFA’ has discussed as part of a| Nonce of Proposed Rulemaking (NPRM) involving the upper -
pzyment limit calculations would lrrmt the amqunt of funds available to the States for enhanced
payments to public providers which are part of these financing mechanisms. We believe changes
are needad to the upper payment hm:t regulation to help protect the fiscal integrity of the
Medicaid program. Therefors, HCFA should move as quickly as possible to issue tha pmposed
NPRM. We plan to provide reports to HCFA on these individual State reviews once we
complete our audit work. -
BACXGROUND |
Title XIX of the: Social Security Act (Act) authorizes Federal grants to States for Medicaid
programs that provide medical assistance to needy persons. Esch State Medicaid program is
administered by the State in accordance with an approved State plan. While the State has
considerable flexibility in designing its State plan and cperating its Medicaid program, it must
comply with broad Federal requirements. The Medicaid programs are administered by the
States. but are jointly financed by the Federal and State governments. States incur expenditures
for medical assistance payments 10 medical providers who furnish care and services to Medicaid

eligible individuals. The Federal Qovmmmt pays its share of medical assistance expenditures
to a State according to a defined formul&

The Act reqmres a State plan o meet certain requirements in setting payment amounts. Inpart,
this provisian requires that payment for care and services under an appmvcd State Medicaid pl:m
be consistent with efficiency, econonty and quality of care. This provision provides authoriry for
specific u pper limits set forth in F edera‘ regulations relating to different types of Medicaid
cuvered services. These regulatmna stipulate thai aggregate State pavments for each class of
service (for example, inpatient hospital services, nursing facility services, etc) may not exceed a
reasonable estimate of the amount ithe State would have paid under Medicare paymen: principles
Federai (inancial participation (FFP) is not available for State expandltures that exceed the
anphc.xble upper payment limits.

Under the present upper payment imit rules, States are permitted to establish payment
methodelogies thar allow for enhanced payments to non-State owned government providers, such
ag city or county operated facilidesf. The HCFA intends to revise the tipper payment limit
regulations to limit the amount of tihe enhanced payments available to the State Medicaid
programs trough enhanced payments to public providers. The limits will continue to be based
on Medicare payment principies. The HCFA believes the change is necessary to ensure that

States adopt paymen: methods and standards that result in rates that are consistent with efficiency
and econormy.
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SCOPE

‘The objestive of sur review is 1o analyza the use of Medicaid enhanced payments to public
providzrs and te evaluate the financial impact of the associated State financing mechanisms on
the Medicaid program. To date, we have started audit work in six States. Our audit will cover

enhanced payments made to public providers during the past 3 years, when applicable. For eech
State sclected, we are attemptin é to determine the accuracy of the finding pool calcujated by the™
State Medicaid agency for dxsmbunon to public providers and atiempting to track the dollars that
are transferred between State and Jocal governments. In each State, we aiso selected several
counry owned facilities that received enhanced payments to determine how the enhanccd

payments were used, however thcse Ieviews are not, as yet, complete.

We presented our results to officials in the three States at the conclusion of our fieldwork to
provide the States an opportumw to correct any inaccurate information or to provide additional
information that may be apphcable Two of the three States agreed that our facts on the funding
mechanism used were accurate a!nd the third State declined to comment at this time.

| PRELIMINARY RESULTS

‘Based on preliminary work, we S;Tound that the enhanced payments to city and county government
owried nursing facilities were not based on the actusl cost of providing services to Medicaid

~ hereficiaries, nor have we found 2 direct relationship in the use of these funds to increase the
quaiity of care provided by thesé public facilities. We also found that enhanced payments were
not being retained by the facdtt1es 16 provide services to resident Medicaid beneficiaries. Instead.
the vast majority of the enhamed payments were transferred back to the State governments for
other uses, some of which may be health care related but not necessarily approved in State Plan
Amezndments (SPA) for Medicaid coverage.

In the three States reviewed to dgte, each had created a funding pool to increase reimbursement
to citv and/or county government owned nursing facilities. The funding pools were calculated by
deteirnining the difference between the upper payment limit (based on Medicare payment
principles) and the allowable Medicaid payments for each facility in the Stete. The combined
total of the differences for all facilities in the State represents the funding pool. The total pool
wes distributed to the city and!ori county providers (as an enhanced payment) based on the
propartionate number of Medicaid bereficiary days at each facility. Once ¢ach nursing facility
received the enhanced payment (Federal and State share), the majority of the fands were
transierred back to the State, The State share was returned to its original source, usually the
Smtt.:; s general fund, and the Federal funds were allocated for other uses.

Preliminary information shows that in one State, the facilities did not keep any of the funds. In
anothur State, the facilities kept $10,000 each and in a third, tha facilities kept 3.5 percent of the
funds with the rernainder going back i the State. In one State, the funds transferred from the

facitities back to the State were ﬂudgeted for various health and welfare programs, most of which
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related to long term care. In an?thcr, the funds went into specific accounts des1gnatad for various
healih and welfare projects. In a third State, the funds went into an account that is primarily used
to pay for’ Mtdmmd expendxru.tes

The liscal responsibility of the ll\dedis'aid program is to be shared by the Federal and State -
govemments. However, even though these enhanced payments might be used for health care
purposes, the funds consist of o?ly Federal dollars. Thus, the use of the funds for an otherwise—"
worthwhile health care purpose lresults in being a totally federally funded activity rather than the
shared activity required of the Medicaid program. And, as stated, the heaith care activity may
not be approved as a Medicaid covered service.

In addition, we believe the rcgullatcry changes HCFA has discussed involving the upper payment
limit calculation would limit the amount of funds available to the States as part of these financing
mechanisins. We algo believe HCFA's plan to control thess financing activities is a fiscally
responsible approach. Implementing the planned NPRM would help better ensure the use of
Federal funds for authorized and approved Medicaid purposes.

Below are details we have noted in the three States reviewed to date and provide some insights
into the financial transactions which have occurred between the State and local governments.
This memorandum presents only the enhanced payment transactions involved in the upper
gayment limit calculations. The enhanced payments resulting from these funding mechanisms
are separate and apart from regular monthly Medicaid payments made to nursing facilities. In -
the next several weeks, we plan to provide individual State reports to HCFA.

STATE NUMBER ONE

- This State began making enhanced paymcnts in the early 1990's. The SPA provided for
enhanced payments to county wmed nursing facilities (the SPA has been updated/adjusted
several times since 1991, but suli provides for enhanced payments to county nursing facilities).
Since the SPA effective date, the State reported $5.5 billion in anhanced payments to nursing
facilities, resulting in $3.1 bxlho'n in FFP.

For each year, the State deterrmncd the available funding pool by calculating the amount of
Medicaid funds available under the upper limit regulations. The State then entered into an
agroement with the counties, whereby the counties obtained funds through tax and revenue
anticipation notes which may bc[ up to the total amount of the funding pool. The funds were then
transferred to the State as the initial source to fund the pool. Within 24 hours of receipt, the State
traasferred the amount received from the ¢ counties, plus $1.5 million in program implementation
fees back to the county bank accounts as Medicaid payments for nursing facility services. The
countics used the funds to pay the bank notes. The State then reported the enhanced payment to
HCFA as a county nursing faclhty supplementation payment and claimed FFP. The net effect ig
that the Federal funds included in the supplementation peyment remain at the State for their use
and ware not provided directly to the nursing facilities,
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For the past 3 years, the State reported enthanced payments to nursing facilities totaling $3.4
billion, with the Federal share tute_hng gpproximately $1.9 billion. Of the $1.9 hiilion, $1.2

billion was budgeted for various nealth and welfare programs, most of which related to long term
care bur were not neccasarily approved for coverage as part of 2 SPA. The rersining $662
miliion was allocated for unidentified programs that we have not been able to trace.
STATE NUMBER TWO —

-

This State establisked a funding pool in January 1, 1998, The SPA created a proportionate share
- funding pool to increase reimbursement to city and connty owrned nursing facilities (the SPA has
been adjusted since January 1998, but still provides for increased reimbursement for city and
county owned nursing facilities).| Since the plan’s effective date, the State claimed $226 million
in enhanced payments to public providers; with the Federa! share totaling $138 million.

. Once the funding pools wers cak:]ulated, the State govemment provided the State’s share of the
matching fimds (from the State's Geaeral Fund). With the State share of funds available, the
State then obtained the Federal matchmg funds. THe total arount (Statc and Federal share) was
paid v the city and county owned nursing facilities hased on the proportional number of
Medicaid beneficiary days at each facility. The payments occurred once per year. The city and
. ccunty owned facilities kept $10,000 as a transaction fee and transferred all remaining funds
back to the State. The State share of the funds was returned to the general fund and the

reraining amount (which would consxst sclely of Federa! iunds‘ went into the Health Care Trust
Fund. ‘ :

The first $40 million in the Health Care Trust Fund was tramfc:rcd to a Nursing Facility
Conversion Cash Fund, This ﬁ.nd provides grants and loan guaramees for nursing facility

convaerston to assisted living facilities. Under current State statute, this was a one t.mr: only
transfer a.nd does not occur with the dxstnbutxon of every funding pool.

The next $25 million was tmnsfexmd to the Children's Health Insurarce Cash Fund, This fund is
usec Lo provide the Stare’s matching saare of funds under Title XXI, and for expenses incwrred to
admiruster the program. This was also 2 one time only transfer and does not oceur with the
distribution of every funding pool Any interest eamed from the Health Care Trust Fund was

- tanstzrred to the Excellence in Health Care Trust Fund.

The Excellence in Health Care 'I‘r'ust Fund provided grants for (a) nursing facility conversion, (b)
Indiun and minority group health aducation, (c) emergency medical services for children, (d)
hospital conversion to limited service rural hospital, (e) health professicnal recruitment in under
serviced areas, (f) development of telemedicine capability, (g) expansion of community based
aging services, and (h) matching Title XXI. Althcugh these may be heaith care relatec activities,

Shey are not neccss:mly Medioaid program covered activities and have not baen approved as a
PA.
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Asof Apnl 30, 2000, the Health Carc Trust Pund contained $72 million, the Nursiag Facility
Convérsion Cash Fund had $36 million, the Childrer's Henlth Tnsurance Cash Fund had a
balance of $25 million, and the Excellence in Heelth Care Trust Fund contained $3 million. In
{ptal, the nust funds contain $136 mlhon---agam all Federal funds.

STATE NUMBER THREE
"This State had three separate enkanced payments to public providers. The SPA was approved on
June 16, 1999 with an effective date of September 1, 1999 and provided for enhanced Medicaid
payments to rural hospital based nuxsmg facilities owned by local governments. Furthec SPAS
provided for enhanced Medicaid payments o pubhc hospitals. In this memorandum, we provide
preliminary iniormation regardmg enhanced payments to the hospital based nvrsing facilities

only. We will provide details involving enhanced payments to public hospitals once our audit
wor’ has progressed further.
| . .

For the current period, the State c‘alculated a funding pool of $44 million. Through State
financial transactions the FFP wa‘s caleulatzd and hilled for total of eround $30 million. The total -
funding pool (Federal and State share) was distributed in aqual menthly installments throughout
the vear to the rural hospital bas.d nursing facilities based on the proportionate number of
Modicaid beneficiary days. The fac‘hhes recciving the enhancement payments retained 3.5
percent of the total amoumt and rcmmcd 96.5 percent to the State within a few days of receipt.
The 96.5 percent ceceived by the State was deposited jnto a special revenue account. The

majonty of the funds in this accm\mt were used to pay Medicaid pregram expenditures.
Po*snnauy, the net effect of these transactions is that Federal funds wz!l be used to seek
addi'ional Federa) fundas.

SUMMARY

Generally, we found that once the city and/or county owned nursing facilities received enhanced
payracnts (Federal and Siate sharz‘:), the majority of the finds were not retained by the facilities
to provide services to Medicaid b‘tzneﬁciaric&. Rather, the funds were transferred back to the
States. The States then have the option of how these funds will be used, whether it be for health
care related services or other gensral State uses. Because the original enhanced payments to the
nursing facilities appear to be unrelated to-the provision of Medicaid services for which they

were claimed to obtain Federal m‘atohmg funds, HCFA should move forward with regulatory

changes that curtail this practice.

Any questions or comments on any aspect of this memorandum are veelcome. Picase call me or

have your staff contact George M| Reeb, Assistant Inspector General for Health Care Financing
Audits, at (410) 786-7104, - ‘

TOTAL P.@7
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FY 1999 DISPRdPORTIONATE SHARE HOSPITAL AMOUNTS FROM 4TH QUARTER FY1999 - AS OF JUNE 2000

{Federal Share)

TOTAL REMAINING

OMB staff believe

STATE FY-1999 ALLOTMENT| FY - 1999 Expenditures
: ) data incomplete

NEW YORK 1,482,000,000 994,760,721 489,299,080 |inc.data
LOUISIANA 795,000,000 554,781,808 245,413,300
PENNSYLVANIA 518,000,000 328,202,535 . 211,865,879
INDIANA 97,000,000 68,556,894 167,381,511
NEW HAMPSHIRE 36,000,000 74,835,134 118,005,576
ILLINOIS 99,000,000 113,404,932 103,469,997
MAINE 99,000,000 . 33,674,627 61,496,802
TEXAS 950,000,000 949,943,832 54,101,453 :
VIRGINIA EGS,D&E},OOO 26,051,702 44,918,298 linc.data
MISSOURI 423,000,000 382,982,525 40,037,475
RHODE ISLAND 60,000,000 | - 32,065,557 27,934,443 |
CONNECTICUT 94,000,000 169,973,246 24,026,754
KANSAS 49,000,000 26,190,429 22,809,571
NORTH CAROLINA 272,000,000 250,996,755 | 21,003,245 |inc.data
MICHIGAN 244,000,000 229,834,545 14,165,455 |inc.data
CALIFORNIA 1,068,000,000 1,054,916,477 13,083,523 :
WEST VIRGINIA - 163,000,000 60,454,141 | 12,214,749 |inc.data
GEORGIA 248,000,000 244,379,186 11,145,855 |inc.data
MASSACHUSETTS 282,000,000 280,155,041 | 11,092,393 |inc.data
IOWA 8,000,000 3,168,875 7,108,999
NEBRASKA 5,000,000 4,948,187 4,862,303
MINNESOTA 33,000,000 31,799,724 4,358,543
COLORADO 85,000,000 79,260,114 3,857,594
NEW MEXICO 9,000,000 9,182,377 2,790,000
WISCONSIN 7,000,000 5,807,956 2,291,706
OREGON 20,000,000 20,000,000 1,852,025
FLORIDA 203,000,000 201,576,168 1,640,285
ALASKA \10.000,000 8,394,359 1,605,641 linc.data
MISSISSIPPI 41,000,000 139,954,137 1,324,581 |
VERMONT 18,000,000 17,466,688 533,312
ARKANSAS - 2,000,000 1,585,360 414,840
UTAH 3,000,000 2,652,399 347,801
SOUTH DAKOTA 1,000,000 722,536 277,464 |
NEVADA - 37,000,000 | 36,779,899 220,001
NORTH DAKOTA 1,000,000 815,183 184,817
WYOMING 95,000 0 95,000
MONTANA 200,000 147,656 52,344
OHIO 374,000,000 373,998,468 . 1,698
OKLAHOMA . 16,000,000 15,998,733 1,265
ARIZONA 81,000,000 80,999,945 55
WASHINGTON 71,000,000 170,877,905 -
TENNESSEE - . 0 -
SOUTH CAROLINA 03,000,000 303,000,001 -
NEW JERSEY 582,000,000 582,049,816 -
MARYLAND 70,000,000 70,000,000 -
KENTUCKY 34,000,000 134,000,000 -
IDAHO 1,000,000 1,000,000 -
HAWAIL ) - 0 -
DELAWARE 3,534,500 3,534,500 -
D.C. 23,000,000 23,000,000 -
ALABAMA 269,000,000 269,000,000 -
NATION 9,957,829,500 8,468,861,173 1,727,285,043

12-Sep-00




Background. New York operates a nursing home UPL. It has around 10 (checking)
public county nursing homes, mostly in upstate NY. Their Medicaid costs are $740
million and, on top of that, the§/ receive $975 million in supplemental payments through
UPL. The nursing homes / counties get to keep 20 percent of this ($195 m) so that the
State gets $390 million. lItis u%mg this money to fund its Family Health -Plus expansion
to low-income parents and childless adults.

While transitions in the reg would help NY and all states, there are no options other than
grandfathering that would mamtaln the nursing home practice. Medicaid is supposed to
pay facilities for their costs and while we have precedent in including uncompensated
care in the definition of costs, nursmg homes don't have any. On grandfathering, Chris
and | share HHS's strong concerns that it would be hard to justify substantively and
politically.

CAand IL have generally, prolposed to leave room under the new UPL for public
hospitals (e.g., have UPL for public hospital be 150 percent of the Medicare UPL), using
their uncompensated care coslts as the justification. Greater New York Hospital ‘
Association (Raske) and separately with Hospital Association-of New York State (Cisto)
have been exploring whether they could convert from a nursing home to hospital
scheme. It looks like it may be a problem because (a) the state pays Medicaid rates -
close to Medicare rates, so that even creating a new UPL of 150% of Medicare does not
leave much room; and (b) public hospitals get significant Medicaid DSH payments. The
DSH law created both hospital-specific and state DSH caps. A hospital cannot receive
a DSH payment that exceeds 100 percent of its (Medicaid costs + uncompensated care
costs) minus Medicaid payments To the extent that NY increases its Medicaid
payments under the new UPL, it has to decrease its DSH payments since all its
hospitals are at their hospital-specific DSH limits. lllinois got around this by not
providing Cook County with ANY DSH payments. Thus, their only constraint is the
current UPL. NY would probably have a problem replicating Cook County since the
proposed UPL would have to be high enough to allow for both replacing the DSH
payment and providing a supplemental payment equal to the nursmg home one. We
could not justify such a high UPL

leen this state of play, we are considering coupling an NPRM that leaves some room

on the hospital side with a legislative option to raise the hospital-specific DSH limit

(note: California has a hospﬂal‘specnﬂc limit of 175 percent of net uncompensated care).
Medicaid DSH would still be capped at the state level, limiting overall liability, but states
like NY, IL, and PA that do not \now spend up to their state DSH caps (because of their
hospital-specific caps) could do so. It is also consistent with the Congressional interést
in improving Medicaid DSH (C?ngressxonal proposals have focused on raising the state
caps; we have not yet ascertalped interest in the hospital-specific caps). This is a more
stralghtfowvard way of prowdlng assistance and we laid the predlcate for it in the July

“letteron UPL where we said that we would support increasing payments to public
hospitals as part of our unallocated giveback pool. We are working on cost estimates /

* options now. - -
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Internal Discussion Draft — Do Not Distribute

State Payments Based on Aggregate Upper Payment Limits
Possible Regulatory Options

August 3, 2000

The recent Institute of Medicine (IOM) report on America’s Health Care Safety
Net recommends that “Federal and state policy makers should explicitly take into
account and address the full impact (both intended and unintended) of changes in
Medicaid policies on the viability of safety net providers and the populations they
serve.”' HCFA is currently| considering changes to Medicaid regulations to address
potential abuses of state Medicaid payments made using aggregate upper payment limits.

We understand that HCFA w;ill propose to require calculation of separate aggregate UPL

requirements for local govern

Particularly when vie

ment providers and for state-operated providers.

wed in the context of the IOM recommendation, HCFA’s

proposed policy change is unacceptable. Although intended to limit current abuses,

implementing such a rule

would disturb non-abusive and long-standing payment

methodologies designed to help Medicaid recipients and safety net providers that serve
those patients. In addition, HCFA’s methodology would not directly address many of the
problems identified by HCFA.

A number of options have been suggested for taking into account the needs of
safety net hospitals and health systems in the context of addressing the problem of UPL
payment-related abuses.’ Thls paper is an effort to summarize those options for’
discussion purposes. Please note however that this paper does not constitute an
endorsement or recommendation of any specific option.

(A) First and foremost, regardless of the changes proposed to current UPL payment
regulations, HCFA has been strongly urged to consider grandfathering those
existing methodologies that benefit safety net providers and vulnerable patients.

(B) Modify HCFA’s current proposal to include an exception from the UPL for high
volume disproportionate share hospital (DSH) providers.

(C) Change the aggregate
unreimbursed costs.

cap level from a Medicare-based UPL to one based on

(D) Certification and audit
transfers.

of Medicaid expenditures related to intergovernmental

(E) Apply the customary ch
facilities.

arge regulation (42 C.F.R. § 447.271) to all services and

In considering policy options for curbing Medicaid abuses, HCFA should explicitly
take into account and address the full impact of HCFA’s proposals on the viability of
safety net providers and the populations they serve.

'Institute of Medicine, America’s Health Care Safety Net: Intact but Endangered, Executive
Summary, Recommendation |, page 7 (2000).




HCFA Has the Authority to Grandfather

States Currently Using Aggregate UPL Methodologies
August 3, 2000

Agencies are given broad rule-making discretion unless Congress has specifically

addressed an issue.

The 1984 Chevron case established the extremely deferential standard by which a
court will uphold an agency’s interpretation of a statute if the interpretation is
reasonable. Chevron, Inc.| v. Natural Resources Defense Council, Inc., 467 U.S. 837
(1984).

Agency decisions are reviewed for reasonableness to ensure that they are not arbitrary
and capricious. Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto.
Ins. Co., 463 U.S. 29, 43 (1983).

HCFA has previously used \its broad rulemaking authority to enact grandfathering
provisions to preserve the status of sole community hospitals while simultaneously
tightening eligibility criteria for new applicants.

In 1983 HCFA promulgated regulations that revised the designation criteria for sole
community hospitals (SCHS) These regulations included a grandfathering provision
that allowed preexisting SCHs to retain their beneficial Medicare reimbursement
status even if they would not qualify as SCHs under the new regulations. 42 C.F.R.
§412.92(b)(5).

A federal court upheld H CFA s sole community hospital gmndfatkermg provision,
Sinding that it did not make tbe new SCH regulations arbitrary and capricious, and was
not a violation of the Equal Protection Clause.

In rejecting Clinton Menilorial Hospital’s contention that HCFA’s grandfathering
provision rendered the new SCH regulations arbitrary and capricious, the D.C. Circuit

Court stated that “the $ecretaw certainly is allowed to take administrative
convenience into account.” Clinton Mem. Hosp. v. Shalala, 10 F.3d 854, 860 (D.C.

Cir. 1993).

The Secretary’s administrative interest in grandfathering to avoid reprocessing SCH
applicants and his “interest in preserving the status quo” for hospitals that had been
granted SCH status were upheld as sufficiently rational reasons to justify any
disparate treatment of ho%pitals under the Equal Protection Clause. Clinton Mem.
Hosp. v. Shalala, 10 F.3d 854, 860 (D.C. Cir. 1993) (affirming Clinton Mem. Hosp.
v. Sullivan, 783 F. Supp. 1429, 1440 (D.D.C. 1992)).

HCFA may similarly grandfather all (or certain distinct categories of) states currently

using aggregate UPLs because of its interest in preserving the stability of the health

safety net delivery systems in states that have relied for years on current regulations.
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State Payments Based on Aggregate Upper Payment Limits
Possible Regulatory Options
August 1, 2000

The recent Institute of Medicine (IOM) report on America’s Health Care Safety
Net recommends that “Federal and state policy makers should explicitly take into
account and address the full impact (both intended and unintended) of changes in
Medicaid policies on the viability of safety net providers and the populations they
serve.” HCFA is currently considering changes to Medicaid regulations to address
potential abuses of state Medlcald payments made using aggregate upper payment limits.
We understand that HCFA wﬂl propose to require calculation of separate aggregate UPL
requirements for local government providers and for state-operated providers.

Particularly when viewed in the context of the IOM recommendation, HCFA’s
proposed policy change 15‘ unacceptable. Although intended to limit current abuses,
implementing such a rule would disturb non-abusive and long-standing payment
methodologies designed to/help Medicaid recipients and safety net providers that serve
those patients. In addition, HCFA’s methodology would not directly address many of the

problems identified by HCFA.

A number of options have been suggested for taking into account the needs of
safety net hospitals and health systems in the context of addressing the problem of UPL
payment-related abuses. |This paper is an effort to summarize those options for
discussion purposes. Please note however that this paper does not constitute an
endorsement or recomme‘ndation of any specific option.

(A) First and foremost, regardless of the changes proposed to current UPL payment
regulations, HCFA has| been strongly urged to consider grandfathering those
existing methodologies that benefit safety net providers and vulnerable patients. It
has been suggested that this option may require legislation. However, most of the abuses
identified to date appear to involve nursing homes rather than hospitals and HCFA could
conceivably adopt dlfferent rules for different categories of services. The prospect of
disrupting certain payment methodologies that benefit safety net hospitals requires that
consideration be given to this option..

(B) Modify HCFA’s current proposal to include an exception from the UPL for high
volume dispmportionat{: share hospital (DSH) providers. HCFA should consider
removing application of|the UPLs to high-volume DSH hospitals. Because DSH
hospitals are subject to [a hospital-specific DSH cap based on Medicaid losses and
uncompensated care cos{ts incurred, 42 U.S.C. § 1396r-4(g), increasing Medicaid
payments can only reduce DSH payments that a state can provide. For example, HCFA
could exempt those high-volume providers with low-income utilization rates or Medicaid
inpatient utilization rates that require states to include them in their DSH programs under
42 U.S.C. § 1396r-4(b). In order to assure that states do not use new Medicaid payments

"nstitute of Medicinq!, America’s Health Care Safety Net: Intact but Endangered, Executive
Summary, Recommendation 1, page 7 (2000).
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financed by local funds to rieduce the state’s commitment to Medicaid, HCFA could

impose maintenance of effort requirements on state funding of Medicaid as a condition of
approval for any new payment methodologies.
\

(C) Change the aggregate éap level from a Medicare-based UPL to one based on
unreimbursed costs. FV\ should reconsider the existing linkage of Medicaid
payments and Medicare payments, which is a relic of the days when states were required
to use Medicare reasonable cost principles. Instead, the federal share of Medicaid
reimbursement could be limited to the -amount of the provider’s costs that are
unreimbursed through Medicare or commercial insurance. In order to assure that states
do not use new Medicaid payments financed by local funds to reduce the state’s
commitment to Medicaid, HCFA could impose maintenance of effort requirements on
state funding of Medicaid | as a condition of approval for any new payment
methodologies.

(D) Certification and audit of Medicaid expenditures related to intergovernmental
transfers. HCFA has expressed concern that Medicaid payments funded through
intergovernmental transfers (IGTs) are being used for non-Medicaid purposes. In order
to address. this concemn, HCFL‘& should consider requiring states to maintain a separate
fund for all federal payments financed through IGTs and to certify that all Medicaid
payments from this fund are used only to provide health care to low-income persons.
HCFA could conduct audits to confirm these certifications. In order to assure that states
do not use new Medicaid payﬁlents financed by local funds to reduce state commitment
to Medicaid, HCFA could impose maintenance of effort requirements on state funding of

Medicaid as a condition of applroval for any new payment methodologies.

(E) Apply the customary charge regulation to all services and facilities. Under 42
CF.R. § 447.271, a Medicaid agency generally “may not pay a provider more for
inpatient hospital services than the provider’s customary charges to the general public for
the services.” This rule also cl:ontains an exception for “nominal charge providers.” By
replacing the proposed changes to the Medicare UPL with an expansion of the customary
charge UPL to include nursing homes and services other than inpatient hospital care,

- HCFA may effectively be able to place a more realistic facility-specific limit on provider

payments for all institutions that do not qualify for the exception. The nominal charge
exception, properly interpreted to apply to true safety net providers, would permit a
safety valve for safety net institutions.

In considering policy options| for curbing Medicaid abuses, HCFA should explicitly
take into account and address| the full impact of HCFA’s proposals on the viability of
safety net providers and the populations they serve.
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- Recent Fress Descriptions of UPL Payments

—————

Louisiana;

“Borrow $20 from a friend. Show it to your dad. He gives you $50. Give the $20 back o
your friend. Walk away with }A wallet $50 fatter. Now imagine you’re the state, your
friends are [public] nursing bomes and your dad is the federal government. Talkin
millions instead of twenties and fifties and that, in the most general terms, is how a private
consultant is saying Louisiana could save its troubled Medicaid budger.”

“[One copsultant] said that the more states that jump on board and the faster they do it, the
mare politically difhicult it wil!l be for the federal govemmcnt to turn off the tap. I don’t
think there’s much appreciation in Congress for giving states less money,’ [the consultant]
said.”

—~"Transfer System Could Save Medicaid; But It Might be Too Late for Louisiana to Get on
Board,” Times-Picayune, Apri} 2, 2000.

“State officials confronted with a dismal financial forecast for the next fiscal year have agreed to .
take a closer look at a proposal that would allow Louisiana to generate up to $408 million iu
federal matching money. even though its particulars stll make many officials nervous. ‘Every
time X hear about it I feel like 'm a drug dealer or something.’ said [Commxssxoncr of
Administration Mark Drennen.” :

“The program, pitched last month by a private Philadelphia lobbying firm that represents many
health-care interests, would ﬁlte}r millions into the state’s Medicaid program by allowing half a
dozen nursing homes operated by parishes, municipalities, or the state to-take out a loan from a
bank or other lending institution and then hand that money (o the state, which would then use it to
generate a federal mawch,”

“Just in case Washington pulled'the plug, [the legislator] said., the state should place all of the
money it would receive into a special trust fund that could not be touched for at feast three

years. Louisiana could, howcs'ér. spend the interest generated by the money....”

~"Curious Proposal May Save Eudgct," Times-Picayune, March 11, 2000.

“*This is just trying to get something for nothing,’ (one legislator] said. But in supporting the
bill. [another legislator] characterized it as “creative financing.’

--"Medicaid Financing Bill OK’ d by Senate, 56-1: Rest Homes Could Get Dollar Match on
Loans,” Times-Picayune, March 50, 2000 .
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Alaska;

“In a form of legalized money laundering, the state plans to use hospitals around Alaska o
transform millions in federal Medicaid grants into state money that can be used to bring in more
federal money, In their yearly s[tmggle to reduce spending from the s:ate’s general fund, budget-
writers in the Republican-controlled Legislature prow! constantly for ways to replace state money
with federal funds The convoluted money shuffle that entranced members of the {Alaska] Senate
Finance Committee last week rnay be that quest’s holy grail--$20 million in federal money that
‘will replace 2 similar amount of state money in the Medicaid program in this budget year

and the next one,

“[The UPL program] means that the original $8 million in state money would bring in a total of
$27 million from the faderal gov!ernment Typically under the 40-60 split, the state would have to
spend $18 million to receive $27 million from the federal government. So the benefit of this
pian is that 510 million would ]bc freed up from the peneral fund to be spent on something
 else. Why isn’t this illegal? Buause the Health Care Financing Admmxstratxon authorizes
‘it as a way to bolster small publicly-owned hospitals thart serve remote areas.”

—State Plans to Multiply Federal Aid;” Anchorage Daily News, April 3, 2000

Kansas:

“An accounting trick used by other states could allow Kansas to send the money to nursing
homes on the condition that they send it back 5o the state can spend it elsewhere. ...
(Governor Graves of Kansas] is éptirnisﬁc the state would get the federal funding but said
lawmakers should be cautious in ispending it because the funding source will probably not be
available much Iong Since more states are becoming aware of the program, Congress may be

mclmed to close it, he said."

“[The chair of the legislative appr}opriations committee] cautioned that the governor might have
difficulty confining the spending to the areas he suggested. ‘“This is like throvnng Wondcr

Bread to carp,” he sa:d “‘I‘he fecdmg frenzy will begin."
~“State Sees Windfall in Loophole; Department of Aging Staff Find a Way to Raise $100

million for the Budget by Manipulating a Federal Nursing Home Grant,” Wichita Fagle, Feb, 19,
2000. . ' : :

TOTAL P.OB2
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“I have identified a number of § pnomxes for the money we could receive from this program,”
(Gov.]) Graves [of Kansas) said. Receiving these funds would help us provide nursing-home care
and help our state budgex in oﬂ}er areas as well.™ The govemnor’s plan would send 60 percent of -
the money to 2 senior serviceg trust (und to finance an as-yer-undevéloped plan to help
qualifying seniors buy prescription medicines.' Twenty-five percent of the money would go
to the state general fund to increase the state’s share of school special education program
costs.... Fifteen percenr would ga to create 2 loan fund for upgrading nursing home

faciliues "

-~*Kansas Discovers Possible Source of Additional Money: The Little-known Program Could
- Yield Millions More in Federal Pundmg, Kansas City Star, Feb. 19, 2000.

“Republican Rep. David Adkins came face to face Thursday with the vision of a $100 million
bonanza of Federal money for Kansas. ‘It scems remarkable,” he said, But it seems realistic,
too... 'This isn't illegal,' said State Budget Director Duane Goossen.... “We’d be shirking our
fiscal responsibility if this was available and we did not seek it." Goossen acknowledged that

the maneuver was ‘a bit of a loophole.™
1

—~“Kansas Poised to Reap Windfall,” Kansas City Star, March 3, 2000.

“The additional money [Governor] Graves (of Kansas] proposes to allocate ta social service
programs would come from a paol of approximately $100 million the state is hoping to collect
from the federal government through an administrative loophole in the Medicaid program. ‘I
could be mistaken but election years never seem to be ycars that money gets taken away in

Washington.® Graves said.

—"Graves Would Rajse Education, Social Spending,” Topeka Capital-Tournal, April 19, 2000

New Jersey:

“The state budget could get a windfall of up to $900 million from the federal government due
to a quirk in Medicaid rules that New Jersey rraeasure officials are quietly tryin to explott,
Whitman administration officials conﬁmed yesrerday.... Senate President Difrancesco is expectad
to announce today that he would ‘hke to use any windfall created by the mﬂux of federal
funds to reduce state debt or for | :zx cuts.”

--"State Seeking Medicaid—loophollz Aid," Newark Star-Ledger, April 2000,

"Note that Medicaid pays for prescriptions. It is reasonable te assume that all of these
expenses are for non-Medicaid beneficiaries,



http:Winq(.aU

«u\.—db-awuw Loeas HCFA CMSUL WHSH UG do2 350 3443 P.ez/es

PY L

w?’!’ “

DEPARTMENT OF HEALTH & HUMAN SERVICES
~ Health Care Financing Administration

Center for Medicaid and State Operations
7500 Security Boulevard
Baltimore, MD 21244-1850

July 26, 2000

Dear State Medicaid Director;

It has come to our attention that some States are usxng the flexibility in setting the maximum rates
that can be paid under the Medlcaxd program (the so-called “upper payment limits™) to pay
govemment-owned facilities at & rate far exceeding their cost of serving Medicaid beneficiaries so
that the States can gain Federal Medlcaxd matching payments without new State contributions. I
am writing to say that we intend to address this problem, and to outline our concerns and the
process for addressing them., |

Background

As you know, under current Federal regulations, States have great ﬂembxhty in setting the

Medicaid rates that they pay to nursmg homes and hospitals. Thesé regulations do establish an

overall maximum payment; States may pay facilities a total amount up to the level that Medicare

would pay for the same services. However it appears that some Stateg are:

(1 calculating the maximum amount that, in theory, could be paid to each Medicaid facﬂny
(referred to as the “upper payment limit” or “UPL"); :

a addmg these amounts together to create excessive payment rates to a few county or municipal
facilities;

O claiming Federal matching dollars based on these excessive payment rates; and then

O directing these county or municipal facilities to transfer large pomons of the excessive
- payments back to the State government,

It appears that many States allow their county-owned provxders to lceep only & small fraction of
the Federal funds (less than five petlcent) that are used to prowde these excessive
“reimbursements.” The practical outccme is that the States using this financing mechanism
actually gain Federal matching paqucnts without any new State financial contribution. This
- practice is not consistent with the intent of the Medicaid statute that specifies that provider
payments must be economic and efﬁctent If a State requires facilities to refund its own Medicaid -
contribution, the practice also eﬁ‘ectwely unde.rnunes the requirement that a State share in the

funding for its Medicaid program
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Moreover, this practice appears to be creating rapid increases in Federal Medicaid spending, with
no commensurate increase in Medicaid coverage, quality, or amount of services provided. There
is preliminary evidence that this current practice has contributed to a spike in Federal Medicaid
spending. The States’ estimates of Federal Medicaid spending for FY 2000 have already
increased by $3.4 billion over earlier projections. We believe $1.9 billion of this increase is likely
due to the circulation of funds through the UPL loophole. The five-year cost of this growing
State practice would be at least $12 billion, and there is an influx of new State proposals.
Currently, 17 States have approved plan amendments and another 11 have submitted
amendments. This could have the long~terrn effect of undermining the core mission and the
broad-based support for Medicaid, whxch guarantees critical health services to our most
vuInerabIe populations: 1ow-1ncome chlldren and famlhes, people mth disabilities, and the elderly

The excess Federal Medicaid payments that are shared with State and local governments are put
to any number of uses--both health- and non-health-related. It appears some States allow public
hospitals to keep a portion of these funds to help pay for uncompensated care. While the
Medicaid disproportionate share hospltal (DSH) program was created to cover these costs and
now accounts for more than §14 bﬂhon annually in Medicaid spending, the DSH program has not

* always met the growing challenge of caring for the uninsured. Some States have, through the

UPL arrangement, circumvented the statutory DSH hrmts—-usmg indirect means to accomplish

* what the DSH statute does not allow.

Some States are using these payment;s to pay the .étatutory State share of Medicaid or of the State

Children’s Health Insurance Prograxx;l (SCHIP). While Medicaid and SCHIP are Federal/State-

partnerships in which each partner pays a share established in statute, the UPL arrangements shift

some portion of a State’s share to th|e Federal government. The result is that Federal taxpayers in
all States are forced to shoulder more than their falr share for Mcdzcmd and SCHIP in a few

, States

Some States are using the UPL arrangement to finance other health programs. This results in
Medicaid funding bemg used for otherwise laudable health care purposes (such as providing
community-based services for senior|citizens or persons with disabilities) but for people and/or
services not ehg1b]e for Medicaid coverage. :

Other reports suggest that some States have gone so far as to use--or intend to use--the UPL
arrangement for non-heaith purposes .Several States appear to have used it to fill budget gaps.
Another State’s local newspaper reported that Federal Medicaid funds would be used for State

tax cuts or for reducing State debt. One State announced that it intended to use funds generated .
through the UPL system to pay for educatxon programs. This practice, which is effectively

general revenue sharing, is inconsistent with the Medicaid statute, Congressional intent, and
Administration policy. ' ' ‘
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The HHS Oﬁ‘lce of InSpector General is conductmg a review of UPL practices in a number of
States and will be reporting on them soon. We are mfonned that the General Accounting Office
may be investigating as well.

Administration Actions

The Administration is committed to supporting health care providers who serve the uninsured and
chronically ill and to assuring that tihey can continue to do so. The President’s budget includes
more than $100 billion over 10 years to expand health insurance to the uninsured. These funds
would reduce the uncompensated care in public hospitals. It also includes a long-term care
initiative and Medicare and Medlcaid provider payment restoration initiative that explicitly target
funding to nursing homes and hOprtals which will also help institutions dlrectly We have urged

" the Congress to pass this initiative this year and are developing a new, non-Medicaid program that
would target money to public hospnals as part of our efforts to ensure access and quality of hcalth
care nationwide . |
We are also committed to managmg the Medicaid program efficiently under the current law so
that it continues to serve Medicaid beneficiaries well and retain the confidence of the nation’s
taxpayers. The Administration is developmg a proposal to ensure that Medicaid payments meet
the statutory standard of efficiency and economy. We will publish a Notice of Proposed
Rulemaking (NPRM) that modifies [the current UPL within the next several weeks. As we work
to develop this proposal we will COntmue to meet with you and representatives of consumers,
public hospitals, nursing homes, labor, and others to hear concerns and suggestions. We will also
explore the idea of legislation that puts an immediate end to paying States that file 2 UPL State

~ plan amendment in the intervening period before any regulation takes effect.
Because 2 number of State health programs rely substantially on finds generated through this
UPL loophole, our NPRM will include adequate transition provisions. We will be soliciting
comments on our proposed x::hangses1 to the UPL as well as the transition provisions. We
understand that change will be dlﬁicult-just as it was in the early 1990's when the Federal/State
financing relationship had to be re-adjusted because of now-illegal State funding mechanisms of
donations and taxes. We will Spemﬁcaily solicit comments on proposed transitional periods to

- address this reliance. - . 1 :

The Medicaid program has been suci!cessful over the yearé in providing vital health care services to
millions of low-income Americans. It will continue to be successful only to the extent that it -
“adheres to that mission and ensures that the funds provided are used appropriately and that the
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program retains its integrity. The program will enjoy public support only if it maintains public
trust. Ilook forward to working with you to preserve that. ‘

Sincerely,

tmothy M. Westmoreland
Director '

ccr '
All HCFA Regional Administrators

All HCFA Associate Regional Adﬁilinistrators

for Medicaid and State Operations

Lee Partridge
Director, Health Policy Unit
American Public Human Services Association

Joy Wilson ,
Director, Health Committee :
National Conference of State Legislatures ™

Matt Salo

Director, Health Legtislation
National Governors’ Association

TOTAL P.@S




B 1]

1 K¥IC,
KL

,,
“,

L or AT,

o
&

¢

*rerg

Dear State Medicaid Director:

DEPARTMENT OF HEALTH & HUMAN SERVICES

Health Care Financing Administration

Center for Medicaid and State Operations
7500 Security Boulevard
- Baltimore, MD 21244-1850

DRAFT - DO NOT QUOTE OR CITE

(tmw 7/25 8 pm)

It has come to our attention that some States are using the flexibility in setting the maximum
rates that can be paid under the Medicaid program (the so-called “upper payment limits”)

to pay government-owned facilities at a rate far exceeding their cost of serving Medicaid
beneficiaries so that the States can )gain Federal Medicaid matching payments without new State

contributions. I am writing to say

that we intend to address this problem, and to outline our

concerns and the process for addressing them.

Background

As you know, under current Federal regulations, States have great flexibility in setting the
Medicaid rates that they pay to nursing homes and hospitals. These regulations do establish an

overall maximum payment; States may pay facilities a total amount up to the level that Medicare -

would pay for the same services. However, it appears that some States are:

O

calculating the maximum amousnt that, in theory, could be paid to each Medicaid facility -
(referred to as the “upper payment limit” or “UPL”);

adding these amounts together to create excessive payment rates to a few county or municipal

facilities;

claiming Federal matching dollars based on these excessive payment rates; and then

directing these county or municipal facilities to transfer large portions of the excessive
payments back to the State government.

¢

The practical outcome is that the States using this financing mechanism actually gam Federal
matching payments without any new State financial contribution.
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For example, one State appears to set excessive payment rates to county providers. The
amount of the rate in excess of thee actual costs is transferred to the State by its counties,
which take out bank loans for 24 hours. The State returns the loan — but, because it is
claiming the excessive payment rate as a Medicaid expenditure, receives a Federal
matching payment for that loan amount. Thus, the State can not only return a higher
amount than the loan to the county facilities, but can keep some of the Federal matching
payments for other purposes. Another State reportedly allows its county-owned nursing
homes to keep only $0.5 million ofit 1e $138 million in Federal matching payments drawn down
for their use. Another State 1eport§dly allows its facilities to keep less than 5% of the excess
Federal matching payment. In another State, a State official, acknowledging the loophole, stated,

“Every time I hear about it, I feel like I’'m a drug dealer or something.”

This practice is not consistent with lthe intent of the Medicaid statute that specifies that provider
payments must be economic and efficient. If a State requires facilities to refund its own
Medicaid contribution, the practice also effectively undermines the requlrement that a State share
in the funding for its Medicaid program.

Moreover, this practice appears to be creating rapid increases in Federal Medicaid spending, with
no commensurate increase in Medicaid coverage, quality, or amount of services provided. There

is preliminary evidence that this cu
spending. The States’ estimates of

rrent practice has contributed to a spike in Federal Medicaid-
Federal Medicaid spending for FY 2000 have already

increased by $3.4 billion over earlier projections. We believe $1.9 billion of this increase is likely

due to the circulation-of funds through the UPL loophole. The 5-year cost of this growing State
practice would be at least $12 billi&n, and there is an influx of new State proposals. Currently,
17 States have approved plan amendments and another 11 have submitted amendments. This
could have the long-term effect of undermining the core mission and the broad-based support for
Medicaid, which guarantees eritical health services to our most vulnerable populations: low-

income children and families, people with disabilities, and the elderly.

The excess Federal Medicaid payments that are shared with State and local go\/ernments are put
to any number of uses -- both health- and non-health-related. It appears some States allow public
hospitals to keep a portion of these funds to help pay for uncompensated care. While the
Medicaid disproportionate share hospital (DSH) program was created to cover these costs and
now accounts for more than $14 billion annually in Medicaid spending, the DSH program has
not always met the growing challenge of caring for the uninsured. Some States have, through the
UPL arrangement, circumvented the statutory DSH hmltswusmg indirect means to accomplish
what the DSH statute does not allovr

Some States are using these payments to pay the statutory State share of Medicaid or of the State
Children’s Health Insurance Program (SCHIP). While Medicaid and SCHIP are Federal-State
partnerships in which each partner pays a share established in statute, the UPL arrangements shift
some portion of a State’s share to the Federal government. The result is that Federal taxpayers in
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all States are forced to shoulder more than their fair share for Medicaid and SCHIP in a few
States. ‘

Some States are using the UPL arrangement to finance other health programs. This results in
Medicaid funding being used for ogtherw‘ise laudable purposes (such as providing community-
based services for senior citizens or persons with disabilities) but for people not eligible for

Medicaid. E

Other reports suggest that some Stgtes have used or are mtending to use the UPL arrangement for
non-health purposes. Several Statel:s appear to have used it to fill budget gaps. Another State’s
local newspaper reported that Federal Medicaid funds would be used for State tax cuts or for
reducing State debt. Another Statejannounced that it intended to use funds generated through the
UPL system to pay for education programs. This practice, which is effectively general revenue
sharing, is inconsistent with.the Medicaid statute, Congressional intent, and Administration
policy.

The HHS Office of Inspector General is conducting a review of UPL practices in a number of
States and will be reporting on them soon. We are informed that the General Accounting Office
may be investigating as well. :

Administration Actions

‘The Administration is-committed to supporting health care providers who serve the uninsured
and chronically ill and to assuring that they can continue to do so. The President’s budget -
includes more than $100 billion over 10 years to expand health insurance to the uninsured.
These funds would directly reduce|the uncompensated care in public hospitals. It also includes a
long-term care initiative and Medicare and Medicaid provider payment restoration initiative that
explicitly target funding to nursing! homes and hospitals, which will also help institutions
directly. In addition, the Administration will work with Congress, as it considers provider
payment restoration bills, to develop a new, non-Medicaid program that would target money to
public hospitals as part of its efforts to ensure access and quality of health care nationwide. We
hope the Congress will pass these ﬂaroposals this year. '

We are also committed to managing the Medicaid program efficiently under the current law so
that it serves Medicaid beneficiaries well and retains the confidence of the nation’s taxpayers.
The Administration is developing a proposal to ensure that Medicaid payments meet the statutory -
standard of efficiency and economy. We will publish a Notice of Proposed Rulemaking (NPRM)
that modifies the current UPL within the next several weeks. As we work to develop this
proposal we will continue to meet with you and representatives of consumers, public hospitals,
nursing homes, labor, and others to hear concerns and suggestions. We will also explore the idea
of legislation that puts an immediate end to paying States that file a UPL State plan amendment
in the intervening period before any regulation takes effect.
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Because many State budgets and a
generated through this UPL loopho
We will be soliciting comments on

number of State health programs rely substantially on funds
e, our NPRM will include adequate transition provisions.
our proposed changes to the UPL as well as the transition

provisions. We understand that change will be difficult -- just as it was in the early 1990's when
the State/federal financing relationship had to be re-adjusted because of now-illegal State funding

mechanisms of donations and taxes
transitional periods to address this

The Medicaid program has been su
to millions of low-income America
adheres to that mission and ensures
program retains its integrity. The p
trust. 1 look forward to working wi

CC:

(Insert Standard CCs)

We will specifically solicit comments on proposed
cliance. ‘

ccessful over the years in providing vital health care services
ns. It will continue to be successful only to the extent that it
that the funds provided are used appropriately and that the
rogram will enjoy public support only if it maintains public
th you to preserve that.

Sincerely,

Timothy M. Westmoreland
Director
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Dear State Medicaid Director:

I regret that it is necessary to write this lefter.

It bas come to our attention that so*me States are using the flexibility granted to thein mn
establishing provider payment rat::s to set artificially high payment rates to pmwdexs of public
semces (such as county-owned mmng homes). These States are:

. calculating the maximum amount that, in theory, could have been pald to each Medicaid
- facility, 1
. adding these amounts togethar to crmte excessive payments to a few county or mumclpal
_ facilities, ‘
. claiming Federal ma:chmg dollars based on these excessive payments, and }
. then directing these public/facilities to give large portions of the excessive payments back
to the State. S

While some States use these Federal matching funds for purposes that are otherwise laudable, it
appears that much of the money is used for pon-Medicaid activities; in some cases it appears that
the money is even used for non-health purposes. In any case, the practice violates the spirit of the
Medicaid funding imechandsm

Newspapers in the States con31denng or using this practice have termed it “an accounting trick,” a

. “windfal],” and a “loophole.” A consultam is cited as predicting that “the more states that jump

. on board and the faster they do 1 1t, the more politically difficult it will be for the federal
government to turn off the tap.” Sme officials are quoted as saying it is “t00 good to be true,”
and “help for our state budget” and general fund; one particularly candid official said, “Every nme
I hear about it, I feel like P'm a dxug dealer or somet}ung » .

Perhaps most sixc;:in_ctly, one newspaper describes the process as follo;vs:'

“Borrow $20 from a friend. Show it to your dad. He gives you $50. Give the
$20 back to your friend. Walk away with a wallet $50 fatter. Now imagine
you're the state, your friends are [public] nursing homes and your dad is the
federal government. Talk in millions instead of twenties and fifties....”
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The effect of this practxcc is generally to raise the Federal cost of the Medicaid program without
increasing the number of Med.tcaxd beneficiaries, the amount or quahty of Mechcazd services, or
the reimbursements genuinely paxd to Medicaid providers. -

As has often been srated Mcrhc.audJ isa Fedaral—Smte partnership to prov:de medwel assistance to
fow-income people. Both pzm:r:rs1 should pay their share of the cost of the program. Their
respective shates are established in statute.” These financing arrangements work to shift some -
portion of a State’s share to the Fedeml Government. The result is that Federal taxpayers in all
States are forced to shoulder more|than their fair share for Medicaid in a few States.

[ am writing to say that it is our infeption to stop this pracuce We have already begun to
develop and intend to publish unmedmely a Notice of Proposed Rulemaking (NPRM)
containing a new upper payment lumt to curb this practice. If the final rule incorporates such a
limit, we will shortly thereafter request that all States bring their plans into conformance ,
voluntarily, We will take d;saliowances and bring compliance actions agams: any State that does
not do so volumanly

 During ithe time that this rule is being developed, published, and made final, we will use the
_discretion granted us under the law to avoid affirming any State Plan Amendment creating
arrangements of this sort. If, pnor 0 the effective date of the new rule, such a State Plan

Amendment reaches the fipal date for the Health Care Financing Administration (HCFA)
action established 'in the law, it will be deemed effective by virtue of the law, but it will not be
affirmatively approved. We will c'zxerczse our legal option to ask for additional information in all
cases; thus, the minimum time forl action on such a State Plan Amendment can be expected to be
180 days. :

|

You should also know that the Office of the Inspector General of the Department of Health and
Human Services is examining thc: current rates paid to public facilities, the intergovernroental
transfers that are taking place ﬁrom these facilities, and the use of funds that are transfened
That mvesuganon has already commenoed

P.03-84

The Medicaid program has been successful over the years in providing vital health care scrvides |

to millions of low-income Amencans It will continue to be successful only to the extent that it
adheres to that mission and ensurles that the funds provided axe used appropriately, and that the
program retains its integrity. The program will enjoy public support only 1f it maintains public

‘trust. I look forward to working with you to preserve that trust.

Sincérely,

Timothy M. Westmoreland
Director |
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Director, Health Policy Unit
American Public Human Services |Association

Joy Wilson
Director, Health Committee -
National Conference of State Legislatures

Marn Salo
Director, Health Legislation
Naxioz;al Govemors’ Association
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THE WHITE HOUSE
WASHINGTON

July 21, 2000

MEMORANDUM FOR THE PRESIDENT

FROM: Jack Lew
Chris Jennings

RE: - Upper Payment Limits in Medicaid
N 5 ,

At the National Governors Association Conference earlier this month, you were approached by a

number of governors soliciting your assistance in stopping or moderating a regulation that was

recently leaked but not officially released by HCFA. The Medicaid rule would prohibit states

from using a loophole in Medicaid “upper payment limits” and intergovernmental transfers to
“recycle local funds to increase Federal Medicaid funding without an increase in state matching

dollars. This memo responds to your request for background information on this issue and an

update on-our recommended strategy for dealing with it.

BACKGROUND

The leveraging of additional Federal Medicaid funds, without accompanying state matching

. dollars, has contributed to a rapid, recent rise in Federal Medicaid spending without any

. measurable commensurate increase in coverage expansion, quality of care, or services provided.
Without question, if this practice is allowed to continue, Federal Medicaid spending will increase
dramatically to the type of double-digit growth that we saw in the late 1980s and early 1990s.
Currently, 17 states have approved financing mechanisms in place and another 11 states have
pending proposals and another 11 states have pending proposals.

All of your advisors at HHS, OMB, DPC, NEC, IGA, and OPL, as well as John Podesta, agree
that it would be damaging to the Medicaid program to allow these financing schemes to continue
unabated. When per capita Medicaid costs soared ten years ago, there was a serious effort to end
the Medicaid entitlement and submit to a block grant to the states. Your veto of reconciliation in
1995 was necessary to prevent it.

Senator Roth, the Inspector General, and the General Accounting Office are in various stages of
investigations to highlight this problem and criticize our lack of response. Having said this, your
advisors also have serious concerns about how any regulatory action to stop this practice would
affect states and health care providers serving vulnerable Medicaid and uninsured patients.

Some of the Federal funds extracted from the upper payment limit financing loophole are being
used to provide much-needed assistance to public hospitals that are.being overburdened by
increasing uncompensated care liabilities and less generous private sector and Medicare payment
policies. Other states are using these funds to increase health care provider reimbursement rates
and limited coverage expansions. However, still others are using these funds for road
construction, tax reductions, education investments, and to help balance budgets.



Although HHS wanted to move expeditiously to release a notice of proposed rulemaking that
highlighted our intention to disallow this practice, your White House advisors concluded that it
would be better to create a two-step process that would initially describe our concerns about
these financing practices but express sympathy for their uses in a letter to state Medicaid
directors and commit to a consultation process that will lead to a better understanding of the use
of these dollars and possible preferable alternatives to stop this practice. We would then follow
this letter with a substantially revised notice of proposed rulemaking that outlines options for
transition to be released sometime in August. It would solicit further comments, and HHS would
not issue the final regulations until after the November election. We feel — and HHS now concurs
— that this two-step approach would be more likely to prevent legislative riders in September
prohibiting any HHS action in this regard. - '

We are also considering whether we should simultaneously release an independent legislative
proposal to provide additional Federal funding targeted directly to public hospitals and / or other
providers disproportionately serving the uninsured and underinsured populations. This funding

. would likely come from the half of your $40 billion provider restoration fund that has yet to be
specified. The idea is that such funding could help mitigate the effect of the regulation. We are
developing options for your review.

LIKELY RESPONSE FROM STATES / PROVIDERS .

While we agree that we should proceed with our recommended rollout, you should know that the
proposed letter and the subsequent NPRM will likely generate significant protest from the States
currently authorized or those who eventually want to use this loophole, as well as the providers
benefiting from it. Fourteen governors have written to you urging that you quash the HCFA rule.
Among the most vocal Democrats have been Governors Vilsack (IA), Siegelman (AL), Ryan
(IL) and Davis (CA). Other elected officials, particularly Cook County Commission President
John Stroger (D), as well as health care providers such as the public hospitals, have also
registered strong protest to the proposed change. Although they acknowledge that there is a
problem, they say that this particular financing mechanism is used for desirable purposes.

However, preliminary conversations with experts, advocates for the Medicaid program and
budget experts suggests that they are willing to join with the Inspector General and GAO in
stating that this practice is inappropriate and threatens not only Medicaid but the perception of
public health insurance programs and the Federal budget outlook more generally.

CURRENT STATUS OF RECOMMENDED ADMINISTRATION ACTION

If you do not have any objection with our recommended two-step approach to phasing out states’
dependence on the upper payment limit financing mechanism, we would recommend that we
authorize HHS to release the previously mentioned letter raising our concerns about this issue
next Wednesday. (Attached is the current draft of this letter.) We will work to ensure that the
release of this letter includes an effective communications, state-based, Congressional, and
health care provider rollout plan. It would include a strategy to ensure that the public and policy-
makers understand the risk of allowing these financing mechanisms to continue unaddressed. If
we succeed, the public response from the states and providers may be more muted.
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o, | DEPARTMENT OF HEALTH & HUMAN SERVICES

C ' | Health Care Fmancmg Admlmstratlon

Center for Medicaid and State Operations
7500 Security Boulevard
Baltimore, MD 21244-1850

DRAFT - DO NOT QUOTE OR CITE
‘ (7/20 9pm)

Dear State Medicaid Director:

It has come to our attention that some States are using the flexibility in setting the maximum
rates that can be paid under the Medicaid program (the so-called “upper payment limits™)

to pay government-owned facilities at a rate far exceeding their cost of serving Medicaid
beneficiaries so that the States can gain extra Federal Medicaid matching payments. I am writing
to say that we intend to address thlS problem and to outline our concerns and the process for

addressing them.

Background

As you know, under current Federal regulations, States have great flexibility in setting the ‘
Medicaid rates that they pay to nursing homes and hospitals. These regulations do establish an -
overall maximum payment; States may pay facilities a total amount up to the level that Medlcare
would pay for the same services. However, it appears that some States are:

0 calculatmg the maximum amount that, in theory, could be paid to each Medicaid facﬂlty
(referred to as the “upper payment limit” or “UPL”);

o addmg these amounts to gether to create excessive payment rates to a few county or municipal
facilities;

O claiming Federal matching dollars based on these excessive payment rates; and then

[0 directing these county or municipal facilities to give large portions of the excessive payments
back to the State government.

The practical outcome is that the States using this financing mechanism actually gam Federal
matching payments without any new State ﬁnanmal contrlbutlon :
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. [Examples to be supplied] For example, one State .... Another State appears .... | In another
State, a State official, acknowledging the loophole, stated, “Every time I hear about it, I feel like
I’m a drug dealer or something.” v

This practice is not consistent with the intent of the Medicaid statute that specifies that provider
payments must be economic and efficient. If a State requires facilities to refund its own
Medicaid contribution, the practice also effectively undermines the requirement that a State share
in the funding for its Medicaid program.

Moreover, this practice appears to be creating rapid increases in Federal Medicaid spending, with
no commensurate increase in Medicaid coverage, quality, or amount of services provided. There
is preliminary -evidence that this current practice has contributed to a spike in Federal Medicaid
spending. The States’ estimates of Federal Medicaid spending for FY 2000 have already
increased by $3.4 billion over earlier projections. We believe $1.9 billion of this increase is likely
due to the circulation of funds through the UPL loophole. The 5-year cost of this growing State
practice would be at least $12 billion, and there is an influx of new State proposals. Currently,

* 17 States have approved plan amendments and another 11 have submitted amendments. This
could have the long-term effect of undermining the broad-based support for Medicaid, which
guarantees critical health services to our most vulnerable populations: low-income children and

* families, people with disabilities, and the elderly.

The excess Federal Medicaid payments that are shared with State and local governments are put
to any number of uses -- both health- and non-health-related. It appears some States allow public
hospitals to keep a portion of these funds to help pay for uncompensated care. While the
Medicaid disproportionate share hospital (DSH) program was created to cover these costs and
now accounts for more than $14 billion annually in Medicaid spending, the DSH program has
not always met the growing challenge of caring for the uninsured. Some States have, through the
UPL arrangement, circumvented the statutory DSH hmlts--usmg 1nd1rect means to accomplish
what the DSH statute does not allow.

Some States are using these payments to pay the statutory State share of Medicaid or of the State
Children’s Health Insurance Program (SCHIP). While Medicaid and SCHIP are Federal-State
partnerships in which each partner pays a share established in statute, the UPL arrangements shift
some portion of a State’s share to the Federal government. The result is that Federal taxpayers in
all States are forced to shoulder more than their fair share for Medicaid and SCHIP in a few
States.

Some States are using the UPL arrangement to finance other health programs. This results in
Medicaid funding being used for otherwise laudable purposes (such as providing communicty-

" based services for senior citizens or persons with disabilities) but for people not eligible for
Medicaid. :
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/

Other reports suggest that some States have used or are intending to use the UPL arrangement for
- non-health purposes. Several States appear to have used it to fill budget gaps. Another State’s
local newspaper reported that Federal Medicaid funds would be used for State tax cuts or for
reducing State debt. Another State announced that it intended to use funds generated through the
UPL system to pay for education programs. This practice, which is effectively general revenue
sharing, is clearly not consistent with the Medicaid statute, with Congressional intent, or with
Administration policy.

- The HHS Office of Inspector General is conducting a review of UPL practices in a number of
States and will be reporting on them soon. We are informed that the General Accounting Office
may be investigating as well. :

Administration Actions

The Administration is committed to supporting health care providers who serve the uninsured
and chronically ill and to assuring that they can continue to do so. The President’s budget
includes more than $100 bjllion over 10 years to expand health insurance to the uninsured.
These funds would directly reduce the uncompensated care in public hospitals. It also includes a
~ long-term care initiative and Medicare and Medicaid provider payment restoration initiative that
explicitly target funding to nursing homes and hospitals, which will also help institutions
directly. We hope the Congress will pass these proposals in the coming months.

We are also committed to managing the Medicaid program efficiently under the current law so
that it serves Medicaid beneficiaries well and retains the confidence of the nation’s taxpayers.
The Administration is developing a proposal to ensure that Medicaid payments meet the statutory
standard of efficiency and economy. ‘We intend to publish a Notice of Proposed Rulemaking
(NPRM) that modifies the current UPL within the next several weeks. As we work to develop
this proposal we will continue to meet with you and representatives of consumers, public
hospitals, nursing homes, labor, and others to hear concerns and suggestions. We will also
explore the idea of legislation that puts an immediate end to paying States that file a UPL State
plan amendment in the intervening period before any regulation takes effect.

Because. many State budgets and a number of State health programs rely substantially on funds
generated through this UPL loophole, our NPRM will include adequate transition provisions.

We will be soliciting comments on our proposed changes to the UPL as well as the transition
provisions. We understand that change will be difficult -- just as it was in the early 1990's when
the State/federal financing relationship had to be re-adjusted because of now-illegal State funding
mechanisms of donations and taxes. We will specifically sohcn: comments on proposed
transitional periods to address this reliance.

The Medicaid program has been successful over the years in providing vital health care services
to millions of low-income Americans. It will continue to be successful only to the extent that it
adheres to that mission and ensures that the funds provided are used appropriately and that the
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program retains its integrity. The program will enjoy public support only if it maintains public
trust. I look forward to working with you to preserve that. '

Sincerely,

Timothy M. Westmoreland
Director :

cCl

(Insert Standard CCs)
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WASHINGTON, DC 20510

The Honorable Jaceb J. Lew
Director

Office of Management and Budget
0Old Executive Office Building, Room 252
Washington, D.C. 20503

June 28, 2000 -

Dear Mr. Lew: A

We understand that the Administration will soon release a proposed regulation modifymg ]
the “Upper Limits” test set forth in 42 C.F.R.§§ 447.272 and 447.321 as it applies to ‘ (
Intergovernmental Transfers (IGT) and Medicaid matching funds. Such a policy change could '
have a significant adversc impact on the acute and long-term health care services available to
thousands of vulnerable people in our States. Because of this major potential i impact, we arc
writing to request that you provide us detailed answers to some basic questions we have about
the substance and process involved with IGTs and any possible policy changes. We strongly
urge that we be provided this mformahon prior to the promulgation of any regulahons in this
area. Spccxﬁcally, we would like you to resPond to the foﬂowmo quesnons

1. What 1s thc statutory basis for the Department of Health and Human Services
(Department) to issue a proposed rule modifying the upper limit regulations codlﬁed at
42 CF.R. §§ 447.272 and 447.321?

2. Why docs the Dep.«mmont mtend to reverse the position taken in the prcamble to its
October 31, 1991, Interim Final Rule, which stated: “We are making clear that this rule
does not invalidate the longstanding practice of using intergovernmental transfers for
financing a portion of the State’s Medicaid program as long as such transfers are not
derived from State or local revenue sources precluded by thls rule.” (56 Fed. Reg.
56132)? ‘.

3. Which States and to what degrcc are those States using funds u*ansfexred or cetnﬁed by
‘ local units of wovemment (IGTs) as the non-Federal share of Medicaid expenditures?

4. Has the Health Care Fmancmg Adrmmstranon (HCb A) approvcd these methodologies
' ihrough the State Plan process"

5. Which States havc pcndmgﬁtatc Plan amandments to alter these afrmgementé?

6. We understand the Inspector General is undertaking reviews of IGT mechanisms in some -
States. Why is the Department moving forward to prortml gate a rule prior to completion
of this review? ;

7. Please describe in dctail the impaét of any upper lirnité. regulatory changes on the ability
of these States to utilize IGTs as a portion-of the non—Fedeml share of Medicaid
cxpcndlturcs ' :
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8. How will the proposed rule differcntiate between Statcs that are using these Medicaid
funds for health and/or Medicaid related purposes and those that may not be spending
match dollars in this manner? What would be the justification for not differentiating
betwecn such States?

9, What analyses have becn done on how any policy change in this area would impact
access to health carc for low income individuals and families in each afTected State?
Please provide us these analyses, including separate data for non-Statc public hospitals
and non-State public nursxng homes. :

10.  How will the proposed rule impact access to health care services provided by Statc
facilities and not-for—proﬁl community facilities?

Il How will the proposed rule affect xmplcmentahon of the State Chlldren s Health
Insurance Progxam (SCHIP)"

12.  Please describe all altemativc oversight authority the Secretary has under current law to
- ensure appropriate utilization of Medicaid funds. :

13.  Hasthe Department rcceivcd any dircction from Congress to undertake this rulemaking?

Thank you for your attennon to this important matter of‘ mutual concemn.

S_mcerely,

Arlen Spedier

cc: Secretary Donna Shalala |
Administrator Nancy-aAgn Min DeParle


http:atte~ti.on

HP P.81/a1

JUN-21-200@ 18:57

DRA¥T: OPTIONS FOR MEDICAID UPL ISSUE ‘
Vehicle JFolicy |  Timing Implications
NPRM Apply the upper payment limit - | Pending/ future states’ plans: Has been leaked; what has
requirement to céunty/local Could be disappreved November | | generated concern from hospitals,
hospitals and nursing homes, when final reg starts states, members
excluding private providers :
" : | : Livingston amendment most likely
Transition not specified Current states: Would have to to get highest score with this
comply either immediately or option since it is the most
aggressive
NPRM Apply the upper payment limit Pending/ future states’ plans: Transition would increase =
requirement to county/local could be disapproved November 1 | acceptability of NPRM, although
hospitals and nursing homes, o we have not yet vetted
excluding private providers ‘ :
- ‘ ’ Livingston amendment likely to
Allow public hospitals 3 to S-year | Current states: would have to -get a lower score with this option
transition comply either immediatejy or /. | due to the transition
NOI/ANPRM | Publish a statement with onr Pending/ future states’ plans: Not being specific and soliciting
concerns about both abuses and Could be disapproved upo input puts burden on plans,
Legislative public hospital; ask for specific enactment (July, September) hospitals to come up with plan;
proposal to ideas on transitions within 30 days ~ buys us time
stop paying on Current states: Final regulation :
pending plan ‘would be published December 1 Legislation could produce savings
amendments and would probably include some | with strong commitment to reg.
type of transition
: ' Livingston amendment has less
savings if scored now, highest cost
if scored after NPRM in August
e T RS
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QUESTIONS AND ANSWERS FOR NGA CONFERENCE

UPPER PAYMENT LIMIT

o

Are you going to issue a regulation to stop the use of Medicaid financing
mechanisms to support public hospitals and other health care providers?

We are currently revicwing a range of options designed to achieve the apprbpriate
balance between the need to prudently manage the program and to ensure that program

~ costs do not explode with the very real and unmet health care needs of our most

vulnerable populations. As the Senate Finance Committee Chairman, the General
Accounting Office, and the Inspector General have made clear, it would be untenable for
the Federal government to sanction the expanded use of this financing mechanism. At

the same time, we recognize how certain providers delivering care to large numbers of
the uninsured and chronically ill could be adversely affected by a sudden change in
financing policy. We are in the process of collecting the best information possible about -

* the extent to which these financing mechanisms are being utilized, and the best ways to

effectively address this situation..

When will you issue guidance on this subject, so the Congress and the States know
your formal position?

We have not finalized our work on this issue. Therefore we do not have a specific
timetable for releasing our position. : ‘

Why is the Administration pushing to prevent states from using Medicaid dollars to
support their public hospitals? Don’t you understand the impact this change would

- have on public hespitals and other critical health care institutions?

Our commitment to ensuring adequate financing for the provision of high quality services
in both the Medicaid and Medicare programs is well known. The President has proposed
to significantly increase provider reimbursement within the Medicare program, as well as
the Medicaid program, through changes in the disproportionate share payment formula.

- We have also proposed to invest over $110 billion over the next 10 years in health
“insurance coverage, so that we can significantly reduce the uncompensated care costs that

burden many public hospitals and other health care institutions. Having said this, we
need to make. certain that Medicaid dollars are spent consistent with the intent of the law,
and that state reimbursement commitments aren’t mapproprlately shifted t0 the Federal
government. If we don’t manage the Medicaid program efficiently, taxpayers will
understandably lose confidence in its ability.to cost-effectively deliver critically
necessary health care services. Our challenge, therefore, is to balance the very real and
unmet health care needs of our most vulnerable populations against the need to prudently
manage the program. '



y

L

S-CHIP REDISTRIBUTION

Q: .
A

What is the Administration’s position on redistribution of unspent S-CHIP funds?

We have taken the position that we will enforce current law should the Congress fail to

‘pass any modifications to the S-CHIP distribution formula. We have explicitly indicated

our support for a two-year extension of the availability of unspent S-CHIP funds should
the Congress pass coverage expansion legislation through S-CHIP or Medicaid consistent
with the proposals in the President’s FY 2001 budget. ‘

VERMONT 1115 WAIVER REQUEST

Q:

A:

What is the Administration’s position on Vermont’s proposal to increase
prescription drug coverage for low-income seniors?

ARKIDS FIRST

Q:

When is the Administration going to decide on whether to grant Arkansas’ request
to allow families to choose which program — Medicaid or S-CHIP - to enroll their
children in? ‘ :

We are undertaking a comprehensive and thorough review of Arkansas’ proposal and
hope to have an answer for the state soon.

There is broad, bipartisan support for ARKids. Recognizing this, why can’t you
commit to allowing the parents of Arkansas the choice of enrolling their children in
the new ARKids program, rather than the old Medicaid program?

It is impossible to have a free choice if there are serious barriers to parents choosing one
option over another. The Governor and his representatives acknowledge that there are
numerous barriers to enrolling in Medicaid that are not present for parents signing up for

_the ARKids program. Specifically, requirements for Medicaid that are not existent for

those in the ARKids program include: a complicated assets test, a separate face-to-face
interview, and an overall more complicated and intimidating application process. We can
and should have the discussion about the issue of choice, but there must be a fair choice

first. In this regard, we will continue to offer our assistance to helping the state simplify

the Medicaid eligibility process. We believe we must avoid unhelpful rhetoric and move
forward to constructive dialogue on this matter. And we are committed to doing just that.

But Governor Huckabee has already offered to eliminate many of the barriers to
enrollment in Medicaid in his state. Isn’t his proposal good enough?



We’ve been quite clear during our negotiations with the state that the differences between
the programs need to be eliminated — and they have not been. We are still reviewing the
state’s proposal and we are working hard to get back to them in a timely fashion.

Are you letting Washington politics jeopardize the delivery of health care to the
children of Arkansas? '

Absolutely not. There are clearly many parties in and outside of Arkansas interested in
this issue. We cannot forget that decisions affecting one state’s Medicaid program has
potential major implications for all others. However, the decision about this and any
other Medicaid issue will be made strictly on the merits with the best interest of children
in mind. For this reason, we are not taking any action that would threaten the loss of
health coverage for any child in the state. : :

7
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UPL CONSULTATION AND ROLL OUT

MEMBER MEETINGS WITH JACK LEW, KEVIN THURM, NANCY ANN DE
PARLE, MIKE HASH

- POTENTIAL SUPPORTERS - One Week Before

Senator Roth
Representative Dingell
Representative Bliley
Representative Waxman

~ Representative Obey

DAMAGE CONTROL - One Day Before display
Senator Moynihan -

Senator Specter

Senator Harkin

Senator Durbin

Senator Toricelli

Representative Rangel

DAMAGE CONTROL - Day of Display

Representative Hastert
Representative Porter

LEADERSHIP CALLS - One Day Before (John Podesta, Secretary Shalala?)
Senator Daschle

Senator Lott ;

Representative Gephardt

TIM WESTMORELAND MEETINGS WITH KEY STAFF OF MEMBERS WHO
COULD SUPPORT HHS

 FINANCE COMMITTEE

MEETING 1- One Week Before
Senator Baucus

Senator Graham

Senator Conrad

Senator Rockefeller -

_ Senator Kerry

MEETING 2 - One Week Before
Senator Roth

. Senator Hatch

Senator Jeffords




Senator Macl_(
Senator Nickles
Senator Gramm -

COMMERCE COMMITTEE

MEETING 3 - One Week Before
Representative Dingell
Representative Waxman
Representative Stupak
Representative Gene Green
Representative Pallone
Representative Brown

MEETING 4 - One Week Before
Representative Bilirakis
Representative Bliley
Representative Upton
Representative Coburn

SENATE APPROPRIATIONS COMMITTEE

MEETING 5 - One Week Before
Senator Leahy

Senator Reid

Senator Mikulski

Senator ‘Dorgan

* MEETING 6 - One Week Before
Senator Domenici. ' '
Senator Cochran’

- HOUSE APPROPRIATIONS COMMITTEE

MEETING 7 - One Week Before
Representative Hoyer
Representative Sabo.
Representative DeLauro

'MEETING 8 - One Week Before
Representative Bonilla
Representative Miller (FL)

-\
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DAY OF RELEASE BRIEFINGS

Senate Finance Committee - all health LAs
House Commerce - all health Las



