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. MEMORANDUM FOR THE PRESID 

FROM: BRUCE R: JINDSEY 

RE: HCFA REGIDLATI SAND UAMS 
I 

The University ofArkansasifor Medical Sciences (UAMS) is in financial crisis. UAMS 
has run a deficit for 8. straig1;1t quarters, FY 2000 ended with a $20 million shortfall, its 
line of credit has been exhausted, substantial layoffs have already t*en place reducing 
services, and there are conc~rns about its ability to meet payroll next quarter. Chancellor 
Harry Ward is retiring October 16,2000 and a new chancellor, Dodd Wilson, M.D., will .' 
begin on that date. Additiorial new leadership and new procedures are rapidly coming on . 
board with multiple steps being taken to rectify the situation. 

The causes for the crisis are1many including the general nation-wide tightening of 
healthcare expenditures, slor UAMS reaction to the new fiscal realities, an enonnous 
load of uninsured patients, and the perennial under-funding ofUAMS by the General 
Assembly. . 

Early last fall a UAMS team composed ofRick Smith, M.D., Ray Scott, Tom Butler, and 
Barbara Eyman (Washingtoh-based attorney) begin' work on multiple mechanisms to 
develop riew sources ofsupport for UAMS through the Medicaid system. With the . 
assistance and support of the Arkansas Medicaid Program, two state plan amendments 
were proposed to use UAM~), general revenue as match in order to access federal funds 
in the fonn ofa State Operated Teaching Hospital payment. One of these plans for an 
inpatient payment of $2.4 rr!il1ionlyear has been approved by HCF A. The other 
outpatient plan for $34 millionlyear is in the final stages of review by HCF A, which is 
expected to allow the plan tb take effect in December. These plans are very small in . 
relation to how other states kre using Medicaid funds for their teaching hospitais, . 
especially those that care fo~ many indigent patients. 

! . 

While Arkansas was pursuihg these state plan amendments, HCFA became concerned 
about how some states werJ using the same mechanism, the "Upper fayment Limit" 
methodology, to draw dowd federal fluids. The Medicaid Administrator, Timothy 
Westmoreland~ has announ Ied his agency's intention to issue regulations to severely 
curtail a state's ability to . ive these funds. HCFA does not appear, in principle, to 
ol?ject to how Arkansas is osing to use its funds, it is simply trying to close what it 
considers a loophole in the federal regulations. While these new regulations will not 
prevent Arkansas' plan frorb initially taking effect, they will end Arkansas' ability to 
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fund UAMS througb this mechanism unless the rules are crafted with some attention to 
the state's plig4t. 

HCFA has said that it is "motleling" new rules and is eager to release them. Some states 
such as California, which accesses $1.1 ·billion/year through this mechanism, are likely to 
remain relatively untou~hed {vhile other states will likely be severely restricted by· the 
new rules. From UAMS' point of view, it is imperative that the new rules make some 
allowance so that the state m~y continue to use this mechanism. . 

UAMS has proposed several!optioru; that would allow HCFA toissue its new rules 
limiting inappropriate use of the Upper Payment Limit metho~ology while at the same 
time allowing Arkansas and ~tates in similar situations to continue to use this mechanism. 

! . 

UAMS, however, believes that without some direction from us, HCFA will move 
forward with new regulations limiting Arkansas' ability to use this mechanism. 

Harry Ward, Rick Smith and others have requested a meeting with you to discuss this 
problem. Governor Huckabee, former Senator Pryor, former Senator Bumpers and others 
.have written you urging som¢ relief. If you don't have time to meet with UAMS 
officials, maybe a meeting wfth Chris would suffice. 

cc: Chris Jennings 
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LIMITING ABUSES OF MEDICAID FINANCING; .. 
, I . 

HCFA'S PLAN TO REGULATE THE MEDICAID UPPER PAYMENT LIMIT 

by Leighton Ku 

The Health Care Financing Administration (HCFA) ofthe Department of Health and 

Human Services (HHS), plans to issue a proposed regulation soon to restrict a rapidly spreading . 

Medic~id financing scheme that is chsting the federal government significant sums and about . 

which the General Acco\ll1ting Offide (GAO) and ~S' Office ofInspector General (OIG) have 


I •.•.. 

raised strong wamings.IUnder this financing mechanism. a state pays selected nursing homes, 

hospitals or other institutions more than the actual costs the facilities incur for medical services 

they provide. The state then requirek these health care ·providers .to.transfer most of the c;xtra 


· payments back to the state: . The sta¢ draws down. federal matching funds based on the inflated 
. payments it has made to the providers. As. a result, the state collects additional federal money 

without contributing any state fundsL. The federal Medicaid funds gathered through these· 
schemes can be used by states for arlY purpose they choose, including for activities that are 

I . .. 

neither related t«;> health care' nor authorized by Congress. ' 
i ' 

. . This practice, although appJently legally permissible (the GAO has referred to it as a 
loophole in the cUtTent rules), runs cbntrary to the basic principle that the federal goverilment and· 
Slates share the costs of the Medicaid prograin. The practice effectively enab1es states to increase 

I . 

the federal government's share ofMedicaid costs (and decrease the state share), without 

Congr~ssjonal approval.' . . 


In many cases~ these financing arrangements do not improve the quality of health care 
I 

provided or benefit health care providers.· The financing mechanisms frequently operate in a 
manner that siphons extra federal mbney to' state coffers without affecting the provision ofhealth 
care. To date, this has been particulkly true in financing arrangements that involve nursing 

·homes. On the other hand. in some fases these financing arrangements have been used to 

provide important additional resourdes to safety net hospitals thatprovid~ care for the uninsured 


, I • • 

and HCFA's regulation oUght to bernsitiVe to this ~istinction. .. ' 

states using these arrangements generally have a variety ofal~ernative ways to secure 
. fiscal resources, including making different policy choices about the use ofstate budget surpluses· 
and tapping tobaCco .lawsuit s~ttlements. Most states that are employing this financing scheme to 

· .' \., :-,. . .. 

Testimony ofKailiym All~n. U.S. Genbral Accounting Offlcebeforethc·Senate.Finance CO~ittee,Sept. 6, 
.2000. Testimony of Micllael Mangano. O~ce ofthe Inspector General, Oept ofHealth and Human Services; before. 
Ihe Sen:1te Fino.ncc Con"nitt4... Sopt. 6, 20010'. ' . . . 

. . ,. f:v;;;;;miUl.,ohlDflIllfQ\bPIMrPaymantOm,tf"",j,;pa 
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secure added federal dollars are not in fiscal difficulty, as is evidenced by the fact that most of ' 
them have:cut state taxes in the past few years. 

Some states claim the additidnal federal funds they have secured through the use of these 

financing arrangements have been u.$ed for Medicaid expansions or improvements. It is not· 

clear, however, that thls has occurred to any significant degree. The validity ofthis claim is 


'"difficult to determine, but if the cl~ weretru~, one might expect to find that the states using 
these practices have somewhat broader Medicmd eligibility criteria than states not employing 
them. In fact, the opposite is the cas~ -the states using these financing arrangements have 
narrower Medicaid eligibility criteri~ on average, than states not using them. ,-,' , 

. . These financing mechanisms!ore now proliferating. Ifno action is taken, these praCtices 
,	will cause federal Medicaid expenditures to spiral upward by billions of dollars in future years. 

The resulting cost increases might eV,entually be USed to jUstify new efforts to cut Medicaid or 
alter its basic character.- In the 19908, widespread state use ofa variant of this loophole, along 
with qther factors. caused federal M~dicaid costs to rise at alarming rates; these cost increases 
became a significant factor in aneffo~ that culminated in Congressional approval of a proposal 
to replace Medicaid With a block graiIt. (The proposal was not enac:ted because ofa presidential 
veto.) At a minimum, the additional :federal costs tha~ Will result from the increasing spread of 
these financing practices ace likely to! make it harder to secure support in coming years for the 
provision of new resources for furthet expansions in Medicaid or the State Children's Health ' 
Insurance Program (SCRIP) that are iumedat reducing the number of uninsured. " 

- HCFA plans to publish a proJosed regulation in the next few weeks to prevent these 
financing arrangements from spreadJg further and triggering billions ofdollars of unnecessary 
federal expenditures. Although the precise contents of the regulation will not be known -until the 
regUlation is published, HeFAhas sJggested it will seek.to limit the'scope of this loophole while ' 
providing a multi-year "transition period" to let states and providers restructure their financing 
arrangements gradual)y. ~ 

Some in Congress are reportedly con,sidering an effort to attach a "rider" to an ' 
, I 	 ' 

appropriatiotlor other bill to blockH~FA from-proceeding with this rule. This analysis (mds 
suchan action would be unwise. HCFA shoUld'complete action this year. The Congressional' 
Budget Office estimates that blocking the regwation would iJicrease federal costs by $1.5 billion 
in fiscal year 2001 alone. The added basts would be higher in subsequent years and, if the 
regulation is blocked, state use ofthde arrangements is likely to escalate. It should be noted that 
ifCongress refrains from blocking thJ regulation now, it will not lose the ability to act at a later 
-tinle to modify the regulation. Congr~ss always can act at a later date if it concludes, after 
reviewing the final regulation and examining these isSUes, that the rule needs lobe changed. For 

, ", I' ,-' 	 . 
I 

2 Testimony ofTimothy Westmoreland. Jirector, ~nter for Med,icaid and State Operations, HCFA, to the Senate 
Finance Comrnittee, Sept. 6, 2000. 
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example. if subsequent analyses support the beliefthat the final rule would significantly harm 

selected safety net hospitals, Congre~s could establish a morestraightfOlward and accountable 


. method of increasing funding for thQse hospitals, rather than continuing the current abuse-prone 

financing amu~gements. 

Background, 

Since its creation in 1965, thT fundamental principle in Medicaid fmancing has been that 
the federal government and the states share Ute program's costs. For each state dollar spent, the 
federal government contributes one t6 four dollars in matching payments. ln2001, the Medicaid . 
program will cost $219 billion, ofwhlch $124 billion - or 57 percent- will be borne by the 
federal government.' The Medicaid\statute gives states substantial authority to design and 
administer the program. The requirement that states share in the cost helps to ensure they act . I .. . , 
prudently in stewarding federal ~eso~ces. 

In the late I 980s' and early 1 ~90S, state abuse ofa similar Medicaid mechanism, called 
disproportionate share hospital (DSH) payments, placed this relationship injeopardy.4 Many 
states began using complex accounti~g maneuvers to increase the federal matching payments 
without the states having to expend any additional state funds. By the early 1990s, states were 
using this accounting loophole to draiw down billions of dollars in additional federal funds.. 

These financ~g mechanisms LvotVing DSH payments contributed to an explosion in 
I • 

federal Medicaid expenditures in the 
I
bte 19805 and early 19905, which in tum provided some of 

. 

the impetus for efforts in the mid~1990s to block~grant Medicaid or place caps on it. Rancorous 
disputes ensued between the federal ~ovemment and the states about DSH funding arrangements, 
which cuInlmated in a series of laws ~nacted in 1991, 1993 and 1997 that tightened the DSH· 
rules and limited the maximum DSHpayments that states may receive.s Even with these 

) Based on the March 2000 Congressional Budget Office baseline. The extent to which the federal government 
matcbes state costs depends on the per capiut income In each state. In wealthier states. the federal government pays 
SO percent of the total ,cost. In poorer states,\tbe federal share can rise as high 8$ 83 percent. . 

4 DisproPortionate share hospitals are thoSe that serve a high proportion ofMedicaid and low-income uninsured 
patients, as ,designated by the slate Medicaid IlagenCie.s, and therefore become eligible for special payments (DSH 
payments). Although the original legislative intent was to help safely net hOSpitals. many states designed their DSH 
policies to divert a large share of me funds to state coffers instead. As noted later. these abuses led to a series of 
legislative changes. . ..,. : . . " 

, Jocelyn Guyer, Andy Schneider and Milhael Spivey. Untangling DSH: A GUidejor Communtl)! Groups to . 
I ' .

Using the Medicaid DSHprogram 10 PrQmo~e Access 10 Care, Boston MA: Access Project, 2000. Andy Schneider, 
Stephen Cbs and Sam Elkin, "Overview of"'1edieaid DSH Provisions in the Balanced Budget Act of 1997," Center 
on Budget and Policy Priorities, Sept. 3, 1997. The 1997 Balanced Budget Act ratchets down the level offederal 
DSH funds Ulat any slate can receive from fi~cal year 1998 through 2002. In this sessiOn of Congress, there are 
proposals to freeze DSH allotments at the 2000 levels rather than further reduce them. 

, .3 
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limitations, the federal gove1l'lIQentspent all estimated $9 billion for DSH payments in fiscal year 
2000. ..' . . 

The new financing arrahgem;ents that now are spreading - and that are the subject oftJiis 
anaJysis - are generally known as 'iupper payment limit" (UPL) arrangements. They bear strong 
similarities to the DSH financing mechanisms andessentiaJly are a variant of those practices. 
Both tYpes of arrangements use complex accounting gimmicks to secure additional federal funds 
for states without actual state matching contributions. Also like th.e .DSH schemes, the UPL 
arrangements have been used for v~ous purposes; some UPL arrangements have helped support 
safety net hospitals that care for Medicaid patients and the uninsured, while other UPL 
arrangements do . not aid health care providers and are designed primarily to provide a windfall 

for state governmen~. .' I. '. '. . . .'. .... . . 
One key difference between the older DSH and the newer UPL financing arrangementS is 

that the DSH program has_bee~ subj~ct to cJ,?se ~rutiny. Congress acted in 1991, 1993, and 
1997 to curb the worst abuses-in DSH financing schemes. In contrast, the federal government 
currently has almost no regulatory a~thority today to l~t UPL abuses. Under current 
regulations, HCF Ahas little option ~ut to approve state proposals to exploit the UPL financing 
mechanism. . 

Research from the Urban InStitute indicates that in r~cent years" the federal cost of UPL 
. financing arrangements has burgeonM, rising from $313 million in 1995 to $1.4 billion in 1998.6 . 

Preliminary data from HCFA sugges~ the federal cost may be at least twice as high by 2001, with 
a potential federal cost ofmore than $3 billion? .' 

. .' ' '. .1 .' 
. . . 

, How Does the UPL Loophole ""ark? '. 

I 
Before describing the Rube Gold1;lerg-like accounting arrangements irilierent in lJPL 

practices, it may be useful to discuss Pte key concepfunderlying these financial aiTangements. A 
state makes inflated payments to a select group ofnursing homes, hospitals or other health care 
facilities that a county or oth~r local government owns, with the payments being in excess of the·" 
actual cost of the medical services these institutions provide to Medicaid beneficiaries.8 The 

(, These are conservative esdmates based on data from 40 states. See Teresa: Coughlin, Leighton Ku and Johnny 
Kim, "Refonning the Medicaid Dispropoftiobare Share Hospital Program in the 1990s," Urban InStitute, Jan. 2000, 
forthcoming in Health Care Financing Review.

'. I 
7 Westmoreland, (JP cit. At this POint.:HCIFA baS not been able to detennine a ~ore rigorous e~timate of'the 


federal budget impact. . . .... 

'. I • , 

8. In addition to nursing homes and bOSpit3.ls"the~e rules' can be applied toresidentiaJ institutions for people ~ho . 
are mentally retarded or who have devetopm~ntal disabilities, but there are no known examples of such financing 
arrangements witb regard to residential institUtions. . '. . 
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. state then requires these providers to give back much or all of this extra money to the state in the 
fonn of"intergovennnental transferi." The state uses the large payments it has made to 'the 
providers to claim a large federal matching payment, which Will equal at least 50 percent of the 
payment the state has made to the ptoviders. The state thus receives these federal matching 
dollars without having put up a comtnensurate amount of state :funds. 

, Three steps are involved in a UPL financing anangement. 9, 

• 	 First t the state makes a spe~ial payment to a select group of nursing homes or 
hospitals. Typically, ~s is done by making "supplemental payments" (above and· 
beyond the regular M¢dicaid reimbursements) to county-owned or other local 
government-owned institutions. lhe size ofthese payments is based,on the 
"upper payment limit,ln which is described jnthe next section of this analysis. The 

. payments to these selected providers usually exceed the actual cost of delivering 
. care and are much larger than the payments the state really intends to make for the 
, provision of health services. 

. I 
• 	 Next, the county-owned or other local government-owned facilities return to 

thestate Medicaid age1ncy a large portion ofthe supplemental payments. County­
owned or other local ~ovemment-owned facilities are used because they can use 
intergovernmen~ ~fers to return the moneY, 10 . 

• 	 The state claims a fedbral matching payment for the supplemental payments. The 
matching funds the st4te receives can be mingled with other state funds and used 
for any purpose the state chooses, including paying for,other Medicaid or health 
care expenses, buildid8 roads, or financing tax cuts. . " . 

. . Figure 1 presents data conc~g a recent example of the use ofthis mechanism by . 
PeJUlsylvania, as reported by HHS' Office ofthe Inspector General, It On June 14,2000, the state 
paid $697.1 million in supplemental kayments to 23 COWlty nursing home~: Since Pennsylvania 
has a 54 percent federal matching rate, it received $393 million in federal matching funds (which 
is 54 percent of the $697.1 million pJyment the state made to the nursing homes). The nursing 
homes, in turn, retmned $695.6 millibn of the $697 million to the state, doing so on the same day 
they receiVed these payrnentsfro I ". 

, UPL 

, 

otrang...ents go by diff ...... t J, 
, 

In <tiff....t .....~ Som. SIllIeS , ..llbem ",upplemental payment 
programs" because of the mechanism for m~g supplement payments to providers, while other states call these 
8rnlugements "intergovernmental transfei" programs because of the mechanism by which providen return funds to 

the state, . .,. . I..' , . .• ." 
10 Privately-owned facilities are barred b)\ federal law from making equivalent donations to the state Medicaid 

. agencies. 

11 Mangano. op cit. 
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, Figure 1, 
Flow of UPL Fund~in Pennsylvania on June 14, 2000 

I 

Supplemental payment 
of $697.1 million 

State, 
Net gain =, 

$391.8 million 

Intergovernmental 
transfer of 

$S9S.6million 

County nursing 
homes, ' 

, " Net gain = 
$1.5 million 

Federal 
matching 

payment of 
$393.3 million 

Federal 
government 
Net expense = ' 
$393.3 million 

Source: CBPP, 
,based on data from 

Mangano, 2000 

m the' state., The result was a small net g3.in to the nursing homes of$1.5 million - the amount 
of intergoveinmental transfers is typ~cally set so that no provider incurs a net loss -'~d a 
windfall for the state: government of ~392 million. (The state paid a net amount of$1.5 million 
to the nursing homes while receivin~ $393. million from the fedetalgovemment.) Although, the 
federal government paid a large amoUnt to the state~ apparently no additional health services were 
secured for this money. I 

. : . ." . 

',' " Essentially, the only "real" mbney in such a transaction is the federal matching money. 
I Both. the state and,the providers secute net fmancial gains without 'any contribution of state 

matching dollars. In this example frJm Pennsylvania, the state made most of the money, and the 
nursing homes kept little. UPL ~geme~ts also can be struotured to let the providers keep , 
much or most ofthe money., : ' 

OIG and OAO have found thlt oth~r states, in~luding Alabama, Nebraska and Michigan, 
I,' , 

have arrangements similar to Pennsy~vania's that are designe4 primarily to divert federal 
Medicaid funds to the state. 12 The OIG concluded that: "States did not base the enhanced 
payments on the actual costs ofproviaing services or increasing the quality ofcare to Medicaid 

, , 

12 Mangano, OP'Cit. and Allen, op cit. 

" 6' 
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residents of the targeted nursing facilities. The counties involved in the enhanced payment . 
. scheme provided little or none of th~ sham enhanced payments to the participating nursing 
facilities to provide services to Medicaid residents." 

What is the Upper PaYment Jitand How Would the Forthcoming HCFA 
Regulation Change It? \ . 

. The size of these financing schemes is governed by what is known as the "upper payment 
limit." Federal law gives states considerable flexibility regarding payments to health care . 
providers,' but it stipulates that, in ge~eral. Medicaid payments can be no higher than the amollilt 
that Medicare would pay for the srurle service.);} Medicare's equivalent payments form the 
"upper payment limit" for Medicaid.\ The payment rates that states.use in Medicaid axe usually 
lower than the Medicare rates, with tpe exact gap varying by state and type ofmedical service . 

.' . .• I •••. • . • • • 

The test of whether Medicaid payments exceed this "upper payment lilnit" is not based·on 
the Medicare payment level for asin~le proced~eor even on the payment levei'for all services 
that a single provider delivers. lriste3d. the upper paYment limit is the aggregate amount ofall 
payments that could be made to an ebtire "class" of providers ifevery provider were paid the 
Medicare rate for all services. Medidaid regulations currently establish two classes ofheaJth care 
providers: state-owned.facilities and rion-state providers, Mth the class ofnon-state providers 
including both local-govemment~wned faCilities and private providers. To illustrate how the 
upper payment limit works, we use aihyp<lthetica1 example: .. " . . 

• I - , • 

'Let's say that the ga~ betWee~ the Medicaid payments a state nlakes t~ aU co~ty-owned 
nursing homes in the state arid the eq6ivalent amount that Medicare would pay is $200 million. 
Let's also ~sum.e that the gap betwJn the: Medicaid payments the state makes to private nursing 
homes and the Medicare payment le~els is $800 million. The upper payment limit for this class 
of providers, which encompasses both local government-owned providers and private providers, 
would consequently ~ $lbilliotl.more than the amount the state actually pays. To exploit the . 
upper·payment-levelloophole. this s1jate could make an extra, or supplemental, payment of $1 
billion to the county-owned n,ursing nomes, secure virtually the entire $1 billion back from these 
nursing homes as an intergovemmenW transfer, and receive at least $500 million in federal 
matching funds for engaging in this rkneUver. The state js allowed to uSe the maneuver - and 
to direct the entire $1 billion in suppl~menUil payments to county-owned nursing homes despite 
the fact thauhegap between ~e actual payments theseJacilities receive and the Medicti1Ie .. 

. payment rate is $200 million ...;. beca~se, as noted, the upper payment liinit. applies to an entire 
IIclass"of providers and private facilities are in the same class as the county-owned facilities .. 

13 The noteworthy exception to Ibis rule is that Medicaid DSH payments can be made above the upper payment
. I 

limit for hospitals. Thus, hospitals may receive supplemental UPL payments as well as DSf( payments. . 
! ' ., 

. 7 
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HCFA, has intimated that the proposed regulation it plans to publish woUld tighten the ' 
UPL limits by making county or ,]oc~ goverhnient-ow'Jle4 facilities' a separate class from private , 
facilities. '4 That woUld not et~t~ the potential for States to mak~ supplemental payments but, 
would greatly reduce the possible size, ofthese payments and narrow the scope ofthese financing 

"maneuvers. Depending on how the tegulation is diafted, iliis,might mean that under the above 
, example, the maximun:i. amount of shpplemental payments the state could make to county , ' , 

" ,I ' , " 

nursing homes would 'be one-fifth ofthe amotintthe state now cali Q1ake {i.e:; $200 million rather 
than $1 billion)." I" ", " ' , , 

' '~, " " ,', 

, ,! "', 

\ 

UP'L' Arrangements DistQrt Meclicaid Financing: ,'.' 
," ' ','" "I' ''0 ~ ", ,,'" ' , " " , , ' ' ' , 

As noted, one effect of,these ipractices is that states can increase the,federal government's' 
,share pfMedicaidexpc;:nsesWithout;Congressionabipproval. While this appears legal, it is " 
contraJ,Y to the spirit of the Medicaid statUte. ' , ',, ' , ' 

ClIGhas eS~1edthat pennlYlv~a'~s increased the feder8l matching rate ~oritstOta1 

,Medicaid program from 54 percent to 65 percent infi~ca1 year 2000 by using these financing . 


, I, , .., 

arrangements~ The GAO has noted tha(New Jersey's pending UP~ proposal could lift the 
federal share of Medicaid expensesihat state teceive~ from 50 percent to 60 percent. The GAO, . 
also estimates that Michiganincr~~d the fedex:a1.share ofMedicaid costs it~ceived from 56 
percent to~8 percent by using similar practices.in the past. 15 I , 

, up~ transacti~~al~Obave lther, negati~e ~i~~'-eff~ct: they c~ distortapp~ent
Medicaid spending trends and. thereby inject confusion into policy debates. Some states. have 
begun ~o,raise al8rms'that their Mem;caid budgets are on the rise again. poi~,ting as evidence to . 
growing total Medicaid spending (i.e., state plus federa1~pending) in,therr s~tes., As shown 

" above, however. UPL systems can Wcrease 'apparent total ~edicaid ,spending while decreasing 
the actual expenditure ofstate funds.! Some. ofthe complairits about rising M~iCaid costs and 
therr effects on State, budgets rely on figures that are inflated .because th~y reflect the Use of these 
financing mechanismaand thusmak~totalMedjc~d,expenditUres in'a state ~ and 'the drain on 
the state budget - apPear 'larger tb.at1 they actually are (because the total, expenditure figures 

, include the extra federal matching ,p~yments and fail to net out the intergovernmental transfer, 

'revenues from'providers 'that help ~ce the mmsaetionsV6 ' The appropriate measure of ' 

'Medicaid!sactual cqst,to a State is'thr amoWlt <;)fMedicaid expenditures financed from the ' 


, ,14 Westmoreland, op cit. 

" ,'5, Mangano an'd Allen, opcil. ,.. \., 

, •. ! " , ,', 

16 ,Mao), states also look at state budgets excluding federnl matching t1:venue, but might still have distorted ' 
apparent state Medicaid expenditures If the~ do not subtrac;nhe amount of iritergovemmental transfer funds that are 
paid by health ,~.are providers. ' ,,' , 

. !~., ..I,~ , ", 8, 

" ",\. , , ,
','. ; , ' ,, , 
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state's general fund revenues, a measure that excludes federal matching payments and nets out 
the revenues contributed through intergoveinmental transfers. ' ' 

It is worth rec~ling that in Je early 1990s. Medicaid spending rose very sharply' in 
substantial part because of the exp19sion in Medicaid DSH payments, which shot up almost 
twenty-fold from $403 million in 1~90 to $8.0 billion in 1992. This was interpreted as a sign 
that Medicaid was out ofcontrol anQ. threatening to WTeak havoc on state budgets, even though ' 
states were actually' using DSH payJpents to reduce their share ofprogram expenditures. The so­
called Medicaid "cost crisis" was a kajor contributing factor in the push of the early and mid­
19905 for proposals to restrict Medibaid funding by eliminating or limiting the program's 
entitlement status, such as by convehing the program to a block grant or capping it. 17 Both 

1 ' , 

houses of Congress approved such changes in 1995; the changes were not enacted only because 

of a Presidential veto. Concerns ab6ut rapid Medicaid spending growth in this period also, 

brought federal Medicaid eligibility lexpansions to a halt until the creation of SCHIP in the 1997 

Balanced Budget Act. Congress expanded Medicaid eligibility in each year from 1984 f:9 1990, 

but then cost concerns brought this legislative trend to a standstill. 


, , I '" 
" !, 

, i ' 
What is Known about Current and Proposed UPLArrangements? 'I ' . , 

" 

Information about the extentlto which states are using UPL schemes is fragmentary: 
HCFA, 010 and GAO are still collecting data on this matter. It appears that 19 states have at 
least one approved UPL financing Jrangement (some of these states have proposals pending for 
additional UPL financing mechanisxhs). while nine states have proposats pending for UPL 
systems, and three states have initiated discussions with HCFA about submitting a UPL proposal. 
As these figures indicate, UPL finaJcing schemes show signs of spreading rapidly. If left 

, unchecked. they are likely to increJe federal expenditures by billions of dollars.
! ' , 

, i 

Some earlier infonnation about these. fmancing arrangements is available from an Urban 
Institute study. In a survey the Instdute conducted in 1998, the Urban Institute found that 12 of 
the 40 responding states were using PPL mechanisms at that time. la The study reported these 
UPL systems primarily involved hospitals and that the financial gains under these arrangements 

, were being reaped principally by th~ hospitals, rather than the states., Of$I.4 billion in 
additional federal funds being secured througb these arrangements. Sl.3billion were going to ' 
benefit county facilities (mostly hospitals) while relatively little, about $100 million, was being 
retained by the states. AlthOUgh it tllus appears that these UPL .funds did reach hospitals in these 
states - particularly public hospital~ in California and Illinois ~ the UPL mechanisms in 
question were desiin,ed so the stateslcontributed virtually none ofthe additional money and the 
federal government provided virtually all of it. 

, ., , , .' I " , 

17 Teresa Coughlin, Leighton Ku and John Holahan, MedicaidSincel980: CO$ts, Coverage and the Shifting 

Alliance BetWeen the Federal Government knd the States, Washington. DC: Urban lnstitute, 1994, pages 9]~97.


, ' I,. 
1& Coughlin, et aJ.,2000, op cit. One sta~e responded to the survey, but did not provide data about its UPL system. 
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The nature of UPLSystems~ppe~ to have' ~h~ged sub~tantiallY' sm:~e 1998, however, 

with the changes adding urgency to HeFA's current efforts lO prevent these financ:ing " , 

mechanisms from proliferating. Th~ more recent UPL systems seem to be based primarily on 

county nUIsiJ;lg homes rather than hdspitals and apparently are being used to benefit. state . 

gove.rmnents. with few of the added ~ollars going to !he health care providers. Although there is ' 

potential.for'misuse'ofUPL fmanci81,airangements mvolving either·hospitals or nursing bomes, 

there is more evidence ofthls type ofabuse in'the nursing home-based arrangements. . 


, • .;, • i 

" " . . 
• I 

Do States Need Additional Fe(jeral Funds? :. 

.'.,.. . . .Some state officials defend the use of LWL financmg~angelllents. arguing that their 
'. states need the. additional federal furids and that th~ funds .heip to pay for Medicaid and other, 

, , • T I ' '. ,ij " • . 

. health care programs, including program expansions: ,It is difficult.to evaluate such statements, . 
since a state's "need~' for additional tevenue'is not absolute but is relative.to other competing . , 
budget and political priorities.. It should be noted, however, that most states are in the midst of a.' 
period ofeconomic prosperity and have substantial budget sUrpluses: "r' • '.' " ", " • 

.' .' '. I ." . '. .... , .' , , 
, . . . 'Tahiel prese~ts data about severalm~ur~~Ofthefi~c~s~fi:ts ofstates that currently r, . 

.have or are proposing l)PL ammgeni~ntS. Col1e,ctively. th~se states had state budget balances of 
, $21 billion in state fiscal year 2000.':'. Most of these states had good, positive'balances although 

a few states. such as Alabama, Arkansas; New Hampshire, 'and Tennessee, facfld tight fiscal" , 
. .' I ' . .' . .' ' 

circumstances. Together) .the group ofstates using or proposing to use UPL mec~sms cut , 

taxes a toiat of$4.6 billionfor the y~ai iOO~~although a few states with fiscal problems had to 

raise taxes. Overall, the. strong trend was to cut state taxes. All except.four of these states 
< • 

reduced taxes at least once in th~ pa£tt four years. : . . , , '," 
, " ,', , 

, In addition. these states have state tobacco settlements worth a ~talof·$5.6 billion.in 

200 L Preliminarydaia indi..:ate that only a portion of those funds, which were based on the . 

value of total (state plus federal) Me~icaid expenditures fortreatJrlent of smoking·related . ' 

illnesses, have been I+Sed for health-related purposes: .' . . " .. 


. . " A f~~ poteritial aIte~tl~e r~~ource fOf these$tes is money they have ~e from their 

use ofsimilar fmancingmechanisnJ in their Medicaid DSH programs. In state fiscal year '1997, 

the latest year for which data are av~lable, the states .using or propo~ing'to use UilL sChenies' 

garnered an additional .$2;1 billion in federal funds from D$H, kept in state coffers. Federal .' 


. " I' "'. " 
DSH allocations have been reduced since then. and it is reasonable to think that states' DSH 


. profits have declmed somewltat, althbugh recentdaia are not yet av8ilable~ ..... 
I,. ' 

." " " . '., " .. '.. ,1.' . . ' .' ...'., ' . '.... ' , 

,It certainly is true that states ~ust make difficuitbudget decisions and work hard t6 

balan.ce their, budget.s: But the data iP.dicate these ~ generally equid have made fiscat cho'ices 


:.' " , 
.l 

, .:;, 

.. 19 The state balance is itscum~lativ~ sUrplus, ~hich 'may ioclud~ Rai.;')' Day Fund ,rese~es. " , ' .. 
(" ' ' , ' ". , -'" '. 
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1 Table 1 . 
Fiscal Status of State.s with tpproved or Proposed Medicaid UPL Arrangements 

FY2000 FY 2000 FY 2000 #ofpaat4 FY2001 FY 1997 
state balanc~ as tax changes years with tobacco state OSH 

balancoe1 % of budget1 enacted In 992 state tax cue settlement profits· 
(mil. $) (miLS) (mil. $) (mil. $) 

Alabama· 41 0.8% 147 I 112 (25.0) 
Alaska 867 37.9%· 0 ., I 24 6.0 
Arkansas 0 0.0%1 11 0 57 (0.5) 
California'" 3,012 4.6% (295) 4 884 376.0 
Georgia 545 3.8% 0 3 170 74.0 
Illinois· 1.350 5.9% 82 2 .322 168.0 
Indiana· 

Iowa· 

Kansas 

Louisiana 

Massachusetts·' 

Michigan· 

Minnesota* 

Missouri 

Montana 

Nebraska· 

'New Hampshire· 

New Jersey· 

New Mexico· 

New York 

North Carolina­

. North Dakota· 
Oregon· 
Pennsylvania· 
South Carolina'" 
South Dakota 
Tennessee'" 
Washington 

Total 

i,617 17.8% (233) 3 141 109.0 
574 12.00,1, (8) 4 60 8.6 
318 '7.2% 28 3 58 32.0 
58 1.0% (10)' 4 156 462.0 

1,706 8':7% (68) 4 280 227.0 
1,285 13.9% (376) 3 301 not avail. 

I 

2,370 20.5% (2,O84) 3 462 (17.0) 
435 6.1%1 (478) 3 158 288.0 . 
165 15.1% 7 1 29 (0.0) 
271 JI.6% 100 2 41 not avail. 

0 0.0%1 617, 0 . 46 not avail. 
1,174 6.0% (70) 3. 268 3.0 
143 4.2%1 (2) 2 41. not avail. 

1,170 3.2% (1,092) 4' 884 18.0 
< 38 0.3%1 6 3 .' 162 158.0 

41 5.3%, (2) 2 25 0.7 
526 10.8% (93) I 80 19.0 

l,S1l 7:8% (328) 2 398 not avail. 
464 3.7%1 (6) 3 82 32.0 

37 4.8%, 20 0 24 0.7 

2]2 3.1%: not avail. 0 169 0.0 


1,175 11.6% (478) 1 142 
' . 

154.0 


21.105 	 6.4%1 (4,605) 5,574 2,093 
(natl. avg.) 

'" State has at least one approved UPL amtn~ement ,in September 2000. The other states bave pending proposals. 
Three ,additional states, Florida, Texas and Wisconsin have initiated discussions with RCFA about po~tial UPL 

,arrange~ents; ,,' .', 1< . ' .' . '.' 

1. Soutce: National Association of State Bupget Officers, Fiscal Survey ofSt4~s: Augus~ 2000. 

2. Source: Tax Analysts. ftState Tax Actiol19991~ State Tax Notts, March 20. 2000. Positive numbers are tax 
increases, while negative numbers are tax cits., . '.' . '. ' 

3. SOuta:: National Conference of Sta~e r1tatures. State Policy Repom. 18(11). 2000. 

4. Source: Coughlin, et ai. 2000, op:cit.. Thl sum of gaim ~Y state hospitals and state ftresidual" gains. 
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, other than to useUPLmech~sms. For examplt; ,Pennsylvania, ~hlch has one of the niost' ,', , 
visil;>1e UPL arrangements, had a substantiai state budget surplus.in 2000 and recently reduced 

, taxes.The~estates understandably bblieve it is to theit advantage to,usethesefmancing 
arrangements to.divertfederal resourPes to ,state coffers, uSing lawful means. Taxpayers in other , 
states, however, who ultimately payCor federal expenditures, might wonder whether it is fair for , I ' ',.' , 
their federal taxes to hemed,to enJarge budget surpluses and effectively help to fund tax c.uts or 

other program expenditures in states with UPL systen1s~ , 


, " '. " -... , i 

'Some states defend the fuctthatthey have siphoned off so much of the ~dfa11 funds' 
they have captured throughUPL arrdngements (and ba.v~ left providers with so little) hy arguing 
that the 7xtra moneYi~rebud~~d.t9 sup~rtMedicaidor other ?ealth :are expendi~s. Itis , 
not possIble to,determme the valldlt~ of Uris argument. ,Money IS funglble; theaddltlOnal ~ds 
go in!general state coffers andean b~'mixed with ojher money. , There is no Way to ascertain the 
exact' source of the money going to Medicaid. If$100 million retained by a state from UPL 
transactions is used to support Mediqaid. this could mean that $100 million in other state money , ' 
that othetwise would be used for Medicaid becomes available for another hudget ijmction, such , 

; ,as road construction or sportsarenas'l ,It is itiipos~ibleto,lmo~ whether state;s: Me~ic~d or health " 

care budgets would bl:: lower than they are today m the absence of these additional funds.; , 


, , ", I'. ",\' , ,".~ ,',,' ,', ',' 

, Another way to try to assess the claiIP. that the ad4itionaJ funds help support state 

Medicaid programs is to examine whether states with UPL syStems have broader Medicaid 

eligibility criteria than other states., We compared' the M~dicaid eligibility'c~teria for families in 

the,states with approved l)'PL financing schemes to thectiteria for states With noapprcived or 

pendirig UPL a:mmgelDents. Medi~d eligibility for families was actually a little higher in the 

states With no, UPL sytrtemsthan lit the states with' OPL sYstems. In states without UPL systems, 

the average inc;ome ~sholdfor a f+nHy ofthre~ ~ 85 pere,ent ofthe poverty line in the year 

2000., In the states With UPL syste~s, the average threshold was 77percent.20 


, ' , ' "", : I"" , ,:.', """ J, '. " ,:"', , 

. '. - . I" 1 

, How Might Safety Net Provider~ Be Affected? ~, 

, " The current; incomplete evidence suggests that UPL systems involVing nursing homes 
have been used primarily to divertftfuds to state governments, whil~ UPL systems that involve 
hospitals have'tended to provide hosPi~s with additionat resources. nus suggeSts that efforts 

, to limit UPL systems might balm sortte hospitals WJless alternative soUrces o(funding can ,be 
, 'developed. Some discussionsconcl:imng the forthcoming HCFA regulations have focused on· 

the reliance on UPL funds ofCalif0nlia public hospitals and C(}9k C9unty Hospital, in Chicago. 
j • " " . ~ 

, . ReFA will needto be cautio~' in regulating ~PL sy~tems thatinvol~e hospitals, as the 

current evidence suggests the hospital-baSed mechanisms have been less abused.' Even so; the 

hospital-based UPL systems merh'sdrutitiy for three reaSons. FirsL ~ven ifUPL. systems, 


20 In these c~mpariso~~ we ~umed that!all the inconte was e~ed j~~o~e; 
" ' 
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involving hospitals histori~IIY haJ helped hospitals. su.chsYsten:i~ could ~e s~tured i~ /he 
. future to divert mOre ~ofie~ to stat; goven~eIl:ts~ ffi.Ce the9ur~ing home·based sche~es~ New 
. UPLsystems for hospitals need ~CU:Tfw, review,' .' :'.. ,." ',., 

" " Second, states. have othe{ m¢th.ods to help. hospitals, mostnota61y through their Medicaid', 
DSHprograms. As:~ho.wll mTablell~ the Urban Institute study indicated t~at in 1997 the state of 
California had a windfall Qf$376lnillion and Illinoisof$168.million. secured thIough the 
manipulations 6ftheirDSH progr~.2I' states could'restructure theirDS~ programs so that 
more 9fthe gains 'are directed to safety net hospital~.,rather than being diverted to state coffers. 

, " ,t " " . 

'ie, .; 

Third, it is not c1eal-that additional funds 'pr9vided to public hospitals are used to provide· 
. more health care;' they: might simpl~ supplantotber local funds. For eXaInple, a t~ntUmversity .' 
of Chicago stud,yaIlfllyzed hospital financial data,from California ft;>r they~~~9~O to 1995. It 

. found that every additional dollar in DSH payments thatpublic hospitals in California received 
, was associated with a one dollarred~ction in loea1 govemmentsubsidie5. 50 that ,"Virtually none 

of the billions,ofdollars receive~btthese facilities'resUlts :inlmproved medical care qualitj for 
, the poor.:,22,' .'\ ' ' . ."., . . 

Taking ·Reasonable and~rUdent Regulatory.. Action' . 
.'. . " . " ", "I .. '",., .. '" .. '. ', .... 

. '.HCFAisexpected' to 'issue' a!pfoposed 'regulation in the next fe:W weeks and to complete 
the rulem,aking by the end of this Yclli. The proposed regulation should serVe three impoqant' ' 
public policy purposes. , ,'. ',.1,'.,., " ' " , , " ,.. " , " '" . , 

, - '1' , .•,' , 

'. , It oughtto signal that the federalg~vernment is serious 'about limiting abuses that 
impair the integrity of-Medicaid. Based on what HCFA ~ sa,id·toOate,it· ... 

, .' appears thefQrilicoming regulation would substantially reduce the size of , 
, ,potential UPL fin:ancing afratlgements.·· " " , . 'I ' . . 
. " . -, . , ':.'. . , ' 

• " The iSsuance ofthepkopose.:t,rule can'create a mechanisll) to increase' . ' 
. :understanding of,thde issues througb the infonnation that sqttes and health care 
provideri;~ubmit u:nd~r the public comment process for the proposed regulation'; 

.' " \ "", I ' ' .. , ". . . ,
• At the very least, the regulationeould bring atemporary halt,to the proliferation 

. . , . I· '.' " ' 
,of these rman~ing,sc~emes, e~abling ~e. federal ,government to assess the costs 
and benefits ofth~se,arrapgementsmote carefully before the arrangements " ' , '. '" l', "',;' " ", '~,

" .',', 

----------~--~-----
2i~DSH,states 

'" 

cw:t 

, 

profit by ~!ther~g in more revenuefrorit,p~~id~rs cmdthe federa~gov~l'Dlt1ent than ihey' 
spend In DSH payments C?f by makmg exce~s payments to s.tate-owned b()~pltal~. SeeCoughlin, etaL op cit, . 

, , .",,'" . " ,. i ,- " " ,;~ .,', ";.' ' , '/ -' , " .' 

'.. 'Z;Z Mark Duggan; ";H~spita1 OWne:ship 'ard ;Public Medi~aJ Spe~din~." National Bureau '~f Economic Resean;h 
Paper 7789, luly 2000,llI1d forthcommg, QfarterIyJouri/(l( ofEconom,,:s, Nov. 2000~ , 

,13 ' 
, .' 
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mushroom·in size. CBO estimates that ifCongress wer:e to block this regulation, 
that action would cost the federal government $1.5 billion in fiscal year 2001. 
The cost would be e~pected to be considerably larger in subsequent years .. 

Given the bistoly '~f the Medicaid DSH progr~, it seems re~onable to ~swne there' 
eventually will be federallegislatiod iiJ. this area, even after HCFA issues its regulation. HCFA's 

· regulatory solution is not the only p~ssible mechanism to check the growth of these financing , 
arrangements. In addition, both OIG and GAO have suggested there may be a need for 
Con~ssional action to help curtail1questi0na,ble financing .s?hemes.23 OIG has recorn.mend~d, ' 
for example, that states be required to demonstrate that additional payments actually are avallable 
to the facilities and that these funds bre used to help patients. GAO has suggested that states 
should not be able to pay ·govenun~nt·owned facilities more than the actuaJ ~osts ofcare. 

, IfCongress wishes'to mOdiJ these rules in the: future, it will have that legislative option. 
· It can do so after it

C 

reviews the HC~A regulatiOll.. Since the regulation has n~t yet been issued 
and data about state UPL arrangements are so fragmentary, there are no sound estimates of the 
effects the regulation would have ori specific hospitals. However. after the rule has been issued 
and during the transition periodthatlHCFA has said it would provide. Congress could more 
carefully analyze the effects ofthe new mlesand decide ~ before the'rules are fully in effect­
whether to modify the rules or to take some action to cushion the effects on certain providers. 

· For example, if analyses indicated that specific safety net hospitals would be banned by the rule, 
Co~gress could enact legislation thaf ,WOUld provide subsi~ies to'such providers in a more 
strrughtfhrward and accountable fasmon than through the current UPL arrangements. . 

If the ~sed rule is. blOCk~ now, however, it is likely that abuses will continue to 
spread, and it will become even harqer to reel in the abusive 1inancing practices in the futUre. ' 
We might therefore view the forthctimmg ReFA regulation as the first'step in a longer process of 
detennining appropriate federal poli~y in this area. Letting HCFA act quickly to put regulations . 
in place should stop the ~buses from. proliferating and give Congress time to act later if it so 
chooses.· '., 

. ' '. 

23 Mangano and Allen, op cit. 
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August 31, 2000 

POSSIBLE LIMITS 

1. 	 Transition to new UPL: . 3- tJ 5-yr transition. Starts i~ 2002 for approvals prior to 10/1199; 
I 

1-yr transition from effective ~ate of reg for approvals after 10/1/99 

• 	 Maintains commitment to Jnding the practice while recognizing that States with 
longstanding approved arrdngements need additional time to transition to new UPL 

• . Applied uniformly across alll provider types (doesn't exclude nursing homes) 

• 	 Most controversial, likely t6 cause rider; most savings . 

la. Public Hospital Exceptioh: Phase down excess payments for non-State public 

hospitals to an amount above tfue new UPL; apply new UPL to all other providers 


• 	 Recognizes the unique situltion of safety net hospitals; ifpublic hospitals are the vehicle 
for this funding, may be mbre likely to keep enhanced payments . . 

• 	 Leaves open part of reg; an10ws new states to apply for this exception 
! 

• Excludes public nursing homes; while justifiable, could cause problems 

lb. Waivers: Allow case-by-clse waivers, with a budge~ neutral or cost effective baseline 
I 

• 	 Essentially grandfathers approved plans due to cost effectiveness test, budget-neutrality 

• 	 Allows HCFA to selectivelt approve, monitor, adjust enhanced payment.arrangements . 
: 	 . 

• 	 Encouraging waivers, which are determined administratively, would put enormous 
pressure on approvals; could compromise waiver process, make states unhappy . 

2. 	 Limited Grandfather: Gnly Loier narrow circumstances fur public hospitals 
I 

• While most are asking for ttis., states with nursing home plans will object strongly 

3. 	 Legislation: Acknowledge tha~ we cannot meet goals through regulation 

• 	 Unlikely that Congress wm1take on this legislation, preferring the status quo 

• 	 Harder to solve in future as more states come'in with amendments 
I 

.• As likely as Option 1 to ca~se rider since uncertainty is great 
! 

USES OF FUNDS 

• 	 Do we include in reg limits on use offunding for health purposes: While it may narrow 
the current uses, it acknowledges that we are allowing for non-Medicaid purposes' 

TIMING AND PROCESS 



, 	 I 

AGENDA: MEDICAiID UPPER PAYMENT LIMIT: August 31, 2000 

REVIEW OF PROBLEMS THAT WE ARE TRYING TO SOLVE 
• 	 Avoid rider prohibiting any a9tion on UPL 
• 	 End approval of new UPL state plan amendments 
• 	 Limit Federal liability on existing state plan amendments, ' 
• 	 Avoid disrupting health progr~ms; create incentives for dollars to go to institutions in need 
• 	 Avoid setting bad precedent fcir Medicaid policy , 

POSSIBLE LIMITS I, , 
1. 	 Transition to new UPL: 3- to 5-yr transition. Starts in 2002 for approvals prior to 1011/99; 

l-yr transition from effective date of reg for approvals after 1011/99 ' 

• 	 Maintains commitment to bnding the practice while recognizing that States with' 
longstanding approved arrangements need additional time to transition to new UPL 

, , 

• 	 Applied uniformly across.illl provider types (doesn't exclude nursing homes) 

• Most controversial, likely 10 cause rider; most savings ' 


1a. Public Hospital ExceptiJn: Phase down 'excess payments for non-State public 

I 	 " 

hospitals to an amount above the new UPL; apply new UPL to all other providers 

• 	 Recognizes the unique sitJation of safety net hospitals; if public hospitals are the vehicle 
for this funding, may be mbre likely to keep enhanced payments 

• 	 Leaves open part of reg; allows new states to apply for this exception 

• Excludes public nursing hJmes; while justifiable, could cause problems 

lb. Waivers: Allow case-by-case waivers, with a budget neutral or cost effective baseline 

• 'Essentially grandfathers aJproved plans due to cost effectiveness test, budget-neutrality 
. ' 	 I ' 

• Allows HCF A to selectively approve, monitor, adjust enhanced payment arrangements 

• Encouraging waivers, Whi~h are determined administratively, would put enormous 
pressure on approvals; could compromise waiver process, make states unhappy 

2. 	 Limited Grandfather: Only hnder narrow circumstances for public hospitals ' 

• While most are asking for this, states with nursing home plans will object strongly 

3. 	 Legislation: Acknowledge th~t we cannot meet goals through regulation 

• 	 Unlikely that Congress wiA take on this legIslation, preferring the 'status quo 

• 	 Harder to solve in future as more states come in with amendments 

• 	 As likely as Option 1 to cahse rider since uncertainty is great 

USES OF FUNDS 

• 	 Do we include in reg limits on use of funding for health purposes: While it may narrow 
the current uses, it acknowled~es that we are allowing for non-Medicaid purposes 

TIMING 
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UPLAGENDA 

REGULATION UPDATE 

• Tr~nsition to new UPL: 

• Begin in 2002 '­

• 3-yr transjtion period startiing in 2002 for approvals prior to 10/1/99 

• l-yr transition from effective date of reg for approvals after 10/1/99 
. I . . 

• Public Hospital Exception: ~hase-down to 150 percent of the new UPL (100 percent of the 
new UPL for nursing homes, IeFs MR). Rationale: uncompensated care; safety net facilities 

LEGISLATION 

• Raise hosp· ital-specific limits on Medicaid disproportionate share hospital (DSH) . I 

. Medicaid DSH has two limitsl: 

• State allotment (set it law and declining as a result ofBBA; MSR eliminates cut in '01) 

• . Hospital-specific DSH cap: This equals: 

Medicaid costs + Jncompensated care costs - Medicaid payments. 
. . I·. .. 
Example: $2 million in Medicaid costs + $1 million in uncompensated care = $3 

Medicaid pays $1.8 million. Hospital can getup to $1.2 million in DSH 

A number of states are no~ at their state caps since thOi, hospital-specific DSH limits are 
more bin~i~g. NY has ,:b1out ~4~0 million in room below DSH cap. ..• 

Proposal: Ralsmg the hospItal-specIfic DSH cap to 175 of net uncompensated care. 

175%(Medicai d 10sts + uncompensated care costs Medicaid payI):lents) 

Example: $2 million in Medicaid costs + $1 million in uncompensated care = $3 
Medicaid ~ays $l.8 million. Hospital can get up to $2.1 million in DSH 

I 
Public hospitals din use local funding for their state match, so that if this state had 
a 50 percent matching rate, the net Federal gain would be $1.05 million 

. I . .. 
• Cost: $6 billion over 10 years 



.) 

FY 1999 DISPROPORTIONATE SHARE HqSPITAl AMOUNTS FROM 4TH QUARTER FY1999· AS OF JUNE 2000 

(Federal Share) 

; 

STATE FY-1999 AlL9TMENT FY - 1999 ~xpenditures TOTAL REMAINING OMS staff believe .Ir ~ 

Idata "''''''''P'''''' 
I____._.. ___,_-L.___

NEW VORK--·-·-----·­ 1,482,000,000 -"-~--994,760,72T -------489,299,080 ~~~.. 
LOiJISIANA~------ --~--~---'---.-­ ...~____._.________•__•_________M._.__ ._.._­

795,000,000 554,781,808 245,413,300 
PENNSYLVAN·iA-----·­ --·~-··----I-·- .. 

329,202,535 1----­ 211,865,679 
.---~-----~.----.-,~-. 

518,000,000 
-iNDiANA----·--··-······-·­ -~---.- ... ~...+-.-..- "'--­ -.--­ I1R <;<;11 RQ,,(--··----·i 67,381,511 .----~-..-~.- ,_ ..•.­

197,000,000 
NEW HAMPSHiRE'--­

----....:....--.--~----.. 
_2:1,83~134 ___118,005,576 

-_.---_.­_..--. 
~-""--

136,900,000 --­
ILLINOIS 199,000,000 113,404,932 I 103,469,997 

IMAINE 
_N~~ ..·----------1--..----­

.­
99,pOO,000 . . 33,674,627 , 61,496,802 

...---­..~ 

I~E~~_.. 95o,poO,000 949,943,832 • 54,101,453 
~-.-.----------- --~-----. ---... -­ _.__ . 

VIRGINIA 68,000,000 26,05~~~~ 44,918,298 inc.data 
--.--~---,-------- ------­

40,037,475 
._-----_.­

MISSOURI 423,900,000 382,962,525 
RHODE ISLANO---"'- -'~~--6O,li00,ooo 32,06~,~~ 27,934,443 

-­
-------,-­

CONNECTICUT 194,000,000 169,973,246 24,026,754 

KANSAS 
. 1 

49,poO,000 , 26,190,429 22,809,571 
NORTH CAROLINA 272,pOO,OOO 250,996,755 21,003,245 inc.data 

MICHIGAN 244,000,000 229,834,545 14,165,455 inc.data 
-­

::A._~~()RNIA 1,068,000,000 1,054,916,477 13,083,523 
- ....-1-­ .-..-----.-~ 

WEST VIRGINIA 63,pOO,000 60,454,141 12,214,749 inc.data 
--.­

IA ·248,pOO,000 244,379,186 11,145,855 inc.data 
..__.. 

MASSACHUSETIS 282,pOO,OOO 280,155,041 11,092,393 inc.data 

IOWA 8,000,000 3,168,875 7,108,999 

NEBRASKA 5,000,000 4,948,187 4,862,303 
MINNESOTA--­ 33,pOo,000 31,799,724 4,358,543 
COL6RADO -­ 85,000,000 79,260,114 3,857,594 

NEW MEXICO 9,:000,000 9,182,377 2,790,000 

WISCONSIN 7,000,000 5,807,956 2,291,706 

OREGON 20,000,000 20,000,000 1,852,025 

FLORIDA 203,000,000 201,576,168 1,640,285 

ALASKA 10,000,000. 8,394,359 1,605,641 inc.data 

MISSISSIPPI 141,000,000 139,954,137 1,324,591 

Vt:KMUN I 

~: 
17,466,688 533,312 

ARKANSAS 1,585,360 414,640 

UTAH 3;000,000 2,652,399 347,601 

SOUTH DAKOTA liOoO,OOO 722,536 277,464 

NEVADA 37;000,000 36,779,999 220,001 
. NORTH DAKOTA ljOOO,ooo 815,183 184,817 

WYOMING . I 95,000 0 95,000 

MONTANA 1200,000 147,656 52,344 

IOHIO 3741000,000 373,998,468 1,698. 

IOKLAHOMA 16)000,000 15,998,733 1,265 
ARIZONA. 81)000,000 80,999,945 55 
WASHINGTON 1711000,000 170,877,905 · _... 

TENNESSEE 
1 

.. 0 -
SOUTH CAROLINA 303)000,000 303,000,001 · 
NEW JERSEY 5821000,000 582,049,816 · 
I~ 

. 701000,000 70,000,000 -
134)000,000 134,000,000 -

IDAHO 11,000,000 1,000,000 · 
HAWAII I - 0 · 
DELAWARE 3',534,500 3,5;34,500 -
D.C. 23;000,000 23,000,000 -
ALABAMA 269,000,000 269,000,000 · 
NATION' 9,95M29,500 8,468,861,173 1,727,285,043 
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New Medicaid Upper Payment Limit Regulations and the Feasibility of a 

Grandfather Provision 

The U.S. Health Care Financing Administration (HCF A) has argued that it needs to 
amend the current Medicaid upper payment limit regulations (42 CFR 447.272) in order 
to curtail perceived abuses by, states and, perhaps more importantly from RCFA's 
standpoint, to prevent' more states from engaging in what HCF A deems to be abusive 
behavior. Federal officials claitn that. due to new state plan amendments submitted since 
July 1, 2000, Federal Medicaia spending could increase in one quarter alone by $1.9 
billion. 

The New York State government, health care advocates, and New York!s health care 
providers have been concerned that HCF A's approach will be so broad that it will prevent 

. New York State from continu~ngto legitimately draw down several hundred million 
dollars in Federal funds, as, it has done for years under its HCF A-approved State plan, to 
use these funds as a vehicle ~o pay for critical health care programs for low-income New 
Yorkers. While HCFA. officials claim the purpose ofthe proposed regulation is to curtail 
alleged abuses in other states, i1 ""ould. in fact, penalize 'states like New York whose use 
of such funds has been publicly acknowledged by HCFA as appropriate -- as evidenced 
by the fact that the agency has approved New York's related State plans for five 
consecutive years. HoweVer,! HCF A also claims that it lacks the legal authority to 
grandfather states like New'iVork, who have used this HCFA-approved funding 
mechanism for many years, while preventing other states from operating under the 
current upper payment rules. I 

After numerous discussions with State officials, it has become dear that HCF A does 
. indeed have the legal authoritr to grandfather states like New York Attached is a 

document prepared by State officials that lays out the statutory authority granted to the 
Secretary to grandfather New jvork as well as a number of regulatory provisions that 
serve as grandfathering prece~ents. . Also attached is regulatory language that would 
protect states like New York w~o have appropriately used, for several years, this HCF A­
approved funding mechanism from Medicaid cuts while instituting HCF A's new upper 
payment limit policy for the future, thus protecting the Federal budget from the large 
increases in spending about whiph Federal officials are so concerned. 

i 

Essentially, the statutory grounds include the general. and extremely broad grant of 
, authority granted the Secret~under Section 1102(a) of the Social Security Act (the 

Secretary is empowered to l'rn3ke and publish such rules and regulations ... as may be 
necessary to the efficient admir;tistration of the functions with which [she] is charged ll

); 

and language in, Section' 1901 of the Social Security Act that recognizes that 
circumstances differ from state to state, thus protecting HCF A from arguments that . 
HCF A must treat all stateseqJally ("For the purpose of enabling each State. as far as 



practicable under the conditiol"s in such State, to furnish ... medical assistance ... to 
meet the costs ofnecessary medical services ... "). . .' 

I 

Grandfathering precedents abd1und both in statute and regulations, including the very 
regulations implementing the statute that governs provider taxes and intergovernmental 
transfers. RegUlatory examples~ that have no matching statutory provision, include: 

• 	 AllowiJ1£ a state to include las a separate class of services for the purposes of provider 
taxes~ serviCes provided "under a waiver under section 1915(c) of the Act" but only 
in a State in which, lias oflDecemqer 24, 1992, at least 85 percent of such facilities 
were classified as ICF~ prior to the grant ofthe waiver" (42 CFR 433.56(4»; 

• 	 Providing a special standard for waivers of the broad based tax requirement only for 
States where "a tax is ena~ted and in effect prior to August 13~ 1993 .. ," (42 CFR 
433.68(e)(1)(iii»); . 

• 	 . Providing a special standa~d for' waivers of the . requirement that provider taxes be 
uniform across a State but qnly for States with IItaxes that vary based exclusively on 
regional variations, and enacted and in effect prior to November 24. 1992" (42 CFR 
433.68(e)(2)(iv»; and 

. 
... I

I 

• 	 Providing a specialstandar~ fo: a retroa7tive effecti.ve date for a waiver of provider 
tax rules~ but only for States WJth taxes 10 effect pnor to August 13, 1993 (42 CFR 

.'433.72(c)(1».· I• 	 . . . 

Clearly, there js precedent for g~andfathering New York while preventing new abuses. 
. . . . I . 	 . 

The attached proposed regulatorY language would allow New York to continue its 
"proportionate share. payment" program under current upper payment limit rules while 
applying HCFA's new rules to p~an amendments submitted on or after July 1,2000. 

Attachments 

) 
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HqA REGULATORY AtrT.fIORITY 
I 

I. 	 General Grant ofAUthOri~ 
SOQia! Scc;W:ity Act 1102(l): 

Secretary aftho D~artrnent ofHeaJ.th. 1U'\d Human Services (PHHS) is 
empowered to IImaFe and publish 5UQh rule6 and regulations••.. as ma.y be 
nec~ssatY to the etliciOl\t administration of the functions with which [she] is 
~hargcd" UIider thclAct. 

n. 	 Equal trealmc:nt ofstates .1 

Secretary is not required by Statute to treat ~ stl\tos exactly tho same. The .. 
Congressional statement ofpolicy recognizes that cireum&tances vary from, state ~ state 
:and that practicable conditirUS in one state may not exist in another. 

Social Security Act 1901: I 

FOI.. the purpose of~ling each State. as rw aspract;icabJe under the c;onditWns 
in :mrJt State, to tur:tush . : . medical assistance·..• to meet the !jOSU; ofnecessary 
mcdi~al·SClVices, , .1. there if hereby authorized to be appropriated for each fiscal 
year a sum suffician~ to ~ out the puxposes ofthis title. 

In. 	 Resu!atory "grandfather;' ~isions. 
. . 	 I 

All ofthe following are re1tted to provid,er taxes and in'iplementation ofSocial Security 
Act 1903(w). 
.. I

I 	 • 

• 	 42 C.Y.R. § 433.56(4): lnctuaioo ofSSA § 1915(c) home and com.tJl1.U1ity ba3ed 
Waiver I~C~ ill ~~ defini~on ofintmnediate care facilities for the mentally 
retarded, Ifsuch wmvel;' was In effect on December 24J 1992~· . 

. 1 

• 	 42 C.F .R. § 433.68(eXl)(iii) and (iv): .ProVision ofdifferent standarch for the 
proportional anaIy~ used in oxaminins a. tax for a wajYef ofthe broad bued 
provision ofSSA 1901(w). based on the date on which the tax was c:ff~tive; 

. . 1 	 .. 

• 	 42 C.F.R. § 433.68(e)(2)(i,,); Provision for a separate standard fOf taxes based on 
n2gional vart.tionl· inloxamining a tax for a waiver ofthe unifomtity provision of 
SSA 1903(w), based rn the dale on which the tax was efi'ac.tive; 

I 	 . 

• 	 42 C.F.R. § 433.72(0)(1): Providing for retroactive effective date ofa waiver to 
the date ofenaetment ofa tax; in ctTectprior to August 13f 1993.. 

http:ofHeaJ.th


42 CFR 447.172 AppUcaUOD of upper paymellt limits. 
. I 	 . 

(a) 	 . General rule. Except as. PrOVided in paragraph (e) of this section, aggregate pl.ymer:rts by 
an ageney to eaCh grOup ofhealth ca:te f.acilities (that is. hospitals., nursina .facilities and . 
leF's 'fhr the mentally r~ed (ICF'sIMR», may :not exceed the amount that can 
ieasonably be estimatedwbuld have been paid for those services underMedicare 
pay:aiel'lt principles. . 

(b) 	 . State op~ facilities. IJ1 addition to meeting the requirement ofparagraph (a) ofthis 
~eetion, awegato payments to each group ofStato operated facilities (that is, hospitals) 
nursing facilities and ICF'~)may not exceed the amount that oan 1"ciiSonably be 
estimated would have be,paid under Medicare payme:nt principles. 

ee) 	 ProportionatO shan:! M)1DCD'ltJ. 1:'01: any state plan chagIC whjgb pmyides fw • 
gm,portionate ahQ ..m.l'm.enu" m&O'YM1mcrrt owned or operated facjHtiCS c;ither in 
U8I0.aate amounts 0[ in mlounts rolated to the amount calculated J>Ui!V'DT to patampb" 

.Cal gfthili sectigu. and is submil1ed to HCFA on or after JuJX first. ~9 tboQliIm4. in 
.addition to w etin, tbI ~ ofpVllAPb (I), aggmqate payments iQ mu;P..gOl!Jp"
ofaoyemment owned or apetated facililiM (that is. ,hospitals, nursins facilities ami 
lCf'.:sLMR) may Mt ~aed the monnithat gan reaSonably be Mymated would hive b"1J 
paid under Medieam !lamet principltM. . 

(c) 	 Disproporti~te share. nl.bpper' payment llinitatiom. estab1ishe~ under paragraphs (a) 
and (b) ofthis See:UCD does iwt apply to payment adjustments made unde;r a. State plan to 
bospitals found to serve a~topottionatc number oflow-income patients with special . 
needs u provided in Sectiori 447.2S3(&)(1)(ii)(A). Tbepayment limitations fot' aggregate 

. State.disproportionate ihare hO$pital payments in specified ~ Sections 44'.296 through 
447.299. States nuilt subiui~ a separate Uppetp~~t limit assurances that their 
agareaate disproportionate share hospital payment! do not exceed the disproportionate 
"hue hospital payn\erlt.limitJ,. . ' . 

. I 	 . 



Early Alen - Review ofMedicaid En.i:wlced Payments to Public Providers and Related 
SubjKT 

State F!mding Mechanisms (A-14-00-04000) , 

fa ~-iancy·Ann Min DeParle 1,1' 

Administrator . 

Health Care Financing Adhlinistration 


I 

.The pllIpose of this llleIllllLdum is to provide preJimlnaty resuli< regarding our review of 
Medicaid enhanced pa.ym~nts to 'public providers as part oftile States' compliance ~lth the 
upper payment limit regutitions ill the Medicaid program. The objective ofour review is 
to analyze th~ use of ~ced payments. and to eval1late the impact of the associated State 
fiDmcing mechanisms on the Medicaid program. To date, we have started au~twork in 
six States. This early alertlprovides pretiInhlnry res!llts ofwork involving three oftOOse 
States. We will provide information regarding the othertbree States.onoe our audit work 
has progressed further. 

. i ' . 

This memorandum prestmtS only the enhanced payment transactions involved in the upper 
payment limit cai::1:JationsJ The eimanc~ payments resulting frOnt these funding 
mec.ianisms !J!'e separate and apart fl.-om regular m.onthly Medicaid payments n:ade .to' 
nursing facilities. Each of the three States used a form ofa funding 0001 in order to make'

I· .• , 
enhanced p!yments to pubric providers. One State used funds transierred from county 
governments as the initial s;ource to fund their pool. The other two used state resources to 
f.und their pco~s. The use o~ml!se funding pools res,u.ltsin Federal funds being expended 
for the stared purpose of reimbursing IUlt'Sing facilities for Medicaid costs when in fact the 
';;ast majority of the funds J.e being retained at the Stat: levt:lfol' their use.I " 
Based on preliminary wcr~ we fO\U1d that the enhanced payments to city and county 

,govemmentowned nursingifacilities were not based on the actua.l cost ox providing 
setvices to Med~caid benefifiaries, net have we fOlll1d a direct relationship in the use of 
lhese funds to increase the quality of care provided by these public fa.eilities. We also· 
found that enhallced payme~ts were not bei.cg retained by the facilities to provide services 
to resident M~dieaid bcnefi~iaries. Some of the funds transfcrrt:d baok to the State 
~(lverr.mehts may be used fbr health care related services but not necessarily fOT Medicaid 
ccvered services approved i~ a State Plan. ' ­

I 



Page 2 . Nanc:y..An,n Min.DeParle 

In addition, we belie\'e that the regulatory cbmges the Health Care Financing Administration 
(HCPA:: hal discussed as part of a iNotice ofProposed Rulemaking (1\rpRM) involving the upper 
payment lil"!lit calculations 'Would ~imit the amQunt offunds available to the States for enhanced 
payments to public providers which are pm of these financing m~banisms. We believe changes 
are need~d to the upper paymcm 1i~llit regulation to help protect the 'fi!caI inte&rity of the 
Medicaid program. Therefor:.:, HCFA should man as quickly as possible to issue tha proposed 
NPRM. \J/e plan to provide reports to HCF.'\on these individual State reviews once we 

I • • 

cumplete our audit work.. 

BACKGROUND 

Title XIX ofthl!.: Social Security Apt (Act) a'Jthorizes Federal grants to States for Medicaid 
programs that provide medical ass~tance to needy per~o:ns. Ee.ch S12.te Medicaid program is 
administered by the State in 3ccordance with an approved State plan. While the State has 
cOIlside!rable fltJXibility in desigrurig its State plan an.d operating its Medicaid program, itmust 
comply with broad Federal requirdmcnts. The Medicaid programs ate admjnistcred by the 
Statr..s. hut are jointly financed by the Federal and State goVentnle'nts.· States incur expenditures 
for medical assistance payments t~ medical provid~ who furnish care and services to Medicaid 
eligible individuals. The Federal Governmentpays its share ofmedica[ assistance expenditures 
to a Slate according to a deftned fdrmula. . . 

I 

The Act require's a State plan to m6et ce::t2in z:equirements in setting payment amounts. Inpatt. . 
this pro\'isii)n requires that paymeit for ·:e.re and services under an approved State Medicaid plan 
be consistent with efficiency, econ6n\y and qUality ofcare. TI-dS proVision provides authority for 
specific upper Hmits set forth in ·F¥era'! regulations relating to different types ofMedicaid' . 
co"er~d serv,ices. Thes~ regulations stipulate.that aggregate State pay,::nents for each class of 
service (for example. inpatient hospital s~ice5f nursing facility services, etc) may not exceed a 
reas·:mable estireate of the amollUt ithe St.ate would have paid under Medicare payment principles. ' 
F~deral1inancia! pa."1icipation'CFFP) is not available for State expenditures that exr,eed the 
applicable upper payment limits. I' . 
Under the present upper paym~nt limit rules, States are permitted to establish paymtnt 
methodologies tbat allow for enh~ced payments to non-State owned government providers. such 
as city Or county operated facilitie~. The HCFA. intends to revise the upper payment limit 
regula!.ions to limit the amount of the· enhanced payments available to the State Medicaid 
programs t:.h..""Ougb enhanced paymtkts to publ.ic·pro"iders. The limits will continue to be based 
on Medicare payment principi.es. The HeFA believes the change is necessary to ensil!ethat . 
Slates adopt payment methods 3lld st2.n.darcls that result in tates that are consistent with efficienc.y 
and ee')llOr!1Y. 

http:principi.es
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SCOPE ..~ .. t I 

The ~bjcctive of our review is to! analyza the use of Medicaid enhanced payments to public 
provlG,::rs and to evaluate the financial impact ofthe associated State financing mechanisms on 
the Medicaid progrun. To date, !we have started audit work in six States. Our audit wJl COVet 

enh:mced payments made to pubHc providers during the past 3 years, when applicable. For etch 
Stale selected, we,are attempting to determine the B.tcuracy oftbe funding pool calculated by !bE" 
Stme Medicaid agency for distribution to public providers and attempting to track the dollars that 
ar~ mmsferred betWeen. State an4 local governments. fu. each State; we also selected several 
COlL'1.tY owned facilities that received enhance(l payments to determine how the enhanced 
payments were used, however thbe reviews are not, as yet, complete. ' 

i ' " , 
We presented our results to offic~als in the three States at the conclusioD. of our fieldwork to 
provide the States an opportunitY to correct any inaccurate information or to provide additional 
infoml.ation that may be appli~le, Two of the three States agreed that ou::: facts on the funding 
mechanism used were a.cc~te fd .the Third State declined to .comment at this time. 

I ,

. I PRELIMINARY RESULTS 

Based on preliminary work, we found that the enhanced payments to city and county government 
owned nursing facilities were nOF based on the actwtl eost or providing services to Medicaid 

. beneficiaries. nor have we foundi a direct relationship in the use of these funds to increase the 
quaLity of care provided by thes~ public facilities. We also found that enhanced payments were 
not being retained by the facilities to provide services to resident Medicaid ,beneficiaries. Instead, 

I 
:bc ',':1st ma.jority of the en.hanced payments were tra.l1Sferred back to the State governments for . 
othN llses, some ofwhich may ~e health care related but not necessarily approved in State Plan 
Amendments (SPA) for Medicaip. coverage.. 

In tht ~ States reviewedto J,te, each had created a funding pool to increase rcimbursement 
to dty and/or county government owned IlllI'Sing facilities. The funding pools were calculated by 
dete-rrnining the difference betwJen the. upper payment limit (based on Medicare payment 
principles) and the allowable M~icaid payments for each facility in the Sm.te. The combined 
!ota\ of the differences for aU fadilities in the State represents the funding pool. The total pool 
WI."!.S dist~buted to the city andlo~ county providers (as an enhanced payment) based on the . 
proportionate number of Medicaid beI!eficiary days at each facility. Once each nursing facility 
.received the enhanced payment (Federal and Sta.te share)) the majority ofthetunds were 
transft.,;rred back to the State. Thb State share was returned to its original source, '!lSual1y the 
Statt..:~'s general fund, and the Fercralfunds were allocated for other uses. 

Preliminary information shows t~at.in·one State, the.facilities did not keep a.."lY ofthe funds. In 
:m!,)\'h~r State, the facilities kept $10.000 each and in a third, !hc facilities kept 3.5 percent of the 
funds with the remainder going Dack tv the State. In one State. the funds transferred from. the 
facl:ities back to the State were ~udgcted for various health and welfare programs, most of which 

http:COlL'1.tY
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related to'long term car:. In anlthcr. the funds went into specific accounts designated for va.";ous 
r..callh and welfare projects. In ~ third Srate, the funds went into an account that is primarily used 
to pay for Medicaid expenditur~s. 

lhe liscal responsibility ofthe kedicaid program is to b~ shared by the Federal and State'
I ' , 

govenunents. However, even though these enhanced payments' might be used for health care 
pwposes, the funds consist ofobly Federal dollars. Thus, the use ofthe funds for an otherwise-­
worthwhile health care purpose ~esults in being a totally federally funded activity rather than the 
shC!red activity required of the ~edicaid program. And, as stated, the health care activity may 
not be ,approved as a Medicaid hovered service. ' 

I 
In addition, we believe the tegulatory ~hanges HCFA has discussed mvolYing the upper payment 
limit calculation would limit thd amount of funds available to tho States as part of these fmaneing

I 
mechanisms. We also believe HCFA's plan to control these fmam:mg acti"'titiee is a fiscally 

I 

responsible approach. Implemefiting the planned NPR:M would help better cn.sure the use of 
Federal funds for authorized and apProved Medicaid purposes. , 
. I . ' . 

Below are ~we have noteq in the three States reviewed to date and providasome insights 
into the financial transactions w~ch have occurred between the State and local governments. 
This memorandum presents only the enhanced payment transactions involved in the upper 
9ayrnent limit calculations. Th~ enhanced. paymenn; resulting from these funding mechanisms 
are sep,a.rate and apart from regUj1ar monthly Medicaid payments made to nursirl-g facilities. In ' 
tllO next severn! weeks, w·.plan [0 provide individual State reports to RCFA. 

STATE NUMBER ONE. I. . . . . 
'fbi! Srate began making enhanqed payments in the early 1990'~. The SPA prov~ded for 
enhanced payments to county oWned nursing facilities (the SPA has been updated/adjUsted 
sevl!ral times since 1991. but stihprovides for 6Ilhanced payments to county nursing facilities). 
Since the SPA effective date, th~ State reported $5.5 bi11ion in enhanced payments to nursing 
facilities, resulting in $3.1billioh in FFP. 

I 

For each year,the State detem1irted the available funding pool by calculating the amount of 
Medicaid funds available under the upper limit regulations. The State then entered into an 
agroement \\oith the counties. wliereby the counties obtained funds through tax and revenue 
.mticipation notes which may bd up to the total amount ofthe funding pool. The funds were then 
tramfcr:red to the State as the inAial source to fund the pool. Within 24 hours ofreceipt, the State 
t~ansferred the amount received trom. the counties, plus $1.5 million in program implementation 
fees back to the county bank Qcc6un~ as Medicaid payments for nursing facility services. The 
counties used the funds to pay the bank: notes. The State then reported the enhanced payment to 
HCFA as a county nursing facili~ supplementation payment and claimed FFP. The net effect is 
that the Federal funds included ihthe supplementation ps.ymem remain at the State for their use 
~lIld were not provid~d."directly t6 the nursing facilities. 
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For the past 3 years, th;~tate rJorted enhanced payments to. nursing facilities totaling $3.4 
billion, ~ith the Federal share tc..~a1ing approximatelyS1.9 billion. Of the $1.9 billio~ 51.2 
billion '.vSS budgeted for various health and welfare programs, most ofwhlch related to long term 
care but were not necessarily appbved for covemge as part of a SPA. The'remaining $662 
million was allocated for unidentified programs that we ha'ie not been. able to trace. 

STA'fE NUMBER TWO 

Thi'S State established a funding ~ool in Januarv 1. 1998. The SPA createe a proportionate share 
funding pool to increGSe rcimburte:ment to city"and county owned nursing facilities (the SPA has 
been adj~sted since January 199$. but still provides for increased reimburseme.,t for city and 

r 	 county owned nUl"Sing facilities). \ Since the plan's effective date. the State claimed $226 million 
in enhan~ed payments to public providers; with the Federal share totaling S138 million.. 

Once the fwlrling pool! were c~Julated, the State government provided the State's share ofthe 
matching funds (from the State's \Oeneral Fund). With the State share of funds available, the 
State then obtained the Federal. matC'.hing funds. TIle total amount (State and Federal share) was 

I . 

paid tu the city and county owne4 nursiJ1g facilities based on the proportional nUmber of 
Medicaid beneficiary days at eac1;l. faeility. The payments OCCUlTed once per year. The city and 
ccumyowned facilities kept 510.000 a'i a transaction fee and transferred aU remaining funds 
back to the State. The State sharJ ofthe funds was retu.."l\ed to the general fund and the 
remaining amount (which would ponsist solely ofFeeera! fUnds) went into the Health Care Trust 
Fund. . 

. I . 
The flrS:t $40 million in the Heait? Care Trust F\lI)d was trarufmed toa Nursin.g Facility 
Con'''~rsion Cash Fund. n.is fun~ provides gran·ts and loan guarantees for nursir.g facility 
oonv8J;'sion to assisted living fru;ilities. Under ccrrent State statute, this was a one time only

. 	 I 

lramfl:!r and does not occur with the distribution of every funding pool. 	 ' 
I 

'nle next $25 million was transfelro. ~o the Children's Health LTJ.S~~ar.ce Cash Fund. This fund is
I • 

\\seci lo provide the State's matching sDa.re of funds under Title XXI, and for expenses incurred to 
administer the program. This wJ also a one time only transfer and does not occur with t.'tc 
distrihution of every funding pool. Any interest earned from the Health Care Trust Fu..,d was 
'r!'ansferred to the Excellence in Hbalth Ca.':'e Trust Fund. . . I 

The Excellence in He,ruth Care TrUst Fund provided grants for (a) nursing facility ~onversion, (b) 
Indian and minority group health bducation, (e) emergeaey medical services for children, (d) . 
hospiTal conversion to limited serVice rural hospital. (e) health professional recruitment in under 
::en::ced areas, (f) development oHelemedicine capability. (g) ex.pansi~n ofcommunity based 

• .' I 
<tgmg ~:;ervlees, and (h) matching Title x..'XI. Although these may be heaith care relatec. activities, 
they an.: not necessarily Medioaid iprogram. covered activities and have not been appro'led as a 
SPA. 	 . 
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As of April 30, 200(\ the Health. pare Trust PllJ?d contained $72 million. the Nursing Facility 

Conv(:rsion Cash Fund had $36 million, the Children's HC!1lth Insurance Ca.~h Fund had tl 


baJam.:c of $25 miHion, and, the E?ccellence in Health Care Trust F\lI1d contained $3 million. In 

10t:::.[, tho trust funds contain. $13~ ~i1lion··-again) all Federal funds. 


S1ATE NUl\'lBER THREE -
'This State had three separate enhanced payments to public providers. The SPA Wa! approved.on 
June t6. 1999 with an effective tb.te of September I, 1999 and provided fDr enhanced Medicaid 
payments to rural hospital based hursing facilities owned by local governments. Further SPAS " 
pr(wided for en..Lw1ced Medi.caid payments to public hospitals. In this memorandum, we proVide 
preliminary ir.Jonnation regarding enhanced payme!1ts to the hospital based nt!.!sing facilities 
only. We will provide details in.J10lving enhanced payments to public hospitals once our audit 
wo6: has progressed furt.~er. . . 

( . 

For the cunent period, the State dalculated a funding pool of $44 nuUion. Through State 
financial transactions the FFP w¥ calculated andJ:nllcd for total of around $30 million. The total 
;unding pool (Federal and State share) was distributed in equalmcnthly iDstallments througboct 
the :/car to the rural hospital baseti nursing facilities baaed on the proportionate number of . 
Modi:;aid beneficiary days. The facilities receiving the enh~cemcnt payments re"'..ained 3.5 
peJ'cc~lt of the total amount and returned 96,S percent to the State within a few days ofreceipt. 
Tht 96.5 percent received by.the IState was dq,o!lited into a special revenue account. The 
m<!.j~)rity of the iu..'1ds in this accolmt were m;ed to pa.y Medicaid prcgram e:<penditures. 
Potentially. the net effect ofthes~ transactions is that Federal funds \\;11 be used to seek 
addi!lOnal Federal.fW1d~. . 

SUMMARY 

Generally. we found that once the city and/or COWlty owned nursing facilities reC'eiv~d enhanced 
payments (Federal and State shar~). the majority of the .funds were not retained by the fa.cilities 
to provide services to Medicaid bbeficiaries. Rather. the funds were tr".snsferred back to the 
Sta[~s. The States then have the ~ption ofhow these funds will be used, whether it be for health 
care related services or other genJral State WiCS. B~cause the original enhanced payments to the 
nursing facilities appear to be UIJrblated to·the provision of Medicaid services for which they 
wen: claimed to obtain FederaL II\~tchin& fundS, HerA should lTl0ve forward with regulatory 
char.gss that curtail this practice. 

Any question5 or comments on any aGpect of this memoraDdum are welcome. Please call me or 
have', your staff contact George MI, Reeb, Assistant Inspector General for Hee.lth Care Financing 
Audit.), at (410) 786-7104. 
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ISPROPORTIONATE SHARE HOSPITAL AMOUNTS FROM 4TH QUARTER FY1999· AS OF JUNE 2000 
hare} 

!STATE FY·1999 ALLOTMENT FY • 1999 Expenditures TOTAL REMAINING OMS staff believe 
data incomplete 

NEW YORK 1,482,000,000 994,760,721 4R9 299 ORO inc.data 
ILOUISIANA 795,000,000 554,781,808 245,413,300 
·C:l~""'11.VANIA 518,000,000 329,202,535 . 211,865,679 

IINDIANA }97,000,000 68,556,894 167,381,511 
....---~~--.~-~~~~. 

NEW HAMPSHIRE 136,000,000 74,835.134 
ILLINOIS 199,000,000 "'1MAINE 

...._.._--­
99,000,000 33,674 61,496,802 

TEXAS ../ .' 950,000,000 949.943 54,101;453 
,vIRGINIA 68,000,000 26,051 44,918,298 inc.data 
IMISSOURI 

.._­
423,000,000 382, 40,037,475 

RHODE ISLAND 60,000,000 . 32,065,557 27,934,443 
CONNECTICUT 194,000,000 169,973,246 24,026,754 
KANSAS 49,000,000 26,190,429 22,809,571 
NORTH CAROLINA 272,000,000 250,996,755 . 21,003,245 inc.data 

244,000,000 229,834,545 14,165,455 inc.data 
CALIFORNIA 1,068,000,000 1,054,916,477 l:'lI1R~"'~ 

WEST VIRGINIA 163,000,000 60,454,141 12,214,749 inc.data 
GEORGIA 248,000,000 244,379,186 11,145,855 inc.data 

I~ 282,000,000 280,155,041 11,092,393 inc.data 
. -­ - -

8,000,000 3,168,875 7,108,999 
~II:::I'U:)"~I Ui 5,000,000 4,948,187 4,862,303 

I ..... ·,,~...JTA 33,000,000 31,799,724 <I ~<;R <;<I~ 

COLORADO .85,000,000 79,260,114 3;857,594 
NEW MEXICO 9,000,000 9,182,377 2,790,000 
WISCONSIN 7,000,000 5,807,956 2,291,706 

20,000,000 20,000,000 1,852,025 
IFLORIDA )01 00011011 201,576,168 1,640,285 

!ALASKA 10,000,000 8,394,359 1,605,641 inc.data 
IMISSISSIPPI 141,000,000 139,954,137 1,324,591 
!VERMONT .18,000,000 17,466,688 533.312 
IARKANSAS 2,000,000 1.585,360 
UTAH 3,000,000 2,652,399 
ISOUTH DAKOTA 1,000,000 722.536 
INEVADA 37,000,000 36;779,999 

-­
NORTH DAKOTA 1,000.000 815.183 
WYOMING 95,000 0 95,000 
MONTANA 200.000 147.656 52,344 
OHIO 374,000,000 373,998,468 .1,698 
OKLAHOMA. . 16,000,000 15,998,733 1,265 
ARIZONA 81,000,000 80,999,945 55 
WASHINGTON 171,000,000 170.877,905 · 
TENNESSEE . 0 · 

303.000,000 303.000.001 · 
582,049,816 · 

70,000,000 70,000.000 · 
134,000,000 134.000,000 · 

IDAHO 1,000,000 1.000.000 -
HAWAII - 0 · 
DELAWARE 3,534,500 3,534,500 · 
D.C. 23,000,000 23,000,000 -
ALABAMA 269,000,000 269,000,000 -
NATION 9,~57,829,500 8,468,861,173 1,727,285,043 

12-Sep-00 



Background. New York operates a nursing home UPL. It has around 10 (checking) 
public county nursing homes, tnostly in upstate NY. Their Medicaid costs are $740 
million and, on top of that, the~ receive $975 million in supplemental payments through 
UPL. The nursing homes / counties get to keep 20 percent of this ($195 m) so that the 
State gets $390 million. It is u~ing this money to fund its Family Health Plus expansion 
to low-income parents and childless adults. 

While transitions in the reg WOlid help NY and all states, there are no options other than 
grandfathering that would mai~tain the nursing home practice. Medicaid is supposed to 
pay facilities for their costs and while we have precedent in including uncompensated 
care in the definition of costs, hursing homes don't have any. On grandfathering, Chris 
and I $hare HHS's strong conderns that it would be hard to justify substantively and 
politically. I . 

. I· .. 
CA and IL have, generally, pr9posed to leave room under the new UPL for public 
hospitals (e.g., have UPL for P1ublic hospital be 150 percent of the Medicare UPL), using 
their uncompensated care costs as the justification. Greater New York Hospital 
Association (Raske) and sepa~atelywith Hospital Association of New York State (Cisto) 
have been exploring whether they could convert from a nursing home to hospital 
scheme. It looks like it may be a problem because (a) the state pays Medicaid rates· 
close to M~dicare rates, so th* even creating a new UPL of 150% of Medicare does not 
leave much room; and (b) public hospitals g€!t significant Medicaid DSH payments. The 
DSH law created both hospitalLspecific and state DSH caps. A hospital cannot receive 
a DSH payment that exceeds 100 percent of its (Medicaid costs + uncompensated care 
costs) minus Medicaid paymehts. To the extent that NY increases its Medicaid 
payments under the new UPL,[ it has to decrease its DSH payments since all its 
hospitals are at their hospitaF·specific DSH limits. Illinois got around this by not 
providing Cook County witr A~Y DSH payments. Thus, their only constraint is the 
current UPL. NY would probably have a problem replicating Cook County since the 
proposed UPL would have to qe high enough to allow for both replacing the DSH 
payment and providing a supplemental payment equal to the nursing home one. We 
could not justify such a high UIj'L 

Given this state of play, we ar~ considering coupling an NPRM that leaves some room 
on the hospital side with a legislative option to raise the hospital-specific DSH limit 
(note: California has a hosPitalrspecific limit of 175 percent of net uncompensated care). 
Medicaid DSH would still be capped at the state level, limiting overall liability, but. states 
like NY, IL, an·d PA that do notlnow spend up to their state DSH caps (becaus~ of their 
hospital-specific caps) could dq> so. It is also consistent with th~ Congressional interest 
in improving Medicaid DSH(Congressional proposals have focused on raising the state 
caps; we have not yet ascertaihed interest in the hospital-specific caps). This is a more 

. straightforward way of providing assistance and we laid the predicate for it in the July 
. letteron UPL where we said th1at we would support increasing payments to public 
hospitals as part of our unallod:lted giveback pool. We are working on cost estimates / . I

op Ions now. t . • 



I 

I M~.«c t:':J. \Aft.., nk.
Internal ~iscussion Draft - Do Not Distribute 

State paymentl Based on Aggregate Upper Payment Limits 

Possible Regulatory Options 


August 3, 2000 


The recent Institute of Medicine (10M) report on America's Health Care Safety 
Net recommends that "FedJral and state policy makers should explicitly take into 
account and address the frin impact (both intended and unintended) of changes in 

I 
Medicaid policies on the viability of safety net providers and the popUlations they 
serve.'" HCF A is currentlyl considering changes to Medicaid regulations to address 
potential abuses of state Med!icaid payments made using aggregate upper payment limits. 
We understand that HCFA vJill propose to require calculation of separate aggregate UPL 
requirements for local goverriment providers and for state~operated providers. 

Particularly when viJwed in the context of the 10M recommendation, HCFA's 
lproposed policy change is unacceptable. Although intended to limit current abuses, 

implementing such a rule. would l disturb non~abusive and long-standing payment 
methodologies designed to help Medicaid recipients and safety net providers that serve 

I 

those patients. In addition, HCF A's methodology would not directly address many of the 
problems identified by HCFA. 

A number of optionsl have been suggested for taking into account the needs of 
safety net hospitals and healtr systems in the context of addressing the problem of UPL 
payment~related abuses. This paper is an effort to summarize those options for 
discussion purposes. Please note however that this paper does not constitute an 

I 

endorsement or recommendation of any specific option. 

. I
(A) First and foremost, regardless of the changes proposed to current UPL payment 
regulations, HCFA has been strongly urged to consider grandfathering those 
existing methodologies that Ibenefit safety net providers and vulnerable patients. 

(B) Modify HCFA's current proposal to include an exception from the UPL for high 
volume disproportionate shhre hospital (DSH) providers. 

(C) Change the aggregate hap level from a Medicare-based UPL to one based on 
unreimbursed costs. 

(D) Certification and audit of Medicaid expenditures related to intergovernmental 
transfers. 

(E) Apply the customary charge regulation (42 C.F.R. § 447.271) to all services and 
facilities. 

In considering policy optio~s for curbing Medicaid abuses, HCFA should explicitly 
take into accollnt and addre~s lite lull impact 0/ HCFA 's proposals on tlte viability 0/ 
safety net provi£lers and the pop"lations tltey serve. 

I 

Ilnstitute of Medicine, Am~erica's Health Care Safety Net: Intact but Endangered, Executive 
Summary, Recommendation I, page 7 (2000). 



HCFA Has the Authority to Grandfather 
I 	 •

States Currently Using Aggregate UPL MethodologIes 
August 3,2000 

Agencies are given broad Irule-making discretion unless Congress lias specifically 
addressed an issue. 

• 	 The 1984 Chevron case established the extremely deferential standard by which a 
court will uphold an ag~ncy's interpretation of a statute if the interpretation is 
reasonable. Chevron, Inc. I v. Natural Resources Defense Council, Inc., 467 U.S. 837 
(1984). 

• 	 Agency decisions are reviewed for reasonableness to ensure that they are not arbitrary 
and capricious. Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. 
Ins. 463 U.S. 29,43 (1983). 

HCFA lias previously used lits broad rulemaking authority to enact grandfathering 
provisions to preserve the sratus of sole community hospitals while simultaneously 
tightening eligibility criteria rr new applicants. 

• 	 In 1983 HCF A promulgated regulations that revised the designation criteria for sole 
I 

community hospitals (SClfIs). These regulations included a grandfathering provision 
that allowed preexisting ISCHs to retain their beneficial Medicare reimbursement 
status even if they would hot qualify as SCHs under the new regulations. 42 C.F.R. 
§412.92(b)(5}. I . 

A federal cOllrt upheld HCFA's sole community hospital grandfathering provision, 
finding that it did not make t~e new SCH regulations arbitrary and capricious, and was 
not a violation olthe EQUallotection Clause. 

• 	 In rejecting Clinton Memorial Hospital's contention that HCF A's grand fathering 
provision rendered the ne+ SCH regulations arbitrary and capricious, the D.C. Circuit 
Court stated that "the Secretary certainly is allowed to take administrative 
convenience into account." Clinton Mem. Hosp. v. Shalala, 10 F.3d 854, 860 (D.C. 
Cir. 1993). 

• 	 The Secretary's administrative interest in grandfathering to avoid reprocessing SCH 
applicants and his "intereJt in preserving the status quo" for hospitals that had been 
granted SCH status wer6 upheld as sufficiently rational reasons to justify any 
disparate treatment of hokpitals under the Equal Protection Clause. Clinton Mem. 
Hosp. v. Shalala, 10 F.3d 1854, 860 (D.C. Cir. 1993) (affirming Clinton Mem. Hosp. 
v. Sullivan, 783 F. Supp. r29, 1440 (D.D.C. 1992». 

HCFA may similarly grandfo,tl,er all (or certain distinct categories 0.0 states currently 
usin aaare ate UPLs beca e 0 its interest in reserv;n ti,e stabU; 0 the health 
safety net delivery systems in states t/lat have relied [or years on current regulations. 
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State Payments Based on Aggregate Upper Payment Limits 

Possible Regulatory Options 

August 1, 2000 


The recent lnstitt,lte pf Medicine (lOM) report on America's Health Care Safety 
Net recommends that "Federal and state policy makers should explicitly take into 
account and address the fhll impact (both intended and unintended) of changes in 
Medicaid policies on the +ability of safety net providers and the populations they 
serve.") HCF A is currently considering changes to Medicaid regulations to address 
potential abuses of state Medicaid payments made using aggregate upper payment limits. 
We understand that HCFA ~il1 propose to require calculation of separate aggregate UPL 
requirements for local government providers and for state-operated providers. I . . 


Particularly when viewed in the context of the 10M recommendation, HCFA's 
proposed policy change i~ unacceptable. Although intended to limit current abuses, 
implementing such a rul~ would disturb non-abusive and long-standing payment 
methodologies designed to/help Medicaid recipients and safety net providers that serve 
those patients. In addition, IHCFA's methodology would not directly address many of the 
problems identified by HCF A. 

A number of OPtiot have been suggested for taking into account the needs of 
safety net hospitals and heatth systems in the context of addressing the problem of UPL 
payment-related abuses. IThis paper is an effort to summarize those options for 
discussion purposes. Please note however that this paper does not constitute an 
endorsement or recomm¢ndation of any specific option. 

I 
(A) First and foremost, regardless of the changes proposed to current UPL payment 
regulations, HCFA has Ibeen strongly urged to consider grandfathering those 
existing methodologies that benefit safety net providers and vulnerable patients. It 

I 

has been suggested that this option may require legislation. However, most of the abuses 
identified to date appear td involve nursing homes rather than hospitals, and HCF A could 
conceivably adopt differeht rules for different categories of services. The prospect of 
disrupting certain paymerit methodologies that benefit safety net hospitals requires that 
consideration be given to this option .. 

(B) Modify HCFA's curJent proposal to include an exception from the UPL for high 
volume disproportionate share hospital (DSH) providers. HCF A should consider 
removing application Of/· the UPLs to high-volume DSH hospitals. Because DSH 
hospitals are subject to a hospital-specific DSH cap based on Medicaid losses and 
uncompensated care costs incurred, 42 U.S.c. § 1396r-4(g), increasing Medicaid 
payments can only reduc~ DSH payments that a state can provide. For example, HCF A 
could exempt those high-yolume providers with low-income utilization rates or Medicaid 
inpatient utilization rates ~hat require states to include them in their DSH programs under 
42 U .S.c. § I 396r-4(b ). In order to assure that states do not use new Medicaid payments 

I 
Ilnstitute of Medicin~, America's Health Care Safety Net: Intact but Endangered, Executive 

Summary, Recommendation ]., page 7 (2000). 
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I 
financed by local funds to rbduce the state's commitment to Medicaid, HCFA could 
impose maintenance of effort ~equirements on state funding of Medicaid as a condition of 
approval for any new payment methodologies. 

I 
(C) Change the aggregate ~ap level from a Medicare-based UPL to one based on 
unreimbursed costs. HC~A should reconsider the existing linkage of Medicaid 
payments and Medicare payments, which is a relic of the days when states were required 
to use Medicare reasonable Icost principles. Instead, the federal share of Medicaid 
reimbursement could be limited to the amount of the provider's costs that are 
unreimbursed through MedicAre or commercial insurance. In order to assure that states 
do not use new Medicaid payments financed by local funds to reduce the state's 

I 

commitment to Medicaid, HG:FA .could impose maintenance of effort requirements on 
state funding of Medicaid as a condition of approval for any new payment 
methodologies. 

(D) Certification and audit pC Medicaid expenditures related to intergovernmental 
transfers. HCF A has expressed concern that Medicaid payments funded through

I 
intergovernmental transfers (IGTs) are being used for non-Medicaid purposes. In order 
to address this concern, HCFk. should consider requiring states to maintain a separate 
fund for all federal paymentd financed through IGTs and to certify that all Medicaid 
payments from this fund are used only to provide health care to low-income persons. 
HCF A could conduct audits td confirm these certifications. In order to assure that states 
do not use new Medicaid payfuents financed by local funds to reduce state commitment 
to Medicaid, HCF A could imppse maintenance of effort requirements on state funding of 
Medicaid as a condition of approval for any new payment methodologies. 

I 
(E) Apply the customary charge regulation to all services and facilities. Under 42 
C.F.R. § 447.271, a Medicai1d agency generally "may not pay a provider more for 
inpatient hospital services thanl the provider's customary charges to the general publicfor 
the services." This rule also dontains an exception for "nominal charge providers." By 
replacing the proposed changes to the Medicare UPL with an expansion of the customary 
charge UPL to include nursin1g homes and services other than inpatient hospital care, 
HCF A may effectively be able lto place a more realistic facility-specific limit on provider 
payments for all institutions tliat do not qualify for the exception. The nominal charge 
exception, properly interprete~ to apply to true safety net providers, would permit a 
safety valve for safety net lnstiiutions. 

In considering policy options for curbing Medicaid abuses, HCFA sllould explicitly 
take into account and addressl tile full impact ofHCFA 's proposals on tile viability of 
safety net providers and tile popUlations they serve.· . 
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Recent Rress Descriptions of UPL Payments 

Louisiana: 

"Borrow $20 from a friend. Show ic to your dad. He gives you $50. Gj¥e the $20. back to 
you,. friend. Walk away with ~ wallet S50 fatter. Now imagine you're the state, your 
friend! are [public] llurJing homes And your dad is the federal government. Talk in . 
miJIjon.!l iostead of twcntie.! an1d fifties and thAtt in the most general terms, is how a private 
cDnsult:a.ot i, saying Louisian.! couJd save its troubled MediCAid budgtL" 

"'[One consultant] said that the ~~re ~fate, that jump on boud and the f:uur th~ do it, the 
mOrt poHticlJly difficult it wiil bt: fot" the federal government to turn off tbt. up. I don 1 t 
tblnk there's mueb apprtdatj~n in Congress for giving sates leu money,' [the consultant] 
said. lI I 

I 
-"Transfer System Could Save Medicaid; But It Might be Too Late for Louisiana to Get an 
Board)" Times·Picayune, Apri12. 2000. 

"Stare officials confronted with a dismal financial forecast for the next fiscal year have agreedto . 
take a closer look at a propo&a1 that would allow Louisiarp. to generate up to $408 million in 
federal matching money. even ~ough its particulars still make many officials~efVous. (Evl!ry 
time: I hur about it I (tel like I'm a drug de:a.ler or somethin~.' said [Commissioner of 
Administration Mark Drennen. n 

"The program, pitched last month by a priva.te Philadelphia lobbying firm that represents min" . 
health-care interests, would filtJ miHionsinto the state's Medicaid program by allowing half a 
dozen nursing homes operated by parishes, municipalities. or the state to take out a loan from a 
bank or other lending institution and then hand that money to the stale. which would then use it to 
generate a federal match," 

"'JUSt in case Washington pulled! the plug. [the legislator] sa.id' J the state should place all or the 
monty it would receivt; into I. Ispecial trust fund that could not be touched for .t least three 
yean. Louisiana COUld. howevJr, spend the interest generated by the money....'· 

I . 
-uCurious PfOposal May Save Budget," Times-Picayune, Match 11,2000. 

~"This is just trying to get something for nothiQg,' (one legislator].sa.id. But in su pporting the 
bill. [anothl':f'1egis)ator) cha.ractbnzed it as 'creative financing!

I . 

--"Medicaid Fmanciog Bill OK)dby Senate) 36-1: Rest Homes Could Get DoUar Match on 
Loans," Times-Picayune., March 30,2000 

http:legislator].sa.id
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Alaska: 

"In a form of If!g'llized money launcierin~ the state plan's to use hospitals around Alaska to 
transfonn millions in federal MJdicaid grants into state money that can be used to bring in more 
federal money, In their yearly SflUggJe to reduce spending from the 6;ate,' & general fund, budget~ 
WTiter~ 111 the Republica.n-controUed ~gislarure prowl constantly for ways to replace state money 
with federal funds The convol~ted money shuffle that entranced members of the [Alaska] Senate 
Finance Committee last week ttiay be that quest I 5 holy grail--$20 million in federal money war 
will replace a similar amount be nate money in the Medicaid program in this budge.t yeu 
and the hen one. 

''[<The UPL program] means that the original S8 million in state money would bring in a total of 
~27 million from the federal gov:emment. Typically under the 40-60 split, the state 'Would have to 
spend $J 8 million to receive $27,1 million ITom [he federaJ government. So the benefit ofthiJ 
plan is thaI S1 ~ million ...-ould be freed up from the general fund to be spent on something 

I else. Why isn't thi.! ilIeg2l? B~.. use the Health Care Financirtg Administration autborizes 
, it as a way to bolster $mall, publlcly~owne.d hospitals that serve remote areas." 

-State Plans to Multiply federali Aid;" .Anchorage Daily News, April 3, 2000 

I 

Kansas: .1 


. "An accounting trick used by other states could allow Kansas to send the money to nursing 
bomes on the condilion that thh- send it bark 10 tbe state an !pend it eJftwhere.... 
(Governor Graves orKansas) is 6ptimistic the state would get the federal funding but said 
lawmakers should be cautiOU& in kpending it because the funding source will probably not be 
available much lons.Sincemor~ states a.re becoming aware of the program, Congress ma.y be 
inclined to close it. he said. II I . 

U(The chair of the legislative appr1opria.tions committee] cautione4 :that the govc:rnor might have 

difficulty COnfiDing the spending to the atf!as he suggested. I'This is like throwing Wonder 

Brud to catp/' he said. "The r~eding fre1lZ)' will begin." ' . 


-"Sa•• SetS WindfaU in LoopJOle: Departmeot of Aging Staff Find a'Woy to Raise S1 00 

million for the Budget by Manipulating a Federal Nursing Home Grant,;' Wichita Eagle, Feb. 19, 

2000. ' 

2 
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'* .! 
"{ have identified a number ofpriorities for the money we could receive from this program." 
(Gov.] Graves (arKansas) saidi. Rece~ving these- funds would help us provide nursing-home care 
and help our stale budget in otlier areas as well." The governor's plan would send 60 pctcent of 
the moory lo a. stoio... ,e(Vicc~ rru5t fund (0 finance an u-yet-undeveloped pu..11 [0 help 
qualifying fenian fluy pn!JCJ'jptioo mrdicines.' Twtnty-five percent of th~ money would go 
to the state gtlu::ral fund to inbrease the Jtate-s $hAre of school .special educAtion program

I . 
cOlts .... Firceen puc;enr would go to c.rute 1110.80 fund for upgrading nurJing home 

faciljties." 


--"KamilS Discovers Possible Source of Additional Money: The Little-known Program Could 
I 

Yield Millions More in Fed.e::ra.1 Funding," Ka.nsas City Star, "feb. 19,2000. . 

I 
"Republican Rep. David Adkins carne face to face Thursday with the vision of a Sl 00 million 
bonanza of Federalmoney for Ktnsas. 'It seems remMkable,' he said, But it seems realistic, 
too .... 'nil isn't illegAl;' said State Budget Director Duane Goqsscn.... "We-d bt Ihjrking our 
Iis,.rd nspol1$ibility if this W.lI! available and we did not Stl!k it.' Goossen acknowledged that 
the maneuver wag '11 bit of. loophole.·t> 

I 
.-"Kansa! Poised (0 Reap Winq(.aU." Kansas City Star, Much 3, 2000. 

"The additional money [Govemo~J Graves (ofl<an.9as] proposes to allocate to social service 
programs would come from a pool ofapproximately S 1 00 million the state is hoping to coHect 
from the federal government throiligh an admininrarivt loophole in the MediC.1id program. (! 
could be mistaken but election jean never ttem to be yean that money gttJ tlk~n a.w..y in 
Wasbington.· Graves said. 

-"Graves Would Raise Education l Social Spending," Topeka Capital-Journal, A.priJ 19,2000 

New Jersey: 

"The state bbdget ~Ol.\'d get a wipdraU ofup to $900 million from the federal government due . 
to a quirk in Medicaid rules that NfW Jersey traeaslJfe officials are quietly tryin to exploit, 
Whitman. administration officials confinned yesterday.... Senate President Difra.ncesco is expected 

, I 

to arulQunce today that he would l~ke to use any windfall cre.ated by the innux of fedu•• 
fund.! to l"eduu nate. debt or for :[al. (;"U." 

, I 

--"State Seekin~ Medicajd-loophoI~ Aid," Newark SI:M~Ledger. April 2000. 

'Note that Medicaid ~ for prescriprions. It is reasonable to assume that all of these 
expenses are for non-Medic-aid beJelicillric,. 

J 
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DEP~RTMENT OF HEALTH & HUMAN SERVICES 
I Health Care Financing Administration 

Center for Medicaid and State Operatiow 
7500 Security Boulevard 

Baltimore, MD 11244-1850 

July 26. 2000 

Dear State Medicaid Director: 

It has come to our attention that sop''';' States are using the flexibility in setting the maximum rates 

that can be paid under the Medicaid program (the so-called "upper payment limits") to pay 

government-owned facilities at a rate far exceeding their cost ofserving Medicaid beneficiaries so 

that the States crul gain Fed~ral Medicaid matching payments without new, State contributions. I 

am writing to say that we intend to iaddress this problem, and to outline our concerns and the 

process fot addressing them. . 


Background 

As you know, under current Federal regulations, States have great flexibility in setting the 
Medicaid rates that they pay to nur~inghomes and hospitals. These regulations do establish an 
overall maximum payment; States xitay pay facilities a total amount up to the level that Medicare 

. I 

would pay for the same serviceS. However, it appears that some States are: 

fJ 	 calculating the maximum amount that, in theory. could be paid to each Medicaid facility 

(referred to as the "upper paym~t limit" or "UPV');' . . ' 


. hi.' 	 ..c.Oaddin'hg t ese amounts toget eqo create excessIve payment rates to a Lew county or mUIUClpal 
facilities; . 

o claiming Federal matching don+ based on these excessive payment mt.s; and then 

o 	directing these county or nwnictpal facilities to transfer large portions ofthe excessive . 

. payments back to the State government. . 


It appears that manY States al1~ t~L county-owned providers to keep only a smaIl fraction of 
the Federal funds (less than five peJ:'cent) that are used to provide these excessive 
"reimbursements." The practical outcome is that the States using this financing mechanism 
actually gain Federal matching pa~ents without any new State financial contribution. This 

, . practice is not consistent with the in~ent ofthe Medicaid statute that specifies that provider 
payments must be economic and efficient. Ifa State requires facilities to refund its own Medicaid 

I 	 . 

contribution, the practice also effectively undemtines the requirement that a State share in the 
funding for its Medicaid program. 
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Moreover. this practice "I1pearsto bl creating rapid increases in Federat Medicaid spending, with 
no commensurate increase in MedicMd coverage, quality, or amount of services provided. There 
is preliminary evidence that this currbnt practice has contributed to a spike in Federal Medicaid 

'I ' 
spending. The States' estimates ofFederal Medicaid spending for FY 2000 have already 
increased by $3.4 billion over earlieriprojections. We believe $1.9 billion of this incr~se is likely 
due to the circulation offunds through the UPL loophole. The five-year cost of this growing . 
State practice would be at least $12 ~illion, and there is an influx ofnew State proposals. 
Currently, ]7 States have approved plan amendments and another 11 have submitted 
amendments. This could have the l~ng-teIm effect ofundermining the core mission and the 
broad-based supp~rt for Medicaid. vrhich guarantees critical health services to our most 
vulJierable populations: low-income children and families. people with disabilities, and the elderly. 
. ,. ' I' . .. 

The excess Federal Medicaid payments that are shared with State and local governments are put, I . 
to any number ofuses.....both health- and nonw hea1th-related. It appears some States allow public 
hospitals to keep a portion of these funds to help pay for uncompensated care. While the 
Medicaid disproportionate share hospital (DSH) program was created to cover these costs and 
now accounts for more than $14 b~on annually in Medicaid spending, the DSH program has not 

, always met the growing challenge o£'caring for the uninsured. Some States have, through the 
UPL arrangement, circumvented the I statutory DSH liriuts-using indirect means to accomplish 

. what the DSH statute does not allow. . 

Some States are using these paymen~ to pay the statutory State share ofMedicaid or oftbe State 
Children's Health Insurance Program (SClllP). While Medicaid and SCHIP are Federal/State 
partnerships .in which each partner p~ys a share established in statute, the UPL arrangements shift 
some portion of a State's share to thb Federal government. The result is that Feder~ taxpayers in 
all States are forced to shoulder morb than their fair share for Medicaid and SCIDP in a few 
States. 

Some States are using the UPL arrangement to finance other health programs. This results in 
Medicaid funding being used for othbrwise laudable health care purposes (such as providing 
community-based services for seruorlcitizens or persons with disabilities) but for people andlor 
services not eligible for Medicaid coverage.· . 

. . I 

Other reports suggest that some Sta~es have gone so far as to use~-or intend to use--the UPL 
arr~gement for non-health purposes. ,Several States appear to have used it to fill budget gaps. 
Another State's local newspaper repbrted that Federal Medicaid funds would be used for State 
tax cuts or for reducing State debt. ~ne State announced that it intended to use funds generated 
through the UPL system to pay for education programs. This practice, which is effeotively 
general revenue sharing, is inconsistent with the Medicaid statute, Congressional intent. and 
Administration policy. . 
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The HIlS Office ofInspector Gen~ is conducting a review ofUPL practices i~ a number of 
States and will be reporting on them soon. We are infonned that the General Actounting Office 
may be investigating as wen.. I 

Administration ACtions.\ '. 

The Administration is committed to supporting health care providers who serve the uninsured and 
chronically ill and to assuring that ~hey can continue to do so. The President's budget includes 
more than $100 billion over 10 ye4s to expand health insurance to the uninsured. These funds 
would reduce th~ uncompensated care in public hospitals. It also includes a long-tenn Care 
initiative and Medicare and Medic~d provider payment restoration initiative that explicitly target 
funding to nursing homes and hospitals, which will also help institutions directly. We have urged 
the Congress to pass this initiative this year and are developing a new, non-Medicaid program that 
would target moneY to public hospitals as part ofour efforts to ensure access and quality of health 
care nationwide. . . I . . 

We are also committed to managmg the Medicaid program efficiently under the current law so 
that it continues to serve Medicaid beneficiaries weI) and retain the confidence ofthe nation's 
taxpayers. The Adrlurustration is developing a proposal to ensure that Medicaid payments meet 
the statutory standard ofefficiency ~nd economy. We will publish a Notice ofProposed 
Rulernaking (NPRM) that modifies libe current UPL within the next several weeks. As we work 
to develop this proposal we win continue to meet with you and representatives ofconsumers, 
public hospitals. nursing homes, labpr, and others to hear coneems and suggestions. We will also 
explore the idea oflegistation that puts an immecliateend to paying States that file a UPL State 

. plan amendment in the intervening period before any regulation takes effect. 
• .. I . . . 
Because a n~ber of State health programs rely substantially on funds generated through this 

. I 

UPL loophole.. our NPRM will include adequate transition provisions. We will be soliciting 
cot:nrhents on our proposed changeJ to the UPL as well as the transition provisions. We 

. I 

understand that change will be diffi¢uJt-just as it was in the early 1990's when the Federal/State 
financing relationship had to be re-apjusted because of now-illegal State fimding mechanisms of 
donations and taxes. We will speci~ca11y solicit comments on proposed transitional periods to 

. address this reliance.·. . 

The Medicaid program has been su~essful over the year~ in providing vital health care services to 
millions oflow-income Americans. lIt will continue to be successful only to the extent that it 

.adheres to that mission and ensures that the funds provided are used' appropriately and that the 
. I . 

. . 

I· 
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program retains its integrity. The program will enjoy public support only ifit maintains public 
trust. I took forward to working\~'ith you to preserve that. 

tmothy M. Westmoreland 
Director 

cc: 

All HCFA Regional Administrator~ 


All HCFA Associate Regional Arutknistrators 

for Medicaid and State Operation~ 


. Lee Partridge I 

Director, Health Policy Unit 

American Public Human Services Association 


Joy Wilson' 

Director, Health Committee . 

National Conference of State Legislatures 


MattSalo 

Director, Health Legislation 

National Governors' Association 


TOTAL P.05 



DEPARTMENT OF HEALTH & HUMAN SERVICES 
I 

Health Care Fin~ncing Administration 

Center for Medicaid and State Operations 
7500 Security Boulev:lrd 

Baltimore, MD ~1244-1850 

DRAFT - DO NOT QUOTE OR CITE 
(tmw 7/258 pm) 

Dear State Medicaid Director: 

It has come to our attention that some States are using the flexibility in setting the maximum 
rates that can be paid under the Medicaid program (the so-called "upper payment limits") 
to pay govel11ment-owned facilities at a rate far ex'ceeding their cost of serving Medicaid ' 
beneficiaries so that the States can \gain Federal Medicaid matching payments without new State 
contributions. I am writing to say that we intend to address this problem, and to outline our 
concerns and the process for addrefsing them. . . .' 

Backgrqund . I 	 . 

As you know, under current Federal regulations, States have great flexibility in setting the 
Medicaid rates that 'they pay to nur~ing homes and hospitals. These regulations do establish an 
ovenill maximum payment; States bay pay facilities a total amount up to the. level that Medicare 
would pay for the same services. However, it appears that some States are: 

o 	calculating the maximum amoJnt that, in theory, could be paid to each Medicaid facility' 
(referred to as the "upper paymbnt limit" or "UPL"); 

o 	adding these all10unts together lo create excessive payment rates to a few county or municipal 
facilities; I 

o 	claiming Federal matching donLs ba~ed on these excessive payment rates; and then 

d' , I 	 ,I, If: ')" C I . fl'O lrectmg t lese county or mUl1lCIpa aCl Itles to tranSler arge portIOns 0 t le excesslve 
payments back to the State government. 

i 	 ; 

The practical outcome is that the St~tes using this financing mechanism actually gain Federal 
matching payments without any ne~ State financial contribution. 
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For example, one State appears to set excessive payment rates to county providers. The 
amount of the rate in excess of thle actual costs is transferred t~ the State by its counties, 
which take out bal1~ loans for 241 hours. The State returns the loan - but, because it is 
claiming the excessive payment rrte as a Medicaid expenditure, receives a Federal . 
matching payment for that loan amount. Thus, the State can not only return a higher 
amount than the loan to the cOUll,ty facilities, but can keep some of the Federal matching 
payments for other purposes. Al;other State reportedly allows its county-owned nursing 

I 

homes to keep only$0.5 million o~the $138 million in Federal matching payments drawn down 
for their use. Another State reportedly allows its facilities to keep less than 5% of the excess 
Federal matching payment. In another State, a State official, acknowledging the loophole, stated, 
"Every time I hear about it, I feel like I'm a drug dealer or something." 

This practice is not consistent wit111the intent of the Medicaid statute that specifies that provider 
payments must be economic and efficient. If a State requires facilities to refund its own 

• I " 
Medicaid contribution, the practice also effectively undern1ines the requirement that a State share 
in the funding for its Medicaid pro~ram. 

Moreover, ~hispractice appears to t creating rapid increases in Federal Medicaid spending, with 
no commensurat1e increase in Medibaid coverage, quality, or amount of services provided. There 
is preliminary evidence that this current practice has contributed to a spike iIi Federal Medicaid· 
spending. The States' estimates o(Federal Medicaid spending for FY 2000 have already 
increased by $3.4 billion over earli~r projections. We believe $1.9 billion of this increase is likely 
due to the circulation· of funds throJgh the UPL loophole. The 5-year cost of this growing State 
practice would be at least $12 billidn, and there is an influx of new State proposals. Currently, 
17 States have approved plan amendments and another 11 have submitted amendments. This 
could havethe long--term effect of~ndermining the core mission and the broad-based support for 
Medicaid, which guarantees critical health services to our most vulnerable popUlations: low-

I 
income children and families, people with disabilities, and the elderly~ 

. I 

The excess Federal Medicaid paymbnts that are shared with State and local governments are put 
to any number of uses -- both healtn- and non-health-related. It appears some States allow public 
hospitals to keep a portion of these funds to help pay for uncompensated care. While the 
Medicaid disproportionate share ho~pital (DSH) program was created to cover these costs and 
now accounts for more than $14 bil:lion annually in Medicaid spending, the DSH program has 
not always met the growing challerige of caring for the uninsured. ~ome States have, through the 
UPL arrangement, circumvented thf statutory DSH limits--using indirect means to accomplish 
what the DSH statute does not all0f' 

Some States are using these paymemts to pay the statutory State share of Medicaid or of the State 
Children's Health Insurance Program (SCHIP). While Medicaid and SCHIP are Federal-State 
partnerships in which each partner ~ays a share established in statute, the UPL arrangements shift . 
some portion of a State's share to tHe Federal government. The result is that Federal taxpayers in 

I 
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all States are forced to shoulder m6re than their fair share for Medicaid and SCHIP in a few 
States. 

Some States are using the UPL arrangement to finance other health programs. This results in 
Medicaid funding being used for otherwise laudable purposes (such as providing community­
based services for senior citizens o~ persons with disabilities) but for people not eligible for 
Medicaid. 

Other reports suggest that some s+tes have used or are intending to use the .UPL arrangement for 
non-health purposes. Several States appear to have used it to fill budget gaps. Another State's 
local newspaper reported that Fed~ral Medicaid funds would be used for State tax cuts or for 
reducing State debt. Another ~tate lannounced t1~at it in~ended ~o u~e funds. generated through the 
UPL system to pay for educatIOn programs. This practice, which IS effectively general revenue 
sharing, is inconsistent with.the M~dicaid statute, Congressional intent, and Administration 
policy.· i 

The HHS Office ofInspector GenJral is conducting a review ofUPL practices in a number of 
States and will be reporting on thek soon. We are infom1ed that the General Accounting Office 
may be investigating as well. 

Administration Actions 

. i 

The Administration is committed to supporting health care providers who serve the uninsured 
and chronically ill and to assuring that they can continue to do so. The President's budget 
includes more than $100 billion ovler 10 years to expand health insurance to the uninsured. 
These funds would directly reducelthe uncompensated care in public hospitals. It also includes a 
long-term care initiative and Medieare and Medicaid provider payment restoration initiative that 
explicitly target funding to nursing! homes and hospitals, which will also help institutions .' 
directly. In addition, the Administtation will work with Congress, as it considers provider 
payment restoration bills, to develqp a new, non-Medicaid program that would target money to 
public hospitals as part of its efforts to ensure access and quality of health care nationwide. We 
hope the Congress w.ill pass these ~roposals this year. . 

We are also committed to managin1g the Medicaid program efficiently under the current law so 

that it serves Medicaid beneficiarids well and retains the confidence of the nation's taxpayers. 

The Adrriinistration is developing Jproposal to ensure that Medicaid payments meet the statutory . 

standard of efficiency and econom~. We will publish a Notice of Proposed Rulemaking (NPRM) 

that modifies the current UPL wit~in the next several weeks. As we work to develop this 

proposal we will continue to meet with you and representatives of consumers, public hospitals, 

nursing homes, labor, and others td hear concerns and suggestions. We will also explore the idea 

of legislation that puts an immediaie end to paying States that file a UPL State plan amendment 

in the intervening period before an~ regulation takes effect. 


I 
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Because many State budgets and a number of State health programs rely substantially on funds 
I 

generated through this UPLloophole, our NPRM will include adequate transition provisions. 
We will be soliciting comments on :our proposed changes to the UPL as well as the transitioll 
provisions. We understand that ch~nge will be difficult -- just as it was in the early 1990's when 
the State/federal financing relationship had to be re-adjusted because of now-illegal State funding 
mechanisms of donations and taxesl We will specifically solicit comments on proposed 
transitional periods to address this ljel iance. 

The Medicaid program has been sllycessful over the years in providing vital health care services 
to millions of low-income Americahs. It will continue to be successful only to the extent that it 
adheres to that mission and ensureslthat the funds provided are used appropriately and that the 
program retains its integrity. The program will enjoy public support only if it maintains public 

, , ' I ' 
trust. I look forward to working with you to preserve that. 

I ' 

Sincerely, 

Timothy M. Westmoreland 
Director 

cc: 

(Insert Standard CCs) 
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. H~th Care FinaDciDg Admiaistntion 

. . Center fot Medicaid and Statt Operations 
7500 Security BoQlevard 

BalthDore, MD 2124+1850 

DRAf1' 

Dear State Medicaid Director: 

I regret that it is necessary to writ~ this letter. 

It has come to our attention that Jme States are using the flexibility granted to them in 
establishing provider payment rates to set artificially higll payment rates to providers of public 
services (such as county-owDed ntfmng homes). These States are: '. 

I 
calculating the maximum <p1lount that, in theory, could have been paid to each Medicaid 
k~. I 	 .. 

• 	 adding these amounts toge~ to 'create excessive payments to a few county or municipal 
facilities, . I . . 
claiming Federal matching dollars based on these excessive payments, and 

.. 	 thell directing these publici facilities to give large portions of the excessive payments back 
to the State. 

While some States use these Foo.ekI matching funds for pmposes that are ~therwise laudable. it 

appeaxs that much ofthe money J used. for non-Medicaid activities; in some cases it appears that 

the money is even used for non-hJ.arth purposeS. In ally cW; the practice violates the spirit of the 

Medicaid funding 'mechanism. . 


Newspapers in the States considering or using this practice have termed it "an accounting trick,"" a . 

"windfall," and a <-(loophole."" A ~nsultant is cited as predicting that '1he more states that jump 

on board and the faster they do it.! the more politically difficult it will be for the federal 

government to tum off the tap.~~ ~tate officials are quoted as saying it is "too good to be true." 

and '"'help for OUI state budget" arid general :fund; one particularly candid official said., "'Every time 

I hear about it. I feel like rm a ~g dealer or someth.ing.~' , 


Perhaps most ~ccinctlY~ one neJspaper descri~S the process as fol1o~: 
. "Sorrow $20 from a friJd. Show it to your dad. He gives you SSO. Give th~ 

I 

$20 back to your friend. IWalk away with a wallet S50 :fiItter. Now imagine 

you~re the state, your ftiepds are [public] nursing homes and your dad is the 

federal government. Talk in millions instead of twenties and fifties .... ')


I 
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The effect ofthis practice is generally to raise the Federal cost of the Medicaid program 'Without 
increasing the number ofMedicai4 beneficiaries. the amount or quality ofMedicaid services, or 
the reimbursements genuinely paid to Medicaid providers. 

I 
"I " 

As bas often been stared, Medicaiq is a FedenU-State partnexship to proyide medical assistance to 
low-income people. Both partners should pay their share ofthe cost ofthe program. Their 
respective shares are established irl. stAtute.' These financing arrangements work: to shift some 
portion of a State's share to the F~eral Government. The result is that Federal taxpayers in all 
States are forced to shoulder more than their fair share for Medicaid in a few States. 

I am writing to say that it is our intention to stop this practice. We have already begun to 
develop and intend to publish i:rDnjlediately a Notice ofProposed Rulemaking (NPR¥> , 
containing a nt:W upper payment limit to curb this practice. If the final rule incorporates such a 
limit, we will shortly thereafter r~uest that all States bring their plans into conformance 
volun1arilY. We will take disallo~ces and bring compliance actions against any State that does 
not do so voluntarily. 'I 

During the time that this rule is ~ing developed, pUblished, and made final. we will use the 
discretion grante4 us I.lD.Cler the la~ to avoid affuming any State Plan Amendment creating 
a.mmgements ofthis sort. If, prior to the effective date ofthe new rule) such a State Plan 
Amendment reaches the final datE! for the Health Care Financing Administration (ReFA) 
action established in the law, it will be deemed effective by virtue ofthe law. but it'will not be 
affinnativelyapproved. We will b.ercise our legal option to ask for additional information in all 
cases; thus, the minimum time fof action on such a State Plan AInendment can be expected to be 
180 days. . I ' ' 

. I' 

You should also know that the Office of the Inspector General ofthe Department ofHe.alth and 
Human Services is examining thd CUlI'ent rates paid to public facilities, the intergovernmental 
transfers that are takiog place frob these facilities, and the use of funds that are transferred. 
That investigation has already cokmenced. . . 

The Medicaid program has been LCCesSful over the years in providing vital health care services 
to millions oflow-income Ameribans. It will continue to be successful only to the extent that it 
adheres to that mission and ensurb that the funds provided are used appropri~tely. and that the 
program retains its integrity. Th~ program will enjoy public suppon only ifit maintains public 
trust. I look forward to working With you to pre~erve that trust. 

Sincerely. 

Timothy M. Westmoreland 
Director, 

, 
~j ,., 

..... 1 



MAY-12-2000 05:35 HFB P.04/04" ,.'~ .rage j - ;:)talC lVLt:Ul\,;alU VII ~"'\VL 

cc: 

All HCFA Regional Administrators 


All HCFAAssociate Regional AdLniStl'alOrs 
for Medicaid and State Operatio~ 

Lee Partridge 
Director~ Health Policy Unit 
American PUblic Human Services Association 

Joy Wilsoll 
Director. Health Committee . 
National Conference of State LegiSlatures 

MattSalo 
Director, Health Legislation 
National Governors' Association 

TOTAL P.04 
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THE WHITE 	HOUSE 

WASH INGTON 

July 21, 2000 

MEMORANDUM FOR THE PRESIDENT 

FROM: 	 Jack Lew 

Chris Jennings 


RE: 	 Upper Payment Limits in Medicaid 

At the National Governors Association Conference earlier this month, you were approached by a 
number of governors soliciting your assistance in stopping or moderating a regulation that was " 

recently leaked but not officially released by HCF A. The Medicaid rule would prohibit states 
from using a loophole in Medicaid "upper payment limits" and intergovernmental transfers to 
recycle local funds to increase Federal Medicaid funding without an increase in state matching 
dollars. This memo responds to your request for background information on this issue and an 
update on our recommended strategy for dealing with it, 

BACKGROUND 

The leveraging of additional Federal Medicaid funds, without accompanying state matching 
. dollars, has contributed to a rapid, recent rise in Federal Medicaid spending without any 
: measurable commensurate increase in coverage expansion, quality of care, or services provided. 

Without question, if this practice is allowed to continue, Federal Medicaid spending will increase 
dramatically to the type of double-digit growth that we saw in the late 1980s and early 1990s. 
Currently, 17 states have approved financing mechanisms in place and another 11 states have 
pending proposals and another 11 states have pending proposals. 

All of your advisors at HHS, OMB, DPC, NEC, IGA, and OPL, as well as John Podesta, agree 

that it would be damaging to the Medicaid program to allow these financing schemes to continue 

unabated. When per capita Medicaid costs soared ten years ago, there was a serious effort to end 

the Medicaid entitlement and submit to a block grant to the states. Your veto of reconciliation in 

1995 was necessary to prevent it. 


Senator Roth, the Inspector General, and the General Accounting Office are in various stages of 

investigations to highlight this problem and criticize our lack of response. Having said this, your 

advisors also have serious concerns about how any regulatory action to stop this practice would 

affect states and health care providers serving vulnerable Medicaid and uninsured patients. 

Some of the Federal funds extracted from the upper payment limit financing loophole are being 

used to provide much-needed assistance to public hospitals that are·beingoverburdened by 

increasing uncompensated care liabilities and less generous private sector and Medicare payment 

policies. Other states are using these funds to increase health care provider reimbursement rates 

and limited coverage expansions. However, still others are using these funds for road 

construction, tax reductions, education investments, and to help balance budgets, 




Although HHS wanted to move expeditiously to release a notice of proposed rule making that 
highlighted our intention to disallow this practice, your White House advisors concluded that it 
would be better to create a two-step process tnat would initially describe our concerns about 
these financing practices but express sympathy for their uses in a letter to state Medicaid 
directors and commit to a consultation process that will lead to a better understanding of the use 
of these dollars and possible preferable alternatives to stop this practice. We would then follow 
this letter with a substantially revised notice ofproposed rulemaking that outlines options for 
transition to be released sometime in August. It would solicit further comments, and HHS would 
not issue the final regulations until after the November election. We feel- and HHS now concurs 

that this two-step approach would be more likely to prevent legislative riders in September . 
prohibiting any HHS action in this regard. . . 

We are also considering whether we should simultaneously release an independent legislative 
proposal to provide additional Federal funding targeted directly to public hospitals and lor other 
providers disproportionately serving the uninsured and underinsured populations. This funding 

. would likely come from the half of your $40 billion provider restoration fund that has yet to be 
speCified. The idea is that such funding could help mitigate the effect of the regulation. We are 
developing options· for your review. 

LIKELY RESPONSE FROM STATES I PROVIDERS 

While we agree that we should proceed with our recommended rollout, you should know that the 
proposed letter and the subsequent NPRM will likely generate significant protest from the States 
currently authorized or those who eventually want to use this loophole, as well as the providers 
benefiting from it. Fourteen governors have written to you urging that you quash the HCF A rule. 
Among the most vocal Democrats have been Governors Vilsack (IA), Siegelman (AL), Ryan 
(IL) and Davis (CA). Other elected officials, particularly Cook County Commission President 
John Stroger (D), as well as health care providers such as the public hospitals, have also 
registered strong protest to the proposed change. Although they acknowledge that there is a 
problem, they say that this particular financing mechanism is used for desirable purposes. 

However, preliminary conversations with experts, advocates for the Medicaid program and 
budget experts suggests that they are willing to join with the Inspector General and GAO in 
stating that this practice is inappropriate and threatens not only Medicaid but the perception of 
public health insurance programs and the Federal budget outlook more generally. 

CURRENT STATUS OF RECOMMENDED ADMINISTRATION ACTION 

If you do not have any objection with our recommended two-step approach to phasing out states' 
dependence on the upper payment limit financing mechanism, we would recommend that we 
authorize HHS to release the previously mentioned letter raising our concerns about this issue 
next Wednesday. (Attached is the current draft of this letter.) We will work to ensure that the 
release of this letter includes an effective communications, state-based, Congressional, and 
health care provider rollout plan. It would include a strategy to ensure that the public and policy­
makers understand the risk of allowing these financing mechanisms to continue unaddressed. If 
we succeed, the public response from the states and providers may be more muted. 
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DEPARTMENT OF HEALTH & HUMAN SERVICES 
Health Care Financing Administration 

Center for Medicaid and State Operations 
7500. Security Boulevard 

Baltimore, MD 21244-1850 

DRAFT - DO NOT QUOTE OR CITE 
(7/20 9pm) . 

Dear State Medicaid Director: 

It has come to our attention that some States are using the flexibility in setting the maximum 
rates that can be paid under the Medicaid program (the so-called "upper payment limits") 
to pay government-owned facilities at a rate far exceeding their cost of serving Medicaid 
beneficiaries so that the States can gain extra Federal Medicaid matching payments. I am writing 
to say that we intend to address this problem, and to outline our concerns and the process for 
addressing them. 

Background 

As you know, under current Federal regulations, States have great flexibility in setting the 
Medicaid rates that they pay to nursing homes and hospitals. These regulations do establish an 
overall maximum payment; States may pay facilities a total amount up to the level that Medicare 
would pay for the same services. However, it appears that some States are: 

o 	calculating the maximum amount that, in theory, could be paid to each Medicaid facility 
(referred to as the "upper payment limit" or "UPL"); 

o . adding these amounts together to create excessive payment rates to a few county or municipal 
facilities; 

o 	claiming Federal matching dollars based on these excessive payment rates; and then 

IJ 	 directing these county or municipal facilities to give large portions of the excessive payments 
back to the State government. 

The practical outcome is that the States using this financing mechanism actually gain Federal 
matching payments without any new State financial contribution. 
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. [Examples to be supplied] For example, one State .... Another State appears .... ] In another 
State, a State official, acknowledging the loophole, stated, "Every time I hear about it, I feel like 
I'm a drug dealer or something." 

This practice is not consistent with the intent of the Medicaid statute that specifies that provider 
payments must be economic and efficient. If a State requires facilities to refund its own 
Medicaid contribution, the practice also effectively undermines the requirement that a State share 
in the funding for its Medicaid program. 

Moreover, this practice appears to be creating rapid increases in Federal Medicaid spending, with 
no commensurate increase in Medicaid coverage, quality, or amount of services provided. There 
is preliminary ·evidence that this current practice has contributed to a spike in Federal Medicaid 
spending. The States' estimates of Federal Medicaid spending for FY 2000 have already 
increased by $3.4 billion over earlier projections. We believe $1.9 billion of this increase is likely 
due to the circulation of funds through the UPL loophole. The 5-year cost of this growing State 
practice would be at least $12 billion, and there is'an influx. of new State proposals. Currently, 
17 States have approved plan amendments and another 11 have submitted amendments. This 
could have the long-term effect of undermining the broad-based support for Medicaid, which 
guarantees critical health services to our most vulnerable populations: low-income children and 
families, people with disabilities, and the elderly. 

The excess Federal Medicaid payments that are shared with State and local governments are put 
to any number of uses -- both health- and non-health-related. It appears some States allow public 
hospitals to keep a portion of these funds to help pay for uncompensated care. While the 
Medicaid disproportionate share hospital (DSH) program was created to cover these costs and 
now accounts for more than $14 billion annually in Medicaid spending, the DSH program has 
not always met the growing challenge of caring for the uninsured. Some States have, through the 
UPL arrangement, circumvented the statutory DSH limits--using indirect means to accomplish 
what the DSH statute does not allow . 

. Some States are using these payments to pay the statutory State share ofMedicaid or of the State 
Children's Health Insurance Program (SCHIP). While Medicaid and SCHIP are Federal-State 
partnerships in which each partner pays a share established in statute, the UPL arrangements shift 
some portion of a State's share to the Federal government. The result is that Federal taxpayers in 
all States are forced to shoulder more than their fair share for Medicaid and SCHIP in a few 
States. 

Some States are using the UPL arrangement to finance other health programs. This results in 
Medicaid funding being used for otherwise laudable purposes (such as providing communicty­

. based services for senior citizens or persons with disabilities) but for people not eligible for 
Medicaid. 
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Other reports suggest that some States have used or are intending to use the UPL arrangement for 
. non-health purposes. Several States appear to have used it to fill budget gaps. Another State's 

local newspaper reported that Federal Medicaid funds would be used for State tax cuts or for 
reducing State debt. Another State announced that it intended to use funds generated through the 
UPL system to pay for education programs. This practice, which is effectively general revenue 
sharing, is clearly not consistent with the Medicaid statute, with Congressional intent, or with 
Administration policy. 

The HHS Office of Inspector General is conducting a review of UPL practices in a n~mber of 
States and will be reporting on them soon. We are informed that the General Accounting Office 
may be investigating as well. 

Administration Actions 

The Administration is committed to supporting health care providers who serve the uninsured 
and chronically ill and to assuring that they can continue to do so. The President's budget 
includes more than $100 billion over 10 years to expand health insurance to the uninsured. 
These funds would directly. reduce the uncompensated care in public hospitals. It also includes a 
long-term care jnitiative and Medicare and Medicaid provider payment restoration initiative that 
explicitly target funding to nursing homes and hospitals, which will also help institutions 
directly. We hope the Congress will pass these proposals in the coming months. 

We are also committed to managing the Medicaid program efficiently under the current law so 
that it serves Medicaid beneficiaries well and retains the confidence of the nation's taxpayers. 
The Administration is developing a proposal.to ensure that Medicaid payments meet the statutory 
standard of efficiency and economy ..We intend to publish a Notice of Proposed Rulemaking 
(NPRM) that modifies the current UPL within the next several weeks. As we work to develop 
this proposal we will continue to meet with you and representatives of consumers, public 
hospitals, nursing homes, labor; and others to hear concerns and suggestions. We will also 
explore the idea of legislation that puts an immediate end to paying States that file a UPL State 
plan amendment in the intervening period before any regulation takes effect. 

Because. many State budgets and a number of State health programs rely substantially on funds 
generated through this UPL loophole, our NPRM will include adequate transition provisions. 
We will be soliciting comments on our proposed changes to the UPL as well as the transition 
provisions. We understand that change will be difficult -- just as it was in the early 1990's when 
the State/federal financing relationship had to be re-adjusted because of now-illegal State funding 
mechanisms of donations and taxes. We will specifically solicit comments 'on proposed 
transitional periods to address this reliance. 
The Medicaid program has been successful over the years in providing vital health care services 
to millions of low-income Americans. It will continue to be successful only to the extent that it 
adheres to that mission and ensures that the funds provided are used appropriately and that the 

http:proposal.to
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program retains its integrity. The program will enjoy public support only if itmaintains public 
trust. I look forward to working with you to preserve that. 

Sincerely, 

Timothy M. Westmoreland 
Director 

cc: 

(Insert Standard CCs) 
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WASHINGTON, DC 20510 

J1.lIle 28, 2000
The Honorable Jacob J. Lew 

Director 

Office ofManagement and Budget 

Old Executive Office Building, Room 252 

Washington. D.C. 20503 


Dear Mr. Lew: 

We understand that the Administration will soon release a proposed regulation modifying 
the "Upper Limits" test set forth in 42 C.F.R.§§ 447.272 and 447.321 as it applies to ( 
Intergovernmental Transfers (IGT) and Medieaidmatching funds. Such a policy change could 
have a significant adverse impact on the acute and long-teIm health care serVices available to 
thousands ofvulnerable people in our States. Because ofthis major_potential inlPact, we arc 
writing to request that you provide 'Us detailed answers to some basic questions"we'naveabout 
the substance and process Involved with lOTs and any possible policy changes. We strongly 
urge that we be provided this informa1;ion prior to the promulgation ofany regulations in this 
area. Specifically, we would lik,cyO.u to respond to the follow4\gquestions: 

Y. 

1. 	 What is the statutory basis for the Department ofHealth and Human SCIVices 
(Department) to issue a proposed rule modifying the upper limit regulations codified at (' 42 C.P.R. §§ 447.212 and 447.32l? 

2.' 	 Why docs the Departmeht iptend to reverse the position taken in the preamble to its 
October 31. 1991.lnterim'FtnaJ. Rule. which stated: "We are making clear that this rule 
does not invalidate the longstanding practice ofusing intergovenunental transfers for 
fmancing a portion ofthe,State's Medicaid program as long as such transfers arc not 
derived from State or local revenue sources precluded by this rule." (56 Fed. Reg. 
56132)? ' 

3. 	 Which States and to whatde~e are those States using funds transferred or certified by 
local units ofgovermnent (IG~s) as the nou..Federal share ofMedicaid expenditures? 

4. 	 Has the Health Care Financing Administration (HCF A) approved these methodologies 
through the State Plan process? 

, I 

5. 	 Which States have pending State Plan amendments to alter these arrangements? 

6. 	 We understand the mspector General is undertakjng reviews oflGT mechanisms "in some, 
States. Why is the Departnlc:mt moving forward to promulgate a rule prior to completion 
tifthis review? ' 

, ~ ~ 

7. 	 Please describe in detail the impact ofany upper limits regulatory changes on the ability 
of these Slates to utiilzelGTs as a portion ofthe non-Federal share ofMedicaid 
expenditures. ' 
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8. 	 How will the proposed rule differentiate between States that are using these Medicaid 
funds for health and/or Mfx,licaid related purposes and those that may not be spending 
match dollars in this manner? What would be the justification for not differentiating 
bet ween such States? 

9. 	 What analyses have been done on how any policy change in this area would impact 
access to health care for low income individuals and families in each affected State? 
Please provide us these analyses, inchiding separate data fOT non-State public hospitals' 
and nonwState public nursing homes. 

10. 	 How will the proposed rule impact access to health care~seIViccs provided by Statc 
facilities and not-for-profit community facilities? 

fl. 	 How will the proposed rule affect implementation of the State Children's Health 
Insurance Program (SCRIP)? 

12, Please describe all alternative oversight authority the Secretary has under current law to 
. ensure appropriate utilization ofMedicaid funds. 

13. 	 Has the Department reC(!iye~ any dircption from C,ongress to undertake this rulemaking'l 

Thank you for your atte~ti.on to this important matter of~lltua1 concern. 

Sincerely. 

~.J)JL 
Tom Harkin 

cc: 	 Secretary Donna Shalala • 
Administrator Nancy"Ann Min DeParle 

http:atte~ti.on
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Implications 
I ­

I 
Has been leaked; what has I 
g.enerated concern from hospitals, 
states, members 

Livingston amendment most likely 
to get highest score with this 
option since it is the most 
aggressive 

'3Transition would increase 
acceptability ofNPRM. although l.... we have not yet vetted f' 

" S-
Livingston amendment likely to 
get a lower score with this option 
due to the transition 
Not being specific and soliciting finput puts burden on p1anst 

~hospitals to come up with plan; .. 
buys us time '} 
Legislation could produce savings ~ 
with strong commitment to reg. 

f...,...Livingston amendment has leas 
'i.savings ifscored now, highest cost 

if scored after NPRM in August 

!oHey -' 
'.../ 

Apply the upper payment limit 
requirement to cOunty/local 
hospitals and nursing homes, 
excluding private providers 

Or 

Transition not specified 

Apply the upper payment limit 
requirement to countyflocal 
hospitals and nursing homes, 
excluding private providers 

Allow public hospitals 3 to S-year 
transition 
Publish a statement with our 
concerns about both abuses and 
public hospital; ask for specific 
ideas 011 transitions within 30 days 

Timmg 
, 

Pending! future states' ~lans: 
Could be disapproved November 1 
when final reg starts 

Current states: Would have to 
comply either immediately or 

Pending! future states' ~lans: 
could be disapproved November 1 

Current states: would h8\' to[~
comply either immediatelY or , 
Pending! future states~ PI~ 
Couid be disapproved upo 
enactment (July, September) 

Current states.: Final regulation 
would be published December 1 
and would probably include some 
type oftransition 

..-I 
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QUESTIONS AND ANSWERS FOR NGA CONFERENCE 

UPPER PA YMENT LIMIT 

Q: 	 Are you going to issue a regulation to stop the use of Medicaid. financing 

mechanisms to support public hospitals and other health care providers? 


A: 	 We are currently reviewing a range ofoptions designed to achieve the appropriate 
balance between the need to prudently manage the program and to ensure that program 
costs do not explode with the very real and unmet health care needs of out most 
vulnerable, populations. As the Senate Finance Committee Chairman, the General 
Accounting Office, and the Inspector General have made clear, it would be untenable for 
the Federal government to sanction the expanded use of this finanCing mechanism. At 
the same time, we recognize how certain providers delivering care to large numbers of 
the uninsured and chronically ill could be adversely affected by a. sudden change in 
financing policy. We are in the process of collecting the best information possible about 
the extent to which these financing mechanisms are being utilized, and the best ways to 
effectively address this situation .. 

Q: 	 When will you issue guidance on this subject, so the Congress and the States know 
your formal position? 

A: 	 We have not finalized our work on this issue. Therefore, we do not have a specific 
timetable for releasing our position. 

Q: 	 Why is the Administration pushing to prevent states from using Medicaid dollars to , 
support their public hospitals? Don't you understand the impact this change would 
have on public hospitals and other critical health care institutions? 

A: 	 Our commitment to ensuring adequate financing for the provision of high quality services 
in both the Medicaid and Medicare programs is well known: The President has proposed 
to significantly increase provider reimbUrsement within the Medicareprogram, as well as 
the Medicaid program, through changes in the disproportionate share payment formula. 
We have also proposed to invest over $110 billion over the next 10 years in health 

. insurance coverage, so that we can significantly reduce the uncompensated care costs that 
burden many public hospitals and other health care institutions. Having said this, we 
need to make certain that Medicaid dollars' are spent consistent with the intent of the law, 
and that state reimbursement commitments aren't inappropriately' shifted t6 the Federal 
government. Ifwe don't manage the Medicaid program efficiently, taxpayers will 
understandably lose confidence in its ability. to cost-effectively deliver critically 
necessary health care services. Our challenge, therefore, is to balance the very real and 
unmet health care needs of our most vulnerable populations against the need to prudently 
manage the program. 
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S-CHIP REDISTRIBUTION 

Q:. 	 What is the Administration's position on redistribution of unspent S-CHIP funds? 

A: 	 We have taken the position that we will enforce current law should the Congress fail to 
. pass any modifications to the S-CHIP distribution fonnula. 	We have explicitly indicated 
our support for a two-year extension of the availability of unspent S-CHIP funds should 
the Congress pass coverage expansion legislation through S-CHIP or Medicaid consistent 
with the proposals in the President's FY 2001 budget. 

VERMONT 1115 WAIVER REQUEST 

Q: 	 What is the Administration's position on Vermont's proposal to increase 
prescription drug coverage for low-income seniors? 

A: 

ARKIDS FIRST 

Q: 	 When is the Administration going to decide on whether to grant Arkansas' request 
to allow families to choose which program - Medicaid or S-CHIP - to enroll their 
children in? . 

A: 	 We are undertaking a comprehensive and thorough review of Arkansas' proposal and 
hope to have an answer for the state soon. 

Q: 	 There is broad, bipartisan support for ARKids. Recognizing this, why can't you 
commit to allowing the parents of Arkansas the choice of enrolling their children in 
the new ARKids program, rather than the old Medicaid program? 

A: 	 It is impossible to have afree choice if there are serious barriers to parents choosing one 
option over another. The Governor and his representatives acknowledge that there are 
numerous barriers to enrolling in Medicaid that are not present for parents signing up for 

. the ARKids program. Specifically, requirements for Medicaid thatare not existent for 
those in the ARKids program include: a complicated assets test, a separate face-to-face 
interview, and an overall more complicated and intimidating application process. We can 
and' should have the discussion about the issue of choice, but there must be a fair choice 
first. In this regard, we will continue to offer our assistance to helping the state simplify 
the Medicaid eligibility process. We believe we must avoid unhelpful rhetoric and move 
forward to constructive dialogue on this matter. And we are committed to doing just that. 

. 	 . 
Q: 	 But Governor Huckabee has already offered to eliminate many of the barriers to 

enrollment in Medicaid in his state. Isn't his proposal good enough? 



A:' We've been quite clear during our negotiations with the state that the differences between 
the programs need to be eliminated - and they have not been. We are still reviewing the 
state's proposal and we are working hard to get back to them in a timely fashion. 

Q: Are you letting Washington politics jeopardize the delivery ofheaIth care to the 
children of Arkansas? 

A: Absolutely not. There are clearly many parties in and outside of Arkansas interested in 
this issue. We cannot forget that decisions affecting one state's Medicaid program has 
potential major implications for all others. However, the decision about this and any 
other Medicaid issue will be made strictly on the merits with the best interest of children 
in mind. For this reason, we are not taking any action that would threaten the loss of 
health coverage for any child in the state. 



. UPL CONSULTATION AND ROLL OUT 

MEMBER MEETINGS WITH JACK LEW, KEVIN THURM,NANCY ANN DE 
PARLE, MIKE HASH 

. POTENTIAL SUPPORTERS - One Week Before 

Senator Roth 
Representative Dingell 
Representative Bliley 
Representative Waxman 
Representative Obey 

DAMAGE CONTROL - One Day Before display 


Senator Moynihan 

Senator Specter 

Senator Harkin 

Senator Durbin 

Senator Toricelli 

Representative Rangel 


DAMAGE CONTROL - Day of Display 


Representative Hastert 

Representative Porter 


LEADERSIDP CALLS - One Day Before (John Podesta, Secretary Shalala?) 

Senator Daschle 

Senator Lott 

Representative Gephardt 


TIM WESTMORELAND MEETINGS WITH KEY STAFF OF MEMBERS WHO 
COULD SUPPORT HHS . 

FINANCE COMMITTEE 

MEETING 1- One Week Before 

Senator Baucus 

Senator Graham. 

Senator Conrad 

Senator Rockefeller· 


. Senator Kerry 

MEETIN G 2 - One Week Before 

Senator Roth 

Senator Hatch 

Senator Jeffords 


" 



Senator Mack 
Senator Nickles 
Senator Gramm 

COMMERCE COMMITTEE 

MEETING 3 - One Week Before 
Representative Dingell 
Representative Waxman 
Representative Stupak 
Representative Gene Green 
Representative Pallone 
Representative Brown 

MEETING 4 - One Week Before 
Representative Bilirakis 
Representative Bliley 
Representative Upton 
Representative Coburn 

SENATE APPROPRIATIONS COMMITTEE 

MEETING 5 - One Week Before 
Senator Leahy 
Senator Reid 
Senator Mikulski 
Senator 'Dorgan 

MEETING 6 - One Week Before 

Senator Domenici. 

Senator Cochran· 


HOUSE APPROPRIATIONS COMMITTEE 

MEETING 7 - One Week Before 

Representative Hoyer 

Representative Sabo 

Representative DeLauro 


. MEETING 8 - One Week Before 
Representative Bonilla 
Representative Miller (FL) 
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DAY OF RELEASE BRIEFINGS 

Senate Finance Committee - all health LAs 
House Commerce all health Las 


