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To: Secretary Rlley

o ?romg« Mike Smlth ‘;, A
S Judy Heumann |
Date: ,1279f94 o

:;
. * ;

Attached is  a ‘brzefrng paper on the status . of the IDEA‘
reauthorization: we will be meeting to discuss it Wlth you on
Monday, December 12rh from 1:30 to 3:00. -

- AS you know we are’ plannlng to submlt a reauthorlzatlon proposal‘"‘
‘in February. However, we believe that it is- lmportant to begin .
. sharing details of our propoaals with Hill staff and ccnst;Luency
' groups as soon as possible in order to begln to bulld support for -
the new dlrectlons we wzll ‘be proposxng

‘ ”The paper 1ays out our "v13lon" for the reauthorlzatlon It then
' includes specific recommendations for statutory changeq that the
- two of us both agree on in 8 key areas: assessments, IEPs, initial.
‘and triennial’ evaluation, elzglblllty, federal and- state funding
formulas, discretionary -programs - (professional - development,
: technical assistance, research and parent training), due process -
requirements and state ‘plans. - You have already seen and agreed .
with our proposalb for dbsessments and the discretionary programs.
The other issues in the paper we-are presentlng Lo you for the)
flrst time. , ‘ .

In order to make our meetlng with- you as productlve as possxble, we
plan to spend very little time summarizing our proposals. Instead,
we hope to .answcr the gquestions that you have about the proposals.

- land to describe how we believe they w111 be recelved by the. Hlll
and constltuency groups. : L

We ‘have been already’ have Lonfrdentlal discussrons about this
document with a small number of key groups’ and as .well as with

- Senator Harkin’s staff. Overall, the response to our proposals has
becn positive.. The most concerns have -been raised about our
proposals for ‘the ‘federal funding formula, eligibility and .
‘discretionary programs. On the formula and eligibility, thezxe ie -

g agreement that these are the right policy directions -- but’ that
they will be corntroversial. '©On .the discretionary programs, there k
is general concern about the loss of specrflc programq that serve
Tlmportanx Qper1al 1nterests : . e

Once we: have your agreement to go forward on the spec1flc
proposals, we plan quickly to share a revised version of this paper
with Carol Rasco and. then with both Democratic and Republlcan Hrll
staff and Wlth key constltuency groups

P
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, \You ehould note that: we have not anluded several J.mportant issves W
.-~ in-this paper, particularly dlsc:.pllne attorneys fees, schoolwide :
o projects, increased fiscal flexibility for states, school districts |

and schools, and the details of proposals on technical assistance.
. We plan- to come to you, over the next month for your dec;smons on
these and other 1ssues \ , .

" ea: Terxy Peterson, Kay Casstevens, Tom Hehir, Carol Cicowski,
‘Colleen McGinnis, Jessica Levin, Theda Zawaiza, Sue Craig, Patty
Guard - o R S - LT . T


http:increas.ed
http:attorne.ys

CpEG-13-94 TUE 1512 USIOE/OSERS - FAK N 2022068282 < P.O4/23

DRAFT .

.IDEA Reaumonzauon : e 7

. H ’ o

: School dlstncts and statee around the nation are actwely engaged in education reform The

~ Clinton administration has for ged new parmerships with states and communities to support © -
" their efforts to develnp flexible, coherent and comprehensive stratcgies for cducational '

improvement based on high standards for all students. The Goals 2000: Educate America

‘Act, the School to Work Opportunities ‘Act and the reauthorization of the Elementary and

- Secondary Education Act promote these comprehenswe strategies based-on high academic

and occupauonal standards 1mprovmg teachmg, and strengthcmng parcntal mvolvement

"The- reauthonzatxon of the Indmduals thh Dlsabxlmcs Educauon Acl (IDEA) must reﬂect )

this momentum both in spirit and; letter. ‘The IDEA was enacted in November, 1975, and -

~ has undergone numerous reauthonzatzons The latest amendments were added in 1991. As

" we undertake the reauthorization process again we must view this endeavor as ‘an opportumty

- unplementauon

to review a good law and unprove and strengthcn it bascd on 20 years of expcnence and

" The right of chﬂdren with dlsabﬂmes toa free appropriate pu‘bhc educauon 15 crounded m

the United States Constitution. Prior to ‘the enactment of the law, almost one million

~* children with disabilities were excluded entirely from public schools. Two landmark court

decisions, Pennsglvama Association for Retarded Children v, Commonwealth (1971) and
Mills v. Board of Education of 1[]5 12 strlct nf (‘ohzmbx (1972) estabhshed the constitutional

drafung of the IDEA was guided by the pnnc1ples of these court decxswns and wa: mtended

10 assist the States in meetmg thelr constltuuonal obhgauons

. ATo qu0te from Sec. 601(c) of IDEA "It is the pur_pose of this Act to assure that all chﬂdren ,

~.with disabilities have available to them, within the time periods specified in section.

. 612(2)(B), a free appropriate public education which emphasxzes special education and

Aot

%v}(cu; B

related services designad to meet their unique needs, to assure that the rights of children and
their ‘parents or guardians are protected, to assist States and localities © provide for the -

‘education of all children with disabilitics, and to asscss and aswre the effectiveness of effoxfs .

10 educatc chlldren wuh d1sab1htles ’

, 'As we rewcw the purpose and mtcnt of IDFA wnhm the framework of twenty years of

implementation, we. rccogmzc our vision must reflect the progress that has occurred and the '
opportunities available to children with disabilities that were unthinkable twenty or even ten

“ years ago. Today, a basic goal of the law -- assuring that children with disabilities have .

access to education -~ has been largely achieved. Today, families can have a-vision for their .
child. They" can participate 'in a planning process for their child which is inclusive, both in

. school and community, and moves toward a future with employment vpponunmes

residential commumty opuons and varymg degrees of mdependence

In the pasr twenty years, results for chﬂdren thh d1sab1hues have nnpmved dramau:ally
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thldren with dlsa‘bﬂmes are no Ionger excludcd from cducauon Graduatlon rates are - -

«h1°her Rates of competitive employment are higher. Today, $6.8% of youth with

disahilities are competitively employed within five years of lcaving school. This compares

- favorably to (he simation of Americans with dlsabxlmes; of working age, only one third of.

whom are employed. [add data on savings from employmem] ‘The number of children served

in costly residential facilities declmcd 24% from 1978 to 1988 —- leading to a cost savings of

‘over $1 bxlhon [add data on sangs from demst:mtxonaluauon of developmentally delayed]

‘In addmon, the research and understandmg of how to xmprove educanonal results for
 children with disabilities has increased significantly. As a result of twenty years of research,

demonstration, dissemination and technical assistance, there exists an important knowledge
base about effective strategies for teaclnng and learning for children with disabilities and a "
significant number of States, schqol districts and individual schools that are translatmg that
knowledge mto mproved prachcc . : .

IDEA has been 2 pnmary factor in this progress and must contifue to open doors for- pcrsons '

.. with-disabilities. - As the Amcncans With Disabilities Act récognizes, disability is'a natural .
.| part of the human experience and in no way diminishes the right of individuals to participate’

in or contribute o society. And,’ nnprovmg educational results for children with disabilities
is an essential element of empowering individuals with disabilitics to maximize cmploymcm
economic sclf-su['l" ucncy, 1ndcpendence and mtegratlon into society- -

Howcvcr, whﬂc there has bccn great progress, there remain trcmendous cha]lenges Over .
the past two decades, implementation of the law has focused on access 10 a free and '
appmpnatc education and procedtral safeguards to ensure that access. While attention to
these issues is critical, we know that it is not enough. Now that children with disabilities

~ have been included in the classroom, the critical issue is to improve educatmnzl results.

00”‘

U

. 18 a correspondingly- high rate of unemployment Often thesc students get in trouble with the -

|

Despite progress, educauonal outcomes for students with disabilitics remain Icss than :
satisfactory. The students served under IDEA are very diverse and represent a broad range
of abilities. Too many students, without appropnatc interventions or supports, are failing
courses and dropping out of school. Enrollment in post-secondary education is low and there

Jaw and spend significant time in jail. Results for students with learning disabilities and -
emotional disabilities are particularly poor\~- and these students -are apprommdtely 60% of all
studems served under IDEA :

Y

We also know- aﬁer twenty years that there is no "qmck" or Teasy” ﬁx Ho.pi’ng‘vthat the

" right thing will happen is not sufficient, nor can we continue along the current pathway

without some improvements in the law. As we construct our:vision for the reauthorization of
the IDEA we must take an honest Jook at what we have learned from the past twenty years -

~end make improvements 1o reflect these findings. In this spitit, we have the opportunity to

Ew
W’

improve IDEA to ensure both that the fundamental objectives of the law are more Jikely ©
be achieved and that the existing’ nghts and protecnons for chﬂdrcn and their fam:hes are. a

‘ preserved and mamtamed

An- orxgmal goal of IDEA was to cnsurc acccss to cdm.aumml upponumty An equally
{ Lt : .
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important goal was to ensure. that student’s educatxonal services and placemcnt are ‘ BRI
determined on an individualized basis, ‘based ‘on the unique needs-of the child, in the least, '
restrictive environment. To reach these goals we miust focus on tcachmg and learning,’
A educanonal fesults, individualized approaches in the Jeast restrictive environment, and
- ensuring that students with disabilities graduate from high- school prepared for independent
living and work or continued cducanon ‘We must build on the experience and research -
,4 W developed in the past twenty years "As we know more about how children learn, we Know
_ that all students with disabilities, gwen the-opportunity, can achieve more than we ever -
v believed possible. It is our requnsxbxhty, within the framcwork and the >plr!t of the law, 10
_ provxde this oppormmty i :

" Our vision is constructed ona framework of nve key pnnap]es rhat clearly deﬁne our .
_ mission to improve results for students with d:sabxlxtles ' .
. (1) Align IDEA thh Statc and local schonl reform efforts to enable students wzth
. dlsabﬂmes to beneﬁt from those efforts. - :
) @) Promote high expectatxons for studcnts with dnsabxhues and access 10° the
o gcneral curnculum in the regular classroom, wherever appropnate

3) More eftectwcly address mdmdual student needs in the least restnctwe
)(, o envzronment . : S ‘
@ - Ensure that thosc who are closcst to smdcms -~ fannhes tcacners and .
" priricipals -- have the knowledge and training they need to work effecuvely
with students and with each othcr

| (5) Fecus Icsources on tcachmg and learning.

. The pages that follow suggest some new dircctions that will be critical to achieving each of
- these principles. . Both the five prmcxplec and the new directions are drawn.from extended
and in-depth consultations with a range of organizations and individuals committed to
improving results for students with disahilities. " These principles and new directions réflect a
serious and comprehensive review of suggcsuons and recommendations generated by the
- Federal Register notice requesting comment on the IDEA reauthorization. Some Issues, such
as dlsmplmc and Part H, will be addressed in separate docurnems ‘ E

The new directions are desxgned 10 achxeve l;hese prmcxples will rcqmrc carefully selectcd
refinements in Part B of IDEA as well as substantial redesign of Parts C through G. . These
new directions strengthen the law by making it more mcaningful for ch11d1cn with disabilities
" and their families and in no way dxmlmsh the oppor‘cunmes and safecuards ‘guaranteed i in -
. IDEA as it stands today ; o

Eamilies of children with d1sa'b1htxes stand on the brink of an cxcxtmg era - an cpponumty 10
take giant steps toward .a life of independence and Iulnilment for their son or daughter. “The
: rcsults of families,. schon?s and advocates' workmg together for the past twenty years arc
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- begmnmg to come to frumon as: smdents are leavmg the school system bettcr cqulpped o
live and work in their- commumucs However mcre is still much work to be done

. L ALIGN IDEA WITH STATE AND LOCAL SCHOOL REFORM EFFORTS TO
ENSURE A SYSTEM THAT ENABLES SI‘UDENTQ WITH DISABILITIES TO
BENEFIT FROM REFORM '

School dmncts and states aroundi the nation are acnvcly cngaged in cducauon reforin. Goals
2000 School 10 Work, and ESEA promote comprehensive strategies . for education reform

‘ based on high academic and occupanonal standards, improving teaching, and swengthening
- family involvement. To ensure that children with disabilities benefit from these reform -
efforts, we should strive for a system of cducation that helps ail ‘¢hildren, including children
~with disabilities, learn to high standards Thls reauthorxzatmn can help to foster the
development of such a systcm

- To understand what it really means to ahgn ID]:A with fedelal state and local school refcrm
efforts, it helps to look at the major reform components. These include 1) challenging ..

~ standards and aligncd assessments for all clnldrcn, 2) comprehensive state and local retorm

. plans; 3) high-quality professional development ahgned to the standards; 4) comprehensive
- _technical assistance; .and 5) whole school, rather than categorical, reform efforts. On a basic

. level, alignment could mean the hnkmg of special education programs and processes with
each of thése components. ' On a more fundamenta] level, however, this goal strives 1o -

- promote the transformatjon of our current programmatxcally—dnven educauon system into an
education system for aIl chlldren o :

J We envision an educanon system tha[ wculd set Ingher exPectauons for all studcnts give all_ :
students the opportumty to learn to challengmg standards, and take responsibility and be
~accountablc for the success of all children. To the extent appropriate, students with
- disabilities would have access to the same curricula aligned with the State’ s content standards -
-~ that other students are receiving and be included in State and local assessments. The needs
of. students with disabilities wonld: be considered as part of State and local planning for
regular education and not regarded solely as special education’s responsibility. All teachers
. (both regular and special) would be trained to teach to high standards. And the needs of all
children would be considered as States revise licensing and cemflcatxon standards for -
. vteachers, as local educational agencies reform governance and management to focus on
‘ improving teaching and learning, and as schools mobilize the involvement of families and the
community in rcformmg schools. In this context, special education would not be regarded as
a séparate program or place for children with disabilities but a source of supports.for.
chlldren with disabilities who need them: for a meaningful and effective cducanon

" 'The new dlrectlom we describe below are cnt:cal to the development of a systcm that meets
- this vmon : ‘
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1L PROMOTE HIGH EXPECTATIONS AND ACCESS TO THE GBNERAL
CURRICULUM IN THE REGULAR CLASSROOM

<

A critical element of ahgmng IDEA with state and local education reform effons is.

'promotmg high expectations for children with dlsabﬂmes commensurate with their. unique -

needs and access to the general curriculum in the regular classroom, when appropriate. We'
know from expenence and from research that when we have high expectations for students X
with dxsablhncs cnsure their access to the general curriculum whenever appropriate, and '

. provide them the necessary acccmnodanons and supports, many can achieve to high

standards -- and all can achieve more than society has historically expected.” Despite our -
knowledge, the education system: 'too often fails to have challenging standards for these

students or_even Lo take rcsponsmmty for their academic progress. Instead, too often, the .

system provides a watcrcd down" curriculum, fails to set meaningful educational goals, and
excludes them from state assessments. While the original intent of IDEA was to ensure

access 1o an appropndtc cducation based on individual needs. including access to the general.
curriculum to the maximum extent possxble ‘special education is_pow too often sccn asa -

N "place” o send students rather than a set of services and Supports. des:gned to ensure <rudent§

have meaningful and effectwe access to the general curnculum and achmw to high

standarda

Thcn: are two complemema.ry and mter-related strategles for promoting hlgh expectations:

- (1) including students with disabilities in state assessments; and (2) strengthening the IEP

pxoccss to focus on access 10 the general curncu[um and educauonally meaningful goals.

Cha]lengmg Standards and ahgned assessments are a central component of state and loca]

. school reform efforts. One strategy to help cnsure that the education systern has high,

- expectations for studenits with disabilities and includes them in school reform efforts is to ..
- require that these students be included in state assessments and the results be publicly
- reported. When schools are required to assess students with disabilities and report on the

results, schools are more likely to focus on improving outcomes for students with disabilities

" and btudents are more llkely to have access to tne general cumculum

‘;5

But, mcludmg ‘students 1n assessments is not alone sufﬁclent to. meet thcv.e goals The IEP --
which plays 2 central role in the mplementatmn of IDEA -- must also cffcctxvely suppor.
them. However, there is much concern in the field that IEPs too often fail to include
meaningful educational goals designed to provide students with access 1o the general

. curriculum and the ‘'special education and supports to enable them to attain high standards.
* . While current law does not preverit teachers from developmg such an IEP, uum:nt law docs

ot sufﬁmemly promote the dcvclopment of effective IEPS.

: Expenence offers insight into why ihlS is the case: IEP meetmgs are often a discussion of

only the few hours each day or each week the child is. "in" Special education and of short
term objectives that bear little relation to how chlldren learn or their parents’ aspirations for
them. The IEP team 1s not reqmred exphcxtly t0 explam why services are not bemg pIOVlded

s
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in the rcgular classmom if Ihat 18 the case. And since The Iaw does not require regular
educauon teachers to attend IEP meetings,. for those students who-spend much of their day in
- the regular classroom, the discussion of what instructional approaches and services are
- necessary to enable the student to achieve to high standards often takes place without the
» . teacher with whom the student spends most of her time. As a result, the [EP process 100, -

)¢ | . often results in a paper exercise charactcnzcd by fragmcnted goala lower expecmnons and
(b/f‘}\{ \S\xpmtrucnonal 1rrele\rance o o o R |
:& " There is a fair amount of conscnsus that thxs is in stark contrast to what IEP meetmgs should
\{v\ _be -- an opportunity for parents and the child’s teachers to discuss a stdent’s progress, how '
\(fﬁ/\\&(\ h¢ will have access to the general curriculum to the extent appropriate and achieve to-high
A dards, what special cducatjon services and accommudanons@ceds 10 achievé to high -
standards, whether @ will be mcluded in standard or in alternative assessments, and the
extent to which the student can recexve these services in the Tegular classroom. After 20
years of experience, we have Ieamed much about how the éffectiveness of IEPs, but the law -
has not changed to.reflect our knowledgc In this reauthorization wc should i increase the Y
utility of the IEP to preserve the individualized educational planning that is central to :
-effective teaching and learning wlnle reducmg paperwcrk reqmrcments t.hat do not bcncfit

» fa:rmhcs studcnts or r,cachers

New Directign’s for 'As’séssments* E

o A.mend IDEA to require states to mcludé al! smdcnts withy dxsablhncs in the -
, - general assessments aligned with a state’s Qn S ndardq wnh few o

o Rec’:ognizing that a'small number of studcnts with significant cognitive

disabilities cannot appropriately be included in the state assessments that are
aligned with their state’s content standards, states-- in their IDEA plans--
~would justify the extent to which they propose not 1o include students with
o chsabxlmcs from the state’s assessments, and would phase in alternative
assessmcnts for students whosc participation in the general state assessment is
- not appropnate and, o repon on their perfomance o , .

S vy o - States wouId report on results of assessmenm for mndents w1th dlsablhtxes
\ddjjﬂ Y The IEP would justify When the mclusmn of a student in the general state '
‘ assessment is not appropnatc and to document the alternative assessmcm: used. -
o, As appropnate, prowdc gu:dance that gcncrally an cxduslon rate- exceedmg 1-
2% of the general populatlon may be an mmal mdlcator of a potennal c !
problem , :
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" New Directions for IEPs:

o Amend the IEP provnsmns of TDEA to create a more: useful IEP that contains
the following clcmcnts :

I o Lo (Da descri’ption of the student’s present levels of performance,
: o .. including how the student’s disability affects his ability to access the
-general curnculum and his prcsem level of performance in relanonsth
0 that cumcu]um ‘

(2) description of the supports and accommodations provided to enable
- participation in the regular curriculum and assessments and enable
achevement to lngh standards mcIudmg supports to the studcnt 5.
‘tcachcr | ‘

, .Gy statement of where these supports and accommodations (mcludmg '
g s © special educauon instruction) will be provided and, if they are not
‘ provided in 'thc regular classroom document why they are not; .

o (l B (4) if 2 student becausc of the nature of hm d1sab1hty or the special =~
V1 education | semces he is recciving, needs different goals than those :
reflected in the general curriculum; a statement of measurable annual
goals, how those goals will be assessed, and a description of the
supports and accommodations provided to enable’ the child to meet
.. those goals, including supports to the smdcm S teacher [no short wnn
objecuves would be required]: - : . :

o (5) the prOJected date for initiation. and anucxpated durauon of specml :
AR educatlon services, suppons and acconunodduons :

\1 (6) consxdcranon of the student’s progrcss, based on on-gemg B
\U classroom assessment, and whether the student contmues to need
_ spccxal cducanon or rclated servm:s, R , o

(‘?) if a student has failed 1o achicve expected progress in the general
curriculum or the annual goals of the IEP, a revision of the student s
program to address thls failure; - ~ :
. M i (8) for students 14 and over, 4 plan for transmon includmg attention ‘°,
- N | the student’s course of study (e.g., participation in a school to work or
| vocational education program) as well as the transition scrvxces to be
| prowded con51stent W1th current requzrements -and -

o ® consxdcra_non of Athepare’nts* 35p1rat1ons for'theu' child and
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1 statement df hcw the parents will be kept regularly appuscd of rheu'

7\_7 | child’s progress (by means such as periodic repon cards parent-teacher
' meetmgs, etc....). ‘ A

o 0 Amend IEP prov1sions 10 requxre that at least one of the studem s regular ,
: * education teacher(ﬁ) in addmon to the specxal cducation teacher, aucnd the
J‘VO IEP mcenng 3 . S ;

III MORE EFFECTIVELY ADDRESS INDWIDUAL NEEDS IN THE LEAST
RESTRICTIVE ENVIR@NMENT o

- A central purpose of the IDEA 1s o ensure an effecuve and mdwxduahmd educanon
~ designed to address each child’s ynique needs in the Icast restrictive cnv1r0mnem However
for many children, this promise. has not been met. In the years since.the law was first
- enacted, we have discovered that certain provisions of the law create disincentives for
- -individualized approaches in the least restrictive environment. Analysis of our experience
" over the past 20 years shows that! thc ‘initial and tricnnial reevaluation requirements, the
~ current categorical eligibility criteria, and the funding formula all create significant barriers
< to mdxv:duahzed services for studcnts in the least restrictive emfxronment Wc discuss cach
- in mrn o .. : : : :

" - Evaluation, Annual Review and Triennial Reevaluations
- Inorder to help students achicve to higher staudards, parenis and teachers need to have
. ‘usable information about the studént’s functional abilities and what supports and services she
" nceds --how does the student learn, what instructional strategies are most effective for this
particular student, what progress should he expected, what supports or accommodations are
" necessary to ensure meaningful access to cducation. The initial and triennial evaluation and _
annual review are the. tools for obtaining this vital information. In order'to be effective, they
should be instructionally-relevant, functional analyses that hélp parents and teachers ) '
understand both whether the.student requires special education and related services and how
. best to cnable the studcnt to aclneve to Ingh standards '

Howcvcr, far too often, uuuaI and mcnmal reevaluauons consist of a battery of standardmcd
_-tests that are not or only partially related to the student’s instruction or academic progress.
. They look primarily at which of the thirteen disability categories the student fits within in
order to place a label on the chxld -- rather than focusing attention on how the child functions
.. Jin the classroom.  And, annual revxews often [ail to take a hard look at the results of -on-
. going classroom based assessment; what changes in the child’s program are necessary to -
xmprovc results, or whether the child continues-to need special education and related
“services. Most professionals agree that the current statute and regulations result in cxcessive -

Vs

o
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{-atiention to 1dent1tymg and hbé@/;ejll;:%me chsabllxty rather than 1dent1fymg thc chﬂd‘
V4 educatxonal needs A
’ Evaluatmns and tncnmal rcevaluauom as currently unplemented also detract resources from -
the primary -goals of teaching and learning. School psychologists spend most of their time
~ administcring evaluations and rcevaluanons with litle instructional relevance rather than .
working directly with students, parents and teachers to improve results for students. In fact,
even students with clearly permanent disabilities must be subjected every three years to-a
battery of tests to determine whether they remain disabled. Strcamlining evaluation and
~reevaluation procedures to focus them on what is necessary will free up the rune of school
psychologlsts and other staff to help more students o :

New Dxrect:ons for Evalggtmn, Annual Rcwew and Tnenmal Reevaluations o

i
|
. §

_ Inma] Evaluation »
o, Modify regulattons govemmg mmal cvaluanon to promote more funcnonal
mstrucnonally releVant evaluatxons ‘ x
Annual Revxew - ' ,
0 Amend IEP provxslons to reqmre that the annuaE review mclude consxderatzon '
~ of both student progress based on on-going classioom assessment and whethcr :
the chlld cormnues to nccd special educatmn or related services.

Triennial Recvaluation

o . Under currcnt law, agencics are required to determine whether the. child has a
~ disability at each reevaluation -- even if the parent and school agree that the
-child continucs to have a disability. Morever, the reevaluation must address
.~ all areas of suspected disability, regardless of the utility of the information for-
~ the parent or the school or whether they already have that comprehenswe .
: mformatlon from other sources. In addition, current practice in many districts
is to simply re-administer the same proccdures that we used in the nunal
cvaluation, regard]ec: of thexr current appropnateness -

T These new dlrectxons would make reevaluanon provxsxons more functional by -
giving the recvaluation team flexibility to dctennme, based on professional and
parental judgment what procedures are necessary to effectively determine

-what -- if any -- special education services the student needs to achieve to high
‘[ |standards. Tn a change from current law, public agencies would not be”
| required as part of each reevaluation 1o make a new determination as to
‘whether the child has a disability, unless the pubhc agency-or the parcnt .
believes that such a dctcmnnauon is warranted
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Tn pamcular the neevaluanon provxsxons would be amcndcd as follows

(1) Deﬁne "reevaluation" as procedu.res conductcd by a
~ multidisciplinary team or group of persons to determine the child’s
current- level of performance and cducational needs, including whether -
the student | ,connnues 10 need special educatxon services. The
~ procedures used to conduct a reevaluation must include those tailored to
- assess specific areas of educational need and not merely those desugned
| to prov1de smgle gencral mtclhgcncc quotient.

(2) While c?nnnumg the requxrcmem that a reevaluauon be conducred

_for each child with a disability every ‘three years or more frequently n‘
conditions warrant or if the child’s parent or teacher requests a - '
“reevaluation, make the reevaluation more functionally useful: To this

‘end, requirg that, when a recvaluation is to be conducted, the public -~
. agency shall. using a multidisciplinary team or group of persons,

- Teview cmsqmg assessment and evaluation data regarding the child, and
determine what additional data are needed to determine the child’s

current level of performance and educational needs, including whether

the student contmues to necd specxal education services.

(3) Reqmre tha? when a reevaluation is to be conducted ‘the pubhc
agency shall provide prior written notice 1o the child’s parents that;
(a) Summarizes existing assessment and evaluatxon data
: regarding the child;
oL ®) § Informs the parent as to whether the evaluation will
‘ o . include a determination of whether the child continues to
.~ have a disability;
(¢) ' Describes the evaluation procedures rhat the pubhc
.. agency proposes to conduct; and the purpose for cach
o ‘ V . - .such procedure ~and
.. T " (@ ' Incases when the agency is not proposmg to include a "~
‘ R + . determination of continued disability, informs the parents
‘. that they may request that the reevaluation also include a
» determination of whemer the student continues to. havea
dxsabzlxty . ) \ '

P

Ellglbxhly R
, Rcsca;rch shows that Lhe mstrucnon and serwces a student needs depends upon an
individualized fupctional analysis of the child, not the child’s particular disability catcgory.
Nonetheless, current law fosters a categoncal approach to instruction and service deliver that
“focuses solely on the dlsablhty category thhout recogmzmg that many students thhm cach

10.
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’ category have very different functional abilities and.instructional needs.
The thmeen dmablhty categones ‘in the law deﬁne who is chgxble to be served undcr IDEA
In many cases, oice a student is identified as being in.a particular disability category, he is
assigned to a program for students in that disability: category to. be taught by a teacher trained -
in that disabilily category. Howeyer the thirteen categories in the law are based on medical
models and stereotypical patterns of performancc for groups of persons-and do not convey

. _accurate information about an mt}mﬂual student’s educational needs or how the dzsabxhty
'affects an mdmdual student’s atThty to succccd educauonally

‘ Federal law does not requu'e the 1abehng of mdn 1dua1 studcnts, aithough it does requlre
;repomng on the number of students in.each disability category. However, the current
statutory requlrement that children be found to be in'one of thirteen medically determined
- ‘categories in order to be ellglble under IDEA in combination with statitory ‘reporting - ,
requiréments have fostered a categoncal approach to evalualing, ldbelmg, placing and servmg
children. This categorical appmach is inconsistent with the basic principle of IDEA that
~ children should bc scrvcd based on mdmdual uecds rather than steremypxcal assumpuons

-

" Not only is- thxs catcgoncal approach contra.ry to our fundamemal goals and our research on
“best instructional practices. -but also giving smudents labels such as mentally retarded” | or
"emotionally’ disturbed" stigmatizés these siudents and breeds low expectations. And,

' children undérstanding from their:label that they are not expeeted to succeed, fulfxll our -
’ cxpcctanons by pcrfonmng poorly -

Thc pracnce of labclmg chdd;cn in one of 13 catcgcnes also dctracts from the central goal of
. schools: teaching and learning. States are spending considerable ; resources on evaluations to
~ determine the appiopriate diagnostic label (such as mentally retarded, learnm,, dxsabled
- 'aunsuc) for each chﬂd thh htt}e educauonal benefit.

Somc states are already moving to lsss categoncal approaches to. ehglbxlny and service
~ dclivery -- and arc achieving bcuc; educational results for students with disabilities.
However, they find their progress: ‘toward more efficient and effective approaches hampcrcd
by the current federal eligibility rcqmrcments A revised eligibility. definition could give
- those states the flexibility to move forward toward less categoncal approaches, whnlc
’ "‘pcnmttmg othcr slales to retain mcir current ehgrbmty cntena :

- ',‘ Unde1 a revised. chglbmty deﬁmnon the same children would be. 1dent1hcd as dlsabIed and
. inneed of special education semces -- but the processes of identification would be

msrrucuonally rcle\ram ‘
: | /o

~ 'New Directions for Eligibility:

0 Amend IDEA tol‘xfeélace'the current eﬁgibility‘d@fir)itiép with é fu:iétional ‘
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i

deﬁmuon based om thc first pan: of Secnon 504 A child with a dlsablllty
eligible for scrvmes under IDEA would be defined as a child who has a

, physical, mental,’ or emotional unpau‘ment which substantially limits onc or
more major life acnvmcs and who by reason thereof requxres spccml

/.| education. :

. This change in chglbﬂxty cntena would not affect who is chgxble for scrvxccs
- under IDEA. All Smdents who are currently ehglble would remain eligible -
‘under the new defihition. And, as under current law, only students who are in
. need of special education services as a result of their disability, would be .
eligible.  Nor would this change require states. to radlcany change their
- eligibility criteria-- they could retain what they now use. including a
. discrepancy definmon for learning disability if they so wished. However,.
N states that were ready 10 move towards less categorical eligibility criteria and
assessments, conszstem wnh section 504 would be’able to :

o ,Formdla ‘

 To achzeve our goal of ensurmg that every child receives an appropnatc cduunon in the
least restrictive environment and receives services based on individual needs not label, it is

_ critical that federal and state financing systems do not create dxsmcenuvcs for appropriate
N placemems and semces Unfortunately current law and many state financing systems do
Just that. - - ) : : ~ :

: Twenty ‘'years.ago, when thc fodcral law ‘was first dcveloped Cungress found that one mllllon
. children with disabilities were excluded ennrcly from the public school system and many
“children with disabilities were participating in regular school programis but their disabilities

prevented them from havmg a successtul school experience because they were undetected. A
_critical purpose of the law- was. 1o cnsurc that children with disabilitics were identified and -
served. A funding formula that funded states based on the number of students identified and

- served created approprxate incentives to 1dcnt1fy children and serve tiem under IDEA. " And,

~ those incentives have been successful -- over 5 million students. are served under IDEA and

the number increascs cvery year , .

" Today, thc major policy concern is not that millions of dlbdbled chlldren are not identified or
~'not enrolled in school.. Critical issues instead are that too many children are served in
"' inappropriately restrictive cnvironments, and, in some comununities, that children --
- particularly minority children -- are often umppmprlarely identified as disabled in order to
1 generate funding to either remove. them from thc regula.r classroom or purchase exu'a
services tor them . o

- The currcnt federal tundmg formula often creates mcennves that add to’ these problems -- and'
- creates disincentives for those states that scck progressive solutions to them. : For cxample
states such as Vermont and Pennsylvama have emharked on aggresswe programs of early .
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)
mterventlon and pre—referral in ordcr to serve students with dlsabxlmes in a lcss restnctwe .
and more appropriate manner. Yet, as lhey engage in these practices to serve children early :
and inclusively - practices that educators and families agree are excmplary -- they find the
number of students identified, as needing special education services -- and thus their federal’
. funding -- is declining. The federal funding fonnula thus is a direct disincentive to best
?practxce Allocating funding to states based on census -- that'is, the total number of children
- in the state -- would create incenives for states to undertake reforms ‘such as pre-referral and
. early intervention and dxsmccmlves for over-representation of minorities. - Such a change .
‘would- pot affect procedural safeguards or the requirement to idcntify and serve all children
with disabilities who- need special education.  Allocating funding to states based on census !
~would also simplify administration of the program -- reducing data collectlon burdens and
avmdmg the problems of maccurate chﬁd counts. g :

‘Sme fundmg formulas frcquently also contain dlsms:entlves to apprcpnately cervmg studcnts
" 'in the least restrictive environment.  For example, in some states, if a district seeks to keep a2
" child in his neighborhood school becausé it believes that the student is approprlately served
_ in the regular classroom, the state will not pay for the supports and accommodations that’
child needs.to be able to succeed’ in that less restrictive environment. The lack of state -
. funding in this instance is due solely to the state’s ‘funding foramla, not thc needs of the
' student. Indeed, that same state would pay most or all of the cost of an expensxve separate
placement. Not surprisingly, research shows that states that pay districts more for teaching .
- special education smdents in restnctwe env1romnents have fewer mxdcnts in thc regular -
classroom - ‘

New Dlrectxons for the Formula

lém Amend IDEA so that allocations to states over- and above their FY1995
~ funding levels would be based on the total number of children in the sta;;e_,
‘ rcga.rdless of the number of clnldrcn 1dcnt1fled as dlsabled

\) Y o Amend IDBA to rcqur.re states [0 demonstrate that their state f\inding formula
-\ - does not create. incentives for providing educatlon in 2 more. resmcuve
' - cnvxronmcnt than i 1s pcrm1ttcd by the LRE provisions. :

v, ENSURE THATFAMILIES TFACHERE‘; ANIi pnm?cmx,s HAVE THE _
'~ KNOWLEDGE AND TRAINING THEY NEED TO WORK EFFECTIVELY
WITH STUDENTS AND WITH EACH OTHER

' Developmg an educauonal system in- whxch each chﬂd Wlth dlsabmtxes has the benefit of }ugh
expectations, acccss to the gcneral curriculum with the individualized supports and .
- accommodations he needs, in the regular education classroom where appropriate, requires
_ improved practice by teachers and administrators and new relationships between teachers and
- families. Ach1evmg this goal will ot be posqble unless fammes teachers and pnnclpals ‘

) ;
'.;' . R
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have the knowledge and trammg tbey need 10 work effectwely w1th studcnts and thh cach
other. v

Devcloping knowledge, training, and beter working relationships-will require new’ ’
‘approaches that build on our increased knowledge of what works for i improying educational .
: rcsults for children with disabilities. First, the discretionary programs authorized vnder Parts
C throuigh G of IDEA should be restructureéd in ways that support: (1) intensive and powerful
- professional development that enables general education and special education teachers and
 principals to help students with disabilities achieve to high standards; (2) research that-
. continually expands our knowledge of how to improve educational results for students with
. disabilities; (3) technical assistance that assists educators in using the lessons [rom research 4
i the classroom; and (4) increased attention to assisting families in helping their children - 3
- achieve to high standards. Second, specific steps should be taken to suengthcn working
~ relationships between families and schools in three critical areas -- increasing involvement ofv
. families in decmxon-makmg, improving. mfon'natxon avaﬂablc to families, and reducmg S
'adversanal dispute resolutmn

A, B Restructurmg the Dlscreuonary Authontles N

For 19 years the dxscrenonary authormes have p‘layed a crmcal role in suppomng the

development of knowledge about the needs of children with disabilities. However, few.

dispute that these 14 programs are not achieving their potential and could do far more in -

supporting the efforts of familics, teachers, schools, administrators, researchers and

institutjons of. higher education to work together to improve educational results for children
' with disabilities. - Under current law, the 14 separate discretionary programs are: free-

" standing and self-contained rather. than tools for meeting the broader purposes of IDEA and -
.improving the implementation of Parts B and H. Not only does the multiplicity and narrow
focus of the programs impede the development of powerful, coherent approaches to .
improving results for students with disabilities, but also there are significant gaps in current
-authorities (e.g.. model projects for students with learriing disabilities are limited to children
under 8 years old; model projects for drop-out prevention are limited 1o students who-are in
high school or who are severely emotionally disturbed). In addition, administering the = -

* numerous discretionary programs requires significant federal staff.” As We work to make .
government smaller and more efficient, there will be fewer. OSEP staff to adnnmster these
programs -- makmg effectwe adrmmstratmn problr:mauc . R

What is needed is a comprehensive and coordmated approach for using dlscrenonary funds to - .
_ improve results for students with disabilities by ensuring that families and teachers have the = -
- knowledge and training they need to be effective. ' This will require a new emphasis on
systemic approaches to improving implementation of Parts B and H; a powerful research
strategy; a well-coordinated system of technical assistance that addresses the most pressmg
needs of States efficiently and effectively; enhanced ability for State agencies to carry out
“their own plans for program improvement through professional development, technical
assistance and systems change activities; and better coordination with other program
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| :mprovement actwmes fundcd othcr such aulhontles as Goals 2000 and ESEA

Perhaps no other actlvlt) wﬂl bz, more Cnllbal in our effort o lmprove results for students -
~ with disabilities than ensuring that teachers and other staff serving students with disabilitics
have the neccssary skills and knowledge to address their special needs. The need for .
. professional development is particularly acute as States provide for participation of students
with disabilities in curriculum aligned with State standards and the placemem of more.
studems in regular claﬂsrooms : S : 4
Hlstoncally, spemal educanon and regular education have operatcd as. s¢paratc systems with -
separate bureaucracies and separate training programs. even though today the majority of
- students with disabilities spend all or part of their time in regular education classes. Most
* "regular” education teachers have never received training on working with students with
* disabilities. - Most special education personnel are ill-equipped to work in rcgulaf classrooms
because their training focuses on serving students with disabilities primarily in segregated
environments. This situation is slowly changing as more States are rcqumng special
- education waining for new regular education teachers. and as more institutions of higher
, ' education are combining their schools of special and regular education.’ However; these .
‘ reforms only affect new teachers. The bulk of the educational wcrk force remams wnhout -
- educanon or trammg to serve students with disabilities.

- Current professmnal development acnvxtxes too often pcrpctuatc this status quo States are

. Tequired to plan for comprehensive systems of personnef development (CSPDs) but are given .
few resources to implement them. Because traxmng of regular and special education teachers
proceeds on dlfferent tracks little training is given regular educatxon personnel to provxde

+ education classrooms for all or part of the day. And, msufficxent tralmng is given special -

- education teachers in thé contcnt-knowledge necessary to help studerits with disabilities learn
to mgh standards or the skills necessary to work in mtegrated classrooms ‘ :

' Moreover. 1nst1tut1ons of higher education are the pnmary recipients of Part D fundmg but
too often function mdcpcndently of the nceds of Staies for personnel. And, programs {0
develop new pre-service and in-service training programs are not linked with ongoing State

A personnel development activities or to broader State and national goals such as the

~ development of model national standards or croqs-categoncal certification. Finally, the many

* separatc independent awards made under Part D hinder overall reform of teacher training and
systemic changes (e.g., portable certification requirements and reducing overspeczahzatwn)

- that would  help address the nccd for quahﬁcd pcrsonnel

| , What is nccdcd is hxgh quahty profcssmnal dcvclopmcm for all reachers. and school.
administrators who work with students with disabilities designed to ensure high expectations,
-access to the gencral cyrriculum and appropmtc services and. supports prmnded ‘Whenever

possxble} in the regular classroom -

15
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New Dtrecnons for Dlscretlonag,:<Author1t1es

0

Amend IDEA to create four powerﬁll new dxscretlonary authunues that would -
rcpldoe the current Parts C through G. ‘The four new authorities would be: (1)
Professional Development; (2) Research and Knowledge Development; (3)
Technical Assistance and Systems’ Change: and (4) Family Training. Each is
described below. 'In order to ensure that issues concerning the special needs of
children with low-incidence d1sabﬁ1t1es are adequately addressed in the four- .
discretionary authorities, thcrc would be a floor for dw.reuonary spemimg on
low-madence dlsablhty

Profcssional Development

A restructured IDEA professional development-authority would contain the
following four elements: (i) National activities to support state of the art
practices and promiote. portability and cross&awgoncal approaches (ii)
Activities to bnild capacity of colleges and universities to ensure strong -
leadership in regular and special educarion administration and teacher training
(iii) Regional grants to colleges and universities for increasing supply and
quality of personnel to work with students with low-incidence disabilities:. and
(iv) Grants to SFEAs for training of all teachers and principals working with
students with disabilities tied 10 ESEA, Goals 2000 and an IDEA pro:tessxonal
development plan Each is descnbed in detaﬁ below. -

@ National actmtxes to leverage the professnonal devclopment system
and build capacity of institutions of higher education and state professional
development programs and promote state of the art practices. This would
be a 'general authority for national activities such'as development of exemplary
measures of assessing teachers and staff for licensure and certification;
activities 10 promote Cross- categoncal approaches to training, cemﬂcanon and
hcensure, and, actxvmes that promote portability. of cemﬁcatwn

) Actwmes to develop capacxty of mstxtutmns of hngher cducatlon to
ensure strong leadership in regular ‘and special education administration
and teacher training. Currently, approximately $10.7 of Part D funds. are
used to support the development of special education leadership personnel,
including teacher trainers, administrators, and rescarchers. In order-to
improve results for sudents with disabilities, this program should focus on
ensuring that Ph.D level leadership personnel in both regular and special
education have the skills and training necessary to help studenits wnh
dlsabllmes achieve to hlgh standards

The new authonty would continue to,provxde scholarships and stipends, but

L 16
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_ Would maximize thelr effectlvenesq in mprovmg pre-servme tra1mng by: (1)
giving preferences to institutions that cormect their special education and
general education programs; (2) supporting attention to special ‘education

~ issucs in regular education programs for principals and other administrators; -
~and (3) targeting awards to programs that are research-based and support best
practxccs : . , ‘

(i) Grants to mstitutions of mgher educauon for mcreasmg supply and
quality’ of low-incidence personnel. In many areas of the country there are
significant shortages of personnel quahﬁed to work with students with low-

“incidence disabilities -- autism, traumatic brain injury, dcaf, blind, dcaf-bhnd
significant and mulnple disabilities. However, the current program is not
i . effectively meetmg the need. There are'now several hundred separate grants
supporting pre-service for- low-incidence personnel. Not only does the :
. geographical distribution of grants bear no relationship to the dxstnbutxon ‘of
teacher shortages, but also most programs are extremely small -- many thh
.only one professor , .

: .A restructured loqucxdence pre-scrvice program wouId phasc ina rzgxonal
approach 10 support the development and long-term support of high-quality
programns. Elements of the program would include: (1) grants would be made'

- for pre-service programs by region for each low- incidence disability category;:

- (2) grants would be fewer and larger to promote high quality programs and to
~'promote Cross- categoncal approaches; (3) grants would -be made to institutions

- . of higher education or to regional consortia-of such instwtions and SEAs; (4)

., . grantees would have to show how their program would meet the needs of the

S - States in the region; and (5) grants would support portability of credentials by

- requiring States to indicate how rhey are working with other States in the
region and with the grantee to ensure pcrtabmty of ceruﬁwuon for smdcms
trained in the program . , :

. {iv) - Grants to SEAs fm IDEA professmnal development plan to support
‘training of all teachers working with students with disabilities. The new -
- . authority would build on the nf:wly enacted professmnal development
authorities of Goals: 2000 and ESEA to create 4 cohesive approach to the
training of all teachers. It would also make IDEA profcssmnal development a
. " driving force for i ‘improving the entire IDEA program by giving States the
. . tools to addrcss professional development under IDEA in return for increased
: accountabxhty for- attammg posmve outcomnes for students with d1sab1ht1es

Tn order to give States’ thc ability to develop viable trammg systems funds
‘would be distributed to the States on a formula basis to meet their professional ~
“ development needs for teachers of students with disabilities. ' At the heart of

(N
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- thls new authonty Would be a state pian for IDEA professxonal developmcnt
" linked to both the overall state IDEA plan and to the Suate’s Goals 2000 and
R ESEA plans for professwnal development

~ The State IDEA pmfessxonal development plan would ptowde the framcwork
.. for professional development for all teachers and administrators working with -
. smdents with disabilities and the framework for-expenditure of all IDEA funds
~ used by the Statc for profcsswndl development (both grants under Part D and
- any of the Part B 2{}% Qtate set-aside used for professzonal development)

o The new antlwnty would encourage deep attentxon to in-service trammg and
- increasing the quahty of the current work force, while also recogmzmg the |
~ State’s obligation to take responszbﬂxty for teacher shortages in high incidence
~areas. We belicve that, except in exceptional circumstances. ‘market forces
. should ensure an adequate supply of hxgh incidence pcrsom:el -

In addition, the state plan would be tled to OSEP monitoring by Tequiring .
-States 10 show how. their professmnal development strategy addresses
deficiencies identified in monitoring (including insufficient numbczs of
- Personnel). Currently, there is no link between state CSPD efforts.and

: momtonng findings. Requiring state plans to address monitoring ﬁndmgs -
and gwmg states resources to address problems -- would create a contmuous

. improvement feedback loop” that'could be a szgmﬁcant step, in our cfforlb o
improve unplementatxon of IDEA..-

o 'Research and Knowle:;ge-pe_velopment

.. This authority would support research, development, model démonstrations, .
‘outreach, and synthesis studics for all dlsabxhty catcgories and all age ranges.

4 Tt would invite broad-based planning from various constituencies in developmg
-a comprehenswe, long-range rescarch and development agenda and would
support large scale evaluations and assessments that have the potential to
s:gmficantly increasc our knowledge and improve the implementation of »

-IDEA.” Research would be’ systemnatically developed through demonstrations,
- disseminated through outreach systematlcally, and hnkcd o lcchmcdl
assmrance ‘ o

.. 0 Techmcal Assxstance and qutems Change S

Thls authorlty Wculd suppon a range of conrdmatcd techmcal assistance
- acnvmcs such as statewide systcms change granis, resource cemters, and
linkages to the comprehenswe technical ‘assistance centers to be funded under -
- ESEA. Activitics would be designed to cnsure that the most current
knowledge is rap1d1y commumcated to educators; to en‘nance the ablhty of -

PN

18



DEC-13-94 TUE 15:19  USDOE/OSERS - FK NO. 202089252 P.22/23

' State education agencies to carry- out their own plans for ‘program’
- improvement; and to promote better coordination with other program ,
unprovement activities funded under such authorities as Goals 2000 and ESEA

in order to lcvcrage those resources and provide for the inclusion of students
‘with dxsahﬂmec in school reform activities.

o  Family Tranmng ‘
~« . _ This authority would build upon and strengthen current famxly trammg
s pro_}ects A _

PRI

B. Su-engthemng Working Relatmns between Fannhes and bchools

Faxmhes arc a Chlld s first and be5t teacher and therr most unportam advocates While the
- IDEA creates a strong framework for family-school collaboration, more could be done to
strengthen working relationships between families and schools. Building upon current family
training centers and heightening thexr focus on improving ¢ducational results for ¢hildren is
an essential element of ‘an overall strategy. We believe that other key elements of an overall '
. strategy include increasing involvement of families in decision making, improving notice
‘requlremems and- reducmg the advcrsanal nature of the complamt and hearmg process.

- Involvement of families in decmons about thelr child’s education are at the heart of the |
IDEA framework for family-school collaboration. Yet, families are often excluded from -
‘fundamental decisions regarding the placement of their child. While families are required by
‘law to be included in IEP mectings, there is no rcquirement that placememnt decisions be L
made by the 1EP team or that famxhes be mcluded in makmg placement dec1s1ons

. Detalled notlce to famxhes of their rights isa cnn;al safeguard, yet families often receive
" notice of their rights in a blizzard of overwhclming and duplicative notices writien. in
confusing "legalese.” Current law requires full explanation of all rights whenever the school
notifies the family of a proposal or refusal to initiate or change the idemtification, evaluation,
or educational placement of a child or the provision of a free appropriate public education to
the child ~ which can happen several times a year. IDEA reauthorization should ensure that .
“families receive -- in understandable language and format, and with appropriate frequency --
- the information they need to make informed dcuslﬂns and should also reduce the amount of°
‘ redundant mformatzon that puh'hc agencies are currently requxred o prowdc to families. -

- The complamt and hearing process are central to unplementanon of the law. I—Iowever., due
process should be a last resort when less adversarial methods of resolving differences have
failed. Due process hearings generally are very costly in terms of .time and financial’

' resources, and severely strain-families’ and school personnel’s emotional resources and good
will. Moreover. our experience under the Act indicates that due process is most commonly a
very lengthy process and student necds may go months or years without being addressed
whz]e lawyers conmme to battle Many states have created medxanon systems Whlch have e
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becn extremcly successful in resolvmg famlly-qchool d1sputes quickly and effectlvcly
However, states are not required to offer mediation to familiés, and in a number of states.
famxlxes often have no opportumty to reenlve dmputes by medlatlon oo S ‘

'-'NewDircctionS' R L
o Modxfy rcgulatmns ) rcquuc states w0 mclude fannhes m placement decmons

o Amend IDEA notzcc provmon to rcqulre Ihat famllxes receive. notice of all
y essential safeguards once a year and that they receive notice of spccmhzed
. information whcnever that information is relevant.. (For example, notice of
" specific due process hearing requirements would be prowded when the school
~ proposes an initial evaluation, when the family or agency initiates a hearmg or L
. when the fzxmly requests mformauon ) -'

o ’Requue state agencies. to offer medlamn as an optlon for dxsputc rcsolunon

‘ and require the school district to engage in mediation if the family wishes 1o .
-mediate. Ensure that medxatxon cannot be used.to dclay ‘Or deny access to. due
process .~ : : -

A FOCUS RESOURCES ON TEACHING AND LEARNING

- QOver the past twenty years, the IDEA and the unplcmcntatlon of the law have focu:,cd on
process without sufficient attenition to educational results for children with disabilities. The

~ focus on process without an equally strong focus on educational results for children with -

* disabilities, in turn, butdens schools, teachers and farmhcs with instructionally irrelevant
activities and unnecessary paperwork. - It will be far more difficult to achieve the signlflcant
mprcveme embodied in the other four principles without concomitant changes in how

© states and( Ioca? focus their attention and use their resources.” The IDEA reduthorizanon ,

_ must maxitniz€ the extent to which special education resources are devoted to teaching and

' learning of chlldrcn with disabilities and must promote grcdtt:r focus on quahty and results
not solely on Process and comphance A N .

Many of the new dIl’GCIlODS dxscussed above, wﬂl he‘p to focus fesources on teachmg and

learning. In particular, our proposcd new directions for IEPs, eligibility, initial and triennial -
_evaluations, and mediation will help to focus energy and resources on activities thh clear
‘educatxonal beneﬁts : : ~ o

In the casc of IEPs, new attenuon to access to the gencral curriculum and state asscssmems
“will help ensure a focus on educational resuits. - And, the replacement of short-term

* objectives with mcamngful annual goals and regular reporting to the family of the child's
progress, ‘will eliminate a paperwork requirement that most agree has little educational value

H
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August 31, 1994

TO:  CHR

FROM: Bill Galston

SUBJ: Reauthorization of IDEA

‘This morning I attended a two-hour meeting on IDEA chaired by

Secretary Riley at the Department of Education. A number of

outside experts were present (a list is attached to this memo).

As you mlght imagine, many issues were dlscussed including:
.0  the 31gn1flcance of Goals 2000 as a framework for special

education* the distinction between kids who can meet national

education goals with special services and those for whom the
.goals must be realistically adjusted

e} performance -based evaluation rather than the current
special education obsession withcprocess :

o) perverse program 1ncent1ves that generate overassmgnment to
special education programs :

o the need to avoid programmatlc and physical segregation of
special ed from "regular ed" whenever possible

© the importance of moving to earlier and more concentrated
intervention as an alternative to longterm placement in special
ed for many kids

o the central role of programs such as Reading Recovery in
effective early intervention .

No firm conclusions were reached, but it's clearvthat Secretary -
Riley is now taking a _personal_interest in this legislation and
intends to conduct a series of meetings--including some with
critics and_skeptics, none of whom were present-in-.the_room
today. ' '

\____}i'—'



List of experts and invited guests for the August 31 IDEA meeting
with Secretary Riley

Brian McNulty, Ph.D. is Assistant.to the Commissioner:of
“Education in Colorado and Executive Director of the Office of

' Special Services. Prior to this, Dr. McNulty was State Director
of the Spe01al Education Services unit for seven years.

Diane Lipton is Staff Attorney with Disability Rights Education
.and Defense Fund (DREDF), a national law and policy center
- working for the civil rights of people with disabilities. She is
the director of DREDF’s State Support Center, which provides
- technical assistance on disability and-special education law to
legal services offices throughout California. Ms. Lipton is also
“the Director of DREDF’s Children with Disabilities and Family
Advocacy Program.

‘Robert Slavin is Director of the Early and Elementary School
Program at the Center for Research on Effective Schooling for
Disadvantaged Students at Johns Hopkins University. Dr. Slavin
has authored and.co-authored more than 140 article and 14 books.
-He focuses on early reading intervention programs such as Success
for All. He has coined the term(&peverstreamlng' ‘to describe-:a
focus on keeping all children in the mainstream durriculum and
class by intervening early to prevent academic difficulties.

‘Charlene Green is Associate Superintendent in the Chicago Public
Schools. She is disabled and comes from a minority background.

Asa Hilliard is a professor of educational psychology in the
. Department of Educational Psychology and Special Education at
.Georgia State University. He focuses on the evaluation and
assessment used to place students into special education. He
recommends changing the assessment tools and to provide "dynamic
assessments" with meaningful information and full description of
how each student functions.

Edward Lee Vargas is Division Superintendent for Support
Services, Santa Ana Unified School District, Santa Ana,
.California. He has a background as a special education teacher.
‘He is mostly concerned about increasing accountability and about
providing schools with the flexibility to improve the academic
performance of special education students.

John Pannell is principal at Malcolm X Elementary School. His
school is part of the early childhood inclusion programs in the
DlStrlC of Columbia.

Nancy Williams is a-thlrd grade teacher at Myersv1lle Elementary
School in Myersville, Maryland. She has experience w1th both
regular and special education students.
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The U,3, Naews and World Report's recent investigative report, e

"Smacial Education: Separate and Unequal®, identified a number

of critical issues which ﬁhe sducation system must address.
Althougir those of us—in—the fisld-ef—educativmr rucoymtze-that WT"?
must do-a better—jub adueut*ng-ehé%dreﬂ—uieh—d%saﬁ%%&hiunh4uu+
ensur&nq~gnatunhay~a;swh%ﬁﬁﬁ&d_&wthnuﬂﬂwnei—:aﬁn:n_gng_
imprayvanent—effonse—ue-atau- EEI{Z6 Cthat 1n BaNy arsi¥ chnildren |

/.
recognition of what the edugation syatem is doing right that I

believe to be painfully omitted from the article. Unfortunately,
this omission will result in the public having a less than
balanced view of what is happening in special education. There
have been significant accomplishments and pesitiva changes for

children and youth with disabilities as a result of tha passage

of P.L. 94~-142.

When P.L. 94-142 was passed ehefe vere hundreds of thousands of
students with disabilities who were denied public education. ‘
‘Also, it is impartant to remember that at the time of its passage
large numbers of students with developmental diganilities were
placed in institutions. The abusive conditions that theea
children experienced in these settings were well-dbcumonted at
the time. The provision of free appropriate public education for

these students has enabled thousands of childran to stay with

their families in their community.
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I would like to also point out that when the law was passed
education was just beginning to recognize the needs of children
with learning disabilities, students with nermal intelliQonca who
had significant difficulties learning to read, write, or
calculate. Though we‘ha&h much to do to 1mprc§n the education
these children receive, we know from research that when these
studants receive sufficient help and access to appropriate
curriculum, they are likely to be successtful, employed adults.
We also know that when these students are simply placed in
general sducation preograms witheut support and accommodations,

. thay aftan fail and are far more likely to drop ocut of school and

ba unemployed.

If we are to make the promise of P.L. 94-142 a reality for all of
our nation's 5 millieon children and youth with disabilities, va
must address the problens encountered by the fiald while
preserving our harde-won gains. We should naever return to the days
whan disabled children and their families were denisd the right

to appropriate education.

Although we have devoted significant resources to educate
digabled childran, the coast of neglecting their needs, will be
far greater. Disabled Americans have the higheat unemployment
rate of dny minority group in the United States. Praesident
Clinton has emphatically stated that, "Wé do not have a person to

waste." Inmproved access te effective educaticon for people with
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digsabilities is central to achieving that vision. We ara thus
committed to insuring that the right of children with
disabilities to an affective, individualized, education is

preserved through improved implementation of the IDEA.
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of Children with Disabilities Program and
Preschool Grants for Children with
Disabillities; Final Rule
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002 / Rules and Regulations

' DEPARTMENT OF EDUCATION
34 CFR Parts 300 and 301

RIN 1820-AA89

Assistance to States for the Education
of Children with Disabllities Program
and Preschool Grants for Children with
Disabliiities )

AQENCY: Department of Education.

AcTion: Final regulations with
comments invited.

SUMMARY: The Secreia.y isgues final
regulations for the Assistance to States
for the Education of Children with
Disabilities Program under part B of the
. Individuals with Disabilities Education
Act (part B). The regulations are needed
{1} to implement the amendments to part
B that were made by the Handicapped

Programs Technical Amendments Act of -

1988, the Education of the Handicapped
Act Amendments of 1890 (1890
Amendments), the National Literacy Act
of 1991, and the Individuals with .
Disabilities Education Act Amendments
of 1991 (1981 Amendments), and {2) to
make changes based on the
Department’s experience in
administering part B. The Secretary also
amends existing regulations to
implement the amendments to the
Preschool Grants Program under section
619 of the Individuals with Disabilities
Education Act that were made by the
1991 Amendments.

EFFECTIVE DATE: These regulations take
effect either 45 days after publication in
the Federal Register or later if the
Congress takes certain adjournments,
with the exception of the following
sections: § 300.110; §§ 300.121-300.123;
§§ 300.1253-300.134: § 300.136;

§§ 300.138-300.141; § 300.144;

§ 300.146:§ 300.148; § 300.149; § 300.152;
§ 300.153; § 300.180; § 300.192; § 300.220;
$§ 300.222-300.227; § 300.231: § 300.235;

§ 300.238; § 300.240: § 300.280; § 300.281;
§ 300.284; § 300.341: § 300.343; § 300.345;
§ 300.346: § 300.349: § 300.380-300.383;

§ 300.402; § 300.482; § 300.483: § 300.505;
$§ 300.510; § 300.512; § 300.532; § 300.533;
§ 300.543; §§ 300.561~300.563; § 300.585;
§ 300.569: § 300.571; § 300.572; § 300.574:
§ 300.575; § 300.589: § 300.800; § 300.653;
§§ 300.660-300.662: § 300.750; § 300.751;
and § 300.754.

These sections will become effective
efter the information collection
requirements contained in thase
sections have been submitted by the -
Department of Education and approved
by the Office of Management and
Budget under the Paperwork Reduction
Act of 1880,

If you want to know the effective date
of these regulations, call or write the
Department of Education contact
person. A document announcing the
effective date will be published in the
Federal Register.

ADDRESSES: All comments should be
addressed to: Lucille Sledger.
Department of Education, 400 Maryland
Avenue, SW., [Switzer Building, room
3615), Washington, DC 20202-2720.

FOR FURTHER INFORMATION CONTACT:
Thomas B. Irvin, Office of Special
Education Programs, Department of

' Education, 400 Maryland Avenue, SW.,

{Switzer Building, room 3615),

Washington, DC. 20202-2720. Telephone:-

{202) 205-8825. Individuals with
deafness or hearing impairments may
call (202) 205~9090 for TDD services.
SUPPLEMENTARY INFORMATION:

I. Part B Program

Part B authorizes formula grants to
States and, through the State
educational agencies {SEAs), to local
educational agencies (LEAs) and
intermediate educational units (IEUs) to

. assist them in meeting the special

educational needs of children with
disabilities. In arder to be eligible for

funding under this program, SEAs, LEAs,

and IEUs are responsible for ensuring
that all children with disabilities have
available to them a free appropriate
public education (FAPE), and that the
procedural protections in part B and the
implementing regulations are extended
to these children and their parents.
These final regulations implement the
changes made to part Bby the
Handicapped Programs Technical
Amendments Act of 1888, the 1990
Amendments {Pub. L. 1014786, enacted

. October 30, 1990), the National Literacy

Act of 1991 (Pub. L. 102-73, enacted July
25, 1991}, and the 1931 Amendments
{Pub. L. 102-119, enacted October 7,
1991]. In addition, these regulations
make changes based on the
Department's experience in -
administering part B.

On August 19, 1991, the Secretary
published a notice of proposed
rulemaking (NPRM] for this part in the
Federal Register {56 FR 41266). The
NPRM proposed to make the following
changes to implement the 1990
Amendments:

(1) Add "autism” and *'traumatic brain
injury” as separate disability categories
in the definition of children with
disabilities, and include definitions of
those terms.

{2} Delete “in schools” from “social
work services in schools” in the list of
eligible related services in § 300.13(a) of
the current regulations for this part and

delete “in schools” from the definition of
“social work services in schools”
included at § 300.13(b)(11) of the current
regulations for this part.

{3) Add a definition of “rehabilitation
counseling services™ to implement the
statutory amendment to the definition of
“related services™ in section 602(a}{17)
of the Act.

{4} Add the statutory definitions of
“assistive technology device” and
“assistive technology service” and
include a requirement that if a child
with a disability requires these devices
and services in order to receive FAPE,
the public agency must ensure that they
are made available.

" {5} Add provisions on transition
services, including [a) a definition of
“transition services” in § 300.18; (b] a
provision specifying that the public
agency must ensure that certain
transition services personnel participate
in meetings to develop, review, or revise
a student’s individualized education
program (IEP) if transition services are
being considered; (c} a Note, based on
§ 300.344{a})(4) of the current regulations,
stating that, if appropriate, the public
agency must include the student in [EP
meetings conceming transition services:
{d} a requirement that the content of the
IEP must include a statement of needed
transition services and of interagency
rasponsibilities or linkages if other State
agencies have responsibility for
providing or paying for those services;
and (e) a provision specifying that if a
participating agency fails to provide
‘agreed upon transition services, the
public agency must reconvene the [EP
team to identify alternative strategies to
be implemented to meet the transition
objectives in the student’s [EP.

{8) Replace the current regulations on
the comprehensive system of personnel
development {CSPD} in §§ 300.380-

-300.387 with new provisions reflecting

changes made by the 1990 Amendments,
and make other changes to simplify and
update the CSPL provisions of the
regulations.

The NPRM also proposed to make
other changes in the current regulations
for this part, including (1) deleting the
data collection reporting provisions in
§ 300,124 and portions of §§ 300.125-
300.127 of the current regulations; (2)
deleting the current regulation in
§ 300.382 regarding inservice training,
and at § 300.321(c) prohibiting the use of
part B funds for preservice training; (3}
adding a Note following § 300.128 to
clarify the résponsibility of the SEA and
the State's part H lead agency for child
find activities for infants and toddlers
with disabilities if those agencies are
different; (4} adding a provision to
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§ 300.504 to-clarify the conditions that
must be met if a State adds consent -
requirements beyond those.in the ,
Federa! regulations:; (5) specifying that
findings of fact and decisions in due
process hearings must be made
available to the public. after deleting
personally identifiable information; (6}
adding a provision to § 300.510 regarding
which officials may not conduct State-
level reviews; and (7) transferring
requirements on State complaint
procedures from the Education
Department General Administrative
Regulations (EDGAR) (34 CFR-

§§ 76.780~-76.782) to this part in

§ § 300.860-300.682, and max.rq some
modifications to those requirements.

These final regulations incorporate
technical changes made to part B,
including changes made by the 1980
Amendments, to update the terminology
and references used in the current
regulations. Examples of these technical
changes include: (1) Deleting all
references to “handicapped children"” in
the regulations and substituting
“children with disabilities;” (2) deleting
all references to “annual program plan™
and substituting “State plan;” (3)
revising the list of other regulations that
apply to this program in § 300.3 to
include all currently applicable
provisions of EDGAR; and (4) ‘
abbreviating certain frequently used
terms and adding a new note following
the heading in subpart A, “Definitions.”
to specify that abbreviations will be
used in place of certain terms in the
regulations {e.g.. “[EP" for
“individualized education program” and
“SEA" for “State educational agency”).

These final regulations also
implement changes to part B made by
the National Literacy Act. by amending
the list of jurisdictions eligible to
participate in the part B program {i.e., by
deleting the Trust Territory of the Pacific
Islands and adding the Federated States
of Micronesia, the Republic of the
Marshall Islands, and Palau).

In addition, these final regulations
incorporate certain technical changes to
part B made by the 1991 Amendments.
These changes conform the regulations
to the statutory changes and are
implemented as final regulations. The
Secretary, however, invites comment on
these changes and on whether
additional regulatory changes are
" needed with respect to the statutory
changes made by the 1981 Amendments.

Analysis of Comments and Changes

In response to the Secretary's
invitation in the NPRM, 280 parties
submitted comments on the proposed
- regulations. An analysis of the
comments and of the changes that have

been mads in the regulations since

an appendix to these final regulations.
Major Changes in the Regulations

The following discussion in section A,
Technical Changes, identifies the
changes made to reflect statutory
amendments to Part B made by the
National Literacy Act. Section B,
Substantive Changes, identifies all
major changes made in the regulations
based on the NPRM published on
August 19, 1991, Additional changes
made in the regulations in this document
as a result of the 1981 Amendments are
identified separately in section C.

A. Technical Changes

In accordance with changes made by
the National Literacy Act. § 300.700 has
been revised to reflect the current
names of the successor entities to the
Trust Territories of the Pacific Islands.
Similarly, § 300.711 {previously
numbered § 300.710) now lists the
current names of these entities,
consistent with a statutory change made
by the National Literacy Act as
amended by the 1991 Amendments.

B. Substantive Changes

Below is & summary of the major
substantive changes in these final
regulations based on the August 19, 1891
NPRM. References to section numbers
are to the final regulations.

1. Changes in Subpart A—General

¢ The proposed definition of “autism”
(% 300.7(b}{1)] has been revised to clarify
that the characteristics listed as
generally associated with autism are not
an exhaustive list of characteristics
necessary for a child to be considered as
having autism.

» The proposed definition of
“traumatic brain injury” (§ 300.7{b)(12}}
has been revised to describe this
disability category more appropriately,
and to clarify that the term “traumatic
brain injury” refers to injuries acquired
after birth.

* The proposed definition of
“rehabilitation counseling services”

{$ 300.16{b)(10)) has been revised to
change the term “qualified counseling
professional” to “qualified personnel.”

¢ The phrase “in schools” has been
retained in the definition of “social work
services in schools™ (§ 300.16{b){12})).
and the phrase “to receive maximum
benefit” in the statement concerning
mobilizing schoo! and community
resources has been changed.

¢ The last sentence of the proposed
Note following the definition of
“transition services” at § 300.18 has

- been revised to delete the statement that
publication of the NPRM is pyblished as -

the listed activities are only examples.

2. Changes in Subpart B~State Plans
and Local Applications

+ Proposed Note 2 following § 300.128
("Identification, location, and evaluation
of children with disabilities”) has been
revised to clarify that where the part H
lead agency is different from the SEA.
actual implementation of the child find
activities for infants and toddlers with
disabilities by the part H lead agency
does not alter or diminish the SEA's
responsibility for ensuring compliance
with child find and evaluation
requirements.

3. Changes in Subpart C—Services

* Proposed § 300.308 ("Assistive
technology") has been revised to specify
that assistive technology devices and
services must be provided if required as
part of special education under § 300.17,
related services under § 300.16, or

-supplementary aids and services under

§ 300.550{b){2). .

¢ Section 300.344 ["Participants in
meetings”']) has been revised (1) to
specify that if a purpose of a student's
{EP meeting is the consideration of
transition services to the student. the
public agency must invite the student
and a representative of any other
agency that is likely to be responsible
for praviding or paying for transition
services. and {2) to clarify what the
public agency must do if either the
student or the agency representative
does not attend.

s Section 300.345 (“Parent
participation”) has been revised to
provide that if a purpose of the [EP
meeting is the consideration of
transition services, the notice to the
parents about the meeting must indicate
this purpose and indicate that the
student will be invited.

* Section 300.348 (“Content of [EP")
has been revised to specify that the
statement of needed transition services
in a student’s IEP must include the three
areas listed in the definition of
“transition services” in § 300.18(b).
unless the IEP team determines that
services are not needed in one or more
of those areas and includes in the IEP a
statement to that effect and the basis for
making the determination.

s Proposed § 300.347 ("Agency
responsibility for transition services™)
has been revised (1) to clarify that. ifa
participating agency does not provide
agreed-upon services, the public agency
must initiate another IEP meeting “as
soon as possible™; (2) to delete the
phrase “to be implemented."” following
“alternative strategies”; and {3) to add
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“and if necessary, revising the student's
¢ The proposed provision requiring
States to describe procedures for
enabling teacher aides to acquire the
necessary credentials for teaching
_ special education has been deleted from
§ 300.381 (“Adequate suppiy of qualified
personnel”).

¢+ The proposed definition of “regular
education personnel,” which would
have limited the regular education
personnel that a State's continuing
education system would need to
address, has been deleted from § 300.382
("Personnel preparation gnd continuing
education™).

4. Changes in Subpart E—Procedural
Safeguards .

s Section 300.504 (“Prior notice;
parent consent”) has been revised (1) to
delete the proposed provision requiring
States to establish and use informal and
formal procedures to deal with parental
. withholding of consent for services and
activities beyond those required in
§ 300.504(b); and (2) to clarify that if a
State has additional parental consent
requirements, the State must determine
the procedures it will use to ensure that
a parent's failure to consent does not
resuli in a failure to provide FAPE to the
child. Proposed Note 3 has been revised
to reflect these changes. The preexisting
provision concerning the circumstances
under which a public agency can
condition a benefit on parent consent
has been moved and modified to
accommodate additional State parent
consent provisions.

» Section 300.510 (“Administrative
eppeal: impartial review”} has been
revised to add a new provision requiring
the SEA to transmit review findings and
decisions to the State advisory panel
and to make those findings and
decisions available to the public. The
proposed provisions regarding the
impartiality of State-level review
officials have been deleted.

5. Changes in Subpart F-—-State
Administration

On July 8. 1992, the Department
published final regulations making
certain amendments to EDGAR and
conforming changes in program
regulations (57 FR 30328). That -
regulatory action removed the State
complaint procedures (§§ 78.780-76.782)
from EDGAR end amended part 300 by
adding identical requirements in
§% 300.670-300.672. These final
regulations make changes, as described
below, te those regulations based on the
camments recelved on the August 18,
1991 NPRM. The State complaint

procedures also are renumbered as
§¢ 300.860-300.682.
+ Proposed § 300.860 (Adoption of

- State complaint procedures) has been

revised to clarify that, while the State
complaint procedures must provide for
filing compleints with the SEA, the SEA
may expand its procedures 1o provide
for (1) the filing of a complaint directly
with a public agency in lieu of the SEA;
and (2) the right to have the SEA review
the public agency’'s decision on the
complaint.

* Proposed § 300.661 {"Minimum
State complaint procedures”) has been
reviz>4 to clarify that a public agency
also has e right to request Secretarial
review. : .

C. Changes Made to Part B by the 1991
Amendments

The primary purpose of the 1891
Amendments was to amend and
reauthorize part H of the Act {the
Infants and Toddiers with Disabilities
program). However, the 1891

- Amendments also included revisions to

other parts of the Act, including part B.

The following discussion includes
descriptions of the revisions to part B
made by the 1991 Amendments that
have been incorporated into these final
regulations:

1. Permitting Children, Aged 3-5. with
Developmental Delays to be Included by
States in the Definition of “Children -
with Disabilities”

The 1981 Amendments revised the
definition of “children with disabilities”
in section 602{a}{1) of the IDEA. In
accordance with that change,

§ 300.7(b)(2) provides that the term
“children with disabilities” may, at a
State's discretion, include children, aged
3-5, “(i} who are experien
developmental delays* * *and (if) who,
for that reason, need special education
and related services.” {Throughout this

. document, age ranges referred to in the

text are inclusive.) The legislative
history of the 1991 Amendments makes

. clear that the purpose of p.rmitting a

State to include these children in its
definition of children with disahilities,
“is not to expand or diminish the
population of children eligible under
part B, but rather to provide a State with
the discretion to ensure that all eligible
preschoolers are served and that -
children are not inappropriately
labeled.” (House Report No. 102-138, 4
(1991}, Senate Report No. 102-84, 15
{1891}]

The legisiative history further clarifies
that, although the 1891 revision to the
definition of "childven with disgbilities”
in section 602(a)1) of the IDEA {a
comperable to a component of the pert

H definition of “infants and toddlers
with disabilities,” the amendment
should not be construed as requiring a
State to use the same criteria for
children aged 3-5 as it uses for infants
and toddlers. A State may develop
different or more stringent criteria for
children aged 3-8, inclusive, than it uses
for infants and toddlers so long as the
criteria do not deny eligibility to a child
who would otherwise be eligible under
other categories included in section
602{a)(1) of the Act. (House Report No.
102~188, 4 (1981): Senate Report No. 102~
84, 15 (199).)

2 Transition of Individuals from Part H

toPartB

The 1991 Amendments added a new

_ pravision at section 613(a)(15) that

requires that each State plan set forth
policies and procedures relating to the
smooth transition for those individuals
participating in the early intervention
program under part H who will
participate in preschool programs under
part B. This would include a method of
ensuring that when & child turns age
three an IEP or, if consistent with
sections 614(a){5) and 6877(d) of the Act,
an individualized family service plan
(IFSP) has been developed and is being
implemented by the chiid's third
birthday. This change is reflected in a
new § 300.154.

3. Permitting LEAs to use IFSPs for
Children Aged 3-5

To assist in the transition of children
from the part H program to the part B
program, the 1091 Amendments added a
provision to section 614(a)(5) to permit
LEAS to use IFSPs, in lieu of [EPs, for
children with disabilities aged 3-5 if
consistent with State policy and with
the concurrence of the parents. This
change is reflected in revised § 300.343
of the regulations. The Secretary notes
that the “content of IFSP”’ provision in
the part H regulations (34 CFR 303.344)
is more detailed than section 877(d) of
the Act. States are encouraged to
implement the requirements in 34 CFR
303.344 for the IFSPy that they develop
and implement for children eged 3-5.

4. Comprehensive System of Personnel
Development {CSPD}

Consistent with a reviston of section
$13(a){3) made by the 1991
Amendments, § 300.380 of the
regulations has been amended to require
that & State’s CSPD) under part B be
consistent with the CSPD for the part H
program described in § 303.960. (The
1991 Amendments alsoadd a
companion provision to the part H CSPD
provision in section 878(b)(8) of the Act.}
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-5. State Administrative SetoAsxde for
Small States

The 1991 Amendments revised section
611(c)(2} of the IDEA to increase from
$350.000 to $450,000 the minimum
amount that each State may reserve
from its part B allocation for

administrative expenses. This change is -

reflected in § 300.620.

6. Part B Services for Indian Children
with Disabilities

The 1991 Amendments significantly
revised section 611(f). which authorizes
payments to the Secretary of the Interior
under part B for the education of certain
Indian children with disabilities. Section
300.709 has been revised in its entirety,
consistent with the new section 611(f}(1)
of the IDEA. Section 300.709 now
provides that, subject to meeting the

‘requirements in § 300.260, the Secretary
makes payments to the Secretary of the
Interior to meet the need for assistance
for the education of children with
disabilities on reservations, aged 5-21.

- who are enrolled in elementary and
secondary schools for Indian children
operated by the Secretary of the Interior,
and for Indian students aged 3-5 who
are enrolled in programs affiliated with
Bureau of Indian Affairs (BIA] schools
that are required by the States in which
the schools are located to attain or
maintain State accreditation and which
schools had such accreditation before
the enactment of the 1991 Amendments.

"Previously, the Secretary of the Interior
had been responsible for the education
of all Indian children with disabilities,
aged 3-21, on reservations 1) served by
elementary and secondary schools
operated by the Department of the
Interior, and (2} for whom services were
provided through contract with an
Indian tribe or organization prior to FY
1989. The amoynt of payment is one
percent of the aggregate amount of funds
available to all States for that fiscal
year.

In accordance with the new secnon
611{)(3) of the IDEA, and in light of the
revised responsibilities of the Secretary
of the Interior for the education of
Indian children with disabilities aged 3-
21 as specified in section 811{f){1) of the
IDEA, § 300.260 also has been revised.
That section’identifies the specific
provisions of sections 612, 813, and 614
of the IDEA that the Secretary has
determined continue to be appropriate
to applications from the Secretary of the
Interior. Similarly. § 300.263 has been
revised to reflect the regulatory
requirements that continue to apply to
the Secretary of the Interior in the
implementation of the program
supported by part B.

While the 1991 Amendments limited
the responsibilities of the Secretary of
the Interior for the education of Indian
children with disabilities, it expanded
the responsibilities of SEAs for Indian
children with disabilities on
reservations. Consistent with the
requirements of the new section 811{f){2)
of the IDEA., § 300.300 (Timelines for
FAPE) has been revised by adding a
new paragraph (c) to specify that, with
the exception of children identified in
§ 300.709(a) (1) and (2), the SEA shall be
responsible for ensuring that all of the
requirements of part B are implemented
for all children aged 3-21 on.
reservations.

In addition, iz accordance with the
new section 811(f)(4} of the IDEA. a new
§ 300.710 has been added to provide that
the Secretary make payments to the
Secretary of the Interior to be
distributed to tribes or tribal
organizations to provide for the
coordination of assistance for special
education and related services for
children with disabilities, aged 3-5. on
reservations served by elementary and
secondary schools for Indian children
operated or funded by the Department
of the Interior. The amount of the

payment is .25 percent of the aggregate -

amount of funds available to all States
under this part for that fiscal year.
These funds are to be used for child
find. screening, and other procedures for
the early identification of children. aged
3-3, parent training. and for direct
services.

The Secretary believes that those
statutory changes resulting from the
1991 Amendments can be effectively
implemented by incorporation into
existing regulations without additional
regulatory guidance. However, if
experience in the implementation of
these provisions indicates that
additional regulatory guidance is
needed, the Secretary will undertake
additional rulemaking at a future date.

11. Preschool Grants Program

The Preschool Grants program under
section 819 of part B of the Act provides
additional Federal financial assistance
to States for providing special education
and related services to children with
disabilities aged 3-5 and. at a State's
discretion, for providing FAPE to two-
year-old children with disabilities who
will reach age three during the school
year. The Preschool Grants regulations
in 34 CFR part 301 establish the
administrative procedures for applying
for and distributing Preschool Grants
funds.

The substantive rights and protections
established under part B of the Actand
its implementing regulations at 34 CFR

part 300 apply to 3-5 year old children
with disabilities. Therefore. these rights
and protections, which include the right
to FAPE, placement in the least
restrictive environment, and the
availability of due process procedures.
are not repeated in the part 301
regulations.

The 1891 Amendments mcluded
several revisions to section 819. The
following is a summary of those’
revisions: )

» The 1991 Amendments expanded
the age range for which SEAs and LEAs
may use Preschool Grants funds to
include two-year-old children with
disabilities who will reach age three
during the school year, whether or not
those children are receiving, or have
received, services under part H of the

‘Act. These children are entitled to

receive FAPE.

The use of Preschool Grants funds to
provide FAPE to two-year-old children
with disabilities is at a State's .
discretion and must be consistent with
State policy. This is not a requirement to
provide FAPE to all two-year-old
children with disabilities who will reach
age three during the school year. Rather,
this provision increases States’ options
for use of Preschool Grants funds to
meet the needs of children with ,
disabilities and their families during the
transition from early intervention
services under part H of the Act to
preschool special education unde. part B
of the Act. Although children below age
3 cannot be included in the annual part
B child count, States are permitted to
use their part B funds to serve these
children.

¢ Part H of the Act does not-apply to
any two-year-old child with disabilities
receiving FAPE. in accordance with part -
B of the Act, with Preschool Grants
funds. However, part H of the Act
continues to apply to all other two-year-
old children with disabilities. including
those receiving FAPE with other sources
of funds, such as part B funds under
section 611 of the Act.

These statutory amendments are
incorporated into these final regulations
in §§ 301.1, 301.3. 301.8. 301.10, and
301.30.

Waiver of Rulemaking

In accordance with section
431(b)(2)(A) of the General Education -
Provisions Act (20 U.S.C. 1232(b){2){A))
and the Administrative Procedure Act (5
U.S.C. 553), it is the practice of the
Secretary to offer interested parties the
opportunity to comment on all changes
proposed to be made in the
Department's regulations. However,
since the additional changes made in
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these final regulations that were not
included in the NPRM published for
public comment merely incorporate
statutory amendments and do not
establish new substantive policy, further
public comment could have no effect on
the content of the final regulations.
Therefore, the Secretary has determined
under 5 U.S.C. 553(b)(B) that proposed

_ rulemaking on these changes is
unnecessary and contrary to public
interest.’~ .

Invitation to Cominent on Provisions
Added to Part B by ths 1891
Amendments

Although: the Secretary publishes
these regulztions as final, the Secretary
invites cocmments on whether additional
guidance is required with respect to the
regulatory changes made to part 300 and
described above that reflect statutory
changes made by the 1981 Amendments.
In addition, the Secretary invites
comments on whether other regulatery
changes are desirable to implement the
provisions of the 1991 Amendments
relating to the transition of children from
the part H program to the part B

TOgram. .

Interested parties may send comments
to Ms. Lucille Sleger at the address
given at the beginning of this document
until November 30, 1092

All comments submitted in response
to this document will be available for
public inspection, during and after the
comment period, in room 3815, 300 C
Street, SW.. Washington, DC, between
the hours of 8:30 a.m and 4 p.m., Monday
through Friday of each week, except
Federal holidays.

Executive Order 12201

These regulations have been reviewed
in accordance with Executive Order
12291. They are not claasified as major
because they do not meet the criteria for
m?ijor regulations established in the
order.

Paperwork Reduction Act of 1980

The following sections contain

information collection requirements:

% 300.110; §§ 300.121-300.123;

$3 300.125-300.134; § 300.136;

§$§ 300.138-300.141; § 300.144; § 300.146;
§ 300.148; § 300.148; § 300.152; § 300.153;
§ 300.180: § 300.192; § 300.220;

$§ 300.222-300.227; § 300.231; § 300.235;
§ 300.238: § 300.240; § 300.280; § 300.281;
§ 300.284; § 300.341; § 300.343; § 300.345;
§ 300.346: § 300.349: §§ 300.380-300.383;
§ 300.402; § 300.482; § 300.483; § 300.505;
§ 300.510; § 300.512; § 300.532; § 300.533;
§ 300.543; §§ 300.561-~300.583; § 300.565;
§ 300.569; § 300.571: § 300.572; § 300.574;
§ 300.575; § 300.588; § 300.600; § 300.653;
§§ 300.860-300.862: § 300.75(; § 300.751;

and § 300.754. As required by the
Paperwork Reduction Act of 1880, the
Department of Education will submit a
copy of these sections to the Office of
Management and Budget (OMB) for its
review. (44 U.S.C. 3504(h}}

‘The 50 States, the District of
‘Columbia, Puerto Rico, 7 territories, and
the Department of the Interior are
eligible to apply for grants under this -
part. The Department needs and uses
information submitted by these entities
to determine whether they meet the
regulatory requirernents listed above.
The 60 eligible entities under this
program submit triennial State plans in
order to receive part B grant awards.
The annual public reporting burden for
this information collection for the year -
of an entity’s submission is estimated at
29 hours, including the time for gathering
the data needed, and completing and
reviewing the collection of information.

Organizations and individuals
desiring to submit comments on the
information collection requirements
should direct them to the Office of
Information and Regulatory Affairs,
OMB, room 3002, New Executive Office
Building, Washington, DC 20503;
Atiention: Daniel ]. Chenok.

Intergovernmental Review

This program is subject to the
requirements of Executive Order 12372
and the regulations in 34 CFR part 79.
The objective of the Executive order is
to foster an intergovernmental
partership and a strengthened
federalism by relying on the processes
developed by State and local
governments for coordination and
review of proposed Federsl financial
assistance.

In accordance with the order, this
document is intended to provide early
notification of the Department's specific
plans and actions for this program.

List of Subjects
34 CFR Part 300

Administrative practice and
procedures, Education, Education of
individuals with disabilities, Grant
programs—education, Privacy, Private
schools, Reporting and record keeping’
requirements.

34 CFR Part 301
Education, Education of children with

disabilities, Grant pmgrams-—educanon.
Reporting and record keeping
requirements.

Datsd: August 18, 1982

(Catalog of Federal Domestic Assistance
oumber 84.027, Assistance 10 States for

Education of Children wuthmablhhes:
84.173, Preachool Grants Program)
Lamar Alexander,

Secretary of Education.

The Secretary amends title 34 of the
Code of Federal Regulations by revising
part 300 and amendmg part 301 as
follows:

1. Part 300 is rev:sed toread as
follows:

PART 300—ASSISTANCE TO STATES
FOR THE EDUCATION OF CHILDREN
WITH DISABILITIES

Subpart A—General

Purpose, Applicability, and Regulations that

Apply to this Program

Sec.

300.1 Purpose.

3002 Applicability to State, local, and
privsie agencies.

3003 Regulations that apply.

3004 Act

300.5 Asasistive technology device.

300.8 Assistive technology service.

300.7 Children with disabilities.

300.8 Free appropriate public education.

3008 Include. ’

Intermediate educational unit.

Local educational agency.

Native language.

Parent.

Public agency.

Qualified.

300.18 Redated services. -

300.17 Special sducation.

300.18 Transition services.

Subpert B-—State Plans and Locsl

Educstional Agency Applicstions

State Plans—General

300.110 Condition of assistance.
300.111 Contents of plan.

State Plans—Contents

300.121 Right to a free appropriate public
education.

300.122 Timelines and ages for free
appropriate public education.

300.10
300.11
300.12
300.13
300.14
300.15

300123 Full educational opportunity goal.

300.124 . {Reserved]

300.125 Full educational opportunity goal—
timetable.

300.128 Full educational oppartunity goak
facilities, personnel, and services.

300.127 Priorities.

300.128 [dentification, location, and
evaluation of children with disabilities.

300.128 Confidentiality of personally
identifiable information.

300.130 Individualized education programs.

300131 Procedural safeguards.

300,132 Leest restrictive environment.

300133 Protsction in sveluation procedures.

300.134 Responasibility of State educational
agency for all educational programs.

300.135 [Reserved]

300.136 Implementation procedures—State
educstional agency.

300.137 Procedwres for consultation,

300.138 Other Federal progrems.
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300.139 Comprehemive system of pemmncl
development.

300140 Private schoals.

300,141 Recovery of funds for misclassified
children.

300.142-300.143 [Reserved)

300.344 Hearing on application.

300.145 Prohibition of commingling.

300.146 Annual evaluation.

300.147 State advisory panel.

300.148 Policies and procedures for use of
Part B funds.

300.148 Description of use of Part B funds.

300.150 State-level nonsupplanting.

300.151 Additiona! information if the State
educational agency provides direct
services. -

300.152 Interagencv agreements.

300.153 Personnel standerds.

300.154 Tramsition of individuals from Part
H to Part B.

Local Educational Agency Applications—
General

300.180 Submission of applxcauon

300.181 [Reserved]

300.182 The excess cost requirement.

300.183 Meeting the excess cost
requirement.

300.184 Excess costs—computation of
minimum amount.

300185 Computation of excess costs—
consolidated application.

300.188 Excess costs—iimitation on use of
Part B funds.

300.187-300.189 . [Reserved]

300.190 Consolidated applications.

300191 [Reserved]

300.192 State regulation of consolidated
applications.

300.193 State educational agency approval;
disapproval.

300.194 Withholding.

Local Educational Agency Applicationg—
Contents

300.220 Child identification.

300.221 Confidentiality of personally
identifiable information.

300.222 Full educational opportunity goal—
timetable.

300.223 Facilities, personnel, and aer\nces

300.224 Personne!l development.

300.225 Priorities.

300.228 Parent involvement.

300.227 Participation in regular educastion
programs.

300.228 {Reserved]

300.229 Excess cost.

300.230 Nonsupplanting.

300.231 Comparable gervices.

300.232-300.234 [Reserved]

300.235 Individualized education programs.

300.238 [Reserved)

Procedural safeguards.

Use of Part B funds.

[Reserved]

Other requirements.

Application from Secretary of the lnferior

300.280 Submission of application; approval
300.261 - Public participation.

300.262 Use of Part B funds.

300.263 Applicable regulations.

Public Participation

300.280 Public hearings before adopting a
. State plan.

300.281 Notice.

300.282 Opportunity to participate; comment .

period.

300.283 Review of public comments before
adopting plan.

300.284 Publication and availability of .
approved plan.

Subpart C-—Services

' Free Appropriate Public Education

300.300 Timelines for free appropriate
public education.

300.301 Free appropriate public education™-.
methods and payments. -

300.302 Residentiai placement.

300303 Proper functioning of hearing aids.

300.304 Full educational opportunity goal.

300.305 Program options.

300.308 Nonacademic services.

300.307 Physical education.

300.308 Assistive technology.

Priorities in the Use of Part B Funds

300.320 Definitions of “first priority
children” and “'second priority children.”

300.321 Priorities.

300322 [Reserved] .

300.323 Services to other children.

300324 Application of local educational
agency to use funds for the second
priority.

Individualized Education Programs
300.340 Definitions.

300.341 State educationsl agency
responsibility,

- 300.342 When individualized education

programs must be in effect.

300.343 Meetings.

300.344 Participants in meetings.

300.345 Parent participation.

300.348 Content of individualized education
program.

300.347 Agency responsibilities for
trangition services.

300.348 Private school placements by public
agencies.

300.34¢ Children with disabilities in
parochial or other private schools.

300.350 Individualized education program—
accountability.

Direct Service by the State Educational

. Agency

300.360 Use of local educational agency
allocation for direct services.

- 300.381 Nature and location of services.

300370 Use of State agency allocations.

300.371 State matching.

300.372 Applicability of nonsupplanting
requirement.

Comprebensive System of Parsonnal
Development

300.380 General

300.381 Adequate supply of qualified
personnel.

300.382 Personnel preparation and
continuing education.

300.383 Data system on personnel and
personnel development.

300.384-300.387 [Reserved)

Subpart D~Private Schools

Children with Disabilities in Private Schools
Placed or Referred by Public Agencies

" 300400 Applicability of §§ 300.400-300.402.

300.401 Responsibility of State educational
agency.

300.402 lmplementahon by State
educational agency. :

300.403 Placement of children by parents.

Children with Disabilities Enrolled by their
Parents in Private Schools

300450 Definition of “private school
children with disabilities.”

300.451 State educational agency
responsibility.

300.452 Local educational agency
resnonsibility.

Procedures for By-Pass

300480 By-psss—general.
300.481 Provisions for services under a by-
pass.

Due Process Procadures

300.482 Notice of intent to implement a by-
pass.

300483 Request to show cause.

300.484 Show cause hearing.

300485 Decision.

300.488 Judicial review.

Subpart E—~Procedural Safeguards

Due Process Procedures for Parents and

Children

300.500 Definitions of “consent”,
“evaluation”, and “"personally
identifiable™.

300.501 General responsibility of public
agencies.

300.502 Opportunity to examine records,

300.503 Independent educational evaluation.

300.504 Prior notice: parent consent.

300.505 Content of notice.

300.508 Impartial due process hearing.

300.507 Impartial hearing officer.

300.508 Hearing rights.

300.509 Hearing decision; appeal.

300.510 Administrative appeal; 1mpamal
review.

300.511 Civil action.

300.512 Timelines and convenience of
hearings and reviews.

300.513 Child's status during proceedings.

© 300.514 Surrogate parents.

300.515 Atiorneys' fees.

Protection in Evaluation Procedures

300.530 General. :
300.531 Preplacement evaluation.
300.532 Evaluation procedures.
300.533 Placement procedures.
300.534 Reevaluation.

Additional Procedures for Evaluating

Children with Specific Learning Disabilities

300.540 Additional team members.

300.541 Criteria for determining the
existence of a specific learning disability.

300.542 Observation.

300.543 Written report.

Least Restrictive Environment
300.550 General.
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300551 Continuum of alternative
placements.

300.552 Placements.

300553 Nonacademic settings.

800554 Children in public or private
institutions. .

300.558 Technical assistance and training
activites.

300.556 Monitoring activities.

Confidentiality of Information

300,560 Definitions.

300.581 Notice to parents.

300.562 Access rights.

300.563 Record of access.

300.564 Records on more than one child.

300565 List of types and locations of
information.

300.586 Fees.

300.587 Amendment of records at parent’s
request.

300.588 Opportunity for a hearing.

300.569 Result of hearing.

300.570 Hearing procedures.

300.571 Consent.

300.572 Safeguards.

300.573 Destruction of information.

300.574 Children’s rights.

300.575 Enforcement.

300.576 Department.

Department Procedures

300.580 ([Reserved]

Disapprova! of a State plan.

Content of notice. -

Hearing Official or Panel.

Hearing procedures.

300.585 Initial decision; final decigion.

300.588 Judicial review.

300.587-300.588 [Reserved)

300.588 Waiver of requirement regarding
gugsllgmennng and supplanting with Part

300.582
300.583
300.584

. Subpart F-State Administration

General

300.800 Responsibility for all educational
programs. )

300801 Relation of Part B to other Federal
programs.

Use of Funds

300.820 Federal funds for State
administration,
300.621 Aliowable costs.

State Advisory Panel

300.850 Establishment.

320.851 Membership.

300.852 Advisory panel functions.
300.653 Advisory panel procedures,

State Complaint Procedures

300.680 Adoption of State oomplaint
procedures.

300.681 Minimum State complaint
procedures.

300.682 Filing a complaint.

Subpart G—Aliocation of Funds; Reports
Aliocations

300.700 Special definition of the term State.
300.701 State entitlement; formuls.

300.702 Limitations and exclusions.

300.703 Ratabie reductions.
300.704 Hold harmiess provision.

300.705 Allocation for State in which by-
. pass is implemented for private school
children with disabilities.

300.708 Within-State distribution: Fiscal
Year 1970 and after.

900.707 Local educational agency
entitiement: formula.

300.708 Reasllocation of local educational
agency funds.

300.708 Paymmutothe&muryofthe
Interior for the education of Indian
children.

300710 Payments to the Secretary of the

. Interior for Indian tribes or tribal
organizations. )

300.711 Entitiements'to jurisdictions.

Reports

300.750 Annual report of children servede—
report requirement.

300.751 Annual report of children served—
information required in the report.

300.752 Annusl report of children served—
certification.

300.753 Annusl report of children served—
criteria for counting children.

300.754 Annual report of children served—
other responsibilities of the State
educational agency.

Appendix A to Part 300—{Reserved]

Appendix B to Part 300—{Reserved]

Appendix C to Part 300-—Notice of
Interpretation

Authority: 20 U.8.C. 14111420, unless

otherwise noted. .

Subpart A-General

Purpose, Applicability, and Regulations
That Apply to this Program »
§300.1 Purpose.

The purpose of this part is—

{a) To ensure that all children with

disabilities have available to them a free"

appropriate public education that
includes special education and related
services to meet their unique needs;

{b} To ensure that the rights of
children with disabilities and their
parents are protected:

[c) To assist States and localities to
provide for the education of all children
with disabilities: and

{d) To assess and ensure the
effectiveness of efforts to educate those
children. '

{Authority: 20 U.S.C. 1401 Note)

§300.2 Applicabitity to Stats, locsl, and
private agenciss.

(a) States. This part applies to each
State that receives payments under Part
B of the Act.

(b} Public agencies within the State.
The State plan is submitted by the State
educational agency on behalf of the
State as a whole. Therefore. the
provisions of this part apply to all
political subdivisions of the State that
are involved in the education of children

- with disabilities. These would include:

{1) The State eduuﬂgnal agency:

(2} Local educational agencies and
intermediate educational units;
{3) Other State agencies and schools

V {such as Departments of Mental Health

and Welfare and State schools for
students with deafness or students with
blindness}); and

{4) State correctional facilities.

(c} Private schools and focilities. Each
public agency in the State is responsible
for ensuring that the rights and
protections under this part are given to
children referred to or placed in private
schools and facilities by that public
agency. (See §§ 300.400~-300.402}

(Authority: 20 US.C. 1412(3,_ (8); 1413(a):
1413(e}{4)(B))

Note: The requirementa of this part are
binding on each public agency that has direct
or delegated authority to provide special
education and related services in & State that
receives funds under Part B of the Act,
regardiess of whether that agency is receiving
funds under Part B.

§300.3 Reguistions that apply.

The following regulations apply to this
program:

{a) 34 CFR part 78 [State-
Administered Programs) except for
§§ 76.780-76.782.

(b} 34 CFR part 77 (Definitions).

(c) 34 CFR part 78 {Intergovernmental
Review of Department of Education
Programs and Activities).

(d) 34 CFR part 80 (Uniform
Administrative Requirements for Grants
and Cooperative Agreements to State
and Local Governments).

{e) 34 CFR part 81 {General Education
Provisions Act— Enforcement).

{f} 34 CFR part 82 (New Restrictions
on Lobbying).

(g) 34 CFR part 85 {Govemmenthde
Debarment and Suspension
{Nonprocurement) and Governmentwide
Requirements for Drug-Free Workplace
{Grants)}).

{h) 34 CFR part 88 [Drug-Free Schools
and Campuses).

(i) The regulations in this part—34
CFR part 300 (Assistance to States for
Education of Children with Disabilities).

(Authority: 20 U.8.C. 1221e-3{a)(1))
Definitions

Note 1: Definitions of terms that are used
throughout these regulations are included in
this subpart. Other terms are defined in the
specific subparts in which they are used,
Below is a list of those terms and the specific
sections in which they are defined:
Appropriate professional requirements in the

State (§ 300.153(a)(1)}

Average per pupil expenditure in public
elementary and secondary schoois in the
United States (§ 300.701(c))

Consent (§ 300.500]

Destruction (§ 300.5080)
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Evaluation {§ 300.500)

First priority children {§ 300.320(a)) theot
requirements in the State spplicable to a
specific profession or discipline
(§ 300.153(a}i2))

Independent educational evaluation

. (§ 300.503(a)(3)(1))

Individualized education program (§ 300.340)

Participating agency, as used in the {EP
requirements in §§ 300.348 and 300. 347
(§ 300.340(b}}

Participating agency, as used in the
confidentiality requirements in §§ 300.560-
300.576 (§ 300.500)

Party or parties (§ 300.584(a))

. Personally identifiable (§ 300.500) .

Private school children with disabilities
(§ 300.450)

Profession or dindphu (§ mm(a)(sn

Special definition of “State” (§ 300.700)

State-approved or recognized certification,
licensing. registration, or other comparable
requirements (§ 300.153(a){4))

Support services (§ 300.370(b)(2)}

Note 2 Below are abbrevistions for
selocted terms that ars used throughout these
regulations:

“FAPE™ means “free appropriate public
education.”

“IEP” means “tndmdualmd sducation

program.”

“IEU" means “intermediate educational unit.”

“LEA” means "local sducational agency.”

“LRE" means “least restrictive environment.”

“SEA" means "State educational agency.”

As appropriate, each abbreviation is used
interchangeably with its nonabbreviated

term.

§300.4 Act

As used in this part. "Act” means the ‘

Individuals with Disabilities Education
Act, formerly the Education of the
Handicapped Act.

{Authority: 20 U.S.C. 1400)

§ 300.5 Assistive technoiogy devics.

As used in this part, “assistive
technology device” means any item,
piece of equipment, or product system.
whether acquired commercially off the
shelf, modified. or customized. that is
used to increase, maintain, or improve
the functional capabilities of children
with disabilities.

{Authority: 20 US.C. 1401(a)25})

§ 3008 Assivtive technology service.

As used in this part, “assistive
technology service” means any service
that directly assists a child with a
disability in the selection, acquisition. or
use of an assistive technology device.
The term includes w—

{8) The evaluation of the needs of a
child with a disability, including a
functional evaluation of the child in the
child's customary environment;

(b} Purchasing, leaans. or otherwbc
prov:dmg for the acquisition of assistive

technology devices by children with
disabilities; 4

{c) Selecting, deaigning, fitting,
customizing, adapting. applying,
retaining, repairing, or replacing
assistive technology devices: )

(d) Coordinating and using other
therapies. interventions, or services with
assistive technology devices, such as
those associated with existing education
and rehabilitation plans and programs:

(e} Training or technical assistance for
a child with a disability or, if
appropriate, that child's family: and

{) Training or technical assistance for
professionais {including individuals
providing education o rehabilitation
services). employers, or other
individuais who provide services to,
employ, or are otherwise substantially
involved in the major life functions of
children with disabilities.

(Authority: 20 US.C. 1401(a)(28))

Note: The definitions of “assistive
technology device” and “assistive tochnolog
service” used in this part are taken dlncdy
from section 802(a){25)-{28) of the Act. but in
accordance with Part B, the statutory
reference to “individual with a disability” has
been replaced with “child with a disability.”
The Act’s definiticns of *assistive technology
device” and “assistive technology service™
incorporate verbatim the definitions of these
terms used in the Technology-Related
Assistance for Individuals with Disabilities
Act of 1888

§300.7 Chiidran with disabilities.

{a)(1) As used in this part, the term
“children with disabilities” means those
children evaluated in accordance with
§§ 300.530-300.534 as having mental
retardation. hearing impairments
including deafness, speach or language -
impairments, visual impairments
including blindness, serious emotional
disturbance, orthopedic impairments,
autism, traumatic brain injury, other
health impairments, specific learning
disabilities. deaf-blindness, or multiple
disabilities. and who because of those
impairments need special education and
related services.

{2) The term “children with
disabilities” for children aged 3 through
5 may. at a State's discretion, include
children—

{i) Who are experienci

cang
. developmental delays, as defined by the

State and as measured by appropriate
diagnostic instruments and procedures,
in one or more of the following areas:
physical development, cognitive
development, communication
development, social or emotional
development, or ad.npt.\ve development;
and

{ii) Wha, for that resson, need speciai
education and related services.

{b] The terms used in this definition
are defined as follows:

(1} "Autism"” means a developmental
disability significantly affecting verbal
and nonverbal communication and
social interaction, generally evident
before age 3. that adversely affects a
child's educational performance. Other
characteristics often associated with
autism are engagement in repetitive
activities and stereotyped movements,
resistance to environmental change or
change in daily routines, and unusual
responses to sensory experiences. The
term does not apply if a child's
educational performance is adversely
affected primarily because the child has
a serious emotional disturbance. as
defined in pcragraph (bl(8} of this
section.

(2) “Deaf-blindness" means
concomitant hearing and visual
impairments, the combination of which
causes such severe communication and
other developmental and educational
problems that they cannot be
accommodated In special education .
programs solely for children with
deafness or children with blindness.

{3) "Deafness™ means a hearing
impairment that is so severe that the
child is impaired in processing linguistic
information through hearing, with or
without amplification, that adversely

affects a child's educational

performance. -

{4) “Hearing impairment” means an
impairment in hearing. whether
permanent or fluctuating, that adversely
affects a child’s educational
performance but that is not included”
under the definition of deafness in this
sections.

(5) "Meatal retardation” means
significantly subaverage general

_intellectual functioning existing

concurrently with deficits in adaptive
behavior and manifested during the
developmental pericd that adversely
affects a child’'s educational
performanca.

(8) “Muitiple disabilities” means
concomitant impairments (such as
mental retardation-blindness. mental
retardation-orthopedic impairment, etc.),
the combination of which causes such
severe educational problems that they
cannot be accommodated in special
education programs solely for one of the
impairments. The term does not include
deaf-blindness.

(7] “Orthopedic impairment” means a
severe orthopedic impairment that
adversely affects a child's educational
performance. The term includes

_impairments caused by congenital
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anomaly {e.g.. clubfoot, absence of some
member, etc.), impairments caused by
disease (e.g.. poliomyelitis, bone
tuberculosis, etc.). and impairments
from other causes {e.g., cerebral palsy,
amputations, and fractures or burns that
cause confractures).

{8) “Other health impairment” means
having limited strength, vitality or -
alertness, due to chronic or acute health
problems such as a heart condition,
tuberculosis, rheumatic fever, nephritis,
asthma, sickle cell anemia, hemophilia,
epilepsy, lead poiscning, leukemia, or
diabetes that adversely affects a child's
educational performance.

{9) “Serious emotional disturbance" is
defined as follows: - ;

{i) The term means a condition
exhibiting one or more of the following
characteristics over a long period of
time and to a marked degree that
adversely affects a child's educational
performance—

{A) An inability to learn that cannot
be explained by intellectual, sensory, or
health factors;

(B) An inability to build or maintain
satisfactory interpersonal relationships
with peers and teachers;

{C) Inappropriate types of behavior or
feelings under normal circumstances;

(D} A general pervasive mood of
unhappiness or depression; or

(E) A tendency to develop physical
symptoms or fears associated with
personal or school problems.

{ii) The term includes schizophrenia.
The term does not apply to children who
are socially maladjusted. unless it is
determined that they have a serious
emotional disturbance.

{10) “'Specific learning disability”
means a disorder in one or more of the
basic psychological processes involved
in understanding or in using language,
spoken or written, that may manifest
itself in an imperfect ability to listen,
think, speak. read. write, spell, or to do
mathematical calculations. The term
includes such conditions as perceptual
disabilities, brain injury. minimal brain
dysfunction, dyslexia, and
developmental aphasia. The term does
not apply to children who have learning
problems that are primarily the result of
visual, hearing, or motor disabilities, of
mental retardation, of emotional
disturbance, or of environmental,
cultural, or economic disadvantage.

(11) “Speech or language impairment”
means a communication disorder such
as stuttering, impaired articulation, a
language impairment, or a voice
impairment that adversely affécts a
child's educationa! performance.

(12) “Traumatic brain injury” means
an acquired injury to the brain caused
by an external phy'sical force, resulting

in total or partial functional disability or
psychosocial impairment, or both, that
adversely affects a child's educational
performance. The term applies to open
or closed head injuries resulting in
impairments in one or more areas, such
as cognition; language; memory;
attention; reasoning: abstract thinking: |
judgment; problem-golving; sensory,
perceptual and motor abilities;
psychosocial behavior; physical
functions; information processing: and
speech. The term does not apply to brain
injuries that are congenital or
degenerative, or brain injuries induced
by birth trauma. :

{13) “Visual impairment including
blindness” means an impairment in
vision that, even with correction,
adversely affects a child's educational
performance. The term includes both
partial sight and blindness.

{Authority: 20 U.S.C. 1401{s){1))

Note: If a child manifests characteristics of
the disability category “autism” after age 3,
that child still could be diagnosed as having
“gutism” if the criteria in paragraph (b){1] of
this section are satisfied.

§ 300.8 Free appropriste public education.

As used in this part, the term “free
appropriate public education” means
special education and related services
that—— :

{a] Are provided at public expense,
under public supervision and direction,
and without charge;

{b] Meet the standards of the SEA,
including the requirements of this part;

{c} Include preschool, elementary
school, or secondary school education in
the State involved; and

{d) Are provided in conformity with
an IEP that meets the requirements of
§§ 300.340--300.350.

(Authority: 20 U.S.C. 1401{a}(18))

§300.9 Incude.

As used in this part, the term
“include” means that the items named
are not all of the possible items that are
covered, whether like or unlike the ones
named. :

{Authority: 20 US.C. 1437(b))

§ 300.10 intermediate educational unit.

As used in this part, the term
“intermediate educational unit” means
:i}x;xy public authority, other than an LEA,

8

(a) Is under the general supervision of
an SEA:

{b] is established by State law for the
purpose of providing free public
education on a regional basis; and

(c]) Provides special education and
related services to children with
disabilities within that State.

{Authority: 20 U.S.C. 1401{a)(23))

§ 300.11 Locsl educstional spency.

(a) [Reserved]

{b) For the purposes of this part, the
term “local educational agency” also
includes intermediate educational units.

{Authority: 20 U.S.C. 1401{a){8}}

§ 300.12 Native language.
As used in this part, the term “native

V language” has the meaning given that

term by section 703{a}(2} of the Bilingual
Education Act, which provides as
follows:

The term “native language,” when used
with reference to an individual of limited
English proficiency. means the language
normally used by that individual, or in the
case of a child, the languege normally used -
by the parents of the child.

{Authority: 20 U.S.C. 3283(a}(2): 1401{a)(22)}
Note: Section 802{a)(22) of the Act states
that the term “native lenguage” has the same

meaning as the definition from section
703{a}{2) of the Bilingual Education Act. (The
term is used in the prior notice and
evaluation sections under § 300.505(b)(2) and
§ 300.532(a){1).} In using the term, the Act
does not prevent the following means of
communication: T

(1) In all direct contact with & child
{including evalustion of the child),
tommunication would be in the language
normally used by the child and not that of the
parents, if there is & difference between the
two.

(2) For individuals with deafness or
blindness, or for individuals with no written
language. the mode of communicetion would
be that normally used by the individual {such
as sign language, braille, or oral
communication).

§300.13 Parent.

As used in this part, the term “parent”
means a parent, 8 guardian, a person
acting as a parent of a child, or a
surrogate parent who has been
appointed in accordance with § 300.514.
The term does not include the State if
the child ia a ward of the State.

{Authority: 20 U.S.C. 1415)

Note: The term “perent” is defined to
include persons acting in the place of a
parent, such as 8 grandmother or stepparent
with whom a child lives, as well as persons
who are legally responsible for a child's
welfare.

§ 300.14 Public agency.

As used in this part, the term “public
agency” includes the SEA, LEAs, IEUs. and
any other political subdivisions of the State
that are responsible for providing education
to children with disabilities.

{Authority: 20 US.C. 1412{2){B}: 1412{8);
1413{a))
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§300.15 Qualified.

As used in this part, the term
“qualified” means that a person has met
SEA approved or recognized -
certification, licensing, registration. or
other comparabie requirements that
apply to the area in which he or she is
providing special education or related
services.

{Authority: 20 U.S.C. 1417(b]]

- §300.18 Reiated services.

{a) As used in this part, the term
“related services” means transportation
and such developmental, corrective, and
other supportive services as are required
to assist a child with a disability to
benefit from special education, and
includes speech pathology and
audiology. psychological services,
physical and occupational therapy,
recreation, including therapeutic
recreation, early identification and
assessment of disabilities in children,
counseling services, including
rehabilitation counseling, and medical
services for diagnostic or evaluation
purposes. The term also includes school
health services. social work services in

schools, and parent counseling and
training.

{b) The terms used in this definition
are defined as follows: -

(1) “Audiology” includes—

{i) Identification of children with
hearing loss:

(ii) Determination of the range, nature,
. and degree of hearing loss, including
referral for medical or other professional
attention for the habilitation of hearing;

(iii) Provision of habilitative activities,
such as language habilitation, auditory
training, speech reading (lip-reading),
hearing evaluation, and speech
conservation:

{iv) Creation and administration of
programs for prevention of hearing loss:

{v) Counseling and guidance of pupils,
parents, and teachers regarding hearing
loss; and

{vi) Determination of the child's need
for group and individual amplification,
selecting and fitting an appropriate aid.
and evaluating the effectiveness of
amplification.

{2] “Counseling services” means
services provided by qualified social
workers, psychologists, guidance
counselors, or other qualified personnel.

(3) “Early identification and
asgsessment of disabilities in children™
means the implementation of a formal
plan for identifying a disability as early
as possible in a child's life,

{4) "Medical services™ means services
provided by a licensed physician to
determine a child's medicaily related
disability that results in the child’s need

for special education and related
services.

(5) "Occupational therapy” includes—

{i) lmproving, developing or restoring
functions impaired or lost through
illness, injury, or deprivation; -

(ii} Improving ability to perform tasks
for independent functioning when
functions are tmpaired or icst; and

(ili) Preventing, through early
intervention, initial or further
impairment or loss of function. ~

(8} “Parent counseling and training”
means assisting parents in
understanding the special needs of their
child and providing parents with *
information about child development,

(7} “Physical therapy” means services
provided by a qualified physical
therapist.

(8) “Paychologxcal services”
includes—

{i) Administering psychological and
educational tests, and othu assessment

procedures;

{ii) Interpreting assessment results; -

(iii) Obtaining. Integrating, and
interpreting information about child
behavior and conditions relating to
jeamning.

(iv) Consulting with other staff
members in planning school programs to
meet the special needs of children as
indicated by psychological tests,

_ interviews, and behavioral evaluations;

and

(v) Planning and managing a program
of psychological services, including
psychological counseling for children
and parents.

(9} “Recreation” includes—

(i) Assessment of leisure function;

- (ii) Therapeutic recreation services:

(iii) Recreation programs in schools
and community agencies; and

(iv) Leisure education. .

(10} “Rehabilitation counseling .
services” means services provided by
qualified personnel in individual or
group sessions that focus specifically on
career development. employment
preparation, achieving independence,

“and integration in the workplace and

community of a student with s
disability. The term also includes
vocational rehabilitation services
provided to students with disabilities by
vocational rehabilitation programs
funded under the Rehabilitation Act of
1973, as amended.’

'{11) “School health services” means
services provided by a qualified school
nurse or other qualified person.

(12) “Social work services in schools”
includes—

{i) Preparing a social or
developmental history on a child wath a
disability:

{ii) Growp a.nd Individual counseling
with the child and family; .

{iii) Working with those problems in a
chxld s living situation (home, school.
and community} that affect the child’ f
adjustment in school; and

{iv] Mobilizing school and community
resources to enable the child to learn as
effectively as possible in his or ber
educational program.

{13) “Speech pathology” includes—

(i) Identification of children with
speech or language impairments:

{ii) Diagnosis and appraisal of specific
speech or language impairments:

(iii) Referrel for medical or other
professional attenticn necessary for the
habilitation of speech or language
impairments: ’

{iv) Provision of speech and language
services for the habilitation or
prevention of communicative
impairments; and

{v) Counseling and guidance of
parents, children, and teachers
regarding speech and language
impairments.

{14) "Transportation™ includes—

{i} Travel to and from schooland = .
between schools;

{ii) Travel m and around school

buildings; and

{iii) Specialized equipment {such as
special or adapted buses, lifts, and
ramps), if required to provide special
transportation for 8 child with a
disability.

{Authority: 20 U.S.C. 1401{a}(17))

Note: With respect to related services, the
Senate Report states:

“The Committee bill provides a definition of
related services, making clear that all such
related services may not be required for each
individual child and that such term includes
early identification and assessment of
handicapping conditions and the provision of
services to minimize the effects of such
conditions.

{S. Rep. No. D188, p. 12 (1975}}

The list of related services is not
exhaustive and may include other’
developmental, corrective. or supportive
services {such as artistic and cultural
programs, end art music. and dance therapy),
if they are required to assist a child with a
disability to benefit from special education.

There are certain kinds of services that
might be provided by persons from varying
professional backgrounds and with a variety
of operational titles, depending upon
requirements in individual States. For
example, counseling services might be
provided by social warkers, psychologists, or
guidance counselors. and psychological
testing might be done by qualified
psychological examiners, psychometrists, or
psychologisis, dependm.g upon State
standarda.

Each related service defined under this part
may include appropriate administrative ang
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supervisory activities that are necessary for
program pianning, management, and
_evaluation.

§ 300.17 Spedal education.

{8){1) As used in this part, the term
“gpecial education” means specially
designed instruction, at no cost to the
parents, to meet the unique needs of a
child with a disability, including—

(i) Instruction conducted in the
classroom, in the home, in hospitals and
institutions, and in other settings; and

(i) Instruction in physical education.

{2) The term includes speech
pathology, or any other related service,
if the service consists of specially
designed instruction, at no cost to the
parents, to meet the unique needs of a
child with a disability, and is considered
special education rather than a related
service under State standards.

(3) The term also includes vocational
education if it consists of specially
designed instruction, at no cost to the
parents, to meet the unique needs of a
child with a disability.

(b) The terms in this definition are
defined as follows:.

- {1) “At no cost” means that all
specially designed instruction is
provided without charge, but does not
preclude incidental fees that are
normally charged to nondisabled
students or their parents as a part of the
regular education program.

{2) “Physical education” is defined as
follows:

f(i) The term means the development
L¢3

{A) Physical and motor fitness;

(B) Fundamental motor skills and .
patterns; and

{C) Skills in aquatics, dance, and
individual and group games and sports
(including intramural and lifetime
sports].

(ii) The term includes special physical
education, adaptive physical education,
movement education, and motor
development.

(Authority: 20 U.S.C. 1401(a)(16})

3] "“Vocational education” means
organized educahona] programs offering
a sequence of courses that are directly
related to the preparation of individuals
in paid or unpaid employment in current
or emerging occupations requiring other
than a baccalaureate or advanced
degree. Such programs shall include’
competency-based applied learning that
contributes to an individual's academic
knowledge, higher-order reasoning, and
problem-solving skills, work attitudes,
general employability skills, and the
occupation-specific skills necessary for
economic independence as a productive
and contributing member of society.

Such term also includes applied

- technology education.

(Authority: 20 U.S.C. 1401(18))

Note 1: The definition of special education
is a particularly important one under these
regulations, since a child does not have s

“disability under this part unless he or she

needs special education. (See the definition
of children with disabilities in § 306.7.) The
definition of related services {§ 300.16) also
depends on this definition, since a related
service must be necessary for a child to
benefit from special education. Therefore, if a
child does not need specisl education, there -
can be no related services. and the child is
not & child with & disability and is therefore
not covered under the Act.

Note 2: The above definition of vocational
education is taken from the Carl D. Perkins

- "Vocational and Applied Technology

Education Act (Pub. L. 98-524, as amended by
Pub. L. 101-392). Section 118{a}(3}(A){B) of
this statute further provides—

Vocational education programs and
activities for individuala with handicaps w:ll
be provided in the least restrictive .
environment in accordance with section
812(5){B) of the Individuals with Disabilities
Education Act and will, whenever
appropriate, be included as a component of
the individualized education program
developed under section 614(a)(5) of such
Act. Students with handicaps who have
individualized education programs developed
under section 814{a)(5) of the Individuals
with Disabilities Education Act shall, with
respect to vocational education programs, be
afforded the rights and protections

.guaranteed such students under sections 612,
814, and 615 of such Act.

- §$300.18 Transition services.

[a) As used in this part, “transition
services” means a coordinated set of
activities for a student, designed within
an outcome-oriented process, that
promotes movement from school to post-
school activities, including
postsecondary education, vocational
training, integrated employment
(including supported employment),
continuing and adult education, adult
services, independent living, or
community participation.

(b) The coordinated set of activities
described in paragraph (a) of this
section must-——

{1) Be based on the individual
student's needs, taking into account the
student’s preferences and interests; and

{2) Include needed actmnea in the
areas of—

(i) Instruction;

(ii) Community experiences;

(iii} The development of employment
and other post-school adult living
objectives: and

{iv) If appropriate, acquisition of daily
living skills and functlonal vocatlonal
evaluation,

{Authority: 20 US.C. lm[al(wﬁ]

. Secretary through

Note: Transition services for students with
disabilities may be special education. if they
are provided as specially designed
instruction, or related services, if they are
required to asaist & student with a disability
to benefit from special education. The list of
activities in paragraph (b} is not intended to
be exhaustive. o

Subpart B—State Plans and Local
Educational Agency Applications

State Plans—General

§300.110 Condittion of assistance.
In order to receive funds under Part B

of the Act for any fiscal year, a State .

must submit & State plan to the

its SEA, which plan

shall be effective for a period of 3 fiscal

years. N

(Authority: 20 U.S.C. 12315, 1412, 1413)

$300.111 Contents of pian.

Each State plan must contain the
provisions required in §§ 300.121-
300.153. -
[ﬁuthority: 20U.S.C 1412, 1413} -

State Plans—Contents

$ 300.121 Right to a free appropriate
public sducation.

{a) Each State plan mus* include
information that shows that the State
has in effect a policy that ensures that
all children with disabilities have the
right to FAPE within the age ranges and
timelines under § 300.122.

{b) The information must include a
copy of each State statute, court order,
State Attorney General opinion, and
other State documents that show the
source of the policy.

(c) The information must show that *
the policy—

(1) Applies to all public agencies in
the State;

(2) Applies to all children with
disabilities;

(3) Implements the priorities
established under §§ 300.320-300.324;
and

(4) Establishes timelines for

. implementing the policy. in accordance

with § 300.122.

{Authority: 20 U.S.C. 1412(1). (2)(B}, (8]
1413(a)(1)} .

§300.122 Timelines and sges for free
sppropriate public sducation.

{a) General. Each State plan must
include in detail the policies and
procedures that the State will undertake
or has undertaken in order to ensure
that FAPE is available for all children
with disabilities aged 3 through 18
within the State not later than
September 1, 1978, and for all ch..dren
with disabilities aged 3 through 21
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within the State not later then
September 1. 1880, A
(b} Documents relating to timelines.

'Each State plan must include a copy of
each State statute, court order, Attorney
General decision, and other State
documents that demonstrate that the
State has established timelines in
accordance with paragraph {a) of this
section.

{c} Exception. The requirement in
paragraph (a) of this section does not
apply to a State with respect to children

" with disabilities aged 3, 4. 5, 18, 19, 20,

" or 21 to the extent that the requirement
would be inconsistent with State law or
po=ctice, or the order of any court,
respecting public education for one or
more of those age groups in the State.

{d) Documents relating to exceptions.
Each State plan must—

(1) Describe in detail the extent that
the exception in paragraph (c) of this
section applies to the State: and

(2} Include a copy of each State law,
court order, and other documents that
provide a basis for the exception.
{Authority: 20 U.S.C. 1412(2)(B))

$300.123 - Fuil sducations! opportunity
goal.

Each State plan must include in detail
the policies and procedures that the
State will undertake, or has undertaken,
in order to ensure that the State has a
goal of providing full educational
opportunity to all children with
disabilities aged birth through 21.

{Authority: 20 U.S.C. 1412{2)(A)}
§300.124 [Reserved]

§300.125 Full educational opportunity
goal-timetabis,

Each State plan must contain a

detailed timetable for accomplishing the

goal of providing full educational
opportunity for all children with
disabilities. _

{Authority: 20 U.S.C. 141212){A))

. §300.128 Full educationsl opportunity
" goal—~facilities, personnel, and services.
Each State plan must include a

description of the kind and number of
facilities, personnel, and services
necessary throughout the State to meet
the goal of providing full educational
opportunity for all children with
disabilities.
{Authority: 20 U.S.C. 1412(2)(A))

§ 300.127 Priorities.
Each State plan must include
information that shows that —
{a) Tha State has established

priorities that meet the requirements of
§§ 300.320300.324;

(b) The State priorities meet the-
timelines under § 300.122; and

{c) The State has made progress in
meeting those timelines. '

{Authority: 20 U.8.C. 1412{3))

§ 300.128 |dentification, and
evstuation of chiidren with disabiiities. -

(a) General requirement. Each State
plan must include in detail the policies
and procedures that the State will
undertake, or has undertaken, to ensure
that—

{1) All children with disabilities.

. regardless of the severity of their

disability, and who are in need of .
special educetinn and related services
are identified. locaied, and evaluated:
and

{2) A practical method is developed
and implemented to determine which
children are currently receiving needed
special education and related services
and which children are not currently
receiving needed special education and
related services.

{b) Information. Each State plan must;

{1) Designate the State agency (if
other than the SEA) responsible for
coordinating the planning and
implementation of the policies and
procedures under paragraph (a} of this
section.

(2) Name each agency that
participates in the planning and
implementation and describe the nature
and extent of its participation.

{3) Describe the extent that—— -

{i) The activities described in
paragraph (a) of this section have been
achieved under the current State plan; -
and

(ii} The resources named for these
activities in that plan have been used.

{4) Describe each type of activity to be
carried out during the next school year,
including the role of the agency named
under paragraph (b){1) of this section,
timelines for completing those activities,
resources that will be used, and
expected outcomes.

(5) Describe how the policies and
procedures under paragraph {a) of this
section will be monitored to ensure that
the SEA obtaing—

{i) The number of children with
disabilities within each disability
category that have been identified.
located, and evaluated: and

(ii) Information adequate to evaluate
the effectiveness of those policies and
procedures.

(8) Describe the method the State uses
to determine which children are -
currently receiving special education
and related services and which children
are not receiving special education and
related services.

(Authority: 20 U.8.C. 14122}C))

Note 1: The State is responsible for
ensuring that all children with disabilities are
identified, located, and evaluated, including

“childrén in all public and private agencies

and institutions in the State. Collection and
use of data are subject to the confidentiality
requirements of §§ 300.580-300.578.

Note 2: Undet both Parts B and H of the
Act, States are responsible for identifying.
locating, and evaluating infants and toddlers
from birth through 2 years of age who have
disabilities or who are suspected of having
disabilities. In States where the SEA and the

_State’s lead agency for the Part H program

are different and the Part H lead agency will
be participating in the child find activities
described in paragraph (&) of this section. the
nature and extent of the Part H lead agency's
participation must, under paragraph {b}(2) of
this section. be included in the State plan.
With the SEA's agreement, the Part H lead
agency's participation may include the actual
implementation of child find activities for
infants and toddlers. The use of an
interagency agreement or other mechanism
for providing for the Part H lead agency’s
participation would not alter or diminish the
responsibility of the SEA to ensure
compliance with all child find requirements.
including the requirement in paragraph {a){1)
of this section that all children with
disabilities who are in need of special
education and related services are evaluated.

§300.128 Confidentiality of perasonaily
identifiable information.

" {a) Each State plan must include in
detail the policies and procedures that
the State will undertake, or has .
undertaken, in order to ensure the
protection of the confidentiality of any
personally identifiable information
collected, used, or maintained under this
part. :

(b) The Secretary shall use the criteria
in §§ 300.560-300.576 to evaluate the
policies and procedures of the State
under paragraph {s) of this section.
{Authority: 20 U.8.C. 1412(2){D}: 1417{c}]

Note: The confidentiality regulations were
published in the Federal Register in final form
on February 27, 1978 {41 FR 8803-8610), and
met the requirements of Part B of the Act.
Those regulations are incorporated in
$4 300.560--300.576.

§ 300.130 individuaiized education
programs. .

{a) Each State plan must include
information that shows that each public
agency in the State maintains records of
the IEP for each child with disabilities,
and each public agency establishes,
reviews, and revises each program as
provided in §§ 300.340-300.350.

(b] Each State plan must include—

{1) A copy of sach State statute,
policy, and standard that regulates the
manner in which [EPs are developed,
implemented. reviewed, and revised:
and
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—

{2} The procedures that the SEA
follows in monitoring and evalnating
those programs.

{Authority: 20 U.S.C. 1412(4), 1413[3)(1]]

§ 300.131 Mﬂﬂum

Each State plan must include
procedural safeguards that ensure that
the requirements of §§ 300. 500400 514
are met,

(Authority: 20 U.S.C. 1412{5{A))

§300,132 Least restrictive snvironment.

(a) Each State plan must include
procedures that ensure that-the
requirements of §§ o00.550-300.556 are
met.

(b) Each State plan must include the
following information:

{1) The number of children with
disabilities in the State, within each
disability category, who are
participating in regular education
programs, consistent with §§ 300.550~
300.556.

{2) The number of children with
disabilities who are in separate classes
or separate school facilities, or who are
otherwise removed from the regular
education environment.

{Authority: 20 U.S.C. 1412(5)(B))

§300.133 Protection in evalustion
procedures. ' ,

- Each State plan must include
procedures that ensure that the”
requirements of §§ 300.530-300.534 are
met.

(Authority: 20 U.S.C. 1412(5)(C))

§ 300.134 Responsibility of State
sducational sgency for all Ml
programs.

(a} Each State plan must include
information that shows that the
requirements of § 300.800 are met.

{b) The information under paragraph
{a) of this section must include a copy of
each State statute, State regulation,
signed agreement between respective
agency officials, and any other
documents that show compliance with
that paragraph.

[Authority: 20 U.8.C. 1412(8))

§300.135 [Reserved)

§ 300.138 Implementution procedures—
State educstional sgency.
Each State plan must describe the
procedures the SEA follows to infolm
. each public agency of its responatbility
for ensuring effective implementation of -
procedura! safeguards for the children
with dxssbmﬁes served by rhat public
agency.
(Autbority: 20 US.C. 1412(6))

§300.137 Procedures for consuitation.
Each State plsn must include an
assurance that in carrying out the
requirements of section 612 of the Act,
procedures are established for -
consultation with individuals involved

-in or concerned with the education of

children with disabilities, including
individuals with disabilities and parents
of children with disabilities.

{Authority: 20 U.S.C. 1412(7XA))

§300.138 Other Federsl programs.

Each State plan must provide that
programs and procedures are
established to ensure that funds
received by the State or any public
agency in the State under any other
Federal program, including subpart 2 of
part D of chapter 1 of title | of the
Elementary and Secondary Education
Act of 1965, under which there is
specific authority for assistance for the
education of children with diaabilities,
are used by the State, or any public
agency in the State, only in a manner
consistent with the goal of providing
FAPE for all children with disabilities,
except that nothing in this section limits
the specific requirements of the laws
governing those Federal programs.

(Authority: 20 U.5.C. 1413(aN2})

$300.139 Comprehensive system of
personnel development. .

Each State plan must include the
procedures required under §§ 300.380-
300.383.

{Authority: 20 U.8.C. 1413(a}{3))

§$300.140 Private schools.

Each State plan must include policies
and procedures that ensure that the
requirements of §§ 300.400-300.403 and
§4§ 300.450--300.452 are met.

(Authority: 20 U.S.C. 1413(a}{4)}
§ 900,141 amy of fands for
misclassified children.

Each State plan must include policies
and procedures that ensure that the
State seeks to recover any funds
provided under Part B of the Act for
services to a child who is determined to
be erronecusly classified as eligible to
bthf cxunted under section 811(a} or [d) of

e Act

{Authority: 20 US.C. 1413{a)(5))
$4 300.142-300.143 [Reserved]

§ 200.144 MHearing on application.

Each State plan must include
procedures to ensure that the SEA does
not take any final action with respect to

an application submitted by an LEA
before giving the LEA ressonabie notice
and &n fora huriaa under
§ 76.401(d) of this title. -

(Authority: 20 US.C. 1413{a}(8]}

§300.145 Prohibition of commingling.

Each State plan must provide
assurance satisfactory to the Secretary
that funds provided under part B of the
Act are not commingled with State
funds.

{Authority: 20 U.S.C. 1413(a)(8])

Note: This assurance is satisfied by the use
of a separate accounting system that includes
an audit trall of the expenditure of the part B
funds. Separate bank accounts are not
required. {See 34 CFR 76.702 (Fiscal control
and fund accounting procedures).).

§300.148 Annual evaiuation.

Each State plan must include
procedures for evaluation at least
annually of the effectiveness of
p ms in meeting the educational
needs of children with disabilities,
including evaluation of IEPs.

{Authority: 20 U.S.C. 1413(s)(11))

§ 300.147 State advisory panel.

Each State plan must provide that the
requirements of §§ 300.850-300.853 are
met.

{Autharity: 20 U.S.C. 1413(a }12))

'$300.148 Policies and procoduras for use

of Part B funds.

* Each State plan must set forth policies
and procedures designed to ensure that
funds paid to the State under Part B of
the Act are spent in accordance with the
provisions of Part B, with particular
attention given to sections 611{b), 611{(c),
811(d), 812{2}. and 612(3) of the Act.

{Authority: 20 US.C. 1413{(e)1)}
§300.149 Description of use of PartB
funds.

[a) State allocation. Each State plan
must include the following information
about the State’s use of funds under
§ 300.370 and § 300.820:

{1) A list of administrative positions,
and a description of duties for each
person whose salary is paid in whole or
in part with those funds.

(2) Por each position, the pementage
of salary paid with those funds.

(3} A description of each
administrative activity the SEA will
carry out during the next school year
with those funds.

(4) A description of each direct -
service and each support service that
the SEA will provide during the next
period covered by the State plan with
those funds. and the activities the State
advisory panel will undertake during
that period with these funds.

{b) Local sducational agency
allocation. Rech State plan mt

“include—
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(1) An estimate of the number and -
percent of LEAs in the State that will -
receive an allocation under this part
{other than LEAs that submit a
consolidated application);

{2) An estimate of the number of LEAs
that will receive an allocation under a
consolidated application;

(3) An estimate of the number of
consolidated applications and the
average number of LEAs per
application: and

{4) A description of direct services
that the SEA will provnde under
§ 300.360.

{Authority: 20 U.5.C.1412(8))

§ 300.150 State-level nonsuppirating.

Each State plan must provide
assurance satisfactory to the Secretary
that funds provided under this part wiil
be used s0 as to supplement and
increase the level of Federal {other than
funds available under this part), State,
and local funds—including funds that
are not under the direct control of the
SEA or LEAs — expended for special
education and related services provided
to children with disabilities under this
part and in no case to supplant those
Federal [other than funds available
under this part), State. and local funds
unless a waiver is granted in accordance
with § 300.589.

{Authority: 20 U.S.C. 1413(a)(8}}

Note: This requirement is distinct from the
LEA nonsupplanting provision already
contained in these regulations at § 300.230.
Under this State-leve] provision, the State
must assure that Part B funds distributed to
LEAs and IEUs will be used to supplement
and notwupplant other Federal. State, and
local funds {including funds not under the
control of educational agencies] that would
have been expended for special education
and refated services provided to children
with disabilities in the absence of the Part B
funds. The portion of Part B funds that are
not distributed to LEAs or [EUs under the
statutory formula (20 U.S.C. 1411{d}} are not
subject to this nonsupp!antlng provision. See
20 U.S.C. 1411(c)(3]. States may not permit
LEAs or [EUs to use Part B funds to satisfy a
financial commitment for services that would
have been paid for by a health or other
agency pursuant to policy or practice but for
the fact that these services are now included
in the IEPs of children with disabilities.

{H.R. Rep. No. 860, 99th Cong.. 21-22 (1986))

§300.151 Additional information if the
State educationai agency provides dlroct
services.

If an SEA provides FAPE for children
with disabilities or provides them with
direct services, its State plan must
include the information required under
§§ 300.226, 300.227, 300.231. and 300.235.

{Authority: 20 U.S.C. 1413(b})

§200.182 M sgreements.
(a) Bach State plan must set forth

policies and procedures for developing

and implementing interagency
agreements between—

(1) The SEA: and

(2) All other State and local agencies
that provide or pay for services required
under this part for children with
disabilities.

{b) The policies and procedures
referred to in paragraph (a) of this
section must—— -

{1) Describe the role that each of those

agencies plays in providing or paying for .

services required under this part for
children with disabilities; and

(2} Provide for the development and
implementation of interagency
agreements that— -

(i) Define the financial responsibility
of each agency for providing children
with disabilities with FAPE;

(ii) Establish procedures for resolving
interagency disputes among agencies
that are parties to the agreements: and

(iii) Establish procedures under which
LEAs may initiate proceedings in order
to secure reimbursement from agencies
that are parties to the agreements or
otherwise implement the provisions of
the agreements.

“{Authority: 20 U.S.C. 1413(a}(13))

§ 300.153 Personnel standards.

{a} As used in this part:

{1} “Appropriate professional
requirements in the State” means entry
level requirements thate

(i} Are based on the highest
requirements in the State applicable to
the profession or discipline in which a
person is provxchng special education or
related services; and

{ii] Establish suitable qualifications
for personnel providing special
education and related services under
this part to children and youth with

~ disabilities who are served by State,

local. and private agencies (see § 300.2).

(2] “Highest requirements in the State
applicable to a specific profession or
discipline” means the highest entry-lewel
academic degree needed for any State
approved or recognized certification,
licensing, registration. or other
comparable requirements that apply to
that profession or discipline.

(3} "Profession or discipline” means a
specific occupational category that—

(i} Provides special education and
related services to children with
disabilities under this part:

{ii} Has been established or
designated by the State;'and

(iii) Has a required scope of
responsibility and degree of supervision.

{4) “State approved or recognized
certification, licensing, registration. or

other comparable requirements” means
the requirements that a State legislature
either has enacted or has authorized &
State agency to promulgate through
rules to establish the entry-level
standards for employment in a specific
profession or discipline in that State.

{b}{1) Each State plan must include
policies and procedures relating to the
establishment and maintenance of
standards to ensure that personnel
necessary to carry out the purposes of
this part are appropriately and
adequately prepared and trained.

(2} The policies and procedures
required in paragraph (b)(1) of this
section must provide for the
establishment and maintenance of
standards that are consistent with any
State approved or recognized
certification, licensing, registration. or
other comparable requirements that
apply to the profession or discipline in
which a person is providing special
education or related services.

{c) To the extent that a State's
standards for a profession or discipline.
including standards for temporary or

‘emergency certification, are not based

on the highest requirements in the State
applicable to a specific profession or
discipline, the State plan mustinclude
the steps the State is taking and the
procedures for notifying public agencies
and personnel of those steps and the
timelines it has established for the
retraining ot hiring of personnel to meet
appropriate professional requirements in
the State.

{d}{1] In meeting the requirements in
paragraphs [b) and {c) of this section. a
determination must be made about the

status of personnel standards in the
State. That determination must be based
on current information that accurately
describes. for each profession or -
discipline in which personnel are
providing special education or related
services, whether the applicable
standards are consistent with the
highest requirements in the State for
that profession or discipline.

{2) The information required in
paragraph (d)(1) of this section must be
on file in the SEA, and available to the
public.

{e] In identifying the highest
requirements in the State for purposes of
this section. the requirements of all
State statutes and the rules of all State
agencies applicable to serving children

- and youth with disabilities must be

considered.

{Authority: 20 U.S.C. 1413(a){14))

Note: The regulations require that the State
use its own existing highest requirements to
determine the standards appropriate to
personnel who provide speciai education and
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related services under this part. The
regulations do not require States to set any
specified training standard, such as a

master's degree, for employment of persormel -

who provide services under this part. In some
instances, States will be required to show
that they are taking steps 1o retrain or to hire
personnel to meet the standards adopted by
the SEA that are based on requirements for
practice in a specific profession or discipline
that were established by other State
agencies. States in this position need not,
however, require persormel providing
services under this part 10 apply for and
obtain the license, registration, or other
comparable credential required by other
agencies of individuals in that profeasion or
discipline. The regulations permit each State
to determine the specific occupational
categories required 10 provide special
education and related services and to revise
or expand these categories as needed. The
professions or disciplines defined by the
State need not be limited to treditional
occupational categories.

§ 300.154 Transition of individuals from
PartHto Part B,

- Each State plan must set forth policies
. and procedures relating to the amooth
transition for those individuals
participating in the early intervention
program under Part H of the Act who
will participate in preschoo! programs
assisted under this part, including a
method of ensuring that when a child
turns age 3 an IEP, or, if consistent with
sections 614(a}(5} and 877(d) of the Act,
an individualized family service plan,
has been developed and implemented
by the child's third birthday.
(Autherity: 20 U.S.C. 1413(a){(15))

Local Edncational Agency
Applications—-General
§300.180 Submission of lnplicaaon.

In order to receive payments under
Part B of the Act for any fiscal year, an
g& must submit an application to the

[Authority: 20 U.S.C. 1414{s))
§300.181 [Reserved]

§300.182 The wxcess cost requirement.
An LEA may only use funds under
part B of the Act for the excess costs of
providing special education and related

services for children with disabilities.

{Authority: 20 U.S.C. 1414{a){1), (a}{2}{B}(i))

§300.183 Meeting the excess cost
requirement.

(a) An LEA meets the excess cost
requirement if it has on the average
spent at least the amount determined
under § 300.184 for the education of each
of its children with disabilities. This
amount may not include capital out.lay
or debt service.

{Autherity: 20 U.S.C. 1602{20}: 1414{e ¥1))

Note: The excess cost requirement means
that the LEA must spend a certain minimum
amount for the education of its children with
disabilities befrve part B funds are vsed. This
ensures that children served with part B
funds have at least the same average amount
spent on them. from sources other than part
B. as do the children in the school district
taken as a whole.

The minimum amount that must be spent
for the education of children with disabilities
is computed under g statutory formula.
Section 300.184 implements this formula and
gives a step-by-step method to determine the
minimum amount. Excess costs are those
costs of special education and related
services that exceed the minimum amonnt,
Th.-+fore, if an LEA can show that it has {on
the avercge) spent the minimum amount for
the education of each of ita children with
disabilities, it has met the excess cost
requirement, and all additional costs gre
excess costs. Part B funds can then be used to
pay for these additional costs, subject to the
other requirements of part B {priorities, etc.).
in the Note under § 300.184, there is an
example of how the minimum amount is
computed.

§ 300.184 Excess coste—computstion of
miniowen amount.

The minimum average amount that an
LEA must spend under § 300.183 for the
education of each of its children with
disabilities is computed as follows:

{a) Add all expenditures of the LEA in
the preceding school year, except capital
outlay and debt service-—

{1} For elementary school students, if
the child with a disability is an
elementary school student; or

(2} For secondary schoo! students, if
the child with a disability is a secondary
school student.

(b) From this amount, subtract the
total of the following amounts spent for
elementary school students or for
secondary school students, as the case
may be—

(1) Amounts the agency spem in the
preceding school year from funds

.awarded under part B of the Act and

titles I and VI of the Elementary and
Secondary Education Act of 1965; and

(2) Amounts from State and local
funds that the agency spent in the
preceding school year for—

(i} Programs for children with
disabilities:

(ii) Programs to meet the special
educational needs of educationally
deprived children; and

{iii} Programs of bilingual education

" for limited English proficient children.

(¢} Divide the result under paragraph
{b] of this section by the average
number of students enrolled in the
agency in the preceding school year—

{1) In its elementary schools, if the
child with e disability is an elementary
school student; or

{2} In its secondary schools, if the
child with a disability is a secondary
school student.

(Authority: 20 US.C. 1414(8)(1))

Note: The foliowing is an example of how
an LEA might compute the average minimum
amount it must spend for the education of
each of its children with disabilities, under
§ 300.163. This example follows the formula
in § 300.184. Under the statute and
regulations, the LEA must make one
computation for children with disabilities in
its elementary schools and a separate
computation for children with disabilities in
its secondary schools. The competion for
elementary school students with disabilities
would be done as follows:

a. First, the LEA must determine ita total
amount of expenditures for elementary
school students from all sources—locs!,
State, and Federsl (including part B}—in the
praceding school year. Only capital outiay
and debt service are excluded.

Example: An LEA spent the following
amounts last year for elementary school
students {Including its elementary school

students with disabilities):

(1) Prom local tax funds ..o $2.750,000

{2) From State funds......... e 7.000.000

[3) Prom Federal funds 750,000
10,500,000

Of this totsl, $500000 was Yor ‘capital
outlay and debt service relating to the edu-
cation of elementary school students. This
must be subtracted from total expenditures:

$10.500.000
- —500.000
Total expenditures for ele-
mentary school students (less
capital outlay and debt serv-
ice) 10.000,000

b. Next, the LEA must subtract amoumts <
spent for:

1) Programs for children with disabilities;

(2) Programs to meet the special
educational needs of educationally deprived
children; and

(3] Programs of bilingual education for
limited English proficient children.

These are funds that the LEA actually
spent. not funds mceived last year but
carried over for the current school year.

Example: The LEA spent the following
amounts for elementary achool students last
year:

{1} Prom funds under Chapter 1
of title I of the Elementary and
Secondary Education Act of
1965 v 300,000
{2) From a special State pro-
gram for educstionally deprived

CRIAPEN. e cerirseranen s 200.000
(3) From a grant under Part B....... 200,000
[4) From State funds for the

education of children with dis- v
abilities 500.000
{5) Prom a locally-funded pro.

gram for children with disebil-

ities : ‘260,000
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8) Promsﬁxuﬂma Silingual -

education under Title

VI of the Elementary and Sec.

ondary Education Act of 1964....... 150,000
Total 1,600,000

{An LEA would also include any other
funds it spent from Federal. State, or local
sources for the three basic purposes: Children
with disabilities, educationally deprived
children. and bilingual education for limited
English proficient children.)

This amount is subtracted from the LEA's
total expenditure for elementary school
students coomputed above:

$10.000,000
- 1,800,000

8,400,000

¢. The LEA next must divide by the average
number of students enrolled in the
elementary schools of the egency last year
{including its students with disabilities).

Example: Last year, an average of 7,000
students were enrolled in the agency’s
elementary schools. This must be divided
into the amount computed under the above
paragraph: $6,400.000/7,000 students =
$1,200/student.

This figure is in the m!mmum amount the
LEA must spend {on the average) for the
education of each of its students with
disabilities. Funds under Part B may be used
only for costs over and above this minimum.
In this example, if the LEA has 100
elementary school students with disabilities.
it must keep records adequate to show that it
has spent at least $120,000 for the education
= of those students (100 students times $1.200/

student), not including capital outlay and
debt service.

This $120,000 may come from any funds

- except funds under Part B, subject to any

legal requirements that govern the use of
those other funds.

if the LEA has secondary school students
with disabilities. it must do the same
computation for them. However the amounts
used in the computation would be those the

LEA spent last year for the education of

secondary school students, rather than for

elementary school students.

§300.185 Computation of sxcess mta—
congolidated spplication.

The minimum average amount under
% 300.183, if two or more LEAs gubmita
consolidated apphcahon. is the average
of the combined minimum average
amounts determined under § 300.184 in
those agencies for elementary or
secondary school students, as the case
may be.

(Authority: 20 U.S.C, 1414(a){1))
§300.188 Excess costs—iimitation on use
of Part B funds.

(8) The excess cost requirement
prevents an LEA from using funds
provided under Part B of the Act to pay

for all of the costs directly attributable
to the education of a child with a
disability. subject to paragraph (b] of
this section.

{b} The excess cost requirement does
not prevent an LEA from using Part B
funds to pay for all of the costs directly
attributable to the education of a child
with a disability in any of the age ranges
three, four, five, eighteen, nineteen,
twenty, or twenty-one, if no local or
State funds are available for
nondisabled children in that age range.
However, the LEA must comply with the
nonsupplanting and other requirements
of this part in providing the educanon
and services,

{Authority: 20 U.S.C. ©+02(20): 1414(31(1))

§ 300.187-300.189 M

§300.190 Consolidated appilications.

{a) [Reserved]

{b} Heqmred‘ applications. An SEA
may require LEAS to submit a
consolidated application for payments -
under Part B of the Act if the SEA
determines that an individual
application submitted by an LEA wili be
disapproved because——

{1) The agency's entitlemem is less
than the $7,500 minimum required by
section 811(c)(4)(A)(i) of the Act
(§ 300.360(a)(1)); or

[2) The agency is unable to establish
and maintain programs of sufficient size
and scope (o effectively meet the
educational needs of children with
disabilities. ,

{c) Size and scope of progrom. The
SEA shall establish standards and
procedures for determinations under
paragraph (b){2) of this section.
(Authority: 20 U.5.C. 1414{c}(1)}

§300.191 [Reserved]

* §300.192 Stats reguistion of consolidated
appiications.

{a) The SEA shall iasue regulations
with respect to consolidated
applications submitted under this part.

(b} The SEA’s regulations must—

(1) Be consistent with sections 612(1)~
{7} and 613({a) of the Act; and

(2) Provide participating LEAs with
joint responsibilities for implementing
programs receiving payments under this
part.

{Authority: 20 U.S.C. 1414(c}{2)(B)]

{c) If an IEU is required by State law
to carry out this part, the joint
responsibilities given to LEAs under
paragraph {b}({2} of this section do not
apply to the administration and
disbursement of any payments received
by the IEU. Those administrative
respongibilities must be carried out
exclusively by the [EU.

{Authority: 20 U.S.C. 1414{c2XC))

§ 300.193 State educationsi agency
approvat; disspproval. .

(a)-{b) [Reserved]:

{c) In carrying out its functions under
this section, each SEA shall consider.
any decision resulting from a hearing
under §§ 300.506--300.513 that is adverse -
to the LEA involved in the decision.

{Authority: 20 U.5.C. 1414(b){3])

§300.194 Withhoiding.

{a) If an SEA. after giving reasonable
notice and an opportunity for a hearing
to an LEA, decides that the LEA in the
administration of an application
approved by the SEA has failed to
comply with any requirement in the
application, the SEA, after giving notice
to the LEA, shall—

{1} Make no further payments to the
LEA until the SEA is satisfied that there
is no longer any failure to comply with

the requirement; or

{2) Consider its decision in its review
of any application made by the LEA
under § 300.180; or

{3) Both.

{b) [Reserved]

{Authority: 20 U.S.C. 1414{b)(2))

Local Educational Agency
Applications--Contents

§300.220 Chlid identification.

Each application must include
procedures that ensure that all children
residing within the jurisdiction of the
LEA who have disabilities, regardless of
the severity of their disability, and who
are in need of special education and
related services, are identified, located,
and evaluated, including a practical
method for determining which children
are currently receiving needed special
education and related services and
which children are not currently
receiving needed special education and
related services.

{Authority: 20 U.S.C. 1414(a)(1}{A))

Note: The LEA is responsible for ensuring
that all children with disabilities within its
jurisdiction are identified, located. and
evaluated, including children in all public and
private agencies and institutions within that
jurisdiction. Collection and use of data are
subject to the confidentiality requxremems of
§§ 300.560-300.576.

§ 300.221 Confidentiality of personaily
identifiable Information.

Each application must include policies
and procedures that ensure that the
criteria in §§ 300.560-300.574 are met.

{Authority: 20 U.S.C. 1414(a){1)(B))
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§300.222 Full educational opportunity
m—mu .

Each application must—{a) Include a
goal of providing full educational
opportunity to all children with
disabilities, aged birth through 21; and

{b) Include a detailed timetable for
accomplishing the goal.

{Autbority: 20 US.C. 1414(a}1XC}. (D)) .

§300.223 Faciiities, personnel, and
services. :

Each application must provide a
description of the kind and number of
facilities, personnel, and services
necessary to meet the goal in § 300.222,

{Authority: 20 US.C. 1414(a)1)E])

§ 300.224 Personnel deveiopment.

Each application must include
procedures for the implementation and
use of the comprehensive system of
personnel development established by
the SEA under § 300.139.

{Authority: 20 U.S.C. 1414(a)(1)(C)(i})}

§ 300.225 Priorities.

Each application must include
priorities that meet the requirements of
§§ 300.320-300.324.

(Authority: 20 U.S.C. 1414{a)(1{C}{if))

§300.226 Parent iInvoivement.

Each application must include
procedures to ensure that, in meeting the
goa! under § 300.222, the LEA makes
provision for participation of and
consultation with parents or guardians
of children with disabilities.

(Authority: 20 U.S.C. 1414{s}(1)(C)(i})

§300.227 Participation in reguisr
educsation programs.

(a) Each application must include
procedures to ensure that fo the
maximum extent practicable. and
consistent with §§ 300.550-300.553, the
LEA provides special services to enable
children with disabilities to participate
in regular educational programs.

- {b) Each application must describe—
{1} The types of alternative placements
that are available for children with
disabilities; and .

(2) The number of children with
disabilities within each disability
category who are served in each type of
placement.

{Authority: 20 U.S.C. 1414{a)}1){C)liv)}
§ 300228 [Reserved]

§300.229 Excess cost

Each application must provide
assurance satisfactory to the SEA that
the LEA uses funds provided under part
B of the Act only for costs that exceed
the amoumt computed under § 300.1684

and that are directly attributable to the
education of children with disabilities.

{Authority: 20 U.8.C. 1414{a}{2)(B))

§ 900230 Nonsupplenting. .

(&) Each application must provide
assurance satisfactory to the SEA that
the LEA uses funds provided under part
B of the Act to supplement and, to the
extent practicable, increase the level of
State and local funds expended for the
education of children with disabilities,
and in no case to supplant those State
and local funds.

" . {b) To meet the requirement in

paragraph (a) of this section, the tota:
amount or average per capita amount of
State and local schoo!l funds budgeted
by the LEA for expenditures in the
current fiscal year for the education of
children with disabilities must be at
least equal to the total amount or
average per capita amount of State and
local school funds actually expended for-
the education of children with
disabilities in the most recent preceding
fiscal year for which the information is
?vailable. Allowance may be made
or—

(1) Decreases in enrollment of
children with disabilities; and

{2} Unusually large amounts of funds
expended for such long-term purposes
as the acquisition of equipment and the
construction of school facilities.

{Authority: 20 U.S.C. 1414({a)[2)(B]}

§ 300231 Comparable servicas.

{a) Each application must provide
assurance satisfactory to the SEA that
the LEA meets the requirements of this
section. '

{b) An LEA may not use funds under
part B of the Act to provide services to
children with disabilities unless the LEA
uses State and local funds to provide -

_services to those children that, teken as

& whole, are at Jeast comparable to
services provided to other children with
disabilities in that LEA.

{c) Each LEA shall maintain records
that show that the LEA meets the
requirement in paragraph (b} of this
section. ’

{Authority: 20 U.S.C. 1414(a){2)(C)]

Note: Under the “comparability”
requirement, if State and local funds are used
to provide certain services, those services
must be provided with State and local funds
to all children with disablities in the LEA
who need them. Part B funde may then be
used to supplement existing services, or to
provide additional services to meet special
needs. This, of ooursa, is subject o the other
requirements of the Act, including the
priorities under § § 300.320-300.324.

S r—

§300.232-200234 [Resorved]

§300.235 Individuaitzed aducation
programs. :

Each application must include
procedures to assure that the LEA
complies with §§ 300.340-300.350.

{Authority: 20 U.S.C. 1414{a)(5])
§300.236 {Reserved]
; .

Each application must provide
assurance satisfactory to the SEA that
the LEA has procedural safeguards that

meet the requirements of §§ 300.500-
300.515.

{Authority: 20 U.S.C. 1414(a){7))

$300.238 Use of Part B funds.

Each application must describe how
the LEA will use the funds under part B
of the Act during the next school year.

(Authority: 20 US.C. 1414(a))
§$300.239 [Reserved]

§ 500240 Other m.ﬁmu.

Each local application must include
additional procedures and information
that the SEA may require in order to
meet the State pian requirements of
§§ 300.121~300,153.

{Authority: Ly U.S.C. 1414(a)(8)]

Application From Secretary of the
Interior

§ 300260 Submission of application;
approval.

(a) In order to receive a grant under
this part, the Secretary of the Interior
shall submit an application that—

{1) Meets the requirements of section
612(1), 812(2)(C)-(E), 812(4), 612(5),
612(6), and 612(7) of the Act (including
monitoring and evaluation activities);

(2) Meets the requirements of section
613(a), {2), {3). (4)(B). (5}, {8), (7). [10),
(11). (12}, {13), (14), and (13), 813(b), and
613(e) of the Act;

{3) Meets the requirements of section
614{a)(1)(A)=(B}. (2}(A}. (C). (3). (4). (5).
and (7) of the Act;

{4) Meets the requirements of this part
that implement the sections of the Act
listed in paragraphs (a){1)-{3) of this
section.

{5) Includes a description of how the
Secretary of the Interior will coordinate
the provision of services under this part
with LEAs, tribes and tribal
organizations, and other private and
Federal service providers:

{8) Includes an assurance that there
are public hearings, adequate notice of
such hearings, and an opportunity for
comment afforded to members of tribes,
tribal govemning bodies, and affected
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local school boards before the adoption
of the policies, programs, and

procedures required under paregrspha
(a)(l}—(:i) of this section;

{7} Includes an assurance that the
Secretary of the Interior will provide
such information as the Secretary may
require to comply with section 818(b)(1)
of the Act, including data on the number
of children and youth with disabilities
served and the types and amounts of
services provided and needed:

(8) Includes an assurance that, by
October 1, 1992, the Secretaries of the
Interior and Health and Human Services
will enter into & memorandum of
agreement, to be provided to the
Secretary, for the coordination of
services, resources, and personnel
between their respective Federal, State,
and local offices and with SEAs and
LEAs and other entities to facilitate the
pravision of services to Indian children
with disabilities residing on or near
reservations. That agreement must
provide for the appornonment of
responasibilities and costs, in but
not limited to, those related to child find,
evaluation, diagnosis, remediation or -
therapeutic measures, and {(where -
appropriate) equipment and medicail or
personal supplies, or both, as needed for
8 ch:ldd to remain in nchool or a program;
an

(8) Includes an assurance that the
Department of the Interior will
cooperate with the Department of
Education in the latter's exercise of
monitoring and oversight of this
application, and eny agreements entered
into between the Secretary of the
Interior and other entities under the Act
and will fulfill its duties under the Act.

(b} Sections 300.581-300.585 apply to
grants available to the Secretary of the
Interior under this part.

{Authority: 20 U.S.C. 1411())

§300.261 Public participstion.

In the development of the application
for the Department of the Interior, the
Secretary of the Interior shall provide

_for public participation consistent with
§§ 300.280-300.284.

{Authotity: 20 US.C. 1413{f))

§$ 300262 Use of Part B funds.

{a)(1) The Department of the Interior
may use five percent of its payment
under § 300.708 in any fiscal year, or
$350,000, whichever is greater, for
administrative costs in carrying out the
provisions of this part.

{2) The remainder of the payments to
the Secretary of the Interior under
§ 300.700 in any fiscal year must be used
in accordance with the priorities under
$§ 300.320-300.324.

(b) Payments to the Secretary of the
Interior under § 300.710 must be used in

, accordance with that section.

(Autherity: 20 US.C. 1411(f)

§ 300263 Appiicabls reguistions.

The Secretary of the Interior shall
comply with the requirements of
§§ 300.301-300.303, §§ 300.305-300.307,
and §§ 300.340-300.347, § 300.350,
§§ 300.380-300.383, §§ 300.400~300.402,
§ § 300.500-300.585, §§ 300.600-300.621,
and §§ 300.660-300.682.
{Authority: 20 U.S.C. 1411{N)(2}}

Public Participation
$300.280 Pubiic hearings before adopting

. & State plen.

Prior to its edoption of a Stata plan,
the SEA shall—

{a) Make the plan available to the
general public:

{b) Hold public hearings; and

{c) Provide an opportunity for
comment by the general public on the
plan.

{Authority: 20 US.C. 1412(7)}

~ §300.261 Notice.

{a) The SEA shall provide notice to
the general public of the public hearings.
{b] The notice must be in sufficent

~ detail to inform the general public

about—

{1) The purpose and acope of the State
plar and its relation to part B of the Act:
{2) The availability of the State plan;

{3] The date, time, and location of
each public hearing;

{4) The procedures for submitting
written comments about the plan: and

{5) The imetable for developing the
final plan and submitting it to the
Secretary for approval.

{c) The notice must be published or
snnounced-—

(1) In newspapers or other media, or
both, with circulation adequate to notify
thed general public about the hearings;
an

{2} Enough in advance of the date of
the hearings to afford interested parties
throughout the State a reasonable
opportunity to participete.

{Authority: 20 U.S.C. 1412(7)}
£300.282 Opportunity to participate;
comment period.

(a) The SEA shall conduct the public
hearings at times and places that afford
interested parties throughout the State a
reasonable opportunity to participate.

{b) The plan must be available for
comment for a period of at least 30 days
following the date of the notice under
§ 300.281.

{Authority: 20 U.S.C. 1412(7))

§ 300283 Rwview of pudlic comments
before adopling plen. i

Before adopting its State plsn. the
SEA ghall—

{a) Review and conslder all public
comments; and ‘

(b} Make any necessary modifications
in the plan. |

fAuthority: 20 US.C. 1412(7))

§300.284 Publication snd M ot
approved plen.

After the Secretary appmes a State
plan, the SEA shall give notice in
newspapers or other media, or both, that
the plan is approved. The notice rmust
name places throughout the State where
the plan is available for access by any
interested person. |

{Authority: 20 US.C 1412(7)
Subpart C—Services.
Free Appropriate Public B&nc:ntion

§300.300 Tinmelines for free nppvopﬂah
public sducation,

(a) General. Each State shall ensure
that PAPE is available to all children
with disabilities aged 3 through 18
within the State not later than
September 1, 1978, and to all children
with disabilities aged 3 thmugh 21
within the State not later than
September 1, 1880,

{b) Age ranges 3-5 and 13-21 This
paragraph providea rules for applying
the requirement in paragraph {a) of this
section to children with dmabnhties aged
3,4.5 18,189, 20, and 21 i

{1) U State law or a court order
requires the State to provide education
for children with disabilities in any
disability category in any of these age
groupe, the State must make FAPE
available to all children with duabxmies
of the same age who have that
disability.

{2) If a public agency provxdes
education to nondisabled children in
any of these age groups. it must make
FAPE avsailable to at leasta |
proportionate number of children with
disabilities of the same age.

(3) i a public agency provides
education to 50 percent or more of its
children with disabilities in any
disability category in any of these age
groups, it must make FAPE avanable to
all its children with disabilities 'of the
same age who have that disability. This
provision does not apply to children
aged 3 through 5 for any fiscal year for
which the State receives a grant under
section 819(a){1) of the Act. .

(4} If a public agency provides
education to a child with a disability in
any of these age groups. it mustimake
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FAPE available to that child and provide
that child and his or her parents all of
the rights under Part B of the Act and
this part.

{5] A State is not required to make
FAPE available to a child with a

disability in one of these age groups if—

{i) State law expressly prohibits, or
does not authorize, the expenditure of
public funds to provide education to
nondisabled children in that age group;
or ,

{ii}) The requirement is inconsistent
with a court order that governs the
provision of free public education to
children with disabilities in that State.

{c) Children aged 3 through 21 on
reservations. With the exception of
children identified in § 300.708({a}(1) and
{2). the SEA shall be responsible for
ensuring that ail of the requirements of
Part B of the Act are implemented for all
children aged 3 through 21 on
reservations.

{Authority: 20 US.C. 1411(f): 1412(2)(B): S.
Rep. No. 84-188, p. 18 (1975]}

Note 1: The requirement to make FAPE
available applies to all children with
disabilities within the State who are in the
age ranges required under § 300.300 and who
need special education and related services.
This includes children with disabilities
aiready in school and children with less
severe disabilities, who are not covered
under the priorities under § 300.321.

Note 2: In order to be in compliance with
§ 300.300, each State must ensure that the
requirement to identify. locate. and evaluate
all children with disabilities s fully
implemented by public agencies throughout
the State. This means that before September
1. 1978, every child who has been referred or
is on & waiting list for evaluation (including
children in school as well as those not
receiving an education) must be evaluated in
accordance with §§ 300.530-300.533. If, as a
result of the evaluation, it is determined that
a child needs special education and related
services, an [EP must be developed for the
child by September 1. 1078, and all other
applicable requirements of this part must be
met.

Note 3: The requirement to identify, locate,
and evaluate children with disabilities
{commonly referred 1o as the “child find
system”] was enacted on August 21, 1974,
under Pub. L 93-380. While each State
needed time to establish and implement its
child find system, the four year period
between August 21, 1874, and September 1,
1978. is considered to be sufficient to ensure
that the system is fully operational and
effective on a State-wide basis.

Under the statute, the age range for the
child find requirement (0-21) is greater than
the mandated age range for providing FAPE.
One reason for the broader age requirement
under “child find" is 10 enable States to be .
aware of and plan for younger chiidren who
will require special education and related
services. It also ties in with the full
educational opportunity goal requirement

Pra—————

that has the same age range as child find.

“Moreover, while a State is not required to

provide FAPE to children with disabilities
below the age ranges mandated under
§ 300.300. the State may, at its discretion,

- extend services to those children. subject to

the priority requirements of § § 300.320-
300.324.

§ 300301 Free appropriate public
sducation—methods and payments.

- (a) Each State may use whatever
State, local, Federal, and private sources
of support are available in the State to
meet the requirements of this part. For
example, when it is necessary to place a
child with a disability in a residential
facility, a State could use joint
agreements between the agencies
involved for sharing the cost of that
placement.

[b) Nothing in this part relieves an
insurer or similar third party from an
otherwise valid obligation to provide or
to pay for services provided to a child
with a disability.

{Authority: 20 U.S.C. 1401 (18); 1412(2)(B})

§300.302 Residential placement.

If placement in a public or private
residential program is necessary to
provide special education and related
services to a child with a disability, the
program, including non-medical care
and room and board. must be at no cost
to the parents of the child. ’

(Authority: 20 U.S.C. 1412(2)(B); 1413(a){4)(B)) .

Note: This requirement applies to
placements that are made by public agencies
for educational purposes, and includes
placements in State-operated schools for
children with disabilities. such as a State
school for students with deafness or students
with blindness. :

§ 300.303 Proper tunctioning of hearing
aide.

Each public agency shall ensure that
the hearing aids worn by children with
hearing impairments including deafness
in school are functioning properly.

{Authority: 20 U.S.C. 1412(2)(B))

Note: The report of the House of
Representatives on the 1978 appropriation
bill includes the following statement
regarding hearing aids:

In its report on the 1976 appropriation bill
the Committee expressed concern about the
condition of hearing aids worn by children in
public schools. A study done at the
Committee's direction by the Bureau of
Education for the Handicapped reveals that
up to one-third of the hearing aids are
malfunctioning. Obviously, the Committee
expects the Office of Education will ensure
that hearing impaired school children are
receiving adequate professional assessment,
follow-up and services. :

{Authority: H R. Rep. No. 85-381. p. 87 (1977))

§300.304 Full sducational opportunity .
goal. :

{a) Each SEA shall ensure that each
public agency establishes and
implements a goal of providing full
educational opportunity to all children
with disabilities in the area served by
the public agency.

{b) Subject to the priority .
requirements of §§ 300.320-300.324, an
SEA or LEA may use Part B funds to
provide facilities, personnel, and
services necessary to meet the full
educational opportunity goal. -

{Authority: 20 U.S.C. 127 %{2}{A): 1414{8)(1)(C}}
Note: In meeting the full ecucational

- opportunity goal, the Congress glso

encouraged LEAs to include artistic and
cultural activities in programs supported
under this part. subject to the priority
requirements of §§ 300.320-300.324. This
point is addressed in the following

" statements from the Senate Report on Public

Law 84-142:

The use of the arts as a teaching tool for
the handicapped has long been recognized as
a vigble, effective way not only of teaching
special skills, but also of reaching youngsters
who had otherwise been unteachable. The
Comumittee envisions that programs under
this bill could well include an arts component
and. indeed. urges that local educational
agencies include the arts in programs for the
bandicapped funded under this Act. Such a
program could cover both appreciation of the
arts by the handicapped youngsters, and the
utilization of the arts as a teaching tool per
se.
Museum settings have often been another
effective tool in the teaching of handicapped
children. For example, the Brooklyn Museum
has been a leader in developing exhibits
utilizing the heightened tactile sensory skill cf
the blind. Therefore, in light of the national '
policy concerning the use of museums in
federally supported education programs
enunciated in the Education Amendments of
1974, the Committee also urges local
educational agencies to include museums in
programs for the handicapped funded under
this Act.

{Authority: S. Rep. No. 984-168, p. 13 (1875)]

§ 300.305 Program options.

Each public agency shall take steps to
ensure that its children with disabilities
have available to them the variety of
educational programs and services
available to nondisabled children in the
area served by the agency. including art,
music, industrial arts, consumer and
homemaking education. and vocational
education. B

{Authority: 20 U.S.C. 1412{2){A): 1414{a)(1)(C]}

Note: The above list of program options is
not exhaustive, and could include any
program or activity in which nondisabled
students participate.
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$300.308 Nonscademic services.

{a} Each public agency shall take
steps to provide nonacademic and
extracurricular services and activitiss in
such manner as is necessary to afford
children with disabilities an equal
opportunity for participation in those
services and activities. .

_[b} Nonacademic and extracurricular
services and activities may include
counseling services, athletics,
transportation, health services,
recreational activities, special Interest
groups or clubs sponsored by the public
agency, referrals to agencies that
provide assistance to individuals witn
disabilities, and employmer* of
students, including both employment by
the public agency and assistance in
making outside employment available.

{Authority: 20 US.C. 1412(2){ A} 1414{a)(1)(C))

§ 300.307 Physical educstion.

{a} General. Physical education
services, specially designed if
necessary. must be made available to
every child with a disability receiving
FAPE.

{b] Regular physical education. Each
child with a disability must be afforded
the opportunity to participate in the
regular physical education program
available to nondisabled children
unlesg—

(1) The child is enrolled full time in a
separate facility: or

{2] The child needs specially designed
physical education, as prescribed in the
child's IEP.

{c) Special physical education. {f
specially designed physical education is
prescribed in a child's [EP, the public
agency responsible for the education of
that child shall provide the services
directly, or make arrangements for those
services to be provided through other
public or private programs.

{d) Education in separate facilities.
The public agency responsible for the
education of a child with a disability
who is enrolled in a separate facility
shall ensure that the child receives
appropriate physical education services
in compliance with paragraphs (a) and
{c) of this section.

(Authority: 20 U.S.C. 1401(a}(16}; 1412(5)(B):
1414{a)(6))

Note: The Report of the House of
Representatives on Public Law 84-142
includes the following statement regarding
physical education:

Special education as set forth in the
Committee bill includes instruction in
physical education, which is provided es a
matter of course to all pon-handicapped
children enrolled in public elementary and
secondary schools. The Committee is
concerned that although these services are
availabie to and required of all children in

our school systems, they are often viewed as
c hnmry for hmdicnmd

The Committes expects the Commiuiow
of Education to take whatever action is
neceasary to assure that physical education
services are available to sll handicapped
children, and has specifically included
physical education within the definition of
special education to make clear that the
Committes axpects such services, specally
designed where necessary, to be provided as
an integral part of the educational program of
every handicapped child.

{Authority: H. R. Rep. No. 84332, p. 9 (1975))

£ 300.308 Asasistive technology.

‘Each public agency shall ensure that
assistive technology devices or assistive
technology services, or both, as those
terms are defined in §§ 300.5-300.6, are
made available t0 a child with a
disability if required as a part of the
child's—

{a) Special educanon under § 300.17;

(b} Related services under § 300.16; or

{¢} Supplementary aids and services
under § 300.550(b}(2). .
(Authority: 20 U.S.C. 1412(2). (8)(B))

Priorities in the Use of Part B Funds

$900.320 Defnitions of first priority
chiidren and second priority children.

For the purposes of §§ 300.321-
300.324, the term:

(a) “First priority children"” means
children with disabilities who—

{1) Are in an age group for which the
State must make FAPE available under
§ 300.300; and

(2} Are not recelving any education.

(b} "Second priority children” means
children with disabilities, within each.
disability category, with the most severe
disabilities who are receiving an
inadequate education.

(Authority: 20 U.S.C. 1412(3}}

Note 1: After September 1. 1078 there
should be no second priority children, since
States must ensure, as a condition of
recei Part B funds for fiscal year 1979,
that all children with disabilities will have
FAPE available by that date.

Note Z The term “free appropriate public
education.” as defined in § 300.8, means
special education and related services that
* * * “are provided in conformity with an

New first priority children will
continue to be found by the State after
September 1, 1978 through on-going
efforts to identify, locate, and evaluate
all children with disabilities.

§ 300321 Priorities. '

(a) Each SEA and LEA shall use funds
provided under part B of the Act in the
following order of priorities:

{1} To provide FAPE to first priority
children. including the identification,

Jocation, and evaluatmn of ﬁrst priority
children,

{2) To provide FAPE to second priority
children, including the identification,
location, and evaluation of second
priority children.

{3) To meet the other requiremema of
this part.

(b) The requirements of paragraph {a)
of this section do not apply to funds that
the State uses for admmmratmn under
§ 300.6820. -

[Authority: zo U.S.C. 1410 [b)(i)(B}. {b}{2¥B).
(c)(1)(B) (c)(2)(A)ii)}

SZAouwellnLEAsmuatmpart
B funds [except the portion used,for State
administretion) for the priorities. A State may
have o set aside s portion of its part B
allotment to be able to serve nnwly identified
first priority children.

AfRer September 1, 1078, part B funds may
be used—

(1) To continue supporting chud
identification, location, and evaluation
activities;

{2) To provide FAPE to newly identified

 first priority children:

(3} To meet the full educaﬁond oppertunity
goal required under § 300.304. including
employing additional personnel and
providing inservice training, in order to
increase the level. intensity and qualsty of
services provided to individual chﬂdren wtth
disebilities; and

{4) To meet the other requirenqents of part
B. .

§300.322 [Reserved] )
§300.323 Services to other children.

If a State or an LEA 18 providing FAPE
to all of its first priority children, that
State or LEA may use runds pro\nded
under part B of the Act— .

(a) To provide FAPE to chaldren with
disabilities who are not receiving any
education and who are in the age groups
not covered under § 300.300 i in that
State; or

(b) To provide FAPE to second

0
1

" priority children; or

{c) Both.

{(Authority: 20 US.C. 1411 (b) (1](3] (b){2)(B),
{cN2NAJI)

$300.324 Application oflocnloduatloml
memmmm

priority.

An LEA may use funds pro\nded
under part B of the Act for second
priority children, if it prov:des assurance
satisfactory to the SEA in its application
{or an amendment to its application}—

{a) That all first priority children have
FAPE available to them: '

(b} That the LEA has a system for the
identification, location. and evaluation -
of children with disabilities, as

described {n its application; gnd

:
|

i
3
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(c) That whenever a first priority child
is identified, located, and evaluated, the
LEA makes FAPE available to the child.

(Authority: 20 U.S.C. 1411 (bIB). (c)1)(B):
1414(a)(1)(C)(ii))

Individualized Education Programs

§ 300.340 Definitions.

(a) As used in this part, the term
“individualized education program”
means a written statement for a child
with a dxsabxbty that is developed and
implemented in accordance mth
§3 300.341-300.350.

(b} As used in §§ 300 348 and 300.347,
“participating agency” means a State or
local agency. other than the public
agency responsible for a student's
education, that is financially and legally
responsible for providing transition
services to the student

(Authority: 20 U.S.C. 1401{a}{20)}

§ 300341 State sducstional agency .
responsibliity.

{a) Public agencies. The SEA shall
ensure that each public agency develops
and impiements an [EP for each of its
children with disabilities.

(b} Private schools and facilities. The
SEA shall epsure thatan IEP is
developed and implemented for each
child with a disability who-

(1) Is placed in or referred to a pnvate
school or facility by a public agency: or

(2) Is enrolled in a parochial school or
other private school and receives

" special education or related aemces
from a public agency.

(Authority: 20 U.S.C. 1412 (4), (6): 1413(a)(4))

Note: This section applies to all public
agencies, including other State agencies {e.g..
departments of mental health and welfare)
that provide special education to a child with
a disability either directly, by contract or
through other arrangements. Thus, if a State
welfare agency contracts with a private
school or facility to provide special education
to 8 child with a disability, that agency would
be responsible for ensuring that an IEP is
developed for the child.

§300.342 When individuaiized odwnﬁon
programs must be in effect.

{a) At the beginning of each school
year, each public agency shall have in
effect an IEP for every child with a
disability who is receiving special
education from that agency.

(b) An [EP must— :

(1) Be in effect before special
education and related services are
provided to a child; and

{2} Be implemented as soon as

possible following the meenngs under
§ 300.343.

{Authority: 20 U.8.C. 1412{21(B). (4). (6):
1414{8){5): Pub. L. 94142, sec. 8{c} (1975))

Note: Under paragraph (b}(2) of this
section, it is expected that the [EP of a child
with a disability will be implemented -
immediately following the meetings under
§ 300.343. An exception to this would be (1)
when the meetings occur during the summer

. or a vacation period. or (2} where there are

circumstances that require a short delay {e.g.,
working out transportation arrangements).
However. there can be no undue delay in
providing special education and related
services to the chiid.

§300.343 Meetings.

{a) General Each publxc agency is -
responsible for initiating and conducting
meetings for the purpose of developing.
reviewing, and revising the IEP of a
child with a disability {or, if consistent
with State policy and at the discretion of
the LEA. and with the concurrence of
the parents, an individualized family
service plan described in section 677(d)
of the Act for each child with a
disability, aged 3 through §).

(b) [Reserved]

{c) Timeline. A meeting to develop an
IEP for a child must be held within 30
calendar days of a determination that
the child needs special education and
related services.

{d) Review. Each public agency shall
initiate and conduct meetings to review
each child's IEP periodically and. if
appropriate, revise its provisions. A
meeting must be held for this purpose at
least once a year.

(Authority: 20 U.S.C. 1412(2)(B]. (4). [8):
1414(a}{5))

Note: The date on which agencies mus?
have IEPs in effect is specified in § 300.342
(the beginning of each achool year). However,
except for new children with disabilities (i.e..
those evaiuated and determined to need
special education and related services for the
first time). the timing of meetings to develop.
review, and revise [EPs is left to the
discretion of each agency.

In order to have [EPs in effect at the
beginning of the school ysar, agencies could

"bold meetings either at the end of the

preceding school year or during the summer
prior to the next school year. Meetings may

_ be held any time throughout the year. as long

8s IEPs are in effect at the beginning of each
school year.

The statute requires agencies to hold &
meeting at least once each year in order to
review and. if appropriate. revise each child's
IEP. The timing of those meetings could be on
the anniversary date of the child's last [EP
meeting. but this is left to the discretion of the
agency.

§ 300.344 Puﬁdptnh in Mm

{a) General. The public agency shall
ensure that each meseting includes the
following participants:

(1) A representative of the public
agency, other than the child's teacher,
who is qualified to provide, or supervige
the provision of, special education.

{2]) The child’s teacher.

(3) One or both of the child's parents,
subject to § 300.345,

{4) The child, if appropriate.

(5} Other individuals at the discretion
of the parent or agency.

(b) Evaluation personnel, For a child
with a disability who has been
evaluated for the first time, the public
agency shall ensure—

(1) That a member of the evaluation
team participates in the meeting: or

{2} That the representative of the
public agency. the child's teacher, or
some other person is present at the
meeting, who is knowledgeable about
the evaluation procedures used with the
child and is familiar with the results of
the evaluation.

(¢c) Transition services partlc.rpams
(1) If a purpose of the meeting is the
consideration of transition services for a

student. the public agency shall invite—

(i) The student; and

(i} A represematwe of any other
agency that is likely to be responsible
for providing or paying for transition
services.

{2) If the student does not attend, the
public agency shall take other steps to
ensure that the student's preferences
and interests are considered; and

{3) If an agency invited to send a
representative to a meeting does not do
80, the public agency shall take other
steps to obtain the participation of the
other agency in the planning of any
transition services.

{Authority: 20 U.S.C. 1401{a}(20). (a)(20):
1412(2)(B}. (4). (6); 1414{a}{5))

Note 1: In deciding which teacher will .
participate in meetings on a child's IEP. the
agency may wish to consider the following

possibilities:

{a] For a child wuh a disability who is
receiving special education, the teacher could
be the child's special education teacher. }if the
child's disability is a speech impairment, the
teacher could be the speech-language
pathologist.

(b} For a child with a disability who is
being considered for placement in special
education, the teacher could be the child's
regular teacher. or a teacher qualified to
provide education in the type of program in
which the child may be placed. or both.

(c) Uf the child is not in school or has more
than one teacher. the agency may designate
which teacher will participate in the meeting.

Either the teacher or the agency
representative should be qualified in the area
of the child's suspected disability. ’

For a child whose primary disability is a
speech or language impairment, the
evaluation personnel participating under -
paragraph {b)(1) of this section would
normally be the speech-langusge pathologist.

Note 2: Under paragraph (c) of this section,
the public agency is required to invite eact
student to participate in his or her IEP
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meeting. if 8 parpose of the meeting is the -
consideration.of transition services for the
student. For all students who are 18 yeara of
age or older, one of the purposes of the
annual meeting will always be the planning
of transition services, since transition
services are a required component of the [EP
for these students.

For a student younger than age 18, if
transition services are initially discussed at a
meeting that does not include the student, the
public agency is responsible for ensuring that,
before a decision about transition services for
the student is made. a subsequent IEP
meeting is conducted for that purpose, and
the student is invited to the meeting.

§ 300.345 Parent participstion.

{a) Each public agency shall take
steps to ensure that one or both of the
parents of the child with a disability are
present at each meeting or are afforded
the opportunity to participate,
including—

(1) Notifying parents of the meeting
early enough to ensure that they will
have an opportunity to attend; and

(2) Scheduling the meeting at a
mutually agreed on time and place.

{b)(1) The notice under paragraph
{a)(1) of this section must indicate the
purpose, time, and location of the
meeting and who will be in attendance;

{2) If a purpose of the meeting is the
consideration of transition services for a
student, the notice must also—

(i) Indicate this purpose;

_{ii} Indicate that the agency wiil invite
the student: and

{iii) Identify any other agency that wil}
be invited to send a representative.

{c) If neither parent can attend, the
public agency shall use other methods to
" ensure parent participation, including
individual or conference telephone calls.

(d} A meeting may be conducted
without a parent in attendance if the
public agency is unable to convince the
parents that they should attend. In this
case the public agency must have a
record of its attempts to arrange a
mutually agreed on time and place such
ET R

{1} Detaiied records of telephone calls
made or attempted and the results of
those calls:

{2) Copies of correspondence sent to
the parents and any responses received;
and

{3) Detailed records of visits made to
the parent's home or place of
employment and the results of those
visits.

{e) The public agency shall take
whatever action is necessary to ensure
_that the parent understands the
proceedings at a meeting, including
arranging for an interpreter for parents
with deafness or whose native language
is other than English.

(f) The public agency shall give the..
parent, on request, & copy of the IEP.

{Authority: 20 us.C. 1401 (=){20): 1412 (2)(B),
{a]. (8); 1414{a){5)) -

Nots: The notice in paragraph (a} of this
section could also inform parents that they
may bring other people to the meeting. As
indicated in paragraph {c} of this section, the
procedure used to notify parents (whether
oral or written or both) is left to the
discretion of the agency. but the agency must
keep a record of its efforts to contact parents.

§300.348 Content of individualized
education program.

{a) General. The IEP for each child
must include—

(1) A statement of tne child’s present
levels of educational performance;

(2) A statement of annual goals,
including short-term instructional
objectives;

(3) A statement of the specific special
education and related services to be
provided to the child and the extent that
the child will be able to participate in
regular educational programs;

{4) The projected dates for initiation
of services and the anticipated duration
of the services; and -

(5] Appropriate objective criteria and
evaluation procedures and schedules for
determining, on at least an annual basis,
whether the short term instructional

. objectives are being achieved.

(b} Transition services. (1) The IEP for
each student, beginning no later than
age 16 (and at a younger age, if
determined appropriate}, must include a
statement of the needed transition
services as defined in § 300.18,
including, if appropriate, a statement of
each public agency's and each -
participating agency's responsibilities or

-linkages. or both, before the student

leaves the school setting.

{2) If the IEP team determines that
services are not needed in one or more
of the areas specified in § 300.18 (b}{2)(i)
through {b)(2)(iii). the [EP must include a
statement to that effect and the basis
upc:’n which the determination was
made.

{Authority: 20 U.S.C. 1401 (a){19), (a){20): 1412
(2)(B). {4}. (B): 1414{a){5}}

Note 1: The legislative history of the
transition services provisions of the Act
suggests that the statement of needed
transition services referred to in paragraph
(b} of this section should include a .
commitment by any participating agency to
meet any financial responsibility it may have
in the provision of transition services. See
House Report No. 101-544, p. 11 (1990).

Note 2: With respect to the provisions of
paragraph {b] of thia section, it is generally
expected that the statement of needed
transition services will include the areas
listed in § 300.18 {b)(2)(i) through [b}{2){hi). If
the [EP team determines that services are not

)
needed in ons of those areas. the public
agency must implement the requirements in
paragraph (b](2] of this section. Since itis e
part of the IEP, the IEP team must reconsider
its determination at least annually.

Note 3: Section 802(a}{20) of the Act
provides that IEPs must include aistatement
of needed transition services for students
beginning no later than age 18, but permits
transition services to students below age 18
fi.e. "* * * and. when determmed
appmpnate for the individual, beginning at
age 14 or younger.”}). Although the statute
does not mandate transition services for all
students beginning &t age 14 or younger, the
provision of these services could have a
significantly positive effect on the
employment and independent living
outcomes for many of these smdenta in the
future, especially for students who are likely
to drop out before age 16. With respect to the
provision of transition services to students
below age 18, the Report of the Houae
Committee on Education and Labor on Public
Law 101-478 includes the foliowmg
statement: -

Although this language leaves the final
determination of when to initiate transition
services for students under age 16 to the [EP
process, it nevertheless makes clear that
Congress expects consideration to be given to
the need for transition services for some
students by age 14 or younger. The
Committee encourages that approach
because of their concern that age 18 may be
too late far many students. particularly those
at risk of dropping out of school and those
with the most severe disabilities. Even for
those students who stay in school until age
18. many will need more than two years of
transitional services. Students with
disabilities are now dropping out of school
before age 186, feeling that the education
system has little to offer them. Initisting
services at a younger age will be critical.
{House Report No. 101-544, 10 (1990).)

§ 300.347 Amyrupondbumoﬂ«
transition services.

{a) If a participating agency. falls to
provide agreed-upon transition services
contained in the IEP of a studént with a
disability, the public agency responsible
for the student’s education shall, as soon
as possible, initiate a meeting for the
purpose of identifying alternative
strategies to meet the transition
objectives and, if necessary, revxsmg the
student's [EP.

{b) Nothing in this part relieves any
participating agency. including a State
vocational rehabilitation agency. of the
responsibility to provide or pay for any
transition service that the agency would
otherwise provide to students jwith
disabilities who meet the ellgxbnhty
criteria of that agency.

{Authority: 20 U.S.C. 1401 {a)(18), {a}(18).
(a)(20}; 1412{2)(B)) ;
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§ 300.348 Private school placements by
public agencies.

{a) Developing individualized
eduvcation programs. (1) Before a public
agency places a child with a disability
in, or refers a child to, a private school

" or facility, the agency shall initiate and
conduct a meeting to develop an [EP for
the child in accordance with § 300.343.

{2) The agency shall ensure thata
representative of the private school or
facility attends the meeting. if the
representative cannot attend, the agency
shall use other methods to ensure
participation by the private school or
facility, including individualor
conference telephone calls.

(3) [Reserved) o

(b) Reviewing and revising
individualized education programs. (1)
After a child with a disability enters a
private school or facility, any meetings
to review and revise the child's [EP may
be initisted and conducted by the
private school or facility at the
discretion of the public agency.

{2) If the private school or facility
initiates and conducts these meetings,
the public agency shall ensure that the
parents and an agency representative:

{i) Are involved in any decision about
the child's [EP; and posed changes

(ii) Agree to any pro in
the program before those changes are
implemented. ' . :

{c} Responsibility. Even if a private
school or facility implements a child's
IEP, responsibility for compliance with
this part remains with the public agency
and the SEA,

{Authority: 20 U.S.C. 1413(a}4XB})

§ 300.348 Chidaren with disabliities In
parochial or other private schools.

If a child with a disability is enrolled
in a parochial or other private school
anld re:mm upef?:l education or
related services from a public agency,
the public agency shall—

{a)dnltiate conduct meetings to
develop, review, and revise an IEP for
thed child, in accordance with § 300.343;
and

(b) Ensure that a representative of the
parochial or other private school attends
each meeting. If the representative
cannot attend, the agency shall use
other methods to ensure participation by
the private school. including individual
or conference telephone calls.

(Authority: 20 US.C. 1413{a}{4}{A))

§ 300.350 WIncviduatized sducation
Program-—~4coountabiiity.

Each public agency mrust provide
special.educetion and related services
to a child with s disability in
accordance with an IEP. However, Part
B of the Act does not require that suy -

agency, teacher, or other person be held
accountable if & child does not achieve

-the growth projected in the annual goals
and objectives.

[Authority: 20 U.S.C. 1412(2)(B}): 1414{a) (5).
.{8): Cong. Rec. at msz {daily ed.. july 21,

Note: This section is intended 10 relieve
concerns that the IEP constitutes a guarantee
by the public agency and the teacher that &
child will progress at a specified rate.
However, this section dees not relieve
agencies and teachers from making good faith
efforts to assist the child ip achieving the
goals and objectives listed in the IEP. Further,
the section does not limit a parent’s right to
complain and ask for revisions of the child's

program, or to invoke dae process
procedures, if the parent feels that these
efforts are not being made.

Direct Service by the State Educationa!

§ 300360 Use of local sducations! agency
aliocation for direct services.

(a} An SEA may not distribute funds
to an LEA, and shall use those funds to
ensure the provision of FAPE to children
with disabilities residing in the area
served by the LEA, if the LEA. in any

{1} Is entitled to less than $7,500 for
that fiscal year (beginning with fiscal

{2) Does not submit an application
that meets the requirements of
§§ 300.220-300.240;

{3) Is unable or unwilling to establish
and maintain programs of FAPE:

{4} Is unable or unwilling to be
consolidated with other LEAs in order to
establish and maintain those programs;

{5) Has one or more children with
disabilities who can best be served by a-
regional or State center designed to
meet the needs of those children.

{b} in meeting the requirements in
parsgraph {a) of this section. the SEA
may provide special education and
related services directly, by contract. or
through other arrangements.

(c) The excess cost requirements of
$§ 300.182~-300.188 do not apply to the

{Authority: 20 U.S.C. 1421{c){4): 1413(b}:

Note: Section 300.380 is a combination of
three provisions in the statute {Sections
811(c}(4). 613(b)}. and 814(d)). This section
focuses mainly on the Staie's administration

- and use of local entitdements under Part B,

The SEA. as a recipient of Part B funds, is
responsible for ensuring that sll public
agencies in the State comply with the
provisions of the Act, regardiess of whether
they receive Part B fnds. If ap LEA elects
not to apply for its Pert B entidement. the
State would be required 1o use those funds to
ensure that FAPE is made swvsfiable to

children residing in the area served by tha!
local agency. However, If the loca!
entitlement is not sufficient for this purpose,
additional State or local funds would have to
be expended in order to ensure that FAPE
and the other requirements of the Act are
met.

other Federa! funds, it would bave tobe in
compliance with 34 CFR §§ 104.31-104.39 of
the regulations implementing Section 504 of
the Rehabilitation Act of 1873. It should be
noted that the term “FAPE” has different
meanings under Part B and Section 504 For
example, under Part B, FAPE is a statutory
term that requires special education and
related services to be provided in accordance
with an IEP. However. under Section 504.
each recipient must provide an education that
includes services that are “designed to meet
individual educational needs of handicapped
persons as adequately as the needs of
nonhandicapped persons sre met ¢ * **
Those regulations state that implementation
of an IEP, in accordence with Part B. is one
means ol meeting the FAPE requirement.

§300.361 Nature and location of services.

The SEA may provide special
education and related services under
§ 300.360{a) in the manner and at the
location it considers appropriate.
However, the manner in which the
education and services are provided
must be consistent with the
requirements of this part (including the
LRE provisions of §§ 300.550-300.556).

(Authority: 20 US.C. 114(d})

§$300.370 Use of State agency aliocations.

{a) The State may use the portion of
its allocation that it does not use for
administration under §§ 300.820-
300.621—

(1) For support services and direct
services in accordance with the priority
requirements of §§ 300.320-300.324: and

{2) For the administrative costa of the
State’s monitoring activities and
complaint investigations. to the extent
that these costs exceed the
administrative costs for monitoring and
complaint investigations incurred during
fiscal year 1985.

(b) For the purposes of paragraph [a}
of this section—

{1) "Direct services” means setvices
provided to a child with a disability by
the State directly, by contract. or
through other arrangements; and

(2) “Support services” includes
implementing the comprehensive aystem
of personnel development of §§ 300.380-
300,383, recruitment and training of
hearing officers and surrogate parents,
and public informstion and parent -
training activities reiating to FAPE for
children with disabilities.

(Autbority: 20 U.S.C. 1411 (b)(2). (cft29)

Moreover, if the LEA is the recipient of any .

e
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Besixm!ngwiththcpeﬂodm!yf.lm leadership elband - - be needed in five years, based on - -
June 30, 1979, and for each following {b) Coordinates and facilitates effam, projections of individuals to be served,

fiscal year, the funds that a State uses  among SEA and LEAs, institutions of -~ retirement and other departures of

for direct and support services under higher education, and professional personnel from the field; and other

§ 300.370 must be matched on a program associations to recruit, prepare, and relevant factors.

basis by the State from funds other than retain qualified personnel, including (2] The data on special edmnon and
Federal funds. This requirement does - personnel from minority backgrounds,  related services personnel required in
not apply to funds that the State uses and personnel with disabilities. paragraph (b)(1) of this section'must

under § 300.360.

(Authority: 20 U.S.C. 1411 (c){2){B). {c)(4)(B))
Note: The requirement in § 308.371 would
be satisfied if the State can document that the

amount of State funds expended for each
major program ares (eg.. the comprehensive
system of personnel development] is at least-
ey1al to the expenditure of Federsl funds in
that program area.

$300.372 Ammty'mm
W '

with funde appropriated for
fiscal year 1979 and for each following
fiscal year, the requirement in section
813(a)(8) of the Act, which prohibits
supplanting with Federal funds, does not
apply to funds that the State uses from
its allocation under § 300.708{a) for
administration, direct services, or
support services.

{Authority: 20 U.S.C. 1411{c)(3)}

Comprehensive System of Personnel
Development
§300.380 Genersl.

Each State shall

{a) Develop and implement a
comprehensive system of personnel
development thate

(1) Is consistent with the purposes of
the Act and with the comprehensive
system of personnel development
described in 34 CFR § 303.360;

(2} Meets the requireménts in
§§ 300.361-300.383; and

{3) Is consistent with the provisions
on personnel standards in § 300.153; and

.(b} Include in its State plan a
description of the personnel
development system required in
paragraph (a)(1) of this section.
{Authority: 20 U.S.C. 1413 (a)(3), (a)(14))

§300.381 Adequate supply of qualified
personnel. -

Each State plan must include a
description of the procedures and
activities the State will undertake to
ensure an adequate supply of qualified
personnel {as the term "qualified” is
defined at § 300.15), including special

- education and related services
personnel and leadership personnel,
necessary to carry out the purposes of
this part. The procedures and activities
must include the development, updating,
and implementation of a plan that—

(a) Addresses current and projected
special education and related services

~ {Authority: 20 US.C. 1413{a}){3)(A))

§ 300.382 Personnel preparation and
continuing education.

Each State plan must include a
description of the procedures and

activities the State will undertaketo . . .

ensure that all personnel necessary to
carry out this part are appropriately and .
adequately prepared. The

and activities must include—

{a) A system for the continuing
education of regular and special
education and related services
personnel to enable these personnel to
meet the needs of children with"
disabilities under this part;

{b} Procedures for acquiring and
disseminating to teachers,
administrators, and related services

personnel significant knowledge derived
from education research and other
sources; and

{c) Procedures for adopting. if
appropriate, promising practices,

materials, and technology, proven
effective through research and

demonstration.
{Authority: 20 U.S.C. 1413(a){3}{B))

§ 300.383 Data system on personne! and
personnet development.
" ta) General. The procedures and

activities required in §§ 300.381 and
300.382 must include the development
and maintenance of a system for
determining, on an annual basis, the
data required in paragraphs [b] and {c)
of this section.

(b} Data on qualified personnel. (1)

The system required by paragraph (a) of

this section must enable each State to

- determine, on an annual basis—

{i) The number and type of personnel,
including leadenth personnel,
employed in the provision of special
education and related services, by
profession or discipline;

(ii) The number and type of personnel -

who are employed with emergency,

provisional, or temporary certification in
each profession or discipline who do not

hold appropriate State certification,
licensure, or other credentials
comparable to certification or licensure
for that profession or discipline; and
{iii} The number and type of
personnel, including leadership
personnel, in each profession or
discipline needed. and a projection of

include audiologists, counselors,
diagnostic and evaluation personnel,
home-hospital teachers, interpreters for
students with hearing impairments
including deafness, occupational :
therapiste, physical education teachers,
physical therapists, psychologiats,
rehabilitation connselors. social
workers, speech-lai:guage pathologists,
teachier aides, recreation and
therapeutic recreation spocmlists.
vocational education teachers. work-
study coordinators, and other |
instructional and noninstructional staff.
(3) The data on leadership personnel

-. required by paragraph {b)(1) of this

section must include administrators and
supervisors of State or local sgencies
who are involved in the provision or
supervision of services or activities
necessary to carry out the purpases of
this part.

{c) Data on personnel development.
The system required in paragraph (a) of
this section must enable each State to
determine, on an annual basis; the
institutions of higher education within
the State that are preparing special
education and related services
personnel, including leadership
personnel, by area of spec)ahzanon.
includi

(1) The numbers of students' enrolled
in programs for the preparauon of
special education and related services
personnel administered by these
institutions of higher education; and

(2) The numbers of studems!who
graduated during the past year with
certification or licensure, or with
credentials to qualify for certification or
licensure, from programs for the
preparation of special education and
related services personnel adrministered
by institutions of higher education.

{Authority: 20 U.8.C. 1413(&1(3}{.‘\}})
§§ 300.384-300.387 (Reserved]

Subpart D—Private Schools

Children With Disabilities in Private
Schools Placed or Referred by Public
Agendies i

§300.400 Applicabifity of §§ 300,400
300.402.

Sections 300.401-300.402 apply only to
children with disabilities wholareor
have been placed in or referred to a

i
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private school or facility by a put;lic
agency as a means of providing special
education and related services.

(Authority: 20 U.S.C. 1413(a){4)(B}}

§ 300.401  Rosponsibiiity of State
educational agency.

Each SEA shall ensure that a child
with a disability who is placed in or
referred to a private school or facility by
a public agency:

(a} 1s provided special educanon and
related services—

{1) In conformance with an IEP that
meets the reqmrements of §§ 300. 340—
300.350;

(2} At oo cost to ‘he parenta. and

- {3) At a school or facility that meets
the standards that apply to the SEA and
LEAs {including the requirements of this
part); and

(b] Has all of the rights of a child with

.a disability who is served by a public
agency.
{Authority: 20 US.C. 1413(a)(43(B))

§ 300.402 ‘implomentation by State
sducstional sgency.

In implementing § 300.401, the SEA
shali—

{a) Monitor compliance through
procedures such as written reports, on-
site visits, and parent questionnaires;

{b) Disseminate copies of applicable
standards to each private school and
facility to which a public agency has
referred or placed a child with a
disability; and

{c) Provide an opportunity for those
private schools and facilities to
participate in the development and
r;vision of State standards that apply to
them.

{Autbority: 20 U.S.C. 1413{a}{4}{B)}

§300.403 Pisosment of chiidran by
parents. o

(a) If a child with a disability has
FAPE available and the parents choose
to place the child in a private schoo! or
facility, the public agency is not required
by this part to pay for the child's
education at the private school or
facility. However, the public agency
shall make services available to the
child as provided under §§ 300.450-
300.452.

(b} Disagreements between a parent
and a public agency regarding the
availability of a program appropriate for
the child. and the question of financial
responsibility, are subject to the due
process procedures of § § 300.500-
300.515.

{Authority: 20 U.S.C. 112(2XB}: 1415)

Chﬁdmn With Disabilities Enrolled by
Their Parents in Private Schools

£300.450 Definition of “private school

- children with disabllities.”

_ As used in this part, “private school
children with disabilities” means
children with disabilities enrolled by
their parents in private schools or -
facilities other than children with
dicabilities covered under §§ 300 400~
300.402.

(Authority: 20 U.S.C. 1413{a)(4}(A))

§300.451 State educstional agency
responsibliity.
" The SEA shall ensure thate—

(a) To the extent coasistent with their
number and Jocation in the State,
provision is made for the participation
of private school children with
disabilities in the program assisted or
carried out under this part by providing

them with special education and related'

services; and
(b) The requirements of 34 CFR
§§ 76.651-76.8682 are met.

[Authority: 20 U.5.C. 1413(a}f4}{A))
§300.452 Local educational agency
reaponsibility. .

Each LEA shall provide special
education and related services designed
to meet the needs of private school
children with disabilities residing in the
jurisdiction of the agency.

{Authority: 20 U.5.C. 1413(a)(4)(A): 1414(a)(6))
Procedures fqr By-Pass

§300.480 By-psss——gensral

{a} The Secretary implements a by-
pass if an SEA is, and was on December
2, 1983, prohibited by law from
providing for the participation of private
school children with disabilities in the
program assisted or carried out under
this part, as required by section
813(a)(4){A) of the Act and by
§§ 300.451-300.452.

(b) The Secretary waives the
requirement of section 813{a){4)(A) of
the Act and of §§ 300.451~-300.452 if the
Secretary implements a by-pess.

{Autbority: 20 U.S.C. 1413{d){1))

§300.481
by-pass.

{a) Before implementing a by-pass. the
Secretary consults with appropriate
public and private school officials,
including SEA officials, in the affected
State to consider matters such ap—

{1) The prohibition imposed by State
law that results in the need for a by-
pass;

(2) The scope and nature of the
services required by private school
children with duabihues in the State,

Provisions for services under s

and the number of children to be served
under the by-pass: and
{3} The establishment of policies and

" procedures to ensure that private school

children with disabilities receive
services consistent with the
requirements of section 613{a}{4)(A) of
the Act., §§ 300.451-300.452, and 34 CFR
§§ 76.851-76.662.

(b) After determining that a by-pass is
required, the Secretary arranges for the
provision of services to private school
children with disabilities in the State in
a manner consistent with the
requirements of section 813{a}{4}{A] of
the Act and §§ 300.451-300.452 by
providing services through one or more
agreements with appropriate parties.

{c) For any fiscal year that a by-pass
is implemented. the Secretary
determines the maximum armount to be
paid to the providers of services by
multiplying—

{1) A per child amount that may not
exceed the amount per child provided
by the Secretary under this part for all
children with disabilities in the State for
the preceding fiscal vear; by

(2} The number of private school
children with disabilities (as defined by
§§ 300.7(a) and 300.450} in the State, as
determined by the Secretary on the
basis of the most recent satisfactory
data available, which may include an
estimate of the number of those chlldren
with disabilities.

(d} The Secretary deducts from the
State's allocation under this part the
amount the Secretary determines is
necessary to implement a by-pass and
pays that amount to the provider of
services. The Secretary may withhold
this amount from the State's allocation
pending final resolution of any
investigation or compiaint that could

. resultin a determinatioa that a by-pass

must be implemented.
{Authority: 20 US.C. 1413(d}(2))
Due Process Procedures

Source: Sections 300.482 through
300.486 apnear at 49 FR 48526, Dec. 12,
16884, unless otherwise noted.

- § 300.482 Notice of intent to impiement »

by-pass.

{a} Before taking any final action to
implement’a by-pass, the Secretary
provides the affected SEA with written
notice.

{b} In the written notice. the
Secretary—

{1) States the reasons for the proposed
by-pass in sufficient detail to atiow the
SEA to respond: and

{2) Advises the SEA that it has a
specific period of time (at least 45 days)
from receipt of the writtsn notice to




{
i
\
|

chonl Roghur ] Vol. 57, No 189 / Tuesday. September 29, 1982 / Rules and Regulatiom 44819

submit written objections to the
proposed by-pass and that it may

request in writing the opportunity for a
hearing to show cause why a by-pass
should not be implemented.

{c] The Secretary sends the notice to :

the SEA by certified mail with returmn
receipt requested.

{Authority: 20 U.S.C. 1423(d){3}{A))

§ 300.483 Request to show cause.

An SEA seeking an opportunity to
show cause why a by-pass should not
be implemented shall submit a written

request for a show cause heanns to the -

Secretary.
{Authority: 20 U.S.C. 1413(d){SHA}

§ 300.484 Show causs hearing.
(a) If a show cause hearing is
requested, the Secretary—
(1) Notifies the SEA and other
appropriate public and private school
officials of the time and piace for the
hearing; and
{2) Designates a persan to conduct the
show cause hearing. The designee must
not have had any responaibility for the
matter brought for a hearing.
(b) At the show cause hearing, the
designee considers matters such as—
" (1) The necessity for implementing a

by-pass;
(2) Possible factual errors in the
written notice of intent to implement a
by-pess; and

{3} The objections raised by public
and private school representatives.

{c) The designee may regulate the
course of the proceedings and the
conduct of parties during the pendency
of the proceedings. The designee takes
all steps necessary to conduct s fair and
impartial proceeding, to svoid delay,
and to maintain order.

{d) The designee may interpret
applicable statutes and regulations, but
may not waive them or rule on their
validity.

- {e) The designee arranges for the
preparation, retention, and. if ‘
appropriate, dissemination of the record
of the hearing.

{Authority: 20 U.S.C. 1413{d)(3HA))

'$ 300.485 Decision.

(a) The designee wbo conducts the
show cause h

(1) Issues a written decuion that
includes a statement of findings: and

(2} Submits a copy of the decision to
the Secretary and sends & copy to each
party by certified mail with return
receipt requested.

{b] Each party may submit comments
and recommendations on the designee’s
decision to the Secretary within 15 days
of the date the party receives the
designee’s decision,

{c) The Secret adopts, reverses, or
modifies the designeo s decision and
notifies the SEA of the Secretary's final
action. That notice is sent by certified
mail with retumn receipt requested.

(Authority: 20 U.S.C. 1413(d}3)(A))

§ 300.408 Judicial review.

i dissatisfied with the Secretary's
final action, the SEA may, within 60
days after notice of that action, file a
-petition for review with the United
States court of appeals for the circuit in
which the State ia located. The
procedures for judicial review are
described in section ma(d}(s}(n}-{n) of
the Act.

{Authority: 20 U.8.C. 1413{d)(SXBM{D1}

Subpart E—Procedural Safeguards.

Due Process Procedures for Parents and
Children .

§ 300500 Definitions of “consent,™
“gvsiustion,” and “personally identifiable.”

{a) As used in this part: “Consent”
means thate—

{1) The parent has been fully informed
of all information relevant to the activity
for which consent is sought, in his or her
native language, or other mode of
communication:

{2} The parent understands and agreea
in writing to the carrying out of the
activity for which his or her consent is
sought, and the consent describes that
activity and lists the records {if any) that
will be released and to whom; and

(3} The parent understands that the
granting of consent is voluntary on the
part of the parent and may be revoked
at any time.

- (b} “Bvaluation” means procedures
used in accordance with §§ 300.530~
300.534 to determine whether a child bas
a disability and the nature and extent of
the special education and related
services that the child needs, The term
means procedures used selectively with
an individual child and does not include
basic tests administered to or -
procedures used with all children in a
school, grade, or class.

{c) “Personally identifiable™ means
that information includes— .

{1) The name of the child. the child's
parent, or other family member;

(2] The address of the child;

{3) A personal identifier, such as the
child’s social security number or student
number: or

{4) A list of personal characteristics or
other information that would make it
possible to identify the child with
reasonable certainty.

{Authority: 20 U.5.C. 1415, 1417(c}}

§ 300.501 Wmun&lc
agencies. ‘

Each SEA shall ensure that each
public agency establishes and
implements procedura! safeguards that
meet the requirements of §§ 300.500-
800.518. - ) g
{Authority: 20 U.S.C. 1415{a]}

§300.502 Opportunity to oum:lm records.
Tbepmntsofachﬂdmtha
dissbility shall be afforded, in
accordance with the procedures of
§4 300.582~300.563, an opportunity to
inspect and review all education records
with respect 10— f
{a) The identification, evaluation, and

educational placement of the child; and

{b) The provision of FAPE to the child.
{Autherity: 20 U.S.C. 1415(b}(1){A))

§ 300.503 MMM
evalustion.

{a) General. (1) The pamts of a child
with a disability have the nsht under
this part to obtain an independent
educstional evaluation of the child.
subject to paragrephs (b} through {e) of
this section.

{2) Each public agency shall provide .
to parents, on request. information about
where an independent educatxonal
evaluation may be obtained.

(3) For the purposes of this pan.

{i) “Independent educational
evsluation” means an evaluation
conducted by a qualified examxner who
is not employed by the public ; agency
responsxble for the education of the
child in question.

(i} “Public expense’ meamlthet the
public agency either pays for the full
cost of the evaluation or ensures that the
evaluation is otherwise pmvided atno
cost to the parent, consistent wﬂh
§ 300.301.

{b) Parent right to evaluot:on at public
expense. A parent has the nght to an
independent educational evaluation at
public expense if the parent disagrees
with an evaluation obtained by the
public agency. However, the pubhc
agency mey initiate a hearing under
§ S00.508 to ahow that its evaluation is
appropriate. If the final decision is that
the evalustion is appropriate. the parent
still has the right to an independent
educational evaluation, but not at public
expense. 1

{c) Parent initiated avaluabons If the
parent obtains an independent!
educational evaluation at private
expense, the results of the evaluation—

{1) Must be considered by the public
agency in any decision made with
respect to the provision of FAPE to the
child: and ;

I
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. (2) May be presented as evidence at a
- heaning under this subpart regarding
that child.

(d) Requests for evaluations by
hearing officers. If a hearing officer
requests an independent educational
evaluation as part of a hearing, the cost
of the evaluation must be at public
expense. ,

(e) Agency criteria. Whenever an
independent evaluation is at public
expense, the criteria under which the
evaluation is obtained, including the
location of the evaluation and the .
qualifications of the examiner, must b
the same as the criteria which the public
agency uses when it initiates an
evaluation.

{Authority: 20 US.C. 1415(bJ{1{A)}

§300.504 Prior notice; parent consent.

{a] Notice. Written notice that meets
the requirements of § 300.505 must be
given to the parents of a child with a
disability a reasonable time before the

- public agency- :

(1} Proposes to initiate or change the
identification, evaluation, or educational
placement of the child or the provision
of FAPE to the child: or

(2) Refuses to initiate or change the
identification, evaluation, or educational
placement of the child or the provision
of FAPE to the child.

(b) Consent: procedures if a parent
refuses consent. (1) Parental consent
must be obtained before—

(i) Conducting a preplacement
evaluation; and

(ii) Initial placement of a child with a
disability in a program providing special
education and related services.

(2) ¥f State law requires parental )
consent before a child with a disability
is evaluated or initially provided special
education and related services, State
procedures govern the public agency in
overriding a parent’s refusal to consent.

{3) If there is no State law requiring
consent before a child with a disability
is evaluated or initially provided special
education and related services. the
public agency may use the hearing
procedures in §§ 300.506-300.508 to
determine if the child may be evaluated
or initially provided special education
and related services without parental
consent. If it does so and the hearing
officer upholds the agency. the agency

* may evaluate or initially provide special
education and related services to the
child without the parent's consent,
subject to the parent's rights under
§§ 300.510-300.513, , :

(¢) Additional State consent

requirements. In addition to the parental

consent requirements described in
paragrapl} (b) of this section, a State
may require parental consent for other

services and activities under this part if
it ensures that each public agency in the
State establishes and implements ’
effective procedures to ensure that a
parent's refusal to consent does not
result in a failure to provide the child
with FAPE. ’

(d) Limitation. A public agency may
not require parental consent as a
condition of any benefit to the parent or

- the child except for the service or

activity for which consent is required
under paragraphs (b} or {(c) of this
section. :

{Authority: 20 U.S.C. 1415(b){(1){C), (D):
141212}, 6))

Note 1: Any changes in a child's special
education program after the initial placement
are not subject to the parental consent
requirements in paragraph (b}{1) of this
section. but are subject to the prior notice
requirement in paragraph {a] of this section
and the IEP requirements of §§ 300.340~

Note 2: Paragraph (b}){2] of this section
means that if State law requires parental
consent before evaluation or before special
education and related services are initially
provided. and the parent refuses {or
otherwise withholds) consent, State
procedures, such as obtaining a court order
authorizing the public agency to conduct the
evaluation or provide the education and
related services. must be followed.

If. however. there is no legal requirement
for consent outside of these regulations, the
public agency may use the due process
procedures of §§ 300.506-300.508 to obtain a

"decision to allow the evaluation or services

without parental consent. The agency must
notify the parent of its actions, and the parent
has appeal rights as welil as rights at the
hearing itself.

Note 3: If a State adopts a consent
requirement in addition to those described in
paragraph (b) of this section and consent is
refused. paragraph {d) of this section requires
that the public agency must nevertheless
provide the services and activities that are
not in dispute. For example, if a State
requires parental consent to the provision of
all services identified in an IEP and the
parent refuses to consent to physical therapy
services included in the IEP, the agency is not
relieved of its obligation to implement those
portions of the IEP to which the parent
consents.

If the parent refuses to consent and the
public agency determines that the service or
activity in dispute is necessary to provide
FAPE to the child. paragraph (c) of this
section requires that the agency must
implement its procedures to override the
refusal. This section does not preclude the
agency from reconsidering its proposal if it
believes that circumstances warrant.

$300.505 Content of notice.

(a} The notice under § 300.504 must
include— ) 4

(1) A Rull explanation of all of the
procedural safeguards available to the

parents under § 300.500, §§ 300.502-
300.515, and §§ 300.562~300.569;

(2) A description of the action
proposed or refused by the agency, an
explanation of why the agency proposes
or refuses to take the action, and a
description of any options the agency
considered and the reasons why those
options were rejected;

(3] A description of each evaluation
procedure, test, record, or report the
agency uses as a basis for the proposal
or refusal; and’ . ’

(4) A description of any other factors
that are relevant to the agency's
proposal or refusal.

{b] The notice must be—

(1) Written in language
understandable to the general public:
and

{2) Provided in the native language of
the parent or other mode of
communication used by the parent,
unless it is clearly not feasible to do so.

{c] If the native language or other
mode of communication of the parent is
not a written language, the SEA or LEA
shall take steps to ensure— .

(1) That the notice is translated orally
or by other means to the parent in his or
her native language or other mode of
communication; »

{2) That the parent understands the
content of the notice; and

(3) That there is written evidence that
the requirements in paragraphs (c)(1)
and (2) of this section have been met.

{Authority: 20 U.S.C. 1415(b}{(1)(D}}

$ 300.508 Impartiai due process hearing.

{a] A parent or a public educational
agency may initiate a hearing on any of
the matters described in § 300.504(a)(1)
and (2).

{b] The hearing must be conducted by
the SEA or the public agency directly
responsible for the education of the
child, as determined under State statute,
State regulation, or a written policy of
the SEA.

{c] The public agency shall inform the
parent of any free or low-cost legal and
other relevant services available in the
area if— o

(1) The parent requests the
information: or

{2) The parent or the agency initiates
a hearing under this section. ’

{Authority: 20 U.S8.C. 1415(b}{2}} ¢

Note: Many States have poinled to the
success of using medistion as an intervening
step prior to conducting a formal due process
hearing. Although the process of mediation is
not required by the statute or these
regulations, an agency meay wish to suggest
mediation in disputes concerning the
identification. evaluation. and educational
placement of children with disabilities. and

¢




Federal Register / Vol. 57, No: 189 / Tuesday, September 28, 1992 / Rules and Regulations 44821

the provision of FAPE to those children..
Mediations have bees conducted by

members of SEAs or LEA personnel who
were not previously invoived in the particular
case. In many cases, mediation Jeads to
resolution of differences between parents and
agencies withont the development of an
sdversarial relationship and with minimal
emotional stress. However, mediation may
not be used to deny or delay a parent's rights
under §§ 300.500-300.515.

£ 300.507 impartial hearing officer.

{a) A hearing may not be conducted—

(1) By a persont who is an employee of
& public agency that is involved in the
education or care of the child: or

(2) By eny person having a personal or
professional interest that would conflict
with his or her objectivity in the hearing.

(b} A person who otherwise qualifies
to conduct a hearing under paragraph
(a) of thig section is not an employee of
the agency solely because he or she is
paid by the agency to serve as a hearing
officer.

{c) Each public agency shall keep a
list of the persons who serve as bearing
officers. The list must include a
siatement of the qualifications of each
of those persons.

{Authority: 20 US.C. 1414(b}(2]}

§300.508 Hearing rights.

{a) Any party to a hearing has the
right to:

{1) Be accompanied and advised by
counsel and by individuals with special
knowledge or training with respect to
the problems of children with
disabilities.

{2} Present evidence and confront,
cross-examine. and compel the
attendance of witnesses,

{3) Prohibit the introduction of any
evidence at the hearing that has not
been disclosed to that party st least five
days before the hearing.

{4) Obtain a written or electronic
verbatim record of the he

{5} Obtain written findings of fact and
decisions. The public agency. after
deleting any personally identifiable
information, shail— ,

{i) Transmit those findings and
decigions to the State advisory panel
established under § 300.850; and

{ii) Make those findings and decisions
available to the public.

{b] Parents involved in hearings must
be given the right to—

{1} Have the child who is the subject
of the hearing present: and

{2) Open the hearing to the public.

(Authority: 20 US.C. 1415(d))
§300.508 Mesring decision; sppeal.

A decision made in a hearing
“conducted under § 300.508 is final.

unless a party. to the hearing appeals the

dectsion under § 300.510 or § 300.511.
{Authority: 20 U.S.C. 1415{c}]

$300.510 Administrative appest impartiel
review.

{a) If the hearing is conducted by a
public agency other than the SEA. any
party aggrieved by the findings and
decision in the hearing may appeal to
the SEA.

(b) If there is an appeal, the SEA shall
conduct an impartial review of the
hearing. The official conducting the
review stall: ]

{1) Examine the entire hearing record.

(2} Ensure that the procedures at the
hearing were consistent with the
requirements of due process.

(3) Seek additional evidence if
necessary. If a hearing is held to receive
add;taonal evidence, the rights in 300.508
apply

{4) Afford the parties an opportunity
for oral or written argument, or both, at
the discretion of the reviewing official.

{5) Make an independent decision on
completion of the review. '

{8]) Give & copy of written findings and
the decision to the parties.

{c) The SEA, after deleting any
personally identifiable information,
shall-

{1) Transmit the findings and
decisions referred to in paragraph (b)(6)
of this section to the State advisory
panel established under § 300.85(x and

(2} Make those findings and decisions
available to the public.

{d} The decision made by the
reviewing official is final unless a party
brings a civil action under § 300.511.
{Authority: 20 US.C. 1418{c). (d): H. R. Rep.
No. 84-864, et p. 48 (1975))

Note 1: The SEA may conduct its review
either directly ar through another Siste
agency acting on its behalf. However, the
SEA remains responsible for the final
decision on review.

Note 2: All parties have the right to

. continue to be represented by counsel at the

State administrative review lavel. whether or
not the-reviewing official determines that a
forther bearing is necessary. If the reviewing
officiel decides to hold a hearing {0 receive .
additional evidence, the other rights in

§ 300,508 relating to hearings aiso apply.

§ 300.511 Civil action,

Any party aggrieved by the findings
and decision made in a hearing who
does not have the right to appeal under
§ 300.510, and any party aggrieved by
the decision of a reviewing officer under
§ 300510, has the right to bring a civil
action under section 815(e){2) of the Act.
{Authority: 20 11.8.C. 1415} .

T
§300.512 Timelines and corvenience of-
hearings and reviews. i

(a) The public agency shall ensure
that not later than 45 days after the
receipt of a request for a hearing—

{1) A final decision is reached in the
hearing: and

{2) A copy of the decisxon is mailed to
each of the parties.

{b] The SEA shall ensure that not later
than 30 days after the recexpt ofa
request for a review—

(1) A final decision is reached in the
review; and

{2) A copy of the decision is mailed to
each of the parties. )

{c) A hearing or reviewing officer may
grant specific extensions of time beyond
the periods set out in paragraphs (a) and
(b} of this section at the request of either

party.

{d) Each hearing and each review
involving oral arguments must be
conducted at a time and place that is
reasonably convenient to the parents
and child involved.

(Authority: 20US.C.1415) -
§300.513 Child's status durihg
procesdings. K

{a) During the pendency of any
administrative or judicial proceeding
regarding a complaint, unless the public
agency and the parents of the child
agree otherwise, the child invoived in
the complaint must remain in his or her
present educational placement.

(b) if the complaint involves an
application for initial admission to
public school. the child. with the consent
of the parents, must be placed in the
public schoo] program until the
completion of all the proceedings.

{Authority: 20 U.S.C. 1415(e)(3))
Note: Section 300.513 does not permit a
child’s placement to be changed during &

complaint proceeding. uniess the parents and
agency agree otherwise. While lhe placement

- may not be changed. this does not preciude

the agency from using its normal procedures
for dealing with children who are
endangering themselves or others.

3300.514 Surrogats parents.

{a) Generol. Each public agency shall
ensure that the rights of a child are
protected when—

{1) No parent {as defined i in § 300.13)
can be identified;

{2} The public agency, after
reasonable efforts, cannot discover the
wheregbouts of a parent; or,

{3} The child is a ward of the State
under the lews of that State.

{b) Duty of public agency. The duty of
a public agency under paragraph (a) of
this section includes the assignment of
an individual to actas & surrogate for
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the parents. This must include a method:

(1) For determining whether a child -

needs a surrogate parent, and (2) for

assigning a surrogate parent to the child.
(c) Criteria for selection of surrogates.

(1) The public agency may select a

surrogate parent in any way permitted

_ under State law.

(2) Public agencies shall ensure that a
person selécted as a surrogate—

(1) Has no interest that conflicts with
the interest of the child he or she
represents; and

(ii) Has knowledge and skills that
ensure adequate representation of the
child.

(d) Non-employee requirement;

- compensation. (1) A person assigned as
a surrogate may not be an employee of a
public agency that is involved in the
education or care of the child.

(2) A person who otherwise qualifies
to be a surrogate parent under
paragraphs (c) and (d)(1) of this section,
is not an employee of the agency solely
because he or she is paid by the agency
to serve as a surrogate parent.

(e) Responsibilities: The surrogate
parent may represent the child in all
matters relating to—

(1) The identification. evaluation, and
educational placement of the child: and

(2) The provision of FAPE to the child.

" (Autherity: 20 U.S.C. 1415(b){(1)(B))

§300.515 Attorneys' fees.

Each public agency shall inform
parents that in any action or proceeding
under section 815 of the Act, courts may
award parents reasonable attorneys’
fees under the circumstances described
in section 815(e)(4) of the Act.

(Authority: 20 U.S.C. 1415(b)(1)(D}: 1415{e}(4))
Protection in Evaluation Procedures

§ 300.530 General. N

(a) Each SEA shall ensure that each
public agency establishes and
implements procedures that meet the
requirements of §§ 300.530-300.534.

(b) Testing and evaluation materiais
and procedures used for the purposes of
evaluation and placement of children
with disabilities must be selected and
administered so as not to be racially or
culturally discriminatory.

(Authority: 20 U.S.C. 1412(5)(C))

§ 300.531 Prepiacement evaiustion.
Before any action is taken with

respect to the initial placement of a
child with a disability in a program
providing special education and related
services, a full and individual evaluation

-of the child's educational needs must be
conducted in-accordance with the
requirements of § 300.532.

(Authority: 20 U.S.C. 1412(5)(C))

$ 300.532 Evaluation procedures.

State educational agencies and LEAs
shall ensure, at a minimum, that:

(a) Tests and other evaluation
materials—

(1) Are provided and administered in
the child's native language or other
mode of communication, unless it is
clearly not feasible to do so;

(2) Have been validated for the
specific purpose for which they are
used; and

-(3) Are administered by trained
personnel in conformance with the
instructions provided by their pr=Aucer.

(b) Tests and other evaluation
materials include those tailored to
assess specific areas of educational
need and not merely those that are
designed to provide a single general
intelligence quotient.

(c) Tests are selected and
administered so as best to ensure that
when a test is administered to a child
with impaired sensory, manual, or
speaking skills. the test results
accurately reflect the child's aptitude or
achievement level or whatever other
factors the test purports to measure,

- rather than reflecting the child's

impaired sensory, manual, or speaking
skills (except where those skills are the
factors that the test purports to
measure).

(d) No single procedure is used as the
sole criterion for determining an
appropriate educational program for &
child. s
(e) The evaluation is made by a
multidisciplinary team or group of
persons, including at least one teacher
or other specialist with knowledge in the
area of suspected disability.

(f) The child is assessed in all areas
related to the suspected disability,
including, if appropriate, health. vision.
hearing, social and emotional status,
general intelligence. academic
performance, communicative status, and
motor abilities.

(Authority: 20 U.S.C. 1412(5)(C))

Note: Childten who have a speech or
language impairment as their primary
disability may not need a complete battery of
assessments (e.g., psychological. physical. or
adaptive behavior). However, a qualified
speech-language pathologist would: (1)
Evaluate each child with a speech or
language impairment using procedures that
are appropriate for the diagnosis and
appraisal of speech and language
impairments. and (2) if necessary, make
referrals for additional assessments needed
to make an appropriate placement decision.

§ 300.533 Placement procedures.
(a) In interpreting evaluation data and

in making placement decisions, each
public agency shall—

(1) Draw upon information from a
variety of sources, including aptitude
and achievement tests, teacher
recommendations, physical condition,
social or cultural background. and
adaptive behavior:

(2) Ensure that information obtainea
from all of these sources is documented
and carefully considered:

(3) Ensure that the placement decision
is made by a group of persons, including
persons knowledgeable about theschild.
the meaning of the evaluation data. and
the placement options; and

(4) Ensure that the placement decision
is made in conformity with the LRE rules
in §§ 300.550~-300.554.

(b) If a determination is made that a
child has a disability and needs special
education and related services, an IEP
must be developed for the child in
accordance with §§ 300.340-300.350.

(Authority: 20 U.S.C. 1412(5)(C): 1414(a)(5})
Note: Paragraph [a)(1) of this section
includes a list of examples of sources that
may be used by a public agency in making
placement decisions. The agency would not
have to use all the sources in every instance.
The point of the requirement is to ensure that
more than one source is used in interpreting
evaluation data and in making placement
decisions. For example, while all of the
named sources would have to be used for a
child whose suspected disability is mental
retardation, they would not be necessary for
certain other children with disabilities, such

"as a child who has a severe articulation

impairment as his primary disability. For
such a child, the speech-language pathologist.
in complying with the multiple source
requirement, might use: (1) A standardized
test of articulation. and {2} observation of the
child's articulation behavior in
conversational speech.

§300.534 Reevaiuation.

Each SEA and LEA sghall ensure—

(a) That the IEP of each child with a
disability is reviewed in accordance
with §§ 300.340-300.350; and

(b) That an evaluation of the child.
based on procedures that meet the
requirements of § 300.532, is conducted
every three years, or more frequently if
conditions warrant, or if the child's
parent or teacher requests an
evaluation.

(Authority: 20 U.S.C. 1412(5)(c))

Additional Procedures for Evaluating
Children With Specific Learning
Disabilities _

§ 300.540 Additional team members.-

In evaluating a child suspected of
having a specific learning disability. in
addition to the requirements of
$ 300.532, each public agency shall
include on the multidisciplinary
evaluation team—
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{a}(1) The child's regular teacher; or -

{2] If the child does not have a regular
teacher. a regular classroom teacher
qualified to teach a child of his or her
age; or '

{3) For a child of less than school age,
an individual qualified by the SEA to
teach a child of his or her age: and

{b) At least one person qualified to
conduct individual diagnostic
examinations of children, such as a
school psychologist, speech-language
patholegist, or remedial reading teacher.

[Authority: 20 US.C. 1411 note)

§ 300.541 Criteria for determining the
existence of a specifi: Isaming disabifity.

{a) A team may determine that a child
has a specific learning disability if—

{1) The child does not achieve
commensurate with his or her age and
abxhty levels in one or more of the areas
listed in paragraph {a)(2] of this section,
when provided with learning
experiences appropriate for the child's
age and ability levels; and

{2) The team finds that a child has a~
severe discrepancy between
achievement and intellectual ability in
one or more of the following areas—

(i) Oral expression;

{ii} Listening comprehension;

{iii) Written expression;

{iv) Basic reading skill:

(v} Reading comprehension;

{vi) Mathematics calculation; or

{vii) Mathematics reasoning.

{b) The team may not identify a child
as having a specific learning disability if
the severe discrepancy between ability
a?d achievement is primarily the resuit
O

{1) A visual, hearing, or motor
impairment;

(2] Mental retardation:

(3} Emotional disturbance; or

{4) Environmental, cultural or
economic disadvantage.

{Authority: 20 U.S.C. 1411 note}

§ 300.542 Observation.

(a) At least one team member other
than the child’s regular teacher shall
observe the child’'s academic .
performance in the regular classroom
setling.

(b} In the case of a child of less than
school age or out of school, a team
member shall observe the child in an
environment appropriate for a child of
that age.

{Authority: 20 U.S.C. 1411 note}

§ 300.543 Written report.
{a) The team shall prepare a written
report of the results of the evaluation.
(b} The report must include a
statement of—

(1) Whather the child has a specific...
learning disability;

{2} The basis for making the
determination;

{3) The relevant behavior noted dnnng
the observation of the child:

{4) The relationship of that behawor
to the child's academic functioning:

{5) The educationally relevant medical

- findings. if any;

(8) Whether there is a severe
discrepancy between achievement and
ability that is not correctable without
spe:lcial education and related services;
an

(7} The determination of ths team
concerning the effects of environmental,
cuitural, or economic disadvantage.

{c) Each team member shall certify in
writing whether the report reflects his or
her conclusion. If it does not reflect his
or her conclusion, the team member
must submit a separate statement
presenting his or her conclusions.

{Authority: 20 U.S.C. 1411 note)
Least Restrictive Environment

§300.550 General.
(a) Each SEA shall ensure that each

- public agency establishes and

implements procedures that meet the
requirements of §§ 300.550~300.556.

(b} Each public agency shall ensure—

(1) That to the maximum extent
appropriate, children with disabilities,
including children in public or private
institutions or other care facilities, are
educated with children who are
nondisabled: and

{2) That special classes, separate
schooling or other removal of children”
with disabilities from the regular.
educational environment occurs only
when the nature or severity of the
disability is such that education in

‘regular classes with the use of

supplementary aids and services cannot
be achieved satisfactorily.

{Authority: 20 U.S.C. 1412(5)(B}:
1414{a)(1){C)(iv)) .

§300.551 Continuum of siternative
placements.

{a) Each public agency shall ensure
that a continuum of alternative
placements is available to meet the
needs of children with disabilities for
special education and related services.

{b) The continuum required in
paragraph (a) of this section must—

{1) Include the alternative placements
listed in the definition of special
education under § 300.17 (instruction in

_regular classes, special classes, special

schools, home instruction, and
instruction in hospitals and institutions);
and

{2) Make provision for supplementary
services {such as resource room or

itinerant instruction) to be pmwded in
conjunction with regular class
placement.

(Authority: 20US.C. 1412(8)(B)) |

§300.552 Placements. - i

Each public agency shall ensure tthat:
{a] The educational placement of each
child with a disability— :

(1) Is determined at least annually
(2) Is based on his or her IEP; and

(3) Is as close as possible to the |
child's home.

{b) The various alternative ‘
plerementsincluded at § 300.551 are
availabie to the extent necessary to
implement the IEP for each child w:th a
disability.

{c) Uniess the IEP of a child with'a
disability requires some other
arrangement, the child is educated in the
school that he or she wouid attend if.
nondisabled. i

{d) In selecting the LRE. consideration
is given to any potential harmful effect
on the child or on the quality of services
that he or she needs, 1

{Authority: 20 U.S.C. 1412(5)(B)) s

Note: Section 300.552 includes some of the
main factors that must be considered in,
determining the extent to which a child with
8 disability can be educated with chiidren
who are nondisabled. The overriding rule in
this section is that placement decisions must
oe made on an individual basis. The section
also requires each agency to have various
alternative placements available in order to
ensure that each child with a disability
receives an education that is sppropr‘até o
his or her individual needs.

The requirements of § 300.552. as wellias
the other requirements of §§ 300. 55(1—300 556,
apply to all preschool children with
disabilities who are entitled to receive FAPE.
Public agencies that provide preschool -
programs for nondisabled preschool children
must ensure that the requirements of |
§ 300.552(c) are met. Public agencies that do
not operate programa for nondisabled
preschool children are not required to initiate
such programs solely to satisfy the
requirements regarding placement in the LRE
embodied in §§ 300.550-300.556. For these
public agencies, some alternative methods for
meeting the requirements of §§ 300.550- |
300.556 include—

(1) Providing opportunities for the !
participation {even part-time) of preschool
children with disabilities in other preachéol
programs operated by public agencies [su'ch
as Head Start);

(2) Placing children with disabilities in:
private school programs for nondisabled |
preschool children or private school :
preschool programs tha! integrate children
with disabilities and nondisabled chnldren
and

{3) Locating classes for preschool chl}dren
with disabilities in regular elementary
schools.

PSP
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in each cuve the yuhlic agency mast enwure
that each child's placement is i the LRE ia
which the unique needs of that child cam bbe
met. based upon the child's JEP, and meets all
of the other reqoirements of §§ 300340
300.350 and §§ 300.550-300.556. ,

The analysis of the regulations for Section
504 of the Rehabilits ion Act of 1973 (34 CFR

W&P&WM) imcludes
smral points regarding educational
placements of children with disabilities that
- are pertioewt to thie section:

1. With eegpoct to deternining proper
placements, the analysis states: ™ * *
should be stressed that, where a handicapped
child is so disruptive in 8 regular classroom
that the educetion of other students io
significanity rpsimd, the nsedeod the
handicapped child cennet be met in that
eavironmeal Therefare regular placesoent
would not be appropriate to his or har needs

2 With reapect fo placing o child with a
disability in an alternate setting, the caslyeis

-stmtes tht newony the factors 1o be

. consiiered da plucing & child is the seod o
place the child as close to home as possibile.
Recipients are reqmred to tnke this factor
trrto accowmet in making pl

The paronts” right o cﬁnﬂenge the placoment
of their child extends a0t only 1o placemen
in spectal classes or separmte schools, dut
also to placement in & distant school,
particularly in e residential program. An
equally appropriete education progrem sy
exist choser %o home: and this issue may be
ratved by the parent under the doe process
prowisions of this subpert.

§ 300553 Monecademis sadtings.

In providing or arranging for the
prowvision of nowacademmic and
extracerricular services and activities,
including meals, recess perinds, and the
services and activities set forth in
§ 300.306, each public agency shall
ensure that earh child with a disability
participates with nondisabled children
in those services and activitias o the
maxiomin extent appropriate (o the
needs of that child.

{Autbority: B US.C 1812(5)(B)

NWots: Section 300.553 is taken from &
reguiremnent In the final regulstions for
Section 808 of the Rehabilitation Act of197s.
With respect to Bris requirenent, the wmlysts
?gu&emmamummh

owizg statement: “TThis peragraph]
ymmmmmm-umm
be provided nomecadenvic services in as
integrated a setting as possible. Yhis
requirement s especially isportent for
children whoee sduontional reods weceesitete
thelr belny solely with oter bandicepped
children durtag most of each day. To the
maximum extent appropriate. childron in
sicermied

§300.554 Children in.
m«m

Each ﬂt\ shail e
with public and private institutions

_ (such as a memorandum of mgreement or
special implementation procedures} es
may be necessary to ensurs that

~ § 300.550 is effectively implemented. .

{Authority: 20 ULS.C. 1412{(5)B}) .

Note: Dader pection 812(5XB) of the statute,
the requinement 0 sducate childres with
applies to children in public and private
institutions or other care facilities. Each SEA
must ensure that sach applicable agency and
institution in the State implements this
requirement Regardless of other neasona Yor
institutional placement. no chitd in an
institution who is capable of education in a
regular pablic school setting may be denisd-
access to an edecation in that setting.

§500.555 Technicel sssistence snd
" iraining activities.

. Bach SEA shail carry owt sctivities to
ensure that teachers and M{m
in all pubiic egencies—

{a) Are fofty informed about their
responsibilities for isnplementing
§ 300.550; and

(b} Are provided with technical
assistance and training mecewsary to
asgist them in this effort.
{Authority: 20 US.C. 141215)(B))

§300.556 Gloslloring activities.

{2) The SEA shafl carry out activities
to ensare that § 300.550 is implemented
by each public agency.

{b) If there is evidenoce tha! a public
agency makes ts that are
inconsistent thh $ 300.550, ths SEA
shall—

{1) Review the public agency's
justification for kts actions: and

{2) Assist in pheenving and
implementing sy necessary oogrective
action.

{Authority: 20 U.S.C.1412(5)(BY)

Confidentiality of iaformation

" $300.560 Defmiions.

As used in §§ 300.560-300.576-

Destruction means phywical
destruction or removal of personal
identifiers from information so thet the
information is no longer personafly
identifiable,

Educotian records means the type of
records covered under the definition of
education records In part 99 of this tite
{the regulations inplementing the

" Family Educatianal Rights and anacy

Act of 1973).
HFarticipating ageacy means ny
agency or institution that collects.
or uses

maintiing, pecsonally
identifiable information, or from which
iniormation

i obtained, sader this part.

. (Authority: 39 US.C. 1TINDE: 11 %cA

§ 300581 Nofice 1o parowts.

[a) The SEA shall give notice that is
adeguate Yo fully inform parents about
the requirements oY § 300.128,
including.

(1) A description of the exient that the
notice is given in the oative languages of
the varions population growps in the
State; ‘

(2} A description of the children on
whom pznonauy wdentifiable
information is maintained, the types of
information sought. the methods the
State intends *n use in gathering the

- informasion (ke ag the ssarces from

whom énforzration is gathered). and the

" uses 0 be rande of the information;

(3] A sumwmary of the policies and
procedures that pamcnpatmg agenaes
must follow regarding storeg
disclosure 1o third parties, reteauan and
destruction of personally identifiable
information: and " ,

{4) A description of afl of the rights of
parents and children regarding this
information, including the rights under
the Family Educationai Rights and
Privacy Act of 1974 and implementing
regulations in part 99 of this title,

{b) Befare any major idertification,
location. or evaluation activity, the
notice must be published or announced
in newspapers or other media, or both.
with circulation adequate to notify
parents throughout the State of the
activity.

{Anhority: 20 USLC. 141202KDE 14217(ch

§300562 Access rights.

{a) Each participating agency shall
permit parents to inspect and review
any education records relating 1o their
children that are coliected, maintained,
or used by the agency snder this part.
The agency wiall comply with 2 request
without unnrecessary delay and before
any meeting regarding en 1EP or any
hearing relating to the identification,
evaluation, or educational placement of
the chibd, or the provision of FAPE to the
child, and in oo cese suore than 45 days
after the request s been made.

(b) Tae right 1o inspect and review
education records under this section
includes—

{1) The right to a response from the
participating agency to reasonable
requests for explanations and
interpretations of the records:

{2] The right %o request that the
agency provide copies of the records -
containing the information if failere to

.pmde!honewhsmﬂﬂeﬁecm-dy

prevent the perent from exercising the
right to tespect snd review the records;
and 0 .
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{3) The right to have-a representative-
oftbepamtinspecﬂnd rewlewdxe
- records,

{c] An agency may presume that the
parent has guthority to inspect and
review records relating to his or her -
child unless the agency has been
advised that the parent does not have -
the authority under applicable State law
governing such matters as guardmnsh:p
separation, and divorce.

(Authority: 20 US.C. 1412{2){D}); 1417(c})

§ 300.563 Record of sccess.

Each participating agency shall keep a
record of parties obtaining access to
education records collected, maintained,
or used under this part {except access
by parents and authorized employees of
the participating agency), including the
neme of the party, the date access was
given, and the purpose for which the
party is authorized to use the records.

{Authority: 20 US.C. 1412(2)(D}): 1417(c))
§ 300.564 Records on more than one
child.

If any education record includes
information on more than one child, the
. parents of those children shall have the
right to inspect and review only the
information relating to their child or to
be informed of that specific information.

{Authority: 20 U.S.C. 1412{2)(D}: 1417(c)}
§ 320.585 List of types and locations of
information.

Each participating agency shall
provide parents on request a list of the
types and locations of education records
collected, maintained, or used by the
agency. '

{Authority: 20 U.S.C. 1412{2)(D); 1417(c))

§ 300.568 Feos.

(a) Each pammpanng agency may
charge a fee for copies of records that
are made for parents under this part if
the fee does not effectively prevent the
parents from exercising their right to
inspect and review those records.

{b) A participating agency may not
charge a fee to search for or to retrieve
information under this part.

{Authority: 20 U.S.C. 1412(2)(D): 1417{c))

§ 300.567 Amendment of records at
parent’s request.

{a) A parent who believes that
information in the education records
collected, maintained, or used under this
part is inaccurate or misleading or
violates the privacy or other rights of the
child may request the participating
agency that maintains the information to
amend the information.

(b} The agency shall decide whether
to amend the information in accordance

with the request within-¢ reasonable - -- -
- period of time of receipt of the request.

- {c} If the agency decides 1o refuse to
amend the information in accordance
with the request, it shall inform the
parent of the refusal, and advise the
parent of the right to @ hearing under
§ 300.568. -

(Authority: 20 U.S.C. 1412{2)(D}: 1417(c)}

§ 300.588 Opportunity for » hearing..

The agency shall, on request, provide
an opportunity for a hearing to challenge
information in education records to
ensure that it is not inaccurate,
misleading, or otherwise in violation of
the privacy cr other rights of the child.

[Authority: 20 US.C. 1412(2)(D};: 1417(c)])

§ 300.569 Result of hearing.
{a) If, as a result of the hearing, the

-agency decides that the information is

inaccurate, misleading or otherwise in
violation of the privacy or other rights of
the child, it shall amend the information
accordingly and so inform the parent in

{b) If. as a result of the hearing, the
agency decides that the information is
not inaccurate, misleading, or otherwise
in violation of the privacy of other rights
of the child, it shall inform the parent of
the right to place in the records it
meintains on the child a statement
commenting on the information or
setting forth any reasons for disagreeing
with the decision of the agency.

(¢} Any explanation placed in the
records of the child under this section
must—

{1) Be maintained by the agency as
part of the records of the child as long as
the record or contested portion is
maintained by the agency; and

{2) If the records of the child or the
contested portion is disclosed by the
agency to any party, the explanation
must also be disclosed to the party.

{Authority: 20 U.S.C. 1412{2}(D}; 1417(c)}

§ 300570 Hearing procedures.

(1) A hearing held under § 300.568
must be conducted according to the
procedures under § 90.23 of this title.

{Autherity: 20 U.5.C. 1412(2){D): 1417(c)}

§300.57t Consent.

{a) Parental consent must be obtained
before personally identifiable
information ig—

{11 Disclosed to anyone other than
officials of participating agencies
collecting or using the information under
this part, subject to paragraph (b} of this
section; or )

(2) Used for any purpose other than
meeting a requirement of this part.

—
1

(b} Am oduutfond agency or
insﬂmﬁon subject to part 89 of this title
may not release information from

- education-records to parﬂdpaﬁng

agencies without parental consent
unless authorized to do so tmder part 99
of this title. :

{c) The SEA shall include pollcies and
procedures in its State plan that are
used in the event that a parent refuses to
provide consent under this section.

{Authority: 20 U.S.C. 1412{2)(D} 1117((:)]
§300.572 Ssfeguerds. i

(a) Bach participating ag;::ly shall
protect the confidentiality of perconally
identifiable information at col]ection, -
storage, dxaclomre. and destmcdcn
stages.

(b) One official at each participating
agency shall assume responsibility for
ensuring the confidentiality of 'any
personally identifiable information.

{<) All persons collecting or using
personally identifiable information must
receive training or instruction regarding
the State’s policies and procedures
under § 300.129 and part 99 of this title.

(d) Bach participating agency shall
maintain, for public inspection, a current
listing of the names and positions of
those employees within the agency who
may have access to personally
identifiable information. . .

{Authority: 20 US.C. 1412(2){D}: 1477(c))
§300.573 Destruction of information.

{a} The public agency shall inform
parents when personally identifiable
information collected, maintained, or
used under this part is no longer needed
to provide educational services to the
child.

(b} The information must be destroyed ~
at the request of the parents. However, a
permanent record of a student's name,
address, and phone number, hm or her
grades, attendance record, classes
attended. grade level completed, and -
year completed may be maintained
without time limitation. '

{Authority: 20 U.S.C. 1412(2)(D}): 1417(c]}
Note: Under § 300.573. the parsonally
identifiable information on & child with s
disability may be retained permanently
unless the parents request that it be
destroyed. Destruction of records ig the best
protection against improper and unauthorized
disclosure. However, the records may be -
needed for other purposes. In informing
parents about their rights under thig section.
the agency should remind them that the
records may be needed by the child or the
parents for social security benefits or other
purposes. I the parents request thal the
information be destroyed, the agency may
retain the information ln paragraph [b) of this
section.

'
|
i
1
i
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§300.574 Children's rights.

The SEA shall include policies asd
procedures in its State plan :u!zdmg
the extent to which children ar
afforded rights of privacy aniiar o
those afforded to parents, taking isto
consideration the age of the child and
type ar severity of disability.
(Authority: 20 US.C. 1412{2)(D}: 1417(c)

Nete: Under e regulations for the Family
Educationa! Rights and Privacy Ac of 31974
{34 CFR oLi{a}l. the rights of panants
regarding education records are ransferred
to the student at age 18.-

§ 300.57% Enforcement.

The SEA shall describe in its State
plan the policies and procedures,
including sanctions, that the State eses
to ensure that its policies and
procedmres are followed and that the
requirements of the Act and the
regulations im fhis part eve met.

{Authority: 20 U.S.C. 1412{0(D}; 18Y71<))

§200.57¢ Departrmemt.

# the Department or its authorized
representatives collect any personally
identifiable information regarding
children with disabilities that is not
subject to § U.S.C. 552a {The Privacy Act
of 1874}, the Secretary shali apply the

reqeirements of 5 U.S.C. section 552a
[b]ﬁHZ) -tk {c}: (d); fe){1} (2%
(3)(A). (B), and (D}, (S-S0 (k}: {m} and
{n), and the regulations impl i
those provisions in part 5b of this title.

{Authority: 20 U.S.C. 1412[2)(D): 1417c))
Department Procedures
§ 300500 {Reserved]

§ 300581 Dieapproval of a State plaa.

Before disapproving a State plan, the
Secretary gives the SEA written mctice
arrd an oppartunity for & beening.
{Avthority: 20US.C. 1413(c))

§300.582 Content of notice.
(&) 1n the written aotice, the

Credary-— :

{1) States the basis on which the
Secretary proposes to disspprove the
State plan;

{2] May describe possible aptions for
resolving the issues:

(3) Advises the SEA that it may
reqoest a hearing and that the
for a heering must be made not tater
than 30 calendar days after it repeives
the notice of disapproval; and

{4) Provides information about the
procedures foliowed for a iesrimg.

b} The Secretary sends the written
notice to tre SEA by certified madl with
return receipt reqoested.

{Authority: 20 U.5.C. 1413(c))

§$300.583 Hearing official or panst.

() if thve SEA requests e bearing, the
Secretary designetes oae ar more
individumls, either from the Department
or elsewhere, Bot nesponsible for or
connected with the administration of -
this prograin, 40 oanduct @ hearing.

{b} i more than one individuai is
designated, the Secretary designates one
of those individuals as the Chiel Hearing
Official of&efhmg Panel. If one
individual is designated, thai individus]
is the Hearing Offical.

(Authority: 20 USC. 1438(c))

$ 300,584 Hearing procesures.

{a) As used in $§ 300.581-300.586 the
term party or parties means the
following:

{1) An SEA that reguests 2 hesring
regarding the proposed disapproval of
its State plan under this pat.

{2) The Departmernt of Edwcation
official who admisisters the program of
financial aesistance under this part.

{3} A person, growp ar agency wibth an
interest in and having relevant
information about the case that has

" applied for and been grented isave to

intervene by the Heaning Gfficial or
Panel

{b} Within 15 calendar deys sfter
receiving & request for 2 hearing. the
Secretary designa s 8 Hearing Offacial
or Panel and notifies the parties.

{c} The Heariag Official or Paad may
regulate the course of and
the condnct of the parties doning the
proveedings. The Ol céed or
Panel takes all steps necessary to
conduct a fair and impartial prooceeding,
to avoid delay. and 8o maintsin order,
includinmg the following:

{1} The Hearirg Official ar Panel may
hold coaferences or other types of
appropriate proceedings to clarify,
simpiify, or define the isgues or ¢o
consider other metters that soay aid
the disposition af the case.

{2] The Hearing Official or Panel may
schedule a prehewring cowlerence of te
Hearing Official or Penel and partics.

(3} Amy party may request the Hearing
Official or Panel to schedmie a
prehearing ar ather conference. The
Hearing Official or Panel decides
whether a conference is mecessary and
notifies all parties.

{4) At a preheariag or other
conference. the Hearing Qificial ar Panel
and the parties may consider m
such ag—

{i) Narrowing and clarifying isemes;

(i} Assisting the parties in reacivng
agreements and stipulations:

(iif} Clarifying tiae positions of the
partieg -

{iv) Determining whether an
evidentiary hearing or oral argument
should be held and

{v) Setting dates for—

{A) The exchange of wrilten
documents;

{B) The receipt of comments from the
parties on the need for oral argument or
evidentiary hearing:

{C) Farther proceedings belore the
Hearing Official or Pane) {including an
evidentiary hearing or oral argument, if
either is scheduled);

{D) Requesting the names of witnesses
each party wiabes to present at an
evidentiary heaning and estimation of
time far each presentation: or

{E) Comgletion of the review and the A

initial decision of the Hearing Official or

‘Panel.

{5) A prebearing or other confereace
held umder paragraph (b){4) of this
section may be condacied by telepbone
conference call.

{6) At a prehearing or other
conference, the parties shall e prepared
to discuss the subjects listed in
paragraph {b}){4) of this eection.

{7} Following @ pr ing ar other
conference the Hearing Olficial or Pans!
may issue 8 written staiement
describing the iasues raised, the actian
taken, and the stipulations and
agreements reached by the parties.

[d) The Hearing Officisl or Penel may
, require parties to state their positions
and to prowde all or part of the
evidenoe im writing.

{e] The Hearing Oificial or Panel may
roquire parties (o present testimony
through affidavits and to conduct cross-
examination through interrogatories.

{f) The Hearing Official or Panel may
direct the parties to exchange relevant
documents or information end itsts of
witnesses, and {9 send copies to the
Hearing Official or Panel.

2] The Heacing Official or Panel may
repeive, sule on, excinde, or limit
evidenoce at any siage of the
proceedings.

(M The Hearing Official or Panel may
rule on motions and other issues at any
stage of the proceedings.

{i) The Hearing Official or Panel may
examine witnesses.

{i) Thee Hearing Official or Panel may
set reasonable time limits for
submission of written docemenis.

{kj The Hearmg Official or Panel may
refuse to coasider docusrents ar other
submisaions if they are not submitied in
& timely wanner unless pood cruse ¢
shown.

(i} The Hearing Official or Panel may
interpret applicabie statetes aad
regutatings but may not waiwe team or
retie on sheir wedidity.
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{m] (1) The parties shall present their
positions through briefs and the
submission of other documents end may
request an oral argument or evidentiary
hearing. The Hearing Official or Panel
shall determine whether an oral
argument or an evidentiary hearing is
needed to clarify the positions of the
parties.

{2) The Hearing Official or Panel gives
each party an opportunity to be
represented by counsel.

{n) If the Hearing Official or Panel
determines that an evidentiary hearing
would materially assist the resolution of
the matter, the Hearing Official or Panel
gives each party, in addition to the
opportunity to be represented by
counsel-

{1) An opportunity to present

_ witnesses on the party's behalf; and

(2) An opportunity to cross-examine
‘witnesses either orally or with written
questions.

(0) The Hearing Oﬁ‘ cial or Panel
accepts any evidence that it finds is
relevant and material to the proceedings
and is not unduly repetitious.

{p) (1) The Hearing Official or Panel—

(i) Arranges for the preparation of a
transcript of each hearing;

{ii) Retains the original transcript as
part of the record of the hearing; and

(iii) Provides one copy of the
transcript to each party. '

{2} Additional copies of the transcript
are available on request and with
payment of the reproduction fee.

{q) Each party shall file with the
Hearing Official or Panel all written
motions, briefs, and other documents

~ and shall at the same time provide a
copy to the other parties to the

proceedings.

(Authority: 20 U.S.C. 1413(c}}

§ 300.585 Initial decision; final decision.

{a) The Hearing Official or Panel
prepares an initial written decision that
addresses each of the points in the
notice sent by the Secretary to the SEA
under § 300.582.

{b) The initial decision of a Panel is
made by a majority of Panel members.

(c} The Hearing Official or Panel mails

by certified mail with return receipt
requested a copy of the initial decision
" 1o each party {or to the party's counsel}
and to the Secretary, with a notice
stating that each party has an
opportunity to submit written comments
regarding the decision to the Secretary.

(d} Each party may file comments and
recommendaticns on the initial decision
with the Hearing Official or Panel within
15 calendar days of the date the party
receives the Panel's decision.

(e) The Hearing Official or Panel
sends a copy of a party’s initia!

_comments and recommendations to the

other parties by certified mail with
return receipt requested. Bach party may
file responsive comments and
recommendations with the Hearing
Official or Panel within seven calendar
days of the date the party receives the
initial comments and recommendations.

{f) The Hearing Official or Panel
forwards the parties’ initial and
responsive comments on the initial
decision to the Secretary who reviews
the initial decision and issues a final
decision.

{g) The initial decision of the Hearing
Official or Panel becomes the final
decision of the Secretary unless, within
25 calendar days after the end of the
time for receipt of written comments, the
Secretary informs the Hearing Official
or Panel and the parties to a hearing In
writing that the decision is being further
reviewed for possible modification.

{h} The Secretary may reject or
modify the initial decision of the
Hearing Official or Panel if the
Secretary finds that it is clearly
erroneous.

(i) The Secretary conducts the review
based on the initial decision, the written
record, the Hearing Official’s or Panel's
proceedings, and written comments. The
Secretary may remand the matter for
further proceedings.

(i) The Secretary issues the final

" decision within 30 calendar days after

notifying the Hearing Official or Panel
that the initial decision is bems further
reviewed.

§300.588 Judiciat review.

If a State is dissatisfied with the
Secretary's final action with respect to
its State plan, the State may, within 80
calendar days after notice of that action.
file a petition for review with the United
States court of appeals for the circuit in
which the State is located.

{Authority: 20 U.S.C. 1416{b){1)}
§§ 300.587-300.588 [Ressrved]

§ 300.589 Walver of requirement regarding
suppiementing and supplanting with Part B
tunds.

{a) Under sections 613{a)(8)(B} and
614(a)(2)(B)(ii) of the Act. SEAs and
LEAs must ensure that Federal funds
provided under this part are used to
supplement and increase the level of
Federal, State, and local funds
(including funds that are not under the
direct control of SEAs or LEAs)
expended for special education and
related services provided to children
with disabilities under this part and in
no case to supplant those Federal, State,
and local funds. The nonsupplanting
requirement applies only to funds
allocated to LEAs (See § 300.372).-

{b} If the State provides clear and
convincing evidence that all children
with disabilities have FAPE available to
them, the Secretary may waive in part
the requirement under sections
613(a)(9)(B) and 814{&){2}(B){ii) of the

Act if the Secretary concurs with the
evidence provided by the State.

{c} ¥ a State wishes to request a
waiver, it must inform the Secretary in
writing. The Secretary then provides the
State with a finance and membership
report form that provides the basis for
the request.

(d) In its request for a waiver, the
State shall include the resuits of
apecial study made by the State to
obtain evidence of the availability of
FAPE to all children with disabilities.
The special study must include
statements by a representative sample
of organizations that deal with children

_with disabilities, and parents and

teachers of children with disabilities.
relating to the following areas—

{1) The adequacy and
comprehensiveness of the Siate's system
for identifying. locating. and evaluating
children with disabilities;

(2] The cost to parents, if any, for
education for children enrolled in public

" and private day schools, and in public

and private residential schools and
institutions; and

{3) The adequacy of the Sta!e s due
process procedures. !

{e} In its request for a waiver, the
State shall include finance data relating
to the availability of FAPE for all
children with disabilities. including—

{1) The total current expenditures for
regular education programs and special
education programs by function and by
source of funds (State, local,and
Federal) for the previous schlool years
and

(2} The tull-time equivalent
membership of students enrdlled in
regular programs and in special
programs in the previous school year.

{f) The Secretary consldera the
information that the State prov;des
under paragraphs {d) and (e):of this
section, along with any additional
information he may request, or obtain
through on-site reviews of the State's
education programs and records, to
determine if all children have FAPE
available to them. and if so, the extent
of the waiver. .

(g) The State may request a heann.g
with regard to any final action by the
Secretary under this section.,

{Authority: 20 U.S.C. 1411(c)(3}: 1413(a}(9)(B))

i
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Subpart F--State Administration
General

‘§300.800 Responsibility for ail
sducstionsl programs.

{a) The SEA is responsible for
‘ensuring—

{1) That the requirements of this part
are carried out; and

{2) That each educational progrem for
children with disabilities administered
within the State, including each program
administered by any other public
agency— .

(i) Is under the general supervision of
the persons responsible for educational
programs for children with disabilities in
the SEA; and

{ii) Meets the education standards of
the SEA (including the requirements of
this part).

(b} The State must comply with
paragraph (a) of this section through
State statute, State regulation, signed
agreement between respective agency
officials, or other documents. -

‘(c) This part may not be construed to
limit the responsibility of agencies other
than educational agencies for providing
or paying some or all of the costs of
!;APE to.children with disabilities in the

tate.

{Authority: 20 U.S.C. 1412(8))
" Note: The requirement in § 300.600({a) is
taken essentially verbatim from section
612(6) of the statute and reflects the deaire of
the Congress for a central point of
responsibility and accountability in the
education of children with disabilities within
each State. With respect to SEA
responsibility. the Senate Report on Pub. L.
84-142 includen the following statements:

This provision is included specifically to
assure a single line of responsibility with
regard to the education of bandicapped
children. and to assure that in the
implementation of all provisions of this Act
and in carrying out the right 1o education for
bandicapped children, the State educational
agency shall be the responsible agency * * *.

Without this requirement, there is an
abdication of responsibility for the education
of handicapped children. Presently, in many
States, responsibility is divided. depending
upon the age of the handicapped child,
sources of funding, and type of services
delivered. While the Committee understands
that different agencies may. in fact. deliver
services, the responsibility must remain in a
central agency overseeing the education of
handicapped children, so that failure to
deliver services or the violation of the rights
of handicapped children is squarely the
responsibility of one agency. (S. Rep. No. 94~
168, p. 24 (1975))

In meeting the requirements of this section,
there are a number of acceptable options that
may be adopted, including the following:

(1) Written agreements are developed
between respective State agencies
concerning SEA standards and

monitoring. These agreements are
binding on the local or regional
counterparts of each State agency.

~ {2] The Governor's Office issues an
administrative directive establishing the
SEA responsibility.

{3) State law, regulation, or policy
designates the SEA as responsible for .
establishing standards for all :
educational programs for individuals
with digabilities, and includes
responsibility for monitoring.

(4} State law mandates that the SEA is
responsible for all educational

§ 300.801 Reistion of part B to other
Federal programs. ’

This part may not be construed to
permit a State to reduce medical and
other assistance available to children
with disabilities, or to alter the
eligibility of a child with a disability,
under title V (Maternal and Child
Health) or title XIX (Medicaid) of the
Social Security Act, to receive services
that are also part of FAPE.

{Authority: 20 U.S.C. 1413(e))
Use of Funds

§300.820 Federa! funds for Stats
admitistration.

A State may use five percent of the
total State allotment in any fiscal year
under pirt B of the Act, or $450,000,
whichever is greater, for administrative
costs related to carrying out sections 812
and 613 of the Act. However, this
amount cannot be greater than twenty-
five percent of the State's total allotment
for the fiscal year under part B of the

(Authority: 20 U.S.C. 1411(b). ()}

Allowsbie costs.

(a) The SEA may use funds under
§ 300.620 for— i

(1) Administration of the State plan
and for planning at the State level,
including planning, or assisting in the
planning. of programs or projects for the
education of children with disabilities;

(2) Approval, supervision, monitoring,
and evaluation of the effectiveness of
local programs and projects for the
education of children with disabilities;

(3) Technical assistence to LEAs with
respect to the requirements of this part;

{4} Leadership services for the
program supervision and management of
special education activities for children
with disabilities; and

{5) Other State leadership activities
and consultative services.

{b) The SEA shall use the remainder
of its funds under § 300.620 in
accordance with § 300.370.

(Authority: 20 U.S.C. 1411(b}, (c]}

State Advisory Panel

§300.650 Estsblishment.

{a) Each State shall establish. in
accordance with the provisions of
§§ 300.850-300.853, a State advisory
panel on the education of children with
disabilities.

{b) The advisory pane! must be
appointed by the Governor or any other
official authorized under State law to
make those appointments.

{c} If a State has an existing advisory
panel that can perform the functions in
§ 300.652. the State may modify the

" existing panel so that it fulfills all of the
‘requirements of § § 300.850~300.653,

instead of establishing a new advisory
panel.

{Authority: 20 U.S.C. 1413(a)(12))

§ 300.651 Membership.

(a) The membership of the State
advisory panel must be composed of
persons involved in or concerned with
the education of children with
disabilities. The membership must
include at least one person
representative of each of the following
groups— ‘

(1) Individuals with disabilities;

(2] Teachers of children with
disabilities;

{3} Parents of children with
disabilities; .

{4) State and local educational
officials; and

(5) Special education program
administrators.

(b} The State may expand the
advisory panel to include additional
persons in the groups listed in paragraph
{a) of this section and representatives of
other groups not listed.

{Authority: 20 U.S.C. 1413{a)(12))

Nots: The membership of the State
advisory panel. as listed in paragraphs (a){1}~
(5] of thie section, is required in section
613(e}(12) of the Act. As indicated in
paragraph {b) of this section, (i~ composition
of the panel and the number of members may
be expanded at the discretion of the State. In
adding to the membership, consideration
could be given to having—

{1) An appropriate balance between
profeasional groups and consumers [i.e.,
parents, advocates, and individuals with
disabilities};

(2} Broad representation within the
consumer-advocate groups. to ensure that the
interests and points of view of various
parents, advocates and individuals with
disabilities are appropriately represented:

{3) Broad representation within )
professional groups (e.g. regular education
personnel: special educators, including
teachers, teacher trainers. and
administrators, who can properly represent
various dimensions in the education of ‘
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children with disabilities; and appropriate
- related wervices personnel) and
{4) Representatives from other State
advisory panels {such as vocational
education).
if a State elects to maintain a small
advisory panel {e.g. 10-15 members), the
ganel itself could take steps to ensure that it
(1) consuits with and receives inputs from
various consumer and special interest
professional groups, and {2) establishes
committees for particular short-term purposes
composed of representatives from those input
groups.
© §300.852 Advisory panel functions.

The State advisory pane! shall—

{a} Advise the SEA of unmet needs
within the State in the education of
children with disabilities:

_ {b) Comment publicly on the State
plan and rules or regulations proposed
for issuance by the State regarding the
education of children with disabilities
and the procedures for distribution of
funds under this part: and

{c) Assist the State in developing and
reporting such information and -
evaluations as may assist the Secretary
in the performance of his respom;bxhtnes
under section 818 of the Act.

(Authority: 20 US.C. 1413(a}12)}

§ 300.653 Advisory pansi procedures.

(a) The advisory panel shall meet as
often as necessary to conduct its
business.

(b) By July 1 of each year, the advisory
panel shall submit an annual report of
pane! activities and suggestions to the
SEA. This report must be made
available to the public in a manner
consistent with other public reporting
requirements of this part.

. {c) Official minutes must be kept on
all panei meetings and shall be made
available to the public on request.

{d] All advisory panel meetings and
agenda items must be publicly
announced prior to the meeting, and
meetings must be open to the public.

(e} Interpreters and other necessary
services must be provided at panel
meetings for panel members or
participants. The State may pay for
these services from funds under
§ 300.620.

{I) The advisory panel shall serve
without compensation but the State
must reimburse the panel.for reasonable
and necessary expenses for attending
meetings and performing duties. The
State may use funds under § 300.820 for
this purpose.

{Authority: 20 U.S.C. 1413(a}{12}}

_ State Complsint l‘mduu

§ 300680 Am of State m
procedures. -

Each SEA shall adopt written
procedures for:

{a) Resolving any complaint that
meets the requirements of § 300662 by~

{1) Providing for the filing of a
complaint with the SEA; and

{2] At the SEA's discretion, providing
for the filing of a complaint with a public
agency and the rightio have the SEA
review the public agency's decision on
the complaint. :

(b) Informing parents and other
interested individuals about the
procedures in §§ 300.680-300.862.

{Authority: 20 U.5.C. 2831{a)}
§ 300681 Minimum State compiaint

Each SEA shall include the foliowing
in its compiaint procedures;

{a) A time limit of 80 calendar days
after a complaint ia filed under
§ 300.860(a) to— ,

{1) Carry out an independent on-site
investigation, if the SEA determines that
such an investigation is necessary;

{2} Give the complainant the
opportunity to submit additional
information, either orally or in writing,
about the allegations in the complaint

{3} Review all relevant information
and make an independent determination
as to whether the public agency is
violating a requirement of part B of the
Act or of this part; and

{4) Issue a written decision to the
complainant that addresses each
allegation in the complaint and
containg—

5} Findings of fact and coaclusions:
an

(i} The reasons for the SEA’s final
decision.

(b) An extension of the time limit
under paragraph (a) of this section only
if exceptional circumstances exist with
respect to a particular complaint.

{c) Procedures for effective
implementation of the SEA’s final
decision. if needed. including technical
assistance activities. negotiations, and
corrective actions to achieve
compliance.

(d} The right of the complainant or the
public agency to request the Secretary to
review the SEA's final decision.
{Authority: 20 US.C. 28%1{a)}

§ 300862 Filing & compiaint.

An organization or individual may file
a signed written complaint under the
procedures described in § § 300.800-
300.681. The complaint must include—

{8) A statewrent that a public agency
has violated a requirement of part B of -
the Act or of this part: and

{b) The facts on which the!statement
is based.’

{Authority: 20 U.S.C. 2631(a}) i '

Subpart G—-Allocation of Funds,
Reports

Allocations )

§ 300.700 Wwwuonof'mtm
State.

For the purposes of § 30(.1701
§ 300.702, and §§ 3&).404—»303 708, the
term “State” does not include Guam.
American Samoa, the Virgin lslands, the
Commonwealth of the Northern Mariana
Islands, the Federated States of
Micronesia, the Republic of the Marshall
Islands, or Palaw ‘

{Authority: 20 US.C. 1411(a)(2}} :

§300.701 State entitlement; tormola.
{a) The Secretary calculates the

‘maximum amount of the grant to which

a State is entitled under section 811 of
the Act in any fiscal year as follows:
{1) If the State is eligible for a grant
under section 619 of the Act.ithe
maximum entitlement is equal to the.

. number of children with disabilities

aged 3 through 21 in the State who are
receiving special education and related
services, multiplied by 40 percent of the
average per pupil expenditure in pubhc
elementary and secondary schools in

the United States.

(2) If the State isnot e ligible for a
grant under section 619 of the Act. the
maximum entitlement is equal to the
number of children with disabilities
aged 6 through 21 in the State who are
receiving special education and related
services, multiplied by 40 percent of the

average per pupil expenditure in public
elementary and secondary schools in
the United States.

{Authority: 20 U.S.C. 1413(a)(1)} 2

(b} [Reserved]

(c) For the purposes of this!section.
the average per pupil expenditure in
public efementary and secondory
schools in the United States, means the
aggregate expenditures during the
second fiscal year preceding the fiscal
year for which the computation is made
[or if satisfactory data for that year are
not available at the time of computation,
then during the most recent preceding
fiscal year for which satisfactory data
are available) of all LEAs in the United
States (which. for the purpose of this
section, means the 50 States and the
District of Columbia], plus any direct
expenditures by the State for operation
of those agencies (without regard to the

'
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source of funds from which either of
those expenditures are made), divided
by the aggregate number of children in
average daily attendance to whom those
agencics provided free public education
during that preceding year.

{Authority: 20 U.S.C. 1411(a}(4]]

§300.702 Limitations and exclusions.

(a) In determining the amountof a
grant under § 300.701:

{1) If a State serves all children with
disabilities aged 3 through 5 in the State,
the Secretary does not count children
with disabilities aged 3 through 17 in the
Stzte to the extent that the number of
those children is Jreater than 12 percent
of the number of all children aged 3
through 17 in the State,

(2} If a State does not serve all
children with disabilities aged 3 through
5 in the State, the Secretary does not
count children with disabilities aged 5
through 17 to the extent that the number
of those children is greater than 12
percent of the number of all children
aged 5 through 17 in the State.

{3} The Secretary does not count

" children with disabilities who are

counted under subpart 2 of part D of
chapter 1 of title I of the Elementary and
Secondary Education Act of 1985.

{b] For the purposes of paragraph {a)
of this section, the number of children
aged 3 through 17 and 5 through 17 in
any State is determined by the Secretary
on the basis of the most recent
satisfactory data available.

{Avthority: 20 U.5.C. 1411{a)(5}}

§ 300.703 Ratable reductions.

{a} General. If the sums appropriated
for any fiscal year for making payments
to States under section 811 of the Act
are not sufficient to pay in full the total
amounts that all States are entitled to
receive for that fiscal year, the
maximum amount that all States are
entitled to receive for that fiscal year
shall be ratably reduced. In case
additional funds become available for
making payments for any fiscal year
during which the preceding sentence is
applicable. those reduced amounts shall
be increased on the same basis they
were reduced.

{Authority: 20 U.S.C. 1411{(g)(1})

. {b} Reporting dates for Local
educational agencies and reallocations.
{1) In any fiscal year that the State
entitlement has been ratably reduced,
and that additional funds have not been
made available to pay in full the total of
the amounts under paragraph {a] of this
section, the SEA shall fix dates before
which each LEA ghall report to the State
the amount of funds available to it under
this part that it estimates it will expend.

[2) The amounts available under
paragraph {a] of this section, or any
amount that would be available to any
other LEA if it were to submit an
application meeting the requirements of
this part, that the SEA determines will
not be used for the period of its
availability shall be available for
allocation to those LEAs, in the manner
provided in § 300.707, that the SEA -
determines will need and be able to use
additional funds to carry out approved
programs.

{Authority: 20 U.8.C. 1411{g){2))

§300.704 Hold harmiess provision.

No State shall receive less than the
amount it received under part B of the
Act for fiscal year 1977,

{Awthority: 20 U.S.C. 1411{s}(1))

§ 300,705 Allocation for State in which by-
pass is imptemented for private schoot
chiidren with disabilities,

In determining the allocation under.
§§ 300.700-300.703 of a State in which
the Secretary will implement a by-pass
for private school children with
disabilities under-§§ 300.451--300.488, the
Secretary includes in the State's child
count—

{a) For the first year of g by-pass. the
actual or estimated number of private
school children with disabilities (as
defined in §§ 300.7(a) and 300.450) in the
State, as of the preceding December 1;
and

{b) For succeeding years of a by-pass,
the number of private school children
with disabilities who received special
education and related services under the
by-pass in the preceding year.

(Authority: 20 U.S.C. 1411{a}{1){A}. 1411(8)i3].
1413(d}} ’

§300.706 'Within-State distribution: fiscal

. year 1979 and after. -

Of the funds received under § 300.701
by any State for fiscal year 1879, and for
each fiscal year after fiscal year 1979—

{a) 25 percent may be used hy the
State in accordance with § 300.620 and
§300.370;and -

{b) 75 percent shall be distributed to
the LEAs in the State in accordance with
§ 300.707.

{Authority: 20 U.S.C. 1411{c){(1)}

§300.707 Local educational agency
sntitiement; formula,

From the total amount of funds
available to all LEAs, each LEA is
entitled to an amount that bears the
same ratio to the total amount as the

. number of children with disabilities

aged 3 through 21 in that agency who
are receiving special education and
related services bears to the aggregate
number of children with disabilities

aged 3 through 21 receiving special
education and related services in &l
LEAs that apply to the SEA for funds
under part B of the Act.

{Authority: 20 U.5.C. 1411(d))

§300.708 Reallocation of iocal
educational agency funds.

If an SEA determines that an LEA is
adequately providing FAPE to all
children with disabilities residing in the
area served by the local agency with
State and local funds otherwise
available to the local agency. the SEA
may reallocate funds (or portions of
those funds that are not required to
provide special education and related
services) made available to the jocal
agency under § 300.707. to other LEAs
within the State that are not adequately
providing special education and related
services to all children with disabilities
residing in the areas served by the other
LEAs.

{Authority: 20 U.S.C. 1414(e}}

§300.709 Payments to the Secretary of
the Interior for the education of indian
chiidren.

{8} General. {1) The Secretary makes
payments to the Secretary of the Interior
to meet the need for assistance for the
education of children with disabilities
on reservations, aged 5 through 21, who
are enrolled in elementary and A
secondary schools for Indian children
operated or funded by the Secretary of
the Interior. :

{2) In the case of Indian students aged
3 through 5 who are enrolled in
programs affiliated with Bureau of
Indian Affairs (BIA) schools that are
required by the States in which the
schools are located to attain or maintain
State accreditation and had State
accreditation prior to October 7, 1991,
the schools may count those chiidren for
the purpose of distribution of the funds
provided under paragraph (a}{1} of this
section to the Secretary of the Interior.

(3) The amount of the payment under
paragraph (a)(1) of this section for any
fiscal year is one percent of the
aggregate amounts available to all -
States under this part for thal fiscal
year.

{b) Responsibility for meeting the
requirements of pert B. The Secretary ot
the Interior shall be responsible for
meeting all of the requirements of part B
of the Act for the children described in
paragraph (a) of this section, in
accordance with § 300.280.

(Authority: 20 US.C. 1413()
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§300.710 Payments to the Secretary of
the intericr for indisn tribes or tribal
organtzations.

(8) General. (1) Beginning with funds
appropriated under part B of the Act for
fiscal year 1992, the Secretary, subject to
this section, makes payments to the
Secretary of the Interior to be
distributed to tribes or tribal
organizations {as defined under section
4 of the Indian Self-Determination and
Education Assistance Act} or
consortiums of those tribes or tribal
organizations to provide for the
coordination of assistance for special
education and related ==rvices for :
children with disabilities, ag>d 3 through
5, on reservations served by elementary
and secondary schools for Indian
children operated or funded by the
Department of the Interior.

(2} The amount of the payment under
paragraph (b}({1) of this section for any
fiscal year is .25 percent of the aggregate
amounts available for all States under
this part for that fiscal year.

(3) None of the funds allocated under
this section may be used by the
Secretary of the Interior for
administrative purposes, including child
count, and the provision of technical
assistance.

(b} Distribution of funds. The
Secretary of the Interior shall distribute
the total amount of the .25 percent under
paragraph (a) of this section in
accordance with section 811{f}(4) of the
Act.

{Authority: 20 U.S.C. 1411{f})

§ 300,711 Entittements to jurisdictions.

(a) The jurisdictions to which this
section applies are Guam, American
Samoa. the Virgin Islands. the
Commonwealth of the Northern Mariana
Islands, the Federated States of.
Micronesia. the Republic of the Marshall
Islands, and Palau, (until the Compact of
Free Association with Palau takes effect
pursuant to section 101{a) of Pub. L. 99-
658).

{b) Each jurisdiction under paragraph
{a) of this section is entitled to a grant
for the purposes set forth in section
601(c] of the Act. The amount to which
those jurisdictions are so entitled for
any fiscal year shall not exceed an
amount equal to 1 percent of the
aggregate of the amounts available to all
States under this part for that fiscal
year. Funds appropriated for those
jurisdictions shall be allocated
proportionately among them on the
basis of the number of children aged 3
through 21 in each jurisdiction. :
However. no jurisdiction shall receive
less than $150,000. and other allocations
shall be ratably reduced if necessary to

ensure that each- mnsdxction receives at
least that amount. .

{c) The amount expended for
administration by each jurisdiction
under this section shall not exceed 5
percent of the amount allotted to the
jurisdiction for any fiscal year, or
$35.000, whichever is greater.

{Authority: 20 U.S.C. 1411{e))
Reports

§300.750 Annual report of children
S8rved-—raport requirement.

{a) The SEA shall report to the
Secretary no later than February 1 of
each year the number of children with
disabilities aged 3 through 21 residing in
the State who are receiving special
education and related services.
{Authority: 20 U.S.C. 1411{a){3})

(b} The SEA shall submit the report on
forms provided by the Secretary.

{(Authority: 20 U.5.C. 1411{a)(3)}
Note: It is very important to understand

-that this report and the requirements that

relate to it are solely for allocation purposes.
The population of children the State may
count for allocation purposes may differ from
the population of children to whom the State
must make FAPE available. For example,
while section 611{a}{5) of the Act limits the
number of children who may be counted for
allocation purposes to 12 percent of the

- general school population aged 3 through 17

{in States that serve all children with
disabilities aged 3 through 5) or 5 through 17
{in States that do not serve all children with
disabilities aged 3 through §). a State might
find that 14 percent [or some other

. percentage) of its children have disabilities.

In that case, the State must make FAPE
available to all of those children with
disabilitiea.

§300.751 Annual report of children
served-—information required in the report.

(a) In its report, the SEA shall include
a table that showsg—

{1) The number of children with
disabilities receiving special education
and related services on December 1 of
that school year:

(2) The number of children with
disabilities aged 3 through § who are
receiving FAPE:

(3) The number of those children with
disabilities aged 8 through 21 within
each disability category, as defined in
the definition of “children with
disabilities” in § 300.7; and

{4) The number of those children with
disabilities aged 3 through 21 for each -
year of age (3. 4, 5. etc.).

(b} For the purpose of this part. a
child's age is the child's actual age on
the date of the child count: December 1.

{c) The SEA may not report a child
aged 6 through 21 under more than one
disability category.

(d) If a child with a dxsabxlxt} aged 8
through 21 has more than one ' disability,
the SEA shall report that chil d in
accordance with the followmg
procedure:

{1) A child with deaf-blindness must
be reported under the categerv ‘deal-
blindness.” i

(2) A child who has more than one
disability {other than deaf-blindness)
must be reported under the category

“multiple disabilities.” .
{Authority: 20 U.S.C. 1411{a)(3): {5 TAHHY:
1418(b)) §

$300.752 Annual report of chiidren
sarved-~certification.

The SEA shall include in its report a
certification signed by an authorized
official of the agency that the !
information provided is an accurate and
unduplicated count of r.hlldren with
disabllities receiving special education
and related services on the dates in
question.

{Authority: 20 U.S.C. 1411{a){3}: 1417(bn

$300.753 Annual report of chtldrea
served—criteria for counting children.

" {a) The SEA may include in'its report
children with disabilities who are
enrolled in a school or program that is
operated or supported by a pubhc
agency. and that either— | :

{1) Provides them with both special
education and related services: or

(2) Provides them only withispecial
education if they do not need related

* services to assist them in benefitting .

from that special education.

(b) The SEA may not include children
with disabilities in its report who—

(1) Are not enrolled in a school or
program operated or supported by a
public agency:

{2) Are not provided spec:al education
that meets State standards; |

[3) Are not provided with a related
service that they need to assnst them in
benefitting from special education;

(4) Are counted by & State agency
under subpart 2 of part D of chiapter 1 of
Title I of the Elementary and Secondary
Education Act of 1985; or :

{5) Are receiving special education
funded solely by the Federa] '
Government. However, the Stale may
count children covered under '

§ 300.186(b). 1
(Authority: 20 U.S.C. 1411(8)(3): 1417[b]] '
Note 1: Under paragraph (a) of this section.
the State may count children with disabilities

in & Head Start or other preschool program
operated or supported by a public agency if
those children are provided special education
that meets State standards. i

Note 2 Special education. by statutory
definition, must be at no cast to parents. As

|

|

i
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of September 1, 1978, under the FAPE
requirement, both special education and
- related services must be at no cost to parents.
There may be some situations. however,
where a child receives special education from
& public source at no cosl. but whose parents
pay for the basic or regular education. This
child may be counted. The Department
expects that there would only be limited
situations where special education would be
clearly separate from regular educetion—
generally, where speech services is the only
special education required by the child. For
example, the child’s parents may have
enrolled the child in a regular program in a
pnvate school, but the child might be
ving speech services in- program
‘ funded by the LEA. Allowing these children
to be counted will provide incentives {in
addition to complying with the legal
requirement in section 613{a){4){A) of the Act
regarding private schools) 1o public agencies
to provide services to children enrolled by
their parents in private schools, since funds
are generated in part on the basis of the
number of children provided special -
education and related services. Agencies
should understand, however, that if a public
agency places or refers & chiid with &
disability to s public or private school for
educational purposes, special education
includes the entire educational program
provided to the child In that case, parents
may not be charged for any part of the child’s
education.
A State may not count Indian children on
‘or near reservations and children on military
facilities if it provides them no special
education. If an SEA or LEA is responaible
for serving these children. and does provide
them special education and related services,
they may be counted.

§300.754 Annual report of children
served—other responsilities of the State
sducstions! agency.

In addition to meeting the other
requirements of §§ 300. 750-300.753, the
SEA shall—

{a) Establish procedures to be used by
LEAs and other educationa! institutions
in counting the number of children with
disabilities receiving special education
and related services;

[b} Set dates by which those agencies
and institutions must report to the SEA
to ensure that the State complies with
& 300.750{a);

{c} Obtain certification from each
agency and institution that an
unduplicated and accurate count bas
been made;

{d] Aggregate the data from the count
obtained from each agency and
institution, and prepere the reports
required under §§ 300.750-300.753; and

{e} Ensure that documentation is
‘maintained that enables the State and
the Secretary to audit the accuracy of
the count.

{Authority: 20 U.S.C. 1411(a}(3): 1417(b})}

Nots: States ahould note that the data
required in the annual report of children

served are not to be transmitted to the
Secretary in personally identifieble form.

- States are encouraged to collect these data in

non-personally identifiable farm. -

Appendix A to Part 300—{Reserved] .
Appendix B to Part 300—{Reserved]

'Appendix C to Part 300—Notice of

Interpretation

1. Purpose of the IEP
Il. IEP Requirements

§300.5340 Definition N
§300.341 State educational agency

. responsibility

1. Who is responsible for ensuring the
development of IEPs for children with

disabilities served by a public agency other
than an LRA?

2. For a child placed out of Stam bya
public agency. is the placing or receiving
8tate respounsible for the child's IEP?

§300.3¢2 When individuolized education
programs must be in effect

3. In requiring that an IEP be in effect
before special education and related services

. are provided, what does “be in effect” mean?

4. How much of a delay is permissible
between the time ap IEP of & child with a
disability is finalized end when special
education is provided?

6. For a child with a disability receiving
special education for the first tine, when

must an IEP be developed—before placement

or after placement?

8. If & child with a disability bas been
receiving special education in one LEA and
moves to another community, must the new
LEA hold an IEP meeting before the child is
placed in e special education program?

§300.343 Meetings

7. What is the purpose of the 30 day
timeline In § 300.343(c)?

8. Must the agency hold & separate meeting
1o determine a child's eligibility for special
education and related services, or can this
step be combined with the IEP meeting?

8. Must IEPs be reviewed or revised at the
beginning of each school year?

10. How frequently must IEP meetings be

" heid and bow long should they be?

11. Who can initiate [EP meetings?
12 May IEP meetings be tap&recmded? )

§300.944 Porticipants in meetings

{Agency representative}

13. Who can serve as the representauve of
the public agency at an [EP meeting?

14. Who is the representative of the public
agency if a child with a disability is served
m public agency other than the SEA or

? .

{The child’s teacher)

15. Por a child with a disability being
considered for initial placement in special
education. which teacher should attend the
IEP meeting?

m.lhd:ildvmhndhab!hyumroﬁcdm
both regular and special education classes,
which teacher should attend the IEP meeting?

17.If @ child with a disability in bigh acheol
attends several regular classes, must ali of

the child's regular teachers sttend the [EP
m ? :

18 If g child's primary disability is &
speech impairment, must the child’s regular
teacher attend the [EP meeting?

18 If a child is enrclled in a special
education class because of 8 primary
disability and alsc receives speech-Janguage
pathology services. must both specialisis
attend the IEP meeting?

{The child, parents, other mdivxduala]

20. When may representatives of teacher
organizations attend 1EP meetings?

21. When may a child with a disability
attend an [EP meeting?

22 Do the parents of a student with a
disability retain the right to attend the IEP
mesting when the student reaches the age of
majority?

23. Must related services personnel attend
IEP meetings?

24. Are agencies required to use a case
manager in the development of an [EP for &
child with & disability?

28 For a child with a suspected speecb

impairment, who must represent the
evaluation team at the [EP meeting?

§300.945 Porent participation

26. What is the role of the parents at an [EP
meeting? -

27. What is the role ofa surrogate parent at
an IEP meeting?

28. Must the public agency let the parents
know who will be at the [EP meeting?

29. Are parents required to sign [EPs?

30. H the parent signs the [EP, does the
signature indicate consent for initial
placement? -

31. Do parents have the right to & copy of
their child's [EP?

32. Must parents be informed at the IEP
meeting of their right to appeal?

83. Does the IEP include ways for parents
to check the progress of their children?

34. Must [EPs include specific checkpoint
intervals for parents to confer with teachers
and to revise or update their children's IEPs?

35. If the parents and agency are unable \o
reach agreement at an IEP meeting. what
steps should be followed until agreement is
reached?

§300.34¢ Content of the individualized
educotion program (Present ie.c's of
educational performance)

98, Wha! should be inchuded in the
statement of the child's present levels of
educations] performance?

{Annuval goals end short term mstructwnal
objectives)

37. Why are goals and objectives required
in the IEP?

38. What are annual goals in an [EP?

89. What are short term instructional
objectives in an [EP?

40. Shouid the IEP goels and objectives
focus only on special education and related
services, or should they relate to the total
education of the child?

41. Should there be & relationship betweoen
the goals and objectives in the IEP and those
thet are in the instructions! plans of special
sducetion personnel?
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42. When must IEP objectives be written—
before placement or after placement?

43. Can short term instructional objectives
be changed without initiating anotber [EP
meeting?

{Specific special education and related
services)

44. Must the [EP include all apecial
education and related services needed by the
child or only those available from the public
agency?

485. s the [EP a commitment to provide
services—i.e.. must a public agency provide
all of the services listed in the [EP?

48. Must the public agency itself directly
provide the services set out in the [EP?

47. Does the IEP include_ only special
education and related services or does it
describe the total education of the child?

48. If modifications are necessary for a
child with a disability to participate in a
regular education program, must they be
included in the [EP?

49. When must physical education [PE] be
described or referred to in an [EP?

50. If a child with a disability is to receive
vocational education, must it be described or
" referred to in the student’s IEP?

51. Must the IEP specify the amount of
services or may it mmply list the services to
be provided?

52. Must an IEP for a child with a disability
indicate the extent that the child will be
educated in the regular educational program?
{Projected dates/Evaluation)

53. Can the anticipated duration of services
be for more than twelve months?

54. Must the evaluation procedures and
:l;:hedujes be included as a separate item m

e [EP?

{Other IEP content questions)

88. Is it permissible for an agency to have
the IEP completed when the IEP meeting
begins?

56. Is there a prescribed format or length
. foran

57. Is it permwslble to consolidate the IEP
with the individualized service plan
developed under another Federal program?

$8. What provisions on confidentiality of
information apply tc IEPs?

§ 300.348 Private school placements by
Public Agencies

58. If placement deczs:om are made at the
time the IEP is developed, how can a private
school representative attend the meeting?

§300.349 Children with Disabilities

Enrolled in Parochiol or Other Private
Schools

§300350 Individualized education
programs--accountability .
80. Is the IEP a performance contract?

Authority: Part B of the Individuals with
Disabilities Education Act [20 U.S.C. 1411~
1420), uniess otherwise noted.

Individualized Education Programs (IEPs)

Interpretotion of Requirements of Part B of
the Individuals With Disabilities Education
Act

1. Purpose of the [EP

There are two main parts of the IEP
requirement. as described in the Act and

regulations: (1) The [EP meeting(s}. where
parents angd school personne! jointly make
decisions about an educationa! program for a
child with a disability, and {2} the IEP
document {tself, that is, a written record of
the decisions reached at the meeting. The
overall [EP requirement, comprised of these
two parts, bas a number of purposes and
functions:

a. The [EP meeting serves as a
communication vehicle between parents and
school personnel, and enables them. as equal
participants, to jointly decide what the child's
needs are, what services will be provided to
meet those needs, and what the anticipated
outcomes may be.

. The [EP process provides an opportun.ity
for rewhnng auy differences between the
parents and the ageacy concerning the
special education needs of a child with a
disability; first, through the [EP meeting, and
second. if necessary, through the procedural
protections that are available to the parents.

< The [EP sets forth in writing a
commitment of resources necessary to enable
a child with a disability to receive needed
special education and related services.

d. The IEP is a management tool that is
used to ensure that each child with a
disability is provided special education and
related services appropriate to the child's
special learning needs.

e. The [EP is a compliance/monitoring
document that may be used by authorized
monitoring personnel from each
governmental level to determine whether a
child with a disability is actually receiving
the FAPE agreed to by the parents and the
school. .

f. The [EP serves as an evaluation device
for use in determining the extent of the child’s
progress toward meeting the projected
outcomes. A

Note: The Act does not require that
teachers or other school personnel be held
accountable if a child with a disability does
not achieve the goals and objectives set forth
in the [EP. Seé § 300.350, Individualized
education program~-accountability.

IL IEP Requirements

This part (1) repeats the [EP requirements
in §§ 300.340-300.350 of the ations
{boxed material). {2) provides additional
clarification. as necessary, on sections or
paragraphs of the regulations on which such
clarification is needed, and (3) answers some
questions regarding implementation of the
IEP requirements that are not expressly
addressed in the regulations. These questions
and clarifying information are presented ina
question and answer format immediately
after the particular section of the regulations
that is presented.

1. Who is responsible for ensuring the
development of [EPs for children with
disabilities served by a public agency other
than an LEA?

The answer will vary from State to State,
depending upon State law, policy. or practice,
In each State, however, the SEA is ultimately
responsible for ensuring that each agency in
the State is in compliance with the [EP
requirements and the other provisions of the
Act and regulations. (See § 300.600 regarding
SEA responsibility for all education
programs.}

The SEA must ensure that every c!nld with
a disability in the State has FAPE avmlable.
regardiess of which agency. State or local. is
responsible for the child. While the SEA has
flexibility in deciding the best means to meet
this obligation {e.g.. through interagency
agreements). there can be no failure to

. provide FAPE due to jurisdictional d;seutes

among agencies.

Nots: Section 300.2(b] states that the
requirements of the Act and regulations apply
to all political subdivisions of the State that
are involved in the education of children with
disabilities, including (1) the SEA, {2} LEAs.
{3) other State agencies {such as Departments
of Mental Health and Welfare, and State
schools for students with deafness or
students with blindness), and {4) S:dte
correctional facilitles, ‘

The follo paragraphs outline (1) some
of the SEA's responsibilities for developing
policies or agreements under a variety of
interagency situations, and (2} someof the
responsibilities of an LEA when it initiates
the placement of a child with & disability in a -
school or program operated by ar:athet State
agency:

a. SEA POLICIES OR INTERA CE'VCY
AGREEMENTS. The SEA, through its written
policies or agreements, must ensure that [EPs
are properly written and implemented for all
children with disabilities in the State. This

. applies to each interagency situation that

exists in the State, including any of the
following:

(1) When an LEA initiates the placement of
a child in a school or program operated by
another State agency {see "LEA-Initiated
Placements.in paragraph “b", below); 12}
when a State or local agency other than the
SEA or LEA places achildina reaxdennal
facility or other program: (3) when parents
initiate placements in public institutions: and
(4) when the courts make placemems in
correctional facilities.

Note: This is not an exhaustive lmt The |
SEA’s policies must cover any other ’
{nteragency situation that is applicable in the
State. including placements that are made for
both educationa! and non-educatzonal
purposes.

Frequently, more than one agency is
involved in developing or implementing an
IEP of a child with a disability (e.g.. when the
LEA remains responsible for the chtld even
though another public agency prov:des the
special education and related services, or
when there are shared cost arrangements). [t
is important that SEA policies or agreements
define the role of each agency involved in the
situations described above, in order to
resolve any jun‘adictional problems that
could delay the provision of FAPE 1o a child
with 8 dissbility. For example, if a child is
placed in a residential facility, any one orall
of the following agencies might be involved in
the development and/or 1mplementanon of
the child's I[EP: The child's LEA, the SEA,
another State agency. an institution or school
under that agency. and the LEA where the

institution is located.

Note: The SEA must also ensure that any
agency involved in the education of a child
with a disability is in compliance mtb the
LRE provisions of the Act ind regulanons
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and, specifically, with the requirement that
the placement of sach child with & disability
{1) be determined at least annually, (2] be
based on the child’s IEP, and {3) be a2 close
as possible to the child's home (§ 300.552{a],
Placements.)

b. LEA-INTTIATED PLACEMENTS. When
an LEA is responsible for the education of a
child with a disability, the LEA is also
responsible for developing the child's IEP.
The LEA has this responsibility even if
davelopment of the IEP results in placement
in a State-operated school or program.

Note: The IEP must be developed before
the child is placed. (See Question 5. below.)
When placement in a State-operated school
is necessary, the affected State agency or
agencies must be invoived by the LEA in the
development of the [EP. (See respanse to
Question 50, below, regarding participation of
a private achool representative at the IEP

meeting.) .

After the child enters the State school,
meetings to review or revise the child's [EP
could be conducted by either the LEA or the
State school, depending upon State law,
policy, or practice. However, both agencies
should be involved in any decisions made
about the child's IEP (either by attending the
IEP meetings. or through correspondence or
telephone calls}. There must be a clear
decision, besed on State law, as to whethey
responsibility for the child's education is
transferred to the State schoal or remains
with the LEA, since this decision determines
which agency is ~esponsible for reviewing or
revising the child’s IEP.

2. For & child placed out of State by a
public agency, is the placing or receiving
State responsible for the child's IEPY

The “placing” State {s responsible for
developing the child's IEP and ensuring that it
is implemented. The determination of the
specific agency in the placing State that is
responsible for the child's IEP would be
based on State law, policy, ar practice.
However, as indicated in Question 1, above,
the SEA in the placing Stata is responsible for
-ensuring that the child has FAPE available.

3. In requiring that an IEP be in affect’
before spemal educstion and related services
are provided, what does “be in effect” mean?

As used in the regulations, the term *be in
effect” means that the IEP (1) bas been
developed properly (Le., at 8 meeting(s)
involving all of the participants specified in
the Act (parent, teacher, agency
representative, and, if appropriate, the
child)k {2} is regarded by both the parents
and agency as appropriate in terms of the
child's needs, specified goals end objectives,
and the services to be provided: and (3) will
be implemented as written.

4. How mrach of @ delay is permissible
between the time an IEP of a child with &
disebility is finalized and when upecm.l
education is provided?

In general, no delay is pcmiadhlc.ltis
expected that the special education and
rda&dmeuututhanhﬂdampmﬁ
be provided by the agency
immediately alter the [EP is finalized The
Note following § 300.342 identifies some
exceptions ({1) when the meetings occur
during the summer or other vacation period,
oF (2) when there are circumstances that

I

require o short delay, such as working out
transportstion arrangements). However,
unless otherwise specified in the [EP, the [EP
services must be provided as soon as
poasible following the meeting.

Nots: Section 300.346{e} requires that the
IEP include the projected dates for initiation
of services.

5. For a child with a dmabihty receiving
special education for the first time, when
must an JEP be developed—before placement
or after placement?

An IEP must be in effect before special
education and related services are provided
to & child. (§ 900.342[b)(1}. emphasis added.)

" The appropriate placement for a given child

with a disability cannot be detc=mined until
after decisions have been made abou: what
the child's neads are and what will be
provided. Since these decisions are made at
the IEP meeting, it would not be permissible
to first place the child and then develop the
IEP. Therefare, the [EP must be developed
before placement. Tha above requirement
does not temporarily plecing an
eligible child with a disability in a program ae
part of the evaluation process—before the
IEP is finalized-—io aid in determining the

most appropriate placement for the child. ltis

essential that the temporary plecement not
become the final placement before the IEP in
finalized. In order to ensure that this does not
happen. the State might consider requiring

LEAs to take the following actions:

a. Develop an intertm IEP for the child that
sets out the specific conditions and timelines
for the tria! placement. {(See paragraph “c”,
below.)

b. Ensure that the parents agree to the
interim placement before it is carried out, and
that they are tnvolved throughout the process
of developing. reviewing, and revising the
child's [EP.

©. Set a specific timeline (e.g.. 30 days) for
completing the evaluation and making
fodgments about the most appropriate
placement for the child.

d. Canduct an IEP meeting at the end of the
trial period in order to finalize the child's IEP.

Note: Once the [EP of the child with a
disability is in effect and the child is placed
in & special education program. the teacher
might deveiop detailed lesson plans or
-objectives besed on the [EP. However, these
lessan plans and objectives are not required
toba.pmdthelﬂ?lmlf (SeeQmshons
37-43, below, regarding [EP goah
objectives.) -

8. If a child with a disability has been
receiving special education in one LPA and
moves to another , mnst the new
LEA hold an IFP meeting before the child is
placed in a special education program?

It would not be pecessary far the new LEA
to condoct an [EP if:

{1) A copy of the child's current IEP js
available; [2) the parents indicate that they
are satisfied with the current IEP: and (3) the
new LEA determines that the current IEP is
appropriate and can be implemented as
written.

If the child’s carrent IEP is not avallable, or
4 either the LEA or the parent bedeves that it
is not appropriate, an [EP meeting would
have to be conducted. This meeting should

take place within e short time after the child
enrolls in the new LEA (normally. within one
week).

Note: The child maust be placed in a special
education program immediately after the [EP
is finalized. {See Question 4. above.)

If the LEA or the parents believe that
additional information is needed (e.g. the
school records from the former LEA) or thel &
new evaluation is necessary before a final
placement decision can be made. it would be
permissible to lemporarily place the child in
&n interim program before the [EP is
finalized. (See Question 5, above.} .

7. What is the purpose of the 30 day
timeline in § 300.343(c)?

The 30 day timeline in § 300.343(c) ensures
that there will not be a significant delay
between the time g child is evaluated and
when the child begina to receive special
education. Once it is determined—through
the evaluation—that a child has a disability.
the public agency has up to 30 days to hold
an IEP meeting.

Note: See Questions 4 and 5, above,
regarding finalization of IEP and placemem of
the child.

8 Must the agency hold a separate meeting
to determine a child's eligibility for special
education and relsted services, or can this
step be combined with the [EP meeting?

Puaregreph {¢) of § 300.532 (Evalsation
procedures) provides that the evaluation of
each child with a disability must be “made
by a multidisciplinary team or group of

* ¢ ** The decisions regarding (1}
whether the team members actually meet
together, and {2) whether such meetings are
separste from the IEP meeting ere matters
that are left to the discretion of State or Jocal

In practice. some agencies bold separate
eligibility meetings with the multidisciplinary
team before the IEP meeting.

Note: When separste meetings are
conducted, placement decisions would be
made at the IEP meeting. However,
placement aptions oould be discussed at the
eligibility meeting.

Other agencies combine the two steps into
one. if a combined meeting is conducted. the
public agency must include the parents es
participants at the meeting. (See § 300.345 for
requirements on parent participation.)

Nots: I, at a separste eligibility meeting o
decision is made that a child is not eligible
for special education, the parents should be
potified about the decision.

9. Must IEPs be reviewed or revised at the
beginning of each school year?

No. The basic requirement in the
regulations is that [EPs must be in effect at
the beginning of each school year. Meetings
must be conducted at least once each year to
review and, if necessary. revise the [EP of
each child with a disability. However, the

may be held anytime during the
year, inciuding (1) at the end of the schoal
year, (2) during the summer, before the new
school year begins, or (3) on the anniverssry
date of the last [EP meeting on the child

0. How frequantly must IEP meetings t-e
beld and how long should they be?
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Section 814(a)(5) of the Act provides that
each public agency must bold meetings
periodically, but not less than aonually. o
review each child's [EP and, If appropriate,
revise its provisions. The legislative history
of the Act makes it clear that there should be
88 many meetings a year as any one child
may need. (121 Cong. Rec. S20428-28 {Nov.
19, 1975} {(remarks of Senator Stafford)}

There is no prescribed length for [EP
meetings. In genersl, meetings (1} will be
longer for initial placements and for children
who require a variety of complex services,
and (2) will be shorter for continuing
placements and for children who require only
a minimum amount of services. In any event,
however, it is expected that agencies will
allow sufficient time at the meetings to
-ensure meaningful parent participation,

11. Who can initiate IEP meetings!

[EP meetings are initisted and conducted at
the discretion of the public agency. However,
if the parents of a child with a disability
believe that the child is not progressing
satisfactorily or that there is a problem with
the child’s current IEP, it would be
appropriate for the parents to request an [EP
meeting. The public agency should grant any
reasonable request for such & meeting.

Note: Under § 300.508{a}, the parents or
agency may initiate » due process hearing at
any time regarding any matter related to ths
child's IEP.

If a-chiid’s teacher(s) feeis that the child's
placement or IEP services are not appropriate
to the child. the teacher(s} should follow .
agency procedures with respect to (1) calling
or meeting with the parents and/or {2)
requesting the agency to hold another
meeting to review the child’s IEP.

12. May [EP meetings be tape-recorded?

The use of tape recorders at [EP meetings is
not addressed by either the Act or the .
regulations. Although taping is clearly not
required, it is permissible at the option of
either the parents or the agency. Howevaer, if
the recording is maintained by the agency. it
is an education record, within the meaning of
the Family Educational Rights and Privacy
Act ["FERPA"; 20 U.S.C. 1232%g], and would,
therefore, be subject to the confidentiality
requirements of the regulations under both
FERPA (34 CFR part 99) and Part B (34 CFR
§§ 300.580-300.575),

13. Who can serve as the representative of
the public agency at an IEP meeting?

The representative of the public agency
could be any member of the school staff,
other than the child's teacher, who is
qualified to provide. or supervise the
provision of. specially designed ingtruction to
mee! the unique needs of children with
disabilities. {Section 802{a){20) of tha Act.)

_ Thus, the agency representstive could be (1)
8 qualified special education administrator,
supervisor, or teacher {including 8 speech-.
language pathologist), or {2) a school
principal or other administrator—if the
person is qualified to provide. or supervise
the provision of, spacial education. .

Each State or local agency may determine
which specific stafl member will serve as the
agency representative, However. the
representative should be able {0 ensure that
whatever services are set out in the EP will
actuslly be provided and that the IEP will not

be vetoed at a higher administrative leval..
within the agency. Thus, the persan selected
should have the guthority to commit agency
resources-{i.e., to make decisions about the
specific special education and related
services that the agency will provide to a
particular child).

For a child with a disability who requires
oniy a limited amount of special education,
the agency representative able to commit
appropriate resources could be a special
education teacher, or a speech-language
pathologist, other than the child's teacher. For
a child who requires extensive apecial
education and related services, the agency
representative might need to be & key
administrator in the agency.

Note: IEP meetings for continuing
placements could be more routine than those
for initial placements, and, thus, wmight not
require the participation of & key
adminiatrator.

14. Who is the representative of the public
agency if a child with a disability is served
i{;?pubﬁc agency other thon the SBA or

The answer depends on which agency is
responsihle, undar State law, policy, or
practice. for any one or all of the following:

{1) The child's education. (2} placing the
child. and (3) providing {or paying for tha
provision of] special education and related
services to the child.

in general, the agency representative at the
[EP meeting would be & member of the -
agency or institution that is responsibie for
the child's education. For example. if a State
agency {1) places a child in an institution, (2}
is responsible under State law for the child’s
education, and (3) has a qualified special
education staff at the institution, then s .
member of the institution’s stafl would be the
agency represantative at the [EP meetings.

Sometimes thers is no special education
ataff at the institution, and the children are
served by special educaticn perseanel from
the LEA where the institution is located. In
this situation, 8 member of the LEA staff
would usually serve as the agency
representative.

Nota: In situations where the LEA places a
child in an institution. paragrapb “b™ of the
response to Question 1, above, would apply.

15. For a child with & disability being

considered for initial placement in special

education, which teacher should atiend the
IEP meeting?

The teacher could be efther (1} a teacher
gualified to provide special education in the
child's area of suspected disability, or {2] the
child's regular teacher. At the option of the
agency, both teachers could attend. In any
event, there should be at least one membex of
the school staff at the meeting (8.2..
agency representative or the te&ches) who is
qualified {n the child's area of suspected
disability.

Note: Sometimes more than onw meeting ie
necessary in order to finalize & child's [EP. IL
in this process. the special education teacher
who will be working with the child is
identified. it would be useful to have that
teacher participate in the meeting with the ~
parents and other members of the [EP teem in
finalizing the [EP. When this is not possible,
the sgency should ensure thet the teacher is

T T e e e vy

given a.copy of the child's [EP as scon as
possibls after the [EP is fnelized and before
the teacher begins working with the child.

16. If a child with a disability is enrolled in
both reguinr and specied education classes,
which teachar should attend the [EP meeting?

in genearsl. the teacher at the [EP meeting
shoutd be the child’'s special education
teacher. At the optioa of the agency or the -
parent, the child's regular teacher also might
attend. If the regular teacher does not attend,
the agency should either provide the regular
teacher with a copy of the IEP or inform the
regular teacher of its contents. Moreover, the
agency should ensure that the special
education teacher, or other appropriate
support person. is able. as necessary. to
~onsult with and be & resource to the child's
regular teacher. . ‘

17. If a child with a disability in high school
attends severa! regular classes. must all of
the child's regular teachers attend the EP
meeting?

No. Only one teacher must attend!
However, at the option of the LEA, additional
teachers of the child may attend. The
following points should be conmdered in

. making this decision:

a. Generally, the number of pamc:panm at
IEP maestings should be amall. Small meetings
have several advantages over large ohes. For
example. they (1) allow for more open, active
_parent invcivement, (2} are less costly. (3) are
easier to arrange and conduct and (4); are
usually more productive.

b. While large meetings are 3enerany
inappropriats, there may be specific
circumstances where the participation of
additional staff would be beneficial. When
the participation of the regular teachers is
coasidered by the agency or the parents to be
beneficial to the child’'s success in ar.hoo!
{e.g.. in terma of the child's participation in
the regular education program), it would be
appropriate for them to attend the meeting,

¢. Although the child's regular teachers
would not routinely attend IEP meetings.'they
should either (1} be informed about the '
child's IEP by the special education teacher
or agency representative, and/or (2) receive a
copy of the IEP itself

18. If a child's primary disebility ise .

speech impairment, must the child's regular
teacher attend the [EP meeting?

No. A speech-language pathologist would
usually serve as the child's teacher for |
purposes of the IEP meeting. The regular '
teacher could also attend at the option of t.he
school.

16. I & child is enrolled in a special ‘,
education class because of a primary
disability. and also receives speech-language
pathology services, must both specialists |
attend the [EP meeting? :

No. It is not required that both sttend. T}xe:
special education teacher would attend the
meeting s the child’s teacher. The speech-
language pathologist could either (1)
participate in the meeting itself, or (2} pmwde
a written recommendation concerning the
nature, frequency, and amount of services to |
be provided to the child. :

. 20. When may representatives of teacher -
organizations attend [EP meetings? ,

'

i
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Under the Family Educational Rights and
Privacy Act * {“FERPA"™; 20 US.C. 1232g) and
implementing regulations (34 CFR part 89)
and the confidentiality requiremants of part
B, officials of teacher organizations may not
attend IEP meetings if personally identifiable
information from the student's education
records i discussed—except with the prior
written consent of the parents. (See 34 CFR
§3 98.30{a){1) and 300.571(a}{1).)

In addition, part B does not provide for the
participation of representatives of teacher
organizations at [EP meetings. The legislative
history of the Act makes it clear that
attendance at IEP meetings should be limited
to those who have an intense interest in the
¢hild. (121 Cong. Rec. S10974 (June 18, 1875)
{remarks of Sen. Randolph}.) Since a
representative of a teacher organization .
would be concerned with the interests of the
teacher rather than the interests of the child,
it would be inappropriate for such an official
o attend an IEP meeting,

21. When may a child with a disability
attend an [EP meeting? -

Generally, a child with a disability should
attend the [EP meeting whenever the parent
decides that it is appropriate for the child to
do s0. Whenever possible, the agency and
parents should discuss the appropriateness of
the child's participation before a decision is
made, in order to help the parents determine
whether or not the child's attendance will be
(1) belpful in developing the IEP and/or (2)
directly beneficial to the ¢hild. The agency
should inform the parents before each IEP
meeting—as part of the notice of meeting
required under § 300.345(b}—that they may
invite their child to participate.

Note: The parents and agency should
encourage older children with disabilities
(particularly those at the secondary school
level) to participate in their IRP meetings.

.22. Do the parents of a student with a
disability retain the right to attend the [EP
meeting when the student reaches the age of
majority? .

The Act is silent concerning any
modification of the righta of the parents of &

- student with a disability when the student '

reaches the age of majority.

23. Must related services personnel attend
[EP meetings? . :

No. It is not required that they attend.
However. if a child with & disability has an
identified need for related services. it would
be appropriate for the related services
personne! to attend the meeting or otherwise
be tnvolved in developing the [EP. For
example. when the child's evaliation
indicates the need for a specific related
service {e.g.. physical therapy. occupational
therapy, or counseling). the agency should
ensure that a qualified provider of that
service either (1) sttends the [EP meeting, or
(2) provides a written recommendation
concerning the nature, frequency, and amount
of service to be provided to the child.

Note: This written recommendation could
be a part of the evaluation report.

24. Are agencies required to use a case
manager in the development of the IEP of &
child with a disability?

No. However, some agencies have found it
}felpful to have a speciel educator or some

.- other.school steff member {e.g.. a socis]

workes, counselor, or psychologist) serve as

. coordinator or case manager of the [EP

process for an individual child or for all
children with disabilities served by the

. agency. Examples of the kinds of activities V

thet case managers might carry out are (1)
coordinating the multidisciplinary evaluation;
{2) collecting and synthesixing the evaluation
reports and other relevant information about’
a child that might be needed at the [EP
meeting: {3} communicating with the parentsa:
and (4) participating in. or conducting, the [EP

: meeting itself. .

25. For a child with a suspected speech
impairment, who must represent the
evaluation team at the TEP meeting?

No specific person must represent the
evaluation team. However, a speech- :

- language pathologist would normally be the

most appropriate representative. For many -

- children whose primary disability is a speech

impairment, there may be no other eveluation
personnel involved. The note following

§ 300.532 (Bvaluation procedures) states:

Children who have a speech impairment as
their primary disability may not need a
complete battery of assessments {e.g.,
psychological, physical, or adaptive
behavior). However, a qualified speech-
language pathologist would (1} evaluate each
child with a speech impairment using
procedures that are appropriate for the
diagnosis and appraisal of speech and
language impairments, and (2) if necessary,
make referrals for additional assessments
needed to make an appropriate placement
decision. Lo
' 28. What 1s the role of the parents st an IEP
meeting? The parents of a child with a
disability are expected tobe equal
participants along with school personnel. in
developing. reviewing, and revising the
child's IEP. This is an active role in which the
parents (1] participate in the discussion about
the child's need for special education and
related services, and {2} join with the other
participants in deciding what services the
agency will provide to the child.

Note: In some instances, parents might
elect to bring another participant to the
meeting. e.g., 8 friend or neighbor, someone
outside of the agericy who is familiar with
applicabie laws and with the child’s needs. or
@ specialist who conducted an independent
evaluation of the child.}

27. What is the role of & surrogate parent at
an [ir meeting? -

A surrogate parent is a person appointed to
represent the interests of a child with a
disability in the educational decision-making
process when that child has no other parent
representation. The surrogate has all of the
rights and responsibilities of & parent under
Part B. Thus, the surrogate parent is entitled
to (1} participate in the child's IEP meeting,
{2) see the child's education records. and (3)
receive notice, grant consent. end invoke due
process to resolve differences. (See § 300.514.
Surrogoie parents.) :

28. Must the public agency let the parents
know who will be at the IEP meeting? :

Yes. In notifying parents about the meeting,
the agency "must indicate the purpose, time,
and location of the meeting, and who will be
in attendance.™ (§ 300.345{b). emphesis

added.} If possible, the agency should give
the name and position of each person who
will attend. In addition. the agency should
inform the parents of their right to bring other
participants 1o the meeling. (See Question 21,
above, regarding participation of the child.] It
is also appropriate for the agency to ask
whether the parents intend to bring a
participant to the meeting.

‘28. Aré parents required to sign IEPs?
- Parent signatures are not required by either
the Act or regulations. However, having such
signatures is considered by parents,
advocates, and public agency personnel to be
useful

The following are some of the ways that
1EPs signed by pc-nts and/or agency
personnel might be use!:

a. A signed IEP is one way to document
who attended the meeting.

Note: This is useful for monitoring and
compliance purposes.

If signatures are not used. the agency must

document attendance in some other way.

b. An I[EP signed by the parents is one way
to indicate that the parents spproved the
child’s special education program.

Note: If, after signing, the parents feel that

a change is needed in the [EP, it would be
appropriate for them to request another
meeting. See Question 11, above.

c. An [EP signed by an agency
representative provides the parents a signed
record of the services that the sgency has
agreed to provide.

Note: Even if the achool personnel do not
sign. the agency still must provide, or ensure
the provision of, the services called for in the
IEP.
30. If the parent signs the IEP, does the
signature indicate consent for initial
placement? .

The parent's signature.on the [EP would
satisfy the consent requirement concerning
initial placement of the child
(§ 300.504(b){1)(1i)) only if the IEP includes a
stetement on initial placement that meets the
definition of consent in § 300.500:

Consent means that: (s) the parent has
been fully informed of all information

_relevan to the activity for which consent is

w“ahl .« s =

{b) The parent understands and agrees in
writing to the carrying out of the activity for
which his or her consent is sought. and the
consent describes that activity and lists the
records (if any) that will be released and to
whom: and

{¢) The parent understands that the
granting of consent is voluntary * * * and
may be revoked at any time.

31. Do parents have the right to a copy of
their child's IEP?

Yes. Section 300.345(7) states that the
public agency shall give the parent. on
request. a copy of the IEP. In order that
parents may know about this provision, it is
recommended that they be informed about it
at the [EP meeting and/or receive a copy of
the IEP itself within a reasonable time
following the meeting.

“32. Must parents be informed at the [EP
meeting of their right to appeal?



http:lisnature.on
http:Howev.er

Foderal Registar f\lo!. 57, No. -188 } Tuesday, Septemsber. 29..1083 / Rulss and Regnhﬁon 4837

¥ the agency has siveedy inforaed the . -
parents of their right to appee], as itls
required 1o do under the prior notice
provisions of the regulations (§§ 300.50¢-
200.505), it woaid not be pecessary for the
_agency to do 80 agsin st the [EP

Section 300.504{a) of the reguiations states
that “writien notice that meeta the
requirements under § 300.505 must be given
to parents a reasonable time” before the
public agency proposes or refuses “to initinte
or change the identification. evaluation, or
educational placement of the child or the
provision of FAPE (o the child.”

Section 300.508{a) states that the notice
~ must include “{1} A full explanation of all of

the procedursl safeguards available to the
p:zm‘\t‘l under § 300500, §§ aoomz-aoo.sts.
a 300.32~-300.508. .

The IEP meetirg serves as a
communication vehicle betweeo pareats and
schoal persoanel, and engbles them. as equal
participants, to jointly decide upon what the
child's needs are, what will be provided. and
what the anticipated outcomes may be. I,
during the (EP meeting, parents and school
staff are unable to reach agreement, the
agency should remind the parents that they
may seek to resolve their differences through
the due proceas procedures under the Act.

Note: Section 300.508(a) states that “a
parent or public educational agency may
initiate a hearing on any matters described in
§ 300.504{a)} (3} and (2}.”

Every effort should be mada to resalve
differences between parents and school staff
without resort to 8 due process hearing (Le.
through voluntary mediation or some other

informal step}. However, mediation or other

informal procedures may not be used to deny

or delay a parent’s right to a due process

mnng {See § 300.508. Impartial due process
ring }

33 Does the IEP include ways for parents

to check the progress of their children?

In genaral, the answer is yes. The [EP
document is a written record of decisions
jointly made by parents and school persoanel
at the [EP meeting regarding the special
education program of a child with a
disability. That record includes agreed upon
items, such as goals and objectives, and the
specific special education and related
services to be provided to the child.

The goals and objectives in the [EP should
be helpful to both parents and school
personnel. In a general way. in checkingon e
child's progress in the special education
program. {See Questions 37-43, below,
regarding goals and objectives in the [EP.)
However, since the [EP Is not intended to
include the specifics about a child's total
-educational program that are found in daily.
weekly, or mounthly instructional plans,
parents will often need to obtain more
specific. on-going information about the
child's progress—through parent-teacher
conferences. report cards and other reporting
procedures ordinarily used by the sgency.

34. Must [EPs include specific checkpoint
intervals for parents to confer with teachers
and to revise or update their children’s [EPst

No. The (EP of a child with a disability Is
not required to include specific “checkpoint
intervale” (L.e.. meeting dates) for reviewing
the child's progress. However, in individeal

" resolve their differences

situations, spacific mesting dates could be -
designated in the IEP. if the parents and
schoo! personnel beliave that ik would be-
helpful to do so.

Aithough meeting dates are not required lo
be set out n the IEP itself, there sre specific
provisions in tha regulations and in this . .
docmment regarding agen mﬂnﬂﬁu in
initiating [EP meetingw. hu:ludm the
following:

(1) Public agencies mus holdmeennp
periodically, bat not less than annually, to
review, and if appropriate, revise, esch
child's [EP {§ 300343{d )} {2] there should be
as many meetings & year as the child needs
(;e:ul%msﬁou 10, above); and {3} ?me
should grant any rea parestal request
for an IEP meeting [see Question 11. above)

pocied tha ‘W’ Fyency's geoeral
expes: t, an
reporting ures for aum
school, there will be .podﬁc designated times
for parents to review their children’s progress
(e.g. through periodic parent-teacher
conferences, and/or lhe use of report cards,
letters, or other reporting devices). ‘

35. If the parents and sgency are unahle to
reach agresment at an FEP meeting, what
steps should be followed until agrvemsent ia
reached? :

As 8 general rule, the agency and parents
would agree to an interim course of action for
serving the child {L.e. in terms of placement
and/or services) to be followed until the area
of disagreement over the [EP is ressived. The
manner in which this interim msasure s
deveioped and agreed to by both parties is
left to the discretion of tha Individual State or
local agency. However. if the parents and
agency cannot agree on an interim weasure,
the child’s last agreed upon [EP wordd remain
in effect in the areas of disagreement until the
disagreement is resolved. The following may
be helptul to agencies if there are
disagreements:

a. There may be instances where the
parents and agency are in agreement about
the basic [EP services [eg- the child's
placement and/or the special education
services), but disagree about the provision of
a particular related service {i.e.. whether the
service is needed and/or the amount to be . -
provided). In such cases. it is recommended-
{1) that the [EP be implemented in si} areas
where there is egreement, (2] that the
document indicate the points of
disagreement. and (3) that procedures be
initiated to resoive the disagreement.

b. Sometimes the disagreement iy with the
placement or kind of special education to be
provided (e.g.. one perty proposes a self
contained placement. and the other propones.
resource room services). In such cases, the
agency might. for example, carry out any one
or all of the following steps:

(1) Remind the parents that they may
the due
process procedures under part B: (2) work
with the parents to develop an interim course
of action {in terms of placement and/for -
Bservices) thai both pacties can agres 1o vatil
resolution is reached: and (3} remmmmd the
use of mediation. or some other informal
procedure for resoiving the differences
without going to a due process hearing. {See
Question 32, above, regarding the right to
appeai )

c. If. becanse of the diwl over the
IEP, & hearing i» initinted by either the
pareom or agency, tha sgency may not
changs the child's placement onless the
parents and sgency agres otherwise. {See
§ 300.513. Child’s status during proceedings.)
The following two exampies are refated to
this requirement:

{1} A child In the regular fourth grade has
been evaluated and found to be eligible for
special education. The agency and.parents
agree that the child has a specific learning
disability. However. one party proposes

. placement in & self-contained program, and

the other proposes placement in a resource
room. Agreemant cannot be reached. and a
due process bearing is initiatea. Unless the
pamunndngmcyas:eeethmwue.thechﬂd
would remain in the regular fourth gmdn until
the issus is resclved.

On tha other hand, since the child's need
for special education is not in question. both
parties might agree——as an lnterim messure—
{1} to temporarily place the child in either one
of the programs proposed at the meeting {self-
contained program or resource room). oc (2)
to serve the child through some other
temporary amrangement. i

(2) A child with a disability is currently
receiving special education under an existing
IEP. A doe process hearing has been initiated
regarding an alternative special education
placement for the child. Unless the parents
and agency agree otherwise, the child would
remain in the current placement. In'this
sitastion, the child’s IEP could be revisad. as
pecessary. and implemented in all of the
areas agreed to by the parents and agency.
while the ares of disagreement (t.e., the
child's placement]) is being settled rhrou,gh
due process.

Note: If the due process bearing concerns
whether or not a particular service should
contimroe to be provided under the EP {e.g.,
physical thecapy}, that service would -
continue tobapmv;dedtotbachudmdenhe
Epwim;neﬂwnthemﬁ\eheamg
was initiated, (1) uniess the parents and
agency agree (o a change in the services, or
(2} until the issus is resoived. ;

: &Whuhoddboh\duddinﬂm

statement of the child's present levels of
educational performance?

The statement of present levels of
educational performance will be different for
each child with a disability. Thus, |
determinations about the content of the
statement for an individual child aré matiers
that are left to the discretion of participants
in the [EP meetirgs. However, the foliowing
are some points that should be taken into
account In writing this part of the EEP-

a. The statement should sccurately
describe the effect of the child's disability on
the child's performance in any ares of
education that is aftected. including (1)
academic areus {reading, math, :
communication. etc.). and (2) nonmcadexmc
areas (daily life acttvities, mobility. etc.).

Nobe: Labels such as mental retu@ation or
deainess way aot be used as a substitute for
the description of present levels of
educational performance.
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b. The statement should be written in
objective measurable terms. to the extent
possible. Data from the child's evaluation
would be a good source of such infarmation.
Test scores that are pertinent to the child's
diagnosis might be included, if appropriate.
However, the scores should be (1) sell-
explanatory (i.e.. they can be interpreted by
all participants without the use of test
manuals or other aids), or (2) an explanation
should be included. Whatever test results are
used should reflect the impact of the .
disability on the child's performance. Thus,
raw scores would not usually be sufficient.

c. There should be a direct relationship
between the present levels of educationa)
performance and the other compgnents of the
IEP. Thus, if the statement describes a
problem with the child’s reading level and
points to a deficiency in a specific reading
skill, this problem should be addressed under
both (1) goals and objectives, and {2) specific
special education and related setvices to be
provided to the child. ,

37. Why are goals and objectives required
in the [EP? )

The statutory requirements for including
annusl goals and short term instructional
objectives {Section 802(a}{20){B}}. and for
baving at least an annual review of the [EP of
a-child with a disability {Section 814{a)(5})
provide a mechanism for determining (1}
whether the anticipated outcomes for the
child are being met (i.e., whether the child is
progressing in the special education progrem)
and (2} whether the placement and services
are appropriate to the child's special learning
needs. In effect. these requirements provide a
way for the child's teacher{s} and parents to
be able to track the child's progress in special

-education. However, the goals and objectives
in the IEP are not intended to be as specific
as the goals and objectives that are normally
found in daily, weekly, or monthly
instructional plans. :

38. What are annual goels in an [EP?

The annual goals in the [EP are statements
that describe what a child with a disability
can reasonably be expected to accomplish -
within a twelve month period in the child’s
special education program. As indicated
under Question 36, above, there should be a
direct relationship between the annual goals
and the present levels of educational
performance. .

39. What are short term instructional
objectives in an [EP?

-Shor! term in.tuctional objectives (also
called IEP objectives) are measurable,
intermediate steps between the present levels
of educational performance of a child with a
disability and the annual goals that are
established for the child. The objectives are
developed based on & logical breakdown of
the major components of the annual goals,
and can serve as milestones for measuring
progress toward meeting the goals.

In some respects, IEP objectives are similar
to objectives used in daily classroom.
instructional plans. For example, both kinds
of objectives are used (1) to describe what a
given child is expected to accomplish in a
particular ares within some specified time
period. and {2] to determine the extent that
the child is progressing toward those .
accomplishments.

In other respects, objectives in [EPs are
different from those used in instructionsl
plane, primarily in the amount of detail they
provide. [EP objectives provide general
benchmarks for determining progress toward
meeting the annual goals. These objectives
sbould be projected to be accomplished over
an extended period of time {e.g.. an entire
school quarter or semester]. On the other
hand. the objectives in classroom
instructional plane deal with more specific
outcomes that are to be accomplished on a

" daily, weekly, or monthly basis. Classroom

inatructional plans generally include details
not required ip an IEP, such as the specific

- methods, activities, and materials (e.g., use of

fiash cards) that will be used in
accomplishing the objectives.

40. Should the IEP goals and objectives
focus only on special education and related -
services, or should they relate to the total
education of the child?

[EP goals and objectives are concerned
primarily with meeting the needs of a child
with a disability for special education and
related services, and are not required to
cover other areas of the child's education.
Stated another way. the goals and objectives
in the IEP should focus on offeetting or
reducing the problems resulting from the
child’s disability that interfere with leaming
and educational performance in school. For
example, if a child with a leaming disability
is functioning several grades below the
child's indicated ability in reading and has a
specific problem with word recognition. the
IEP goals and objectives would be directed
toward (1) closing the gap between the child's
indicated ability and current leve] of ’
functioning, and {2} helping the child increase
‘the ability to use word sttack skills
effectively {or to find some other approach to
increase independence in reading).

For a child with a mild speech impairment,
the IEP objectives would focus on improving
the child's communication akills, by either (1}
correcting the impairment. or (2) minimizing
its effect on the child's ability to
communicate. On the other hand, the goals
and objectives for a child with severe mental
retardation would be more comprehensive
and cover more of the child’s school program
than if the child has only a mild disability.

41. Should there be a relationship between
the goals and objectives in the [EP and those
that are in instructional plans of special
education personnel?

Yes. There should be a direct relationship
between the IEP goals and objectives for a
given child with & disability and the goals
and objectives that are in the special
education instructional plans for the child.
However, the IEP is not intended to be
detailed enough ta be used as an
instructional plan. The [EP, through its goals
and objectives, (1) sets the general direction
to be taken by those who will implement the
IEP, and (2] serves as the basis for developing
& detailed instructional plan for the child.

Note: See Question 58, below, regarding the
length of IEPs.

42. When must [EP objectives be written—
before placement or after placement?

{EP objectives must be written before
placement. Onca a child with & disability is
placed in 8 special education program. the

teacher might develop lesson plans or more
detailed objectives based on the 1EP.
however, such plans and objectives are not
required to be a part of the [EP itself.

43. Can short term instructional objectives
be changed without initiating another IEP
meeting?

No. Section 300.343{a) provides that the
agency "is responsible for initiating and
conducting meetings for the purpose of
developing, reviewing, and revising the [EP of
a child with a disability” (emphasis added).
Since a change in short term instructional
objectives constitutes a revision of the chiid’s
IEP, the agency must (1) notify the parents of
the proposed change {see § 300.504(a}(1)). and
[2) initiate an [EP meeting. Note. however,
that if the parents are unable or unwilling to
attend such a meeting. their participation in
the revigion of the IEP objectives can be
obtained through other means. including
individual or conference telephone calls {see
§ 300.345(c}].

44. Must the IEP include ali special -
education and related services needed by the
child or only those available from the public
agency?

Each public agency must provide FAPE to
all children with disabilities under its
jurisdiction. Therefore, the IEP for a child
with a disability must include all of the
specific special education and related
services needed by the child—as determined
by the child’s current evaluation. This mears
that the services must be listed in the IEP
even if they are not directly available from
the local agency, and must be provided by
the agency through contract or other
arrangements.

45. 1s the [EP a commitment to provide
services—i.e.. must a public agency provide
all of the services listed in the [EP? .

Yes. The IEP of each child with a disability
must include all services necessary to meet
the child's identified special education and
related services needs: and all services in the
IEP must be provided in order for the agency
to be in compliance with the Act.

48. Must the public agency itself directly
provide the services set out {n the [EP?

The public agency responsible for the
education of a child with a disability could
provide IEP services to the child (1) directly.
through the agency's own staif resources, or
(2} indirectly. by contracting with another
public or private agency, or through other
arrangements. In providing the services, the
agency may use whatever State, local,
Federal. and private sources of support are
available for those purposes (see
§ 300.301(a)). However, the services must be
at no cost to the parents. and responsibility
for ensuring that the IEP services are
provided remains with the public agency.

47. Does the IEP include only special
education and related services or does it
describe the total education of the child?

. The IEP is required to include only those
matters concerning the provision of special
education and related services'and the extent
that the child can perticipate in regular
education programs.

{Note: The regulations define special
education as specially designed instruction 1o
meet the unique needs of & child witha
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disability, and related services as those
services that are necessary to assist the child
to benefit from special education.) {See

§§ 300.17 and 300.186, respectively.)

For some children with disabilities, the [EP
will only address a very limited part of their
education {e.g.. for a child with a speech
impairment. the IEP would generally be
lirnited to the child's speech impairment). For
other children (e.g.. those with profound
mental retardation), the IEP might cover their
total education. An IEP for a child with a
physical disability with no mental or
emotional disability might consist only of
specially designed physical education.
However, if the child also has.a mental.or
emotional disability, the IEP might cover
most of the child's education.

Note: The IEP is not intended to be detailed
enough to be used as an instructional plan.
See Question 41, above.

48. If modifications are necessary for a
child with a disability to participatein a
regular education program. must they be
included in the IEP?

Yes. If modifications (supplementary aids
and services] to the regular education
program are necessary to ensure the child's
participation in that program, those
modifications must be described in the child's
IEP (e.g.. for & child with a hearing
impairment. special seating arrangements or
the provision of assignments in writing). This
applies to any regular education program in
which the student may participate, including
physical education, art, music. and vocational
education.

49. When must physical education {PE) be
described or referred to in the 1EP? .
Section 300.307(a) provides that physical

education services. specially designed if
necessary, must be made available to every
child with a disability receiving FAPE. The
following paragraphs. (1) set out some of the
different PE program arrangements for
students with disabilities. and (2} indicate
whether, and to what extent. PE must be
described or referred to in an IEP:

a. Regular PE with nondisabled students. If
a student with a disability can participate
fully in the regular PE program without any
special modifications to compensate for the
student’s disability. it would not be necessary
to describe or refer to PE in the IEP. On the
other hand, if some modifications to the
regular PE program are necessary for the
sicdent to be able to participate in that
pragram, those modifications must be
described in the [EP.

b. Specially designed PE. If a student wnh
a disability needs a specially designed PE
program. that program must be addressed in
ail applicable areas of the IEP (e.g.. present
levels of educational performance, goals and
objectives, and services to be provided).
However, these statements would not have to
be presented in any more detail than the
other special education services included in
the student’s 1EP.

c. PE in separate facilities. If a student with
a disability is educated in a separate facility,
the PE program for that student must be
described or referred to in the [EP. However.
the kind and amount of information to be
included in the IEP would depend on the

physical-motor needs of the student and the
type of PE program that is to be provided.

Thus. if a student is in a separate facility
that has a standard PE program [e.g. a
residential school for students with
deafness), and if it is determined-—on the
basis of the student's most recent
evaluation—that the student is able to
participate in that program without any
modifications, then the IEP need only note
such participation. On the other hand, if
special modifications to the PE program are
needed for the student to participate, those
modifications must be described in the [EP.
Moreover, if the student needs an
individually designed PE program. that
program must be addressed under ali .
applicable parts of the [EP. (See paragraph
“b", abave.)

50. If a student with a disability is to
receive vocational education. must it be
described or referred to in the student's [EP?

The answer depends on the kind of -
vocational education program to be provided.
If a student with a disability is able to
participate in the regular vocational
education program without any modifications
to compensate for the student's disability. it
would not be necessary to include vocational
education in the student’s IEP. On tha other
hand, if modifications to the regular
vocational education program are necessary
in order for the student to participate in that
program, those modifications must be
included in the IEP. Moreover. if the student

.needs a specially designed vocational

education program, then vocational
education must be described in all applicable
areas of the student's IEP (e.g., present levels
of educational performance. goals and
objectives, and specific services to be
provided). However, these statements would
not have to be presented in any more detail
than the other special education services
included in the 1IEP.

§1. Must the [EP specify the amount of
services or may it simply list the services to

- be provided?

The amount of services to be provided
must be stated in the [EP, so that the level of
the agency’s commitment of resources will be
clear to parents and other LEP team members.
The amount of time to be committed to each
of the various services to be provided must
be (1] appropriate to that specific service, and
{2) stated in the IEP in a manner that is clear
to all who are involved in both the
development and implementation of the IEP.

Changes in the amount of services listed in
the [EF cannot be made without holding
another IEP meeting. However, as long as
there is no change in the overall amount.
some adjustments in scheduling the services
should be possible (based on the professional
judgment of the service provider) without
holding another [EP meeting.

Note: The parents should be notified
whehever this occurs.

52. Must the [EP of a child with a disability
indicate the extent that the child will be
educated in the regular educational program?

Yes. Section 300.346(c) provides that the
IEP for each child with & disability must
inciude a “statement of * * * the extent that
the child will be able to participate in regular
educational programs.” One way of meeting

§

this requirement is to indicate the percent of
time the child will be spending in the regular

. education program with nondisabled !

students. Another way is to list the specxﬁc
regular education classes the child wxu be
atter;dxng.

Note: If a child with a severe d.uatuhry for
example, is expected tobe ina specxal
classroom setting most of the time, it is,
recommended that. in meeting the above
requirement. the [EP include any non- |
curricular activities in which the child will be
participating with nondisabled students {e.g..
lunch, assembly periods, club activities, and

" other special eventa). ;

53. Can the anticipated duration of semces
be for more than twelve months?

In general, the anticipated duration of
services would be up to twelve momh&"l‘here
is a direct relationship between the ,
anticipated duration of services and the other
parts of the [EP (e.g.. annual goals and short
term instructional objectives}). and each|part
of the IEP would be addressed whenever
there is a review of the child's program.; it
is anticipated that the child will need a :
particular service for more than one yenr the
duration of that service could be proiected
beyond that time in the IEP. However, the
duration of each service must be |
reconsidered whenever the IEP is reviewed.

54. Must the evaluation procedures a.nd
schedules be included as a separate item in
the [EP? l

No. The evaluation procedures and |
schedules need not be included as a separate
item in the [EP, but they must be presented in
a recognizable form and be clearly linked to
the short term instructional obje_tives, !

Note: In many instances. these components
are incorporated directly into the cb;ecnves

Other Questions About the Content ofian
IEP . I
55. Is it permissible for an agency to have
the {EP completed when the LEP meetmg'
begins?

No. It is not permissible for an agency fo
present-a completed IEP to parents for thexr
approval before there has been a full
discussion with the parents of {1) the child's
need for special education and related !
services, and {2) what services the agency
will provide to the child. Section 802{a}(20] of
the Act defines the IEP as a written statement
developed in any meseting with the agency
representative. the teacher. the parent. and. if
appropriate, the child.

It would be appropriate for agency alaff to
come prepared with evalustion findings. !
statements of present levels of educational
performance, and a recommendation |
regarding annus! goals. short term i
instructional objectives. and the kind of |
special education and related services to be
provided. However. the agency must make it
clear to the parents at the outset of the
meeting that the services proposed by the|
agency are only recommendations for review
and discussion with the parents. The |
legislative history of Pub. L. 84-142 makes it
clear that parents must be given the ;
oppertunity to be active participants in all
major decisions affecting the education of,
their children with disabilities. (See. eg.. §.

’ {

3
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Rep. No. 168, 84th Cong. 1at Sess. 18 (1975) S.

Rep. No. 458 (Conference Report}, 94th Cong.
18t Sesn. 47-50 (1875}.) -

58. Is there a prescribed format or length
for an IEP? .

No. The format and length of an IEP are
matiers Jeft to the discretion of State and
local sgencies. The IEP should be as long as
necessary to adequately describe s child's
progrem. However, as indicated in Question
41, above, the [EP is not intended to be a

" detailed instructional plan. The Federal [EP

requirements can usually be met in s one to
three page form. .

$7. Is it permissiblé to consolidate the IEP
with an individualized service plan ;
developed under another Federal program?

Yes. In instances where a child with 8
disability must have both an [EP and an
individualized service plan under another
Federal program. it may be possible to
develop a single, consolidated document only
if: (1) 1t contains all of the information

- required in an [EP, and (2] all of the

necessary parties participate in its

development. .
Examples of individualized service plan

that might be consolidated with the IEP are:

(1) The Individualized Care Plan (Title XIX of_

the Social Security Act (Medicaid)), {2) the
Individualized Program Plan [Title XX of the
Social Security Act [Social Services)), (3) the
Individualized Service Plan [Title XV1 of the
Social Security Act {Supplemental Security
Income}), and (4) the Individualized Written
Reha].bihtation Plan (Rehabilitation Act of
1973

58. What provisions on confidentiality of
information apply to IEPs?

IEPs are subject to the confidentiality
provisions of both (1) Part B {Section 617(¢) of
the Act; §§ 300.560-300.578 of the
tegulations), and (2) the Pamily Educational
Rights and Privacy Act (“FERPA", 20 U.S.C.
1232g) and implementing regulations in 34
CFR part 98. An IEP {s an education record as
that term is used in the FERPA and
implementing regulations (34 CFR § 99.3) and
is, therefore. subject to the same protections
as gther education records relating to the
student.

Note: Under Section 98.31(a) of the FERPA
regulations, an educational agency may
disclose personally identifiable information
from the education records of a student
without the written consent of the parents “tf
the disclosure is—{1) To other school
officials. including teachers, within the
educational institution or LEA who have
been determined by the agency or institution
to have legitimate educational interests
* * *"in that tnformation. Insert illus. 01788

58. If placement decisions are made at the
time the IEP is developed, how tan a private
school representative sttend the meeting?

Generally, a child who requires placement

" in either a public or private residential schoo)

bas already been recefving special education,
and the parents and schoo! parsonnel have
oftens jointly been involved over a prolonged
period of time in attempting to find the most
-appropriate placement for the child, At some
paint in this process (e.g.. at a mesting where
: being reviewed}, the
possibility of residential schoo! placement
might be proposed—by either the parents or

schoal personnel. If both agree, then the
matter would be explored with the residential
school. A subsequent meeting would then be
conducted to finalize the IEP. At this meeting,
the public agency must ensure that a

- representative of the residential achool either

(1) attends the meeting. or {2) participates
through individual or conference telephone
calls, or by other means.

- 80. Is the IEP a performance contract?

No. Section 300.350 makes it clear that the
IEP is not a performance contract that ’
imposes lisbility on a teacher or public
agency if a child with a dissbility does not
meet the IEP objectives. While the agency
must provide special education and related
services in accordance with the IEP of each
child with a disability, the Act does not
require that the agency. the teacher, or other
persons be held accountable if the child does
not achieve the growth projected in the
written statement.

PART 301~PRESCHOOL GRANTS
FOR CHILDREN WTTH DISABILITIES

2. The authority citation for part 301
continues to read as follows:

Authority: 20 U.S.C. 1418, unless otherwise
noted. o

3. Section 301.1 is amended by
revising paragraph {a) to read as
follows:

§301.1 What le the Preschool Geants for
Chiidren with Disabilities program?

{a) Providing special education and
related services to children with
disabilities aged three through five
years, and, at a State's discretion,
providing a free appropriate public
education to two-year-old children with
disabilities who will reach age three
during the school year:

*
* - » *

§501.2 {Amencded]

4. The heading for § 301.2 in the table
of contents is revised to read “Who is
eligible for an award?".

5. Section 301.3 is amended by
revising paragraphs (a] and (c] to read
as follows: -

§301.3 What kinds of activities mey be

assisted?
(a) Provide subgrants to LEAs and’

IEUs to assist them in providing special
education and related services to
children with disabilities aged three
through five years, and, if consistent
with State policy, provide a free
appropriate public education to two-
year-old children with disabilities who
will reach age three during the school

. year, whether or not those children are

‘receiving, or have received, services _
uader Part H of the Act. .

. - * »* .

(c} Provide direct and support services
from the SEA to children with
disabilities aged three through five
years, and. at the State's discretion.
provide a free appropriate public
education, in accordance with the Act,
to two-year-old children with
disabilities who will reach age three-
during the school year, whether or not
those children are receiving, or have
received, services under Part H.

(Authority: 20 US.C. 1419)

8. A new § 301.8 is added to Subpart .
A to read as follows:

§301.6 Does Part H of the Act apply to -
two-year-okd children with disabliities? :
Part H of the Act does not apply to

any child with disabilities receiving o
free appropriate public education, in
accordance with Part B of the Act, with
funds received under the Preschool
Grants program.

(Authority: 20 US.C. 1418(g)) . .

7. Section 301.10 is amended by
revising paragraph (b)(2) to read as
follows:

§301.10 How does a State become
sligibie to receive a grant?

\d ’ * . *

* % ¥

{2) The State has policies and
procedures in its State plan under 34
CFR part 300 that assure the provision »f
a free appropriate public education— ’

(i} For all children with disabilities
aged three through five years in
accordance with the requirements in 34
CFR part 300; and

{ii) Por any two-year-old children,
provided services by the State under
301.30{b){3) or by a LEA or IEU under
301.30(a}(2); and .

8. Section 301.30 is amended by -
revising paragraphs {a}, (b){2), and (d}.
and adding a new paragraph (b)(3] to
read as follows: -

§ 301.30 How does & Siate distribute the
grant money?

{a) A state shall distribute at least 75
percent of its grant to LEAs and IEUs to
be used to provide: . ,

{1) Special education and related

_services to children with disabilities.

aged three through five years; and

{2) If consistent with State policy. a
free appropriate public education, in
accordance with Part B, to two-year-old
children with disabilities who will reach
age three during the school year,
whether or not those children are
receiving or have received, se-vices
under Part H of the Act.

('b),’ * @
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(2} The provision of direct and support
services for children with disabilities
aged three through five years: and

{3) At the State’s discretion, the
provision of a free appropriate public
education to two-year-old children with
disabilities who will reach age three
during the school year, whether or not
those children are receiving, or have
rAeceived. services under Part H of the

ct.

- » * * .

(d) If a State provides services to
preschool children with disabilities
because some or all LEAs and IEUs are
unable or unwilling to provide
appropriate programs: the SEA may use

- payments that would have been
available to those LEAs or [EUs to
provide special education and related -
services to children with disabilities
aged three through five years. and to
two-year-old children with disabilities
in accordance with paragraph (b}(3} of
this section, residing in the area served
by those LEAS and IEUs.

{Authority: 20 U.5.C. 1414(d)}, 1419{c}{2).
1418(0)

Appendix

{Not to be Codified in the Code of
Federal Regulations)

‘Appendix
Anclysis of Comments and Changes

{Note: This appendix will not be codified in
the Code of Federal Regulations.)

The following is an analysis of the
comments and of the changes in the
regulations since publication of the
NPRM on August 19, 1991 {58 FR'41266).
Substantive issues are discussed under
the section of the regulations to which
they pertain, Minor changes made to the
language published in the NPRM—and
suggested changes the Secretary is not
legally authorized to make under
applicable statutory authority--are not
addressed. References to section
numbers in this appendix are to the final
regulations.

Assistive Technology Device: Assistive
Technology Service (§§ 300.5 and 300.6)

Comment: One commenter requested
that the proposed definitions of
“assistive technology device” and
“assistive technology service” be
modified to make them as educationally
relevant as possible. Another
commenter stated that, in the definition
of "assistive technology service”

{§ 300.8{f)), the term “children” should
be used in lieu of “individuals.” Another
commenter suggested that each State be
required to include in the State plan its
system for providing information and
technological assistance for LEAs

regarding assistive technology
acquisition. -

A commenter requested that
procedures for determining when a child
needs assistive technology be added to
the fina] regulations. Another
commenter requested that evaluations
be done by personnel qualified to assess
the technological needs of children with
disabilities. Another commenter was
concerned that school personnel would

-not have the training and knowledge to

provide required services.

Dijscussion: The definitions of
“assigtive technology device” and
assistive technology service” are taken
from sections 802(a)(25) and 602(a)(26)
of the Act, and there is no authority to
change the substance of those
definitions. However, the requirement in
§ 300.308 limits the provision of agsistive
technology to educational relevancy—
i.e., an assistive technology device or
service is only required if it is
determined, through the IEP process. to
be (1) special education, as defined in
§ 300.17, {2) a related service, as defined
in § 300.18, or (3) supplementary aids
and services required to enable a child
to be educated in the least restrictive

_ environment, The Secretary believes

that the effect of § 300.308 is to limit the

- provision of assistive technology

devices and services to those situations
in which they are required in order for a
child to receive FAPE. )

The Note following “assistive
technology service” in the NPRM
explained that, except for replacing
“child" for “individual,” the definition is
taken directly from section 802(a)(25)-
(28] of the Act. The term “individuals”
was inadvertently included in paragraph
{f] of that definition. Therefore, that term
is being changed 1o “children” in these
final regulations.

The Secretary believes that while an
SEA, at its discretion, might choose to
provide technical assistance to LEAs
about assistive technology or other
provisions required in this part, it would .
be inappropriate and burdensome to
require that a State include a description
of a technical assistance system on

_assistive technology in the State plan.

It is not necessary to add procedures
for determining the need for assistive
technology services because this
determination is made as part of the
individual evaluation of each child
required in §§ 300.530-300.534. These
evaluations must be done by qualified
individuals, as specified in
$ 300.532(a)(3).

In instances where LEA personnel do
not have the knowledge to provide
assistive technology services. funds
under this part may be used to obtain
the necessary expertise, and, if

appropriate, to train existing school
personnel. The Secretary does not
believe that further guidance is needed
on the matters raised by these |
commenters. j
Changes: In § 300.8(f), the clause “or
are otherwise substantially involved in
the major life functions of individuals
with disabilities” has been revised to
substitute the term "“children” for
“individuals.” !

Autism (§300.72(b)(1)} H

Comment: Some commentersf
proposed that the phrase “generally
evident before the age of three” be
eliminated because it may result in
excluding children who exhibit those
characteristics after age thrée. One
commenter requested that the
regulations clarify that autism is a -
medical diagnosis, while another
commenter asked if a medical diagnosis
would be required for this disability.

Discussion: The reference to age three
is not an age limitation, but merely
indicates that children identified as
having autism generally exhibit-
characteristics of this disability before
age three. The Secretary does not agree
that a medical diagnosis is required to
determine whether a child falls within
the disability category of “autism.” The
definition of “children with disabilities™
in § 300.7(a)(1) states that the term
means “those children evaluated in
accordance with §§ 300.530-300.534
* * ** The required procedures in those
sections are broad enough to ensure that
diagnostic and placement decisions are
based on comprehensive information
about the child, including medical
information that may be needed to
determine whether the child has a
disability and is in need of special
education and related services. |

Chonges: None. '

~ Comment: Several commenters raised
issues regarding the characteristics
listed in the definition of “autism.” For
example, some commenters stated that
the proposed definition implies that a
child must exhibit ali of the
characteristics listed to be considered to
have autism. In addition. a commenter
asked that impairments in the
development of social relationships be
added to the list of characteristics.
Commenters raised two concerns about
the term “'stereotyped movements”'—
that the term is too vague and that. in
some instances, older children may not
exhibit stereotyped movements.

One commenter proposed that the
phrase "that markedly restricts |
activities and interests” be included
after “generally evident before age
three” to be consistent with the
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definition of “Pervasive Developmental
Disorder” in the Diagnostic and
Statistical Manual of Mental Disorders
{DSM-IlI-R). Several commenters
requested that the term “Pervasive
Developmental Disorder” be induded to
ensure that the definition is not
restrictive. One commenter requested
that a statement be added noting that
the term “autistic” does not include
children with "autistic-like tendencies.”

Discussion: The definition in the
NPRM was not intended to require the
presence of all of the characteristics
listed. nor to be an exhaustive list of
characteristice Children with autism
must have impairmonts in béth
communication and social interaction.
In addition, there are other
characteristics that are often. but not
always, associated with autism. The
term "stereotyped movements” is used
by most special educators and medical
and bealth professionals to describe
behaviors of many children with autism.
The phrase “that markedly restricts
activities and inferests™ does not need
to be added because it is implicit in the
definition. Children with “autistic-like
tendencies” are included if they meet
the definition of “autism.” Inchusion of
the definition of “Pervasive
Developmental Disorder” is not needed
because the definition of “auntism" is
sufficiently broad to encompass children
who exhibit a range of characteristics of

_ autism.

Changes: The definition has been
revised to (1) include, in the first
sentence, characteristics y ,
common to children with autism, and (2)
list, in the second sentence, “Other
characteristics often associated with
autism * * *."

Comment: Several commenters
;eéqﬁt:!ated t.?at the last sentence ié:‘ the -

ition of “autism™ regarding the
exclusion of children with
characteristics of the disability “serious
emotional disturbance” be eliminated.
They indicated that some characteristics
of autism are similar to some
characteristics of serious emotional
disturbance. A few commenters stated
that, in the past, autism was classified
under the definition of “serious

: emgﬁonal dimn'i;lance."
iscussion: A clarifying change has

been made in the definition. However,
the Secretary believes that it is
important that the regulations
distinguish between serious emotional
disturbance and autism because
children may exhibit characteristics of
both disabilities. While the commenters
are correct thet, in the past, autism was
included in the category of “serious
emotional disturbance,” the current
regulations include “autism” {n the

category of “other health impaired.” The
legislative history of Public Law 101476
indicates that autism has suffered from
&n {naccurate identification with mental
illness, and that the designation of
autism as & disability category is meant
to clarify it as a developmental
disability and not as a form of mental
illness. (See House Report No. 101-544, 5
{1090).) A

Changes: The last sentence of the
definition of "autism™ has been modified
to clarify that the term does not apply if
a child's educstional performance is
adversely affected primarily because the
child has a serious emotional
disturbance. ~

Troumatic Brain Injury {§ 300.7(b)(12))

Comment: A commenter suggested
that the first sentence of the proposed
definition of “traumatic brain injury” be
amended by adding “acquired” before
“injury.” and substituting “impairment”
for “maladjustment”. The commenter

. also pointed out that “functional

disability” and “psychosocial
fmpairment” resulting from an injury to-
the brain are not always mutually
exclustve, and recommended that the

- definition be amended to allow for both.

Ome commenter requested the inclusion
of adverse effects on social-emotional
development, not just academic
performance.

Discussion: The Secretary agrees that
the definition of “traumatic brain injury”
should clarify that the injury (1) occure
after birth, and (2] results in total or
partial functional disability, or
peychosocial impairment, or both, to
provide 8 more accurate and
comprehensive description of children {n
this disability category. It is not
necessary to include a statement of
adverse effects an social-emotional
development in the definition because
social-emotional developmental
consequences may be reflected in
adverse effects on educational

perfarmance.

Changes: The definition has been
revised to incorporate the commenter's
suggestions, to the extent indicated in
the above discussion.

Comment: Some commenters
requested clarification as to whether
medical verification or physician
documentation would be required. In
addition, a few commenters requested
that specific assessment procedures be
developed and required. One commenter
stated that LEAs do not have
individuals skilled in assessing children
with trawmatic brain injury and
expressed cancern about assessment
costs.

Discusgion: The definition of “children
with disabilities” in § 300.7{a}{1] states

that the term means “those children
evaluated in accordance with

§4 300.530-300.534 * * *.” The required
procedures in those sections are broad
enough to ensure that diagnostic and
placement decisions are based on
comprehensive information about the
child, including medical information if it
is needed to determine whether the
child bas a disability and is in need of
special education and related services.
There should not be a significant
increase in the cost of assessing children
with traumatic brain injury. since these
children are being currently assessed
and are receiving special education,
although they are identified as having
other disabling conditions. The
establishment of a separate category
should facilitate the development of
improved assessment and program
planning efforts. These efforts, together
with improved personne] training,
should help to ensure that required
personnel in LEAs are appropriately
skilled in the identification, evaluation..
and placement of children with
traumatic brain injury. (See House
Report No. 101544, 5 (1980).)

Changes: None.

. Comment Several commenters
requested clarification as to whether
there is any overlap between the
definitions of “traumatic brain injury”
and “other bealth impaired.” The
commenters asked if an injury resulting
from infection, tumor, fever, exposure to
a toxic substance, or near-drowning
would be considered a trgumatic brain
injury. A commenter also requested that
the definition not exclude other acquired
brain injuries when the resulting
functional areas of dissbility are similar
to the disabilities resulting from
traumatic brain injury.

Discussion: The term “traumatic brain
injury.” as used in professional practice,
applies only to children with acguired
brain infuries caused by an external
physical force. 1t coes not apply to
injuries caused by internal occurrences,
such as infections. tumors, fever, and
exposure o toxic substances. Children
whose educational performance is-
affected as a result of acquired injuries
to the brain caused by internal
occurrences may meet the criteria of one
of the other disability categories, such
as “other health impaired.” “specific
learning disabilities,” or “multiple
disabilities.” The definition of
“traumatic brain injury" does include an
acquired injury to the brain caused by
the external physical force of near-
drowning.

Changes: The phrase “or by an
internal occurrence such as a stroke or
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- aneurysm’* has been deleted from the
first sentence of the definition. :

. Comment: A commenter suggestad
that the word “mild” be deleted from the
second sentence of the definition of
“traumatic brain infury.” Another
commenter asked that descriptions of
the degree of a child's impairment be
eliminated from the definition.

Discussion: The Secretary believes
that the degree of impairment is not a
factor in determining whether a child
has a “traumatic brain injury.”
Therefore, the terms “mild," “moderate,”
and "severe” should be deleted from
this definition. The factors for
determining whether: child is eligible
under this disability categcry for

" services under part B are (1) an acquired

injury to the brain caused by an external

physical force resulting in total or

‘partial functional disability or

psychosocial impairment that adversely

affects educational performance, and (2}

a need for spacial education and related

services bacause of that disability or

impairmant. The particular services
provided to the child are determined on
an individual bagis. Thus, as long as the
factors described above are met,
children are eligible whether or not they
have mild, moderate, or severe
impairments.

Changes: The descriptions of degree
of impairment (mild, moderate, and
severe) have been deleted from the
definition, ’

Rehobilitation Counseling Services
{§ 300.18(b)(10}} .

Comment: Some commenters
indicated that rehabilitation counseling
services should be provided by State
vocational rehabilitation agencies under
title 1 of the Rehabilitation Act of 1973,
and not be a requirement under this
part. Commenters also expressed
concern regarding the potantial
responsibility and the financial burden
to LEAs to provide services that were
previously the responsibility of other
agencies. as well as the inability of
LEAs to commit the resources of other
agencies. Two commenters requested
that the definition of “rehabilitation
counseling services™ be broadened to
mention additional services. A
commenter requested clarification about
the intent of the new requirement,
especially with respect to services
provided under the Rehabilitation Act of
1973.

Discussion: Public Law 101476 added
“rehabilitation counseling” as a type of
“counseling service” in the list of related
services in part B. The Report of the
House Committee on Education and
Labor on Public Law 101-478 describes
rehabilitation counseling as an

{mportant related servioce in special
education, as well as an important
transition service in preparing students
with disabilities for employment or
postsecondary education. In addition,
the report states, "It is the intent of the
Comumittee that rehabilitation
counseling * * * be provided to all
students with disabilities for whom this
service is necessary for the achievement
of the individualized education -
program.” {See House Report No. 101~
544, 7-8 {1990).)

“Rehabilitation counseling services,”
as defined in § 300.16(b){10), includes a
variety of services, such as career
development, employment counseling,
and employment preparation. The term
also includes vocational rehabilitation
services provided to students with
disabilities under the Rehabilitation Act
of 1973. The Secretary believes that the
definition is broad enough not to require
the listing of additional services.

Because "rehabilitetion counseling
services” is a type of related service
under “counseling services” in part B,
public agencies must provide that
service to any student with a disability,
if the IEP team determines that the
service is required to assist the student
to benefit from special education. As
indicated in the discussion to the
comment that follows, rehabilitation
counseling may be provided by existing
LEA staff, if they are qualified under
§ 300.15 to provide those services in
areas appropriate to their disciplines.

The Secretary recognizes that LEAs
do not have the authority to commit the
resources of another agency. However,
the SEA is responsible—through the use
of interagency agreements required
under § 300.151, or other means—to
ensure that services that would have
been provided by other agencies will
continue to be provided, either by those
agencies, or by the LEA responsible for
providing FAPE to the child. In
accordance with § 300.150, States may
not permit LEAs to use funds under this
part to provide or pay for services that
would have been paid for by a health or
other agency pursuant to policy or
practice but for the fact that these
:I;g,vices are now included in a student's
Changes: None.

Comment: Many commenters

* requested that the term “qualified

counseling professional” be deleted
from the definition of “rehabilitation
counseling services.” They were
concemned that it would add a new
personnel category that wouid require
States to adopt new certification or
licensure standards. and preclude the
continued provision of services by
existing school staff, who are otherwise

qualified. A few commenten:mgsmed
that “certified” be used in lien of

Discussion: The Secretary believes
that existing school staff (e.g.;
prevocational counselors, work-study
coordinators, or special education
teachers), who are qualified under
§ 300.15, should be permitted to provide
rehabilitation counseling services
appropriate to their disciplines. The
qualifications of personnel providing
those services, like the qualifications of
personnel providing other services, is a
matter to be determined by each State.
The method used to specify the

_ qualifications of personnel {e.g.,

certification, licensure, or registration) ia
also a matter that is lefl to State
discretion. {

Changes: The term a qualified
counseling professional” has been
changed to “qualified personnel.”

Social Work Services in Schools
{300.18(b)(12)) ‘

Comment: A large number of
commenters did not support the
proposed deletion of “in schools” from
the definition of “social work services,”
and requested that the current term
“social work services in schools” be
retained in the final regulations. These
commenters stated, among other
reasons, that the existing term helps to
engure that the services provided will be
educationally relevant and directly
linked to the IEP. Some commenters
requested that the term be chenged to
“school social work services.”

A few commenters supported the
deletion of “in schools” from the defined

" term, asserting that the change would

enable broader services to be provided.
One commenter stated that the proposed
change would allow achools and other
public and private agencies to work
together in providing appropriate mental
health services to children withiserious
emotional disturbance. . :
Another commenter requested the
following changes: (1) Substituting
developmental “history” for
developmental “assessment,” (2) adding
the phrase “making home visits,” to be
consistent with the definition in 34 CFR
303.12{d){11). and (3) changing
“mabilizing” to *identifying and.
coordinating.” A few commenters
requested that the qualifications/of
social workers be clarified. Commenters
also urged that services be provided by
credentialed school social workers.
Discussion: The phrase "in schools™
was proposed to be omitted from the
defined term because the Secretary
believed that public agencies '
understood that phrase to limit the
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setting in which social work could be
provided as a related service. The .
comments received make clear that this
is not the case. The substance of the

. definition, which was not proposed to
be amended, permits these services to
be provided in any environment,
including a child’s home, if they are
required to assist the child to benefit
from special education.

Because the term “social work
‘services in schools™ has been used in
this part since 1877 and is commonly
accepted by LEAs and other public
agencies throughout the Nation, the
Secretary does not believe that it is
necessary to change the térm to “school
social work services” or to make other
changes to the substance of the
definition.

Social work services in schools must
be provided by personnel who are
qualified under § 300.15. The
qualifications of personnel providing
those services is a matter to be
determined by each State. The method
used to specify the qualifications of
personnel (e.g.. certification, licensure,
or registration) is also a matter that is
left to State discretion.

Changes: The phrase “in schools” has
been retained in the defined term.

Cemment: Several commenters
requested that. in § 300.18{b)(12){iv}. the
goal of receiving “maximum benefit” be
deleted. These commenters asserted
that “maximum benefit” exceeds the
legally required standard for providing
FAPE. Some of the commenters stated
that the phrase “to receive maximum
benefit from his or her educational
program” is inconsistent with the
decision of the United States Supreme
Court in Board of Education v, Rowley,
458 U.S. 176 (1882)}—that part B does not
entitle children to maximization of their
educational potential, but only to
educational benefit.

Discussion: The definition of “social
work services in schools,” included at

~ §300.12(b){(12) of the current regulations
has remained unchanged since 1977, The
phrase “to receive maximum benefit,” as
used in that definition, was intended
only to provide that one activity carried
out by personnel qualified to provide
social work services in schools is to
mobilize resources so that a child can
learn as effectively as possible in his or
her educational program. This provision
did not set a legal standard for that
program or entitle the child to a
particular educational benefit, However,
because of the commenters’ concerns
that the phrase “to receive maximum
benefit” appears to be inconsistent with
the Rowley decision, the Secretary -
believes that the phrase should be
revised.

Changes: Section 300.16(b}{12)(iv) has
been revised to read: “Mobilizing school
and community resources to enable the

- child to learn as effectively as possible

in his or her educational program.”
Transition Services (§ 300.18)

Comment: A large number of
comments were received on the
proposed Note following the definition
of transition services. The majority of
commenters requested that the last -
sentence of the Note be revised to delete
the statement that the listed activities in
the definition are only examples of -
different types of post-school activities,

-and, instead, to specify that the listed
. activities are the minimum that must be

provided. Other commenters requested
that the listed activities be permissive
and not mandatory. One commenter
requested that the final regulations
define the limits of transition services.
(See other comments on transition
services relating to §§ 300.344-300.347 in
this appendix.}

Dijscussion: The Secretary agrees with
commenters that the statement in the
Note—that the listed activities are only
examples-—must be deleted. The statute
defines both “transition services” and
“individualized education program.” 20
U.S.C. 1401(a)(19} and 1401({a)}(20).
Paragraph (D) of the definition of IEP
provides that an IEP must include a
statement of the needed transition
services for students with disabilities
who are 18 years of age or older, and for
certain students below age 18. The
Secretary interprets these provisions to
require that. at a minimum, the IEP team
for each student must address each of
the areas listed in § 300.18{b)(2)(i)
through § 300.18(b}{2)(iii) (as
incorporated from section 802(a}{19) of
the Act}), and determine what services
are needed by the student in each area.
H the [EP team determines that no
services within a particular area are

. needed by the student, the IEP must

include a statement to this effect, and
the basis upon which *hat determination
was made. See § 300.348(u}.

Although the definition of transition
services in § 300.18 includes a specific
list of activities, that list is not intended
to be exhaustive. The Secretary does not
believe that further guidance is needed
regarding the limits of transition
services.

Changes: The last sentence of the
Note following § 300.18 has been revised
to delete the statement that the listed
activitieg are only examples of different
types of post-school activities.

Comment: One commenter requested
clarification of what is meant by the
term "outcomes,” as used in “outcome-
oriented process.” Some commenters

requested clarification of the term
“coordinated,” as used in “a
coordinated set of activities.” A few
commenters requested that recreation
and leisure, and orientation and
mobility, be added to the coordinated
set of activities.

A few commenters requested that the
term “if appropriate” be deleted as &
modifier of the phrases “acquisition of
daily living skills” and “functional
evaluation,” stating that these activities
are needed by all students. Another
commenter requested deletion of “if
appropriate,” stating that the IEP is
already individualized.

One commenter requested an
emphasis on the responsibility of
schools to prepare students with severe
disabilities to work and live in the
community. Another commenter
requested that the definition emphasize
the importance of involving the student.
parents, other family members,
employers, and other community
representatives earlier in the student’s
educational process. One commenter
requested a definition of “functional
vocational evaluation.”

Discussion: The term "outcome,” as
used in the phrase “outcome-oriented
process,” refers to the results, or
intended effect, of the activities on a
student. The Secretary interprets the
term “coordinated” to mean both (1) the
linkage between each of the component
activities that comprise transition
services, and (2) the interrelationship
between the various agencies that are
involved in the provision of transition
services to a student. With respect to
the comment on “outcomes and the
request to clarify the term
“coordinated,” the Secretary does not
believe that further guidance is needed
in these regulations. It also is not
necessary to specify recreation and
leisure, and orientation activities
because they could be included under
ather post-school adult living objectives.
As used in § 300.18, the term “if
appropriate” ig incorporated from the
statutory definition of transition
services.

It is not necessary to emphasize the
responsibility of schools in preparing
students with severe disabilities for
postschool activities, since transition
services are to be provided to each
student who is eligible for those
services.

The Secretary agrees with the
commenter that it is important to
involve students, their parents, and
appropriate community representatives
as early as possible in the educational
process—to facilitate a smooth
trangition from school to employment.
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However, it is not appropriate to add.
thisas s t tn the defindition
under § 300.18. It also is not necessary
to add a definition of “functional
vocational evaluation.” The term is
intended to be sufficiently broad to
enable States and LRAs to include
whatever services or activities are
determined appropriate for individual
students.

: Nome.

Full Educational Opportunity Goal—
Doto Requirement (§ 300.124)

Comment: Two commenters requested
clarification regarding whether the
effect of the removal of this section was
simply to require data to be submitted
separately from the State plan or
whether the data requirements would be
less specific or otherwise substantively
different.

Discussion: When the
regulations in this part were published
in 1977, States were required to submit
State plans on an annual basis. State

lans are now submitted on a triennial

asis; but the data for the Part B
program are required to be submitted
each year as part.of the Department’s
Annual Data Report under section 618 of
the Act. This change does not affect the
substance of the data requirements.

Changes: None.

Child Identification (§ 300.128, Note 2}

Comment: One commenter felt that
the issue of coordination between the
Part B and Part H progrems was so
important that it should be addressed in
the regulation rather than a note. The
commenter requested clarification
regarding the responsibility of the Part H
lead agency when it is not the SEA.
Another commenter suggested that the
two agencies be required to coordinate
child find activities with other agencies.
Other commenters reguested
clarification of the components of these
activities and applicable procedural
safeguards. One commenter questioned
whether Part B requires child find
activities for children from birth to two .
years of age.

Discussion: A specific provision
requiring the lead agency for Part H to
coordinate its child find system with all
other child find efforts in the State,
including those under Part B, is
contained in 34 CFR 303.321(c}.
Therefore, a Note following § 300.128 is
sufficient to address the importance of
effective coordination between the two

pro .

e Secretary believes that, in States
where the SEA and the lead agency for
Part H are different, effective .
coordination between the two agencies

. 15 essential to the implementation of the

child find activities. The nature and
extent of that participation must be
included in the State plan. With the
agreement of the SEA, the Part H lead
agency may undertake the actoal
implementation of child find efforts for
infants and toddiers with disahilities.
However, the SEA remains responsible
in all events for ensuring compliance
with all child find requirements, * -
including those relating to the
evahuation of children.

With respect to the scope of the child
find requirements under thds part, the
Secretary interprets those requirements
to apply to all childmn birth
through tweunty-on

Changes: Nvte 2 haa been revised to
reflect the above discussion.

Assistive Technology (§ 300.308)

Comment A few commenters
questioned the Department's authority
to require assistive technology devices
and services under § 300.308, stating
that the only new statutory provisions
affecting Part B are the definitions of
these terms in 20 U.8.C. 1401 {a)(25) and
{a){28).

Several commenters reqoested that
the provisions on assistive technology
devices and services be amended to
clarify that the cost of al or
medical devices should be borne by
parents or other public ies and not
educational agencies. A
commenters requested that the final
regulations clarify that an assistive
technology device can be taken home by
a child {f it is needed to complete a
homework assignment: other
commenters stated that devices should
be used only at school. One commenter
suggested that, with respect to a child’s
need for assistive technology devices
and services, the phrage “following :
evaluation of such needs” be added to
proposed § 300.308(a).

Discussion: The Secretary believes
that the requirements for assistive
technology in this part are fully
authorized by law. The report of the
House Committee on Education and
Labor on Public Law 101476 states:

* * * The Committee is aware that since the
passage of the Education of the Handicapped
Act, advances in the l«Iieveh:pn'uendetd and use of.
assistive t ave provided new
oppommlm}d.m with many
d:sab\htieu to participate in educational
rograms. For many chiidren and yoath with
dxsabshties. the provision of essistive
technology devices and servicas will redefine
“ap appropriate placement in the least
restrictive environment™ and allow grester
independence and productivity * * °.

The Committee bill incorporates definitions
for assistive technotogy service and ansistive
technology device inorder* * * (2} 0
increase the ewareness of assistive

tecknology as an important component of
mesting the special sducation and related
servios nosds of many students with
disabilittes, and thos enable them to0 -
participaia in, and benafit from. edocational |

programs * * * (HouuRepmNo.:m-au
86 (1860}.)

The Secretary belleves Lhat assistive:
technology devices and services may be
essential to the provision of FAPE to
certain children with disabilitiea.
Section 300.308 provides only that these
devices and services must be made
available if they are required'ander
current provisions of the regulations
relating to special education, related
services, and suppiementary a!da and
services.

A determination as to whether an
assistive technology device or service s
required in order for a child to recetve
FAPE must be made on an individual
basis using the eveluation procedures,
the procedures for developing IEPs, and
the procedures for placement described
in these regulations. Similarly, a
decision as to whether a child may use a
device ar service in settings other than

the child's school {e.g.. the child's home

or other parts of the community) also
must be made on an individual basis.

Under § 300.301, a public agency may
use whatever State, local Federal, and
private sources of support are available
to provide or pay for services, including
assistive technology services or devices.
These services and devices must be
provided at no cost to the child or
parent under §§ 300.8 and 300.300.

The Secretary does not beheve that it
is necessary to add the phrase’

. “following evaluation of such needs”

because the concept of determming
needs based on evaluation is central to
these regulations.

Changes: None. '

Comment: Several commenters
ob;ected to propoaed $ 300.308(b},

the provision of 8
supplementary aids and services far
children who are educated in reguiar
classes, because the proposed language
implied that assistive technology
devices and services under this part
must be provided to children who do not
receive special education and reiated
services.

Discussion: Under § 300.550(b}2).
“supplementary aids and services” must
be provided to children with disabilities
who have been determined to be eligible
under Part B and are able to be:
educated in regular classes with the use
of those aids and services. Assistive

technology can be a formof
“supplementary aids and services.”

Changes: Section 300.306 has been
revised to make it clear that assistive

[
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technology devices and services must be
provided only if they are required under
current regulations as part of a child's
special education {§ 300.17}, related
services {§ 300.18), or supplementary
aids and services (§ 300.550{b)(2)).

Priorities (§ 300.321(c)}

Comment: A few commenters
requested that the prohibition against
the use of Part B funds for preservice
training in § 300.321(c) of the current -
regulations be retained. These
commenters expressed concern about
duplication of effort, noting that
preservice training is currently the

_ responsibility of institutions of higher
education. Another commenter
expressed concern that public agencies
would be required to use Part B funds
for preservice education, thus diverting
funds away from the provision of direct
services. One commenter expressed
support for deleting the provision if the
change would provide LEAs more
flexibility in using Federal funds for
preservice training, but not if it would
mean that universities would have
increased availability of Part B funds for
preservice training previously funded
from other sources.

Discussion: The Secretary believes
that the prohibition against using funds
under this part for preservice training
should be deleted. as proposed in the
NPRM. Deleting the prohibition will give
States and LEAs the flexibility to use
funds under this part for preservice
training if they choose to do so.

Changes: None.

Participants in Meetings: Parent *
Participation (§§ 300.344(c} and
300.345(b)(2))

Comment: Several commenters
requested that the term “if appropriate”
be deleted from the Note following
§ 300.344(c), and that inclusion of
students in their [EP meetings be
required. Other commenters requested
that the Note reflect a preference for
student inclusion and clarify who makes
the determination of the
appropriateness. These commenters
stressed the importance of students
having direct involvement in
determining their own programs and
services.

Discussion: The Secretary agrees with
commenters that “if appropriate” should
be deleted, and that students should be
afforded the opportunity to participate
and have a voice in their own transition
planning. Providing for the inclusion of
older students in their [EP meetings is -
consistent with the current provisions of
this part. Section 300.344(a}(4) states
that each public agency “shall ensure
that the meeting includes * * * the

child, where appropriate.” The Note
following question 21 of Appendix C of
these regulations states that “[t]he
parents and the agency should
encourage older children with
disabilities (particularly those at the
secondary level) to participate in their
IEP meetings.” The Secretary believes
that, if a purpose of the IEP meeting is
the consideration of transition services
for a student, the public agency has a

"responsibility to (1) invite the student to

attend the meeting, and {2) consistent
with Executive Order 12606, entitled
“The Family,” inform the parents, in the
notice required at § 300.345{(a}{*). that
the student will be invited. Also, if the
student does not attend, the public
agency must use other methods to
ensure that the student's preferences
and interests are taken into account at
the meeting.

The Secretary believes that it is
important to add a Note to clarify when
the public agency is required to invite
students to attend their IEP meetings.
All students who are 18 years of age, or
older,"must be invited, since one of the
purposes of the annual IEP meeting will
always be the planning of transition
services. Also, any student younger than
age 16 must be invited before a decision
about transition services for the student
is made, :

Changes: The following changes have

"been made: {1) the title of § 300.344(c)

has been changed to “Transition -
services participants”; (2} that
paragraph has been revised to specify
that if a purpose of the meeting is the
consideration of transition services for a
student, the public agency must invite
the student, and, if the student does not
attend, take steps to ensure that the
student's preferences and interests are
considered; {3) proposed Note 2
following § 300.344 in the NPRM has
been revised to clarify when public
agencies must invite students to their
IEP meetings: and {4) § 300.345 (Parent
participation) has been revised at

. paragraph [b](2) to provide that, If a

purpose of the IEP meeting is the
consideration of transition services, the
notice of the meetirig must indicate this
purpose, and indicate that the student
will be invited. L
Comment: Several commenters
expressed concern about the
requirement in § 300.344{c)(2} of the
NPRM that public agencies must ensure
that [EP meetings include, “if
appropriate, a representative of each
other participating agency providing the
transition services * * *.” The »
commenters stated that public agencies
do not have the authority to require the
attendance of personnel from other
agencies, and requested that the

requirement be deleted, or modified to
provide guidance on alternatives for the
public agency to follow if other agencies
fail to participate (e.g.. to require
documentation of efforts to involve
agencies, or to use other methods to
ensure participation).

A commenter requested clarification
of the term "a representative of the
public agency.” as used in
§ 300.344({a)(1) of the current regulations
and proposed § 300.344{c)(1) of the
NPRM. noting that the terms appear to
be duplicative. Another commenter
requested the inclusion of agency
representatives who are needed to
agsist in planning {e.g.. case managers or
advocates), but whose agencies are not
necessarily providing or paying for
transition services. One commenter
requested that the regulation address
the need for providing information on
accommodations in postsecondary
education and employment that are
required under section 504 of the
Rehabilitation Act and the Americans
With Disabilities Act.

Discussion: The Secretary believes

- that LEAs need the involvement of, and

commitment from. the various agencies
that will participate in the provision of
transition services to students with
disabilities, but agrees with the
commenters that LEAs cannot compel
the attendance of representatives of
transition agencies at [EP meetings.
Therefore, the Secretary believes that
LEAs need to adopt other methods to
ensure the involvement of those
agencies {e.g., through individual or
conference telephone calls, or
correspondence).

The Secretary agrees with the
commenter that the provision at
proposed § 300.344(c){1) of the NPRM
that requires each IEP meeting to
include “a representative of the public
agency responsible for providing or
supervising the provision of transition
services” duplicates the statutory
requirement in the current regulations at
§ 300.344{a}(1) (i.e., "a representative of
the public agency * * * who is qualified
to provide or supervise the provision of
special education™). -

Under § 300.344(a)(5). participants at
IEP meetings are not limited to -
representatives of agencies that provide
or pay for the provision of transition
services, but may include. at the
discretion of the agency or parents,
other individuals who can be helpful in
planning transition services. Because
§ 300.344(a)(5) already provides for the
kind of participation requested by the
commenter, no farther clarificationis .
needed in these regulations. Considering

‘an individual student's need for
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reasonable aconmmodation in post-
school environments is an inherent part
of transition planning, and is :mplunt in
these regulations. Therefore, it is not
necessary to add a requirement on this
point. -

Changes: Section 300.344(c})(1) of the .
NPRM has been deleted. The
requirement at § 300.344(c)(2) of the
NPRM {designated as § 300.344{c){1)(ii)
in these fina! regulations) has been -
modified to specify that the public
agency must invite “a representative of
any other agency that is likely to be
responsible for providing or paying for
transition services." A provision has
been added to specify that if a transition
agency fails to send a representative to
the [EP meeting, the public agency must
take other steps to obtain the
participation of that agency.

Content of IEP (§ 300.348).

Comment: A few commenters
requested that a note be added to clarify
that the statement of needed transition
services must be based on current
academic. vocational, and functional
assessment and evaluation information.
Some commenters requested that the
regulations specify that the “statement
of needed transition services” include
{a) goals and objectives, including short-
term transitional objectives, and (b) the
specific special education services to be
provided to the student. '

A few commenters requested that the
regulaﬁons refer to a “plan” rather than

“statement” because this would ’

’?provxde a fully developed schemata for
implementation of services. One |
commenter requested that an exit
planning meeting be heid prior to
graduation to determine if transition
"goals have been met and if appropriate
services are being provided.

Several commenters expressed
concern that other agencies would
abandon their commitment to provide
transition services, and suggested that
the regulations require that participating
agencies must provide the transition
services agreed to in the [EP. Many of
these commenters. citing the legislative
history of the 1990 Amendments,
requested that the Note following
§ 300.348 be amended to clarify that the
statement of agency responsibilities is
intended to address shared financial
and programmatic responsibility. One
commenter suggested deleting the
language regarding participating
agencies’ responsibilities, since that
concept is already covered in other
areas of the Part B regulations.

Discussion: The Secretary agrees with
commenters that it is important to base
transition services on current evaluation
and assessment information about a
student that is derived from a current

evaluation that meets the requirements
‘of §§ 300.532 and 300.533.

Nothing in Part B exciudes goals and -

objective; for transition services.
However, given that the IEP content
requirements in § 300.348{(a) do not
appear to be appropriate for all types of
transition services, the Secretary has
determined not to regulate further on
this point at this time.

With respect to the request to use the
‘term “plan” in lieu of “statement,” tha
regulation uses the terminology of-
section 602(a)(20) of the Act. The
Secretary believes that it is not
necessary to require that an exit
planning meeting be held because exit
planning should be discussed as a
matter of course in [EP meetings on
transition services.

The Secretary believes that it is
important to ensure that other agencies
-continue to pmvxde or pay for those
transition services for which they are
financially and legally responsible. This
position is stated in § 300.347(b) of these
final regulations (§ 300.347(c) in the
NPRM). The Secretary agrees with
commenters that the Note following
$ 300.346 should refiect the legislative
history of the Act regarding shared
financial responsibilities for transition
services.

Changes: A new heading for
paragraph (&) {'General"} has been
added, and the five components of the
IEP, as contained in § 300.348 of the
current regulations, have been included
under that heading. A new paragraph (b}
(“Transition services") has been added.
The transition services requirements
under paragraph (b) have been revised
to specify that the IEP for a student must

‘include the three areas listed in

§ 300.18{b)(2)(1) through

§ 300.18(b)(2)(1ii), unless (1} the IEP team
determines that services are not needed
in one of those areas, and (2) the [EP
includes information to that effect,
including the basis for the
determination. {The comments and
discussion related to these changes are
included under § 300.18.)

The Note following § 300.346 in the
NPRM [designated as Note 1 in these
firal regulations) has been revised
consistent with the above discussion. A
new Note 2 has been added to clarify
the requirement in paragraph (b) related
to including in a student's IEP the three
transition services areas specified in
§ 300.18(b)(2)(i) through ST
§ 300.18(b}(2){iii).

Comment: Some commenters
recommended decreasing the age
criterion to “no later than age 14.” and
requiring a statement of explanation for
any 14 or 15-year old student not
receiving such services. Another

commenter recommended that the
required age for providing transition

‘services be lowered to age 15.

Discussion: Section 602(a)(20)} of the
Act provides that [EPs must include a
statement of needed transition services

- for students beginning no later than age

18, but adds qualifying language related
to students below 18 (i.e, ** * * and,
when determined appropriate for the
individual, beginning &t age 14 or
younger.”). The Secretary believes that

it would be inconsistent with the Act to
mandate services for ail students
beginning at age 14 or 15, or to require .
public agencies to include a statement in

a student's [EP explaining why the [EP
team determined that transition services
were not appropriate.

Although there is no statutory base to
mandate transition services for all
students beginning at age 14 or younger,
the Secretary believes that the provision
of these services could havea
significantly positive effect on the
employment and mdependem living
outcomes of these students in thé future,
especially for students who are likely to
drop out before age 16. As indicated in
the Report of the House Committee on
Education and Labor on Pubhc Law 101-
476;

Although this language leaves the ﬁnal
determination of when to initiate transition
services for students under age 186 to the IEP
process, it nevertheless makes clear that
Congress expects consideration to be'given to
the need for transition services for some
students by age 14 or younger. The '
Committee encourages that approach’
because of their concern that age 18 may be
too late for many students. particularly those
at risk of dropping out of school and those
with the most severe disabilities. Even for
those students who stay in school until age -
18, many will need more than two years of
transitional services. Students with
disabilities are now dropping out of school
before age 18, feeling that the education
syatem has litile to offer them. Initiating
services at a younger age will be cmxcal
(House Report No. 101-544, 10 (1990}.]

Therefore, the Secretary encourages
public agencies to provide transition
services to students below age 16 when
there is a need for those services. -

Changes: A new Note 3 has been
added to reflect the above discussion.

Agency responsibilities for transition
services (§ 300.347).

Comment: Several commenters |
expressed concerns about the costs of
trangition services to educational '
agencies and requested clarification
about the financial responsibilities of
other agencies for these services. Two
commenters suggested that the !
regulations require interagency
agreements concerning transition
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services. One commenter suggestad that
the requirement to reconvene the IFP
team in proposed § 300.347(a) be
deleted. One commenter requested that
the regulations include a time limit for -
recoavening the IEP team when s
participating agency fails to provide
upon services.
commenter requesied that the
requir;zgat t;l regnwene be revised to
speci st only the agencies necessary
to the particular issue atteod the.
meeting. One commenter requested that
the phrase “to be implemented” be
deleted from the descriptiog of the
“alternative strategies” that the
reconvened team would identify.
Discussion: Comments ing the
costs of providing transition services are
discussed under § 300.348. It is not
necessary to add a provision requiring
interagency agreements on transition
services because the requirements of
§ 300.152 [“Interagency agreements”}
apply to transition services.
The Secretary agrees that. in order to
ensure that there will not be any undue
“delay in providing needed transition’
services to a student. the regulation
should include some time-limited
standard for reconvening a meeting to
identify alternative strategies. The
Secretary also agrees that the phrase “to
be implemented” is unnece g
However, the Sectetary believes that the
statute, which requires that the IEP team
- be reconvened, requires the public
agency to reconvene all members of the
team.

When an IEF team is reconvened. an
- alternative strategy may be able to be
identified without changing the student's
[EP. In other cases, the IEP team may
find it necessary to revise the IEP to
include alterngtive ways to meet the
goals that were identified.

Changes: Section 300.347(a) has been
revised by (1) requiring that the meeting
of the IEP team be initiated “as soon a8
possible.” after a participating agency
fails to provide agreed-upon services, {2)
deleting the phrase “to be
implemented.” and (3) adding at the end
of the paragraph “and, if necessary,
revising the student’s IEP.”

In addition to changes made based on
the comments received, the following
other changes have been made: (1) the
definition of IEP in § 300.340 of the
current regulations is now designated
§ 300.340{(a); {2} the definition of
“participating agency” in proposed
§ 300.347(b) has been moved from
§ 300.347 end added as a definition
under new § 300.340(b}; and (3) .
proposed § 300.347(c] in the NPRM has
been redesignated as § 300.3¢7(b}.

Comment: Several commenters
requested that the reguiations clarify

that trensition services can continue to
be provided to students after graduation,
One commanter askad for clarification.
of the responsibility to reconvene the
IEP team after graduation.

Discussion: Part B of the Act neither
requires nor prohibits the provision of
services to & student after the stodent
has completed the State's graduation

" requirements. Thus, if & stadent is still

within the eligible age range for FAPE
within the State, the State. at its .
discretion, could continue to provide
needed transition services to the student
and use funds under this part to pay for
the transition services, or contribute to
t}l;e c%n of those services W a
shared cost arrangement another
agency-—provided that all applicable
requirements of this part are met.

Changes: None. ‘

General (§ 300.380).

Comment: A few commenters
requested that the proposal Lo require
the highest requirements in the State
applicable to a specific profession or
discipline be eliminated. Another
commenter requested that the “highest
standards” be defined, and one
commenter asked if these standards
applied to related services and support
personnal.

Discussion: The Secretary believes
that a State's CSPD should be consistent
with the personnel] standards
requirements in § 300.153. Those
standards apply to all personnel who
provide special education or related
services to children with disabilities.
“Highest requirements in the State
applicable to a specific profession or
discipline” is defined in § 300.153 to be
State-specific.

Changes: No change has been made in
response to the comments. However, a
technical change has been made by
Public Law 102-119 to require that
States ensure that the CSPD under Part
B is consistent with the purposes of the
IDEA and the CSPD for the Part H
program.

Adeguate supply of qualified
persennel {§ 300.381).

Comments: Several commenters
requested that proposed § 300.381{c) be
deleted or clarified to indicate that it is
not maadatory for all teacher aides to
acquire credentials for teaching special
education from institutions of higher
education. One commenter requested
that the requirement in ths current

-§ 300.381(a) that other agencies have the

opportunity to participate in the
development, review, and annual update
of the CSPD) be retained. Another
commenter requestad the addition of
consumer and parent involvement in the
plan deveiopment. One commenter
requested racrganization of the section

‘for consistency with the statute. A few

commenters requested clarification of
the term “leadership personnel.” Some
commenters requested clarification
concerning whether the provisions of
this section apply to personnel who are
seeking advanced degrees or degrees in
new areas of specialization. One
commenter requested that
§ 300381 include a specific reference to
§ 300.153{a). :

Discussion: The Secretary agrees that
§ 300.381{c) should be deleted from the
regulations. While States may choose to
take steps to enable teacher aides and
other paraprofessicaals to acquire the

" necessary credentials for teaching

special education as one method to
ensure an adequate supply of qualified
personnel, it is not appropriate to
require that all States use this option.

Section 300.383({b)(3] specifies the
kinds of personnel that are included
under “leadership personnel.” With
respect to whether the provisions of this
section apply to personnel who are
seeking advanced degrees or degrees in
new areas of specialization, a State is
not prohibited from using funds under
this part for those purposes so long as
this use is Dot inconsistent with the
priorities in 3§ 300.320-300.324.

The Secretary believes that it is not
necessary to add a requirement related
to the participation of parents and
consumers on & State's CSPD because
States are required to obtain their
invoivement through the State advisory
panel required under § 300.850. This
panel has among its functions,
responsibility for advising the SEA of
unmet needs within the State and
commenting publicly on the State's Part
B plan and regulations {see § 300.852).
The membership of this panel must
include “persons involved in or
concerned with the education of
children with disabilities,” such as
perents as well as representatives from
8 wide variety of groups. State
educational agencies also have the
discretion to expand the membership of
this panel as needed {see § 300.651). In
addition, there is nothing in the Actor .
thig part that would preclude States
from consulting with parents and
consumers on their CSPDs.

The Secretary does not believe that
further changes to the proposed
regulations in this section are necessary,
The regulations proposed in the NPRM
reflect the Secretary's intention to
increase States’ flexibility in ensuring
comprehensive personnel development

Changes: Section 300.381(c) has been

Personnel preparation and continuing
education {§ 300.382). '
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Comments: Commenters requested the
deletion of proposed § 300.382(b) i
because it defined regular education
personnel too narrowly and conflicted
with the LRE requirements at § 300.550.
Two commenters requested that
§ 300.382 of the current regulations,
which addresses ingervice training, be
retained; one of the commenters also
requested that the section be revised to
provide fof the training of hearing
officers, administrative law judges, and
parents. Another commenter suggested
that the procedures and activities
required by proposed § 300.382(a)
should be explicitly tied to a specific

. needs assessment process. '

Discussion: The Secretary agrees with
commenters that proposed § 300.382(b} -
should be deleted from the final
regulations because it implies that
public agencies must provide such
preparation only to certain categories of
regular education personnel. Section
300.550 of the regulation requires that, to

. the maximum extent appropriate,
children with disabilities are to be
educated with children without
disabilities. Through the implementation
of this requirement, all regular education
personnel, including administrators,
teachers, counseling staff, and
paraprofessionals, are potentially
involved in the provision of education or
services to children with disabilities.

With regpect to the training of hearing
officers, administrative law judges. and
parents, § 300.370(b)(2) already permits
a State to use funds under this part for
that purpose. , .

The Secretary does not agree that the
other requested changes should be
made. The requirements proposed in the
NPRM reflect the Secretary's intention
to increase States’ flexibility in this
area. The Secretary believes that
sufficient guidance is provided. .

Changes: Section 300.382(b) has been
deleted. A statement has been added to
clarify that a purpose of the system of
continuing education is to enable regular
and special education and related
services personnel to meet the needs of
children with disabilities under Part B. |

Data system on personnel and
personnel develcpment (§ 300.383].

Comment: Some commenters .
requested the inclusion of data on vision
specialists, and several commenters
requested the inclusion of data on
personnel providing assistive
technology. One commenter requested
clarification of what types of special
education personnel, in addition to the
list of related service personnel
provided in the NPRM, are covered by
§ 300.383(b}{(2). Clarification on data
collection regarding contract providers

as opposed to personnel who are
employees was requested,

One commenter suggested use of the
phrase "profession and discipline”
instead of “area of specialization™ in
§ 300.383{c}). Another commenter
requested the deletion of the data
requirements in § 300.383(b}(1)(ii)
concerning personnel who do not hold
appropriate State certification, licensure
or other credentials comparable to
certification or licensure for that
profession or discipline. This commenter
proposed the addition of data
requirements in two categories:
Personnel who meet and those who do
not meet the highest requirements in the
State. Other commenters stated that the
data collection requirements constituted
an unreasonable burden on the States
and that the data were not relevant to
providing special education and related
services. Another commenter stated that
the States do not have the necessary
authority to collect the data regarding
higher education. _

Several commenters objected to the
deletion of §§ 300.384-300.387. One
commenter requested that the
regulations require inclusion of the data
specified in § 300.383 in the State plan.

Discussion: Section 300.383(b)(2) of
the NPRM requires the collection of data
regarding all personnel who provide or
are needed to provide special education
and related services, including vision
specialists and personnel providing
assistive technology. The Secretary
believes that sufficient guidance is
provided in this section and that no
other clarification is needed. In response
to requests for changes in the language
in the section, as well as questions
regarding the suthority to require data,
the language referred to and the
authority to require data were added by
Public Law 101-476, and the Secretary
regards those provisions as sufficient.
Finally, the CSPD provisions in the
NPRM simplify and distill the
fundamenta] requirements contained in
§ § 300.384--300.387 of the current
regulations and fully implement
requirements added by Public Law 101-
478. The new provisions give States
greater flexibility in implementing the
CSPD requirements than was possible
under the current regulations. Therefore,
the Secretary believes that the language

- in the NPRM should be retained in the

final regulations.

Changes: None.

Prior notice: parent consent
{§ 300.504{d)). ,

Comment: The proposed § 300.504(d)
provides that States establishing
additional State consent requirements
must engure that public agencies have
informal and formal procedures for

dealing with parental withholding of
consent to those requirements. Some
commenters suggested deleting all or
part of § 300.504(d), stating that current
procedures are adequate to ensure the
provision of services to children: one of
those commenters recommended that no
requirements be added unless they are -
expressly found in the statute.

Some commenters indicated that in
order o increase the States’ flexibility
when a parent withholds consent under
additional State consent requirements.
informal procedures for resalving
disagreements between the parent and
the public agency shoul. be encouraged
but not required. One commenter
requested standards for Momal
procedures. Commenters also expressed
concern about the potential for
confusion if States are permitted to
adopt additional consent requirements.
A commenter indicated that proposed
Note 3 should be revised to make it
permissive to use formal procedures if
informal procedures fail. One
commenter requested modification of
§ 300.504(d]) to provide for an expedited
resolution in the form of an intermediate .
ruling so that a change in placement
could occur before final resolution of an
administrative proceeding.

Discussion: The Secretary believes
that States should have the discretion to
adopt additional parental consent
requirements. Nothing in the Part B
statute prohibits a State from
implementing additional consent
requirements that give parents ,
additional procedural protections and
do not otherwise conflict with the
procedural protections guaranteed under
Part B. The provisions that have been
added to § 300.504 are for the purpose of
ensuring that additional State consent
requirements will be implemented in a -
manner that is consistent with the
procedural protections guaranteed under
Part B. -

The Secretary agrees that proposed
paragraph {d)(2). which requires
informal and formal procedures for
overriding parental withholding of
consent, and proposed paragraph (d}(3).
which permits States to designate the
due process procedures in § § 300.500—
300.513 as the formal procedures for
overriding parental withholding of
consent, should be deleted to avoid
imposing an additional and unnecessary
burden on States, and to give States
flexibility in implementing consent

- override procedures. However, with

regard to additional State consent
requirements, consent override
procedures must be implemented. if
necessary, to ensure that children with
disabilities continue to receive FAPE. In

i
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additiot;. the Secretary believes that itis decisions under § 300.506{a) and review The Secretary interprets the

important for the prohibition of the decisions under § 300.510 {see comment  requirement set forth at 20US.C.
current § 300.504(b){2) that “{e}xcept for  and discussion under § 300.510, 1415(d}(4) to require that both hearing

preplacement evaluation and initial
placement, consent may not be required
as a condition of any benefit to the
parent or child” to apply to any other
areas in which the State requires
consent.

Changes: Sections 300.504{d}{2) and
300.504{d}{3) of the NPRM have been
deleted. The consent requirements in the
current regulations have been
" reorganized and revised (1) to provide
that if & State requires additional
consent requirements, the State must -
ensure that each public agency in the
State establishes and implements
effective procedures to ensure that
individual children continue to receive
FAPE, and {2} to ensure that a poblic
. agency does not require parental
consent as a condition of any benefit
except for services or activities covered
by the Federal consent requirements
and the additional State consent
requirements. Note 3 has been revised to
indicate that if parental consent is
refused, and the public agency
determines that the service or activity in
dispute is necessary to provide FAPE to
the child, the agency must implement its
procedures to override the refusal.

 Hearing rights (§ 300.508(a}(5}).

‘Comment: Commenters wondered
whether the Secr>tary had the authority
under the statute to require that hearing
decisions be made public and axpressed
concern about the cost of i i
this requirement without the addition of
new funds. One commenter requested
the addition of “within a reasonable
time” as a time frame for availability of
the decisions. Commenters also
requested clarification concerning which
hearing decisions are covered and what
format is required for dissemination of
decisions. One commenter requested
that administrative complaint decisions
also be included within this
requirement. One commenter suggested
that summaries be permitted.

Discussion: The Secretary believes
that no change is necessary for this
section. The requirement that the public
agency make hearing findings and
decisions available to the State advisory
panel and the general public after
deleting any personally identifiable
information is set forth at 20 U.S.C.
1415(d)(4). It is not necessary to add
language requiring that the decisions be
made avallable “within a reasonable
period of time™ because that concept is
implicit. i

The types of hearing decisions that
must be made available to the public
and tranmnitted to the State advisory
council include due process hearing

-following). The provisions of 20US.C.

1415{d) do not apply to administrative
complaint decisions under §§ 300.660-
300.662. However, those decisions may
be made available to the public at the
discretion of the SEA. The format for
disseminating decisions is #ls0 an
individual SEA decision.

Changes: None.

Administrative appeal; impartial .

review {§ 300.510(c}, (d}. and Note 1).

Comments: The NPRM proposed to
add a new paragraph {c) to § 300.510,
and to revise Note 1 following the
section, to clarify which officials may
not conduct State-level reviews under
this program. A number of commenters
requested that the proposed paragraph
and note be deleted from the final
regulations. The comments included
objections that the regulation goes
beyond the scope of IDEA. and that it is
contrary to some judicial opinion. One
commenter stated that the regulation
does not recognize that there is a
distinction between the statutory
requirements applicable to hearings and
to State-level reviews. Another
commenter stated that the proposed
regulation conflicts with the SEA's
obligation to conduct a review. One
commenter felt that the need for the
individual conducting the review to
have special knowledge and training
virtually required that the person be
employed by the SEA. A commenter
requested that the regulation be revised
to permit the SEA to hire individuals
whose primary role would be to conduct
reviews, with some conditions
established to ensure impartiality. Other
commenters requested (1) further
definition of “employee’ of the SEA or
any other public agency that may not
conduct a review, {2) that language be

_ added to indicate that the review may

not be conducted by a person having a
personal or professional interest that
would conflict with the person’s
objectivity, and (3] that the regulation
require knowledge of special education
by the reviewing official.

" A commenter requested that the
requirement at proposed § 300.508{a}{5)
concerning transmitting written findings
of fact and decisions to the State
advisory panel be applied to State-level
review decisions.

Discussion: Based on the lack of
consensus about the proposed change
on State-level review officials and the
wide variety of alternative suggestioas
offered, the Secretary has determined
that the current regulation remains the
best guidance at this time.

and review decisions must be available
to the public and transmitted to the
State advisory panel,

Changes: Proposed § 300.510(c)-and
the change in Note 1 have been deleted.
Paragraph (c) of the current regulations
(regarding the finality of decisions) has
been redesignated as paragraph (d), and
a new paragraph (c} has been added to
require that review findings and
decisions be made available to the State
advisery panel and to the public, after
deleting any personally identifiable
information. :

Adoption of State complaint
procedurés (§ 300.880).

Comment: One commenter requested
that the requirements on State complaint
procedures in proposed §§ 300.680
through 300.662 be deleted because they
exceed statutory authority. Twe
commenters requested that the
requirement to review an appeal from a
decision of a public agency with respect
to a complaint be deleted or revised.
Another commenter requested that the
complaint procedures be retained in 34
CFR 78.780-76.783 until the proposed
§ § 300.660~300.882 have been in effect
for a period of time.

Commenters also requested
clarification about whether the
complainant can by-pass filing a
complaint with an LEA and file the
complaint directly with the SEA.

Discussion: The Secretary believes
that proposed §§ 300.860-300.682, with
certain modifications, should be
retained and that they are generally
consistent with the requirements
previously in the EDGAR regulations at
34 CFR 76.780-76.782. The Secretary
agrees that clarification is needed
regarding the circumstances under
which a complainant can file a
complaint with an LEA and those when
a complainant can file directly with the
SEA. Proposed § 300.862 provides for
complaints to be filed with the State.

" However. a revision is needed to allow

ah SEA, at its discretion, to have
procedures that allow complainants to
elect to file a complaint with an LEA or
other public agency and to request the
SEA to review that agency's decision on
the complaint. The SEA must review the
public agency’s decision to ensure that
the complaint was resolved.

Changes: Proposed § 300.660 {(a) and
{b) (redesignated as § 300.860 (a}{1) and
{a){2) in these final regulations) have
been revised to apecify that the SEA's
procedures must provide for filing a
complaint directly with the SEA, and
may, at the SEA's discretion, permit the
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filing of a compiaint with the g:hhc
agency, including the right to the
SEA review the public agency’s decision
on the complaint. The provisioa in
proposed paragraph {c), regarding the
SEA's procedures for canducting an
independent on-site investigation of &
complaint, has been deleted, because it
is already required in the section on
“Minimum State complaint procedures”
(§ 300.861). Proposed § 300.860({d) has
been redesignated as § 300.680(b).

Comment: One commenter requested
the deletion of the proposed reqmnemem
that parents be informed about
complaint procedures because it is too
burdensome for public agencies.
Another commenter suggested that the
requirement to-adopt procedures for
informing parents about the State
complaint procedures be changed to
informing complainants.

One commenter requested that the
proposed regulation be revised to clarify
the scope of complaints that States must
investigate and to provide that States
are not required to investigate matters
that are the subject of a due process
hearing under § 300.506. Another
commenter requested that mediation be
required as a step prior to filing a
complaint.

Several commenters requested
guidelines and clarification for
determining the responsibility of the
State to conduct an independent review.
Another commenter requeced that the
regulation be revised to provide that the
SEA need not resolve a complaint if it
has been resolved voluntarily.

One commenter requested that States
be required to make complaint decisions
available to the public. One commenter
requested that the States be required to
submit complaint management
procedures as part of the State plan.

A commenter requested that a note be
added to indicate that a State may use
these procedures to resolve a complaint
that an agency is violating the
requirements of section 504 of the
Rehabilitation Act of 1973.

Discussion: The Secretary believes
that it is esgential for parents and other
interested individuals to be informed
about their right to file a complaint and
that this requirement is not
unreasonably burdensome. Public
agencies may choose to provide this
information as part of the explanation of
procedural safeguards in the notice
requirements under § 300.504(a) and
§ 300.505{a}{1] or § 300.505{a}(2). or may
uge other means.

The Secretary believes that no further
guidance is needed regarding the
parent's right to file a complaint and
request a due process hearing regarding
the same issues. A parent has the right

to ﬁle e oomplnint under

§§ 300.660-300.882 and to tnitiate &
hearing under § 300.506 regarding the
same issue. However, in order to avoid
the possibility of inconsisient decisions
on the same subject matter and waste of
government resources, a State may
delay resolution of identical issues
raised in a complaint while those same
issues are pending in a due process
hearing. This does not relieve the SEA of

" its responsibility to resolve other issues

in the complaint that are not identical to
those raised under § 300.508.

1t is not pecessary to include &
provision mediation in the
regulations. A State may include

procedures that permit, but do not

require, complainants to participate in
medietion prior to filing a complaint.
However, those procedures may not be
used to deny or delay the right of an
individual or organization to file a
complaint or use the due process
procedures in § 300.506.

The Secretary believes that no further
guidance is needed related to
conducting an independent review by
the SEA, or regarding a State's
responsibility to resolve a complaint
that has been voluntarily resolved. It is
implicit in proposed §§ 300.860 and
300.681 that a State need not resolve a
complaint that has been otherwise
resolved to the satisfaction of the
complainant.

The Secretary believes that it would
be unnecessarily burdensome to require
SEAs to make complaint decisions-
available to the public or to include their
complaint resolution procedures in their
part B State pian.

Changes: None.

Minimum State complaint procedures
{§ 300.661).

Comment: Several commenters
requested that proposed § 300.661(a}(2),
regarding the opportunity for the
complainant to submit additional
information, be deleted or revised. One
commenter suggested that the
regulations specify that the respondent
should be given the opportunity to
submit additional information in
response to the allegations of the
complainant. _

Several commenters stated that the
required complaint procedures are too
specific. Another commenter requested
that proposed § 300.861 be revised to
permit a State to determine its own
procedures, Other commenters stated
that the requirement that written
decisions include findings of fact and
conclusions and the reasons for the
SEA's final decision is burdensome, too
formal, and makes the complaint less
amenable to resolution.

Discussiars: The Secretary believes
that proposed § 300.861{n}(2] should be
retained. As noted in the preamble to
the NFRM. "many compiainants have
not been consulted in connection with
compiaint resolutions under this
program in instances in which their
input could bave been helpful in
facilitating tha complaint resolution.
Thus, proposed § 300.681{a}{2) requires
each SEA to have procedures for
soliciting input from the complainant as
part of its minimum complaint
procedures.” The Secrotary believes that
as a matter of course the SEA would |
consider additional information
submitted by the public agency that is
the subject of a complaint.

The Secretary believes that the

.provisions in proposed § 300.861(a}{4)(i)

and § 300.881(a){4){ii]. regarding the
content of the SEA's written decision to
the complainant, should be retained.
These provisions do not prescribe the
format or level of formality in which this
information must be provided.
Moreover, the Secretary believes that
the information required is the minimum
necessary to enable the Secretary to
review the final decision of the.State
where such review has been requested

Changes: None. .

- Comment: One commenter requested
that the regulations be revised to clarify
that either party to a complaint may
request review by the Secretary.
Another commenter requested that
language be added to encourage local
resolution of complaints. Another
commenter requested a revision to
indicate that the 80-day time limit for
issuing a written decision does.not begin
until after all documents have been
received by the SEA,

Discussion: The Secretary agrees that
proposed § 300.681(d} should be revised
to clarify that the public agency that is
the subject of the complaint also has the
right to request secretarial review.

The proposed regulations neither
preclude nor discourage the use of
informal or local complaint procedures
as an alternative to the formal complaint
procedures set forth in these regulations.
Some States have pointed to the success
of informal conflict resolution
procedures as an alternative to the
formal procedures set forth in
§§ 300.860-300.882. Public agencies may
wish to suggest that parents and other
complainants use these alternative
procedures. However, these alternative
procedures may not be used to deny or
delay the right of an individual or
organization to file a complaint with the
State.

The Secretary believes that the 80 day
time limit begias on the date that the
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complaint is received by the SEA. This
requirement is consistent with
§ 300.871(a) (previously, 34 CFR
76.781(a}) and long-standing Department
policy.

Changes: The requirerent in proposed
§ 300.861(a)(1) (regarding the SEA's
procedures to carry out an on-site
investigation) has been revised to add
the statement “if the SEA determines
that such an investigation is necessary.”
{This statement was included in
proposed § 300.880(c).) Section
300.661{d} now indicates that & public
agency has the right to request
secretarial review. -

Filing a complaint (§ 300.662).

Comment: Several commenters
requested that the regulations be revised

" to require greater specificity in the

content of complaints that are filed
under this part. In particular, one
commenter suggested that the name and
address of the complainant and
involved student and the specific
requirements of part B that have been
violated be required. Commenters
further suggested that a note be added

. to indicate that this requirement may be

met by a “factual statement.” One
commenter requested that submission of
anonymous complaints be permitted.
and another requested that oral
complaints be permitted. ) :

" Discussion: The Secretary does not
believe that proposed § 300.862 should
be revised to set forth additional content
requirements for filing complaints under
this part. Sufficient guidance is provided
in these regulations, and some of the

requested changes would be unduly
burdensome upon parents and other
complainants. The Secretary also does
not believe that proposed § 300.862
should be revised to require that States

" resolve anonymous and non-written

complaints. The Secretary believes that
it is reasonable for States to require that
complaints be written and ='gned as a
part of an orderly complaint resolution
process. and that States. at their option.
may include these requirements. These
provisions are not intended to preclude
a State from also accepting and
resolving oral complaints if the State
chooses 1o do so.

Changes: None.
[FR Doc. 82~23154 Filed 9-28-92; 8:45 am)
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