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To: Secretary Riley , 
. . 

From: ,Mike Smith:, 
j


Judy Heumann 

I, , 

, , 

Date: 12/9/94 .j 

!., 
., '\ '1 

, '" '\ 

Attached is' a briefing paper on ,the status· ot", the IDEA 
reaut:hori.z'ation: 'we will be meeting CO discuss it. with' you. ,on 
Monday I. Deceml:::)er.12th from 1:30 to 3:00. ' . 

. As you know, w,e are' plaimi:ngt:o sUbmit a reauthorization proposal 

'in February.. Howevep.·: we .beJ,.iE=!ve that it: is ,importa.nt ' to begin 

sharing details of our proposalc with Hill st~ffand donstlLuency 


.groups as soon as'possi~le' in order t.o begin to ,build suppo:r:t for 

the new directions we w111 :be proposing. ' :: . ' . 

. ,The paper lays ,out our ~'vis'ion" for the reauthorizat.1on. ~It' then' 

I ,includes specific recommendations for statutory changes that the . 


two of us; both ag+"eeonin S keya:reas: assessments,' IEPs, initial· 

'and t:t;"iennia.l'· evaluation/ " eligibility, fedel::al· and- st:ace ,funding 
formulas I discretionary' programs . {professional development, 
technical assistance, research and parent trainingt, ·due prooess 
requirements and st~te:plans.' ,You have already seen and agreed, 
with our proposals foz" a:s:sessments and the discret;ionary programs,.' 
The other issues in the paper we' are presenting t.o you, for the, 
fi,rst time. ' 

In order to make our meeting lflith· you as productive, as 'possible, we ' , 
, 	 plan to spend very little tf~e surnm.arizing: our proposals. lnst.ead" . 


we hope toa~swcr the ques~l.ons that you have about the proposals. 

and to describe how we believe they will be received by the,Hill
iand constituency gtoups ~ .: '. '. , . ' . 

We ,have been already ha.ve· confidential ciiscussions about this 
document. with .a 'small number of key groups and, as :,w611 as with 
Senator. Harkin's staff.. Overall,' the· response to our proposals has 
been positive. The m~st' conc~rns have-been raised about: our. 
proposals. for 'th~ 'federal funding formula, elig~bility and 
discretionary programs. On thE=! formula. and-eligibility, there is 

\ agie~ment, tha,t these ~re, the \right policy directions- - but' that 
., they will be coritroversial., 'On .. t.he' discretionary programs, there 

is general concern. about the loss' of specific. prog"r.'C!I.ms that serve 
important speci al interests.' , . . 

, . 

Once we have your agreement to go . forward, 'on the specific 
proposals, we plan quickly to s;h,n;e a revised version of this paper 
with C;a.rol Rasc~and than with both Democratic and Republican Hill 
staff. al~d with ker cons~ituency gro~ps. 

. " 

http:prog"r.'C!I.ms
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,You should note that w~ have not' included severai important. issues 
" 	 inthiepaper:, particularly discipline, attorne.ys fees, sohoolwide, 

projects, increas.ed fiscal flexibility for states, school dist.ricts, 
and schools, a"nd the dettlils of proposals on technical assistance. 

" We plan to come to you; over 
t'hese and other issues ~ 

t:he next month for your, decisions ,on 
, ' 

" .,' 

~ , • j, 

!' . 
, < 

co: Terry Peterson, Kay' Casstevens I Tom Hehir, ,Carol Cicowski, 
Col'leenMcGinnis, Jess~ca Levin,Theda Zawa1za,Sue C:r:~ig,. Patty 
Guard" , 

/' 

.,' I 

; 
, \ 

\ ' 
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DRAFT 

, IDEA Reauthorization 

" School diStricts ,and states arounq the nation are actively engaged in education reform: 'The 
, (::1inton, adniinistration has forged new partnerships with states and cpmmunities to support" 
, their efforts' to ,d~velop flexible, ~oherent and compreh~nsive strategies foI' ¢ucational ' 
improvement based on high'standards for all srudents. The Goals 2000: Educate America' 
Act. the S~~~ol to WorkOppo~nities Act and the reauthorization o(tbe Eiemelltary,and, 

, Secondary Education Act promo(~ these comprehensive strategies based"on bighatademic , ' 
and occupational standards, imprbving -teaching. and strengthening parental involvement.. ' 

." \ ,". 	 . '. . 

, The·reauthorization of thelIidivi4ua1s wlthDisabilities Education ACL (IDEA) must reflect 
thkmomentum both in sP;,it andi'letter. The IDEAwa!\ enacted in November, 1975, and ' 

, has undergone numerous ieauthodza~ions. The latest amendmentS were added in 1991. As 
, we ulldertake the,reaintiorization process againwe,mu~t view this endeavor as 'an opportunIty 

to review a ,good law and improve and strengi:henit based on20 years Of experience and ' 
," implementation. ' ': " . . " ' 

, , 'The right of children with'disabilities to a free; appropriate pub"iic' education is grounded in 
the United States Constitution. Prior to 'the enactme1lt of the law{ almost one million . 

, , - children with disabilities were 'excluded entirely from- public, schools. Two landmark coqrt 
~ 	 decisions, Pennsylvimia Association for Retarded Childrell v.Commonwealth (1971) and 

Mills v. Boai'd oJ Education of the District of Columbia. (1972); established the conStitutional 
responsibility of SUites and local school disuic[s to ~ducate individuals with disabilities. The 
drafting of the IDEA wa."1 guided by the pri:qciples of these court decisions and wa~ intended 
'to assist. the States -in meeting their consti~tionalobligations, . 

.To quote trbm Sec.'60l(~) ot',lDEA: "It is the purpose ~fthjs Act to a$s~re that al1 children 
, . with disabilities have available t9"thcm,' within the timef>eriods specified in section 

612(2) (B) • afree' appropriate pl;1blic education which emphaslzes,' special education and 
related services designed to meet their unique needs. to assure that the rights of children and 
,their parents Qrguardians are protected. to assist Sriltes and localities to provide for the, '" 
:education.of all children, with disabiIitic;s, and to,assess and aSS~rt: the effectiveness' of efforts 
to educate children' with disabilities. I' ' 

. " . \' ., " ,'_ j _"'" . i .', _ ' . ' . 

,As we reyiew the purpOse and iiltenf of TnEAwithin the framework of twenty years of ' 
implementation, werecogmze our'vision must,refleCL lhe progress that has occurred and.the .. 

}Opponun1ties available'to children with disabiJjties that were unthinkable twenty 'or even'ten 
\-G II ~~P , years ago. Today; a basic goal of the law·· assuring lbat children with disabilities have',


fJv Jo- " access to education.... has been largely achieved. Today.' families can have a' vision for their 

(,,\(N~ child. They 'can participate 'in a pla~g process for -their child which is inclusive, 90th iIi 


, 1r;; " school arid cOmmunity,. and move~ toward a future with employmen[ opportunities, 
, \• rc:sidential community ,options an~ varying degrees of independence. ' 

In the pas!: twenty years, resuiti; for childr~nwich diSabilities have iniproveddr~ti~ily '" 

http:education.of
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Children with disabilities ~reno,!loriger ex~ludcd fro~ education..,Graduatien rates Mer 
higher. Rates of competitive eniployment arehigher. Today,'S6.8% of youth with . 
disabilities are competitively employed withinfJveyears of leaving school. ,This compares 
favorably [0 .the sitUation of Americans with disabilities, of working age, only one third of 

, whom are employed. [add data ~n savings from employmenrJThe number of children served 
in cO!illlyresidential facilities declined24% from 1978 to 1988- leading toa cost savings of 

. over $1 billion. '[add data on saY~ngs from deinstitutiOllalizationof de:velopmentally delayed] 

.' In ~dditiont the ~esearCh and und~rstanding of how to imprOveedl:lCational results for' 
. children with disabiI~ties has incT~sed ·signifi~tly. As a result of twenty years of researcli, 
de~onstration, dissemination and: technical assistance. thereexfsts an important knowledge' 
base about effective strategies fo~ teaching and learning for children with disabilities and a 
significant number of States. scl1qol districts and individual schools that are translating that 
knowledge into improvedpTactic:~. '.' , '. " , . . , , 

" 

!J. IDEA has beena,primary factor in this progress ,arid m~st/continue to open doors for'pcrsons . 
,with-disabilitIes.··. As Lhe AineriCans With DiSablliriesAct recoinizes: disability is',a natural, 

- ~( 'part of r,he human exPerience and! in no ,way diminishes the right·ofindividuals to participate 
. ,~~ in or contribute to society~ And. !improving educational results for cpildren with disabilities 

is an ,essential element of empowering individuals with disabilities to maximize employment, . 
economic self-sufficiency, independence a~d integration into society~ 

'. ' ..; '. . . ,..' . 

'However, while there has been great progress. there remain tremend.ous challenges. Over. 
the past two decades. iffiplementaiion of the ,law ~as focused on' access to a free and 
appropriate education and procedural safeguards to ,ensure that access. While attention to 
these issues is cIitical, we know that ids no~ enough. Now that children with disabilities 

, have been included in the clas,sroom. the critical issue is to improve educational r:esults; 
Despite' progress~ educational outcomes for students with disabilities reluain less than 
satisfactory. The students'serVed under IDEA are very diverse and represent a broad range 
of abilities. Too many shtdents, without approptiate interventions or supports, are failing , 

\ \- courses and dropping out of schoOl. Enrollment. in post-secondary education is low and there 
co""VlV, is a correspon.dingly,high rate of unemployment. Often thc~ students gct introuble with the 

law and spend' significant time in jail. Results for students with leami~g'disabilities and. : 
emotional disabilities areparti9ularly poor\- and these students are approAimately 60% of all 
~1Udents served under IDEA. ," .. . . 

.\ I ' 

We also know after twenty years that there is no "quick" or '~easyn fix, .. Hoping that the 
right thing will happen is not sufficient, nor can ,we continue along the'cu~ent pa~way 
without some improvements in the law. As we construct our: vision for the, reauthorization of 
the IDEA we must take an honest)ook at whafwe have leamedfromthe past twenty years 

. and make improve~ents to reflect these tindings. In this spirit. we have the opportunity to 
improve IDEA to ~nsureboth tba(the fundamental objectives ofthe law are more 'likely to , 
be achieved and that the existing'rights" and protections for children and their families are. 

, preserved and maintained. ' ' 

. ,(\ '. . AD'-originaJ goal' of IDEA was to ensut'(;' acc,css to educalioual opponunity.. An equally 
, \~'d/~ ;<CNNfo , 
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important goal wa~ to ensure_th~t ~r.udEmfs (docational s~rvices_ a~ 'placement are 
detennmed on an mdividualized~basis,' base'donthe unique needs-of the child, in' the ,least, ' / 

,restrictive ~~vfronment. 'To rea~h these goals we must f9cUS on ~Cachillg and learning,' 
educational results. ~dividuallzed approaches in the least restrictive environment. and 
ensuring that srudent$ w~th disabilities graduate,from high school prepared for independent 
Hying and work,or continued ed~cation. 'We must build on the experience and research:rur,' developed'in the p,ast tWentY yeats. 'As we know more about how children leam,we know 
that all students with ~isabilities.: given theoppoItUnity. can achieve more than we ever' " 

, believed po~~ible. It is: our respqnsibility, 'within the framework and the spirit of me law, to 
provide this opPortunity. " :1 ' -' ' ' ' 

, " 
, ' 

, Our vi~ion is constrU~t~ on a fntmework of tive key principi'es ~bat ciearlydefin~our 
, mission to improve results for stQdents with disabilities. ' ' ' ' , 

, 	 . . . 

(1) 	 Align IDEA with State arid local school refonn efforts to enabl~ students whh 
disabilities to benefit from those efforts. " ' " ' 

.; 

(2) 	 Prom~te high ex~tatioris for students with disabilities and access to the 
, general curriculum'in t:he; regular classroom, wherever appropriate. 

,(3) More effectively address individual student'needs in the least restrictive' 
,envU,:onment. ' , 

. 	 . . 

(4) 	 'Ensure that those who are closest to siudenls'-~ faniilies, teachers and ' 
priticipals -~ havethekriowledge and training they need to work effecti~ely , 
with, stUdeilts, and with each o~er. ' , 

'(S) 	 Focu~ resources OIl teachillg and leaming:, ' 

,The pages that follow suggest some n~w diI"cctions that will be critical to achieving each of 
, these principles. ' Both the five prinCiples and'the new 'directionS are drawn.from extended 

and in-depth consUltations with arange of ol;ganilalions and individuals conunitted to 
improving results for srudents with disah1Hties.' These principles and new directions reflect a 
serious and coIllprehensive review' of suggestions and recommendations generated by the ' 

"	'{ , Federal Register notice requestfug comment on the: IDEA reauthorization.' Some issues, such, 
\ as disCipline and Part H. will ~ address~d in separate 90cumems. " 

T~ new directions are designed to' achieve, these principles will rcquire' carefully selected 
refinements in Pan B of IDEA as 'well ,as substantial redesign of , Parts C through G.' ,These 
new di!eCtion~ ;strengthen the law by makirig i~ more ~caningful for chill:lreu withdisal;dlitles , 

, 	and their farp,ilies and in no way diminish the opportunities and safeguards guaranteed in 
, IDEA as it s.tands today. ' " 	 . 

FamiIles of children~ith disabilities stand· on the brink 'of ariexciting era'-~ all opportunity, to 
take,gianl steps toward.a.lif~ of independence and fUltillment for their son or'daughter,_ 'T~, 
results' of families, schools and advocates working together for the past twenty years arc 

, ~ 	 , ' . . . "' 

" ; 
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, ,~giIming to c?metofruition'a~;snldents are leaving the school system better equipped to 

,hve and work 'm their· communities. ,However, there is still much worle to be done.. 


: . 	 . 

I. ALIGN ~EA WITH S~ATE AND LOCAL SCHOOL REFORI\f ,EFFORTS TO ' ' 
-ENSURE A SYSTEM T~T ENABLES StUDENTS WiTH DISABILITIES TO . 

. BENEFIT FROM REFORM' , 

School districts. and states arounJ the nation are activelycngaged in education reform.', Goals 
2000, School to Work. and ESEA promote comprehensive strategies for education reform 
ba~ed on high academic and occuPational standards, improving teaching. and strengthening 

. .) , family involvement~ To ensure that children with disabilities henefit from these reform . 
efforts, we should strive for a sy~tem of education that helps all children, including children 

· with disabilities. learn to high standards. This reauthorization Can help to foster ,the . . 
:developmen~/of SUch a system.; I, . " , 

To understand what it really mearis to align IDDA with federal,. sUtle and local school refonn 

efforts, it helps to look at the major refonncQmponent.s. These include 1) challenging' ~. 


· standards and aligned assessmentS for all children; 2) comprehensive state and localrefonn 

plans; 3) high-quality professional deve10rmeni aligned to the standards; 4) comprehensive' 


. '. technical assistance;.and 5) whole school, rather than categorical, reform efforts. On a basic' 

'. 	level, alignment could' mean the linking' of special education programs' and processes with 

'each of these components. ' On a more fundamental level, however, 'this goal strives.to 
promote the transfonnation of our current programmatically-driven education system into an 
education system for all children. .. .' 

J We enviSionan~ edu~~tion ·5ystell~ that'would 'set high~r e~pectatiOns fO~ all stude~ts. give all 
students the opportunity to learn to challenging standards, and take responsibility and be ' 

· accountable for the success of all children. To. the eirentappropriate, students with ' 
. diSabilities'would have acce~~ to the same curricula aligned with the State's content standards 

that other students are receiving arid be inCluded in Sure and local assessments. The needs 
ofsrodents with disabilitie.c:; would: be considered as pan of State and local plaIUliDg for 

, regular education and notreganled solely as special education' s responsibility.' . All teachers 
(both regular'and special) would be ~rained to teach to' high standards. And the needs of all 
~hildren·,would·be considered as' S~tes revise licensing and certification standards for' 

/ 	 teachers. as local educational agepcies reform' governance and management ,to fOcus on 

improving teaching and learning. and, as Schools mobilize ~~e involvement of families and the 

'community in ref6rrningschools. In this context, special education would not be regarded as 

a separate pi'ograIIl or place for children w~th disabilities but asource of supports. for, 

children wi~h disabilities who need them' for a meaningful and effective education ... 


'Il1e' new directions we describe below are critical to the development' of a systtmthat meets 
, this vision. '. 

http:strives.to
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D. 	 PRqMOTE HIGH EXP~CtATIONS AND ACCESS TO THE 'GENERAL 
CURRICULUM IN THE REGULAR CLASSROOM ." . . 

\ ,/ . 

A crideal element of aligning IDEA with state and local education reform efforts is· 
. promoting high expectations for children with dis~bilities" co:riUllensurate. with their. unique·· 
n~sand 8c¢CSSto the general ~urri~ulum in the regular claSsroom. when appropriate. We' 
know it0m experience and from research tttat when we ba:ve p,igh'exPectations for students 
:with d!sabilities, c~x:e [heir a~c~ss to the general curriculum whenever appropriate; and 

" 

, provide them the necessary ac~~04ations and supports, many can achieve' to high . 
. 	 standards·- and all call a~hieverllOre than society· has- historically expected. < Despite our . 

knowledge. the educ.ation system :too often fails to' have challenging standards for these ' 
students Of-even lo tak~ respop.si~ilitYfQr their academic progress. Instead', too often, the . 
system provides a "w~tercd dow~1t ctirriculwn. fails [0 set meaningful educational goaJs, 3:nd 

; excludes them froni state assess~nts. While the original ilttent of IDEA was to ensure ' 
'" access to an appropiiinec:uu~ation based on indivjdual needs. includiIig access to the general, 

J....r curriculum,to the maximum. eXtent possible. special education isJ!2!V too o~n seen as a r' 
"'~. x~o' 	 "place" lO send srudents rather than a set of services and supports. designed to ensure students 

have meaningful and,effective access tO,the general curriculum and achic"l;'c tohigh 
sumuards. 

'-., 	 . 

There are t\\10 complementary and inter-related strategies for promoting high expectations: ," 
,(1) including students withdisabiiities. in state assessments; and (2) strengtheriing the IEP 
process to focus on access· [0 [he general curriculum and educationally meaningful goals:'. 	 : . ~ 	 , 

Challenging standards' and align~ assessments are a centnilcomponent of state and local 
, school reform efforts. One strategy to help cnsure that the education-sysLcm has high 

\.. 
, expectations for srudelitS with disabilities and includes them in school reform efforts>is· to " " 
, tequire that these students be inclu.ded in state assessments and thc results be publicly ,
, reported. When schools are' required to ass~ss stUdents with disabilities and report on the 

results; schools are more likely to focus on improving outcomes for students with disabilities 
and :stiJdents are more likely to have access to the general curriculum. ' , 

But, iIicludingsrudents in assessments is not alone sufficient to meet these goals. The IEP -
which plays acentral role in the implementation (If IDEA -- must also effectively supporL 
them. However, there is muCh concern in the field that IEPs too often fajl to include ' 
meaningful ~ucational goals designed to 'provi~e students with access to the general 

n ' curriculum aild the 'special education and supports to enanle them. to, attain high standards_ 
, . ,) , , While current law does not preverit teachers from developing such an IEP, curre~t law does 
,\xu:not sufficien~y promote th~develQPment of effective IEPs. .' _. . . '.- , ' , 

" 

Experience offer~ insight into ~hy this is the case: IEP meetings are often a discussion of 
only the few hours each day or each weekthe~ child is "in" special education and of short 
term o1?jectives' that bear little retation to how children . learn or their parents' aspirations' for' 
them. The IE'f' team is not reqUired. explicitly to explain why services are not'~eing provided 

5 
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, ,mth~ regular classroom; if that is the ,case: ,And. since 'the law does not require regular ' 
e~~cation te~chers toatteild IEP )neetings. for those students who-spend much of their day in' 
the' regular classropm, $e discU$sion qf what instructional approaches and services are . 
necessary to enable the student to achieve to high Standards ofteD' takes place 'without the 

" I, ',teacher,willI whom the student spends most of her time. As a result. the IEP prOcess toQ ". " 

,\n .~ '\ . ?~erir~sults ~ a,~exercise'1haracterizcd ~Y fragmented goallS. l~werexpectations, a~d' 
\~y \ Instr:9Ctlonallrrele~ance.. I "I . ' " ," '. " " .' . , 

""Y."~~~isa fair. ~un1 of co~,Jus that'this is in stark cOntrast 10 what ~ meetings should 

,,' v.AJJ'" ,be, an' opportunity for p~rents. ~d the child's teachers to discuss, ~ student's' progr~ss. hOw.'
a.

N \ X1ie' ,will ha~e access t? the gen7ra~,curr.iculum to the extent ~ppr~.~iate and aehie~e to!hig~o 'st'anda.rds. what speclal education: $ervlcesand accommodano~eeds to ,achieve to high 
: , 	 standards, w~ether ~'Will be incfud.ed in stai1dar~ or ~. altetnatfveassessments. aI;ld the . 

~xtentto which the student can r~cetve these services mtheregular classroom. After 20 ' 
years of experience, we have le$ed much about how the effectiveness of IEPs. ,but the law 
has not changed to_ reflect our knowledge _ In this reauthorization we should. inctcase the 
utility of the IEP' to preserve' the individualized educational planning that is central' to . 

.'~ffective. teachingand·leaming w.~le reducing paperWork-tequircinen~ that do notbendit' 
families, students or teachers. ' 

New Directions for 'Assessments: '

o 	 , Amend IDEA to require states to .includ' students withl disabilities in the 
genera~ assessments aligned with astate's on '5 naardS: w1.th few. 
~'. 	 '.~ 

o 	 Recognizing that a: small number ofs~dcnts with sign~ficant cognitive 
disabilities cannotapptopriatelybe incl1J.ded in the state assessments that are 
aligned with- their state's content standards, states-- in their IDEA plans-
would justify the extent to which they propose not to include srudents with 
'disabilities'from the state's assessments, and would phase iIi alternative' 
assessments for students whose participation in the general state 'assessment is 

, hot appropriate and, to report on' their performance. ,,', , 

States would report' on 'results of assessment~· for stiJdents with disabilities_, 
" 	 ' '~ . 
'The IEPW~Uld justify when the inc1m;ion of a~1Udentinjhe general state' '. ' 
assessment is not appro:priatC ,arid to docwnent [he ,alternative' assessment ,used. 

o . :As ~p~ropriate., P,rovidc: g~idance.that gc~e~~U:y.all.eXClusi,on·rate-e~ceeding I
·2% or the geij.era! populatlonmay be an tn1l1al mdlcator~of a pO,tential ", 
'ptoblem.' . . , " ..,." " , ',' ", ", . . .,':', ' 

': 	 ., . ',." . . ~,'- • • • I .". .l
.: 

, 	 \ 

I 

http:incfud.ed
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~ 
~ 

, ' 

New Directions for IEPs; 
c 

0, 	 Amend' the IEP provisions of TDEA to create a more- useful IEP that contains 
the following elements: ' " ' , 

" 

, (1) a. description of the sludtmt's present levels of pertormance. 
including how rb,e student's disability affects his ability to 'access tbl:

J 	 1 . ' • 

, general cwiic\lluDl all~ his present level of petformanCe in' relationship 
to that curriculum: ' ' ' ' 

, 'I ' 

.'. ! 

, (2) desc:riptton ~f the supports and accommodations provided [0 enable' 
participatio; in the regular curriculum and assessments ~enahle 
achievemenf to high standards, including supports to the stu~eIlt's, 
teacher; i 	 

: 

(3)' statemeJtof where these suPPorts and acconimod~tions (~lUding , 
special eduqation'instructio,n) will be provided aru!, if they are not 
provided in!the regular classroom. document why they are not;, ' 

, :; 

, 
, ,'/1 " (4) if a studbnt~ beCause of the nature of his disability or the special 

, ' t edU:catio1:l~servlceshe is rcceivingt needs differcilll,goais than those'I 

reflected in ~he general cUrriculum; a statement of me~urable :UUlUal 

goals, how those goals will be assessed, and a description of the 
supports and accommodatio.ns provided to enable the child to meet 

. those goals,: including supports to the student's' teacher' [no shon icon 
objectives ~()Uld be., require4]: ' 

'1 
, . 	 " \ 

(5) the projected date for .initiation,and a~ticipatedduration of spe9ial ' 
education services. supports and acc.olluI1od~ , 

,\' , (6) consideration ofth~ student's wogress" based on On-gOing,' .
\J classroom a~sessment. and whether the student continues to need 

special education or related services; 
) 

(7) if. a student has failed' [0 achieve ~xpec[ed progress in the general 
curriculum or the annual goals of the IEP,',a revision.of the student's 
program,to address this failure; 

, I 

(8) for students 14 and o~,c;rJ a plan forll'ansition, Including attention to' 
the student's, course of study (e.g., participation in a: school to work o'r 
vocationiil education program) as well as tJIe transition services to, be 
provided consistent with current. requiremeq.ts;- and 

" j 

, (~) consideration ofthe-parent~" aspirations fortbeir child and 
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statementdf how the paren~s'wi1Ibe kept regularly apprised of'their . 
child's progress (by means such as periodic report cards. paTent-te~cher 
meetings. etc .... ). '" . 

". . 0" ..;; Amend IEP provis~ons [0 require !hat at least one of the' student.' ~ regular ,
r\~.~. education. teache~(i)' in ,addition to the special education teac~er, aLtf:nd the 

· . v{'u'" " IEP meenng. i" ., . 


.. w·· "." '"1'" . .', . 
, :! 

i 
. . I .' 

Dl. . MORE EFFECTIVELY [ADDRESS INDIVIDUAL NEEDS IN. THE" LEAST 

RESTRICTIVE ENvIRtlNMENT 
. , . I: " 

.. . '1 , . .: 
'I . \ 

A central purpose of the IDEA is: to ensure an effective and individUalized education. . , 
· designed to ~ddress ~ch chil~'s ~niquc ne~s in the least restricli.vf: enviromne~t: .However" 

for many children, this promlseJ\aS not been met. In the yea~ slDcethe law ,was first . '. 
enacted, we have discqvered that .Fcrtain p~visions ofthe law create disincentives for 

... indjvidualized approaches in the .1~ast restrictive environment. Analysis of our experience, 
.. over the past 20 years shows that!thc'initial and triennial reevaluation requirements, tlie 

current categorical eligibility criteria. and the funding fOrPmlaall create significant barrierS 
to individualized services forstud~nts in th~least restrictive environriient.We discuss each 
in iurn. i

":i
,! 

< Evaluation, Annual Review and: TrienDiai Reevaluations 
• > , , ' 1 \ • 

In order to help students aerucvc to higher standards, parents. and teachers need to' have 
.usablejnformation about the student's funCtional abilities and wha~ supports and services she 
needS ;'·how does the student learn, what instructional srrategiesare most effective for this 
particular srudent. what progress ~hould he expected,. what supports or accommodations are 

· necessary to ensure; meaningful acCess to education. The iilitial and triennial evaluation and 
annual review are the, tools for obtaining this vital infomiatlon. In order 'to be effective. thcy 
should bc' instructionally·relevant, : fullctioil3l analyses' that help parents and teachers ' . 
understand both whether tl1e\:studep.trequires special education and related services· and how 
best to .enable the student to achieve to lIighstandards. . ' ~ . 

~. " !. . 

However, far too often, initial and triennial reevaluations consist of a battery of standardized 
tests that are not or only parti~ly related to the stUdent'S instruction or academic progress. ' 
They look primarily at which,()( the thirte<?n disability categories the student fits ~ithin in 

[ ?rder to place a label on the child ':- r~therthan. focusing attention on how the child fun¢tio~ 
. ' m the classroom.' And, annual reVIews oftcn {all to take a hard look at the results 9f,on- . . 
, ., going classroom based asses!lment~ what changes ,in the child's program are' necessary to " 

improve result,s, or whet1~r Uun:hild continues-to need special education and related 
,services. MO!lt professionals agree that the current stanite and regulations:result in cxcessive ' . 

1 , .. ,".,_ 

. ' 8 
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, 	a ~attention to identi~ and ~,the disability rathe(~ identifying the child's 
cyl/v v !_~ducatlonal needs. _ , __ : _" _' '_, ' " 

Evaluations ~ triennial rceval~Lions 'as ,currently implemented also detract resource~' from 

I 
_ the primari goals of te~~h.ing aIl4 learning. School psychologists spend most of their time 


administering evaluations, and rc~valuations_with little instructional relevan~ rather than ' 

working directly 'withsmdents, p~ents' and teachers to improve results.forsludents. In fact, 

even studentS with clearly pennapent disabilities must be subjected every thif1e years to, a _ 


' battery of tests to determine whe~er they remain disabled. Streamlining evaluation and 
reevaluation procedures to focus them on what is necessary will free up the time of school ' 
psychologists and other staff to h~lp more students., ' -', , " ,", 

, 

, New Directions for Eyal~tion! 'Annual Review and Trieri.niaIReevaluations: 

InItial 	Evaluation :: 
'; 

" . 
I ' " 

o 	 Modify regulations' governing initial evaluation,to promote more functional, 
, instruetionally relevant evaluations: , ' ' 

. i 

,Annual Review 
, ! 

o 	 Amend IEP, provisions to require that the 'annual review include consideration 
of both student pro~css based on on~going classroom assessment'and whether' 
the child contmues :to need ,special'education. or relat~d services. ' 

Triennial Reevaluation 

o 	 Under current'law, 'agencies are required 'to detennlne':whether the, child has a 
disapility at each reevaluation --even if the parent and school agree that the 

•child contin'\lcs to nave a disability. M6r~ver, the teevalUati9n must address ' 
all areas of ,suspected disabilitY, regardless' of die utility of the infonnatio~ for' 
the parent or the; school or whethe~ they already have that,comp'rehensiv~' ' 
information from other $ources. In addition"current practice in many districts 
is to sunplyre-a~nistel' the-same procedures that we used in the initial 
evalilation. regardless of their curientappropriateness. ' 

• .' I.. 	 ", • 

These, new directions would make reevaluation provisions, mor~ functional by • 
, 	 giVing the reevaluation team flexibility to detennme~ based on professional and 

parental judgment. ~hat procedures are nec~ssary to effectively deterriline 
what m_ if allY -- sp~cial education services the student needs to achieve to high

I:t )standard.!\. Tn a chapge from current law, public agencies would not be ~ 
required as pan of each reevaluation to Iriake a new detennination as to 

, 	 whether the child has a disability, unless the public agency or the parent . 
believes that such a 'determination is warranted. ' 

9 
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, ,Tn particular; the reevaluation provisions would be amended as follows: 
. ,~ l' ' . ..' 

,(1) D~fine ~reevalua:tion" as procedures c6ndu~[ed by a , 
multidiscip~inary team or group,of persons to detennine the child's 
c.urrent ,levtr1 of performance arid cduca~onal needs" including ~hether ' 
'the studen~ jcontiIlues to need special education ~ndces. The 

, pr,OCedures,.~d, to, co~duct a ~,eeValUati6n must include those tailored to. 
, assess specijflc areas of educatIonal need and not merely ~os~ d~signed

], to provide ~ingle gene~l intelligen~ quotieilt. ',' , ' , " 
I " 

j' , " , ' 


(2) While, cpntinuing the' requirement ,that a reevaluation be conducted 
, for each ch.ld with a disability every'three years, or In0re frequently if 
conditions tarrant .'or if the child's parenl or teacher requeSts a 
freevaluatio~. make the reevaluation more functionally useful: To this 
'end. requirq tltat. when a reevaluation is to be conducted, the P'Ublic 

, agency shalt. using a multidisciplinary team or' group of persons, ", 
, review exis~ing assessment and evaluation data regarding the child, and 
detennine ~hat additional data are needed to determine the child's 
.current leveJ ofpe!'formance and educational needs. including whether', 

, the student eontiniles to ~ed special education services. 

(3) Require :that, wh~n areevaluation is to be conducted; 'the public 
agency shall provide prior written notice to the child's parents that; 

(a) Swnmatizes existing assessment and evaluation data 
regarding the child; 

(b) , Info:r:ms the parent as to whether the evaluation will 

".\ ." 

(c) 

include a de,termination of whether the child continues to 
have a disability; 
Describes the evaluation procedures that the public 

, agency proposes to conduct, and the PUIpose for each 
,such procedure;',and , " ',: ' 

(d) In cases when'the agencr is !lQ! proposing to include a 
detenninat,ion of continued disabilitY, infonns the parents 

: thatihey may r~quest that the reevaluation also, include a 
: 'determination of whe~er the student continues to,have a 

disability. " 
, ' 

\ 
'.., ' 

~ligibility , 

Research shows' that ,the instrUction and services a student needs depends' upon an 
,individuali1.ed fuyctional analysis of the child, not the child's 'particular, disability category. 
Nonetbeless~ I,;urrent law fosters a :categorical approach to instruction and service deliver that 

, focuses sol!!ly on the disability cat~gory' without recognizing that nuiny students within each 

, '10; 
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9ategory have very different fuJdoxial, abilities and instructional needs. 
• T ',' I • 

I 	 ' 
,! 

The thirteen disability categories:in the law define who is eligible to be servc:duIider IDEA: 
In many cases, ojlee a student isidentitied' as being in a .particular disability. category, he is 
assigned to a program for students in that, disability'categoJ:Y to, be taught by a teacher trained ' 
in that disabiliLycategoIy.Howeyer, the thirteen categories in the law are based on medical 
models and stereotypical patterns! of performance for groups of pel'SQIlS' and do riot convey 

, "accurate i~o~~ti0l?- afx>ut an' in~~id~al student's edu~tional needs ,or how the disability 

affe~ts an mdivldual student' S a~lhty to succeed educ;atl?nally ~ ',' ,', , " ",' " 


, .' '. ..' 1 " . i . . r. . 

Federal law does not require the labeling of ' individual students, although it d~s require 
:reporiingoil the Dwnber of stude*tsin,each QisabilitY category. 'l:Iowever. 'd,le 'current 
statutory requirement that childrcjJ. be found to be in' 9ne of tllirteen medically determined 
:categories in: order ,to be eligible, imder IDEA in'combination withstamtory 'reporting, . . 
requirements have, fostered, a cat~goricalapproach to 'evaluaLing, labeling, placing and, serving 
children. This categoric,al apprQaFh is incon~i~tent with the basic principle ,of IDEA that ' 
children should be :;crvcd basedqn individual needs rdilier thaIl st~reQ(ypical assumptions. 

) . 	 , Not only is tl)iscatcgorical' appro~cb contra.l), tOOUE fundamental goals and our research on 
, . best' instructional' practices. ,but also giving srudents labels such 'as "mentally retarded "or 

,,' , 

t'emotionaUydiswrbed" stigmatiz~s tlies,e students and breeds low expectations. ~d•. 
"children,understanding·from their!lab,el 'that they.are not expeeted'~osucceedtfulfil1our· (, 
eXpCctations .by' performing poorly~' '.' 

The practice of labeling childre~tl in one of 13 categories also detracts from'the central,goal of 
schools: t~chingand learning. States are spending considerable resources on evab.~Iiti6ns to 
determine the appropriate diagnostic label (such as mentally retarded. learning disabled. ' 

. . . ., 	 ,
.autistic) for each ch,ild - with litt~e educational benefit. " " 	 ' 

.' ! -	 . 

Some states ~re ~lreadymoving t6'less categorical, appro~ches toeligibiJity ~nd service 
dclivery -~ and arc achievitig beLt~ ~4ucanonal results for studenlS. with disabilities. 
However. they find their pf,ogress: toward more effi~ient and effective approaches hampcrcd . 
by the current fegeral eligibility r~quirements. 'A revised eligibility definition could give 

, those 'states the flexibility .to move .forward t~ward less ~ategorical appr<?aches, while 

~ /'pC~ttil1g other SLalesto reJ:a~ th~ir current eligibilitycrite:ria. ' ' . 


" Undel:a revisedeligibllity definiti~n, the same children. would be ,identitied"asdisabied and 

, in· need of special education servides •• but the processes of identification would be 

il1StrUctionaIly relevaUL " . 


/. J • 

,'New Direction!; for Eligibility:, 	 .' 
\ 

o Amend IDE.t\ to re~lace'the current eligibility'definition with ~ functional 
, . . 	 " . 
~ ., . 

11 
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" i ' , , 

definition based on 'the fJist part ofSection ~04.A child ~ith a disability , 
eligible for scrvicds under IDEA, wuuld be defined as a child who has a 

, rrtt'7\''. ,\, ,,' physical. mental,' 9r emotional unpairment which ~ubstantiallylimits onc:or 
~'\.;V/" ) more major Hfeactivities, and who by reasontheieOf requires special, ' 
~ , " education. . ' , 

.. ' .:
; 

.', 

, 
.' 

This change in eli~ibilitycriteria would not affect who is cligible for services 
.. under IDEA. All students who are currently eligible would remain eligihle ' 
'under the ,new dertbition. And. as under current law. only studcnts who are 'in 
,need of special ed*adon services as a result of their disability. would be , 
eligible., Nor would this change require states to radically change their 
,eligibility criteria·) they could retain what they now ll:se. including a ' 
: discrepancy definition for learning disability if they so wished. However; . 

J., states that. were rea,dy to move towa~ds less 'categorical eligibility criteria and
)1assessments. consiStent with section 504, would' be' able to. ' , 

, 
··.Formula' 

,To ~chieve our goat of. ensuring thai every child· receives an'~ppropriate edUca~ion in the· 
least: resu'ictive enviromrient and receives services based on individual needs not label, it is 
'critical that federal and state fmancing systems d() not create disinC~ntives for appropriate' . 
placemems and'services; Unfonuna1etY. curr~nt law and many ~tate financing systems do' . 
just that. ' _ ) , 

. Twenty 'years,rigo,vvhen the federal law 'was first developed, Congress found that onemllllon 
, . children with disabilities were excluded entirely from the,public ~chool system and many , 
children with disabilities were partiCipating in regular school programs but their disabilities 
prevented them froni having asuccessfill school experience becatise they were undetected. A, 

,critical purpose of the law. was, to .cnsure that' children with disabililies were identified: and . 
served.. A funding formula that funded states based on the. number of students identified and 

" served created appropriate inccnt~vcs to identify children and serve lhe~ under IDEA. ' ~d. 
those incentives have been successful-- over 5' miIHon ~rudents\ are served under IDEA and 
the· number increases cve,ry year. ' , ; , 

. Today, the major policy concern is not that millions of disabled chUdIen.are notidentifi,ed or 
'not enrolled in schooL Critical iss'\les instead are that too many children ate served ,iIf ' 

inappropriately resulctivc cnviromnents. and, in some' conlJlluIliues. tha~ children -
particularly minority children -~ are often inappropriarely identified as disabled in order to . 

: generatcfunding to either IemQve,1ilem from' !:lIe regular, classroom or ,purChase extra. . 

services tor them. . ' 


,The current federal funding fonnula often creates· incentives that add to:these problems -- and 
creates disincentives for those 'states that seck progressive solutiuns to them..' For example; . 
states such as Vermont and Penrisylvania have embarked on aggressive programs of early. 

12 
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intervention and pre-referral in' order to serve students with disabilitie~ in a less restrlctiv~ 
and more appropriate manner: Yct, ,as ,they engage in these practices to serve cp.iidren e~rly 
and inclusively --practices that educators and -families agree are ex.cmp1ilry -~ they find the 
number of'students identified, as needing special education services ~;. and thus their federal' 

, funding, -. is declining. The federal, funding formUla thus is a direct ,disincentive to best 
, 'practice. Allocating funding to states ba~d on census,·- that) iS,the total number of children. 
, in, the state -- would create incen~ves for states to undertake refonus 'such ~,s pre-referral and 
early: interVentio,Il and ,disincentiv~s for over-representation of minorities~ , Such a: change, ' 

,would- not affect procedural safegUards or the requirement to' identify and serve all children, 
with disabilitie,s who, need speCial,: educatiqn. Allocating fundmg to states based on census : 

"would also simplify administration of the program '~- reducing dil,ta collection burdt:Ps and ' 
avoiding the problems of inaccurate child counts. /, ' 

State funding fonnulasfrequently:>also contain disincentivesto, appropriately serving students' 
'itl, the least restrictive environment., For ex.ample, in somc states, if a district seeks to keep a 
child in his neighborhood school because·it believes that the. student is appropr~tely served 
iri the regular ,classroom, the' state will not pay, for the supports and accommodations ,ibat' . 
cbildneeds to be able to suceeed'ln that less restriCtive environment. The lack ofstate 
funding in this instance is' due solcly to the state's' funding foitn~la, not the needs of [he 
srudent.' Indeed.' that same state would pay most or al1 of the cost of an' experisive separate 
pl~cement.. Notsurprisingly, research s~ows that states that pay districts more for teaching 
special educatiori students in r~strictive environments have fewer sttldents -in the regular . 
'classroom. ' " ' 

. New Directions for ,the Formula: 
, 	 . 

o 	 Amend IDEA so that allocations to states over 'and above their FY199S 
funding levels would be based on the total number of children in 'the state.. " , 
regardless of the number of childreIl identifi~ 'as disabled. , 

Amend IDEA to require states to deinonst~te that ,their 'state fundingfonnula 

, does not create incentive~ for. providing, education in a more restrictive , I 


environment than is perinittcd by the LRE provisions. 
" 


IV. 	 • ENSURE THAT.F1\MILIES, TEACHERS AND PR1NCIPALS HAVE THE . 
KNOwLEDGE AND TRAlNING THEY NEED TO WORK EFFECTIVELY· 
W.TH STIID~NTS AND WITH: EACH OTHER ", 

Developing· an educational system in, whicheach chlld withdisabilitles has· the benefit of high 
expectations. acccss to the general curriculum witIl tile individualized suppons at:ld '. ' " 
accommodations he needs. in the regular educationcbssroom where appropriate, requires ,. 
improvcd practjce by teachers and administrators and new relationship's betw~n"teachers and 

. ·families. Achieving this ~oal wil1~otbe possihle unless families, teacners and principals', 

13.
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h~ve the knOwledge and trainirig:lhey~eed to work' effectiVely ~ith students and 'with each 
other.. ' ' '. 

Developing knowledge;~ra.ining, and bener working relationships . will require new' 

. approaches that buil~ on our increased knowledge ofwhat works .for improving educational , . 

, resUlt~ for children with disabi1it~s. .First, the discretionary programS .authori7.ed under Parts 
C thr01igh G of IDEA should be :res~ctUred in ways tha~ support:' (1) intensive and powerful 
professional development that enables general education and special education teachers and, 

: p,rincipals to help students with disabilities achieve to high standards; (2) research that, 
continually expands our knowledge of how to improve educational results for stUdents with < . 

. disabilities; (3) technical'assistanee that assist~ educator~ in using thc lessons from research 
, iulhe classroom;· and (4) increased attention to assiSting families in helping their children ' 

'. achieve to high standards. Second,' specific steps should be taken tostrellgtheu'working' ' 
relationships between families and, schools in,three critical area~ -- inCreasing involvement of 

. families, in decision-making, iInp~oving. information available LO families, and reducing , 
. adversarial dispute resolution. ' 

A. ,'Restructuring the Discretionary Authorities 

For 19 years. the discretionary authorities have played a critical role in'supporting the 

development of knowledge about thc needs of children with (usabilILies.• However, few 

dispute that these 14 programs ate not, achieving ,their potential and could do far more· in 

supporting the efforts of families" teachers, schools, administrators, researchers and. _ 

institutioJ,lS of, higher education to work together to improve educational results for children 

'with disabilities.' , Under c1lITent law.' the 14 separate ,discretionary programs are~ free~ , 

standing and self-contained rather tllan tools for meeting the broader pUIposes of IDEA and 


. improving the implementation'of Pm1s B andlH. Not only does the multiplicity and narrow 

focus of the programs impede the development of powerful~ coherent approaches to ,\ 

improving ,results for studellts with disabilities. but alsQ there are .significant gaps In current 

authorities (e.g .. model projects for !i:tudent5 with learning disabilities are limited to chjldren 

under ayears old; model pl:0jectS' for drop,,:out prevention are limited [0 students who.are in 

high school or ,whoal'e severdy einotionally disturbed). In addition, adm4ristering the' '. 

numerous diScretionary programs req~s significant federal staff: As we work to make , 

government smaller and more efficient, there 'will be fewer, OSEPstaff to administer ~ese , 

programs -- making effective adminislr4tion problematic. . \ , 


. \ ,'! 

What is needed is a cOlllprehensive and ,coordinated approach for using discretionary funds to 

improve tesult~ for students with disabilities by e~uring that families and teachers have the 

knowledge and train.illg they need to be effective. 'This will require anew emphasis on 

systemicapproacbes to. improving implementation of Parts Band H; a powerful research 

,strat~gy; a wcll-coordill3.red·sYSlemot'technical a~sisrance that addresses the . most pressing 

needs of States efficiently and effectively; enhanced ability for State ag~ncies to carry out 


'their own plans for program improvement through professional development~ technical 

assistance and systems change activities; aDd petter coord~~ti~n with other program 
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, improyement a~ti~ities funded other su~h aulhorities as Goals 2000 and ESEA, 

Perhaps no, other activity will be, mor~ crHical in our effon to improve, 'results forstndents , 
with disabilities than ensuring t:har teachers and other staff: serving students with disabilities 
have theneccssary,skills aIKfkOowledgt: to address their' special needs. The need for' t 

professional development is partic:ulatly acute as States provide 'for participation of students' 
with disabilities 'in cu(riculum'ali,gne~ with State standards and the placement of more 
students in :reguJar Classrooms., ;: 'r- , 

Historic~ly, special education and r~gular education have ~perated as sepan,.te systems, with 
,separate bureaucracies and separa~ training programs. even though today the majority of 
student~ with (disabilities, spend al~ or part of their time in regular education classes. Most 

, "regular" education teachers have never received training on 'working with students with 
,disabilities., Most special education personnel 'are ill-equipped 'to work in regular classrooms 
because'tlieir trilining focuses ,on serving students with disabilities primarily in segregated 
environments. ,This situ:ltion is siowly changing as more States are requiring special 
. education training for new regular education teachers. and 3.:1; more jnsti~ti6ns of higher 
, ediJcation are combining their Schnols of special andregtiIar education. ' However.; these 
'reforms only, affect new reachers.' The bulk of the educational' work, force remains wIthout 

, education or training to serve stuQ~nts with disabilities.' 	 . , 

Curre~t professional de~elopment activities too oftenpcrpetuate ails status quo. States are' . 
required to plan for comprehensive systems of personnel development (CSPDs) but are given, ' 
few resources to ilnpleme~t them. 'Because training.of ~'egular'and special education teachers 
proceeds on different tracks. little training is g;ven :regular education,persQnnel to provide 
special education services even though most students with, disabilities are educated in regular 

, 	 eduCation classrooms for all or part ,of the day. And, insufficient training is givenspeeial '" 
education teachers ,in the contcnt.knowledge necesSary to help studertts with ,disabilities learn 
to high standards or the skills necessary to ~ork in integt:ated c~assrooms. 

Moreover. instiwtions of higher education. are . the primary recipients of Part Dfunding but 
too often function independently of the needs of Stales for personnel., And, programs, to 
develop new pre-sen'iceand in-service training programs .are not linked with ongoing,State 

. personnei development aetivitie~ or to b~oader State and nati,onal goals such as the 
development ,of model national·standardc; or cross-~a~egorical' certification. Finally, the many' 

, ' separate 'independent awards made under Parl D hinderoveraIl refonn of teacher training and 
systemic changes (e:g .. portable certification requirements and reducing overspecialization) . 

. that wou1ct help' address the nCcd for qualified personnel. ' . , 

What'is nceded is high quality professional. development for all reachers, and school 
administrators who work with student~ wi.th disabilities designed to ensure high expectations, 

.' access·, to the general c9-rricuIum and appropriate services and. suPPOrtS provided, whenever 
j POSSible; in the regularclassrooni. . . 
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, 
New Directions.for DiscretionatyAuthorities:

,' 

0, 	 ' ~end IDEA to create four powerful new discretionary aU1:borilies dlat would ' 
, , replace the current Pans C through G. 1befour new aut.horities would be: (1) 
, Professional Development; (2) Research and Knowledge Development; (3) 
Technical A&'Sistance and Systems'Change~and (4) Family TrainJng.· Each is ' 
,described below. 'In 'order, to ensure that issues conceniing tlie special needs of 

" children with low-incidence disabilities are a:dequatelyaddressed in the, four· , 
, " 	 I ' ,"

,discretionary autliorities, there woul~ be a floorfo( discretionary spending on 
low-incidence disability. ' 

, \ 

o ,ProfeSsionalrie~elopment 
, 	 . 

A restructured IDEA professional development,authority would contain the 
, following four ~renlents:' (i) Nadona1 activities to support state of the, art 

,·practices and promote portability and cross-caregorical approaches; (iO 
Activities ,to huild capacity of college,s and' universities to ensure strong 

, leadership in regular and special education administration and teacher trainitlg;, 
.' (iii) Regiona1 grants to colleges and universities for'increasing supply and 
, quality of personnel to work wilh students with lOW-incidence ~isabUities~, and 

(iv) 	Gran.t!~ to SF.As for training ofalLteachers and pMcipalsworking with " 
. students with d~bilitiestied to ESEA; Goals 2000 and an IDEA professional . 

development-plan. ',Each is desdibed-in detailbelow . ' ' . , ' 
'. ' " . . 

(0, ',.'" National activities to leverage the professional development system' 
and build capacity of Institutions of higher education and state· professional 
development programs and prom9te state of the, art practices. , This would , 
be a 'general authority for national· activities such' as development of exemplary , ' 

, :m:easur~s of aSsessing teachers and staff for licensure and certification; 
,actiyities to promote cross-cat~goricitl approaches to training., certification. and 

, " licensure; and, activities that promote portabilitY of cer:tification. . 

(ii) " , Activities. to develop capacity ofinstit,utions of, higher education to • 
ensure strong leadership In regular and speci3.1 education administratjon , 
:uid teacher, training. Currently, approximately $10.7 of Part D funds, are 

, used to support the ,development of special education leadership personnel. 
, including teacher trainers, administrators~ and rcscarchei'S~ In ,order· to , ' 
improve results for studentS with disabiliti~s. this program should focus on 
ensuring that Ph.D ~evelleadership personnel in both ·regular 'and special 
,education have the skills and training Decessary to help students with 
dis~bi1ities achieve to high standards. 

'.'The newauthoriiy would continue to,provide schol~shlpsand'stipends, but 
, (. 
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, would maximize tiieir'effective~es$,in improving pre.servie~ training py: (1) 
, giving pref~rcnces to institutions llJatconneci their special education and 
general educati,on programs; (2) supPortiri.g aiteruion to speeialeducation " 
issues in regular education programs, for principals and other administrators: ' 
8nd (3) targeting awards to programs~t are researcb-based and 'support best 
practices. ' " , 

" ) 

(iii) Grants' to inStitutions of hi~er education fC)f increasing supply ~d 
quality of low-incidence personnel. In many areas, of the country th~re are 
signiticam, shortages ,of personnel Qualified to work, with students with low

, incidence disabilities' --autism, traumatic· brain itijury, dcaf,blind, deaf-blind, 
significant arid mqItiple disabilities. 'However, the current program is not' ' 
effectively meeting: the need. There are'nowseveral hundred separate grants 
supporting pre-sen?ce for low-incidence personneL Not only does,the' . 

'" 

geographical distribution of grants bear no relationship to ,the distribution cof 
teacher shortages, but, also most programs are extremely sma11· -- many with 
,only 'one professor;' , . ' . 

, A restructured low-in~idence pre-service:; program would phase ina I-c:gioIial 
approach to support the development and long-tenn sUPflort ofhigh~quaIity 
programs. Elements of the program would include: (1) grants would be made 
for pre-service programs by region for each low-incidenCe disability category; l 

, (2) grants would be, fewer and larger to promote high quality programs and to 
'promote cross-categorical apprqaches; .(3) grant'i would be made to 4tstitutionS 

. of highcr.cdueation or to regional consonia/of such insuwtioris and SEAs; (4), 
grantees would have,to show'how their program would me,et the needs of the 
States iI! the region; and (5) grants would support portability of credentials by 
requiring' States to indicate how they are wodcing with other States in the' 
region and with the grantee to enSure portability of certification for stUdents ' 
trained in the,program. ' 

/ " 

" 

,(iv) . Grants to SEAs fOl' IDEA prof~ional clevelopmenl plan to support ' 
training of all teachers working withstu(ients' with disabilities. The pew , ' 

, ,,"uthority would build on the newly enacted profc:ssional development . , 
authorities of Goal~: 2000 and{ESEA to create a. cohesive approach to the " 
training ofall teachers. It would also makeJDEA professional development a 
driving force for. improving the entire IDEA program by· giving States the 

, tools to address ·professional de~elopment under IDEA in return for increased' 
accountahility for attaining positive outcomes f9r students with disabilities .. 

In order to give States'the ability to develop viable tra.i~S systems, funds 
would be distributed to the States Qn it formula basis to meet their profeSSional ~ 

, development needs for teache~ of students with disabilities .. At the heart of . 

, " 17 
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. . . this new ~uthority :would be a state plan, for IDEA p!ofessional'develepmcnt 
. linked to. both the everall state IDEA plan and lo the State's Goals 2000 and 
ESEA plans for professional ,development. , . 

The State IDEA ptofessienal development plan would pre vide the framework 
f<?f prefessio,nal development for all teachers and adIhinistrators wotIdng ~ith 
srudents with _disabilities and the framework fOf'expenditure oiall IDE~funds 

. used by the State for prefessional development (both grants under Part D and 
any of the Part B ZO% State set-aside used fer professionaldevelepment) . 

. :; 

. The 'new authority ,~ould encourage ~ep attentiente in-service train~g and 
increasing the q~ality of the. current work force~ while also recognizing. the " 
State's obligation tQ take responsibility for teacher shertages in high incidence . 

. areas .. We believe:that. except in exceptional circumstances. market force~ 
. ,.sheuld ensure. an adeqUate supply of hlgh incidence persennel. . 

in additien. the st~te plan weuld be tied to qSEP IIlenitering by requiring. 
'States to show'· how Their professionai development sup.tegyaddresses . 
deficiencies identifIed in menitoring (iIicluding insuffiCient numbers 'of 

, , personnel). Cur:rently; there is no Jink between. state .CSPD efforts. and ' 
'menitering findings. Requiring state pla~ to. address ~onitoring findings ~- , 
and giving states resources to address problems -- would creal:e.,a "continuous 

'. improvement feedback loop"that'ceUld bc a significant. step in our efforl!Slo 
improve implementation of IDEA. " . , . 

. . 

o . . . 'Research and Knowledge Development
. ','. . ~ \. , 

( . This' authority would sUPPOrt research. development, modeldemons~tions. . . 
. outreach,and synthesis studies fer all disability ca~gories and all age ranges. : 

/ It would invite broad-based planning from varihu.~ constittlencies in develepIng 
. . a comprehensive, long-range research and .qeVelepmcnt agenda and would' 

support largescale evaluations and assessments that have the potential to 
significantly increase our knowledge and improve the 'implementation of . 

• ? IDEA. '/ Research would be' systematically developedthrbugh. demenstrations, 
disseminated thieugh eutreach Systematically. and linked to technical . 
'assistance. '. ,: . \ .' . . 

. 0 Tech~ica. Assistance and Sy~tetN Cha~ge' 

This authority would support a range of coor,dinated technical assistance 
. activities, such as statewide systems change grants, resuurce centers, and' . 

. linkages to the comprehenSive technical ;assistance centers to be' funded under 
ESEA.: Activities weuld be designed to ensure that the lilOSL current' . 
knowlecige is rapidly communicated to educat011l; to enhance the ability of . 
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, State education agel1cie~ to carry' out their own plans for 'program' 
" improvement; and to promote better coordination with other proaram , 

improvement activities funded under such authorities as Goals 2000 and ESEA 
in order to leverage tbose resources ~d provide tor the inclusion of students 

,with disahilities in:,school refonn activities. ' 

o Family Training : , 
Thisautl)ority wouid build,upon and strengthen ,current family' training' , 
projeCts. ' ' 

, " 

B. Strengthening Working,Relations,between Families and S~hooIs ' 

Familiesare a child's first and best teacher and [heir most important advocates. While tne 
IDEA,creates a strong framework for famiIy::school collabOration; more could be done to ' 

r strengthen working relationships ijetween families and, schools. Buil<iing upon current family 
training centers and heightening their focus on improving educational results for children is 

, an essentiai element of an 'overall' strategy. We believe that other key elements of an overall ' 
, strategy include increasing involvcment,of families in decision making~ improving r;otice' 

requirements. an4: reducing the adversarial na~eof the ~omplajllt ~ hearing process'. 

Involvement- of families, in decisi~ns aboilt their child's ,education .are' at the heart ofthe ' 
IDEA framework for fnmily",school collaboration. Yet, :families are often excluded, from 

'fundamental decisions regarding the placement of their child. While families,are required by 
,law to be mcluded in IEPmretings. 'there is no requirement tllatplacemem decisions' be 
made by the l.~p team or that families be 'included in making placement decisions. 

Deiailed notice to families of their right~ iss critical safeguard, yet families often receive 
notice of' their rights in aJ>lizzard of overwhelming alid duplicative notices written in 
confusing "legalese." CUrrent law require~ fu1J explanation of all rights whenever the school 
notifies the family, of a proposal or refusal to initiate or change' [be identification, evaluation,' 
or educational-placement of a child' or the provi~ion of a free 'appropriate public 'education to 
the child ~ which can happen several tiriles a year. IDEA reauthorization should ensure that, 
'families receive •• in understandahle language and format. and with appropriate frequency-
the information they need,to make informed decisions; and should also reduce tbe amount of' 
redundant.jnfonnation that puh1icagencies are currently required to provide'to families. ' 

r ' 

, ', 

,The complaint and bearing proces~are central to implem.ent~tion of the law. However, due' 
process should be a last resort when less adversarial methods ,of resolving differences 'have 
f.iled. Due process hearings general1y are very costly in tenns of, time and' fInancial' " 
~csources, and severely strain ,families' and. school personriel's emotional resources and good 
wilLM:oreover. our experience under the Act indicates that due process is most eommonlya 
very lengthy process and student needs may go J.ilontbs or years without being addressed 

. . . \ 

whi1e lawyers'continue to battle. Many states have'created mediation systems which have 
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\, ' ,'been ext,remely $uccessful in res61ving fa.rriilY~!\Chool disputes qujckly and effectively., ' 
However, ,states are not required to o!f'er mediation to families, and in a number ot~ states. 

, ,families often have no opportumtj to resolve disputes by mediation., ',' 
, , ' , ' , " , ' " 	 I 

, > 

, New Directions: , ' , 

0, 	 M04ify regulations' to require states (0, include families in placement decision.~. 
, 	 \ 

o 	 Amend IDEA notite p~ovision to require mat families receive notice of all 
e~sential safeguards ,once a year and that they receive notice of specialized 
information whenever mat information is relevant.: (Por example. notice of 
specific' due' proCes~ hearing requirements woUld' be' provided' wbCn th~ .school 
proposes an initia~ evhluation~ when the fainily or: agency initiates a hearing, or 
when. the family requests ~nfonnation.) , 

o 	 'Requir~ state agencies to offer mediation as an option for dispute, rc§olutJ.on ' ' 
and require the ~liool district to engage in' mediation if the, family' wi.!\hes to ' 

. mediate. 	 Ensure that m~iationcannot be used: to' delay/or deny, access to due 
process. 

,\ 	 ' 

V. ' 	 FOCUS RESOURCES ON TEACHING AND LEARNING ' 

, Over the past twenty years, the IDEA and the implementation of the law have focused on 

proces~ without sufficient anerition to educational resuits for children with disabilities. the 


" 	focus on process without an equally strong focus on educational results ,for children ~ith ' 
disabilities. 'in rum, burdens schools, teachers and families with instructionally irrelevant 
activities and unnecessary paperwork. ,It will be far more difficult to achieve the $ignificant 
improVemeembodied in the ,other four principles without concomitant changes' in how . , 

, states an~.lo~a ' focusthe~ atte~tion an~ use thei: re~ourccs,' The IDEA reauthorl~lition " " 

must maXI the extent towhlC~ speCial educatIOn re~ources ar~ devoted to teaehmg and , 


, learning of childrcn with disabilities and must promote /agreater focus on, quality and results. 

not soLely on processap.d compliance. 


/ 
, J 	 . >, 

Many of the, new directions discussed above,wilJ help, to focus resources on teachipg an~ , 
learning. In particular" ,?ur proposed new directions for IEPs, eligibility;, initial and uiennial ' 


.evaluations. alld mediation will help to focus energy and re80ur~es on activities with clear , 

, educational benefi~." '" ' 


'In the case of IEPs, new atte.qtion to ~ss to the gcnt:rdl cumculu:r;n and state assessments 
,will help ensure a foCus on educational resuIt~.And, the replaCement of short-term 

objectives with meaningful annual' goals and regular reporling to the family of, the Child,' s 

progress. will eliminate a paperwork requirement that most agree has little educational value 
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Imgust 31, 1994 

TO: CHR 

FROM: Bill Galston 

SUBJ: Reauthorization of IDEA 

This morning I attended a two-hour meeting on IDEA chaired by 
Secretary Riley at the Department of Education. A number of 
outside experts were present (a list is attached to this memo). 

As you might imagine, many issues were discussed, including: 

,0 the significance of Goals 2000 asa framework for special 
education; the distinction between kids who can meet national 
education goals with special s~rvices ,and those for whom the 
goals must be realistically adjusted 

0 'performance-based evaluation rather than t~e current 
special education obsession with' process( 

'0 perverse'program incentives that generate 9verassignment to 
special education programs 

o the need to avoid programmatic and physical segregation of 
special ed 'from "regular edIt whenever possible 

o the importance of moving to earlier and more concentrated 
int_e_~y.ent.ion as an alternative to longterm placement in ,special 
ed for many kids 

o the central role of programs such as_Reading Recove~ in 
effective early intervention 

No firm conclusions ,were reached, but it's clear that Secretary 
Ril;ey is now taking a_~rsonal~interest in this legislation and 
intends to conduct a series of meetings--including some with 
cI:.it:.i.c_s_and_s~j3-pj:ics, none of whom were preaen:t-i-f.l-the-I:oom 
today.
'-=-



List of experts and invited guests for the August 31 IDEA meeting 
with secretary Riley 

',Brian McNulty, Ph.D. is Assistant.to the Commissioner:of 
Education in Colorado and Executive Director of the Office of 
special services. Prior to this, Dr. McNulty was state Director 
of the special Education Services unit for seven years. 

Diane Lipton is Staff Attorney with Disability Rights Education 
,and Defense'Fund (DREDF), a national law and policy center 
working for the civil rights of people with disabilities. She is 
the director of DREDF's State support Center, which provides. 
technical assistance on disability and·special education law to 
legal services offices throughout California. Ms. Lipton is also 

-the Directo~ of DREDF's Children with Disabilities and Family 
Advocacy Program. 

Robert Slavin is Director of the Early and Elementary School 
Program at the Center for Research on Effective Schooling for 
Disadvantaged Students at Johns Hopkins University. Dr. Slavin 
has authored and ' co-authored more than 140 article and 14 books. 
He focuses on early reading intervention programs such as Success 
for All. He has coined, the term ~neverstreaming~ to describe",a 
focus on keeping all children in the mainstream curriculum and 
class by intervening early to prevent academic difficulties. 

'Charlene Green is Associate Superintendent in the Chicago Public 
Schools. She is disabled and comes from a minority background. 

Asa Hilliard is a professor of educational psychology in the 
Department of Educational Psychology and special Education at 

.Georgia State University. He focuses on the evaluation and 

assessment used to place students into special education. He 

recommends changing the assessment tools and to provide "dynamic 

assessments" with meaningful information and full description of 

how each student functions. 


Edw~rd Lee Vargas is Division Superintendent for Support 
Services, Santa Ana Unified School District, Santa Ana, 
,California. He has a background as a special education teacher . 
.	He is mostly concerned about increasing accountability and about 
providing schools with the flexibility to improve the academic 
performance of special education students. 

John Pannell is principal at Malcolm X Elementary School. His 
school is part of the early 'childhood inclusion programs in the 
Distric of Columbia. 

Nancy Williams is a-third grade teacher at Myersville Elementary 
School in Myersville, Maryland. She has experience with both 
regular and special education students. 
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'. SO v {'c e.: oj'(E~f( f10J<!!v ). 

I r 

"SJ;:!ec1al EC2ucat1on: separate ancl Unequal", icSentifiecl " numl:ler 

of critical !SAues which the education system must address. 
-"--1 

A~\t1g'tT tA-oce of 'tn: 41'1 ..... £1014 ef education teeognlz. ~ha't' Q'- : 

must Qo-a- better-jab 6daeaLi"~ ehil••eft wit~ .163»....... &~ 

ftlaj e.Uio¥ or· rhem 8ai", e::t::'=::/\ft ::: r::;~r9QPd'~ 
il:\Cluded -1n-every- ~..of Id94at"lw t It is th. -

/
reCo9niticn of what the e~at1on system 1s ~oinq rlqht that I 

believe to be painfully omitted from the article. Unfortunately, 

this omission will result 1n the public havinq a 1••• than 

balanced view or what 1s happeninq 1n special e~ucation. There 

have been Gi9n1ticant acco~pli9hmants and positive chanqes ter 

~hilclr.n and youth with eliaabiliti•••s a result of the passs98 

of P.L. 94-142. 

When P.L. 94-142 was passed there were hundreds of thousanda of 

students with 01sab11it1el who were denied public eduoation. 

Also, it is i~portant to remember that at the time at its passdqe 

larqe numbers of students with davelopmental disabl1itlal were 

pla~ed 1n institution.. ~he ~busive oonditione that th••• 

children experienced intnese settings vere well-doeumente4 at 

the time. The provision of tree appropriate public .~ucat1on tor 

theae stuclent3 has enabl.d thousands of children to stay with 

their tamilies in their community. 
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I would like to al~o point out that WhQn th@ law waa passed 

edu~ation was just beq1nninq to rQcoqnize the needs of ~hildren 

with learn1ng dlsabl11ti@s, students with normal intelligence who 

had siqnlt1cane difficulties learnin9 to read, write, or 

calculate. Though ve have much to do to improve the educaticn 

these children receive, we know from r@search that when the•• 

students receive sufficiant help and. QCC••• to appropriate 

curriculum, they are likely to Qe successtul. employed adults. 

We also know that when these students are simply placed 1n 

general education programs w1thout support and accomm04ations, 

they cttan fail and are far more likely to drop out of school and. 

be unemployod.. 

It ve are to make th@ promise ot P.L. 94-142 • reality tor all of 

our natian'a 5 million children and youth witb diaab111ties, W. 

must address theprobleros encountered ~y the f~ald while 

pre.erving our hard-won qatns. W@ should never return to the days 

When digabled children and thei~ ta=ilie. vere 4en1e4 tbe riqht 

to appropriato education. 

Althou;h wa have o@votad siqnificant resources to educate 

disabled children, the cost of ne~lect1n9 their needs, will ~. 

far greater. Disabled Americans have the hlqhese unemployment 

rate ot any minority group 1n the Un1t@d stat@s. Pre.ident 

CUnton has @l'Ilphatieally stated that, tlWe d.o not have a peraon to 

Waste. II Improved access to effective education fer people with 



I 
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~1 

disabilities is cen~ral to a=hievinq that vision. We are thus 

committed to insuring that the riqht of children with 

disabilities to an affective, individualized, education 1s 

preservp.d throu9h improved implementation ot the IDEA. 
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. DEPARTMENT OF EDUCAnON 

34 CFR Parts 300 and 301 

RIM 1820-AA89 

Atalstance to Stat.. for the Education 
of Children with Dlaabllitlea Program 
and Preschool Grants for ChHdren with 
Dtaablilties 

AGENCY.: Department af Education. 

ACTlON: Final regulations with 
comments invited. 

SUMMARY: The Secre"..,)· iSlues final 
regulations for the Assista(lce to States 
for the Education of Children with 
Disabilities Program under part B of the 
Individuals with Disabilities Education 
Act (part B). The regulations are needed 
(1) to implement the amendments to part 
B that were made by the Handicapped 
Programs Technical Amendments Act of 
1988. the Education of the Handicapped 
Act Amendments of 1990 (1990 
Amendments). the National Literacy Act 
of 1991. and the Individuals with . 
Disabilities Education Act Amendments 
of 1991 (1991 Amendments). and (2) to 
make changes based on the 
Department's experience in 
administering part B. The Secretary also 
amends existing regulations to 
implement the amendments to the 
Preschool Grants Program under section 
619 of the Individuals with Disabilities 
Education Act that were made by the 
1991 Amendments. 

EFFECTlVE DATE: These regulations take 
effect either 45 days after publication in 
the Federal Register or later if the 
Congress takes certain adjournments. 
with the exception of the following 
sections: § 300.110: U 300.121-300.123; . 
§§ 300.1253-300.134: § 300.136; 
§ § 300.138-300.141; § 300.144; 
§ 300.146;1 300.148; § 300.149; § 300.152; 
§ 300.153: § 300.180; § 300.192; I 300.220: 
§ 300.222-300.227; § 300.231; § 300.235; 
§ 300.238; 1300.240: § 300.280: § 300.281: 
§ 300.284; § 300.341: I 300.343: I 300.345: 
1 300.346: § 300.349; 1 300.381)..300.383: 
§ 300.402: § 300.482: § 300.483; § 300.505; 
§ 300.510; § 300.512: § 300.532; I 300.533: 
§ 300.543: §I 300.561-300.563: I 300.565; 
§ 300.569: § 300.571; § 300.572: § 300.574: 
§ 300.575: § 300.589: § 300.600: § 300.653: 
§ § 300.660-300.662: § 300.750; § 300.751; 
and § 300.754. 

These sections will become effective 
after the information collection 
requirements contained in those 
sections have been submitted by the 
Department of Education and approved 
by the Office of Management and 
Budget under the Paperwork Reduction 
Act of 1980. 

If you want to know the effective date 
of these regulations. call or write the 
Department of Education contact 
person. A document announcing the 
effective date will be published in the 
Federal Register. 
ADDREI8EI: All comments should be 
addressed to: Lucille Sledger. 
Department of Education. 400 Maryland 
Avenue. SW.• (Switzer Building. room 
3615). Washington. DC 20202-2720. 
FOR FUATHIUt INFORMAnON CONTACT: 
Thomas B. irvin. Office of Special 
Education Programs. Department of 
Education. 400 Maryland Avenue. SW.• 
(Switzer Building. room 3615). 
Washington. DC. 20202-2720. Telephone:· 
(202) 205-882.5.lndividuaJs with 

deafness or hearing impairments may 

caU (202) 205-9090 for TOD services. 

SUPPLEMENTARY INFORMATION: 

. I. Part B Program 

Part B authorizes formula grants to 
States and. through the State 
educational agencies (SEAs). to local 
educational agencies (LEAs) and 
intermediate educational units (IEUs) to 
assist them in meeting the special 
educational needs of children with 
disabilities. In order to be eligible for 
funding under this program. SEAs, LEAs. 
and IEUs are responsible for enSuring 
that all children with disabilities have 
available to them a free appropriate 
public education (FAPE). and that the 
procedural protections in part B and the 
implementing regulations are extended 
to these children and their parents. 

These fmal regulations implement the 
changes made to part B by the . 
Handicapped Programs Technical 
Amendments Act of 1988. the 1990 
Amendments (Pub. 1.. 101-476. enacted 
October 30. 1990). the National Literacy 
Act of 1991 (Pub. 1.. 102-73. enacted July 
25.1991). and the 1991 Amendments 
(Pub. 1.. 102-119. enacted October 7. 
1991). In addition. these regulations 
make changes based on the 
Department's experience in 
administering part B. 

On August 19. 1991. the Secretary 
published a notice of proposed 
rulemaking (NPRM) for this part in the 
Federal Register (56 FR 41266). The 
NPRM proposed to make the follOWing 
changes to implement the 1990 
Amendments: 

(I) Add "autism" and "traumatic brain 
injury" as separate disability categories 
in the definition of children with 
disabilities. and include definitions of 
those terms. 

(2) Delete "in schools" from "social 
work services in schools" in the list of 
eligible related services in § 3OO.13(a) of 
the CUl'l"ent regulations for this part and 

delete "in schools" from the definition of .1 
"social work services in schools" I 

included at § 3OO.13(b)(1l) of the cutTent 
regulations for this part. 

(3) Add a definition of "rehabilitation 
counseling services" to implement the 
statutory amendment to the definition of 
"related services" in section 602(a)(17) 
of the Act. 

(4) Add the statutory definitions of 
"assistive technology device" and . 
"assistive technology service" and 
include a requirement that if a child 
with a disability requires these devices 
and services in order to receive FAPE. 
the public agency must ensure that they 
are made available. 
. (5) Add provisions on transition 

services. including (a) a definition of 
"transition services" in § 300.18; (b) a 
provision specifying that the public 
agency must ensure that certain 
transition services personnel participate 
In meetings to develop. review. or revise 
a student's individualized education 
program (IEPI if transition services are 
being considered; (c) a Note. based on 
§ 3OO.344(a)(4) of the current regulations. 
stating that. if appropriate. the public 
agency must include the student in lEP 
meetings concerning transition services; 
(d) a requirement that the content of the 
IEP must include a statement of needed 
transition services and of interagency 
r~sponsibilities or linkages if other State 
agencies have responsibility for 
providing or paying for those services; 
and (e) a provision specifying that if a 
participating agency fails to provide 
agreed upon transition services. the 
public agency must reconvene the IEP 
team to identify alternative strategie.l to 
be implemented to meet the transition 
objectives in the student's lEP. 

(6) Replace the cutTent regulations on 
the comprehensive system of personnel 
development (CSPD) in § § 300.380

·300.387 with new provisions reflecting 
changes made by the 1990 Amendments. 
and make other changes to simplify and 
update the CSPU ;>.-ovisions of the 
regula tions. 

The NPRM also proposed to make 
other changes in the current regulations 
for this part. including (1) deleting the 
data collection reporting prOviSions in 
§ 300.124 and portions of §§ 300.125
300.127 of the current regulations; (2) 
deleting the cutTent regulation In 
§ 300.382 regarding inservice training. 
and at § 300.321(c) prohibiting the use of 
part B funds for preservice training: (3) 
adding a Note follOWing § 300.128 to 
clarify the r~sponsibility of the SEA and 
the State's part H lead agency for child 
find activities for infants and toddlers 
with disabilities if those agencies are 
different: (4) adding a provision to 
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1 300.504 to-cleri" the conditione that 
must be met if • State adda conaent . 
requirements beyond those in the . 
Federal regulations: (5) specifying that 
findings of fact and decisions in due 
process hearings must be made 

! available to the public. after deleting 
personally identifiable information; (6) 
adding a provision to § 300.510 regarding , which officials may not conduct State
level reviews: and (7) transferring 
requirements on State complaint 
procedures from the Education 
Department General Administrative 
Regulations (EDGAR) (34 CFR· 
1§ 76.780-76.7821 to this part in 
§ § 300.660-300.682. and mait:r~ some 
modifications to those requirements. 

These fmal regulations incorporate 
technical changes made to part B. 
including changes made by the 1990 
Amendments. to update the terminology 
and references used in the current 
regulations. Examples of these technical 
changes include: (1) Deleting all 
references to "handicapped children" in 
the regulations and substituting 
"children with disabilities;" (2J deleting 
all references to "annual program plan" 
and substituting "State plan;" (3) 
revising the list of other regula tions that 
apply to this program In 1 300.3 to 
include all currently applicable 
provisions of EDGAR; and (4) 
abbreviating certain frequently used 
terms and adding a new note folIowing 
the heading in subpart A. "Definitions." 
to specify that abbreviations will be 
used in place of certain terms in the 
regulations (e.g.• "lEP" for 
"individualized education program" and 
"SEA" for "State educational agency"). 

These final regulations also 
implement changes to part B made by 
the National Literacy Act. by amending 
the list of jurisdictions eligible to 
participate in the part B program (I.e.• by 
deleting the Trust Territory of the Pacific 
Islands and adding the Federated States 
of Micronesia. the Republic of the 
Marshall Islands. and PalauJ. 

In addition. these final regulations 
incorporate certain technical changes to 
part B made by the 1991 Amendments. 
These changes conform the regulations 
to the statutory changes and are 
implemented as final regulations. The 
Secretary. however. invites comment on 
these changes and on whether 
additional regulatory changes are 
needed with respect to the statutory 
changes made by the 1991 Amendments. 

Anatylls of Comments and Changes 
In response to the Secretary's 

invitation in the NPRM. 280 parties 
submitted comments on the proposed 
regulations. An analysis of the 
comments and of the changes that have 

been made in the resuiatioDl since 
publication of the NPRM il published as . 
an appendix to these final regulation&.; 

Major Chaaps in the Regulations 

The following discussion in section A. 
Technical Changes, identifies the 
changes made to reflect statutory 
amendments to Part B made by tl\e 
National Literacy Act. Section B. 
Substantive Changes. identifies all 
major changes made in the regulations 
based on the NPRM published on 
August 19. 1991. Additional changes 
made in the regulations in this document 
as a result of the 1991 Amendments are 
identified separately in section C. 

A. Technical Changes 

In accordance with changes made by 
the National Literaey Act, § 300.700 has 
been revised to reflect the current 
names' of the successor entities to the 
Trust Tenitories of the Pacific Islands. 
Similarly; 1 300.711 (previously 
numbered § 3OO.710J now lists the 
current names of these entities. 
consistent with a statutory change made 
by the National Literacy Act as 
amended by the 1991 Amendments. 

B. Substantive Changes 

Below is a summary of the major 
substantive changes in these final 
regulatiOns based on the August 19. 1991 
NPRM. References to section numbers 
are to the final regulations. 

1. Changes in Subpart A-General 

• The proposed definition of "autism" 
(I 300.7(bj(1» has been revised to clarify 
that the characteristics listed as 
generally associated with autism are not 
an exhaustive list of characteristics 
necessary for a child to be considered as 
having autism. 

• The proposed defmition of 
"traumatic brain injury" (§ 300.7(b)(12)) 
has been revised to describe this 
disability category more appropriately, 
and to clarify that the term "traumatic 
brain injury" refers to injUries acquired 
after birth. 

• The proposed defmition of 
"rehabilitation counseling services" 
(§ 300.16{b)(10)) has been revised to 
change the term "qualified counseling 
professional" to "qualified personnel." 

• The phrase "in achools" has been 
retained in the definition of "social work 
services in schools" (i300.16(b)(12)). 
and the phrase "to receive maximum 
benefit" in the statement concerning 
mobilizing school and community 
resources has been changed. 

• The last sentence of the proposed 
Note following the definition of 
"transition services" at 1300.18 has 

been revised to delete the statement that 
the lis.ted activities are only examples. 

2. Changea in Subpart B-:-State Plans 
and Local Applications 

• Proposed Note 2 following § 300.128 
("Identification, location. and evaluation 
of children with disabilities") has been 
revised to clarify that where the part H 
lead agency is different from the SEA. 
actual implementation of the child find 
activities for infants and toddlers with 
disabilities by the part H lead agency 
does not alter or diminish the SEA's . 
responsibility for ensuring compliance 
with child find and evaluation 
requirements. 

3. Changes in Subpart C-Services 

• Proposed § 300.308 ("Assistive 
technology") has been revised to specify 
that assistive technology devices and 
services must be provided if required as 
part of special education under § 300.17. 
related services under § 300.16. or 
'supplementary aids and services under 
I 3bo.55O{b)(2J. 

• Section 300.344 ("Participants in 
meetings") has been revised (1) to 
specify that if a purpose of a student's 
lEP meeting is the consideration of 
transition services to the student. the 
public agency must invite the student 
and a representative of any other 
agency that is likely to be responsible 
for p7:lviding or paying for transition 
services. and (2) to clarify what the 
public agency must do if either the 
student or the agency representative 
does not attend. 

• Section 300.345 ("Parent 
participation") has been revised to 
provide that if a purpose of the IEP 
meeting is the consideration of 
transition services. the notice to the 
parents about the meeting must indicate 
this purpose and indicate that the 
student will be invited. 

• Section 300.346 ("Content of lEP") 
has been revised to specify that the 
statement of needed transition services 
in a student's lEP must include the three 
areas listed in the definition of 
"transition services" in 1300.18(b), 
unless the lEP team determines that 
services are not needed in one or more 
of those areas and includes in the lEP a 
statement to that effect and the basis for 
making the determination. 

• Propoaed 1300.347 ("Agency 
responsibility for transition services"J 
has been revised (1) to clarify that. if a 
participating aseney does not proVide 
agreed-upon services, the public agency 
must initiate another lEP meeting "as 
soon as posaible"; (2) to delete the 
phraae "to be implemented." following 
"alternative strategies"; and (3) to add 
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"and if nece88ary, revising the student's 
IEP." . 

• The proposed provision requiring 
States to describe procedurea for 
enabling teacher aides to acquire the 
necessary credential8 for teaching 
special education has been deleted from 
I 300.381 ["Adequate supply of qualified 
personnel"). 

• The proposed definition of "regular 
education personnel," which would 
have limited the regular education 
personnel that a State's continuing 
education system would need to 
address. has been deleted from 1300.382 
("PersoMel preparatiem Jnd continuing 
education"). 

4. Changes in Subpart &-Procedural 
Safeguard8 

• Section 300.504 ("Prior notice; 
parent con8ent") has been revised (1) to 
delete the proposed provi8ion requiring 
State8 to establish and use informal and 
formal procedures to deal with parental 
withholding of consent for services and 
activities beyond those required in 
, 3OO.504(b): and (2) to clarify that if a 
State has additional parental COll8ent 
requirements. the State must determine 
the procedures it will use to ensure that 
a parent's failure to consent does not 
resw. in a failure to provide FAPE to the 
child. Proposed Note 3 has been revised 
to renect these chaoses. The preexisting 
provision concerning the circumstances 
Wlder which a public agency can 
condition a benefit on parent consent 
has been moved and modified to 
accommodate additional State parent 
consent provi8ions. 

• Section 300.510 ("Administrative 
appeal: impartial revieW') has been 
revised to add a new provision requiring 
the SEA to transmit review findings and 
decisions to the State advilory panel 
and to make those findings and 
decisions available to the public. The 
proposed provisions res8l"din8 the 
impartiality of State-level review 
officials have been deleted 

5. Changes in Subpart F-Stat.e 
Administration . 

On July 8. 1992. the Department 
published final regulations maldng 
certain amendments to EI:X;AR and 
conforming changes in program 
regulations (57 FR 30328). That· 
regulatory action removed the State 
complaint Procedures (U 78.7'80-'6.782) 
from EDGAR and amended part 300 by 
addins Identical requirements in 
•• 3OO.1J1O..3OO.872. These final 
J'e8Ulationa make chansee, as deec:ribed 
below, to thqee regWatiObt bHed on the 
CCIIII1Dent8 received em the Aupst tt. 
1911 NJIRN. The State oompIahtt 

procedures al80 are renumbered as 
II 300.660-300.662. 

• Proposed I 3OO.~ (Adoption of 
State complaint procedures) has been 
revised to clarify that. while the State 
COI\lplaint procedures must provide for 
filing complaints with the SEA. the SEA 
may expand its procedures to provide 
for [l} the filing of a complaint directly 
with a public agency in lieu of the SEA: 
and (2) the right to have the SEA review 
the public agency's decision on the 
complaint. 

• Proposed t 300.661 ("Minimum 
State complaint procedures") has been 
revi::--i to clarify that a public agency 
also has ilie right to request Secretarial 
review. 

C. Changes Made to Part B by the 1991 
Amendments 

The primary purpose of the 1991 
Amendments was to amend and 
reauthorize part H of the Act (the 
Infants and Toddlers with Disabilities 
program). However. the 1991 

. Amendments also included revisions to 
other parts of the Act. including part B. 

The following discu.l8ion includes 
de8criptions of the reviBioll8 to part B 
made by the 1991 Amendments that 
have been incorporated into these final 
regulatioll8: 

1. Permitting Children. ,Aaed 3-6. with 
Developmental Delays to be Included by 
States in the Definition of "Children 
with Disabilities" 

The 1991 AmeadmeDts revi.Ied. the 
definition of "children with disabilities" 
In section 602(a)(1) of the IDEA. In 
accordanca with that chaose, 
13OO.7(bJ[2) provides that the term 
"chIldren with diaabiUtiea" may, at a 
State's discretion. include children, aged 
3-6, "(i) who are experiencing 
developmental delays" " "and (iJ) who. 
for that reason, need 8pecial education 
and related 8ervices." (Throughout this 

. document. age rBIl8es referred to in the 
text are inclusive.) The legtalatlve 
history of the 1991 Am'!ndmenta makes 
clear that the purpose of p ..r:nItting a 
State to include these children in its 
definition of chIldren with disabilities. 
"is not to expand or diminish the 
population of children eligible under 
part B. but rather to provide a State with 
the discretion to ensure that all eliglble 
preschoolers are served and that . 
chIldren are not Inappropriately 
labeled," (House Report No. 102-198, 4 
(1991): Senate Report No.1~,15 
(1991).) 

The Jegi_Jative history further clarifies 
that. althoU8h die 1981 revision to the 
definiticm of "chfldren·with disabil1ties" 
in section 602(a)(1) of the IDIA is 
comperabJe to • coD1pOftflDt of the pert 

H definition of "infants and toddlers 
with disabilities," the amendment 
should not be construed as requiring a 
State to use the same criteria for 
children aged 3-6 al it uses for infants 
and toddlers. A State may develop 
different or more stringent criteria for 
children aged 3-6. inclusive, than it uses 
for infants and toddlers so long as the 
criteria do not deny eligibility to a child 
who would otherwise be eligible under 
other categories included in section 
602(a)(1) of the Act. (House Report No. 
102-198,4 (1991): Senate Report No. 102
M. 15 (1991).) 

2. Transition of Individuals from Part H 
to Part B 

The 1991 Amendments added a new 
provision at section 613(a)(15) that 
requires that each State plan set forth 
policies and procedures relating to the 
smooth b"ansition for those individuals 
participating in the early intervention 
program Wlder part H who will 
participate in preschool programs Wlder 
part B, This would include a method of 
ell8uring that when a child turns age 
three an !EP or, if cOll8istent with 
sections 614(a}(5) and 6n(d} of the Act, 
an individualized family service plan 
(IFSP) has been developed and is being 
implemented by the child's third 
birthday. This change is reOected in a 
new I 300.154. . 

3. Permitting LEAs to use IFSPs for 
Children Ased 3-6 

To 88sist in the tnmIition of children 
from the part H program to the part B 
program. the 1991 Amendments added a 
proviSion to Bection 614(a)(5) to permit 
LEAs to ute IFSPs, In lieu of !EPs. for 
children with diaabilities aged 3-6 if 
consistent with State policy and with 
the COl1CUl1'eDce of the parents. This 
chaose is renected in revi&ed , 300.343 
of the regulatiOll8. The Secretary notes 
that the "content of IFSP" provision in 
the part H regulations (34 CFR 303.344) 
is more detailed than aection 6n(d) of 
the Act. States are encouraged to 
implement the requirements In 34 CFR 
303.344 for the IPSPI that they develop 
and implement for children aged 3-5. 

4. Comprehensive System of Personnel 
Development (CSPO) 

Consistent with a revision of Bectlon 
613(a){3) made by the 1991 
Amendmeata, t 800.380 of the 
regulationt has beeD amended to require 
that a State's CSPO under part B be 
consistent with the CSPD for the part H 
program described in I 303.360. (The 
1991 A.tIteftd.meDts also add a 
companion provision to the part H CSPD 
pl'V¥iIion in IeCtton 87e{b)(8) of the Act.) 



Fedliral Reprter / Vol. 57. No. 189/,Tuesday, September 29. '1992 / Rules and Regulations 447!r. 

·5. State Administrativt' Set-Aside for 
Small States ' 

The 1991 Amendments revised section 
611(c)(2) of the IDEA to increase from 
$350.000 to $450,000 the minimum 
amount that each State may reserve 
from its part B allocation for 
administrative expenses. This change is ' 
reflected in § 300.620. 

6. Part B Services for Indian Children 

with Disabilities 


The 1991 Amendments Significantly 
revised section 611(0. which authorizes 
payments to the Secretary of.the Interior 
under part B for the education of certain 
Indian children with disabilities. Section 
300.709 has been revised in its entirety. 
consistent with the new section 611(f}(1) 
of the IDEA. Section 300.709 now 
provides that. subject to meeting the 

, requirements in § 300.260. the Secretary 
makes payments to the Secretary of the 
Interior to meet the need for assistance 
for the education of children with 
disabilities on reservations. aged >-21. 
who are enrolled in elementary and 
secondary schools for Indian children 
operated by the Secretary of the Interior. 
and for Indian students aged 3-5 who 
are enrolled in programs affiliated with 
Bureau of Indian Affairs (BIA) schools 
that are required by the States in which 
the schools are located to attain or 
maintain State accreditation and which 
schools had such accreditation before 
the enactment of the 1991 Amendments. 

, Previously. the Secretary of the Interior 
had been responsible for the education 
of all Indian children with disabilities. 
aged 3-21. on reservations (l) served by 
elementary and secondary schools 
operated by the Department of the 
Interior. and (2J for whom services were 
provided through contract with an 
Indian tribe or organization prior to FY 
1989, The amo\lllt of payment is one 
percent of the aggregate amount of funds 
available to all States for that fiscal 
year. 

In accordance with the new section 
611(f}(3) of the IDEA. and in light of the 
revised responsibilities of the Secretary 
of the Interior for the education of . 
Indian children with disabilities aged 3
21 as specified in section 611(0(1) of the 
IDEA. § 300.260 also has been revised. 
That section'identifies the specific 
provisions of sections 612, 613. and 614 
of the IDEA that the Secretary has 
determined continue. to be appropriate 
to applications from the Secretary of the 
Interior. Similarly. § 300.263 has been 
revised to reflect the regulatory 
requirements that continue to apply to 
the Secretary of the Interior in the 
implementation of the program 
supported by part B. 

While the 1991 Amendments limited 
the responsibilities of the Secretary of 
the Interior for the education of Indian 
children with disabilities. it expanded 
the responsibilities of SEAs for Indian 
children with disabilities on 
reservations. Consistent with the 
requirements of the new section' 611 (f) (2) 
of the IDEA. § 300.300 (Timelines for 
FAPE) has been revised by adding a 
new paragraph (c) to specify that. with 
the exception of children identified in 
§ 300.709(aJ (t) and (2). the SEA shall be 
responsible for ensuring that all of the 
requirements of part B are implemented 
for all children aged 3-21 on 
reservations. 

In addition. i:~ accordance with the 
new section 611(0(4) of the IDEA. a new 
§ 300.710 has been added to provide that 
the Secretary make payments to the 
Secretary of the Interior to be 
distributed to tribes or tribal 
organizations to provide for the 
coordination of assistance for speCial 
education and related services for 
children with disabilities. aged 3-5. on 
reservations served by elementary and 
secondary schools for Indian children 
operated or funded by the Department 
of the Interior. The amount of the 
payment is .25 pereent of the aggregate 
amount of funds available to all States 
under this part for that fiscal year. 
These funds are to be used for child 
find. screening. and other procedures for 
the early identification of children. aged 
3-:>. parent training. and for direct 
services. 

The Secretary believes that those 
statutory changes resulting from the 
1991 Amendments can be effectively 
implemented by incorporation into 
existing regulations without additional 
regulatory guidance. However. if 
experience in the implementation of 
these provisions indicates that 
additional regulatory guidance is 
needed. the Secretary will undertake 
additional rulemaking at a future date. 

II. Preschool Graats Program 
The Preschool Grants program under 

section 619 of part B of the Act provides 
additional Federal financial assistance 
to States for providing special education 
and related services to ch.ildren with 
disabilities aged 3-5 and. at a State's 
discretion. for providing F APE to two
year-old children with disabilities who 
will reach age three during the school 
year. The Preschool Grants regulations 
in 34 CFR part 301 establish the 
administrative procedures for applyin~ 
for and distributing Preschool Grants 
funds. . 

The substantive rights and protections 
established under part B of the Act and 
its implementing regulations at 34 eFR 

part 300 apply to 3-5 year old children 
with disabilities. Therefore. these rights 
and protections. which include the right 
to FAPE. placement in the least 
restrictive environment. and the 
availability of due process procedures. 
are not repeated in the part 301 
regulations. 

The 1991 Amendments included 
several revisions to section 619. The 
foll?~ing is 8 summary of thos':, 
revISions: 

• The 1991 Amendments expanded 
the age range for which SEAs and LEAs 
may use Preschool Grants funds to 
include two-year-old children with 
disabilities who will reach age three 
during the school year. whether or not 
those children are receiving. or have' 
received. services under part H of the 
Act. These children are entitled to 
receive F APE. 

The use of Preschool Grants funds to 
provide FAPE to two-year-old children 
with disabilities is at a State's 
discretion and must be consistent with 
State policy, This is not a requirement to 
provide FAPE to all two-year-old 
children with disabilities who will reach 
age three during the school year. Rather. 
this provision increases States' options 
for use of Preschool Grants funds to 
meet the needs of children with . 
disabilities and their families during the 
transition from early intervention 
services under part H of the Act to 
preschool special education unde.' part B 
of the Act. Although children below age 
3 cannot be included in the annual part 
B child count. States are permitted to 
use their part B funds to serve these 
children. 

• Part H of the Act does not apply to 
any two-year-old child with disabilities 
receiving FAPE. in accordance with part . 
B of the Act. with Preschool Grants 
funds. However. part H of the Act 
continues to apply to all other two-year
old children with disabilities. including 
those receiving F APE with other sources 
of funds. such as part B funds under 
section 611 of the Act. 

These statutory amendments are 
incorporated into these final regulations 
in U 301.1. 301.3. 301.6. 301.10. and 
301.30. 

Waiver of RulelD8kiDg 

In accordance with section 
431(b){2)(A) of the General Education 
Provisions Act (20 U,S.C. 1232(b}(2)(A)) 
and the Administrative Procedure Act (S 
U.S.C. 553). It is the practice of the 
Secretary to offer interested parties the 
opportunity to comment on all changes 
proposed to be made in the 
Department's regulations. However. 
since the additional changes made in 



44198 Federal ....... I Vol.' 51, No. 189 I Tuesday, September 29, 1992 I Rules and Regulations 


the.e final regulations tbat were not 
included in the NPRM publisbed for 
public comment merely iDcorporate 
statu10ry amendments and do not 
establish new .ubetantive policy. further 
public comment could have no effect on 
the content of the final regulations. 
Therefore. the Secretary bas determined 
under 5 U.S.C. 553(b)(B) tbat proposed 

. ruJemaldng on these chaoses is 
unnecessary and contrary to public
interest.· ~ . 

Invitatioo to ComiDeDt OD Provlaloas 

Added to Part B by the 1181 

Amendments 


Although the Secretary publisbes 
these regu!c:tions as final. the Secretary 
invites comments on wbether additional 
guidance is required with respect to the 
regulatory changes made to part 300 and 
described above that reflect statutory 
changes made by the 1991 Amendments. 
In addition. the Secretary invites 
comments on whether other regulatory 
changes are clesirable to implement the 
provisions of the 1991 Amendments 
relating to the transition of children from 
the part H program to the part B 
p~. 	 . 

Interested partiell may .end comments 
to Ms. Lucille Sleger at the address 
given at the beginnin8 of this document 
until November 30. 1992. 

AU comments submitted in response 
to this document wiJI be available for 
public inspection. during and afte!' the 
comment period. in room 3815, 300 C 
Street. SW .. Washington. DC, between 
the hoUl'll of 8:30 a.m and 4 p.m.. Monday 
through Friday of each week. except 
Federal bolidays. 

Executive Order 1Z291 

These regulations have been reviewed 
in accordance with Executive Order 
12291. They are not classified a. major 
because they do not meet the criteria for 
major regulations establisbed in the 
order. 

Paperwork Reduction Act of 1_ 
The following sections contain 

information collection requirements: 
1300.110; II 300.121-300.123; 
II 300.1Z5-300.134; I 300.136; 
11300.13&-300.141; 1300.144: 1 300.146: 
I 300.148; 1300.149: I 300.152; 1300.153; 
I 300.180; I 300.192; 1 300.2.20; 
11300.222-300.227: t 30CU31; t 300.235; 
I 300..238: t 300.240; I 300..280; I 300..281; 
13OCI..284; 1 300.341; 1300..M3; 1300.345; 
I 300.346: 1 300.349: II 300.380-300.383; 
1 300.402; I 300.48.2; 1 3CXU83; 1 300.505; 
1300.510; 1300.512; t 300.532; t 300.533; 
t 300.543; II 300.561-300.5113; I 300.565; 
1300.569; 1300.S71; 1300.572; 1300.S7~ 
I 300.575; 1 300.588; 1 3OOJIOO: I 300.653; 
II 300.660-300.862.: I 3OO.1liO: l300.751; 

and 1 300.754. ,.. required by the 
Paperwork Reduction Act of 1980. the 
Department of EduCation will.ubmi1 a 
copy of these sections to the Office of 
Management and Budget (OMB) for its 
review. (44 U.s.c. 35OIJ(b)) 

The 50 States. the District of 
. Columbia. Puerto Rico. 7 territories. and 
the Department of the Interior are 
eligible to apply for grants under this 
part. The Department needs and uses 
information submitted by these entities 
to determine wbether they meet the 
regulatory requirements listed above. 
The 60 eligible entities under this 
program submit triennial State plans in 
order to reoeive part B graIlt awards. 
The annual public reporting burden for 
thi8information collection for the year . 
of an entity'8 submission is estimated at 
29 hours. including the time for sathering 
the data needed. and completing and 
reviewing the collection of information. 

Organizationa and tndividuals 
desiring to 8ubmit comments on the 
information collection requirements 
sbould direct them to the Office of 
Information and Regulatory Affairs. 
OMB. room 3002. New Executive Office 
Building. Washington. DC 20503; 
Attention: Daniell. ChellOk. 

InterzoveramentaJ Review 

This p~ is .ubject to the 
requirements of Executive Order 12372 
and the regulations in 34 CFR part 79. 
The objective of the Executive order is 
to foster an tnte11l0vernmental 
partnerabip and a 8treDgthened 
federalism by relying on the proce88eS 
developed by State and loeaJ 
sovernments for coordination and 
review of proposed Federal financial 
assistance. 

In accordance with the order. this 
document is intended to provide early 
notification of the Department's IpeCific 
plans and actions for thi8 program. . 

Uet of Subjects 

34 CFR Part 300 

Admini.trative practice and 
procedures. Education. Education of 
individuals with diSilbilitiel. Grant 
program&-education. Privacy. Private 
schoole. Reporting and record keeping' 
requirements. 

34 CPR Part 301 

Education. Education of cbiJdren with 
dtsabilitie8. Grant program&-educatioD. 
Reporting and record keeping 
requirements. 

De lAId: Auauat 18. 1118Z. 
(Catalog 01 Fedent.I Domestic AaaIataDce 
JWIDber 86.0:t7. AM;'''"", to SIMtII far 

EducalioD of ChIldren with Di.eabilltiee: 
84.173. Preschool Grant. Program) 
Lamar Alexander. 
Secretory o{EdlJlXltion. 

The Secretary amends title 34 of the 
Code of Federal Regulations by revising 
part 300 and amending part 301 as 
follows: . 

1. Part 300 is revised to read as 
foUows: 

PART 300-ASSISTANCE TO STATES 
FOR THE EDUCATIOH OF CHILDREN 
WITH DISABIUTt£S 

SubpartA ca...... 
PuIporIe. AppticabIJItJ.1Dd ResuJ.atiODI that 
~ to dIU PIopam 

Sec:. 
300.1 Purpose. 
300.2 	 Appllcablllty to Stste. local. and 

private qenciel. 
300.3 Regu.latiOftl that apply. 
30GA Ad. 
300.5 Alliltiye tedmology device.. 
300.8 Auiative techDoiou service. 
300.7 Children with diaabilltiel. 
300.8 Pree appropriate public education. 
300.9 lDclude. 
300.10 Intermediate educational unit. 
300.11 Local educational aaency. 
300.12 Native laaguege. 
300.13 Puent. 
300.14 PIIbUc agency. 
300.15 Qualtfied. 
300.18 Rel.ted servIce.I. 
300.17 SpedaJ education. 
300.18 'I'rlmlition Ie!'Vicet. 

Subpart.......,.. PIIIna 8nd Local 
EducIttIonIII Agency AppIIc:t8ticM.. 

Sla~ I'1I.aI--GeDera 
300.110 Coadition of usiltance. 
300.111 Ccmtentl of plan. 

S......... Coa.... 


300.121 	 Rigbt to a free appropriate public 
ed'Gcation. 

300.122 	 Tlmelinel and 88" lor free 
appropriete public edocation. 

300.123 Pull educational opportunity goal. 
300.124 _(Re,erved) 
300.12.5 	 Full echtcational opportunity soal-

timetable. 
300.1.28 	 Full educational opportunity 80al-

fadlitiea. pereol1Del. and lervicea. 
300.127 Priorities. 
300.1.28 	 IdeuUftcation. location. and 

evaluation of children with disabilities. 
300.1211 	 ConftdentiaUty of peMlonaUy 

identifiable i.aJormation. 
300.130 .lDdividualized education programs. 
300.131 Procedura.Iaafeguards. 
300.132 Leelt rellJ:ictive euyilomnent. 
300.133 ProtactioD in evaluation procedures. 
300.134 	 RespoDlibility of State educational 

agency for all educational programs. 
300.135 (Rellerved] 
300.136 	 Jmplemeillatlan procedurea-State 

educatioDal1seac:Y. 
300.137 Proce..... for IOl'IIllhtItioI!. 
300.136 Other Federal fII'OIIWlL 

I 
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300.139 Comprehensive system of penonnel 

developmenL 

301U40 Private school .. 
300.141 Recovery of funds for misclasaified 


children. 

300.142-300.143 [Reserved) 

300.144 Hearing on application. 

300.145 Prohibition of commingling. 

300.148 Annual evaluation. 

300.147 State advisory panel. 

300.148 	 Policies and procedures for use of 


Part Bfunds. . 

300.149 Description of use of Part B funds. 

300.150 State-level nonsupplanting. 

300.151 	 Additionallnfonnation if the State 


educational aleney provides direct 

services. 


300.152 Interagency agreements. 

300.153 Panonnel standuds. 

300.154 	 TraRSition of individuals from Part 


H to Part B. 


Loc:aI Educatioaal ApDCy Applicati~ 
General 

300.180 Submission of application. 

300.181 [Reserved) 

300.182 The excess cost requirement. 

300.183 	 Meeting the excess cost 


requirement. 

3OO.UW 	 Excess costl-Computation of 

minimum amount. 
300.185 	 Computation of excess costl 


consolidated application. 

300.188 Exce81 costa-iimitation on use of 


Part B funds. 

300.187-300.189 . (Reserved) 

300.190 Consolidated applications. 

300.191 (Reserved) 

300.192 	 State regulation of consolidated 


applications. 

300.193 	 State educational agency approval; 


disapproval. 

300.194 Withholding. 


Loc:aI Educatioaal AseDey ApplicatioD"'" 
ConteDta 

300.220 Child Identification. 

300.221 	 Confidentiality of penonally 


identifiable infonnation. 

300.222 	 Full educational opportunity goal-


timetable. 

300.223 Facilities. personnel. and services. 

300.224 Penonnel development. 

300.225 Priorities. 

300.228 Parent involvement. 

300.227 	 Participation in resuiar education 


programs. 

300.228 (Reserved) 

300.229 Excess cost. 

300.230 Nonsupplanting. 

300.231 Comparable services. 

300.232-300.234 (Reserved) 

300.235 Individualized education programs. 

300.238 [Reserved) 

300.237 Procedural safeguards. 

300.238 Use of Part B funds. 

300.239 (Reserved) 

300.240 Other requirements. 


AppUcatioD lrom Secretary of the IDterior 

300.280 Submission of application; approval. 

300.281 Public participation. 

300.262 Use of Part B funds. 

300.263 Applicable reBUlations. 


PubUc PUlidpatioa 

300.280 	 Public heariDp before adoptins a 

State plan. 


300.281 Notice. 

300.282 	 Opportunity to participate; comment. 


period. . 

300.283 	 Review of public comments before 


adoptins plaD.· 

300.284 	 Publication and availability of 


approved plan. 


Subpm c-semc.. 
Free Appropriate Public Education 
300.300 	 Timelines for free appropriate 


pubUc education. 

300.301 	 Free appropriate public education>.,-. 


methodt and paymeDts. . 

300.302 Residential placement. 

300.303 Proper functioning of hearing aids. 

300.304 Full educational opportunity 80al. 

300.305 Prosram options. 

300.306 NODacademic services. 

300.307 Pbysical education. 

300.308 Assistive technology. 


Priorities iD the V .. of Part B Fuads 
300.320 	 Definitions olufi.l"8t priority 


children" and "second priority children." 

300.321 Priorities. 

300.322 [Reserved! 

300.323 Service. to other children. 

300.324 	 Application of local educational 


agency to use funds for the second 

priority. 


IDdividu.li.nd EducatiOD Programs 

300.340 Definitions. 

300.341 	 State educational agency 


responsibility. 

300.342 	 When individualiud education 


programs must be in effect. 

300.343 Meetings. 

300.344 Participanta in meetings. 

300.345 Parent participation~ 


300.346 	 Content of individualized education 

prosram. 


300.347 	 Apncy responsibilities for 

traneition service •. 


300.346 	 Private school placement8 by public 

alencies: 


300.349 	 Children with disabilities in 

parochial or other private schools. 


300.350 	 Individualized education program-

accountability. 


DinK:t Service by the Sta~ Educational 
Asency 
300.360 	 U8e of local educational agency 


allocation for direct 8ervices. 

300.361 Nature and location of services. 

300.370 Use of State agency allocations. 

300.371 State matching. 

300.372 	 Applicability of nonsupplanting 


requirement. 


Comprebenuve System of Pe\"80DDel 
DevelopmeDt 
300.380 General 

300.381 	 Adequate supply of qualified 


personnel. 

300.382 	 Parsonnel preparation and 


continuing education. 

300.383 Data 8Y8tem on personnel and 


personnel development. 

300.364-300.387 {Reserved) 


Subpwt D-Prtnte Sc:hooItI 

ChIldnlll with Di..billtiet iD Private Sc.booll 
Placed or Ref.rred by Public ApDCiea 
300.400 Applicability of n 300.400-300.402. 

300.401 	 Responsibility of State educational 


agency.. . 

300.402 	 Implementation by State 


educational agency. 

300.403 Placement of children by parents. 


ChlldreD with DI...billties Enrolled by their 
Parenta iD Private Schools 

300.450 	 Definition of "private school 

children with disabilities." 


300.451 	 State educational agency 

responsibility. 


300.452 	 Local educational agency 

runonsibility. 


Proceduret for By-Pus 

300.480 By-pas~eneral. 

300.481 	 Provision8 for services under a by


pass. 


DIle Procets Procedures 

300.482 	 Notice of intent to implement !I by
pa88. 


300.483 Request to show cause. 

300.484 Show cause hearing. 

300.485 Decision. 

300.488 Judicial review. 


Subpart E~unll Safll9uarda 

DIle Proceu Procedures for PareDts and 
Children 
300.500 	 Definitions of "consent". 


"evaluation". and "personally 

identifiable" . 


300.501 	 General responsibility of public 

agencies, 


300.502 Opportunity to examine records. 

300.503 Independent educational evaluation. 

300.504 Prior notice: parent consen t. 

300.505 Content of notice. 

300.506 Impartial due process hearing. 

300.507 Impartial hearing officer. 

300.506 Hearins rights. 

300.509 Hearins decision; appeal.. 

300.510 	 Administrative appeal: impartial 


review. 

300.511 Civil action. 

300.512 	 Timelines and convenience of 


hearings and reviews. 

300.513 Child's status during proceedings. 

300.514 Surrogate parents. 

300.515 Attorneys' fees. 


Protection iD Evalualioa Procedure. 

300.530 General. 

300.531 Preplacement evaluation. 

300.532 Evaluation procedures. 

300.533 Placement procedures. 

300.534 ReevaluatioD. 


Additional Procedures lor Evaluating 
Children with Specilic LeaminS Disabilities 
300.540 Additional team members, 

300.541 	 Criteria for determining the 


existence of a specific learning disability. 

300.542 Observation. 

300.543 Written report. 


Lea.t Restrictive Environment 

300.550 General. 


http:IDdividu.li.nd
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300.551 ContinuWII al8l1m:laUve 
placementa. 

3OO.55Z Placement.. 
300.553 Nonacademic IItUDp. 
3OO.5S4 CbiJdren iD public or private 

inltitutione. 
300.&55 	 Technical U81atanca and traIDlna 

activities. 
300.556 MonltoriDs activities. 

CoaIidIdaIlty ollafCllllldaa 
300.580 Definltiona. 
300.561 Notice to parenta. 
300.562 Aceees righte. 
300.563 Record of aceell. 
300.564 Recorda on more than one child. 
300.565 	 List of types and locationa of 

iDformation. - 
300.566 Feea. 
300.567 	 Amendment of records at parent'a 

request. 
300.566 Opportunity for a heariJls. 
300.569 Result of hearins. 
300.570 HeariJIs procedures. 
300.571 Consent. 
300.572 Safeguards. 
300.573 Destruction of information. 
300.574 Children', righta. 
300.575 Enforcement 
300.578 Department. 

Depaitmeul Procedurn 
300.580 (Reserved] 
300.581 Di.approval of i. Stale plan. 
300.562 Content of notice. 
300.583 HeariJIs Official or Panel. 
300.564 Hearill8 procedure •. 
300.585 Initial decision; final decilion. 
300.588 JudiCial review. 
300.587-300.588 [ReHrved] 
300.589 	 Waiver of requiremel'lt resardill8 

supplementins al'ld eupplantinl with Part 
B funds. 

~ F-State Aclmlrlilllrlltion 

General 

300.600 	 ResponaibUity for all educational 
progralllll. . 

300.601 	 Relation of Part B to other Federal 
programs. 

Use of Fund. 
300.620 	 Federal fund, for State 

administration. 
300.621 Allowable costa. 

Stale Advilory Pa.! 
300.650 Establi.hment. 
~.651 Membership. 
300.652 Advisory panel functiona. 
300.653 Advisory panel procedure •. 

State ComplaiDt Proc:.edures 
300.660 	 Adoption of State complaiDt 

procedures. 
300.661 	 Minimum State complainl 

procedures. 
300.682 Ptlins a complaiDl. 

S4&bpart G-AIocetk:In Of FuncIa; Reporta 

A.IlocaIklllll 
300.700 Special deftnltion of the lerm State. 
300.701 State entitlement; formula. 
300.702 Limit,Uolll8!ld exclualona. 
300.703 Ratable nldw:doaa. 
300.7D4 Hold harmle .. provialon. 

3OO.70S Allocation for State in wbich by· (2) Local educational agencle. and 

pall II Implemel'lted for private achool 
 intermediate educational unit&;
cbUdren with ctitabIIttiel. (3) Other State qencies and achools

300.108 Within·State dietribudoa: PlIcal {.uch .. Departments of Mental HealthYear 1m and after. 
and Welfare and State .chooa for300..707 Local educatioDAlapllCy 

entitlement; formula. 	 students with deafneea or students with 
300.108 Reallocation of local educaticmal 	 blindnes.): and 

asency funds. {4} State cotTeCtional facilities. 

3OO.?'OII Pa)'lDlllta to the Seaetary of the 
 (cl Private schools and focilities. Each

Interior for the educatiol'l of l:adian public agency in the State is respollliblechildren. 
for ellluring that the rights and300.710 Paymenta to the Secretary of the 
protections under this part are given toInterior for IDdian tribet or trib&l 

organizationa. _ children referred to or placed in private 
300.711 	 Entitlementa'to jurildictiona. schools and facilities by that public 


agency. (See 11300.400-300.402)
R..... 
(Authority: 20 U.S.C. 1412(1; (6); 1413(a);300.750 Annual report of children eerved

1413(a)(4)[B))report requirement _ 
300.751 	 Annual report of children served Note: The requ1rementa of this part are 

Information required iD the report. biDdina on each p'ublic agency that has direct 
300.752 	 Annual report of children 18rved or delesated authority to provide epeeial 

certification. educatiol'l and related ..mces ill a State that 
300.753 	 Annual report of children eerved receivea funds under Part Bof the Act, 

criteria for counlillg children. resanilee. of whether that agency is receivilli 
300.754 	 Annual report of children eerved funds under Part B. . 


other reaponaibilities of the State 

educatioDalaseney. 
 1300.3 ~1hIIt~. 

Appendix A to Part 300-{Reaerved) The following regulations apply to thIs 
Appendix B to Part 300-{Reaerved] program:
Appendix C to Part 300-Notice of (a) 34 CFR part 76 (State·

Interpretation Admini.stered Programs) except for 
Authortty: 20 U.S.C. 1411-1420. llnIea. II 76.780-76.782.

otherwite noted. 
(b) 34 CFR part " (Defin.\tions). 

Subpart ,,-General (c) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 


Purpoae, Applicability, IIIld RepladODS Programs and Activities). 

That Apply to this Propam (d) 34 CFR part 80 (Uniform 

§ 300.1 PurrMIM. Administrative Requirements for Granta 

The purpose of this part ie- and Cooperative Agreements to State 
(a) To ensure that all children with and Local Governments). 

disabilities have available to them a free' (e) 34 CFR part 81 (General Education 
appropriate public education that Provisions Act- Enforcement). 
includes special education and related (0 34 CFR part 82 (New Restrictions 
services to meet their unique needs; on Lobbying). 

(b) To ensure that the rights of {g) 34 CFR part as (Governmentwide 
children with disabilities and their Debarment and Suspension 
parents are protected: (Nonptocureme.nt) and Governmentwide 

(c) To assist States and localities to Requirements for Drug-Free Workplace 
provide for the education of all children (Grants)). 

with disabilities: and (h) 34 CFR part 86 (Dl\I8·Free Schools 


(d) To asseS8 and ensure the and Campuses). 

effective.nell of efforts to educate th08e(i) The regulations in this part-34 

children. CFR part 300 (Assistance to States for 


(Authority: 20 U.S.C.1401 Nole) Education of Children with Disabilities). 

1300.2 ",,*dIf'dt~ tID ... kIoII, Ind (Authority: 20 U.S.C. 1221e-3(a)(1)) 

prtyMe agellIIIIIM. 	 Definitionl 
(a) States. This part applies to each Nole 1: Derltlitiona of terme that are used 

State that receives payments under Part throughout these regulations art! included ill 

B of the Act. . this subpart. Other terms are defined in the 


(b) Public agencies within the State. specific subparta in which they art! used. 
The State plan is submitted by the State Below is a list of those terms and the speCific 
educational agency on behalf of the secUons in which they are defined: 
State 8.1 a whole. Therefore. the . Appropriate profeaaional requirement. iD the 

Provisions of this part apply to all State (1300.153(a)(1)) 
Average per puptl elq)eftditure ill public

politicalll1lbdivision. of the State that elementary and aeco.ndary school. ill the 
are involved in the education Df children United States (13OO.701(c)) 

. with disabilitiel. These would include: Consent (I 3OO.500J 
(1) The State educat1analagency; Destruction (1300.S80) 
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DIrect~{I~Ilt' . ' 
Educadoa recorda (I ~ 
EvaluatiGD (l1IIUGIJt 
Firat priority children {I 300.331(a II Hiabest 

requlrementl In the State epplicable to a 
lpec!fic profeuioD or dlldpUne 
(I aoo.l53(aK211 

Independeot educational evaluation 

. (I 3OO.503(a)(3)(i)) 

Individualized education p!OgT'Irn (. 300.340) 

Participating agency, as used in the IEP 


requirernenta in II 300.348 and 300.347 
(I 3OO.34O(bII . 

PartidpatiJ:IjJ 88eDC)'. a. used in the 
confideotiality requirementa in It 300.580
300.578 (1300.S80) 


Party or partiee (l3OO.584(a)) 

PersonaUy identifiable (1300.500) . 

Private ICbooI c:hiJdreo with dilablliU. 


(I 300.410) . -
ProfeslinD or dllldpl.iDe (l300.153(a)(3)) 
Public expeDlI8 (l3OO.503(a)(3){UII 
SecoDd priority c.b.i.IdreD (t 3OO.32O(b)) 
Special definition of ''State" (I 300.7001 
State-approved or reeogniz.ed certificetion. 

licensing. registration. or other comparable 
requiremeDti II 30IU53(a)(4n 

Support 1181"11'ices (I 3OOZI'O(bj(2)) 
Note z: Below lIN abbreviations for 

aelected tel'lll.l that ant u88d throusbOllt theee 
regulations: 
"FAPE" lII8tlftI"he appropriate public 


educaticm." 

"IEP" mea.. "IDdIvidualized edu.cation 

program." 
"lEU" meaDI "inteftlltdiate edulcadOnal unit" 
"LEA" meana '1ocaJ educalioaal ageacy:' 
"LRE" meaDI "leut restrictive eDviroameDt." 
"SEA" m8&DI "State educational qeDC)'," 

AI appropriate. eaeb abbreviation II used 
Interchangeably with ita Donabbreviated 

. tenn. 

1300... Act. 
A. U&ed in this part. "Act" means the 

Individuals with Disabilities Education 
Act. fonnerly the Education of the 
Handicapped Act. 

(Authority: 20 U.s.C, 1400) 

,3OQ.I ......... tect.1oIotw dIMC& 


As used in thi.a part. "aaaiative 
technology device"!Deana any item. 
piece of equipment. or product l)'lItem. 
whether acquired commerci.ally off the 
sbelf, modified. or customized. that iI 
used to increase, maintain. or improve 
the functional capabilities of children 
with disabilities. 

(Authority: 20 USc. 14Ol(aXZ5)) 

130U AuiIJtIve tect.1OIOgy ~ 
As used in this part, "assistive 

technology service" means any lervice 
that directly 88sists a cb.i1d with a 
disability in the selectioD. acquiSition, or 
use of an aasiltive technology device. 
The term include8 -

Cal The evaluation of the needl of a 
child with a disabillty,includlns a . 
functional evalllation of the child in the 
child'l customary environment: 

lbt ~ Ie....Ol'otherwiN 
provid.iDs for the ac:quilitioa of ulillive 
tecb.aology devicetl by chiId.ren with 
diaabllitiae; 

(c) SelactiJltl. delligniJis. fittiDg. 

cUitOmizina, adapting. applyi.ag. 

retaining. repa.irin& or replacing 

asa.i.tive technology devices: 


(d) Coordinatint and uaiDg other 
therapies, interventione. or services with 
assistive technology devices. .uch al 
moae asaoci.ated with existirls education 
and rehabilitation plans and programe: 

(e) Trainins or tedmical assistance for 
a child with a disability or. if 
appropriate. that child's family: and 

(0 Training or technical asaittance for 
profesaionall (:ucluding individual.l 
providini education or rehabilitation 
services). employers, or other 
individuaI. wbo provide .ervicel to. 
employ, or are otherwise aubstantiaily 
involved in the major life functions of 
children with disabilities. 
(Authority: 20 u.s.c. 1401(a)(2tl1 

NOla The definition. of "a..ietin 
tectmology deW:eM and "aniltive technolotl:r 
service" used In this part are taken c:tI.rectIy 
from section 602(a}(Z5)-{28} of the Act. bul ill 
accordance with Part B, the Itatutory 
reference to "iadmdual with a d1aabiUty" has 
been replaced with "cIaiJd with a dilability:' 
The Act', definitioDll of "ani.live tecbnolOSf 
device" and "8ssistive tecbnology lemce" 
incorporate verbatim the debitiona of thue 
terms used In the Technology-Related 
Anlstance for Individuals with Dlsabilitlel 
Act of 1988. 

,300.7 CMcIrM .... 1lIIIIIbItIIIiI 
(al(l) A, ued in this part. the tenn 

"children witb disabilities" meens tboee 
children evaluated in accordance with 
II 300.530-300.534 as havinS mental 
retardatioD. hearing impainnenta 
includini deafness, speech or lansuase 
impairments, visual impairment. 
includini blindness, .erious emotional 
disturbance. orthopedic impairments. 
autism. traumatic braiD injury. other 
health impairments. specific learnir18 
dilabilitiea. deaf-bli.Ddne .... or multiple 
diaabilitiel, and who because of thOM 
impairments need special education and 
related services. 

(2) The term "children with 
disabilities" for children aged 3 throush 
5 may, at a State', discretion. include 
childreD

(i) Who .... experiencing 
. developmental delays, as defined by the 
State and a, meuureci by appropriate 
diagnostic instrumentl and procedures. 
in one or more of the foUowinl areas: 
physical development. cognitive 
development. communication 
development. social or emotional 
developmeot. or adaptive development 
and 

(ll) Wba. 'or that reuon. need special 
educeUoD aDd reJaled letvices. 

(b) The terma ued In thiI defi.nition 

are definedu follows: 


(1) "Autitm"!Deane a developmental 
disability ,18f\ifit'.a.ndy affecting verbal 
and nonverbal communication and . 
sodallnteractiOR. generally evident 
before age 3. that adversely affects a 
child's educational perfonnance. Other 
characteriatica often associated with 
autism ara ensagement in repetitive 
activitie. and Itereotyped movements. 
resiltance to environmental change or 
change in daily routines. and unusual 
responses to senlory experiences. The 
tenn does not apply if a child's . 
educational perfonnance is advenei)' 
affected primarily becaule the child has 
a seriOtJtI emotional disturbance. 811 
defmed In paragraph (b)(9) of this 
section. 

(2) ..Deaf·bllndne.... means 
concomitant helll'ing and visual 
impairments. the combination of which 
causes such levere communication and 
other developmental and educational 
problems that they cannot be 
accommodated In special education 
programs solely for children with 
deafness or children with blindness. 

(3) ..Deafne.... means a beari..ng 
impairment that is so severe that the 
child is impaired in processing linguistic 
information through helll'ing, with or 
without ampLification. that adversely 
affecta a child'. educational 
performance.. . 

{4J "HeariJ.1s impairment" means an 
impairment in belll'ing. whether 
pennanent or fluctuatms. that adversely 
affects a child', educational 
performa.ace but that is not included 
under the definition of deafness in thil 
section. 

{5} "Meatal retardation" meane 

slgnificantJy subaverqe seneral 

intellectual functioning existing 


. concurrently with deficits in adaptive 
behavior and manifested during the 
developmental period that adversely 
affects a child's educational 
performance. 

(8}"Multiple disabilities" means 
concomitant impainnents (such as 
mental retardation-blindnesa, mental 
retardatioo-orthopedic impairment. etc,). 
the combination of which causel IUch 
severe ed\tC8tioaal problems that they 
canoot be accommodated in special 
education prosr8lD1 IOlely for one of the 
impairments. The term does not include 
deaf-blind.nen. 

(7) "OrthopediC impairment" means a 
levere orthopedic impairment thet 
advertel7 affects a child's educational 
performaDCL The term include. 
impainDeata CIIu,ed by congenital 
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anomaly (e.g .• clubfoot. absence of some 
member. etc.). impairments ceused by 
disease (e.g .. poliomyelitis. bone 
tuberculosis. etc.). and impairments 
from other causes (e.g .• cerebral palsy. 
amputations. and fractures or bums that 
cause contractures). 

(8) "Other health impairment" means 
having funlted strength. vitality or 
alertness. due to chronic or acute health . 
problems such as a heart condition. 
tuberculosis. rheumatic fever, nephritis. 
asthma. sickle cell anemia. hemophilia. 
epilepsy. lead poisoniDg.leukemia. or 
diabetes that adversely affe.cts a child's 
educational performance. . 

(9) "Serious emotional disturbance" is 
defined as follows: . 

(i) The term means a condition 
exhibitl.n8 one or more of the following 
characteristics over a long period of 
time and to a marked degree .that 
adversely affects a cbi1d's educetional 
performance

lA) An inability to learn that cannot 
be explained by intellectual. sensory. or 
health factors: 

(B) An inability to build or maintain 
satisfactory interpersonal relationships 
with peers and teachers: 

(C) Inappropriate types of behavior or 
feelings under normal circumatances; 

(0) A genetal pervasive mood of 
unhappiness or depression; or 

fE) A tendency to develop physical 
symptoms or fears as8Ociat"d with 
personal or school problems. . 

Iii) The term includes schizophrenia. 
The term does not apply to children who 
are SOcially maladjusted. unless it is 
determined that they have a serious 
emotional disturbance. 

(10) "Specific leamill8 disability" 
means a disorder in one or more of the 
basic psychological proceues involved 
in understanding or in using language. 
spoken or WTitten. that may manifest 
itself in an Imperfect ability to listen. . 
think. speak. read.WTite. spell. or to do 
mathematical calculations. The term 
includes such conditions as perceptual 
disabilities, brain injury. minimal brain 
dysfunctiun. dyslexia. and 
developmental aphasia. The term does 
not apply to children who have learning 
problems that are primarily the result of 
visual. healing. or motor disabilities. of 
mental retardation. of emotional 
disturbance. or of environmental. 
cultural. or economic disadvantage. 

(11) "Speech or language impairment" 
means a communication disorder such 
88 stuttering. impaired articulation. a 
language impairment. or a voice 
impairment that adversely affects a 
child's educational performance. 

(12) ''Traumatic brain injury" means 
an acquired injury to the brain caused 
by an external phrsica1 force. reeu.lting 

In total or partial functional disability or 
psychosocial impairment. or both. that 
adversely affects a child's educational 
performance. The term applies to open 
or closed head injuries resulting in 
impairments in one or more areas. such 
as cognition: language: memory: 
attention; reasoning; abstract thinking: 
judgment; problem-solving: sensory. 
perceptual and motor abilities; 
psychosocial behavior: physical 
functions; information processing: and 
speech. The term does not apply to brain 
injuries that are cOll8enital or 
degenerative. or brain injuries Induced 
by birth trauma. 

(13) "Visual impairment including 

blindness" means an Impairment in 

vision that. even with CO!Tection. 

adversely affects a child's educational 

performance. The term includes both 

partial sight and blindness. 

(Authority: 20 U.S.C.1401{a)(l)) 

Note: If a child manifests characteristics of 
the disability category "autism" after a8e 3. 
that child .till could be diagnosed al havins 
"autiam"U the criteria in p8l'Il8l'aph (b1l1) of 
this section are ealiafied. 

• SOU F,.. ~te public ec:tucaUon. 
As used in this part. the term "free 

appropriate public education" means 
special education and related services 
that

(a) Are provided at public expense. 

under public supervision and direction, 

and without charge; 


(b) Meet the standards of the SEA. 

including the requirements of this part: 


lc) Include preschool. elementary 
school. or secondary school education in 
the State involved: and 

(d) Are provided in conformity with 

an IEP that meets the requirements of 

II 300.340-300.350. 

(Authority: 20 U.ac.1401{a)(18)) 

• 300.1. Include.
As used in this part. the term 

"Include" means that the items named 
are not all of the possible items that are 
covered. whether l.ike or unlike the ones 
named. 
(Authority: 20 U.s.c. 1411(b)) 

• 300. 10 	~ educdonIII unit. 

As used in this part. the term 


"intermediate educational unit" means 

any public authority. other than an LEA. 
that

(a) Is under the general supervision of 
an SEA: 

(b) Is established by State law for the 
purpose of providing free public 
education on a ·regional basis; and 

(c) Provides special education aDd 
related services to children with 
-disabilities within that State. 

(AuthOrity: 20 U.S.C. 1401{a)(23ll 

• 300.11 LOCIIi educatIon8I .....,ey. 

(a) (Reserved) 
(b) For the purposes of this part. the 

term "local educational agency" also 
includes intermediate educational units. 

(AuthOrity: 20 U.S.C. 1401(a)(8)) 

• 300.12 NatMt~. 

As used in this part. the tenn "native 
language" ,has the meaning given that 
term by section 703(a)(2) of the Bilingual 
Education Act. which provides as 
follows: 

The term "native langua8e." when used 
with reference to an indi~idu81 of limited 
Engliah proficiency. meana the langua8e 
normally used by that individual. or in the 
case of a child. the langua8e nOrmilJly used 
by the parente of the child. 
(AuthOrity: 20 U.S.C. 3283(aIlZ): 1401(a)(22)) 

Note: Section 802(a)(22) of the Act states 
that the term "native langua8e" bas the same 
meaning as the definition from section 
103(a)(2) of the Bilingual Education Act. (The 
term II used in the prior notice and 
evaluation sections under I 3OO.505(b)(Z) and 
t 3OO.s3.2la)(1}.} in uaing the term. the Act 
does not prevl!'llt the followin8 means of 
communication: . 

(1) in all direct contact with a child 
(includiDs evaluation of the child). 
communication would be in the language 
normally IIIed by the child and not that of the 
parente. If there II " differencs between the 
two. 

(Z) For Individuall With deafneu or 
blindneaa. or for individuals With no written 
language. the mode of communication would 
be that normally used by the individuallsuch 
al sign language. braille. or oral 
communication). 

1300.13 PIIrent. 
As, used In this part. the term "parent" 

means a parent. a guardian. a peraon 
acting 88 a parent of a child. or a 
surrogate parent who has been 
appointed in accordance with I 300.514. 
The term does not include the State if 
the child Is a ward of the State. 
(Authority: 20 U.S.c. 1415) 

Notr. The term "parent" Is defined to 
include peraons acting in the place of a 
parent. such as a grandmother or stepparent 
With whom a child lives. as well as peMlOIIS 

who are legally responsible for a child's 
welfare. 

1300.14 PubIk~. 
AI used in this part. the term "public 

a8ency" include. the SEA. LEAs, IEUs. and 
any other political subdivisions of the State 
that are relpoDlible for providq education 
to children With dieabilltiea. 

(AuthOrity: 20 USc. 1412(2}(B): 1412(8): 
1413(a)) 
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....,. QiIIIIItIId. 
AI u8ed In thi8 part. the term 

"qualified" means that a person ha. met 
SEA approved or recQ8Dized 
certification. UcenaiDlJo resistra tiOD. or 
other c::omparable requirements that 
apply 10 the area In which he or she II 
providing special education or related 
8ervices. 
(Authority. 20 U.S.C. 1417(b)) 

. 1300." A_ted Mf'VICe&. 
(a) As uled In this part. the term 

"related MrVices" means transportation 
and 8uch developmental. corrective. and 
other supportive serv!cet as are required 
to aSlist a cbild with a diaabtlity to 
benefit from special education. and 
includes speech pathology and 
audiology. psychological services. 
physical and occupational therapy. 
recreation. Including therapeutic 
recreation. early identification and 
assessment of disabilitiel in ch.iJdren. 
counseling services. including 
rehabilitation counseling. and medical 
services for dill8l1ostic or evaluation 
purposes. The term abo include. achool 
health services. social work services in 
schools. and parent counseling and 
training. 

(b) The terms used in thi. definition 

are defined as follows: 


(1) "Audiology" Includes
(i) Identification of children with 


hearing lOIS: . 

(ii) Detennination of the ra.nge. nature. 

and degree of hearing loss. Including 
refemd for medical Of other professional 
attention for the habilitation of hearing; 

(iii) Provision of habilitattve activities. 
such as language habilitation. auditory 
training. speech reading (lip-reading). 
hearing evaluation. and speech 
conservation: 

(Iv) Creation and administration of 
programs for prevention of hearing lOllS: 

(v) Counseling and guidance of pupil8, 
parents. and teachenl regarding hearing 
loss: and 

(vi) Determination of the child's need 
for group and individual amplification. 
selecting and fitting an appropriate aid. 
and evaluating the effectiveness of 
amplification. 

(2) "Counseling services" means 
services provided by qualified social 
workenl. psychologists, guidance 
counselonl. or other qualified personnel. 

(3) "Early identification and 
assessment of disabilities in children" 
means the implementation of a formal 
plan for identifying a disability as early 
as possible in a child's life. 

(4) "Medical services" means services 
provided by a licensed physician to 
determine a child's medically related 
disability that results in the child's need 

for tpeCial edac:aUoft and related 
service•.. 

{5} "Occupaticma.l therapy" Includn
(i) ImproviDg, developiag or restoring 

functioDl impeired or loet tbroush 
Ulne... injury. or deprivation: 

(ii) ImprovingabUity toperionn tub 
for Independent functioning when 
functions are impaired or lost: and 

(iii) Preventing. throush early 
inlerventioa. initial or further 
impairment or lOIS of fw:Iction. 

(8) "Parent GOWl8eling and training" 
means assilting parents in 
understandInJ the special needs of their 
child and providing parents with· . 
information about child development. 

{7} "Physical therapy" means services 
provided by a qualified physical 
therapist. 

(8) "Psychological services" 
includes- . 

Ii) Administering Plycbo1Q8ical and 
educational testa. and other a ..........ent 
proceduret; 

(iiI Interpretins aS88Ssment results: . 
(iii) Obtainins,lntegrattns, and 

interpreting information about child 
behavior and conditions relatins to 
learning. 

(iv) Consulting with other staIf 
members in plaruling school program. to 
meet the special need8 cd cbildren u 
indicated by psychological tests. 
interviews. and behavioral evaluations: 
and 

(v) Planning and managing a program 
of psychological servicas. Including 
psychological counseling for children 
and parents. 

(9) "Recreation" includes
(i) Assessment of leisure function: 
(ii) Therapeutic recreation services: 
(iii) Recreation programs in schools 

and communJty agencies; and 
(Iv) Leisure education. 
(10) "Rehabilitation counseling . 

services" means services provided by 
qualified personnel in individual or 
group sessiomt that focus specifically on 
career development. employment 
preparation. achieving independence, 
and integration in the workplace and 
community of a student with a 
disability. The term also includes 
vocational rehabilitation services 
provided to students with disabilities by 
vocational rehabilitation programs 
funded under the Rehabilitation Act of 
1973. as amended. 

.(11) "School health services" means 
services provided by a qualified school 
nurse or other qualified penlon. 

(1.2) "Social work services in schools" 
includes

(i) Preparing a social or 
developmental history on a child with a 
disability; 

(if) Group and Individual counseling 
with the child and family; . 

(iii) Working with those problems in a 
child's living situation (bome. echool. 
and community) that affect the child's 
adjustment in school: and . 

(Iv) Mobilizing achool and communJty 
resourcat to enable the child to leam u 
effectively 88 possible in his or her 
educational program. 

(13) "Speech patholosy" include.
(i) Identification of children with 

speech or lafl8U8ge impairments: 
(ii) DiagnOli. and appraisal of specific 

speech or language impairments: 
(iii) Referral for medical or other 

profHllonal attenti<.'Q necessary for the 
habilitation of .peech or language 
impairments: 

(iv) ProvisioD of speech and language 
services for the habilitation or 
preventlOll of communicative 
impairments: and 

(v) CounaelinJ and guidance of 
parents. children. and teachers 
regarding speech and language 
impairments. 

(14) ''Trans.portation'' Includes
(i) Travel to and from school and 

between schools: 
(ii) Trawl in and around tlchool 

buildingS: and 
(iii) Specialized equipment (such as 

special or adapted buses. lifts. and 
ramps), if required to provide special 
transportation for a child with a 
disability. 
(Authority. 20 U.S.C. 14<l1(a){1711 

Note: With reapect to related tervicH. the 
Senate Report atates: 

'The Committee bill provides a definition of 
related services. making clear that al.l SlICh 
related services may not be required ror each 
individual child and that such tenn includes 
early identification and assessment of 
handicapping conditions and the provision of 
servicee to mini.m.ize the effects or such 
conditiol1l. 
(S. Rep. No. 94-188. p. 12 (1975)1 

The list of related services is not 
exhaustive and may include other· 
developmental, corrective. or supportive 
services (such 81 arti.tic and cultural 
program&. 8Jld art. music. and dance therapy). 
if they are required to 888illt a child witb a 
disability to benefit from special education. 

There are certain kinds of services that 
might be provided by pe!'llons from varying 
profeSlional backgrounds and with a variety 
of operatJonal titles. depending upon 
requirements in individual States. For 
example. eounse4ing services might be 
provided by lOeial workel'll. psychologists. or 
guid8Jlce eountelora. and psychological 
leslill8l'Di8bt be done by qualified 
psychological examinel'!l. psychometrl.ta. or 
psychologists. depending upon Stale 
standards. 

Each related tervice defined UDder this part 
may include appropriate administrative anc! 
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supervisory activities that are necessary for 
program planning. management. and 
evaluation. 

§ 300.17 SpecIal educaIIon.. 
(a)(l) As used in this part. the term 

"special education" means specially 
designed instruction. at no cost to the 

Parents. to .meet the unique needs of a 

child with a disability, including
(i) Instruction conduCted in the 

classroom. in the home. in hospitals and 
institutions. and in other settings; aDd 

(il) Instruction in physical education. 
(2) The term includes speech 

pathology. or any other rel@ted service. 
if the service consists of specially 
designed instruction. at no cost to the 
parents, to meet the unique needs of a 

Such term also includes applied 

technology education. . 


(AuthOrity: 20 U.S.c. 1401(16)) 
Note 1: The definition of special education 

is a particularly important one under these 
regulations, since a chiJd does not have a 

. disability under this part unless he or she 
needs special education. (See the definition 
of children with diaabilitie. in 1300.7.) The 
definition of related services 11300.16) also 
depends on this definition. since a related 
service must be necessary for a child to 
benefit from special education. Therefore. If a 
child does not need special education. there ' 
can be no related services. and the child is 
not a child with a disability and is therefore 
not covered under the Act. 

Note 2: The above definition of vocational 
education ie taken from the Carl D. Perkine 

child with a disability, and is considered' 'Vocational and Applied Technology 

special education rather than a related 
service under State standards. 

(3) The term also includes vocational 
education if it consists of specially 
designed instruction. at no cost to the 
parents. to meet the unique needs of a 
child with a disability. 

(b) The terms in this defmition are 
defined as follows: 

(1) "At no cost" means that all 
specially designed instruction is 
provided without charge. but does not 
preclude incidental fees that are 
normally charged to nondisabled 
students or their parents as a part of the 
regular education program. 

Education Act [Pub. L. ~. 88 amended by
Pub. L. 101-392). Section 118(a)(3)(AHB) of 
this 8tatute further provide&

Vocational education program8 and , 
aclivitiee for individuals with handicap. will 
be provided in the leaet re8trictive . 
environmenlin accordance with llection 
612.(5)(8) of the Individuale with DisabUities 
Education Act and will. whenever 
appropriate. be included ae a component of 
the individuali.%ed education program 
developed under IBctlon 614(a)(5) of eucb 
Act. Student8 with handicap8 who have 
Individualized education program8 developed 
under llection 614{IIJ(5) of the Individual. 
with Disabilities Education Act ahaII. with 
respect to vocational education program8. be 
afforded the right8 andprotection8 

(2) "Physical education" is dermed assuaranteed SUI''! 8tudents under sections 612. 
follows: . 

(i) The term means the development 
of

(A) Physical and motor fitness; 
(B) Fundamental motor skills and. 

patterns: and 
(C) Skills in aquatics, dance. and 

L"ldividual and group games and sports 
(including intramural and lifetime 
sports). . 

(il) The term includes special physical 
education. adaptive phYSical education. 
movement education • .and motor 
development. 
{AuthOrity: 20 U.S.C. f401(a)(16j} 

~~) "Vocationaleducation" means 
organized educational programs offering 
a sequence of courses that are directly 
related to the preparation of individuals 
in paid or unpaid employment in current 
or emerging occupations requiring other 
than a baccalaureate or advanced 
degree. Such programs shall include 
competency-based applied learning that 
contributes to an individual's academic 
knowledge. higher-order reasoning. and 
problem-solving skills, work attitudes. 
general employability skills. and the 
occupation-specific skills necessary for 
economic independence as a productive 
and contributing member of society. 

614. and 615 of such Act. 

• 300.11 TrMSItIon Mrvicea. 

(a) As used in this part. "transition 
services" means a coordinated set of 
activities for a student. designed within 
an outcome-oriented process. that 
promotes movem,!i!nt from school to post-
school activities, including 
postsecondary education. vocational 
training. integrated employment 
(including supported employment). 
continuing and adult education, adult 
services. independent living. or 
community participation. . 

(b) The coordinated set of activities 
described in paragraph (a) of this 
section must~ 

(1) Be based on the individual 
student's needs. taking into account the 
student's preferences and interests; and 

(2) Include needed activities in the 
areas of

(I) Instruction; 

(il) Community experiences; 

(iii) The development of employment 

and other post-school adult living 
objectives; and 

(iv) If appropriate. acquisition of daily 
living skills and functional vocational 
evaluation. 
(Authority: 20 US.C. 1401(a)(lJJl) 

Nole: Transition llervices for students with 
disabilities may be special education. If they 
are provided as specialJy designed 
instniction, or related services. If they are 
required toaBBiat a student with a disability 
to benefit from special educa tion. The list of 
activities in paragraph (b) is not intended to 
be exhaustive. 

SUbpart &-State Plana and Local 
Educational Agency Applications 

Stare PlaDs-Geoeral 

f 300.110 CondItion of a..unce. 
In order to receive funds under Part B 

of the Act for any fiscal year. a State. 
must submit a State plan to the 
Secretary through its SEA. which plan 
shall be effective for a period of 3 fiscal 

years. 

(Authority: 20 U.S.C. 12318. 1412. 1413) 


f 300.111 Contenta of plan. 


Each State plan must contain the 

provisions required in It 300.121
300.153. . 


(AuthOrity: 20 US.C. 1412. 1413) 


State Plane-Co.oteDts 

f 300.121 Rlghr to a free appropnate 

pubUC eduCIItion. 


(a) Each State plan must include 
information that shows that the Sta1e 
has in effect a policy that ensures that 
all children with disabilities have the 
right to F APE within the age ranges and 
timelines under 1300.122. 

(b) The information must include a 
copy of each State statute. court order. 
State Attorney General opinion. and 
other State documents that show the 
source of the policy. ., 'F 

(c) The information must show tbat 

the policy

(1) Applies to all public agencies in 

the State; 


(2) Applies to all children v.ith 

disabilities; 


(3) Implements the priorities 

established under II 3OO.32{)-300.324; 

and 


(4) Establishes timelines for 
. implementing the policy. in accordance 

with I 300.122. 


(Authority: 20 U.S.C. 141%(1). (2)[B). (6): 

1413(a)(1)J 


§ 300.122 TImeIlnM and ages for free 

appropriate public education. 


raj General. Each State plan must 
include in detail the poliCies and 
procedures that the State will undertake 
or has undertaken in order to ensure 
that F APE is available for all children 
with disabilities aged 3 through 18 
within the State not later than 
September 1. 1978. 8.lld for all ch ••Jren 
with disabilities aged 3 through 21 
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within the State n011at.. dtan 
September t. 1980. . \ 

(bl DocumentsreJatins to timeJines. 
. Each State plan must include a copy of 
each State statute. court order. Attorney 
General decision. and other State 
documents that demonstrate that the 
State has established timelines in 
accordance with paragraph (a) of this 
section. 

(c) ex.ception. The requirement in 
paragraph (a) of this section does not 
apply to a State with respect to children 

. with disabiliti.es il8ed 3. 4. 5. 18. 19. 20. 
or 21 to the extent that the requirement 
would be inconsistent with State law or 
r:~"ctice. or the order of Jlny court. 
respec:ing public education for one or 
more of. those age groups in the State. 

(d) Documents reJatins to ex.ceptions. 
Each State plan must

(1) Describe in detail the extent that 
the exception in paragraph (c) of this 
section applies to the State: and 

(2) Include a copy of each State law. 
court order. and other documents that 
provide a basis for the exception. 
(Authority; 20 U.S.C. 1412(2)(8)) 

§ 300.123 FullIIducIItIon8I opportuntty 

goal. 


Each State plan must include in detail 
the policies and procedures that the 
State will undertake. or has undertaken. 
in order to ensure that the State has a 
goal or providing full educational 
opportunity to all children with 
disabilities aged birth through 21. 

(Authority; 20 U.S.C. 1412(2)(A1J 

§3OO.124 (Aaerved) 

§ 300.125 Ful educatlon8l opportunity 

goal-timetabie. 


Each State plan must contain a 
detailed timetable for accomplishing the· 
goal of providing full educational 
opportunity for all children with 
disabilities. 
[Authority: 20 U.S.C. 1412[2j(A)) 

. § 300.126 Full educational opportunity 
. goal-facilltin, peraonnel, ...MMcee. 

Each State plan must include a 
description of the kind and number of 
Facilities. personnel. and services 
necessary throughout the State to meet 
the goal of providing full educational 
opportunity for all children with 
disabilities. 
(Authority: ZO U.S.C. 1412(2)(A» 

§ 300.127 PrtOI1tIII&. 


Each State plan must include 

infonnation that shows that 

(a) The State haa estabUshed 
prioritit!'s that meet the requirements of 
II 300.320-300.324: 

(hI The State priorities meet the 

timelines under 1300.122: and 


(cl The State haa made progress in 

meeting those timelines . 

[AuthOrity: 20 U.S.C. 1412(3)) 


§ 300.126 IdenttflcatJon, Iocdon, and 
• valuation of cI\IIdnIn wIttI dIMbflltle.. . 

(a) General requirement. Each State 
plan must include in detail the policies 
and procedures that the State will 
undertake. or has undertaken. to ensure 
that

[1) AII'chiidren with disabilities . 
. regardless of the severity of their 

disability. and who are in need of . 
special educatil')n and related services 
are identified. loca('!d. and evaluated: 
and 

[2) A practical method is developed 
and implemented to detennine which 
children are currently receiving needed 
special education and related services 
and which children are not currently 
receiving needed special education and 
related services. 

(b) Infonnation. Each State plan must: 
(1) Designate the State agency (if 

other than the SEA) responsible for 
coordinating the plaMing and 
implementation of the policies and 
procedures under paragraph (a) of this 
section. 

(2) Name each agency that 
participates in the planning and 
implementation and describe the nature 
and extent of its participation. 

(3) Describe the extent·that
(i) The activities described in 

paragraph (a) of this section have been 
achieved under the current State plan: . 
and 

(ii) The resources named for tbese 

activities in that plan bave been used. 


(4) Describe each type of activity to be 
carried out during the next scbool year •. 
including the role of the agency named 
under paragraph (b)(l) of this section. 
timeiines for completing those activities. 
resources that will be used. and 
expected outcomes. 

(S) Describe how the poliCies and . 
procedures under paragraph (a) of this 
section will be monitored to ensure that 
the SEA obtains

(i) The number of children with 

disabilities within each disability 

category that have been identified. 

located. and evaluated: and 


(ii) Infonnation adequate to evaluate 
the effectiveness of thOle poliCies and 
procedures.

(si Describe the method the State uses 
to determine which children are 
currently receiving special education 
and related services and which children 
are not receiving special education and 
related services. 

(Autbority. 20 USC. 141212}IC)) 
Note 1: The Stale i. reeponeible. for 

enewing thaI all children with disabilities are 
identified. located. and evaluated. including 

. children in all public and private agencies 
and institution. in the Slate. Collection and 
use of dala are eubjeclto the confidentiality 
requirements of •• 300.560-300.576 . 

Note 2: Under bolh Parte 8 and H of the 
Act. States are responsible for identifying. 
locating. and evaluating infants and toddlers 
from birth through 2 years of age who have 
di~abilitie8 or who are suspected of having 
disabilitiee. In Sta tes where the SEA and the 

. State's lead agency for the Part H program 
are different and the Part H lead agency will 
be participating in the child Find activities 
described in paragraph (a) of this section. the 
nature and extent of the Part H lead agency's 
participation must. under paragraph (b )(2) of 
this Hction. be included in the State plan. 
With the SEA'. agreement. the Part H lead 
agency's participation may include the actual 
implementation of child find activities for 
Infants and toddlei'll. The use of an 
interagency agreement or other mechanism 
for providing for the Part H lead agency's 
partiCipation would not alter or diminish the 
responelbility of the SEA to ensure 
compliance with all child find requirements. 
including the requirement in paragraph (a](1) 
of this section that all children with 
diaabilitie. who are in need of special 
education and related services are evaluated. 

§ 300.m Conftden1laHty of pel'1lonally 
IdentIfIaIe IntonnetIon.. 

(a) Each State plan must include in 
detail the policies and procedures that 
the State will undertake. or has 
undertaken. in order 10 ensure the 
protection of the confidentiality of any 
personally identifiable infonnation 
collected. used. or maintained under this 
part. 

(b) The Secretary shall use the criteria 
in II 300.580-300.576 to evaluate the 
policies and procedures of the State 
under paragraph (a) of this section. 
(Authority: ZO U.S.c. 1412\2)[0): 1417[c)) 

Note: The confidentiality regulations were 
published in the Federal Regiater in fmal form 
on Pebruary 27. 1970 (41 FR 8803-11610). and 
met the requirement. of Pari B of the Act. 
ThOH regulation. are incorporated in 
• t 3OO.5f1O-3OO.'18• 

f 300.1.30 IndIYtduaIInd educetion 
proenuna. 

(a) Each State plan must include 
infonnation that abows that each public 
agency in the State maintains records of 
the IEP for each child with disabilities. 
and each public qency establishes. 
reviews. and revises each program as 
provided in II 300.340-300.350. 

(b) Each State plan must include
(1) A copy of 8ach State statute. 

policy. and standard that regulates the 
maMer in whlcb lEPs are developed. 
implemented. reviewed. and revised: 
and 
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(2) The procedures that the SEA 
follows in monitoring and evaluating 
thoee programs. . 
(Authority: 20 U.S.C. 1412(4). 1413(a){1)) 

1300.131 ~ ........... 

Each State plaD Inust include 

procedural safeguards that ensure that 
the requirements of it 300.500-300.514 
are met. 
(Authority: l!'D U.S,C. 1412(5)(A1J 

1300.132 lAeIIt N8tr1ct1¥1 enwllonment. 

(a) Each State plan must include 
procedures that ensure that-the 
requirements of It .:I\lO.~OO.556 are 
mel 

(b) Each State plan inust include the 
following information: 

(1) The number of children with 
disabilities in the State. within each 
disability category. who are 
participating in regular education 
programs, consistent with 11300.550
300.556. 

(2) The number of chlldren with 
diaabUities who are in separate classes 
or separate school facilities. or who are 
otherwise removed from the regular 
education environment. 
(AuthOrity: 20 U.S.c. 1412(5)(8]) 

1300.133 Protectton In ."IIIueUcM 
procedt.nL 

Each State plan must include 
proceduree that ensure that the· 
requirements of II 300.530-300.534 are 
met. 
(Authority: 20 U.s.c. 1412(5)(C) 

1300.134 ReapoNIbHIty of State 
eduCdoNII..,..-.c:y tor II ...........' 
progt1Ift'& 

(a) Each State plan must include 
information that shoWl that the 
requirements of I 300.600 are met. 

(b) The information under paragraph 
(a) of this section mutt include a copy of 
each State statute. State regulation. 
signed agreement between 1"eIpective 
agency officials. aDd any other 
documents that show compliance with 
that paragraph. ' 
(AuthOrity: l!'D U.s.c. 1412(6]) 

1 aoo.135 [R...,.".,] 

f 101.1. ......,....l:IthM p!"OCIIdurM 
StiItII ecIuCllIIIQII egency. 

Each State plan must describe the 
procedurea the SEA follows to infofm 
each public lIIeney of its reaponafbWty 
for ensurins effective ImplementatiOD of 
proceduralsafeguan:ls for the cbUdren' 
with disab~es served by that public 
lIIeney. 
(Authority: l!'D U.s.c. 1412(6}) 

1 300.137 ProcIIdunMI for COfIIUItdon. 
Each State plan muet uiclude an 

assuraDce that in carrying out the 
requirements of JeCtion 612 of the Act. 
procedures are establiabed for . 
consultation with individuals involved 

. in or concemed with the educa tion of 
children with disabilities. including 
individuals with disabilities aDd parents 
of children with disabilities. 
(Authority: l!'D U.S.C. 1412(7KAJ) 

1300.138 Other FeOmI program,. 
Each State plan muat provide that 

programs and procedures are 
established to ensure that funds 
received by the State or aDy public 
agency in the State under aDy other 
Federal program, including subpart 2 of 
part D of chapter 1 of title I of the 
Elementary and Secondary Education 
Act of 1965~ under which there is 
specific authority for auistance for the 
education of children with disabilities. 
are used by the State. or aDy public 
agency in the State. only in a manner 
conlistent with the goal of providing 
FAPE for all children with disabilities. 
except that nothing in thia section limits 
the specific requirements of the laws 
governing those Federal programs. 
(Authority; l!'D USc. 1f13(1)(2)) 

(AuthOrity: l!'D U.s.c. 1413(8)(3)) 

1 100.1. PrtwateIChoola. 
Each State plaD muet include policies 

and procedures that ensure that the 
requirementa of II 300.400-300.403 and 
II :SOO.45()..300.4S2 are mel 
(Authority: 211 U.s.C.103{a)(4)) 

1100.141 Aeoo••• of fundi tar 

mlll1:e.................... 


Each State plaD mutt include policies 
and procedures that ensure that the 
State seeks to recover any funds 
provided under Part B of the Act for 
aenicea to a child who is determined to 
be erroneously cla18ifted as eligible to 
be counted under section 111(a) or (d) of 
the Act. 
(Authority: 20 U.s.c. It13(a)(5)) 

H 300.'42-300.143 [Rill"""", 

1 aoo.144 ...... Oft 1p,IC8&lM. 
Each State plan must include 

procedures to euure that the SEA does 
not take any fiDal actiOD with reapect to 
an application 'Ubmitted by IHlLEA 
before &ivins da. LEA rntODab1e DOD 
aDd &8 ~ lor -Au:rtDc-. 
17U01fd) of this title, 

(Authority: l!'D U.s.c. 1413(a){8J) 

§ 300.145 ProtIlbttIon of commingling. 

Each State plan must provide 
assurance satisfactory to the Secretary 
that funds provided under part B of the 
Act are not commingled with State 
funds.. 
(Authority: l!'D U.S.c. 1413(a)(911 

Note: This assurance is satisfied by the use 
of a separate accounting system thaI includes 
an audit trail of the expenditure of the part B . ; 

funds. Separate bank accounls are nOI I
required. (See 34 CFR 76.702 IFiscal COl'!troI Iand fund accounting proceduru).) I 
1300.141 AnnuaI~. I 

:
Each State plan must include 

procedures for evaluation at least 
annually of the effectiveness of 
programs in meeting the educational 
needs of children with disabilities. 
including evaluation of IEPa. 
(Authority: l!'D U.s.c. 1413(8)(11» 

f 3OG.147 ..... .tvt.ory.,.,.... 
Each State plan must provide that the 

requirements of II 300.650-300.653 are 
met. 
(Authority: 211 u.s.c. 1413(8)(12)) 

. 1 300.141 PolIcIes and proctduru f« Use 
of P8rt B fundL 

Each State plan mUlt set forth policies 
and procedures designed to ensure that 
funds paid to the State under Part B of 
the Act are spent in accordance with the 
provisions of Part B. with particular 
attention given to sections 611(b). 6U(c). 
611(d). 612(2). and 612(3) of the Act. 
(Authority: l!'D U.s.C. 1413(8)(1)) 

I3OG.1. DlIc.lptIonof ... ofPlll't8' 
fundL 

(a) State allocation. Each Slate plan 

muet include the following information 

about the State', uae of funds under 

I 300.370 aDd I 300.820: 


(1) A list of administrative positions. 
aDd a description of duties for each 
person whose salary is paid in whole or 
in part wtth thoee funds. 

(2) For each position, the percentage· 

of salary paid with those fonds. 


(5) A detcription of each 

adminiltrative activity the SEA will 

carTY out cturbtg the next achool year 

with thoee fund .. 


(4) A description of each direct· 
service and each support service that 
the SEA will provide during the next 
period covered by the State plan with 
those funds. aDd the activities the State 
advisory rueI willad.ertake durins 
that period with tbeIe fuDda. 

(b) Local educalioiJ&l -seney
aJloc::atioD. BIdt State pian _t 

·tnclude
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(1) An estimate of the number and ' 
percent of LEAs in the State that will, 
receive an allocation under this part 
(other than J..EA.s that submit a 
consolidated application); 

(2) An estimate of the number of LEAs 
that will receive an allocation under a 
consolidated application; 

(3) An estimate of the number of 
consolidated applications and the 
average number of LEAs. per 
application: and 

(4) A description of direct services 
that the SEA wiH provide under 
1300.360. 

(Authority: 20 U.S.C.1412(6)) 

§ 300.150 StatHe,,1II noMUPpIt'ttlng. 

Each State plan must provide 
assurance satisfactory to the Secretary 
that funds provided under this part will 
be used so as to supplement and 
increase the level of Federal (other than 
funds available under this part). State. 
and local funds-including funds that 
are not under the direct control of the 
SEA or LEAs - expended for special 
education and related services provided 
to children with disabilities under this 
part and in no case to supplant those 
Federal rother than funds available 
under this part). State. and local funds 
unless a waiver is granted in accordance 
with 1300.589. 

(Authority: 20 U.S.C. 1413(al(9)) 
Nole: This requirement is distinct frOIn the 

LEA nonsupplantins provision already 
contained in these resuJations at § 300.230. 
Under this State-level provision. the State 
must assure that Part Bfunds distributed to 
LEAs and IEUs will be used to supplement 
and nbt"lU'pplant other Federal. State. and 
local funds (including funds not under the 
control of educational asencies) that would 
have been expended for special education 
and related services provided to children 
with disabilities in the absence of the Part B 
funds. The portion of Part B funds that are 
not distributed to LEAs or IEUs under the 
statutory formula (20 U.S.C. 1411(dllare not 
subject to this nonsuppiantlng provision. See 
20 U.S.C. 1411(c)13). States may not permit 
LEAs or lEU. to use Part B funds to satisfy a 
financial commitment for services that would 
have been paid for by a health or other 
asency pursuant to policy or practice but for 
the fact that these services are now included 
in the IEPs of children with disabilities. 
(H.R. Rep. No. 860. 99th ConS.. ,21-22 (1986)) 

§ 300.151 Addltlonallnfonnatlon If the 
State educational agency provide. direct 
..!'VIcn. . 

If an SEA provides F APE for children 
with disabilities or provides them with 
direct services. its State plan must 
include the information required under 
§ § 300.226. 300.227. 300.231. and 300.235. 

(AuthOrity: 20 U.s.C. 1413(b)) 

t 300.112" InhIrIIIInC'r ......... 

(a) Each State plan must set rorth 

policies and procedures lor developing. 
and implementing interagency 
agreements between

(1) The SEA: and 
(2) All other State and local agencies 

that provide or pay for services required 
under this part for children with 
disa bilities. 

(b) The policies and procedures 
referred to in paragraph (a) of this 
section must

(1) Describe the role that each of those 
agencies plays in providing or paying for 
services required under this part for 
children with disabilities: and 

(2) Provide for the development and 
implementation of interagency 
agreements that

(i) Define the financial responsibility 
of each agency for providing children 
with disabilities with FAPE: 

(ii) Establish procedures for resolVing 
interagency disputes among agencies 
that are parties to the agreements: and 

(iii) Establish procedures under which 
LEAs may initiate proceedings in order 
to secure reimbursement &om agencies 
that are parties to the agreements or 
otherwise implement the prOVisions of 
the agreements. 
(Authority: 20 U.S.C. 1413(a)(13J1 

§ 300.153 Personnel.tandllrda. 
[a) As used in this part: 
(1) "Appropriate professional 

requirements in the State" means entry 
level requirements that":" 

(i) Are based on the highest 
requirements in the State applicable to 
the profession or discipline in which a 
person is providing special education or 
related services: and 

(ii) Establish suitable qualifications 
for personnel providing special 
education and related services under 
this part to children and youth with 
disabilities who are served by State. 
local. and private agencies (see 1300.2). 

(2) "Highest requirements in the State 
applicable to a specific profession or 
discipline" means the highest entry-lt!"rel 
academic degree needed for any State 
approved or recognized certification. 
licensing. registration. or other 
comparable requirements that apply to 
that profession or discipline. 

(3) "Profession or discipline" means a 
specific occupational category that

(i) Provides special education and 
related services 10 children with 
disabilities under this part; 

(ii) Has been established or 
designated by the State: and 

(iii) Has a required scope of 
responsibility and degree of supervision. 

(4) "State approved or recognized 
certification. licensing. registration. or 

other comparable requirements" means 
the requirements that a State legislature 
either has enacted or has authorized a 
State agency to promulgate through 
rules to establish the entry.level 
standards for employment in a specific 
profession or diScipline in that State. 

(b)(l) Each State plan must inClude 
policies and procedures relating to the 
establishment and maintenance of 
standards to ensure that personnel 
necessary to carry out the purposes of 
this part are appropriately and . 
adequately prepared and trained. 
. (2) The policies and procedures 
required in pal'llgraph (bill) of this 
section must proVide for the 
establishment and maintenance of 
standards that are consistent with any 
State approved or recognized , 
certification. licensing. registration. or 
other comparable requirements that 
apply to the profession or discipline in 
which a person is providing special 
education or related services. 

(c) To the extent that a State's 
standards for a profession or diSCipline. 
including standards for temporary or 
emergency certification. are not based 
'on the highest requirements in the State 
applicable to a specific profession or 
discipline. the State plan must include 
the steps the State is taking and the 
procedures for notifying public agencies 
and personnel of those steps and the 
time lines it has esta blished for the 
retraining or hiring of personnel to meet 
apprupriate professional requirements in 
the State. 

(d}(l) In meeting the requirements in 
paragraphs (bl and (c)of this section. a 
determination must be made about the 
s:atus of personnel standards in the 
State. That determination must be based 
on current information that accurately 
describes. for each profession or 
discipline in which personnel are 
providing special education or related 
services. whether the applicable 
standards are consistent with the 
highest requirements in the State for 
that profession or discipline. 

(2) The information required in 

paragraph (d)(l) of this secHon must be 

on file in the SEA. and available to the 

public. 


(e) In identifying the highest 
requirements in the State for purposes of 
this section. the requirements of all 
State statutes and the rules of all State 
agencies applicable to serving children 
and youth with disabilities must be 
considered. 
(AuthOrity: 20 U.S.C. 1413(a)(14)) 

Note: The resulations require that the State 
use its own existins hishest requirements to 
determine the standards appropriate to 
personnel woo provide special education and 
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related servieel WIder thia part. The 
replations do not reqllire States to NIt any 
spedfied training ateurd. nth 81 a 
malter's degree, for employment of personnel 
wbo provide NlI'Yice8 WIder this part. In lOIbe 
instances. States will be reqllinld to abow 
that they are t.akI:oa It.,. 110 retrain or to .bire 
personnel to meet the .taDduda .dopted by 
the SEA that are bILled on requirvments fOf: 
practice in a specific profeaaiOIl or disdpllne 
that were eetablished by other State 
agencies. Statee in this position need not. 
however. require penarmel providing 
aervicn under thia part to Ipply for Ind 
obtain the licene, regiltration. or other 
comparable credential requ.Irecl by other 
agencies of Individual8 in that prole.lon or 
discipline. The regulltioua permit each State 
to determine the .pecific occupational 
categories required to provide apecial 
education and related services aDd to revise 
or expand theae categoriel aa needed. The 
professions or dilciplinel defined by the 
State need not be limited to traditional' 
occupatiOlla! categories. 

• 300.154 TnIJ'I8It6on of IndIWcIu8Ia from 
hit H to Part 8. 

Each State plan mWit aet forth policies 
and procedures relating to the smooth 
transition for those individuals 
participating in the early intervention 
program under Part H of the Act wbo 
will participate in preschool programs 
assisted under this part. including a 
method of ensuring that when a child 
turns age 3 an IEP. or. if consistent with 
sectione 614(a)(5) and 677(d) of the Act. 
an individualized f8lJ1jJy service plan. 
has been developed and implemented 
by the child's third birthday. 
(AuthOrity: ZO U.S.C. 1413(a){15)J 

Local F.duc:lltioaaI Apacy 
Applicatiou-Geaeral 

f 300.180 SubmIeI60n of ~ 
In order to receive payments Under 

Pa'rt B of the Act for imy fiscal year. an 
LEA must submit an application to the 
SEA. 
(Authority: 20 U.S.C. l~l4(all 

f 300.181 (R.IAM] 

f 300.182 The DeeM COllI ~ 


An LEA may only use funds under 

part B of the Act lor the excess costs of 

providing special education and related 
services for children with disabilities. 
(AuthOrity: ZO U.s.c. 1414(a)(I). (a){Z){B)(i)) 

• 300.183 ........ the DeeM COllI 

~uhment. 

(a) An LEA meets the excess cost 
requirement il it has on the average 
spent at least the amount determiaed 
under 1300.184 for the education of each 
of its children with disabilities. Thi8 
amount may not iDclud.e capital outlay' 
ordebtleMrice. . 

(Authorlty:.20 u.s.c. 1«l2(~1414{1)(11) 

Note: The ex.ceu COlt l'IlCluirement meanl 
that the LEA mUlt .pend a certain minimum 
amount for the education of its children with 
di.abiUtin bef!>1'f! part B funds are aed. This 
en.urea that chUdnm eerved with part B 
funds have at le..t the Mme averase amount 
apent on them. from IOW'IlIIS other thall part 
B. u do the ch1ldreo in the lChooJ di.tl'ict 

taken.1 I wbole. 


The m.in.imum lUIIoant that must be 1lpe1\t 
for the educetion of children with diaabilitiea 
Is computed UDder 8 ltatutOry formula. 
Section 3OO.i84 implements th.i..s formula and 
sive. a .tep-by-step method to determine the 
minimum amount. Excesa coats are tho.e 
co.ta of .peela! education and related 
servicea thaf,exceed the minimum amount .. 
TL.~:,fore,lf an LEA can show that It haa (on 
the everbge) ipant the minimum amount for 
the ed\ICatioa of each of ita children with 
disabilitiea. It balmet the exee.. coat 
requirement. and aU additional COlts are 
excs.. eolta. Part B fundi can then be Uled to 
pay for these additional Co.ts. lubject to the 
other requirementa of part B (priorities. etc.). 
In the Note under' 300.184, there la an 
example of bow the minimum amount is 
computed.

'_.114 Exce.~ of

"**"'-' 1mOUnt. 


The minimum average amount that an 
LEA must spend under 1300.183 for the 
education of each of its children with 
disabilities is computed as follows: 

(a) Add all expeu.diture8 of the LEA in 
the preced!ng school year. except capital 
outlay and debt service

(I) For elementary echoolstudents. if 
the child with a disability is an 
elementary tchool student: or 

(2) For secondary scboolstudents. if 
the child with 11 disability is a secondary 
school student. 

(b) From this amount, subtract the 
totalol the following amounts spent for 
elementary school students or for 
secondary echool students. as the case 
maybe

(1) Amounts the agency spent in the 

preceding school year from funds 


. awarded under part B of the Act and 
titles I and VII ol the Elementary and 
Secondary Education Act of 1965: and 

(~) Amounte from State and local 

funas that the asency spent in the 

preceding school year for

(i) Programs for children with 

disabilities: 


(ii) Programs to meet the special 

educational needs of educationally 

deprived children: and 


(iii) Programs of bilingual education 

for limited EnglIsh proficient children. 


(c) Divide the result under paragrapb 
(b) of this section by the average 

number.of students enrolled in the 

agency in the preceding school year

(1) In its elementar)' schools. if the 

child with a disability i. an elementary 

school student; or 


(2) In its eacondary schools. if the 
child with a disability is a secondary 
scbool student. 
(Authority: ., USc. 1414{a)(l)J 

Note: The following i. an example of how 
an LEA milht compute the 8Yerqe miDimum 
amount It mUlt tpend for the education of 
each of ita children with diMbilitiea. under 
• 300.1&3. ThiI example foUows the formula 
in • 300.184. Under the Itatute and 
resuJation., the LEA muat make one 
computation for children with dillbilitiel in 
its elementary achools and a leparate 
computation for children with dill8bilities in 
its secondary Idlool•. The COIIIJM*tion for 
elementary ichool atudents with dilabUities 
would be done 81 followa: 

a. Firat. the LEA must determine its tOlal 
amount of expenditurel for elementary 
Ichool .tudents from alliourcee-iocal. 
State, and Federal (including part B)-in the 
pracedins lCbooi yellr. Only capital outlay 
and debt lMIJ'Vioe are excluded. 

Example: An LEA apent the fonowlng 
amoUllts la.t year for elementary school 
atudmtl (Including Its -elementary school 
INdents with disabilities): 

(1) Prom local tax fund....._ ......... . S2.750.0CX> 

(Z) From Stete fund ....... _ .............. . 7.0CX>.0CX> 

(3) Prom Federal funds ................... 750.0CX> 


10:500.0CX> 
Of this total. S5OO.OOO was filr" caPual 

outlay ed debt eervice reillting to the edu
cetion of elementary .chool students. This 
mUlt be subtracted from totll1 expendItures: 

S1G.500.0CX> 
-500.000 

Total expenditures for ele

mentary IChooJ atudents (leu 

capital outllY aDd debt serv-

Ice).___•__... _ ....__._ 10.000.000 

b. Next. the LEA mut .ut7tnet lImOtftTta'" 
apent for: 

(1) Programs fOf: children with dill8billtiel; 
(2) Propama to meet the lpedal 

educatiooal aeeda of edllCltionaHy deprived 
c:hildran; aDd 

(3) ProsramI of bil!n(rua! education for 
limited Eoalish proficient children. 

These are funda that the LEA IIctually 
apent. DOt fuDd.e lWIOIrived lut year but 
carried o\ler for tht: current echool ye"r. 

Example: The LEA apent the following 
amounts for elementary echool atudents lall 
year: 

(1) Prom fund. under Chapler 1 

of title I of the Elementllry and 

Secondary Education Act of 

1965...................................................... 3OO.0CX> 

(2) From a epecial Slate pro· 

gram for educationally deprived 

children............................................... 200.000 

(31 From a grant \lDder Part B ....... 200.000 

(4) From State lunda for the 

education of chi.ldreD with dis
abilities ...._ ......... _ ......... _................ 600.000 

(5) Prom a Iocally·funded pro-· 

gram for dri.Jdren w;th disatm· 

itie..._ .._._2.6Q,00c) 


http:number.of
http:Authorlty:.20
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(8) From a grIIIIt.lor I IiIIf:aiPaI ~. 
education prop'IIIIl .under TItle 
VB of the Elementary and Sec:.
ondary BducatioD Act of 1965........ 150.000 

Total .... _...................................... 1.800.000 


(An LEA would also include any other 
funds it spent from Federal. State. or local' 
sources for the three basic PUlposes: Children 
with disabilltie •• educationally deprived 
children. and bilingual education for limited 
EngIi.Jhproflcient children.) 

Thil amount i. lubtracted from the LEA's 
total expendilure for elementary school 
ltudents computed above: 

$10.000.000 
-1.800.000 

8.400,000 

c. The LEA next must divide by the average 
number of students enrolled in the 
elementary school. of the agency last year 
(includlns itsltudents with disabilities). 

Example: Lalt year. an averap of 7.000 
studentl were enrolled In the &pncy'. 
elementary .chao", Thl. mUit be divided 
into the amount computed under the above 
paragraph: S8.toO.OOO/7,000 .tudents = 
$1.'IJJO/ltudent. 
. Thi. figure Ie In the minimum amount the 
LEA mUlt .pend (on the average) for the 
education of each of ita .tudents with 
diaabilitie•. Fund. under Part B may be u.ed 
only for costs over and above this minimum. 
In thi. example. if the LEA has 100 
elementary school students with disabilitie •. 
it mUit keep racorda adequate to show that it 
has spent at leallt $120.000 for the education 

:. of those students (100 students ~e. $1.'IJJO/ 
student I. not including capital outlay and 
debt service. 

Thi. 1120.000 may come from any funds 
except fund, under Part B. subject to any 
legal requiremenll that govern the use of 
those other funds. 

If the LEA has secondary echool .tudents 
with disabilitie .. It mUit do the same 
computation for them. However the amounts 
used in the computation would be thoM the 
LEA .pent last year for the education of 
•econdary achool etuden ... ra ther than for 
elementary school .tudents. 

§ 300.115 Computation of ..... cost8
conlOldlltM application. 

The minimum average amount under 
1300.183. if two or more LEAs submit a 
consolidated application, is the average 
of the combined minimum average 
amounts determined under 1 300.184 in 
those agencies for elementary or 
secondary school students. as the case 
may be. 
(AuthOrity: 20 U.S.C. 1414(a)(1)) 

§ 300.118 Eleas co~ on 11M 
of P8I1 B funda. 

(a) The excess cost requirement 
prevenla an LEA from using funds 
provided under Part B of the Act to pay 

for aU of the COllI directly attrib'lltable 
to lIle educatioll of a c:hiklwith a 
disability. subject to paiqraph (b) of 
this section. . 

(b) The exceu cost requirement does 
not prevent an LEA from using Part B 
funds to pay for aU of the COila directly 
attributable to the education of a child 
with a disability in any of the age ranges 
three. four, five. eighteen, nineteen. 
twenty. or twenty-one. If no local or 
State funds are available for 
noridisabled children in that age range. 
However. the LEA must comply with the 
nonsupplanting and other requirements 
of this part in providing the education . 
and services. 
(Authority: 20 U.S.C...~2O): 1414{a)(tl) 

1300.117-300.t.. l"-W'Id) 

§ 300.ttO ConIOIIdIted ~ 
(a) [Reserved] 
(b) Required applications. An SEA 

may require LEAs to submit a 
consolidated application for payments 
under Part B of the Act if the SEA 
determines that an individual 
application submitted by an LEA will be 
disapproved because- . 

(1) The agency's entitlement is less 
than the S7.5OO minimum required by 
section 811(C)(4)(A)(i) of the Act 
(1300.36O(a)(1)): or 

(2) The agency is unable to establish 
and maintain programs of sufficient size 
and scope to effectively meet the 
educational needs of children with 
disabilities. 

(cl Size and scope ofprogram. The 
SEA shall establish standards and 
procedures for determinations under 
paragraph (b)(2) of this section. 
(Authority: 20 U.S.C. 1414{c)(t)) 

§ 300.1'1 [.....-nell 

§ 300. '.2 SInt .......... of coMOldlltecf 

appIIc8tIona. 

. (a) The SEA shan Issue regulations 

with respect to consolidated . 

applications submitted under this part. 


(b) The SEA's regulations must
(1) Be consistent with sections 612(1)

(7) and 613(a) of the Act; and 
(2) Provide participating LEAs with 

joint responsibilities for implementing 
programs receiving payments under this 
part. 
(Authority: 20 U.S.C. t414(c)(2)fB)) 

Ie) If an lEU is required by State law 
tt? carry out this part, the joint 
responsibilities given to LEAs under 
paragraph (b)(2) of this section do not 
apply to the administration and 
disbursement of any payments received 
by the lEU. Those administrative 
responsibilities must be carried out 
exclusively by the lEU. 

(Allthorttr. 20 U.s.c. 1414{c)(%)(C)) 

§ 3OG.1U ..... tIducItIoftIt IIfIenCY 
IIPP"IMI; .........O¥IL 

(aHb) [Reserved]' 
(c) In carrying out its functions under 

this section. each SEA shall consider. 
any decision resulting from a hearing 
under II 300.506-300.513 that is adverse . 
to the LEA involved in the decision. 

(Authority: 20 U.S.C. 1414(b)(3J) 

§ 300.1'" WItNIoIdIno. 
(a) If anSM. after giving reasonable 

notice and an opportunity for a hearing 
to an LEA. decides that the LEA in the 
administration of an application 
approved by the SEA has failed to 
comply with any requirement in the 
application, the SEA. after giving notice 
to the LEA. shaU

(1) Make no further payments to the 
LEA until the SEA is satisfied that there 
is no longer any failure to comply with 
the requirement; or 

(2) Consider its decision in its review 
of any application made by the LEA 
under 1 300.180: or 

(3) Both. 
[b) [Reserved) 

(AuthOrity: 20 U.S.C. 1414(b)[2)J 

Local Educatioual Agency 
AppUcatioo.-ConleDts 

§ 300.220 ChIld ldenttf\catlon. 

Each application must include 
procedures that ensure that all children 
residing within the jurisdiction of the 
LEA who have disabilities. regardless of 
the severity of their disability. and who 
are in need of special education and 
related services. are identified. located. 
and evaluated. including a practical 
method for determining which children 
are currently receiving needed speCial 
education and related services and . 
which children are not currently 
receivinS needed special education and 
related services. 
(Authority: 20 U.S.c. 1414(a)(1)(A)) 

Note: The LEA is responsible for ensuring 
that all children with disabilities within its 
jurildiction are identified. located. and 
evaluated. including children in all public and 
private agenciel and institutions within that 
juriadiction. Collection and use of data are 
8ubject to the confidentiality reCjuirements of 
II 300.560-300.576. 

§ 300.221 Confldentbllity of penlOMlly 
ldenttfltlble InformatIOn. . 

Each application must include poliCies 
and procedure I that ensure that the 
criteria in II 300.560-300.574 are met. 
(Authority: 20 U.s.c. 1414(a)(1)(B)) 
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f 300.222 Full ecIucdoIIiIII oppoI1UnIly 
goaI-tlrnetable. . 

Each application ftlllst-{a) Include a 
goal of providing full educational 
opportunity to all cbi1dren with 
disabilities. qed birth through 21: and 

(b) Include a detailed timetable for 
accomplishins the g08l. 
(Authority: 20 U.s.c. 1414{a)ft)(C~ (D) 

f 300.223 FadIttIeI, pertOnMI, and 
MrVIceL 

Each application mUlt provide a 
description of the kind and number of 
facilities, personnel. and services 
necessary to meet the goal in I 3OO.m. 
(AuthOrity; 20 U.s.C. 1414(a)(I)(EJ) 

f 300.224 ,.,.""... ...Wlto,ment. 

Each application must include 
procedures for the implementation and 
use of the comprehensive system of 
personnel development established by 

the SEA under 1300.139. 

(Authority: 20 U.S.C. 1414(a)(1)(C)(iJ) 


f 300.225 .PrleMttiaL 
Each application must include 

priorities that meet the requirements of 

II 300.320-300.324. 

(AuthOrity: 20 U.S.C. 1414{a)(1)(C)(iI)) 


§ 300..226 Parent Involvement. 

Each application mUlt include 
procedures to ensure that. in meeting the 
goal under I 300.222. the LEA makes 
provision for participation of and 
consultation with parent. or guardians 

of cbi1dren with disabilities. 

(AuthOrity: 20 U.S.C. 1414(8)(1)(C)(iii)) 


§ 300.227 PaI1IcIpIltiOn In ,...... 
education programa. 

(a) Each application mUlt include 
procedures to ensure that to the 
maximum extent practicable. and 
consistent with II 300.550-300.553. the 
LEA provides speCial services to enable 
children with disabilities to partidpate 
in regular educational Pl"Oll'ams. 
. (b) Each application mllst describe

(1) The types of alternative placements 
that are available for children with 
disabilities: and 

(2) The number of children with 
disabilities within each disability 
category who are served in each type of 
placement. 

(AuthOrity: 20 U.S.c. 1414{a){1)(C)(iv)} 

§ 300.228 (RIMn'IdJ 

f 300.221 Ex_ COIJt. 
Each application must provide 

assurance satisfactory to the SEA that 
the LEA U8H funds provided under part 
B of the Act only far costs that exceed 
the &mown CIOIDputed UDder I 300.18f 

and that are directly attributable to the 
education of c:bildnm with disabilities. 

(AuthOrity: 20 u.s.C. 1414(a)(2)CB}) 

f 300.230 Non..,...IIIlIg. 

(a) Each application must provide 
usurance satisfactory to the SEA that 
the LEA uses funds provided under part 
B of the Act to supplement aDd. to the 
extent practicable. increase the level of 
State and local funds expeDded for the 
education of children with disabilities. 
and in nO,case to supplaDt thOle State 
and local funds. 

. . (b) To meet the requirement if' . 
paragraph (a) of this section. the tota. 
amount or averqe per capita amount of 
State and local school fundsbud3eted 
by the LEA for expenditures in the 
current fiscal year for the education of 
clllidren with disabilities must be at 
least equal to the total amount or 
average per capita amount of State and 
local school funds actually expended for· 
the education of children with 
disabilities in the most recent preceding 
fiscal year for which the information is 
available. Allowance may be made 
for

(1) Decre·ues in enrollment of 

children with disabilities: and 


(2) Unusually large amount. of funds 
expended for such long-term purposes 
as the acquiSition of equipment aDd the 
constroction of school facilities. 

(Authority: 20 U.S.C. 1414(a)(2)CB)) 

§ 300.231 ~...1ItI\'Vtcn. 

(a) Each application must provide 

assurance satisfactory to the SEA that 

the LEA meets the requirements of this 

section. . 


(b) An LEA may not Ule funds under 
part B of the Act to provide services to 
children with disabilities unless the LEA 
uses State and local funds to provide 
services to thOle children that. taken as 
a whole. are at Jeast comparable to 
Nrvices provided to other children with 
disabilities in that LEA. 

(c) Each LEA shall maintain records 

tha t show that the LEA meets the 

requirement in para.graph (b) of this 

section. . 

(Authority! 20 U.S.C. 1414(a)(2J(C)) 

Note: Under the "comparability" 
requirement. Ir State and local fulIda are uled 
to provide certain Hnitel. thoee "Meet 
1111.111 be provided with Slate and local funds 
to all children with dtlabUitiet in the LEA 
who need them. Pm B fuDde may then be 
ueed to IUppll!IDftI1 exiltiftg Ml'Vicee. or to 
provide additiOllalterYioel to meet 8peC1al 
needl. 'I'II.ia. or oo.rM, Is -b:lect to the ather 
req~ of the Act. -c:t.diDtI the 
prioribet under 'I ~. 

11300 aa-1OO.Ja4 . (Rillned] 

I 300.235 IncIvIduIIIIId Itducdon 
pi'OgNmL 

Each application must include 
procedures to assure that the LEA 
complies with II 3OO.34()-300.350. 
(Authority: 20 U.S.C. 1414{a)(5ll 

1300.236 (RII.ween 

§ 300.237 PtooadcAai aafoguIrcIL 

Each application must provide .,l 
assurance satisfactory to the SEA tha t 
the LEA has procedural safeguards that 
meet the requirements of II 300.500
300.515. 

(Authority: 20 U.S.C. 1414(8)(7)) 


1100.238 tIM of Part B tunda. 
Each application must describe hew 

the LEA will use the funds under part B 
ofthe Act during the next school year. 
(Authority: ZO u.s.c. 1414[8)) 

§ 3OO.23t (....IWdJ 

• 100.240 	 OCher requ\rtImonta. 

Each local application must include 
additional procedures and information 
that the SEA may require in order to 
meet the State plan requirements of 

II 300.121-300.153. 

(Authority: ZO U.S.C. 1414(a)(6)) 


AppUcatioa From Secretary of the 
IDleri0r 

f 300.260 lubmillian of ~tIon; 
fIPPI'O¥aI. 

(a) In order to receive a grant under 
this part. the Secretary of the Interior 
shall submit an application that- . 

(1) Meets the requirements of section 
612(1). 612(2)(C)-(E). 612(4). 612(5). 
612{6). and 612(7) of the Act (including 
monitoring and evaluation activities); 

(2) Meets the requirements of section 
613(a). (2). (3). (f)(B). (5). (6). (7). (10). 
(11). (12). (13). (If). and (15). 613(b). and 
613(e) of the Act; 

(3) Meets the requirements of section 
614{a)(1)(AHB). (2J(A). (e). (3). (f). (5). 
and (7) of the Act; 

(4) Meets the requirement. of this part 
that implement the sections of the ACI 
listed in paragraphs (a)(lH3) of this 
section. 

(5) Includes a description of how the 
Secretary of the Interior will coordinate 
the proviSion of services under this part 
with LEAs. tribes and tribal 
Organ.iutiOIUl. and other private and 
Federal service providers: 

(6) Includee an a8llurance that ~ 
are public hearings. adequate notice of 
such beariqs. and an opportunity for 
comment afforded to members of tribes. 
trtbal soY'nUns bodies. aud affected 
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local ac:beoI boards before the adoptioD 
of the policies. pl'08flllnll.and 
prooedures required UDder paJ'88l'8phl 
(a)(1H3) of thIllIeCtioD: 

(7) Includes an a.,lU'8!lCe that the 
Secretary of the Interior will provide 
IUch information 81 the Secretary may 
require toeompiy with IHK:tion 618(b)(1) 
of the Act. inciud.ing data on L~e number 
of children .and youth with dieabilitiel 
served and the typel and amoUDts of 
services provided and nt!i!ded: 

. 	 (8) Includea an a.,ura.nce that. by 
October 1. 1992, the Secretaries of the 
Interior and Heiuth and Human Services 
will enter into a ·memorandum of 
agreement. to be prowded to the 
Secretary. for the coordination of 
services. resources. and personnel 
between their respective Federal. State. 
and local offices and with SEAl and 
LEAs and other entities to facilitate the 
proviaion of lIervicea to Indian children 
with dillabilJties residing on or near 
reservatioD8. That agreement muat 
provide for the apportionment of 
respoosibWtiea and coats. iDc:ludins. but 
not limited to. thoae related to child find. 
evaluatioo. diaposis. remediation or . 
therapeutic meaaures. and (where 
appropriate) equipment and medical or 
peraoDalaupplies. or both. .a needed for 
• child to remain in school or a program; 
and 

(9) IDcJudea an al8\U'8Dce that the 
Department of the IDterior will 
cooperete with the Department of 
Education In the latter's exercise of 
monitoring and oversight of this 
application. and any agreements entered 
into between the Secretary of the 
Interior and other entities under the Act 
and win fulfill its duties UDder the Act 

(b) Sectionll 300.581-300.585 apply to 
grants available to the Secretary of the 
Interior UDder thil part. 
(Authority: 20 U.s.c. 1411(0) 

§ 300..261 PuI* ~.. 
In the development of the application 

for the Department of the Interior. the 
Secretary of the Interior sball provide 

. for public participation coneistent with 
II 3OO.28G-3OO.284. 
(Authority: 20 USc. 1411(1)) 

§ 300.212 UN Of PM 8 fI.NI. 
(a)(l) The Department of the Interior 

may use five percent of its payment 
UDder I 300.709 in any filcal year. or 
$350,000. whichever is greater. for 
admini.traUve cost. in carrying out the 
provi.ion. of thIs part. 

(2) The remainder of the payments to 
the Secretary of the Interior under 
, 300.709 in any fiscal year must be used 
in accordance with the priorities UDder 
II 300.320-300.324. 

(b) Payments to the Secretary of the 
Interior under 1 3OOno mUlt be uaed iD 
accordanca with that aecUOI!. 

. (Authority: 20 USc. 1412(1)) 

§ 3OO.2t3 AppfIc.... ~ 

The Secretary of the Interior shall 
comply with the requirements of 
11300.301-300.303.11300.305-300.307. 
and 01300.340-300.347.1300.350. 
I I 300.380-000.383. I I 300.400-300.402, 
11300.500-300.585. 11300.600-300.621. 

and It 300.880-300.862. 


(Authority: 20 U.s.c. 1411(1')(2)} 


Public: Partidpatloo 

1300.280 PubIc ........... lIdaplll.. 
.StatepWL 

Prior to Its adoption of a State plan. 

the SEA .haJJ

(a) Make the plan available to the 

general public: .. 


(b) Hold public hearinga: and 
(c) Provide an opportunity for 


comment by the general pubUc on the 

plan. 

(AuthOrity: 20 USc. 1412(1)) 

§ 300.211 Nodce. 
(a) The SEA shaJlprovide notice to 

the general public of the public' helU'iDp. 
(b) The notice must be In sufficient 


detail to inform the general public 

about

(1) The. purpose and scope of the State 
plan and its relation to part B of the Act 

(2) The availability of the State plan: 
(3) The date. time. and location of 


each public he8J'iD8; 

(4) The procedures far aubmittinB 


written comments about the plan: and 

{5} The timetable for developing the 


final plan and submitting it to the 

Secretary for approval. 


(c) The notice mu.t be published or 

announced

(1) In newspapers or other media. or 
both. with circulation adequate to notify 
the general public about the hearings; 
and 

(2) Enough in advance of the date of 
the heariD8s to afford interested parties 
throughout the State a reasonable 
opportunity to participate. 
(Authority: 20 USc. 1412(1)) 

§ 3OO.2t2 0pp0r1unItr 10 partIctpIIte; 

COI'IIft'Ieftt period. 


(a) The SEA shall conduct the public 
hearings at times and places that afford 
interested parties throughout the State a 
reasonable opportunity to participate. 

(b) The plan must be available for 
comment for a period of at least 30 day. 
followirig the date of the notice under 
1300.281.. 

(Authority: 20 U.S.C 1412(7)) 

IIOO.JII ....,.... of public CCMIWMfI" 

MtoN "pili.. pIIft. i 
Before adoptlns its State P~an. the 

SEA sbalJ- . ' 
(a) Review and consider all public 

commenlll; and : 
(b) Make any necessary modifications 

in the plan. 
~Authority: 20 U.s.c. 1412(1)) 

I 

1300... PuMcIltion Ind .v..... , of 
IIpIIrOvlid pWL : 

After the Secretary approv~s a State 
plan. the SEA shall give notice in 
newspapars or other media. or both. that 
the plan is approved. The notice must 
nam..: places throughout the State where 
the plan is available for aCeeN by any 
interested person. 

(Alltbority: 20 USC. 1412(1)) 

Subp8rt c-s.rflcee. 

Free Appropriate PubUc F.duc::J.tiOD 
I 

1300.300 TImeIIrIeI for free ....... 
pubIc~ ! 

. (a) General. Each State shan enlUJ'e 
that rAPE i. avaUable to aU children 
with disabilities aged 3 tJuoousb 18 
within the State not later than 
September 1. 1978. and to aU children 
with dieabWties aged 3 through Z1 
within the State not later than: . 
Se~~;U and 18-2~. This 
p8J'881'8pb pl'O'Videa rules for applying 
the requirement in paragraph (a) of thJa 
section to children with disabilities aged 
3.4. 5. 18. 19. 20, and 21: 

(1) IfState law or a court order 
requlrel the State to provide education 
for children with dieabilitiel in any 
dieability Category in any of th~ age 
srou... the State must make F~ 
available to all children with disabilities 
of the eame age who have thatl 
disability.· ; 

(2) If a public agency provides 
education to nODdisabled children in 
any of these age groups. it must make 
FAPE syailable to at least a : 
proportionate number of ch.i.Jdren with 
disabilities of the same age. . 

(3) If a pubUc agency provid~. 
education to SO percent or more of its 
chJldnm with dieabilities in anY 
d1eabitity category in any of th~e age 
groupe. it must make FAPE available to 
aU ita children with disabilities!of the 
same age who have that dieabil,ity. This 
proviSion does Dot apply to chil.dren 
aged 3 through 5 for any fiscal year for 
which the State receJves a grant UDder 
section 819(a){l) of the Act. , 

(4) If a public agency provides 
education to a child with a disabiUty in 
any of these age groups. it must;make 

, 
I 
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FAPE available to that child and provide that has the same ale range as child find. 
that child and his or her parents all of Moreover. while a State ie not required to 

. provide PAPE to children with disabilities the rights under Part B of the Act and 
below the age rangea mandated underthis part. 
I 300.300. the State may. at its discretion. (5) A State is not required to make 

. extend services to those children..subject to FAPE available to a child with a the priority reauirements of I § 300.320disability in one of these age groups if- . 300.324.
(i) State law expressly prohibits, or 

does not authorize, the expenditure of 1300.301 F,.. appropriate public 
public funds to provide education to eduCatlor'..,.....metnoda and payrnenlL 
nondisabled children in that age group; (a) Each State may use whatever 
or State. local. Federal. and private sources 

(ii) The requirement is inconsistent of support are available in the State to 
with a court order that govems the meet the requirements of this part For 
provision of free public education to example. when it is necessary to place a 
children with disabilities in that State. child with a disability in a residential 

(c) Children aged 3 through 21 on facility. a State could use jOint
reservations. With the exception of agreements between the agencies 
children identified in 1300.709(a)(l) and involved for sharing the cost of that 
(2). the SEA shall be responsible for placement.
ensuring that al1 of the requirements of (b) Nothing in this part relieves an Part B of the Act are implemented for all insurer or similar third party from anchildren aged 3 through 21 on . otherwise valid obligation to provide or reservations. to pay for services provided to a child 
(Authority: 20 U.S.C. 14111f); 1412(2)(B): S. with a disability. 
Rep. No.lM-l68. p. 19(1915)) 

(Authority: 20 U.S.C.1401 (18); 1412(2)(Bll 
Note 1: The requirement to make PAPE 

available applies to aU children with 1300.302 ResIdentiIII plllcement.
di8abilities within the State who are In the 
ll8e ranges required under t 300.300 and who . If placement in a public or private 
need special education and related services. residential program is necessary to 
This includes c:.hildren with disabilities provide special education and related 
already in school and children with le8S services to a child with a disability. the 
.evere disabilities. who are not covered program, including non-medical care 
under the priorities under t 300.321. and room and board. must be at no cost 

Note 2: In order to be in compliance with to the parents of the child. . 
I 300.300. each State must eMure that the 

(Authority: 20 U.S.C. 1412(2)(9); 1413(a)14)(9)) requirement to identify. locate. and evaluate 
all c:.hildren with disabilitie8 Is fully Note: This requirement applies to 
implemented by public agencies throll,8hout placemenlll that are made by public ll8encies 
the Siale. This means that before September for educational purpo.es. and includes 
1. 1978. every child who has been referred or piacemenlll in State-operated schoolll for 
is on a waiting list for evaluation (including children with disabilities. such al a State 
children in school as well a8 tho.e not IIchool for studenlll with demesl or studenlll 
receiving an education) must be evaluated in with blindness. 
accordance with t t 300.530-300.533. If, as a 
result of the evaluation. it is determined that § 300.303 Proper functioning of I'Ieartng 
a child needs special education and related IIIdL 
services. an IEP must be developed for the Each public agency shall ensure that child by September 1. 1918. and all other 

the hearing aids wom by children with applicable requirements of this part must be 
met. 	 bearing impairments including deafness 

in 8chool are functionil18 properly. Note 3: The requirement to identify. locate. 
and evaluate children with disabilities (AuthOrity: 20 U.S.C. 141Z(2J(B)) 
(commonly referred to as the "child find Note: The report of the House of
system") was enacted on August 21. 1914 Representativel on the 1918 appropriation 
under Pub. L 93-380. While each State bill Includes the followtna statement 
needed time to establish and implement illl regardins hearing aids: child find system. the four year period In IIlI report on the 1918 appropriation bill between August 21. 1974. and September 1. 

the Committee expre8led concern about the 1918. is considered to be su1ficient to eMure 
condition of hearing aid. worn by children in that the system is fully operational and 
public schools. A study done at theeffl<ctive on a State· wide basis. 
Committee's direction by the Bureau of Under the statute. the ale range for the 
Education for the Handicapped reveals that child fmd requirement (()"'21) is greater than 
up to one-third of the hearing aids arethe mandated age range for providing P APE. 


One renon for the broader age requirement 
 malfunctioning. Obviously. the Committee 

under "child find" is to enable States to be expeclll the Office of Education will eMure 

aware of and plan for younger children who that hearing impaired school children are 

will require spe~ial education and related receivin8 adequate professional aaae ..ment, 

•ervicell. It aillo ties In with the full follow-up and services . 

educational opportunity goal requirement (Authority: H. R. Rep. No. 116-381. p. 87 (1917)) 


1 300.304 FUll ecIucdonIJ opportuntty 

goal. 


(a) Each SEA shaH ensure that each 

public agency establishes and 

implements a goal of providing full 

educational opportunity to all children 

with disabilities in the area served by 

the public agency. 


(b) Subject to the priority 

requirements of 1 § 300.320-300.324. an 

SEA or LEA may use Part B funds to 

provide facilities. personnel. and 

services necessary to meel the full 

educational opportunity goal. 

(AuthOrity: 20 U.S.C. 1 :'''~2J1AJ; 1414{a)(1J(C)] I 

Note: In meeting the full eCiolcational f 
opportunity goal the Congreu also 
encouraged LEAs to include artilltic and 
cuituralactivities in programs supported 
under this .part. subject to the priority 
requirements of II 300.320-300.324. This 
point Is addressed in the following 

. statemenlll from the Senate Report on Public 
Law1M-142: 

The use of the arts as a teaching tool for 
the bandicapped has lon8 been recognized as 
a viable. effective way not only of teaching 
special skills. but also of reaching youngs ten 
who had otherwise been unteachable. The 
Committee envisions that programs under 
this bill could well include an arts componenl 
and. indeed. 11I'Ies that local educational 
agencies include the arts in programs for the 
handicapped funded under this Act. Such a 
program could cover both appreciation of the 
arts by the handicapped youngsters. and the 
utilization of the arts 88 a teaching tool per 
se. 

Museum settings have often been another 
effective tool in the teaching of handicapped 
children. Por example. the Brooklyn Museum 
hal been a leader in developing exhibits 
utilizing the hei8htened tactile lensory skill of 
the blind. Therefore. in light of the national 
policy concerning the use of museum. in 
federally 8upported .educalion programs 
enunciated in the Education Amendments of 
1914. the Committee allo urgel local 
educational agenclel to include museums in 
programs for the handicapped funded under 
this Act. 
(AuthOrity: S. Rep. No. 1M-18&. p. 13 (1975)] 

1 300.305 PrognIm optIona. 

Each public agency shalI take steps to 
ensure that its children with disabilities 
have available to them the variety of 
educational programs and services 
available to nondisabled children in the 
area served by the agency. including art. 
music. industrial arts. consumer and 
homema.k.ins education. and vocational 
education. . 
(Authority: 20 U.S.C. 1412(2)(A); 1414(a)(1J(ClJ 

Note: The above list of program options is 
not exhaUlitive. and could Include any 
program or activity in wbich nondisabled 
.tudenlll participate. 

http:purpo.es
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f 300.301 Mol lei dlllllo ...... 
(a) Each public qeDCJ.baD take 

steps to provide nonacademic and 
extracurricular services and activities in 
such manner as Is nece88ary to afford 
children with disabUities an equal 
opportunity for participetion in those 
services and activities. , 
.lb) Nonacademic and extracurricular 

services and activities may Include 
counseling services, athletics, 
transportation, health services. 
recreational activities, special interest 
groups or clubs sponsored by the public 
aseney. referrals to asencies that 
provide assistance to individuals witri 
disabilities, and employmer.· I)f . 
students, including both employment by 
the public aseney and assistance in 
making outside employment avaUable. 
(Authority: 20 u.s.c. U12(2)(A): 1414(a)(1I1Cll 

f 3CIU07 ~ 4Iducdon. 
(a) Gene1'QI. Physical education 

services, specially designed if 
necessary. mast be made available to 
every child with a disability receivins 
FAPE. . 

(b] Regular physical education. Each 
child with a disability must be afforded 
the opportunity to participate in the 
regular physical education program 
available to nondisabled children 
unles&

(1) The child is enroUed full time in a 
separate facility: or 

l2) The child needs specially designed 
physical education. as prescribed in the 
child's IEP. 

(c) Special physical education. If 
specially designed physical education is 
prescribed in a child's lEP, the public 
aseney responsible for the education of 
that child shaU provide the services 
directly. or make arransements for those 
services to be provided throush other 
publ1c or private prosrams. 

(d) Education in sepa1'Qte facilities. 
The public aseney responsible for the 
education of a child with a disability 
who is enrolled in a separate facility 
shall ensure that the child receives 
appropriate physical education services 
in compliance with parasraphs (a) and 
(c) of this section. 
(Authority: %0 U.S.C. 1401(a)(16): 1412(5J(B): 
1414(a)(6)) 

Note: The Report of the HoUIMI or 
Representativea on Public Law ~142 
includea the follOWing ltalement reprdina 
phyaical education: 

Special education a8 let forth In the 
Commit lee bill includea inatruction In 
phyaical education. whlch il provided al a 
matter of course 10 aU Don-handicapped 
child.ren enrolled in public elementary and 
secondary echoola. The Commitlee il 
concemed thai although these &er'Vicel are 
available to and required of aU children in 

The CommIttee e:xpec:u the CoDllll.iAiODl1' 
of E.i::hacaliOD to take whatever action Ie 
oeceuary 10 amare that physical educaUOII 
services are available 10 aU IwIdicapped 
c:biJdmI. and ball epedftcaUy mcluded 
phyalcal educatiol1 within the definitioa of 
apedal educaticm to make clear that the 
Commlttee expecta auch _Meet. apedaUy 
delligned where neceuary. 10 be provided u 
an integral part of the educational program of 
every handicapped c:biJd. 
(Authority: H. R. Rep. No. 9t-332. p. 9 (1975)) 

,300.301 A.IaIatMt tect.lOIoty. 
. Each public aseney shall ensure that 

aesistive technology devices or 8ssisttve 
technology Nrvices. or both. as those 
terms are defined in II 300.&-300.6. are 
made avaUable to a child with a 
disability if required as a part of the 
child'&

[a) Special education under I 300.17; 
(bJ Related services under 1300.16; or 
(c) Supplementary aids and services 

under I 300.550(b)(2). 

(AuthOrity: 20 U.S. Co 1412(2). (5)(8)) 


Priorities in the Use of Part B Fuads 

13100.320 DeftrIlIloC. of first pnortty 
cfIIIdNn Mel IIIIOOnd prtorfty cNIdren. 

F,or the purposes of II 300.321
300.324. the term: 

(a) "First priority children" means 
children with disabilities who

(1) Are in an ase sroup for which the 
State must make FAPE available under 
I 300.300: and 

(2) Are not recelvinS any education. 
(b) "Second priority children" means 

children with disabilities. within each 
disability catesory. with the most severe 
disabilities who are receivins an 
inadequate education. 
(Authority: %0 U.S.Co 1412(3)) 

Noie 1: After Seplember I, 11178. there 
,hould be no lIecond priority children. lIince 
SlaleB !DlIIt ensure. 81 a condition of 
recelvins Part B funda for fiacal year 1m. 
that aU children with diaabllttiee will have 
FAPE available by thai date. 

Note Z: The term "free appropriate public 
education." aa defined in I 300.8. !Deana 
special education and related Bervlces thai 
• • • "are provided In conformity with an 
rEP" •• -, 

New first priority children will 
continue to be found by·the State after 
September 1.1978 through on-soins 
efforts to identify, locate. and evaluate 
aU children with disabilities. 

13100.321 PriortIIeI. 
raj Each SEA and LEA aball use funds 

provided under part B of the Act in the 
following order of priorities: 

(1) To provide 'FAPE to rust priority 
children. including the identification. 

i 

locatioa. and evaluaticm of first priority 
cbildnm. 

(2) To provide PAPB to aeciond priority 
children. includins the identifu:ation. 
location, and evaluation of second 
priority children. ' 

(3) To meet the otherreqwrements of 
this part. I 

(b) The requirements of patagraph (a) 
of this section do not apply to funds that 
the State uses for adminiatration under 
I 300.820. ' : 
(Authority: 20 U.S.C. 1411 (b)(1~~ Ib)(2)(B). 
(c)11)(8). (c)(2)(Alliill . 

..... SEAl u weD al LEAa Inusl use pert 
BfuDdllexcepl the portiOll U84KS;ffll 'ilale 
admiDiltra~) for the prioritilU; A State lD8y 
have to ..t ..ide a portion of ita ;part B 
allotment 10 be able to serve neWly Ident1f1ed 
ru.t priority c:biJdreD. : 

After Seplember 1. 11178. part B funds may 
be used- : 

11) To contiDue lappol'tin8 child 

identification. location. and evaluation 

acdvtHe« , 


(2) To provide F APE 10 newly Identified 

ru.1 priority c:biIdren: ' 


(8) To meet the full education&! opportunily 
aoaJ required WIder. 300.304. ini:ludina 
employing additional pel'lOnnel 8Dd 
providina inae.rvice trai.n.ln8. In order 10 
lnereaN the levellnteDilty and "uallty of 
lervicea provided 10 Individual chUdnm with 
diaabUitiea: and ' 

(4) TO!Deet the other requirements of part 
B. 

13OCI.3Z2 (A•••I"V9dJ 

,300.3ZS ...",... to otMr ~ 
If a State or an LEA IS pro~iding FAPE 

to all of its first priority children. that 
State or LEA may use runds provided 
under part Bof the Act- : 

(a) To provide FAPE to children with 
disabilities who are not receiving any 
education and who are in the age sroups 
not covered under 1300.300 in that 
State; or 

(b) To provide FAPE to sedond 
. priority children: or. I 

(c) Both. . 
(Authority: 20 U.s:C. 1411 (b)(l){B). (b)(2)(BJ. 
(c)(2)(AlIlIlJ ' 

1300.324 ApplIcation of lOcal ~tIonal 
...-ncY to ... fundi for the MCOncf 
pt1ortly. 

An LEA may use funds pro,vided 
under part B of the Act for se:cond 
priority children. if it provides aaaurance 
satisfactory to the SEA in its;application 
(or an amendment to its application}

(a) That aU first priority children have 
FAPE available to them; : 

(b) That the LEA has a system for the 
identification. location. and evaluation . 
of children with disabilities. 8S 
described in its application: ~d 
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(c) That whenever a first priority child 
is identified. located. and evaluated. the 
LEA makes FAPE available to the child. 
(Authority: mU.S.C.1411 (b)(l){B). (c)(l){B): 
1414(a)(1 )(CJ(ii)) 

Individualized Education Programs 

f 300.3010 Deflnltlona. 
(a) As used in 'this part, the term 

"individualized education program" 
means a written statement for a child 
with a disability that is developed and 
implemented in accordance with 
II 300.341-300.350. 

(b) As used in II 300.346 and 300.347. 
"participating agency" means a State or 
local agency .. other than the public 
agency responsible for a student's 
education. that is finanCially and legally 
responsible for providing transition 
services to the student. 
(Authority: mU.S.C. 1401(a1lZilIl 

f 300.341 State educdonIIIlIf8i"CY . 
rwpoI'IiIIbIDty • 

(a) Public agencies. The SEA shall 
ensure that each public agency develops 
and implements an IEP for each of its 
children with disabilities. 

(b) Private schools and facilities. The 
SEA shall ensure that an IEP is 
developed and implemented for each 
child with a disability who

(1) Is placed in or referred to a private 
school or facility by a public agency; or 

(2) Is enrolled In a parochial school or 
other private school and receives 

. special education or related services 
from a public agency. 
(AuthOrity: Zil U.S.c. 1412 (4). (6): 1413(a)(4)) 

Note: This section applies to aU public 
agencies, Including other State agencies (e.g .• 
departments of mental health and welfare) 
that provide special education to 8 c:hi.Jd with 
a disability either directly. by contract or 
through other arransements. Th!l.s. if a State 
welfare agency contracts with a private 
school or facility to provide special education 
to a child with a disability. that agency would 
be responsible for ensurins that aplEP is 
developed for the child. • 

f 300.342 WMn IndIYldWlllnd ___tIon 
progr...mwt be In etfKt. 

(a) At the beginning of each school 
year. each public agency shall have in 
effect an IEP for every child with a 
disability who is receiving specia! 
education from that agency. 

(b) An IEP must
(1) Be in effect before special 


education and related services are 

provided to a child; and 


(2) Be implementf!d as soon as 
possible following the meetings under 
i 300.343. . 

(Authority: 20 U.S.C. 1412(2'){B). (4). (6): 
1414{a)(S): Pub. L M-14Z. sec. 8(c) (1975)) 

Note: Under paragraph (b)(2) of this 
section. It is expected that the IEP of a child 
with a disability will be implemented . 
Immediately followins the meetingt under 
1300.343. An exception to this would be (1) . 
when the meetinis occur dW"ing the summer 

. 	or a vacation period. or (2) where there are 
clrcumatances that require a sbol1 delay (e.g.. 
working out transportation arransemenl8). 
However. there can be no undue delay In 
provid.lns special education and related . 
services to the child. 

f 300.343 IIMtInp.. 
(a) General, Each public agency is 

responsible for initiating and conducting 
meetings for the purpose of developing. 
reviewing. and revising the IEP of a 
child with a disability (or. if consistent 
with State policy and at the discretion of 
the LEA. and With the concurrence of 
the parents. an individualized family 
service plan described in section 611(d) . 
of the Act for each child with a 
disability. aged 3 through 5). 

(b) (Re8erved) 
(c) Time/ine. A meeting to develop an 

IEP for a child must be held within 30 
calendar days of a determination that 
the child needs special education and 
related services. 

(d) Review. Each public agency shall 
initiate and conduct meetings to review 
each child's IEP periodically and. if 
appropriate, revise its provision8. A 
meeting must be held for this purpose at 
least once a year. 
(Authority: 20 U.S.Co 1412(2)(8). (4). (6): 
1414(a)(5)) 

Note: The date on which agencieB must 
have !EPe In effect is specified In I 300.342 
(the beginnlns of eacb school year). However. 
except for new children with disabilities (i.e .. 
those evaluated and determined to need 
special education and related services for the 
first time). the timing of meetlnss to develop. 
review. and revise IEPs is left to the 
discretion of each agency. 

In order to bave IEPI In effect at the 
besinnins of the echool year, agencies could 

. bold meetings either at the end of the 
Precedi.ni school year or dwing the summer 
prior to the next school year. Meetings may 
be beld any time throughout the year, 88 Ions 
as IEPs are In effect at the beginning of each 
school year. 

The statute requirt!i agencies to hold 8 
meetlns at least once each·year In order to 
review and. if appropriate. revise each child's 
rEP. The timing of those meetings could be on 
the anniversary date of the chiJd's laBt IEP 
meeting. but this is left to the discretion of the 
agency. 

• 300.344 p~ In meeIInp. 
(a) General. The public agency shall 

ensure that each meeting includes the 
following participants: . . 

(1) A representative of the public 
agency, other than the child's teacher, 
wbo is qualified to provide, or 1Iupervise 
the proviSion of. special education, 

(2) The child's teacher. 
(3) One or both of the child's parents, 

subject to I 300.345. . 
(4) The child. if appropriate. 
(5) Other individuals at the discretion 

of the parent or agency . 
(b) Evaluation personnel. For a child 

with a disability who has been 
evaluated for the first time. the public 
agency shall ensure

(1) That a member of the evaluation 
team participates in the meeting: or 

(2) That the representative of the 
public agency, the child's teacher. or 
some other person is present at the 
meeting. who is knowledgeable about 
the evaluation procedures used with the 
child and is familiar with the results of 
the evaluation. 

(c) Transition services participants. 
(1) If a purpose of the meeting is the 
consideration of transition services for a 
student. the public agency shall invite

(i) The student; and 
(ii) A representative of any other 

agency that is likely to be responsible 
for providing or paying for transition 
services. 

(2) If the student does not attend. the 
public agency shall take other steps to 
ensure that the student's preferences 
and interests are considered: and 

(3) If an agency invited to send a 
representative to a meeting does not do 
so, the public agency shall take other 
steps to obtain the participation of the 
other agency in the planning of any 
.transition services. 
(Authority: Zil U,S.C. 1401(a)(19), (a)(2O): 
1412(2)(8). (4), (6): 1414{a)(51J 

Note 1: In deciding which teacher will . 
participate In meetinss on a child's IEP. the 
agency may wish to consider the foUowing 
possibilities: 

(a) For a child with a disability who is 
receivins special education. the teacher could 
be the child's special education teacher. If the 
child's disability is a speech impainnent. the 
teacher could be the speech-language 
pathologist. 

(b) For a child with a disability who is 
belns considered for placement in special 
education. the teacher could be the childs 
regular teacher. or a teacher qualified to 
provide education in the type of program in 
which the child may be placed, or both. 

(c) If the child is not In school or has more 
than one teacher. the agency may deSignate 
which teacher will participate in the meeting. 

Either the teacher or the agency 
representative should be qualified In the ares 
of the child's suspected disability. . 

For a child whose primary disability is a 
speech or language impainnent. the 
evaluation persoMel participating under 
paragraph (b)(l) of this aection would 
nonnaUy be the speech·language pathologisL 

Note 2: Under paragraph (c) of this section. 
the public qency I, required to invite eac} 
student to participate in hil or her IEP 
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mHtI.n!J. If. JRU'POM of'"-tinsI. the .
coDiideratiCDof transition eervic:et for the 
.tlldent. For all atudeutl who are 18 yean of 
age or older. one of the purpo.e. of the 
annual meeting will alway. be the planning 
of transition services. since transition 
service. are a required component of the lEP 
for these student •. 

For a student younger than ase 16. if 
transition services are initially discussed at a 
meetins that does not include the student. the 
public agency is responsible for ensuring that. 
before a decision about transition services for 
the student is made. a subsequent IEP 
meeting is conducted for that purpose. and 
the student is invited to the meeting. 

§ 3OO.US P8rent pertIcIpdor;. 

(a) Each public agency shall take 
steps to ensure that one or both of the 
parentI of the child with a disability are 
present at each meeting or are afforded 
the opportunity to participate, 
including

(1) Notifying parents of the meeting 

early enough to ensure that they will 

have an opportunity to attend; and 


(Z) Scheduling the meeting at a 

mutually agreed on time and place. 


(b)(1) The notice under paragraph 
(aJ(1) of this section must indicate the 
purpose, time, and location of the ' 
meeting and who will be in attendance; 

(2) If a purpose of the meeting is the 
consideration of transition services for a 
student. the notice must also

(i) Indicate this purpose: 
(ii) Indicate that the agency Will' invite 

the student and 
(iii) Identify any other agency that will 

be invited to send a representative. 
(c) If neither parent can attend. the 

public agency shall use other methods to 
. ensure parent partiCipation, including 

individual or conference telephone calls. 
(dJ A meeting may be conducted 

without a parent in attendance if the 
public agency is unable to convince the 
parents that they should attend. In this 
case the public agency must have a 
record oHts attempts to arrange a 
mutually agreed on time and place such 
as

(1).Detailed ~ecords of telephone calls 
made or attempted and the results of 
those call s: 

(Z) Copies of correspondence sent to 
the parents and any responses received: 
and 

(3) Detailed records of visits made to 
the parent's home or place of 
emploj'lIlent and.the results of those 
visits. 

(e) The public agency shall take 
whatever action is necessary to ensure 
that the parent understands the 
proceedings at a meeting. including 
arranging for an interpreter for parents 
with deafness or whose native language 
is other than English. 

(f)1'hepu"!ia aJellCY IbaD give tire 

parent. on requelt. a copy of the IEP, 

(Authority: 2OU.S.C. 1401(a)(20): 1412 (Z)(B). 
(4), (8): 1414(a)(5)) . 

Note: The notice in paragraph (a) of this' 
section could aleo Inform parents that they 
may brin8 other people to the meeting. As 
indicated in paragrapb (c) of thle section. the 
procedure used to notify parenti (whether 
oral or written Of both) is left to the 
discretion of the agency. but the asency must 
keep a record of its effortl to contact parents. 

§ 300.346 Content of Indtvtdu.IIIzN 

educIIIIon ..,.....,.. 


(a) General. The IEP for each child 

must include

(l) A statement of tntl child's present 

levels of educational perfonnance: 


(Z) A statement of annual goals. 

including short-tenn instructional 

objectives: .. 


(3J A statement of the specific special 
education and related services to be 
provided to the child and the extent that 
the child wiU be able to participate in 
regular educational programs; 

(4) The projected datea for initiation 
of services and the antiCipated duration 
of the services; and 

(5) Appropriate objective criteria and 
evaluation procedures and schedules for 
determining, on at leaat an annual basis, 
whether the shorttenn instructional 
objectives are being achieved. 

(b) Transition services, (I) The IEP for 
each student. beginning no later than 
age 16 (and at a younger age. if 
detennined appropriate). must include a 
statement of the needed tranaition 
services as defined in 1 300.18. 
including. if appropriate, a statement of 
each public' agency's and each . 
participating agency's responsibilities or 

. linkages, or both, before the student 
leaves the school setting. 

(2) If the IEP team detennines that 
services are not needed in one or more 
of the are.as speCified in 1300.18 (b)(2)(i) 
through (bJ(Z)(iii), the IEP must include a 
statement to that effect and the balis 
upon which the determination was 
made. 
(AuthOrity: 20 U.S.C. 1401 (a)(19). (a)(20): 1412 
(2)(B). (4). 18): 1414(a)(5)) 

Note 1: The legiilative hi8tory of the 

transition services provisions of the Act 

sussests that the statement of needed 

transition services referred to in paragraph 

(b) of this section should include a 
commitment by any participatins agency to 
meet any financial responsibility it may have 
in the provision of transition services. See 
Houae Report No. 101-544. p. 11 (1990). 

Note Z: With respect to the provisions of 
parasraph (b) of this section. it is generally 
expected that the IItalement of needed 
tranSition services will include the areas 
listed In t 300.18 (b)(2)(i) throush (b)(2Hlii).lf 
the rEP team determines that lIervicea sre not 

I 

Deeded III one ef theM are... the IpubHc 
agency must implement the req~entl in 
paragrapb (b)(2).of thill aectioa. SInce It is a 
pan of the lEP. the IEP team must reconsider 
itll determination at least annually. 

Note 3: Section lI02(a)(20) of the Act 
provides that IEPe mUfl include ailtatement 
of needed transition service. fOf .tudents . 
beginning no later than age 16. bu:t permltl 
transition services to studentl be\ow age 18 
(i.e....• • • and. when determined 
appropriate for the individual. be8lnnlns at 
age 14 Of younger."). Althoush the Itatule 
does not mandate t:ranaition serviCes for all 
studentl begiJulina al ase 14 or younger. the 
provtalon of these services could have a 
significantly positive effect CD the 
employment and mdependenillving 
outcomea for many of theM stude'ntl in the 
future. especially for studentl whb are likely 
to drop oul before a,e 16. With reSpect to the 
provision of t:ranaltion services to students 
below a88 16. the Report of the House 
Committee CD Education and Labor on Public 
Law 101-478lDcludea the followiI\s 
stalement: . : 

Althouah this lansuage leav .. the final 
determination of when to inftiate transition 
service. for lltudentl under ase 16 to the IEP 
proceu. il neverthelesa makes clear that 
CoIIIftIII expectl consideration to be given to 
the need for transition &ervices for some 
students by age 14 or younger. The 
Committee encourages that approach 
because of their concern that age '16 may be 
too late for many students. particUlarly those 
at risk of droppins out of school and those 
with the most severe disabilities. Even for 
those studentl who stay in achooi until age 
16. many will need more than lWei yeai'll of 
transitional services. Studente with 
disabilities are now dropping out of school 
before ase 16. feelins thai the edubtion 
system has little to offer them. J.nj~iating 
services a I a YOW18er age will be i::ri tical. 
(House Report No. 101-544. 10 (1.,).) 

, 
§ 300.347 AfInCY r~ for 
IramIItIon ......... 

1 
(a) If a participating agency.fails to 

provide agreed-upon transition sen.;ces 
contained in the IEP of a student with a 
disability, the public agency responsible 
for the student's education shall. as soon 
88 possible. Initiate a meeting!for the 
purpose of identifying alternative 
strategies to meet the transition 
objectives and, if necessary. reVising the 
student's IEP. . . 

(b) Nothing in this part relieves any 
participating agency. including a State 
vocational rehabilitation agency. of the 
responsibility to provide or pay for any 
transition service that the agency would 
otherwise provide to studentslwith 
disabilities who meet the eligibility 
criteria of that agency. ' 
(Authority: 20 U.S.C. 1401 (a)(18). iaIl19). 
(a)(20); 1412(Z)(BJ} 
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1300.141 ........ .a.oot pt.........."
.,.............. 

(a) Developing individualized . 

education programs. (1) Before a public 
agency places a child with a diaabUtty 
in. or refen a child to. a private IChooI 
or facility. the agency shaD initiate and 
conduct a meeting to develop an IEP for 
the cIliJd in accordance with I 300.343. 

(2) The asency shaU ensure that a 
representative of the private adtool or 
facility attend, the meetlns. If the 
repreteDtative cannot attend. the qency 
shall UIe other methods to ensure 
participatioD by the private ecbool or 
facility. including mdividualor 
conference telephone calls. 

(3) (ReterYed) 
(b) Reviewing and revising 

individuaih!ed education programs. (1) 
After a child with a disability enteN a 
private BChooI or facility. any meetings 
to review and revise the child's IEP may 
be initiated and conducted by the 
private school or facility at the 
discretion of the public agency. 

(2) If the private echool or facility 
initiatea aDd conducts these meetmp. 
the public agency shall ensure that the 
parent. and aD agency representative: 

(i) Are involved in any decision about 
the child's 1EP: and 

(ii) Agree to any propoeed cb.a.nges in 
the program before thoee ch.anses are 
implemented 

(c) Responsibility. Even If a private 
IIchool or facility lmplements a ebUd's 
IEP. responsibility for compliance with 
this part remains with the public agency 
and the SEA. 
(Authority. .zo U.s.c. 1413(aK4)(B)) 

§ 300.. ChIldren wtth .......... In 
P8I'OCNII or ...prtqte schooIa. 

If a chlld with a disability iJ eD.l'OUed 
in a parochial or other private school 
and rec:eivea apecial education or 
related 8ervices from a public qeocy. 
the public qeDCy 8hal1

(a)-IDJtiate and conduct meetiDga to 
develop. review. aDd revise aa IEP for 
the child, in accordance with , 300.343; 
and 

(b) Ensure that a representative of the 
parochial or other private Ichaol atteDd.s 
each meeting. H the repreaeotative 
catlnot attend, the qency shall uae 
other methodl to ensure participation by 
the private 8chool.inciuding individual 
or conference telephone caU•. 
(~tIIority;.zo usc. J413(all4)(A)) 

I_.sso ~ MuCItlAfl 
PNIE- .ac••....,. . 

Each pdblk: asency must pl"O\'ide 
special.edue»tion aad retated Berrices 
to a child with ·a disabflHy in 
accordance wtth an fDl. JioweowIr. Part 
B of the Act does not reqllile tbatuy . 

qency. teacher. or other person be held 
accountable if a child does not achieve 
the growth projected in the annual goals 
and objectives. 
(Authority: zo U.s.c. 141Z(2){B): 1414(a) (5). 

. (6); Cons. Re<:. at K7152 (daily ed.. luly 21. 
197511 

Note: This eection tS Imended to relleye 
concerns that the IEP Constitute. a JUIlrantee 
by the public agency and the teacher that e 
cbUd will pt"Ogr'eU at a epectfied rate. 
HO'Wt!Vet. this aection dee, not reljeve 
allencie, and teec:hel:ri from makin,g aood faith 
eHoN to allist the chlJd iD acbieviD8 the 
goala and objectiyea liated iD the IEP. Further. 
the section does not limit a parent', rilht to 
complain and uk for revisionl of the child', 
prosram. or to Invoke due prooesa 
procedarea. ifabe puent feels that tbue 
efforts are DOt beiDa made. 

Direct Service by the State EducatioDal 

Aaency 


1300.-0 ..... of loc8Iedlaaon.r.,.ncy 
IIIoc8aon for ......1IIrWIceI. 

(a) An SEA may not distribute funds 
to an LEA. and shall use those funds to 
ensure the provision of F APE to children 
with disabilitiel residing in the area 
lerved by the LEA, if the LEA. in any 
fiscal yeal' 

(1) II entitled to lees than 17.500 for 
that fiscal year (beginning with lieca! 
year 1979); 

(2) Does ROt submit an application 
that meete t~ requiremente of 
It 3OO.Z2O-3OO..ztO; 

(3) 18 unable or unwitlin8 to eetabli8h 
and maiDtain prosrems of FAP!: 

(4) Is unable or unwilling to be 
consolidated with other LEAs in order to 
e8tablish and maintain those programs; 
or 

(5) Has one or more dilld.ren with 
disabUitiea wbo caD best be served by ... 
regional or s.tate center deai@ned to 
meet the Deeds of those children. 

(b) in meetins the requiremems ID 
paragraph (a) of this sectiOD.. the SEA 
may provide apecial educatiOD and 
related MMC8I directly. by contract or 
through other alTlln8ements. 

(c) The excess cost requirements of 
Ii 3OO.18Z-300.t86 do not apply to the 
SEA. 
(AuthoritY; 10 u.s.c. 1411(cI(4~ 1413{b): 
1414(d)J . 

Note: Section 300.380 II a combination of 
three provislona III the Itatute (SectloM 
811(C)(4). 8U{b). Il11d 814(d)). Thl' aectlOIl 
fOCWlIII mainly 011 the State', adminlstration 
aDd lIIe of local entitlements meier Part B. 

The SEA. 81 a recipient of Part 8 fundi. 18 
relponllbJe for enlVl.ni that aU public 
agencill ill the State comply with the 
provisicloM of the A.ot. "-'IJIl!d'e.. of whetI!er 
they recetYe Pm; B,.. Ifu LEA eIedI 
not to appl, for III Pm; 8 eatUlemeat. the 
Stale W'IMIId tie nquiIM 10 .. thow bdI to 
--.. that PAN.... '".....Ie to 

children raic:lill8 in the area 8el"¥ed by thai 
locil sgency. However. If the local 
entitlement ie DOt Il'UfflCient for this purpose. 
additional State or local fund, would haye to 
be expended In order to ensure that FAPE 
and the other requirement. of the Act are 
met. 

Moreover, if the LEA is the recipient of any 
other Federal funda. It would bave to be In 
compliance with 34 CFR It 104.3'l-104-39 of 
the regulationl implementInB Section 504 of 
the Rehabilitation Act of 11m. It Ihould be 
noted that the term "FAPE'" haa dUTerent 
mean.ings under Part 8 and Section 504. For 
e'taDlple. wuler Part a FAPE is a statutory . 

term that requires epeeial education and t 
related eeMeN to be provided In accordance ! 
with an IEP. However. Wlder SectiOD 504
each recipient must provide an education that 
includes sel'Vk:e. that are Mdeaigned to Dleet 
individual educational needs of handicapped 
penone as adequately a. the needa of 
nonhandicapped penoruIare met· • • .. 
Those regulationl Itate that implementation 
of aa IEP. ja accordaaoe with Part B. Wone 
meaM of meetiD8 the PAPE requ.imDent. 

1300.36' Natan Md location of IIIIIVIcea. 

The SEA may provide special 
education and related services under . 
1300.380(8) In the manner and at the 
location it considerl appropriate. 
However. the manner in which the 
education and MrYiceI are provided 
must be oooaisteDt with the 
requiremeDta of thiJ part (iDcludiDl the 
LRE provisiona of II 300.550-300.556). 
(Authority: 20 U.s.c. 1414{dII 

1300.370 u..of ...egencr IIIIoCatkMIS. 

(a) The State may use the portion of 
its allocation that It does not use for 
admini8tration under II 300.820
300.821

(1) For support serv1cee and direct . 
8ervicesin accordance with the priority 
requirements of II 3OO.3Z0-300.324: and 

(2) For the administrative COlts of the 
State'l monitorinB activitie8 and 
complaint lDve8ti8ations. to the extent 
that the8e costa exceed the 
administrative costs for monitoring and 
complaint Investisations incurred during 
fiscal year 1985. 

(b) For the purposes of paragrapt> {a} 
of this aectioD

(I) "Direct aervice.'" mean. aervices 
provided to a child with a disability by 
the State directly. by contract. or 
through other atransements; and 

(2) "Support services"includes 
implementin, the comprehensive Iy.tem 
of personae! de¥elopment or i' 300.380
300.383. recruitment and training or 
hearing officers aDd Hn'O@8te parents. 
and public Ud'ormation aDd parent . 
traiDiBS actmtae. reIatiD8 to FAPI for 
ch..Ildn!D with cIiIaiaititi_ 
(Aulbarily. zn U.s.C:tttt{bKZ'I. f~ 

I 

http:enlVl.ni
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..., ...... II.... ' ." 
Besfnnlq with the period JuJ)o t. 1978

June 30. lin. and for each foUawJ:ns 
filcal year. the fundi that a State Ule8 
for direct and IUpport RrVical under 
1 300.370 must be matched on • program 
basis by the State from funds other than 
Federal funds. This requirement does 
not apply to funds that the State uses 
under 1 300.380. 
(Authority: 20 U.s.c. 1411 (c}(2}(B). (c}(4)(Bll 

Note: The requirement In I 3OO.31l would 
be .IU,fled if the State can document that the 
amount or State Imll" expended for elcb 
major profp'8.IIIarea(e.... thecomprebeulve 
Iy.tem or pe~l dev~pmerat) i, at leut 
ee,:Ial ~o the expenditure of Federal lunda In 
that prosram area. . . . 

• 3OU72 Apple:..,.., Of f'IOMUPIIIInInt 
~. 

Beginn:infj with fuDde appropriated for 
fiscal year 1979 and for·eacb foUowiag 
fiscal year. the. requirement in aection 
613(a)(9) of the Act. whJcb prohibita 
supplanting with Federal funds. does not 
apply to funds that the State ute8 bom 
its allocation under 1 300.708{a) for 
administration. direct RJ'Vices; or 
support lemcel. 
(AuthOrity: 20 U.s.c. 1411(c){3n 

Comprebeuive System ofPencmaeI 

DeveIopmeDt 


13OO.seo GenenIL 

Each State shaU
(a) Develop and Implement a 


comprehenaive syatem of personnel 

development that

(1) la consiatent with the purpollea of 
the Act and with the comprehensive 
system of personnel development 
described in 34 CFR 1 303.380: 

(2) Meets the requirements in 

§1 300.381-300.383: and 


(3) Is consiatent with the provisions 
on personnel standardl in 1 300.153: and 

,(b) Include in its State plan a 

description of the personnel 

development system required in 

paragraph (a)(l) of thillBection. 

(Authority: 20 U.S.c. 1413 (a)(3). (8)(14)) 

,300.311 Adequm tuppIy of quaItfted 

pet'SOftMI. 

Each State plan must include a 
description of the procedures and \ 
activitiea the State will undertake to 
ensure an adequate supply of qualified 
personnel (as the tenn "qualified" is 
defined at 1300.15). including apedal 

. education and related servicea 
personnel and leadership personnel. 
necessary to carry out the purposes of 
this part. The procedures and activities 
must include the development. updating. 
and implementation of a plan that

(a) Addresses current and projected 
special education and related services 

.pel'lODDel ....... btaIUiat tbeorti""· 
leaderehlp peI'IODDel: 1Dd·' . .. . 

(h) Coontinatelt and facWtates eff0rt8 
amoDl SEA and LEAl. inatltutiona of .. 
higher education. and proleasional 
allodatiODl to recruit, prepare. aDd 
retain qual1fled peI'IOlUleL including 
personnel from minority backgrounds. 
and personnel with dilabilitiea. 

. (AuthOrity: 20 u.s.c. lC13(a)(3)(A)) 

1300.312 "'...... pr..........,,,,,

contInI.dng education. 


Each State plan mUit include a 

descri'ption of the procedu.ree and 
activities the State wID UDdertake to 
ensure that all pereonnel neceal81')' to 
carry out this part are appropriately and. "(Otten.. apeecb-lai:8U8.se pathologists. 
adequately prepared. The procaduret te.char aidea. recreation and 
and activities mUlt Include,- . therapeutic recreation speciaUitts. 

(a) A system for the continuing vocational education teachers.: work-
education of regular and special study coordinators. and other : 
education and related serviCQ instructional and noninatructional staff. 
personnel to enable theBe penonnel to (3) The data on leadership personnel 
l1!eet the needs of ~dren.with required by para~ph (b)(l) of this 
disabilities under this p~. section mUit include administrators and 

(b) Procedurel for acqW1'lD8 and. . . 
di8leminating to teachers. 
ad..miniatrators. and related servicee 
personnel aignificant knowledge derived 
from education research and other 
sources' and 

(c) ~ures for adopting. if 

appropriate. proinisins practices. 

materials. and technology. proven 

effective through research and 

demonstration. 

. 

IAuthonty: 20 U.s.c. 1413(a)(3)(9)) 

f 300.313 o.t.a...,.a.m on p.l"ou",' Mel 
perIIOI.......opI'Mftt. 


(a) General. The procedures and 
activitlea required in II 300.381 and 
300.382 must include the development 
and maintenance of a system for 
detarml.ning. on an annual basis. the 
data required in paragraphs (b) and (c) 
of this section. 

(b) Data on qualified personnel. (1) 
The system required by paragraph (a) of 
this section must enable each State to 

, detennine. on an annual basis
(i) The number and type of personnel. 

including leadership personnel. 
employed in the provision of special 
education and related services. by 

profesaion or discipline; 


(U) The number and type of personnel 
who are employed with emergency. 
provisional. or temporary certification in 
each profession or discipline who do not 
hold appropriate State certification. 
licensure. or other credentials 
comparable to certification or licensure 
for that profession or discipline: and 

(iii) The number and type of 

personnel. including leadership 

personnel. in each profession or 

discipline needed. and a projection of 


. tM.a'lJlllt..-of-4bote ~.thM--wil.. 
be needed in llYe y8lU"l, beee4 on .. 
projectionl of individuals to be served, 
retirement and other departure~ of 
pel'8Onnel from the field. and other 
relevant factora. 

(2) The data on special education and 
related ..rvicee personnel req~red in 
paragraph (h)(1) of this aectionimust 
include audiologists. counselorS • 
diagnoltic and evaluation pel'll4)nnel. 
home-hospital teachers. interp~ters for 
students with bearing impairments 
including deafness. occupational 
therapiata, physical education teachers. 
phYlical therapists. psycholosi:8ts. 
rehabilitation .-::)tUllelors. sodld 

supemsora of State or local ~enCtea 
who ~ involved in the proVl~~~~ or 
aupemsion of semces or acti'YltieS 
necessary to carry out the purposes of 
thiJa part.

(c) Data on personnel development. 
The syst~m required in paragraph (a) of 
this le~on must enable ea~ ~tate to 
~et~e. on ~ annual ba~ls\ th~ . 
lnsti~tiona of higher ed~catiO~ ¥f1thm 
the State that are prepanD8 speCtal 
education and related services 
peraonnet including leadership 
personnel. by area of specialization. 
includins- : 

(1) The numbers of students1enrolled 
in programs for the preparatio~ of 
special education and related ~ervices 
personnel administered by the,se 
inStitutiODS of higher educatio~; and 

(2) The numbers of students!who 
graduated during the past year with 
certification or licensure. or with 
credentials to qualify for certi~cation or 
licensure. from programs for the 
preparation of special education and 
related services personnel administered 
by institutions of higher educa'tion. 
(Authority: 20 U.S.c. 1413(s)(3)(Ai) 

I 
II 300.314-300.317 [R...,-vecIli 

Subpart D-Prlvate Schools ' 
Cbildnm With DiJ.abilities in P,rivate 
Schools Placed or Referred by Public 
Agsncies 

,300.400 AppIIcabIRty of §§ 300.0\00
300.402. 

Sections 300,401-300.402 apply only to 
children with diaabilities whoiare or 
have been placed in or referred to a 

http:apeecb-lai:8U8.se
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private school or facility by a public 
agency as a means of providins special 
education and related services. 

(Authority: 20 U.S.C. 1413(a)(4)tBll 

§ 300.401 AnponIIbIIIty of sane 
educational agency. 

Each SEA shall enlure that a child 
with a disability who is placed in or 
referred to a private school or facility by 
a public agency: 

(a) Is provided special education and 

related services

(1) In conformance with an IEP that 

meets the requirements of It 300.340
300.350; 
 . 

(2) At no cost to '1)e parents; and 
. 13l At a school or facility that meets 

the standards that apply to the SEA and 
LEAs (including the requirements of this 
part); and 

(b) Has all of the rights of a child with. 
,a disability who is served by a public 
agency. 

(Authority: zo U.s,C. 1413(a)!4}{B)) 

§30o..02 ~by ..... 
educ::8tlanlll agency_ 

In implementing § 300.401. the SEA 

shall 

(a) Monitor compliance throush 
procedures such as written reporta. on
site visits. and parent questionnaires; 

(b) Disseminate copies of applicable 
standards to each private ICbooI and 
facility to which a publ.icagency bas' 
refelTed or placed a child with a 
disability; and 

Ic) Provide an opportunity for those 
private schools and facilities to 
participate in the development and 
revision of State standards that apply to 
them. 

(Autbority: 20 U.S.C.1413{a)(4l{8)) 

§ 300.403 fIIac•••nt of chIchn by,.,....... 

(a) If a child with a disability has 

FAPE available and the parents choose 
to place the child in a private achoel or 
facility. the public agency il not required 
by this part to pay for the child's 
education at the private school or 
facility. However. the public egency 
shall make services available to the 
child as provided under II 300.450
300.452. 

(b) Disagreements between a parent 
and a public agency resardins the 
availability of a program appropriate for 
the child, and the question of financial 
respoDaibility. are aubject to the due 
process procedures of § I 300.500
300.515. 

(Authority. ZO U.Soc. 1fU{%J{B): 141Sl 

Children With Disabilities Enrolled by 

Their PMIIlbi ill Private Sc:hools 


§ 300ASO DefInition of "prtvate school 
. cttlldren wilt! dlUbnltl..... 
. As used in this part. "private school 
children with disabilities" means 
children with disabilities enroUed by 
their parllntl in private schools or . 
facilities other than children with 
disabilities covered under II 300.400
300.402. 
(AuthOrity: 3) U.S.C. 1413{a)(4)(AJJ 

§ 300.451 State educatIOnal agency
responaIbillty _ 

The SEA shall ensure that
(a) To the extent coruIistent with their 

number and location in the State. 
provision is made for the participation 
of private school children with 
disabilities in the program assisted or 
carried out under this part by providing 
them with special education and related 
services; and . 

(b) The requirements of 34 CFR 
U 76.651-76.862 are met. 

(AuthOrity. 3) U.S.C, 1413(a){4){All 


§ 300.452 I..oc* educatIoNIlIfII'ICY 
~ty. 

Each LEA shall provide epecial 
education and related services designed 
to meet the needs of private school 
children with diaabilities residing in the 
jurisdiction of the agency. 
(AuthOrity: 3) U.S.C. 1413(a)(4)(A): 1414( aleB)) 

ProcedUl'fi for By·Pan 

§ 300.480 By...... ....... 

(a) The Secretary implements a by

pass if an SEA is. and was on December 
2. 1983. prohibited by law from 
providing for the participation of private 
school children with dil8bilities in the 
program assisted or carried out under 
this part, as required by section 
613(a)(4)(A) of the Act and by
It 300.451-300.452. 

(b) The Secretary waives the 
requirement of BeCtion 813(a)(4)(A) of 
the Act and of It 300.451-300.452 if the 
Secretary implement. a by-pau. 
(AuthOrity. 3) U.S.c. 1413{d){1)) 

§ 300....1 Pro....... tor ...... under a 
by.,.... 

(a) Before implemenlin8 a by-pass. the 
Secretary consult. with appropriate 
public u.d private school offici.ala. 
including SEA officials. in the affected 
State to conaider mattei'll such a&

(1) The prohibition impoaed by State 
law that results in the need for a by
pas8; 

(2) The lcope and Ilature of the 

service. required by private sa.ool 

children with disabilitiea in the State. 


and the number of children to be served 
under the by-pass: and 

. (3) The establishment of policies and 
procedures to ensure that private school 
children with disabilities receive 
services consistent with the 
requirements of section 613fa)(411AI of . 
the Act. n 300.451-300.452. and 34 eFR 
II 76.651-76.662. 

(b) After determining that a by-pass is 
required. the Secretary alTanges for the 
provision of services to private school 
children with disabilities in the State in 
a manner consistent with the 
requirements of section 613(a)(4)(A) of 
the Act and t§ 300.451-300.452 by 
providing services through one or more 
agreements with appropriate parties. 

(c) For any fiscal year that a by·pass 
is implemented, the Secretary 
determines the maximum amount to be 
paid to the providers of services by 
multiplying

(1) A per child amount that may not 
exceed the amount per child provided 
by the Secretary under this part for all 
children with disabilities in the State for 
the precedin8 fiscal year. by 

(2) The number of private school 
children with disabilities (as defined by 
II 300,7(a) and 300.450) in the State. as 
delennined by the Secretary on the 
basis of the most recent satisfactory 
data available. which may include an 
estimate of the number of those children 
with disabilities, 

(d) The Secretary deducts from the 
Stale's allocation under this part the 
amount the Secretary delermines is 
necessary to implement a by-pass and 
pays that amount to the provider of 
services. The Secretary may withhold 
this amount from the Slate's allocation 
pending final resolution of any 
investigation or complaint that could 
reault in a detenninatioD that a by-pass 
must be implemented. 
(Authority. 3) U.S.C. 1413(d)(2J) 

Due Proc:eu Procedures 

Source: Sections 300.482 through 
3OO.4BIi ar!,ear at 49 FR 48526. Dec. 12. 
1984. unless otherwise noted. 

, § 300.412 Notice 0' Intent to Impiement a 
by.,.... 

(a) Before taking any final actioD to 
implement'a by-pass. the Secretary 
provides the affected SEA with written 
notice. 

(b) In the written notice. the 

Secretary

(1) States the reasons for the proposed 
by-paas in sufficient detail to allow the 
SEA to respond: and 

(2) AdvUlea the SEA that it hal a 
specific period of time (at lealt 45 days) 
from receipt of the written notice to 
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submit wrltt .. objectIODI to the , (c) The Secretary lIdoptIt.""fI'I'Nt. 01' 
proposed by...,... _that it may modUles the desisDee's decision and 
~quest In writlns the oppm1mdtJ for a notifies the SEA of the Secretary's ftnal 
hearin8 to show cause why a by-palt action. That ootica Is sent by certJfted 
should not be implemented. mail with return receipt requested. 

(cl The Secretary lend. the notice to ' (Authority: 20 U.S.c. 1413(d)(3)(A))
the SEA by certified mail with return 
receipt requested. I --- JucIcIIII'ftIIw. 
(AuthOrity: 20 u,s.c. 1413(d}(3)(A)) II dissatisfied with the Secretary's 

final action. the SEA may, within 601300A83 ....... to Ihow CIIUM. 
 days after notice of that action. file a
All SEA seekiDa an opportunity to petition for review with the UnJted 

show cause why e by-pass should not States court of appeals for the ci.rcuJt In
be implemented shall submit a written which the State i8 located. The ' 
request for a show cause hearin8 to the procedures for judidal review are
Secretary. ' described in section 613(d)(3)(BHJ) of 
(AuthOrity: 20 U.s.c. 1t'J3(d)(3}(Aj~ the Act. ' 

f 3CIO.4Io6 Show alMa hiMrtng. (Authority: 2:0 U.s.c. 141S(d){3)(BHDJ) 

{a} II a show cause hearing Is Subpart E-ProcechnI ........
requested. the Secretary
(I) Notifies the SEA and other Due Proc:eu ProoedunIe for ........... 


appropriate public and private ac:hool Childnm 
officials of the time and place for the 
hearing. and 13OG.IOO De"''''''' of .........to 


..eYIIIudoft.to .... ...,.,......, ..........1. •
(2) Designates a person to conduct the 
show cause hearing. The designee must (a) Aa used in this part: "Conaent" 
not have had any responaibility for the means that-
matter brought for a be8fin&. (1) The parent baa heeD fully informed 

(b) At the show cause hearing. the of allinformatiOD relevant to the 8ctivtty
designee cooaiders matters such a&- ' for which consent islOU8ht. In his or her 

(1) The necessity for implementing a native laDlU .. or other mode of 
by·pasl; communication;

(2) Possible factual errors In the (2) The parent understands and agreea
written notice of intent to Implement a in writing to the carrying out of theby·pasl; and activity ror which his or her conaaat i,(3) The objections reised by pubtic sought. and the conaent detlCribea that and private school representatives. activity and lists the recorda (if any) that (c) The designee may regulate the will be released and to whom: andcourse of the proceedings and the 

(3) The parent understand. that theconduct of parties during the pendency 
granting of consent is voluntary on theof the proceedings. The deslsnee takes 
part of the parent and may be revokedall stepa necessary to conduct a 'air md 
at anytime.impartial proceedin8, to avoid delay, 


and to maintain order. • (b) "Evaluation" me8D8 procedures 

(d) The desisnee may interpret used in accordance with i I 300.530

applicable statutes and regulatiou. but 300.534 to determine wbether a child baa 
may not waive them or rule on their a disability and the nature and exteat of 
validity. the special education md related 

(e) The desl8J'lee 81'J'8.D8e8 for the services that the child needs. The term 
preparation, retention, mel. if meana procedures used selectively with 
appropriate. dissemination of the record an individual child and does not include 
of the heaq basic tests adm1nistered to or 
(Authority: 20 U.S.c. 1413(d)(3)(A)) procedures used with all children in a 

school. grade. or class. 
'§ 300.485 DeciUoft. (c) "Personally identifiable" me8D8 

(al The designee who conducts the that information includes-

show cause hea.rin8- ' 
 (1) The name of the child. the child',

(1) Issues a written decision that parent, or other family member: 
includes a statement of findings; and (2) The address of the child: 

(2) Submits a copy of the decision to 
(3) A personal identifier, 8uch as thethe Secretary ana sends a copy to each 

child's social aecurity Dumber or studelltparty by certified mail with return 
number: orreceipt requested. 

(4) A list ofperaonal charecterlstics or(bl Each party may submit comments 
other infonnation that would make itand recommendationa on the designee's 

decision to the Secretary within 15 days possible to identify the child with 
of the date the party receivet the reasonable certainty. 
designee's decision. (AutborUy. 20 U.s.c. 1415. 1417(c)) 

, 
1-"" .......""1' DIlIIbIItv fIJI puIIIc

I.,.alu ; 
, h IEach SEA s all ensure that each 

public asency establishes and 
implements procedural safegUards that 
meet the requirements of t t 300.500
300.515. i 
(AuthOrity: 20 U.S.c. 1415{aJ) 

t 300.101 OpportunIty 10 .~ recanIL 
I , 

The parents of a childwith; a 
disability shall be afforded. in 
accordance with the procedure. of 
II 3OO.562t-3O(l.5 an opportUnity to 
blIpect and review all education records 
with respect to- ; 

(al The identification, evah.tation. and 
educational placement of the 'child; and 

, (b) The provision of FAPE tp the child. 
(Authority: 2:0 U.s.c. 1415(b)(1)(A)) 

I13OUOa Indep ,FtCIIMIt educ:doNIl 
ftIIIudoIL. I 

(a) General. (1) The paren~ of a child 
with a disability have the ~t under 
this part to obtain an Indepen~ent 
educational evaluation of the child. 
subJect to paragraphs (b) thro~ (e) of 
this section. i 

(2) Each public agenCY'5haU provide 
to parents, on request, information about 
wbere an independent educational 
evaluation may be obtained. : 

(3) Por the purposes of this part: 
(I) "lndepandent educational 

evaluation" mems an evaluation 
conducted by a qualified exa.n:liner wbo 
is oot employed by the public agency 
responaible for the education of the 
child in question. : 

(ii) "Public expense" meanslthat the 
public aaency either pays for the full 
coat of the evaluation or ensure. that the 
evaluation is otherwise provld'ed at no 
coat to the parent.. cooaistent ~th 
1300.30'1· I 

(b) Parent risht to evaJuati0i! at public 
expen_ A parent has the right to m 
independent educational evaltiation at 
pubUc expense if the parent di8agrees 
with an evaluation obtained by the 
public qency. However. the public 
asencY may initiate a hearir18 Under 
t 3OO..S08 to show that its evaluation 18 
appropriate. If the final decision is that 
the evaluation is appropriate. the parent 
still haa the ript to an independent 
educational evaluation. but not at public: 
expenaa. I 

(c) Parent initiated evoluatidna. If the 
parent obtains an independent! 
educational evaluation at private 
expense, the results of the evaluati~ 

(1) Must be considered by th~ public 
agency In any decision made "1th 
respect to the provision of F ~ 10 the 
c.hild: and :' 
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. (2) ~ay be presented as evidence at a 
. hearIng under this subpart regarding 
that child. 

(d) Reques!.s for evaluations by 
hearing officers. If a hearing officer 
requests an independent educational 
evaluation as part of a hearing. the cost 
of the evaluation must be at public 
expense. . 

(e) Agency criteria. Whenever an 
independent evaluation is at public 
expense. the criteria under which the 
evaluation is obtained. including the 
location of the evaluation and the 
qualifications of the examiner. must b~ 
the same as the criteria which the public 
agency uses when it initiates an 
evaluation. 
(Authority: 20 U.S.C. 141S(b)(1}(A)) 

§ 300.504 Prtor notice;....,.. COMenL 
(a) Notice. Written notice that meets 


the requirements of i 300.505 must be 

given to the parents of a child with a 

disability a reasonable time before the 

public agency

(1) Proposes to initiate or change the 
identification. evaluation. or educational 
placement of the child or the provision 
of FAPE to the child: or 

(2) Refuses to initiate or change the 
identification. evaluation. or educational 
placement of the child or the provision 
of FAPE to the child. 

(b) Consent: procedures if a parent 

refuses consent. (1) Parental consent 

must be obtained before

(I) Conducting a preplacement 

evaluation: and 


(Ii) Initial placement of a child with a 
disability in a program providing special 
education and related services. 

(2) If State law requires parental . 
consent before a child with a disability 
is evaluated or initially provided special 
education and related services. State 
procedures govern the public agency in 
overriding a parent's refusal to consent. 

(3) If there is no State law requiring 
consent before a child with a disability 
is evaluated or initially provided special 
education and related services. th~ 
public agency may use the hearing 
procedures in § i 300.506-300.508 to 
determine if the child may be evaluated 
or initially provided special education 
and related services without parental 
consent. If it does so and the hearing 
officer upholds the agency. the agency 
may evaluate or initially provide special 
education and related services to the 
child without the parent's consent. 
subject to the parent's rights under 
Ii 300.510-300.513. 

(c) Additional State consent 
requirements. In addition to the parental 
consent requirements described in 
paragraph (b) of this section. a State 
may require parental consent for other 

services and activities wider this part if 
it ensures that each public agency in the 
State establishes and implements 
effective procedures to ensure that a 
parent's refusal to consent does not 
result in a failure to provide the child 
with FAPE. 

(d) Limitation. A public agency may 
not require parental consent as a 
condition of any benefit to the parent or 

. the child except for the service or 

activity for which consent is required 

under paragraphs (b) or (c) of this 

section. 

(Authority: 20 U.S.C. 141S(b)(1)(C). (D): 
141"12j. (6)) 

Note 1: Any changes in a chlld's special 
education program after the ID.itial placement 
are not subject to the parental consent 
requirements in paragraph (b)lt) of this 
section. but are subject to the prior notice 
requirement in paragraph (a) of thil section 
and the lEP requirement. of U 300.340
300.350. 

Note 2: Paragraph (b1l2) of this section 
means that if State law requirel parental 
COllJlent before evaluation or before special 
education and related lervice. are initially 
provided. and the parent refuses (or 
otherwise withhold.) consent. State 
procedure•. IUch 88 obtaining a court order 
authorizing the public agency to conduct·the 
evaluation or provide the education and 
related services. must be followed. 

If. however. there is no legal requirement 
for consent outside Qf these regulations. the 
public agency may use the due process 
procedure. of U 300.506-300.508 to obtain a 

. decision to allow the evaluation or services 
without parental consent. The allency mUlt 
notify the parent of its actiollJl. and the parent 
has appeal rights as well as rights at the 
hearing itself. 

Note 3: If a State adopts a consent 
requirement in addition to those described in 
paragraph (b) of this IJeCtion and cOlUle!lt is 
refused. paragraph (d) of this section requires 
that the public allency.must nevertheless 
provide the llervices and activities that are 
not in dispute. For example. If a State 
requires parental content to the provision of 
all services identified in an IEP and the 
parent refuse. to collJlent to physical therapy 
•ervice. included in the lEP. the agency is not 
relieved of its obligation to implement tho.e 
portion. of the lEPto which the parent 
consent •. 

If the parent refuses to consent and the 
public agency determine. that the service or 
activity in di.pute i. nece88ary to provide 
FAPE to the child. paragraph Ic) of this 
section requires that the agency must 
Implement its procedures to ovemde the 
refusal. This section does not preclude the 
agency from reconsidering it. proposal if il 
believes that circumstance. warrant. 

f 300.505 Content of notice. . 
(a) The notice under i 300.504 must 

include- ' 
(1) A full explanation of all of the 

procedural safeguards available to the 

parents under i 300.500. U 300.502
300.515. and II 300.562-300.569; 

(2) A deSCription of the action 
proposed or refused by the agency. an 
explanation of why the agency proposes 
or refuses to take the action, and a 
description of any options the agency 
considered and the reasons why those 
options were rejected: 

(3) A description of each evaluation 
procedure, test. record. or report the 
agency uses as a basis for the proposal 
or refusal: and 

(4) A deSCription of any other factors 
that are relevant to the agency's 
proposal or refusal. 

(b) The notice must be
(1) Written in language 

understandable to the general public: 
and 

(2) Provided in the native language of 
the parent or other mode of 
communication used by the parent. 
unless it is clearly not feasible to do so. 

(c) If the native language or other 
mode of communication of the parent is 
not a written language. the SEA or LEA 
shall take steps to ensure- . . 

(1) That the notice is translated orally 
or by other means to the parent in his or 
her native language or other mode of 
communica tion: 

(2) That the parent undel'lltands the 
content of the notice: and 

(3) That there is written evidence that 
the requirements in paragraphs (c)(t) 
and(2} of this section have been met 
(Authority: 20 U.S.C. 141S(b)(111DJl 

f 300..5011 Impartial clue pn>CMa hearing. 

(a) A parent or a public educational 
agency may initiate a hearing on any of 
the malters described in § 300.504(a)(1) 
and (2). 

(b) The hearing must be conducted by 
the SEA or the public agency directly 
responsible for the education of the 
child. 8B determined under State statute. 
State regulation. or a written policy of 
the SEA . 

(c) The public agency shall inform the 
parent of any free or low-cost legal and 
other relevant services available in the 
area if 

(t) The parent requests the 
information: or 

(2) The parent or the agency initiates 
a hearing under this section. . 
(Authority: 20 U.S.C. 141S(b)(2JJ 

Note: Many States have poinled to the 
success of using mediation at an intervening 
.tep prior to conducting a fonnal due process 
hearing. Although the process of mediation is 
not required by the statute or these 
regulation •. an agency may wish to'lI88est 
mediation in dilputes concerning the 
Identification. evaluation. and educational 
placement of children with diaabilitie •. and 

' .. 



, ............. f Vol 51. No.; 189' ?uesday. September a. tt92 , Rules and Resoladons 448Zl 


the plo.iIioft of rAPE 10'" c:IdJdnrJt.. unlets a party to the bearing'appeala the 
MeclietiGnl he...... condueted by dedatoa UDder f 300.510 at f 300.IU . 
membel"l of SEAl or LIA penaaneI who 
were DOl Pl"l'¥ioaalJ lDYolved ill the particalar (Authority: 20 US.c. 1415(c:)) 
cas•• ID IIIaD'J ca-. IDICIJatDa Inda10' . . 
resolution of d1fferencn betw8111 parm:ll. &lid § 300.510 AdrrIInIatratMt appeet ........ 

ageDdee withoat the development or an ...... 
adveraarial relatloDllhip and with miIlimal (a) If the bearfns ill conducted by a 
emotional streu. However. mediation may public agency other than the SEA. any 
nol be used to deny or delay a perent's rights party aggrieved by the findings aDd 
under II 3OO.!GO-3OO.515; decision In the hearinl may appeal to 
t 300..107 .............. oIIIoIr. the SEA. 


(a) A bearfns may not be c:cmducted- (b) If there ill an appeal. the SEA shall 
(1) By a perIIOD who ia aD employee of conduct an impartial review of the 

a pubUc 8IfDlC)' thatia involved iD the hearing. The official conducting the 
education or care of the cbild: or review o!::lJI: 

(2) By any persOD baviDs a pe.nIOD8lor (1) Examine the' entire bearing record.. 
professional iDtereat that would amfJict (2) Ensure that the procedures at the 
with hi. or ber objectivity ill the bearing. heariDs were consistent with the 

(b) A penon wbo otherwiae qualifies requ1remenl8 of due proceaa. 
10 conduct a beariDg UDder paragrapb (3) Seek additional evidence if 
(a) of tbia aectlon ia nOt aD employee of necessary. If a beariDs is beld to ruceive 

the ageney solely because he or sbe is additional evidence. the rights iD 3OOJi08 

paid by the asency to serve as a bearing apply. 

officer. (4) Afford the parties aD oPPOrtwllty . 


(c) Each pubUc agency shall keep a (or oral or written arswnent. or both. at 
Ust of the penona wbo serve aa bearing the discretion of the reviewins official 
offieen. The list must include a 
statemat of the quaJificatiOD.l of each (5) Mde an Independent decision on 
of those persona. completion of the review. 

(6) Give a copy of written findings and 
(Authority: 20 USc. 1414(b)(%]) the decision to the parties. 

1300.508 Hurtng.... (cl The SEA. after deJetiDg any 
(a) Any par1y to a beariDs bas the personally Identifiable infonnation. 

right to: shaU
(1) Be aooompanied aDd advised by (1) 1'ra..ruImit the fi.ndiD8s and 

coUDsel and by iDdividualll with llpecial decisions referred to in paragrapb (b)(6) 
knowledge or traininS with respect to o( this section 10 the State advisory 
the problems of children with panel established under I 300.650: and 
di8abilities. (2) MOe those findinp and decisiODB 

(2) Present evidence and confront. available 10 the public. 
cross-examine. and compel the (d) The decision made by th.e 
attendance of witnessell. reviewing offidal ill fmal unleaa a party 

(3) Prohibit the intrOduction of any bri.Dss a civil actiOn under' 300.511. 
evidence at the bea.ri.ng that ball not (Authority. 20 u.s.c. 1415(c). lei): H. R. Rep. 

been disclosed to that party at least five No. 9f-86t. et p. 48 (19'1S)) 

daY8 before the bearing. Hole 1: Tbe SEA may conduct IhI review 


(4) Obtain a written or electronic either directly or throush another State 
verbatim record of the bellfi.n3. qeDc:y -c:tiDs OD III behalf. However. the 

(5) Obtain written findinp of fact and SEA remains responsible for the fiDei 
decisions. The public aseney. after dectllion on review. 
deleting any penIODally identifiable Note Z: All partie. have the right to 
information. ahall- . continue to be represented by counsel at the 

(iJ Transmit tho.. f1n.lift"'. and State administrative-review level wbether or 
d th ....'P not the-revlewlna official determines that a 

ecisions to e State advisory panel further beerina I. neceSlal')'. If the reviewin8 
established under I 300.650; and offJdal decides to hold a hearina to reeetve . 

(ii) Make those findinss and decisioD8 additional evidence. the other "pta In 
available to the public. t 300.508 re.attas to heartnp _leo apply. 

(b) Parenl8 iDvolved in belU'iDp must • 300.5\1 QwI __ 
be given the ri&ht to- - 

(1) Have the child who is the subject Any party aggrieved by the findings 
of the heaMS present: and and decision made in a hearing who 

(2) Open the bea.ri.ng to the public. does not have the risht to appeal under 
(Authority. 20 U.s.c. 14t5(dJ) § 300.510. and any party aggrieved by

the ded8ion of a reviewiq officer under 
13OOJiOI HeIrtng dIc:I86oI~...... , 300.510. bal the risht to bring a civil 

A decillion made in a hearing action under section 815(e)(2) of the Act. 
conducted under §.300.506111 final. (AuthOrity: 2D US.c. 14151 

I 
,-.." ,.,..,.......CIOIiw.........· 

.................. I 


(a) The public asency shall enllW'f. . 

that not later thaD 45 daY'll after the 

receipt of a requellt for a hearing

(1) A final decision ill niached in the 

heal"ing: and ' 


(2) A copy of the decision Is mailed to 
each of the parties. ' 

(b) The SEA shall ensure. that not later 
than 30 days after the receipt of a 
requellt (or a revie_ I 

(1) A fiIlal decision ie reached in the 

review; and 


(2) A copy or the decision i8 mailed to 
each of the parties. , . 

(c) A bemlll or reviewing officer may 
(II'Ilnt apeci.fic extensiona of time beyond 
the periods eet out ill paragraphs (a) and 
(b) of this section at the request of either 
party. ' 

(d) Each bearing and each review 

lnvotving oral arswnenta mU8t be 

conducted at a time and place that is 

realOD8bly convenient to the parents 

and child iDvolved. 

(Au!hority. 20 U.S.C. 1415) 

i 

t 300.513 Chlld'a ...... cIurti'Ig 

lINeII.", ' 


(a) During the pendency of any 
administrative or judicial proceeding 
resarding a complaint. unless the public 
asency and the parents of the child 
agree otherwise. the child is:tVOIVed in 
the complaint must remain in hi8 or her 
present educational placement. 

(b) If the complaint involves an 
application for initial admill'sion to 
public school. the child, with the consent 
of the parent., must be placed in the 
public school program until 'the 
completion of all the proceedings. 
(AuthOrity: 20 U.S.C. 1415(e)(3)) 

Note: Section 300.513 doetl not permit a 
claild', placemenllo be c:banaed during a 
complaint proceeding. unless 1M parents and 
8geDC)' 8tp'ef! otherwiae. While the placement 

, may not be eba.nged. th.ia doe8 not preclude 
the aaeac:y from using its normal procedures 
for deal1Ds with children who are 
endanprins themselves or others. 

13OU14 SUrTognI ........: 


{a} GenelT11. Each public a:gency "hall 
ensure that the rights of a child are . 
protected wben

(1) No parent (as defined in i 300.13) 

can be Identified; , 


(2) The public ageney. after 

reasonable efforts. cannot discover tbe 

whereaboubI of a parent: or, 


(3) The child is a ward of the State 

under the ll"wS of that State.; 


(b) Duty of public agency. The duty of 
a pubHc agency under paragraph (a) of 
this section iDcludes the assignment of 
an individual to act 88 a s~8ate for 

http:bea.ri.ng
http:bellfi.n3
http:bea.ri.ng
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the parents. This must include a method: 
(1) For determining whether a child. 
needs a surrogate parent. and (2) for 
assigning a sWTogate parent to the child. 

(c) Criteria for selection of surrogates. 
(1) The public agency may select a 
surrogate parent in any way permitted 
under State law. . 

(2) Public agencies shall ensure that a 
person selected as a sWTogate

(I) Has no interest that conflicts with 
the interest of the child he or she 
represents; and 

(ii) Has knowledge and skills that 

ensure adequate representation of the 

child. 


(d) Non-employee requirement; 
compensation. (1) A person assigned as 
a surrogate may not be an employee of a 
public agency that is involved in the 
education or care of the child. 

(2) A person who otherwise qualifies 
to be a surrogate parent under 
paragraphs (c) and (d)(l) of this section. 
is Dot an employee of the agency solely 
becau8e he or she is paid by the agency 
to serve as a surrogate parent. 

(e) ResponsibiJities:The sWTogate 

parent may represent the child in all 

matters relating to

(1) The identification. evaluation. and 
educational placement of the child; and 

(2) The provision of F APE to the child. 
(Authority: 20 U.S.C. 1415(b)(1)(B)) 

§ 300.515 Attorney,' fee.. 
Each public agency shall inform 

parents that in any action or proceeding 
under section 615 of the Act. courts may 
award parents reasonable attorneys' 
fees under the circumstances described 

in section 615(e)(4) of the Act. 

(AuthOrity: ZO U.S.C. 1415(b)(1)(D): 1415{e)(4)) 


Protection in Evaluation Procedures 


§ 300.530 General. 
(a) Each SEA shall ensure that each 


public agency establishes and 

implements procedures that meet the 

requirements of II 300.530-300.534. 


(b) Testing and evaluation materials 
and procedures used for the purposes of 
evaluation and placement of children 
with disabilities must be selected and 
administered so as not to be racially or 
culturally discriminatory. 
(AuthOrity: ZO U.S.C. 1412(5)(C)) 

§ 300.531 Preplecement evaluation. 
Before any action is taken with 

respect to the initial placement of a 
child with a disability in a program 
providing special education and related 
services. a full and individual evaluation 

. of the child's educational needs must be 
conducted in accordance with the 

requirements of I 300.532. 

(AuthOrity: 20 U.S.C. 1412(5)(C)) 


1300.532 EY81u8t1on procedurea. 

State educational agencies and LEAs 
shall ensure. at a minimum. that: 

(a) Tests and other evaluation 

material&

(1) Are provided and administered in 
the child's native language or other 
mode of communication. unless It is 
clearly not feasible to do so; 

(2) Have been validated for the 

specific purpose for which they are 

used; and 


(3) Are administered by trained 
personnel in conformance with the 
instructions provided by their pr:-lucer. 

(h) Tests and other evaluation 

materials include those tailored to 

a88ess specific areas of educational 

need and not merely those that are 

designed to provide a single general 

intelligence quotient. 


(c) Tests are selected and 
administered so as best to ensure that 
when a test is administered to a child 
with impaired sensory. manual. or 
speaking skills. the test results 
accurately reflect the child's aptitude or 
achievement level or whatever other 
factors the test purports to measure. 

. rather than reflecting the child's 
impaired sensory. manual. or speaking 
'Skills (except where those skills are the 
factors that the test purports to 
measure). 

(d) No single procedure is used as the 
sole criterion for determining an 
appropriate educational program for ii 
child. . 

(e) The evaluation is made by a 
multidisciplinary team or group of 
persons. including at least one teacher 
or other specialist with knowledge in the 
area of suspected disability. 

(0 The child is assessed in all areas 
related to the suspected disability. 
including. if appropriate. health. vision. 
bearing. social and emotional status. 
general intelligence. academic 
performance. communicative status. and 
motor abilities. 
(AuthOrity: 20 U.S.C. 1412(5)[C)) 

Note: Children who have a speech or 
18Jl8IIase impairment as their primary 
diaabUity may not need a complete battery of 
a88essments (e.s .. psychological. physical. or 
adaptive behavior). However. a qualified 
speech.languase patholo(!ist would: (1) 
Evaluate each child with a speech or 
Iall8llal!e impalnnent usins procedures that 
are appropriate for the diagnosi8 and 
appra1aal of lpeech and l8Jl8llage 
impainnentB. and (2) if necessary. make 
referTIIll for additional 88seSlments needed 
to make an appropriate placement decision. 

I 300.533 Placement procedures. 

(a) In interpreting evaluation data and 
in making placement decisions. each 
public agency shall 

(1) Draw upon information from a 

variety of sources. including aptitude 

and achievement tests. teacher 

recommendations. physical condition. 

social or cultural background. and 

adaptive behavior: 


(2) Ensure that information obtaineri 
from all of these sources is documented 
and carefully considered; 

(3) Ensure that the placement decision 
is made by a group of persons. including 
persons knowledgeable about th~hild. 
the meaning of the evaluation data. and 
the placement options; and 

(4) Ensure that the placement decision 
is made in conformity with the LRE rules 
in II 300.5~300.554. 

(h) U a determination is made that a 

child has a disability and needs special 

education and related services. an IEP 

must be developed for the child in 

accordance with II 300.340-300.350. 

(Authority: 20 U.S.C. 1412(5)(C): 1414(a)(5)) 

Note: Para8l"aph (a)(l) of this section 
includes a list of examples of sources that 
may be used by a public asency in makins 
placement decisions. The asency would not 
have to use all thesoun:es in every instance. 
The point of the requirement is to ensure that 
more than one source is used in interpretins 
evaluation data and in makins placement 
decisions. For example. while all of the 
named sources would have to be used for a 
child whose suspected disability is mental 
retardation. they would not be necessary for 
certain other children with disabilities, such 

. 8S a child who has a severe articulation 
impainnent as his primary disability, For 
such a child. the speech·lall8llase patholosist, 
in complying with the multiple source 
requirement. misht use: (1) A standardized 
test of articu1a tion. and (2) observ a tion of the 
child's articulation behavior in 
conversational speech, 

§ 3OO.u. AMvaIuation. 


Each SEA and LEA shall ensure

(a) That the IEP of each child with a 


disability is reviewed in accordance 

with II 300.340-300.350: and 


(b) That an evaluation of the child, 

based on procedures that meet the 

requirements of I 300.532. is conducted 

every three years, or more frequently if 

conditions warrant, or if the child's 

parent or teacher requests an 

evaluation. 

(Authority: 2OU.S,C. 1412(5)(c)) 

Additional Procedures for Evaluating 

Children With Specific Learning 

Diaabllities 


§ 300.540 AddItional team members. . 

In evaluating a child suspected of 


baving a specific learning disability. in 

addition to the requirements of 

I 300.532. each public agency shall 

include (In the multidisciplinary 

evaluation team
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(a)(l). The child's regular teacher: or . 
(2) If the child doe. not have a regular 

teacher. a regular classroom teacher 
qualified to teach a child of his or her 
age: or 

(3) For a child of less than school age, 
an individual qualified by the SEA to 
teach a child of his or her age: and 

(b) At least one person qualified to 
conduct individual diagnostic 
examinations of children. such as a 
school psychologist. speech· language 
pathologist. or remedial reading teacher. 
(Authority: 20 U.S.C. 1411 note) 

§ 3OO.54t Criteria for determining ttl. 
• statence Of • ~ Ilftmint ctlaablllty. 

(a) A team may determine that a child 
has a specific learning disability if 

(1) The child does not achieve 
commeqsurate with his or her age and 
ability levels in one or more of the areas 
listed in paragraph (a){Z) of this section. 
when provided with learning .. 
experiences appropriate for the child's 
age and ability levels: and 

(2) The team finds that a child has a . 
severe discrepancy between 
achievement and intellectual ability in 
one or more of the following areas

(i) Oral expression; 
(ii) Listening comprehension: 
(iii) Written expression: 
(iv) Basic reading skill: 
(v) Reading comprehension; 
(vi) Mathematics calculation: or 
(vii) Mathematics reasoning. 
(b) The team may not identify a child 

as having a specific learning disability if 
the severe discrepancy between ability 
and achievement is primarily the result 
of

(1) A visual, hearing, or motor 
impairment: 

(2) Mental retardation: 
(3) Emotional disturbance; or 
(4) Environmental, cultural or 

economic disadvantage. 
(AuthOrity: 20 U.S.C. 1411 note) 

§ 300.542 Observation. 
(a) At least one team member other 

than the child's regular teacher shall 
observe the child's academic 
performance in the regular classroo~ 
setting. 

(b) In the case of a child of less than 
school age or out of school. a team 
member shall observe the child in an 
environment appropriate for a child of 
that age. 
(AuthOrity: 20 U.S.C. 1411 note) 

§ 300.543 Written report. 
(a) The team shall prepare a written 


report of the results of the evaluation, 

(b] The report must include a 


statement of

(1) Whether the child has a specific •. 
learning disability; . 

(2l The basis for inaking the 

determination; 


(3) The relevant behavior noted during 
the observation of the child: . 

(4) The relationship of that behavior 

to the child's academic functioning: 


(5) The educationally relevant medical 
findings. if any; 

(6) Whether there is a severe 

discrepancy between achievement and 

ability that is not correctable without 

special education and related services; 

and 


(7) The determination of.the team 
concerning the effects of environmental • 
cultural. or economic disadvantage. 

Ie) Each team member shall certify in 
writing whether the report reflects his or 
her conclusion. If it does not reflect his 
or her conclusion. the team member 
must submit 8 separate statement 
presentin8 his or her conclusions. 
(Authority: 20 U.S.C.1411 note) 

Least Restrictive Environment 

§ 300.550 GeneraL 
(a) Each SEA shall ensure that each 


public agency establishes and 

implements procedures that meet the 

requirements of II 300.550-300.556. 


(b) Each public agency shall ensure
(1) That to the maximum extent 


appropriate, children with disabilities, 

including children in public or private 

institutions or other care facilities. are 

educated with children who are 

nondisabled: and 


(Z) That special classes. separate 

schooling or other removal of children 

with disabilities from the regular· 

educational environment occurs only 

when the nature or severity of the 

disability is such that education in 


. regular classes with the use of 
supplementary aids and services cannot 
be achieved satisfactorily. 
(Authority: 20 U.S.C. 141215)IB}: 

14141a)(l )(C)(ivll 


§ 3OO.55t Continuum of alternatlv. 

placementa. 


(a) Each public agency shall ensure 
that a continuum of alternative . 
placements is available to meet the 
needs of children with disabilities for 
special education and related services. 

(b) The continuum required in 

para8raph (a) of this section must

(1) Include the alternative placements 
listed in the definition of special 
education under 1300.17 (instruction in 

. re8ular classes. special classes. special 
schools. home instruction. and 
instruction in hospitals and institutions); 
and 

(2) Make provision for supplementary 
services (such as resource room or 

i 

itineraat iMtruction) to be pro,.qded ill 

conjwu:tion with regular class 
 I 

placement. . ! 

(Authority: 20 U.S.C. l41Z(5)(BJj 

. § 300.552 Placementa. . i 
I 

Each public agency shall ensure that: 
la) The educational placement of each 

child with a disability- ; 
(1) Is determined at least annually; 
(2) Is based on his or her lEP; ana 

. (3) Is as close as possible to the I 

child's home. . 


(b) The various alternative ; 
plQr.ementPincluded at I 300.551 ate 
availab:<!I to the extent necessary to 
implement the IEP for each child with a 
disability. . , 

Ie) Unless the IEP of a child with:a 
disability requires some other I 
arrangement, the child is educated in the 
school that he or she would attend if. 
nondisabled. 

(d) In selecting the LRE. consideration 
is given to any potential harmful effect 
on the clilld or on the quality of services 
that he or she needs. . 
(Authority: 20 U.S.C. 1412(5)(B)) I 

Note: Section 300.5SZ includes some of the 
main factol'll that must be considered in:· 
detennining the extent to which a child with 
a disability can be educated with children 
who are nondisabled. The overriding rule in 
this section is that placement decisions must 
oe made on an individual basis. The section 
also requires each agency to have various 
alternative placements available in order to 
ensure that each child With a disability i 
receives an education that is approprjate 10 

his or her individual needs. : 
The requirements of § 300.552. as welJlas 

the other requirements of II 3OO.55G-aOO.556. 
apply to all preschool children With' 
disabilities who are entitled 10 receive FApE. 
Public agencies that provide preschool 
programs for nondisabled preschool children 
must ensure that the requirements of I 

§ 3OO.552(c) are met. Public agencies that do 
not operate programs for nondisabled I 

preschool children are not required to initia Ie 
such programs solely to satisfy the I 

requirements regardin8 placement in the -I.RE 
embodied in U 3oo.55G-300.556. For these 
public lIfIenciee. some alternative methods for 
meeting the requirements of II 300.550- i 
300.556 include- . 

11) Providing opportunities for the 
participation (even part·time) of preschool 
children with disabilities in other preschool 
programs operated by public agencies (such 
a8 Head Start); . 

(2) Placing children with disabilities in: 
private school programs for nondisabled ! 
preschool children or private school ' 
preschool programs that integrate children 
with disabilities and nondisabled children; 
and , 

(3J Locating classes for preschool childien 
with disabilities in regular elementary 
schools. 
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regulllf' opa\JIic sdu\IGI Mftin8 m8y be "IIeDied· 
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1.I08.5sI T..... II.. II ... 

· ......1IICHIIa 

Each 'SEA .haH carry ooat ectmtiee to 
ensure 4hat teactaere ead adMhii:lIItnrtora 
in all pWlic ~&-

(a) Are ftdty informed about 1beir 

responsibilili_ b iIIl~ 

I 300.550; and 


(b) Are provided with technical 

assistance and trainint ReCle'lSM7 to 

assist t!tem ill. dUll efIort. 

(AuihDrity: ZDU.S.C. ltufSlfB9) 

13OO.IiSI .I..a............ 

(a) The SEA 111mB ea.rr:F tNt at:tmties 

to ensure that 1301).$50 18 implemeaa,d 
b, eachpubticJrB8nc;r. 

(b) If there 18 tw.idenoe that a pu.blic 

agency makes plac,e ...... ts &Bat are 

inconsistent with 1 300.550. iha SEA 

ehall 

(1~ Review tM ,..a& .ItC)""
justificalioD 1m AD ~ad 


(Zl AIRriIt hi ".....ad 

implemeatiJq 811J~QlfIectiwe 
action. 

{Authority: =U.s.c.1n2{'S)t'fJn 


CoofideDIiality4W ....... 


• 300.560 Dill. .. 

As used'in II 800.500-300.570--; 
Destnlctim:! mee.m physics! 

destruction or removal of pem:mal 
identifiers &om Infmmatioft .,,, dm the 
infonnaticm is DO looser pentcm'8R,. 
identifiable, 

Eda:cafion rer:ords means the 'type of 
records covered under 1he definitioD d. 
education recorda In part '99 of this title 
(the re,gulatiollJ implemeDotin& 1lre 
Family Edul::atiGllal Blghts and Privacy 
Act of 1974). 

A:zrticjpilJOlgIII/1fl1&Y me&AI.aar 
agency or iutiWtioa that coDetta. 
mpintaiN oraaelpeaoAlu, 
identifiable information. or from whir:ll 
Wonu.tiaa "GbakMld.. ..,dIIiiI J8'l 

I.'" ............... 

tal The SEA shall give notice that is 


adequate 10 fully WOI'Dl paTents about 

the requirements oIl 300.128, 

in.cludin,t

{1} A deKriptiaD al the exterlt tb.at the 
notice .i.I.veQ 10 the DIIbve ~e, of 
the various population if4:lllPM m the 
State: 

(2) A description of !he chUdreft 00 


whom pa!!'IoOMlif identifiable . 

.inforDalioa i:II aurintaiDed. the types of 

information aousht. the melb.odi the 

State intends t" u.se in gathering the 


· infurnudiaa (~!o!J Che au.aroes &om 
wMm inIv..tian ill sadleredl, and the 

·aaes tID"!-.de of the iDiDnD.lloan; 
(3, A ......ry of dae polic:iel and 

procedures 6a1 participating agencies 
must fUiGGw regarding *>n!I8e, . 
cIitcloewe to third ,artiet. reteftti<tn. 800 
dettrudion 'fA personaDy identifiable 
information; and· 

{4l A description af an of the rights oJ 
parents and cht1dren reprding 'this 
information. includ.ing the rights under 
the Family Educational Rizhts and 
Privacy Act af1'!J74 and implementing 
regulations in part 1'9 af this title. 

(b) Before an)' maJor ide~tiIi(;aUon. 
location. or evaluation activity, the 
notice must be ,puhliahad or anJlQUllced 
in newspapers or other media. or both. 
with circulauon adequate ttl llOti£y 
parents thro~t the State of lh.e 
activity. 

(AaIIImdlJ: 20 u.s.c. 1412CZlDt 1411t eU 

• JGO.582 A.I:II:IMa", 
(a) Each participating agency shal~ 
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child. ad ill 110 ata ~ than 45 da)'S 
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lb'1"iIe n,b.t ... iMpec:;t and ~ 


education records under this section 

indades

(1) 'nte rigM to 8 re!I'p(mge from the 

pal'tic:ipatiBs atenCJ to retr8tmab\e 

reque'S\'8 far~pmfta.tions end 

interpretations of the records: 


(2) The rigbt ... teqUeIt tl!tat dae 

agency provide copies of the recorrla 

contai.ning the infol1llation if failure to 
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http:rep!d.i.Dg
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, '. (3) The rtpt to hnB'a.npreIeIltattve
of the parent inIpect and review the . 
records. 

(e) An agency may preawne that the 
parent h .. authority to Inspect and 
review records relalinl to his or her· 
child unless the agency has been 
advised that the parent does not have 
the authority under applicable State law 
govemins such matters 8S suardianship. 
separation. and divorce. 
(Authority: 20 u.s.c. 1412(Z){D); ItI7{c)) 

• 300M3 Rec:on,t of ...... 
Each participalinl gency shaD keep a 

record of parties obtainins access to 
education recorda collected. maiDtained. 
or used under this part (except acceu 
by parents and authorized employees of 
the participating agency). including the 
name of the party. the date access was 
given. and the purpose for which the 
party is authorized to use the recorda. 
(AuthOrity: 20 u.s.c. 1412(Z){D): 1417(e}) 

• 300.514 Recorda on IrION tMn one 
ctIId. 

If any education record includes 
information on more than one child. the 

. parents of those children shall have the 
right to inspect and review only the 
information relating to their chJld or to 
be informed of that specific information. 
(Authority: 20 U.s.c. 1412(Z){D): 1417(e)) 

f!~ LIlt of typH 1lncl1oCdoI.. of 
lnfonnatiOh. 

Each participating agency shall 
provide parents on reqoest a list of the 
types and locations of education records 
collected. maintained. or used by the 
agency. 
(AuthOrity: 20 U.s.c. 1412(Z){D); 14l7{e)) 

,3OO.5M Fees. 

(a) Each participatins agency may 
charge a fee for copies of records that 
are made for parents Under this part if 
the fee does not effectively prevent the 
parents from exercising their right to 
inspect and review those records. 

(b) A participating agency may not 
charge a fee to search for or to retrieve 
information under this part. 
(Authority: 20 U.S.C. 1412(Z){D): 1417(cll 

§ 300.581 Amendment of NCOrda at 
parent's request. 

(a) A parent who believes that 
information in the education records 
collected. maintained. or used under this 
part is inaccurate or misleading or 
violates the privacy or other rights of the 
child may request the participatins 
agency that maintains the information to 
amend the information. 

(b) The agency shall decide whether 
to amend the information in accordance 

I 

with the request wlthtD .. reaaonable·'- "".(bl Au ed\lC8tfoaahteDCY Or 
period of time of rece:ipt of th. req...t. 

(c) If the agency decides 10 refun to 

amend the information in accordance 

with the request. it shaD infarmthe 

parent of the refusal. aDd advise the 

parent of the risht to a heariAa under 

1300.568. 

(AuthOrity: ZO u.s.c. 1412(2){DJ; It17(c)) 


f 3OO.5M OpportunIty for • heartng. 

The qency shall. on request. provide 
an opportunity for a hearing to challenge 
information in education recorda to 
ensure that it is not inaccurate. 
misleading. or otherwise in violation of 
the privacy ('~ other rishts of the child. 
(AuthOrity: 20 u.s.c. Itl2(Z){D): Itl7(e)) 

f 30UII II-..It of........... 

(a) If. as a result of the hearing. the 

. agency decides that the information Is 
inaccurate. misleading or otherwise in 
violation of the privacy or other rishts of 
the chJld. it shall amend the information 
accordingly and 80 inform the parent in 
writing. 

(b) If. as a reswt of the hearing. the 
agency decides that the information I, 
not inaccurate. misleading. or otherwise 
in violation of the privacy of other rishts 
of the child. it shall inform the parent of 
the risht to place in the recorda it 
maintains on the child a ltatement 
commenting on the information or 
setting forth any reasons for disagreeing 
with the decision of the agency. 

(c) Any explanation placed in the 

records of the child under this section 

must

(1) Be maintained by the agency as 
part of the records of the child al Ions al 
the record or contested portion is 
maintained by the agency; and 

(2) If the records of the child or the 

contested portion is disclosed by the 

agency to any party. the explanation 

must also be disclosed to the party. 

(AuthOrity: 20 U.S.c. 1412(2J(D); 1417{c)) 

f 300.510 HarIng ~ 
(1) A hearing held under 1300.588 


must be conducted accordins to the 

procedUres under 199.23 of this titJe. 

(AuthOrity: 20 U.S.C. 1412(Z){D): 1417(c)) 

f 300.511 Content. 
(a) Parental consent must be obtained 

before personally identifiable 
information ie

(1) Disclosed to anyone other than 
officials of participatins agencies 
collecting or using the information under 
this part. subject to paragraph (b) of this 
section: or 

(2) Used for any purpose other than 

meeting a requirement of this part. 


inIItitution subject to part 88 of cb:ia title. . 
may Dot relea.. information from. 
education'recorda to pa.rticipatiD8 
agenciell without parental conSent 
unless authorized to do so un4er part 99 
of this title. .!. 

(c) The SEA shall include pqlicies and 
procedures in Its State plan that are 
used in the event that a parent refuses to 
provide consent under this seCtion. 
(AuthOrity: 20 U.S.C.1412(Z){D): *7(c)) 

,300.172. .......... : 

(a) Bach pa.rtic:lpating ag.:.::~ shall 

protect the confidentiality of per.;onally 
identifiable information at collection. 
storage. disclosure. and destrUction 
stages. I 

(b) One official at each participating 
agency shaD all8um8 responsibility for 
ensuring the confidentiality of , any 
personally identifiable information. 

(c) AD persons coDecting or using 
personally identifiable information musl 
receive training or instruction regarding 
the State's policies and proced~s
under 1300.129 and part 99 of this title. 

(d) Bach participatiD8 agency shall 
maiDtain. for public inllpection; a current 
lilting of the names and positions of 
those employees within the agency who 
may have access to personally 
identifiable information. . 

(Authority: 20 USc. Itl2(2)(D); 14~7(cn 
, 3OO.57S Datruc:tIOn of Iftfonndor.. 

(a) The public agency shall ilU'orm 
parents when personally identifiable 
information collected. maintained. or 
used under this part is no lonser needed 
to provide educational service. to the 
child. ~ 

(b) The information must be destroyed 
at the request of the parents. However. a 
permanent record of a student's name. 
address. and phone number. his or her 
grades. attendance record. classes 
attended. grade level completed. and 
year completed may be maintained 
without time limitation. I 

(Authority: 20 U.s.c. 1412(Z}{D); 1417(c)) 
No..: Under I 300.573. the p8'l'$0nally

identifiable information on a child with a 
disability may be retained permanently
unless the parente request thalli be 
destroyed. Destruction of records is the best 
protection a8alnst improper and unauthori:ted 
disclosure. However. the records may be . 
needed for other purpoll8s. In inforririll8 
parents about their rights under thi~ section. 
the a8ency should remind them that the 
records may be needed by the child, or the 
parents for soeialll8curity benefits or other 
purposes. If the parents request that the 
information be destroyed. the agency may
retain the infonnation In paragraph '(bl of this 
section. : 
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1300.574 CbIIchn'.ftgbt&. 
The SEA _II iadude palicieI Md 

procedlll'eS in it. State pia. ftII8rdins 
the extent 10 wbich cIliidren ..e 
afforded rights ofpritracr 8im:iIar tD 
diose afforded to pal'l.'!l1ll& uu.... 
consideration the age of the cWd -' 
type Qr &eVant)' ofd:inbil.ity. 
(AulhDrity: ZD u.s.c. 141.Z(2I{D4; ,4t1{.c:.')l 

New. U,,1IeI' rMJ'l8!!UlatieM '1II'!IIe Pum, 
EducatiQaal a....Mr., M da:r4 
(34 CFR 9ILllaD. 1M npts Gl poIIIIII1t1 
regarding education records are transfened 
to the student at ase 11. 

13OI.Il5 Enl'olc_n.. . 
'The SEA shall deactTln! in its Sta'te 

plan 'the poncies llnd procedures. 
including 1Jm1ctions. 'tha't 1!n! State mes 
to ensure that its policies and 
procedses are foIcrwoeci e4bt the 
reqv'd'fHftflll'tS ef the Ad Il'IId the 
regujatiOfts in.tlM part ere met 
(Al.IIhority: 20 U.S.C. Ul2{%)tDJ; lf11l.rJl 

Iall.m ........ 
If~ Depet"tment or its • .-thori!:ed 

reprel!M!!ltati'Wle collect my)IeI'8OI!flny 
idemffiBbte mrormatiCln reslltdiq 
childnm with cljphiJjtia tt.2 ill 'DOt 
..tJject to 5U.s.C. 55Za tnle Plitracy Ad 
of 197'" die Secretary iIh&I1 ....... die 
req~ of 5 U.s.c.........z. 

(b){1H2).14HlIt; (c): {If}: (~Ktt: (It: 
(3}(A). fB). and (D~ ~ (i.t; (al; ad 
en). and the replationll iaplM'egtilll 
those provisions in part sb of this title. 
(Authority: 20 U.S.C. 141Z(2'){D); lU"cn 

Depwtpwat Procedures 

13OI.at {".....\II1II) 

13OO.SI1. or " ............... 

Before disapproving a State plan. the 

SecrN.rJ IiTetI die S£A Mian .rice 
and ..~for8~ 
(AII6ftmty. !DUS.C.1f1S('CfI 

1300.511 ConIMItol..... 

(allft the WJ:tlteD DOtic:e... 
Secre48r)'- . 

(1) States the beM GO wlIic1I6e 
Secretarr P'CJIXIMS to diieppavre die 
State plan; . 

(2) Yay.-.cnbe ....&iWe ..... for 

resolvias tbe IMuea; 


(3) AdYisea the SEA btft..,. 
requert .. hearifts and 1tm h ~ 
for a bear'in,g ~ be made m:d later 
than 3D caleodar days aher it nai..... 
the JIIOt.ic.e oJpr:opcaed djeappr:oq1;_ 

(4) ~___tiaa ...... 
procedwesIDYaIwed"........ 

",,1'be ~rr'" die wri!:tea 
notice to'-SEA. bJ tertit'ied salwi\h 

return 1'eIZ'ipt reqaested. 

(Authority: 20 U.S.C. 1413[c)) 


t 3oua3 HeadDQ ..... Of' IWWl 
laj If tfte SEA request. e hearing. the 

Secret.B1)' 481ipieaOAe GI' avwe 
indi~•.eitlier from tee Department 
or elsewhere. 80t 18ipDnsiWe lor.tlf 
connected with 'Ute ad.aUDHlmatiGn eN 
this program.. to oonduct a ~, 

(b) Ifmore than one individual u 
designa1ed. the Se.cre.1ary deaign.ates ODe 
of those individuals as the Chief Hearing 
Official crfdle.......JImwl.If_ 
iDtLiv.idual j,a ~teci. that mdiviltaal 
j,a lAe Healirw OffiQal. 
(Autharity.1D US!C.llU1(c» 

1I&l0.5l4 ................... 
(aJ As uaed ill It SOQ.581 8ee.Ji116 dte 

term party DrparJ.i8s means .t.be 
following: 

(1) An SEA dlat I8q8l!Ib • beMiEltl 
regarom.s Ifte prGpOIIe4 diaapprGval Gf 
its SIoIl.te jMG under tW part. 

(2;) Tee ~ 1IlBchc&tic. 
cffic:iIIl who ....;.;...... tile ~ of 
fiIIa.Dcie! ...a.. IIIIdIIr dlie pet. 

(3' A pe11IOlI. ~OI'.,.."wida lim 
interest in and having relevant 
infOl8l~ 8boIit the cue tIlat h.. 
applied '-:aDd been..... leave to 
iate:r'¥eM br t.be Heu.i.ns 0f:6cIal or 
PImei, 

{II, Wid:!ia 15 wend.,.14.,. aftII!r 
receiviD8 II ftIq'Il'Ilt iar II_~ tbe . 
Secre_c:fmiara- alteaJ:iiq Ofiicial 
or Pan. ad DIIItiIiea the ....... ,

(cf 'DIe fIe.IQi.IIs 0IIiciaJ or PImet mar 
regulate die coune.of PI --81and . 
the coadDct 01 dIe .......1irIIins ae 
pror-din[!5 TIle HsariaI 08iciai _ 
Panel takes all steps necessary to 
conduct a _ aDd im,pa!Ii.U proaeecI.iDg. 
to ..,Gid. d.,. _ ...........,;. order. 

includiJIs die foUlJIrias: 

(1) The IiI!ariI:II Off.iciai or PaaeI m.., 
hoi. coafe:renon orother tnt- of 
apprvpriale proceediap iD dar:ifr. 
sim,..,. or defioe the ilIA.. or eo. . 
consitierotillr ......1iII! .., aid .. 
the diapoaitiOll af .tl&.e .cue. 

(2) The Hearing Official or Panel may 
Ichedule a pt.cil« Ii 'aoence of6e 
HeariQlOffic:ial or,............ 

(3) AIIJ ...vaayll!qllelll tile ffnIizII 
OffLcial or fIaad tIt~ a 
prehear.i.l:ls QJ' Gd:aer c:QRlereoce. The 
Hearing Official or Panel decides 
whether a conference is -..Slll)' .... 
utilies aU plJ'tie4l. 

(4) At a ~or ot8er 
conference. the Hearing 0Ii_.Peti 
and Uw paltiea mat' 4:lOUkier ~ 
such all- . 
(i}~.ad~~ 
flli'AIni....tDe~........ 


agreements and stipulationl; 
(iiij ~ ... pGIIIIia_ ollhe 

partie~ . . 

lii,) D.eJ.ermiD.iJ:l.g whether an 
evidentiary h.e.ariD.g or emal atSw:nerll 
should be held; and 

(vj SeUiD,B dal.ei fac
lA) The e.xdwlBe of written 

documentll; 
(B) The r.ec,ej,pt of GOOlm.mli from the 

part.ie.i OR the Deed for oral ~ment or 
evjdeatill1'}' hear:iaB: 

{q F..u.er proceedi£l8s before the 
Hearing Official or Pale! {w,clu.d:iD@ a~ 
evideDtiary hearing or oral algumen1. If 
either is scheduled); 

(D) RequesWlc tiae names d w.itcee.ses 
each part.)' wiab.e.e to present at ~n 
evident.ia.ry bea.ti.ai and atimation of 
lime far ea.ch prumtation; or 

(B.) CompletiDD of the rev.iew ~nd the 
iniWil 4er::UWOIl of the Hearing Off.icial or 
Pam!l. 

{il A prebea.ri.Dg or otJaer aiIIIfereDa 
held _fief paragraph ,(b}t4~ of this 
lectioD may be ~ by ~~hGne 
conference call, 

(6) At a preheating or other 
confBNllOL tiJe pillrtiel"'U he prep;aed 
to discuss the subjects listed in 
paragr.apa (bU4~ o.f this eecu.cm. 

(7) flNiowiD,g a P'e.b.cwiDs Gr ather 
r..Gafereoce IJIe Jieanus OlfU:.ial.or Panel 
may iMUe a wrillen.etaieJReat 
d~ the iallAeS raised.. a.e actKiD 
takea. aDd the stipMl.atiani and 
agreements reached by the parties. 

(d) The Hearing Official.or ~7l may 
reqaine ......... to Rate 'dIeir po9i'til.uK 
and to provide all or part of Ole 
evidenae .. writiq.. 

te) the He.aIiaj QfDQiIil or~.anea rut' 
~ pe.rties to preeenlletltiBODY 
tbrllqJh affidatrita aad IiO caaduc.t,crQllJ> 
examination through interrogatones. 

(f) The HeIll:iD,R Official ac P8.l:\el ma), 
direct the parties to exchange relevant 
documents or information ad 1_ of 
witneuet.. aad {II ••<:apies to the 
Hea.riD.s 0Cfic.ia1 ()f Panel. 

{gJ The Hearir.li Offic.ial ()f Paael B\IIY 
reoei.e. nile GIl, exclade. til limit 
evidence at MIIMt1J8 of cAe 
proceediDse· . 

(Iq Tbe HEIIIriDa 0fl.iciiU « Panel ma y 
rule 011 a_lIRs ..... otMr flIllilieS at aD1 
stage of the prooeedmp. 

(iJ The Hearil:l.i Official ac Panel may 
examille witnesses. 

(j) ~HaIuin8 .Of:iiciai ..Panel mal' 
set reasonable time limita .. 
submislliaa Gf..mten doc-rus. 

(kl The HML'iIta Oific::ial or Panel may 
RIfutIe to caasider tIac:Iummu or crtlIer 
submitaioDs if die)' are IIet Nailed irl 
• timeQ- malllie!' uale:n .,od arLIIIe is 
shoWlS. 

{I; n.e ~ 0fficW Olt PImeI DUlf 
interpret applicabie IJt8tIIta . 
......tian ...a, _t..-.re -..u 1JI' 

--...~> 

http:Hearir.li
http:po9i'til.uK
http:Official.or
http:OlfU:.ial.or
http:prebea.ri.Dg
http:bea.ti.ai
http:evident.ia.ry
http:coune.of
http:Heu.i.ns
http:SIoIl.te
http:Autharity.1D
http:JImwl.If
http:Secret.B1
http:SecrN.rJ
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. (m) (1) The parties shaD present their 
positions through briefs and the 
submission of other documents end may 
request an oral argument or evidentiary 
hearing. The Hearing Official or Panel 
shall determine whether an oral 
argument or an evidentiary hearing is 
needed to clarify the positions of the 
parties. 

(2) The Hearing Official or Panel gives 
each party an opportunity to be 
represented by counsel. 

In) If the Hearing Official or Panel 
determines that an evidentiary hearing 
would materially assist the resolution of 
the matter. the Hearing OffidaJ or Panel 
gives each party. in addition to the 
opportunity to be represented by 
counael

(1) An opportunity to present 
. witnesses on the party's behalf; and 

(2) An opportunity to cross-examine 

witnesses either orally or with written 

questions. . 


(0) The Hearing Official or Panel 
accepts any evidence that it finds is 
relevant and materiaJ to the proceedings 
and is not unduly repetitious. 

(p) (1) The Hearing Official or Panel
(i) Arranges for the preparation of a 


transcript of each hearing: 

(ii) Retains the originaJ transcript as 


part of the record of the hearing; and 

(iii) Provides one copy of the 


transcript to each party. . 

[2) AdditionaJ copi" of the transcript 

are available on request and with 
payment of the reproductiolt fee. 

(q) Each party shaIl file with the 

Hearing OfficiaJ or Panel all written 

motions. briefs. and other documents 

and shall at the same time provide a 

copy to the other parties to the 

proceedings. 

(Authority: 20 U.S.C. 1413(c)} 

§ 300.585 Initial decillion; ftnat c:Iec*Ion. . 
(a) The Hearing Official or Panel 

prepares an initial written decision that 
addresses each of the points in the 
notice sent by the Secretary to the SEA 
under I 300.582. 

(b)The initial decision of a Panel ia 
made by a majority of Panel members. 

[c) The Hearing OfficiaJ or Panel mails 
by certified mail with return receipt 
requested a copy of the initial decision 
10 each party (or to the party's counsel) 
and to the Secretary. With a notice 
stating that each party haa an 
opportunity to submit written comments 
regarding the decisioillo the Secretary. 

(d) Each party may rue comments and 
recommendations on the initial decision 
with the Hearing Official or Panel within 
15 calendar days of the date the party 
receives the Panel's decision. 

(e) The Hearing Official or Panel 

sends a copy of a party's initial 


comments and recommendatiOIl8 to the 
, other parties by certified mail with 
return receipt requested. Bach party may 
file responsive comments and 
recommendations witli the Hearing 
Official or Panel within seven calendar 
days of the date the party receives the . 
initial comments and recommendations. 

(0 The Hearing Official or Panel 
forwards the parties' initial and 
responsive comments on the initial 
decision to the Secretary who reviews 
the initial decision and issues a final 
decision. 

(g) The initial decision of the Hearing 
Official or Panel becomes the final 
decision of the Secretary unless. within 
25 calendar days after the end of the 
time for receipt of written comments. the 
Secretary informs the Hearing Official 
or Panel and the parties to a hearing In 
writing that tile decision is being further 
reviewed for possible modification. 

(h) The Secretary may reject or 

modify the initial decision of the 

Hearing Official or Panel if the 

Secretary finds that it is clearly 

erroneous. 


(i) The Secretary conducts the review 
based on the initial decision. the written 
record. the Hearing Official's or Panel'a . 
proceedi.ngB. and written cotnmenta. The 
Secretary may remand the matter for 
further proceedings. 

. 	 OJ The Secretary issues the final 
decision within 30 calendar days after 
notifying the Hearing Official or Panel 
that the initial dedaioD is being further 
reviewed. 

§ 3OO.SU Judldat nrriew. 
Ua State is dissatisfied with the 

Secretary's final action with respect to 
its State plan. the State may. within eo 
calendar days after noUce of that action. 
file a petition for review with the United 
States court of appeals for the circuit in 
which the Stale is located. 
(AuthOrity: 20 U.s.c. 1416(b)(1)} 

§§ 300.517-300.581 (ReMt ....) 

f 3CIO.5I. WaIYW of ~t reprdlftg 
eupplementing II'Id auppIIntII. with hI1 • 
fundi,. 

. (a) Under sections 613(a)(9)(B) and 
614(a)(2)(B)(ii) of the Act. SEAs and 
LEAs must enaure that Federal fundi 
prOvided under this part are used to 
supplement and increase the level of 
Federal. State. and local funds 
(including funds thai are not under the 
direct control of SEAs or LEAs) 
expended for special education and 
related services pro ..ided to children 
with disabilities under thia part and in 
no case to supplant those Federal. State. 
and local funds. The nonaupplanting 
requirement.applies only to funds 
allocated to LEAs (See 1300.372). 

(b) U the State provides qear and 
convincing mdence tbat aI!- c:bildrell 
With disabilities have FAflE available to 
them. the Secretary may waive in part 
the requirement under aectiODS 
613(a)(9)(B) and 614(a)(2)(BJ(ii) of the 
Act if the Secretary con~ with the 
evidence provided by the Slate. 

(c) U aState wishes to request a 
waiver. it must inform the Secretary in 
writing. The Secretary then Iprovides the 
State with a finance and m~mbership 
report form that provides the basis for 
the request. 

(d) In its request for a waiver. the 
State ahall include the results of a 
~pedalstudy made by the S,tate to 
obtain evidence of the availability of 
FAPE to all children with disabilities. 
The apedal study must incl~de 
statements by a representative sample 
of organizations that deal with children 

. with disabilities. and parents and 

teachers of children with disabilities. 

relating to the followinS areas

.(1) The adequacy and ,. 
comprehell8iveness of the Slate's system 
for identifying. locating. and evaluating 
children with disabilities; , 

(2) The cost to parents. if itny, for 
education for children enrolled in public 

. and privale day schools. and in public 
and private residential scho!>ls and 
institutions; and ; 

(3) The adequacy of the Slate's due 

process procedurea. 


(e) In its request for a waiver. the 
Slate shall include finance data relating 
to the availability of FAPE for all 
children with disabilities. including

(l) The lotal current expe~ditures for 
regular education programs ~nd special 
education programs by function and by 
source of fundi (Sta te, local.; and 
Federal) for the previous sch,ovl year: 
and 

(2) The full-time equivalent 

membership of students enrolled in 

regular programs and in speCial . 

programs in the previous sc~ool year. 


(f) The Secretary conside"1 the 
information that the State provides 
under paragraphs (d) and [e):of this 
section. along with any additional 
information he may request, or obtain 
throush on-site reviews of the State's 
education programs and rectirds, to 
determine if all children have FAPE 
available to them. and if so, the extent 
of the waiver. ' 

(8) The State may request a hearing 
with regard to any final acti~n by the 
Secretary under this section., 

(Authority: 20 U.S.C. 1411(c){31: 1:413!8l!9!fBll 
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8ubpert F-8tatt AcIMII......1Ion 

GeDeral 

. f 3OO.eGO AMPOMIbIItY for III 
tIdUCdOnIII PfOII ....... 

(a) The SEA is responsible for 

ensl1rin8

(1) That the requirements of this part 

are carried out; and 


(2) That each educational program for 
children with disabilities administered 
within the State. including each program 
administered by any other public 
agency

(il Is under the seneraisllpervision of 
the persons responsible for educational 
programs for children with disabilities in 
the SEA: and 

(ii] Meets the education .tandards of 
the SEA (including the requirements of 
this part). 

(b) .The State must comply with 
paragrapb (a) of truuection through 
Stale statute. State regulation. signed 
agreement between respective agency 
officials. or other documents .. 

.(c) This part may not be construed to 
limit the responsibility of asenees other 
than educational agencies for providins 
or paying some or all of the costs of 
FAPE to children with disabilities in the 
State. 
(Authority: 20 U.S.C.141Z!S)) 

Note: The requirem(lnt !D , 3OO.8OO(a) ia 
taken elientialJy verbatim from eection 
812(8) of the atarute and reflecta the de.ire of 
the Congreaa for a central point of 
responlibility and accoUDtabllity !D the 
edlolcation of children with diaabilitietl wlthiD 
each State. With respect to SEA 
responaibility. the Senate Report on Pub. L. 
~14Z !Deludes the foll0wiD8 etatementa: 

This provision is Included specifically to 
assure a sins1e line of responaibility with 
regard to the education of handicapped 
children. and to 8Ilsure that in the 
Implementation of all provisions of this Act 
and in carrying out the right to educa tion for 
handicapped children. the State educational 
asency shall be the responaible qency' • '. 

Without this requirement. there Is an 
abdication of responalbility for the education 
of handicapped children. Preaently. In many 
States. re8ponsibility is dIvided. depending 
upon the age of the handicapped child. 
sources of funding. and type of aervlces 
delivered. While the CommlUee understands 
thai differentasencies may. in fact. deliver 
•ervicea. the responsibility must remain In a 
central asency overseeing the education of 
handicapped children. ao that failure to 
deliver semces or the violation of the rights 
of handicapped children ie lIquarely the 
responeibility of one agency. (S. Rep. No. ~ 
168. p. 24 (1975)) 

in meeting the requirements of this section. 
there are a number of acceptable OptiOIlll that 
may be adopted. Including the following: 

(1) Written' agreements are developed 
between respective State asencies 
concerning SEA standards and 

monitoring. Thne agreements are 
bindins on the local or regional 
counterparts of each State agency . 
. ~) The Governor's Office issues an 

administrative directive establishinl the 
SEA responsibUity. 

(3) State law, regulation, or policy 

designate. the SEA as responsible for 

establishing standards for aU 

educational programs for individuals 

with disabilities. and includes 

responsibility for inonitorinS. 


(4) State law mandates that the SEA is 
'responlible for all educational 
programs. 

1SOOJI01 AeIetIon of part 8 to other,......PIOfII-.. 
This part may not be construed to 


permit a State to reduce medical and 

other assistance available to children 

witH disabilities, or to alter the 

eligibility of a child with a disability, 

under title V (Maternal and Child 

Health] or title XIX (Medicaid) of the 

Social Security Act. to receive services 

tha t are also part of FAPE. 

(Authority: 20 U.s.C. 1413(e)) 

U180fFunds 

• 300.820 FedenII tundII for State 

IICImkdstratlon. 


A State may use five percent of the 
total State allotment in any fiscal year 
under Pl.rt B of the Act, or 5450.000, 
whichever is greater. for administrative 
costs related to carrying out sections 612 
and 813 of the Act. However, this 
amount cannot be greater than twenty
five percent of the State's total allotment 
for the fiscal year under part B of the 
Act. 
(AuthOrity: 20 U.S.C. 1411(b). (c)) 

·130U21 AIIow8bIe cosu. 
(a) The SEA may use funds under 


I 300.820 for
(1) Administration of the State plan 

and for planning at the State level. 
includins planning. or assisting in the 
planning. of programs or projects for the 
education of children with disabilities; 

(2) Approval. supervision. monitOring. 
and evaluation of the effectiveness of 
local programs and projects for the 
education of children with disabilities; 

(3) Technical assistance to LEAs with 
respect to the requirements of this part; 

{4} Leadership services for the 
program supervision and management of 
special education activities for children 
with disabilities; and 

(5) Other State leadership activities 

and consultative services. 


(b) The SEA shall use the remainder 

of its funds under I 300.820 in 

accordance with I 300.370. 


(AuthOrity: 20 u.s.C. 1411(b). (c)) 

State Advisory Paael 

1300.150 EatIIbIWlmenL 

(a) Each State ehall establish. in 

accordance with the provisions of 

II 300.850-300.653. a Sta te advisory 

panel on the education of children with 

disabilities. 


(b) The advisory panel must be 
appointed by the Governor or any other 
official authorized under State law to 
make those appointments. 

(cl U a State has an existing advisory 
panel that can perform the functions in 
1300.652. the State may modify the 
existing panel so that it fulfills all of the 

'requirementa of II 300.850--300.653, 
instead of establishing a new advisory 
panel. 
(Authority: 20 U.S.C. 1413(a)(12)) 

• 100.151 IIemberItIIp. 

(a) The. membership of the State 

advisory panel must be composed of 

persons involved in or concerned with 

the education of children with . 

disabilities. The membership must 

include at least one person 

representative of each of the following 

groupe

(1) Individuals with disabilities; 

(2] Teachers of children with 


disabilities; 

(3l Parents of children with 


disabilities; 

(4) State and local educational 


officials: and 

(5) Special education program 


administrators. 

(b) The State may expand the 

advisory panel to include additional 
persons in the groups listed in paragraph 
(a) of this section and representatives of 
other groups not listed. 
(AuthOrity: 20 U.S.C.1413la)(12)) 

Note: The membership of the State 
adviaory panel. a8 Iiated in parsgraphs (a J(11
(5) of this aection. is required in section 
813(a)(lZ) of the Act As i:>dicated in 
paragraph (b) of this section. ;.'::: composition 
of the panel and the number of members may 
be expanded at the discretion of the State. In 
adding to the membership. consideration 
could be given to having

(1) An appropriate balance between 
professional groups and consumers (i.e .. 
parents. advocates. and individuals with 
dieabilitiel); 

(Zj Broad representation within the 
consumer-advocate groups. to ensure that the 
interests and points of view of variOl:8 
parents. advocates and individuals with 
dieabilities are appropriately represented; 

(3) Broad representation within . 

professional groups (e.s .. regular education 

persoMel: special educators. including 

teachers. teacher trainers. and 

administrators. who can properly represent 

various dimensions In the education of 
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childnm ...diHbtlittH: and 8pp!'DP' iale 
. relaled IerYiceI penlOlUlel): and 

(4) Repreeentath'ft from olherSUte 

advisory panels (soch sa v0C4t1Dna1 

education). 


If a Slate elects to maintain a small 
ad~isory pllllel (e-8~ 10-15 membetll), tae 
panel itself could take steps to ensure that it 
(11 consults with and receivH inputs [rom 
various consumer and special interest 
prof&lJsioD81 groups, arid (2) establishe. 
commIttees for particular short-term purposes 
compOlled of representatives [rom those input 
groups. 

§ 3CIO.852 Adv*'Y ,... functions. 

The State advisory panel shaU
(a) Advise the SEA of unmet needs 


within the State in tbe education of 

children with disabilities: 


(b) Comment publicly on the State 
plan and rules or regulations proposed 
for Issuance by the State regarding the 
education of children with disabilities 
and the procedures for distribution of 
funds under this part: end 

(c) Assist the State in developing and 
reportin8 such information and 
evaluations as may assist the Secretary 
in the performance of his responsibilities 
under section 6l80f the Act. 

(Authority: %D U.s.c.. 1413(8)(12)) 

§ 300.153 AdvIIory panel procedures. 

(a) The ad\iaory panel sba.ll meet as 
often as neceaaary to conduct its 
business. 

(b) By July 1 of each year, the advisory 
panel shaU submit an annual report of 
panel activities and suggestioDl to the 
SEA. This report must be made 
a\'ailable to the public in a m4lUler 
consistent with other public reportin8 
requirements of this part. 

(c) Official minutes mUlt be kept oa 

all panei meetings and shaU be made 

available to the public on request. 


(d) All advisory panel meeUn8S and 
agenda items must be publicly 
announced prior to the meeting. and 
meetings must be open to the public. 

{ejlnterpreters and other necessary 
services must be provided at pa.oel 
meetings for panel members or 
participants. The State may pay for 
these services from funds under 
§300.6zo. 

to fie advisory panelsball serve 
without compensation but the State 
must relmblUse the paneLfor re&80D8ble 
and necessary expenses for attendi.ng 
meetings and performing duties. The 
State may use funds under 1300.8.W (Of' 
this purpose. 

tAurhanly: zo U.5.C, 1413(aJ(1Z11 

State Cumphriut Pwtechaw . 

§ 300.880 AcIoptIoIt of .... cu........ 
proc:edufa 

Each SEA shaD adopt wriHen 
procedures for: 

(a) Re!oiving any compiaint that. 
meets the requirements of I 300.862 by

(1) Providing for the filin8 of a 
complaint with the SEA: and 

(21 At tbe SEA's discretion. providing 
for the filing of a complaint with a public 
agency and the righUo have the SEA 
review the pubUc agency's decision on 
the complaillt. 

(b) Informing parents and other 
interested individuals about the 
procedures In 11300.660-300.662. 

'/\uthorily: 20 U.S.C: 2831(a)l 

§ 300..661 MInImuIn Sblie compllliat 
procech.tntL 

Each SEA shall include the folJowUls 
in its complaint procedures: 

(a) A time limit of eo calendar days 
after a complaint is filed under 
1300.660(a) l0

U} Carry out an independent OIHite 
investigation. if the SEA determines liIat 
such an investigation is necessary; 

(2) Give the complainant the 
opportunity to submit additional 
information, either onilly or in .'Tiling. 
about the allegatton.a in the compiaint 

(3) Review aU rele¥ant information 
and make an independent determination 
as to whether the public agency is 
\'lolating a requirement of part B of the 
Act or of this part; and 

(4) Issue a written decillion to the 
complainant that addre88e8 each 
allegation in the c:omp1aint and 
contain&-

Ii) Findings of fact and cODclliBWna; 
and ' 

(iiI The reasons for the SEA's final 
decision. 

(b) An extenaion of the time limit 
under paragraph (a) of this section only 
if exceptional circumatances exist with 
respect to a particular complaint. 

(c) Procedures for effective 
implementation of the SEA'a final 
decision. if needed. including technical 
assistance activities. negotiations, and 
corrective actions to achieve 
compliance. 

[d) The right of the complainant or the 
public agency to request the Secretary to 
re\'iew the SEA's final decision. 
(Authority: 20 U.s.C, 2831(a)) 

§ 300M2 Filing • colllPillnt 
An organization or individual may file 

a signed written complaint wuter the 
procedures described in II 300.~ 
300.001. The complaint must include-

{a} A statement thet a public agency 
ball violated a requ:tremen~ of part B 01
the Act or 01 this pm. and i 

(b) The fads on which the:statement 
is based.' 

(Authority: 20 U.S.C, 2831(8) 

Subpart G-AUocatJon of FundS; 
Reports 

AUocatioDl 
I 

, 300.700 Sp.aI definition of ttle term 
S1m-. . 

For the purposes of § 300.7p1. 
1300.702. and II 300.7()4....300.708. the 
term "State" doea not includ~ lri.I8lI'. 
American Samoa. the VirginlslandB. the . 
Commonwealth of the Northern Mariana 
Islands, the Federated StateS of 
Micronesia. the Republic of the Marsball 
Islands. or Palau. 
(Authority: ZO USc. i411(;l){211 : 

I 

§ 300.701 .... enltlMmeAt; t~ 
(a) The Secretary calculates the 

. maximum amount of the gra~t to which 
a State is entitled under section 611 of 
the Act in any fiscal year as followS! 

{l} If the State i, eligible for a grant 

under aec:tion 619 of the Act. !the 

maximum entitlement is equ8.\ to the 

number of children with di&abilitie! 

aged 3 through Z1 in the State who are 

receivins sp8cialeducation and related 

services. multiplied by 40 percent of the 

average per pupil expenditure in public 

elementary and secondary sChools in 

the United States. . : 


(2) If the State is not eligibl.e for a 

grant under lleetion 619 of thlf Act. the 

maximum entitlement is equal to tbe 

number of children with disabilities 

aged 6 through 21 in the State who are 

receiving &peCial education and related 

services, multiplied by 40 percent of the 

average per pupil expenditure in public 

elementary and aecondary schools in 

the United Statetl. ' 

(Authority: 20 U.s.c. 141l(aJ(1)) ~ 

I 
(b) (Reaerved) 
(c) For the purposes of thisisection. 

the overaae per pupil expenditure in 
public elemenUJry and secondary 
schools in the United States, means the 
aggregate expenditures durin8 the 
second fiscal year preceding the fiscal 
year for which the computation is made 
(or if satisfactory deta for th~t year are 
not available at the time of computation, 
then during the !nOst recent preceding 
fiscal year for which satisfactory data 
are available) of all LEAs in the United 
StateI (which. for the purpos~ of this 
section, means the 50 States and the 
Dilltrict of Columbia). plus an'y direct 
expenditures by the State for'operetioD 
of those a8'!nci" (w;thout regard to the 

http:attendi.ng
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source of funds from which either of 
those expenditures are made). divided 
by the aggregate number of children in 
average daily attendance to whom those 
agencies provided free public education 
during that preceding year. 
(Authority; 20 U.S.C. 1411(a)(4)1 

§ 300.702 Umltatlona and e.clualona .. 
(a) In delennirung the amount of a 


grant under § 300.701: 

(1) If a Stale serves all children with 

disabilities aged 3 through 5 in the State, 
the Secretary does not count children 
with disabilities aged 3 through 17 in the 
State to the extent that the number of 
those children i~ ~eater than 12 percent 
of the number of all children aged 3 . 
through 17 in the State. . 

(2) If a State does not serve all 
children with disabilities aged 3 through 
5 in the State, the Secretary does not 
count children with disabilities aged 5 
through 17 to the extent that the number 
of those children is greater than 12 
percent of the number of all children 
aged 5 through 17 in the State. 

(3) The Secretary does not count 
. children with disabilities who are 

counted under subpart 2 of part D of 
chapter 1 of title I of the Elementary and 
Secondary Education Act of 1965. 

(b) For the purposes of paragraph (a) 
olthis section, the number of children 
aged 3 through 17 and 5 through 17 in 
any State is detennined by the Secretary 
on the basis of the most recent 
satisfactory data available. 
(AuthOrity; 20 U.S.C. 1411{aJ[5J) 

§ 300.703 Ratable reductions. 
(a) General. If the sums appropriated 

for any fiscal year for making payments 
to States under section 611 of the Act 
are not sufficient to pay in full the total 
amounts that all States are entitled to 
receive for that fiscal year. the 
maximum amount that all States are 
entitled to receive for tha t fiscal year 
shall be ratably reduced. In case 
additional funds become available for 
making payments for any fiscal year 
during which the preceding sentence is 
applicable. those reduced amounts shall 
be increased on the same basis they 
were reduced. 
(Authority: 20 U.S.C. 1411(g)(1)) 

(b) Reporting dates for Local 
educational agencies and reallocations. 
(1) In any fiscal year that the State 
entitlement has been ratably reduced. 
and that additional funds have not been 
made available to pay in full the total of 
the amounts under paragraph (a) of this 
section. the SEA shaU ftx dates before 
which each LEA shall report to the State 
the amount of funds available to it under 
thie part that it estimates it will expend. 

(2) The amounts available under 
paragraph (a) of this section, or any 
amount that would be available to any 
other LEA if it were to submit an 
application meeting the requirements of 
this part that the SEA detennines will 
not be used for the period of its 
availability shall be available for 
allocation to those LEAs. in the manner 
proVided in § 300.707. that the SEA 
detennines will need and be able to use 
additional funds to carry out approved 
programs. 
(Authority: 20 U.S.C. 1411{g)\2)) 

§ 300.70.. Hold harm.... prOYisIon. 
No State shall receive less than the 

amount it received under part B of the 
Act for fiscal year 1977. 
(Authority: 20 U.S.C.1411(a)(1)) 

§ 300.705 AllocatIOn fOf State In whlc:tl by
pass ill Implemented 'Of private lCtlool 
children with dlaabllItte&. 

In detennining the allocation under 
§ § 300.7Q0-300,703 of a State in which 
the Secretary will implement a by-pass 
for private school children with 
disabilities under II 300.451-300.486, the 
Secretary includes in the State's child 
count

(a) For the first year of a by-pass. the 
actual or estimated number of private 
school children with disabilitiee (as 
defined in 11300.7(a) and 300.450) in the 
State, as of the preceding December 1; 
and 

(b) For succeeding years of a by-pass, 
the number of private school children 
with disabilities who received epecial 
education and related services under the 
by-pass in the preceding year. 
(Authority: 20 U.S.C.1411(a)(l)(AJ. 1411(aIl3J. 
1413{d)) . 

1300.706 WIthin-State dlstrtbutlon: flecel 
y.., 1979 and aner. 

Of the funds received under § 300.701 
by any State for fiscal year 1979. and for 
each fiscal year after fiscal year 1979

(a) 25 percent may be used hy the 
State in accordance with t 300.62(' 14nd 
I 300.370: and 

(b) 75 percent shall be distributed to 
the LEAs in the State in accordance with 
1300.707. 

(Authority: 20 U.S.C. 1411 (c)(lJl 

§ 300.707 LoeII educational agency 
entitlement; formula. 

From the total amount of funds 
available to aU LEAa. each LEA is 
entitled to an amount that bears the 
same ratio to the total amount as the 
number or children with disabilities 
aged 3 through 21 in that agency who 
are receiving special education and 
related services bears to the aggregate 
number of children with disabilities 

aged 3 through 21 receiving special 
education and related services in all 
LEAs that apply to the SEA for funds 
under part B of the Act. 

(Authority: 20 U.S.C. 14ll(dJ) 

§ 300.708 Re.lIocation of loCal 
educational agency funds. 

If an SEA detennines that an LEA is 
adequately providing FAPE to all 
children with disabilities residing in the 
area served by the local agency with 
State and local funds otherwise 
available to the local agency. the SEA 
may ~allocate funds lor portions of 
those funds that are not required to 
provide special education and related 
services) made available to the local 
agency under I 300.707. to other LEAs 
within the State that are not adequately 
providing special education and related 
services to all children with disabilities 
residing in the areas served by the other 
LEAs. 

(Authority: 20 U.S.C. 14141elJ 

§ 300.709 PIIyrnem. to the Secretary of 
the Intenor 'or the education of Indian 
c:tIltdren. 

(a) General. (1) The Secretary makes 
payments to the Secretary of the Interior 
to meet the need for assistance for the 
education of children with disabilities 
on reservations. aged 5 through 21. who 
are enrolled in elementary and 
secondary schools for Indian children 
operated or funded by the Secretary of 
the Interior. 

(2) In the case of Indian students aged 
3 through 5 who are enrolled in 
programs affiliated with Bureau of 
Indian Affairs (BIA) schools that are 
required by the States in which the 
schools are located to attain or maintain 
State accreditation and had State 
accreditation prior to October 7.1991. 
the schools may count those chiidren for 
the purpose of distribution of the funds 
provided under paragraph (alll) of this 
section to the Secretary of the Interior. 

(3) The amount of the payment under 
paragraph (a)(l) of this section for any 
fiscal year is one percent of the 
aggregate amounts available to all 
States under this part for thaI fiscal 
year. 

(b) Responsibility for meeting the 
requirements ofpart B. The Secretary 01 

the Interior shall be responsible for 
meeting all of the requirements of part 8 
of the Act for the children described in 
paragraph (al of this section. in 
accordance with § 300.260. 

(Authority: ZO U.S.C.1411(nJ 
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,300.710 PII.,....dS to the Sea,...Yof 
the Inteftof for tnc:IIIn ~ or trIbIII 
orgIIlIrdoIIL 

(a) General. (1) Beginning with funds 
appropriated under part B of the Act for 
fiscal year 1992. the Secretary, subject to 
this section. makes payments to the 
Secretary of the Interior to be 
distributed to tribes or tribal 
organizations (as defined under section 
4 of the Indian Self·Determination and 
Education Assistance Act) or 
consortiums of those tribes or tribal 
organJzations to provide for the 
coordination of assistance for special' 
education and related ~"'rvices for 
children with disabilities. a&:'d 3 through 
5. on reservations served by elementary 
and secondary schools for Indian 
children operated or funded by the 
Department of the Interior. 

(2) The amount of the payment under 
paragraph (b)(l) of this section for any 
fiscal year is .25 percent of the aggregate 
amounts available for all States under 
this part for tha t fiscal year. 

(3) None of the funds allocated under 
this section may be used by the 
Secretary of the Interior for 
administrative purposes. including child 
count. and the provision of technical 
assistance. 

(b) Distribution offunds. The 
Secretary of the Interior shall distribute 
the total amount of the 225 percent under 
paragraph (a) of this section in 
accordance with section 611(f1(4} of the 
Act. 
[Authority: 20 U.S,C.1411(f}) 

§ 300.711 Entltlementa to julildlcttonL 

(a) The jurisdictions to which this 
section applies are Guam. American 
Samoa. the Virgin Islands. the 
Commonwealth of the Northern Mariana 
Islands. the Federated States of, 
Micronesia. the Republic of the Marshall 
Islands. and Palau. (until the Compact of 
Free Association with Palau takes effect 
pursuant to section 101(a) of Pub. L. 99
658), 

(bl Each jurisdiction under paragraph 
(a) of this !lection is entitled to a grant 
for the purposes set forth in section 
601(c) of the Act. The amount to which 
those jurisdictions are so entitled for 
any fiscal year shall not exceed an 
amount equal to 1 percent of the 
aggregate of the amounts available to all 
States under this part for that fiscal 
year. Funds appropriated for those 
jurisdictions shall be alloca ted' 
proportionately among them on the 
basis of the number of children aged 3 
through 21 in each jurisdiction. 
However. no jurisdiction shall receh'e 
less than $150.000. and other allocations 
shall be ratably reduced if necessary to 

ensure that eachju.risdiction receives at 
least that amount. 

(c) The amount expended for 

administra lion by each jurisdiction 

under this section shall not exceed 5 

percent of the amount allotted to the 

jurisdiction for any fiscal year. or 

$35.000. whichever is greater, 

(Authority: 20 U.S.C. 1411(e)) 

Reports 

§ 300.750 Annual report of children 

MrYed-ftport requirement. 


(a) The SEA shall report to the 
Secretary no later than February'l of 
each year the number'of children with 
di!labiUties aged 3 through 21 reSiding in 
the State who are receiving special 
education and related services. 
(Authority: 20 U.S.C. i411(a){3)J 

(b) The SEA shall submit the report on 
forms provided by the Secretary. 
(Authority: 20 U,S.C. 1411{a){3)) . 

Note: It is very important to undel"9tand 
. that this report and the requirements that 
relate to it are solely for allocation purposes. 
The population of children the State may 
count for allocation purposes may differ from 
the population of children to whom the State 
must make F APE available. For example. 
while section 611(a)(5) of the Act limits the 
number of children who may be counted ror 
allocation purposes to 12 percent or the 
general school population ased 3 through 17 
(in States tha t serve all children with 
riisabilities aged 3 through 5) or 5 through 17 
(in States that do not serve all children with 
disabilities aged 3 through 5). a State might 
find that 14 percent (or some other 

. percentage) of its children have disabilities. 
In that case. the State mUllt make FAPE 
available to all or those c.hildren with 
disabilities. 

§ 300.751 Annual report of children 
~nfonnatlorl requlntd In the report. 

(a) In Its report. the SEA shall include 
a table that show&

(1) The number of children with 
disabilities receiving special education 
and related services on December 1 of 
that school year: 

(2) The number of children with 

disabilities aged 3 through 5 who are 

receiving F APE; 


(3) The number of those children with 
disabilities aged 6 through 21 within 
each disability category. as dermed in 
the definition of "children with 
disabilities" in I 300.7; and 

(4) The number of those children with 
disabilities aged 3 through 21 for each 
year of age (3. 4, 5. etc.). 

(b) For the purpose of this part, a 
child's age is the child's actual age on 
the date of the child count: December I, 

(c) The SEA may not report a child 
aged 6 through 21 under more than one 
disability category. 

i 
(d) If a child with a disability aged 6 

through 21 haa more than onel disability. 
the SEA shaJl report that chila in 
accordance with the following 
procedure: I . 

(1) A child with deaf· blindness must 
be reported under the category "deaf· 
blindnes!l." i 

(2) A child who has more titan one 
disability (other than deaf·blindness) 
must be reported under the category 
"multiple disabilities." : 

I 
(Authority: 20 U.S.C.1411(a)(3); (5I{A)(iiJ; 
1418(b)) ! 

I 

f 300.752 AnIlUlll report of children 
MrWd-C:ef'tific:atton. I 

The SEA shall include in its report a 
certification signed by an authorized 
official of the agency that the: 
information prOVided is an accurate and 
unduplicated count of children with 
disabilities receiving special education 
and related services on the dates in 
question. ; 

(Authority: 20 U.S.C. 1411(a)(3); 1417(bll 

f 300.753 Annual report of Children 
181"t'ed-crtten. for counting children. 
. (a) The SEA may include in; its report 

children with disabilities who: are 
enrolled in a school or program that is 
operated or supported by a public 
agency. and that either- ! 

(1) Provides them with both,special 
education and related services; or 

(2) Provides them only withlspecial 
education if they do not need related 
services to assist them in benefitting, 
from that special education. . 

(b) The SEA may not include children 
with disabilities in its report wh<r

(1) Are not enroUed in a sch:ool or 
program operated or supported by a 
public agency: . 

(2) Are not provided speCial: education 
that meets State standards: i 

(3) Are not provided with a related 
service that they need to assis't them in 
benefitting from special education: 

(4) Are counted by a State agency 
under subpart 2 of part D of chapter 1 of 
Title I of the. Elementary and Secondary 
Education Act of 1965: or . 

(5) Are receiving special education 
funded solely by the Federal I 

Government. However. the Stale may 
count children covered under I 

1300.1oo(b). i 
(Authority: 20 U.S,c. 1411(a)(3); 14)7[bIJ 

Note 1: Under paragraph (a) of this section. 
the State may count children with disabilities 
in a Head Start or other preschool.program 
operated or supported by a public .agency j r 
those children are provided special education 
that meets State standards. I 

Note Z: Special education. by sl~tutory 
definition. must be at no cost 10 p~rents, AI; 
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of September i. 1978, WKIer the FAPE 
requimnent. both special education 8lId 
related services must be at no coat to parenti. 

There may be tome situations. however. . 
where a child receives special edlacatkm from 
a public .ouree at DO cost. bIlt wboee parents 
pay for the basic M regular educatilm. This 
child may be counted. The Department 
expects that there would only be limited 
situations where apecial education would be 
clearly separate &om regular education
generally, wbere apeech aervlces I. the on.!y 
lpeclal education required by tile chUd. For 
example. the child's pari!DtI may have 
enrolled the child in a regular program in a 
printe school. but the child might be 
receiviD8 tpeecb .ervicea in-a program 
funded by the LEA. Allowing these children 
to be COMted will pro,"ide incentives (in 
addition to complying with the legal 
requirement in section 813(a)(4}(A) of the Act 
regarding private lCboola) to public agencies 
to provide service. to children enrolJed by 
their parmtJ in private ICbooIs. aince flmds 
are senerated in part 00 the basil of the 
number of childJ'en provided lpecial . 
education and related servicel. Agencies 
should understand. however, that If a public 
agency places or refers a child with a 
disability 10 a public or private school for 
education81~.specialeducation 
includes the entire educational program 
provided to the cbJld. lD that cue, parentJ 
may not be charged fM any part of the c:hikI's 
education. 
. A State may not count lDdi.an children on 

.or neaf reservations and children on r:nllitary 
facilities Ie it providel them DO .pecial 
education. If an SEA or LEA Is reaponalble 
fOf serving these children. aod does f/l'OYkIe 
them special education and related eemcell. 
they may be counted. 

1300.754 Anr'IIMI NPOrt 01 GhIdren 
~ re.pon...... of1heState 
educIItIonIII ...,cr. 

In addition to meeting the other 
requirements or II 300.750-300.753. the 
SEA shall 

(a) Establish procedures to be used by 
LEAs and other educational institutions 
in counting the number of children with 
disabilities receiving special education 
and related services; 

(b) Set dates by which those agendes 
and institutions must report to the SEA 
to ensure that the State complies with 
laoo.75O(a}; 

(c) Obtain certification from each 

qency and institution that an 

unduplic:ated and accurate count bas 

been made: 


(d) Aggregate the data from the count 
obtained from each agency and 
institution. aDd prepare the reports 
required under II 300.150-300.753; and 

(e) Ensure that documentation is 

maintained thai enables the State and 

the Seaetary to audit the acca:racy of 

the COWlt.· 

(AuthOrity: 20 USc. 1411(a)(3): lU7{bl> 

NMI: Slatel ahaaId IIOle dt.at Ibe data 


required in the lI1IDuaI report of chBdJ'en 


lel'Ved are not to be transmltted to the 
Secrelafl' in penonaBy ldeDt1fIable form. 
States are erlCOIIl'qed to collect theae data in 
noo.petIOIIaIly idlmt!flable form. 

Appedix A to Part 300-{Reserved) 

Appeudix B to Put SOI-{Reeerv.d) 

AppeadiX C to Part aoo-Notlce or . 

lalerpretatioD 
I. Purpose of the IEP

n.1EP Requimnent& 


§ 300.340 Definitiori 

§ 300.341 St.ote educotionoJ aaency 

I8llpollBibiJity 


1. Who it rnponalble for elllllring the 
development of IEPI for childnm with 
dil8btlit!ee1ened by a public eaeDCY other 
than anLBA? 

z. For a child placed out of Stille by a 

public asency. II the placing or receiving 

Btate l"8IpOUIble fOf the child" IEP? 


§ 3t00.342 When indiYiducliud ~tion 

programs mwt be in effect 


3. lD requIri.Ds that an IEP be in effect 
before apecial edltcation and related services 
are provided. wblt does "be in effect" mean? 

4. How mlX:b of a delay is permisaible 

between the lime an IEP of a child with a 

dil8bWty II fiDalized and wben special 

edlM:8tioJ:1 ie provided? 


6. For a child with a diaabWty receiving 
spec:ial educaticlll for the fint time, when 
must an IEP be developed--before placement 
• aftar plaCllllD8Dt? 

8. U a cbild with I diNbWty hal been 
receivlDa lpedal education bl one LEA and 
moves to another community, mUlt the new 
LEA bold an IEP meeting before the child is 
placed in a lpedal education Prosram? 

§ 3fX).343 Meetings 
7. What is the purpose of the 30 day 


tlmeJine In • 3OC).343(cj? 

8. MuSI the agency bold a separate meeting 

to determine a child's eligibility for rpec:ial 
education and related servicell. • can this 
ltep be combined with the IEP meeting? 

t, Muet IEP8 be reviewed or revised at the 
besinniDs of each school year? 

10. How hequently mUlt IBP meetiDsl be 
. bekI and bow 1008 Ibould they be? 

11. Who C8lI initiate IEP meetinp? 
lZ. May IEP meeUDga be tape-recorded? 

§ s003H Participants in meetings 
(Agency representative) 

13, Who can serve .. the repreaentative of 
the public agency at an IEP meeting? 

14. Who is the reprelentative of the public 
agency if III cbJld with a disability il served 
by a public apncy other than the SEA or 
LEA? . 

f'11te child's teacher) 
lIS. Por a child with III dil8btlity being 

consl.dered for initial placament in epecial 
education. which teacher IhouJd attend the 
rEPlIMJItiD8? . 

:te. U a cbi1d wttb I diaabltity it earoIIed in 
both J'IIIU.Iar aod IpeCiaI ec:tDcatiaB duaet.. 
wkicb.~MoWd anead .. IEP .....? 

17, U a cbild with a diaabilliy I.n DiP ~I 
attends aeYmll regular clulet, mlllt aD of 

the child', rquJ.af teacbert 'tlend the rEP 
meeting? 

18. Ua child', primary dill8bility i8 a 
tpeeeb impairment. mUlt the child's nlglIlar 
teacha' attend the rEP meeting? 

18. U a child i. enrolled In a special 
educatioa clasa because of , primary 
disability 8lId alao receives speecb-la.n,guage 
plltholOfJY services, mU8t both 8pedallslt! 
aund the rEP meeting? 
(The dilld. puenta. other individuals) 

20. When may representatives of teacher 
Orga.ai:zatiODI attend I.EP meetiqll? 

%1. WbeD may a child with a diaabillty 
atteDd an rEP meeting? 

2Z. Do the pareDtJ of a student with a 
cliaabillty re1.8in the fi3bt to attend the IEP 
meeliDs when the student rellches the 88e of 
majority? 

23, MIIBt relllted services personnel attend 
rEP meetiDgII' 

24. ATe asenciee required to use a case 
IIMInqer in the development of an rEP for II 
ddId with a dil8bility? . I 

A ,. e child with a suspected speech 
l.aspIIil-.ent. wbo DllIBt represent the 
evaluation team at the rEP meeting? I 
1!J1XJ.345 Parent participation 

2,6. What Is the role of the parents at an rEP 
meeting? . 

'D. What ie the role of a IUJ"I'088te parent at 
an IBP meeting? 

28. Must the public agency let the parents 
know who will be at the rEP meeting? 

211. An! parmtl required to sign 1EP11 
lIO.lf the parent lign8 the IEP. does the 

signature i1:Idicate consent for initial 
pla_t? 

31. Do parenti bave the right to II copy of 
their child's IEP? 

32. Must parents be informed at the IEP 
meeting of their right to appeal? 

33. Doel the IEP include waY8 for parents 
10 check the prosress of their childJ'en? 

M. MUlt JEPe include specific checkpoint 
intervall for parenti to confer with teachers 
ud to reville or update their children' I IEPs1 

35. U the parenti and 88ency are unable 10 
reach IIIJ"88DWIt at an IEP meeting. what 
ltepllllhould be followed until qreement is 
reached? 

§ 6OtJ:3«I Content of tire .:ndividuoJiz.ed 
educotion P1'08ram (Present ie.:!s of 
edUCDtiOntJ1performance) 

38. What IbaWd be included in the 
ltatement of the child's present levels of 
educational performance? 
(Ammal pia and short term inat:uctional 
objectlvaa ) 

31. Wbyare aoaJs and objective. required 
ill the IEP? 

38. What are annual80aJs in an rEP? 
89. What are ahort term instructional 

objectives In an rEP? 
40. Should the IEP 808 Is and ob;ectiyee 

fOCUl only on tpeeial education and relaled 
lMIJ"Vioes. or DoukI they rela Ie to the total 
education at tile c::bild7 

41. SlIcN.Id die", be a reletionaltip 0etweesI 
the pit ud objec:tiY88 III the IEP ud u.c
IJaeI. aft ia lbe ~I ,.. of IIf'4IdaI 
educa.tion personnel? 

http:SlIcN.Id
http:requIri.Ds
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U. When mUit IEP objectiv. be written
before placement or aft. placemeot? 

43. Can abort term in.lructiona] objectives 
be changed without initiating anotber IEP 
meeting? 
(Specific .pecial education and related 

services) 


44. Must the IEP include all special 
ed~cation and related services needed by the 
child or only those available from the public 
asency? 

45. I. the IEP a commitment to provide 
service9-i.e., must a public asency provide 
all of the services listed in the IEP1 

46. Must the public asency itself directly 
provide the servicee 'let out in the IEP1 

47. Does the IEP include..only special 

education and related services or does it 

describe the total educetion of the child? 


48. If modification. are necessary for a 

child with a diaebility to participate in a 

resulareducation program. must they be 

included in the IEP? 


49. When must physical educetion (PE) be 
described or referred to in an IEP1 

SO. If a child with a disability is to receive 
vocational education, must It be de.cribed or 

. referred to in the student'.1EP1 
51. Must the IEP specify the amount of 

services or may it Simply list the services to 
be provided? . 

52. Must an IEP for a child with a disability 
indicate the extent that the child will be 
educated in the resular educational program? 
(Projected dates/Evaluation) 

53.!?tn the anticipated duration of service. 
be for more than twelve monthi? 

54. Must the evaluation procedures and 
schedule. be induded as a separate item in 
the IEP? 

. (Other rnP 'content que8tions) 
55. Is it permi88ible for an asency to ha\'e 

the IEP completed when the IEP meeting 
begins? 

56. Is there a pre8cribed format or length 
for an IEP? . 

57. 18 it permis81ble to con80lidate the IEP 
with the Individualized aervice plan 
developed under another Federal prosram? 

58. What provisions on confidentiality of 
information apply to 1EP5? 

§ 300.348 Private school placements by 

Public Asencies 


59. If placement decisions are made at the 
time the IEP is developed. how can a private 
school representative attend the meeting? 

§ 300.349 Children with Disabilities 

Enrolled in Parochial or Other Private 

Schools 


§ 3(J{).3SO Individualized education 

prosrams-<lccountabilily 


60. fs the lEP a performance contract? 
Authority: Part B of the Individuals with 

Di8abilities Education Act (20 U.S.C. 1411
1420), unle8s 'otherwise noted. 

Individualized Education ProgramJ (lEPe) 

Interpretation af Requirements of Part B of 
the Individuals With Disabilities Education 
.'lct 
I. Purpose of the IEP 

There are two main parts of the IEP 

requirement. as described in the Act and 


replations: (1) The IEP meetJna(s). where 
parenti and aool peraonnellointly make 
dect.ionl about an educational pl"Oll'8JD for a 
child with a disability. and (2) the IEP 
document It.elf. that la, a written record at 
the decisions reached at the meeting. The . 
overall lEI' requirement. compriaed of these 
two parts. ha. a number of purpose. and 
functions: 

a. The IEP meeting serve. as a 
communication vehicle between parenti and 
school personnel, and enables them. al equal 
participantl, to joint.ly decide what the child'i 
needs are, what service. will be provided to 
meet those need., and what the anticipated 
outcomes may be. . 

b. The IEP process provides an opportunity 
for resolving .....y differences between the 
parenti and the ageLlCY conceming the 
apecial education needs of a child with a 
disability: first. through the IEl'meetJ.ns. and 
eecond. if necesaary. through the procedural 
protection. that are aVllilable to the parenti. 

Co The IEP sets forth in writins a 
cOmmitment of re80urces nece ..ary to enable 
a child with a di.ability to receive needed 
special education and related services. 

d. The IEP is a manallement tool that is 
used to ensure that each child with a 
disablllty is provided special education and 
related services appropriate to the child's 
8pecialleaming needs. 

e. The IEP i •. a compliance/mOnitoring 
document that may be used by authorized 
monitoring personnel from each 
sovenunentallevel to determine whether a 
child with a disability is actually receiving 
the F APE agreed to by the parenU and the 
achool. 

f. The IEP serves 8s an evaluation device 
for use in detenn.in.ing the extent of the child's 
progress toward meetins the projected 
outcomes. 

Note: The Act does not require that 
teachers or other &chool personnel be held 
accountable if a child with a disability dOe8 
not achieve the soals and objectives set forth 
in the IEP. See I 3OO.3SO. Individualized 
education prosram_ccountability. 
D. lEI' Requirements 

This part (1) repeat8 the IEl'requirements 
in II 300.340-300.350 of the resuJations 
(boxed material), (2) provides additional 
clarification. a8 necessary, on 8ections or 
paragraphs of the resulations on which such 
clarification is needed. and (3) answers .ome 
queations regarding implementation of the 
lEP requirements that are not expressly 
eddres8ed in the regWations. These questions 
and clarifying information are presented in a 
question and answer format immediately 
after the particular section of the resulations 
that is presented. 

1. Who is responsible for ensuring the 
development of IEPs for children with 
disabilities served by a public asency other 
than an LEA? 

The answer will vary from State to State. 
depending upon State law, policy. or practice. 
In each State, however. the SEA Is ultimately 
responsible for en8uring that each agency in 
the State is in compliance with the IEP 
requirements and the other provisions of the 
Act and resulations. (See I 300.600 regarding 
SEA responsibility for aU education 
programs.) 

The SEA must ensure that every child with 
a diaebWty in the State hal PAPE available, 
regardlet. of which qency, State. or local. i. 
re.pooaible for the child. While the 'SEA bas 
Dexibility in decidi.ng the be.t mean. to meet 
thi. obligation [e.lI.. through interallency 
qreementl). there can be no failure to 
provide FAPE due to jurisdictional dist)utes 
among qenciee. ' 

Nota: Section 3OO.2(b) statee that the 
requiremenU of the Act and regulations apply 
to all politicallubdivisions of the State that 
are involved In the education of children with 
di..bilities, indudiDg (1) the SEA. (2) LEAs. 
(3) other State qencies (such as Departments 
of Mental Health and Welfare. and State 
schoola foratudenU with deafne .. or 
.tudenU with blindne.s), and (4) £:~'e 
correctional facUities. 

The fol1o~ paraj-aphs outline {llsome 
of the SEA'. responaibilities for developing 
poliCies or qreements under a vari~ty of 
interagency situations. and (2) some'of the 
responaibUitiee of an LEA when it iriitiates 
the placement of a child with a disability in a 
school or program operated by another State 
aBency: : 

a. SEA POUCIES OR INTERAGENCY 
AGREEMENTS. The SEA. through i(s written 
policies or agreements, must ensure that IEPs 
are properly written and implemented for all 
children with disabilitie. In the State. This 
applie8 to each interagency situation tha t 
exists In the State, includiDg any of the 
following: I 

(1) When an LEA initiates the placement of 
a child in a school or program operated by 
another State asency (see 'UA·Initiated 
PlacemenU".in paragraph "b", below): :21 
when a State or loeal agency other than the 
SEA or LEA places a child in a residential 
facility or other program; (3) when parents 
initiate placements in public institutions: and 
[4) when the courts make placements in 
correctional facilitie8. i 

Note: This is not an exhaustive li8t. The 
SEA's policies must cover any other' 
Interqency situation that is applicaole in the 
State. including placements that are made for 
both educational and non-educational 
purposes. 

Frequent.ly, more than one agency is 
involved in developing or implemenli'ng an 
IEP of a child with a disability (e.g .. when the 
LEA remains responsible for the child. even 
though another public allency provides the 
special education and related services. or 
when there are shared cost arrangemimts). It 
is important that SEA poliCies or agreements 
define the role of each allency involved in the 
situalions. described above, in order to 
resolve any jurisdictional problema tha t 
could delay the provi8ion of F APE to a child 
with a disability. For example, if a child is 
placed In a residential facility, anyone or all 
of the following agencies might be involved in 
the development and/or implementation of 
the child's IEP: The child's LEA, the SEA. 
another State agency. an institution or school 
under that agency, and the LEA whe~ the 
institution is located. 

Nota: The SEA must also ensure that any 
agency involved in the education of a 'child 
with a disability. is in compliance with the 
LRE provisions of the Act rod regulations, 
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and. tpeclftc:aUy, with the requirement Ibat 
the placement of ..cb child wltII • disability 
(1) be determ!Ded at IUlt emnaeJly. (2) be 
based on the c:bIId', JEll, and (3) be u dOle 
• 1 poaalble to the c:bild'i bcrme It 800.5S2(a), 
Placement'.) . 

b. LEA~1N1T1A7ED JIif...I1CEMENI'S. When 
an LEA I, responrible for the educ:ation of a 
child with a disability. the LEA Is .leo 
respoDrible for. developiDs the child', IEP. 
The LEA ha, Ibis reeponaibl!lty even If 
development of the IEP retulta ill plaoement 
bI a Slate-operated 1Cboo11ll' pl'OlJl"8.lD. 

Note: The IEP mUlt be developed before 
the c:bIId II placed. (See Question &. below.) 
Wba placement in a Slate-operated achool 
i, neceaary, the affected State aaencY or 
qendes mUlt be Involved by the LEA ill the 
development of the IEP. (See ,.ponae to 
Quetion 59. below. resardins partidpatlon of 
a printe ec:hool l'epreeenlative at the IEP 
meetbls·) . 

Aftar the child enten the Slate achooL 
meetiDp to review or revi. tba child'i IEP 
coWd be OODducted by either the LEA or the 
State ICbooI. depcmdiDa 1Ipo1I Slate law. 
polic:y. or practice. However. both agendn 
ahoaId be imIolved in &:IIy dec:ialcml made 
abnt the child', IEP (either by atteDdiD8 the 
lEI' IDfJetinp. or through COI'I'eIpOuOence or 
telephcme calla}. There mlll1 be a dear 
daciaioD. b8Ied on Slate law, .. to whether 
reepoDSibWty for the cb:ild'1 educatioD it 
traDsferre4 to the Slate acbool or nlDlliDl 
with the LEA. aince Ibis decilion determiDeI 
which apncy it :-eIPODIible for nrviewiQs or 
reWq the cbild'i IEP. 

2. Far a cbild placed oat of State by a 
public e,ency,1I the plac:iD8 or recetviaS 
St.te retp<Jlllible for the child'i IEPT 

The ''pIa~'' Slate 'I !llll'pGllaibie for 
develclplq the cbild'i IEP aDd eDI1II'iD& that 1t 
ill impIemaled. Tbe determiDatioD of the 
apecific: qncy in the plac:ma Slate tbat it 
Nlponaible for the cb1ld'l IEP would be 
baMCillll Slate law, policy, ar practice. 
However. al indicated ill Queltion I, abov~ 
the SEA ill the plac:iD8 Slate II rapcmaiblefor 
enaW'irlg that the c:bild bee FAPE aYailabie. 

3. In reqlliriD8 that &:II IEP be in effect 
before lpecial education &:lid nlated Ml"ricea 
are provided. what doea "be in effec:l"III88JI? 

AA IIHd ill the regulatiODI. the term "be ill 
effect~ meanl that the IEP (1) bu MID 
developed properly (i.e., at • meetiD&(l) 
involviD8 all of the partlcipaotl epedfied ill 
the Act (pareDt. teacher, qeucy 
repreae:nlatlve. 8JId. If .ppropriate, the 
c:bild)); (2) la rep.rded by both the parenti 
aDd l(IeDcy .. appropriate iD \anDI of the ' 
child'l oeeda. lpedfied soala aDd objectiva. 
and the aervicea to be provided; and (3) will 
be impllllDlllted .. written. 

" How IIl'Gch of a delay il permlIaible
betwHII the time &:II IEP of a c:bild with a 
diaability II fiDa1iJad &:lid when epeQa.I 
eduG&tiOD it pnMded1 . 

In smenl. DO daley II pcmiulble. It II 
8lqMICted that the lpedal edllClltioD &:lid 
related aervices eet IMlI bI • child'i IEP will 
be provided by the qeDcy be&inninJ 
Immediately after the lEP II fiDaHad Tbe 
Note IoIlowiDa I !IOO.M2ideDtl6et lOme 
excepticme ((1) when the IIl8etiDp OCCW' 
durtna the IWIIIIIar or 0Chc YlIc:atiou period. 
ar (%) wberI there 8J'! cin:umataDcet tIIat 

reqtd.re a Ihort delay. auch.1 woridng oat 
tnmsportatian llJ'I'IID8t!IIIentl). However, 
anI,,1 otherwlee rpedfled In the JEll, tile lEI' 
aervic:et mUll be provided ali IOOD .1 
poutble followlll8 tile meetiDg. 

Neal: Sect:\OD 3OQ.346(e} requinll th.t the 
JEll include the projected date, far iDitiation 
of aervicel. 

S. For a child witll a diaability receiving 
IJ)eCia.\ education for the Brat time, when 
IIIUIIt an IEP be developed-before placement 
or aftar pIaClllDeDI? 

Ali IEP lDuat be in ""ect before .,ec:.ial 
educatioD &:lid rel.ted aervic:et are prvvtded 
to a child. (1300.342(b)(t). IIIDpbaalaadded.) 
The appropriate pwcem8Dt for. stveD 'child 
with • dilabWty CIUIDOt be detc-\iDed 'llDtil 
after dec:imcma hev. been made abob, wbat 
the c:bI.Ilf, aeeda IN aDd wbat will be 
pnMded. Since theae dec::IIioDs are made at 
the IEP JIIee'tiD&. It would DOt be penDiIIIble 
to lint pl.ce tbe cb1ld aDd then develop the 
IEP, Therefore. the IEP mat bedeveJoped 
before pl.cement. Tbe aboft Nql1innneut 
doetl DOt pI"fIdDde teurporarily placiDa lID 
elis!ble child with a dieabIHty in. proJI'8JII" 
part of the ....tutioD prooeea---before the 
IEP il fmalized-.to .td bI det41r111i1dr18 the 
moat appropriate plecemem for the cblJd. h II 
euentlal that the lemporarr pWClllDeDt DOt 
beoome the fiDal placemeut before the lEP II 
finalizecL ID order to IIIDIUte that thlt don not 
happen. the Stat. mJaht CODaidar requhb:qJ

"'l.EAe to take the followm, .ctions: 
e. Develop an tDleri:m IEP for the ch1ld that 

eete oat the IJMIdftc conditiODl aDd tlmeltnea 
for tile trial placement (See pllJ'lllrapb ",", 
below.) 

b. EDIure thai the parents I8I'H to the 
iIlterim placemnt befont It II carried 0'IIt. &:lid 
that they aN blvolved througbout the procell 
of developtng. reviewing. &:lid revtliDl the 
cb1ld', IEP. 

c:. Set e tpedftc timeliDe (..... 30 daye) for 

completlus the evalu.atiOD and malr.iDg 

judsmeatll .bovt the mOlt appropriate 

placemeDt for the cb1ld. 


d. Ccmduct an lEI' meeting .t the end of the 
trial period ill order to fbWise the c:bIIlfl IEP. 

Noec 0Dce the IEP of the child with a 

diaabWtJ la.in effect ad tile child la placed 

in • tpedaI education program. the teec:ber 

miBbt deveJop delailed leuon plana or 

obtecti- baed on the IEP. Hawfter, theIe 

a- plua aDd objectiYa are DOt required 

to be a pert of the IEP itealf. {See QIlIt:,ticma 

87-43. below, J'IPl"CiIIIIIIP.,. aDd 

ob;ectiva., 


e. If. cbOd with a clIaabWty bel been 

ncelYiDs apedal education in one LEA and 

move. to another CODmI'IIIll1J. m'Dlt the Dew 

LEA bold &:II.IEP meeting befont the c:bild II 

placed ill. apeclal education programT 


·It woold DOt be DeC8laary far the DeW LEA 
to conduct &:II IEP meetiDs If: 

(1) A copy of the cbild'i CUl"I'eDt IEP I_ 
lIYIIilable; (2) the parenti indicate that they 
are eatllfled with tile cummt IEP: aDd (3) the 
new LEA determtDel that tile cammt IEP II 
appropriate and c:an be Implemented al 
~~ 	 . 

If tile c:hild'i cmm.n lEI' II DOt aftllal*!. or 
ff either the LEA ar the parent betilWt that It 
II Dot appropriate, &:lllEP meetiDs would 
haye to tie CODducted. Tb.ia meetm, aboald 

take place within • lbort time after the child 
eruolla bI the new LEA (normally. withIn one 
week). 

Note: The child mult be placed in a specia I 
education program Immediately after the IEP 
il finalized..{See Question 4. above,) 

If the LEA or the parents believe thai 
additional information is needed le ..~ the 
ICbooI records froID the fanner LEA) or thai a 
Dew evaluation il necessary before a final 
placement decision c:an be made. It woUld be 
pmniuible to temporarily place the child in 
&:II iIIterim p!'08r8DI before \he IEP is 
fiMU...... (See Quation 6. above.) 

'I. What iI the purpoIeof the 30 day 
tlmeliDe in 130Q.M3(c)? 

Tbe 30 da, t:imali.De in I 300.343(c) ensuree 
that tbare wOlllOt be a lignificall! delay 
betweerl the time a child is evaluated and 
when the cbild begiDI to receive lpecial 
education. 0Dce It il determined-through 
the evaluatiOD-that a child bal a disability. 
the pubHc qency haa up to 30 days to bold 
&:II IEP meetfD&. 

NotiI: See QueatiODl 4 &:lid 50 above, 
~ ftaaliatiou of IEP aDd placemenl or 
the child. 

a. MD8t the II8f1.DCY bold. eeperate meeting 
to determine. child's eligibility for lpecial 
edDcation and related aervicee. or can this 
_tep be combined with the IEP meettngT

Puasrapb le) of 130CW2 (Evatutkm 
proceduree) prcMdet that the ev~atloll of 
each cbikI witll a ctiaability mlilt be "'made 
by a mDltidiadpltnery team or group of 
perIODI •• "". The decilioua resard:lns (1) 
whether the teem membera actually meet 
t08ether, .&:IId (2) whether IUch meetinie are 
aepar8te from the lIP meetiDg are maHeN 
tII.t .,.Ieft to the diacret:ioII of State or local 
a,geDdH. 

In practice. lOme lIIenci.. bold separate 
ell8ibiUty meetiJIp with the multidiadplinary 
team berore the IEP meetiDg. 

Note: Wben eepar&te meetinp are 
CODducted. placement deciliou would be 
made at the IEP meeting. However, 
placement optionl oould be diacUIaed at the 
eligibility meeting. 

Other qencla combine tile two Itepa into 
eme. If a combined meetiDg il conducted. the 
public ...-:y 1DOIt include the parente 81 
particlpallts at the maetiDg. (See I 3OQ.345 for 
.requhemaDte DO parent partidpatlon.) 

Nota: If.•, a IIJNU'8t1 eliSibility meeq a 
decleloD Is made that a child it not eligible 
for lpedal education. the parent. abould be 
notilied about the deciaion. 

9. Mus1lEP1 be reviewed or reviled at the 
begi.nnins of each echool year? 

No. 1be belk: requirement in the 
resuJ.etioDa II that lEPI mlilt be iD effect al 
the begi.aDins of each echool year. MeetiDgI 
must be conducted It lea.t once each year to 
review and. If necaeary. reviae the IEP of 
eaeb child with a disability. However. the 
IIIi8l!IiDp may be held urytime d1lriD8 the 
,..,., iDd1IdiDa (l).t tile end of the ICbool 
)'f!&r. (2) duriq the lummer. before the DeW 
echool year begIDJ. or (3) em the I.Imivanary 
date of the lut IEP meetiDg OD the child. 

lO. How frequa:ndy mlilt IEP meetblp t>e 
heldad how lllll8lhould they be' 
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Section 614(al(5} of tbIi Ad. piovid.. that 
each pubUc agency mUlt bold meet.iIIp 
periodlcaUy. but notleel than IDDWlny. to 
review each child', IEP and. 11 appropriate. 
revi.e its provisions, The legialative hiatory 
of the Act make. It clear that there lIhould be 
as many meetinga a yeer as anyone child 
may need, fl21 Congo Rec. S%Ot28-29INov, 
19, 1975) (remarks of Senator Stefford)} 

There i. no prescribed length for IEP 
meetinll1l, In general. meetinp (1) will be . 
lonser for initial placementa and for children 
who require a variety of complex semces. 
and (2) will be ,horter for conllnllinll 
placementa and for children who require only 
a minimum amount of semces. In any event. 
ho_ver. It i, expected thaI qeac:i. will 
allow auffic:iem time at the meetiDp to 
. ensure meaninBful panmt participation. 

11. Who can initiata IEP meetillpT 
IEP meetings ara initiated and CODducted. at 

the cU,cretillll. of the public asellC)'. However. 
if the parents of a child with a disability 
believe that the child is not progrestin8 
aatisfactorily or that thera is a problem with 
the child'. cummt IEP. It would be 
appropriate for the parenta to request an IEP 
meeting. The public agency sbould grant any 
reasonabht requeat for such a meettng. 

Note: Under 13OO.508(a). the parente Of 
agency rna, Initiate a due pro«:eIs hNJint at 
any time resardi.na any matter related to the 
child's IEP. 

If a'chUd's teacherte) feel. that the child's 
plac.ement or IEP &eI"IIic8I are not appropriate 
to the cbik1. the taachcir(ellbeWd follow . 
agency proc:adure, with respect to (1) ca.1lin8 
or meeting with the parenla aAd/or (2) 
requesting the agency to bold another 
meeting to review the child'e IEP. 

12. May IEP meetings be tape-recorded? 
The use of tape recordel'l at IEP meetings is 

not addl'88sed by either the Act or the 
regulations.. Although tapln8l, clearly not 
required, It i, pennluible at the option of 
either the parent' or the agency, Howlwer, if 
the recording ia maintained by the ageDCJ, it 
is an education record. wtth.l:a the meanias of 
the FIUlliIy Educ:etlonai Rigbll aDd Privacy 
Acl '''FERPA''; 2a U.s.c. ~I, aDd would. 
therefore. be aubject to the coafidntialIty 
require_II of the regulatiODll und..... 
FERPA (34 CFR part 99) and Put B(34 CPR 
II 300.560-300.5751. 

13. Who can .erve aa the repreeentatiYe 01 
the public agency at an lEP meetiDg? 

The representative of the public aseocy 
could be any member of the IICAooIltaff. 
other than the child'a tefldiet'. wbo I, 
qualified to provide. or ,aperri.le tile 
provision of. specially desi8ned lnalruclion to 
meet the unique needa of children with 
disabilities. (Section tlO2(a)(2a) of the Act.) 
Thus. the agency repreSentative could ba (1) 
a qualified ,pecial educaban admilli.trator. 
supervisor. or teacher (includias a .PMcb· 
iangu.ase pathologist). or {Z} a acbool 
principal or other adminietrator-i! the 
person i. qualiBed to provide. or lupervi.ae 
tbe provlJiion of. lpacial education. 

Each State Of local agency may determine 
which specific .taIf member will sene al the 
agency repreaentative. Ho_ver, the 
representative should be able to eaaure that 
whatever services are set out In the rEP will 
actually be provided and that the tEP will not 

be vetoed at a hiabu admiaiatrativa lev.el.. 
within the ageDC)l, Thus. the peaon selected 
should have the authority to commit IIIJI!DC)' 
resources·(i.e.• to make deciaiou about the 
specific special educatlon and ralated 
services that the asency will provide to a 
particular child). 

For a child with a diaability who requires 
only a limited amount of special education. 
the agency representative able to commit 
appropriate resOW'Ces could be a special 
education teacber, or a speech·language 
pathologist, other than the child', teacher. For 
a child who requires extensive .peclal 
education and related semca.. the agency 
representative might need to be a key 
administrator In the agency. 

Note: IEP meetinp for continllinll 
placementa Could be more rouliDe than thole 
for initial placementa. ud. thlla. mipt not 
require the participalioa of a key 
adminilltra tor. 

14. Who ill the representame of the public 
agency if a child With • disability is eerved 
by a public age1lcy other than the SM or 
LEA? 

The an&wer depelldt on wbicb apIICY ill 
responsible. undar Stata law. policy. Of 
practice. for anyone or all of the foUowiD8: 

(1) The child', educatioL (2) placiD8 the 
chi.ld. and Il} providma (or payiJIs fOf the 
proviSion of) epec:ial educatloo ud related 
semcat to tha d:IikI.. 

IiI general. the agellC)' repl'888ntalive at the 
IEP meetillg would be a m.amber of the . 
agency or inIItituliOD that I. reapoaalble for 
the child', education. For example, If a State 
agency (1) places a child in an in,tiNtioa. [Z) 
ia re'ponaible under State law for the child', 
education.. and (3) hat a ql&al.ified rpecial 
education staft at the lnllillltlon. then. 
member of the iDatillltiOll's ,taft woWd be the 
agency representative at the IEP meetiDp. 

Sometime, there ill no Ipec.iaI educatillll. 
,taff at the lnltitution. aDd the children are 
served. by ,pec:ial educ:alioa personael from 
the LEA where the InltiNticn ill located. In 
thie eituation. a member of the LEA staft 
would u,uall, aerve as the qeIlCJ 
representalive. 

NolfY.ln situatiOllll where the LEA plecel a 
child In an institution. parapapb "b" of the . 
respon.ae to Que,tion 1, above, would apply. 

15. For a cIWd with • dl.aabillty belDs 
couidered for Initial placament in tpec:ial 
education. which teacher ,bould attend the 
IEP meetillg? 

The teacher could be either (1) a teacher 
qualified to provide Ipecia.I educatiO\1 in the 
child'e area of suapected disability, or (Z) the 
child', regular teacher. At the option of the 
agency, both teachen could a!tend. In any 
event. there sbould be at leut one member of 
the .chool staff at the meeting (e.g., the 
agency representative or the teacher) who I. 
qualified In the child'i area of ,uspected 
disability. 

Nola: Sometimee more than ODe meeting ill 
neceaaary in order to finalize a chiLd', IEP. If. 
in this proces .. the special educ:atioo taacher 
who will be woriWlg with the child II 
identified. it would be I.IlIefuI to have that 
teacher participate in the meeting with the 
parents and other members of the lEP team in 
£inaliz.intj the IEP. When thia i, not poaa.lbie. 
the agency sbould enaure thet the teacher i, 

given •.c:ow of the cbiW'sl!:P is soon at 
poIlibIII after Ike IEP II fiae.Iized ud before 
the taadwt besiDot woriWla witl!. the child. . 

1.. If a child with. diubility it enrolled. in 
both reauIar UId IJMICiat edla::atiOn c:l.ulllll, 
which teacher Ilu:IaId atteDd the IEP meetillg? 

In general tha tadler at .. tEP meeting 
sbould be the child', ,pecial eduCation 
teacher. At the optillll of the agency or the 
parent, the child', regular teacber. alto misht 
attend. II the .ar teacher doetl:not attend, 
tha asency should either provide the regular 
teacher with a copy of the IEP or i1tfol'!ll the 
.ar teacher of it, contents. Moreover. the 
ageDC)' should enaore that the special 
educetiOll teacher, or other appropriate 
support pel'lon. i8 able, ae _aaai'y. to 
~onsult with and be 8 res_ to the child's 
resuIar teacher., 

17.11 a child with a disability In bigh school 
attends _ral regular clalses, must all of 
the child's regular !eachel'!l attend the IEP 
meeting? " 

No. Only one teacher must attend.' 
However, at the option of the LEA. additional 
teachers of the child may attend. The 
following points ,bould be cOllliidered in 
making !lUa deciaion: ' 

a. Generally, the number of participants at 
IEP meetings lIhouid be am.aIl Small meetings 
bave severa1advantase.t overlarge ones. For 
example. they [l}allow for more open. active 
parent involvement. (Z) are 1_ COltly', (3) are 
euier to a.mnge and toDduct. and (4}are 
usually more productive. , 

b. While large meetings are generally 
inappropriate, there may be Specific I 

circwnstances where the participation of 
additional ,taft would be beneficiaL When 
the partic:ipatillll. of the regular teacherS. is . 
coaaidered by the agency or the parenti to be 
beneficial to the c.I!.i.Id', SUC;UN in acboOl 
(e.g., in terms of the child's participation in 
the resular educatlon program), it would be 
appropriate for them to attend the meetiil&

c. Although the child's regular teachers . 
would not routinely attend IEP meetings.l.they 
sbould either (11 be Infonned about the . 
chIId'.1EP by the special education teachlll' 
or agency repre.antative. and/or (2) recei~e a 
copy of the liP ltaelf. 

18. II a child', primary disability is a , 
,peach lnlpainpenl. must the child's resuIar 
teacher attend the IEP meetillg? .\ 

No. A speecb-/.aDsuaae pathologi.t would 
usually tenle a. the child'. teacher for I, 

puI'\)OMI of the IEP meeting. The resuIar ~ 
teacher could al.lo attend al the option of the 
school : 

19, Ua child II emolled In a special 
ed.ucatiall cia.. becaul8 or a primary 
disabUity, and Ilao receiYe8 apeecb-la:asuage 
patholotJ:y IIIrvieea, mllat both epecialistJI \ 
attend !.be 1I!P ~? '1 

No. It Ia DOt required that both attend. The' 
special educalico teacher would attend the . 
meetillg u the child'. t ..cher. The ,peach
lansuaae patbolostlt could either (11 . 
participate In the meetiDa itself. or (Zj provide, 
a written J'8CO!lllDl!nda tion collCll1'Ding the 
nature. freqae:ncy, and amollllt of aemce, to 
be provided to the child. 

20. When may repreaeotativel of teacher 

organi.lationa attend IEP meetingB? 
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Under the Family idDcatioDal Rilbtlend 
Privacy Act' ("FERPA"; ZO U.s..c. lZ32&) end 
implementing recWatiOlll(3t CPR part 99) 
and the confideDtiality requirem8ntl of part 
B. offICials of teacher orpnilatiODI may not 
attend IEP mee!iDp If pe1IOnally'ldentifiable 
information from the student's educatiOD 
records II dilcuesed-except with the prior 
written coneent of the parent •. (See 3t CFR 
II 99.3O(a)(1) and 3OO.571la}(1).) 

In addition, put B doeI not provide for the 
participation of "!pNHntativ.. of teacher 
ortlan.iutiona at IEP meetln8s. The legillative 
bi.tory of th~ Act mak .. it clear that . 
attendance at IEP meelin81 should be limited 
to thOle who have an inlenae interelt In the 
ch1Id. (121 Cons. Rec. SUIII'4.0une 18. 1975) 
(remarka of Sen. Randolph).) Snce a 
reprelentative of a teacher CllI8AIzation . 
would be coneemed with the Interelt. of the 
taacher rether than the iIItereel8 of the child. 
\I would be Inappropriate for IUch an official 
to attend an IEP meeting. 

21. When maya child with a di.ability 
attend an IEP meetlJl8? . 

Generally•.a child with a dieabllity Ibould 
attend the IEP meet1n8 whenever the parent 
decides that It is appropriate for the child to 
do 10. Whenever poaalble. the agency and 
parents .hould diacual the app~priatenesl of 
the child's participation before a decillion II 
made. In order to help the pa.nm18 determine 
whether or not the child'. attendance will be 
(1) belpfu11n developing tbe IEP and/or (2) 
directly beneficial to the child. The agency 
ehould inform the parenl8 before each IEP 
meetiJ:!a-,e1 part of the noUce of meeting 
required under 1300.34S(b}-that they may 
Invite their child to participate. 

Note: The pa.nm18 and agency .hould 

encourase older ch1Idren with di ..bllities 

(particularly thOle at the eecondary Ichool 

level)t.o participate ill their IBP maet:inga. 


.22. Do the pa.nm18 of a student with a 
dieabillty retain the righl to attend the IEP 
meet1n8 when the .tudent reachet the ase of 
majority? 

The Act II .ilent concerning any 
modification of the righl8 of the pereDl8 of a 

. ltudent with a di.abillty when the .tudent . 
reaches the age of majority. 

23, MUlt related eervice. peI'IIonnel attend 
IEP meetings? . 

No, It II not required that they attend, 
However, Ila child with a di ..bUity haa an 
identified need for related eervice •• it would 
be appropriate for the related earvice. 
pel'lonnel to attend the meeting or otherwiee 
be Involved in developiD8 the IEP. For 
example. when the child's evaluation' 
indicate I the need for a specific related 
..rvice (e.g .. physical therapy, occupational 
therapy, or couneelinSl. the agency should 
enlure that a qualified provider of that 
lervice either (l) alleDdi the IEP meetiD8. Gf 
{21 provides a written recommendation 
concemin8 the nature. frequency. and amount 
of service to be provided to the child. 

Note: Thil written recommendation could 
be a part of the evaluation report. 

24. Are agenciel required to use a case 
manager in the. development 01 the IEP of a 
child with a ditabUity? 

No. However. lOme agencies have found it 
~elpfu1 to have upecial educator or lOme 

otbtr.lIChoolstaff member (e.g~ a IOcial 
worker. COUJUIeIor, or psychologilt) serve 81 .: 

· 	c:oOrdInator or cele manager of the IEP 
procet. for an individual. child or for aU 
children with dieabUitiet served by the 

· 	agency. Exampl .. of the kinde of activltlea 
thet cale managert might carry out are (1) 
coordinating the multidlaclplinary evaluation; 
(2) coUectins and lynthesixinB the evaluation 
reports and other relevant information aboat 
a child that mJaht be needed at the IEP 
meettns: t3} communicating with the parenta: 
and (4) participating In. or conduct:lng, the.1EP 

•meeting itnlf. 
25. For a c:h1Id with a suspected speech 


impairment. who mUir repreaent the 

evaluation team at the·m;p meeting? 


No specific per'I01IlIIUlt represent the 
evaluation team. Howev.er. a .peecb

· laJl8U88l! patholos!.t would nOnDaUy be the 
mOlt appropriate representative. For many . 

· children wboee primary dieabUity l.laapeech 
impairment. there may be'n!) other evaluation 
peraonnellnvolved. The' note foUowlng 
1300.532 (Evaluation pl"ClC8durel) Itates: 

Children who have a ."eech impairment .. 
their primat)' dilWibllity may nOI Deed a 
complete battery of aNetlmenl8 (e.8.• 
psychologicaL phYlicaJ, or adaptive 
behavior). However. a qualified epeech. 
lansuage pathologilt would (1) evaluate each 
child with a IJpeecb impairment using 
procedures thaI are appropriate fil\' the 
diasnotlund appralaal of .peecb and 
lanpage impairmenl8, and (2) 11 neceuary, 
make referral. for additional a ..e..ments 
needed to make an appropriate placement 
dedlion. 
.. What " the role of the parentI at an IEP 

meet:lng? The parenti of a child with a 
dieabUity are eXpected to be equal . 
partictpant. &Ions with ICbooI personnel. In 
developtns. nrvtewtns. end nrvtllng the . 
cbikl'. IEP. TbJ. Is an active role In which the 
parent. (1) participate In the dilCUUlon about 
the child', need for apedal educetion and 
relaled eervice •• and (2) join with the other 
panicipanl8 in decidins what ..rvieet the 
.,.ncy will pro¥idi! to the ch1Id. 

Note: In lOme inatanc:ea. pa.nm18 might 
elect to bring another participant to the 
meeq e.s.• a friend or neighbor. IOmeone 
outaide of the agency who la familiar with 
applicable lawl and with the child', needs. or 
a epeciall.t who conducted an independent 
evaluation of the child.} 

'D. What is the role of a s\llT08ate parent &t 
an ~ meetln8? .. 

A lU!TOgate parenl il a pel'lOn appointed to 
represent the interell8 of a child with a 
dieability in the educational declaion-making 
procell when that child hal no other parent 
repreeentation; The '\IlT08ate hal aU of the 
righl8 and reeponslbllitiee of a panrnt nnder 
Part B. Thua, the a\llT08ale parent II entitled 
to II} participate in the child'stEP meetinS. 
(2) 8ee the child'. educetion records, and (3) 
recelve.notice. grant conaent. and Invoke due 
procell to resolve differences. lSee I 300.514. 
S\IlT088te parents.) 

28. Must the public aseney let the parenl. 
know who will be at the IEP meeting? 

Yee.1n notilylng parenti about the meet:lng. 
the agency ''mull Indicate the purpoea, time. 
and location of the meeting. and who Wl1J be 
in Quem:Jance." (1300.345{b). emphalil 

added.} UpOI.ible, the asency should sive 
the name and position of each pel'lon who 
will attend. In addition, the agency should 
Inform the parents of their right 10 bring other 

I 
I 

participants to the meetinS. (See Question 21, I 

above, regardins participation of the child.) It i
II allo appropriate for the agency to ask I 

whether the parentI intend to brins a t 
participan t to the meetins. I 

29. Are parenti required to sign IEPs7 ! 

Parent .ignaturel are not required by either 
the Act or ragu.lations. However, bavins such 
li.gnaturel il considered by parents, 
advocate•• and public agency pel'lonnel to be 
uMful. 

The followins are lome of the ways that 
IEPa .isned by pt.:":'"l18 and/or agency 
pel'lonnill might be use ..> 

a. A.1ped IEP il one way to document , 
who attended the meetins. t 

Note: Thil il Ulefullor monitorins and 
compUanC11 purpoeea. 

U IIsnatures are not ueed. the agency must 
document attendance in lOme other way. 

b. An IEP lilDed by the parents Is one way 
to indlcate that the parenl8 approved the 
child'i lpecial education program. 

Note: U. alter .i.gning. the parentI reel tha I 
a chaqe Is needed in the IEP, It would be 
appropriate for them to request another 
meeting. See Que.tion 11. above. 

c. An IEP .i.gned by an asency 
repreeentative providel the parenl8 a 8isned 
record of the eervicel that the agency has 
agreed to provide. 

Note: Even if the school personnel do not 
.ign. the agency still mUlt provide. or enlure 
the proviaion of. the lervicel called for in the 
IEP. 

30. U the parent ligna thelEP. does the 

lignature indic:ate consent for initial 

placement? . 


The parent'. lisnature.on the IEP would 
eati.1y the coneent requirement concerning 
initial placement of the child 
(13OO.5Ot(b){1)(Ii)) only il the IEP includes a 
.tatement on initial placement that meets the 
definition of coneent In I 300.500: 

Conaent means that: la) the parent has 
been fully informed of all information 

. relevaD( to the activity for which conaent is 
lOught" • " 

fbI The parent undel'ltanda and agrees in 
writing to the cany\ng out of the activlly for 
which his or her coneent is sought. and the 
conaent describea that activity and lists the 
recorda lif any) that will be released and to 
whom: and 

Ic) The parent undel'ltands that the 

granting of conaent is voluntary' " • and 

may be revoked at any time. 


31. Do parent8 have the right 10 a copy of 

their child's IEP? 


Yea. Section 3OO.3451f) atatea that the 
public agency Ihall give the parenl. on 
request. a copy of the IEP. In order that 
parent8 may know aDoul thia provision. it is 
recommended that they be informed about it 
at the IEP meeting and/or receive a copy of 
the IEP lteelf within a reasonable time 
toUowinl the meeting. 

3%. MUlt parenl8 be informed at the IEP 

meeting of their right to appeal? 


http:lisnature.on
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.... ..-c:J .........., ........... 
parents of their rllht to.".... _Itla 
reqairecI to do UIIder the prior DaIice 
provi.io!u 01 the ,.o.tiona (II 3OD.III
3111.5(11). It _lei no« be DeCIIIIaaI'J for the 
allency ID do 80 all.in at the IEP 1IIeetiD8

. Section 300.504(a) of the regulations __ 
that "'writteD notice thatmeeta die 
requiremeilla under' 300.505 must be BiYeD 
to pareala. ~ble time" before the 
public qtmCy propoaes or reSueee "to initiate 
or clwIae tile ldeutification. evaluatlQn. or 
educational placement of the chilO or t.ba 
proYitioll of FAP£ 10 the dWd." 

SectiOD 300.506(.) etates thai the DOtice 
mllSt include "tt) A full explanatiou of all of 
the proceduralNfesuarda available to the 
panmla UDder t 300.500. G I 300..502.-300.515
aud II 3OIuioi:'..-D) 519," , 

The IEP meeUr.s HrY" 81 • 
communication vehicle between pare.nla aDd 
lCboot pezaozmel. aDd e.o.ables them, 81 equal 
participanlB. to fointly decide upon wh.t the 
chilcfs needs are. waa' will be pro'Vid8d, and 
what the antlcipaied outcelH' may be. U, 
during the IEP meetins. paren.ll andlChooi 
staft' are unable to reach 8fJft!emenL the 
agency ahould remind the parenla that tbey 
may seek to l'8IIolve their differencel throush 
the dUll proceu procedu.ru under the Act. 

Note: Section 300.508(1) at.... that N. 
parent or public: edu.catioaal asacY may 
initIa&e a hearina OD any matlel'l deecribed In 
, 300.50t{a) (111Uld (ZJ." 

Every eff~ abould be made to raalve 
differenc:ee betweea pareDla aDd. ac:booI staff 
wi thoul resort to a du.e protelll beariDI (Le.. 
throuah voluntary mediatiOD or lOme other 
infonnai slep), However. medialioa or other 
illfonnal proc.edllre' may DOl be uaed to deny 
or delay a parent', risht to a due procell, 
hearing. (See , 300.S08.lmpatUa! due proceu 
bearin&-) . 

33. Does the IEP include way. for parente 
to check the proaress of their childreDT 

In generaL the answer i. yeti. The IlI:P 
document II a written reoord of deciliou 
jointty made by plrents and ec:hooI perlOllnel 
at the IEP meeting reaard.in8 die 1lpecia1 
education prosraDl of a child with a 
disability. That record include!! qreed upon 
items. Ncb 81 scale and objectives. IUld the 
specific .peelal education and related 
services 10 be provided 1'0 the child. 

The goal. and objecth'll' in die IEP abovId 
be helpful to bolh parentll and IChooI 
personnel In a general way. In checldns on I 
child', progrell in the specia' education 
program. (See Quelltioas 31-13. below, 
tegardil18 goalll and obfectlY'H in die IEP.) 
However. lioce the IEP 'I not Intended to 
Include die Specific, about a child'i Colal 
educational p!"08!'8m that are fOllnd In dally, 
weekly, or moothly instructional plana. 
parenti will orteo need to obtain mor& 
specific. ~ inlonnation about the 
child's Pf'08NI.-throoulh parent-teedler 
conferencetl. report cards and other report.lft8 
procecture. ordinarily ueed by the awencY, 

34. MUll IEPII include ,pec;fic c:bec:kpoim 
intl!1Vala [or parents to confer.with tllllch.ers 
and to I'8'riae or update their eMdren', IEPIt 

No. The lEP of a child with a ditebllity I. 
not required to include apecU': "ch.edqloint 
intervale" (I.e., meeting da'H) fOl're'Viewi.nB 
the c.bild', progrell. iiowe¥er, in indlvidDl 

lituati~ "**........ClIIIIIIIIl_ 

dellipeted iD _lIP. tf ... pllNlldalllllli 
adJooI penoDIIai belIev. that it waaW be 
helpful to do 10. . 

Although !II8IIIiDI datlll aN DOt requftd 10 
be tet out ill tile II!P. itMH. IiIent ... 1pedIic: 
provisiCIDI iD tile replatiaol _ill tItI•. 
document rega.rdins qeGCJ •• ,.,1IibUittet i.D 
initiann,1EP meetiDp. I.acludina the 
following: . 

(1' Public apnc:iea mat bold meetinla . 
periodically. bat not lea thaD aDDual.ly, to 
review. &Dct If appropriate. revile, eech 
cbikh lEP 11300.:M3fd)); (2) there.boald be 
81 many meeliDp • year .. th.~ aeed.t 
(eee Que.tioa tOo abo"): aDd (at ...... 
should granl .._~ ~,.,..tal 
for an IEP meetiDs ,tee~ 11. abow). 

In addiQoa to the IlIoYe pI'IWiItcIIIII. it .. 
expected that. \.brouIJIl aA ~'. 8IIDeJal
repoJ'ti.D8 prooce611ree far all daildreJlla 
.chool. there will be .pec::i:fic delipaled Il.met 
(or perentl to review tbeir chi.ldrea·, propelS 
(e,g.. throaab periodic pareDt.1eadIer 
conference.. lad/or the ute of report carda. 
lettera. or other repcIl'tiDa deW:ea1

3S.. If the paretloD and Ipq &1'8 uaabI.e to 
reach agreement It G lEI' meetiag. wbat 
steps abouid be followed. waIU ape. ral fa 
reached? 

AI> a geDel'aI ruIa. the apn.cJI aDd panmta 
wou.ld asree to aD interim r.G1Il'Se of .ction for 
se.rviD8 the c:bi.I.d ll.e.. In tenu of plac:emeat 
and/or lervicea) to be followed WlUl the 8IU 
of di~t over the IEP i.e reselved. Tbe 
ma.n.net in which tbia interim I118H\1re .. 
developed aDd .sreed to by both partiel ia 
left to the discretion of tha individual Slate or 
local ageDCY, However. iCthe pareDtllUId 
qeacy cannot apee on aD interim meuure. 
the child'. I.ut qreed u:poD IEP wo'1.Id remain 
in effect in the areas or d.\sqreemeDt unUi tile 
disagreemeot i.e re8OllIed. The rollowtDa mal 
be helpful to aaenciea If there are 
d.isagreements: 

a. There mall be Inst&ntee where the 
parenll 8.Jld qt!1IC)' are in qntement &bold 
the blllic IEP serviceI (e.a-. the c:hJld"a 
placement aod/or the .pedal eduealiOD 
.ervices). but d.Iaapee about the provfldoa of 
a partlc:ular related Mrvic:e (I.e" whed.ler the 
service il needed aDd/or the amount to be 
pro'rided). In auch caMI. It it recommem1ed, 
(1) thai the rEP be implem.euted In all are81 
where there It egreemenL (2) that the 
document indicate the points of 
dllagreement. and (3) that pl'Ote'durell be 
IRitis ted to resolve the di.lqreement. 

b. Sometimet the di.qreelDtllrt It with the 
placement or kind of .pedal education to be 
provtded (e.8 .. one party propotell. tell
contained pl_enL and die other propoees 
rellOW"Ce room IlerviOell). ll'I such caan. the 
agency might. for example. c:ar!')' out any oae 
or ali of the following lltepr. . 

(1) Remind the parente that !her ma,. 
l'eIIolve their diffel'l!'l'ltelt tJuoausIllhe due 
p!"OCH8 procedum under part B: (2) wodt 
with the parent. 10 ~elop an In1erim COIII'Ie 
of actlOft (In lenM of plaeemetlt ed/or 
llervicel) thaI botk pertieI caD .... to aatil 
resolution is reached. and (3) f'III"OIII........t .. 
UlIe of mediation. or IIOIM odler iJdenDal 
procedare for reaoIY1D8 the di.iferIaI:es 
without gains to a dIAl! ~ hea.rIDa, (See 
Question 3Z. ahoY.. rep.rc.tiDa lib, • 10 
appeal) 

c~lf. ~oi thI-.u"" Oftf the 
rEP, ....... 11 taidated by __ tbe 
panma CII' II(IIIIDCJ. dill ...maJ !lot 
c:hCItte ...daitd', pAacemelll1lDlen dte 
p8JlllJta'" qllICP .... otb.wia\See 
t 3IIO.11:r. QUlcfs Ita_ dutug proIceediDp.t 
The follo.b'18 two elt8lllpift are related to 
th.iI reqlli:rarltellt: 

(1) A child In the regular t'otu1h gntde hu 
been evahlated aad foam:! to be eligible rOf' 
l'peCiaJ educatton, The allency and;parentlt 
agree that die chlld hal a spea6c lea.min& 
dlaablUty. However. one part)' proPote. 
placement in • lelf-contained prosram. and 
tha other p!OpoaeI placement in a l,'ftOurce 
rDDlII. ApeemIUIl.ca.DDoOt be reached. and a 
due proceu heariIIt it iaitialeQ. U'1lesa the 
p8.IUtiaud IlfIIIIIClI agree o~ the child 
would remala in the replar follrtb grade until 
the iuu itreeolved. 

OIl the other baDd. aW:e !be cbi1Cl's need 
for .pedal educatiGa it DOt iD queation. both 
parti" miBbt a~1I1m iDterim ,meuVt
(1) to \eIDpcIr'ad.lJ place the cbild In either one 
of the programs proposed at the 1'Il~1in8 (sell
colltatDed ....... CII' ~ rooml. or 12l 
to Nrft the drdrd dIrougb. aome other 
temporarJ 8.ft"U1881D-- ' 

(2) A chlW Mdt a dtlabillty II ~t.Iy 
recrriviDlllplldal educ:atloa under G exiatiJIg 
IEP. A doe proceIa hll&ia8 bu betIn initi.ted 
resardins aD atlernative tpedal ed1l-CalioD 
plaaemeat rOf' the dlild. Unl... the parent. 
aDd qeItCJ qree otberwttle. the chlld would 
remain ill the current placement In'thll 
lltaattoa. d:Ie dilld',lEP ooald be reYie«J. 811 
aeceuary. a.net implemented in all ?f the 
ares, qreed toby the pareuta and agency. 
while the area of dlaqreement (I.e., die 
child.. placement) II beiD8 lett/ad through 
due proee.._ I 

Note: U the due proceM bea.rins donterllJ 
whether or not a particular aervlce should 
eontinw to be provided under the IEP (e.g.. 
pb)'tlica1 tberapJ). that MrvIc:e would . 
COIlt1Daoe to be provided to Ihe c:bi.I.d under the 
IEP ilia, _ in efhM:t .t tha lillie the beariIle 
wulDitiatad. (1) IIDlBIIII the parenti' and 
agellCJ .... to. c::IwIae in the terYic.ea. or 
(2) DlltII the iaaIIIt te ....olved. : 

31. WMt ahouId be IDduded in the 
,tatemeDt of the chlld', pnMftt levels of 
educational performance? ' 

The ..atement of preHn! levels of 
educational performance wI.ll be dirrerent fOf' 
eadl dliid with a dinbility. Thul. i 
determinetionll about the content of,the 
'tatemeat b aD tndlviduaJ child are matten 
that are left to the di.llcreticm of pamclpanlll 
In the rEP meetb(p, However. the f~llowtns 
are some points that should be take~ into 
ac:count In WTfI:ing thte part of the IEP: 

a, The ,tatement mould ac:curatelY 
dnc:nbe die Itffect of the child'! disability on 
the chiId'. performaDee In aDy area of 
educ:atioa that te affected. inclllding(l) 
academi.c: &reo (reading. math.. . 
communication. etc..). and (2) non-ac:'edemic 
erea. (dally life ac:Uviliee. mobility. ~tc.). 

N4*: Labell .ucla as mamal rewdati.oD 01: 
dum... may eol be uaed 81 a .ubaiitille for 
the descripdoJl of preMnllevele of 
educational parformance.. 

http:rewdati.oD
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b. The atatement ahould be.written in 
objective measllJ'8ble terma. to the extent 
possible. Data from the .child·8 evaluation 
would be a good soun:e of such information. 
Test scores that are pertinent to the child's 
diqu08is might be included. If appropriate. 
However. the 8cores should be (1) sell
explanatory (i.e .• they can be interpreted by 
all participants without the use of test 
manuals or other aid8). or (2) an explanation 
sbould be included. Whatever test reeults are 
used should reflect the impact of the . 
disability on the child's performance. Thus, 
raw scores would not usualJy be sufficient. 

Co Tbere should be a direct relationship 
between the present levels of educational 
performance and the other CODIpgnents of the 
lEP. Thus. if the statement describes a 
problem with the child's reading level and 
points to a deficiency in a specific reading 
skill, this problem .hould be addreued under 
both (1) 80als and objectives, and (2) specific 
spedal education and related .ervicee to be 
provided to the child. , 

37. Why are 80als and objectives required 

in the lEP? 


Thll' eta tutory requIrements for including 
annual goals and sbort term irultructional 
objectives (Section 002.(a)(20)(B»). and for 
baving at least an annual review of the IEP of 
a·child with a disability (Section 814(a)(5)) 
provide a mecharu.m fordete~ (1) 
whether the anticipated outcomes for the 
child are being met (Le.. wbether the child is 
progrening in the spedal education pl'Ogl'8m) 
and (2) whether the placement and urvices 
are appropriate to the child'e epecialleamiJIg 
needs. In effect. these requirements provide a 
way for the child's teacheris) and parents to 
be able to track the child's Progrels in special 
education. However, the 80als and oblectives 
in the IEP are not intended to be as specific 
as the goals and objectives that are normally 
found in daily. weekly. or monthly 
instructional plans, 

38. Whal are annual goals in an lEP? 
The annual goala in the lEP are atatements 

thaI describe what a child with a dieability 
can reasonably be expected to accomplish' 
within a twelve month period in the child's 
epeelal education program. M indicated 
under Queslion 36, above. there ebould be a 
direct relalionship between the annual goals 
and the presenllevels of educational 
performance, 

39. Whal are short term inetructional 

objectives :n an lEP? 


. Short lerm in.; C".Ictional objectivee (also 
called lEP objectives) are measurable. 
intermediale sleps between the presenllevels 
of educational performance of a child with a 
dieabilily and the annual goals that are 
established for the child. The objectives are 
developed based on a loIica! breakdown of 
the major components of the annual goals, 
and can serve as mileetones for measuring 
progree. toward meeting the goals. 

In some reepects. IEP objectivee are similar 
to objectives u8ed in daily claeeroom 
Instructional plans. For example, both kinds 
of objectives are ueed (1) to descrille what a 
given child ie expected to accomplieh in a 
particular area within eome epecified time 
period. and (2) to determine the extent that 
the child is progreselng toward thole 
accomplishments. 

In other reepeeta. objectives In IEPs are 
different from thoee ueed in Instructional 
plana. primarily in the amount of detail they 
provide. IEP objectives provide general 
benchmarks for determi.DiDg progre88 toward 
meeting the annual goals. These objectivee . 
ebould be projected to be accomplished over 
an extended period of time (e.g.. an entire 
&chool quarter or eemester).On the other 
band. the objectives in classroom 
instructional plana deal with more specific 
outcomes that are to be accomplisbed on a 
daily. weekly. or monthly basis. Classroom 
inetructlonal plans generally include details 
not required in an IEP. such as the specific 
methods. activitiea. and materials (e.8., use of 
nash cards) that will be ueed in 
accomplishing the objectives. 

40. Should the lEP goale and objectives 
focus only on special education and related 
servicee. or ebould they relate to the total 
education of the child? 

IEP soale and objectives are concemed 
primarily with meetins the needs of a child 
with. a dieabl\ity for special education and 
related servicee. and are not reqlli.red to 
cover other areas of the child'e education. 
Stated another way. the goals and objectives 
in the IEP ebould focus on offeettlng or 
reducln,g the problema resulting from the 
child'a dieabillty that interfere with learning 
and educational performance in school. For 
example, If a child with a leamiJIg disability 
is functioning severel gredee below the 
child's indicated ability in reading and baa a 
specific problem with word recopition. the 
IEP goala and objectives would be directed 
toward !l) closin8 the sap between the child's 
indicated ability and current level of . 
functioning. and (2) belping the child increase 
the ability to use word attack skills 
effectively (or to find eome other approach to 
increase independence in reading). 

For a child with a mild speech impairment, 
the lEP objectives would focus on improving 
tire child's communication skills. by either (1) 
correcting the Impairment. or (2) minimizing 
ite effect on the child's ability to 
communicate. On the other hand. the soals 
and objectives for a child with eevere mental 
retardation would be more comprehensive 
and cover more of the cbi1d's school program 
than If the child bas only a mild diaability. 

41. Should there be a relationehip between 
the goals and objectives in the IEP and those 
that are in instructional plans of epecial 
education pereonnel? 

Yee. There should be a direct relationship 
between the IEP goals and objectives for a 
given child with a disability and the goals 
and objectives thaI are in the special 
education instructional plans for the child. 
However, the IEP is not intended to be 
detailed enough to be used as an 
instructional 'Plan. The IEP. through its soals 
and objectives. (1} eets the senersl direction 
to be taken by those who will implement the 
IEP. and (2) serves all the basis for developing 
a detailed instrUctional plan for the child. 

Nole: See Quellion 56. below. resarding the 
length of lEPB. 

42. When muSI IEP objectives be written:
before placement or after placement? 

IEP objectives mUllt be written before 
placement. Once a child with a dieabUlty ill 
placed in a special education program. the 

teacher might develop lesson planll or more 
detailed objectives based on the IEP: 
however. such plans and objectiveti are not 
required to be a part of the IEP Itself. 

43. Can short term Instructional objectives 
be changed without initiating another lEP 
meeting? 

No. Section 3OO.343(a) provides thai the 
agency "is responsible for initiating and 
conducting meetings for the purpose of 
developing. reviewing. and revising the IEP of 
a child with a diaability" (emphasis added). 
Since a change In short term instNctional 
objectives constitutes a revision of the child's 
IEP. the agency must (1) notify the parents of 
the proposed change (eee I 3OO.504(a)ll)). and .. 
(2) initiate an IEP meeting. Note. however. 
that If the parents are unable or unwilling to 
attend such a meeting. their participation in 
the revision of the IEP objectives can be 
obtained through other means. including 
individual or conference telephone calls Isee 
§ 3OO.345{c)). 

44. Must the IEP Include all special 
education and related services needed by Ihe 
child or only thoee available from the public 
agency? 

Each public agency must provide F APE to 
all children with disabilities under ils 
jurisdiction. Therefore, the IEP for a child 
with a disability must include all of the 
specific special education and related 
services needed by the chilcl-as detennined 
by the child's current evaluation. This mea!"s 
that the services mUSI be listed in the lEP 
even if they are nol directly available from 
the local agency. and must be provided by 
the agency through contract or other 
arrangements. 

45. Is the IEP a commitment to provide 
services-i.e.. musl a public agency provide 
all of the services listed in the IEP? 

Yes. The IEP of each child with a disability 
must include allllervices necesll8ry 10 meet 
the child's Identified specie I education and 
related services needs: and all services in the 
lEP must be provided in order for the agency 
to be in compliance with the Act. 

48. Musl the public agency itself direclly 
provide the services aet out In the IEP? 

The public agency responsible for the 
education of a child with a disability could 
provide IEP services to the child 11) directly. 
through the agency's own staff resources. or 
12) indirectly. by contracting with another 
public or private agency. or through other 
arrangements. In proViding the services. the 
agency may use whalever State. local. 
Federal. and private loun:es of support are 
available for those purposes (see 
§ 3OO.301(a)). However. the services must be 
at no cost to the parents. and responsibility 
for enlluring tha t the IEP services are 
provided remains with the public agency. 

4'7. Does the IEP include only special 
education and related services or does it 
describe the total education of the child? 
. The lEP is required 10 include only those 

matiere concemirig the provision or speCial 
education and relaled serviceaand the eXlenl 
that the child can participate in regular 
education programs. 

(Note; The regulations deftne speCial 
education as .pecially deligned instruction to 
!Deet the unique needs of a child with a 
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ditabUity. and related .ervlee. aa those . 
aervice. that are riece..ary to auist the child 
to benefit from special education.} {See
It 300.17 and 300.16. respectively.} 

For some children with diaabilities, the IEP 
will only address a very limited'part of their 
education (e.g .. for a child with a speech 
Impairment. the IEP would generally be 
limited to the child's speech impairment). For 
other children (e.g.. those with profound 
mental retardation). the IEP might cover their 
total education. An lEP for a child with a 
physical disability with no mental or 
emotional disability might consist only of 
specially designed physical education. 
However. if the child also haa.a mental.or 
emotional disability. the IEP might cover 
most of the child's education. 

Note: The lEP is not intended to be detailed 
enough to be used 18 an insil"llctional plan. 
See Question 41, above. 

48. If modifications are necessary for Ii 
child wi th a disa bility to partiCipate in a 
regular education program. must they be 
included in the lEP? 

Yes. If modifications (supplementary aids 
and services) to the regular education 
program are necessary to ensure the child's 
participation in that program. those 
modifications must be described in the child's 
IEP (e.g.. for a child with a hearing 
impairment. special seating arrangements or 
the provision of assignments in writing). This 
applies to any regular education program in 
which the student may partiCipate. including 
physical education. art. music. and vocational 
education. 

49. When must physical education (PEl be 
described or referred to in the lEP? 

Section 3OO.307(a) provides that physical 
education services. specially designed if 
necessary, must be made available to every 
child with a disability receiving F APE. The 
following paragraphs (1) set out some of the 
different PE program arrangements for 
students with disabilities. and (2) indicate 
whether. and to what extent. PE must be 
described or referred to in an IEP: 

a. Regular PE with nondisabled students. If 
a student wi th a disability can participate . 
fully in the regular PE program without any 
special modifications to compensate for the 
student's disability. it would not be necessary 
to describe or refer to PE in the IEP. On the 
other hand. if some modifications to the 
resular PE program are necessary for the 
&It:dent to be able t.o participate in that 
prn!!r~m. Ihose mod:ficalions must be 
descrtbed in the (EP. 

h. Specially designed PE. If a student with 
a disability needs a specially designed PE 
program. that program must be addressed in 
all applicable areaa of the lEP (e.g .. present 
levels of educational performance. goals and 
objectives. and services to be provided). 
However. these statements would not have to 
be presented in any more detail than the 
other special education services included in 
the student's IEP. 

c. PE in separate facilities. If a student with 
a disability is educated in a separate facility. 
Ihe PE program for that student must be 
described or referred to in the rEP. However. 
the kind and amount of information to be 
included in the fEP would depend on the 

physical-motor needs of the student and the 
type of PE program that is to be provided. 

Thut. if a student is in a separate facility 
thai haa a standard PE program (e.g .. a 
residential school for students with 
deafness). and if it is determined-on the 
basis of the student's most recent 
evaluation-that the student is able to 
participate in that program without any 
modifications, then the IEP need only note 
such participation. On the otber hand. if 
special modifications to the PE program are 
needed for the student to participate. those 
modifications must be described in the IEP. 
Moreover. if the student needs an 
individually designed PE program. that 
program must be addressed under all 
appliCSlbl.e parts of the lEP. (See parasraph 
"bOO. above.) 

50. If a student with a disability is to 
receive vocational education. must it be 
described or referred to in the student's IEP? 

The answer depends on the kind of 
vocational education program to be provided. 
If a student with a disability is able to 
participate in the regular vocational 
edu.cation program without any modifications 
to compensate for the student's disability. it 
would not be necessary to include vocational 
education in the student'slEP. On tha other 
hand, if modifications to the regular 
\'ocational education program are necessary 
in order for the student to partiCipate in that 
program. those modifications must be 
included in the lEP. Moreover. if the student 

. needs a specially designed vocational 
education program. then vocational 
education must be described in all applicable 
areas of the student's lEP (e.g., present levels 
of educational performance. goals and 
objectives. and specific services to be 
provided).However. these statements would 
not have to be presented in any more detail 
than the other special education services 
included in the lEP. 

51. Mutt the lEP specify the amount of 
services or may it Simply list the services to 

. be provided? 
The amount of services to be provided 

must be stated in the lEP. so that the level of 
the agency's commitment of resources will be 
clear to parents and other lEP team membel'1l. 
The amount of lime to be committed to each 
of the various services to be provided must 
be (11 appropriate to that specific service. and 
(2}stated in the lEP in a manner that is clear 
to aU who are involved in both the 
development and implementation of the IEP. 

Chan"es in the amount of services listed in 
the IEP cannol be made without holding 
another IEP meeting. However. as long as 
there is no change in the overall amount. 
some adjustments in scheduling the services 
should be possible (based on the professional 
judgment of the service provider] without 
holdIng another LEP meeting. 

Nota: The parents should be notified 

whenever this occurs. 


52. Must the IEP of a child with a disability 
indicate the extent that the child will be 
educated in the regular educational program? 

Yes. Section 3OO.J46(cl provides that the 
lEP for each child with a disability must 
inciude a "statement of' •• the extent that 
the child will be able to participate in regular 
educational programs." One way of meeting 

th.iJ requirement II to indicate the percimt of 
time the child will be spending in the resuJar 
education program with nondiaabled I 
Itudents. Another way il to lilt the spe):ific 
regular education classes the child willi be 
a ttendiJl8. ! 
. No'.: If a child with a severe disabili'ty. for 

example. il expected to be in a 'pecial : 
classroom letting mOlt of the time. it ia: 
recommended that. in meeting the abo~e 
requirement. the lEP include any non- i 
curricular activities in which the child Will be 
participating with nondilabled studen~ (e.g.. 
lunch. assembly periods, club activities~ and 

. other special events). ! 
53. Can the anticipated duration of se'rvices 

be for more than twelve months?: 
In general. the anticipated duration of 

services would be up to twelve montha.IThere 
is a direct relationship between the . 
anticipated duration of services and tb~ other 
parts of the lEP (e.g .. annual goals and short 
term instructional objectives). and eacblpart 
of the lEP would be addressed whenever 
there is a review of the child' I program.:U it 
is anticipated that the child will need a ; 
particular service for more than one year. the 
duration of that service could be projec~ed 
beyond that time in the lEP. However. the 
duration of each service must be I 
reconlidered whenever the IEP il reviewed. 

54. Must the evaluation procedures and 
schedules be included as a separate item in 
the IEP? I 

No. The evaluation procedures and i 
schedules need not be included al a separate 
Item in the lEP. but they must be presen(ed in 
a recogni%8ble form and be clearly linked to 
the short telm instructional obje.;tives. I 

Note: In many instances. these compo~ents 
are incorporated directly inlo the objectives. 

Other Questions About the Content of,an 
IEP . ' I 

55. Is it permissible for an agency to have 
the 1EP completed when the lEP meeting; 
begins? I 

No. It il nol permissible for an agency to 
present· a completed IEP to parents for th'eir 
approval before there has been a full : 
discussion with the parents of (1) the child's 
need for special education and related : 
services. and (2) what services the agency 
will provide to the child. Section 602(a)(2O) of 
the Act defines the IEP as a wrillen statement 
developed in any meeting with the agency 
representative. the teacher. the parent. arid. if 
appropriate. the child. : 

It would be appropriate for agency ,taH to 
come prepared with evaluallon findlflg!. I 

statements of present levels or educational 
performance. and a recommendation : 
regarding aMual goals. short term ' .: 
instructional objectives. and the kind of : 
special education and related services to be 
provided. However. the agency must make it 
clear to the parents at the outset of the : 
meeting that the services proposed by the! 
agency are only recommendations for review 
and discussion with the parents. The i 
legislative history of Pub. L. 94-142 makes, it 
clear that parents must be given the , 
opportunity to be active particIpants in al\ 
major deCisions affecting the education of, 
their children with disabilitles. {See. e.g.. $ 

I 
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Rep. No. 188, !Nth Colli- lit See•. 18 (1975); S. 
Rep. No. 455 (Coruel'e4lce Report). 84th CoDa· 
tit Se... 47-50 (1975).) 

&8. It there e preac:ribed format or length 
for an IEPf 

No. The format and length of an lIP are 
matters left to the diacretion of Slate and 
local aaencte.. The lIP .hould be ... 10118 a. 
DlIceuary to adequately dnc:r\be a child'. 
prosram. Ho_ver... iIldicated ill Question 
41. above. the lIP it DOt Intended to be a 
detailed iDetructional plan. The Federal lIP 
requirements can unalIy be met ill a OIle to 
three JNI8II form. . 

57. Is it permi.aible to CODIOlidate the lIP 
with an individualized III'Vice plan 
developed under another Federal program? 

Yes. In iDetances where a child with a . 
diaabUity must have both an lIP and an 
individualized service plan under another 
Federal program. It may be poaaible to 
develop a sin&le. conaolidated document only 
If: (1) 1\ ccmlaiDe all of the information 

. required ill an lIP. and (2) all of the 

DlIcelaary parties parUdpate In Its 

deveJopment 


Example. of Individualized tervice plan. 
that might be C01UIOlidated with the lIP are: 
(1) The Individualized Care Plan (TItle XIX of 
the Soclal Security Act (Medicaid)}. (2) the 
individualized Program Plan (TItle XX of the 
Sodal Sec:urlty Act (Social Services)). (S) the 
Individualized Service Plan (TItle XVI of the 
Social SecurIty Act ISupplemental Security 
Income)). and (4) the Individualized Writ1en 
Rehabilitation Plan (Rehabilitation Act of 
1973~ 

68. What proviaiODl on conftdentiality of 

information apply to IEPI? 


IEPe are .ubject to the CODfidentiality 
proviaiona of both 11) Part B (Section 817(c) of 
the Act; II 300.5l10-300.516 of the 
regulatiollJ). and (2) the Family Educational 
Righte and PrIvacy Act ("FERPA". ZO U.s.c. 
1232S) and implementins regulatiollJ In 34 
CFR pan 99. An lIP I. an education record as 
that tenn i. used tn the FERPA and 
implementins regu!ationa (34 CFR 198.3) and 
ie. therefore.. aubject to the aame protectione 
a. other education l'BOOI'de relatins to the 

etudent. . 


Note: Under Sectlon 99.31(a) of the FERPA 
regu!atiollJ. an educational.qency may 
diec:.\oae pereonal\y Identifiable Infol'llllition 
from the education recorda of a ltudent 
without the written conaent of the parente "1f 
the di.cIoeure 1~1) To other 1ICh001 
offidale. Including teaeben. withtn the 
educational iDetitution or LEA wbo have 
been determined by the qency or inatltution 
to have legitimate educational interests 
• • ." In that tnrormation.1naen iliue. 01788 

59. Ifplacement decilions are made at the 
time the lIP i. developed. how Can a private 
school repreaentaUve attend the meetins? 

Generally. a child who require. placement 
. 	tn either a public or private reeidentlal echool 

ha. already been rece1vtDs epedal education. 
and the parenti end ecbool penormel have 
often jotntly been Izlvolved oYer a prolonaed 
period of tUne tn attemptins to fiDd the moet 
appropriate placement for the child. At lOme 
paiDt In tIaiI pt'OOII!II8 (e.,.. at a me.tIDg where 

. abe dUld'e cammt IEP II beIns reviewed). the 
Pl*ibUitJ 01~IMbooI placement
DlIIht. be pr~y ether the JNU'llllte or 

school pereonnel. If both qree. then the 
matter would be explored with the residential 
school. A .ubuquent meetins would then be 
conducted to finalize the lIP. At thiI meeting. 
the public agency must eNure that a 

. representattve of the re.ldential .chool either 
(1) attende the meeting. or (%) partldpate. 
through indiVidual or conference telephone 
caUt. or by other meaDS. 

. eo. 11 the lIP a performance contract? 
No. Section soo.35O muesli clear that the 

IEP i, not a performance contract that 
ImpoJelJ liability on a teacher or public 
"ency if a cblld with a disability doee not 
meet the lIP objec:t1vel. While the a88DCY 
mu.t provide special education and related 
servlcn tn accordance with the IEP of each 
child with a di.ability. the Act doee not 
require that the qency. the teacher. or other 
penon. be held accoontable if the child doee 
not achieve the pvwth projected in the 
written Itatement 

PART 301-PRESCHOOL GRANTS 
FOR CHILDfIEN wmt DISABILITIES 

2. The authority citation for part 301 
continue8 to read as follow8: 

Authority: 20 US.c. 1419. urul!ll8 otherwise 
DOted. . 

3. Section 301.1 i8 amended by 

revising paragraph (a) to read as 

foUowa: 


f 3Ot.1 What .. ttMt ........... Gnnts for 

CtIIdNn wilt! DIIIIbIttIN progrwn? 

(a) Providing special education and 
related 8ervices to children with 
diaabilitie8 aged three throush five 
yean. and. at a State'8 discretion. 
providing a free appropriate public 
education to two-year-old children with 
di8abilttie8 who will reach age three 
during the school year: 

1101.2 (Amended] 

4. The heading for I 301.2 in the table 
of contents ia reviaed to read "Who i8 
eligible for an award?". 

6. Section 301.3 ia amended by 
revising pe.ragraph8 (a} and (c) to read 
8S follows: 

t 301.3 wtwIldndiI of ~ nwy be......., 

(a) Provide subgrants to LEAl and· 

IEUs to allsl8t them in providing special 
education and related 8ervice8 to 
children with dillabillti~s aged three 
through five years. and. if consiatent 
with State policy. provide a free . 
appropriate public education to two
year-old children wi1h diaabilltiea who 
will reach age three du.riD8 the lChool 

. year. whether Of DOt t1tote children are 
receiviDg. or have JeCeived. aerviGet_ 
aderPart H of tbaAct. 

(c) Provide direct and IIUpport lIervices 
from the SEA to children with 
disabilities aged three through five 
yean. and. at the State's discretion. 
provide a free appropriate public . 
education. in accordance with the Act. 
to two-year-old children with 
disabilities who will reach age three . 
during the school year. whether or not 
thole children are receiving. or have 
recel\'ed. lIervices under Part H. 
(Authority: ZO U.s.c. 1419) 

6. A new I 301.6 is added to Subpart 

A to read as foUows: 


t 301.1 Doell P.n H of the Act appty to 

~... cIIIdIwI wtth dIMbItItIeS? 


Part H of the Act does not apply to 
any child with disabilities receiving a 
free appropriate public education. in 
accordance with Part B of the Act. with 
funds received under the Preschool 
Grants program. 
(Autbm1ty: ZO U.S.C. 1419(8)) . 

7. Section 301.10 ill am8ftded by 

revising paragraph (b)(2) to read as 

follows: 


t 301.10 How doea. State become 

IiIIII* to reoetve • ..,..n 

• 

(b) • • • 
(2) The State has' policies and 

procedures in its State plan under 34 
CPR part 300 that a8sure the provision )1 
a free appropriate public education

(i) For all children with disabilities 
aged three through five yean in 
accordance with the requirements in 34 
CPR part 300; and 

(ii) For any two-year-oJd children. 

provided services by the State under 

301.30(b)(3) or by a LEA or JEU under 

301.3O{a)(2); and 


• 

8, Section 301.30 is amended by 


revising paragraphs (a). (b)(2). and (d), 

and adding a new paragraph (b)(3] to 

read 8.1 follow8: 


t 301..JO How doea • State cllstrtbute the 

.... m0NY7 


(a) A 8tate 8haJJ distribute at leasl 75 
percent of its grant to LEAs and lEUs to 
be uaed to provide: 

(1) Special education and related 
. service8 to children with disabilities 
aged three through five yean: and 

(2) If can8istent with State policy. a 
free appropriate public education. in 
accordance with Part B. to two-year-old 
children with diaabilities who will reach 
.. three dwins the achool yellr. 
whether or nat thOR children are 
receiving or heve recetved. ~ 
ILDder Pm H of the Act. 

(b) • • • 
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(2) The provision of direct and support 
services for children with disabilities 
aged three through five years; and 

(3) At the State's discretion. the 
provision of a free appropriate public 
education to two-year-old children with 
disabilities who will reach age three 
during the school year. whether or not 
those children are receiving. or have 
received. services under Part H of the 
Act. 

(d) If a State provides services to 
preschool children with disabilities 
because some or all LEAs and IEUs are 
unable or unwilling to provide 
appropriate programs. the SEA msy use 

. payments that would have been 
available to those LEAs or IEUs to 
provide special education and related 
services to. children with. disabilities 
aged three through five years. and to 
two-year-old children with disabilities 
in accordance with paragraph (b)(3) of 
this section. residing in the area served 
by those LEAs and IEUs. 
(Authority: 20 U.S.C. 1414(d). 1419(cJ(2}. 

1419(£)) 


Appendix 
(Not to be Codified in the Code of 

Federal RegulatioDa) 

Appendix 


Analysis ofComments and Changes 

(Nota: This appendix will not be codified in 
the Code or Federal Regulations.) 

The following is an analysis of the 
comments and of the changes in the 
regulations since publication of the 
NPRM on August 19. 1991 (56 FR:41266). 
Substantive issues are discussed Under 
the section of the regulations to which 
they pertain. Minor changes made to the 
language published in the NPRM-and 
suggested changes the Secretary is not 
legally authorized to make under 
applicable statutory authority-are not 
addressed. References to section 
numbers in this appendix are to the final 
regulations. 

Assistive Technology Device: Assistive 
Technolosy Service (§§ 300.5 and 300.6) 

Comment: One commenter requested 
that the proposed definitions of 
"ass.istive technology device" and 
"assistivetechnology service" be 
modified to make them as educationally 
relevant as possible. Another 
commenter stated that. in the definition 
of "i8sistive technology service" 
(§ 3OO.6(f)). the term "children" should 
be used in lieu of "individuals," Another 
commenter suggested that each State be 
required to include in the State plan its 
system for providing information and 
technological assistance for LEAs 

regarding assistive teChnology 
acquiSition. . 

A commenter requested that 
procedures for detennini.ng when a child 
needs assistive technology be added to 
the nnal regulations. Another 
commenter requested that evaluations 
be done by personnel qualified to assess 
the technological needs of children with 
disabilities. Another commenter was 
concerned that school personnel would 

. not have the training and knowledge to 
provide required services. 

Discussion: The defmitions of 
"assistive technology device" arid 
assi8tive technology service" are taken 
from sections 602(a)(25) and 602(a)(26) 
of the Act. and there is no authority to 
change the substance of those 
definitions. However. the requirement in 
§ 300.308 limits the prOvision of assistive 
technology to educational relevancy-
Le.• an.assistive technology device or 
service is only required if it is 
determined.. through the IEP process. to 
be (1) special education. as defined in 
, 300.17. (2) a related service. as defined 
in I 300.16. or (3) supplementary aids 
and services required to enable a child 
to be educated in the least restrictive 

· environment. The Secretary believes 
that the effect of I 300.308 is to limit the 

11 
· provision of assistive technology 

devices and services to those situations 

in which they are required in order for a 
child to receive FAPE. 

The Note folJc.wing "assistive 

technology service" in the NPRM 

explained that, except for replacing 

"child" for "individual." the definition is 
taken directly from section 602(aj(25}
(261 of the Act. The term "individuals" 
was inadvertently included in paragraph 
(f) of that definition. Therefore. that term 

is being changed to "children" in these 
final regulations. 

The Secretary believes that while an 
SEA. at its discretion. might choose to 
provide technical assistance to LEAs 
about a8sistive technology or other 
provisions required in this part. it would 
be inappropriate and burdensome to 
require that a State include a description 
of a technical assistance system on 

· assistive technology in the State plan. 
It is not necessary to add procedures 

for determining the need for assistive 
technology services because this 
determination is made as part of the 
individual evaluation of each child 
required in It 300.530-300;534. These 
evaluations must be done by qualified 
individuals. as speCified in 
§ 300.532(a)[3). 

In instances where LEA personnel do 
not have the knowledge to provide 
assistive technology services. funds 
under this part may be used to obtain 
the necessary expertise. and. if 

appropriate. to train existing school 
personnel. The Secretary does'not 
believe that further guidance is needed 
on the mattera raised by these I 
commenters. . 

Changes: In , 300.6(0. the clause "or 
are otherwise substantially inv'olved in 
the major life functions of individuals 
with disabilities" has been revised to 
substitute the term "children" for 
"individuals." . 

Autism (§ 3OO.7(b)(t)) 
Comment: Some commenter8~ 

proposed that the phrase "generally 
evident before the age of three'~ be 
eliminated because it may result in 
exclu~ children who exhibit those 
characteristics after age three. One 
commenter requested that the : 
regulations clarify that autism is a 
medical diagn08is. while another 
commenter asked if a medical diagnosis 
would be required for this disability. 

Discussion: The reference to ~ge three 
is not an age limitation. but merely 
indicates that children identified as 
having autism generally exhibit 
h .. f thi di b'li b f 

c aractenstics 0 s sa 1 ty: e ore 
age three. The Secretary does n~t agree 
that a medical diagnosis is required to
determine whether a child falls within 
th di bil f" Th 

e 'sa 'ity category 0 "autism. e
definition of "children with disabilities" 
in , 3OO.7(a)(1) states that the term 
means "those children evaluated in 
accordance with § I 300.530-300.534 
• • •. " The required procedures: in those 
sections are broad enough to ensure that 

diagnostic and placement decisions are 
based on comprehensive information 
about the child. including medical 
information that may be needed to 
determine whether the child has.a 
disability and is in need of special 


education and related services. ' 

Changes: None. 
 I 

Comment: Several commenters raised 
issues regarding the characteristics 
listed in the definition of "autism." For 

' example. 80me commenters state,d that 
the proposed defInition implies that a 
child must exhibit all of the 
characteristics listed to be considered to 
have autism. In addition. a comm,enter 
asked that impairments in the . 
development of social relationships be 
added to the list of characteristics. 
Commenters raised two concems:about 
the term "stereotyped movements"
that the term is too vague and tha,t. in 
some instances. older children m4y not 
exhibit stereotyped movements. : 

One commenter proposed that the 

phrase "that markedly restricts ' 

activities and interests" be included 

after "generally evident before ag!! 

three" to be consistent with the ' 
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definition of "Pervallve Developmental 
Disorder" in the DiagDOitic and 
Statistical Manual of Mental Disorders 
(DSM-IU-R). Several commenters 
raquested that the term "Pervasive 
Developmental Disorder" be included to 
ensure that the definition is not 
restrictive. One commenter requested 
that a statement be added noting that 
the term "autistic" does not include 
children with "autistic-like tendencies." 

Discussion: The definition In the 
NPRM was not intended to requ.\.re the 
presence of all of the characteristics 
listed. nor to be an exhaustive list of 
characteristic· Children with autism 
must have impalrm~nta In bOth 
communication and aocia.Ilnteraction. 
In addition. there are other 
characteristics that are often. but rim 
always. aSlociated with autism. The 
term "Itereotyped movements" il uaed 
by moat special educators and medical 
and health professionals to deacribe 
behaviors of many children with autilm. 
The phrase "that markedJy reltricta 
activitiea and interelta" d08l nol need 
to be added becaU8e II il implidt in the 
definition. Children with "autiltic-like 
tendencies" are Included if they meet 
.tbe definition of "autism." Incluaion of 
the definitiOl1 of "Pervasive 
Developmental Dllorder" is not needed 
because the definition of "autism" II 
sufficiently broad to encompass dilldren 
who exhibit a ranae of c:baracteristica of 
autism, 

Changes: The definition hal been 
revised to (1) include. in the first 
sentence. characteristica senerally . 
common to cbildren with autism. and (2) 
list. in the aecond &entenca, "Other 
characteriltics often anodated with 
autism· ••." 

Comment: Several commenters 
requested that the last aentence in the . 
definition of "autism" reaardina the 
exclusion of cbildren with 
characteristics of the disability "serious 
emotional disturbance" be eliminated. 
They indicated that lOme c:.haracteriatica 
of autism are similar to eome 
characteristics of serious emotional 
disturbance. A few commentera Ilated 
that. in the past. autism was da.eai6ed 
under the definition of "serious 
emotional disturbance," 

Discussion: A clarifying chanse has 
been made in the definition. However. 
the Secretary believea that It ie 
important that the regulations 
d.ieti.Dguiah between serious emotional 
disturbance and autism because 
children may exhibit characteristics of 
both disabilities, WhUe the commenters 
are correct that. in the past. autism was 
included in the category of "IeriOUB 
emotional disturbance," the current 
ftIUlationa mclude "autism" in the 

category of "other health impaired." The 
legislative history of Public Law 101-476 
indicates that autism has suffered from 
an Inaccurate Identification with mental 
illness. and that the deiignation of 
autism as a.disability category Is meant 
to clarify It as a developmental 
disability and not as a form of mental 
Illness, (See House Report No. 101-544. 5 
{1990).) 

Chanses: The last eentence of the 
definition of "autism" has beenmodlfled 
to clarify that the term does not apply If 
a child's educational performance Is . 
adversely affected primarily because the 
child haa a serious emotional 
disturbance. 

Troumatic Broin Injury (l300.1(b)(U)) 

Comment: A commenter 8uae8ted 
that the first sentence of the proposed 
definition of "traumatic brain Injury" be 
amended by adding "acqu.\.red" before 
"injury," and IUbstituting "impairment" 
for "maladjustment", The commenter 
al80 pointed out that "functional 
disability" and "psycholocial 
impairment" resulting from an injury to 
the brain are not alwaYI mutually 
exclusive. and recommended that the 
definition be amended to allow for both . 
Ooe commenter requested the inclusion 
of adverse effects on social-emotional 
development. not just academic 
performance. 

Discussion: The Secretary a.grees t"'at 
the definition of "traumatic brain injury" 
should clarify that the Injury (1) 0CCW'8 
after birth. and (2) relulta In total or 
partial functional disability. or 
Plychosocia.1 impairment. or both. to 
provide a more accurate and 
comprehensive description of dilldren in 
this disability category. It Is not 
neceH&ry to Include a Itatement of 
adverse effecta OD.lOcial-emotional 
development In the definition because 
sodal-emotional developmental 
consequences may be reDected In 
adverse effecta on educational 
performance. 

Changes: The definition has been 
revtaed to Incorporate the commenter's 
lusgeationl. to the extent indicated in 
the above discussion. 

Comment: Some commenters· 
requested clarification a8 to whether 
medical verification or physician 
documentation would be required. In 
addition. a few commenters requested 
that specific a88eaament procedures be 
developed and required, One commenter 
stated that LEAa do not have 
iDdividual.a akilled In alseHins cbildren 
with traumatic brain injury and 
expresaed concern about useeament 
costa. 

DisCU6Sion: The definition of "children 
with disabflities" in I 3OO.1(a)(1) states 

that the term means "those children 
evaluated In accordance with 
11300.53()-.300.534· • .... The required 
procedures in those sections are broad 
enough to ensure that diagnostic and 
placement decisions are,based on 
comprehensive information about the 
child, including medical information If it 
is needed to detennine whether the 
child has a disability and is in need of 
special education and related services. 
There should not be a significant 
increase in the cost of assessing children 
with traumatic brain injury. since these 
children are beins currently assessed 
and are receiving special education. 
although they are identified as haVing 
other disabling conditions, The 
establiahment of a separate category 
should facilitate the development of 
improved U8eHment and program 
planning efforts. These efforts. tQ8ether 
with improved personnel training, 
showd help to ensure that required 
personnel in LEAs are appropriately 
skilled in the identification. evaluation.. 
and placement of children with 
traumatic brain injury. (See House 
Report No. 101-544. 5 (1990).) 

ChtllltlftS: None. 
Comment: Several commenters 

requested clarification as to whetber 
there is any overlap between the 
definitions of "traumatic brain injury" 
and "other health impaired." The 
commentera asked If an injury resulting 
from infection. tumor. fever. exposure to 
a toxic substanca. or near-drowning 
would be considered a traumatic brain 
injury. A commenter also requested that 
the definition not exclude other acquired 
brain injuries when the resulting 
functional areas of disability are similar 
to the disabllitiel resulting from 
traumatic brain injury, 

DisculttJio/L'The term "traumatic brain 
injury." as used In profe8lional practice, 
appliea only to children with acqu.\.red 
brain injuries caused by an external 
physical force, It ~oel not apply to 
injuries caused by internal occurrences. 
IUch as infections. tumors. fever. and 
exposure to toxic substances. Children 
whose educational performance is· 
affected as a result of acquired injuries 
to the brain caused by internal 
occurrences may meet the criteria of one 
of the other disability categories. such 
as "other health impaired," "specific 
learning disabilities," or "multiple 
disabilities," The definition of 
"traumatic brain injury" doel Include an 
acquired injury to the brain caused by 
the external phyaical force of near· 
droWBlnB· 

Chanses: The phrase "or by an 
mternal OCC\lJTence such as a stroke or 

http:requ.\.re
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.. aneuryllD" baa beea deJetedfrom the 
fint sentence of the deftD.iUoD. 

Comment: A COIIUDeDter .....tad 
that the ward "mild" be deleted from the 
second senteoce ofthe definitiOll of 
"traumatic: brain injury." ADother 
commenter asked thai deacriptiona of 
the degree of a c:hiId'slmpairment be 
eliminated from the definition. 

Discussion: The Secretary believes 
that the degree of impairment is not a 
factor in determining whether a child 
has a "traumatic braiD Injury." 
Therefore. the terma "mild." "moderate, H 

and "severe" should be deleted from 
this definition. The factors for 
determinill8 whether: c:hiId is eli,sible 
under this disability cst.ry for 
services under part 8 ant (1) an acquired 
injury to the brain csu.aed by an external 
physical force resulting in totaJ or . 
partial functional disability or 
psychosoc:iaJ impairment that adversely 
affects educational perfonuance. and (2) 
a need for special education and related 
services because of that disability or 
impairment The particular services 
provided 10 the child are determined OD 
an individual basis. ThUs. as long a. tha 
factors described above are met. 
children are eligible whether or not they 
have mild. moderate, or severe 
impairmenta. 

Changes: The descriptions of degree 
of impairment (mild. moderate. and . 
severe) have been deleted from the 
definition. 

Rehabilitation Coun!leJins Services 
(§ 3IXJ.18(b)(10)) 

Comment: Some commenters 
indicated that rehabilitation counseling 
services should be provided by State 
vocational rehabilitatioD agencies under 
title [ of the Rehabilitation Act of 1973. 
and not be a requirement under thill 
part. Commenten al80 expreaeed 
concem regarding the potential 
responsibility and the financial burden 
to LEAs to provide servicell that were . 
previouilly the respoMibility of other 
agencies. as well as the inability of 
LEAs to commit the resources of other 
agencies. Two commenters requested 
that the definition of "rehabilitation 
counselill8 semcell" be broadened to 
mention additional services. A 
commenter requesled clarification about 
the inlent of the new requirement. 
especially with respect to semcee 
provided under the Rehabilitation Act of 
1973. 

Discussion: Public Law 101-418 added 
"rehabilitation counseling" a8 a type of 
"counseling aemcs" in the list of related 
services in pert 8. The Report of the 
House Committee on Education and 
Labor on Public: Law 101-478 describes 
rehabilitation counseling 811 an 

iDrportant retated IMIrYice in epedal 
educ:ation. al weD ae an Important 
transition service in pnpa..rin8 etodeDta 
with disabllfti8e for emploYment or 
postsecondary education. In addition. 
the report stat... "It is the inteot of the 
Committee that rehabilitatioD 
counselill8· • • be provided to aU 
students with dillabilities for whom thie 
service is necessary for the achievement 
of the·individualized education 
program." (See Hou8e Report No. 101
544.7-8 (1990}.) 

"Rehabilitation counseling lIervices," 
88 defined in I 3CX!.16(b)(10). includes a 
variety of 8emcee. such as career . 
development, employment coun8eling. 
and employment preParation. The term 
alilo includes vocational rehabiUtation 
servicee provided to studente with 
disabilities under the RehabiUtation Act 
of 1973. The Secretary believes that the 
definition ie broad eftougb not to require 
the listing of additionaillervices. 

Because "rehabilitation counseling 
services" is a type of related eervice 
under "couneeUns servlcee" tn. part B. 
public agencies must provide that 
service to any student with a disabiUty. 
if the.IEP team determines that the 
service ill required to aSllillt the student 
to benefit from special education. Aa 
indicated in the discullsion to the 
comment that follows. rehabilitation 
counseling may be provided by existing 
LEA staff. if they are qualified under 
1300.15 to provide those lIervices in 
areas appropriate to their diacipltnes. 

The Secretary recogni%es that LEAs 
do not have the authority to commit the 
I'eIIOUfCe!! of another agency. However. 
the SEA is responllible-tbrough the use 
of interagency agreements required 
under I 300.151. or other meana-to 
ensure that semcell that would bave 
been provided by other agencies win 
continue to be provided. either by thoae 
agencies. or by the LEA rellponsible for 
prOviding F APE 10 the child. In 
accordance with I 300.150. States may 
not permit LEAs to use funds under trull 
pert to provide or pay for services that 
would have been paid for by a health or 
other agency pW'lluant to policy or 
practice but for theJact that thelle 
services are now included in a student's 
IEP. 

Changes: None. 
Comment: Many commentera 

requested that the term "qualified 
counselill8 profesllional" be deleted 
from the dermition of "rebabilltation 
counseling servicell." They were 
concemed that it would add a new 
personnel category that would require 
State8 to adopt new certification or 
licensure standard •. and preclude the 
continued provision of services by 
existing school staff. who are otherwise 

.'quaI:IfIed.... 

DiacutItlion: The Secretary believell 


that ext.tma tdtool staft' (e.g.. 

prevocationaJ COUJlseloftl. wortc-study 

coordina~.ors~aleduc8rton 
teachen). who are qualified under 
I 300.15. should be permitted to provide 
rehabilitation counselill8 services 
appropriate to their discipline~. The 
qualifications of personnel providing 
those serviCe!!. 11ke the qualifl~tion8 of 
personnel providing other services, is a 
matter to be determined by each State. 
The method used to specify the 

. qualifications of personnel (e.g .. 
certification. licensure. or registration) is 
aillo a matter that 18 left to State 
diacretion. I 

Chanaes: The term "8 qualified 

counseling profe88ional" bas ~D 

chqed to "qualified personneL" 


Social Work Services in School!l 
(300.1tJ(bX12)) . 

COl11l1lent: A large number of 
commeuters did not support the 
proposed deletion of "in school." from 
the defi.oitiOD of "social work aervices," 
and requested that the current term 
"sociaJ work. services in schools" be 
retaiDed in the final regulations. These 
commentera stated. amoll8 other 
reason-. that the existing term helps to 
e'1sure that the lIervices provided will be 
educationaJly relevant and dinic:tJy 
linked to the lEP. Some commenters 
requellted that the term be changed to 
"school &OCial work. aervices." 

A few commenters supported the 
deletion of "in schools" from the defined 

. term. al8ertiq that the change ~ouId 
enable broader aervic:ea to be provided. 
ODe commenter IItated that the 'propoaed 
chall8e would allow Ichoola and other 
public and private agenciell to work 
together in proVIding appropriate mental 
health aervices to c:hiIdren with 1.serioUl 
emotional disturbance. 

Another commeDter requested the 
followill8 changes: (1) Substituting 
developmental "history" for 
developmeDtal "aaaessment." (2) adding 
the phrase "makins home visits.~ to be 
consistent with the definition in 34 CFR 
303.12(d}(11}. and (3) changing ·1 

"mobilizing" to "ldentifyill8 and ~ 
coordinetin8." A few commenters 
requested that the qualifications:of 
social workers be clarified. Commenters 
also ursed that &emcee be provi~ed by 
credentialed school social workers. 

DiSCUSfJjon: The phrase "in schools" 
wa. propoeed to be omitted from the 
defined term becaU8e the Secretary 
believed that public agencies 
understood that phrase to limit the 

i 
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setting in which social work could be 
provided as arelated service. The , 
comments received make clear that this 
is not the case. The substance of the 

, definition, which was not propose~ to 
be amended. permits these services to 
be provided in any environment, 
including a child's home. if they are 
required to assist the child to benefit 
from special education. 

Because the term "aocial work 
services in schools" has been used in 
this part since 1917 and is commonly 
accepted by LEAs and other public 
agencies throughout ,the Nation. the 
Secretary does not believe that it is 
necessary to change the term to "school 
social work services" or to make other 
changes to the sub.tance of the 
definition. 

Social work service. in schools must 
be provided by penonnel who are 
qualified under 1300.15. The 
qualifications of penonnel providing 
those services i. a matter to be 
determined by each State. The method 
used to specify the qualifications of 
penonnel (e.g., certification. licensure, 
or registration) is also a matter that is 
left to State discretion. 

Changes: The phrase "in schools" has 
been retained in the defined term. , 

CC'.'1Iment: Several commentel'l 
requested that. in 1300.16(b)(12)(iv), the 
goal of receiving "maximum benefit" be 
deleted. These commenten asaerted 
that "maximum benefit" exceeds the 
legally required standard for providing 
FAPE. Some of the commenten stated 
that the phrase "to receive maximum 
benefit from his or her educational 
program" is inconsistent with the 
decision of the United State. Supreme 
Court in Board ofEduCDtion v. Rowley. 
458 U.S. 176 (1982)-that part B does Dot 
entitle children to maximization of their 
educational potential, but only to 
educational benefit. 

Discussion: The definition of "social 
work services in schools:' included at 

, 1300.12(b)(12) of the current regulations 
has remained unchanged since 1917. The 
phrase "to receive maximum benefit." as 
used in that definition. was intended 
only to provide that one activity canied 
out by penonnel qualified to provide 
social work services in schools is to 
mobilize resources so that a child can 
learn as effectively as possible in his or 
her educational program. This provision 
did not set a legal standard for that 
program or entitle the child to a 
particular educational benefit. However. 
because of the commenten' concerns 
that the phrase "to receive maximum 
benefit" appeal'l to be inconsistent with 
the Rowley decision. the Secretary 
believes that the phrase should be 
revised. 

Changes; Section 300.16(b}(12)(iv) has 
been revised to read: "Mobilizina school 
and community resources to enable the 

, child to learn as effectively as possible 

in his or her educational program." 


Transition Services (§ 300.18) 

Comment: A large number of 
comments were received on the 
proposed Note following the definition 
of transition services. The majority of 
commenten requested ,that the last 
sentence of the Note be revised to delete 
the statement that the listed activities in 
the definition are only examples of 
different types of post-school activities. 

, anI!. instead. to specify that the listed 
, activities are the minimum that must be 

provided. Other commenten requested 
that the listed activities be permissive 
and not mandatory. One commenter 
requested that the final regulations 
define the limits of transition services. 
(See other comments on transition 
services relating to II 300.344-300.341 in 
this appendix.) 

Discussion: The Secretary agrees with 
commenten that the statement in the 
Note-that the listed activities are only 
example......alust be deleted. The statute 
defines both "transition services" and 
"individualized education program." 20 
U.S.C. 1401(a)(19) and 1401(a)(2O). 
Paragraph (D) of the definition of IEP 
provide. that an IEP must include a 
statement of the needed transition 
service. for students with disabilities 
who are 16 yean of age or older, and for 
certain students below age 16. The 
Secretary interprets these provisions to 
require that. at a minimum. the IEP team 
for each student must address each of 
the areas listed in I 3OO.16(b)(2)(i) 
through 1300.18(b){2)(iii) (as 
incorporated from section 602(a)(19) of 
the Act). and determine what services 
are needed by the student in each area. 
H the IEP team determines that no 
services within a particular area are 

, needed by the student. the IEP must 
Include a statement to this effect. and 
the basis upon which tltat determination 
was made. See 1300.346(i..}. 

Although the defmition of transition 
services in 1300.18 includes a specific 
list of activities. that list is not intended 
to be exhaustive. The Secretary does not 
believe that further guidance is needed 
regarding the limits of transition 
services. 

Changes: The last sentence of the 
Note following I 300.18 has been revised 
to delete the statement that the listed 
activities are only examples of different 
types of post-school activities. 

Comment: One commenter requested 
clarification of what is meant by the 
term "outcomes:' as used in "outcome
oriented process." Some commenten 

requested clarification of the term 
"coordinated." as used in "a 
coordinated set of activities." A few 
commenters requested that recreation 
and leisure. and orientation and 
mobility. be added to the coordinated 
set of activities. 

A few commenteNi requested that the 
term "if appropriate" be deleted as a 
modifier of the phrases "acquisition of 
daily living skills" and "functional 
evaluation." stating that these activities 
are needed by all students. Another 
commenter requested deletion of "if 
appropriate," stating that the IEP is 
already individualized. 

One commenter requested an 
emphaSis on the responsibili Iy of 
schools to prepare students with severe 
disabilities to work and live in the 
community. Another commenter 
requested that the definition emphasize 
the importance of involving the student. 
parents, other family members. 
employen. and other community 
representatives earlier in the student's 
educational process. One commenter 
requested a definition of "functional 
vocational evaluation." 

Discussion: The term "outcome," as 
used in the phrase "outcome-oriented 
process," refers to the results. or 
intended effect. of the activities on a 
student. The secretary interprets the 
term ",coordinated" 10 mean both (l) the 
linkage between each of the component 
activitie. that comprise transition 
services. and (l) the interrelationship 
between the various agencies that are 
involved in the provision of transition 
services to a student. With respect to 
the comment on "outcomes and the 
request to clarify the term 
"coordinated," the Secretary does not 
believe that further guidance is needed 
in these regulations. It also is not 
necessary to specify recreation and 
leisure. and orientation activities 
because they could be included under 
ather post-school adult living objectives. 
As used in 1 300.18. the term "if 
appropriate" is incorporated from the 
statutory definition of transition 
services. 

It is not necessary to emphasize the 
responsibility of schools in preparing 
students with severe disabilities for 
postschool activities. since transition 
services are to be prOVided to each 
student who is eligible for those 
services. 

The Secretary agrees with the 
commenter that it is important to 
involve students. their parents. and 
appropriate community representatives 
as early as possible in the educational 
proceaa--to facilitate a smooth 
transition from school to employment. 
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HOWWftl'. It ill DOt applOlpdat. to add 
tb1a .. a reqo.treuwmt In the defiDition 
under t "II. It Ileo II DOt necetl8l'J' 
to add a deflnjtion of '"func:tkmaJ 
vocational evaluation." The term ia 
intended to be ,ufftdeDtJy broad to 
enable States and LEAl to iDdude 
wbatever eervIcetJ or adivities are 
detemdned appropriate for individual 
students. 

ChangetJ:None. 
Full Educational Opportunity Goal
Data Requirement (§ 3/10.1.24) 

Comment.: Two commenten requested 
clarification reprd.iJII whether the 
effect of the removal of tb1a section wal 
lIizlt,iy to require data to be lubmitted 
separately from the Stata p1aD or 
whether the data requiremenu would be 
lesl aped.6c or otberwiae IUbitaDtively 
different 

Discussion: When the orisina1 
regulatioDB in tbia part were published 
in 1977. States were requited to ,ubmit 
State plana on &D &DDual basis. State 
plans are now submitted on a triennial 
basis; but the data for the Part B 
program are required to be submitted 
each year as pa.rt..of the Department's 
Annual Data Report under lection 818 of 
the Act. TbJa change does not affect the 
substance of the data requirementl. 

ChallJJBs: None. 

Child IdBllti!icotion (§ 3(XJ.IZ8, No~ 2) 

Comment.: One commenter feh that 
the iasue of ooord.lnation between the 
Part Band Part H programs wal so 
important that It should be addresaed in 
the regulation rather than a note. The 
commenter requested clarification 
regarding the responsibiUty of the Part H 
lead agency when It Is not the SEA. 
Another commenter llU88ested that the 
two agenciel be required to coordinate 
child find actlvitiel with other agencies. 
Other commentere requetted 
clarificatiOn of the componentl of tbeee 
activities and applicable procedural 
safeguards. One commenter queetioned 
whether Part B requiree child find 
activities for children from birth to two . 
yeai'll of age. 

DiSC4.lSsion: A epedflc provision 
requiring the lead agency for Part H to 
coordinate itl child find eyatem with all 
other child rand efforts in the State. 
inciudiDg those under Part B. I. 
contained in 34 CFR 303.321(C). 
Therefore, a Note followlns I 3OO.l28111 
sufficient to address the importanClt of 
effective coordination between the two 
programs. . 

The Secretary beHeves that. in States 
where the SEA and the lead agency for 
Part H are different. effective 
coordination between the two agenciee 

I Is essential to the implementation of the 

child find actlvidel. Thel'l8t1ll'e ad 
exteot of that participation m1llt be 
included ill the State plan. With the 
agreement of the SEA. the Part H lead 
agency may undertake the aetaal 
implementation of child find efforta for 
infants and toddlers with dilabilltiet. 
However. the SEA remains reeponsible 
in aU evenbl for enS1lring compliance 
with aU child find requbemenbl. 
inchu:Uns thotIe rellltin8 to the 
evaluation of children. 

With tMped to the ecope of the cbDd 
find requiremeata under tbie put. the 
Secretary interp!ebl thote requirememJ 
to apply to aU childreo from birth 
througIIlM"ftlJ-One. 

ChantJft.· Note 2 has been remed to 
reflect the above dilCaUion. 

AuiativlI Tec.luJtJloa:t (§3IJO.3OB) 

Comment· A few commenten 
queetioned the Department's authoritJ 
to require aHlwtive technology devices 
and tervicel under I 300.308. Itating 
that the only new statutory provtliOl1l 
affectiDg Part B aft the deftnitiou of 
the.. lenna in 20 U.s.C. 1401 (a)(25) and 
(a)(ze). 

Several commenterl Nqoetted that 
the provisione on aalliltive technology 
device. and eervk:eI be amended to 
clarify that the COlt of penonal or 
medical devices should be borne by 
paren.. or other public qenciee and not 
educational agencies. A few 
commentera requeettd that the fIDal 
regulations clarify that 81l aeaist:ive 
technology device caD be taken home by 
a child if it Is needed to complete a 
homework a81rignment other 
commentere atated that devices should 
be used only at echoot. One commenter 
suggested that. with respect to a child's 
need far anlstive technology devices 
and services. the phral!e "foUowtns 
evaluation of such needs" be added to 
propOlled I 3OO.308{a). 

Dillcusaion: The Secretal'J' believes 
that the requirementl for amative 
technology In this part are fully 
authorized by law. The report ofthe 
Houee Committee on Education and 
Labor on PubUc Law 101-478 elater. 
••• The Committee 11 aware Ihatli.Dce the 
paaaase of the Education of the Handicapped 
Act. advances In the development and uae of . 
assiative tedlnolo!nt han p!'O'V1ded IU!W 
opportunltiea lOr chlIdren with maDY 
disabilities 10 putldpete in ed1Icationa.\ 
pl'lJll'lUDll. Far maD')' cbikir8II aDd yoath wttl:i 
disabilities. the proviaitm ol8lliaUYe 
techDoJOID' devicelt aod I8l'ViceI w!.U rede.Ii.oe 
"an appropria Ie placemeJ:lt lD thel... 
restrictive enviromDat" aDd allow "..ter 
Independence and producttvlty • • •. 

11M! Commlnee bllJ tncorporatlll definitiOftl 
for .set.ttve technology IIIrvioe and ueisttN 
tec.hno100 dmce in order· • • (2) to 
Inereaae the eWVI!DIIIII of a_'dYe 

i 

The Secretary bellevea that a88istiv8 
technology devices and eervtOetl ma, be 
e188l1t1a1 to the proYision of f'APE to 
certain chiIdreD with disabWtiea. 
Section 300._ provides only that theee 
devicel and eervicee muat be made 
avaUabie if they are l'eqoireci!Bnder 
current proYIliona of the repletione 
relatin8 to epecia1 education. related 
aeme.. and .upplementary aids and 
services. . 

A determination ae to whether an 
aaaiattve tedmology device of lervice Ie 
required in order for a child to recetYe 
FAPE lD'O.It be made on an individual 
basil uetns the evaluation prOcedures, 
the proc:edurea for developq 1EPlI. and 
the procedurea for placement described 
in these regulationl. Similarly. a 
decillion aa to whether 8 child may use a 
device or eervice in eettinga other than 
the ctUJd', ec.hoo1 (e.g., the child's home 
or other parte of the community) a1eo 
must be made on an individual basis. 

Under t 300.30'1. a public aaency may 
use whatever State. local Fed.eraL and 
private sources of support areavaUable 
to provide or pay for servicea,:mcludins 
aest.tfve technology servicea nr deviceL 
Theae services and devices must be 
provided at no cost to the child or 
parent under II 300.8 and 300.300. 

The Secretary does not believe that it 
is neceseary to add the phrase: 

. "following eva1uation of auch ~eeda" 
because the concept of delerminlng 
needs baNd on evaluation is Central to 
these regulations. 

Chantlflll: None. . 
ComrneJlt Several commentere 

objected to proposed 1300.308(b~ 
reganiins the provision of : . 
eupplementary aids and .emcee for 
children who are educe ted in regwar 
classes, because the propoeed language 
implied that aeeistive technology 
devices and services under this part 
mUlt be provided to children w.ho do not 
receive epecial education and reIated 
services. : 

Discunion: Under·, 300.55O(b)(2). 
"supplementary aida and services" must 
be proYided to childreD with diaabilities 
who have been determined to be eligible 
UDder Part B and are able to be ~ 
educated mregular classe. with the use 
of thoM aida and eervice.l. ANlat:ive 
tech.oology can be • form of ., 
"suppiemeDtary e.ldI and aenic,eL" 

ChflR/!1fl!8: Sectioa 3QO.308 ha. been 
revised to make It cJe.r that assiative 

http:rede.Ii.oe
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technology devices and services must be 
provided only if they are required UIlder 
current regulations as part of a child's 
special education {I 300.17). related 
services (1300.16). or supplementary 
aids and services (I 3OO.55O(b)(2)). 

Priorities (§ 300.321(c)) 

Comment: A few commenters 
requested that the prohibition against 
the use of Part B funds for preservice 
training in 1 300.321(c) of the current . 
regulations be retained. These 
commenters expressed concern about 
duplication of effort. noting that 
preservice training is currently the 

. respOnsibility of institutiona of higher 
education. Another commenter 
expressed concern that public agencies 
would be required to use Part B funds 
for preservice education. thus diverting 
funds away from the provision of direct 
services. One commenter expressed 
support for deleting the provision if the 
change would provide LEAs more 
flexibility in using Federal funds for 
preservice training. but not if it would 
mean that universities would have 
increased availability of Part B funds for 
preservice training previouslY funded 
from other sources. 

Discussion: The Secretary believes 
that the prohibition against using funds 
under this part for preservice training 
should be deleted. as proposed in the 
NPRM. Deleting the prohibition will give 
States and LEAs the flexibility to use 
funds under this part for preservice 
training if they choose to do so. 

Chanses: None. 

Participants in Meetinss: Parent· 

Participation (§§ 3OO.344(c) and 

300.345(b)(2)) 


Comment: Several commenters 
requested that the term "if appropriate" 
be deleted from the Note following 
13OO.344(c). and that inclusion of 
students in their IEP meetings be 
required. Other commenters requested 
that the Note reflect a preference for 
student inclusion .."d clarify who makes 
the determination of the 
appropriateness. These commenters 
stressed the Importance of students 
having direct Involvement In 
determining their own programs and 
services. 

Discussion: The Secretary agrees with 
commenters that "if appropriate" should 
be deleted. and that students should be 
afforded the opportunity to participate 
and have a voica ID their own transition 
planning. Providing for the IDcluaion of 
older students in their IEP meetings Is . 
conaistent with the current provi&lona of 
this part. section 300.344(8)(4) states 
that each public: qellCY ·'aball CIUl'e 
that the meeting includes· • • the 

child. where appropria te." The Note 
following question 21 of Appendix C of 
these regulations states that "[t]he 
parents and the agency should 
encourage older children with 
disabilities (particularly those at the 
secondary level) to participate in their 
IEP meetings." The Secretary believes 
that. If a purpose of the IEP meeting is 
the consideration of tranaition services 
for a student. the public agency has a 

· responsibility to (1) invite the student to 
attend the meeting. and (2) conaistent 
with Executive Order 12606. entitled 
"The Family." inform the parents. in the 
notice required at 1300.345{a~~~~. that 
the student will be invited. Also. if L~e 
student does not attend. the public 
agency must use other methods to 
ensure that the student's preferences 
and interests are taken into account at 
the meeting. 

The Secretary believes that it is 
important to add a Note to clarify when 
the public agency is required to invite 
students to attend their IEP meetings. 
All students who are 16 ye8.l'8 of age. or 
older. "must be invited. since one of the 
purposes of the annual IEP meeting will 
always be the planning of transition 
services. Also. any student younger than 
age 16 must be invited before a decision 
about tranaition services for the student 
is made. 

Chanses: The following chanBes have 
· been made: (1) the title of 13OO.344[c) 
has been changed to "Tranaition . 
services participants"; (2) that 
paragraph has been revised to specify 
that if a purpose of the meeting is the 
consideration of transition services for a 
student. the public agency must invite 
the student. and. if the student does not 
attend. take steps to enaure that the 
student's preferences and interests are 
considered: (3) proposed Note 2 
following 1 300.344 in the NPRM has 
been revised to clarify when public 
agencies must Invite students to their 
IEP meetings; and (4) 1 300.345 (parent 
participation) has been revised at 

· paragraph (b)(2) to provide that. If a 
purpose of the IEP meeting is the 
conaideration of tranaition services. the 
notice of the meetilig must indicate this 
purpose. and indicate that the student 
will be invited. 

Comment: Several co)DD1enters 
expressed conCern about the 
requirement in 13OO.344(c)(2) of the 
NPRM that public agencies must enaure 
that IEP meetings Include. "if 
appropriate. a representative of each 
other participating agency providing the 
tranaition services· • •. " The 
commenters stated that pubUc agencies 
do not have the authority to require the 
attendance of personnel from other 
agencies. and requelted that the 

requirement be deleted. or modified to 
provide guidance on alternatives for the 
public agency to follow if other agencie~ 
fail to partiCipa te (e.g .. to require 
documentation of efforts to involve 
agencies. or to use other methods to 
ensure participation). 

A commenter requested clarification 
of the term "a representative of the 
public agency." as used in 
1300.344(a)(l) of the current regulations 
and proposed 13OO.344(C)(l) of the 
NPRM. noting that the tenns appear to 
be duplicative. Another commenter 
requested the inclusion of agency 
representatives who are needed to 
assist in planning (e.g .. case managers or 
advocates). but whose agencies are not 
necessarily providing or paying for 
transition services. One commenter 
requested that the regulation address 
the need for providing infonnation on 
accommodations in postsecondary 
education and employment that are 
required under section 504 of the 
Rehabilitation Act and the Americans 
With Disabilities Act. 

Discusskm: The secretary believes 
that LEAs need the involvement of. and 
commitment from. the various agencies 
that will participate in the provision of 
transition services to students with 
disabilities. but agrees with the 
commenters that LEAs cannot compel 
the attendance of representatives of 
transition agencies at IEP meetings. 
Therefore. the Secretary believes that 
LEAs need to adopt other methods to 
ensure the involvement of those 
agencies (e.g.• through individual or 
conference telephone calls. or 
correspondence). 

The Secretary agrees with the 
commenter that the provision at 
proposed 13OO.344(c)(1) of the NPRM 
that requires each IEP meeting to 
include "a representative of the public 
agency responaible for providing or 
supervising the provision of transition 
services" duplicates the statutory 
requirement in the current regulations at 
13OO.344(a){1) (i.e.. "a representative of 
the public agency· • • who is qualified 
to provide or supervise the prOvision of 
special education"). 

Under 1 3OO.344(a){5). participants at 
IEP meetings are not limited to j 

representatives of agencies that proVide 
or pay for the provision of transition 
services. but may include. at the 
discretion of the agency or parents. 
other individuals who can be helpful in 
planning transition sen-ices. Because 
1 3OO.344(a)(5) already provides for the 
kind of participa lion requested by the 
commenter. no further clarification is 
needed ID theae resWations. Considering 
an individual.tudent'. need for 
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realGnabl. aCOOllUllOda1iOD iD post
school envirotmienta is an. inherent part 
of transition plllJUlin8. and is implicit in 
these regulations. Therefore. it is not 
necessary to add a requirement on this 
point. ' 

Chanses: Section 3OO.344(c)(lj of the 
NPRM has been deleted. The 
requirement at 1300.344(c)(2) of the 
NPRM (designated as 1300.344(C)(1)(ii) 
in these final regulations) has been 
moduled to specify that the public 
agency must invite "a representative of 
any other agency that is likely to be 
responsible for providing or paying for 
transition services." 'A proviSion haa 
been added to specify that if a transition 
agency fails to send a representativit to 
the.lEP meeting. the public agency must 
take other steps to obtain the 
participation of that agency. 

Content of IEP (I 3OO.346J. 
Comment: A few commenters 

requested that a note be added to clarify 
that the statement of needed transition 
services must be based on current 
academic. vocational. and functional 
assessment and evaluation information. 
Some commentersrequested that the 
regulations specify that the "statement 
of needed transition services" include 
(a) goals and objectives. including short
term transitional obiectives. and (b) the 
specific special education services to be 
provided to the student. 

A few commenters requested that the 
regulations refer to a "plan" rather than 
a "statement" because this would ' 
'provide a fully developed schemata for 
implementation of services. One 
commenter requested that an exit 
planning meeting be held prior to 
graduation to determine if transition 

, goals have been met and if appropriate 
services are being provided. 

Several commenters expressed 
concern that other agenCies would 
abandon their commitment to provide 
transition services. and suggested that 
the regulations require that participating 
agencies must provide the transition 
services agreed to in the lEP. Many of 
these commenters. citing the legislative 
history of the 1990 Amendments. 
requested that the Note following 
I 300.346 be amended to clarify that the 
statement of agency responsibilities is 
intended to address shared financial 
and programmatic responsibility. One 
commenter suggested deleting the 
language regarding participating 
agencies' responsibilities. since that 
concept is already covered in other 
areas of the Part B regulations. 

Discussion: The Secretary agrees with 
commenters that it is important to base 
transition services on current evaluation 
and assessment information about a 
student that is derived from a current 

evaluation thet mee.. the requirement. . 
of II 300.532 and 300.533. 

Nothina in Part B exclude. goels and 
objectives for transition services. 
However. given that the lEP content 
requirements in 13OO.348(a) do not 
appear to be appropriate for all types of 
transition services. the Secretary has 
determined not to regulate further on , 
this point at this time. 

With respect to the request to use the 
term "plan" in lieu of "statemen .. " the 
regulation uses the terminology of 
section 602(a)(20) of the Act. The 
Secretary believes that it is not 
necessary to require that an exit 
planning meeting be held because exit 
planning should be discussed as a 
matter of COW'8e in lEP meetings on 
transition services. 

The Secretary believes that it is 
important to ensure that other agencies 
continue to provide or pay for thosa 
transition services for which they are 
financially and legally responsible. This 
position is stated in 1300.347(b) of these 
final regulations (l300.347(c) in the 
NPRM). The Secretary agrees with 
commenters that the Note following 
I 300.346 should reflect the legislative 
history of the Act regarding shared 
financial responsibilities for transition 
services. 

Chanses: A new heading for 
paragraph (a) ("General") has been 
added. and the five components of the 
1EP. as contained in I 300.346 of the 
current regulations. have been included 
under that heading. A new paragraph (b) 
("Transition services") has been added. 
The transition services requirements 
under paragraph (bJ have been revised 
to specify that the lEP for a student must 

, include the three areas listed in 
1300.18(bJ(2)(ij through 
I 300.18(b)(2)(lii). unles8 (1) the lEP team 
determines that services are not needed 
in one of those areas. and (2) the IEP 
includes information to that effect. 
including the basis for the 
determination. (The comments and 
discussion related to these changes are 
included under 1300.18.) 

The Note following I 300.346 in the 
NPRM (designated as Note 1 in these 
final regulations) has been revised 
consistent with the above discussion. A 
new Note 2 has been added to clarify 
the requirement in paragraph (b) related 
to including in a student's IEP the three 
transition services areas specified in 
1300.18(b)(2)(i) through 
§ 300.18(b)(2)(iii). 

Comment: Some commenters 
recommended decreasing the age 
criterion to "no later than age 14." and 
requiring a statement of explanation for 
any 14 or IS-year old student not 
receiving such services. Another 

commenter recommended that the 

required age for providing tranaition 

services be lowered to age 15. i 


Discussioll: Section 602(a)(20) of the 
Act provides that IEPII must include a 
statement of needed transition services 

, for students beginning no later than age 
16. but adds qualifying language related 
to students below 16 (i.e .... • • I· and. 
when determined appropriate for the 
individual. beg~ing at age 14 or 
younger."). The Secretary believes that 
it would be inconsistent with the Act to 
mandate services for all students 
beginning at age 14 or 15. or to require 
public agencies to include a stat,ement in 
a student's 1EP explaining why the 1EP 
team determined that transition services 
were not appropriate. ' 

Although there is no statutory base to 
mandate transition services for all 
students beginning at age 14 or younger. 
the Secretary believes that the provision 
of these services could have a : 
significantly positive effect on the 
employment and independent living 
outcomes of these students in the future. 
especially for students who are likely to 
drop out before age 16. As indic~ted in 
the Report of the House Committee on 
Education and Labor on Public ~w 101
476: 

Although this language leaves the rUlal 
determination of when to initiate transition 
service8 for stUdents under age 16 to the IEP 
procesa. it nevertheless makes clear that 
Congress expect~ consideration to be:given 10 
the need for transition services for some 
students by age 14 or younger. The i 
Committee encourages that approach' 
because of their concern that age '16 may be 
too late for many students. particularly those 
at riak of dropping out of school and ~ose 
with the most severe disabilities. Even for 
th08e students who 8tay in school until age' 
18. many will need more than two years of 

tran8itional servicea. Students with ' 

disabilities are now dropping out of school 

before age 16. feeling that the education 

system ha8little to offer them. Initiating 

8ervices at a younger age will be crilic\ll. 

(House Report No. 101-544. 10 (1990),) 


Therefore. the Secretary encourages 
public agencies to provide transition 
services to students below age 16 when 
there is a need for those services. . 

Changes: A new Note 3 has bee~ 

added to reflect the above discussion. 


Agency responsibilities for transition 
services II 300.347). 

Comment: Several commenters , 
expressed concerns about the costs of 
transition services to educational ~ 
agencies and requested c1arificatio~ 
about the financial responsibilities of 
other agencies for these services. Two 
commenters'suggeated that the 1 

regulations require interagency 
agreements concerning transition ' 
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servicet. One C4"Dmen ter fDIiI8III'IBd ..... 
the requ1remeat to l'8COIIV... dlelllP 
team in proposed 1·30Q.341(a) be 
deleted. ODe commatel' reqlleltllld that 
. the resWaaGn. include'a time LimU for 
rec::oanning the IEP team when a 
partic:ipaliD8 ageDCV faU. to proYkle 
,......ad upoo ..mces. AAotbet 
commeater requested that the 
requ.iremeat to reconvene be reYiMd to 
specify that only the qeucieI DeCelll8I'f 
to t.be particular i8lUe atteDd the , 
m.eetiDa. ODe commenter requeltect that 
the phrue "to be implemeoted" be 
delated from the deacriptioo of the 
....temalive 8tratesiu" that the 
recoavened team would identifJ. 

Dil>QJ88ion: Comment8 regarding the 
C08ts of providing transition eervic88 are 
di8cussed Wlder I 300.348. It is not 
necessary to add a proviaion requiriDg 
interBlency qreements on transition 
8ervices because the reqW1'ements of 
1 300.152. ['1nterasency agreements") 
apply to transition 8ervieu. 

The Secretary agrees that. in order to 
ensure that there will not be any undue 

, delay in providing needed transition' 
services to a student. the regulation 
should include some time-limited 
8tandard for reconvening a meeting to 
identify alternative strategies. The 
Secretary also agrees that the phrase "to 
be implemented" is unneceaaary. 
However. the Secretary belinet that the 
statute, which requires that the IEP team 
be reconvened, requires the public 
agency to reconvene all membere of the 
team. 

When an IEP team i.e reconvened. an 
altemath,e strategy may be able 10 be 
identified without cba.nsms the .tudent'8 
IEP. In other cases.. the IEP team ma, 
find it necessary to revise the IBP to 
include altemetive ways to meet the 
goals that were identified. 

Changes: Section 3OO.341(a) has been 
revised by (1) requiring that the meeting 
of the IEP team be initiated "at lOon &8 
possible." after a participatins asencr 
fails to provide agreed-upon eervices, (2) 
deleting the phrase "to be 
implemented," and (3) adding at the end 
of the paragraph "and, if necenary, 
revi8ing the .tudent'81EP." . 

In addition to changes made based on 
the comments received. the following 
other cha1'lttes have been made: (I) the 
definition of IEP in 1 300.340 of the 
current regulations is now desipated 
1300,34O(a): (2) the definition of 
"participat:in8 qency" in proposed 
1 300.341(b) has been moved from 
1300.341 aod,added as a definition 
under new 13OO..34O(b): and (3) 
proposed 1300.347(c) in the NPRM has 
been redesignated as 1300JS47(b). 

Comment: Several commenten 
requested that the regu1atiou clarify 

that truaiUon HI'Vicet cu CODtiDue 10 
be provided to atuciatt allier JI'flduation. 
ODe ~Mbd for darificaUon 
of the reepoIlI1billty to reconvene d.e 
IEP team afterfJUduation. 

DiSCUBliolJ: Put B of the Act neither 
requinll DOl' proWbita tbe provision of 
servic:a 10 • 8tudeat after the ,tudent 
hascompteted d.e State', .,.adwttlon 
requirements. Thus. if a atadeDt is atill 
within the eligible qe range for FAPR 
widWt dae State, dae Stew.. at itt 
discretion. could ooati:mae to proricIe 
needed traDaition M1'ViceI to the lltudent 
and use funds under th.i, put to paJ for 
the tran.aitioD _rriceI. or contribute to 
the COlt of tbote Mrvices tb.rougb 8 
shared coat &ft'8.D8'!ID8I't with &DOtber 
agency.-provided that anappUc:able 
requirements of this pan are met. 

Chan,es: None. 
GenetGi (I 300.380). 
Comment: A few commenters 

requeated that the proposal to require 
the hfPe8t requirementl in the State 
applicable to a apecific profeuion or 
diecipliAe be elimiDated. ADother 
commellter requuted that the ''Jqbeat 
8tandardl" be defined. and ODe 
commenter..xed tl tbeee ataDdarda 
appliecllo related .mcu8Dd sapport 
pereotmel. 

Discussion: The Secretary belil!'¥'88 
that a State', CSPD should be COIL8iatent 
with the pel'lOllDei 8t.a.ndarr:IB 
requ.irementl in 1300.153. Those 
standards apply to all Pel'8OMel who 
provide 8pecial education or related 
aervieu to cb.Ucben with eli.abilities.. 
"Hi8best requirements in the State 
applicable to a ,pec:i!ic profession or 
discipline" i. defined in 1 300.153 to be 
State-Jpeci.fic. 

Change,: No change haa beea made ill 
response to the comment.. However, 8 
technical cban8e has been made by 
Public Law 102-119 to require that 
State'll _ore that the CSPD tmdat Part 
B is CODIi,tent with the purpo.et of the 
IDEA and the CSPD for the Part H 
program. 

ItdeqfIGte lIufIPly ofqualified 
personnel (1300.381). 

Commenl8: Several commenteri 
requested that propoaed I 300.381(c) be 
deleted or clarified to indicate that it i.e 
not mandatory for all teacher aides to 
acquire credentials for teaching special 
educatioD from institutions of higher 
education. One oommenter requeated 
that the requirement in the current 

·1 3OO.381(a) that other aseDde. have the 
opportunity to participate in the 
development. review. and annual update 
of the CSPD be retAl.ned. Another 
conuaenter requuted the addition of 
coasumer and parent ia.....meal mthe 
plan deveiopment. One amunenter 
requested I'8a:I"8IJUl8tio1:a of die aectton 

for c~with the ,tatute. A few 
cO'llllDeateN Nqueeted darification of 
the tenD "Jeadenthip personnel" Some 
conunente,. requested clarification 
COllcemiJ:18 whether the provisionl of 
this section apply to personnel who are 
seekill8 advaraced degrees or deRl'8e'8 in 
new areas of rpedaliution, One 
CODUDl!!lter requested that propMed 
1 300.381 include a specific reference to 
13OO.153{a}. 

Discussiort.:11Ie Secretary agrees that 
1300.381{c) should be de~ted from the 
regulations. While States may choose to 
tab steps to f"I'Iabte teacher aides and 
other paraprofenk.;'\8ls to acquire the 
necessary credentials for teaching 
special educaticm as one method to 
ensure an adequate ,upply of qualified 
personnel, it i8 not appropriate to 
require thet aU States use this option. 

Section 300.383(b)(3) specifies the 
Idnda of personnel that are included 
under "leadarahip personne!." With 
respect to whether the provisions of this 
section apply to personnel who are 
seekiJlg advanced desrees or degrees in 
new areas of speCialization. a State is 
not problbited from usi.ns funds under 
this part for thoM purp~s so long as 
this use is Dol iDcoDsiatent with the 
prioritiea in ,} I 300.320-300.324. 

The Secretary believes that it is not 
necessary to add a requirement related 
to the participation of parents and 
COIUlumen on a State's CSPD because 
States are required to obtain their 
involvement through the State advisory 
panel required Wlder 1 300.650. This 
panel hal amons its functions, 
responsibility for advising the SEA of 
unmet needs within the State and 
commentins publicly OD the State's 15art 
B plan and reguJatioDs (see 1 300.852). 
The membership of this panel Inust 
include "persons involved in or 
conceroed with the education of 
children with diaabilitiea." 8uch as 
perentll a8 well as represelltative8 from 
a wide variety of IJ'INPS. State 
educatioaal asencie'll al80 have the 
discretion to expand the membership of 
this panel a8 needed (see 1300.651). In 
addition. there is nothina in the Act or 
this part that would preclude States 
from oonsulq with parents and 
consumers on their CSPDs. 

The Secretary does not believe that 
further changes to the proposed 
regulatioD..8 in this section are nece88atj'. 
The regulations propolled in the NPRM 
renect the Secretary', intention to 
increase Statu' flexibility in ensuri.rlg 
comprehens.ive personnel development. 

Changes: Se.ction lIIO.381(c) has been 
deleted. 

Personnel ptePQrulion and continuing 
edUDatiOft (. 3GU82). 

http:purpo.et


~' " 
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Comments.: Commenters requested the 
deletion of proposed 1300.382(b) 
because it defined regula!' education 
personnel too narrowly and conflicted 
with the'LRE requirements at 1300.550. 
Two commenters requested that 
§ 300.382 of the current regulations. 
which addresses inservice training. be 
retained: one of the commenters also 
requested'that the section be revised to 
provide for the training of hearing 
officers. administrative law judges. and 
p8l'enls. Another commenter suggested 
that the procedures and activities 
required by proposed 13OO.382(a) 
should be explicitly tied to a specific 

, needs assessment process. ' 
Discussion: The Secretary agrees with 

commenters that proposed § 3OO.382(b) , 
should be deleted from the fimil 
regulations because it implies that 
public agencies must provide such 
preparation only to certain categories of 
regular education personnel. Section 
300.550 of the regulation requires that. to 

, the maximum extent appropriate. ' 
children with disabilities are to be 
educated with children without 
disabilities. Through the implementation 
of this requirement. all regular education 

dm·· I I dipersonne • inc u ng a uustrators.
teachers. counseling staff. and 
paraprofessionals. are potentially 
involved in the provision of education or 
services to children with disabilities. 

With respect to the traiDing of hearing 
officers, administrative law judges, and 

parents, I 300.370(b)(2) already penn its 
a State to use funds under this part for 
that purpose. 

The Secretary does not agree that the 
other requested changes should be 
made. The requirementll proposed in the 
NPRM reflect the Secretary'li intention 
to increase States' flexibility in this 
area. The Secretary believes that 
sufficient guidance is provided. 

Changes: Section 300.382{b) has been 
deleted. A statement has been added to 
clarify that a purpose of the system of 
continuing education is to enable regular 
and special education and related 
services personnel to meet the needs of 
children with disabilities under Part B, , 

Data system on personneJ and 

personnel development (§ 300.383). 


Comment: Some commenters 
requested the inclusion of data on vision 
speCialists. and several commenters 
requested the inclusion of data on 
personnel providing assistive 
technology. One commenter requested 
clarification of what types of special 
education personnel, in addition to the 
list of related service personnel 
provided in the NPRM, are covered by 
§ 300.383(b)(2). Clarification on data 
collection regarding contract provider~ 

as opposed to persollllel who are 
employees was requested. 

One commenter suggested use of the 
phrase "profession and discipline" 
instead of "area of specialization" in 
I 300.383(c). Another commenter 
requested the deletion of the data 
requirements in 13OO.383(b)(1)(ii) 
concerning personnel who do not hold 
appropriate State certification. licensure 
or other credentials compa!'able to 
certification or licensure for that 
profession or discipline. This commenter 
proposed the addition of data 
requirements In two categ(lries: 
Personnel who meet and those who do 
not meet the highest requirements in the 
State. Other commenters statd that the 
data collection requirements constituted 
an unreasonable burden on the States 
and that the data were not relevant to 
providing special education and related 
services. Another commenter stated that 
the States do not have the necessary 
authority to collect the data regarding 
higher education. , 

Several commenters objected to the 
deletion of 11300.384-300.381. One 
commenter requested that the 
regulations require inclusion of the data 
specified in I 300.383 in the State plan. 

Discussion: Section 3OO.383(b)(2) of 

the NPRM requires the collection of data 
regarding all personnel who provide or 
are needed to provide special education 
and related services. including vision 
specialists and personnel providing 
assistive technology. The Secretary 
believes that sufficient guidance is 
provided in this section and that no 
other clarification is needed. In response
to requests for changes In the language 
in the section. all well as quelltions 
regarding the authority to require data. 
the language referred to and the 
authority to require data were added by 
Public Law 101-476. and the Secretary 
regards those provillionll as sufficient. 
Finally. the CSPD provisions in the 
NPRM simplify and distill the 
fundamental requirementll contained in 
I § 300.384-300.387 of the current 
regulations and fully implement 
requirements added by Public Law 101
476. The new provisions give States 
greater flexibility in implementing the 
CSPD requirements than wall possible 
under the current regulations. Therefore. 
the Secretary believes that the language 

' in the NPR...\f should be retained in the 
final regulationll. 


Changes: None. 

Prior notice: parent consent 


(§ 300.504(d)). 
Comment: The proposed § 300.504(d) 

provides that States establishing 
additional State consent requirements 
must ensure that public agencies have 
informal and formal procedures for 

dealing with parental withholding of 
consent to thon requirement~, Some 
commenters suggellted deleting all or 
part of I 3OO.504(d]. IItating th,at current 
procedures are adequate to ensure the 
provision of lIerviceli to children: one of 
those commenters recommended that no 
requirements be added unlells they are 
expressly found in the IItatute; 

Some commenters indicated that in 
order to increase the States' flexibility 
when a parent withholds consent under 
additional State consent requirements. 
informal procedurell for resolving 
disagreements between the parent and 
the public agency shou!.! be el'lcouraged 
but not required. One commE::lter 
requested IItandardti for informal 
procedurell. Commenters also ~xpressed 
concern about the potential for 
confusion if States are permitted to 
adopt additional consent requirements. 
A commenter indicated that proposed 
Note 3 should be revised to make It 
permissive to use formal procedures if 
informal procedurell fail.C>ne 
commenter requested modification of 
13OO.504(d) to provide for an expedited 
resolution in the form of an Intennediate ' 
ruling so that a change in placement 
could occur before final resolution of an 
admiIi.istrative proceeding. 

Discussion: The Secretary believes 
that Statell should have the discretion to 
adopt additional parental cons~nt 
requi.rements. Nothing In the Part B 
statute prohibits a State from 
implementing additional consent 
requirementll that give parents • 
additional procedural protections and 
do not otherwise conflict with the 
procedural protections guaranteed under 
Part B. The provisions that have been 
added to I 300.504 are for the purpose of 
ensuring that additional State consent 
requirementll will be implemented in a . 
manner that is consistent with the 
procedural protections guaranteed under 
Part B. 

The Secretary agrees that pro~osed 
paragraph (d)(2), which requires 
infonnal and formal procedures for 
overriding parental withholding of 
consent. and proposed paragraph (d)(3). 
which permits Statell to designate the 
due process procedurell in § § 3~,506-
300.513 as the formal procedures for 
overriding parental withholding of 
consent. should be deleted to avoid 
imposing an additional and unnetessary 
burden on States. and to give Statell 
flexibility in implementing consent 
override procedures. However. With 
regard to additional State consent 
requirements, consent override , 
procedures must be implemented: if 
necessary, to ensure that children, with 
disabilities continue to receive FAPE, In 
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addition, the .Secretary believes \bat it is 
important for the prohibition or the 
current 1:tOO,5OI{b)(~ that ,e}x.cept for 
preplacement evaluation and initial 
placement. consent may not be required 
al a condition of any benefit to 1he 
parent or child" to apply to any other 
areas in which the State reoquires 
consent. 

Changes: Sections 3OO.504{d){2) and 
3OO...!iOI{d){3) of the NPRM haY! been 
deleted. The consent requi.remenu in the 
current regulations have been 
reorsanized and revised (1) to provide 
that if a State requires additional 
consent requirements. the State mlilt 
ensure that each public aseocy in the 
State establishes and implementl 
effective procedures to euaure that 
individual children contiD.ue to receive 
FAPE.and (2) to ensure that a Public 
agency does not require parental 
consent 88 a condition of any beaefit 
exeept for aervices or adiviti.el coYered 
by the Federal consent requiremeata 
and the additional State conaent 
requirementa. Note 3 has been nrriud to 
indicate that if parental couent t. 
refused.·and the public aRebCJ 
determines that the service GI' activity in 
dispute is necessary to proYid.e FAft: to 
the child. the agency mat impleBll!lO.t ttl 
procedure8 to override the refusal. 

Heo.ring fiahts (I 3OO..!iOIJ(a)(5)}. 
..Comment: Commentera wondered 

whether the SeCl'!tary had the authority 
under the statute to require that bearin8 
decisions be made public and expreued 
concern about the cost of impIelalllltiaB 
this requirement without the addition of 
new fundL One commenter reqlle8ted 
the addition of "within a l'easooable 
time" as a time frame for availability of 
the decisions. Commenters also 
requested clarification concem.tns which 
hearing decisions are coveted and what 
format is required for dissemination of 
decisioria. One commenter req1l88ted 
that administrative complaint deciaioos 
also be included within this 
requirement. One commenter s ..eated 
that summaries be permitted. 

Discussion: 'Ibe Secretary bellevea 
that DO cbanse is necessary for this 
section. The requirement that the public 
agen:cy make bearing findinp IUld 
decisions available to the State advilOry 
panellUld the seneral public after 
deletiDs any personally identifiable 
information Is Bet forth at ZO U.S.C. 
141S{d){4). It is not necessary to add 
language requiring that the decisions be 
made avanable ·'within a reasonable 
period of time~ becauae thai concept is 
implicit. 

The types of hearing decisions that 
must be made available to the public 
and tl'atUIInItted to the State actriaGr.Y 
council include due process bearing 

decisions under 1300.506{&} and rmew 
decisions under 1300.510 (see comment 
and diacu88ion under 1 3OO.S1D, 
following). The prOvisions of ZO U.S.c. 
1415[d) do not apply to administrative 
complaint decisions under II 300.860:
300.662. However. those decisions may 
be made available to the public at the 
discretiou of the SEA. The ronnat for 
disseminati.ns decisions is 61so an 
individual SEA decision. 

Changes: None. 
Administrative appeal: impartial . 

review (l300.510(c). (d). IUld Note 1). 
. Comments: 11le NPRM proposed to 
add a new paragraph (c) to 1300.510. 
and to revise Note 1 following the 
section. to cl.ari.f)t which officials may 
not conduct State-1evel reviews under 
tbia program. A number ofoommenters 
requested that the proposed paragraph 
and note be deleted from the fll1al 
regula tiona. The commenta iDcluded 
objectiol18 that the ~tion goes 
beyond the scope of IDEA. aDd that it ia 
contrary to acme tud.lcial opinion, One 
commenter stated that the regulation 
does not recoguize that there is a 
distinction between the atatutory 
requirement. applicab11! to belll'iDp IUld 
to State-leve1 reviews. Another 
oommenter stated that the proposed 
regulation conBicta with the SEA's 
obligation to cmaduct a review. One 
commenter felt that th1! Deed for the 
individual conduct:ing the review to 
have apeciallmowledse and traiDiDg 
virtually required tbat the peraon be 
employed by the SEA. A commenter 
requested that the resuJ.ation be revised 
to permit the SEA to hire individuals 
whose primary role would be to conduct 
reviews. with lOme conditions 
established to ensure impartiality. Other 
commenten requested {II further 
definition of "employee" of the SEA or 
any other public agency thet may not 
conduct a review, {2) that lansuase be 

. added to indicate that the review may 
not be conducted by a person baYing a 
personal or profeeeional interest that 
would conflict with the pereon's 
objectivity, and (3) that the regulation 
require knowledge of special education 
by the re~ official. 

A commenter requested that the 
requirement at proposed 1300.508(a}{S) 
concerning transmitting wrlHen findings 
of fact and decisions to the State 
advisory panel be applied to State-level 
review decisions. 

Discussion: Based on the lack of 
CODaensUS about the propoaed change 
on State-level review officials and the 
wide variety of altemative suaestions 
offered. the Secretary hat determined 
that the current rqulation JaD8lns the 
best guidance at this time. 

The Secretary interprets the 
requirement set forth at 20 US.C. 
1415(d)(4) to require that both hearing 
and review decisions must be available 
to the public and transmitted to the 
State advisory panel. 

Changes: Proposed D3OO.510(c)and 
the change in Note 1 have been deleted. 
Paragraph (c) of the current regulations 
(regardi.ns the finality oC decisions) has 
been redesignated as paragraph (d). and 
a new paragraph (c) has been added to 
require that review findings and 
decisions be made available to the State 
advisory panel and to the public. aCter 
deleting any personally identiCiable 
information. 

Adoption ofState complaint 
procedures CD 300.660). 

Comment: One commenter requested 
that the requirements on State complaint 
procedures in proposed J J 300.680 
throu,gh 300.662 be deleted because they 
exceed statutory authority. Two 
commenters requested that the 
requirement to review an appeal from a 
decision of a public asency with respect 
to a complaint be deleted or reviled. 
Another commenter requested that the 
complaint procedures be retained in.34 
CFR 76.7110-76.783 until the propoSed
II 300.660-300.862 have been in eIfect 
for a period of time. 

Commenters also requelted 
clarification about whether the 
complainant can bYilUS filins a 
complaint with an LEA and file the 
complaint directly with the SEA. 

Discussion: The Secretary believes 
that proposed II 3001160-300.662.. with 
certain modifications. should be 
retained and that they are generally 
consistent with the requirem.enta 
previously in the EDGAR resulations at 
34 CFR 76.7110-70.782. The Secretary 
agrees that cl.arification ia needed 
regardiDg the circumstances under 
which a complainant can file a 
complaint with an LEA and those when 
a complainant can file directly witt. the 
SEA. Propoled I 300.662 provides for 
complaints to be.filed with the State. 
However. a revision is needed to allow 
aft SEA. at its discretion. to have 
procedures that aUow complainants to 
elect to file a complaint with an LEA or 
other public agency and to request the 
SEA to review that agency's decision on 
the complaint. The SEA must review the 
public agency's decision to ensure that 
the complaint was resolved. 

Changes: Proposed 1300.660 (8) and 
(b) (redesignated 8.8 1300.660 (a)(11 and 
(8)(2) in these fiDal.resulationl} have 
been revised to apecify that the SEA'M 
procedures m.u.et provide foe filiDg a 
complaiaJ directly with the SEA. aDd 
may. at the SEA's discretion. permit the 

http:regardi.ns
http:disseminati.ns
http:adiviti.el
http:contiD.ue
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filiq or• complaiDt witb tbe public . to file. compiaiDt lIDdI!Ir proJioeed DltrcuaiDn: The Secretarr betie¥es 
qeDC:J.lIlcl\adioa the riabt to have .. II 300.tJ88..3OO.II8Z ad to IDitiate • that propoeed, 300.661(a)(2} aboaId be 
SEA reView the public aaency'. dedlicm beariDs I'IIIdI!r I 300.506 ft!IIII'diII8 the retained, M DOted in the preimble to 
on the comphliDL The provi8iora In same islU8. Howlmil', in order to aYOid the NPRM. "lIuaIJ com.plai.oaDt.t hlrle 
propoeed paragraph (c), reprd.iDg the the possibility of iDCODIiateDt cleclskm:e not been consulted in connection with 
SEA's procedures for CGDducting an . on the same eubject matter and waIte of complaint resoIutiona UDder tlria 
Independent on-Bite Investiption of a govemment raoarcea. a State may program &a iDataDces in which their 
complaint. has been dele.ted. becaUie it delay resolution of identical iaaues input could have been be};pful in 
is already required In the section on raised In a complaint while those same facilitating the complaint resolution. 
"Minimum State complaint procedures" issues are pendins in a due procetN Tbua. propoud 1800.661(a)(2) requiJ"ee 
(1300.661). Propoaed 13OQ.660(d) has bellfiDS. Thia does not relieve the SEA of each SEA to bave procedures for 
been redesignated as 1 3ClO.86O(b). lts rell'poD8ibility to reaolve other iamee soliciting Input from the complainant a. 

Comment: One commenter requested in the complaint that are not identical to part of its minimum complaint . 
the deletion of the proposed requirement those raised under. 3ClO.li08. procedures... The Secretary believes that 
that parents be informed about It III not aeceuary to include a as a matter of C011J1le the SEA would . 
complaint procedure8 because it Is too prClviaioo reprdiDg mediation in the consider additional information 
burdensome for public aseneies. reguJationa. A State may include submitted by thP public agenqt that i. 

Another commenter su8l)e8ted that the proceduree that permit. but do not the subject of a comp!'lIDt. 

requirement to ..dopt procedureB for require. complainanta to partieipate in The Secretary believe. that the 

informing parents aboat the State mediation prior to filing a complaint. .provisloDS in proposed 1300.881(a)(4)(0

complaint procedures be changed to However. those procedl1re1l may not be and t 3OO.661(a)(4)(ii). regarding the 
infonnlng complainants. used to deny or delay the right of an content of the SEA's written decision to 

One commenter requested that the individual or organization to file a the complainant. should be retained. 
proposed regUlation be revised to clarify complaint or use the due process Theae provisions do not pre&eribe the 
the scope of complaints that States must procedures in t 300.506. format or level of formality in which this 
investigate and to provide that States The Secretary believes that no further information must be provided.
are not required to investigate matters guidance is needed related to Moreover. the Secretary believes that 
that are the subject of a due process conducting an independent review by the information required is the minimum 
he8J'in8 under 1 300.506. Another the SEA. or regarding a State's necessary to enable the Secretary to 
commenter requested that mediation be responsibility to resolve a complaint review the final decision of the,State 
required as a step prior to filing a that has been voluntarily resolved. It is where such review has been requested. 
complaint. implicit in proposed II 300.660 and Changes: None. .

Several commenters requested 300.661 that a State need not resolve a . Comment: One commenter requested guidelines and clarification for complaint that- has been otherwise that the regulations be revised; to clarify determining the responsibility of the resolved to the satisfaction of the that either party to a complain~ mayState to conduct an independent review. complainant. request review by the Secretary. Another commenter requet:ed that the 
The Secretary believes that it would Another commenter requested.that regulation be revised to provide that the 

be unnecessarily burdensome to require language be added to encourage local SEA need not resolve a complaint if it 
SEAs to make complaint decisions resolution of complaints. Another has been resolved voluntarily. 
available to the public or to include their commenter requested a revision to One commenter requested that States 
complaiDt re80lution procedures in their Indicate that the 6O-day time limit for be required to make complaint decisions 
part B State plan. issuing a written decision does;not begin available to the public. One commenter 

Changes: None. until after aU documents have been requested that the States be required to 
submit complaint management Minimum State complaint procedures received by the SEA. 

(t 300.661). Discussion: The Secretary agrees that procedures as part of the State plan. 
A commenter requested that a note be Comment: Several commenters propOled I 300.661(d) should be revised 

requested that proposed 1300.661(a)(2). to clarify that the public agency that is added to indicate that a State may use 
regarding the opportunity for the the subject of the complaint also has the these procedures to resolve a complaint 

that an agency is violating the complainant to submit additional right to request secretarial revi~w. 
requirements of section 504 of the information; be deleted or revised. One The proposed regulations neither 
Rehabilitation Act of 1973. commenter sl188ested that the preclude nor discourage the use of 

Discussion: The Secretary believes regulations specify that the respondent Informal or local complaint procedures 
that it is essential for parents and other should be given the opportunity to as an alternative to the fonnal complaint 
interested individuals to be informed submit additional information in procedures set forth in these regulations. 
about their right to file a complaint and response to the aUegations of the Some States have pointed to the success 
that this requirement is not complainant. of informal conflict resolution ' 
unreasonably burdensome. Public Several commenters stated that the procedures as an alternative to .the 
agencies may choose to provide this required complaint procedures are too formal procedures set forth in 
information as part of the explanation of specific. Another commenter requested II 300.660-300.662. Public agencies may 
procedural safeguards in the notice that proposed 1 300.661 be revised to wish to Sl188est that parents and other 
requirements under 1 3OO.504(a) and permit a State to determine its own complainants use these alternative 
§ 300.505(a)(1) or 1300.505(a)(2), or may procedures. Other commenters stated procedures. However, these alternative 
use other means. that the requirement that written procedures may not be used to deny or 

The Secretary believes that no further decisions include rmdings of fact and delay the right of an individual or 
guidance is needed regarding the conclusions and the reasons for the organization to·file a complaint With the 
parent's right to file a complaint and SEA's final decision is burdensome. too State. 
request a due process hearing regarding formal, and makes the complaint less The Secretary believes that the 60 clay 
the same is&ues. A pal'f.'nt has the right amenable to resolution. time limit begins on the date tha,t the 
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complaint is received by the SEA. Thts 
requirement is consistent with 
13OO.6n(a) (previously. 34 CFR 
76.781(a)) and long-standing Department 
policy. 

Changes: The requirement in proposed 
§ 3OO.661(a)(1) (regarding the SEA's 
procedures to carry out an on-site 
investigation) has been revised to add 
the statement "if the SEA determines 
that such an investigation is necessary:' 
(This statement W88 included in 
proposed 13OO.660(c).) Section 
3OO.661(d) now indicates that a public 
agency has the right to request 
secretarial review. . ~ 

Filing a complaint (I 300.662). 
Comment: Several commenters 

requested that the regulations be revised 
to require greater specificity in the 

content of complaints that are filed 
under this part. In particular. one 
commenter suggested that the name and 
address of the complainant and 
involved student and the specific 
requirements of part B that have been 
violated be required. Commenters 
further suggested that a note be added 
to indicate that this requirement may be 
met by a "factuaistatement." One 
commenter requested that submission of 
anonymous complaints be permitted. 
and another requested that oral 
complaints be permitted. 

Discussion: The Secretary does not 
believe that proposed 1300.662 should 
be revised to set forth additional content 
requirements for ruing complaints under 
this part. Sufficient guidance is prOvided 
in these regulations. and some of the 

requested changes would be unduly 
burdensome upon parents and otber 
complainants. The Secretary al80 does 
not believe that proposed § 300.662 
should be)'evised to require that States 
resolve anonymous and non-written 
complaints. The Secretary believes that 
It is reasonable for States to require that 
complaints be written and !'gned as a 
part of an orderly complaint resolution 
process. and that States. at their option. 
may include these reqUirements. These 
provisions are not intended to preclude 
a State from also accepting and 
re80lving oral complaints if the State 
chooses to do so. 

Changes: None. 
(FR 00<:.92-23154 Filed 9-28-92; 8;45 am1 
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