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Median Vaccination Levels at the Second Birthday ~ Retrospective School Enterer Surveys - School Year 1991192 	 m 
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Excluding Territories ~ 

by Universal Purchase Status 	 N
-< 

'"0 
l>­

Universal Purchase States: Connecticut. Maine (excluding pOlio), Massachusetts, New Hampshire, Veltnont, Wyoming and ~ 
Alaska 

Reports not received from South Dakota and Michigan (DTP only) 


_ ............ ­ - - ­ - ­

Vaccination Universal Purchase Other Areas 

4:3:1 - 62.20.4 (78.9-52.7) 55.8% (69.5-17.9) 
[N=6) [N::43] 

40TP 65.8% (73.3-56.6) 56.6% (72.1·20~5) 
[N=6) [N=40] 

3PoIio 83.4% (85.4-68.5) 71.3% (88.9-49.8) 
[N=5] (N=401 

MMR 84.3% (90.8-73.7) 76.5% (85.0-47.2) 
(N=7] (N~11 
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• Kindergarten and first grade children surveyed during school year 1991192 were generally bom during -1985 and 1986. 
~ These chUdren would have been included under univelS8l purehase of vaccine for the years 1985-1988, depending upon (fJ 

the grade surveyed. ­ " 8 
(j 

- UnivSfSal purchase states included have been providing DTP, polio, and MMR continuously since at least 1985. 
l 

Maine only provides DTP and MMR. -Maine was excluded from ~mates for 4:3:1 and poIio._ 

- Idaho discontinued universal purchase for the years 1986-1989. Ch~dren in the Idaho survey were 5 years of age at the 	 t.:l 
otime of the survey and would have been mceiving their vaccinations during the time universal purchase had been ,... 

cIscontinued. lberefore, idaho has been induded in the 'Other AreaS. co 
.... '" 

- Washington State began universal purchase for the first time in late 1990 and has been included in the 'Other Areas'. 	 01 
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Public Htalth ServiceDEPARTMENT OF HEALTH & HUMAN SERVICES 

Centers for Disease Control 
Atlanta GA 30333 

December 15, 1992 

Dear Colleague: 

Thank you for your efforts to improve collection of preschool 

immunization assessment data for each of the immunization 

projects. 


As you remember, the collection of assessment data for " 
children at their second birthday was a reporting requirement, 
beginning with the 1991-1992 school year. The,document, 
"Sampling Procedure for Conducting Immunization 
Assessment/Validation Surveys for School and Day Care Centers, 
Retrospective Surveys Using School System Databases and 
Guidelines for Public Health Immunization Clinic Audits for 
Immunization project Areas" (dated July, 1992) outlined the 
procedure for collecting these data. This procedure was 
presented at the 25th National Immunization Conference in June 

I 1991, and was also used to conduct retrospective immunization 
surveys of children at their second birthday in 20 

, cities/counties and in one rural area during 1991 and 1992. 

Enclosed with this letter is information which we plan to 
publish in the near future. As of November 13, 1992 1 51 
immunization projects have submitted immunization assessment 
reports for children 2 years of age. Two of these projects
submitted current ,data rather than conducting the recommended 
retrospective immunization survey. It has taken an unusual 
amount of time for several projects to complete this data 
collection process for the 1991-1992 school year.
Disappointingly, 10 projects have not yet submitted reports, 
and two projects were unable to collect data during this past
school year. ' 

The provisional results from the 1991-1992 school yea~ have 
been summarized in both tabular and map format. Remember that 
the data for children entering school during this past school 
year represent the immunization status at their second 
birthday. Critics will say this is "old data II and· does not 
present the current situation," which is true. However,' these 
surveys are record-based, population-based and are relatively
inexpensive to conduct. 

rtis remarkable to note that all the results present fairly

low, up-to-date (DTP4, OPV3 r MMR) immunization levels for 

these children. Sixteen immunization projects reported

immunization levels below 50 percent. Only four projects 




-SENT BY: FREEWAYZ PARK 2-12-93 1:27PM 1M. NCPSICDC... 201 831 5681:# 41 7 

reported levels e:bove 66 percent and one (palau) reported 
levels above 80 percent. The project-by-project "4:3:1" 
immunization levels are presented in the enclosed table and 
map. Please notice that "3:3:1" and antigen specific (DTP4, 
OPV3 and MMRl are presented in the table. These data indicate. 
that much work must be done, both to improve the data 
collection process in terms of timeliness and to improve the 
up-to-date ("4:3:1") immunization levels for children at their 
second birthday in terms Of the vaccine delivery process. 

A brief summary shows antigen specific, median levels and 
ranges of:· 

k! Median Range 

4:3:1 50 55.9% 17.9%-100% 

MMR 49 76.7% 43.0%-100% 

DTP 4+ 46 57.5% 20.5%-lOO% 

Polio 3+ 47 73.7% . ·41.0%-100% 

These results, both the median and the individual estimates 
(excluding Palau), when compared to the 90 percent goal by t~e 
Year 2000, indicate how far we have to go. Using these data 
as a springboard, we hope to dramatically increase both our 
antigen specific and up-to-date preschool imrnunization levels. 

The 2l cities/counties/rural areas mentioned above collected 
similar retrospective immunization information with the direct 
assistance of CDC staff. A more in-depth analysis of those 
data sets suggested that more than 90 percent of our preschool
population received their first immunization during their 
first year of life (Retrospective assessment of vaccination 
coverage among school-aged children--selected U.S. cities, 
1991. MMWR 1992:41(6) :103-7). Other studies have presented
data confirming that a very high percentage "get into the 
delivery system,· but a substantial number drop out before 
their second birthday. 

In bringing this to your attention, I encourage you to analyze 
your retrospective schOOl immunization data for the present
school year in more detail. An in-depth analysis can be 
completed by using two retrospective survey analysis software 
packages developed by the Data Management Branch. These data· 
sets flbring alive" a description of the recent past history of 
the vaccine service delivery system in your area. 
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Please submit data for the 1992-1993 school year to the 

Division of Immunization by April 1, 1993. ' You will need to 

contact Ron Teske with the Program Services Branch at (404) 

639-1414 if yoti are unable to meet the deadline. If you have 

any questions about the survey analysis software 'packages,

conducting the survey or.analysis of survey data, please 

contact Betty Ze1l, John Stevenson or Don Eddins of Data 

Management Branch at (404) 639-1884. ' 


Sincerely yours, , 

'~. r.~ ~.~~~~':. " Walter A. ,Orenstel.n t M.D. 
Director 
Division of Immunization 
National Center for prevention Services 

2 Enclosures 

cc: 

Regional Offices 


. Immunization Program Managers 
Immunization Program Consultants· 

, ' 

http:Orenstel.nt
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Retrospecelve survey Results ot Immun1zae1Qn Be.tus 
" of Ch1ldren at Second Birthday . 

by Immunhat.l.on Proj aee: School Year 1991/92
un1ted Stat•• 

, (Reports· Reoe1ved by 13 November 1992) 

. ANYPROJECT 4,3:1 O'l'P4 POL 

CONnECTICUT 
. MAINE 

K 
K 

59.4 
65.29 

71.2 
75.29 

62.0 
12.61 

9:).4
82.87 

78.l 
85.19 

88.6 
98.64 

MASSACHUSETTS It 64;92 75.63 6\1.57 94.93 84.25 rn.79 
NEW KAMPSHIRE 1 78.9 99.0 
RHODE ISLAND K 67.6 79.7 72.1 S8,9 85.0 98.4 
VERMONT NIl 
NEW JERSEY 
NEW YORK STATE 
NEW YORK CITY' 

1 
X 
It 

5Q,2' 
55.9 
37.S 

65.0 
70 _.4 
46.4 

58.)
59.8 
47.B 

82 .5 
,,,.79.4

56.S 

64 .5 
81.8 
70.5 

97.2 
97.7 
95.3 

PUERTO RICO It 38.4 61.1 41.S 79.2 67 .2 96.7 
VIRGIN ISLANDS 
OELAWl\lU: 

I( 

NIl 
38.0 40.0 )g.0 41.0 41.0 68.0 

DISTRICT OF COLUMBIA· K 38.7 55.2 0 .• 7l.8 61.6 8S.1 
MARYLAND 1 56.6 U.S 6:2.2 7!U3 90.5 97.7 
PENNSYLVANIA It 5a.l 74.6 62.2 78.7 79.4 lOO.O 
VIRGINIA 
WEST VIROINIA 
ALABAMA 

X 
It 
K 

57.a 
48.1 
57.0 

68.74 
6,1.1 

65.2 
51.S 

76.61 
611.8 

78.78 
77.3 
91.0 

96,46 
97 .8 

FLORIDA K 49.3 62.2 53.B 72.2 70.8 95.S 
GEORGIA K 50.64 63.76 52.96 70.27 76.65 94.43 
KENTUCKY K 60.3 63.1 69.6 83.0 
MISSISSIPPI NIl 
NORTH CAROLINA 
SOUTH CAROLINA 

1 
NR 

55.1 72.0 60.0 79.1 81.7 97. "I 

TENNBSSIilIil 
ILLINOIS 

. CUR 
'K 

6~.5 
60.7 U.6 76.1 69.4 

CHlCAaO-PUBLIC SCH 
INOIANA 

K 
I( 

27.3 
56,0 

34.7 35.6 
59.0 

49.9 
75.0 

47 ,2 
76.0 

82.4 
9S .0 

MICHIGAN NIl 
MINNESOTA II: 61.4 68.3 64.7 73.7 82.8 97.4 
01'110 It 51.0 57.0 59.0 69.0 78.0 96.0 
WISCONSIN • It 60.9 72.0 63.0 77 .9 83.7 96.5 
ARKANSAS It 42.0 53.4 ·U.4 58.3 73.9 96.0 
LOUISIANA K 58.0 58.0 61.0 71.0 77.0 97.0 
NEW MEXICO 
OKLAHOMA 
TEXAS 

X/l 
11:

ONe 
54.8 
56.7 

5l.4 65.0 
45.4 

60.5 
62.0 

76.5 
75.S 

95.4 

HOtlsTOk K 17.9 49.6 20.5 64.3 S9.S 84.3 
SAN ANTON10 
IOWA 

K 
K 

511.0 
51.73 

66.0 
59.75 

42.0 
53.4 

65.0 
63.92 

69.0 
78.0l 

93.0 
95.76 

KANSAS It 59.4 61.2 77 .4 79.9 
MISSOURI K 44.1 61.2 48.8 71.6 70.8 94.0 
NEBlUSRA 11: 65.0 77 .0 70.0 84. .0 85.0· 99.0 
COI.OMDO 11: 60.9 
MONTANA 
NORTH OAKOTA 

It 
CUR 

53.2 
58.3 

77.0 
, 63.1 

, 53.6 
61.0 

65.5 
65.8 

eO.4 
74.8 99.4 

SOUTH DAKOTA CINe 
U'I'AH It 35.8 46.6 37.9 54.5 57.5 . 78.5 
WYOMING NIl 
AMl!:!\ICAN SOMOA NR 
ARIZONA I 48.7 64 .9 53.1 78.9 70.7 93.4 
CALU'QIINIA It 48.2 6:1.7 54.1 77.6 70.2 94.9 
GUAM NIl 
HAWAII (PUS SCM I t. 60.8 54.5 64.0 76.7 BO.8 96.3 
NJiNl\DA 
fED. STATES/MICRaNlalA 
PALAU 

1 
1 
1 

U.6 

100.0 

56,8 
t7 .1 

44.5, 

100.0 

,67.2 
97.3 

100.0. 

71.2 
97.9 

100.0 

94.7 

MMSHALL ISLANDS NIl. 
NORTHDN MAJlIANA 
ALASKA . 

NIl 
I 5:2.7 59.4 56.6 68.S 73.7 ~S.O 

IDAHO It 49.4 59.6 52.6 66.2 72 .2 93.9 
OIUX:;ON 
W}!,SHINClTON 

1 
K 

47 .2 
50.5 

58.S 
66.2 

50.5 
54.8 

69.2 
75,9 

72 .5 
76.0 

94.4 
97.1 

K - Kind.ergarten 
1 - Fint Gra4e 
• - EXcludes Milwaukee 
NR - Reports not received 
CUR - current intormatlon, i.e., not retrospeetive
ONe - Did not conduct survey 

http:Immunhat.l.on
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. OFFICE.OF 'MANAGEMENT"AND~BUDGET 
Legis'.tivtl RtI'BrBnCtl Division' 

L.bor-Welf.rB-PBrSOnnBIBr.nch 

FROM:" Janat Forosren --E·39~ 

DATE; __I=-+I.:;;;,;;2.7-'--1-'ltj~?>_·__ 

Pages sent (Including transmittal sheet): 

COMMENTS: HH.5 UJouLD UK€' -ro~, $-tVD THIs J...~ 
1b 111c= (<£CoNL-/'-I AnbrtJCDrV~ee.s ~A-P ON 
~M:!:oft)' 0ULY.;lB1l:l.l'L81~· SI'V'E VDu e.. c.orn(f)G\lfj 

~ "&!>& ~ICC I '&1( 10: 3o/1:n." ~ Wt:OrJ£6iJF'1'1; . 
r/lS 7>/ft)AJt;:" NVN) eee..)6 x. L../~~ I 

, ,",. 

TO:NAftJC,v --ANN IYlIIll 

HoWAecJ PA~TeL. 

c..OCJKI E· wA1-0r;:rv (SAYl-A ~{5AV~ ) 

SO I+'AJ /-lN6€t..L,.. 


PLEASE CALL THEPERSON(S) NAMED ABOVE FOR IMMEDIATE PICK-UP. 


http:OFFICE.OF
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Dear Confane; 

A. '~heoOllt.""lge deliberations on Z'aoonoiUat1on drav to a 
"16••, ! all"!" urge your unqueU,fiecl supporS for i:ha Pre.ident'. 
ohil4bo04,iamunilation initiative. It,il l~eratlv. ~at the 
o&ftf*n•••upport a ooaproa.t. •. tbat 1) ...u. vaooi"•• a"aUaJ:)la
where chU4r.n are' - 1n dOlilto".' otfioe., i) retNllClI our" 
Ration'. 1I1Dlunh.t:ion cl.U."allY,· wtHe. an4 ••uM,1on .rat••• , 
cmd' 3) 1.1•••. ,t.de"al ami state purohaB1Dq power t.o expand t:l1a ­
aya11abl1it:y:of laval' prioad ya••ina. . 

rn addftion," r am tat1nJ tb.i.a ·.pponunity to Mara ar.thou9bta 
vi\h you, on kay'1Dwalaatlon rell.tecl'.'iaau••, 1naluClln, vaaainl! 
affDrdability, vacoine bulk pu.ohaee aftA .aaaurasto oompel 
p~lig aa.latano. ~oipi.nt. to,1mmunl.eth81r Cftl1Ciran. 

Dv.~yon.·a,~•• thattb. Unltact .tat•• ChilClhOOCl lmmun1zatioft 
rat. 1. daplprable.- Alae, there i. a eoneenaue chat a ranI8 of 
b.rd.•..:. ox.t..t. t.o W.t.ting m!JJ.GrenimmmlI84. HO.t. raaoqn .e 
tha~ a eomprahen.ive .01ution, a44ra••tn,aach ot the ~arriere to 
immunizat.ion., 1. the beat UlU1litot 81\Jntricant.-1y 1ncrusinJ cur 
ollU4 i1MllUnba~ion rata.. 'inally, Uero i. videapr.ad aireement 
that theM.*" solution would inetre ••• ~ nweX' of children 
~alft' ~u"i~ad at an .pp~epri.'. .,. ~: thai~ own providers ot 
primlu.-y oarel, ••p.g.1ally t.l1o.e aaa1n" pl'4V&ee pay.1C1Us•.. 

'(1 ~, 

VooGine arro~.ult.r J.s mlI..o: tile major Darrlerl to I;a­
appropriate immunization. ta.t,we~, .. nevaener.1 Aooountini 
ottloe (GAO)' raport to Chairman Dinqan fOund tllat. 1t. 1. not 
pO••ibl. vith available 4&ta to ~an'i~.peoificallr the impact
of vaooine p~ioe. alone--or for that ma~ar for-e.ah of the 
Nlavant fa<'t,cra·-an i_Wlbat!on -raca••: The GAO report noted 
that tb.'ClYeiri.aCJ. iuunllatlan ratae in "state. distributing' free 
vaacina tc. all ohit41'.n wo. "', oOl\Ptlnd to nt 1n other 
.tat••," amS,Qonoluclec:t that "nUe pOllo1••,cl••ivn.a to aftaat 
vaoein.,pric•• a10n. would not ~e-.utticient to aobieve the 
'ubU.o lIealth: lervlc.'. ;0&1 for·the ent.ira country, proviclilUl 
tra. vaoo1naamay i~~..a •. th.i..uni.ation rate." 

~f found ~.t' ~~p••ftoguat~1.a ~b.t. p:vv~d.vn versal 
acce••- to vaocine.ehoved pre.chDol 1maunl.a~ian ra~••. 
•ub.1:.ft~i.llf' hiVhD:r than cho•• roune 1ni:t.h. 'Unitec:a atateB. 

~ ~ 

Thea. GAO a~u41•• , 11ke many oth.re, aupport the beliet strongly
beldby the Clinton Aamlnlatr.~1on-that an' affective immunilation 
dltt"at.gy 1IlU.~ b•• Go.parhan.lve one- that addr•••••. aU ba"'I"'J.era 
thot inhil:ltt ~Chlldr.n froa· recaivin. Ylca!ne.. '1'2\.' 
A4.1ni8trat:ioft h •• alway••S9Uecl~.cvo~olne atfOrd6b111ty 1. 
onlr part CIt. gomprehene1v8 ,olution &n41. not, in an4 of 

,.. 
ia 

,~:" . "i . 

:.~ ;~ 
~.; I! 
:;\ ~ 

~ ~ 

Anoeh.~.GAD ;~po~~~eleG.ed ln KarQh' 1tt~, 

~..' 
" 

,-, 
'.: 
g; 

http:dltt"at.gy
http:p:vv~d.vn
http:for-e.ah
http:videapr.ad
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ltS.lf, the. only an.ve.r to inara.alnq Lmatln1Ia~:l.on.rat.ea. 
h .:' 

PUblic purohaa. and diatribution of vaco:l.ne ~o prtva~e 4OQt.ora l 

ottio••,addn•••• anoth.r: MY baJ:J:1er to 1mmunlla't1cn--ea•• at 
ace.... StUdi•• have ahown that unvaaolnate.·obil4rea do have 
mul~ipl. contact. with private daatora »u't ~at ~. ccst of 
vaOOine•. and immunieatJon .ervia•• 1. c.uain, patient. .bittin; 
fl'o. ,I:'i.vate d~or.' o£tlo•• t,g already overJ:nlr4enea. ~UDlio 
health 011nlc8 wh.ra vacoln••' an ulilually f:r:aa. Howevel', boo.u•• 
of under.tatlin" lon, clinic waita, .hart' cllnlc hours as well 
.a transportation and other related barriers to raaohin, a ••00n4 
cd.t. many Of th... ohl1l1J;t1n ..e not being lmauntzla.. .That. 1. 
why rt. 1s .U the llioJ;tl illPortant to provie vaooiD.. WhIr. t.h. 
ohildren ar.--at the a.octor.' oftica. 

J: a.aU.v8 ~b"~ an oxpanll.1I tedaral 1:Iulk\puronaae proqrlll would 

increase tAl number ot ehi18reft immuni.~. I am bo..t~l ~ba~ ~h. 

oonte~.nol committee will inclUde prov1lion.to expand access to 

vaocinell for Clh11dr.n ~o aurr.ntl.y .r•. ftDt:. .U.91bl. 1;0 r.o.iv. 
tra. v.ooine. Under 1:be HOu••"j)4••ed 1111l\U\J.zatlon plan, aU 
xedioaia ohil4~an and all children withoUt p~iv.t. in.uranol tor 
1uunilatioft:; blnefitl venald JiJe eliv.i.bl•. tor trl' vaccina. 
ACClOr<1inQ" to, the CODQ1'aaaional Bt149*t Off101 ift adcU,tion to the 
Xadioaiel ch~ld~en already eligible, 'AArolt.ltaly 7.' million 
additignal gntl4t1D would b. cevored undlrthe Hou••-paa.ed bill. 
Vnfortunatlly, un4.~ the Senat.-p••••a vlr8ion no addItional . 
Children vOU14 b. ali;ibl. for tr.. vacoin... Aa tbe Gonter••• 
w.i,h oomp.tin, ~~q.t ~r•••ur.. to detaraift. th. numDar Of . 
oh!14r6" ". ;oln alford to ••rv. thi. y..r, i~ should bD olal~ 
~at the Oan.t.. p••••d n~~ ot lero i. un.oo.p~&bl'. . 

, 
In a4dlt:.ion ~o f.der.l purah••••u~orl~Y,1 WOUl4 11ka to 
n1~U;ht OUler provision. that· adu... klY· barriers 1ft our 
ooap~h.n.iv. 1mmvn1aat1on lnitilt1ve. 

A or1t£o.11y: 
~ 

imporlant provision 1s the I:tg: :': :: purgb"S'aaa1tlqnal vlgglna, Kith .t.$' Cvn'#ns 1_________i __--l:1.k. all 
taxpayer.! re.14eftta n .tat•• Wh1Gn puzoh••• vaca1a.a in bUlk 
aft anttt. " ...to i;h. b••t available prioe: for their ha,4 eam.d . 
do116J:a. 'l'hie provbion 1_ VitellI impoJ:1:IUl1:: to the t.wenty-three
Stat.A. that now puroha•• vaGoin•• n 1:Iu~,a1:' theCDc,pr:1ce and·to 
tho.e additlonal Stataa·that haVe requa.tad; 1:Iut have .0 far b"n 
denied, the ~De.prio. l~. vloo!n••anuf.oturera • 

.;; . 
S.cond, ve au.t E.by114 pur 4,pIX@4 immyn!Il$ioQ infrl.trygt~r• 
• t the .tltei:aml 100al laval. Btrenotheftln; our· vaooina darvary
.y.t.. by inert.atft, tAl av.il.~111tr ot.~l••t:.ion ••rvio•• It 
aUnio., J:lr providing tor lmun1uticn ra;letri••, and by
launching an l on90in, outr.a~ oftozt to .«uoat. p&l:'.n~. an4 
pl'ov14.C'. i. 411 klqO\.UIIO to our cOlIIPreheneive .t.ra~ecn. 

f· 

WI, 1I.".8t oont.i,au. to Ixplore apprqaQh.' for Incr'&l1Dg panj'iol . 
re.;onaibflity 80 that parant_vat th.lr,ohl1~.n imaunl••• As 
,are of th.'*ffort,th. Administration ~a. proposed language 

.. 
»: 

" 

,":to' 

I· 
; '. .i, 

'~ ~'I 
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~~ 

http:ooap~h.n.iv
http:eliv.i.bl
http:prov1lion.to
http:oxpanll.1I
http:vaco:l.ne
http:Lmatln1Ia~:l.on.rat.ea
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that. 41.Z'Aat~ the ••anta~ to CPOI'ld\lot·lSi Ald to ,uUl.. vltll 
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I. INTRODUCTION ~ I 

Amicus California Consortiu~ for the Prevention of Child Abuse (Conso,rtium) files 

this memorandum ofpoints and authorities in support of an injunction directing the U.S. 

Department of Health and Human Services (DHHS) to distrihute to California its 

proportionate share of the funds a),ailahle to eligible states under the Child Abuse 

Prevention and Treatment Act (CAPTA), 42 U.S.c. section 5101 et seq. The Consortium 

supports the State and presents additional, separate argument in its request. While 46 other 

~tates are currently ahle to support their child abuse prevention programs with CAPTA 

funds, California is denied funds categorically. 

The Consortium also supports, in the alternative, the continuation of the ~O now 

'in force'in theforf1.10fa preliminary injunction pendente lite. Such a preliri1inary injuncti~n 

maintains the' status quo by assuring the funds here in dispute will be available for 

distrihution to California should the State prevail in this litigation. 

II. PLAINTIFFS ARE ENTITLED TO A PERMANENT INJUNCTION AND ORDER 

A. Introduction 
. . 

The rejection of California CAPTA funding here at issue has occurred in a manner 

requiring clarification. DH HS argues that the standar~ of review for the permanent 

injunction is narrow and that the court's inquiry is circumscribed to the "administrative 

19 .' recorcJ." The cJdendants' Motion to Strike,the declarations o'fexperts Professors Wald and 

20 Fellmeth similarly refers to an "APA" administrative record that declarants presumably 

21 improperly contracJict. 

22 The actual procecJl,tral history of this case is that the State of California applied to 

23 
DHHS for CAPTA funds which would be spent under state contract by Consortium 

2~ 
members for the benefit of California children. DHHS announced its objection to certain. 

25 
California laws, communicated with certain State officials 

I 

regarding these objecti9ns, 

26 
received an Attorney General letter seeking to explain California law, and then issued a 

27 
final rejection letter shortly before the October I, 1992 funding date. DHHS' denial of 

28 
CAPTA funds was never subjected to 'any notice or hearing process: Rather, the denial was 

'I)oints & AUlhorities , 
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, . ') ~ ... ., ~ • 

1 an administrative decision after limited private discussions with several state officials. 

2 Although Defendants' declarations of Lloyd, Wright, arid Gillet indicate an allegedly 

3 complicated procedure of weighing and discussing the adequacy of respective state systems, 

4 followed by consideration of "waivers" or informal extension to certain states based on "good 
.' . '. 

5 faith" efforts to comply; these proceedings are entirely private and in-house, or with certain 

6 state _officials. No open process existed. 

7 'fhe involvement of the Consortium or the Children's Advocacy Institute (CAl), here 

8 serving as counsel for the Consortium; was limited to comments to the State concerning the 

9 prospective denial. The Consortium and. CAl are. aware of no person or org~nization, 

10 including themselves, who had any formal eommllni~ation'-Yith bHHS abou~ the denial. 

11 DHHS never invited Stich comment. The failure to give APA notice· or to prov~ide- for p~blic 

12 comment or hearing in any form precluded any give and take.' No discussion or review of 

13 DHHS' denial criteria occurred in the manner countenanced byAPA procedure or due 

14 process standards. The Consortium and its members, whose interest- in-thiS act-ion arises as 

15 likely beneficiaries of the funds at issue, have.had no prior op·portunity to. object to PHHS' ­

16 . regrettable decision. -There is simply no APA administrative ~ecord for the court to review 

17 in this case; DI-UIS never compJiedwith the APA. The standard of review ~nd the factual 

18 setting of this case involves the. review of an administrative decision made without a public 

. 19 .record. 

From the outset, two unexpected DHHS'.approaches exacerbated the substantive 20 
21 prohlems with its methodology in considering. California's compliance. . First, DHHS 

22 consistently claimed that a consideration of caselaw is inappropriate to interpret California 

23 statutes. in weighing their compliance with federal standards. (See Declaration of Professor 

24 Robert C. Fellmeth.) The Consortium respectfully contends that all statutes are properly. 

25 considered in light of judicial interpretation' of their meaning. Second, the defendants have' 

26 contended' that California would be evaluated tabula rasa and without regard to any other 

27 state. ld. The Consortium ohjects to this premise as well, and contends that a denial of 

funds to one state based on an alleged statutory term commonly found in the la'Y of other28 
I)oinls & AUlhorities 
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states receiving funding constitutes a clear abuse of discretion warranting reversal. One 

constant in judicial review of administrativeact~ons is an insistence on uniform, consistent 

standards, equitably applied. ,. 
B. The Applicable Standard of Review 

The, relevant statute for the judiCial review o~ administrative agen7Y decisions, 5 

U.S.c. section 706, provides: 

'1'0 the extent necessary to decision and when presented, the reviewing 

court shall decide all relevant questions of la~, interpret constitutional 

and statutory provisions, and determine the meaning or applicability 

of the terms of an agency action. The reviewing court shall ... 

* .* * 
(2) hold unlawfuJ(ind set aSIde agencY action~ findings, and conclusions 

found to be... - ,,' ' .', " , ' 


* * * 
(A) arbitrary,~apricious, an abuse of discretion, or otherwise not jn 


accordance with law;' " . 

. (B) contrary to constitutio1}al right, power, privilege, or immunity; 


, (C) in.excess of,statutory jurisdiction;. authority, or limitatiDns, or 

:short ofstatutory dghL..' . 


Here~ th~ disp'lJtearis~s pritiladlyJroI11 the !egislative intent of the applicable federal 

substantive statiJte (SlIhse~tion B of CAPTA), DHHS' interpretation of regulations (45 

C.F.R. section 1340.'14), state statutory law, and interpretive staie\caselaw. Each of these 

areas of inquiry involves interpretation of law, which is within the, domain of a reviewing 
, . 

C()Urt. 'Pollgreen v. Morris, 770 F.2d 1536 (11th Cir. 1985), reh. den" en hanc, 781 F.2d 905 

(11 th Cir. 1985). 

Under 5 U.S.c. secti()11 706(2)(A), discretionary agency decisions ,are reviewable for 

abuse of discretion. , Wolchuck v. Bowen, 871 F.2d 869 (9th Cir. 1989). Even the rational 

basis test considers \l{hether the decision was "based on the relevant factors" and whether 
I, 

that has heen a clear "error of judgment." Western & Southern Life Ins. Co. v. Smith, 859 

F.2d 407 (6th Cir.1988). Even wherean agency.is interpreting its own regulation involving 

its expertise, the deference given to it is ,lImited: 

As where the, cOllrts review an agency's construction of a statute which 
the agency adnlinisters, the deference Dwed to. an expert tribunal 
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Although Arizona has a very similar statute, DHHS contends its additional statute closing 

liinitial" records provides compliance: 'Def. P&A in Opp. to PI at 14. But "initial" is not 

defined and has different meanings for child abuse reporting. "Initial" could mean the first 

call to police or a child protective service; The reporter of child abuse is then interviewed 

by an investigator, bU,t as this is not the "initial" report, the investigative interview would 

then be disclosable. Another meaning could reasonahly be considered. Frequently,' a child 

abuse or neglect investigation has multiple reports over time. An "initial" report would then 

be·the first report and investigation in time, so that all suhsequent reports and investigations 
". 	 ' . ',. " . 

could be disclos~d. Because Arizo!1a continues to have its own balancing test, the new 

window-<.Jre,ssing st~tute is irrelevant and would not prevent a disclosure of the identity of 

the child abllserei:>orter. DI-II-IS' acceptance of the Arizona statute may arise from its lack 

. of knowledge of actual child abuse reporting. 

Given tlie intentof the c(')nfidentiality regulations, DHHS abllsedits di~cretion by not 

,even' co~-sidering how' California actu'allY implements confidentiality. Although' Charles 
. 	 . 

Gillet claims' t(~ have considereJ caselaw (Declaration a't p. 3), no California case which has 

ever released information iri vi61ation -Qf' federal sensibilities has been cited. The 

Consortium believes that none can he cited; they do not exist. 

4. 	 DHHS Claims California Permits Impermissible Deference to Religion 
in Child Abuse Reporting and Intervening , 

The relevant DIII-IS regulation, 45 C.F.R. section 1340.2(2)(ii), provides: 

Nothing in this part should be construed as requiring or prohibiting a 

finding of negligent treatment when a parent practicing his or her 

religious beliefs does not, for that reason alone, provide medical 


,treatment for a child; provided, however, that if such a finding is 

prohibited that prohibition shall not limit the administrative Of judicial 

authority of the State to ensure that medic,!l services are provided to 

the child when his health requires it. ' 


The state's definition of "neglect" for reporting purposes, at Penal Code section 11165.2, 

includes the paragraph: 

For the purposes of this eh,apter, a child recelvmg treatment by 

spiritual means."OT not receiving specified medical treatment for 
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religious reasons, shall not for that reason alone be considered a 
neglected ,child. An informed and appropriate medical decision made 
by parent orguardian after consultation with a physician or physicians 
who have examined the minor dc>es not constitute neglect. 

In part, WIC section300(b), describing a neglected chifd who comes within the'jurisdiction 

of the juvenile court, provides:, 

Whenever it is alleged that a minor comes within the jurisdiction of 

the court on the basis of the parent's or guardian's willful failure to 

provide adequate medical treatment or specific decision to:provide 

spiritual treatment through prayer, the court shall give deference to the 

parent's or guardian's medical treatment, nontreatment, or spiritual 

treatment through prayer alone in' accordance with the tenets and 

practices of a recognized church or religious denomination, by an 

accredited practitioner thereof, and ~ha:tl not assume jurisdiction unless 


'necessary' to protect, the minor from suffering from,seriolls harm or. 

illness. In making its determination, the court shall consider.... 

(emphasis added) , . 


DHHS first objection (letter, at page 3) is that the reporting statute, Penal Code 

section 11165.2 above, is "ambiguous" hecause it focuses on tbe child as possibiy neglected, 

rather than the "status of the' parent to be affected." But it is DHHS which is confused~: 

Why should this provision of law focus on "parents"? This is not a criminal statute for child 

neglect in withholding treatment out of religious conviction. This statute has to do with 

reporting to the juvenile court; it is 110t germane to adult criminal jurisdiction-that is found 

elsewhere. At the time of reporting and in juvenile court, the child's status is at issue, not 

the parents' culpability., After testil]1()flY, the court simply orders the, appropriate medical 

treatm,ent for the child. Other than an objection to grammatical style, DHHS' concern is 
.) . 	 . 

irrelevant to the issue-the protection of, chi,ldren. 

DI~IHS' pos!tion on' this issue is also contradictory. Its own definition of the 

applicable regulation, 45 C.F.R. section 1340.2(d)(3), states: "(T)hreatened harm toa child's. 

health or welfare means a suhstantial risk of harm to the child:'s hea"lth or welfare" 

(emphasis added). WIC section300(b) varies from this regulation only in that it us'es 

. "serious" rather than "slibstantiaL" California clearly complies with the language of the 

regulation. See the attached Declarations of David Chadwick, MD, 'and Professor Michael 

. 	l'oinlS & AUlhorilit:s 
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1 Waldo 

.---~ 

2 ~nsortiuni is ~tr~mely~concerned~ ~with~e_~ffe~tA~th~-'~I~ei:S 

3 l--:-re(;Omllrendatin1'l5.'D~ment really wantpa;~eportedb~caus;th~y~praywh,en
"'----. ---.-~ . -----~~----~.,---- -. ----.--'_. ­

4 l'their chiloren are siCk?SOi11enarm-iSlfireaterleo~inevery cold, tummy adi~fever:ana'~ 
----~-----.----	 ._----,...!.. ~ --'------,.....--~---~,. 

5 ~he for ~~. If parents pray as~io ~spraT~~~iIi9~~!!!!~~t~-;·~~(~~y-~ek~; 

6 ~medical attentionwhenacfimris seiious-iY-m~shouid the state rem~eth~seChlTaren-fr~m1 
~~- ~---~-----	 --------~---,-..yl 

,~_ -:------::--i 	 . 
7; tfiel~ 	 . 

8 

9 

10 

. 11 

12 

LI~rtium's eXR~~nce"Califo~i; has_l!o,~g~Q,~_~~;pti~n.i~r:J~po~rtl~g! f 
'-:-rnvesfigaring;-a:rldprosecufing ,parents for"child . abuse ,and -,. Th~!?ec~~~~tionof; 

"""'Ptofessor Mic~aerW.ala-isinstrucfiveasio t~__~RRroQ~iate-Iang~age iOCififorniil ·statutes·? _ 
~. - ----~.~.--- . '. - -, -. '-'~--'---.-.-,.""----.:..-.-~-

-a]nl:-caselaw~.DHHS'-interpr~tation exce.eds the rea~ordsoCits-ownreiUJ~ltion;!
'--. 	 .. . - .., .. ,·-----·--c,.· __ ~____ . ; 

[Where there is a threat of serious harm;tt1e"juvennecourrlSemPo~e!~JQJ~ke~~~dy~f 7 . 

14 

'15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

13 ;tfie cnild and order medical treatment. DHHS'-rnterpretaiionisfaciaJIy unrea~oi1able-and -? 
r-"--~~--~-" -: ~ . -- .' ~ -; -~-=======--:::==:::==:::=~. 
\ an inaccurate: description of the law and iJs_enforcemenUn._CaH~a. It is unclear what ,,­_. 	 .' . '; --.~---------~----"-.) -­
\' ". 	 .---~--'~-'~--' 

l£alif~rnia would have to.do to co~pJ~ that it does not ~~eady-a~~J' 

Again, virtually every state has langua~e similar to the worc)ing of the California 

statutes here discussed. DHHS admits that California's so-called religious exemption 

statutes it deems objectionable are nearly identical to those· in 37 other eljgible states. In 

addition, this review for religious deference was begun in 1990. Def. P&A in Opp. to PI at 

8-9. With two years to. review state statutes, onlyCaIifornia is· ineligible for funding. 

Apparently,. although California is in the identica.~ statutory position as 37 other states, the 

lack of funding was not related to eligibility but due to a personalized DHHS interpretation 

of "due process and fairness." Oct. 2 Dec. of David L1oyd, p. 1O~ 

E. 	 The Standards Here Demanded of California Are Not Applied toAily Other 
State; Most Have Provisions Identical to the California Statutes Here at 
Issue-None Have Been Denied Funds . 

The Defendants' Memorandum of Points and Authorities in Opposition to 

Preliminary Injunction correctly quotes from Section 1l0(b) of CAPrA as to the mandatory 

Points & Authorities 
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1 standard for DHBS administration of CAPTA funds as follows: "Section 11O(b)... requires 

2 the Secretary to 'establish criteria designed to achieve equitable distrihution of assistance 

3 under this Act among the Strites.~."!(emphasis added,quoting 42'U.S.C. section 5106d(b) 
, 

4 at Def. P&A in Opp. to. PI at 5). In the same Points and Authorities, DHHSpresents a 

5 detailed discussion of its own internal administrative procedures (Def. P&A in Opp. to PI 

6 .at 3-10). 

7 As that discussion indicates, federal concern has generally focused on the issue of 

8 deference to religion. DHHS points out that it has requested that some states' Attorneys 

General write opinions clarifying that their statutes do not allow religious practices to o 
supersede the' health of a child. [California's' Attorney General has provided just such 10 ., 

\. ~. " . . '.. . 

assurances.] DHHS also indicates that seven states were informed that they must.change 11 

their laws in this:regard~' DHHS isable to present but two additional examples from·among 12 . 
. 

, 

~ ' 

the fifty states of application of any relevant standard objecting to any state child abuse 13 

law-outside of 'California. Fi~st is Massachusetts being' warned of )ts use of the term 14 
"serious" (to limit child a.huse reporting to "lierious,,'abuse); and the ~th~r is Georgia15 .. " ,'. . 

16 . allegedly permitting child ahuseinforhlat'ion disdosllre to thepubJic .. See ~ef. P&A in Opp. 

17 to PI at 8-10. The Consortium is informed and believes that this discllssion and the 

18 accompanying Lloyd declaration entirely captures the field in the application of the relevant 
\ . 

10 standards hy DHHS. 

20 However, lione of the states cited have had funds cut off. Taking the examples of 

21 defendants seriatim: the seven states which allegedly have offending religious exemption 

22 
statutes include far greater religiolls.deference than do California statutes, particularly where 

23 
applicable California caselaw is considered. In fact, the existing laws of most states not on 

24 the list of DHHS are less clear than is California law in practice. (See Declarations of 

.25 
Professors Wald and Fellmeth.) DHHS' request of Massachusetts to delete "the qualifier 

26 
'serious' in its reporting law" (emphasis added, Def. P&A inOpp. to PI at 9) cannot apply 

27 
to California at all. As noted above, California has no such qlialifier to its reporting 

28 
law-only to its provision. conferring juvenile colirt jurisdiction to supersede parental 

I'oinls & Authorities 
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1 authority. The final example, that of Georgia, also does not help defendants. The 

2 allegation against California is not that it "provides for public dis<;losureof child abuse 

3 reports where the child dies," as with Georgia, but that California has a balancing test 

4 permitting courts insome circumstances to disclose such information; a balancing test 

5 conforij1ing to a recent U.S. Supreme Court decision constitutionally requiring it: 
.. 	 . 

6 DI-II-IS also cannot argue that the combination of four objections applicable' to 

7 California _warrants distinguishing it. Not only are ail four of the objections incompetently 

8 made, but as the undisputed declarations oftwo of the nation's leading experts attest, as to 

9 all four of the areas noted, California's Jaws here objected to generally reflect terms typical 

JO 	 of the other states, or are more protective of children: (See Declarations of Professors Wald 
. -	 '. - ).'. - . '. .... . . ... 

11 .' al~d Fellmeth;seeals(; analysis of Plaintiff State.)' Yet California is h~re denied funds, and 

only' California. Standards of judicial revjew of administrative action include notions of12 

consistency. Even if one is consistent. between parties, an agency must also be consistent13 

over time:·.aml c~li1l10t-with~ut explanation-suddenly impose an unexpected and disparate14 
·st~l11dard.- See illinois ·v. Interstate Commerce Comm., 722 F.2d 1341 (7th Cir. 1983) . . . - 15 .' • 1 . . ~ 

F.Perm~nent InjUl.ctive Relief IS Warranted AfThis Time16 
Dl-if-IS' final argument against a permanent injunction is that no irreparable injury 17 

exists to California if the allotment is simply held in reserve pendente lite. DHHS cites two 18 
cases for the proposition that the temporary los$ of money is not irreparable injury. (L.A.19 

. 	 , 

Memorial Coliseum v. N.F.L., 634 F.2d 1197, 1202 (9th Cir. 1980), and Sampson v. Murray,20 	 . . , 

415 U.S. 61, 90 (1974), Def. P&A in Opp. to PI at 20-21.) The N.F.L. case irivolved a 21 
contract dispute belween two parties over money .. Sampson v. Mllrray found injunctive 22 
relief premature where administrative appeals had not been exhausted. This case is far 

23 
24 	 . different. Here, CAPTA funds provide direct services for abused children and are d~signed 

to prevent that abuse. This case is not about money damages to a party, but about money
25 
26 	 . specifically designated f()r an empirical purpose and for the benefit of third parties. Its 

27 	 . ~deprivation causes a hardship to those for whom it was intended. (See Declarations of 

Goldberg, Lever, and Chadwick filed with·the Consortium's Motion for Intervention and 
28 

!'oiilts'& Authorities 
in Support or Injunctive Relief 
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Preliminary Jnjunction, respectively). 

,The nature of the hardship at issue is irreparable in two distinct respects. First, it 

is irreparable because the money is intended to be used now for programs which prevent 

child abuse: Moneys were scheduled for disbursal and were rightfully expected as of 

October 1" 1992. As time' passes, the money lost for those programs cannot be 

recompensed. The services are not provid~d; children who are not served as the money is 

sequestered, and abuse which is not. caught or prevented, are not remediated by a later 
. , , 

infusion of money. In the most classic sense, the remedies at law are inadequate. No later 

arriving moneys, even with a significant bonus, will ameliorate the harm which could have ­
, , 

, 
been'prevented had these moneys been forthcoming earlier-as intended by federal law.­

Second, the nature of the harm is I)ot compensable through damages; beatings and 

molestations comprise child abuse. Indeed, no such damage remedy available by statute or 

through these proceedings can compensate the victims. The remedies at Jaw are not only 

inadequate; they do not exist. 

. The relief sought in these circumstances may take the form of a mandatory 

injullction, or a writ of mandamus. A writ, as requested in the complaint of the State, is 

isstJ~ble to an executive official under the 'instant circumstances. The court has the power 
'. . . 

to order an action which, if not taken, would constitute an ahuse of discretion. See Wilbur 

v. United States, 280 U.S. 306(1930); see also Kingshrook Jewish Medical Center v. 


Richardson, 4H6 r.2l,' 663 (2nd Cir.1973); Deering Milliken, Inc. v. Johnston, 29~ F.2d 856 


(4th Cir~' 1961), 


G. Conclusion f~egarding a Permanent f"junction 

Some states may have d~ficient statutes not, meeting federal standards. But the 

statutes which are the subject of DHHS objection are not 'child abuse, system flaws. And 

California is among the last, not the first anlf only state, deserving approbation on the bases 

here stated. 
( 

Did the Congress intend that states should be required to write their statutes as here 

demanded? To include in mandated reporting "mental injury" without limitation? To 

I'uinls & AUlhoritic:s 
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( 	 .. 
remove "serious" from "child abuse'" warranting the removal of parental authority? To 

preclude court discretion to ever order disclosure of abuse records, even under defined staie 

standards and where 'constitutionally compelled? To remove deference to religious practice, 

even where specifically limited to circumstances not involving child health anq safety? Not 

many votes could be obtained for these propositions in the Congress. An~ they will attract 

no greater support from the California legislature than, they would from the Congress, 

making legislative "cure" - even if consistent with federal law - a practical impossibility. 

III. 	 IF A PERMANENT INJUNCTION IS NOT GRANTED AT THIS TIME, 
PRELIMINARY INJUNCTIVE RELIEF IS COMPELLED 

In reviewiIig requests for' injli'nctive relief,. the Ninth Circuit'consider~ the factors of 

likelihood of success on the merits and the relative har~.ships to the parties. Vision Sports, , 

Inc. v. Melville Corp., 888 F.2d 609 (9th Cir. 1(89). The Court analyzes these factors with 

some flexibility. In the traditional test, the cOllrtconsiders the likelihood that the moving 

party will prevail on the merits and whether the'~alance of irreparable h,arm and th~ pliblic 
, .' 	 . 

interest favor the nlOving party. In the "alternative"test, if the balance. ,~f hardships 

decidedly favors the moving party. this party must raise only "s'erious questions" -on the 

merits. Caribbean Marine Services Co., Tnc. v. Malcolm Baldridge, Secretary of Commerce, 

·844 F.2d 668 (9th Cir.1(88). At other times, the court describes the tniditional and 

alternative tests not as separate standards hut as a relative weighing of the success on the 

merits and hardship factors. Rodeo Collection, Ltd. v. West Seventh. 812 F.2d 1215 (9th 

Cir. 1987). However, when a case impacts the public interest, Stich interest must be 

considered as an additional factor in reviewing the request' for an injunction. ' Caribhean 

Marine Services Co., supra. 

The three salient factors considered for granting injunctive relief-public interest, 

relative harm to the parties, and likelihood of SlIccess on the. merits-weigh heavily in favor 

of California and the Consortium. The 'Consortium has submitted points and authorities on 

these three factors· and incorporates 'them by reference here. See Consortium's 

Memorandum of Points and Authorities in Support of Prelimif!ary Injunction. The 

,'oints & Authorities 

in Support of Injunt:tive Relief . -23­
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1 Consortium adds the following argument: 


2 
 A. Balance of Hardships 

3 The CAPTA grant is not general support money 'f9'r California's general fund, or even for 

4 state administration overhead of existing programs. The funds are designated for programs 
, , 

5 which Consortium members plan, administer, and implement. Although this' burden is 

6 spread among many organizations, no comparable burden exists either for DHHS or other 

7 states. Further, the money is not akin to "damages" for a party, but finances child abuse 

8 prevention programs. The loss of funding for specific purposes of abuse prevention has' 

9 irreparable harm implications assuredly not lost on ,this Honorable Court. 

1Q DHHS misstates the relative hardships in this. case. Def. P&A in Opp. ~o PI at 20­
" ' 

11 22., DHHS claims that 46 other states will be 'bllrd~ned'iftheydonot receive'Californi'a's 

12 funds. This assertion fails to consider that 46' states are already enjoying their own, funds. 

13 Califor'ni'a does not pursue this action to gain otherstates' share of CAPTA 'funds, but to 
I 

14 request judicial review ofwhait would result iri aninequ(table bonus to other states from 

15 California taxpayers. : Indeed, the' failure toreseI"ie thesefuridsmay work a hardship on 
. ~ .' . " " 

16 other states since they will then possil)ly' expect and plan for' a somewhat larger 

17 appropriation than might be forthcoming. It is a greater hardship to be deprived with little 

warning of expected funds tha~ to receive a small additional amollnt during the y~ar. With18 J ' 
19 the reservation of fUllds by pre.limil1~ry injunctiol1,the latter is a minor "hardship"; without 

20 it, the more significant and haLnful unexpected~aking from other states may occur. 

B. Plnintiffs Are Likely to Prevail on the Merits,21 

A careful reading of all of th~ moving papers, exhibits and declarations ofDHHS22 

23 supports the merits of the case for, the Plaintiff State. 


.. C. The Public Interest ~avors a Preliminary Injunction24 

Our cases have em~hasizld ...that when the public interest is involved,25 
it must be a necessary f~ctor in the district court's consideration of 

26 whether to grant preliminhry injunctive relief ...The district court mllst 
consider the public intere~t as a factor in balancing the hardships when 

27 the public interes'~ may bJ affected. , 

28 

Puints & AUlhorilies 
in Support of Injunctive Relief, -24­



,., .~ , 

... ., I ','" 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14' 

',rr -,'
t \....;,~ 

i 

Caribbean'Mbrine Services Co.Jnc, v, Malcolm Baldridge, Secretary of Commerce. 844 F.2d 

668,674 (9th Cir. 1988). The bUblic interest here supports a preliminary injunction. While 

other states ar: planning pro~rams with their funds, California and the Consortium are 

expending considerable resoJces in' their efforts to 'obtain funds. 

.IV. CO~CLUSION 

The Consortium joins the defendants in observing that the Court is in a position to 

grant a per~anent injunction lat this point; that is, to make adecision on the merits. ~e 
',1, 

Amicus Consortium respectfully contends that erroneous' application of federal law and 

erroneous interpretation of stlte law is facially apparent upon an examination of the four 
I 

bases for denial stated by DHHS..The Consortium also ,supports the State in its argument 

thatclear~ f~ciai incon~istencJ exists in DHHS' -review of relevant standards-however 

flawed~to California ~hHe mJsfother states with similar provisions are funded. On each 
, ',' ,.1 '. ' , 

of these grounds mdependently, thIS Honorable Court has ample grounds to grant a 

permanent mandatory injuncti10n and ord~r the disbursal of funds to California for the' 

15 .. benefit of itsabllsed Childrell1t the earliest possible time. 

16 

17 

18 

19 

20 

21 

22 
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27 

28 

",WHEREFORE,for the '~easons stated ~bove, Amicus Consortium supports that the 

permanent, mandatory injUnctibn ordering the disburse~ent of funds to California prayed 

,for be ~ranted, or in the alternLive, that a preliminary injunction be granted reserving the 

relevant sums pendente lite. 

DATE: J/- 3- '1 ;) 

Points & Authorities' 
in Support of Injunctive Relief 

Respectfully Submitted, 

acy Institute 
Attorney for Amicus 
California Consortium for the Prevention 

K. Murphy Mallinger, , 

of Child Abuse 
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····California 

COURT 
CALIFORNIA 

• 

UNITED STATES DISTRICT 

I . 

NORTHERN DISTRICT OF 

......., The People of the State of ) 
ex reI., \ ) 

Eloise Anderson, Director of the ) 
Department of Social Services, ) 
in her official capacity; and ) 
'California Consortium for the ) Declaration of 


, Prevention of Child Abuse l ) 

Plaintiffs 
 ) Professor Michael S. Wald 

) 
v. ) 

) 

Dr. Louis Sullivan, Secrebary ) 

of the U. S. Department of I . ) 


. Health and Human Services . ) 

. -in his-official capacity; and· ) 


JoAnne Barnhart, As~istant 
 ) 

Secretary for Children 'and 
 ) 

Families, in her official 
 L 
capacity, ) 


Defendants 
 ) 

--~.--------~.~.--~\-----) 
I, MichaelS. Wald, declare: 
. .' \ . 

I have been a member of the faculty of the Stanford Law School 
since 1967 and currently hbld the Jackson Eli Reynolds Chair. I 
teach courses dealing with ~hild abuse and neglect, child custody, 
and public policy towards children and families. I have extensive 
experienpe with respect tal the operation of the child abuse and 
neglect system in californ~a and similar systems throughout th~ 
country. .. . 

From 1972 to 1975, I was a reporter .for the American Bar 
Association's Juvenile Justice Standards Project, drafting the 
volume entitled Standards iRelated To Abuse and Neglect. The 
proposals ~n this' volume I have been adopted by many state 
legislatures as the basis for their child abuse/neglect laws. I 
was the one of the principail drafters of the Adopt,ion Assistance 
and Child Welfare Act of 11980 (PL 96-272), the main federal 
legislation regulating the child welfare area. I also have been 
involved in the drafting of virtually all of California's laws 
regarding the legal response to child abuse and neglect. I was a. 
member of the 1980 californih legislative task force which drafted 
the California child abuse Ireporting law. I was the principal 
draftsman of SB14 (1981), which established the main elements of 
the legal structure governin~ California's child abuse and neglect 
system and was a member of ~he 1987 legislatively-appointed task 
force which revised SB14 and established the current definitions 
for juvenile court jurisdiction and all of the other sUbstantive 

\ 
-1­



'.;;and 

,', 

• 

procedural rules tha regu;J.ate the legal response to child 

"abuse and neglect. (SB243,1987). I drafted much of the language 
this bill, including the, provisions that relate to the relevance 

,'of parental religious beliefs in determining the adequacy of 
, ,me<;iical care of children. \ ' ' 

In addition to my legislative activities, I have been actively 
involved in the administration of the child abuse response system. 
I was one of the original ~embers of the California state Advisory 
committee on Child Abuse anti Neglect and served as its chair during 
1978-79. I have served as a judge pro tem in juvenile 
~ourt in San Francisco and Santa Clara counties and have trained 
'judges, social workers and attorneys in virtually every county in 
California. I served for six years on the board of the National 
Committee For the Prevent~on of Child Abuse. I have published 
numerous articles and books iregarding child abuse laws a,nd authored 
three chapters in the CEB Ji\UVenile Court Practice book. 

_ If called as a witness, I would qualify as an expert in child 
abuse 'law and policy, inpluding California's laws and their 
comparable counterparts in other states. , 

I have been informed Jhat California has been denied all of 
the funds for which it appl i~d under the Child Abuse Prevention and 
Treatment (CAPTA) programs of the federal, government by the 

I • ' Department of Health and Human Servlces of the federal government. 
I have read the official le~ter of denial written by Ms. Sharon M. 

, Fuj ii ,which cites four specific alleged deficiencies in California 
,law as a basis fo'r the denich.' , 

In my professional o~inion the letter misinterprets the 
relevant state and federal ]aws in at least two areas. 

, 1.' In her' letter, MS.\ Fuj ii indicates that California law 
does not comply with federal mandates because the term serious 
modifies the definition of ,I,physical harm in Section 300 of the 
Welfare and Institutions Code. This, conclusion reflects a 
misunderstanding of both fetleral and California law. Under 42 
U. S. C. ,section 5106g (4), a ~tate must have a reporting law that 
meets certain federal requiirements in order to be eligible for 
federal funds. The reportingi law must provide, among other things, 
for reporting to a protecti~e agency any non-accidental physical 
injury. California Penal Cl?de section 11165.6 clearly requires 
reports for all such injuries. Welfare' and Institutions Code 
Section 300, to which Ms. Fujii refers, ,has nothing to do with 
child abuse' reporting, ho~ever. section 300 defines the 
SUbstantive grounds which mtist be established before a juvenile 
court can take jurisdiction o~er a minor and require supervision of 
the family or removal of the!minor from the parents' home. While 
42 U.S.C. Section 5106 requires that certain definitions be used 
for purposes of state laws regarding reporting and investigation of 
child abuse, and neglect, this statute does not establish any 
requirements with respect to state statutory laws regarding 
juvenile court jUriSdiCtiOnJ\ States are permitted to define 
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.... ,< • 
sUbstantive juvenile court law~owever they wish. 

Distinguishing ,betwJen reporting laws and jurisdictional 
statutes reflects a considered judgment regarding the best way of 
protecting children. In\ general, a reporting law should use 
broader definitions than those used to establish court 
jurisdiction. Reporting \laws are designed to insure that all 
possible threats to the well-being of a child are investigated, in 
order to see how serious al threat there is to the child. Because 
reporters are not investigators, they are required to report a wide 
range of possible harms whlich can then be investigated. Having a 

,broad net at this, point c~n be justified as a means of insuring 
that no potentially seriqus situations are overlooked. Since 
investigation constitutes far less of an intrusion into family life 
than court involvement it miay make sense to tip the scales in favor 
of looking at a wide range of situations at this stage of the 
system. For' ,this reason, Ithe federal statute mandates a broad 
definition if a state wants to apply for .federal funds., 

'tervent' lS.1 f ar ' ,', t however.,' Court ln 10n a more serlOUS-S ep -, 
Unnecessary intervention 9an harm children as well as parents. 
Moreover, 'the scope of intervention ha's enormous implications for' 
the use of state resourc~s. The federal statute appropriately 
leaves it to each state to decide when court intervention is 

• I' ,
approprlate and how state r1esources should be used 
for supervising families or\ placing children into foster care. 

2. The objections raised under point four in Ms. Fujii's ,letter 
also are wrong., First', I the primary objection' seems to' be,' 
essentially the same one as ;raised in point number 2, ,that the word 
serious cannot be used to Imodify harm in section 300. To the 
extent that it merely restates the previous point it is wrong for 
"~he reasons just discussed. \ ' 

(\ The letter also indica~es that Ms. Fujii finds the statutory 
t1-a,nguage indicating that religious treatment of a medical illness 
,i~ not "alone" a sufficient \reason to report a case a child abuse 
lambiguous. There is nothing at all ambiguous about this language. 
Pehal Code Section 11165.2 on its 'face requires a report whenever 
a ~arent/s behavior or inac~ion endangers a child~s health. When 
a Iparent's behavior does riot endanger a child's health there 
~bYiouslY i~ no reason thatlthe family·ought to be investigated. 
~his is recognized in 42 U.S.C. section 5106 and 45 C.F.R.1340. 
Th~ provision regarding trea~ment by spiritual means merely makes 
ltlclear that a child should not be reported if the child is not 
~ndangered. It' is not the nieans of treatment but the possibility 
bfj harm that requires investigation. Thus, spiritual treatment 
~lone, without evidence of ha~or possible harm, is not considered 
-heglect, since the whole purpose of the reporting law., is to 
lid~.ntify harmful situation"s'l The fact that, spiritual treatment 
~hreatening or resulting in harm is to be reported was clearly 
~pecified in the legislative discussions of this provision, was 
understood by the representcl.tives of the religious groups that 
I~~quested this language and i1s clear on the face of the statute. 

3­
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It is' my oplnlon that in seeking to deny federal funds on 

these grounds the governmertt is overreaching its authority under 
the relevant federal stad.ltes and acting in an arbitrary and 
capricious manner. I 

I declare the foregoing to be true and correct this 1st day of 
October, 1992, in San Frahc~sco, California. 

~~~t9~!!> 

Michael S.Wald 
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'MEMORANDUM 

-----­

To: Jerry Klepner 
'Fr: Sara Rosenbaum 
Re: Comments on immunization bill 

Thanks for sending alolg the draft bill. I have written 
comments directly in the ma~gins but also wanted to summarize my 
principal notations and suggestions separately. 

1. Findings 
"" 

I am not a big beli~ver in findings, but if you want to use. 
them, then these neeq to belconsiderably strengthened. The 
original decision memorandu~ summarizes many of the critical 
facts that ought to appear in these findings, particularly those 
findings related to the uni~ersal purchasing program. By far, 
this is the mostcontrovers1al portio of the legislation, yet the 
findings are virtually barr~n on this point. 

Additional findings.maJing the following 'points should be 
added: 

o The "infrastructurell to immunize children is both public 
and private. There is considerable evidence to suggest that 
the "private" infrastructure has been damaged over the past 
decade as a result of the significantly increased cost of 
privately purchased va~cine. . , I· 
o In some cases costs have risen by as much as. percent,' 
with private rates exc~eding the rates.paid for like 
vaccines in other first world countries by as much as 

percent. ' .. 1 . . '.' --.­

o High costs, coupled with the growing number of uninsured 
and underinsured families mean that increasingly private 
physicians are referri~g their private patients to 
overburdened public cl~nics for vaccinations,.. This results 
in countless missed opportunities. As part of an overall 
effort to improve childhood immunization rates, therefore, 
the unraveling of the'private system must be addressed. 

I . 
o 10 states now have universal programs. Many have been in 
place for more than 20lyears, wi,th virtually no 'burden or 
controversy. Numerous other states that have sought to 
establish such programs have been denied additional discount 
vaccines by manufactur~rs. . 

o There is no evidence Ito' suggest that a negotiated price 
that takes into account the reasonable cost of. production, 
marketing, research and development and 'distribution will 

1 



not fairly compensate vaccine manufacturers. Indeed, a 
recent report by the Cbngressional Office of Technology 
Assessment adds support 

I 

to the notion of negotiated rates 
that assure fair compertsation while holding down costs. 

o The Secretary of HHsihas experience negotiating vaccine 
purchase through the federal contract system. 

Additionally, I do not!understand para. 3, page 3. Is this 
paragraph meant to address 1=he need for outreach or the need to 
beef up the public service delivery infrastructure? There is a 
need for a service delivery improvement paragraph, as well. ,1 

2. §2141 (a) The bill should provide for prompt updating of the 
list as changes occur in va6cines and dosages. The list should 
be published annually and should apply to all federally funded, 
programs providing or finan6ing vaccines. The point here is to 
assure that this list is uS~d by HCFA and by 'state Medicaid 
programs, as well as by CHAMPUS, OPM, etc. These programs often 
are well behind in terms of current knowledge about childhood, 
vaccine standards. 

3. §2141 (b): The procureme~t panel should a~so include the 
federal agencies that admin~ster programs providing or paying for 
childhood vaccine (HRSA, HCFA, IHS) 

, , I 
4~ §2141 (c): The language ~hould be strengthened to authorize 
the Secretary to purchase teD meet all childhood immunization 
needs, whether ongoing, cur~ent and routine or additional needs 
caused by public health or c:6ther emergencies~ I find "current" 
needs vague. "I ' 

5. §2141 (c)(3) : You need to clearly state that in negotiating 
with the manufacturers the Secretary shall take into account the' 
cost of production, research, marketing and distribution. I' 
would not leave any doubt i~ anyone's mind, that the Secretary 
knows full well what goes i~to pric;ng a drug or biological and 
that she intends to take all factors fairly into account. 
Assuming that the secretarylis going to have the manufacturer~ 
distribute directly (s~ggested by § 2142(a), page 8) this cost 
needs to be explicitly laid out. 

6. §2143 Tracking 

01 see nothing here'that authorizes the Secretary to develop 
one or more tracking m~dels and to require states, as a 
condition of the'recei~t of free vaccine, to use an approved 
model and provide mini~um required information to the 
national system. I have this vision of multiple state 
tracking systems with 6haos at, the point at which the 
federal government tri~s to make them all fit into the 
national system. 

2 
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o 	 data elements that state'While the s~ction dols list some 
I 

systems must cap.ture, the section does not require the state 
to report the data to the Secretary -- just a requirement to 
"share" it (§2(B» I 
o Why are states not required to link their immunization 
systems to their birthlrecOrdS? This permits access to far 
greater levels of information. Perhaps this is implied by' 
§2(A), but it is unclear. 

o Other state agenCies! (such as state welfar~ or child 
support 	agencies) should be clearly denied access to these 
data. 

7. §2145 

I assume that we are s~re. that the appropriations 
authorization (§2145) is th~ magic set of words that guarantees 
that this will be mandated rPending? 

8. Section 5 Vaccine Compensation Amendments 

Why not permit the pay~ent of retroactive claims (with a 
capped payout amount annualiy to control the retroactive flow) 
from the Trust Fund? If th~ TF is overfunded and the retro 
claims are languishing, what is the problem in addressing this? . .. I 	 '. 


Didn't you want the au~hority to delete certain vaccines 
from the injur-y table as well? I read the bill as permitting 
only the addition of vaccin~s. 

9~ Medicaid: Not at all addJessed here is the requirement that 
the Medicaid program pay th~ reasonable cost of administration 
for all children. Arguably) the waiver of administration 
language will lead HCFA to chaim that the administration is free 
and therefore that no paymertts can be made. We, definitely 'will 
need Medicaid amendments cl~rifying states' obligation to pay 
administration fees in my opinion. 

have you decided: to Si~PIY let states keep th~ Medicaid 
money they would have paid ~utfor the vaccine and to instead pay 
for the vaccine out of the new source of funding? I have no 
objection to that, but this lis the import of the. bill. I want to 
be sure that this is what you meant. . . 

10. Infrastructure: Why dJd you not provide. for a set-aside of 
some of the vaccine funds a~ "capital development" to engage in 
ongoing improvements in the public delivery infrastructure? 
This is consistent with our long term national health reform 
thinking about funding service delivery through directed spending 
subject to an annual budget. You leave all infrastructure and 
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registry activities subject to annual discretionary 
appropriations (§2145). 

Please call if you have quest'ions. 
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MEMORANDUM TO SARA ROSENBAUM 

Attached is a corrected verlion of the Comprehensive Child 
Health Immunization Act of 1L993. On paqe lS,(e) CD) (1) 
and (2) were dropped due to a computer malfu tion. 

/ 

( 
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To provide for the immunization of all children &qainat vaccine 

preventable diseasGs, aJd for other purposes. 

Be it enacted by tb1e senate and Hoys. ot R!!!lpresentAtiyes ot:~. . I 
the United states of America in Congress aseemb1eqL 

SECTION 1. SHORT .TITLE ~D REFERENCES IN ACT. 
I

Ca) Short Tlt1e.--This Act'may ba cited as the 
( . I·' . . 

"Comprehensive child. Health lDUIlunization Act of 1993".
I . 

(b) References. in Act.--The amendments in this Act apply to , I 
the Public Health Service Act unless otherwise specifioally 


stated. 


SEC. 2. PURPOSE OF ACT. 


The purpose of this Act is to assure that all children in 

the United States are protected against vaccine preventAble
Iintectious diseases at. the earliest appropriate age •

. I 
SEC. 3. FINDINGS OF CONGRESS. 

. . I" 

CA) Current' Circumstances.--conqress makes the following 

findinqsas to current cJrcumstancesz 

(1) ImlDUnizatJoris represent one· of the most coat-
I . 

effective means of ihe prevention of diG&ase. 

(2) A1.though ,aderal support for childhood 

immunizations has been in existence since 1962, the full 

Potential .of i:m.muniz1ations remains to be achieved. . . I 
Enaotment and. en~orcement of school immunization 

. I 
requirements have resulted in excellent immunization levels 

I . 
(96% or greater) in school children. However, approximately 

80t of vaccine doses should be received before the second 
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birthday in order to protect children during their most 

vulnerable period.. Many child.ren do not receive their 

basic immunizations by that timet and 1n some inner cities 

as few as 10' of 2-year olds have received a complete
I . 

series., This low level of immunizations haa been reflected 
. I .' 

in recent years by outbreaks of measles amon9 inadequately, I ' 
immunized. pre-school children. 

I ' 
(3) Many factors contribute to the low level ot pre­

school immu~izationl. These· include deterioration of the 
I 

/,--- public heal th infraktructu~ inconvenient hours or location 
, " I

\_~ t:~ ~f immunization facd.lities, ,financial a.nd administrative 
,J}' ~'ifC I

\.'/~ ~\ barriers, lack of parental understanding of the. importance
ov:;, _,,,,,,- v- I ' 
~v,~ , . ' ' 

fJ"&"AJ)~}P ,of immunization, ana inadequate familiarity pn :hlheart ~'<,>, ..J <. 
;y~\r~ , I fJ.NO' a. r~d.ofU-
~~~~~ health care provider_'with recommendation-Afor ac iev1nq the 

~~ \ / full immunization of children at the earliest appropriate 


t ~ age. aw. PJ,)IL- \~~ ~Le 1Nt~ 

, ,'« s r ~ifL. (4) Current llaw providesl\sufficient authority t!cr d-o 


.-.-...-1' F b-~ ~- ~ ()/'A ~ .1.~~ 
'\f..r "r-b-' \.fl"j\ activities .... supportA the\l.infrastructure Reee••sf} foz ' 


,.1../ '~ I 1\ ::h\\ Cv.....~~~!IIJIiI:1 


~~~~ \ immunization servic;e as we as J*a ou each. aotivities 

<"vr~ ) \ol~ \I,Y'1'~ 


':.'::7~~D neoessary to incr.easet\parental knowledc;e about· and. 


~. motivation to obtai!n immunizations All States and the 


~ .~ largest. cities hav~ prepared comprehensive plans to improve
-$- immunization levels~. However, adequate resources have been 


~ ~~~. lack~o support the planned activities. 


'('" ~ ~ The cost of childhood vaccin.·is itself a barrier 


~ to immunizationv' 'ljhe cost of private. s:.:;![ purchases of 


O'V-""i~ ~J.P Y 

~ JJ,~~~ !~~ ~\ }

\~t~;?~ 

d(V~ , 

ti\ 
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h'v'\. \G1·.(/~:>(~\i~t-/ \ 5d' /~~~~f
'1),> ~1L--Icr'<tJ·~04 /v ~ ~~~~~J'~ 

t{;-A'>~) ?C{(~~'~f~ $> ~.~ \V-V'-JttvJ~ ~.J',-,:> v ,?~ 
'>J:;0' ;}r~ vaccines has ~.d f.~Oq~:"r: d.....nd tt :accines t:O..~h!';~~
(" N' ...~ ( ~ '(-.r \ ' ~ 
/" publ io sector. \\f'~r 

~~ (6) The National. Childhood Vaccine Injury compensatio~~
\ ':»,V' I #.R' 

A \V-l~ P.rogram is an essential element in' a comprehensive ~ './ 
r/'::' \v-- ( . . I ' $/ 

\f.. \~u-<-' 4::6 r o( immunization prograi and should be strengthened. and applied,. 

1Z~ d",....-- to additional vaccines recommended for universal use in· 


~v'0 (0.-c... 
 children. 
~~}N'-r \}... ':,J' t 
\~. ( v y' ~~ \ (b) Needed Actions. --Congress makes tl),e following findings" 
~ ~ _ v'-\ ,-'" c. I 

;~~~:~~s to actions needed to assure the full immunization of children" AoG 
17" / ~ ~". y at the earl iest possible age: . \-' (}" 

~~~~~C/ .~ A traCkin1 system must be. established in ~~~ 
},::...), ,1(6, to r~nd parents OJ children who need vaCCin~@\\~I,,,,,~\~ 
~".f'-",,\/ r-,-.r-Ii''>vI'~~ A coordinated national intormation and education <::r. \ (f 

, .J~ "f)/;f I .tJ'~ I uik(I vr:~v;y: \~. program must bQ established, as wall as an ongoing programA~ 

\~~~~~~o_~professional edudation to inorease the awareness and $\~~ 
J~ j,1t' .r-vrf'>:Yy'r;J}~" <s \ '\ 

xP {~ \V....-: knowledge of health care providers concerning :s 
~~....v ,.~ . reoommendations for achievinq the full. immunization of 

0\' ~ <", x 
. '1if';. ~ children at the earlie~~r~ aqe. 


¢"7
?\). @fl TlI. '"U <a1~J==!..a S""s prOCJra..s· tha.t. ~ 

..... 8101&-1;0. reach Ch!ildren must beqin to· talce advantaqe ot~p._ 
every' contact WithYfunq.children·to encouraqe their parents~: 
to get them fully immunized at' the earliest appropriate age

I
and to refer those who nead immunizations· to, a source· from 

which they can reoeiteimmunizatlonfS"without' admin1litrativa~ 
. I ot .. ' '~W\, 

or tinancial barrierT· -::V'· ~ 

::j;;/~ "'b- -<? (4I Gover"cnt should purchase and . ­

tor universal use in . 

l' ~ ~t ~)~ {y ~&tr L (~J~
~c9~~ \~\<~~~li:l\¥~#1 




SENT BY:Xerox Telecopier 7021 3-12-93 11:29 2022456351'" 703 438 8413;# 6 , 

4 

children. This action will not only remove tinanoial 

barriers to immunizltion that impede children trom being. 
I 

vaccinated at the appropriate time but will also facilitate 
I 

. development ot· an ikunization tracking 8ysteDl•. _.1~ L,c-Mf"'Iv[I " ~-~. I

J ~~ (5) Private aTld pabltc health insurers ~oula :tia-- ~ 
\f\~YijY ~o.~a!ed to proviA. adequate reimbursement for the .~ ~~~ 

\ \, I ~ ,~ I~~;~td;.o ,-z9'
administration of childhood vaccine~ r ~~~~~~j 

(6) Volunteer community activities tor:romot. the t~li~~ 
immunization cif children at. the earlie..tappropl'iate age,~~ 

should be encouraged. l~' _ 
(7) TIle Natio~al Vaccine Xnjury' Compensation progr....'~~ 

should be extended and improved. Vaccine information ~~. 
materials should be simplified to assure that parents can· ~~ 
understand the true benefits and risks.ot vaccines. 

SEC. 4. FEDERAL PURCHASE AND TRACKING OF CHILDHOOD VACCINES. 

(a) 
I 

In General.--Title XXI of the Public ,Health Service Act· 
I . . .

is amended by adding at the, end a Subtitle 3 follows:new as 
. I 

"Subtitle 3--Federal PUrchase of Childhood Vaccines. 

'6'\f"'4 uSEC. 2141. PURCHASE BY THE SECRETARY•.'rI£ ~ .. (a) Recommended Childhood Vaccine•• --The Secretary shall. 

~i\~71~prOmUlgate a .list otvacJines. that provide immunization againat­

~/?naturallY occurring infe1tious diseases andfr: recommended for' 

universal use in children. The Secretary-shall additionally/ l..w . 
"'<f.f~JI'~ promulgate recommendati°is. regardingXappropriate dosage for. each- . 

~~~ vaccine, and. the age or ages ot children at which each vaccine_ 

q'1~~{)ShOUld be administered t'dr optimal safety and effectiveness. 

f1i}' /~1.


i/J-Ifl

~~ 

http:risks.ot


. _1r 

~~¥"~t»':;;'c,cY'
•. ~ ~ , 
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II (b) , Establishment of Vaccine ae",i~.lI!aQt& Panel, Dutiea.- ­

I 
'The Secretary may establish a Vaccine Procurement Panel, composed 

I . 
of representa Federal aqencies involved in research' 

I
reqarding, or the reC]Ulation or procurement ot.,T\. accine. The 

. I, II { 

pa;1.l ~hall advise the secretary on the amounts ~f ,(Vaccine ? 
~'( ~ ~ '. I \v-..~.y.~ \N"!(;~ADA~~ ~ 

fi:u}p,!eft$ary ~,' be PUrChaSjd ~"iI.r sUbsedition (cj. 7v1"0 /~~ 
" (c) Purchase of 1accine.-- " "" 8 r~~ 

~ "(1) In geneial.--The Secretary shall eri ~~~)~ 

~ purchas;)recommended childhood vaccines in amou necessa" :I 
;r'c;~ {~tor distrihution uJder section 2142 . ,:Y~.~

() <-tr'~ 'b') I fY7 
\.... J\,ty /Y for the iml'nUn,izati,o, n of children. in the United States in , ~,
u1~~ I ~~ 
i\~l accordance with 'the recommen~ations promulgated' under AJL~.~ ~ 

sUhsection (a) and to, maintain 'anadditional supply~~ 
'f. {r sutUcient fo,," ~ sy-month period. 

.A, r "(2) Pre-procurement consultations .--The Secretary may 

(JJ\, consult with represbtlltives of State governments, experts.~\j£l
'\ ?- in vaccine delivery, health care providers, and othera with' 


expertise in purchasin9 and. pricing pharmaceutical products:. 


prior to Bolicitinq hids. or offers' for recommended childhood 


vaccine under this subtitle. 
I1t(3) Cost or pricing data.--A manufacturer of
I' 

y ~recommended childhoOd vaccine shall provide cost or pricing. 

I,' .'data in support ot its requested, price at the time it 
I 


~~.... responds to a procurement instituteCl by the Secretary under,' 

if, '#. ' I
7r1' t:' this section. A manufacturer shall also provide such data,

,J'.. ~ 
~~ of' upon the request of the Secretary' whenever the Secret.ary 

\;Y~, v:'!ti"determines Yl.~t contr.act modifications are necessary. This 


fr'\ _VJ.,-f >iT \7-- ~ s ,Jt).
·1 

~~<i~)J~ yr; ji{~~~ ~~JJ: ~4 ') \~~r~~ ,
;;) J ~~ < \~q"4j t~ I (;\~ ''f ~ . 
It;:;:) d-!>~;:' v ~ ~JII') tifw~ ~j~ , . 


'j . ~ ZJ\ f . Y1 ~ r ~ vrO:~'\ . 

I 

I 
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intormation shall include data related to the research and 
. I . 

development costs ot the vaccina, production coata
I . 

(including technological advances and other factors 
Iaffecting production), distribution costa, profit levels 

. I
sUfficient to encourage tuture investments in research and 

Idevelopment of new. or improved vaccines, tha cost of 
I . '. . 

maintaining adequate capacity tor outbreak control, and any 
. I . . . 

other data the Secretary determinasis relevant. 
I . 

"(4) CA) Confidentiality ot data.--Information provided 
I " 

to the Secretary unierparaqraPh (3) shall be treated as 

trade seoret orcontidential intormationsubject to section 
I. . 

552(b) (4) of title 5, United StateaCod. and section 1905 ot 

title 18, United stJtes Code and shall. notb. revealed, 

except as provided 11n subparagraph CB), t~\ an; person other 

than thoseauthorize1d. by the .SecretarY in carrying out 

official duties unc1.lr this section. 
. . I . 

It (8) Subparaqraph' (A) does not authorize the 
. I . 

withholding o~ infoljation provided under ,paragraph (3) trom 

any duly authorized. subcommittee. or committee of the 
. I . 

Conqress. If a subcommittee or committee of tha. conqress' 
Irequests the Secreta;ry to provide it suchintormation, :tha.. 

Secretary shall make such information available to the . 
\' 

subcommittee or. committee and 9hall, at the same time, 
. I . 

notify in writing the'manutacturer that provided the 

informati~n ot such ~equest. 
, . I 

ncc) The Secretary shall establish written procedures 
Ito. assure the. confidential.ity ot intormation provided under. 
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paraqraph (3). Such procedures ahall include the 
. I 

designation of a duly authorized agent to 8erve as custodian 

of suchinformatio~. The agent -­

"(i) shlll take physical possGssion of the 
IintorDlation and, when not in use by a person authorized-
Ito have access to such information, shall store it in a 

, . I 
locked cabinet or file, ·and 

"(ii)sJall raaintain a complete record of any
I ' 

person who inspects or uses the information. 

Such procedures shall require that any person permitted 

access to the information shall. be instructed in writing not 

to disclose the intbrmation to ~nyone who is not entitled to 

have access toth. ~nformation. 
"(5) Multiple suppliers.--To assure a reliablo and 

adequate supply of yaccina and to stimulate competition, the 

Secretary Jnay en~.rlinto multiple contracts with 

·manufacturers at the same recommended. childhood vaccine,I . 
under such terms and conditions and. utilizing such 

, I 
procurement processes as, the Secretary deems appropriate. , - I' ' . 

"(6) Reporting requirements.--Each contract for the 
I 

purch'ase of reco'mmeAded childhood vaccine under this secti'on
I . , 

shall. require. the manufacturer to report to the Secretary or 

the Secretaryls deS~gneGI at intervals determined by the 

Secretary, data regJrding the distribution of doses of ' . ' I ' . 
vaccines by lot. number and recipient. 
. ' I' 

"SEC. 2142. DISTRIBUTION OP VACCINES. 



'Y 
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/ c0 ()"

/wV!V (,cf n Ca) I
~n~naral'--I~afsecr:ta~Shall provid.. for the 

C2
~\..--- /v ~ J ~ 6Y~,,-_L___ I· 


I C\S"" v- distributio ~~ ~of reoommended childhood vaccines 

i \ / 


purchased under this subiitle to (1) health oare providers who\f':jntrr 
I I 

a~~~~~~~aLunitormed service or who are otficer. or 


~\7 ~~...,!::-~ care providers who
employees of the 

u; \\ receive assistance unde I this Act title V of the Sooial Security 

~ 1 Act, or the Indian Selt-Determination and Education Assistance.

1V)'1~\ ~ Act, and. (3) other healt~ care providers locahd in States ]'J?J 
\ 'J1.f , ~i\'/ receiving grants "nd;;;:rCtiOn 2lU (b) • The Secretary may ~r' 
~ }-l
~ provide ~or such distribution throuqh any State that receives a 

\grant uisr section 2l4+)-;"9 ~~~~~"tv, ,~\\jj 
\ II (b)\ Duties of Health Care Providers.-- ~~~ 

~ "(1) Free pro~ision to children.--A health care <l.. f~ 
pro ider receiving ~accine "nder this section may usa such ~~ 

I'y~ V cine only for ad~inistration to children. A provider may~, i 

o~ _.~ose a charge fors·uch vaccine. A provider may impose ~u 
')J ~ ~ a ~. for the administration of such vaccine, except that a 

1Lt'"";p J7.lY ()'I . 

~ -\ 
o ~~ 
';(Y 

J d provider may not deny a child a vaccination due to inability
I 

to pay an administr~tion fee. ~JtUl,d "1<AA~I/j ~ v::: 2 hC 
I ~ I~Cl )V\ (I''"' CPo QT~ . 

'l''\. It (2) Reportinq requirements. --A h'alth care. pro der ~ 
.... \1r I " ..f14'.JO'~ 

receivinq vaccine under thiB section shall report to the~/~1 
. I . 

~~ \i "" applicable State registry established pursuant to section' 
-I' 0' j~ I 

,,~~~"i:,' 2143 (b) (or t~ the SI"cretary it there is no such Stata 

.::;; regisotry) the data d6scribed in section 2143 (b) (1) for each 
ldose of vaccine administered to a child. The provider shall( 

II 
additionally report fO such state registry any occurrence. 

reported to the Secretary pursuant to section 2125(b). Such-
I 
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reports ahall b. mad. with such frequency and in such detail 

' ' \ \ .~.§ 
\

Secretary lniY prescribe. 

/ 
N'0 

. / I 
/ //
(Y 

"SEC. 2143-/ TRACKING OF CHILDHOOD IMMUNIZATIONS • 

1 ~~;. National Trabking Syatem.--The. secreta.ry shall 
(S\ I \

,.>estakilish a national system. to tra'ck the immunization status ot 

rn.Air~~/1 children. The system sJall be desiqned to 'obtain timely 
LY.tA /...,,0' . , I . 
~J\~~ information about the immunization- atatus of individual children 
tJ\~':" Y I 
1 ~~ and to monitor immunization rates at the state and local levels. 
~'I( 6> . I 
6~,~ In addition, the system shall be designed to monitor the safety 

~~{(~ and efficacy of vaccines, to provide for the coordination ot 
()\. 'F { 

rtf' ?t"-v . 
vaccine administration intormationwith the information on(~ . ' I 
adverse events reported under section 212S(b), and, in ~he case 

, \ 

of under-immunized children .in states nO.t receiving grants under: 
Isubsection (b), to notify the parents ot those- children of the­

. . I' 
for specific immunizations. ~ '7 
n (b) State Registr~ Grants.-- @~ ,

I S 
"(1) Ingeneral.--The Secretary may make grants to ~he 

States to establish and operate State immunization trackinq 

registries. A stat. receiving a grant under this section: 
I '. 

shail maintain a registry that includes the following 

information tor eachichild living within the state: 

MCA) type and'lot' number of each recommended 

childhood vaccine received after september 30, 1994. 
\ ' 

tI(8) idenjification of the .health care provider 

administering such vaccine, , , . I . 
n(c) address and other demographic data needed to 

I 
find the child, 
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n (D) notations of any adverse events associated 

with each immu~ization, and 
IliCE) such other information as the Secretary may 

prescribe. 

"(2) Grant COiditionS.--Each state, ae a condition of 

receiving a grant under this subsection, shall comply with 

. i Ithe follow1nq requ rements: 


nCA) The 
State registry shall provide tor entry 

ot the birth of each infant within the State within six 
Iweeks following the birth, and tor timely entry
I' , 

thereafter, of all. information. received from health care 

providers pursJant to section 2142Cb) (2) or section 

2125 (b) • 

nCB) subject to subparagraph CG), the state shall 

provide tor the sharing of appropriate information from' 
I . 

the state's registry, includinq immunization status and 

reports of advJrse reactions, with the Secretary and 

with health caJj providers who oftar immunizations • 

.~ealth care insrrers, other. than those that are direct 

&~ ~roviders ot health~ care, shall not be given access to 

(<fY~ (, any personally kdentlfiable information from the 
J ~():J\V I " 

tT ~ rr State t s registry othar than that intormation necessary 

1\ ( to process a Cl~1m. N46(J..:():J) ~ 
,. 

I"ce) The State shall provide,tor notification to' 
I 

parents ot under-immunized children of the need for 

vaccinltions. 

- ~the 
~~' specific 
\l I.FA...oA!\ 
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"(0) Subject to Subparagraph .(G), the state shall 
Iprovide tor the coordination and exchange ot 

information 'dih other State registries to allow the 
I . 

tracking of the immunization status of children 
Ichanginq:residenc•• 

liCE) The State shall monitor and entorca 

compliance of ~ealth care providers with the 
I . 

requirements 0i section 2142(b), and may disqualify any 

noncompliant provider from receipt .of vaccine under 

this subtitle. 

II (F) It the State distributes recommended 

childhood vacciles within the state on behalf of the 
I ' 

secretary pursuant to section 2142(a), the State shall 

compile monthly data, includinq lot nUmbers, on the 

vaccines distributed to each health care provider. 
I 

neG) The state shall adhere to standards 
I

prescribed by the secretary de.igned to assure that 
I .

informati,on furnished to the State under this subtitle 

is used only to carry· out the purposes of this subtitle 

and is not used or redisclosed tor any other purpose. 

"(3) Applications.--Each state shall submit an 
. I 

!'lPplication for a grjntunder subsection (b) in such form 

andcontaininq such information as the Secretary may
I . 

prescribe. The application shall include a description of 

the methods, by which the State will comply with the 

requirements of paragraph (2), and the methods by which the 

registry will providJ information to health care providers 
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on an interaotive oasis. The application shall alao include 

a discription oftJe expanses that the State will incur in 

connection with itJ responsibilities under the grant. 

"(4) Allowab+ uses of grant funda.--A State may use· a 

grant awarded under this subsection for reasonable costs 

associated with the development and operation of its . 

registry., including computer needs, technical assistance and 

training, education of health care providers, personnel 

costs, travel expenses, and other appropriate activities. 
. . I 

"(5) state reports to the Secretary.--Each State shall
. ' I . . 

submit periodic reports to the Secretary regarding the 
.' I' 

operation' of the state registry and other activities 
Iconducted pursuant to the grant under this subsection. The 

. '. I ' 
reports ahall be submitted in the form and at the frequency

Iprescribed by the Secretary, and shall contain such 
I 

iriformatio~ as the Secretary may prescribe. 
I .

ncc) Authority to Use Social security Numbers.-­
l .

Notwithstanding any othe~ provision of law, the Secretary and 

states receiving grant. +dar ~ub88ction. (b) may utilize the 

social security number ofl a child or the Child'~ parents for 

purposes of identification of a chil4 in any registry established 

under this section, and mly require a parent or other legally 

responsible individual to furnish such' number (in any case where 

such a number has been assigned by the Social Security 
IAdministration) as a condition ot receiving recommended chi lahood,
I

vaccine under this subtitle. 
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II (d) Reports by Secretary to the Conqress.--The secretary 
Ishall submit a report to Conqress on January 1, 1996, and 
I

biennially thereafter on the operation of the national tracking' 

system <and the state reqiktri••• 

"SEC. 2144. DEFINITION. 

"For purpose. of this subtitle, a 'recommended childhood 
I

vaccine I ia a vaccine on the list promulqatedby the Secretary 
, I 

pursuant to section 2141(a). 

"SEC. 2145. AUTHORIZATIOk OF APPROPRIATIONS. 

tlCa) Vaccine purcha~es.-- , 
,/ 

"(1) For the purpose of makinq vaccine purchases under 
, / ' , 

section 2141, there jhall be made available to the Secretary 

such sums as may ,be necessary for fiscal year 1995 and for 
'I ' 

each fiscal 
< 

year thereafter. 
, / 

If (2) Amounts to, carry out section 2141 shal·l 
/constitute direct spendinq for purposes of the Budget
I

Enforcement Act of Ij90 and shall not'be subject to 

reduction p~rsuant to a sequestration. 

It (b) NationalTraCk~nq System and State Reqiatries.--For 
, / 

the purpose of makinqgrants under section 2143 and tor the 

operation of the tracking system authorized by such section, 

there are authorized to be appropriated $______ tor fiscal 

year 1995, $____________ tor fiscal year 1996, and $_________ 

for each ot fiscal years l!997 , 1998, and 1999.".' 

(b) Authority to EnJure Supply of Biologicals.--Section 351 

is amended-­
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(1) in subsection (a), by atrikinq "No person" and 
I

inserting' instead "Exoept a. provided in sub••ction (i), no 

person", and 

(2) by adding at the end the followinq: 

"(i) Waiver Authority with Respect to Biologica18 Necessary 

to Protect Public Haalth'.I--(l) Waiver to a .as critical
I. .

shortage.--Where the Secretary finds a crit~ca shortage ot a 
I

biological prOduct specified in subsectio (a) based on a 

J. _'r- \) 7determination-­ ,)tiY. ~,,~ \ 

"CAl that the,e is (or is likely to be) a shortage ot 

supply of such product (for any reason including 
1 ' 

unavailability of a sufficient supply at a reasonablG 

that such shortagQ presents a significant risk to 

~ the public health, . . 

~/.~~e Secretary may, in accordance with the provisions of this 

~y~ . 


U>~~~ f ubsection, waive require~ent. applicable to such product to the 
',~ ~ extent necessary to permi~. the production, sale, distribution, 
~Jy~~ I. 

v ~/ and use ot such produot durinq such period as is necessary to 
li' A.J 

.~~,,- prevent or eliminate such shortage. 

~I "(2) Alternative standards.--Where the Seoretary has found 

a critical shortage of a JiolOgiCal produot pur.suant to paraqraph 
. I 

(1), the Secretary, in consultation with the Commissioner of Food 
I .

and Druqs, may waive any applicable requirement of this section, 
. I 

this Act, the Federal Food, Druq, and cosmetic Act, or
I . 

regulations thereunder, with respect to a such product if- ­
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." (A) the commissioner of. Food and Drugs has.~etermined 

that the product meets standards that are satistactory 

alternatives to the requirements waived under this 

Bubsection, and 

nCB) the Secretary determines that sutticient 
, I . 

information exists to support a conclusion that the waiver 

is justified by the need to protect the public health. 

11 (3) Limitation ot raiver. -- (A) A waiver under this 

SUDsection with respect tlo a biological product shall be 

available-­

"(i) only tor lsuch period as. ia necessary to avoid a 

critical &hortage of such product, and 

"(ii) only whi!].e such product continues to me.etthe 
. . I·

alternative standards specified under paragraph (2).
I . 

"CB) The Secretary shall redetermine at least annually, in 
. I . , 

the case of each waiver granted under this subsection, whether 

the conditions supporting the waiver continue to be met. 

It (4 ) . Treatment of licensed product .'-- (A) A prod.uct Which 
Ithe Secretary has permitted to be produced and distributed 
Ipursuant to the provisions of paragraph (1)" shall be considered 
Ito be licensed pursuant to subsection Ca) tor purposes of the 
I

provisions ot thie Act and ot the Federal Food, Drug, and 

Cosmetic Act. 

II (B) The Secretary jhal1 have the same regulatory authority 

with respect to products granted waivers under this subsection as 

with respect to products iicensed pursuant to subsection (a).".
I . 

(c) US8 of Social Security Numbers.-­



(1) 

(2) 
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(1) Authority to rediseloae.--Notwithstandinq section 

205(C)(2)(vii)(I) OJ the Social security Act, a State may 

redisclosa to another State or to the secretary, and the 
ISecretary may redisilose to a State, any social security 

number obtained in connection with activities under subtitle 

3 of title XXI of tJe Public Health service Act, provided 
I . 

that the redisClosurle of such number is in furtheranoe of an 

activity under such subtitle. 

(2) Technical lamendment.;..-section 205(c)(2)(C)(i) of 

the Social Security.lct is amended by inserting 

"immunization trackibq registry conducted under subtitle 3 
I . 

of title XXI ot the Pul:>lic Health Service Act," atter . I . 
IIgeneral public assistance,", 

SEC. 5. NATIONAL VACCINE INJURY COMPENSATION PROGRAM AMENDMENTS. 

(a) Use of Vaccine [njury Compensation Trust Fund.-­I . . .. 
Section 9510(c) (1) of the Internal Revenue Code of 

I
amended by striking out n , and before·October 1, 

section 6601(r) of the Omnibus Budget 
I

Reconciliation Act of 1989 is amended by striking out 

tor each at fiscal years 1991 and 1992" each 

place it appears and inserting in lieu thereof It $3 / 000,000 

tor fiscal year 1994 and each fiscal year thereafter" (in 

three places). 

(b) Permanent Extension of Authority to Impose Taxes For 
IThe Vaccine Injury Compensation Trust Fund.-­
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(1) Pennanent extension ot tax.--Section 4131(C), of . 

the Internal Revenue Coda of 198' is repealed. 
I

(2) Reinstatement during interim tennination period.-­
, . I ' 

If, prior to the date of enactment. at this section, the tax, 

imposed by .ection +31 of the Internal Ravan... Coda O.f 1986 

shall have been teiinated pursuant to sUbsection (c) , 

thereof, such section shall be construed ,to impose such tax 

on all taxable vacc1!nes so14 durinq the period beqinninq 

with the termination ot the tax and closing with ita 

extension pursuant· this section. For purposes of section' 
I

9510 of such Code, the tax 1~po••4 by reason of the 
I

precedinq sentence shall be considered to be imposed by
I 

sQc~ion 4131 thereOf 
r

(e) Amendment of Vaccine Injury Table.--(l) Section 2114 
I 

1s amended by adding at the end thereof the following new 

SUbsection :' 

"et) Addition of Vaccines to Tab1e.--The Vaccine Injury 

Table set out in subsectiln (a) also includes any recommended 
I ' 

childhood vaccine included in the list promulgated by the 
I

Secretary under section 2l41(a). The Secretary may modify the 

Table with respect to,any vaccine added by operation of the 

preceding sentence only in accordance with subsection (c). For 
. I 

purposes of section 2ll6(b), the addition of a vaccine to the 

Table. by operation'of the subsection shall constitute a revision 

of this Table .... 

(2) section 2116 (b) ,is amended by striking out "such person 

may fila" and inserting in lieu thereof "or to significantly 
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affect the likelihood ot. obtaining compensation, such person Day" 

notwithstanding section 2111(b) (2), tile". 

(d) 	 Extension ot T~me for Decision.-- seotion'2112(d) (l)(D) 
Iis amended by striking out "540 days" and insertinq in lieu 
I

thereof "30 months (but jor no more than 6 months at a time)". 

(e) 	 Simplification of Vacoine Information Material•• - ­

(1) section '2l!lia6 (b) is amended.-- , . 

(A) 	 by striking out "by rule" i'n the matter 
Ipreceding paragraph (1)1 , 

(B) 	 by sJriking out, in paragraph, (1), 

If I opportunity for a publio hearing, and 90" and 

inserting in ljJeu thereof "and 30"; and. 
I 	 " 

(C), by striking out, in paragraph (2), 

", appropriate health care providers and parent 

organizations"_ ' , 

(2) section 2126(0) is amended-­

. (Al by i+...ting "shall be basad.on available 

data·and intormation," immediately after "such 
I ' ' , 

materials" in the matter preQeding paraqraph (1), and 
I ... . 

(8) by stirikinqout paragraphs (1) through (10) 

and inserting In lieu thereof the followinq: 

II (1) a concise descripti,on of the benefits 

of 	the vaccine, 

"(2) a concise description otthe risks 

associated with the vaccine~ and 

tI(3) a statement of the availability of the 

National acoine Injury Compensation Program.". 

http:basad.on
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(3) Subsections Ca) and Cd) of ••ction 2126 are each 

amended by inserting "or to any' other individual" 

immediately after "to the leqal representative of any 

child". 

(4) Subsection (d) ot section 2126 is amended-­

CA) by inserting "written or video" immediately 
I

after "intends to administer such a vaccine a", . I 

(8) by striking "or other written information 

which meets the requirements of this section", and 

eC) by striking .tor other information" in the 

last sentence. 

SEC.' 6. CHILDREN.'S VACCINE INITIATIVE. 


Title XXI, as preViO~5lY amended by sections' 4 and! of this. 

IAct, is further amended by addinq at the end a new subtitle 4 as 

tollows: 

"Subtitle 4r-Miscellaneous Provisions 

"SEC. 2151. CHILDREN VAC€INE INITIATIVE.
I . 

lI(a) Authority.--The Secretary shall undertake a Children's . I 
Vaccine Initiative to develop a sin9la dose vaccine that could be 

administered to the Child~en of the world early in infancy and 

and that· would afford thel lifetime protection aqainst multiple 

infectious diseases. / 

nCb) consultation.-jThe Secretary shall orqanize the 

Initiative in consultation with the World Health Orqanization and.'I . 
the united Nations Children's Fund so that the benefits of such 

Initiative will acorue to all of the ohildren of the world. 
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"(c) Activities.--The Secretary shall conduct those vaocine 

,research, operational reslarCh. development, production, and' 

delivery activities under the Initiative in collaboration with 

non-qovernment institutions and 'with other Federal agencies to 
, 'I 

ensure the tull use of the scientific and industrial capacity ot 
I ' 


the United States to prevent infectious diseases. , I· , ' 

II (d.) Authorization if Appr.opriations.--There are authorized 

to be appropriated to carry out this section $ 32.9 million for 

fiscal year 1994, and suc~sums as may be necessary for each of , I 
the _'_ following fi'scal years .... 
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UNITED STATES DISTRICT COURT ~ 9
I .~~,? 

NORTHERN DISTRICT OF CALIFORNIA ~ 

The PEOPLE of the STA·TE OF )
I

CALIFORNIA ex reI., EILOISE ) 
ANDERSON, Director ofl the· ) 
California Department of Social ) 
Services, in her official capacity) 

. .1 .. ) 

Plaintiffl )
I . ) .. No. C-92-3930-VRW
I)v. 

) ORDER GRANTING INJUNCTIVE 
LOUIS SULLIVAN, M. D., Secret,ary of ) RELIEF . 
the united States Department of ) 
Health and Human services, in his ) 
official capacity; and JO ANNE ) 
BARNHART, Assistant sJcretary of ) 
the Administration fo~ Children ) 
Families, in her offidial capacity.)

I . ) 
Defendants. )

I ) 

The Child Abuse Prevention and Treatment Act ("CAPTA"), 

42 USC § 5101 et seq., authorizes the united states Department of 

Health and Human Services ("DHHS") to make grants to states and 

certain territories to help them develop, strengthen, and carry 

out child abuse and neglect prevention and treatment programs. 42 

1 
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usc § S106a(a). To gualify for a CAPTA grant, a state must meet 

the eligibility requlrements set out in 42 usc § S106a(b). These 

eligibility requiremknts consist largely of requiring that the 

\

state have a system mf laws,and programs designed to prevent, 
, I ' 

treat, report, and prosecute child abuse and neglect. 'See 42 USC 

§ ,5106a (b) . 

, At issue in this case is California's eligibility for a 

fiscal year 1992fedJral Child Abuse and Neglect grant ~n the 

amount of $1.8 millid\n. The DHHS has .divided each CAPTA state 

grant into a Part. I "Basic state Grant" and a Part II "Medical 
- " ' \ ' ' 

Neglect/Disabled Infant Grant." In fiscal year 1992, California 

\
applied for bot~ a Part I and a Part II CAPTA state grant. On 

August 28, 1992, a re~ional DHHS office in San Francisco informed 

California that it WO~ld recommend denial of a Part I CAPTA state 
, , , " , " \., 

grant to California becaus~ it allegedly did not meet federal 

CAPTA requirements in four areas. The four areas of California's 

child abuse statute which the DHHS contend disqualify California 

are: (1) its ambigUoJs religious exemption P~ovisionl (2) its us 
I ' 

of "serious" to mOdifl the definition of child abuse and neglect, 

(3) its deficient confidentiality provision, and (4) its 

permissive rather than mandatory system of reporting mental 

injury. 

On September 30, 1992, the court issued a temporary 

restraining order to prevent the DHHS from distributing to other 

states that portion of the 1992 Part I funds that are to be 

allocated to California if California meets all eligibility 

2 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

.... 

t.. 
::3 
o .5 

U E .... .9
:.: 

.::: r.1 
t..'­

.... 0
(,I'J u 
... 'C: 

Q .E 
(,I'Jo 
~ E....... 

::s ~ 
.... 0 
cnz ... 
"05 

;'I,> ... 

;::& 
c 
~ 

28 


requirements. Plaintiff now moves the court for injunctive and 

declaratory relief In the four 'issues allegedly disqualifying 

California from ~liJibility.· 
r. 

Section 1340.13 of title 45 of the Code of.Federal 

Regulations, which crntai~S regulations governing the award 0: 
CAPTA state funds, grants the Commissioner of the Administration 

for Child Youth and ~amilies of the DHHS discretion and authority 

to award CAPTA' fundsl In relevant part, this section states: 

," (a) 	 The JrnrniSSioner shall approve an application for 
an aw~rd for funds * * * if he or she finds that 
.* * * i[t]he State is qualified and has met all 
requirrements of [CAPTA] and § 1340.14 of this part 

. * * 	 * \. . 

In addition, section 706 of title 5 of the united-State 

Code provides 	the apJlicable standard of judicial review of the 

Commissioner's deCiSirn. It states: 

The reviewing court shall * * * hold unlawful and set 
aside agenqy action, findings, and conclusions found to 

be * *(A*) 'b't 	 . .. b f d' t' 
ar 1 rary, caprlclous, an a use 0 lscre lon, 

. or otherwise not in accordance with law; 
(B) 	 c6ntrari to constitutional right, power, 

privilege, or immunity; [or] 
(C) 	 irt excess of statutory jurisdiction, 

adthority, or limitations, or short of 
s~atutory right * * * . 	 . 

I
The state ot California's primary contention in this 

case is that the DHHS abused its discretion by acting arbitrarily 

and capriciously in finding California ineligible for a Part r 

CAPTA grant. AccordinblY, California requests this court to issu' 

an injunction enjOinin~ the DHHS from withholding from CalifoLnia 

3 
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its share of the CAPTA funds. 

II. 

To obtain injunctive relief, a plaintiff must show 

either (1) a likelihlod of success on the merits and the 

possibility of irrepJrable injury, or (2) the existence of seriou 

questions going to tJe merits and the balance of hardships tippin 

in plaintiff's favor. Diamontiney v Borg,- 918 F2d 793~ 795 - (9th 

Cir 1990) (citations rmitted). The court may also consider the 

public interest. Tribal village of Akutan v Hodel, 859 F2d 662, 

663 (9th Cir 1988). 

Having considered the extensive and capable oral
I ' 

arguments of counsel and having reviewed the papers of both 

parties, as well as t~ose of the California Consortium for the 

Prevention of Child AJuse appearing as, amicus and those~6f ~he 
Children I s Healthcare Is a Legal Duty, Inc.', the c6urt finds that 

the state of California has shown a likelihood of success on its 

claim that the DHHS ac\ted -capriciously, arbitrarily and in abuse 

of its discretion in denying California Part I CAPTA funds. The 

court also finds that ~alifornia has shown the possibility of 

irreparable injury. AhcordinglY, the court hereby GRANTS 

California's request fbr an injunction to prevent the DHHS from 

withho~dingfrom califlrnia its share of the fiscal year 1992 

child abuse prevention funds. Further, declaratory j~dgment is 

GRANTED as to the four eligibility issues in dispute because the 

court finds that the California laws substantially. comply withth 

CAPTA eligibility requJrements. 

4 
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III. 

. Last year, California was the only state to which the 

DHHS denied a Part J "Basic state Grant" under CAPTA. All other 

states and territorJes which applied for CAPTA grants received 

them. out of the fJftY-fOUr states and territories which applied, 

fifty-three receivej Part I CAPTA grants. The court finds it 

difficult to believe that these fifty-three states and territorie 

have qualified child abuse prevention and treatment laws and 

programsbut.califorria does not. The letter and spirit of 

California's child-afuse ~aws and programs'appear to be at least 

as protective, if not more so, than many of the other states 

receiving the grantsJ 'I Thecourt find~'· that";"the'i1m~~r~~;fl~io~I ---- "e-'--_-,O__ e_. __·___ -. -- . . --e 0__ e_._'~' i" 

r9at;liforniae-~~~f;5~ ~;~~_~~~~~_~rO~~.-l~~eFaT 'Inferpret~t'~~~~ '.oJJ: 
1;:;~:~~n:~~~~:-1n-cerIa~fn-sef;ic~tecr st~~:~~s-aF1~~15liat~-·tnEf-,;DHijS'haTs-' 

.~.~~_~-=::__~____ .. _..:.:.-:_1__ =~ -::I~~-- _._-__~:=~ ..~=~~~ _==~=~~._--:~~~--;.--:_~':-: ... 
\ '1~ntent.n:)};faTly 19nored. and refused-to,cons1der how Cal1f:prn 1a·' s 

.~·~t~"~~SJ:~~~t~;;lt~~~is-:~;:al'l; i~i~~~~"X~n~~~~i;;i:] 

Moreover, the DHHS has awarded CAPTA funds to states an 

territories with laws nearly identical to the laws in California 

and also awards the grants to states with laws explicitly less,in 

compliance with CAPTA than California's. Examples of these 

"double standards" employed by the DHHS are set forth in more 

detail below. In Sho~t, the court concludes that the DHHS's 

denial of a Part I UBJsic state Grant" to California is arbitrary 

and capricious becausJ California law complies with CAPTA and is
.' I 

comparable to the laws of other states receiving grants from the 

DHHS. 

5 
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religious exemption ~tatute basi6ally provides that children 

receiving medical tr~atment by ·spiritual means· are not 

necessarily being abpsed or neglected. Nearly every state has, 

one form or another, a religious exemption in its child abuse 

laws, and thirty~six of these states received CAPTA funds in 1992. 

The DHHS contends that California's provision is ambiguous. The 

court finds, and the DHHS that Ca~ifornia'showeverJ admits, 

religious exemption Jtatutes are nearly identical to those in the 

thirty-six other staJes found eligible. Thus, the DHHS acted 

capriciio~sly and arbJtrarilY in denying California a Part I-grant 

on the basis of an allegedly non-complying religious exemption 

provision. 

In addition, the DHHS previously approved this religiou 

exception provision ahd , in fact, the DHHS previously reguired 

ts ta es t 0 · tenac th '.1S I .. .prov1s1on 1n dor er t 0 be I" ble 19l e f or CAPTA 

funds. See 48 
IFed Reg 3698~ 3699 (January 26, 1983). 
I 

~ .. ~~r~~~~;t.~~it~ jf~_ ,ri~~Ta:r:g_i~~;)~*:.~"6-;~ c~~-ti~~j~Q\!ii.?)f~':;' 
:~-:;-~HH.9"X~C!t~,~" "JJ;,f~Fn<\,~~n.Jlif= 'i':~Uf:""'t~e' Cburt':~flnd~ 

l;jJjf~t,Gf:n,ia~s~~;isiof~Ub~~:iri~~,af):y~c~OjjlPli;)l_"W-i~:liJiAI,!l;';~~~¢:~';{s'l 

fJ§l~;!~~G)~ij,~~-'~~~-~Y~~~f~}n~'l~~~~-~§~;; ~.:t~e~ f~_~~:_ml~nd?fe_:' ;t~~t;~~-~'J1~~~f~- :\,~,iiil 
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C~~~.§~~~~§~~,,~~"'t7t~5•..~7J~,;;:t"d;h1:"I;),'y;~~i fo:tll;~'-~, .c;;~:<f9':~"~~ 


6 

i 



5 

10 

15 

20 

25 

1 

2 

3 

.4 

6 

7 

8 

9 

~ 
I.. 11 
::= o .!i! 12U E

..8 
~:.:: . 

•~ Cl 131.. ... 
~ 0 
VJ c:; 
-- 'I:- .1.4Q .~ 

'0 

VJ E 

<I.l OJ 
~.c 

~ t: 


.... 0 
r.lJZ 16 u 
"O~ 
<I.l .. 

.... 0._ r..t. 17 
C 

::J 18 

19 

21 

22 

23 

24 

26 

27 

28 

B. 


The DHHS's 
denial of CAPTA funds to California on'the 

grounds that its laws on the confidentiality of child abuse 

reports do not comPI) with CAPTA regulations is also arbitrary, 

capricious and an abJse of discretion,' The DHHS's primary . 

complaint about califbrnia's confidentiality provision was that i 

allowed a court to dibclose child abuse reports and records if th 

court determined that the interest of ~justice outweighed the need 

for confidentiality. According to the DHHS, CAPTA guidelines 

explicitly require stites to IIprovide. for methods to preserve the 

confidentiaiity of all records * * * 42 USC § 5106a(b) (4) .,II 

The DHHS contends thaJ these guidelines leave no room for a~y suc 
I 

balancing test.Califlornia's laws on the confidentiality of chil 

abuse reports, howeve1' comply fully with CAPTA regulations. In 

case there is any doubt in interpreting California's 

confidentiality provision, the last subdivision of· Calif. Penal 

Code § 11167.5 provides: 

. (d) Thls section shall not be interpreted to allo 
• I·

dlsclosure o~ any reports or records relevant to the 
reports of child abuse if the disclosure would be 
prohibited by any other provisions of state or federal 
law applicabte to 'the reports or records relevant to th 
reports of child abuse. 

(Emphasis added). 

In fact, several other California statutes prohibit
I 

court disclosure of Ch2ld abuse reports or records. For example 

I .
California Evidence Code §§ 1040 and 1041 do not permIt courts to 
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disclose confidential information if disclosure "is against the 

public interest br Js forbidden by an act of the Congress of the 

united Sfates * * *.11 Calif. Evid. Code § 1040(b) and § 1041(a). 

In addition, a California appellate court has recently 

ruled that Welfare alnd Institution Code § 10850 does not allow 
, , I 

courts to "balance interests," but rather absolutely prohibits 

courts from diSClOSilg child abuse records in Child Protective 

Services files, exce~t for purposes, "directly connected with the 

administration of [a Social Services] program, or any 


investigation, proseeution, or criminal or civil proceeding

I 

conducted in connection with the administration of any such 

program." McclatchylNewspapers v Fresno county' DE:pt. of Social 

I
Services, 8 Cal App 4th 855, 869 (5th App Dist 1992) ~ 10 Cal Rptr 

2d 504, 512-515. It is important to note that portionsof'the 

child abuse records in McClatchy were redacted to.6onceal the 

identity of individualis named, and that the children in question 
\ ' . 

were dead, yet the court of appeal still held that the records 
, \ 

could not be discloseti, except to government agencies in 
\ . 

particular circumstances. Id. at 872-873. Since disclosure is 
. I 

prohibited by the California Evidence Code and § 10850 of the 

Welfare and Institutiln Code, the court finds California's laws 

compliance with CAPTA confidentiality requirements. 

Moreover, the DHHS awards CAPTA funds to some states 

. which expressly allow disclosure if ordered by the court. For 


example, Colorado's statute allows' disclosure, even of lithe name 


and address of the chJld and family and other identifying 


information * * * when 
authorized by a court for good cause." 
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Colorado Revised St~tutes (1992), § 19-1-120(1) (b). Georgia 

statutes also permiJ access to child abuse records and reports by 

courts "upon its fiJding that access to such records may be 

necessary for deterJination of an issue before such court" and 

even aut~orizes PUbl~C disclosure if necessary. Official Code of 
. I 

Georgia Annotated (1992), § 49-5-41(a) (2). The Massachusetts 

statute permits Chilh abuse reports to be "made available" by "an 

order of a court of 10mpetent jurisdiction." Massachusetts 
" I ' 

General Laws Annotated (1992), Chapter 119 § 51E. Since 

California clearly pJovides methods to preserve confidentialityI ' . 
and since the OHHS g~ants CAPTA awards ,to states with 

confidentiality provJsions similar to California, ,the OHHS abused 

its discretion in den\Ying CAPTA funds to California. 

C. 

Another example of the OHHS's abuse of discretion was 

its denial of Part I ~APTA funds to California on·the basis'of 

California's use of tie word "serious" to modify its definition 0 

child abuse and neglelt. California's definition of child abuse 

complies with CAPTA's regulations and are.comparable to and even 

more protective than th6se in other states receiving CAPTA funds 

from the OHHS. 

The OHHS do~s not, however, appear interested in how 

California's statutes actually operate, or what California is 

actually doing to prevrnt and treat child abuse and neglect. The 

OHHS instead focuses on one word ("serious") in the definition of 

child abuse in one of kany statutory schemes. with its focus 
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narrowed to § 300 of the Welfare and Institutions Code, the DHHS 
, \ 

concludes that Calif0rnia does not comply with CAPTA regulations. 
\ ' 

What should be the center of fOCUS, however, is the 

definition of child Jbuse utilized by California's Office ofChil 

Abuse Prevention (1I0JAP II 
). OCAP is the entity which applies for 

and disburses the CA1TA funds once California has received them 

from CAPTA. OCAP's difinition is one of the most all-inclusive 

and protective definitions of child abuse. In addition to listin 

more serious types oflabuse and neglect, OCAP also defines child 

abuse as "[a]ny condilion which results in the violation of the 
, '\ 

rights of physical, mental, or moral welfare of a child or 
, , ','\ 

jeopardizes the childls present or future health, opportunity for 

normal deve16pment or capacity for independence." Calif. Welf. & 

I~st.Code § 18951(e){1)-(5). It is this definition which 

"d'efendants should be scrutinizing, not § 300, as it is the OCAP 

definition which is utlilized for the distribution of CAPTA funds. 

Instead, the DHHS focuses only on § 300. section 300 i 

the jurisdictional statute for courts to adjudge children wards 0 

. I
"dependents" of the state. To come within § 300, the minor eithe 

I 
, needs to have "suffered, or there is a substantial risk that the , I 
minor will suffer, serious physical harm * * *." Calif. Welf. & 

Inst. Code § 300(a). ]t
\ 

makes sense that the laws require a high 

threshold of harm or rilsk of harm before removing the child from 
, I 

the custody of the parents. 


Finally, as wlth the other provisions which the DHHS 


contends do not regulations, other states
c~mply Lith CAPTA 

receiving CAPTA grants ~ave comparable modifiers in their statute 

10 
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to ensure that children are not adjudged wards or dependents of 

the state where the lnlY evidence of abuse is trivial injury. Fo 

example, AlaSka/SeqJivalent to § 300 of the California Welfare & 

Institution Code reqJi~es "substantial physical harm," and lists 

the same examples 0 f \menta1 harm as § 300 (c) ( i. e., "serious 

emotional damage"). ~laska also requires a child to have 

"suffered sUbstantial physical abuse or neglect~" Alaska Statute 

I(1991) Title 47, Chap. 10, § 47.10.010(a) (2) (B)-(D) and (F). 

Yet, Alaska continues to receive CAPTA funding. 

D. 

The DHHS also erroneously claims that California does 

not mandate r~porting of mental injury. Accordins to the DHHS, a 

eligible state must require "mental injury" to be reported as 

, d I ,Chll abuse because 45 CFR §1340.2(d) lncludes the term "menta_ 

'inj ury" iIi i'ts IIdefiniltional range of child abuse and neglect. II 

California's Reporting Act, Penal Code § 11165 et seq., 

has continuously mandated the reporting of mental injury ever 

since its enactment in 1980. The Reporting Act defines as child 

abuse and requires the reporting of "willful cruelty or 

unjustifiable punishment of a child." This is specifically 
. I 

.d~fined in the,Act as la,situation where a~yp~rson willfully 

causes or permlts any c:hlld to suffer, or lnfllctsthereon, 

unjustifiable physical pain or mental suffering." Penal Code § 

11165.6 and § 11165.3. (Emphasis added). section 16513 of the 

California Welfare and Institutions Code further requires that 

I'[a]ny person required I~o report under sections 11165 and 11166 * 

* * who has reason to believe that the home * * * is uns~itable * 

11 
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** because of neglect, ~buse, or exploitation * * * shall bring 

such condition to tfe attention.of the law enforcement agency 

pursuant to sections 11165 and 11166 * * * II Welf. & Inst. Code 

§ 16513. (Emphasis added). This statute brings virtually all 

types and levels of harm within the mandatory reporting statute 

and is one of the more protective laws in existence among theI . . 
states, 'even among those states receiving CAPTA funds. .~, 

I. . . okl ahoma statutes (1992), Tltle 21, Sectlon 846(A) andI . 
Massachusetts General Laws Annotated (1992), Chapter 119, § 51A. 

I 
Further evidence of California's compliance with,CAPTA' 

mandatory reportihg lf mental injury requirement is the fa~t that 

it' I b d .' , . f . .22,586 reports 0 f emo lona a use were rna e ln Ca~l ornla lnl991 

out of over 571,000 Jot~l reports. The court finds such a high-
percentage of mental injury reports unlikely ,if California had a 

permissive rather than a mandatory system of reporting. 

E • 

The DHHS also acted arbitrarily in another respect. 

I
From 1980 through 1985, the DHHS found three out of the four 

provisions at issue it this dispute in compliance with CAPTA 

regulations, but now finds those identical provisions not in 

compliance. The threl areas under the California Child Abuse 

Reporting Act of 1990, Penal Code §§ 11164-11174.3, 'which complie 

are: (1) the provision of the Act which mandates the reporting 0 

emotional abuse (or IIJental injury"); (2) the provision in the Ac 

authorizing disclosure of the identity of a reporter of abuse 'by 

court brder; and (3) the religious exemption provision in the Act. 

Although neither califbrnia's laws nor CAPTA's regulations change 
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L in these three areas from.when the DHHS previously found 

California in compli~nce with CAPTA regulations, the DHHS now 

. I .. .
cla1ms that the exact same provis1ons v10late CAPTA gU1delines. 

\ . 
The court agrees wit~ California that there can be no clearer. 

evidence of capricio~sness nor arbitrariness than a DHHS which in 

one year finds noncolpliance and in another year finds compliance 

. th t . I...1n e exac same prov1s1on. 

F. 

Finally, although judicial deference dictates that the 

reviewing court defe1 its interpretation of the eligibility 

requirements to the DHHS, the court shall set aside an agency's 

action upon a finding that the DHHS exceeded its statutory 

jurisdiction in applying the CAPTA regulations. 5 USC 
I . 

§ 70~(2) (C). In the ~resent case, theDHHS exceeded its statutor 

authority. 

Judicial deference does not extend to regulatory action 
\ 

or regulations which deviate from statutory authority or 

congressional will. In agency's interpretation of its regulation 

must sensibly conform to the purpose of the regulations. 

"Deference * * * does not mean we al;:ldicate our responsibility to 

review agency action uLder the re~ulationspromulgated * * * 
. ~ . I. . 

The 1nterpretat1on must sens1bly conform to the purpose andI . 
wording of the regulations." st. Elizabeth Community Hospital v 

Heckler, 745 F2d 587, ~92 (9th Cir 1984) (citations omitted) 

(emphasis added). The court in Regents of University of 

California v Heckler, 171 F2d 1182, 1187-1188 (9th Cir 1985) 

(citations omitted), stated l 
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We will n0t abdicate our judicial responsibility by 
affirming\administrative actions which are 'inconsisten 

. with a statutory mandate or . . . frustrate the . 
congressi6nal policy underlying a statute.' Thus, if 
the Secretary's regulations are found to deviate from 
congressidnal will, either on their face or as applied, 
they must ibe invalidated as contrary to law. 

In the pr~sent case, if the DHHS appl1ed the CAPTA . 

regulations uniforml!y to all states, plaintiff estimates 

noncompliance by 80% of the states. Clearly, Congress did not 

intend to deny funds for the prevention of child abuse and neglec 

to 80% of the states and territories which applied for such funds. 

Accordingly, the court owes no deference to the DHHS's decision t- . - .'. I', . 
deny California CAPTA funds because it goes against congressional 

intent. 

IV . 

Having concluded that the state of california has shown 

likely.~uccess ~n.thJ ~erits, the c6urt must also find irreparabl 

harm before granting injunctive relief. Diamontiney v Borg, 918 

F2d at 795. In this case, the court finds that there is a 

possibility that cali~ornia will be irreparably harmed if it is 

denied the 1992 CAPTA funds. 

In 1991, five hundred seventy one thousand two hundred 

forty one (571,241) c~ildren in California were reported abused 0 

neglected. Of those, one hundred nine (109) died as a result of 

abuse. Although Calitornia, through numerous statutes, is making
I . 


serious efforts to address this problem, these efforts are clearl 

not enough. Because ~f continuing budget crises in California. 

state funds available 10 all programs are shrinking. If 

California is denied ~ssistance from the federal government to 
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prevent, identify aryd treat abuse and neglect of children, this 

downward slide will continue. California is in need of CAPTA 

funds. As stated by Congress in the Child Abuse, Domestic 

Violence,Adoption Jnd Family Services Act of 1992, Pub L N'o 102­

295, § 101, 106 stat\ 187, 189 (1992), 

(4) the failure to coordinate and comprehensively 
prevent an~ treat child abuse and neglect threatens the 
futUres of\ tens of thousands of children and results in 
a cost to the Nation of billions of dollars in direct 
expenditur~s for health, social, and special educational 
services a~d ultimately in the loss of work 
productivity. 

h · 'h .1. bl b . th t thT e arm 1S 1rrepara e ecause W1 ou e money, 

services will not be provided. Children who are not served and 

abuse which is not caught or prevented are not remediated by a 

later infusion of moJey. Unless this court prevents California's 
1 ' ­

share of the fiscal YI\ear 1992 state grants from being distributed 

to other states, California will be permanently deprived of those 

funds, and the state 
\
and its children will suffer irreparable 

harm. 

V. 

For the foregoing reasons, the court hereby GRANTS 

California's motion fir inJ'unctive relief. If the DHHS contends , I 
that there are factual issues which prevent the court from issuin 

a permanent fnjUnctio1' the court requests the OHHS to submit a 

written response by February /~ 1993. otherwise, California's
I' ­

motion to enjoin permanently the DHHS from withholding from 
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California its share of the fiscal year 1992 child abuse
I· . . 

prevention funds is hereby GRANTED. 
. I· 

IT IS SO ORDERED. 

VAUGHN R. WALKER 

United States District Judge 
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JOHN A. MENDEZ 
United states Attorney 
STEPHEN L. SCHIRLE 
Assistant United states Attorn~y{:':,:." 
~~~:~E ~~~~~ ~~~t~ion \ IWi;I::i:i;i;:;L~",_",' 
Assistant United states Attorney 

, \ 
450 Golden Gate ~venue, Box 36055 
San Francisco, California 94102 
Telephone: (415) \556-6433 

Attorneys for Federal Defendant. 

UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

} 
The PEOPLE of the STATE of } 
CALIFORNIA ex rel., ) NO. C-92-3930 VRW 
ELOISE ANDERSON, } 
Director of the } STIPULATION TO EXTEND 
CalIfornia Department of ) TEMPORARY RESTRAINING 
Social services, in her } ORDER 
official capacity, ) 

) 
Plaintiff,) 

) 
v. } 

} 
DONNA SHALALA, M.D., } 
Secretary of Health and Human} 
Services, et al., ) 

} 
Defendants.} 

--------------------------+-) 
In order to enable the new administration to fully evaluate its 

position in this case and also to enable the Court to fully evaluate 
, '\ " 

all of the materials presented" the parties, through their undersigned 
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hereby stipulate and agree that the Temporary Re~trai~inq' 

issued on october 16, J992 may be extended until April 15, 1993. 

DANIEL E. LUNGREN, Attorney General 
state of California . 
STEPHANIE H. WALD 
Supervising Deputy Attorney General 

By: ~~, Jvf~~ 
Y J., TZ . 

Deputy Attorney General 

Attorneys for Plaintiff 


DATED:~ - ~ ~.-J STOLL 
.a4}It~t11i~ ted States Attorney .. 

for Federal Defendant 

J) }qq.~:it B c:::.~&:~~~~~=::Z~ 
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Washington, D.C. O~~~----4___-,..._____--­
Committee on Publication 

March 11, 

The Honorable Carol H. Rasco 
Assistant to the President for Domestic Policy
Executive Office of the Pre$ident 
1600 Pennsylvania Avenue, NJW. 
Washington,DC 20500 

Dear Ms. Rasco: 

Subject: California v. Sullivan 

Enclosed is the copy df a decision from the United states 
District Court, Northern Di~trict of California, regarding CAPTA 
funding for the state of Ca~ifornia. The judge found the 
Department of Health and Hu~an Services's withholding of CAPTA 
funds to be arbitrary and ca1pricious. He issued a Stipulation 
to Extend Temporary Restrainiing Order, in his words, "to enable· 
the new administration to fUlly evaluate its position in this 
case. II This order was exten1ded until April 15, 1993. 

In addition, we have e~closed .documents from the 
California Consortium for th~ Prevention of Child Abuse and from 
Professor Michael S. Wald (S~anford University). We have 
highlighted specific portions of these documents and of the 
court's d~cision that specif~cally apply to religious 
provisions. . I 

We believe that the strong language in these documents 
opposing HHS's position on tpe religious provisions in 
California would also apply to other states where similar 
provisions exist. . I 

We hope this new information will help in your discussions 
with Secretary Shalala and irt the administration's reevaluation 
of HHS's policy. \ 

Thanks again for your ~onsideration. 

sincerely, 

p~..!/. ~/kc 

Philip G. Davis 
Federal Representative 

(continued) 

910 SIXTEENTH STREET, NW., SUITE 700, WASHINGTON, DC 20006, TELEPHONE (202) 857.0427 
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Enclosures 

1. 	 Order Granting Inju~ctive Relief, California v. Sullivan 
(N.D. Cal. 1992) (N6. C-92-3930-VRW). 

2. 	 Stipulation to Exte~d Temporary Restraining Order, 
Sullivan I 	 . . 

3 • 	 Points and Authorities in Support of Motion for 
Preliminary or Permanent Injunction, Attorney for 
Amicus, California Consortium for the Prevention of 
Child Abuse, Sullivan . I 	. 

4. 	 Declaration of Professor Michael S. Wald, Sullivan 


