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OVERVIEW
|
The National Governors' Association has, in recent years, actively promoted the
concept of "cooperative federalism." The objective is to provide a more equitable
division betwee%l federal and state rdles in areas where states have the capacity
and desire to assume responsibility. Low-level nuclear waste management is a
field where the states and the federal government have shared responsibility
since the inception of the Agreement States program in 1958. Though questions
have arisen about' some aspects of the program, over two decades of experience
have demonstrated that states can and do possess the technical and admini-

strative cap_acit{g to manageg low-level nuclear waste disposal.

Last year's temporary closure of tchf the nati tléreet ac‘.:s\mmercml waste
disposal sites dramatlcally highlighted/ the need to estab'hsh additional disposal
facilities mmedmtely Those closures were precipitated by the consistent failure
of waste generators to properly package and transport their waste and the
subsequent failure of several state and federal agencies to adequately enforce
waste packaginég and tfansportation regulations and impose proper sanctions.
The crisis created by the site closures also raised questions about the
appropriate state and federal roles in securing additional capacity as soon as
practicable. The prospect of a federally-imposed solution is one option. The
Task Force, however, after assessing the problems and proposed alternatives,
has concluded| that a solution developed by the states is preferable and
possible. A state solution fecognizes that, in the final analysis, although
certain federal |involvement is required, the siting 4of a low-level nuclear waste
facility involves primarily state and local‘issues which are best resolved at the
governmental level closest to those affected. '

Unlike many - problems confronting the nation, the issue of low-level waste does

not, in the view of the Task Force, present insurmountable technical or political _
obstacles. We|do not underestimate the challenge involved in siting additional
low-level waste facilities, but it has been demonstrated that safe, long-term

|
disposal technology does presently exist and that through proper incentives and \,/ Y

public educatlon, increased adequate disposal capacity can be developed. The
- Task Force is encouraged that the findings of other groups studying the
problem are in Jaccord with those of the Task Force.
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The relative unanimity of opinion among groups such as the NGA T
the State Planning Council and the U.S. Department of Energy’s‘
Waste Strategy Task Force, indicates that implementation of a region
leading to the creation of regional sites is the major task remaining
the low-level waste problem. '

THE ISSUE

In July of 1979, fhe Governors of Nevada, South Carolina, and Washi

ask Force,
Low-Level
al strategy
to resolve

ington, the

states hosting the nation's only operating commercial low-level waste disposal

sites, became concerned about the threat to pub

improper packaging and unsafe vehicles. The

lic. health and welfarle
y@emanded that the Nuclear

posed by

' Regulatory Commission and the Department of Transportation enf

orce waste

transportation regulatzon ite assurances

Governor Ray closed the Hanford facility on O@r 4.
Governor List closed the Beatty, Nevada site afte U.S. Geologi

packaging . and f
;agencies,@he State of Washmgton found further wohnorgv%‘;.ﬂhg_ﬁggglatwns

On C

rom these

)ctober 23,
cal Survey

- -

team uncovered waste buned outside the existing fence den

madequate record-keepmg for past operations at the site.

The spi@s were eventually reopened,

followmg promises of certain

nonstrating

corrective.

actmn.\y)ut the three Governors of the repository states clearly and

stated their unwillingness to continue to shoulder the entire national
low-level waste. They emphasize

that responsibility. In addition}

the necessity for other states t
the citizens of repository states

forcefully
burden for
o share in
have for

years borne the health and monetary costs of defective packaging

and faulty

vehicles. Moreover, some lgg-level waste is shipped from New Il?‘rngland to
Hanford, Washington causing™éxcessive transportation costs and threatening

et ,
-unnecessary exposure to residents along the shipping route. The Governors'

T e, o et s

pronouncement, coupled

compels 1mmed1ate action.

P —— S e ——— e o o

‘with m®dmmlshmg physmal capac1ty of those sites,

Low-level wastes are defined as all radioactive wastes except spent fuel,

high-level wastes which result from reprocessing of spent fuel, ur
tailings or wastes which contain more than ten nanocuries of t

contaminants per gram of material. They are generated by a wide
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govemment," éommercial, and medical sources. Federal generators of low-level
include defense and research facilities. ‘ ) '

The preponderence of commercial 'low-ievel waste is contaminated paper,
plastics, rubble, filters, construct;ibn material, tools, and protective clothing
from nuclear power plants. The growing use of radioactive materials in such
products as luminous watch dials, measurement devices and smoke alarms has
added to the volume of industrial waste. Finally, during the past two decades
the medical profession and the academic community have increased their use of
radioactive materials in research and diagnosis. Nearly 100 million diagnostic
applications of radioactive isotopes are performed annually .

Excluding federal government sources, between 75,000 and 100,000 cubic meters
of commercial low-level waste are generated each year. Nearly half comes from
power plants, with almost a quarter from industry and the final quarter from
medical and research institutions.d failure to expand low-level nuclear waste
capacity can have serious adverse effects on our national energ‘y program and

our national health care system.

!

(Low-level radioactive waste management may rapidly become crisis management if

states continue to delay development of new disposal sites and techniques )
National inaction regarding the creation of additional disposal capacity and
techniques threatens to halt or seriously curtail medical research and diagnostic

- activities critical to the publié health and welfare. Every community in this

nation will be affected if it becomes more difficult to reap the benefits of

' nuclear medicine. The timetable: associated with providing additional sites is a

.

critical factor.

“Until recently, Barnwell accepted low-level waste without restriction, annually

receiving in- excess of 75% of the nation's commercial wastes. However, since
mid-1978, South Carolina has limited waste receipts at the Barnwell site to 2.4
million cubic feet per year. On October 31, 1979, Governor Riley announced a
phased schedule to further reduce that limit to 1.2 million cubic feet within two
years. Because it is geologically unacceptable, South Carolina also prohibits
the burial of organic chemical wastes which comprise a large fraction of the

\‘ wastes generated by hospitals, medical schools and universities. South Carolina

-3 -
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has also” refused to accept any waste from certain generators with
aging or shipping records. '

1

poor pack-

Based on projected increases in the volume of low-level waste produced in this

country and the restrictions on acceptance by current repository
estimates that a total of at least six low-level waste disposal site
S ———o——————

‘required by the year 1990 in accordance with the following schedule:

There are several other compelling facts:

-

1980 Barnwell, Beatty and Hanford can handle the nation
waste '

states, DOE

S coum

s low-level

1982% Hanford could be closed as a national disposal site andj a new site
in addition to Barnwell and Beatty is required

1984 Beatty is filled to capacity and a second new site is required

1986 Only Barnwell remains open, three new sites are required

1988 Barnwell is still open, but the national generation rate requires

four additional sites ‘
1990%*  Barnwell and five additional sites are required

--  Projections from past trends indicate that the nation will generate
321,000 cubic meters of low-level waste by 1990 as compared to

~approximately 99,000 cubic meters in 1980.

-- DOE estimates that, with a total of six low-level waste disposal sites

which may be required by the year 1990, by dividing the

nation into

five regions, no region would require more than 1:1/3 sites

comparable to Barnwell's capacity.

Policy issues, not physical hm1tat10ns are the more immediate f.

actors con-

trolling the future of the Hanford. site. Governor Ray. has thz';eatened a
1982 closure of the Hanford site as a national repository (e;xcept for
medical wastes) unless some meaningful progress occurs towa'rd region
formation. . The mood of the state on this issue is further evidenced by a
recent unsuccessful effort by the Washington State Legxslature{ to codify
Governor Ray's position, and a subsequent state initiative dnve to ac-
complish the same. However, the actual physical capacity of the present
Hanford site is not projected to be exhausted until approximately 1990,

with the potential for future site expansion.

-4 -




*¥ In the absence of any restrictions or other complicating factors relating to
these three sites, it is possible, but not probable, that all three sites
could remain open until 1990. However, it is already questionable as to
whether the Beatty site can expand on surrounding federal lands, and
Barnwell has already adopted a phased volume-reduction schedule.

--  The U.S. Department of Energy estimates that without additional sites
we could experience severe disposal problems by mid-1983.

-~ The Nuclear Regulatory Commission estimates that, even beginning
immediately, complete development of a new site would take from two
to four years.

In summary, the severity of the problem requires that additional waste disposal
capacity be developed as soon as possible. To accomplish that, the Task Force
urges the National Governors' Association to adopt the recommendations outlined
below.

RECOMMENDATIONS

Regionalization

The most fundamental fact is' that we do not need 50 separate state sites.
Instead, there is a need for up to six to eight well-regulated and ecohomically
/viable regional sites. The difficult problem is how to rapidly develop a process
to first define the most appropriate multi-state regions.

Unlike high level waste, which is primarily a federal responsibility, the
disposition of low-level ‘waste should be largely a state responsibility. In that
respect, a regional solution, where disposal sites would be determined by
© groups of states negotiating cooperatively, is the Task Force's preferred
approach. Regionalization, as prescribed by states, is jmandated by such
considerations as costs, risk in transport, regxonglvb\_—;%g_-geolog;c or
hydrologic circumstances which may render some states unsuitable for such

sﬂ:e?) -
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- Recommendation 1:

EACH STATE SHOULD ACCEPT PRIMARY RESPONSIBILITY| FOR THE
SAFE DISPOSAL OF LOW-LEVEL RADIOACTIVE WASTE GENERATED

WITHIN ITS BORDERS,
FEDERAL GOVERNMENT FACILITES.

PROBLEM.

EXCEPT FOR WASTE GENERATED AT
WHILE EACH STATE IS FREE
TO ESTABLISH ITS OWN SITE, THE STATES SHOULD
REGIONAL APPROACH TO THE LOW-LEVEL WASTE

PURSUE A
DISPOSAL

Since low-level waste is generated in every state, it is unfair to expect three

/ states to shoulder the sole responsibility for the safe disposal of

. nation's waste.

the entire

- Unlike high level waste, the problem is not so technologically

comglex that it requires the leadership of the federal government to manage it

- effectxvely Because the states are primarily charged with proter‘tmg their
M_‘

n addition,

citizens' health, safety, and environment,
this responsibility. { 1

remote, less accessible federal agency)

A regional approach is preferred because, with the exception of a
biggest waste-generating states, the volume of waste generated in a
is too small to make a disposal site economical,

sufficient for its operation and maintenance.

it is appropriate that the ey assume

the public is more likely to accept!siting and
~@ther waste managemeni. decisions made by state g government _than

by a_more

few of the
ingle state

i.e., to produce revenues

In addition,

effective waste

management requires coordination of regulation throughout the waste cycle -

from generation through transportation and processing to ultimats

ie disposal.

Despite  the best efforts of the disposal site state, improper handling of the

waste ag,aay point along the way can defeat the goal of safe disposal

‘1
< &-M
k

Regmnahzatxon is required by the diminishing capacity of current dis

nosal sites.

But even if the existing sites: could continue to handle the entire national

output of low-level waste, increasing transportation costs would fa{vor estab-

lishing disposal facilities nearer to the waste generators and traﬁnsportatjon

risks, are greater the longer the waste must travel.




Recommendation 2:

IN ORDER TO FACILITATE THE ESTABLISHMENT OF NEW DISPOSAL
SITES, CONGRESS SHOULD AUTHORIZE THE STATES TO ENTER
INTO INTERSTATE COMPACTS TO ESTABLISH REGIONAL DISPOSAL
SITES. SUCH AUTHORIZATION SHOULD INCLUDE THE POWER TO
EXCLUDE WASTE GENERATED OUTSIDE THE REGION FROM THE
REGIONAL DISPOSAL SITE. ‘

While the states should take primary responsibility for resolving low-level waste
issues, they need the help of Congress to remove two obstacles in their path.
First, the states should be given advance generic consent to form interstate
compacts or other agreements in this subject area. Interstate compacts may be
preferable to less formal modes of agreements between states because, as a '
‘binding contractual agreement, they ‘prbvide the continuity of a stable
framework which can endure from siting and licensing through decommissioning
of a disposal site.. ' - '

K The Compact Clause of the U.S. Constitution requires . either advance
Ec;ngressional consent or subsequent ratification of a compact before it can take
effect. By granting advance generic consent, Congress would facilitate the
formation ofrregion‘z;tl low-level waste compacts by the states. Advance consent

~ will also avoid the delay which would result if each individual compact had to be
submitted to Congress for ratification ‘following negotiation among the states.

Congress should also empower the states to exclude waste generated outside the
region from their regional site. Recent court decisions indicate that, absent
Congressional authorization, such a ban may be illegal. Without the authority
to ban out-of-region waste 'many states may find it politically difficult to join a
new regional waste compact. ' o ”

Not only would this exclusivity power make it more attractive to form regional
waste compacts in the first place, but as regions adopt such provisions the
pressure will increase on those states which have - not yet acted. (See
Appendix I.)



In addition to compact authorization and exclusivity, the federal government

. |
should, at the same time, specify a strict policy for interim storage of low-level

waste. Federal legislation should be considered to allow use of DOE

~ for temporary storage of low-level waste, and the storage fee

commensurate with the disposal fee required by the operating sites:

sites only
should be
'his would

avoid the prospect of DOE sites becoming a permanent disposal alternative for

those states failing to participate in a regional compact or develop
site. ‘ ‘

Two alternative approaches to Recommendation 2 were addressed by

Force with the following results:

Alternative 2A.

low-level waste without mention of specific sanction

~ Alternative 2B
impose sanctions (similar to pending Congressional

for states which fail to form compacts or establish

sites.

Many of the Vcompact-authorization bills drafted so far hav
Congressional consent with sanctions for failure by the states to

their own

the Task

- Congress should require states to form regional compacts for

S.

Congress should require states to form regional compacts and

legislation)
their own

o

>3

coupled

act. For

example, the Udall bill (H.R. 6390) and the Lujan bill (H.R. 6212) W(Tluld cancel .

NRC licenses in states which have failed to act.
DOE for consideration by the State Planning Council.

Task Force feels that such coercive measures are unnecessary at

If the strategy for region-formation suggested below is followed, «
states can be grouped into waste disposal regions in the near futu:

A draft bill was su
It would ban
" low-level waste shipments unless made pursuant to a regional compact.

bmitted by
interstate
The
this time.

ost of the

e, If the

new regions opt to exclude out-of-region wastes, then pressure will hatura]ly
build on the remaining states to devise their own regional or in-state disposal

solutions. In this manner, pressure will come from the states themse

than from federal coercion. This process is viewed as being more

ves rather
consistent

with the principle of state responsibility in this subject area than federal

coercion would be.

- - 8 -




Therefore, the Task Force would recommend that Congress defer consideration
of sanctions to compel the establishment of new disposal sites until at least two
years after the enactment of compact consent legislation. States are already:
confronting: the diminishing capacity of present sites and an unequivocal
political warning from those states' Governors. If at the end of the two-year
period states have not responded effectively, or if problems still exist, stronger
-federal action may be necessary. But until that time, Congress should confine
its role to removing obstacles and allow the states a reasonable chance to solve
the problem themselves. N |

. Region Formation - A Strategy

The first challenge the 'states face in devising a regional solution is determining
the regional boundaries. The location of the three existing disposal sites
-suggests a  good starting point. Waste. generation rates and transportation
considerations should be taken into account in the formation of regions for new
disposal sites. But in the final analysis regibﬁ-formation is a political question
which will be influenced by considerations such as historic and geographic ties
among the states and the track record they have established for cooperation in
other areas of mutual concern. |

In devising a rational and orderly strategy for reg’ibn‘ formation, the Task Force
was guided by the following premises:

1. Region-formation should be accomplished by the states, rather than
imposed on them by the federal government. _

2. Initiatives by groups of states which are already exploring the
potential for regional cooperation should be encoufag‘ed. (Such
initiatives have developed in the Midwest and the Northeast.)

3. The strategy should minimize the risk that individual states would end
up isolated from a surrounding region.

In addition, the Task Force makes the following assumptions:

1. The three disposal sites currently operating will likely become

regional sites.



2. The Mid\éest and the Northeast are the most logical areas

for the

establishment of the first new regional disposal sites both because

they are most remote from the current sites, and they include some of

the highest volume-generating states.

- The Task Force has noted a general reluctance by some states to
regional program which actually specifies what states are within what

devise a

regions.

The Task Force has attempted to tackle this tough issue with a proposal for an

initial course of action along the following recommended guidelines:

Recommendation 3:

A TOTAL OF SIX REGIONAL CONFERENCES SHOULD BE ORi
AS SOON AS POSSIBLE TO DISCUSS THE NEED FOR ADL
DISPOSAL SITES AND THE OPTIONS FOR REGIONAL FAC
THE GOVERNORS OF STATES WITH OPERATING SITES
CONVENE A CONFERENCE ON REGION-FORMATION FOR THE
IN THEIR GENERAL AREA.

GANIZED
ITIONAL
ILITIES.

SHOULD
STATES

ALSO, THE NATIONAL GOV‘!ERNORS'

ASSOCIATION, IN COOPERATION WITH THE NATIONAL CONFERENCE
OF STATE LEGISLATURES AND THE STATE PLANNING COUNCIL,

SHOULD CONVENE CONFERENCES ON REGION-FORMATION
REGIONS WHICH DO NOT CONTAIN OPERATING DISPOSAI.{
ALTHOUGH PARTICIPATION IN EACH CONFERENCE SHOI?

IN THE
SITES.
ULD BE

OPEN TO ANY STATE, THE FOLLOWING IS A SUGGESTED FORMAT:

Southeast Regional Conference

*South Carolina -

North Carolina
Georgia
Florida
Alabama
Tennessee

South Central Regional Conference

Southwest Regional Conference

*Nevada
California
Arizona
New Mexico
Colorado
Utah

Midwest Regional Conference

Texas
Louisiana
Mississippi
Arkansas
Missouri

Illinois
Indiana
Ohio
Michigan
Wisconsin
Minnesota
Iowa




Northwest. Regional Conference Northeast Regional Conference

*Washington ‘ Maine , New York
Alaska * New Hampshire New Jersey
Idaho Vermont Pennyslvania
Montana , " Massachusetts

Oregon ‘ Rhode Island

Wyoming Connecticut

*The present repository states.

It should be noted that this format merely represents an initial attempt to
suggest some natural groﬁpings of states, based on their geographic proximity
or previous cooperative efforts and agreements. For instance, states suggested
in the Southwest and Northwest Regional Conferences have some historic ties as
" members of the Western Interstate Energy Board. Similarly, the states grouped
in the South Central and Southeast Regional Conferences are among the states
which comprise the Southern States Energy Board. States listed below, not
included in any of the above groups, should participate in their choice of one
or more of the six conferences:

Hawaii Kentucky

" North Dakota Virginia
Nebraska West Virginia
Kansas - Maryland
Oklahoma : . . Delaware
District of Columbia South Dakota

Other Alternatives

The Task- Force considered the following alternatives to the above strategy:

Alterné’tiﬁe 3A "~ Allow the states to continue to negotiate regional
TE . compacts on an ad hoc basis.

Alternative 3B Request the federal government (Congress or
DOE) to devise regions. ’

Alternative 3C Have the states (through the NGA or other state
associations) convene a national conference on
region-formation.

- 11 -



Altemative 3A was rejected because many states have not yet becom
in any -discussions leading toward a regional solution to the low-]
The Task Force placed a high priority on the early involve
states in this process.

problem.
In addition, forming regions on an ad hoc bazs
real danger of leaving some individual states isolated from surround
regions.

Alternative 3B was rejected because it violates the first premise on
Task Force proceeded. While federal imposition may become necess

states fail to take timely action, it should be the last resort.
Alternative 3C was rejected because it was felt it would be extremel:
if not impossible, to achieve consensus among all fifty states on a

regional scheme.

Other Regionalization Recommendations

Recommendation 4:

e involved
evel waste
ment of all
5is poses a -
ling closed

which the
ary if the

7 difficult,
particular

A COMPACT FORMED BY ANY REGIONAL GROUP 01'|

STATES

: ‘ I
SHOULD CONTAIN A PROVISION FOR SUBSEQUENT ADM%SSION OF
NEW MEMBER STATES AND A MECHANISM TO ENABLE TEMPORARY

‘ \
OR EMERGENCY CONTRACTUAL ARRANGEMENTS WITH NC

STATES OR INDIVIDUAL GENERATORS.

This would pre\'reht a region's ability to exclude other states from
oppressive. Temporary arrangements would give time to states

compacts to develop their own compact or in-state site.

Recommendation 5:

THE U.S. DEPARTMENT OF ENERGY AND ALL OTHER APPI

N-REGION

becoming
outside of

ROPRIATE

FEDERAL AGENCIES SHOULD PROVIDE TECHNICAL ASSISTANCE TO

EACH OF THE REGIONAL CONFERENCES.

AND TRANSPORTATION CONSIDERATIONS, AND OTHER

-12-

THIS SHOULD:
INFORMATION ON WASTE GENERATION, SITE CHARAC]

INCLUDE
[ERISTICS
RELEVANT




INFORMATION, IN. ORDER THAT THE CONFERENCE CAN MAKE A
PRACTICAL DETERMINATION ON REGION-FORMATION.

THE SITING PROCESS

Once the states have begun to form regicns, t.he next major decision concerns
the process which must be followed in order to develop an appropriate site
within the region. Similar to the determination of regions, the siting process
will be largely a political one. It will inevitably entail a mixture of state
legislative and executive actions. '

Consequently, it would be difficult and unwise to presuppose a uniform siting
process. The details of the siting process and the individual state's commit-
ments to the ‘binding nature of the selection pfocedures should be negotiated as
a provision of the compact.

"A crucial issue here is public acceptance and the means by which the host state
can maximize public acceptance. To help assure that support, the siting process
must be scrupulously equitable for each state, and the public must know that
its state will make the final decision. The whole issue of incentives discussed
later, should also help to enhancé public acceptance.

Accordingly, the Task Force suggests the fo]lowing recommendations, alterna-
tives, and other compact considerations with respect to the siting process:

‘Recommendation 6:

NGA RECOGNIZES THE POLITICAL, TECHNICAL AND ECONOMIC
VARIABLES INVOLVED IN EACH REGIONAL PROCESS. THEREFORE,
IT URGES THAT THE SPECIFICS OF EACH REGION'S SITING PRO-
CESS - BE DETERMINED AS PART OF COMPACT OR AGREEMENT
NEGOTIATIONS BY THAT REGIONAL GROUP OF STATES. HOWEVER,
TO INSURE THAT THE SITING 'PROCESS INCLUDES A MAXIMUM
AMOUNT OF LOCAL II%PUI& EACH STATE WITHIN A REGION SHOULD
CREATE ITS OWN STATE REVIEW COMMITTEE TO ACT IN AN
ADVISORY ROLE TO ITS OWN EXECUTIVE AND LEGISLATIVE

BRANCHES AND TO THE REGIONAL NEGOTIATORS. SUCH COM-

- 13 -



'MITTEES SHOULD INCLUDE STATE, LOCAL AND TRIBAL C|
AND TECHNICAL EXPERTS, APPOINTED BY THE GOVERNOR.

~ Such State Review Committees should play a central role, in ¢

with technical assistance provided by the federal government, in

ing ‘the blueprint for the siting criteria.

agencies.
independent analysis of siting recommendations.
begin to involve local, state and tribal officials early in the
making stages of the siting process -- a critical feature to later,
public acceptance in the site state.

outlined below.

Steps toward compact formation

Typical compact provisions include: statement of purpose or polic
sition of a governing board, voting rights and financing provi
Appendix III). The basic steps toward compact formation includel

1. Region-formation

The reg‘ién-formation strategy should yield at least a nucleus of states
within each of the six general regions. Those states which have
reached tentative agreement to explore the possibility of |forming a
region can then proceed to more detailed negotiations. As they do '
so, they should try to Keep the process open to additional states -
which may wish to jdih the region.

Negotiations

One consideration at this stage is who will negotiate for

These committees wil
offset existing credibility gaps between states and the assistin
State Review Committees can provide ongoing cooper
State ComrmltteeI

FFICIALS

onjunction
develop-
1 help to
g federal
ation and
s will also
decision-
obtaining

The specifics of this process are

y, compo-
sions (see

the state.

The governor will in all likelihood appoint the negétiator(s).

Since

the final product will require legislative approval, a serious effort
should be made to involve legislative leaders in- the process from the

beginning.

- 14 -




3. Execution

Once the party states have agreed on all the terms, a written agree-
ment will be executed. Initial agreement could be expressed in one of .
two ways. The governors of each state could exchange reciprocal
executive orders embodying the agreement. Or, if all of the party
states belong to either the Western Interstate Energy Board or the
Southern State Enérgy Board, the agreement could be executed as a
"Supplemental Agreemént“ under the terms of the W.I.E.B. or
S.S.E.B. compacts. However, either supplemental agreements or
executive orders should be viewed as interim arrangements only (see
Appendix 1 for more detailed discussion). Ultimately the agreement
should be submitted to the legislature of each party state for
enactment as a formal interstate compact. Though less formal
agreements may serve as a basis for interstate cooperation, pending
legislative .enactment and the passage of Congressional consent
legislation, it is only through legislative enactment by each state that
the compact becomes a contractual obligation, legally bmdmg on all
the parties. Also, legislative enacnnenf probably would tend to
promote greater public acceptance of the proposal.

Site Selection Mechanics

~While the various regions will want to adopt site selection procedures which are
tailored to their own needs, the Task Force recommends the approach outlined
below as one practical solution, with several alternative approaches also
suggested. It is important to note that the policy and political decision-making
process recommended below is in no way meant to be in lieu of environmental
impact statements or any other environmental requirements.

1. Each state in the region should be encouraged to form a State Review
| Committee, composed of state, local and tribal officials, and technical
experts. The State Review Committee would make an initiél character-
ization of - potential sites within the state with federal technical
assistance as requested. As mentioned, this process would involve
local, state and tribal officials early in the decision-making stages of

- 15 -



the siting process -- a critical feature to later obtaining public

acceptance in a site state. Each State Review Committee

would be

encouraged to forward two or more site candidates to the Regional

Review Committee.

2. The Regional Review Committee would be coinprised of t
persons of each State Review Committee in the region. Th
Review Committee would narrow the number of candidate
make a more detailed characterization of each.

3. Final site selection would be made by the governing boa
compact. The Board would select a site from the list of

sites submitted by the Regional Review Committee.

In adciition, consideration should be given to formation of a natior
That board could n
from a national perspective - other potential tradeoffs among states o

‘board, comprised of members from each region.

The board could among other things, facilitiaté agreements whereb:

exchange different forms of low-level waste.

The Task Force considered, but ultimately rejected, the following a
alternative approaches to the site selection mechanics:

Allow DOE and USGS

Alternative 6A
' within each region or devise site selection criteria.

Alternative 6B

selection process.

e

| Host State Rights

<

he Chair-
e Regional
sites and

rd of the
candidate

al review
gotiate -

.

~ regions.

e

regions

5 possible

to recommend three suitable sites

Request NGA (or other state association) to devise a site

The Task Force recommends the following approach to the controversial issue of

- veto action by a state selected as a regional site:

Recommendation 7:

A STATE WHICH IS ULTIMATELY SELECTED AS A REGIONAL SITE

- 16 -




CAN EXERCISE A VETO, BUT AS A PENALTY THAT STATE COULD
BE REQUIRED TO DROP OUT OF THAT COMPACT.

An inevitable question is whether a state chosen to host a regional site should
ultimately have veto power. Realistically, states would have a difficult time
relinquishing all veto power.

In accordance with the site selection mechanics, a potential site state would
have an opportunity to make its case for or against a proposed site to the
Regional Review Committee and to the Board. If, despite all. the evidence and
argument presented by the site state, the Board ultimately‘ selects that site
ovei' the site state's objection, the question of veto rights arises. Even if a
site. state veto is expressly disallowed by the terms of the compact, a de facto
veto would likely result if the site state simply refuses to cooperate.

Therefore, the Task Force recommends that the site state be given the right to
veto the Board's final decision, but the Board should have the authority to
impose sanctions, including expulsion from the compact, if a veto'is exercised.
By expressly allowing a veto, some states' reluctance to enter a regional
compact may be minimized. But significant sanctions should discourage
unreasonable vetoes. If the vetoing state is denied access to the regional site
it will have to either find another region which will accept its waste, or make
its own arrangements in-state. The former would be very difficult, and the
latter would likely be economically unattractive. In addition, the vetoing state
will probably confront the same political problems in developing an in-state site
which it encountered ‘in the regional siting process.

In summary, site-selection procedures should be spelled out in all regional
compacts. Even if the region contains an operating disposal site (or if one of
the states in the region has offered to host a new regional site) the region may
need additional disposal sites in the future. Also, the compact may become
involved in siting other low-level waste management facilities, such as a waste
processing plant. Or the compact may become involved in siting hazardous
waste facilities in one state as an incentive to the acceptance of a low-level
waste facility in another state.

- 17 =



——

INCENTIVES AND BENEFITS

Expeditious development of regional low-level nuclear waste facilities
depend on the quality and quantity of incentives and benefits availah
and local units of government.
to encourage and motivate the states and local communities to accept
a low-level nuclear waste disposal facility. For example, the ava
funds to be used at the discretion of site states and site communities,

as a positive inducement toward locating a site. On the other hand, t

will likely
le to state

The  concept of incentives recognizes the need

location of
lability of
would act
he concept

of benefits acknowledges the need to provide some type of rightful compensation
or commitment for specific needs of or effects on a state and community as a
result of their acceptance of such a regional facility. For instance, such
benefits could include financial commitments to the site state and community for
substantial Perpetual Care and Decommissioning Funds to be provided by waste
generétors agreed to as a condition of their licensing.

Successful efforts to encourage public acceptance of a site must provide

incentives and benefits to those affected by the presence of a re n‘onai site.
Accordingly, two distinct parties need to be benefited: (1) the local [community

hosting the waste facility; and (2) the site state. These two parties should

receive some kind of incentive and benefit to be provided by the federal
government and the generating states within the region. Various|state and

rd

)

programs.
Y m—————————

federal legislative action should be encouraged to achieve that purpose.

To date, federal legislation has taken a negative approach in attemptir

state action on the disposal issue. The Task Force prefers the car

stick and believes that sanctions should be a last resort, only in

‘constructive programs fail to accomplish state action.

The degree to which incentives and benefits are utilized to facil
acceptance of a site will depend in part on the success of public

g to force
rot to the
stituted if

itate local
education

T -

Such programs can minimize the overall need for such ing
benefits by increasing public awareness regarding the actual léw risk
with such sites.
understanding about the nature of low-level radioactivity.

-

i

-
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Consequentlyj,'A the most effective methods of achieving public acceptance in
locating such a facility are to provide for public participation, public education
and some form of financial incentive or benefit to the regional site state and
community . _§tate, federal and private interests must jointly share the

responsibility for accomplishing these educational and economic purposes. Here
the concept of "cooperative federalism," so deeply imbedded in our country's

history, will face one of its more rigorous tests.
The Task Force offers the following recommendations on the question of
incentives and benefits and encourages reference to Appendix II for a more

complete discussion of these issues:

Recommendation 8:

'CONGRESS SHOULD CREATE A SPECIAL DISCRETIONARY FUND
WHICH WOULD CONFER COMPENSATORY AND FINANCIAL BENEFITS
TO SITE STATES AND SITE COMMUNITIES TO ACCOMPLISH - AT
LEAST THREE MAJOR PURPOSES: (1) TO COMPENSATE FOR SIGNI-
FICANT EFFECTS TO THE INFRASTRUCTURE OF THE COMMUNITY
HOSTING A LOW-LEVEL ‘NUCLEAR WASTE FACILITY, (2) TO PRO-
VIDE EFFECTIVE INDUCEMENTS TO DEVELOP REGIONAL LOW-LEVEL
NUCLEAR FACILITIES, AND (3) TO PROMOTE PUBLIC ACCEPTANCE

OF LOW-LEVEL NUCLEAR WASTE DISPOSAL SITES. |

ADDITIONAL INCENTIVES COULD INCLUDE CERTAIN REGULATORY
AND ENFORCEMENT AGREEMENTS AMONG THE GENERATING STATES
AND A SYSTEM OF "BONUS" REVENUES TO THE SITE COMMUNITY,
PART OF WHICH COULD INCLUDE STATE TAXES ASSESSED AGAINST
GENERATORS OR SOME FORM OF COMPENSATION AGREED UPON
AMONG THE GENERATING STATES.

The following is a suggested approach to Recommendation 8:

1. The Federal Role: Federal incentives must include funds to
states for preliminary technical assistance and site character-

ization and a special fund consisting of discretionary grants
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~awarded to states hosting a new regional site.

The us

e of such

grant monies would be left to the site states and site communities

to decide, although eligibility for such funds could be

tied to a

regional agreement to establish a waste tracking system or

agreement to establish a regional volume reduction pol
discretionary grant appropriation would revert to
Treasury at a date certain as a further incentive to
quick state-regional response.

Thé State Role:
should include two basic approaches:

Incentives to the site state and site

€
x

Generating states in the region should provide
bination  of regulatory
commitments to the site state, and

economic, and en

The site state should require economic incentives
able to any local community or county where th
site is located.

icy. The
the U.S.
promote a

community

some com-
forcement

be avail-

d

i

regional

Generating states should form strict agreements, as part of the.

terms of a compact, that they will at least:

Take enforcement action against waste generator:

state on notice of violations.

Provide inspections of packaging operations prio
ment to avoid the unsafe transport of low-leve

in their

* to ship-
1 wastes.

shipment.

Develop policies on transportation routing and notification of

AsA a condition of licensing, the site state could require payment

of a "bonus" amount from all generators in the region.

ll

That

revenue would accrue to the site community for its own selected

use.

government, industry and the states.

- 20 -
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3. Industry's Role: It is reasonable to assume that the private
sector will assume the capitalization costs for regional sites pro-

vided there is enough anticipated waste volume to guarantee a
profitable opération. Accordingly, industry must be involved in
the early stages of development of regional sites to help deter-
mine if the wvolume generated within the proposed region is
sufficient to guarantee future pfofits ‘and thus induce their
front-end investment. Operators of  the Barnwell site have
estimated capitalization costs for a site to be between $6 and $10
million, from initial licensing to completed construction.

The overall pricing system must insure profitability, but at the
‘same time generators must help to provide part of the additional
funding for incentives and benefits to the state and ‘local
community hosting the site. Generators of the waste should be
obligated to pay the previously mentioned "bonus" -dollars to
local .communities, and they should also be required to contribute
to the site state's Perj)etual Care and Decommissioning Funds.

Recommendations 9:

FEDERAL FUNDS MUST BE MADE AVAILABLE FOR SITE CHARAC-
TERIZATION STUDIES, PLANNING GRANTS, AND OTHER TECHNICAL
ASSISTANCE FOR STATES TO DEVELOP REGIONAL -SITES.” SUCH
FUNDING SHOULD BE MADE AVAILABLE IN A MANNER TO
ENCOURAGE: DEVELOPMENT OF REGIONAL SITES. |

Part of the.»;federal role must be to offer available resources only to states
engaged in;'jz;preliminary activities required to develop regional sites. At a
minimum, the Nuclear Regulatory Commission, the U.S. Environmental Protection
Agency, the U.S. Geological Survey, the U.S. Department of Energy and the
Department of Transportation must be available for all reasonable technical
assistance requested by such states. Critical to establishing productive
state-federal relationships throughout the process will be. the state's ability to
acquire independent capability to assess their waste disposal problems.

o1 -



Recommendation 10:

AS A TERM OF THE COMPACT, THE GENERATING STATE
PROVIDE THE SITE STATE ADEQUATE INCENTIVES.
INCENTIVES,
STATES, COULD INCLUDE BINDING COMMITMENTS FOR

S SHOULD
THESE

TO BE NEGOTIATED BY THE PARTICIPATING

MPROVED

REGULATORY ENFORCEMENT AND AGREEMENTS AMONG STATES TO

EXCHANGE DIFFERENT WASTES OR TO. NEGOTIATE

EXCHANGES BASED ON ECONOMIC OR OTHER NEEDS OF

WITHIN A REGION.

SPECIFIC
STATES

T,

Specific commitments to site states from generating states could include (see
Appendix II for more detailed discussion):

It should be noted that federal rulemaking is currently undérway
transportation safety and licensing procedures regarding low-level waste.
U.S. ,Depérhnent of Transportation has proposed "Radioactive Material
Routing Regulations."

. mid-1960's.

- Negotiating tradeoffs among- states, such as one or more states

agreeing to develop hazardous waste sites or a low-level waste
processing facility in exchange for use of a low-level disposal site in

another state. For example,

the State Commerce Departments in

Oregon and Washington negotiated such an exchange agreement in the

Washington and sends its low-level waste to the Hanford dis

Requiring strict enforcement or immediate action against
generators upon notification by the site state of violations
by the shipper of a generating state.

Oregon accepts toxic chemical waste from the State of

posal site.

the waste

committed

Providing for vigorous enforcement of strict packaging and trans- .

portation regulations.

- 22 -

[0 improve
The
s Highway

The proposed new requirements would provide national
uniformity  in highway routing, a notification system to states and a
for future emergency response planhing. Similarly, the U.S. Nuclear
Commission has issued a preliminary draft of its regulations (10 C
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Regulatory -
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61) relating " to licensing of low-level waste disposal sites. Although the
proposed regulation will not ' be published for written comment in the
Federal Register until early 1981, currently NRC is holding regional workshops

to receive critiques on the draft.

RESEARCH

Ongoing, vigorous and comprehensive research programs are necessary in the
management of low-level radxoactlve waste to assure that existing and future
low-level waste disposal sites can meet all applicable criteria -and standards to
protect public health and safety using the best available technology. In
addition, such programs can serve to enhance confidence in the methods used
to manage these wastes. ‘ |

Although the techniques used in the management of low-level waste have
improved since 1962 when the first commercial low-level waste disposal site was
licensed, the basic technology has seen little change. Recently, due primarily
to the rapidly increasing costs for disposal, the incentives to develop new
technologies have increased, especially in the area of waste treatment and
volume reduction. This has prompted the commercial sector to increase its
research and development efforts in these particular areas.

The Department of Energy is currently conducting research to improve the
management of low-level waste. " The Nuclear Regulatory Commission and the
Environmental Protection Agency both have ongoing research and assessment
programs in support of their development of standards for low-level waste
management. These federal efforts include all aspects of radioactive waste
management,. from genération‘ to final disposal.

While these ongoing efforts are acknowledged, it is felt that programs aimed at

manéging low-level wastes can be better enhanced if priority research attention
is given to the areas recommended below. ’

- 93 -



Reéommendation 11:

A SIMPLE CLASSIFICATION SYSTEM FOR LOW-LEVEL WASTE IS
URGENTLY NEEDED. THE NUCLEAR REGULATORY COPNISSION
MUST DEVELOP A SYSTEM BASED ON THE TOTAL HAZARD WHICH

INCLUDES AN UPPER AND LOWER CONCENTRATION LIMIT.

Low-level waste is currently defined in the regulations as all radioactive waste

which is not defined as high-level waste. This is a totally inadequate
because certain low-level waste may be considered to be below a

definition
threshold

concentration and therefore could be disposed of as ordinary trashl with in-
significant impact, while other low-level waste may be above a concentration

that would make it unacceptable for shallow land burial.

Recommendation 12:

THE NRC MUST ESTABLISH IMPROVED GUIDELINES CO]?ICERNING
GENERATION AND TREATMENT METHODS FOR LOW-LEVEL WASTE.
A VOLUME REDUCTION POLICY FOR ALL COMMERCIAL GENERATORS

OF RADIOACTIVE WASTE MUST BE ESTABLISHED THAT A
BOTH ADMINISTRATIVE AND TECHNOLOGICAL METHO
HAVE BEEN PROVEN AS VIABLE ALTERNATIVES. THI
SHOULD APPLY TO AGREEMENT STATES AS WELL.

' Because of the lack of -classification system for low-level waste
somewhat inadequate regulations concerning generation and treatme

DDRESSES
DS THAT
S POLICY

and the
nt, many

forms -of low-level waste are currently treated and disposed of by methods

which are in many cases less than desirable. The NRC policies shoul‘I

d include:

1. Continuing research into ways to reduce at the source the total

volume of radioactive waste generated through such
as substituting non-radioactive substances for radioa
and substituting short-lived nuclides for longer-Lix

techniques
rtive ones
’ed ones.

2. Improved methods of segregating and identifying waste at the

source, thus eliminating that segment of trash that is
deemed radioactive by association.

-2 -
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3. Improved methods of volume reduction for certain types of waste
such as: (a) controlled. incineration for combustible trash and
scintillation fluids; or (b) advanced methods of treatment such
as calcination for other types of low-level nuclear waste streams.

4. Impfoiring the characteristic of the final low-level waste product
by developing better solidification media, improved containers or

a combination of both.

Recommendation 13:

A COMPREHENSIVE ENVIRONMENTAL MONITORING PROGRAM IS
ESSENTIAL TO DETERMINE HOW EFFECTIVE THE TREATMENT AND
DISPOSAL CONSIDERATIONS HAVE BEEN.

Continuing research is necessary to insure that equipment and'techniques for
environmental monitoring are optimized to detect and isolate possible migration
of radioactive material for a low-level waste site both during the operational
period and after decommissioning.

'~ OTHER RECOMMENDATIONS

Recommendation 14:

AS A TOP PRIORITY, THE NUCLEAR REGULATORY COMMISSION
AND THE DEPARTMENT OF TRANSPORTATION SHOULD DEVELOP A
COMPREHENSIVE AND COORDINATED INSPECTION AND ENFORCE-
MENT PROGRAM TO INSURE STRICT COMPLIANCE WITH PACKAGING
AND TRANSPORTATION REGULATIONS.

Since the closure of the two western sites, due mainly to sloppy waste ship-
ments, NRC and DOT have made a more serious effort to -improve their policies
in these areas. Prior to that, according to a recent report issued by the U.S.
General Accounting Office, the agencies gave a low priority to enforcement,
relying mainly on the integrity of shippers and carriers to comply with the
regulations governing the safety of radioactive materials' transportation. The
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GAO report concludes that much of their work remains fragmented ar

‘of improvement. For instance, neither NRC nor the Department ha
independent assessment of the scope of the packaging and tran

problem.

DOT is currently involved in rulemaking on Highway Routing of F
Materials (Docket HM-164) which includes the movement of spent fuel
forms of radioactive material and waste. In that respect, it should
'that the issue of "prenotification" is of particular concern to sta
should consider encouraging DOT to cooperate with state, local

governments to design and test a system of prenotification on th

(€S .

1d in need
s done an
sportation

tadioactive
and other -
be noted
NGA
and tribal
e highway

movement of radioactive materials and wastes, to include the point that existing

prenotification systems in states not be preempted.

B:ecommendation 15:

THE AGREEMENT STATES SHOULD BE ENCOURAGED '.'%[

CIVIL PENALTY AUTHORITY TO ASSIST 'IN ENFORCE

NUCLEAR WASTE REGULATIONS.

The same _GAO report concluded that the enforcement program of
States was not comparable to that of NRC's because only two of the
have adopted civil penalty authority. Such authority could serve as:

mediate enforcement tool between a written notice of noncomp)

iance

O .ADOPT
MENT OF

Agreement
26 states
an inter-
and

injunction authority -- the two actions now available.

This authority might

encourage more effective and immediate compliance as opposed to just a written

notice to a licensee.

Rééommendation 16:

-THE NRC SHOULD ESTABLISH NATIONAL STAN'DARI)i

S FOR A

" ACT

"CRADLE TO GRAVE" MANIFEST SYSTEM - IN A COORDINATED AND
'MORE STREAMLINED VERSION OF THE HAZARDOUS WA:%STE PRO-
GRAM UNDER THE RESOURCE CONSERVATION AND lllRECOVERY

TO TRACK LOW-LEVEL WASTE FROM THE tI’OINT OF
‘GENERATION TO THE POINT OF DISPOSAL.

AGREEMENT STATES
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SﬁOULD BE ENCOURAGED TO ADOPT A COMPARABLE METHOD TO
INCREASE REGULATORY OVERSIGHT ON A NATIONAL BASIS.

It is estimated that anywhere from 15% to 40% of low-level waste is not

accounted for.

Recommendation 17:

THE NATIONAL GOVERNORS' ASSOCIATION SHOULD PLAY AN
ACTIVE ROLE IN IMPLEMENTING THESE RECOMMENDATIONS AND IN
WORKING WITH OTHER ORGANIZATIONS TO ACCOMPLISH THE
GOALS AND OBJECTIVES SET FORTH IN THIS REPORT. TOWARD
THAT END, THE TASK FORCE ENCOURAGES THE NGA TO ALLO-
CATE SPECIFIC FUNDING AND STAFF RESOURCES FOR
IMPLEMENTATION OF THE RECOMMENDATIONS OF THIS REPORT.
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CONCLUSION

Developing additional sites and disposal and source reduction tech

low-level nuclear waste disposal is a critical national priority which re

expeditious and cooperative action of all states.

this nation benefits from the nuclear medicine and industrial u

generate a large portion of this waste. Consequently, it is unfair
only three states to solely share the waste disposal burdens for

nation's benefits.

In addition to the question of the equity in sharing that burden

general consensus that in the next two decades, if the pfojected in

Clearly, every con

niques for
quires the
nmunity in
ses which
to expect

the entire

there is

)

|creases in

national waste generation are accurate, between six and eight new disposal sites

may be required.
care delivery system and have serious effects on a major sour
electricity.
In this report, the Task Force has attempted to first define the piv
related to the national waste disposal problem and then recommend
The Task Force has concluded that'the
issues are not technical, but matters of public policy and politica

and innovative solutions.

Failure to meet those needs could stifle the natic!

nal health
ce of our

otal issues
pragmatic
remaining

decision-

making. The ‘consequences of inaction in developing additional
dramatically revealed last year with the temporary closure of two of

national disposal facilities.

sites were
the three

Therefore, the Task Force strongly emphasizes the need for prompti action by

states to beg'in that important cooperative effort.

The national challenge to

safely and economically resolve the problems of low-level waste disposal can be

met through the swift and responsible action of every state.
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INTERSTATE AGREEMENTS TO FORM
REGIONAL LOW-LEVEL WASTE DISPOSAL SITES

I. Formal Compact or Informal Agreement

There is no leéal obstacle which woﬁld prevent a
group of states from informally agreeing to establish| and
operate a disposal site in their region. This could be
accomplished by an exchange of Execﬁtive Orders among
the governors.

The advantage to this approagh would be that an
agreement could be executed rather quickly. The disadvantage
wogld‘be that such an agreement would not be legally
‘enforceable. A state could unilaterally repudiate the
agreement as soon as the governor had a change of heart,
or the state had a change of governors. Since the objective
is to license and operate a site over a period of many
years, this instability is probably unacceptable.:

" In addition, a regionai site established through
informal agreément probably could not legally refuse |to
accept waste generated in states'outside the region.l
Therefore, the regional objective would be defeated.

A formal Interstaté Compact, on the other hand, |is
a binding contract, which can only be modified or terminatéd

by its ﬁerms, or with thé consent of all the parties [to it.

l.City of Philadelphia v. New Jersey, 437 U.S. 617, 98 S. Ct.
2531, 57 L. E4. 24 475 (1978), discussed in more detail in
Section II-C below.

- 30 -




By tﬁi% means, the'étatés could pfovide a stable framewdrk
to manage the site from licensing thrdugh decommissioning.
Also, with the consent of Congress, the party states

could exclude wasfe‘from outside the region.

ITI. Consent of Congress

‘Although the U. S. Constitution 2. requires Congressional
consent for any interstate compact or agreement compact
or agreement, the U. S. Supreme Court has held that this
requirement does not épply to all compacts.f Cohgressional
consent is only required if the compact" is directed at
the formation of any combination tending to the increase
of éolitical power in the statés, which may encroach upon
or interfere with the just supremécy of the United States.f 3.
‘Although it may be arguable whether a regional low-level
waste disposal compact would require Congressional consent -
under this test, it is highly probable that such a compact
would,réquire Congressional consent if if purported to

exclude out-of-region waste. 4.

2. Art. 1 Section 10 Clause 3: "No State shall, without
.the consent of Congress. . . ., enter into any Agreement or
Compact with another State, or with a foreign power."

3' U.. S. Steel Corp. v. Multistate Tax Commission 434 U. S.
452, 98 s. Ct. 799, 54 L. E4. 24 682 (1978).

4. Under the Compact Clause cases, such discrimination against
non-party states would seem to be a prime example of enhancement
of the states' power at the expense of the federal government.
In addition, since City of Philadelphia v. New Jersey (Supra, Note 1)
indicates the exclusion of out-of-state waste from the host
state's disposal site 'is an unconstitutional discrimination against
Interstate Commerce, such a compact would run afoul of the Commerce
Clause as well, absent Congressional authorization.
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The manner in which Congfess may give its consent is
not spelied out in the Constitution. Historically, consent
has taken a variety of forms. The usual method is by
passing-a statute oi joint resolution embodying a compact
which has already been negotiatéd by the states. Op
occasion, however, Congress has given general consent
in advance to the states to compact'in a given subject
area. °* And there have even been instances when tacit
consent was implied.

A. Advance Consent vs. Individual Consent

Advance consent is desirable because
it obviates the neéd to run each individual
. compact through Congress. Not only is
aadvance consent more efficient, but it would
discourage the temptation to re-draw the regions
formed by stateSAwben the compacts were |
submitted to Congress. However, there is a

fliability: each individual compact would b

w

subject to legal attack on the grounds that
Asbme provision in it was beyond the scope

of the original consent.

- See, e.g., Highway Safety Compacts, 72 Stat. 635 (1958),
Airport Compacts, 73 Stat. 333 (1959) and Crime Control Compacts,
48 stat. 909 (1934). A
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' Permissive vs. Coercive Consent. .

Historically, Congress has never mandated
interstate compacts. However, most of the
regional low-level waste bills that have surfaced
so far are coercive. Two would cancel generator
licenses after a certain date, and only allow |
new licenses to issue in states with compacts or

6.

disposal sites. One would forbid interstate

. transport of low-level waste unless done pursuant

to a compact between the generator state and the

7 One bill has been introduced

disposal state.
thus far which is purely permissive compact consent.
Whether this approach is preferred would seem to

be<énother issue to be addressed by the Task Force.

Authority to Exclude.

City of Philadélphia v. New Jerseyg' held

‘invalid a state prohibition on the disposal of

ordinary waste from out~of-state in in-state land
fills. The court distinguished earlier quarantine

cases (involving diseased cattle and contaminated

rags) on the basis that the danger posed in those

cases arose from the mere transportation of the

banned objects, while there was no showing in the

"H.R. 6390

(Udall), H.R. 6212 (Lujan)
D.O.E. bill submitted to State Planning Council.

H.R. 5809 (Derrick)

‘Supra., Note 1.
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New Jersey‘case that transport of the waste [to the
sites posed any danger. 'While the Court might view
the»disposal of low-level waste as posing more of a
transportation risk, the host state's authority to
exclude out-of-state waste from its site is|in
consideréble doubt. This doubt coula be dispelled

if Congress ekpressly gave the states such authority.®
For that'reason, an excluéivity provision should
probably be included in any‘Compact Consentjlegisla=-
tion. None of the bills pending in the House contain
such a provision, although it might fairly be implied
10.

from the existing language.

III. Compact Formation

A. Existing Compacts.

The simpleét way to form a regional low-level
waéte compact would be to use an existing compact
as the vehicle for the new compact;‘ This would
obviate the necessity of Congfessional consent and

state legislative enactment. Two existing compacts

lo’For example, "each State is hereby authorized to enter into
such agreements and compacts with other States as magﬁbe necessary
to establish a system of regional disposal sites." (H.R. 5809.) It
could be argued that exclusivity is necessary to the formation of
'a regional system. A

* Prudential Insurance Company v. Benjamin, 328 U.S. ?08, 66 S.
Ct. 1142, 90 L.Ed. 1342 (1946). See discussion of this case in
Footnote 1 of section-by-section analysis, Appendix III, NGA Low-
Level Radioactive Waste Disposal Task Force Model Congressmonal
‘Consent Compact Bill.
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may lend themselves to this approach. They are the

11.

Western Interstate Enerqy Compact and the

Southern States Energy Conference.lz'

Each‘of
these compacts gives the governing board broad
powers in the area of nuclear energy. Each has

a provision that two or more members may enter
into Supplemental Agreements covering an&thing
the béard has the power to do. The two boards
‘are both considering the advisability of using
the Supplemental Agreements provisions of W.I.E.B.
and S.S.E.B. as vehicles for regional low-level

waste compacts. Thirty-one states (and Puerto

Rico) are eligible for membership in these two

- compacts.

One disadvantage to using existing compacts
would be that the exclusivity question would
remain unresolved.

New Compacts.

The steps required to form a new compact are:
negotiation, state legislative enactment, and

(advance or subsequent) Congressional consent.

"W.I.E.B. members: Alaska, Arizona, California, Colorado,

Montana, Nebraska, Nevada, New Mexico, North Dakota, Utah, Washington,
and Wyoming.
not currently belong.

Hawaii and Idaho are eligible for membership, but do

"Alabama, Arkansas, Delaware, Florida, Georgia, Kentucky,
Louisiana, Maryland, Mississippi, Missouri, North Carolina,
Oklahoma, South Carolina, Tennessee, Texas, Virginia, West
Virginia, Puerto Rico.
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IV. Contents
The contents of each compact, will, of course, |be
determined by negotiations among the affected states.
Thése provisions are typically found in other campacts:
a Statement of Purpose or Policy; composition of a governing
board, voting rights and financing provisions. Additional
subjects for regional low-level waste compact negotiations
~might include:
-the Regibn (whether other states could be added
later).
-Siteuselection mechanics.
-Host state rights (veto?)
-Incentives to host state from beneficiary states.
Five midwestern statesl3’ have begun preliminary
discussions on forming a compact. A model draft prepared

for them by E.G. & G. - Idaho is included in the Appendix.

13'Michigan, Wisconsin, Illinois, Indiana and Ohio.
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A BILL

authorize agreements or compacts among States for the disposal
of low-level radioactive wastes, and for other purposes

Be it enacted by the Senate and House of Representatives

of the United States of America in Congress assembled, That

chapter 19 of the Atomic Energy Act of 1954 is amended by
inseiting after section 275 the following new sections:

"SEC. 276. COMMERCIAL RADIOACTIVE WASTE DISPOSAL.

"a. After December 31, 1983, the interstate transportation
for the purpose of disposal of source material, special
nuclear material, or by-product haterial'contained in waste
which, under the Nuclear Regulatory Commission's regulations,
may be disposed of by shallow land burial is prohibited
unless the State from which the transportation originates
has entered into an agreement or compact with the State in
which thé disposal is to occur concerning the management and
disposal of that material. The consent of Congress is given
to each of the several States to enter into those agreements
oi compacts with any other State or States.

| "b. This section does not apply to material transported
by or for an agency of the United States in connection with
a national defense or other program or activity that is not

subject to licensing by the Nuclear Regulatory Commission."
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Appendix I’ |

INCENTIVES FOR THE CONSTRUCTION OF

LOW LEVEL NUCLEAR WASTE FACILITIES

Willig.m A, O'Connor

June 19, 1980




" [TIhe early developers of nuclear power had
three failings~-they knew too much about
‘radicactivity, not enough about geology, and
almost nothing about dealing with the public
and its reactions. =

The purpose ﬁf'this memorandum is to discuss possible
incentives to state and local units of government for construction
of low level nuclear wa#te facilities. Attendant to such a
- discussion is the examination of broader gquestions of public
educatipn and the purposes for which incentives are generally
designed. Accordingly, prior to a discussion of actual types
of incentives and methods for their implementation, this
memorandum will commence with a brief discussion of the concept
of harm for which the incentive is designed to compensate.:
Folicwing that, the interrelationship of incentives to public
education will be explored. As a final preliminary matter, the
nature of the group benefited by thé incentive will be
articulated. The definition of the benefited group necessarily
will determine the nature of the incentive. Following a
discussion of these issues, the types of incentives for both
the host state and local government will be set forth. Next,
possible methodologies for implementing such incentive systems
will be examined. The memorandum concludes with a brief
section on recommendations for possib;e action.

This memorandum is by no means intended to be exhaustivé
and it .is not held out as tepresenting a summary of the work

2/

that has been done in the area.= Much work will be done in

- 39 -



this critical area in the near future. It is important to
that most of the bibliographical materials were written pr
to March 28, 1979, the date of the incident at Three Mile

Pennsylvania. It ie highly likely that the effect of that
incident, both on public perception and on the nature of o
understénding of these problems, significantly changed the
subsequent thinking. These particular concerns should be

in mind in reading this memorandum.

I. Concept of Harm —‘Compensetion

It is difficult to determine the actual sociological,

psychological and economic impact of a low level waste faci

on a given community. Given appropriate siting and manage

there can be no gquestion that such sites represent no heal

note
ior
Island,

uxr

kept

3/

hazards .=
it

level waste facilities and nuclear steam-generating facili

It is possible to draw parallels between low

Studles on the local impact of the latter reflect a somewh

SURpE——L L
R Atttk b Ao e

p051t1ve lmmedlate effect on land values and growth rates.

e i

As a general rule the presence of a nuclear power fac111ty

not appear to be a negative factor in the residential loca

5/

choice.= It is evident, however, that nuclear steam-gene

facilities are distinguishable from waste facilitie$ in th
public mindgé/

What does seem to be beyond any question is that, at

does

tion
rating

e

least

prior to Three Mile Island, waste disposal was perceived as the
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largest problem by the public in the entire nuclear power area.

proposes siting a low level waste facility can anticipate a

3 o

negative reaction by the public and that the ensuing debate

- e < b+ et =

on the gquestion will be emotionally charged, if not totally

remta—

— ( N ~
devoid of rationalit 24 In addition, depending upon the

I,

location of the facility, special interest groups will perceive

the presence of the waste facility as a threat, e.g.,

e

.Ciiffiizional industries, real estate developers.

The goal of the proposed incentive scheme is to payv the

local group and the host state: 1l.) for actual harm; 2.) for
perceived harm; 3.) for the purpose of inducing or rewarding
for permitting the site to be constructed and operated. This
three~part approach represents the broadest form of cbmpensation
and a departure of traditional thinking in the area. In
\praditional'instances, the definition of compensation involves

a make-whole concept. This approach contemplates incentiyes’
for "observable, physical change in the state of the world that
impinges on an interest of one or more persons.“g/ A comprehensive
iﬁcentive scheme must doubtless encompass compensation for actual
damage oﬁhsuch abfacility. Thus, the écheme will cover impact

on localfﬁroperty yalues, taxes, and local pubiic services. It
will also“ensure that the state or local government will not be

obliged to underwrite the cost of regulation of a privately

" operated site. However, the concept of incentives must include
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a far broader area. It will also compensate for perceived,

though not necessarily actual, negative effects of the presence

of the faciiity. It is in part a simple inducement which
independent of any harm, actual or perceived.

Compensation will necessarily be affected by pub;ic
education programs. Public education coﬁld minimize the n
for more significant incentives simply by informing the pu
that the risk of the presence of such a site is less than
initially perceived.

To analyze the nature of the harm being cbmpensated £
a two-~step analysis must be éonsideréd. 'First, what chang
existing financial ‘and legal arrangements and public attit

would be required to put such a systém in operation must kL

is

eed
blic

was

or, .
es in
udes

e

determined. Second, what the social and political consequences

of such an act are must be assessed. Following
consideration of these elements the federal and state
governments involved will have some éoncept of the amount

S/

type of compensation needed.=

II. Public Education

and

As noted earlier, a comprehensive incentive program should

be designed to compensate for not only actual harm to a lo

cal

community or to a state, but also the perceived negative eFfect

of the presence of such a facility.ig/ Accordingly, publi

education will have a significant impact on the nature and

extent of the incentives. It perhaps need not be stated t
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there is a lack of understanding about radioactivity.ll/

In
addition to frightening people in the community, this lack of
understandihg prevents citizens from reasonably weighing the
negative impact of such éAfacility against all the other risks
of daily living. In addition, there is little information on
thch to base discussion of advantages and disadvantages of
different organizational'strategie§ for waste management.lg/
By virtue of a proposal for construction of such a facility,
there is heightehed sensitivity to its environmental threat
at a time when opportunity to étudy dispassionately the guestion
is minimized. |

A Erucial role of state, federal and local government in
setting up a facility then is to interact with theApublic,.
making whatéver information is necessary available to it. A
public education program will have to address a number of issues
in the local community. It should demonstrate that the facili;y
serves primarily the needs of the consumers within the states or
region. It should insure maximum public access to the
government concerning all issues relating to waste management.lB/
This element is crucial inasmuch as it appears increasingly
that the publzc mistrusts government and is especially sensitive

to secrecy in the decisionmaking orocess.l4/

The program in
addition should concentrate on outlining short ané long term
impacts of waste facilities. It should make clear the relative

advantages and disadvantages of the presence of such a facility.
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Thiérprogram should ﬁtilize fully the publicly attuned
scientist. It is crucial that the scientist communicaté to the
public the limits of his knowledge as well as tﬁe extent of what
is known, putting both into perspective for the public.ié/ The
subject matter should cover every concern of waste management:
who should run the facility, its effect on the community, |the
expected nature of a conflict over operation, amount and type
of waste generated.

Careful public education will significantly shape the
\incentive program. It will reduce, in some instances, the need
to satisfy possibly extortionate demandé by host states and
-local governments: if the true nature of the impact is known,
it will be far more difficult to fequire grandiose rewards. -
Thus, it will insure fairness in the granting of benefits|and
encourage participation by the federal govérnment and the
' generating states, both of which will be reassured of the
reasonablenéss of ﬁhe scheme; vsigﬁificantly, it will place
the host state and local governments in a position of understanding

the regional bargain they are entering: the exact quid pro quos

will be better known.

III. Nature of the Benefited Group

The central philosophy behind an incentive program is to
distribute fairly burdens and benefits among affected groups. In
order to effectuate this goal, those groups enjoying benefits

and suffering harm must be identified. The advantagz ¢f such
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approach can be seen in an analogous area of a nuclear steam-
generating facility:

[Tlhe group that benefits from electric power
from a given plant is, at least in part,
different from the group that bears the
primary social cost of the plant. The

typical manifestation of this phenomenon is
the expression, "Perhaps we need more

nuclear power plants, but not in my backyard."”

The traditional mechanism for resolving
- this problem, in fact, has been to
redistribute costs and benefits, usually
through the tax system. Residents in the
local area of the plant are given tax
-benefits to compensate for the
disadvantages of having the plant nearby.
Consumers of electricity, of course, pay
for that tax. This system is imperfect in
a number of respects, one of which being
that social costs do not distribute themselves
conveniently along the political boundaries '
" (normally municipalities) used for tax
purposes. With all its imperfections, however,
this compensation mechanism seemed to coperate
relatively well for some time.l6

Three identifiable groups needito be benefited. The first
group is the community in which the waste facility will be
housed [local group]. The second benefited group is the hosf
state community [host state].lz/ These'groups represent diétinct,
sometimes differing, interests. kOfteh the waste facility, by
virtue 6f its mere presence, offers incentives to a locél
community which have virtually no effect on the state community.
In addition, it is far more difficult to formulate a compensation
scheme at the state level which will be acceptaEle to citizens
of the state as a whole. 1In info:mal conversation, réél es;aée

developers in the State of Illinois have suggesteé that poiitical

problems will generally not be found with the speéific local

- 45 -


http:state].17

communityi.but with a larger community where traditional
inducements have no immediate impact. The third entity to
benefited is the state government which must be in a posit
to survive politically.after setting up the low level wast
facility. To a large extent the interésts of this group a
completely consistent with that of the state community.

| One,othér type of group should be analyzed, that whic
confers the benefits. Certainly the federal government, a
delivering waste to the host state [generating state] and
host state are capable of conferring benefits upon the loc
In addition, the federal government and a generating state

be capable of conferring benefits on the host state.

IV. Incentives

In considering the actual incentives to be awarded to
host state or the local governmental unit it is neceséary
consider two separate but obviously interrelated issues.
the exact nature.of the incentive must be examined. As a

general concept, the potential benefits should shape the

18/

incentive project design.— The benefits are shaped by t

the needs of the locality or the state. In addi

nature @

the proéess benefits, the extent of the local and state

participation in the waste management decision, should be

emphasized.lg/ -Finally, as a general matter, an effort sh

be médefto construe the scope of the'benefits given by the

20/

prograﬁ as broadly as possible.— All of the above shoul
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tied in Qith the public education initiative. Of course, the
range of potential social and economic impacts associated with
the repository dépends upon the actual site. Second, the
methodology whereby the incentive is delivered to the
governmental unit must be explored. Although there is a certain
amount of mixing of these two gquestions, each will be discussed

separately and in order.

A. Nature of the Incentive
i. Ihcentives to Local Governments
There are four types of incentives which-cén be conferred
on a local government. They are: 1.) economic; 2.).v
environmental; 3.) social~-cultural; 4.) éublic safety.
Economic incentives are available most commonly in two
forms. They are generally the most easily understood and
implemented. The first type could be described as the
fiscal-impact assisiénce incentive.gi/ This form of incentive
is designed to compensate for actual harm in the form of funds
for the impéct of the facility in the local area. The funds
can be made available in two separate ways. A waste éurcharge
which is based upon a combination of volume and toxicity or a
user fee can set funds aside in trust from which cost could
be drawn from tﬁe'impaét of the facility. A second form of
economic'incentive is a direct monetary award. The direct

monetary award basically represents a payment directly to the

unit of government involved. It comes in a number of forms.
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Another form is the direcﬁ payment of impact mitigation fu
to the locality. An example of this is the development of
the Trident Submarine Base in Kitsap County, Washington,

whére a local boa:ﬁ'was set up to administer payment of th
funds.gz/ (More on the methodology of payment can be four
in the section on implementation). Another form of direct
‘monetary incentive is the payment of a block grant to a

locality typically from the federal government through an
existing federal program.gg/ Another form of direct monet
~award would be an outright gift to the locals in the form

percentage of actual revenue generated from the waste. Th

would be a highly appropriate way of giving an incentive

inasmuch as the continuing receipt of such waste would have

an immediate and direct benefit upon the locality. One ot
form of direct monetary benefit would be certain types of
relief whereby the host state would confer certain
advantages to local property owners which would not
otherwise be available within the states.

The next type of economic incentive relates to employ
benefits in the ldcal community.gi/ These benefits can ta
differing forms. The\first, and perhaps easiest in
implementing; would simply be a commitment to empldy a cer
number of local residents in the waste project.  This prog
could require a certain amount of on-site training for the

unskilled in the lOcality. This would represent a signifi

social contribution which would make the presenc2 cf the.
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http:community.24

faeilityﬂbeneficial in the locale. Another form of employment
benefit could be the awarding of scholarships by the site
operator to a gifted local student for either his studies

in the future or the work that he has done to date in the area
of health physics, geology, hydrolbgy, or other issues

related to waste management. The potentially most significant
contribution in the area of employment, the consensus appears
to 5e, is the designation or commitment of a,percentege of

the payroll of the waste facility designated for local
residents.

Another area of economic incentive for a low level waste
facility falls under ‘the general rubric of economic development.zs/
Economic development is dlstlngulshable from employment, direct
monetary and flscal-lmpact assistance by virtue of the
- tangential nature of its effect on the community. Specifically,
economic develoﬁment would relate to‘activities not directly
involved with the operation of the facility. One form of
economic development incentive would be the encouragement of
users of the facility to settle near the waste site. This
would be seen as enhancing the general business climate in
the state and in the host community. Such climate would also
be enhanced by obtaining a commitment from the site developer
or the host state to maximize local and instate purchases

26/

and services.=— In addition, new housing, business complexes
and shopping centers and the like which could occur as a
result of the presence of the facility being there or as a

result of state or federal action to encourage the creation
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0f such entities would be another form of incentive in the

economic development area.zl/

11

Related to this concept is the so-called substitute
facility doctrine.gg/ This doctrine, though related, does
not technically amount to an incentive, but rather is a
direct compensation for harm suffered as a result of the
presence of the facility. The doctrine was developed by
the courts to meet the unique needs of public condemnees.
The purpose of the doctrine is to insure that damages awar
for public condemnation are.sufficient to finance a
replacement. |

Another significant contribution in this area could b
a so-called tying arrangement. Antitrust law prohibits th
conditioning of the sale or purchase of a specific good or

service upon the purchase of another in certain instances

ded

e

e

as an unlawful tying agreement. In the economic incentive

context, the creation of a waste disposal facility could b
tied to some other significant federal or state project.
Specifically, the locality, with the likely participation
the host state, could require that significant federal

projects be commenced and performed in the community and
would tie their acceptance of the waste disposal facility
to other desireable federal projécts. This could involve
any number of specialized federal projects and basically

could be determined on a case-by-case basis dependent upon

e

of

the unique needs of the locality and the host state. As a.

final economic development incentive, it would be possible
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~to allow ﬁﬂé'artificial booéting of the value of land around
the facility, for example, the zoning of land which in the
prior time was agricultural to industrial.

Although it may appear to be facially contradictory, an
incentive for a locality to set ué a low level waste facility
can be a significantly positive environmentél impact
. accompanying such construction. The incentives in this area
would basicélly involve land preservation measures in any
number of forms. Iﬁiwould be péssible to coﬁfer farmland
development rights on tbe locality. Such rights would amount
to easements allowing for continued farmland but prohibiting
- other development} This could be done in conjunction with
possible zoning changes. The granting of specialized water,
&soil erosion or other agricultural benefits in the local
community could be a significant environmental contribution.
In addition, the commitment to construct game preserves or
parks would alsc be an environmental incentive to construct
the site. Such a preserve or park could encompaSS»“urban—
oriented, organized récreational facilities, activities and

n23/ Examples of such projects would be the lake

parks.
construc%%d near the Clinton Power Plant in Clinton, Illinois
or the qgﬁe-preserves at the Argonne National Lab outside
Chicago.' An inevitabie incentive or effect from the
construction of a local waste facility would basically be
risk minimizaﬁion;from reduced transport in the state. This

would especially be the case where one state set up its own

facility which was closed to out-of-state traffic.
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The ;ext area of locai incentives ééuld be designatecd
as social, governmentai o cultural.gg/ Infrastructure
improvements in local rail transpcrt, water supply, waste
water treatment or education would be a significant
contribution. Another area of social-cultural incentive
would relate to improvements in job training or scholarships
for gifted students in the areas discussed above. Fundinc
by the site developer, the host state, the generating states
or the federal government ofvlocal academic projects, possibly
related to waste management issues, is another form of social-
cultural incentive. 1In addition, the sponsorship of local
cultur#l'events could serve as a motivaiion.to a local
community to site a waste facility.

A significant cultural and social incentive wouid be|a
commitment regarding :he ultimate use of the site. For
example, the site in Barnwell, South Carolina may ultimately
be used as a golf coﬁrse. A commitment on ultimate site use
would significantly further public education efforts, since
it would demonstrate actual impact of a properly monitored
site. Improvement in local government administration offers
inducement to create a site. Construction of a facility will
strain -the planning and impact management capabilities of| any
local government. Generating states, the federal government,
the host state and the site developer could contribute to| the
management capabilities of the local government for
comprehensive planning, impact management and program

development which would necessarily affect other areas of
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governmehé. A commitment ﬁo develop such capabilities
locally could be seen as a highly positive step from a
local government standpoint since there is a traditional
lack of funds for such.

Related to the improvemeﬁtvin local governmental
administration concept is the final area of local incentives:
public safety deveiopment.‘ The influx of persoﬁnel to
construct and to run the site will require additional public
safety activities. Developmen£ of stronger, more
sophi;ticated public safety and medicai capabilities will.
thus result. Specific training courses could be made
available to the locality, e.g.,'F.B.I. training courses.
Federal and.state equipment grants could be focused on the

locale.

- 53 =



ii. Incentives to the State

It is apparent, especially when considering the possi

of a regional solution, that it is simply not enough to co

a benefit on the locality which houses the site. For obvi
political reasons, certain incentives must be éonferred up
‘host state by generating states and the fedefal governmen
order to effectuate the construction of a low level nuclea
disposal facility. The nature of the incentive must neces
what is set forth below is merely a suggestion of types of
"which could be conferred upon the host state. However, t
likely way of determining the most effective incentive wou
by consulting affected members in state government as to t
unique needs. This could conceivably be done through Gove

office or, if the state has such a body, natural resource
or subcabinets which represent tﬁe membership of different
units of government. The purpose of making inguiry with t
groups would be to detefmine the specific needs of the hos
In fhe absence of such a determination, it would be diffic
deed to hope to confer benefits upon the host state.

At any rate, it is possible to set forth some of the
incentives which could be.conférred by generating states c
federal government. A significant area, and one which is
emotionally volatile as nuclear waste managemént, would be
mitment to aid the state prison population. In return foz
" of a low level nuclear waste facility, the federal éovernn

the generating state could commit to take an agreed-upon r
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prisonerg a year or to take a number of prisoners days per year.
Anothef area of incentive would be an agreement to take toxic
liguid or solid hazardous waste in return for the host state
taking low level waste._32/

'A generating state could site egually unpleasant industrial
facilities in proximity to and subject, in part, at least, to the
control of the situs state. Examples of such facilities would be:
0il refineries, other petrochemical plants, coal ligquification
facilities. Related to this would be a generating state commitment
to share petroleum reserve facilitieé, e.g., Louisiana salt domes.

Another possible incentive would'be an‘agreement to a favor-
able allocation to the host state of scarce environmental résou:ces
or other fungible commodities shared by the geﬁerating states and
the host state in a specific region. For example, add}tional
amounts of water could be diﬁerted to the host state in return for
receipt of low level waste. An increased allotment of electrical
power froﬁ a regional energy grié could be given to the situs state.
Conceivably, such allotment could be negotiated on the basis of
National Electric Reliability Council statistics.

Genefating states and the federal government could commit
to insure that cerfain schelarships to state institutions for
waste management or other studies be awarded in return for the
creation of such facilities. Alternatively,‘grants for economic
or cultural improvements could encourage a state to permit a site
within its borders. Another possible incentive to the host state

could be the commitment of technical expertise on that or related
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projecté.f The federal goverhmeﬁt or the major industrial

states,

which, as a general rule generate the majority of waste, would

be in the best position to offer these types of incentives,|.

Finally, generating states could provide matching fun
federal grants to the host state. Presumably, a regional

Force could determine approp:iate amounts for each state.

V. Development of an Incentive System

The immediately preceding section dealt with the
nature of the benefit conferred upon the situs state or
the local government unit. This section deals with the
methodology by which the benefit is conferred as opposed
to what specifically is received. The threshold gquestion
therefore, is the general design of the compensation schem
It contains three basic eleménts. First, the criteria for
individuals, groups, or governmental bodies receiving the
fits must be articulated. Second, thé nature of the benef
conferred (which is covered in the section immediately
prioi) must be designated. Third, if appropriate, benefit

measurability criteria must be set forth. Regardless of t

Loy

:nature of the benefit, these three steps are an in
graltp$r£ﬂof a .compensation scheme.
| H&éihg-taken those steps, a variety of methods of con
ferring benefits are.available. Foremost is the paymenﬁ il
lieu of- taxes technique.~ Under the Atomic Energy Act of 1

the Départment of Energy is authorized to make payments tc
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local and ;tate governments in lieu of property taxes for
properties needed for the department's activities._33/ Aas

a general rule this compensation scheme applies t§ compensa-
tion for locaf governments rather than those rare instances
where individuals might receive it. A second approach would
be the pro&ision of~special impact funds by the federal
government or by the generating states jointly to meet impact
mitigation needs as well as provide for rewards to the local
government and host state. This is generally not provided
for by existing federal programs. An example of this‘approach
is the development of the Trident Submarine Base in Kitsap
County, Washington. During that developmént, legislation was
enacted empowering a taék force to receive such funds. The
agency established was called the Trident Coordinating foice
which distributed funds to various programs. Bagically,

the task force, which would ideally have a regional base or

a state base for déaling with é'specific locality, would be
in charge of insuring that awarded benefits were received

by the proper entities and relating td the benefited groups

" to determine both their specific needs and establishing
eligibility criteria, identifying recipients and monitoring
each step of the compensation scheme. 'An alternative to this
approach would be the award of funds to an existing program or

agency which would be empowered to provide funds._34/

Two additional implementations mechanisms exist which

merit some attention. One is principally designed for use
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at thé local level: incénﬁive or bonus zoning._35/ Generally,
incentive zoning can be employed to provide public parks,
plazas, covered pedestrian séace; theaters, off-street parking,
arcades, observation decks, transit developments, lakes beaches,
lighting, réplaéement of signs, schqols; firehouses, resur-
faced streets, extension of waters and sewers. Incentive |or
bonus zoning is a land use control technique by which a builder
or developer agrees to.provide'certain amenities that the
municipality would not otherwise be able to construct itself.
Conceivably, through host state approval, the locality could
require by its zoning that the low level waste facility
prdvide the amenities articulated. A dedication program exists
where a municipality requires that certain specified facilities
be provided, or a fee in lieu of the dedicated facility given,
in return for a permit to build._36/
Finally, there are a number of specific federal programs
which are desigﬁed to give compensation for specific forms of
harm. They dre designed to coﬁpensate for the adverse presence
of a federal facility and are accofdingly outside the broad
scope of the definition of harm set forth above. They will
be set out, however, simply to suggest a possible form of
compensation for at least one aspect of the general concept
of harm: |
1. The Education Act of 1950 provides for assistance
to local educational agencies.in areas affected

by federal activity._37/
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‘The Housing and Community Development Act of 1974

could be used as a conduit for certain forms of
block grants to affedtedAlocalities._§§/

The Small Business Act of 1950 authorized the
Small Business Administration to make direct and

guaranteed insured loans to certain businesses

which suffer economic injury as a result of

displacement by a federal facility.dgg/ Conceivably,

this Act could poséibly be amended to a federally
approved facility such as a low level waste site.
The Uniform Relocation Assistance Act of 1971
directs federal agencies té compensate persons
displaced by a federal project. Such
compensation includes damage”to real and
personal property, moving costs and relocation
adjustment._40/

The HUD Comprehensive Planning Assistance Program,
or "701" Program, was enacted to assist local
governments in developing certain planning
capability. Conceivably this act could bevused
for certain aspects of impact of a low level
waste facility._il/

The Intergovernmental Personnel Act of 1970
provides authority for grants and technical |
assistance for local government use to improve

personnel administration to admit local personnel
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to federal employee training programs and to

assign federal personnel to local governments. 42/

7. The Economic Development Administration coffers
grants for local planning staff salaries and
administrative expenses into the Public Works

and Development Act of 1965._43/
8. The Department of Defense administers a 1970

Presidential memorandum which is designed to

offset the impacts of military base closures or

developments. It is conceivable that such a program

could be used as a model or could actually be

applied in certain instances where there is an ad-

- verse affect by virture of the presence of the

facility._ 44/

VI. Recommendations

In accordance with this scheme, the National Governors

Association should make the following recommendations.

1. The federal government by legislation should create

a fund.for conferring benefits and compensating for impact of

a low level waste site on the host state and the locality|,

Such funds would contain seed money for technical and site

characterizatibn.

2. The federal government should fund task forces £
the regional implementation of low level waste faéilities
These tésk forces should be set up on a regional basis an

made up of local and state officials in the region,
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3. The federal governﬁent should amend fecderal legisla-
tion to expand possible impact fund availability in existing
programs and statutes.‘

4. The federal government should designate specific
projects which will be granted in conjunction with construction
of low level waste facilities as a form ofbinducement for |
localities andxhost states to set up low level waste facilities.

5. The federal government should establish specific
federal funds for public education efforts.

6. The federal government, in conjunction with the states,
should ensure open government communication on all levels,
ensure that secrecy be avoided and that maximum public parti-
cipation both at the state and local level be implemented.

7. The federal government should sponsor appropriate
compact legislation to permit regional compacts.

8. States should participate in regional Task Forces
agreeing to the prinéiplekof a regional solution. The first goal
of these Task Forces is to designate acceptable incentives
that génerating states of the region would confer on the host
states. - Among such §o§sible incentives would be acceptance
of otherifOrms of waste, the sharing of scarce resources, aid
in stateﬁérison populaticn management, and siting of other
unpleaséntAindustrial facilities. They should also consider
the provision of métching funds to the federal grant awardedi

the host state and flat grants.
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 Appendix III

NGA Low-level Radioactive Waste Disposal Task Force

Model Congressional Consent Compact Bill

Granting the consent of Congress to interstate compacts for the
establishment of regional low-level waste disposal facilities,
authorizing such facilities to ‘exclude waéte'generated outside
the region, ana to amend the Atomic Energy Act of 1954.

Be it enacted by the Senate and House of Representatives

of the United States of America in Conqress assembled,

That the consent 0f Congress is hereby'g;ven‘to each of the
several Sta;és, the territories, and possessions of the
United States, and the District of Columbia, to enter into
any agreements or coﬁpacts:

ngfor tﬁe éétablishment of regibnal disposal facilitiés
for légllevel radiocactive waste, as defined in Section 11dd.
of the Atomic Energy Act of 1954; and

2) for cooperation in other afeas of low~level radioactive

waste management.
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Sec. 2. Congress hereby declares that low-level radioactive

waste can be most safely and efficiently managed on a regi
basis.. Therefore compacts or agreements made pursuant to
Act may restrict the use of regional disposal facilities ¢t
the disposal of low-level radidactive waste generated with
the region. No such restriction shall be construed to be
improper burden on, or discrimination against, interstate
commerce.

Sec. 3. Section 11 of the Atomic Energy Act_gf 1954 i
émended by adding the foilowing new subsection at the end
thereof:

"dd: The term 'low-level radioactive waste' means was
containing radioactive nuclides emitting primarily Beta an
Gamma radiation, and containing less than ten manocuries g

gram of any transuranic elements and which is not spent fu

or high level waste."
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SECTION-BY-SECTION ANALYSIS -

Section 1. Compact Consent.

This section grants the consent of Congress to regional
low-level waste compacts. Such consent is required by Article 1,
Section 10, Clause 3 of the U. S. Constitution which states:

"No state shall, without the consent of Congress...,
enter into any agreement or compact with another
state, or with a foreign power."

Such consent may be expressed in many forms: by statute or
by resolution, in advance of, or subsequent to, action by the
states. Three examples of advance compact consent legislation
are attached. This advance consent approach eliminates the
need to submit each individual regional compact to Congress, and
thus allows for earlier implementation. However, each compact
would be subject to challenge on the grounds it went beyond the
scope of the Congressional consent. Therefore, clause two (author-
izing the compacts to cover all aspects of waste management) was
included to give a broad scope to the grant of consent. :

Section 2. Exclusivity Authority.

This section authorizes the regional compacts to exclude
waste generated outside the region from disposal at the regional
facility.

The U. S. Supreme Court has held that a state law banning
the use of in-state land-fills for disposal of out-of-state solid
waste constituted discrimination against interstate commerce, and
was thus invalid under the Commerce Clause of the U. S, Constitution
(Article 1, Section 8, Clause 3), City of Philadelphia v, New Jersey,
437 U.S. 617, 98 S. Ct. 2531, 5 L.Ed.2d 475 (1978).. Although 1t
could be forcefully argued that a similar ban on the importation
of low~level waste involves sufficient additional health and safety
considerations to distinguish it from the solid waste ban, the
legal status of any such exclusivity provisions is in doubt follow-
ing the City of Philadelphia decision.

Section two would remove this doubt as to the legality of
exclusivity provisions in regional low-level waste compacts.
Congress, under its Commerce power, may authorize states to act
in a manner which would otherwise violate the Commerce Clause.

The U. S. Supreme Court has held that this Congressional power
extends to validating state action which discriminates against

interstate commerce in favor of local trade. Prudential Insurance
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Company v. Benjamin, 328 U.S. 408, 66 S. Ct. 1142, 90 L.Ed|. 1342
(1946) . +- Thus, Section two would foreclose the possibilijty of

a City of Philadelphia~type challenge. By allowing such ﬂxclusi—
vity provisions Congress would enable the states themselve% to
bring pressure to bear on other states to take action toward
forming new regional sites. This would obviate the need fior
federal coercion in this area. '

Section 3. Definition of Low-level Waste.

Low-level waste 1s not presently defined in the Atomilc
Energy Act of 1954. Some definition is required to delineate
the subject matter of the compacts authorized in this bilﬂ. The
definition contained in Section three was suggested by E.G.&G.-Idaho,

Inc. in a draft model regional compact.

1. That case involved the McCarren Act, 15 U.s.c. 88 1101-1015.

In response to a Supreme Court decision which cast doubt con the
states' authority to tax and regulate interstate insurance com~
panies, Congress included a provision in the McCarren Act [which
removed interstate commerce objections to such state action. The
court upheld this provision and applied it to validate a Sbuth
Carolina tax on foreign insurance companies, even though there was
no corresponding tax on South Carolina companies. Though brevious
decisions of the Court indicated such a tax would run afoul of the
Commerce Clause as a descrimination against interstate commerce,

the court held the McCarren Act rendered those decisions irrelevant,
stating:

"WWhenever Congress' judgment has been uttered
affirmatively to contradict the Court's previously
expressed view that specific action taken by the
states in Congress' silence was forbidden by the
Commerce Clause, this body has accomodated its
previous judgment to Congress' expressed approval.”

328 U.S. at 425. Other examples of analogous situations are
collected at 328 U.S. 433, note 43.
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EXAMPLES OF ADVANCE COMPACT CONSENT LEGISLATION

1. Crime Prevention Compacts (1934) 48 Stat. 909

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That the consent of
Congress is hereby given to any two or more States to enter into
agreements or compacts for cooperative effort and mutual assistance
in the prevention of crime and in the enforcement of their respective
criminal laws and policies, and to establish such agencies, joint or
otherwise, as they may deem desirable for making effective such
agreements and compacts.

Sec. 2. The right to alter, amend or repeal this Act is hereby
expressly reserved.

Approved June 6, 1934.

2. Highway Safety Compacts (1958) 72 Stat. 635, Public Law 85-684

{H.J.Res. 221]
Joint neao!utlon granting the consent of Congress to the several States to

negotiate and enter into compacts for the purpose of promoting
highway traffic safety.

Whereas from year to year there has been an Increase in the number of
g:c{dann :'nd deathe on the streets and highways of the United
ates; an

Whereas this increase In highway traffic dntm and accldents presents &
serious national problem; and

Whereas to aid in meeting this problem there is need for the deve!opmm
of nationwide highway traffic safety programs, inciuding, but
{imited to, establishment of uniform traffic laws, improvement Iin dﬂv-
erdeducatlon and training, and coordination of traffic enforcement;
an

Whereas cooperative effort and mrutual assistance on the part of the States
offers the greatest hope of satisfactorily dealing with this national
problem: Therafore be it

Resolved by the Senate and House of Representatives of the United
States of America in Congress assembled, That:
The consent of Congress is hereby given to any two or more of

the several States to enter into agreements or compacts—

{1) for cooperative effort and mutual assistance in the estab.
lishment and carrying out of traffic safety programs, including,
but not limited to, the enactment of uniform traffic laws, driver
education and training, coordination of traffic law enforcement,
research into safe automobile and hizhway design, and research
programs of the human factors affecting traffic safety, and

(2) for the establishment of such agencies, joint or otherwise,
as they deem desirable for the establishment and carrying out
of such traffic safety programs.

Approved August 20, 1958,

3. Airport Compacts (1959) 73 Stat. 333, Public Law 86-154

[S. 2183}

An Act granting the consent of Congress to Interstate compacts for the
development or operation of airport faclities.

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That:

The consent of Congress is hereby given to each of the several
States to enter into any agreement or compact, not in conflict with
any law of the United States, with any other State or States for the
purpose of developing or operating airport facilities. The right to
alter, amend, or repeal this Act is expressly reserved.

Approved August 11, 1959.
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The National Governors’ Association, founded in 1908 as the National
Governors’ Conference, is the instrument through which the governors of the
fitty states and the Commonweaith of Puerto Rico, the Virgin Islands, Guam,
American Samoa, and the Northern Mariana Istands collectively influence the
development and implementation of national policy and apply creative
leadership to state problems, The National Governors’ Association
membership is organized into eight standing committees on major issues:
Agriculture; Criminal Justice and Public Protection; Executive Management
and Fiscal Affairs; International Trade and Foreign Relations; Human
Resources; Natural Resources and Environmental Management; Community
and Economic Development; and Transportation, Commerce, and Technology.
Subcommittees that focus on principal concerns of the Governors operate
within this framework. The Association works closely with the Administration
and the Congress on state-federal policy issues from its offices in the Hall of
the States in Washington, D.C. Through its Center for Policy Research, the
Association also serves as a vehicle for sharing knowledge of innovative
programs among the states and provvdes technical assistance to Governors
on a wide range of issues.

1980-81 Executive Committee

Governor George Busbee, Georgia, Chairman
Governor Ella T. Grasso, Connecticut
Governor John V. Evans, Idaho

Governor James R. Thompson, lliinois
Governor Otis R. Bowen, M.D., Indxana
Governor Robert D. Ray, lowa

Governor William G. Milliken, Michigan
Governor George Nigh, Oklahoma

Governor John N. Dalton, Virginia

1980-81 Standing Committee Chalrmen

Governor John Carlin, Kansas, Committee on Agriculture

Governor Dick Thornburgh, Pennsylvania, Committee on Community and
Economic Development \

Governor Robert List, Nevada, Committee on Cnmmai Just:ce and Public
Protection

Governor Richard A. Sneliing, Vermont, Committee on Executive
Management and Fiscal Atfairs

Governor James B. Hunt, Jr., North Carolina, Committee on Human
Resources

Governor Brendan T. Byrne, New Jersey, Committee on Intemnational Trade
and Foreign Relations

Governor John D. Rockefeller IV, West Vlrgmia, Committee on Natural
Resources and Environmental Management

Governor Harry Hughes, Maryland, Committee on Transportation, Commerce
and Technology

Stephen B. Farber Executive Director

Program Dlrecton

David D. Arnold Community and Economic Development
Willard M. Berry, International Trade and Foreign Relations
Jack A. Brizius, Policy Research
T. Scott Bunton, Human-Resources
Charilyn Cowan, Transportation, Commerce, and Technology
Daniel B. Garry, State Services
Edward A. Helme, Natural Resources and Environmental Management
Nolan E. Jones, Criminal Justice and Public Protection
Joseph A. Kinney, Agricufture
John P. Lagomarcino, Legislative Affairs
Joseph P. McLaughlin, Jr., Public Affairs
Deirdre Riemer, Executive Management and Fiscal Affairs

- Richard R. Rodgers, Administration and Finance
Fred F. Teitelbaum, Research Studies
Joan L. Wills, Employment and Vocational Training




