Dear Representatlve Lofgren

|

’ -Thank you for yout letter regardlng the Amah- Must ¢
of the Monterey; San Benito, Sarnta Clara, and Santa
'my Administration has taken an. active role in working with the leaders of. non—federally

Counties. As you.may kne

il

recognized. tribes. Last Friday, we held the third in a series of meetings with these leaders
to discuss issues-of concern to the non-recogmzed Tribal ¢community. One of the central .
issues discussed was the federal recognition process and proposed reforms to that process.

‘My Administration is comxmtted to working ‘with Members of Congress and Tribal leaders

on legislation to 1mpr0ve the recogmtlon process.- 1 prefer, at this time, to work within the
legislative arena to improve this' process and do not plan at thIS time to recognize tribes by

Executlve Order

ol
[

Thank you again for your letter.

I look forward to working with you on these issues.

Tnbe of hlone/Costanuan y, ndlans  ARRTRREE



~ © THE WHITE HOUSE

| WASHINGTON

'March 7, 1995

AT Il ST W ke e WLl VY . e e

MEMORANDUM' FOR CAROL RASCO

FROM: - SUSAN Bnom{yj?/’
 LEGISLATIVE AFFAIRS :

SUBJECT: . .COrgressionel.0qrrespondence4

Enclosed please find a copy of - the letter that was sent to the
Pre51dent ‘from Representatlve Zoe Lofgren (D Ca).

. The - Pres1dent has requested that he see and signh every letter
g01ng to Capltol Hill. We did not want to fully answer the
issues addressed in the Representative's letter without advice
from your department; ‘therefore, I am requesting that your office
draft a response and return it to LeeAnn Inadomi (WH East Wing)
within 48 ‘hours. She 'will then print the letter in flnal form
and have Pre51dent Cllnton 51gn the letter.

Thank you very much for your as51stance ‘with this matter. -If~you
~have any questlons, please feel free to call LeeAnn at 456-7500.

Enclosure
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February 27, 1995. o

The Honorable Wnlham J. Cllnton ,
President of the United States
The White House . »
‘Washington, D.C. 20500

{

Dear Mr. Presiaent; - ' -

“The Amah-Mutsun Tribe of Ohlone/Costanoan Indians of the Monterey, San

* Benito, Santa Clara and Santa Cruz CoUntses, constitute the surviving documented
aboriginal Native American lineages of this region and have demonstrated thesr cultural

heritage, Natlve Amencan |dent|ty and bsologucal contmu:ty ‘ '

o strongly urge you to remstate the Amah- Mutsun Tnbe by Executive Order at -

the earliest possibility, and to pledge vour support to the Tnbe when they meet with
you thls Frlday A .

B

Sincerely,

ZL:dbl

‘PRINTED ON RECYCLED PAPER
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DPC WORKING GROUP ON NATIVE AMERICAN AFFAIR '

S
On Thursday of last week, at the National Congress of
American Indian’s annual Conference, Secretary Babbitt
announced a new working group of the Domestic Policy Council
focused on Native American Affairs. This group, which will
be headed by Secretary Babbitt, will hold regular meetings
with Administration officials at the Assistant Secretary
level whose policy respon51b111t1es have a 51gn1f1cant
impact on Native Americans.

Secretary Babbitt sent out letters last week announcing this
new working group to all Cabinet Departments and EPA. 1In
that letter, he asks each Cabinet Secretary to identify for
him the relevant Assistant Secretaries in their agency that
should partlclpate in this new group. Please help support
this 1mportant process by making sure that your agency sends
in that 1nformatlon to Secretary Babbitt by the given
deadline. !

The Department of Interior is currently working with DPC
staff to define a detailed statement of this group’s mission
and goals, which will be presented at its first meeting.
However, as we now envision it this group will be looking at
issues of overall coordination Native American policy for
the Administration.

IN CASE YOU ARE ASKED:;

More on Mission. 'In his letter to Cabinet Secretaries,
Secretary Babbitt stated that the mission of the group will
be to expedite the achievement of the goal set forth by the
President in his April 29 Memorandum, "“Government-to-
Government Relations with Native American Tribal
Governments," that "each executive department and agency . .
. work cooperatively with other Federal departments and
agencies to enlist their interest and support" on matters
affecting Native Americans.

How is this Group Different than the CEB Subcommittee on
Native American Affairs? This new working group will in now
way diminish the Community Enterprise Board Subcommittee on
Indian Economic Development, which is headed by Assistant
Secretary for Indian Affairs Ada Deer and Undersecretary for
Rural Affairs Bob Nash. The CEB group is charged with
focusing specifically on economic development issues and .
initiatives in coordination with input from Tribal leaders.
This new working group will have a much broader scope,
looking at overall policy coordination on a wide range of
issues, and at how the Federal government is living up to
the President’s April 29 Memorandum on Government-to-
Government consultation with Tribal Nations.

i

[



THE WHITE HOUSE

WASHINGTON

. September 21, 1993

MEMORANDUM FOR THE PRESIDENT

FROM DONSIA STRONG, DPC
MICHAEL SCHMIDT DPC

SUBJECT The Natlve American Free Excer01se of Religion Act

There are two principal bills before Congress which address
protections for rellglous freedom, the Native American Free
Exercise of Religion Act (NAFERA) and the Religious Freedom
Restoration Act (RFRA). These bills were introduced in response
to two Supreme Court cases: Lyng v. Northwest Indian Cemeterv

Assoc.; and Emgloxment Div1sion v. Smith.

BACKGROUND: SUPREME COURT CASES

In 1988, the Supreme Court held in Lyng v. Northwest Indian
Cemetery Assoc., 485 U.S. 439 that the government's action in
constructing a road across a sacred Indian religious site did not
burden native religious practice because "it did not coerce
Native Americans into violating their religious beliefs or
penalize religious activity by denying any person an equal share
of the rights, benefits or privileges enjoyed by other persons."
Commentators interpret Lyng as redefining "burden" on religious
freedom to include only coercion or penalties in practicing ones'
religion while excluding the destruction of religious beliefs.
NAFERA addresses the holding in this case.

In Employment Division v. Smith, 494 U.S. 872 (1990), the
Court held that an Oregon state law of general effect could
abridge the free practice of religious rituals such as use of
peyote by members of the Native American Church. RFRA restores
the law to pre-Smith status.

Earlier this year,’ you sent a letter to Senator Kennedy in
support of RFRA and urged its swift passage.

AMERICAN RELIGIOUS FREEDOM ACT OF 1978

NAFERA amends the American Religious Freedom Act of 1978.
The 1978 Act requires Federal agencies to respect the customs,
ceremonies and traditions of Native American religions. The Act
directed Federal agencies to examine their policies and
procedures and work with Native American tribes to assure minimal
interference with sacred sites. Agency reviews led to a report



which made five legislative proposals and 11 recommendations to
Congress for proposed uniform administrative procedures to
correct and remove identified barriers to Indian religious
freedom. Only one of the recommendations, which related to a
prohibition on the theft and interstate transport of sacred
objects, has been acted upon. This lack of action and the two
adverse Supreme Court decisions have led to the introduction of
the bill. i

NAFERA

The major purposefof NAFERA is to place enforceable
restrictions on activities of Federal agencies with respect to
"federal or federally assisted undertakings" that "may affect"
Native American religious practices or sites, or require a agency
to consider alternative actions. Federal agencies would be
required to provide notice and consult with tribes as part of the
planning process whenever a federal undertaking were expected to
interfere with Native American religion. Native Americans would
be allowed to stop major as well as minor Federal actions if the
activity were found to interfere with Native American religious
practices or sites.

OUTSTANDING ISSUES

The agencies have: a number of outstanding questions about
the bill, such as:

. ~Is the bill constitutional? -- The bill allows Indian
tribes to stop government action if they believe the
action harms' their religion, perhaps in violation of
the establishment clause.

. What tribes should be covered by the bill? -- The bill
provides no limitation as to which tribes are protected
-- state recognized tribes, special California tribes
or tribes seeking recognition.

. Should there be an automatic work stoppage on
government projects when notified by a tribe of
possible desecration?

. Under what circumstances may federal land managers
limit access to religious sites on Fedral land?
National security?

. What level o& protection should be afforded eagle parts
and feathers which are valued for religious
observances?,

These are but a few of the outstanding issues surrounding
the bill. White House staff and federal agencies have been and
are continuing an interagency dialogue and review of the bill.
In addition, the agencies held two days of meetings with the



American Indian Religious Freedom Coalition in August. The
Administration also participated in several early meetings with
Senator Inouye's Senate Committee staff. Senator Inouye is the
primary co-sponsor of NAFERA. ‘

The Administration has expressed support for the goals of
the bill to the Coalition.

!



1993 ACNS Annual Convention

8:30 am - 9:00 am
Phillips Room Foyer

9:00 am - 9:30 am
Phillips Room

9:30 am - 10:30 a‘m

10:30 am - 10:45 am

10:45 am - 12:00 pm

12:00 pm - 1:30 pm
Rock Creek Café

~1:30 pm - 3:00 pm
Phillips Room

3:00 pm - 4:00 pm

4:00 pm - 4:15 pm

4:15 pm - 5:15 pm

7:00pm - 9:00 pm
Phillips Room

“The New Debate on Immigration:
New Challenges, Strategies and Opportunities”

Thursday, October 7, 1993

Coffee, tea, sweet rolls
Registration

Opening Remarks
Edward B. Marks: Chairman, ACNS Board of Directors

Kgyg’ ote Address
Dr. Benjamin F. Chavis, Jr.: Executive Director, NAACP

Br:eak

Current Political Realities in the Immigration Debate
"Rick Swartz: President, Swartz and Associates - Chair

- Eric Schwartz: Director, Human Rights, Refugees and Humani-

tanan E:«nrs Nationa) gecuntv Council —
Donsna Strong: Senior Policy Analyst_Domastic.Balici.Cauncil .
b TN

Lunch

Immigration’s Impact - The Continuing Debate
Warren Leiden: Member, Commission on Immigration Reform;

Executive Director, AILA

.Richard Estrada: Associate Editor of the Edltonal Page, The
Dallas Moming News

t Cecilia Muiioz: Senior Policy Analvst, National Council of La Raza

Ref’rammg Our Immigration Advocacy Agenda
‘Muzzafar Chishti: Director of the Immigration Project at ILGWU, -

Treasurer, ACNS Board of Directors; Chair of the National
Immigration, Refugee & Citizenship Forum
.Jana Mason: ACNS Washington Representative .

Bréak

Promoting Good Relations between African-American and Asian-Amen-
;can Communities in Urban America
Leaford C. Williams: Chairman, Washington, D.C.-Korean Com-
' mittee, Inc.; President and Chief Executive Officer of TMA
Corporation, Inc.; Member, ACNS Board of Directors

Dinner
‘USCR Award to Representative Frank Wolf (R-V&%)
Julia Taft: President, InterAction



1993 AtNS Annual Convention

" Friday, October 8, 1992

8:00 am - 8:30 am Cbﬁ@e, tea & sweet rolls
Phillips Room Foyer ‘

8:30 am - 10:45 am U_S_ Committee for Refugees
Phillips Room - Outreach to Educators Project

Jacqueline Stromberg: Assistant to the Director, USCR
' Intemational Refugee Situations
’ Tom Argent: Associate Policy Analyst, USCR
Jeff Drumtra: Policy Analyst, USCR
Bill Frelick: Senior Policy Analyst, USCR :
Virginia Hamilton: Assistant Director & Editor, USCR
Hiram Ruiz: Policy Analyst, USCR

10:45 am - 11:00 am Br?ak

11:00 am - 12:00 pm Refugee Resettlement, A Look to the Future
_ Lavinia Limon, Director, ORR
12:00 pm - 1:15 pm Lunch
Rock Creek Café . Doris Meissner: Commissioner Designatz, INS
m
1:15 pm - 2:30 pm Broadening Sources of Support for Serving Our Constituency
Phillips Room David Rosenberg: Principal Consultant, New American Strategies

- Wendy Zimmerman: Research Associatz, The Urban Institute

2:30 pm - 3:45 pm Perspectives on Naturalization
' ' Harry Pachon: Executive Director, NALEO

- David Rosenberg: Pnncxpal Consultant. New American Strategies
3:45 pm - 4:00 pm Break

4:00 pm - 5:00 pm Memcan'Americans the Ambivalent Minority
, Peter Skerry: Director of Washington Programs, UCLA Center for
! Amernican Politics and Public Policy - Presenter
Dr Raphael Valdivieso: Vice President and Director of School and
Community Service, Academy for Educational Development -
Respondent

6:00 pm - 8:00 pm Rec%eptz'on
Phillips Room '



1993 ACNS Annual Convention
Saturday, October 9, 1993

i

8:30 am - 9:00 am Coffee, tea, sweet rolls
Phillips Room Foyer

9:00 am - 10:30 am ' Reflections on ACNS: The Past and Future

Phillips Room ' Wells C. Klein: Executive Director, ACNS
: Roger Winter: Director, USCR

10:30 am - 10:45 am Break

10:45 am - 12:00 pm | Plahning Future Directions

jProfessionaI Council (open session)

12:00 pm Adjournment
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MEMBERS OF THE BOARD

BOARD OF SUPERVISORS onnt s L0 ML

EDMUND O, EDELMAN
COUNTY OF LOS AN GELES DEANE DANA
383 KENNETH MAMN HAu OF ADMINISTRATION 7 LO5 ANCELES. CALIFORNIA 30012 MICHALL O. ANTONOVICH

LARRY }. MONTEILM, EXECUTIVE OFFICER
(21319741401

August 10, 1993

- The President
The White House
Washington, DC 20500

Dear Mr. President: ‘

At our meeting held August 3, i993 on motion of Supervisor

Michael D. Antonovich, we took action in support of your proposed immigration
control package to speed the processes involving asylum for political refugees,
increase border patrol resources, toughen prosecution of human smugglers, devise

fraud-proof visa credentiais and lmpose improved international airline passenger
inspection.

We urge quick Congressional approval of the proposed package.

Smcerelv yours,

C:QDO%

EDMUND D. EDELMAN
CHAIRMAN
SUPERVISOR 3rd DISTRICT

L L

{ORIA MOLINA
UPERVISOR, 1st DISTRICT ?

@@

DEANE DANA ; MICHAEL D. ANTONOVICH
SUPERVISOR, 4th DISTRICT | SUPERVISOR, 5th DISTRICT

0803-6.L3
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Jesse Taken Alive
Chalrman

wilbur Red Tomahawk

vice Chairman

Elnine McLavghlin
Secretary

Carel White Eagle
Cannenball District

Tont Kuntz .
Fom Yates Distriet

Leonard Beurking
Wakpala Distriet

Samuel “Chuek™ Cloymore
Kenel District

DATE :

&

TELECOPIER TELEPHONE NUMBER:

11:32AM

STANDING ROCK SIOUX TRIBE 781 B34 7299

A W\JD/W\JS

Vietor Red Firzh
Bear Soldier District

Kenneth Red Bear
Rock Creck District

Jim Jamerton
Liule Eagle District

Luclla Harison
Porcupineg District

AT LARGE
Mike Foish, Jr.
Put MelLaughlin
Ken Billingsiey
Joe Keepseogle
Tim Mentz
Conrad (Bud) Long Chase

HEADER

TELECOPIER

July.20, 1904 JUL 21 ReeD

Carol Rasco, Ass’t. to President for Demestic Policy

White House

o

(202)__456-2878

Jesse Taken Alive, Chairman

FROM
Standing Rock Sioux Tribe
INSTRUCTIONS: See Attached lLetter.

PLEASE CALL LINDA ANTELL AT (701) 854- 7569
__.4 PAGES,

P.0. BOX D + FORT YATES. NORTH DAKOTA 58338

IF YOU DID NOT RECEIVE
INCLUDING THIS PAGE.

. ADMINISTRATION
STANDING ROCK SIQUX TRIBE
FAX NO. (701) 854-7299

PHONE: 701-854-7201 or 701-854-7202 » FAX 701-854-7299
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Cannonball District
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Laonard Bearking
YWakpala District

Samue! "Chuck™ Clayimore
Kenel District
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July 20, 1994

701 854 7233
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Victor Red Fish

Beor Soldicr District

Kenneth Red Beor

Rock Creek District

Jitn Jamerwon

Little Hagla District

Luella Harrizon

Porcupine District

Al' LARGE

Mike Faith, Jr.

Put MclLaughlin

Ken Billing<ley

Joe Keepreagle

Tim Montz

Conred (Bud) Long Chase

Carol Rasco, Ass't. to the President for Damestic Policy
The White House :
1600 Pennsylvania Awvenue
Washington, D.C. 20510 °

Dear Ms. Rasco,

As Chairman of the Standing Rock Sioux Tribe which is located in both
Ncrth Dekota and South Dakota, I would like to express that the
Standing Rock Sioux Tribal Council strongly cpposes any efforts to  tax
the revenue of tribal oovernments to fuxd the short fall of $14
billion caused by the recent changes in the General Agreement on Trade
and Tariffs (GATT) negotiated by the United States.

As stated within the attached resolution, the Standing Rock Sioux
Tribe has historically retained for itself, the resources we now hold
dear, and have contributed tremendously to the mnational interest in
terms of land, water, and other natural resources by d:.vestlture
amission and seizure for ' federal projects and the nmational debt.

We feel that in a tzm:s-,hen federal funding cuts have greatly affected
our Irdian people, we should not be given the additional burden to
finance the deficit to support the international efforts of the U.S.
Government.. We strengly urge the administration to reoonsider this

proposal .

Sincerely,

Jesse ‘I‘aken Ah. ﬁ

Trikal Gaming Gcmnl ssion
Attachment

P. 0. BOX D * FORT YATES. NORTH DAKOTA 58538

PHONE: 701-854-7201 or 701-854-7202 « FAX 701-854-7299
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RESOLUTION NO.__243.94

WHEREAS, the Standing Rock Sioux Tribe of Indians having accepted Indian Reorganization

Act of June 18, 1934, and the recognized governing body of the Tnbe is known as the Standing
Rock Sicux Tnibal Council; andl

WHEREAS, the Standing Rock Sioux Tribal Counci, pursuant to the Constituton of the
Standing Rock Sioux Tribe, Article IV, Secton 1{a) and (c), is empowered to negotate with
Federal, State and local governents and others on behalf of the Tribe and to protect the health,
educaton and general welfare of the members of the Tribe; and

WHEREAS, the Standing Rock Sioux Tribal Council pursuant to the Indian Gaming Regulatory
Act has two tribal casinos, both operation yet in their infancy, for the purpose of generating tribal

revenue to fund operations of tribal government and tribal programs to meet the needs of our
people; and ‘

WHEREAS, the Standing Rock Sioux Tribe, has histoncally retained for itself, the resources we
now hold dear, and have contnbuted tremendously to the national interest in terms of land,
water, and other natural resources by divestiture omisdon and seizure for federal projects and
national debt; and

WHEREAS, the U.S. House of Representatives is developing a provision to tax Indian gaming
revenues to fund the shortfall of approximately $14 billion caused by the recent changes in the
General Agreement on Trade and Tariffs (GATT) negotiated by the united States.

NOW THEREFORE BE IT RESOLVED, that the Standing rock Sioux Tribal Council strongly
opposes any efforts 1o tax the revenue of tribal governments to support the international efforts

of the U.S. Government WITHOUT THE CONSULTATION AND CONSENT OF
LAKOTA PEOPLE.

BE 1T FURTHER RESOLVED, that the Standing Rock Sioux Tribe present this resolution to
the White House, Mr. Mickey Kantor, U.S. Trade Representative, the Office of Management
and Budget, and the Chairman and members of the House of Ways and Means Comnmittee.

BE IT FURTHER RESOLVED, that the Chairman and Secretary of the Tribal Council be
authonized and instructed to sign this resolution for and on behalf of the Standing Rock Sioux
Tribe. o '

CERTIFICATION

We, the undersgned Chairman and Secretary of the Tribal Coundil of the Standing Rock Sioux
Tribe hereby certify that the Tribal Council is composed of 17 members of whom __ 13 _
mernbers consututing a quorumn ‘were present at a meeting thereof duly and regularly called,
noticed, convened and held on the _{8th day of JULY, 1994, and that the foregoing resolution
was duly adopted by the affirmative vote of __|0 members, with __Q _ opposing, and with_3
not voting. The Chairmnan's vote is not required except in case of tie.
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RESOLUTION NO.__243 -94
PAGE TWO

DATED THIS __18th__ DAY OF JULY, 1994.

ATTEST: | @Eﬁ /

' Jessé Taken Alive, Ch :

. Standing Rock Sioux Tnbe

Elaine Mclaughlin, Secretary U
Standing Rock Sioux Tribe

(OFFICIAL SEAL)
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THE WHITE HOUSE
OFFICE OF DOMESTIC POUCY

CAROL H. RASCO
Assistant to the President for Domestic Policy

2 My Schmdt=

Draft response for POTUS
and forward to CHR by:

Draft response for CHR by:

Please reply directly to the writer

{copy to CHR) by!

Please advise by: __1

Let’s discuss:

. . I
For your information:

Reply using form code: e

File: \Q/HC,QI:M

Send copy to f{original to CHR):

Schedule 7: ] Accept {JPending J Regret
Designee to attend: : -
Remarks: ‘ +' Dt
AY
tﬁl ‘k} Co "}:- o0g L‘ﬁ 4
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INDIAN Law RESOURCE CENTER dub 2 1 Recy
‘ 601 E Smém*, SOUTHEAST, WassnGgTon, D.C. 20003
TeLEPHONE (202) 547-2800  Facsmk (202) 547-2803

Curris G, Berkey, EsQ. . Maww OFFICE
DIRECTOR ‘ . 508 StuarT STREET
STEVEN M. TULLBERG, ESQ. . Hriena, MT 59601

ARMSTRONG A. WIGGINS ‘ : . (406) 449-2006
' FacsimiLe (406) 449-2031

Rosert T. CouLTER, EsQ.
Execurive DIRECTOR

i JU.ly 20, 1994 : Trrry L. Janis, EsQ.

ADMITTED IN ARIZONA Only
By Hand Delivery
Ms. Carol H. Rasco
Director
Domestic Policy Council .
2nd Floor, West Wing
The White House S
Washington, D.C. 20500

Dear Ms. Rasco:

Les Ramirez asked me to éend you these materials pertaining to
concerns about U.S. policy on the rights of indigenous peoples.

Please let me know if you have any questions or if you would
like additional information.

Thank you for your consideration.

. Simcerely,

SMT:sb
Enclosure



INDIAN Law RESOURCE CENTER

601 E S’T‘I;(EET, SOUTHEAST, WASHINGTON, D.C. 20003
TeLEPHONE (202) 547-2800 » FacsmviLe (202) 547-2803

Curtis G. Berkey, EsQ. ! ‘ Main OFricE
DirecTon : ‘ ' 308 STUART STREET
STeEvEN M, TULLBERG, ESQ. S Herena, MT 59601

ARMSTRONG A. WIGGINS . ' . (406) 449-2006
: FacsimiLe (406) 449-2031

| guly 14, 1994

Ropert T. CouLTer, Eso.
Executive IDIRecron

TerrY L. Janis, Esq.

ADMITTED IN ARIZONA ONLY

By fax: 456-6220

i

Ms. Loretta Avent :

. Office of Inter-Governmental Affairs
Executive Office of the President
The White House :

Washington, D.C. 20500

Dear Ms. Avent:

The National Congress of American Indians asked me to send you
a summary of concerns about the position that the United States is
about to take on the rights of indigenous peoples. The United
States will be expressing its indigenous rights policy in the
United Nations in Geneva at the meeting on the International Decade
of Indigenous Peoples (July 20-22), the Working Group on Indigenous
Populations (12th session, July 25-29), and the Sub-Commission on
Prevention of Discrimination and Protection of Minorities (August
1-26). : ‘

This is an especially important year for indigenous rights
activities, because the Sub-Commission will be considering for the
first time the draft Declaration on the Rights of Indigenous
Peoples. This draft Declaration is the result of over ten years of
work by the Working Group on Indigenous Populations, involving
hundreds of indigenous representatives from throughout the world,
scores of human rights groups and other NGOs, and many governments.
A copy of the draft declaration accompanies this memorandum. I am
also sending a paper by Robert T. Coulter, The Draft UN Declaration
on_ the Rights of Indigenous Peoples: What is it? What Does It
Mean?.

There is very broad support for the draft Declaration among
indigenous peoples and among human rights and environmental groups
as well. Many governments with forward-looking human rights
policies have played a constructive role in the development of the
draft Declaration.

The United States has contributed little of substance and has
largely stayed on the sidelines while the indigenous rights work
developed into one of the most vibrant and well-attended human

[
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rights activities at the United Nations. Over 600 persons
participated in each of the last two sessions of the Working Group
on Indigenous Populations in Geneva.

The Objectionable US Indigenous Rights Policy

We learned two days ago that the United States is about to

- take a position on the draft Declaration which would set back this

important human rights development and would embarrass the
President by suggesting that the United States does not uphold at
the international level the very policy on indigenous rights that
the President has endorsed at home. Although the President is
committed to universal: human rights standards, the watered-down
indigenous rights policy that has been prepared by the State
Department conflicts with the policy the President has declared for .
Native peoples in the Unlted States.

This is doubly troublesome because it also constitutes the
declaration of an international indigenous rights policy that will
be an embarrassment to the President at the Summit of the Americas
in December.

The President's Policy

"The President's indigenous rights policy has been forward-
looking and positive, upholding the collective rights of American
Indians and Alaska Natives as tribes, nations and peoples to self-
determination, sovereignty and government-to-government relations.
The Clinton/Gore Plan On Issues Of Concern To Native Americans,
announced at the outset of this Administration, begins with a
commitment to "guarantee rights." The very first guarantee listed
in the Clinton/Gore Plan is "Support sovereignty and self-
determination of Native American tribal governments. "

At the historic White House gathering of trlbal leaders the
President re-affirmed this policy:

In every relationship between our people, our .
first principle must be to respect your right

to remain who you are and to live the way that
you want to live. And I believe the best way

to do that is to acknowledge the unique
government-to-government relationship we have
enjoyed over time. .

Today I re-affirm our commitment to self-
determination for tribal governments. Today I
pledge to fulfill the trust obligations of the
federal government. Today I vow to honor and
respect tribal sovereignty based upon our

2
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unique historical relationship. And today I
promise to continue my efforts to protect your
right to fully exercise your religion as you
wish, ‘

These éentiments ére reiterated in the presidential directive
of April 29. . :

The White House remarks of gaiééhkibos, President’' of the
National Congress of American Indians, contain this call for U.S.
support for stronger international standards:

Mr. President, This is a critical time for
native peoples around the world in terms of
natural resource protection, economic progress
and survival. - Real self-determination for all
native peoples is a policy which the United
States has not yet embraced. We encourage
this government to take the lead in ensuring
the passage of the United Nations Declaration
on Indigenous People.

Conflicting Policy From Within The State Department

At a Summit preparatory meeting ‘on July 12, an attorney from
the Legal Advisor's Office of the Department of State, Miriam
Sapiro, outlined a very different US policy which she is preparing
to deliver at the forthcoming United Nations human rights meetings.
The policy she describes focuses on the rights of indigenous people
as individuals and expressly omits reference to their right to
self-determination. Ms. Sapiro said that the United States will
endorse these four principles with respect to the draft
Declaration:

1. We should recognize that indigenous people have
the same rights as all other citizens.

2. Indigenous people cannot be adversely
discriminated:against. : ‘

3. Indigenous people must have an opportunity to
participate in socie;y. E

4. Indigenous peéple have the right to maintain
their distinctive cultures.

These are constructive points that are incorporated in the
draft Declaration. Standing alone, however, they would treat
indigenous people simply as other minority groups and would deny
indigenous peoples the distinct rights to which they are entitled
as tribes, nations and pecples.

i
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Ms. Sapiro explained that the United States will not endorse
self-determination for indigenous people because that would endorse
secession. This is an argument without sound legal foundation.
The International Covenants on human rights uphold the rights of
"all peoples” to self-determination, not all peoples except
indigenocus peoples. International law does not hold that self-
determination guarantees all peoples the right to secede from
existing states. As any informed participant in the international
human rights community could attest, the demands of indigenous
people are focused on strengthening their autonomy within the
framework of existing states, not on secession.

On this score the United States has Indian rights policies and
practices in place which would be instructive to many others in the
world. Notwithstanding our country's shameful history of abuses
against Native people, the United States today is formally
committed to legal and political processes which permit tribes and
nations to strengthen their governance of their own affairs and to
thereby find the dignity and freedom that has historically been
- denied them. The United States should take up the challenge to

"lead the international effort to strengthen rights for all
indigenous peoples, including our own.

We have urged the State Department to establish a consultative
process for review of its out-dated indigenous rights policies. A
review was recently initiated by Assistant Secretary John Shattuck
who presented testimony on May 10, 1994 before Congressman Robert
Toricelli's sub-committee in which he stated that the United States
- strongly supports the draft Declaration's goals. We understand.
that State Department attorney John Crook presented a constructive
analysis of the indigenous rights issue in a recent, off-the-record
conference on the draft Declaration at the Raoul Wallenberg
Institute in Sweden.

In this context, the backward-looking policy and pinched legal
analysis presented by Miriam Sapiro comes as a surprise. It may
not be the final word on this issue, but we are very concerned that
her presentation of this policy at the forthcoming meetings in
Geneva would tend to lock the United States into a position from
which it would be very awkward to extricate itself. The United
States should not appear to be inconsistent and at conflict with
itself in a very visible and important human rlghts policy
development. ‘
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Action Needed

The White House should carefully review the indigenous rights
policy that Miriam Sapiro of the legal office of the Department of
State is preparing for'delivery at the human rights meetings in
Geneva that begin on July 20 and end August 26. The United States
should give strong support to the draft Declaration on the Rights
of Indigenous Peoples  and should endorse the right of self-
determination. The White House should consider sending a senior
representative, perhaps attorney John Crook of our United Nations
office, to represent the United States.

Please do not hesitate to contact me for_;addithmmi-
information: (0)202-547-2800; (fax)202-547-2803; (h) P6/(b)(6)

Thank you for your‘consideration.

Sincerely,

M. Tullberg

- SMT:sb i
Enclosures !
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At its 1993 meeting, the United Nations Working Group on Indigenous
Populations completed the draft Declaration on the Rights of Indigenous Peoples after
almost ten years of work.! This historic statement of indigenous peoplés’ human rights
will soon be considered by the higher UN human rights bodies and referred for eventual
adoption by the General Assembly of the United Nations. The draft Declaration will
be considered and perhaps revised this year and next year by the UN Sub—Commission
on Prevention of Discrimination and Protection of Minorities, the UN Commission on
Human Rights and the Economic and Social Council before the draft finally goes before
the General Assembly As the draft is reviewed and debated, attention will be focused
on the meaning of the Declaration and the effect it would have if adopted.
‘ The draft Declaration has been controversial both because indigenous peoples’
_rights arouse many ancient fears on the part of governments around the world and
‘because the Declaration raises some important issues for the first time in the UN —
issues such as the rights of groups or communities of people. What the Declaration
really says and what it will mean in practice are not well understood even by many of
those who are actively involved in the process of developing these new human rights .
standards. The meaning of the Declaration has remained somewhat in the mists in part
because of the procedure of the UN for developing human rights standards. The UN

* Center attorneys Steven M. Tullberg and Terry L. Janis contributed to this article, as
did Center Board member Dalee Sambo.

! The authoritative text of the Declaration as agreed upon by the Working Group members

at its 1993 session is included in mmwmmmmmmw
eleventh session, E/CN.4/Sub. 2/1993/29 pp. 50 - 60 (23 August 1993).
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Working Group on Indigenous Populations has conducted years of open meetings to
discuss the substance of the: Declaration, but has written the actual text in closed
sessions without issueing a detailed commentary or explanation.

This article will describe the principal features of the Declaration and discuss the
meaning and probable effect ‘'of some of the more important provisions. While we
cannot be sure of the meaning of all of the language in the Declaration, we will draw
together some of the observations and comments that have been made by participants
in the drafting process, partlcularly the Chairperson of the UN Working Group, Erica-
Irene A. Dacs

When Indian and other indigenous leaders from the Americas planned the 1977
Non-Govemmental Organizations Conference at the United Nations on "Discrimination
Against Indigenous Populations in the Americas — 1977," they drafted a proposed
declaration of principles on the rights of indigenous peoples for consideration at the
conference. A declaration of principles has been the traditional first step in developing

“human rights standards on a particular topic. The NGO Conference adopted the
declaration, calling it the "Declaration of Principles for the Defense of the Indigenous
Nations and Peoples of the Western Hemisphere."* This early draft declaration had
been circulated among indigenous nations and communities in the Americas for many
months, and, with revisions, it had received wide support. This statement of human
rights —— which included self-determination, environmental protection and other
essential rights for indigenous peoples as nations or communities —~— was adopted by
consensus by the indigenous representatives and non-governmental organizations at the
conference. It represented a strategy of secking a formal recognition of indigenous
peoples’ rights by the United Nations, and it was the indigenous peoples’ own initial
proposal for the declaration that the UN would be asked to prepare.

To prepare an official UN declaration and to bring indigenous rights issues into
more active consideration at the United Nations, indigenous leaders pressed for the
establishment of a working group by the UN Sub-Commission on Prevention of
Discrimination and Protection of Minorities.> For several years a Special Rapporteur
appointed by the Sub-Commission had been preparing a study on discrimination against

[
i

2 Special NGO Committee on Human Rights (Geneva) ~ Sub-Committee on Racism, Racial

Dlscrlmlnatlon, Apartheld and Dcmlomzatlon, Report of the International NGO Conference on

Dqums:nts (Copyon file Wlth thc author)

* The Sub-Commission is a body of experts elected by the UN Human Rights Commission.

It meets annually for four weeks in Geneva. Most human rights studies and human rights

instruments originate, officially, in the Sub—Commission.
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indigenous populations, but the study was far from completion, and indigenous leaders
felt that a working group should be created to begin developing human rights standards.

The Working Group on Indigenous Populations was created in 1982 after years
of lobbying by indigenous people, and it was given a mandate to review developments
pertaining to the promotion and protection of human rights and fundamental freedoms -
~of indigenous populations and to give special attention to the evolution of standards

- concerning the rights of indigenous peoples. The Working Group soon became the most
important international forum for indigenous representatives to discuss human rights and
~ to propose action by the United Nations.  Now hundreds of indigenous peoples' leaders
and representatives participate in the Working Group meetings each July in Geneva. At
the 1993 session more than 600 persons attended, including representatives of some 124
indigenous nations, peoples and organizations from all parts of the world.?

Thé Working Group itself is made up of five members of the Sub~Commission
on Prevention of Discrimination and Protection of Minorities who are appomtcd by the
Sub-Commission Chairman. There is one member from each of the five major regions
~ of the world as the UN sees things. ' These members are themselves human rights
experts, and all of their work is submitted to the full Sub—Commission. The Sub-
Commission makes recommendations to the Human Rights Commission, which in turn
makes recommendations to the Economic and Social Council. The Economic and Social
Council makes recommendations to the General Assembly on human rights matters.
The General Assembly is made up of representatives of all the member nations,
_ practically all the countries of the world.

This is the setting in which the draft Declaration has emerged. It is the product
of years of work by many Indian and other indigenous leaders who have driven the
process from its beginning. Indigenous people held their own meetings year after year
in Geneva to develop proposals and draft language that were submitted to the Working
Group as the Declaration developed. Indigenous representatives by the hundreds have
reviewed, revised, criticized, debated and added to the Declaration over the course of

* The study is important in that it documented some of the more prominent abuses of the
 rights of indigenous peoples, documented the existence of indigenous peoples world-wide and
helped to establish the need for action to protect indigenous cultures and communities. The study
was begun in 1971 and was finally completed in 1983. The report, submitted in parts.over the
years, comprises 24 volumes. The last part contains hundreds of conclusions and recommen-—
datlons that have gwcn support and dxrcctlon to the Workmg Group Smdng_thc_l?mhlmn_gf

E/CN. 4/Sub 2/1993/29 PP 4 7 23 August 1993)
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about ten years. Many member governments of the UN have also participated in the
drafting and debate along with many of the most cxpcncnced and respected human
rights organizations and experts.

However, it is ultimately the member nations of the United Nations that will
decide whether they will adopt or reject or change the Declaration. The Working Group
members have written the draft in closed sessions based upon the submissions and
discussions in the open sessions. Although the Chairperson and Rapporteur of the
Working Group, Erica~Irene Daes, has stated that the draft Declaration is meant to
reflect indigenous peoples' views and aspirations, it is officially and in fact a document
produced by the Working Group to be considered and adopted by the member nations

~of the UN. Indigenous people have had a great deal to say in creating and shaping the
draft, but in the end the Declaration will be a declaration by member nations of the UN,
not by indigenous peoples. It remains to be seen how much participation indigenous
representatives will have as thc Declaration is considered by the various bodies of the
UN.

It is important to keep in mind that a declaration of rights is not a binding legal
instrument or agreement. It is a statement of what the members states believe the rights
are. A declaration can be immensely important, because it is a statement adopted by
consensus of all or nearly all the countries of the world. A declaration is usually a
broad statement of fundamental values and human or legal rights that ought to be
respected by the countries of the world. Though it is not legally binding in a technical
sense, nevertheless it is a formal statement of the most important rules and policies that
should be observed by all countries in relation to indigenous peoples.

The draft Declaration on the Rights of Indigenous Peoples is somewhat unusual
because it is very detailed and contains specific implementing language. Usually a
declaration is not the last word on a subject but just the beginning of the process of
creating human rights law. This Declaration announces that it is a statement of the
minimum standards that all countries must meet. It is not a statement of all the rights
or the only rights that indigenous people may have.®

Often a declaration is the first step toward adopting a binding convention or
treaty that would impose legal obligations on the countries that ratify it. A human rights
convention or treaty is usually more detailed and more specific than a declaration and
includes provisions for implementing or enforcing the terms of the convention. It is
widely assumed that a universal convention on the rights of indigenous peoples will be
developed by the UN based upon the Declaration. There already exists an important but

% See Article 42, discussed below at page 20.
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somewhat limited convention on the rights of indigenous peoples that was drafted and
adopted by the International Labor Organization in 1989.

The Content of the Draft Declaration

The draft Declaration is a relatively long and detailed document including 18
preambular paragraphs and 45 numbered substantive articles, running about 3,000 words
in all. The paragraphs of the preamble announce many of the themes and principles that
run throughout the draft Declaration. The substantive provisions of the Declaration are
organized and divided into nine parts. The articles are divided as follows:®

Part I Basic provisions, including equality of

. rights, self-determination, and other rights

Part II . Physical integrity and identity, including freedom
from genocide and ethnocide

Part III Culture and religion

Part [V Education, media and labor

Part V Self-government, participation in decision—
making, right to development, medicine

Part VI Lands and resources, environment and

} intellectual property

Part VII Self-determination and treaties

Part VIII. * Implementation, financing and dispute
resolution

Part IX Savings provisions and general matters

' The General Principles

The preamble is itself a strong declaration of rights, and it announces the basic
principles and themes that run throughout the Declaration. Equality of rights and
prohibition of discrimination are the first major theme. Though this principle is not
controversial and not new, it may be the single most important element of the

Declaration. The first pa:agraph makes this proclamation, which is echoed often in thc
draft:

7 International Labor Organization Convention No. 169 Conccminé Indigenous and Tribal

Peoples” in Independent COUI]tI‘lCS, opened for signature June 27, 1989, entered into force,
“September 5, 1991.

® The followmg are merely summancs of the parts of the Declaration. They are not tltles
that appear in the text.



" Affirming that indigenous peoples are equal in dignity and rights to all other peoples,
while recognizing the right of all peoples to be different, to consider themselves different,
and to be respected as such

And further, the fourth paragraph reads:

Reaffirming also that indigenous peoples, in the exercise of their rights, should be free
from discrimination of any kind,

The second major principle or theme, the right to be different and to live as
such, is also announced in the first paragraph quoted above. The third major theme is
closely related, the protection of the unique character and attributes of indigenous
peoples, including culture, rellglon and social institutions. The sixth paragraph of
the preamble reads:

Recognizing the urgent need to respect and promote the inherent rights and characteris—
tics of indigenous peoples, especially their rights to their lands, territories and resources,
which derive from their political, economic and social structures, and from their cultures,
spiritual traditions, histories and philosophies,

One of the most imporiant and ground-breaking principles running throughout
the Declaration is that the rights of indigenous peoples are rights of groups or
communities as well as individual rights. This is most evident from the use of the t—
erm "indigenous peoples” in' the paragraph just quoted and throughout the draft
Declaration. One of the key purposes of the Declaration is to protect the right of
indigenous nations, tribes and peoples to exist as nations, tribes or peoples. Practically
all human rights now expressly recognized in international law are rights of individuals,
with the major exception of the right of self-determination in the Covenants on Civil
and Political Rights and on Economic, Social and Cultural Rights, and certain provisions
in the International Labor Organization Convention No. 169 Concerning Indigenous and
Tribal Peoples in Independent Countries. Indigenous representatives have from the
beginning insisted that the human rights of most importance for indigenous peoples are
the rights of the indigenous nation, people, tribe or community. The proclamation of
collective or group rights in the Declaration will be an historic step in the international
law of human rights, and it has sparked considerable comment by some countries.’ It
is clear that the draft Declaration expresses both the rights of peoples or groups and the
rights of indigenous individuals.*®

> See Report of the Working Group on Indigenous Populations on its eleventh
session, E/CN.4/Sub.2/1993/29 at p. 20.

1 The subject of group rights in the draft Declaration is discussed at greater length
in D. Sambo, "Indigenous Peoples and International Standard Setting Processes: Are

State Governments Listening?," 3 Mma&mallauniﬂgnmmmhojﬂcms 13,
at 21 - 23 (1993).


http:individuals.lo

[

~ Another of the basic themes of the Declaration is the proposition that indigenous
peoples are denied rights and prevented from exercising rights as the result of
colonization and dispossession of their lands. This view, which has been over—
whelmingly documented by the Working Group and which is important in interpreting
the provisions of the Declaration, is set out in the fifth paragraph of the preamble:

Concerned that indigenous peoples have been deprived of their human rights and
fundamental freedoms, resulting, inter alia, in their colonization and dispossession of their
lands, territories and resources, thus preventing them from exercising, in particular, their
right to development in accordance with their own needs and interests,

The right of indigenous peoples to control matters affecting them, including’
the right of self-determination, is another of the great, over—arching principles of the
Declaration. As will be seen in the articles of the Declaration, the principle of requiring
free consent by indigenous peoples to decisions that affect them is a principle that is
repeated often. The principle of indigenous control is stated in the eighth paragraph:

Convinced that control by indigenous peoples over developments affecting them and

their lands, territories and resources will enable them to maintain and strengthen their

. institutions, cultures and traditions, and to promote their development in accordance with
their aspirations and needs, | :

The importance of self—determination as a broad principle is underlined by the fact that
it is referred to three times in the preambular paragraphs. The main reference is as
follows: :

Recognizing also that indigenous peoples have the right freely to determine their
relationships with States in a spirit of coexistence, mutual benefit and full respect,

A closely related theme of the draft Declaration is the call to democratize the
relationship between indigenous peoples and state governments and to uphold
democratic values through the rule of law. The longstanding relationship between
indigenous peoples and states has been compared to colonial relationships of the sort
that the United Nations condemned in the 1960 Declaration on the Granting of
Independence to Colonial Countries and Territories."! Such relationships are the very
antithesis of democratic relationships. A relationship based on the democratic rule of
law requires equality and dignity for everyone and is established on the principle that
the rightful power of government derives from the consent of thc people, not from the
1mposmon of force or other acts of naked dominion.

The draft Declaration's insistence that consent and agreement be hallmarks of the
relationship between indigenous peoples and states is fundamentally an affirmation of

"1 Resolution 1514 (XV) of the General Assembly, December 14, 1960, 15 GAOR,
Suppl. No. 16 (A/4684) at 66-67.
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democratic values. This is a giant stride away from rule by elites in distant capital cities
and towards government of, by and for indigenous peoples themselves. This Declaration
reflects as well a broad commitment by indigenous peoples to secure justice through
democratic legal means. |

Another general principle that shapes the Declaration is the right to own and
use land, resources and all manner of property and the right to protection of the
environment. These rights are mentioned in the paragraphs quoted above and are given
detailed attention in Part VI of the articles.

Finally, the preamble makes it clear that this Declaration calls for concrete
action to implement the Declaration and to promote and protect indigenous
peoples’ rights both on thie part of the United Nations and on the part of member
nations. At the urging of indigenous representatives, the Working Group has included
language calling for action and implementation, and this is an important and somewhat
unusual feature for a declaration. It should help to make the Declaration more
meaningful and useful in achieving the realization of the rights that are proclaimed.

" The Substantive Articles

To understand the draft Declaration there is no adequate substitute for reading
the full text, but it may be useful to examine and discuss the provisions that may be of
greatest significance for indigenous peoples.

Part I: Equality of Rights, "Peoples," Self-Determination

The first two articles declare what at first seems obvious, that indigenous peoples
have the right to enjoy all the human rights that are recognized by the United Nations
and by international law, and that indigenous peoples and individuals may not be
subjected to any form of adverse discrimination. In fact, most countries have laws and
policies that discriminate against indigenous peoples and individuals and that deprive
them of basic rights that other groups and individuals enjoy. These first two articles,
in their unarguable simplicity, may be the most practical and important parts of the
Declaration, because they are aimed directly at the ubiquitous laws, policies and
practices that deprive indigenous communities of basic legal protections and rights and
that subject indigenous peoples to undemocratic and discriminatory control by others.
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The Declaration provides no definition of the term "indigenoué peoples." The
Working Group's - Chairperson and Rapporteur Erica-Irene A. Daes has stated,"
however, that the definition to be apphed is the one that was formulated in the 1983

o o 13‘ That

dcfinition is as follows:

Indigenous communities, peoples and nations are those which, having
a historical continuity with pre—invasion and pre—colonial societies that
developed on their territories, consider themselves distinct from other
sectors of the societies now prevailing in those territories, or parts of
them. They form at present non—-dominant sectors of society and are
determined to preserve, develop and transmit to future generations their
ancestral territories, and their ethnic identity, as the basis of their
continued existence a$ peoples, in accordance with their own cultural
patterns, social institutions and legal systems.™*

Indigenous representatives have consistently opposed including a definition of
mdlgenous peoples in the Declaration, principally on the ground that almost any
definition might.eventually be used by countries as a means for denying that certain
groups are entitled to the rights in the Declaration. The.intention of the Working Group
has been to make the Declaration as widely applicable as might be appropriate. For a
time the Declaration was known as the "Universal Declaration on the Rights of
Indigenous Peoples." By omitting a formal definition, the Working Group chose to
leave the term open—ended and as widely applicable as possible.”

page 15.
13 See note 3 above.
¥ Id at page 50.

' The ILO Convention No. 169 contains a definition that may be relevant. The
Convention in Article 1 states that it applies to: ' Lo

(b) peoples in independent countries who are regarded as indigenous on
account of their descent from the population which inhabited the country,
or a geographical region to which the country belongs, at the time of
conquest or colonization or the establishment of present state boundaries

- and who, irrespective of their legal status, retain some or all of their own
social economic, cultural and political institutions.

The article continues:
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Likewise the Declaration does not attempt to define the term "peoples.” The
term has been used by the Working Group and by indigenous representatives throughout
the process as a broad and inclusive term for practically all kinds of indigenous nations,
communities, bands, tribes and other groups. Indigenous representatives have espoused’
the use of "peoples” in place of "populations” on the ground that the latter term does not
“reflect the social, cultural and political integrity of indigenous groups. "Peoples,” by
contrast, implies a distinct identity and the existence of a social, political or cultural
body. Even more 1mp0rtant is the fact that mternatlonal dlscourse 1nclud1ng the Sub—
Commission's Stud i
had generally spoken of “peOplcs " Both the Covcnant on le and P011t1ca1 nghts and
the Covenant on Economic, Social and Cultural Rights state, "All peoples have the right
of self-determination.” (Article 1) To speak of "populations” in the Declaration would
signify that indigenous groups do not have the status and dignity of peoples and do not
qualify for the rights of peoples. Such an outcome would have relegated indigenous
groups to an inferior category of rights without any proper justification. The use of the
- term "peoples” has become a symbol for the respect, dignity and equality that
indigenous peoples are demanding in the international community.

The term "peoples” has aroused debate, because some states fear that the term
will imply that indigenous peoples have the right to secede from the countries where
they live.!* However, the Declaration proclaims explicitly that indigenous peoples have
the right of self-determination, and Erica-Irene Daes has written in detail about what
this provision of the Declaration is intended to mean.)” The arguments about the term
"peoples” may be actually moot, but the debate will surely continue.

2. Self-identification as indigenous or tribal shall be regarded as a
fundamental criterion for determining the groups to which the provisions
of the Convention apply.

' The debate preceding adoption of the ILO Convention No. 169 resulted in a
clause in the Convention stating that the use of the term "peoples” shall not be construed
as having any implications as regards the rights which may attach to the term :under
international law. Atticle 1, paragraph 3. No such reservation is included in the draft
Declaration. For a discussion of the ILO debate by one of the participants, see S. J.
Anaya, "Indigenous Rights Norms in Contemporary International Law," 8 Arizona

. Journal of Interational and Comparative Law 1 (1992).

7 E.-I. A. Daes, "Some ansiderations on the Right of Indigenous Peoples to Self-
Determination," 3 Transnational Law and Contemporary Problems 1 (1993); UN Sub-
Commission on Prevention of Discrimination and Protection of Minorities, "Explanatory
note concerning the draft Declaration on the nghts of indigenous peoples,” E/CN.4/Sub-

2/1993/26/add.1 (19 July. 1993)
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The right of self-determination is proclaimed for indigenous peoples in article
3 in the same language as that used for all peoples in other human rights instruments:

3. Indigenous peoples have the right of self-determination. By virtue of that right they
freely determine their political status and freely pursue their economic, social and cultural
development.

Three other articles, along with the preambular paragraphs quoted earlier, must be read
together in order to understand the scope of the rights of self-determination and self-
government. The other articles are:

4. Indigenous peoples have the right to maintain and strengthen their distinct political,
economic, social and cultural characteristics, as well as their legal systems, while retaining
their rights to participate fully, if they so choose, in the political, economic, social and
cultural life of the State. ‘

21. Indigenous peoples have the right to maintain and develop their political, economic and
social systems, to be secure in the enjoyment of their own means of subsistence and
development, and to engage freely in all their traditional and other economic activities.

~ Indigenous peoples who have been deprived of their means of subsistence and development
are entitled to just and fair compensation.

31. Indigenous peoples, as a specific form of exercising their right to sclf-determination,
have the right to autonomy or self-government in matters relating to their internal and local
affairs, including culture, religion, education, information, media, health, housing,
employment, social welfare, economic activities, land and resources management, environ—
ment and entry by non-members, as well as ways and means for financing these
autonomous functions.

What all of this may mean is not entirely clear, because the concept of self-
determination is a complex and evolving one that has never had an absolutely fixed
meaning.”® . Indigenous representatives have consistently demanded, in principle, the
fullest measure of self-determination, without limitations that would mean indigenous
peoples have only sonie second~class form of the right. Indigenous people are not to
be discriminated against in regard to the right of self-determination. In general, from
their countless statements in the Working Group and elsewhere, it is clear that
indigenous leaders mean self-determination to include freedom from political and
economic domination by others; self-government and the management of all their
affairs; the right to have their own governments and laws free from external control; free

2

For a discussion of some of the issues, see for example S.J. Anaya, "A
Contemporary Definition of the International Norm of Self-Determination,” 3
InansnamnaLLa_and_QQnmmemLy_Emhls:ms 131 (1993); S.J. Anaya, "Indigenous
Rights Norms in Contemporary International Law," 8 Arizona Journal of International
and Comparative Taw 1 (1992); H. Hannum, Autonomy, Sovereignty and Self-
Determination (1990). : '
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and agreed-upon political and legal relationships with the government of the country
and other governments; the right to participate in the international community as
governments; and the right to control their own economic development. Practically no
1nd1gcnous representatives have spoken of a right to secede from an existing country,
- but, in principle at least, indigenous peoples must have the right to the same extent as
other peoples. Through the years of debate and redrafting, the Working Group has
gradually accepted the position of the indigenous leaders.

The intended meaning of the self-determination provisions of the Declaration has
been explained in an article by the Working Group's Chairperson®, and her writing is
probably the best guide the meaning of the Declaration at this time. Ultimately the
Declaration will mean primarily what the countries that adopt it say it means, and these
member countries of the UN will no doubt have a grcat deal to say about this before the
Declaration is adopted.

Erica-Irene A. Daes' views on the meaning of the right of self-determination in
the draft Declaration can be summarized as follows.

1. Self-determination and the right of secession cannot be denied any people
that meets the classic criteria for the right:

a. It applies to a territory that is geographiéally separate
and ethnically or culturally distinct.

b. It may be exercised by a distinct people.
2. "Indigenous peoples are unquestionably 'péOples' in every social, cultural, and
ethnological meaning of this term."

3. But there is a limit. Where there is an existing state, the constituent peoples
must act through that state's political system and government, unless the system is "so
exclusive and non-democratic that it no longer can be said to represent the whole of the
population." There is a continuing right to secession under these extreme circumstances.

¢

4. She sums uﬁ as follows:

Self-determination has consequently taken on a new meaning in the
post—colonial era. Ordinarily it is the right of the citizens of an existing, - -
independent state to share power democratically. However, a state may
sometimes abuse this right of its citizens so grievously and irreparably
that the situation is tantamount to classic colonialism, and may have the

" ¥ See note 12 above.
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same legal consequences. The international community discourages
secession as a remedy for the abuse of fundamental rights, but as recent
events around the world demonstrate, does not rule out this remedy
completely in all cases, The preferred course of action, in every case but
the most extreme, is to encourage the state in question to share power
democratically with all groups, under a constitutional formula that
guarantees that it is effectively representative.

5. Indigenous peoples have, in most cases, not been a part of state—building in
the countries where they live; that is, they have not participated in constituting the state
or in national decision making. Daes writes:

[Tlhe existing State has a duty to accommodate the aspirations of
indigenous peoples through constitutional reforms designed to share
power democratically. This approach also would mean that indigenous
peoples have the duty to try to reach an agreement, in good faith, on
sharing power within the existing State, and, to the extent possible, to
exercise their right to self-determination by this means.

With regard to indigenous peoples, then, I believe that the right of self-
determination would ordinarily be interpreted as the right of these -
pcoplcs to negotiate freely their political status and representation in the
States in which they live.

What this means in practical terms is that an indigenous people does not
automatically have a right to secede at will; it can only separate from an existing state
if the government is so unrepresentative as to be, in effect, a colonial government. In
all other situations, the indigenous people have the right to demand constitutional
reforms to guarantee ‘a true partnership in governance in order to share power
democratically on agreed-upon terms. :

The Declaration, then, would call upon states to recognize the right of indigenous
peoples, Indian nations and tribes, Alaska Native villages and nations, and other
indigenous peoples, to negotiate freely new relationships of law, governance and power.
Even more significant could be the obligation of states to amend their constitutions if
called upon to do so to share power with mdlgenous peoples and to recognize
indigenous governments and institutions.
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It is well to keep in mind, however, that Erica-Irene Daes' views are not all
written into the Declaration.® The meaning of self-determination in the Declaration
may well continue to be uncertain and ambiguous.

Some elements of self-determination are made very clear in the draft Declara—
tion. The right of indigenous peoples to create and to maintain their own governments
or "institutions” and their own laws and legal systems (this would include courts) is
plainly set out in articles 4, 21, 31, 32, 33 and in other articles as well. Many of the
provisions of Part VII, particularly article 33, are aimed at stopping the interference and
control over indigenous governments that are often exercised by countries.

The extent of the governing powers of indigenous governments is set out in
article 31 quoted above. This provision would give an indigenous people the right to
govern for themselves essentially all internal and local affairs. When read, as it must
be, in conjunction with the articles concerning control over lands and resources, control
over matters affecting indigenous interests, control over cultural matters and intellectual
property, control over education and other such provisions, it is evident that this article
contemplates the fullest possible self-government, with practically no exclusions. The
question of external affairs, that is, relationships with other governments, is covered by
the provisions on self-determination discussed earlier.

It is important to note that the Declaration declares self-government, self-
determination and autonomy to be rights that an indigenous people may exercise at their
option. They are not required. The Declaration throughout provides that indigenous
individuals and peoples also have the right, at their option, to participate in the political,
social and economic systems of the countries where they live. The draft Declaration
envisions a pluralistic state in which indigenous individuals have the right both to
participate fully in the larger society and to participate in their own system of
indigenous self-government. (See articles 4, 9, 19 and 20.) By promoting equality and
prohibiting discrimination, the draft Declaration promises fuller and more effective
participation than most indigenous peoples are now permitted.

The Right to Exist; Genocide, Ethnocide and Cultural Genocide

Part II, articles 6 - 11, establish the right of indigenous peoples to exist as
peoples, and they ‘deal in detail with the subjects of genocide, ethnocide and cultural

® Daes' article refers to the language of the draft before the changes made at the
Working Group session in 1993. The changes however alter very little the meaning of
the provisions on self-determination. Her analysis that indigenous peoples would not
have the right to secede unless certain conditions were met, is arguably the law now,
and would be the probable interpretation of either version of the Declaration.
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genocide. The Declaration is significant because it deals with specific problems
affecting indigenous peoples, such as removal of children, and it calls for the prevention
of ethnocide and cultural genocide. Ethnocide and cultural genocide include actions that
deprive indigenous peoples of their integrity as peoples, population transfers, imposed
assimilation and integration, and any form of propaganda against indigenous peoples.
(Article 7.) These provisions ‘reach out to cover a wide variety of threats to 1nd1gcnous
peoples' culture and integrity.

Article 10 completely prohibits the forcible removal of indigenous peoples from
their lands or territories. This striking provision has long been needed to stop the
abuses that have occurred in recent years in the Americas-and in other parts of the
world. Special protections are also declared for periods of armed conflict aimed at
preventing the abuses that have often occurred to indigenous peoples. (Article 10.)

‘Cultural, Religious and Language Rights

The Declaration gives extensive treatment to cultural, religious and language
rights in Part III and includes requirements that states take "effective measures" to
protect these rights. (See articles 13 and 14.) In addition to declaring the rights to
practice and develop indigenous cultures, spiritual and religious traditions, languages and
philosophies, the provisions of this part specifically seek to deal with problems such as
the repatriation of human remains, the protection of burial sites and other sacred sites,
and the protection of historical and cultural places and artifacts. These articles are
detailed and exhaustive, and they evidence an intent to comprehensively protect all
indigenous cultural, religious and linguistic interests and values.

The implementation clause of article 13 is as follows:

. States shall take effective measures, in conjunction with the indigenous peoples

concerned, to ensure that indigenous sacred places, including burial sites, be preserved,
respected and protected.

This provision would require states to enact legislation or take appropriate administrative
or police action to actually achieve protection of sacred sites and burial sites. « Such
action is not to be taken unilaterally by states, but in cooperation with the affected
indigenous people to assure that actions are effective and appropriate. The "effective
measures" provision of article 14 on language rights is written so as to require the state
to take effective measures "whenever any right of indigenous peoples may be
threatened,” and it requires the state to provide interpretation or other means to assure
that indigenous individuals can understand and be understood in political, legal and
administrative proceedings.
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Education, Media and Labor

Comprehensive control by indigenous peoples over their own education and
media are the subjects of articles 15, 16 and 17. Educational systems and educational
subject matter were often identified in the Working Group meetings as potent threats to
indigenous peoples' cultures. Among other rights, indigenous peoples are declared to
have the rights to establish and control their own educational systems and to provide
education in their own languages. Indigenous children must also have access without
discrimination to all levels of education provided by the state in their own culture and
language, and states are required to provide the necessary resources.

As with education, indigenous peoples are to have equal access to the media and
the right to establish their own radio stations, television broadcasting and other media.
(Article 17) All forms of discrimination in employment are proscribed. (Article 18)

I

Participation in Governance, Right to Development, Health

Article 19 calls for direct, representative participation of indigenous peoples in
all levels of decision making by states, that is by countries, where indigenous peoples
are located. It reads: ‘

19. Indigenous peoples have the right to participate fully, if they so choose, at all levels of
decision-making in matters which may affect their rights, lives and destinies through
representatives chosen by themselves in accordance with their own procedures, as well as
to maintain and develop their own indigenous decision—making institutions.

Article 20 provides that indigenous peoples have the right to take part in the develop-
ment of all laws or administrative measures that may affect them. States may not adopt
or implement any such laws or measures without the consent of the affected indigenous
peoples. These provisions are consistent with the Declaration's philosophy of self-
determination and agreed—upon partnership in governance. They are intended to
overcome the longstanding problem of states unilaterally imposing laws and other
harmful measures on indigenous peoples without their consent. .

The right to development is one of the most crucial in the draft Declaration. The
right to economic and social development, the right to determine development priorities,
and the right to determine and administer all health, housing and other economic
_programs affecting them are some of the specific rights enunciated. (Article 23) The
Declaration also calls for states to take special measures to improve the economic and
social conditions of indigenous: peoples. This latter provision responds to the extreme
conditions of poverty and deprivation that many indigenous communities experience and
to the fact that these conditions are often the result of past government actions or
inactions. ‘
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Traditional medicines and health practices are declared to be a right, and vital
medicinal plants, animals and minerals are to be protected. (Article 24)

Bl

Lands, Resources, Environment and Intellectual Property |

One of the thomiest issues in the Declaration is the question of land and resource
rights. The central concept, and it is a great step forward, is that indigenous peoples
have the legal and unrestricted right of ownership of their lands, waters and all related
resources. This provision would, if implemented, end the countless legal fictions and
discriminatory devices which in almost all countries have been used to deny indigenous
peoples the full, legal ownership of their territories and resources. The
matter of rights to land is set forth twice, first in a manner reflecting indigenous values
and relationships (Article 25) and second in a manner compatxble with general legal
concepts (Article 26):

25. Indigenous peoples have the right to maintain and strengthen their distinctive spiritual :
and material relationship with the lands, territories, waters and coastal seas and other
resources which they have traditionally owned or otherwise occupied or used, and to uphold

their responsibilities to future generations in this regard. '

26. Indigenous peoples have the right to own, develop, control and use the lands and
territories, including the total environment of the lands, air, waters, coastal seas, sea—ice,
flora and fauna and other resources which they have traditionally owned or otherwise
occupied or used. This includes the right to the full recognition of their laws, traditions and
customs, land-tenure systerns and institutions for the development and management of
resources, and the right to effective measures by States to prevent any interference with,
alienation of or encroachment upon these rights.

The most difficult question, and it is one that cannot be clearly answered, is:
What lands does an indigenous people have a right to own? The answer in the
Declaration is: lands, territories and resources "which they have traditionally owned or
otherwise occupied or used."' This phrase was crafted to overcome the problem that
indigenous peoples in many countries are not now regarded as actually owning any
lands or resources. Thus the area may be described in terms of traditional use or
occupancy. l ‘ ‘-

Would this mean all of the territory once used or occupied by an indigenous
people, including land that was taken from them and occupied long ago by others?
Probably not, because article 27 deals with return of lands, and that article clearly
contemplates that some land, territories and resources cannot be returned. On the other -
hand, the article does not use the present tense, "occupy,” as the ILO Convention No.
169 does in its analogous article 14, thus indicating that ownership is not to be confined
only to lands that are presently occupied by indigenous peoples. In this way, the
Declaration tries to walk a line between the principled position that indigenous peoples
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have true legal rights to their lands and resources including ownership of some lands
from which they are presently dispossessed and the recognition that the Declaration
could not be adopted if it demandcd the return of all mdlgenous territories and
resources.

The full text of article 27 demonstrates this compromise:

27. Indigenous peoples have the right to the restitution of the lands, territories and
resources which they have traditionally owned or otherwise occupied or used; and which
have been confiscated, occup'icd, used or damaged without their free and informed consent.
“Where this is not possible, 'they have the right to just and fair compensation. Unless -
otherwise freely agreed upon by the peoples concerned, compensation shall take the form
of lands, territories and resources equal in quality, size and legal status.

Issues such as this and the issue of self-determination, where very important
interests are at stake, are not likely to be resolved entirely on the basis of a United
Nations Declaration. They will no doubt continue to be the subject of intense debate
negotiation and legal action. What is important is that the Declaration takes a principled
position based upon fundamental concepts of faimess and justice which may in some
way guide future struggles over these issues.

The Declaration prowdes for a right to conservation and environmental protection
and prohibits storage or disposal of hazardous wastes on indigenous peoples' lands.
(Article 28) Again, states are required to take effective measures and provide assistance
in regard to environmental protection and prevention of interference with land and
resource rights. '

A separate provision has been included to recognize and protect the rights of
indigenous peoples to their cultural and intellectual property. (Article 29) The intent of
the provision is to respond to the widespread concern about abusive appropriation by
pharmaceutical and other companies of indigenous peoples' knowledge of plants and
their uses, and the appropriation of indigenous peoples' designs and other arts. The
provision is intended to provide comprehensive protection for all intellectual property,
and it calls for special measures by states for this purpose.

The subject of cultural and intellectual property rights is now undergoing a
thorough and separate study by the Chairperson\Rapporteur.’ The study is expected
to result in the drafting of separate principles and guidelines for the protection of
"indigenous heritage."

2 UN Sub- Commlssmn on Prcventlon of Dlscnmmatlon and Protectxon of

Minorities, |

" E/CN.4/Sub.2/1993/28 (28 July 1993),
18



http:Chairperson\Rapporteur.21

Treaty Rights and Border Crossing

One of the most posiiive and principled statements in the Declaration is the
unqualified statement that treaties between states and indigenous peoples are to be
observed and enforced. Article 36 reads as follows:

Indigenous peopics have the right to the recognition, observance and enforcement of

* treaties, agreements and other constructive arrangements concluded with States or their

successors, according to their original spirit and intent, and to have States honor and respect

such treaties, agreements and other constructive arrangements. Conflicts and disputes which

cannot otherwise be settled should be submitted to competent international bodies agreed
to by all parties concerned.

This provision would call into question laws in a number of countries, including
the United States, -that permit the national government to violate, abrogate or ignore
treaties with indigenous peoples without any legal recourse whatever. In most countries
indigenous people have no legal remedy when the government violates treaties or other
agreements. Treaties and other such agreements are also the subject of a long—-term
study under the direction of one of the members of the Working Group.?

Border—crossing rights are also declared. Indigenous peoples often find that
international borders have been created by others that divide a single indigenous people.
This results in hardships and broken families. Article 35 provides that indigenous
peoples divided by international borders have the right to develop contacts and activities
for most purposes across borders. This implies that there is a right to freely cross
international borders and to take goods freely across borders for "spiritual, cultural,
political, economic and social purposes.”

Implementation

Part VIII contains a number of detailed provisions calling upon states to take
action to give effect to the provisions of the Declaration. Such actions are to be taken
in consultation with indigenous peoples and must include national legislation that makes
it possible for indigenous peoples to actually exercise and enjoy the rights set out in the
Declaration. (Article 37) Indigenous peoples are also declared to have the right to
financial and technical assistance from states and international bodies for political,
social, economic, cultural and spiritual development and for enjoyment of the rights in
the Declaration. (Article 38) ‘

2 The first progress report on the treaty study was submitted in 1993. E/CN.4/-

'Sub.2/1992/32. See Rmn_ﬂiihu&mkmg_ﬁmup_cn_hmgmmmgulannn_om
cleventh session, above at note 1.
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Another implementing provision calls for access to fair procedures for settling
disputes between states and indigenous peoples. This article (39) requires that states
provide effective remedies for all infringements of individual and collective rights in the
Declaration. Finally the UN itself and its agencies are called upon to provide assistance
in realizing the rights in the Declaration, and the UN is directed to create "a body at the
highest level with special competence in this field and with the direct participation of
indigenous peoples.” (Article 41) This particular action may be undertaken independent
of the Declaration. The World Conference on Human Rights in Vienna in 1993
recommended that the UN create a permanent forum for indigenous peoples in the
United Nations, and the Sub-Commission on Prevention of Discrimina-tion and
Protection of Minorities adopted a recommendation in 1993 calling, among other things,
for the UN Secretary—General to consider establishing such a forum as soon as possible.

Minimum Standards

One of the important miscellaneous provisions in Part IX is the folloWing:

42. The rights recognized herein constitute the minimum standards for the survival, dignity
and well~being of the indigenous peoples of the world.

This section has far greater significance than first appears. One purpose of the provision
is to establish that these rights are the rights that all indigenous peoples are entitled to
as a minimum. This article is intended to make it clear that the rights in the Declaration
are not the only rights or the greatest rights to which indigenous peoples may be enti-
tled. Certain indigenous peoples or peoples in certain countries or in particular
circumstances may have or be entitled to other or greater rights, and nothing in the
Declaration is intended to limit or detract from any such rights. This point is reiterated
in article 44.

Conclusion
The draft Declaration is a powerful elaboration of basic human and social values
and fundamental legal principles. It is remarkable for its adherence to principle and its
thoroughness. The full meaning of the draft Declaration will become clearer as debate
and discussion take place in the UN. Indigenous representatives need to participate
actively and directly in all these debates and discussions.

Others who have been involved in the drafting process should be encouraged to
give further explanation and analysis of the Declaration's many provisions. In particular,

20



it would be of great value for the Chairperson/Rapporteur of the Workmg Group to
" prepare her own commentary on the draft as a guide for others.

LS

About the author. Robert T. Coulter has been extensively involved in advocacy
‘of indigenous peoples' rights at the United Nations since 1976. He is a lawyer, a
member of the Citizen Band Potawatomi Tribe and Executive Director of the Indian
Law Resource Center. The Indian Law Resource Center is a non-governmental
organization with consultative status with the Economic and Social Council of the UN.
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Affirming that indigenous peoples are equal in
dignity and rights to all other peoples, while recognizing
the right of all peoples to be different, to consider
themselves different, and to be respected as such,

Affirming also that all peoples contribute to the
diversity and richness of civilizations and cultures,
which constitute the common heritage of humankind,

Affirming further that all doctrines, policies and
practices based on or advocating superiority of peoples
or individuals on the basis of national origin, racial,
religious, ethnic or cultural differences are racist,
scientifically false, legally invalid, morally condemnable
.. and socially unjust,

Reaffirming also that indigenous peopies, in the
exercise of their rights, should be free from discrimina-
tion of any kind, ' '

Concerned that indigenous peoples have been
deprived of their human rights and fundamental free-
doms, resulting, inter alia, in their colonization and
dispossession of their lands, territories and resources,
thus preventing them from exercising, in particular, their
right to development in accordance with their own needs
and interests, :

Recognizing the urgent need to respect and promote
the inherent rights and characteristics of indigenous
peoples, especially their rights to their lands, territories
and resources, which derive from their political, eco-
nomic and social structures, and from their cultures,

- spiritual traditions, histories and philosophies,

Welcoming the fact that indigenous peoples are
organizing themselves for political, economic, social and
cultural enhancement and in order to bring an end to all
forms of discrimination and oppression wherever they
occur,

Convinced that control by indigenous peoples over
developments affecting them and their lands, territories
and resources will enable them to maintain and stregthen
their institutions, cultures and traditions, and to promote
their development in accordance with their

institutions, cultures and traditions, and to promote their
development in accordance with their aspirations and
needs,

Recognizing also that respect for indigenous
knowledge, cultures and traditional practices contributes
to sustainable and equitable development and proper
management of the environment,

Emphasizing the need for demilitarization of the
lands and territories of indigenous peoples, which will
contribute to peace, economic and social progress and
development, understanding and friendly relations
among nations and peoples of the world,

Recognizing in particular the right of indigenous
families and communities to retain shared responsibility
for the upbringing, training, education and well-being
of their children, '

Recognizing also that indigenous peoples have the
right freely to determine their relationships with States
in a spirit of coexistence, mutual benefit and full
respect,

Considering that treaties, agreements and other
arrangements between States and indigenous peoples are
properly matters of international concern and responsi-
bility, - '

Acknowledging that the Charter of the United
Nations, the International Covenant on Economic, Social
and Cultural Rights and the International Covenant on
Civil and Political Rights affirm the :fundamental
importance of the right of self-determination of all
peoples, by virtue of which they freely determine their
political status and freely pursue their economic, social
and cultural development,

Bearing in mind that nothing in this Declaration
may be used to deny any peoples their right of self-
determination,

Encouraging States to comply with and effectively
implement all international instruments, in particular’
those related to human rights, as they apply to indige—

_ nous peoples, in consultation and cooperation with the

peoples concerned,



Emphasizing that the United Nations has an
important and continuing role to play in promoting and
protecting the rights of indigenous peoples,

Believing that this Declaration is a further important
step forward for the recognition, promotion and protec-

tion of the rights and freedoms of indigenous peoples -

United Nations system in this field,

Solemnly proclaims the following United Nations
Declaration on the Rights of Indigenous Peoples:

ARTICLES

PART 1

1. Indigenous peoples have the right to the full and
effective enjoyment of all human rights and fundamental
freedoms recognized in the Charter of the United
Nations, the Universal Declaration of Hurman Rights and
international human rights law.

- 2. Indigenous individuals and peoples are free and equal
to all other individuals and peoples in dignity and rights,
and have the right to be free from any kind of adverse
discrimination, in particular that based on their indige~
nous origin or identity.

3. Indigenous peoples have the right of self-determina-
tion. By virtue of that right they freely determine their
political status and freely pursue their economic, social
and cultural development.

4. Indigenous peoples have the right to maintain and
strengthen their distinct political, economic, social and
cultural characteristics, as well as their legal systems,
while retaining their rights to participate fully, if they so
choose, in the political, economic, social and cultural
life of the State. :

5. Every indigenous individual has the right to a
nationality. :
PART I

6. Indigenous peoples have the collective right to live
in freedom, peace and security as distinct peoples and to

full guarantees against genocide or any other act of -

violence, including the removal of indigenous children
from their families and communities under any pretext.

In addition, they have the individual rights to life,
physical and mental integrity, liberty and security of
person. :

7. Indigenous peoples have the collective and individual
right not to be subjected to ecthnocide and cultural
genocide, including prevention of and redress for:

(a) Any action which has the aim or effect of
depriving them of their integrity as distinct peoples, or
of their cultural values or ethnic identities;

(b) Any action which has the aim or effect of
dispossessing them of their lands, territories or
resources;

(c) Any form of population transfer which has
the aim or effect of violating or undermining any of
their rights;

(d) Any form of assimilation or integration by
other cultures or ways of life imposed on them by
legislative, administrative or other measures;

(e) Any form of propaganda directed against
them.

8. Indigenous peoples have the collective and individual
right to maintain and develop their distinct identities and
characteristics, including the right to identify themselves
as indigenous and to be recognized as such.

9. Indigenous peoples and individuals have the right to
belong to an indigenous community or nation, in
accordance with the traditions and customs of the
community or nation concerned. No disadvantage of
any kind may arise from the exercise of such a right.

10. Indigenous peoples shall not be forcibly removed
from their lands or territories. No relocation shall take
place without the free and informed consent of the
indigenous peoples concerned and after agreement on
just and fair compensation and, where possible, with the
option of return.

11. Indigenous peoples have the right to special protec—
tion and security in periods of armed conflict,

States shall observe international standards, in
particular the Fourth Geneva Convention of 1949, for
the protection of civilian populations in circumstances of
emergency and armed conflict, and shall not:



(2) Recruit indigenous individuals against their
will into the armed forces and, in particular, for use
against other indigenous peoples;

(b) Recruit indigenous children into the armed

forces under any circumstances;

(¢) Force indigenous individuals to abandon
their lands, territories or means of subsistence, or
relocate them in special centres for military purposes;

(d) Force indigenous individuals to work for
military purposes under any discriminatory conditions.

PART 11

12. Indigenous peoples have the right to practise and
revitalize their cultural traditions and customs. This
includes the right to maintain, protect and develop the
past, present and future manifestations of their cultures,
such as archaeological and historical sites, artifacts,
designs, ceremonies, technologies and visual and
performing arts and literature, as well as the right to the
restitution of cultural, intellectual, religious and spiritual
property taken without their free and informed consent
or in violation of their laws, traditions and customs.

13. Indigenous peoples have the right to manifest,
practise, develop and teach their spiritual and religious
traditions, customs and ceremonies; the right to main-
tain, protect, and have access in privacy to.their reli-
gious and cultural sites; the right to the use and control
of ceremonial objects; and the right to the repatriation of
human remains. '

States shall take effective measures, in conjunction
with the indigenous peoples concerned, to ensure that
indigenous sacred places, including burial sites, be
preserved, respected and protected.

14. Indigenous peoples have the right to revitalize, use,
develop and transmit to future generations their histo-
ries, languages, oral traditions, philosophies, writing
systems and literatures, and to designate and retain their
own names for communities, places and persons.

States shall take effective measures, whenever any
right of indigenous peoples may be threatened, to ensure
this right is protected and also to ensure that they can
understand and be understood in political, legal and
administrative proceedings, where necessary through the
- provision of interpretation or by other appropriate
means.

PART IV

15. Indigenous children have the right to all levels and
forms of education of the State. All indigenous peoples
also have this right and the right to establish and control
their educational systems and institutions providing
education in their own languages, in a manner appropri-
ate to their cultural methods of teaching and learning.

Indigenous children living outside their communities
have the right to be provided access to education in their
own culture and language.

States shall take effective measures to provide

appropriate resources for these purposes.

16. Indigenous peoples have the right to have the
dignity and diversity of their cultures, traditions, histo~
ries and aspirations appropriately reflected in all forms
of education and public information.

States shall take effective measures, in consultation
with the indigenous peoples concerned, to eliminate
prejudice and discrimination and to promote tolerance,
understanding and good relations among indigenous
peoples and all segments of society.

17. Indigenous peoples have the right to establish their
own media in their own languages. They also have the
right to equal access to all forms of non-indigenous
media.

States shall take effective measures to ensure that
State—owned media duly reflect indigenous cultural
diversity.

18. Indigenous peoples have the right to enjoy fully all
rights established under international labour law and
national labour legislation.

Indigenous individuals have the right not to be
subjected to any discriminatory conditions of labour,

~ employment or salary.

PART V

19. Indigenous peoples have the right to participate
fully, if they so choose, at all levels of decision—making
in matters which may affect their rights, lives and
destinies through representatives chosen by themselves
in accordance with their own procedures, as well as to
maintain and develop their own indigenous decision—
making institutions.



20. Indigenous peoples have the right to participate
fully, if they so choose, through procedures determined
by them, in devising legislative or administrative
measures that may affect them.

States shall obtain the free and informed consent of
the peoples concerned before adopting and implement—
ing such measures.

21. Indigenous peoples have the right to maintain and
develop their political, economic and social systems, to
be secure in the enjoyment of their own means of
subsistence and development, and to engage freely in all
their traditional and other economic activities. Indige-
nous peoples who have been deprived of their means of
subsistence and development are entitled to just and fair
compensation.

22. Indigenous peoples have the right to special mea-
sures for the immediate, effective and continuing
improvement of their economic and social conditions,
including in the areas of employment, vocational
training and retraining, housing, samtanon, health and
social security.

Particular attention shall be paid to the rights and
special needs of indigenous elders, women, youth,
children and disabled persons.

23. Indigenous peoples have the right to determine and
develop priorities and strategies for exercising their right
to development. In particular, indigenous peoples have
the right to determine and develop all health, housing
and other economic and social programmes affecting
them and, as far as possible, to administer such progra—-
mmes through their own institutions.

24. Indigenous peoples have the right to their tradition-
al medicines and health practices, including the right to
the protection of vital medicinal plants, animals and
minerals. ‘

They also have the right to access, without any
discrimination, to all medlcal institutions, health services
and medical care, :

PART VI

25. Indigenous peoples have the right to maintain and
strengthen their distinctive spiritual and material rela~
tionship with the lands, territories, waters and coastal
seas and other resources which they have traditionally
owned or otherwise occupied or used, and to uphold
their responsibilities to future generations in this regard.

26. Indigenous peoples have the right to own, develop,
control and use the lands and territories, including the
total environment of the lands, air, waters, coastal seas,
sea~ice, flora and fauna and other resources which they
have traditionally owned or otherwise occupied or used.
This includes the right to the full recognition of their
laws, traditions and customs, land~tenure systems and
institutions for the development and management of
resources, and the right to effective measures by States

* to prevent any interference with, alienation of or en-

croachment upon these rights.

27. Indigenous peoples have the right to the restitution
of the lands, territories and resources which they have
traditionally owned or otherwise occupied or used; and
which have been confiscated, occupied, used or dam-

- aged without their free and informed consent. Where

this is not possible, they have the right to just and fair

. compensation. Unless otherwise freely agreed upon by

the peoples concerned, compensation shall take the form
of lands, territories and resources equal in quality, size
and legal status.

28. Indigenous peoples have the right to the conserva-
tion, restoration and protection of the total environment
and the productive capacity of their lands, territories and
resources, as well as to assistance for this purpose from
States and through international cooperation. Military
activities shall not take place in the lands and territories
of indigenous peoples, unless otherwise freely agreed
upon by the peoples concerned.

States shall take effective measures to ensure that no
storage or disposal of hazardous materials shall take
place in the lands and territories of indigenous peoples.

States shall also take effective measures to ensure,
as needed, that programmes for monitoring, maintaining
and restoring the health of indigenous peoples, as
developed and implemented by the peoples affected by
such materials, are duly implemented.

29. Indigenous peoples are entitled to the recognition of
the full ownership, control and protectxon of their
cultural and intellectual property.

They have the right to special measures to control,

“develop and protect their sciences, technologies and

cultural manifestations, including human and other
genetic resources, seeds, medicines, knowledge of the
properties of fauna and flora, oral traditions, literatures,
designs and visual and performing arts.

30. Indigenous peoples have the right to determine and
develop priorities and strategies for the development or
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use of their lands, territories and other resources,
including the right to require that States obtain their free
and informed consent prior to the approval of any
project affecting their lands, territories and other re~
sources, particularly in connection with the develop~

ment, utilization or exploitation of mineral, water or -

other resources. Pursuant to agreement with the indige-
nous peoples concerned, just and fair compensation shall
be provided for any such activities and measures taken
to mitigate adverse environmental, economic, socml
cultural or spiritual unpact

PART VII

31. Indigenous peoples, as a specific form of exercising
their right to self-determination, have the right to
autonomy or self-government in matters relating to their
internal and local affairs, including culture, religion,
education, information, media, health, housing, employ-
ment, social welfare, economic activities, land and
resources management, environment and entry by non-
members, as well as ways and means for financing these
autonomous functions.

32. Indigenous peoples have the collective right to

determine their own citizenship in accordance with their
customs and traditions. Indigenous citizenship does not
impair the right of indigenous individuals to obtain
citizenship of the States in which they live.

Indigenous peoples have the right to determine the
structures and to select the membership of their institu~
tions in accordance with their own procedures.

33. Indigenous peoples have the right to promote,
develop and maintain their institutional structures and
their distinctive juridical customs, traditions, procedures
and practices, in accordance with internationally recog-
nized human rights standards.

34. Indigenous peoples have the collective right to
determine the responsibilities of individuals to their
communities.

35. Indigenous peoples, in particular those divided by
international borders, have the right to maintain and
develop contacts, relations and cooperation, including
activities for spiritual, cultural, political, economic and
social purposes, with other peoples across borders.

States shall take effective measures to ensure the
exercise and implementation of this right.

36. Indigenous peoples have the right to the recogni~
tion, observance and enforcement of treaties, agreements
and other constructive arrangements concluded with
States or their successors, according to their original
spirit and intent, and to have States honour and respect

- such treaties, agreements and other constructive ar-

rangements. Conflicts and disputes which cannot
otherwise be settled should be submitted to competent
international bodies agreed to by all parties concerned.

PART VIII

37. States shall take effective and appropriate measures,
in consultation with the indigenous peoples concerned,
to give full effect to the provisions of this Declaration.
The rights recognized herein shall be adopted and
included in national legislation in such a manner that
indigenous peoples can avail themselves of such rights
in practice.

38. Indigenous peoples have the right to have access to
adequate financial and technical assistance, from States
and through international cooperation, to pursue freely

* their political, economic, social, cultural and spiritual

development and for the enjoyment of the rights and
freedoms recognized in this Declaration.

39. Indigenous peoples have the right to have access to
and prompt decision through mutually acceptable and
fair procedures for the resolution of conflicts and
disputes with States, as well as to effective remedies for
all infringements of their individual and collective
rights. Such a decision shall take into consideration the
custorns, ftraditions, rules and legal systems of the
indigenous peoples concerned.

40. The organs and specialized agencies of the United
Nations system and other intergovernmental organiza-
tions shall contribute to the full realization of the
provisions of this Declaration through the mobilization,
inter alia, of financial cooperation and technical assis-
tance. Ways and means of ensuring participation of
indigenous peoples on issues affecting them shall be
established.

41. The United Nations shall take the necessary steps
to ensure the implementation of this Declaration includ-
ing the creation of a body at the highest level with
special competence in this field and with the direct
participation of indigenous peoples. All United Nations
bodies shall promote respect for and full application of
the provisions of this Declaration.
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PART IX

42. The rights recognized herein constitute the mini-
mum standards for the survival, dignity and well-being
of the indigenous peoples of the world.

43, All the rights and freedoms recognized herein are
equally guaranteed to male and female indigenous
individuals. ' '

44, Nothing in this Declaration may be construed as.
diminishing or extinguishing existing or future rights
indigenous peoples may have or acquire.

45. Nothing in this Declaration may be interpreted as
implying for any State, group or person any right to
engage in any activity or to perform any act contrary to
the Charter of the United Nations.  *
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Ms. Carol Rasco

Domestic Policy Adv1sor

The White House —

1600 Pennsylvania Avenue, N.W.
Washington, DC 20036

Dear Carol,

I wanted to bring to your attention our proposal
entitled "Native American Success in School Project™,
which we recently submitted to the Corporation for
National Service for review and consideration. This
effort would involve Native American college students
with our local community groups to provide educational
and cultural development services to school-age
children~and families in the Northwest. The focus of
this effort would be in North and South Dakota, the
only States which have chosen not to participate in the
Americorps Program. The Governors of both States have
endorsed and will support this effort.

I believe that the unique partnership proposed between
Tribal Colleges and our growing network of community-
- based child-development organizations will expand and
enhance services to children while developing future
leaders for some of the most distressed, poverty
impacted communities in the country.

We have requested planning grant support, given the
substantial logistical and geographlcal constraints
that will need to be addressed in putting this effort
together. We hope that Americorps will look favorably
on our request and would appreciate any assistance your
office can provide on our behalf.

I understand from Miriam Westheimer that you will be
joining us in June at the HIPPY Board meeting. I look
forward to seeing you again.

Since Y,

Thomas Rhodenbaugh

Director, U.S. and E. Caribbean Programs
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Program Summary

Native American Success in Schools Project

‘ The Native American Success in Schools Project is a collaborate effort of
Christian Children’s Fund, its program affiliates in the States of North Dakota,
South Dakota and Montana and selected Tribal Colleges.

This effort is designed to:

®  Creatively link low-income Native American college students with CCF
affiliated and community operated non-profit organizations providing
educational and cultural development programs for school-age children
living in Native American communities;

®  Provide leadership training and experience to participating volunteers,
who will obtain service-learning credits and tuition stipends in support of
their educational pursuits;

®  Develop and initiate culturally relevant program interventions adapted
from successful service models in after-school and summer enrichment,
parenting, and inclusive programs for children with special needs.

The Native American Success in Schools Project will address needs by
incorporating leadership -and academic training, culturally relevant, esteem-
building curricula and opportunities for community development through after-
school and summer recreation programs. «

The administering organization is Christian Children’s Fund, an
international, not-for-profit, nonsectarian agency working for the survival,
protection and development of children since 1938.:

May 31, 1994
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