September 12 1994

MEMORANDUM FOR THE PRESIDENT ‘.
THE VICE PRESIDENT
THE CHIEF OFI‘STAFF

'THROUGH: ' CAROL'RASCO
. : .‘,\ - N - <

FROM ey Paul‘We_instein
SUBJECI‘ g . -Up'date of Unfunded Mandate )}

On Tuesday at. 12 30, after the Cnme B111 signing, you w1ll be meeting w1th the

: leadersh1p of the U.S. Conference of Mayors. It is likely that the issue of unfunded mandates
will be raised by the mayors and that they will ask for a reiteration of your support for "The
Federal Mandate Accountability. and Réform Act of 1994" (Glenn-Kempthorne bill). -

‘Background =~ . ' -

Your Admlnlstratlon has been work1ng hard to address effect of federal unfunded

. mandates on state and local governments.” On October 26, 11993, you signed Executive. Order
12875, "Enhancing the Intergovernmental Partnership,” which is designed to prevent the

" issuing of any new, non-statutory unfunded regulations except in cases where the agency
submits to OMB, prior to promulgation, a ]ustlflcatlon supportlng the need for the regulation’

~ . and includes a description of the extent of the agency's prior consultation with state, local,

‘and tribal govemments The Executive Order also sets a deadline of 120 days for the

approval or notification of waiver requests. In addition, the Administration has been working
- closely with Senators Glenn and Kempthome on passage of compromise legislation that

~would severely limit the growth of add1t10nal federal unfunded requ1rements -

- The Glenn Kempthome b111 was agreed to by the Senate Committee on Govemmental
" Affairs on June 16. ‘The House Government Operations Subcommittee on Human Resources
and Intergovernmental Relations adopted ‘companion leglslatlon w1thout amendment on
August 11. " Neither bill has yet been scheduled for floor time in the House or Senate. As
stated to you in a previous memorandum, Glenn-Kempthorne would allow a simple majority
point—of—order on legislation that did not include an authorization fully covering the costs to
state and local governments. The bill would also. require that legislation include suggestions
.of where offsets to pay for any mandates would come from.elsewhere in the budget. -



Two controversral amendments were adopted in the Senate Govemmental Affairs .
- Committee. The first, offered by Senator Dorgan, requires that the Congressional Budget '
Office (CBO) analyze 'the direct private sector impacts of legislation. The Administration has
resisted any efforts to require private sector analysis of legislation on the unfunded mandates
bill, arguing that this effort is'about assisting our state’and local intergoyernmental partners
and because the CBO has determined that estimating these costs accurately- would be
1mposs1ble Senator Glenn Senator Mltchell and state and local groups share our view.

,

.« The second amendment offered by Senator Levin, would "sunset" the bill if CBO is -
not provided with adequate resources to conduct the analyses required by the- leg1slatlon This

amendments was not expected and is viewed' by the state and local groups as an attempt to !
-~ kill the bill. - '

;
\ .

During your meeting with the mayors, you may want to emphasi_ze"the folloWing:
o Reiteratev your strong support for Glenn—Kempthome and your commitment to
‘ seek passage: of a clean b111 this year - w1thout the Dorgan and Levin '
4amendments
o ) Emphasize your belief that passage of Glenn-Kemipthorne, combined with

. Executive Order 12875, will restore -greater balance to the relationship between
. "the federal government and state and local governments

® - Ask the mayors for their active support of Glenn- Kempthorne ‘Remind them
" that passage of Glenn-Kempthorne this year cannot be attained w1thout their
~ vigorous support. : :

e  Remind the mayors of your Adrinistration's efforts on unfunded federal
" mandates: (1) the i issuing of Executive Order 12875; (2) requesting the
Advisory Committee on Intergovemmental Relationships (ACIR) to study the
effect of unfunded mandates; (3) and-the Administration's efforts in helping to =
craft the Glenn— Kempthorne compromise: leg1slatlon , ‘ .

° Rem1nd the mayors of the b1part1sansh1p that helped forge the Glenn— a
-~ Kempthorne bill and the need to oppose impractical alternatlves, such as .
~ . including the Condit bill (the old Kempthorne legislation of "no money no -

- . mandates"), which now has 140 s1gnatures on its discharge. petition in-the.
~ House. The Cond1t bill lacks the refinements of Glenn—Kempthorne and could
create additional gridlock in Congress and damage your agenda for change. In

. addition, staff of the House Operations Committee has indicated to us that
Chairman Conyers will not move Glenn-Kempthorne out of the full. commlttee

* until the threat of a discharge petition, gg&n Condit is removed.
L : S ) . o, .
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"_ . Renund the mayors of your Admmlstratrons efforts on unfunded federal - f‘ f A s

ey TWo controversral amendments were adopted m the Senate Guvemmental Affalrs ,
Commrttee. The ﬁrst offered by Senator Dorgan, requrres ‘that the Congressronal Budget
_ Office (CBO) analyze the ‘direct pnvate sector impacts- of legislation. The Administration has
" -resisted. any. ‘efforts to requlre private . sector analysrs of legislation on. the unfunded mandates
brll arguing that’ thrs effort is about assrstmg our state and local mtergovernmental partners
and because the CBO has determmed that estimating these costs aocurately would be”
1mpossrble. Senator Glenn, Senator Mltchell and state and local groups share our view.:

The Second amendment offered by Senator Levm, would "sunset" the brll 1f CBO is

not provrded with adequate resources to .condiict the’ analyses requlred by the legrslatlon This
amendments was not expected and 1s v1ewed by the state and local: groups as an. attempt to .
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Dunng your :meetmg wnth the mayors you may wantv to emphasxze the followmg:"-

I3
.‘ ) ‘.. .

_ mandates: (1) the-issuing. of Executlve Order. 12875; ()} requesnng the f, )

Advrsory Committee on' Intergovemmental Relatlonshlps (ACIR) to study the

- effect of unfunded mandateS‘ (3) and.the ‘Administration's efforts m helpmg to

craft the Glenn-Kempthome compromrse lcgrslatron AL e ‘e
. SR ’

g ° -

' :of s Rerterate your support for Glenn—Kempthorne and your c0mm1tment to seek

.passage of a clean bill this year ~- w1thout the Dorgan 'and Levm amendments
However, you. should also emphas1ze that the, Adrmmstratlon will gono - .

" further than. ‘what s pmposed in GIenn-Kempthorne, and that we expect the.
assistance of state and local groups in defeating. brlls or amendments that go
beyond the Glenn-Kempthorne compromlse. o S -

" :xl

"‘ . 4. Emphasme your behef that passage of Glenn—Kempthorne, combmed w1th

Executlve Order 12875 will restore greater. balance to the relatlonshlp between‘ o~ S
the federal government and state and local governments LR T
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that passagc of, Glcnn—Kcmpthornc thlS yearz cannot bc attamed w1thout thcu'
v1gorous support. Lo L o O . , :
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Rcmmd thc mayors of thc b1partlsansh1p that hclpcd forge thc Glcnn-— .
- "Kempthorne bill and the n¢ed.to: opposc lmpractxcal alternatives, such: as

mcludmg the Condit bill (the old Kcmpthomc lcglslatlon of "no: moncy no
mandatcs"), Wthh now-has 140 Signatures on its dlscharge petition in the . '/

~ House. - The Condit bill lacks the refinements of Glcnn—Kempthornc and could

".create- addltlonal gridlock ini Congrcss and’ damagc your agenda for changc. In f:'k s

addmon, staff of the House Operatlons Commxttcc has’ 1ndlcated to. us that

- Chairman Conyers ‘will not move: Glcnn—Kcmpthomc out of the’ full commméc :

untll the thrcat of a dlschargc pctmon on Condlt is rcmovcd

[




THE WHITE HOUSE y : .
t » WASHlNGTON \_;' 0

i f“ - September 9,1994 . il

'.MEMORANDUM FOR THE CHIEF OF STAFF
b

” 'ERAO,M_:, Paul Wemstern (DPC) o ': o } i,"'j -

: SUBJECI‘ Talkmg pomts for phone conversatrons wrth Representatwes o
. z :

. Dmge]l and Waxman concermng unfunded mandates Coe

N leglslatton. "’ ' » N

o As part of the Admlmstratrons efforts to pass unfunded rnandates legrslatron before
L the end of the current congressronal sessron (see attached memo) you decrded that the -

. Administration should adopt ‘an aggressrve strategy or'this issue. (The. decrease in the. number
.of legislative <days may. require a delay until next. year) “This ‘included- your calhng Charrrnan
R Dmgell and. Subcommrttee Chairman Waxman to ask- for their cooperatron in passing S. ’1604

' "The Federal Mandate Aecountabrhty and. Reforin Act of 1994" (Glenn-Kempthorne-— U
~"._ Administration compromise bill). Durrng your conversatrons ‘with both Chalrman you may
B want to stress the followrng pomts : . .

L ’o‘ ‘ The Admlmstratron 1s reSpectful and appremates therr strong reservattons about s
o adoptlng legislation that would address unfunded maridates on'all bills before Congress (wrth _
~_some exceptions), yet political pressures ‘and the President's: sincere concern- about the issue” . K

compelled the. Admrmstratlon to work w1th Senators Glerm and Kempthorne on a compromlse J e

T . . . A
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| . The Admmrstratron beheves the pressure to act on unfunded mandates 1s mcreasmg o ’
not. decreasmg, and that if we: do not pass a bill now the pohtrcal envrronment next year may
'even be less hosprtable for reasonable reform : -

R g
¢ i

o Whlle the \unfunded mandates 1ssue may be more rhetonc than reallty, the message is

ﬂtoopowerfultorgnore RO T e .“',
k\ o The President needs their cooperatron in passmg reasonable legrslatron They can’ be

“. ' .part of the solution. in helpmg the.- Admlmstratron ‘pass a clean. version. of GIenn—Kempthorne 2
—— wrthout the Dorgan amendment requmng a CBO analysrs of: the drrect costs -of federal ‘
mandates on thc pnvate sector ' S , \ SO

" e -—Therr support wrll help to msure that more radrcal unfunded mandate reform blllS wrll
*be defeated a - ‘i L : . ‘ |
cc Carol Rasco o S o

_-Martha Foley R S o

© . Jennifer Palmltﬂrl-' ST e T e
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"":"'THRQUGH;.»' CCAROLRASCO™ L

"FROM: . & Paul Wemstem PR ST RN P -“‘3 T
'SUBJECT: "%, " _Unfunded Mandate‘;I‘;egisll_aftionx_" S )

e Several events mdlcate that thc unfunded mandate issue w1ll resurface ‘as 2 major 1ssue " L
-after Labor Day Leglslatlon mtroduced by. chresentatlve Condit (the old Kempthorne .
T Ieglslatlon of "no money no mandates") lis gaining support in the’ House. There are now 140 o

signatures to the discharge- petition (25 democrats with a goal by Condlt to get 40): 'If the -

_ “discharge petition"on the Condit bill gets 40 more democrats, republlcans may move off of :‘~ :

- other urifunded mandate bills and push for the dlscharge on Condit. , In- addition, on G

Septcmber 20, state and local groups plan to hold another "No Unfun ded. Man dates NUMY"
""day in Washmgton six days before the deadline. for signing onto dtseharge petmons Finally,

Senator Hollings is consxdermg keepinga Nickles-Reid. unfunded mandaté amendment that *

.l' ‘would apply to the private sector,’ which the Admmxstratxon strongly opposes, in- the
. conference report on the "Competltweness Act" . 4) L

Many here 1n the Whlte House beheve thlS Adm1mstrat10n must reach a dec1sxon on .
whether to push’ aggresswely for passage of unfunded ‘mandate 1egtslanon thlS year or hold

; off untll next session, As you: know the thte House and the Administratiori are split on the g
. . dssue of mandate rellef leglslatlon <= some’ would rather see the legxslatlon qu:etly slxp away
B 'whlle others want passage of legtslatlon as soon ‘as poss1ble R < S

There has been some acttvnty on unfunded mandate leglslatxon thxs year.’ On June 16 |

l_the Senate Committee on Government Affairs’ passed S. 11604, "The Federal Mandate;
*Accountablhty and Reform Act of 1994" (Admlmstratxon—Glenn-Kempthorne compromxse

bill), and on August 11, the House Government Operanons Subcommittee on Human

Resources and. Intergovemmental Relatlons adopted companion legxslatlon without ~

amendment. -However, it is my belief that ‘unless the ‘Administration aggressively pushes for

~_.'passage of S. 1604 this fall unfunded mandate leglslatxon will not be enacted this year. This . e

- memorandum presents the. advantages and dlsadvantages of trymg to pass S.-1604 this year.

., " The followmg are the pros and. cons for' 1) maintaining our present efforts in support of S
. 1604 or 2) an admmlstranon strategy to aggresswely push for legxslatlon this year '




4 ! we e v . - oy

: Optron 1 Mamtarnmg Our Present Strategy
o .- The Admrmstratrons current approach to unfunded mandate legrslanon is based ona ‘
_strategy of 1) allowing the congressronal process to move forward with limited Whlte House o
.7 " intervention since helping to broker-the Glenn—Kempthorne compromise-last spring, . and. 2)

i '-.v'clear, consxstent ‘but low-key public support for S 1604 It 1s unllkely that thls strategy wrll.
|- secure passage of S.. 1604 thlS year IR S

P B . S . .
"4 ~
/, X

A ) _S. 1604 is: far ﬁom perfect legrslatlon ’I‘he pomt—of—order clause —— desprte
o f! L exemptrons for legislation relating.to natlonal ‘emergency assistance for state,
- local,’ and tnbal governments,. national secunty, antr-drscnmmatron,
=, + U constitutional’ nghts, auditing and accountmg procedures, and any other bill that N
4o oo the Pre51dent and the Congress desrgnate as emergency . leglslatlon (plus the $50 -
“o 7 million threshold) —— could rinake'it. considerably miore difficult for the. . RS
Presrdent to pass hlS legislative agenda ‘In addition, the Dorgan amendment on R
pnvate sector. costs 1s sometlnng the Admrmstranon cannot support L &' o i Ll
Our actrons in helpmg craft S 1604 have greatly angered several key
-democratic ¢hairman-in the House, including Reps. Dlngell and Waxman ‘Not ..
aggressrvely pushmg this legislation in the House will help reduce tensrons e
between the Administration andthese 1mportant congressmen. In addmou, )
,some feel that it is unlikely these. powerful chairmen will ‘allow-S. 1604 to pass
~even with aggresswe Admmrstratlon backmg 'I‘herefore, the Admrmstratlon '
shouldn't waste'a. lot of’ effort seekmg enactment of S. 1604 .
e If S. 16()4 doesn‘t pass it-is more llkely that Congress wrll be blamed than the
, - President, .who has consrstently shown his concern about the. problem of
e burgeonmg unfunded mandates as 1nd1cated by his comments to governors and.’
L mayors, the srgmng of Executive Order 12875, and his stmng support for: and
SN the Admlmstratlons assrstance in, draftmg S.1604. R
The Presrdent 1s clearly on reeord in support of S 1604 Farlure to pass the ot
blll could reﬂect poorly on hls Admnnstratron . -

S o Farlure to pass S 1604 could stram relatlons between the Presrdent and the L N
o governorsfmayom s , \ LT


http:s~lti.ng

o Optlon 2 An Aggressrve Admlmstratnon Strategy For Passage Of S 1604

1

Thls optlon would requlre the Admmlstranon to. conduct an. aggressrve stratcgy for J '

‘.passage of S. 1604 in both houses.: Optlon 2 would demand: 1).active White House/OMB
- staff interaction with congressronal staff; 2).the personal involvement of OMB Director:

. Rivliif and other high White House officials in. lobbymg Congress for adoption of S. 1604v 3)';'

'v'aggresswe publlc outreach to state and local groups; 4) remstttutmg regular White House
~ ‘strategy meetings between, DPC, NEC OVP, OMB, OEP I,egtslatwe Affalrs, and -

e - The growmg ﬁnanc1al burden onstate and local budgets exacerbated by fcderal |

K .' ° - Passage of S 1604 wrll be very popular wrth the govemors and mayors

: o "I‘he Pres1dent wrll‘be able to: take credlt for passage of S 1604

o o Passage or srgmflcant movement on S 1604 would quell support for Condlt , e

Intergovemmental Affalrs, and 5) a personal VlSlt from you wrth Reps Dmgell and Waxrnan V
: seekmg ata mxmmum thelr neutrahty e o : ‘

* .

. . X ¢
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, requlrements is a legmmate problem (although not to the extent that governors L '
- '+ and mayors clalm) -S.. 1604; combined with. Executlve Order 12875 (srgned by o

’ the Presrdent last September) would provrde some relxef to state and local

'govermnents R g v o S

S 8. 1604 is the best deal we pmbably can get w1thout allenatmg state and local

. groups and Republxcan moderates. - If-we don't push for passage of S. 1604
" -riow, possible changes in'the, makeup of Congress ‘may mean, ‘that next. year's
- legxslatwe comprornise would be. less appealmg to the Admmrstranon For;
S “,example, a more conservative Congress might’ pass unfunded mandate R
"~ legislation that would apply to appropriated as well.as authorized funds “This - L
. “would place the Presidént in the difficult position of havmg to choose. whether’ - - o
01 not to veto legxs‘lanon that would be very popular with the governors and the o
'f’:‘may()rs R ,;L ‘,w “ Sl f I .

- (Except Mayor Rendell of Phlladelphla, who has advised us pnvately that he -
~ thinks ‘it won't Jhave any affect on' the growth of unfunded mandates because it o
¥ ;'doesn‘t apply. to appropnatlons However, Rendell has also recommended that
. f‘1t is m the Admtmstratlons best mterest to support S.. 1604) '

R "'Passage of S.. 1604 w1ll remove \the threat (at least in the short term) of BN

= unfnendly unfunded mandate amendments on Admnnstratron bllls PR

<'.l

Gy . R
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Coe Dcsprtc the- fact that S. 1604 is moderate Icgrslatron compared to some of the |
/"~ other unfunded mandate’ bills mtroduced and'is a far cry from the ongrnal*
. Kcmpthome bill, it is ncvcrthcless ﬂawcd For cxamplc, ‘the’ rcqurrcment that .
- mandates above $50 million have an authorization covering the cost to state »
- and'local" govcrmncnts femains problematlc “In addition, the Dorgan private .
.~ sector amendment, Which thc Congrcssxonal Budgct Office has stated would be; -
— /too drffrcult to. accuratcly calculatc, would provide ammunition to, Opponents of
Prcsrdentral 1mtrat1ves on thc falsc grounds that thcy mcludc a tax on thc R
pnvatcscctor RIS \ v S
- "'ov - Passrng S. 1604 only makcs sensc 1f wc can secure a commltrncnt from
chubhcans that thcy wrll not pursuc addrtlonal legrslatlon anytlmc soon (thls
ycar and bcyond) G /.; o S : -

o ° 'Wrth such a busy legrslatrvc calcndar, thrs mlght not bc the bcst use of

;‘.Adrnmlstratron and congressronal trmc and rcsourccs

L o Evcn 1f thc Admmrstratron aggrcssrvcly backed this lcgrslatlon, thcrc is no-
S ',guarantee that-it would actually -pass, Staff of the House: Government o o
.. 'Operations Commrttcc has mdrcatcd that Chalrman Conyers will not move thc ', !

" House version' of S 1604 untrl thc thrcat of a drschargc pctmon on thc Condlt

’.“.,‘;,;-'brllrsremoved e e Lo SR

‘ ~ . . e ; f ‘ - P . ’I‘ v

o 0% { :.:; : Desprtc 140 srgnaturcs, thc Condlt brll is strll 78 votcs short of filmg status ',«_ .
T (218) wrth only about one: month lcft for thc brll to bc drscharged - -

o Recommendatlon T I

'__r'.,'_‘ . Tt . : .
R . K .- " . . B [

Therc is a cost to adOptmg clthcr Optrons 1 or 2 - choosmg bctwecn thc statc and

- '.locals Versus’ powcrful dcmocratrc charrman -~ and in the end the, dccrsron bctwcen thc two ﬁ S

is essentlally a polmcal one. Nevcrtheless desprte reservatrons ‘about certarn provrsrons in: S
"- 1604 and even though an aggressrvc stratcgy m support of the legrslatron docs not’ insure . :
_passage this year, : . However, this’ rccommcndatron B

 has the followrng conditions. We should only agree to lcgrslatron if we: can 1) obtain

assurances' from staté and.locals and- congrcssronal proponents such as Kempthorne' and

= _,lCondrt that addmonal unfunded mandatc lcgrslatlon will not b forthcoming next Congress

- and 2) if we can gct agreement to drop the Dorgan prxvatc sector. amcndmcnt This

. recommcndatlon is based more on polrtrcal rather than pollcy concerns: a desire for the =

- ,Admmrstratron to stay out in front on this* lssuc rather than being pcrccrvcd as reactlve and
. defensrvc becausc of the Prcsrdent’s comrmtmcnt to the mayors and govcrnors to actrvely

L
A
;
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THE WHITE HOUSE

- WASHINGTO N

June 10, 1994

MEMORANDUM FOR THE PRESIDENT
' THROUGH: MARCIA HALE ‘
CAROL RASCO

'FROM: h Paul Wemsteln

- SUBJECT:  Update on Unfunded Mandatcs Legislation for Interactlve Satellite Mcctlng
with U S Confercnce of Mayors - . L

i
i

As you dlrected on May 5 1994 a workmg group Of White House and OMB staff
held a series of meetings with key hill staff on unfunded mandates legislation. These
meetings have been held with two groups. One with the staff of the House and Senate
authors of the Fiscal Accountability and Intergovernmental Reform (FAIR) bill (Senators
Dorgan and Domenici, and Representatives Moran and Goodling); the other has been with
Senator Kempthorne's staff. Staff from Senator Glenn's Committee on Government Affairs
have. part1c1pated in all of the mectmgs

, Ongmally, we hOped that final comprOmisc language would be centered on the
approach laid forth in the FAIR bill (subjecting legislation that lacked a Congressional Budget
Office analysis of the cost of unfunded mandates to a point-of-order). However, after some
preliminary conversations, it became cv1dent that the consensus position on the hill was closer
to Glcnn and Kempthorne. , i

A Today, Senators Glenn and Kempthorne reached an agreement in principle on . A
compromise language. This legislation would allow a simple majority point-of-order on any
legislation that did not include an authorization fully covering any costs to State and local
governments (the legislation would not affect appropriations bills). The bill would also
require all legislation to include some notion of where offsets to pay for any mandates would

. come from elsewhere in the budget. Senator Kempthorne believes he can deliver the support.

of the various groups representing state and local governments for this compromise bill.
‘However, Senator Mitchell has indicated that he cannot support the provision regarding the
offsets and Glenn has let Kempthorne kiow that his support is contingent upon resolving this
disagreement with Mitchell. . Senator Glenn will be mcetmg w1th the Majority Leader on
Monday to discuss this further.



agz.epjgble At your 1nteract1ve satellrte meetmg w1th the U S Conference of Mayors, you
may want to express optrmrsm that an agreement w111 be reached but that some issues still

remam to be resolved

]

3
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THE WHITE HOUSE

WASHINGTON

February 17, 1994

Fo o

TO: Vice President Gore

FROM: Carol H. Raséo(f}ég -
Assistant to the esident for Domestic Policy

SUBJECT: Unfunded mandates

At the recent roundtable discussion with the National Governors’
Association, the issue :of unfunded mandates was, as you know,
discussed by numerous governors. One of the President’s
responses was to point out that you are working on this issue
through the National Performance Review.

The issue is one that I find very perplexing; certainly from the
state perspective I remember only too well what these "mandates"
do”"to the state budget iand the ability of the governor to set
priorities. On the other hand, I also know that prohibition of
all unfunded mandates will tie our hands in the federal
government in carrying out priorities we feel are ‘important.

It seems that frequently I hear of divisions within the
administration discussing the unfunded mandate issue. I would
like to suggest that we try to inventory all divisions working on
this issue and call a meeting. I do know that the NGA has
forwarded a proposal for a meeting on the matter, and at a
minimum we need to discuss that proposal. :

Please advise. Thank you.
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Thank you.

Kumiki Gibson
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Assistant to the President
and Staff Secretary
(x2702)

"oy

R




THE WHITE HOUSE

WASHINGTON

October 20, 1993

MR. PRESIDENT:

" The attached memo from Carol Rasco and the
Vice President discusses the need to develop
an Administration proposal on unfunded
mandates that would serve as a viable
alternative to a draconian unfunded mandate
bill that Senator Kempthorne of Idaho
apparently plans to offer as an amendment to
the Administration’s October package of
budget cuts and rescissions. :

Carol and the Vice President would like to be
able to announce an Administration '
alternative by October 27 == Unfunded
Mandates Day.

The memo sets forth five suggestions, some or
all of which could make up, or be included
in, the Administration -alternative. :

Carol and the Vlce President do not make L
specific recommendations concerning the five —
suggestions. Rather, they are seeking your R
guidance on which of the five to include in o
an Administration package. o

e

Marcia Hale has also reviewed this memo.

John Podest%g:?;>
Todd Stern7i S -

ce: George Stephanopoulos
Leon Panetta
Mack McLarty
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MEMORANDUM FOR THE PRESIDENT W
FROM: THE VICE PRESIDENT W

CAROL RASCO

SUBIJECT: Unfunded Mandates ar:xd Waiver Authority B

On Tuesday, October 7, 1993, representatives from our staff met with staff from the
Senate Committee on Government Affairs; its Subcommittee on Oversight of Government
Management; its Subcommittee on General Services, Federalism, and the District of
Columbia; and its Subcommittee on Regulation and Government Information. The purpose of
the meeting was to discuss the issue of unfunded mandates and the upcoming Unfunded
Mandates Day on October 27, 1993. These staffers are concerned that when the
Administration's package of budget cuts and rescissions is considered on the floor of the
Senate, Senator Kempthorne of Idaho will offer as an amendment his legislation on unfunded
mandates. The Kempthomne bill would require the Federal Government to pay to State and
local governments the direct costs incurred by these governmental entities in complying with
(future) Federal mandates. Needless to say, Senator Kempthorne's legislation would make the
passage of health, safety, and cnvuonmcntal initiatives difficult because of prohibitive costs.

~ Because of the obvious problcms with Kempthorne's bill and the desxrc of many in
Congress to address the issue of unfunded mandates, these Senate staffers urged the
Administration to develop a reasonable alternative to the Kempthorne bill. These staffers
believe the leadership will be unable to prevent Kempthorne from offering his legislation as
an amendment to the Administration's budget reduction bill and that the Kempthorne bill is
likely to pass unless the Administration and the leadership can offer an alternative.

We think that Kempthorne's impending legislation presents us with an opportunity to
promote the passage of some of the recommendations of the National Performance Review
(NPR) on empowering State and local governments as well as the proposal on waiver
authority crafted by the working group on commumty empowerment. Specifically, we may
now be able to obtain, among other t ority to grant temporary,

atic waiv 1_empowerment zones and for States and localities seeking relief
m_gnmndcd_m@g_g_@s. Last spring, Democrats in the S¢ 1id the House were not
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interested in such legislation. According to the staffers with whom we met, the environment
on the Hill has changed and as a result of Kempthomne's (extreme) legislation, they believe a
waiver proposal, as part of a bigger strategy to address unfunded mandates, would be
welcome in the Senate. It is unclear at this juncture, however, the extent to which Members
of the House will welcome such legislation.

Background

_ When the working group on community empowerment first introduced the -
Administration's empowerment zone legislation, we included language that would have
provided to the Community Enterprise. Board broad waiver authority for all localities
designated as empowerment zones and enterprise communities. Under our proposal, the
Board would have been authorized to waive any provision of Federal law or regulation,
administered by the Secretaries of HUD, Agriculture, HHS, Labor, or Education, where the
Board determined such waiver to be necessary for the successful implementation of a
designated community's strategic plan.  Under our proposal, the Board would consult with the
relevant agency before granting any waivers. We excluded from this waiver authority rules
for eligibility and benefits under the Social Security Act and Food Stamp Act, and laws and
regulations concerning public or individual health, safety, civil rights, environmental
protection, labor relations, labor standards, occupational health or safety, pensions, taxation,
and any other law specifically excluded by the Attorney General.

Unfortunately, this piece of the your empowerment legislation was not included in the
final version of the bill adopted by Congress. Without such legislation, it will be difficult to
effectively respond to the needs of empowerment zones and enterprise communities, as well
as to the problems created by unfunded mandates. Most existing waiver authority is focused
in the areas of welfare and health care, not economic development or spending flexibility.

Discussion

The Senate staff discussed several alternatives that they believed should be considered
as part of an unfunded mandates package, including the following:

Issue a presidential directive limiting the use of unfunded mandates —— In
its report, the NPR recommends that you issue a directive limiting the use of
unfunded mandates by the Administration. To this end, NPR is drafting an
Executive Order that will underscore this Administration's commitment to
addressing State and local governments' concerns in this area. Specifically, this
Executive Order will, among other things, (1) assign each agency's Chief
Operating Officer the responsibility of ensuring agency compliance with the
federalism considerations and requirements contained in the Executive Order;
-(2) direct agencies to look for opportunities, to the extent permitted by law, to
make their waiver process less burdensome and more flexible; and (3) identify
an appropriate forum —- perhaps the Community Enterprise Board or the

2
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President's Management Council -~ to hear federalism concerns presented by

representatives of State and local governments about particular administration
policy initiatives.

N Give Cabinet secretaries and agency heads authority to grant States and
localities selective waivers from Federal regulations or mandates —- In its

report, NPR also recommends that Cabinet secretaries and agency heads be
given legislative authority to waive selected Federal mandates. This proposal
would provide the Executive branch with broad programmatic waiver authority.
In order for such legislation to pass, the authority may have to be limited to
waivers from unfunded mandates and for the purpose of community
empowerment. The waiver authority should include a sunset provision and
some level of performance measures. Finally, we believe the following areas = .
should be excluded from waiver authority: rules for eligibility and benefits™
under the Social Security Act and Food Stamp Act, and laws and regulations
concerning public or individual health, safety, civil rights, environmental
protection, labor relations, labor standards, occupational health or safety,
pensions, taxation, and any othe.r law excluded specifically by the Attomney
General.

N Allow States and localities to consolidate separate grant programs from the

bottom up —— NPR also has recommended that we seek legislation that would
~allow States and localities to consolidate separate grant programs. The Senate

staffers with whom we met appeared to be sympathetic to the idea of allowing
States to consolidate grant programs under $10 million into one block grant.
This would permit States and localities to more flexibly, and efficiently, use
their Federal funds, allowing them to shift dollars to areas where thcrc 1s a
need to cover the costs of cheral unfunded mandates.

#—( P ° Targeted Federal assistance —— Senator Sasser is apparently considering
'/QQ,( establishing a targeted assistance program for States and localities burdened by
AZ(XQ direct unfunded mandates, authorized at $1 or $2 billion per year. The Sasser
- legislation would allocate funds based on the financial needs of the State or
locality and on the extent of the direct mandate. The problem with this
approach is its cost, which may be higher than the costs associated with the
Kempthorne bill. In order to pay for such an new program OMB would have
to find some off—scts

Federal technical assistance for implementing new regulation imposing
unfunded mandates -— Another approach, which would be less costly than
targeted assistance, would be to provide to States and localities technical
assistance for the 1mplcmentatlon of new Federal regulations imposing

* unfunded mandates.




Obviously, these staffers represent only a few senior Democratic Members. Before

taking any action, including developing recommendations, the Office of Legislative Affairs
will discuss this issue with the Majority Leader to see if the views presented to us on October
7, 1993 are consistent with those of the Senate Leadership. The Office of legislative Affairs
will also need to conduct the same consultation with the Speaker of the House.

Recommendation

Provided that the leadership in ﬁhe House and Senate agree, we would like to develop

by Unfunded Mandates Day a strategy encompassing some or all of the recommendations
outlined above. Please indicate below how you would like us to proceed:

Y

Develop entire packag —- Presidential directive, legislative authority for
waivers, consolidate grant programs, etc. —— for your review

Develop presidential directive tb limit use of unfunded mandates
Develop legislation regarding waivers -

Develop legislation regarding grant programs

Develop legislation regarding targeted Federal assistange ~—~ S

Develop legislation regarding technical assistance N\ \\(P
Discuss further \A | SQY 3

Y
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1. Coverage,

E.O. 12875 applies to all Pederal agencies, with the

‘exception of independent regulatory agenciee. The independent
‘regulatory agencies ars requested to comply with the Order on a

voluntary basis (Sec, 5). Those agencies that have been exampted
from complying with E.O, 12866, "Regulatory Planning and Review,"
nsed not submit the E.O. 12875 decumentation to OMB, but they
ghould otherwise adhere to the provisions of E.0., 12875.7 The

. Chief Operating officer! of each agency is responsible for
.ensuring the implementation of E.Q. 12875 (Sec. 3).

By its terms, section 1 of E.O. 12875 applies to “"any
ragulation that is not required by statute and that creates a
mandate upon a State, local or tribal government" (Sec. 1(a)).

We interpret "not reguired by statute” to refer to any regulatory
provision imposing a mandate that is not specifically and

‘explicitly compelled by a statuts, il.e,, any regulatory provision

that reflects an exercise of policy disc¢retion by the Federal
agency.’

2. Background. _
E.0. 12875 demonsetrates the President’/s commitment to

minimize unfunded mandates, to the extent feasible and permitted
by law. ‘

' E.0. 12875 is to supplement but not supersede the
requirements in E.OQ. 12866 (S8ec. 4 of E.0. 12875). See October
12, 1993 memorandum from the Administrator of the Office of
Information and Regulatory Affairs (OIRA), entitled "Guidance for
Inplementing E.O. 12866," pp. 1-2, and Appendix A, A current

1list of agencies exempted from complying with E.O. 12866 is

attached.

¢ Sae section 1 of the President’s October 1, 1993,
Mamorandum, entitled "Implementing Management Reform in the
Executive Branch" (58 Fed. Reg. 52393 (October 7, 1993)).

3 For example, a Federal statuta may regquire an agency to
have States provide a designated service to each household with
an annual income of laes than $10,000. An agency may seek to
ipsue a ragulation requiring States to provide that service to
househelds with an annual income of less than §25,000, or to
provida additional services to househonlde with an annual income

‘of lese than §5,000. In aithar such case, the agency would be

exercieing policy disoretion by providing bhenefite beyond that
"regquired by statute;" that ragulation would be subject to
E.0., 12875. \
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WASHINGTON, D.C. 20503 ‘
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MEMORANDUM FOR: PHILIP LADER
: MARCIA HALE

JOEL KLEIN
KATIE McGINTY
JOHN PODESTA
CAROL RASCOV//
BOB RUBIN
JACK QUINN
CHRISTINE VARNEY
MAGGIE WILLIAMS

FROM: SALLY KATZE#Z}( ~
SUBJECT: . Guidance for Imp enting E.O. 12875, Section 1,
: "Reduction of (Unfunded Mandates ( ~€

The President signed Executive Order No. 12875, "Enhancing
the Intergovernmental Partnership," on October 26, 1993. Section
1 of that Order, "Reduction of Unfunded Mandates," calls on
Federal agencies that impose unfunded mandates upon State, local,
or tribal'gévernments either (1) to assure that fun&é necessary
to pay the costs of compliance are provided by the Federal
government, or (2) to deécribe the extent of the agency’s prior
consultations with affeched units of government, the naturerf
their concerns, ahy writtenAsubmissidns'from them, and the
agency’s position supporting the need to issue the regulation

~containing the mandate. ' The Order takes effect on January 24,
1994. : E

Agencies have calléd OMB (OIRA), seeking guidance on how to
comply with E.O. 12875. ' Attached is a draft guidance memo that.
has been reviewed by the Directér. I would appreciafe any
comments you may have by noon, Thursday, January 6.

1



- MEMORANDUM FOR HEADS OF EkECUTIVE DEPARTMENTS AND AGENCIES, AND
INDEPENDENT REGULATORY AGENCIES

FROM: - Sally Katzen
Administrator, Office of
Information and Regulatory Affairs

SUBJECT: Guidance fbr Implementing E.O. 12875, Section 1,
' -"Reduction of Unfunded Mandates"

The President.issuediExecutive Order No. 12875, "Enhancing
the Intergovernmental Partnership," on October 26, 1993.!
Section 1 of that Order, "Reduction of Unfunded Mandates," calls
on Federél agencies that impose unfunded mandates upon State,
local, or tribal governments either (1) to assure that funds
necessary to pay the costé of compliance are provided by the
Federal governmént, or (2)’to describe the extent of the agency’s
prior consultations with affected units of government, the nature
of their concerns, any written submissions from them, and the
agency’s positibn supporting the need to issue the regulation
containing the mandate. The order takes effect on January 24,
1994.2 !

! 58 Fed. Reg._58093 (October 28, 1993).

! We remind agencies that Section 2(a) of E.O. 12875,
"Increasing Flexibility for State and Local Waivers," states
"each agency shall review its waiver application process and take
appropriate steps to streamline that process." Section 2(b) sets
forth the circumstances under which agencies are to consider an
application by a State, local, or tribal government for a waiver
of statutory or regulatory requirements. Section 2(c) sets a
deadline of 120 days after the filing of a complete waiver
application for an agency decision. These provisions arise from
the recommendation of the:National Performance Review: "Give all
cabinet secretaries and agency heads authority to grant states
and localities selective waivers from federal regulations or
mandates" (Creating a Government That Works Better & Costs Less,
September 7, 1993 Report of the National Performance Review, p.
39). E.O. 12875 does not provide for OMB review of this waiver
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E.O. 12875 applies tﬁ‘all Federal agencies, with the
exception of independent regulatory agencies. The independent
regulatory agencies are requested to comply with the Order on a
voluntary basis (Sec. 5).; Those agencies that have been exempted
- from complying with E.O. 12866, "Regulatory Planning and Review,"
need not submit the E.O. 12875 documentation to OMB, but they
should otherwise édhefe to the provisions of E.O. 12875.® The
Chief Operating Officer* of each agency is responsible for
ensuring the implementatiqn of E.O. 12875 (Sec. 3).

By itsAEérms, sectioﬁ 1 .0of E.O. 12875 applies to "any
regulation that is not required by statute and that creates a
" mandate upon a State, locél or tribal government" (Sec. 1(a)).
We interpret "not requlred by statute" to refer to any regulatory
provision imposing a mandgte that is not specifically and
explicitly compelled by a statute, i.e., any regulatory provision

that reflects an exercise of policy discretion.

2. Background.
E.O. 12875 demonstrates the President’s commitment to

‘minimize unfunded mandates, to the extent feasible and permitted
by law. | ‘ ' '

application process.

3 E.0. 12875 is to supplement but not supersede the
requirements in E.O. 12866 (Sec. 4 of E.O. 12875). See October
12, 1993 memorandum from the Administrator of the Office of
Information and Regulatory ‘Affairs (OIRA), entitled "Guidance for
Implementing E.O. 12866," pp. 1-2, and Appendix A. A current
list of agencies exempted from complylng with E.O. 12866 is
attached.

4 see section 1 of the President’s October 1, 1993, ,
Memorandum, entitled “Implementlng Management Reform in the
Executive Branch" (58 Fed. Reg. 52393 (October 7, 1993)).

‘%""%
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The Order arises from a recommendation of the National

Performance Review: "The ?resident should issue a directive
limiting the use of unfunded mandates by the administration."’
The NPR report explained:: ‘ ' '

As the federal deficit mounted in the 1980s, Congress
found it more and more difficult to spend new money.
Instead, it often turned to "unfunded mandates" -- passing
laws for the states and localities to follow, but giving
them little or no mo@ey to implement these policies. As of
December 1992, thére;were at least 172 separate pieces of"
federal legislation in force that imposed requirements on
state and local goveinments. Many of these, such as clean
water sténdards and inéreased public access for disabled
citizens, are unquestionably noble goals. But the question
remains: How will.stéte and local governments pay to meet

those goals?®

- Executive Order No. 12875 expands upon a provision in E.O.

12866 that regquires agencies to assess the effects of Federal
regulations on State, local, and tribal governments, "inéluding
specifically the availability of resources to carry out those
mandates, and seek to minimize those burdens ... consistent with

achieving regulatory objeétives"'(Sec. 1(b) (9) of E.O. 12866).

3‘

The Terms of the Order Relating to Consultations with State,
Local, and Tribal Governments.

Section 1 of E.O. 12875 calls upon each agency to establish

a meaningful‘mechanism for consultation with State, local, and

tribal government officials in the development of regulatory

i

S NPR Report, p. 37.

¢ NPR Report, pp. 37-8.
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proposals containing sigdificant unfunded mandates. The Order
contemplates that the funds for compliance may be provided by the
Federal government. However, in the event such funds’are‘nét
made available, the agency is directed to consult with officials
of the affected governmental units and then to justify the need
for any unfunded mandate in the regulation subject to the Order
as part of the E.O. 12866 review. A

A. When Should Intgrgovernmental Consultations‘Take Place?
Consistent with both E.O. 12866’ and E.O. 12875,% the

intergovernmental consultation should take place before
publication of the notice. of proposed rulemaking or other
regulatory action proposing the mandate. Consultations may
continue after publication of the regulatory action initiating
the proposal, but in any évent they must occur "prior to the
formal promulgation" in final form of the regulatory action
"containing the proposed ﬁandate" (Sec. 1(a)(2) of E.O. 12875).°

B. With Whom Should Agencies Consult?
(1) Heads of Government. The Federal agency should seek to
consult with the highest levels of the pertinent government

’ "In particular, before issuing a notice of proposed
rulemaking, each agency should, where appropriate, seek the ,
involvement of those who are intended to benefit from and those
expected to be burdened by any regulation (including,
specifically, State, local and tribal officials)" (Sec. 6(a) (1)
of E.O. 12866). _

7

! E.O. 12875 calls for "meaningful and timely"
intergovernmental "input in the development of regulatory
proposals containing significant unfunded mandates" (Sec. 1(b)).

 Under the Administrative Procedure Act, if material new

factual information, on which the agency will base its regulatory
action, is made available to the agency after the public comment
period closes, the agency may need to insert such material in its

- rulemaking record and reopen the proceedlng for additional public
comment.
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units, e.g., the Office of the Governor, Mayor, or Tribal Chief.
These officials are respohsible-for balancing the competing

claims on the governments’ tax (revenue) base from among the many
program responsibilities they already face.

(2) Both‘Prog:am and Financial Officials. Many regulatory

agencies have functional éounterpafts in Sstate, local, and tribal
governments, e.g., those §overnment officials responsible for
implementing or enforcing regulatory responsibilities required in
whole or in part by the Federal agency; These local officials
tend to be those most familiar with the Federal agency’s
regulatory- program, and should be consuited as a source of
1mportant information concernlng the llkely effectlveness of
Federal regulatory proposals. ‘

In some cases, however, the regulatory authbrity, and even

 the jobs, of these State, local, or tribal regulatory officials

may be dependent upon the existence of one or more Federal
regulatory mandates. As d result, it is critical that the
Federal agency also consult with those State, local, and tribal
officials more direétly'responsible for the funding of compliance
with the Federal mandate, e.g., the applicable treasury, budget,
tax-collection, or other fﬁnancial officials. These officials
are institutionally or eveh statutorily responsible for balancing
the competing claims for scarce State, local, or tribal '

t

resources.

1
l

(3) Both Washington Representativés and Elected Officials.
It is important that Federal agencies consult with the Washington
representatives of the various units of government. _
Representatives‘often know: which local officials are the most

knowledgeable or interested in specific issues, and can ensure

that a broad range of govefnment officials learn of a proposed
unfunded mandate. |
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Because many State, iocal, and tribal governments do not
have Washingfon representatives and some of the :epresentatives
that are available do not;themselves possess sufficient technical
and financial expertise, agencies need to$gonsu1£ directly with
elected officials for the affected governmental units.

C. How Much Consultation Should There Be? The focus.and.
scope of intergovernmental consultation should be based on common
sense and proportionality; The more expensive, the more
potentially disruptive, the more broadly applicable, the more
controversial the proposed unfunded mandate -=- the more
consultation there should be.

D. What Kind of Coneultation Should There Be? At a
minimum, an agency must first estimate the direct costs to be
incurred by the State, local, or tribal governments in complying
with the mandate (includiﬁg the costs required by the statute,
where the proposed regulation is based both on a statute and
agency discretion) and then inform the affected governmental
‘units of these cost estimates (Sec. 1(a) (2) of E.O. 12875 and
Sec. 6(a) (3) (B) (ii) of‘E.d. 12866) . Estimates should cover both
up-front and recu:ring coéts, for a reasonable period of years
after the effective date ef the regulatory action. The agency
should make reasonable efforts to disaggregate these cost
estimates to government-by- government units,‘or otherwise provide
the affected units of government the criteria by which they can
disaggregate the cost estlmates in order to determlne the
potential costs to themselves.

An agency shoﬁld alsceprovide, during the consultative
process, as much detail as possible with respect to the expected
method of compliance. E. 0. 12866 - -encourages agenc1es to seek to
"harmonize Federal regulatpry,actlons with related State, local,
and tribal regulatory and other governmental functions" (Sec.
1(b)(9)). Even where thisiharmonization is not fuily feasible,
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governmental units may ha?e suggestions as to how to achieve the
Federal regulatory objective in a more cost-effective manner. -

.Intergovernmental coordination is not new to Federal
agencies. 'The'Order states it should be "an effective process"
(Sec. 1(b)). The procedures by which this should be done are, in
the first instance, best dete:minedAby the agencies.

E. Integration of Ihtergovernﬁental Consultations into the
Rulemaking Process. It is important for the agency to integrate

its consultation activities into the ongoing rulemaking process.
The cost estimates and the agency plan to carry out the
intergovernmental consultation should be included in the preamble
to the notice of proposedirulemaking élong with any viable
suggestions received during the pre-notice consultations.
Publication of the cost estimates and the intergovernmental
consultation plan in the‘Federal Register will assure that those

governmental units that are not contacted directly will have
access to the same cost eétimates'as the others, and the
opportunify to make their concerns known. In addition, the
materials discussed below, which include the remainder of the
documentation and justifiéation of need to be sent to OMB, should

, ; ‘
be included in the public rulemaking record, and described and

analyzéd in the preamble to the final rulemaking document.

4. Requisite Documehtation to OMB.

A. Which Requlations Should be Submitted for OIRA Review
under E.O. 128667 Under E.O. 12866, OIRA is to review regulatory
actions that raise policy issues "arising out of legal mandétes"
(Secs. 3(f)(4) and 6 of E.O. 12866). Accordingly, in light of
the policy issues that arise in connection with unfunded Federal

mandates on State, local, and tribal governments, any regulatory

action that contains an uﬁfunded‘mandate should be submitted to
OIRA for review under E.O. 12866.
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B. Documentation of%Intergovernmental Consultations to
OIRA. The documentation and justification called for should
accompany the review package submltted for OIRA rev1ew under E.O.
12866.

The documentation should include (1) a brief‘description of
the unfunded mandate, (2) a copy of the statutory language that
requires or authorizes the mandate, (3) the cost estimates.

‘provided to the State, local, and tribal governments, (4) a

'summary of the consultations undertaken (together with the

identity and position of each of those with whom the agency
consulted), (5) a summary}of the concerns expressed by those
consulted, (6) any written communications provided by affected

units of government, and (7) "the agency’s position supporting

the need to issue the regulation containing the mandate" (Sec.
| .

1(a)(2)).

We do not suggest a épecific format. It would facilitate
review to begin'with'an appropriate title, e.g., "Unfunded
Mandates in [Title of Regulation]: Consultations with State,
Local, and Tribal Governments."!? '

€. Timing of Agency Submission to OIRA. Regulatory actions
are submitted to OIRA for review at both the proposed and final

stage. Even when the agency has not begun} let alone concluded
its intergovernmental'conshltation before publication of the
proposed notice, the agency should provide to OIRA as part of its
submission for review of the proposed notice at least (1) a brief
description of the unfunded mandate, (2) a copy of the statutory
language that requires or Authorizes the mandate, (3) the cost

I

¥ This is in addition to any assessments and analyses

required for economically significant regulations required by
Sec. 6(a)(3)(C) of E.O. 12866. These assessments and analyses
are not limited to the direct costs of a mandate; they 1nclude
the indirect impacts of the regulation as well.
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estimates to be provided to'ﬁhe affected units of governnent, (4)
the agency plan to carry bﬁt the intergovernmental consultation,
and (5) "the agency’s p051t10n supporting the need to issue the

- regulation containing the mandate." ' The full documentation and
justification shoqld be submltted at the same time as the final

' regulatory action is submitted for review.!

D. Documentation ofiFederal Funding to OIRA. 1If,
consistent with section 1(a)(1), an agency chooses to assure

funding of "the direct costs incurred" by the affected units of
government, the agency only needs to provide OIRA, with the
applicable review packageisubmitted for review under E.O. 12866,
its estimates of the dire@t costs that are to be funded for the
next ten years, and the source (the appropriation accounts) for
that Federal funding.

* % % % *

E.O0. 12875 states that "the cumulative effect of unfunded
mandates has increasingly‘strained the budgets of State, local,
"and tribal governments." E.O. 12866 Statés that agencies need to

"minimize those burdens that uniquely or significantly affect
such governmental entities, consistent with achieving regqulatory
objectives" (Sec. 1(b)(9);of E.O. 12866). V

These consultations should help both Federal agencies and
State, local, and tribal governments to understand better the
need and justifiéation for newly imposed unfunded mandates.

1 Even if an agency has concluded its consultations prlor
to publication of a notice of proposed rulemaking, the agency is
likely to receive additional comments from State, local, and
tribal governments during the public comment period. The agency
will therefore most likely have to update the documentation and
justification its has previously provided.
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AGENCIES EXEMPT FROM E.O. 12866
(as of December 31, 1993)

Advisory Council on Historic Preservation
African Development Foundation.
Alaska Natural Gas Transportation Systen,
Office of the Federal Inspector
American Battle Monuments Commission
Arms Control and Disarmament Agency
Board for International Broadcasting
Central Intelligence Agency
Commission of Fine Arts
Committee for Purchase from the Bllnd
and Severely Handicapped
Export~Import Bank of the' United States
Farm Credit System Assistance Board
Federal Financial Institutions Examination Council
Federal Labor Relations Authorlty
Federal Mediation and Conciliation Service
Harry S. Truman Scholarship Foundation
Institute of Museum Services
~Inter-American Foundation’ ,
International Development:Corporation Agency
James Madison Memorial Fellowship Foundation
Japan-United States Friendship Commission
Merit Systems Protection Board
Navajo Hopi Indian Relocation Commission
National Capital Planning-. Commission
Office of Special Counsel’
Overseas Private Investment Corporatlon
Panama Canal Commission
Pennsylvania Avenue Development Corporatlon
Peace Corps .
. Selective Service System
Tennessee Valley Authority
United States Metric Board
United States Information Agency
 United States International Development Cooperatlon Agency
United States National Commission
on Libraries and Information Science
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EXECUTIVE OFFICE OF THE PRESIDENT

| ,
11-Jan-1994 .05:51pm
TO: Sally Katzen

FROM: Carel H. Rasco -
Economic and Domestic Policy

SUBJECT: Condit letter vou sent

!

I am fine on the letter except that now that I have begun to
absorb just what the unfunded mandate E.0. does and does not do, I
think we have some education to do so as not to have people really
yelling at us. I would suggest we come up with a phrase to use in
letters/talks/etc. like this letter that says something like "The
Order stresses the importane of reducing non-statutory unfunded
mandates........" :

Thanks.
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EXECUTIVE é)FFICE OF THE PRESIDENT
QFFICE OF 'MANAGEMENT AND BUDGET
WABHINGTON, D.C, 20803

. THE DIRECTON

Honorabla Gary A, Condit
U.S. House of Representatives
Washington, D.C,  20515-6131

Deay CQngreszman Condit:

Thank you for your 1atter on the issue of unfunded Fedsral
mandates, a matter of great importance to this Administration,

As you noted, during my testimony bkefore the House
Government Operatioﬁs Committee on October 21st, I commented that
there wvas a group within the White House that was considering
what steps, if any, the Administration should take. One of the
-results of that effort was Executive Order No, 12875, "Enhanaing 1Aff’
bu&tne Intergovernmental Partnership," which the President signed angy :
5hﬁ° ., October 26, 1993.’§;%3T%;der stresses the impertance of regdueing

e uniunded mandates™dn creasing flexibility for State and local
waivers, : ,

We have continued to follow the issue of unfunded mandates
and are conmmitted to working with State, local and tribal
officials early in the development of Federal ragulatory polioy.
Ags you know, on December éth, wa held tha first of a aeries of
conferences on the Federal government's regulatory partnership
with gtate, local, and tribal govarnmente.

We would be happy te arrange a meeting for the Congressional
Caucus on Unfunded Mandataes with Iintereated persons in the white

House to hear what you are deing. I will have my staff call your
contacts to decide on a mutually convenient time,

8incerely,

» F Panetta


http:manciat.es

SENI BY:OMB CU

¥

GARY A. CONDIT

¢ 1B DeptRict, Cavirognia

,COMMITTEE CN AGRICULTURE

SURSOMMITYEE ON
COTTON, RICE, AND SUGAR

SUBCOMMITTEE ON

LIVESTOTK, JAIRY, AND POULTRY

COMMITTEE ON

© GOVERNMENY GPERATIONS

SUBCOMMITTEE ON
-AOVEANMENT INFORMATIGN,
. JUSTICE, AND AGRICULTURE

SUBCOMMITTEE ON
-GOVERNMENT ACTIVITIES
AND TRANZPORTATION
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Touge of Representatives
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Office of Management and Budgat
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17th Street & Pennsylvania Avenue, N, W.

‘Washington, D.C.

20503

Dear Director Panetta:

Washington, BE 20515-0518 FRI¥
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\ |

I am following up wath you on the issue of unfunded federal
mandates, a matter of great importance to me and many other
nembers of Congress.

on Octoper 21, in testimony bzfore the House Government
Operations Committee, you informed me that the Administration is
in the process of assembling a task force to study this issue.
It is my understanding that the task force will include the
Natienal Economic Council, the Office of Managamant and Budget

and the president’s

advisor for intergovernmental affairs.

. As you know, I have formed the Congressional Caucus on
7 Unfunded Mandates, a bipartisan group of 83 members of Congress
' who are committed to finding a remsdy to thie growing problem.
In order to achieve a consensus on solutions to this issue, I
would like to arrange a meeting ketwean the Administraticn’s task
force and the membershlp of the Congressional Cmucus on Unfunded

Mandates.

Should a meeting between ths Adnministration’s task force and
the Congrassional Caucus on Unfunded Mandates be.possible, please
contact me or have your sataff contact either Steve Jones orﬁmike
Dayton of my staff at (vaa) 225-6131.

Sincerely,

; C__'t-
‘ GARY A. CONDIT b
' Menmber of Congress

GAC/ sy |

1
THIS STAT!GNERY BRINTED QH PAPER MADE OF RECYCLED PIBERS
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Honorable Gary A. Condit
U.S. House of Representatives
Washington, D.C. 20515-6131
Dear Congressman Condit: i
Thank you for your lefter on the issue of unfunded Federal
mandates, a matter of great importance to this Administration.

As you noted, during my testimony before the House
Government Operations Committee on October 21st, I commented that
there was a group within the White House that was ‘considering
what steps, if any, the Administration should take. One of the
results of that effort was| Executive Order No. 12875, "Enhancing
the Intergovernmental Partnership," which the President signed on
October 26, 1993. The Order stresses the importance of reducing
non-statutory unfunded mandates and increasing flexibility for
State and local waivers.

We have continued to follow the issue of unfunded mandates
and are committed to working with State, local and tribal
officials early in the development of Federal regulatory policy. -
As you know, on December 6th, we held the first of a series of
conferences on the Federal. government’s regulatory partnershlp
with State, local, and trlbal governments.

We would be happy to arrange a meeting for the Congressional
Caucus on Unfunded Mandates with interested persons in the White
House to hear what you are: doing. I will have my staff call your
contacts to decide on a mutually convenient time.

Sincerely,
Original Signed By
Leon E. Panetta

Leon E. Panetta
Director

cc: Official File -A/OIRA,
DO Records - #043987

Ms. Hale ’
Ms. Rasco

DO Chron '
LA %
Mr. Damus :
Mr. Angell :

Ms. Katzen

Mr. MacRae

Mr. Morrall
OIRA:SKatzen/01/10/93
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GARY A. CONDIT
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GOVERNMENT ACTIVITIES
AND TRANSPORTATION
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COMMITTEE ON 19 : : 1 . (209) §27-1914
GOVERNMENT OPERATIONS oust Uf chregcntatlhcs 187 DisTRICY
g Tow Faee:
SUBCO . i o \ - ! "
GovimmEnT mroRsATON Washington, BE 20515-0518
JUSTICE. AND AGRICULTURE \
SUBCOMMITTEE ON . November 17 , 19 9 3

Director Leon E Panetta

Director :

Office of Management and Budget

01d Executive Office Building

17th Street & Pennsylvania Avenue, N.W.
Washington, D.C. 20503

Dear Director Panetta:

‘ I am following up with you on the issue of unfunded federal
mandates, a matter of great importance to me and many other ‘
members of Congress.

On October 21, in testimony bzfore the House Government
Operations Committee, you informed me that the Administration is
in the process of assembling a task force to study this issue.-
It is my understanding that the task force will include the
National Economic Council, the Office of Management and Budget
and the president’s advisor for intergovernmental affairs.

As you know, I have formed the Congressional Caucus on
Unfunded Mandates, a bipartisan group of 83 members of Congress
who are committed to finding a remedy to this growing problem.

In order to achieve a consensus on solutions to this issue, I
would like to arrange a meeting between the Administration’s task
force and the membership of the Congressional Caucus on Unfunded
Mandates. : “

Should a meeting between the Administration‘s task force and
the Congressional Caucus on Unfunded Mandates be.possible, please
contact me or have your staff contact either Steve Jones or -Mike

Dayton of my staff at (202) 225-6131.

3

Sincerely,

? GARY 2. CONDIT b
l Member of Congress

GAC/s7)

n ) ' 1123 LonewoRTs Busiome
Woasriniron, OC 20515-05 18
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JUSTICE. AND AGRICULTURE . : \

GOVERNMEKRT ACTIVITIES
_ AND TRANSPORTATION

SUBCOMMITTEE ON NOYember 17 , 1993
Director Leon E Panetta K
Director :
Office of Management and Budget
01d Executive Office Building
17th Street & Pennsylvania Avenue, N.W.
Washington, D.C. 20503

Dear Director Panetta:

I am following up with you on the issue of unfunded federal
.mandates, a matter of great importance to me and many other
members of Congress.

On October 21, in testimony before the House Government
Operations Committee, you informed me that the Administration is
in the process of assembling a task force to study this issue.
It is my understanding that the task force will include the
National Economic Council, the Office of Management and Budget
and the president’s advisor for 1nterﬂovernmental affairs.

As you know, I have formed the Congressional Caucus on
Unfunded Mandates, a bipartisan group of 83 members of Congress
who are committed to finding a remedy to this growing problem.

In order to achieve a consensus on solutions to this issue, I
would like to arrange a meeting between the Administration’s task
force -and the membership of the Congressional Caucus on Unfunded
Mandates.

Should a meetlng between the Administration’s task force and
the Congressional Caucus on Unfunded Mandates be possible, please
contact me or have your staff contact either Steve Jones or Mike
Dayton of my staff at (202) 225-6131. ,

Sincerely,

: GARY A. CONDIT E>
Member of Congress

GAC/s]
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. THE WHITE HOUSE

WASH NGTONﬁﬁ'

- February 17, 1994

fujﬁﬁv ~

TO: Vice President Gore
FROM: Carol H. Raéco(f}%@ . g
Assistant to “the. Ptesident for Domestic Policy

*éf, . SUBJECT: Unfunded mandates w;

At the recent roundtable discussion with the National Governors’
Association, the issue of unfunded mandates was, as you know,
discussed by numerous governors. One of the President’s:
résponses was to point out that you are worklng on this issue
fthrough the National Performance Review.

‘The issue is one that I find very perplexing; certalnly from the
‘state perspective I remember only too well what. these "mandates"
'do to the state budget and the ability of the governor to set
prlorltles.‘ On the other hand; I also know that prohlbltlcn of
all unfunded mandates will tie our hands in the federal
government in carrylng out priorities we feel are 1mportant.

It seems that frequently I hear of divisions within the .
administration discussing the unfunded mandate issue. I would
like to suggest that we try to inventory all divisions working on
this issue and call a meeting. I do know that theée NGA has
forwarded a proposal for a meeting on the matter, and at a
minimum we need to discuss that proposal.

Please advise. Thank you.

- jl,& \k Tj’ Y‘u

| \)\W\\(\W\AM{J
CUraundodes .
@\ A gt \«\QC § t(Jl

| RN v L Ty
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MEETING ON FEDERALISM . ;

The Issue
American federalism is built on tﬁe mutual trust and respect of federal, state, and local
governments. This produces a partnership based on the voice of the people. Our governments

work for the people through glected officials with highly decentralized methods of administration,

and management, whereby state and local governments actually run most govemnment programs.
The system 2lso demands great flexibility to adjust to new priorities, policies, and economic

circumstarces.

These principles are now being scﬁoﬁsly eroded by a philosophy that one size fits all, that federal
“elected officials know better what is right for 50 very different states and 39,000 local

governments.

Qur system of govemment is being etoded by an increasing separation between those who make
the law and those who implement the law. Unfunded federal laws are now being imposed on state
and local governments by the federal government and the courts that drematically distort locally-

determined priorities, [ -

The differences are not over goals and objectives, but methods, procedures, and resources to meet
the goals. Nearly all elected officials istrangly support national goals for clean air and water, safe
highways and wotkplaces, voting rigﬁts, and specific attention to the poor and those with special
needs. However, they differ substantially on methods and‘ what Jevel of gavernment should fund

programs.

The strong national influence of non-elected public and special interest groups, the cost of

campaign finance, and instantaneous Sound-byte journalism only add to the cwrent problems of
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federalism, especially the unique parinetship. The basic tenants of federalism are also being
seriously challenged in this era of a real freeze in spending by all governments. This is increasing

the shifts to lower levels of governments and "credit card federalism.”

If Congress can no longer pay its fair share of the governance parmership, the payment issue
cannot be left to the courts to referee state and local cost allocations. This is now breeding

resentment and rebellion against the original lawmakers — Congress itself,

State and local resistance is now focused on unfunded federal mandates with an emphasis on
"upfunded.” There is a new House C#ucus on vnfunded mandates with 84 members that recently
and successfully insisted on a cost-benefit analysis for EPA mandates. This effort is supported by

every state and local orpanizstion of elected officials. Congress cannot ignore such a coalition!

Now is the time to convene a meeting of the elected members of our government to discuss these

problems and unfunded mandates in particulss,

Purpose

The purpose of the meeting would be to adopt a concept that could be enacted as 3 bill that

would do the following. | |

1. Establish a consultation process iwm; state and local officials that Congress would follow in
enacting legislation. While, this cbviously could not be enforced, it would help to change the
"eulture™: of Congress. It could be similar to the mandates executive order that was released
by the administration. This consultation process could become the preamble of a mandate bill,

2. Provide guidelines to significantly reduce the number of unfunded mandates. It could include

the following provisions:
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a. Language that would state ti\at Congress would no longer enact mandates without the
appropriaic revenues.
b. Requirement that CBO would provide 8 cost estimate on all mandates above z.g. 25
million. There would be a point of order on the floor of the House and Senate in there
Wwas 0o cost estimate.
¢. Establithment of a pago tracking system for mandatcs whereby CBO would provide a
baseline on the cost of manc}ates and Congress could only enact additional mandates If
they were 10 repeal athers of equal costs.
3. The legislation would 3lso include clarifying language that state and local elected officials and
their organizations may consult 'évith federal agencies on proposed legislation or regulations

without violating the federal Advisory Committee Act or the Administrative Procedure Act,

* The intent would be to have a conceét paper an this proposed bill which would be the basis of the
meeting. [t would be hoped that an sgreement would be made in the mesting on the broad
pararhetem of the legislation coupled with a timeframe to enact the proposed legislation.

. ‘ T

Participating, Convening. and Timing

The 2-4 hour meeting wéuld be co:ivcncd jointly by the President and Congressional leadership
On a bipartisan basis. It could be held late spring or carly summer, but prior to the July NGA
meeting. The President, Senator Mitchell, Senator Dole, Speaker Foley, Minority Leader
Michael, and the chairman and ranking minority members of the two Govermnment Operations
Committees, which have jurisdicﬂm? over the Jegislation would be involved, Finallj?, it would

include two representatives of each of the seven state and local organizations.



i

Ap;jril 27, 1994 APR 28 RECT

MEMORANDUM FOR JACK QUINN
CAROL RASCO
MARCIA HALE |
SALLY KATZEN :
BARBARA CHOW -

FROM PAUL WEINSTEIN
' KUMIKI GIBSONV

THEUNDED MANDATEA:
DM K] ‘

SUBJECT: PROPOSED SECOND DEGREE

t

Pursuant to our discussion at last week's meeting, attached
is draft language that may serve as-an alternative ‘amendment to
the Kempthorne unfunded mandates bill. Title I simply codifies
portions of Executive Order No. 12875, "Enhancing
Intergovernmental Partnerships." ‘

Title II is a derivative of Moran's unfunded mandates bill
in that it requires a Congressional Budget Office ("CBO")
analysis for all bills and resolutions. It differs from Moran,
however, in one important respect: our language limits the use
of a point of order. Under Moran's bill, a point of order can be
raised if the costs of an unfunded mandate is not included in the
CBO report accompanying a proposed bill or resolution. Our
language allows such a point of order only where CBO has
conducted an analysis of thé benefits of the mandates to society
and the costs of not imposing the mandate.

This approach tightens:present law by requiring some type of
CBO analysis, ‘but limits through an escape clause the potential
for Congressional gridlock that exists in Kempthorne's and
Moran's bills. We believe that this approach may be an
acceptable alternative for certain supporters of Kempthorne and
Moran. ;

Please review the lang@age and lét us know what you think.



SECOND DEGREE AMENDMENT ON UNFUNDED MANDATES

BE IT ENACTED BY THE SENATE AND THE HOUSE OF
REPRESENTATIVES OF THE 'UNITED STATES OF AMERICA IN
CONGRESS ASSEMBLED,

PURPOSE: THE FEDERAL GOVERNMENT IS CHARGED WITH
PROTECTING THE HEALTH AND SAFETY, AS WELL AS PROMOTING
OTHER NATIONAL INTERESTS, OF THE AMERICAN PEOPLE.
HOWEVER, THE CUMULATIVE EFFECT OF UNFUNDED FEDERAL
REQUIREMENTS HAS INCREASINGLY STRAINED THE BUDGETS OF
STATES, LOCAL, AND TRIBAL GOVERNMENTS.

TITLE I

~SECTION 101: REDUCTIONLOF UNFUNDED NON-STATUTORY
FEDERAL REQUIREMENTS : : =

TO THE EXTENT FEASIBLE AND PERMITTED BY LAW, NO
EXECUTIVE DEPARTMENT OR AGENCY ("AGENCY") SHALL
PROMULGATE ANY REGULATION THAT IS NOT REQUIRED BY
STATUTE AND THAT CREATES A MANDATE UPON A STATE, LOCAL,
OR TRIBAL GOVERNMENT UNLESS --

(A) FUNDS NECESSARY TO PAY THE DIRECT COSTS INCURRED
BY THE STATE, LOCAL, OR TRIBAL GOVERNMENT IN COMPLYING
WITH THE MANDATE ARE PROVIDED BY THE FEDERAL
GOVERNMENT; OR :

(B) THE AGENCY, PRIOR :TO THE FORMAL PROMULGATION OF
THE REGULATION CONTAINING THE PROPOSED MANDATE,
PROVIDES TO THE DIRECTOR OF THE OFFICE OF MANAGEMENT
AND BUDGET A DESCRIPTION OF THE EXTENT OF THE AGENCY'S
PRIOR CONSULTATION WITH REPRESENTATIVES OF AFFECTED
STATE, LOCAL, AND TRIBAL GOVERNMENTS; THE NATURE OF
THEIR CONCERNS; ANY WRITTEN COMMUNICATIONS SUBMITTED TO
THE AGENCY BY SUCH UNITS OF GOVERNMENT; AND THE
AGENCY'S POSITION SUPPORTING THE NEED TO ISSUE THE
REGULATION CONTAINING THE MANDATE.

TITLE II !

SECTION 101: BUDGETARY ANALYSIS AND INTERGOVERNMENTAL
REFORM ACT i

(1) EXCEPT AS PROVIDED {IN PARAGRAPH (2), WHENEVER A
COMMITTEE OF EITHER HOUSE REPORTS A BILL OR RESOLUTION
OF A PUBLIC CHARACTER TO ITS HOUSE THAT IMPOSES AN
UNFUNDED REQUIREMENT UPON STATE, LOCAL, OR TRIBAL
GOVERNMENTS, THE REPORT ACCOMPANYING THE BILL SHALL
CONTAIN AN ANALYSIS PREPARED BY THE CONGRESSIONAL
BUDGET OFFICE ("CBO") DETAILING TO THE EXTENT
FEASIBLE, THE FOLLOWING -

i



(A) THE STATE, LOCAL, AND TRIBAL EXPENDITURES NECESSARY
TO COMPLY WITH THE PROPOSED UNFUNDED REQUIREMENT:;

(B) THE BENEFITS TO THE AMERICAN PEOPLE OF IMPOSING THE
PROPOSED UNFUNDED REQUIREMENT UPON STATE, LOCAL, AND
TRIBAL GOVERNMENTS; AND

(C) THE COSTS TO THE AMERICAN PEOPLE OF NOT IMPOSING
THE PROPOSED UNFUNDED REQUIREMENT UPON STATE, LOCAL,
AND TRIBAL GOVERNMENTS,

(2) 'THE REQUIREMENTS OF PARAGRAPH (1) SHALL NOT APPLY
TO ANY BILL OR.-RESOLUTION WITH RESPECT TO WHICH THE
DIRECTOR OF THE CBO CERTIFIES IN WRITING TO THE
CHAIRMAN OF THE COMMITTEE REPORTING THE BILL RO
RESOLUTION THAT THE EXPENDITURES NECESSARY TO IMPLEMENT
SUCH LEGISLATION DURING THE FIRST THREE YEARS WILL NOT
EXCEED $50,000,000 IN THE AGGREGATE AND DURING THE
FIRST FIVE YEARS WILL NOT EXCEED $100,000,000 IN THE
AGGREGATE. FOR THIS PURPOSE, A YEAR SHALL BE“A PERIOD
OF THREE HUNDRED.AND SIXTY-FIVE CONSECUTIVE DAYS.

(3) THE BILL OR RESOLUTION UNDER CONSIDERATION SHALL
BE SUBJECT TO A POINT OF ORDER WHERE CBO HAS NOT
PREPARED THE ANALYSIS REQUIRED IN PARAGRAPH (1) (A)
PROVIDED THAT THE CBO REPORT INCLUDES THE ANALYSIS
REQUIRED UNDER PARAGRAPHS 1(B) AND 1(C).

SECTION 102: EXERCISE OF RULEMAKING POWERS
THE PROVISIONS OF THIS TITLE ARE ENACTED BY CONGRESS --

(1) AS AN EXERCISE OF THE RULEMAKING POWER OF THE HOUSE
OF REPRESENTATIVES AND;THE SENATE, RESPECTIVELY, AND AS
SUCH THEY SHALL BE CONSIDERED AS PART OF THE RULES OF
EACH HOUSE, RESPECTIVELY, AND SUCH RULES SHALL
SUPERSEDE OTHER RULES ONLY TO THE EXTENT THAT THEY ARE
INCONSISTENT THEREWITH; AND

(2) WITH FULL RECOGNITION OF THE CONSTITUTIONAL RIGHT
OF EITHER HOUSE TO CHANGE SUCH RULES (SO FAR AS
RELATING TO SUCH HOUSE) AT ANY TIME, IN THE SAME
MANNER, AND TO THE SAME EXTENT AS IN THE CASE OF ANY
OTHER RULE OF SUCH HOUSE.

SEC. 103 EFFECTIVE DATE.

THIS TITLE SHALL APPLY TO ANY BILL OR RESOLUTION
ORDERED OR REPORTED BY ANY COMMITTEE OF THE HOUSE OF
REPRESENTATIVES OR OF THE SENATE AFTER THE DATE OF
ENACTMENT OF THIS ACT.
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THE WHITE HOUSE -

WASHINGTON

May 5, 1994

MR PRESIDENT:

Attached is a decision memo from Carol Rasco,
Bob Rubln, Jack Quinn and Leon Panetta on a
--roach for dealing with :

3%, legislation that is lxkely
Senator Glenn’s Government

Affalrs COmmlttee by the end of the month.

' Two prmncmpal alternatives have been

introduced, a Kempthorne bill that your
advisors regard as unacceptable, and a more
moderate bill known by its acronym: FAIR.

Carol, Bob, Jack and Leon are seeking your
approval to open up discussions with the key
sponsors of the FAIR bill to see if they
would agree to certain modifications in
exchange for Administration backing. Marcia
Hale and the NEC prlnc1pals support this
strategy.

I have cirpulated this memo to George,
Gergen, Gearan, Marcia, Pat Griffin and
Katie. I am sending it up to you now because
I understand that you are meeting with Leon
and Bob this afternoon.

Approve \\\,

discussions> Disapprove Discuss

tern
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MEMORANDUM FOR THE PRESIDENT
THE VICE PRESIDENT

FROM: CAROL RASCO :
ROBERT RUBIN !
JACK QUINN .
LEON E. PANETTA

SUBJECT: UNFUNDED NLANDATES LEGISLATION

ACTION-FORCING EVENT

Later this month, Senator Glenn is planning to markup unfunded mandates legislation
that we believe is likely to pass the Senate this year. In the House two bills are coming close
to having enough cosponsors for a discharge petition. The National Governors Association
(NGA), U.S. Conference of Mayors, and other State and local organizations have been
seeking our position on a variety of legislative proposals. While all the bills introduced to

date have considerable drawbacks, we believe it is important that the Administration become

engaged in the process. The objective would be to propose amendments to more moderate .
bills that would make them acceptable to the Administration, improve their chances for

passage, and therefore, prevent more extreme legislation from moving through the House and
Senate. ‘ ‘

BACKGROUND

As you know, there has been growing support on Capitol Hill for legislation that
would stop (or at least slow down) federal legislation and regulations that impose unfunded
mandates on State, local and tribal governments. The momentum is being fueled by
conservative Members of Congress (who are not great fans of the underlying legislation that
provoke unfunded mandates in the first place); the associations of state and local elected
officials (including the NGA and the U.S. Conference of Mayors) who are under great
pressure to meet increasing demands with increasingly limited resources; and, more recently,
some of the more moderate Members of Congress who want to be able to cast a vote against
federal mandates and/or in favor of local prerogatives before facing reelection this fall.

1

o
i

i



" Kempthomne Bill

The most popular is Senator Ke‘mpthornc’s bill, which now has 54 cosponsors in the
Senate and 221 cosponsors for the House counterpart. This bill provides that a state or local
government need not comply with a Federal unfunded mandate uniess the Federal
Government pays the direct cost of the mandate —— i.e., no'money, no mandate. The White
House advisors who have followed this issue agree that this is totally unacceptable.

FAIR Bill

Several more moderate Members of Congress (Moran, Goodling, Dorgan and
Domenici) have sponsored an alternative entitled the "Fiscal Accountability and
Intergovernmental Reform Act” (the'"FAIR Act"), which has some real problems but is
clearly preferable to the Kempthomne bill. The sponsors of the FAIR bill (which has 243
cosponsors in the House and 6 in the Senate) believe that if the Administration supports their
bill, they can attract enough of the moderates to enable FAIR to be a viable alternative to
Kempthome. They are willing to make some changes to their bill to get our support, but they
warn that there is not a lot of room ‘to negotiate because some of their supporters are already
_saying that the FAIR bill is too weak i in companson with Kempthome.

PROPOSED AMENDMENTS

We set forth below a list of proposed changes to the FAIR bill which we believe
would limit its potential for creating Congressional grnidlock. It must be recognized that if
some of these are accepted by the FAIR sponsors (we have no illusions that all would be
accepted), the Administration would be expected to announce its support for the modified
- FAIR bill. While Administration support for FAIR may please some Governors and Mayors,
only your support for Senator Kempthomne's bill would satisfy them completely. In addition,
endorsing FAIR or Senator Kempthome's bill will not be well received by the public interest
groups and the more liberal Members of Congress, even if we undertake a substantlal
outreach effort.

Provisions: Relating to the Legislative Branch

Title I of the FAIR bill involves legislation and requires that Committee reports
accompanying bills with unfunded mandates include a Congressional Budget Office (CBO)
analysis of 1) compliance costs for. State and local governments and for private businesses,
and 2) the effects on economic growth and competitiveness. The analysis is required if the
costs exceed $50 million in three years or $100 million in five years. Lack of the CBO
analysis would subject a bill to a point-of-order.



- Proposed Changes

® Specify that only bills with unfunded mandates that exceed the dollar threshold of at least
$100 million per year would require an estimate of the cost of the mandate ~~ This would be
consistent with the dollar threshold in the Executive Order on Regulatory Planning and ‘
Review.

® Delete the requirement to study thc macroeconomic effects - thc effect would hardly be
measurable unless the bill had effects of billions of dollars a year

® Delete the requirement to study private sector costs —— the focus of the legislation should
be on reducing mandates on State and local governments.

e Modify the point-of-order provision to require the committee(s) that report the bill to
provide an estimate of the costs; charge CBO with the responsibility of reviewing that
estimate and reporting back to the Congress; permit a point-of-order if the CBO review is
not completed within 30/45 days after the bill is reported —~ otherwise non-elected officials
could block elected officials from voting on important legislation indefinitely); clarify that the
point—of-order can be overruled by a smp!c majority; and provide an escape clause for
emergency leglslatlon

® Add as a requirement an analysis of the benefits to the public of imposing the proposed
unfunded mandate and the cost to the public of not imposing the mandate ~~ to ensure that
the floor debate includes consideration of the advantages of the mandate and is not based
solely on cost data. :

® Delay the effective date of the Act for one year or until the term "mandate” is defined and
protocols are developed for estimating the costs/benefits of such mandates ~~ there are very
difficult questions of definition, methodology and development of data bases, some of which
we have asked the Advisory Commission on Intergovernmental Relations (ACIR) to study.

® Include a three year sunset provision after the effective date of the Act.

Provisions Relating to the Executive Branch

Title II of the FAIR bill requires agencies to prepare for each notice of proposed
rulemaking and each final regulation, and for each "other major federal action affecting the
economy” an estimate of the effects of the proposed rule or action on local government
resources, an estimate of the costs of private sector compliance, and the effect on economic
growth, full employment, and international competitiveness.

i Proposed Changes

i




e Impose a dollar threshold -— $100 }nillion annual effect on the economy, the same as in
our Executive Order. “

® Delete the requirement to study the macroeconomic effects ~— see above.

® Delete "other major federal action affecting the economy” -~ too broad, covering
enforcement actions, etc.

® Provide that nothing required by this section can be the basis for judicial review ——
standard protection from nuisance suits or generally clogging the courts with process—based
suits. ‘ : :

RECOMMENDATION
. It is our recommendation that the Administration immediatély begin discussions with

the chief sponsors of the FAIR bill —— to be preceded by a consultation with the NGA and
Conference of Mayors —- to see if they would be willing to accept our proposed changes to
the legislation. In return for consenting to our changes, we would offer our support for FAIR
as modified. We have discussed this approach with Marcia Hale and the NEC principals, and
they concur in this recommendation.
DECISION

‘Please indicate below how ybu would like us to proceed.

Approve i

Discuss Further
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CENTER ON BUDGET
AND POLICY PRIORITIES

MANDATE RELIEF FOR STATE AND
LOCAL GOVERNMENTS
|

by Jim St. George

State and local governments across the country have been struggling for
several years with budget deficits. Although the recent recession was partiaily
responsible for the fiscal problems state and local governments have faced, fiscal
difficulties will last in manv areas even as the recovery continues. A range of
potential causes for these structural deficits have been identified, including loss of
federal funds, escalating costs of Medicaid and other health care costs, and outdated
state tax systems that do not réflect the economy of the 1990s and are unable to
generate needed revenue efficientlv and effecuvely

i

Another potential cause of the .fiscal distress state and local goveinments have
faced, and the focus of much recent attention, is the growth of unfunded federal
mandates — requirements on state and local governments imposed by the federal
government without accompanving funds. State and local officials point out that the
practice of requiring state and local governments to meet federally-established goals..
has increased substantially in the last two decades. In response, a number of these
officials are supporting legislative proposals that would release state and local
governments from any legal obligation to obey mandates for which the federal
government does not provide full funding and. in the Senate version, require the
Congressional Budget Office to estimate the cost to individual state and local

governments of any bill that would impose a mandate on them. Such a solution
raises serious concerns.

i

The requirement for cost estimates identifying the impact of mandate
legislation on each state government and local government would prove impossible.
to accomplish in practice. Moreover, the major proposals, Senator Dirk Kempthorne's

" See in particular Financing State Government in the 1990s, National Governor's Association, et al.,
1994. The study suggests that one cause of state fiscal problems is the fact that states have not
updated their revenue systems to reflect the changing American economy. For example, consumers
buy a far larger share of services relative to goods than they did 30 years ago. Yet state sales taxes
typically apply to only a limited number of services. One result — along with a potential tax.
advantage for providers of services over those who produce goods — is that most states’ sales taxes
generate less revenue for each dollar of total consumption than they previously did. Another example
of economic change cited in the report that has not been matched by appropriate fiscal reforms is the
increasing prevalence of biisinesses operating across state and national borders.
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"Community Regulatory Relief Act" (S -993) and Representaﬂve Gary Condit’s
"Federal Mandate Relief Act of 1993" (H.R. 140), would likely lead to increased
gridlock, seriously limiting the federal government’s ability to respond to certain
needs. They also would open the door to costly litigation and greater judicial
intervention in policymaking. And they could create perverse incentives for states
and localities to avoid addressing problems in areas that might become the subject of
fully-funded federal mandate legislation sometime in the future. Jurisdictions that
have done the least to address various problems would be more generously funded
than those that have acted in-advance of federal requirements. State and local
governments would likely become less willing to act as_"laboratories for democracy;"
instead they likely would delay initiatives until Congtess required and paid for them,
and when Congress did so, states and localmes would have incentives to- exaggerate
the cost of compliance.

Types of Federal Mandates |

Before describing the pracucal problems of the Kempthorne and Condit
proposals, it may be useful to identify some of the more recent federal actions that
are considered unfunded mandates. All told, the National Conference of State
Legislatures has identified nearly 200 mandates in federal law. Many of the most
important pieces of legislation in recent years have at least some impact on state and
local governments and would have been covered bv a kempd10rne- or Condit-type
ban on unfunded mandates.. | '

A number of unfunded mandates apply to state and local governments as
employers; thus the Family and Medical Leave Act applies to state and local
governments as well as private émployers.”® Several recent unfunded mandates stem
from legislation designed to reduce crime and enhance public safety. Examples
include the Brady bill, which requires that states provide an on-line, computerized
criminal records data base to facilitate a national criminal background check system
over the next five years, and the National Child Protection Act, which requires states

to report child abuse information to the same background check system. Improving
~access to government services and guaranteeing civil rights may also be considered
unfunded mandates. Thus the "Motor Voter" bill and the Americans with Disabilities
Act, each of which places various requirements on state and local governments, are
identified as unfunded mandates. Finally, a major category of often-controversial

i

|
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? The National Conference of State Leglslature s Mandate Catalogue also identifies unfunded
mandates that have been in effect for many years. Other federal legislation identified as unfunded
mandates that is associated with states’ role as employers includes comphance with child labor,
minimum wage, and antl-d:scmmnanon laws. '



mandates relate to environmental concerns, such as the Clean Air Act that requires
state and local officials to estabhsh pollution control strategxes

Cost Estimates for Mahdateé

Central to any requirement for full funding of federal mandates is the need for
timely, accurate projections of the costs to state and local governments. The
Kempthorne proposal requires CBO to prepare "an economic analysis" of the effects
of complying with a proposed: mandate "by each State government and by each local
government.” While CBO currently estimates the aggregate cost to state and local
governments for a large number of proposals each year, the requirement for a cost
estimate for individual state and local governments would be a massive expansion of
responsibilities for CBO.*

Estimating the costs of various proposals on a state-by-state basis requires
detailed information on the specific issue at hand for each state, data that often are
simply unavailable. Moreover, because of the lack of appropriate data bases with
state-level information and the wide range of issues that affect state and local
governments, it is not possible to establish a single estimating methodology
applicable to most or all bills. Instead, CBO staff would have to address each bill or
subject area separately to 1dent1fy and locate relevant data. This can be a timely and
‘costly endeavor the results of Wh_lCh are sometlmes of margmal value.

A related difficulty in estimating the state-by-state cost of fully funding
mandates is that the best — and often the only — source of information on the
specific characteristics of a staté or region may be state officials themselves. If
officials know that the cost will be fully funded by the federal government, they
clearly will have an interest in mﬂatmg the potential cost. Using such self-interested
sources could affect the accuracy of estimates.

i

* The major pracncal difference between the Condit and Kempthorne proposals is the absence of
any mention of cost estimates from the Condit bill. In order to fully fund mandates, however,
Congress would clearly require more accurate cost estimates than currently produced by CBO.

-* The requirement for "economic analysis" could be interpreted as requiring estimates not just on
the direct cost of a mandate, but also on the ecoriomic impact of policies insofar as they are likely to
have an impact on state and local revenue. Such analysis would include potential job gains or losses;
changes in property use and value, and changes in consumption levels or patterns. The economic
impact of policy is extraordinarily difficult to ascertain even on a national level; CBO attempts such
estimates on only a few major bills each year. No amount of new resources would enable CBO — or
any other agency — to estimate such impacts accurately.
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The difficulty of doing state-by-state analysis, however, is only the tip of the.-
iceberg. Analyzmg the potential cost to each of the more than 80,000 local
‘governments in the United States would be a task of unimaginable proportions; CBO
director Reischauer has called it xmpossxble in any practical sense.”® Although such
cost estimates, if feasible to produce would entail an enormous increase in workload -
for CBO, the Kempthorne proposal includes no increase in funding for the agency.
One might say that the bill itself is an unfunded mandate, albeit on CBO rather than
on state and local governments, In practice, the reqmrement would frequently bring.
the legislative process to a halt

)

“d

The Cost — and Inefficiency — of Full Funding

Even if the availability of data and appropriate models were not
insurmountable hurdles, requiring full funding for all federal mandates could
ultimately increase the total cost to society of accomplishing national goals. The
Xempthorne and Condit proposals establish an open-ended commitment for federal
funds: a law would be binding on states and localities only if "all funds necessary”
are provided. For instance, establishing a computerized national background check
envisioned in the Brady bill and supported by many gun control advocates and
opponents alike requires the full cooperation of every law enforcement agency in the
country. If Congress is serious about having such a system operat1onal in five years,
it cannot allow iocal sheriffs just to opt out, claiming their funding did not fully cover
‘heir costs. If the ban on unfunded mandates had been in effect when the Brady bill
were enacted, Congress would have to ensure that it fully supported the reported cost
of compiliance. Failure to support the cost reported by local officiais could leave the
effort to establish the background check system in limbo as courts attempted to
determine whether individual local governments were obligated to participate or
whether more federal funds wouid be required.. This would be akin to éstablishing a
new entitlement for state and local governments, with all the well-known dlfflculnes
in limiting the cost of such open—ended commitments. « - -

The total cost of full funding of federal mandates could also be driven up by
the perverse incentives state and local governments would face under an unfunded
mandate ban. The Kempthorne bill, for instance, defines the cost of a mandate as the
amount in excess of what "the State or local government would incur in carrying out Q
that activity in the absence of the regulatlon What a governmental body would do
in the absence of federal action is, in fact, impossible to know. Instead. the practical
effect of such a requirement is to reimburse state and local governments for the full

|

, |
* Testimony of Robert D. Reischauer, Director. Congressmnai Budget Office, before the U.S. Senate
Committee on Governmental Affalrs April 28, 1994.

4



cost of compliance less any costs they were bearing before the mandate was imposed.
Since the greatest subsidies for any mandate would go to governments that have -
previously done the least in the area in question, there would be an incentive for
state and local governments to delay action on issues they otherwise would plan to~ .-
address if there were a reasonable chance-of federal action in the future. More timely
action would reduce their ultimate federal reimbursement, presumably in perpetuity.

Suppose, for instance, that Congress passes a health reform bill requiring
employers, including state and local governments, to provide health care to their :
employees. If a Kempthorne- or Condit-style ban on unfunded mandates passes first,,
such a reform bill would be considered a mandate requiring federal funding if it is to~ -
be binding. States that already meet the minimum standards established in such a
bill would get no funding, while other states would be rewarded for not providing
health care benefits to their employees in the past. It would not take long for state -
and local government officials to recognize that there are financial advantages to
letting problems fester — creating a national issue that requires a federally funded
mandate —— and penalties for sol*{mg problems too promptly.

Another issue stems from the fact that while state and local officials believe
federal policies are often too controlling in the way they prescribe how particular
goals are to be met, such restrictions tend to be more severe when the federal

o . government prowdes most or all of the fundmg To ensure that federal money is not

squandered and to protect agamst ‘the cyhicism associated ‘with financial abuses,
federal policymakers often place particularly tight restrictions on how federal grants

are monitored and spent. Sometimes this reduces state flexibility in experimenting to
find the most cost-effective way of meeting various goals.

| For example, CBO surveyed a number of local governments to estimate the
cost of requiring that all handicapped people have access to polling places. The
estimates ranged from $845 per county in Georgia, where voters with mobility
impairments would have their polling place changed to an accessible building, to e
$10,000 for the city of Minneapolis, where city officials indicated they would instalta .- =
ramp at every polling place. Arriving at a cost estimate to enable full funding ina
broad range of similar situations would require deciding exactly how local
governments should comply. The practical result in some future cases could be
increased federal prescriptiveness, with the mandates specifying the particular

solutions to be employed. In some cases this could result in greater cost than if state
- and local officials acted independently to.achieve the intent of the legislation.

Finally, the federal costs of various pieces of mandate legislation could grow
beyond the amount necessary to accomplish the identified goal as state and local
governments "game"” the system to maximize their federal payments. If the federal
government must reimburse all d1rect costs of compliance, state legislators might, for
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instance, allocate the time they and thelr staffs spend researching and debatmg
implementing legxslatxon to the cost of the mandate. Establishing and maintaining.
the necessary "cost centers" to allocate the time that was to be reimbursed could be. -
considered a cost of the mandate as well'

One example of how state officials have manipulated federal reimbursements
in recent years is through use of special taxes on health care providers to increase:
federal Medicaid reimbursements. A number of states have been highly creative in
their use of these provider taxes, sufficiently creative that the practice employed by a
number of states was widely considered to be a scam. Ultimately, Congress and the
executive branch had to act to restrict the use of provider taxes. Episodes such as-
this, where states acted aggressively to increase the amount of federal dollars coming
to them, should give pause to anyone who doubts that state or, 1ocal officials would
mampulate funding opportumtles mappropnatelv

Gridlock and Litigation

Given the tight fiscal constraints under which the federal government is
operating, one impact of an unfunded mandate ban would be to hamstring federal
activity across a broad array of policy areas. The time needed to identify specific
fiscal impacts in over 80,000 jurisdictions, along with uncertainty over the accuracy of
those estimates, would be a powerful weapon for those whose pnmarv agenda is to-
obstruct legislation. «

* Advocates of the ban point.out that the proposals would not affect current
legislation, applying only to future proposals. One of the difficulties in recognizing-
the full implications of a ban on future unfunded mandates, however, is that the
items affected would be those for which, by definition, no consensus currently exists.
If a consensus had already developed and been recognized, the mandate would likely
~ already be in place. This suggests that the intent of the legislation mav have more to
do with inhibiting further federal action than with actually addressmg current fiscal
constraints faced by state and 1ocal governments.

Furthermore, it is not entirely true that current mandates would not be
affected by the Kempthorne and Condit proposals. Existing legislation would be
affected when it was reauthorized or amended. Such action would constitute new
legislation; it would cause the existing mandate to fall under the obligation for full
funding. In that way the ban on unfunded mandates could begin to roll back
legislation that reqmres reauthorization and inhibit amending legmlatmn that includes-
mandates already in place. This'could even go to the extent of obstructing passage of
a bill that reduces the cost of compliance for state or local governments. Imagine, for
instance, a mandate that state and local leaders believe places unnecessary and

(
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 inefficient burdens on them. An amendment could address some of their concerns,
but it would trigger a requirement for full funding for any mandate that remained. .
The likely course of action would be to leave the ex1st1ng, more burdensome
requirements in place.

Troubling implications also arise over the implementation of mandates. A new
mandate would be binding on state and local governments only if full funding is.
provided. It may not be immediately apparent, however, whether full funding is in
fact available; the federal government may think it is funding the mandate, but state
or local governments could end up with greater-than-anticipated costs. If an audit,
for example, found that the cost of compliance with a mandate in the previous year
exceeded the federal funds received for that purpose, would that mean that the law -
was not in force, even though officials as well as businesses and individuals acted as
though it had been? -One can imagine a whole new field of litigation opening up to.
determine what the direct costs of a mandate actually were, in order to determine
whether state or local laws were indeed in force. Moreover, individuals and
businesses might be inclined to delay or avoid compliance with mandates altogether
until it was determined that funding was in fact adequate and the law was binding.
Such inaction would, of course, increase the cost of enforcement for states and
localities. Higher enforcement costs, ‘however, could increase the likelihood that
federal funding — premised on an assumptlon of voluntary compliance — would
prove madequate

Benefits to State and Local Goivernments from Federal Tax Expenditures

Proponents of a ban on unfunded federal mandates argue that any justification
* for unfunded mandates evaporated with the demise of general revenue sharing.
They portray the federal government as imposing burdens without providing any
financial support to state and local government. Such an analysis, however, fails to
acknowledge the substantial subsidy for state and local income and property taxes .
implicit in allowing such taxes to be deducted in determining federal income tax
liability. In fiscal year 1994, federal tax expenditures associated with the deduction of
state and local taxes, together with the exclusion of interest income from various
forms of state and local debt, amounted to $66 billion.. By comparison, the U.S..
Conference of Mayors has_estimated the cost of 10 of the largest and muost promment
unfunded mandates in over 300 cities at $6.5 billion.® Given that the population in

® US. Conference of Mayors, Impuct of quunded Federal Mandates on U.S. Cities, October 26, 1993.
The 10 unfunded mandates in the survey covered the Clean Water Act, the Clean Air Act, the
Resource Conservation and Recovery Act, the Safe Drinking Water Act, the Asbestos Hazard
Emergency Response Act of 1988, the Resxdentnal Lead-Based Paint Hazard Reduction Act of 1992, the

(continued...)
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these cities account for half the total ‘population of all cities with at least 30,000
residents, as well as the- p0551b111tv that the self-assessment of burden was over-.
stated, it is certainly possible that the total cost of all unfunded mandates is less than
the benefit of the tax expendlmres :

While the savmgs from these tax expendltures is received dlrectly by taxpayers
rather than state and local govemments the tax expenditure reduces the cost of state.
and local income and property taxes to taxpayers who itemize on their federal
returns. The federal government effectively pays up to 40 percent of the state and
~ local income and property taxes for high-income taxpayers. This is thought to
increase the willingness of taxpayers to support politically taxes for state and local..
services. Periodic suggestions that the federal tax expenditures for state and local .

- taxes should be reduced or limited are met with protests from state and local
government officials, evidence of; their awareness of the subsidy the tax expenditures
- provide for state and local taxes f

Alternatives to Consider :

Nothing in this analysis should be construed as diminishing the difficulties
state and local governments encounter in meeting the obligations they face, whether
they are obligations established bv state and local officials themselves or mandates
established by the federdl ‘governiment.’ “vhile part of this cifficulty is-the result of
structural flaws in state revenue systems over which state officials have control, the
national government shouid take senouslv its role in ensuring the eff1c1ent and
effective operatlon of the federal svstem

One small step Congress Could take in that direction would be to pass
legislation submitted by Senator David Pryor that would allow states to require mail-
order companies to withhold the state sales tax on items sold to that state’s residents.
Such legislation would allow states to raise an additional $3 billion to $3.5 billion

y
i

b (..continued) ' : :
Underground Storage Tank Agt the- Endangered Specnes Act, the Americans with Dlsabxhtles Act and
the Fair Labor Standards Agt ! :

L4

" Other estimates also suggest that’ the cost of rederai mandates is less than the vaiue of these tax
expendltures An analysis bv the Advisory Cornmission on Intergovernmental Relations of unfunded
mandates passed between 1983 and 1990 conservatively estimates the cost to state and local
governments in fiscal year 1990 as between $2.2 billion and $3.6 billion. See ACIR, Federal Regulation of
State and Local Governments: The M:xed Record of the 1980s, Julv 1993, pp. 63-67. ' A

% It should be noted that local s;ovemments struggle under the burden of unmnded state mandates
as well. , :
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FROM: LEON PANETTA

SUBJECT: UNFUNDED MANDATES LEGISLATION

f Background

As you know, there haé been growing support on Capitol Hill
for legislatidn that would stop (or at least slow down) the flow
of federal legislation and;regulation that impose unfunded
mandates on State, local aﬁd tribal governments. The momentum is
being fueled by conservative Members of Congress (who are not
great fans of the underlyihg legislation in the first place), by
the associations of state énd'local elected officials (NGA, the
U.S. Conference of Mayors,fetc.) who are under great pressure to
meet increasing demands with increasingly limited resources, and,
more recently, by some of the more moderate Members of Congress
who want to bé able to cast a vote against federal mandates
and/or in favor of local pferogatives before having to run for
reelection this fall.

The driving force is éenator Kempthorne’s bill, which now
has 54 cosponsors in the Sénate and 221 cosponsors for the House
counterpart. It provides that if the Federal Government does not
supplyvthe funds, the staté or local government need not comply
with the requirement -- i.e., no money, no maﬁdate. The White
House advisors who have foilowed this issue agree that this is
totally unacceptable. Sevéral moderate Members of Congress
(Moran, Goodling, Dorgan aéd Domenici) ‘have sponsored the "Fiscal

Accountability and Intergovernmental Reform Act" (the "FAIR



Act"), which has some real problems but is clearly preferable to
the Kempthorne bill. The Eponsors of the "FAIR" bill (which has
243 cosponsors in the Housé and 6 in the Senate) believe that if
the Administration supports their bill, they can attract enough
of the moderates to be a viable alternative to Kempthorne. They-
are willing to make some changes to their bill to get our
support, but they warn that there is not a lot of room to
negotiate because some of their supporters are already saying
that the "FAIR" bill is too weak in comparison with Kempthorne.

We set forth below a list of proposed changes to the "FAIR"
bill, but it must be recognized that if some of these are
accepted by the "FAIR" sponsors (we have no illusions that all
would be accepted), the Adﬁinistration would be expected to
announce its support for the modified "FAIR" bill. While such an
announcement would be-a plus with the Governors, Mayors, etc., it
would not be well received by the public interest groups and the
more liberal Members of Caﬁgress,‘eventif we undertake a

substantial outreach effort.

Provisions Relating to the Legislative Branch

Title I of the "FAIR" bill involves legislation and requires
that Committee reports accompanying bills with unfunded mandates
include a CBO analysis of 1) compliance costs for Sﬁate and local
governments and for private businesses, and 2) the effects on
economic growth and competitiveness. The analysis isvfequired if
the costs exceed $50 million in three years or $100 million in
five years. Lack of the CBO*analysis is subject to a point-of-

order objection.



Ptogosed Changes

1

1. Increase the doliar threshold to $100 million per year
-- using the dollar thresheld in the Executive Order on
Regulatory Review. i

2. Delete the requirement to study the macroeconomic
effects —-- the effect woulé hardly be measurable unless the bill
had effects of billions of dollars a year. o

3. Delete the requirement to study private sector costs --
the rallying cry is to pro#ect State and local governments, not
the business community. é V

4, Modify the pointiof-order provision to require the
committee(s) that report the bill to come up with an estimate of
the costs; charge CBo‘withfthe responsibility of reviewing that
estimate and reporting back to the Congress; permit a point-of-
order if the CBO report is%not available (up to a 30/45 day
_period after the bill is'reported -- otherwise non-elected
officials could block eleéﬁed officials from voting on important
legislation indefinitely);iclarify that the point-of-order can be
overruled by a simple majority, and provide an escape clause for
emergency legislation. | )

5. Add to the requifement for an estimate. of eosts, an
estimate of the benefits té the public of imposing the proposed
unfunded mandate and the cost to the public of not imposing the
mandate -- so that the floer debate is not based solely on cost
data, but would include beﬁefit data as well.

6. Delay the effective date of the Act for one year or
until the term "mandate" is defined and protocols are developed
for estimating the costs/benefits of such mandates -~ there are
very difficult questions oﬁ definition, methodology and
development of data baées.§ '

7. Require a sunset three years after the effective date

of the Act. .



Provisions Relating to the Executive Branch

Title II of the "FAIR" bill requires agencies to prepare for
each notice of proposed rulemaking and each final regulation, and
for each "other major federal action affecting theAeconomy," an
estimate of the effects of?the proposed rule or action on local
government resources, an estimate of the costs of private sector
compliance, and the effect on economic growth, full employment,
and international competitiveness.

|

Proposed Changes

1. Impose a dollar ﬁhreshold -~ $100 million annual effect
on the economy, the same as in our Executive Order.

2. Delete the requifement to study the macroeconomic
effects -- see above. 2

3. Delete "other maﬁor federal action affecting the
‘economy" -- too broad, covering enforcement actions, etec.

4. Provide that notying~required by this section can be
the basis for judicial review -- standard protection from
nuisance suits or generally clogging the courts with process-
based suits. :



‘reboundfn g frorn recessxon levels gover-
: re' proposmg tax. reducnons for
frscal 1995 ; mostly by- reducmg personal .

“nor :

mcome - and: sales taxes. Proposals for’ tax

1ncreases prlmanly affectcxgarette taxes .

NGA Execunve Dlrecton Raymond‘C

Schep‘ ch ‘said: that “w1th the economy.”
'm most parts of the natxon showmg 1m-; '

E programs requrrest at mancrng__orne'

oy

- or expanded mandates on stat¢ and’ loc:
governments be nc ladeéd in_ the legrslaw
tlon' and- requlres. that the! Presrdent s

executlve orders on regulatory re\new
and unfunded mandates also mclude new

legrslanve and. regulatory ,proposa by-,
_the execiitive branch : : :
, “There is 4 masslveresrstance effort
_now underway at’ all levels of state and.

- local” govemment agamst ‘more federal
mandates without adequate funds to meet
them In this trme of no ne‘ taxes at every

) level of gevemment 1t lS nme fo

1ssues especrally ways to curb vrolent

" NATIONAL- *
"GOVERNORS:
ASS(EIAEI‘ION

,r

: .to do vrgorgus cost benefxt—analysrs and ‘
"relanve Tisk assessments on everythmg
we do, sard Gov Nelson I

Gov: Nelson told the committee that by
separatmg spendlng decxsrons from rev-
enque decrsrons untunded mandates un-
dercut the publlc accountabn xty that is
fundamental toa democranc system If‘ ‘

‘federal decrslonmakers do not have: to' :

bear the cost of thelr decrslons, they be- .

::‘come les responswe to concerns and'],

pnormes of thenr own local constltuents

Juvenlle crrme and reformlngstate wel- .

{

"+ Percent Bugget Inc
Lhio N e e &R B & 6

: 'BRIEFLY STATED
-~ South:Dakota and Arkansas welfare

- reform initiatives’ receive federai waiver:
approval Page4

" Health ¢ care and education ccounted for
" the states’ Iargest expendltures in'1993,-
accordlng toa recent report Page3 s

‘ federal reforms clouds plcture aecordmg
oa ne'w NGA;’NASBO feport. Page I,

~



http:pro~~~.e.nt
http:Offic~.rs
http:released~;t&!.ay
http:reve~1!e,s0'1tc.es
http:The;:'~~~lo.og

AT ‘:.‘

$3 l»btllton incréase: Mtchlgan tncreasedf b
- stat ’lewed taxes to offset. the ehmma— o
,ftio of local property taxes used to fi-
nance schools: Seven states are: propos-
ng' Sales- tax’ "é ianges’ for ftscal 1995,
Sxxteen states aré”pre posmg changes in
§ personal mcome"taxes “of thése,; fifteen
are proposmg reducttons Proposed tax
tncreases cénter around the crgarette tax
and taxes onhe Ith care S

‘ growth coupled thh the raprd growth of
Medrcatd has resulted insi gmﬁcant shtfts
i state spendmg over. the last. few yearsx
Although Medtcatd sdouble -digit growth
_has subsnded its; share of state spendmg
mcreased from lO.percent in fiscal 1987

largest componentw of state spendmg i
ftscal 1990 anc contmues to grow. faster

udget growth fo 5.1 percent tn ftscal
994 ‘and plan 1o llmlt 1t to 3 1 percent for-

'scal 1993 ‘28 perce, i ftscali

rked change from the number Of states ' 31, 7 percent in" flscal 1991 ANattonal L
‘forced to reduce thetr ﬁscal 1993 an ; g

‘ I Imttattves i state budgets center around i ;
rtme preventton, wrth a number of ates. . Almost all states propos

‘-",A ﬂscal 1995 ‘with the i inicreas -

YN
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. k . S proviae at no cost to
vels wotild remaif it the s samé lével as /esttmated at 2.4° percent i ftscal 1994 *governors” offices. Subscriptlons are $50 for
prev1ous year for vnrtually all states -. andiis expected tobe4,2] percent in gov-- one year, $85 t’or two years s .
stead of - makmg changes to: beneflt“' ernors™ proposed fiscal 1995. budgetsr
vels, statesare expe mentmg with trme-‘ " Thirt ne states and. Puerio Rico. are |- : ‘
mtted programs; gréater mcenttves for'~ proposing net revenue changes for ﬁscal«,- South cg,-onna Gov. (:mon A~Campbell Jr 5
rk; and trairiing and education’as a 1995, with the majority proposing rev: RCMHS?S heboach Exvctthee Direc

- -1 Raymond C. Sl eppae y xeeu ve Direc or. |

jeans’ to provnde assistance to ‘those in ~ enue decreases: Net taxes and fees would Rae Young Bond, Director of Public Affairs
! eed In govemors proposed budgets for' decrease by $13 billion. m ‘governors’ | Shelley Boryslewlcz, Assistant Editor -
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! Bu‘dg‘et Officers, "states“spent“
illiori in 1993 from all fundmg

B 199() and the gap between the two con-
tnued to wrden in;: 1993 Medrcard far

outpacedoverall spendmg growth health e

,; e

pohcy
. Elementary and secondary educatron '8
share ‘of- state spendmg dropped shghtly
' from 22 percent in 1991 t0 21.2 percént in’
: 1993 Htgher educatlon has ‘maintained. -
 its share of state- spendmg, prlmartly
due! to tuttton increases. Cash assistance,
transportatton, and correcttons have all-.

mamtamecl fatrly stable shares of state’ .
o Spendtng Corrections and Medtcatd are,

- the nly prograins. that received a larger
~ share of total state spendmg in 1993 than ,
‘theydidin 1987. . -
The general fundi increase between l992
- and? 1993 was, about 3 percent Slgmfl-
can lower than the average annual
‘gen al.fund increase of 8 percent durmg
the! 980s. Total state. spending; includ- -
ing 1 federal funds, increased 6.5 percent.
The survey found that:

in- recent years Elementary and-
. secondary educatton combtned w1th_\;,x; '
o htgher education, account for one-third>" .
7 of” state spendtng ‘Medicaid: (18:4 per- +
: )‘ ransportatlon (9 percent) cash

‘ ablllty of decrsronmakers to use the bud—“ s
| get.as aftool for tmplementmg publtc Lo

fsTate BUDGETS B

I Medtcatd S, share of state Spendmg has

“grown from juust over 10 percent of State - -

i spendmg in 198? to 184 percent in 1993
o Medxcard spendmg is the second largest

state spendmg category, next to elemen-

. tary.and secondary educatton spendtng

n Elementary and secondary educatton

A increased by,6: 6 percent fromi 1992- 1993 '

Correcttons spendtng mcreased by

RO
>

. Gov. Nelson satd thit the govemors

.;-: opposrt;on to unfunded envnronmental

mandates mustx. not be tnterpreted as an

“effort to dlsconttnue envtronmental leg-
! d 1 ,tslatton and regulattons or oppose any.;,
s econs argest» state program m,t mdwtdual scrvrl or constttuttonal nghts

o> 4The- govemors consxder the’ protec-‘”

* tion- of pubhc health and state natural
~resources as among the most 1mportant

. Medzcard spendmg is threa emng the j
i abtlzty of decisionimakers, to use the brtdget
- as a rool for zmp[ementzng pttbltc polzcy

7 percent from 1992 to 1993. Correcttons
" as a share of state spendmg mcreased just
.02 percent betweeh 1992 and 1993.
[ | Htgher education increased by 3.3 per-
cent between 1992 and 1993. W .

Coples of the reportadre available for $30 00
plus. $6.95 shtppmg, from NGA Publica-
ttons, P. o Box 421, Annapolls Jtmctuon,
MD 20701

’\‘

mental laws The state share of expendt- E
_‘,'tures on environmental protectton pro-
L grams is 86 percent federal expendltures
‘ ‘;represent less than 14 percent. . The ratio

15 82 to 18 percent for transportatton and,

92 to 8 percent for educanon said Gov

Nelson

“State programs often go beyond fed- B

eral mmtmum requirements.in’ order to- -

meet untque env1ronmental needs within
‘the state. *It is in addressmg these needs

" that states have become noted ¢ sources of .
"mnovatton in the environmeéntal protec-

tioi field, and we:intend-tg continue our

"',,fleadershtp -in. thts area It is time for .

, Ftscal Survey
‘ Conttnued ﬁ om page 2

v,'

their- operattons through extenswe re-‘

; views. States are using the returfi to better
‘  economic tnnes as an opportumty toim-
Vprove services. and procedures with the :
: knowledge . that resources are. ltmlted :

Examples include the followtng
W Statesare festructuring major stite func-
- tions, mcludmg social services, correc-

tions, and envrronmental programs, -to -

g 1mprove the management andefficiency of
“state govemment Other restructurtng
focuses on changes in service delivery,
such as contractmg with the private sector

. to provide government servrces

W States are conducting statewide re-

1, elected. officials’ to join together for the.

pubhc mterest ? he concluded I

views of expendttures and revenues as

-'part of an effort. to ‘maintain. long-term
-~ balance in'their budgets Some of these
) efforts mvolve commtSStons to evaluate :
‘programs and deltvery systems whtle

others focus on modifying the revenue
structure used to fmance state govem-
ment,- L

B States are changmg budget procedares .

to 1mp1ement performance-based bud-

geting and integrate strategic planmng in
budget decisions. These changes. involve:
developtng systems to link budget deci-

* sions to specific goals and outcomes asa’

way of managmg scarce resoures n

Coptes ofthe reportareavatlable for $25.00,
plus- $5.50 shipping, from NGA Publlca-
tions, P.O. Box 421, Annapolls Junctlon,
MD, 20701.
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.. Health’ Refmm SR
.- Casey Expands»_,; o
Chlldren sCoverage -
Pennsylvama Gov. Robert P.

“expansion of the Childten’s

(CHIP) which will offer free -
health coverage'to as'many as’
176,000 Pennsylvania chlldren
Effective April 1, 1994,
unmsured children ages 6- 13
who are not eligible for.
Medicaid will qualtfy for free
health insurance if their
famxly s income is les§ than
$27,380 for a family of four
(185 percent of the federal -
_poverty guldelme) 'CHIP wrll‘
+ . cover physxcxan visitspon =
o preventlve care;. lmmumza-
~ tions; up-fo 90 days of -
' hospxtalrzatlon dental, vrsron

A e L

- .- CHIP wrll start t6 cover - (
T mental health servrces on July
21,1994 i
iy Comact Bob Frsher _
" Governor's Pr ess Ojﬁce,
. 717/783 1116 I

BN

‘.,_'.lones’ Health Reform
_ _Legrslatron Passed

Kentucky Gov; Brereton C
“Jones® health care reform ,
, legrslanon was recently passed
L by the state legislature, To . .
‘ Coritain health- care costs, the '

G member Health Policy | Board.-*
', ‘to oversee the state’s health

oqnnn

o :oorpa [oupg

Casey recently announced an o

" Health Insurance Program . = .

’ Oﬂ“ce 502356#»2611

,Welfa;e Reform i
= Sotth Dakota Wms
,_ Federal Approval

_ South Dakota recently recexved

federal approval fora compre- .
& tions with a $5° copayment - hensiveiwelfaré réform plaii

’ ' PR that allows the state to entef

into socxal contracts with Aid .
't0 £ Gov. Jim Guiy Tucker is”

: hoping to'implement the-: -

"and hearing care; and pre3cr1p;.; .

w0 .Chil Idreqt (AFDC) recrpxents :
<. The planincludes a timié limit
“-.on paymentof
- “ediication-and émp
: oppoftunitiés; and. remprents

‘legxslauon establlshes a five- -f -

HJouBurqee& T

, aﬁlHMﬁnr’f‘
Rarrod Jt} alloQq 404

..}Il«')p'l &9, .ld “ﬂn n} JUR}ST Sqt}

. care system Italso provrdes o

msuranee reform that includes

' portabthty fromjob to 3ob and :
% guaranteed tnsurabrhty, :
" insurarice rate review and "

approval untrl July l 1996

‘Sreatet purchasing | power and

accessibility to health care
throughi a health purchasmg

collecuon arid the: mandatory

y postmg of rates by all health
. ..care prov1ders '

N ‘Comacr Mma’y Shannon

Pke:’ps Gauemor sP:ess o

““to Families’ wrth Dependen

oyment

Cwho' voluntanly quit | thelr _]ObS
w1ll 1056 § some beneflts It kR

_offers employmem and | savmgs
- incentives for teenagers
. “Most famrltes um'to. welfare

"o help them through a short:"-

S term crisis, not for- long—term
a 'dependency,” Gov Walter D..
Millér said. “Now 1 we have the

~'tools' wé need to help AFDC.
n famrlxes solve therr problems,

SW o

"jComa

. 'so they can get e off welfare and

stay.off.” The state also will .
contmue offermg a one-time -

. cash payment to help newly’.

hired AFDC recipients make.© . e
'the transxt;on from welfare to .
work ; <A ’

—;Janelle Tommr

. Governor s P; "ess ijﬂce,
- alliance; and consumer® o .

" education through data

605/773 3212

'Arkansas’ Reform

- ~Pr0‘|ect Approved

Under Arkansas recent :

,federally approved demonstra—

.. - tionproject, a family’s AFDC
" benefits-will not be increased

when a child is conceived and’
bom whlle the’ mother is
already receiving AFDC

- benefits for other chlldren
Accordmg to the state's humanr
“services department about 8:
percent of families recelvmg

. AFDC benefits have addi= .. -

tional chtldren after qualtfymg

demonstrauon project by J uly

.- 1, 1994, The state-has,
prevrously received federal’ e
watvers to tmplement a.

) ar Or.
: -Medlcald recrplents and is -

contmumg its-efforts to
tmplement an‘eléctronic
~benefit transfer system and a

. general welfare réform- -
r ‘.-program that focuses on ;.-

. welfare to ‘work | programs. o
‘Conract Max Parker, )
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August 22, v

MEMORANDUM FOR LEON PANE

- THROUGH: CAROL RASCO

FROM: Paul Weinstein 6‘&/ |
T
SUBJECT: nfunded Mandate Negislation:

Several events indicate that the unfunded mandate issue will resurface as a major issue
after Labor Day. Legislation introduced by Representative Condit (the old Kempthorme
legislation of "no money no mandates") is gaining support in the House. There are now 140
signatures to the discharge petition (25 democrats with a goal by Condit to get 40). If the
discharge petition on the Condit bill gets 40 more democrats, republicans may move off of
. other unfunded mandate bills and push for the discharge on Condit. In addition, on
September 20, state and local groups plan to hold another "No Unfunded Mandates (NUM)"
day in Washington, six days before the deadline for signing onto discharge petitions. Finally,
Senator Hollings is considering keeping a Nickles-Reid unfunded mandate amendment that
would apply to the private sector, which the Administration strongly opposes, in the
conference report on the "Competitiveness Act" (S.4). -

-~

Many here in the White House believe this Administration must reach a decision on
whether to push aggressively for passage of unfunded mandate legislation this year or hold
off until next session. As you know, the White House and the Administration are split on the -
issue of mandate relief legislation —— some would rather see the legislation quietly slip away
while others want passage of legislation as soon as possible.

‘There has been some activity on unfunded mandate legislation this year. On June 16,
the Senate Committee on Government Affairs passed S. 1604, "The Federal Mandate
Accountability and Reform Act of 1994" (Administration—-Glenn-Kempthorne compromise
bill), and on August 11, the House Government Operations Subcommittee on Human
Resources and Intergovernmental Relations adopted companion legislation without
amendment. However, it is my belief that unless the Administration aggressively pushes for
passage of S. 1604 this fall, unfunded mandate legislation will not be enacted this year. This
memorandum presents the advantages and disadvantages of trying to pass S. 1604 this year.
The following are the pros and cons for 1) maintaining our present efforts in support of S.
1604. or 2) an administration strategy to aggressively push for legislation this year.



. \0ptlon 1 Mamtammg Our Present Strategy

~

The Admrmstratrons current approach to. unfunded mandate legislation is based on a

' strategy of 1) allowing the congressional process to move forward with-limited White House

- intérvention since helping to broker the Glenn- Kempthorne compromise last spring, and 2)
clear, .consistent, but low—-key public support for S. 1604." It is unlikely that this strategy will
secure passage of S. 1604 thls year. :

v
. s
\

'S. 1604 is far\from perfect legislat'ion' ‘The point-of-order clause —— despite

exemptions for legislation relating to national emergency assistance for state,

" local, and tribal govemments national security, ant1—d1scr1m1natlon,
_ constitutional rights, auditing-and accounting procedures, and any other bill that .
“the President and the Congress designate as emergency legislation (plus the $50 -

million threshold) —- could make it considerably more difficult for the
President to pass his leglslatlve agenda. 'In addition, the Dorgan amendment ori

) 'prrvatc sector costs is somethlng the Admlnlstratlon cannot support

_ Our actions in helprng craft S..1604 have greatly angered several key
~ democratic chalrman in the House, 1nclud1ng Reps. Dingell and Waxman. Not

aggressively pushing this legislation in' the House will help reduce tensions,
between the Administration and these important congressmen. In addition,
some feel that it is unlikely these powerful chairmen will allow S. 1604 to pass .

" even w1th aggressive Administration backing.. Therefore, the Admlnlstratron

~the Administration's assistance in drafting S. 1604

shouldnt waste a lot of effort seekrng enactment of S 1604 - o

| If S. 1604 doesnt pass, it is more lrkely that Congress will be blamed than the

President; who has consistently shown his concern about the problem of

_burgeonrng unfunded mandates as indicated by his comments to govérnors and -

mayors, the signing of Executive Order 12875, and his strong support for and

The Pres1dent is clcarly on record in support of S. 1604.- Fallure to pass the

* bill could reﬂect poorly on his Administration.

Fa11ure to pass S. 1604 could strain relatlons between the Pres1dent and the.

govemors/mayors L y



‘ Optnon 2 An Aggressave Admxmstratlon Strategy For Passage Of S. 1604

ThlS optlon would requlre the Admmlstrauon to conduct an aggresswe strategy for ,
passage of S. 1604 in both houses. Option 2 would demand: 1) active White House/OMB
staff interaction with congressional staff; 2) the personal involvement of OMB Director
Rivlirf and other high White House officials in lobbying Congress for adoption of S. 1604; 3)
~aggressive public outreach to state and local groups; 4) reinstituting regular White House - o
strategy meetings between DPC, NEC, OVP, OMB, OEP, Legislative Affairs, and '

. Intergovernmental Affairs; and 5) a personal visit from you with chs Dmgell and Waxman

;seekmg at a minimum the1r neutrahty
- Pros

e The growing flnanc1al burden on state and local budgets exaccrbated by federal .
' requirements is a legmmate problern (although not to the extent that governors:
and mayors claim). S. 1604, combined with Executive Order 12875 (signed by
. the President last September) would provide some rellcf to state and local;
governments. - : : ~

e - S. 1604 is the best deal we probably can get Wlthout alienating Statc and local -
~ .~ groups and Republlcan moderates. If we don't push for passage of S. 1604
now, possible changes. in the mak\eup‘of Congress may mean that next year's
- legislative compromise would be less appealing to the Administration. " For
example, a more conservative Congress might pass unfunded mandate
- legislation that would apply to appropriated as well as authorized funds. This
~would place the President in the difficult position of having to choose whether
. or not to veto legislation that would be very popular with the govemors and the
: mayors o , r :

. @ Passage of S. 1604 w111 be very popular with the governors and mayors .

~ (Except Mayor Rendell of Philadelphia, who has advised us privately that he o
thinks it won't have any affect on the growth of unfunded mandates because it
doesn't apply to appropriations. ‘However, Rendell has also recommended  that
it is in the Administration’s best interest to suppoi't S. 1604.)' . L

e Passage of S. 1604 will remove the threat (at least in the short term) of .
‘ unfnendly unfunded mandate amendments on Admlnlstratlon b1lls

e ‘The Premdent w111 be able to take credlt for passage of S. 1604. .

® Passage or &gmﬁcant movement on S 1604. would quell support for Condlt



o Despite the fact that S. 1604 is moderate le'gis/lation compared to some of the
B other unfunded mandate bills introduced and is ‘a far cry from the original .
Kempthorne bill, it is nevertheless flawed. ‘For example, the requirement that .
mandates above $50 ‘million have an authorization covering the cost to state
and local governments remains problematic. In addition, the Dorgan private
sector amendment, which the Congressional Budget Office ‘has stated would be .
+ too difficult to accurately calculate, would provide ammun1t10n to opponents of
Presidential initiatives on the false grounds that they include-a tax on the
private sector. :

°o - Passmg S 1604 only makes sense 1f We can secure a commltment from _
' Republicans that they will not pursue add1t10nal leglslatlon anytlme soon (thlS i
year and beyond) :

° W1th such a busy leglslatlve calendar this mlght not. be the best use of _
.Adm1n1strat10n and congressional time and Tesources. o

e Evenif 4the Administration aggressiVely backed' this legislatibn there is no .
' guarantee that it would actually pass. - Staff of the House Government
Operatlons Committee has indicated that Chairman Conyers will not, move the
House version of S. 1604 until the threat of a d1scharge pet1t10n on the Condit -
bill is removed. '

ry , .Desplte 140 s1gnatures the Cond1t bill is still 78 votes short of flllng status
- (218) with only about one month left for the bill to be d1scharged '

- Recommendation -

_ --There is a cost to adopting either options 1 or 2 —— choosing between the state and
locals versus powerful democratic chairman —- and in the end the decision between the two'
~ is essentially a political one. Nevertheless, despite reservations .about certain prov1s10ns inS.
1604 and even though an aggressive strategy in support of the legislation does not insure :
- passage this year, my recommendation is to adopt option 2. However, this. recommendatlon
~ has.the following conditions. We should only agree to legislation if we can 1) obtain
assurances from state and- locals and congress1onal proponents such as Kempthorne and
Condit that additional unfunded mandate legislation will not be forthcoming next Congress”
and 2) if we can get agreement to drop the Dorgan private sector amendment. This
recommendation is based more on political rather than policy concerns: a desire for the
- Administration to stay out in front on this issue rather than being perceived as reactive and
defensive; because of the President's commitment to the mayors and governors to actively



<

. - Option1"

]

- . v

seek passage of leglslatlon this year, and to prevent more problematlc leglslatlon from bemg
adopted by Congress SRR R . o
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mandates.
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UNITED STATES SENATE |

January 5, 1995

Good morning, Messrs. Chairmen and Members of the
Committee. I greatly appreciate the opportunity to testify today on an
- issue of great importance to you, to the Administration, and to State,

local, and tribal governments.

" T have prepared a writtenAstatcment. You have a number of
£ _ . - .

people to hear from, so let me just emphasize our support for your
efforts and our determination to help solve this difficult problem of

unfunded mandates.
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As a former governor, President Clinton understands and is N
sympathetic to the concerns of State, local, and tribal governments.
He knows that we cannot continue to add to the burdens placed on
them by Federal requirements for which Federal funding is not
forthcoming. At the same time, however, therevar‘e matters of
national policy at stake, and we cannot impair the Federal |
government’s ability to carry out its legitimate functions. The
challenge, therefore, is to improve the process of dealing with

unfunded mandates without introducing any unintended consequences.

Last year, we worked hard, with the President’s active
encouragement, to enact S. 993. It was a bipartisan effort, led by
Senators Kempthorne and Glenn. It was carefully crafted to be

productive and workable.

S. 993 has Serve_d as the basis of S. 1, and S. 1 has continued to
be a bipartisan effort. We appreciate that we have been able t‘oy
discuss various drafts of S. 1 with Senators Kempthorne and Glenn, |

as well as their staffs and the staffs of ‘a number of other Senators.

. We obviously support those provisions of S. 1 that are based on
S.993. Some of the provisions that have been added to S. 1 are

clear and helpful. But a few issues remain, moré of drafting than of
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principle. As you know, some of the language \;vas added late last
week and we have not been able to rgadand, more importantly, to
think through some of the language that would give us a high degree
of confidence th‘at the bill is workable and will not have imi»ntende'd

adverse consequences.

What we are doing will bind us -- as it should -- for the R

fdreséeable future; we should thus r'naké sure that it really achieves
~ our shared objectives. A great deal of progi‘ess has been made. The
bipartisan efforts last term, as well as through the holiday season,
have been productive, and we are optimistic that we can work
together to achieve a prod,uctive and workable solution. We cannot
at;andon or unwittingly impair our ability to govern. but so too we
cannot continue as we have in the past. The complaints that have

been raised Conceming unfunded mandates are real. The President
:'.had heard them, and he Wants to reépond to them'.; He has supported
| Linfunded mandates 1egislatidn_ and has made it very clear to us that

~ we are to continue our work together, on an expedited basis.

~ This hearing helps with uhdérstanding the underlying structure
and intent behind the new provisions of S. 1 and provides an

opportunity to consider and resolve concerns that are raised by them.
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I appreciate the opportunity to appear here today before you,

and I look forward to working with you on this important matter. .
BHEHH |



