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September 12, 1994 

MEMORANDUM .FOR THE I PRESIDENT' 

THE VICE PRESIDENT 

THE CHIEF OF STAFF 


THROUGH: CAROL,RASCO ~ \ D,'FROM: " ). Paul Weinstein 

SUBJECT:' gislation
\ 

,On Tuesday ~t 12:30,after the ,Crime Bill signing, you will be meetingwith the 

lead,ership of the U.S. Conference of Mayors. It is likely that the.issue of unfunded mandates 

,will be raised by the mayors and that they will as~ for a reiteration of your support for "The 

Federal Mandate Accountability. and Ret6pn Act of 1994" (Glenn'"'-Kempthorne bill). 


I ' 

. Background 

Your Administration has been ~orking hard to address effect of feder~l unfunded 

mandates on state and local governments. On October 26,' 1993, yo'usigned Executive, Order 

12875, "EnhaJ?cing the Intergovernmental Partnership," which is designed to prevent the 

issuing of any new,non-sta'tutory unfunded regulations except in cases where the agency 

submits to OMB, 'prior to promulgation~. a justification supporting the need for the regulation 

and indudes a description ofthe extent of the agency's prior consultation with state, local, 

'and tribal governments. .The Executive' Order also sets a deadline of 120 days for the 

approval or notifiCation of waiver requests. In addition, the Administration' has been working 

closely 'with Senators Glenn and Kempthorrie on passage of 'compromise legislation that . 

would severely limit the growtli of additional federal 'unfunded requirements. 


"1 .• 

. . The Glenn-Kempthorne bill was 'agreed to by the SeIiateCommittee on Governmental 

Affairs on June 16. The House Government' Operations Subcommittee on Human Resources 


, , " ' 
and 'Intergovernmental Relations adopted companion legislation' without amendment on ' 

August 11. Neither bill has yet been .scheduled for floor time In the House or Senate. As 

stated to you in a previous memorandum, Glenn"'-Kempthorne would aUowa simple majority 

point-of-order on legislation that did riot include an authorization fully coveting the costs to 

state and local governments. The bill would also, require that legislation include suggestions 


_ ·of where offsetst? pay 'for any mandates would come from ,elsewhere in th~budget. 

,I 
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.'l--	 , 

Two controversial amendments were adopted in the Senate Governmental ,Affairs, 
'Committee. The first, offered by SenatoiDorgan, requires that the Congressional Budget 
Office (CBO) a~alyze 'the direct private sector impacts of legislation. The, Administration has 
resish;d any efforts to require private sector analysis of legislation on the unfunded mandates 
bill, arguirigthat this effort is,' about as~isting ourstate.land local intergoyernmentalpartners 
~nd because the CBO has deterrilined that ,estimating these: costs accurately, would be', ' I 

,.
impossible~ Senator, Glenn; Senator Mitchell,and state apd local groups share our view. ' 

The second amendm~nt,' offered by Senator Levin, wo~ld "sunset" the bill if C,BO is ' ' 

not provided with adequate resources to conduct the analyses reqliire'd by the legislation. This 

amendments was not expected and is viewed by the state and local groups as an attempt to 

kill the' bill. 	 ' , 

. Talking Points 
. \.' 

During your meeting with the mayors, you,may want to emphasize ,the following:, 

• Reiterate' your strong ~upport for Glenn-;-Kempthome and your commitment to 
seek passage ·of a clean bill. this year -- without the Dorgan and Levin 
,amendme'nts. -	 . 

·Empha~ize your belief that passage of GI~nn-Kenipth'orne, combined with • 
. Executive Order 12875, will restore -greater balance to the relationship between 

,the. federal government and state and local governtitents .. ' . 


I\ 	 ' 

Ask the mayors for their active support of Glenn...,.Kempthome. Remind them 
that passage of Qle~n-Kempthorne this year cannot be;attained without their 
vigorous support. 

· Remind the mayors of your Administration's efforts on unfurided· federal • 
· mandates: (1) the.issuing, of Executive Order 12875; (2) requesting the ' 
Advisory Committee 011 Intergovernmental Relationships (ACIR) tost~dy the' 
effect of unfunded mandates; (3) and,the Administration's efforts in helping to . 
craft the Glenn-Kempthorne compromise legislation. ' , 

Remind the mayors of. the. bipartisanship that helped forge the Glenn• 
· Kempthorne bill and the need to oppose impractical alterriatives, such as 

, including the Conditbill (the old Kempthornelegislation of "no <money no 


, , mandates"), which now has 140 signatures' on its discharge, petition in the . ' 

House. The Conditbill lacks the refinements of Glenn-Kempthorne and could 


" . I 	 ' 

create additional gridlock in Congress ,and damage your agerida for change. In 
. 	addition, staff of. the House Operations Committee has indicated to us' that 


Chairman Conyers will not move Glenn-Kempthorne out of the full, committe€? . 

until the threat of a discharge petition .on Condit is removed. . 

" . , '.' ,~o,... . 
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cc: Marcia H~le 
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,.,..~&~~""} n~::e,,~:ess, ;<J! ,$~,~>iniillid~;ann~allY,' :The '~i,ll would ' ..... 
·.,.,., .... u".". '. ',v' , •.. ' '. . ;~vh~re\offs'ets: to p~y for any' ,mandates. : i,,' . 

.' .Co#i~:. ~ ·;else~he.re in~thei .' . ;'Gleoo":Kempthorne bill.Was agreedto by the:.· 
., . 

::!~~'\"./:/.:~';'~;': . ..COimnitteei)nGovernineniai· '.' :June''1fi'/1ne House Govemment ()perations .,'" 
;;:':':~ ·:,:.,:·~ubcomit#ti~on HumanR~o.urceS~d :rnt~rgo~eilnn:eIitaLReiations adoptedeompanion " ' .. :" 

:legisla~ion~\Vith?~~ '~~n~ent,.oIl·~1;lgu~t:fE~:N~it~er'bill.hasyet.been scheduled· fortloor.· . " .. ' 
"'"time 'in the HouSe· arSenate.:: "'\' ,'," " ..' . . , '. . 

• '" '- .< ,': : " • '."\ 

,~. \' :' : It.. , . . . ," ~ . \ :.F ", ".' .' . ':.'. ~ . ':-'. 

) ... ";':.,:::'. Two crintro~ersia1'aInendments<~J~eadopt~ iI.1·the;senateqovenfinent~tAffairS .' 
: Coriunlttee; .1)te.firs,t, ··offered' by Senat~i Dorgan~ :requ'iresthat the 'yongresSional Budget,,,,, ...'. ,
.offiCe (CB,O) arialyze thcfdiiect privateS¢Ctor impacts of legislation. The Administration .has 


..' ,\':,resisteQany'efforts to require private,settor'arialysis,oflegislation Oil' the 'unfunded mahcJates . 

bill; argUing that :thls effort is apout assisting our state 'and . iocal intergovernmental partners . , 


, " .~ " ", ' . 'I ' . . ••.• • .' ','. \. ,! . 

andbeeallse lheCBO has. d¢terminedthat estimatingtheS¢costs a~rately wpuld .be . . . 
. Iimpossible. Senator Glenn, Senator ,Mit~hell,and state,and loea" groups "share our v~ew.: '. .' , 

, ~ . , . ~, . . .' 


'~., . . 

r.' ' ,.• '. ,The secondamen<hrtentioff'e~edby Senator Levin, would. "sliriset" the bmifCOO is 

'. not' piovid~d with adequate reshurces'to ~conduc:t th~ analyse~' re.quired by the legislation.This~ 
" .'amendments. was not .expected andlsviewedby .th~ state and IQcaf: groups as an ,attempt to : 

kill the·bill.': '. .. '. '.,' ... ,' ,.... .. / .. ~ ". ·."i·.. r',' , 

. ,. " .'-. 
,~ , 

. . 

. talking, 'Pqints . 
.. i " 

. > .. \ . , ". 

:~ .,. " 
, " '.' . 'DJririg 'YO'ljr :meetuig with the mayors, you ril'~Y' wa.n'Ho~mphas~· the following: . 


~', '. ' .,., '.'. . ~ ,':.',. :.: < ... ," \: , . . .:'. , . ..".. > < :.: 

.....Remirid·the mayors;ofyour AcIm.inistration'sefforts on"unfunded federal.. ' 

..... mandates: .(1) the·::iS$uing.of EXe,cutiv~ brder.12875;'(2)' requesting the" ,',.' 
. Advisory, Committee on' Intergovernmental Relatio:Ps,hips' (ACiR)' to' studyihe. 

.. I. 
- I. er~e~of unfunded mc;uidat~s'; (3};and,the Administration~$ effortsfu helping to" 

'. craft"the,Glenn":'Kempthome compromise 'legislation.: " ' ,,','r' 

, ... ' .. " "'. "'" .. ,.-::",' ,,'•...• " .r,.•. ~ ".. ' Reiterate your support for Glemi~Kempthome and your commitmenHo seek ' 
. :passage' of ,a clean bill this' year :-- / wjthout' the Dorgan 'and Le~in amendnients. , ' 

\ '.: HoW'ever,'you.shouJd also emphastte that the.Administrati()n will go no , . \ . 
, "further· th;mwhat ·is p~oposCd in. Giemi~Kempthome;: ~d'.th~t w.e ~xpect the' 

assis~ance of state' and local \gfoup~ in defeating ..b~llsor'amendlI}ents ,that g~ 
beyond·theGlenn-Kempthome ~inpromise: . '.~" . \ 

',' ,.' .'t.' , ,; ~:~ - "'.' . " • . " ,": '. 

I •r " 

.' '•. , EQlpliasi~ y9u!bClief.that,passage>of Glenn....:Keinptho~e~i:ombiiled.with ': . 

, '.r E:(Cecutive Oider 1~75, willrestQre. greaterbal<¢ce to the· relationship between' . 


. ,- , , . '" ,,''''! " , /. ',.", ,I"' • 

", .~ . .~h~'· federal goyeQlment and state !~itd'IOqtI 'governments.' .' :..... : .•'. -,' . . 
,. '.I," ' ( .. . ,. '.' , • 

. , 
. i 

" . ,/ 
.... \ ;".'. \ 

. ~'I., '. ; : 
2 

'.. 
, , 

\ . 

j .~ 
,\ '. 

,i , !.' 
", . 

http:the�::iS$uing.of


., ' 
.,',", . 

. . :"" ••~. ~J," ;--~~;(!['~i~:<:~' . 
" 

•• '~ >; I . ~ ". 
. ~ ,~ 

," . ) ... '. { . \ . " . t~. ~ .-: . '.' ': .~. , . .' " :. . .' 
, ::. 

_ "."::, '. Ask.tlie mayors' for their active ,support-of Glehn-Kempthoine. ReIIlindJhem:', _. 

>,,:: :,' ." '<::, ~"",thatpassage:oLqlenn-Kempthome th~s year' caruiot:~ ati~inedwithout.theii:' :'" ',' 


: " ~ . . • , ' ;.. " " • . . ~ ,! .. • ',.' ,'. \ . ," , " '" ;, . -.: " ,:'" 
"',". .' vlg<:>rpus S,upport. ~ ,!':' . ,. -: ~ .'I,' , ' ;' 

,,~ , 
.. I , ; • -. ~' • 

", • ,,' ,'f .,. , /.',
"~!, .' ( ," '. : l' .~" . _ r '.., 

'. '. 'Remind thein,tayorsofthe bipartisanship, that heIpedfOI'ge.the' Gletm-,' .,,' 
',,' K~mpthomebiltand therieed ,to ;oppose impractiCal alternatives, such 'as ". 

mcludmg.the Condit bill (the oJd'Kempthoine iegislatioiiof "noimoney'Dp ',I" 
r' 

, .riI8ndates"),whi~h now: has 140 ~ignature~ OIi'lts'iiischarge'petitionin the, ,l 
Hou~e. The' Condit bill lacks:tbe refuienlerits or' Glenn-KeIIlpthome and-coiIlcf, 

'"create ,additional gridlock iii Congre~s arid'damage 'your ag~nda ,(or:change. in ,', '" 
, 'addition" staff of the' House QpeFationsCommittee 'has' indicated to, us .ihat " " 

"',- Chairman CoJiyersw~ll not mQ'Ie,dle~~Kenipth~J;1le>out of th~frilr ¢ollllriittee' ~ 
" un~iltbe t~eat o~ a dischargepetltion onCon~it is f(!m~ved.·' .' ": ," , " 

I. 

.' , 
, , . 'f. ' 

, ,'\ - , ,,' 'I, " .." " .~, " 
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I,,' "'THE: :WHrr.E .'fOUSE , ,~. 

, , 

~, WASHINGTON , " 
, " 

'j, '" " " ' ' 
, , :. ,/ 

i ,', . 
" ('. 'September 9,~994' . 

'l ~" ,- . \ ... 
• 1•. 

'MEMORANDUM ,FOR ,mE'CfIIEF OF STAFF 
, !',', " r, " 

,- " 

'I ~lFROM:, \ "Paul: Weinstein (DJ?C) , , 
~ , ~ \ '. <.'':-'"'' : '., '.' ',',: ",":'~ 'I; '.i, ," ...• ~.'...... :, -- :. . .SUBJECf: I T~lking points for phone conversations with, Representat~veS ' 

, ' 
" " 'l)ingell"andWaxman cQnceniing unfunded ,mandates " 

\.... " legislation.' " , ':' /' , : " .,' 
. I 

" .", As part qf the Administratio~'s ~fIorts·to pa~ unfunped>m'andates legisJation, before, ,,' , .'; 

, the end of the' current congressional session' (s~atiached memo), 'yoq decidccl'that the' " 


, . '.Adminlstratiqn should' adopt ,'an aggressiv~strategy; mi' this i~sue~{The dectease :in the,number -~ 

':,of legislative ~da~~~ay, require a dt:lay:tintil ,next)'ear).,~ThisincludedyOi1r talHng ,Chairman ;" 

. DingellandSubcommjttec. Chairman WaXman to ask' for ,their cOoperation' in p~sing S~ ::1604~ 

'j ", \ 1· + " • '/ ' " • 

, ','The Federal 'Mandate Accountability arid ' Reform Actof,1994" (Glenn:'-'Kempthome7 ,I, 

~', AdiDinistrati0!1 compromise bill). :During"yourooriversations\vith ,both, Chairinanyoumay 
. want to ·stress'the(ollowing,·points:.' .: ":" ~ .-' . ' . 

" " .,' ... ,\,.1._,:., ", !,' " 'I :,:'" (': ,+,,'., '.1 '. ~ '.t" " " w,' ,. .'" ': ~':." ~ "'. \,' 

• The Administration ls"resp~dtful~d ;appreciates thCir 'strong, res~r.vati~ris ,about '. " 
adopting'legislation'that would'addresstinfundep martdateson',all bills.before ~ongre~s\ (with 

j " _ ' -" • ,1 ~ 1 • ' , • , ., !• 

,some exceptioIis),jet politiCalpressures~and ~hePresident'ssincere concern 'about the issue', ,r , ' 

,compelled the.Administration to work~th Sen*torS'Glenn ~md' ,Kempthorrtc·<>.uaconipfom'ise \ ' . " 
,bill. '; !." , , " , / " 'i", ' . " " . 

\ , " ", , ' 

.~,' " 
", ':,. 

• , The Adm,inistration believ,es the pressure to act on unfunded m~dates is inc~eashtg 
n~t' decr~sing, and that if we :do'n9t 'pass a:bill now, the political envirqnment 'next year may , 

.' 

' 

I 

'even he.',less.hospita.:ble'for reasonable r~form. '., ':' 

• While the ,unfunded' ~andates jssu~ .maYb~.'m~re ; rhetoric th~' ~eality,ihe mes~~g~' 'Is; 
toopowerfui ,toi~ore>" :,., . '. i ' " , '. I ;'f' " 

~ ,', 

.' lihe President ~eed~,theii cooperation in 'pas~ing reasonable.iegislatio~. They.can'be . 
,\' . 

part of the' solution in helping th.~ AdmiInstration 'pass a ~lean. version Qf 'Glenn-Kempthorne ' 

--'-:- without the Dorgan amendment requiring ',a ,CBO analysis of the direct: costs"of federal . . . " 

manda~es on the·privatesector. ,1.>, i ';' ,"', " .: ".' ::.~ .' .', ", .. ," ,!' , \. 


;- '. ' ' . '" . . ' ... ,', 
, ,'..'" . " I ' 

" ',; .• ' ' ...TheirsupportWill help to insure ~hat:mbre radi~t'~rifunded,inandateref{)rm 'bills wilt,' 
'. l " ,", , " " ~. ' , ' , . . .'. ,-, " ,I, , . ' • f 

, be defeated.' .' . . , " , 
, ,, ' 

, ~ ! 

q::earoIRasco ." ~ 


, . Martha Foley' , " 
, ;', ,. ~ 

" r' !, " t ,t, \ I , ,Je~itei-'Palinieri' " . " 

.,.\J. " , \. 

, i, " ' 

'. '.: \ " 

I 
\ '., 

. f' .. . \. 

/', 

" ,.'. . ' 

" 
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,1,1 g~~, ccit-e .', 
", 

.', ,,<'. THE WHli~:HOUStX'ti Qh~j'i4fl,v~ 
,YVAS H'I N GTO N,' ;, 

, " ) , 

,," .,.,' 

" . 

. "~ , .' '! I 

, ' {, " 

," . ,J '] 

, ':' . 
• ',t"1HROUGH: " "', ,'(:AROL'RASCO'"

,:'. " , ' 

'/ ' 

, ," ', FROM: . 'Paul, Weins(eiIi, , :
.\.' 

'''SUBJEcT: ,," ;' " ,Unfunded l\1andatel~gisl~don,' 
\, ' 

, ): ' 
'.J . "' 

, ~ . 0,., ',' \ , "., ' . ." " \ ' " •. , , . j" ',: ," .. , 

'" Severalevent~,in9icate 'that the,unfundedm.~ndate is's'tle will resurfaCe 'as a majbf.issue 


" 1 'after Labor Day.': ~gislati9n introduce9 by~ep~ese'ntat~ve COnditO~e old Kempthome~'," 
 " ' 

legjslation of "no niOlJty.' no" mandateS") iisga~ning support' in the 'House. There are now 140 

si~a~ures tathe discharge' petition{25 ~eniocrats'with a goal by Condit to get 40)." If the , 


, \. 
:discharge petition"on the Condit'bIll gets:40 mpre democrats; republ,icans may move off 9f: 


, -"." /'" ',' " . '. " ~ . 
,other, )JIifunded IJiandate bil,l~~d p~~h fo,r ,t~e discharge OIJ Condit. { In addition,,.o!1 \' , 

./ 'I Sept~Iriber20, state and local groups plan'to hold'another "No UnfundedM,andates (NUM)", 
'. " "day in'Yashipgt~n, six days b~fore, the deadline for sigIling ~h~o, disch:arge peti,tiops., Finally; 

Se~~tor Hollings, is ~n,sid<::ring'keepinga' Ni~kles-:Reid, unfunc,led man!1ate amendment thjlt , ", 
\ 

',would apply .to the' priv~te sector,w,hichtheAdJ11ini,stration strongly opposes; in~,the I . 

, ,conferenC¢",report on the'~ompetitivet:iess Act'~ (SA). .' \. ' . 
, " ' . -, ,) " 

" M~y 'h~re in ~J:ie White' HO~se ,~liev~ this Administration >m~st 'reach, a' deCision ~n .' \;, , 
'. ' " ' " L, j, ,. \ .... ". :;' , 

whether to push' aggreSsively for passage' of unfunded mandate legislation d;tis ,year orho~d " . " 
o,ff until next Session,; .As you 'know, t~e White' .House and ,tneAdminisiiatioIi are split on the ,', 

,·~i~ue .of, mandate reIieflegislation '-'-~. sonie' would ratheJ,see the legislation quietly 'slip away, 
: while oth,ers: want p~sage of legislation ,as ,soon as' ppss!ble:' " .,'", ..' 

"( , 

" ',' ": '" '., ::' (- ,,', .' ", ' .. : ..... "",' ' ' , .. '." .' ' 

. .TIiere h~ bee\nsom~~tt'ivityon, :unfunded lp(,lIldate' legislatIon this year. Qn. Jurie ) 6, 
,the Senat~'Committeeon Gove~ent Affaitspasse.d S~'1604,I"The Federal Mandate:: " 

-' " 

" .'AcCou~tability and 'Reform Act of 1994":( Administration;GI,eiul..,. Kemptl:iobte 'conip~oinis~ 
/bill), .and on August,11"~heH;ouse Gqvemment:Operations S~bcQmmittee Qn Human 

Resources and.Intergovehimerit~1 Relations' adopted coinpani9n legislation without ',' .. ', .... ,. ,,' ., 
(,uT~e,ndm~nt·Howevet,. it 'is my belief that'u~leSs th~ Administration aggressi'vely push~, for '.. 
passage Of-S. .,i604 this fall" unfun~ed mandate legislation ~ill not be enac;ted this year. This, '. 

, memorandum presents the a~vantages and disadvantages of trying to pass S. ',160;4 this y~ar. " 
'.' The followirigare the pros '~Q cons. for 'I) maintaining pur present ~efforts,iti support of S, 

'. 1604. 'or 2)" an administration strategy to' aggres~ively push fo'r legislation this year .. 
," ..,' I' • , ,~ I , J 

.! 

" ' ' " ;J. 
I . 

"' \',: 
',1. 

:,1 , I' 

" \: , )'.' I 

, \ 

I, 

" 

, . . ~, . / , 



, , 
" '" r , '_/ 

, ;1 . 
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, , 
, , , ( " ' " t, 

" ; , ' , I'r' 

i L ' ;' ,: I. ',I " 
'. \ r , ,.

" ",' 

,", "Opti~D 1:', Mai~ltaiDiilgj)ur.ptes~Dt Strategy"" 
',' .1' """ \ .' '" " 

, -" ,,",; 

" 

... . . , . , . 1 ~ .,:'/ , ."., ~ '.: \' 

" ,The Administration's ~urrentappioach to' uIiftmde~ mandate l~gislati(:m is ,based on a 
"(' " , ,\, " ", , " ,', ,,', " 

," ,,'strategy of 1) allowing the' coilgr~ionafprocess to move 'forward with,limited White House,; • 
,/ ',' intervention sinCe' helping to broker"theGlenn-Kempthorne, C()JrtproD11se~1:ist spring, ,and 2) , 

" ,clear~ ,consistent" but low-key pUbiicsupport for S~ 16Q4~ ,ItAs unlikely th(:it this,str,ategy.'~illI , " 
I seCure 'passage of S.;'i604this year., ' ',:, "'" 

" .. ' ,' ., . ~. . ' ( , ~ . \'. \, ': ,'. ;. ',."' '. . . 
. .' , 

. ,'- t, , 
I"'; .!,',, " " 

1 ,. 
' 

e,,' ,.s~ i60,fis '.far. from perfect' lc~~sl~tio~.' The,poinh~f~ord~i clau~e ';",- desp~te" " 
), ' 

I, 

,exemptions for legislation relating"to nation~l'emergency assistance for state, ' 
~ I 1 4 , 

loCal" and :tribal governments, national secuI;ity ,anti-discriinimition, ' "r' 

.,constitutional'rights~'auditing anda~unting 'pfQcedures, aiId any other bill that '" I,"~ 
. ,\. ,'; the President and~ .the Congress designate as em~rgency .legislatiQn <pl,tis, the, $50 , . .....~ 

1 ", ll1illion ihr~shold) -~ '~uldmake' it. considerably ¢ore difficult for 'the' ,,' \ ,,i, ", 

',';i Pr~ideht 'to pass his legislative agenda. 'In' addition, 'the Dorgan'amendment' one ' 
i',." . " ;. private Se'ctOf.cOsts 'i~ 'something the, Ad:ri?-inistr~iion'cannot support-. " ">",':, 

, '",' \ , ,~, ," , ' - ' '\

'\ " .' , \.,.' 

, .'" " ' ,Our actions in ,helping craft S: 1604 havegi~atlyangered several- key,' , , 
'democratic cbairman~in tbe HoiJse,~ including Reps;,Oingdl'and W8xman~, Not" " 
aggressively pushing this 'legislatioll iiI the' House will' h~ip reduCe tensimis , ' ',' , ',., 
between Ule Admipi~tration, and' these importantoorigressmen.' In a:d~ition~;, ,': 

;sOriu~ feelthat it is unlikely these:poweIniI chaiimen willaUowS,.1604,to pass '.,,' i.,. " 

,even with aggfessi~e Adm4llstrat~onbac~ng~ Ther~iore, ~he Administration,', 

snoiJldn,'t waste' alQf o{:effort s~lti.ng enactment of S.1604. ' , ' ,',' ,',':';" 


_ " " '(,' , 0, ," '" ' ";':', ',', ':, ' " /' ,,' ',',', .' , " " ' ' 

',. e If'S, 1604 doesn't pass, it ,is more likely:that"<,::ongress wilI'be blamed 'than the; , , , < 

:President~ ,who,.bas ,coilsistentlysl:iown llis cOn~ln about the probleni of'~,"" 
, , 

bUl'ge~ning unfunded mandate,s ~ indicated by ltis,comments ,to governors and. : i 

may~rs, th~ si~ng of Executive :Order' ~2875, and his strong suP~rt for 'and 
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, tl~e Adniini~trationrs assistapce in:draftingS~,J604.~ , ',' 
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,Option 2:· ·~Aggr<ssive Administra~ionStrategy F9r,Passag~ Of S. '1604,., 
" . " , .. "'", I ," .. ', ! "., ." ,'., " 1/ : ,';, " ' " " .' ',' . _ ',' '"" ," ,'\', . 

, This' option would require the Admi~istration to, cphduct an aggressive strategy for ' 

" , passage of S. 1604 in both houses., Op~ion 2,'would demand~ '1),active White House/OMB,; \', . 


. , . •. I· .' 	 '. . 

staffinteraction with congressiqnal. staff;' 2) ,thepets0na1, involvement of OMB Director. ." .' .. , 
" .. Rivliif and other high Whit~ House OffiCials: in Jobbying' Congress foradoptionofS,. l604;.3L ' " 

'<" " ' 

, I".4 .aggfe~ive. pui)lic putreach tostate and l<;lcal groups; A) reiristi~tingregular W~ite House " ' 
'strategy'meetings b~tWeenIDPC, NEC, OVR, OMB, OEP~ l.egisla~ive Affairs, and· •... ..., .' 
Inteigoyemmentai Affairs;" and 5) apers9nalvisitfrom' ym(with, Reps.' D~gell and Waxman ',"" 
seekingata miQimum theirnetitiality:' ; \ ". .':., "'. !.:.. .' ", .," ':.';.!'... ,. 	 .' , " ',' ~ 

/ '. 
,.;" 

': .. 

. .~" ,.'" 	 , . :.. 

. .. . . 'Pi~. growing fiJ¥lnd~rburden on ':st~te and '10~1 ti~dgets exacerbated by federal . 
'" requirements is ,a legitimate problem (aI,though noUo t~e extentthatgoverriors . . 


'and mayors claim)~ S. 1604; combined With:Exectitive Order 12875 (signed~by:' _,'

.: ,. '. ; . y ." ...... . .' . 

. , the l,7esident last September) w0\l:ld provid~ some .reliefto state.~nd loeal".' \ 
·governtJlents.· " \.' . . , ..' , . '.. ., . 

~ , . ',\ 
, ' • \' , ~ -.... I '1. 

.; .• -.... S. 1604 i~ the best dCat we probably can get without'alienating state and'loea! '. 

" . ·,groups,andRepub~icaqmoderates:., .. If,we don!t imsp for.·pass~ge ~f.S.,,1604 , . 


n.ow, 'possible changeS In'the. riIakeup! of COngress 'may' mean that next year's ' 

· legislative coin promiSe would' be, lCsS:appealmgto 't1}e Admipistrati6n.. ' For,' 


. \ \ 	 . \ ' , , . exaIllple; a; mOre:: cOnselvative~Congress might'pass unfunded'marida~e' :" ,: '.: ' 
, ~,'. legislation that w,ould apply to appropriateQ as well as auth~rizedfunds. This .' 
'. ~ ._ ,,~ . \ _.' ," _, , ", " • i , 

, .. -;", '" 	 . ' ',would pla~ the. President in ~he difficult position of having ,to 'choose,whether " 

" ' 'or not to veto iegislation' that would' b(:' yet·/ popular with, the governors arid, the' :' 
\1 " ' 	 '. .', ' . - , ' " I I' ~ l , ' 

.. , may()rs .. '.", ' , 'j' ,J 	 '.• 
','. , 	 " • J,' , ' 

\. I .'.' '. _~ .".,..". . . .. _ ',' ~" '. _"', ' .. , , ,.\: , _", • , 

.l .~. Pa~s~ge"of S~ 1604 will b~ very populaiwi!h the govemo'rs~d mayors. , 

.' . (Except ~ayor Rendell of Philadelphia,. whoh,as advis~d 'us privately that he . 

" thiDks 'itwo~'t..have any affeCt on:: thegroWthofunfundeci man~ateS because ,it , 


'.1. . 

·doesn't'appIY,t9 'appropriatiol,ls. However; R~ndell has alsore~mmeIid~d :.that· 
'iti~, in the A~inistf(iti9n's best 'interest to' supportS." 1604.) ';~" '~.' 

" 1. , .'.,-', '. Pa~s~ge of s~ .1604 wiIJ removeit~~ threat' (at least in th(: shor:t .• term}'bf 
\" unfriendly, unfunded ptandatC:aineiulmentson Administration' bills. / " 

• I • . " f' . t. ,'," '.' , '., :,1 ,:. " . t '. . ' .• ' '. ". The Pr~sideIit will'. be .abl~..totake c:edjtfor passage of S. 160~: :, ' 
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, .~>", ~ Oespite~he 'fa~t,that S.1~p4 is'triO.d~rate legisl~tion, co~p<p:ed, to sQ~e of t~e 
. ,other ~nfunded ma.qpatebills .introduc~d and'isa far ciy'fromthe ,~riginall" , 
, Kempthome bill; it.is nevertheless flawed. ' For, example,' the:reqiiirettlent that, , 

I; ':, , mcmdates abo~e $50million hav¢' an ,authorlzatipn Covering th~, cost;tostate' 
( ,and' local: goveinments .. temains pto.bf~matic. ;III ,addition, ,t~e, Dorgan private 

: ,: ' "sector amendmt?~t, \VhiCb the O>~gr~ss~,onal Budget Office has s!ated would be; , ," . 
,~~f?O difficult to 'aCCurately calculatt?"wouldprQvig~aInmu,niti~n to, opponents of~' 
, Presidentiat imtiatives,on the fal~, grounds that they inClude 'atai on the "', ' , 

" ' • > .,' • • 	 "" • 1 ,', , ',' -I, I'

,;" 	 pnvate sector." " , ' , " : \.. ' 
.\; ,." 	 f., :' . ,.,' .... 

'" .I 	 , 

• 	 '·Passing' S~ 16040nfy'mak~sse~s~, if,we can secure ac6mmitmentfi-~~", " ,'r' 
, " 

, ,'Republicat:ls thaUhey,:will Ilot 'p~rsoe additional iegislation',anytitrle soon (this 
" , year aitd beY9nd)~ , ,,' f " ' ' 

, I,' 

I',... I,' ) .'. , ~ , , . 	 ':1;- ,"',:. ' , With ,sue~.,a busy h~gislative, cale~da~, this might not be Jhe best use of 
~ . Administration ;and congressional tinieano resources. ' ' 

. ., ' , , " ',~ 
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Even if the AdminJstration aggreSsiv.ely'backed this l~gisla~ion, there,is no' "" 
" , 

/ ' .'"'' ~a.ranteethat':it ~ould actually'pass, Stafiof the HO,use, Goveriunenf ;':,," ,',\ 
" " ,,' , , " ,,' ,', ., y , , , "" " , ;." 

'Operations O)mmitte,e has indi~ted that Chaiiniari CQll.ye~: Will, not" move :tqe " ' 
, House version' of S:'16O<J until :the threat of-a, discharge petition on the "Condit 
bill is removed.' , "" ',: ,"", ' ' 

",' ! 	 > , 
~ .' \' . , ,:, I 	 'I : 

i ,.'l- ., D~s~ite 140 ,signat1:lre~, the cOn~it. bilr is' still' 78 ' votes, shqrt Of'fili~gstatUs, :' , . 
(2i8),witJIO~ly, abput one:~onth l,:ft,for,t~e ~illtO bedischaiged>, \'", l 

) . " 

• pO , • :, :' "., ~ • " ,..:' ' ", " ' 

" \':- ' 	 ' , , h.' 

, Recommendation 	 '\ '/' . i' 

':,' • 'j 	 " " 
"'~~' '_ •. ~':_: """",,,j~, ",:.1,:., .~ "'" .'";".,,._:, ',,~" ,':-': '" 

, " , \ .'There' is a cQst- to adoptingeithe,r, options 1.or 2~- choosing' between ttie,state and: 
'locals versus poweifUi democfatic chainhait -- aild fu the end thededsion' between 'the two ' " '",,' , ' 
'is'es.s.entially, a',.politidil'om~. Neverth~l~s; ,aespitere~~rvatioi1s>a.b~ut Cert~in PfOv'isions i~:Si" " 
i604 and even thoLighan,aggres~ive strategy ,in support of t~e legislation oo~nofinsure., ' 

, paSsage this year, my reCommendation is to adopt optioIl 2. Howevet,'this'reconunendatioQ." 
, has the following cOnd~tionS; We shouldo~ly agre~ to legislation if we can 1) pbtain', .',. 
assurances',from state, and Jocals and ',corigressional pro.ponentssuch as Kempthome:and - :, 

, Condit that adc.iitional tinfuiu:ledmandate'1egislation,will not be, forthcOming next Congres~ " : : , 

anq 2) if we can g~ragreementto drop theDOrgan'pnvate sector, ~endnient. ,Tliis "'" 
recommendalion ,is P<iSed more on politi~ rather than polity concerns: adeSire for' ,the ,::', "J 

Adm~nis~i-ation to' stay'outin front on jliis:,isSue tath'7fthah being perceived as reactive, and' , 
, : pefehsiv¢; because of the :Presidentig commitnient to the 'mayors and gov~rnors, to aftiv~lY. ' .: 
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THE WHITE HOUSE 

WASHINGTON 

June 10, 1994 , 

MEMORANDUM FOR THE PRESIDENT 

'THROUGH: 	 MARCIA HALE, 
CAROL RASCO 

,FROM: 	 Paul Weinstdn 

SUBJECT: 	 Update on Unfunded Ma,Jdates Legislation for interactive Satellite Meeting, 
with tJ.~. Conference of M(iyors 

As you directed on May 5, 1994; a working group of White House and OMB staff 
held a series of meetings with key hill staff on unfunded mandates legislation. These 
meetings have been held with two groups. One with the staff of the House and Senate 
authors of the Fiscal Accountability and'Intergovernmental Reform (FAIR) bill (Senators 
Dorgan and Domenici, and Representatiyes Moran and Goodling); the other has been with 
Senator Kempthorne's staff. Staff from Senator Glenn's Committee on Government Affairs 
have, participated in all of the meetings. : . ' 

, 
: Originally, we hoped that final compromise language would be centered on the 

approach laid forth in the FAIR bill (subjecting legislation that lacked a Congressional Budget 
Office analysis of the cost of unfunded triandates to a point-of-order). However, after some 
preliminary conversations, it became evi:dent that the consensus position on the hill was closer 
to Glenn and Kempthorne. 

Today, Senators Glenn and Kempthorne reached an agreement in principle on. 
compromise language. This legislation would allow a simple majority point-of-order on any 
legislation that did not include an authorization fully covering any costs to State and local 
governments (the legislation would not ~ffect appropriations bills). The bill would also 
require all legislation to include some notion of where offsets to pay for any mandates would 
come from elsewhere in the budget. Senator Kempthorne believes he can deliver the support. 
of the various groups representing state and local governments for this .compromise bill. 
However, Senator Mitchell has indicated that he cannot' support the provision regarding the 
offsets and Glenn has let Kempthorne kilow that his support is contingent upon resolving this 
disagreement with Mitchell. . Senator Glenn will be meeting with the Majority Leader on 
Monday to discuss this further.· , 



I 

. . I . . 
Despite serious concerns about the precedent of allowing point-of-orders on 

authorizations, the working group believes the Glenn-Kempthorne compromise -- assuming 
the offset· provision is dropped and state: and . local groupS support this approach -- is 
acceptable. At your interactive satellite meeting with the U.S. Conference of Mayors, you 
may Want to express optimis'm that an agreement will be reached, but that some issues still 
remain to be resolved. . . 
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THE WHITE HOUSE 

WASHINGTON 

February 17, 1~94 

TO: Vice President Gore 

FROM: Carol H. Rasco (\ \ \1) 
Assistant to th~~t for Domestic Policy 

SUBJECT: Unfunded mandates 

At the recent roundtable discussion with the National Governors' 
Association, the issue 'of unfunded mandates was, as you knew, 
discussed by numerous governors. One of the President's 
responses was to point out that you are working on this issue 
through the National Performance Review. 

The issue is one that ~ find very perplexing; certainly from the 
state perspective I remember only too well what these "mandates" 
do~to the state budget :and the ability of the governor to set 
priorities. On the other hand, I also know that prohibition of 
all unfunded mandates will tie our hands in the federal 
government in carrying out priorities we feel are ~':important. 

It seems that frequently I hear of divisions within the 
administration discussing the unfunded mandate issue. I would 
like to suggest that w~ try to inventory all divisions working on 
this issue and call a meeting. I do know that the NGA has 
forwarded a proposal for a meeting on the matter, and at a 
minimum we need to discuss that proposal. 

Please advise. Thank ypu. 



OCT 2 t REC'O 

THE WHITE HOUSE 
WASHINGTON 

DATE: 10/20/93 

THE VICE PRESIDENT 
CAROL RASCO 

NO'J'E FOR: 

The President has reviewed the attached. and it is forwarded to you
for your: . ' 

Information 0 

Action ! 

Thank you. JOHN D. PODESTA 
Assistant to the President 
and Staff Secretary 
(x2702) 

cc: Kurniki 
Marcia 

Gibson 
Hale 

( 



THE: WHITE HOUSE 

WAS HINGTON 

~ 	 October 20, 1993 

MR.~SIDENT: ' 

The attached memo from Carol Rasco and the 
Vice 	president discusses the need to develop 
an Administration proposal on unfunded 
mandates that would serve as a viable 
alternative to a draconian unfunded mandate 
bill 	that Senator 'Kempthorne of Idaho 
apparently plans to offer as an amendment to 
the Administration's October package of 
budget cuts and rescissions. 

Carol arid the Vice President would like to be 
able to announce an Administration 
alternative by October 27 -- Unfunded 
Mandates Day. 

The memo sets forth five suggestions, some or 
all of which could make up, or be included 
in, the Administration alternative. 

Carol and the Vice President do not make 
specific recommendations concerning the five 
suggestions. Rather, they are seeking your 
guidance on which of the five to include in 
an Administratio~ package. 

Marcia Hale has ~lso reviewed this memo. 

John 	pOdesta~
Todd 	stern?S"$. '. 

cc: 	 George Step~anopoulos 
Leon panetta 
Mack 	McLa·rty 
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'~'./ ,
THE ~RESIDENT 	HAS SEEN .:..::' 

THE:: WHITE HOUSE 

WASHINGTON 

r) ,'"P5: ( iJ 

: October 19, 1993 

MEMORANDUM FOR TIIE PRESIDENT 

FROM: 	 TIIE VICE PRESIDE~T 
CAROL RASCO 

SUBJECT: 	 Unfunded Mandates and Waiver Authority 

On Tuesday, October 7, 1993,' representatives from our staff met with staff from the 
Senate Committee on Government Affairs; its Subcommittee on Oversight of Government 
Management; its Subcommittee on General Services, Federalism, and the District of 
Columbia; and its Subcommittee on Regulation and Government Information. The purpose of 
the meeting was to discuss the issue of unfunded mandates and the upcoming Unfunded 
Mandates Day on October 27, 1993. These staffers are concerned that when the 
Administration's package of budget cuts and rescissions is considered on the floor of the 
Senate, Senator Kempthorne of Idaho will offer as an amendment his legislation on unfunded 
mandates. The Kempthorne bill wou~d require the Federal Government to pay to State and 
local governments the direct costs incurred by these governmental entities in complying with 
(future) Federal mandates. Needless to say , Senator Kempthorne's legislation would make the 
passage of health, safety, and environmental initiatives difficult because of prohibitive costs. 

Because of the obvious problems with Kempthorne's bill and .the desire of many in 
Congress to address the issue of unfunded mandates, these Senate staffers urged the 
Administration to develop a reasonable alternative to the Kempthorne bill. These staffers 
believe the leadership will be unable to prevent Kempthorne from offering his legislation as ' 
an amendment to the Administration's budget reduction bill and that the Kempthorne bill is 
likely to pass unless the Administration and the leadership can offer an alternative. 

We think that Kempthorne's impending legislation presents us with an opportunity to 
promote the passage of some of the recommendations of the National Performance Review 
(NPR) on empowering State and local governments as well as the proposal on waiver . 
authority crafted by the working group on community empowerment. Specifically, we may 
now be able to obtain, among other tbiggs, legislative authority to grant temporary, 

atic waiv r em werment zones and for States and localities seekin relief 
.from unfunded mandates. Last spring, Democrats 1D tee-



interested in such legislation. According to the staffers with whom we met, the environment 
on the Hill has changed and as a result of Kempthorne's (extreme) legislation, they believe a 
waiver proposal, as part of a bigger st~ategy to address unfunded mandates, would be 
welcome in the Senate. It is unclear at this juncture, however, the extent to which Members 
of the House will welcome such legislation. 

Background 

When the working group on community empowerment first introduced the 
Administration's empowerment zone legislation, we included language that would have 
provided to the Community Enterprise. Board broad waiver authority for all localities 
designated as empowerment zones and enterprise communities. Under. our proposal, the 
Board would have been authorized to waive any provision of Federal law or regulation, 
administered by the Secretaries of HUD, Agriculture, HHS, Labor, or Education, where the 
Board determined such waiver to be necessary for the successful implementation of a 
deSignated community'S strategic plan.' Under our proposal, the Board would consult with the 
relevant agency before granting any waivers. We excluded from this waiver authority rules 
for eligibility and benefits under the sOcial Security Act and Food Stamp Act, and laws and 
regulations concerning public or individual health, safety, civil rights, environmental 
protection, labor relations, labor stanch:trds, occupational health or safety, pensions, taxation, 
and any other law specifically excluded by the Attorney General. 

Unfortunately, this piece of the your empowerment legislation was not included in the 
final version of the bill adopted by Congress. Without such legislation, it will be difficult to 
effectively respond to the needs of empowerment zones and enterprise communities, as well 
as to the problems created by unfunde,d mandates. Most existing waiver authority is focused 
in the areas of welfare and health care, not economic development or spending flexibility. 

Discussion 

The Senate staff discussed several alternatives that they believed should be considered 
as part of an unfunded mandates package, including the following: 

~ 	Issue a presidential directive ·Umlting the use of unfunded mandates -- In 

its report, the NPR recommends that you issue a directive limiting the use of 

unfunded mandates by the Adtpinistration. To this end, NPR is drafting an 
~ Executive Order that will underscore this Administration'S commitment to 
addressing State and local governments' concerns in this area. Specifically, this 
Executive Order will, among other things, (1) assign each agency's Chief 
Operating Officer the responsibility of ensuring agency compliance with the 
federalism considerations and requirements contained in the Executive Order; 
(2) direct agencies to look for opportunities, to the extent permitted by law, to 
make their waiver process lesS burdensome and more flexible; and (3) identify 
an appropriate forum -- perhaps the Community Enterprise Board or the 

i • 
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President's Management Council -- to hear federalism concerns presented by 
representatives of State and local governments about particular administration 
policy initiatives. ... 

Give Cabinet secretaries and agency heads authority to grant States and 
localities selective waivers from Federal regulations or mandates -- In its 
report, NPR also recommends that Cabinet secretaries and agency heads be 
given legislative authority to waive selected Federal mandates. This proposal 
would provide the Executive branch with broad programmatic waiver authority. 
In order for such legislation to pass, the authority may have to be limited to 
waivers from unfunded mandates and for the purpose of community 
empowerment. The waiver authority should include a sunset provision and 
some level of performance measures. Finally, we believe the following areas 
should be excluded from waiver authority: rules for eligibility and benefits':· 
under the Social Security Act and Food Stamp Act, and laws and regulations 
concerning public or individual health, safety, civil rights, environmental 
protection, labor relations, labor standards, occupational health or safety, 
pensions, taxation, and any other law excluded specifically by the Attorney 
General. . 

Allow States and localities to consolidate separate grant programs from the 
bottom up -- NPR also has re~mmended that we seek legislation that would 

. allow States and localities to consolidate separate grant programs. The Senate 
staffers with whom we met appeared to be sympathetic to the idea of allowing 
States to consolidate grant programs under $10 million into one block grant. 
This would permit States and localities to more flexibly, and efficiently, use 
their Federal funds, allowing them to shift dollars to areas where there is a 
need to cover the costs of Federal unfunded mandates. 

Targeted Federal assistance -- Senator Sasser is apparently considering 
establishing a targeted assistanCe program for States and localities burdened by 
direct unfunded mandates, authorized at $1 or $2 billion per year. The Sasser 
legislation would allocate funds based on the financial needs of the State or 
locality and on the extent of the direct mandate. The problem with this 
approach is its cost, which may be higher than the costs associated with the 
Kempthorne bilL In order to pay for such an new program, OMB would have 
to find some off-sets. 

~. Federal technical assistance for implementing new regulation imposing 
unfunded mandates -- Another approach, which would be less costly than 
targeted assistance, would be to provide to States and localities technical 
assistance for the implementation of new Federal regulations imposing 
unfunded mandates. 

3 



Obviously, these staffers repres~nt only a few senior Democratic Members. Before 
taking any action, including developing recommendations, the Office of Legislative Affairs 
will discuss this issue with the Majority Leader to see if the views presented to uS on October 
7, 1993 are consistent with those of the Senate Leadership. The Office of legislative Affairs 
will also need to conduct the same consultation with the Speaker of the House. 

Recommendation 

Provided that the leadership in the House and Senate agree, we would like to develop 
by Unfunded Mandates Day a strategy encompassing some or all of the recommendations 
outlined above. Please indicate below: how you would like us to proceed: 

~	 Develop entire package -- Presidential directive, legislative authority for 

waivers, consolidate grant programs, etc. -- for your review 
o Develop presidential directive to limit use of unfunded mandates 

" 	 "1. Develop legislation regarding waivers . 

~ Develop legislation regarding grant programs 

Develop legislation regarding targeted Federal assist~ --~ '. 

, Develop legislation regarding ~cal assistance J"\ ~ '~ 


Discuss further i .~~ ~) ~ 


--------.., 

.' 
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- a 
1. coverag'e. 

E.O. 12875 applieo to all Pederal Bg'enciee, with the 
exc~ption of indepenaentrequlatory agencies. The independent

',regulatory agencies Ilre requested to comply with t.ho OrelaI.' on a 
voluntary baei5 (Sec. 5). Those agencies that have been exampted 
trom complying with 1::.0. 12B66, I'Regula.tory Planninq and Review," 
need not submit the E.O. 12875 documentation to OMS, but they 
should otherwise adhere tp the p~ovi5iQn. of E.O. 12B75. 3 The 
Chief operating Off1cer4 qt each agency is ~esponsible for 

,ensuring the implementation ot B.O. 12875 (Sec. 3). 

By its terms, section 1 ot E.O. 12e75 app1iee to "any
regulation that is not required »y statute and that creates a 
mandate upon a State, local or tribal government" (Sec. l(a». 
We interpret "not requ1rea Dy statute" to reter to any regulatory
provision imposing a mandate that is not spec1tica11y and 
'expliCitly compelled DY a·statute, .w...." any requlatory provision
that reflects an exercise,of policy discretion by the Federal 
aljJency. ' 

2. Backqround. 

E.O. 12875 demonstrates the president's commitment to 
minimize unfunded mandates, to the extent feasible and permitted 
by law. 

3 E.O. 1~875 i. to supplement but not supersede the 
requirements in E.O. 12866 (Sec. , of 1.0. 12875). See October 
12, 1993 memorandum from the Administrator of the Office of 
Information and Regulatory Affairs (OIRA), entitled tlGuidance for 
Implementing E.O. 12866," pp. 1-2, an~ Appendix A. A current 
list of aqencies exempted from complyinq with E.O. 12866 is 
attached. ' 

, 

4 SQe section 1 of the President's october 1, 1993, 
Mamoranaum, e.ntit.led IIIlIlplementing Mana;ament Reform in the 
Exaoutive Branch" (58 Fed. R@g. 52393 (October 7, 1993». 

s For axamp1., a Faaera1 statute may require an agency to 
have states provide a desiq"ated service. to each household with 
an annual inoome of 1Q&£ than $10,000. An agency may seek to 
iesue a rQgulation requiring States to provide that service to 
houoeho1da with an annual ineome of less than $25,000, or to 
provido additional g.rvieQ~ to households with an annual income 
"of leos than $5,000. In aithar auen case, tba agency would be 
exercioinq pOlioy diaaretion by providing bon.fits beyond that 
t1z-equired by sta.tute;" that raCJUlation would be aubject t.o 
B.O. 12875. 
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INFORMA1'ION AND 


REGULATORY AFFAIRS 
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MEMORANDUM FOR: 	 PHILIP LADER 

MARCIA HALE 

JOEL KLEIN 

KATIE McGINTY 

JOHN PODESTA /' 

CAROL RASCO V 

BOB RUBIN 

JACK QUINN 

CHRISTINE VARNEY 

MAGGIE WILLIAMS~ 


FROM: 	 SALLY KATZ~( . 

SUBJECT: 	 Guidance 

"Reduction of 


The President signe? Executive Order No. 12875, "Enhancing 

the Intergovernmental Partnership," on October 26, 1993. section 

1 of that Order, "Reduction of Unfunded Mandates," calls on 

Federal agencies that impose unfunded mandates upon state, local, 
or tribal 'g~vernments either (1) to assure that fund~ necessary 

to pay the costs of compliance are provided by the Federal 

government, or (2) to de:scribe the extent of the agency's prior 

consultations with affected units of government, the nature of 

their concerns, any written submissions, from them, and the 

agency's position supporting the neea to issue the regulation 
containing the mandate. The Order takes effect on January 24, 

1994. 

Agencies have called OMB (OIRA), seeking guidance on how to 

comply with E.O. 12875. Attached is a draft guidance memo that. 

has been reviewed by the Director. I would appreciate any 
, I 

comments you may 	have by noon, Thursday; January 6 .. 

1, 



MEMORANDUM FOR 	 HEADS OF EXECUTIVE DEPARTMENTS AND· AGENCIES, AND 
INDEPENDENT REGULATORY AGENCIES 

FROM: Sally Katzen 
Administrator, Office of 

Information and Regulatory Affairs 

SUBJECT: Guidance f9r Implementing E.O. 12875, section 1, 
."Reduction of Unfunded Mandates" 

The President issued Executive Order No. 12875, "Enhancing 

the Intergovernmental Partnership, II on October 26, 1993. 1 

Section 1 of that Order, "Reduction of Unfunded Mandates," calls 
on Federal agencies that impose unfunded mandates upon State, 

local, or tribal governments either (1) to assure that funds 
I 

necessary to pay the costs of compliance are provided by the 

Federal government, or (2) to describe the extent of the agency's 
prior consultations with affected units of government, the nature 

of their concerns, any wr~tten submissions from them, and the 

agency's position supporting the need to issue the regulation 

containing the mandate. The Order takes effect on January 24, 

1994. 2 

58 Fed. Reg. 58093 (October 28, 1993). 

2 We remind agencies: that section 2(a) of E.O. 12875, 
"Increasing Flexibility for State and Local Waivers," states 
"each agency shall review· its wai:ver application process and take 
appropriate steps to streamline that process." Section 2(b) sets 
forth the circumstances under which agencies are to consider an 
application by a State, local, or tribal government for a waiver 
of statutory or regulatory requirements. Section 2(c) sets a 
deadline of 120 days after· the filing of a complete waiver 
application for an agency:decision. These provisions arise from 
the recommendation of the,National Performance Review: "Give all 
cabinet secretaries and agency heads authority to grant states 
and localities selective waivers from federal regulations or 
mandates" (Creating a Government That Works Better & Costs Less, 
September 7, 1993 Report C?f the National Performance Review, p. 
39). E.O. 12875 does not,provide for OMB review of this waiver 
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1. Coverage. 

E.O. 12875 applies to all Federal agencies, with the 

exception of in¢[ependent regulatory agencies. The. independent 

regulatory agencies are requested to comply with the Order on a 
voluntary basis (sec. 5).: Those agencies that have been exempted 
from complying with E.O. i2866, "Regulatory Planning and Review," 
need not submit the E.O. 12875 documentation to OMS, but they 
should otherwise adhere to the provisions of E.O. 12875. 3 The 

Chief Operating Officer4 of each agency is responsible for 
ensuring the implementation of E.O. 12875 (Sec. 3). 

By its terms, sectioI? 1 ,of E.O. 12875 applies to "any 

regulation that is not required by statute and that creates a 
mandate upon a 'State, local or tribal government" (Sec. lea»~. 

We interpret "not required by statute" to refer to any regulatory 
prov~s~on imposing a mand~te that is not specifically .and 
explicitly compelled by a statute, i.e., any regulatory provision 
that reflects an exercise of policy discretion. 

2~ Background. 

E.O. 12875 demonstra~es the President's commitment to 
I 

minimize unfunded mandates, to the extent feasible and permitted 
by law. 

application process. 
, 

3 E.O. 12875 is to supplement but not supersede the 
requirements in E.O. 12866 (Sec. 4 of E.O. 12875). See October 
12, 1993 memorandum from ~he Administrator of the Office of 
Information and Regulatory;Affairs (OIRA), entitled "Gui¢[ance for 
Implementing E.O. 12866," ,pp. 1-2, and Appendix A. A current 
list of agencies exempted from complying with E.O. 12866 is 
attached. 

4 See section 1 of the President's October 1, 1993, 
Memorandum, entitled "Implementing Management Reform in the 
Executive Branch" (58 Fed. Reg. 52393 (October 7, 1993». 

I 



- 3 

The Order arises from a recommendation of the National 

Performance Review: "The President should issue a directive 

limiting the us~ of unfunded mandates by the administration. us 

The NPR report explained:i 

As the federal deficit mounted in the 1980s, Congress 
found it more and more difficult to spend new money. 

Instead, it often turned to "unfunded mandates" -- passing 

laws for the states and localities to follow, but giving 
them little or no money to implement these policies. As of 

December 1992, there,were at least 172 separate pieces of 
federal legislation in force that imposed requirements on 
state and local gove~nments. Many of these, such as clean 

water standards and increased public access for disabled 

citizens, are unquestionably noble goals. But the question 

remains: How will state and local governments pay to meet 
those goals?6 

Executive Order No. ~2875 expands upon a provision in E.O. 
12866 that requires agencies to assess the effects of Federal 

regulations on state, local, and tribal governments, "including 

specifically the·availability of resources to carry out those 

mandates, and seek to minimize those burdens ••• consistent with 

achieving regulatory objectives" (Sec. l(b) (9) of E.O. 12866)., . 

. . . 1 

3. The Terms of the Order Relating to Consultations with State, 
,

Local, and Tribal Governments. 

section 1 of E.O. 12~75 calls upon each agency to establish 

a meaningful mechanism fo~consultation with state, local, and 

tribal government officials in the development of regulatory 

'S NPR Report, p. 37.·
I 

6 NPR Report, pp. 37-8. 
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,.~------............ -,. ...",.

proposals containing sig~ificarit unfunded mandates. The Order 
contemplates that the funds for compliance may be provided by the 
Federal government. However, in the event such funds'are not 
made av~ilable, the agency is directed to consrilt with officials 

of the affected governmental units and then to justify the need 
for any unfunded inandate In the regulation subject to the Order 

as part of the E.O.12866: review. 

A. When Should Intergovernmental Consultations Take Place? 
•• '7 8

Cons~stent w~th both E.O. 12866 and E.O. 12875, the 

intergovernmental consultation should take place before 
publication of the notice, of proposed rulemaking or other 
regulatory action proposing the mandate. Consultations may 
continue after publication of the regulatory action initiating 
the proposal, but in any event they must occur "prior to ,the 

, I 

formal promulgation" in final form'of the regulatory action 

"containing the proposed titandate" (Sec. l(a) (2) of E.O. 12875).9 

B. with Whom Should Agencies Consult? 

(1) Heads of Government. The Federal agency should seek to 

consult with the highest levels of the pertinent government 

7 "In particular, before issuing a notice of proposed 
rulemaking, each agency should, where appropriate, ,seek the 
involvement of those who are intended to benefit from and those 
expected to be burdened by any regulation (including, 
specifically, ~tate, local, and tribal officials)" (Sec. 6(a) (1) 
of E.O. 12866). ' 

I 

, 8 E.O. 12875 calls ,for "meaningful and timely" 
intergovernmental "input in the development of regulatory 
proposals containing significant unfunded mandates" (Sec. l(b». 

9 Under the Administrative Procedure Act, if material new 
factual information, on which the agency will base its regulatory 
action, is made available to the agency after the public comment 
period closes, the agency may need to insert such material in its 
rulemaking record and reopen the proceeding for additional public 
comment. ' 



- - --- .....__ .- .. _........ ..-,.....--~.- -~-- .~, --.-.~-.-- .~.. -.- ,-.-.-;~ ............ -.. ' .. . ~ _.; -_.. ...--~- . ~. 


- 5 

units, e.g., the Office of the Governor, Mayor, or Tribal Chief. 
These officials are responsible for b~lancing the competing 

claims on the governments' tax (revenue) base from among the many 

program responsibilities they already face. 

(2) Both Program and Financial Officials. .Many regulatory 
agencies have functional counterparts in State, local, and tribal 

governments, e.g., those government officials responsible for 

implementing or enforcing·regulatory responsibilities required in 

whole or in part by the Federal agency. These local officials 
tend to be those most familiar with the Federal agency's 
regulatory program, and should be consulted as a source of 

important information concerning the likely effectiveness of 
Federal regulatory propos~ls. 

In some cases, however, the regulatory authority, and even 

the jobs, of these state, local, or tribal regulatory officials 
may be dependent upon the ;existence of one or more Federal 

regulatory· mandates. As ~ result, it is critical that the 
Federal agency also consul,t with those state, local, and tribal 
officials more directly· responsible for the funding of compliance

J . 

with the Federal mandate, e.g., the applicable treasury, budget, 

tax-collection, or other financial officials. These officials 
, 

are institutionally or even statutorily responsible for balancing 

the competing claims for scarce state, local, or tribal 

resources. 

(3) Both Washington Representatives and Elected Officials. 
It is important that Feder~l agencies consult with the Washington 
representatives of the various units of government. 

Representatives often know which local officials are the most 
knowledgeable or interested in specific issues, and can ensure 

; 

that a broad range of government officials learn of a proposed 

unfunded mandate. 
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Because many state, local, and tribal governments do not 

have Washington representatives and some of the r,epresentatives 

that are available do not: themselvespos~s sUf~icient technical 
and financial expertise, agencies need to,eonsult directly with 

elected officials for the affected governmental units. 

c. How Much Consultation Should There Be? The focus and. 
scope of intergovernmenta~ consultation should be based on common 
sense and proportionality. The more expensive, the more 

potentially disruptive, the more broadly applicable, the more 

controversial the proposed unfunded mandate ~- the more 

consultation there should· be. 

o. What Kind of Consultation Should There Be? At a 

minimum, an agency must first estimate the direct costs to be 
incurred by the State, local, or tribal governments in complying 

. I . 

with the mandate (includirtg the costs required by the statute, 
where the proposed regulation is based both on a statute and 
agency discretion) and then inform the affected governmental 

units of these cost estimates (Sec. 1(a)(2) of E.O. 12875 and 

Sec. 6(a) (3) (B) (ii) of E.O. 12866) ~ Estimates .should cover both 

up-front and recurring co~ts, for a reasonable period of years 

after the effective date of the regulatory action. The agency 

should make reasonable efforts to disaggregate these cost 
estimates to government-by~government unit~, or otherwise provide 
the affected units of government the-criteria by which they can 

disaggregate the cost estimates in order to determine the 
potential costs to themselves. 

An agency should also provide, during the conSUltative 

process, as much detail as possible with respect to the expected 

method of compliance. E.O. 12866-encourages agencies to seek to 

"harmonize Federal regulatory actions with related State, local, 

and tribal regulatory and other governmental functions" (Sec. 

l(b) (9». Even where this' harmonization is not fully feasible, 
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governmental units may have suggestions as to how to achieve the 

Federal regulatory object~ve in a more cost-effective manner. 

Intergovernmental coordination is not new to Federal 

agencies. The Order states it should be "an effective process" 

(Sec.1(b». The procedures by which this should be done are, in 
the first instance, best determined by the agencies. 

E. Integration of Intergovernmental Consultations into the 
Rulemaking Process. It is important for the agency to integrate 

its consultation activities into the ongoing rulemaking process. 

The cost estimates and the agency plan to carry out the 

intergovernmental consultation should be included in the preamble 
to the notice of proposed,rulemaking along with any viable, 

suggestions received duri~g the pre-notice consultations. 
Pubiication of the cost estimates and the intergovernmental 
consultation plan in the Federal Register will assure that those 

governmental units that are not contacted directly will have 
access to the same cost estimates 'as the others, and the 

opportunity to make their concerns ~nown. In addition, the 

materials discussed below; which include the remainder of the 
, 

documentation and justification of need to be sent to OMB, should 
i 

,be included in the public,rulemaking record, and described and 
analyzed in the preamble to the final rulemaking document. 

4. Requisite Documentation to OMB. 

A. Which Regulations Should be Submitted for OIRA Review , 
under 'E.O. 12866? Under E.O. 12866,' OIRA is to review regulatory 

actions that raise policy issues "arising out of legal mandates" 

(Secs. 3 (f) (4) and 6 of E.,O. 12866). Accordingly, in light of 
the policy issues that arise in 'connection with unfunded Federal 

mandates on State, local, and tribal governments, any regulatory 
, ' 

actiori that contains an unfunded mandate should be submitted to 

OIRA for review under E.O. 12866. 
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B. Documentation of:Intergovernmental Consultations to 

OIRA. The documentation and justification called for should 

accompany the review package submitted for OIRA review under E.O. 

12866. 

The documentation should include ·(1) a brief description of 

the unfunded mandate, (2) a copy of the statutory language that 

requires or authorizes the mandate, (3) the .cost estimates 
provided to the state, local, and tribal governments, . (4) a 

summary of the consultatiqns undertaken (together with .the 

identity and position of each of those with whom the agency 
consulted), (5) a summary of the concerns expressed by those 

consulted, (6) any written communications provided by affected 

units of government, and (7) lithe agency's·position supporting, 
the need to issue the regulation containing the mandate" (Sec. 

I 
1(a)(2». 

We do not suggest a specific format. It would facilitate 
review to begin with an appropriate title, e.g., "Unfunded 

Mandates in [Title of Regulation]: Consultations with state, 
LocaI , and TribaI Governments." 10 

C. Timing of Agency Submission to OIRA. Regulatory actions 

are submitted to OIRA for ~eviewat both the proposed and final 

stage. Even when the agency has not be91ln, let alone concluded 

its intergovernmental consUltation before publication of the 

proposed notice, the agency should provide to OIRA as part of its 

submission for review of the proposed notice at least (1) a brief 
description of the unfunded mandate, (2) a copy of the statutory 

language that requires or ~uthorizes the mandate, (3) the cost 

10 This is in addition to any assessments and analyses 
required for economically significant regulations ·required by 
Sec. 6(a) (3) ee) of E.O. 12866. These assessments and analyses 
are not limited to the direct costs of a mandate; they include 
the indirect impacts of th~ regulation as well. 
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estimates to be provided to the affected units of government, (4) 
the agency plan to carry put the intergovernmental consultation, 

, 

and (5) lithe agency's position supporting the need to issue the 
, I 

regulation containing the mandate. II 'The full documentation and 

justification should be submitted at the same time as the final 

regulatory action is submitted for review. ll 

D. Documentation of: Federal Funding to OIRA. If, 
, 

consistent with section l°(a) (1), an agency chooses to assure 
I 

funding of lithe direct .costs incurred" by the affected units of 
I . . 

government, the agency only needs to provide OIRA, with the 

applicable review package, submitted for review under E.O.12866, 
its estimates of the direct costs that are to be funded for the 

next ten years, and the source (the appropriation accounts) for 

that Federal funding. 

* * * * * 

E.O. 12875 states that lithe cumulative effect of unfunded 
mandates has increasingly' strained the budgets of state, local, 

and tribal governments. 1I 'E.O. 12866 states that agencies need to 

IIminimize those burdens that upiquely or significantly affect 

such governmental entities, consistent with achieving regulatory, 

objectivesll(Sec. l(b) (9) 'of E.O. 12866). 

These conSUltations should help both Federal agencies and 
state, local, and tribal governments to understand better the 
need and justification for newly imposed unfunded mandates. 

11 Even if an agency'hasco~cluded its conSUltations prior 
to publication of a notice of proposed rulemaking,the agency is 
likely to receive additional comments from State, local, and 
tribal governments during:the public comment period. The agency 
will therefore most likely have to update the documentation and 
justification its has previously provided. 
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AGENCIES EXEMPT FROM E.O. 12866 
(as o,f December 31, 1993) 

Advisory Council on Histo~ic Preservation 
African Development Foundation, 
Alaska Natural Gas Transportation system, 

Office of the Federal Inspector 
American Battle Monuments; Commission 
Arms Control and Disarmament Agency 
,Board for International Broadcasting 
Central Intelligence Agency 
commission of Fine Arts 
Committee for Purchase from the Blind 

and Severely Handicapped 
Export-Import Bank of the' United States 
Farm Credit System Assistance Board 
Federal Financial Institutions Examination Council 
Federal Labor Relations Authority 
Federal Mediation and Conciliation service 
Harry S. Truman Scholarship Foundation 
Institute of Museum Services ' 
Inter-American Foundation' 
International Development: Corporation Agency 
James Madison Memorial Fellowship Foundation 
Japan-United states Friendship commission 
Merit Systems Protection Board 
Navajo Hopi IndianReloca~ion Commission 
National Capital Planning,Commission 
Office of Special Counsel 
Overseas Private Investment corporation 
Panama Canal Commission ' 
Pennsylvania Avenue Development corporation 
Peace Corps : 
Selective Service System ' 
Tennessee Valley Authority 
United States Metric Board 
united States Information;Agency 
united States InternatiQnal Development cooperation Agency 
united states National Commission 

on Libraries and Information Science 
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I 
ll-Jan-1994.05:51pm 

'1'0: 	 Sally Katzen 

FROM: 	 Carol H. Rasco 

Economic and Domestic Policy 


SUBJECT: 	 Condit letter you sent 

I am fine. on the letter except that now that I have begun to 
absorb just what the unfunded mandate E.O. does and does not do, I 
think we have some education to do so as not to have people really 
yelling at 	us. I would suggest we come up with a phrase to use in 
let,ters/talks/etc. like this letter that says something like "The 
Order stresses the importane of reducing non~statutory unfunded 
mandates~ ••..••• " 

Thanks. 

, i 

I. 
i 
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OMB CU-+ The White House;# 2 ,SENT BY:OMB CU 

EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE O~ -MANAGEMENT ANO BUOGET 


WA.eJolINCTON, b.C, IIIlII03 

. Trill OII'lIOTCI'I 

Honcrabl. Gary A. Condit 
U.S. HOUGe of Representatives

Waahingtcn, 0,0. 2051~-6131 


Oear eon9'ressJllQ.n ComUt; 

Thank you fer your letter on the issue of unfunded Federal 
manciat.es, a mat.ter or qreat importance to this Administration. 

As you noted, during .my testimony before the House 
Government Operations Committee on October 21st, I commented that 
t.here was a qroup within the White House that was considering' 
what steps, it any, the Administration should take. One of ~he 
results ot tha.t effort was Executive Ord.er No, l2875, "Enhancing- -}d-

\:II.' the Interqovernmenta.l Partnership, If which the Presidant signcaa QnT:J
~~v october 26, 1993. ~e ~rder stresses the importanoe of ~ea~eifl9 


>\' unfunded mandatee"'irr i creasing flexibility for state a.nd local 

~ ~ wa1vers. • . 

We have oontinued to follow the issue of unfunaod mandatee 
and are oommitted to world'nq with sta.te, local a.nd tribal 
offioials early in the dev'elopment of Feaderal raqula.t:.ory polioy. 
As you know, on December 6,th, WQ held the first of a. aeries of 
conferences on the Federal gover~mantts rogulatory partnership
with state, local, and tribal ~ovarnmont~. 

We would be happy to ~rran90 a meeting for the congressional
Caucus on Unfunded Mandates ~ith interested persons in the White 
HOUBe to hear what you aro' doing- I will ha~e my staff call your 
contacts to deoidG on a mutually oonvenient. time. 

http:manciat.es


.. The White House:# 3 . SENT .BY: OMB CU 1-11-94: 11: 32AM OMB CU~ 

II III L.o""'WO"'" CUILOlllliCARY A. CONDIT W...I",NGTOW, DC 20518-05 1Il 
, 181H DI8TRlcr, C'll'O~NI" (2021 226-6131 

OlSTfllCT OFFices:
•COMMITTEE ON A(ll!;tCULTURE 

kDERAl 'ILm,,,;.o 
EUIiCOMI.I''fTEE ON 4 IE WUT 18rw IlUIIT 

COTTON. RICE, AND SUGAR 1II••goo. ~ "'.Q
(2091383..4466

$V8COMMm~E ON 
tIY~:noc;~. £1AfIll', AND FOll~TRY 1120 ,3TH STlIm(aUirtS' of tbt iHntteb ~tattJ 

MOD£8To. CA 95354 
:2091627.1914COMMITTEE ON J10use of 3aeprtl1tntatlbt'. GOVEfiNMeNl OI'ERATIONS 

SU8COMMITTU~ ON .a~binatol1. at 20515-0518 
.aOIolEIINMCNT INlOPlM"'1'lIlN, 

. JUStiCE. AND AGRICULTURe 

SUeCOMMrrrEI! 0lIl November 1" 1993 .GOVERNMENT ACTIVITIES 

AHD TRANgPOflfl".ATION • 


Oireotor Leon E Panetta 

Director 

Office of Management and Budqet 

Old :e::xecut.ive Office Bu1~ain9' 

11th street & pennsylvania Avenue, N.W • 


.Washington , D.C. 20503 

Dear Director panetta: 

I am following up with you on the issue of unfunded federal 
mandates, a matter of great importance to me and many other 
members of Conqress. 

On October 211 in testimony before the House Government 
operations committee, you informed me that the Administration is 
in the process of assembling a task force to study this issue. 
It is my understanding that the task force will include the 
Na.tional Econonic Council, the Office of ManaqQment and Budget
and the presidentls advisor for interqovernrnental affair~. 

I 

.'" As you know, I have formed the·congresSiional Cauou&:: on 
Unfunded Manda.tes, a bipartisan group of 83 tnamherQ' of Congress
who are committed to finding a remedy to thiA qt"ov.rinq problem. 
In order to aChieve a oon~.ncuQ on Qolutions to this issue, I 
would like to arrange a meeting between the Adminiatration1e task 
force and the me~ber~hip of the Congressional Caucus on Unfunded 
Mandates. 

Should a ~Q.ting between the Administration's task force and 
the Cong:t'aSlsional CaU01.lS on Unfunded M~ndc"tes be\ptH;I:dble t p~ease 
contact ma or have your staff oontact either steve Jones or.~lKe 
Oayton of ~y staff at (202) 225-6131. 

Sincerely, 

~. ~ 
GARY A. CONDIT 
Member or Congress 

GAC/sj 

I 

TI<15 S'!'ATIONERY ~RINTI!D Ol~ P"""U MAOE 01' AECYCLEO ~IIIfRS 
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JAN I 2 1994 
JAN 1 3 REC'O 

Honorable Gary A. Condit 
U.S. House of Representatives 
Washington, D.C. 20515-6131 

Dear Congressman Condit: 

Thank you for your letter on the issue of unfunded Federal 
mandates, a matter of great importance to this Administration. 

As you noted, during my testimony before the House 
Government operations Comm~ttee on october 21st, I commented that 
there was a group within the White House that was considering 
what steps, if any, the Ad~inistration should take. One of the 
results of that effort wasiExecutive Order No. 12875, "Enhancing 
the Intergovernmental Part~ership,1I which the President signed on 
October 26, 1993. The Ord~r stresses the importance of reducing 
non-statutory unfunded mandates and increasing flexibility for 
state and local waivers. 

We have continued to follow the issue of unfunded mandates 
and are committed to working with state, local and tribal 
officials early in the development-of Federal regulatory policy. 
As you know, on December 6th, we held the first of a series of 
conferences on the Federal government's regulatory partnership 
with state, local, and tri~al governments. 

We would be happy to arrange a meeting for the Congressional 
Caucus on Unfunded Mandates with interested persons in the White 
House to hear what you are doing. I will have my staff call your 
contacts to decide on a mu~ually convenient time. 

sincerely, 

Original Signed By 
Leon E. Panella 

Leon E. Panetta 
Director 

cc: Official File -A/OlRA. 
DO Records - #043987 
Ms. Hale 
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Mr. Morrall 

OIRA:SKatzen/01/10/93 



11/19/93 
OMB CORRESPONDENCE TRACKING SYSTEl1 

CORRESPO~DENT CONTROL SHEET 

,I ' 

HANDLING: REGULAR 

OMB CONTROL NUMBER: 043987 

CORRESPONDENT: REP GARY CONDIT 

AFFILIATION: CA 

! 


I 
I 

SUBJECT: 'FEDERAL,MANDATE 

LEAD TO: ~OIKA-

CROSS REFERENCE: UNFUNDED ,MANDATES ", , 
INFO COPIES: DO,DD,FO.yEY,LA,DD/M,GC,AD/B,A/OIRA,EP;MARINO,AD/LRA 

SHORT SUM11ARY OF MATERIAL 

HANDLING INSTRUCTIONS 

i 
FOR SIGNATURE OF DIRECTOR BY 12/03/93 

f 

r " 
I 

I 

I 
I 

i 

I 
! 

cleared. 
carol 
Rasco 

I'lli 

IPREPARED ICLEARED I CLEARED ICLEARED ICLEARED ICLEARED ICLEARE DICLEAREDI 


NAME 
AND 

DIVISION 

Katzen 
OIRA 

Damus 
GC 

- Ai L • 

I 

Angell 
EAD 

Rivl ,n 
DO 

'Murr 
DO 

Pane ~t 
'DO 

M. Pale 
1'1H 

INITIALS i 

AND 
DATE I 



nitcb ~tat£5 
(2091363-4455 

920 131H Su:rn 
MODtSlO. CA 95354 

12091527-191. 

• 

, 1 113 lONGWO"l ...· 6UIUirNf.GARY A. CONDIT 
\'\ .. !.H' ... ~·,'O ... , OC 20~ 'S-O~ If. 

(20212:15-(;,3' 

DISTRICT OFFICES. 
COMMITTEE ON AGRICULTURE 

ftOt~"l BUllOING 

SU8COMMITI[E ON 4 \5 W(Sl 18TH SHUf 1 

COTION. RIC(. AND SUGAR M(""O. CA 953'0 

SU6COMM'TIEE ON 
lIV(S10Ct(. OAlRY. AND POUI TRI' (![ongrr5~ of tur ~ 

COMMITTEE ON j.~ousc of 1:\cprcscntatitJcs
GOVERNMENT OPERATIONS 

SUBCOMMITIEE ON lllasbington. j3{: 20515-0518 
GOVERNMENT INFORMATION 
JUSTICE. AND AGRICULTURE' 

SUeCOMMITTEE ON November 17, 1993GOVERNMENT ACTIVITIES , 


AND TRANSPORTATION 


Director Leon E Panetta 

Director 

Office of Management and Budget 

Old Executive Office Building 

17th Street & Pennsylvania Avenue, N.W. 

Washington, D.C. 20503 


Dear Director Panetta: 

I am following up with you on the issue of unfunded federal 
mandates I a matter of great importance to me and many other 
members of Congress. 

On October 21, in testimony before the House Government 
Operations Committee, you informed me that the Administration is 
in the process of assembling a task force to study this issue. 
It is my understanding that the task force will include the 
National Economic Council, the Office of Management and Budget 
and-t.he president's advisor for intergovernmental affairs. 

As you know, I have formed the Congressional Caucus on 
Unfunded Mandates, a bipartisan group of 83 members of Congress 
who are committed to finding a remedy to this growing problem. 
In order to achieve a consensus on solutions to this issue, I 
would like to arrange a meeting between the Administration's task 
force and the membership of the congressional Caucus on Unfunded 
Mandates. 

Should a meeting betw~en the Administration's task force arid 
the Congressional Caucus' on Unfunded Mandates be '_possible, please 
contact me or have your st~ff contact either Steve Jones or:~ike 
Dayton of my staff at (202j 225-6131.' 

Sincerely, 

~~ -----'"'". 
GARY A. CONDIT 0 
Member of Congress 

GAel 

. . ~., " ~: .. " : 
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AND TRANSPORTATION 
 • 

Director Leon E Panetta 

Director 

Office of Management and B~dget 

Old Executive Office Building 

17th street & pennsylvania;Avenue, N.W. 

Washington, D.C. 20503 


Dear Director Panetta: 

I am following up with you on the issue of unfunded federal 
.mandates , a matter of great importance to me and many other 
members of Congress. 

On October 21, in testirr.o::.y before the House Government 
Operations Committee, you informed me that the Administration is 
in the process of assembling a task force to study this issue. 
It is my understanding that the task force will include the 
National Economic Council" the Office of Management and Budget 
and the president's advisor for intergovernmental affairs. 

As you know, I have formed the Congressional Caucus on 
Unfunded Mandates, a bipartisan group of 83 members of Congress 
who are committed to finding a remedy to this growing problem. 
In order to achieve a cons~nsus on solutions to this issue, I 
would like to arrange a meeting between the Administration's task 
forceahd the memberShip of the Congressional Ca~cus on Unfunded 
Mandates. 

Should a meeting between the Administration's task force and 
the Congressional Caucus on Unfunded Mandates be possible, please 
contact me or have your staff contact either steve Jones br Mike 
Dayton of my staff at (20i) 225-6131. 

Sincerely, 

~.. _....-..r~ 
GARY A. CONDIT U 
Member of Congress 

GACjsj 
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THE WHiTE HOUSE:" 
.', :' 

, February 17, 1994 

TO: Vice President 

FROM: 

for Domestic Policy 


SUBJECT: 

At the recent roundtable discussion with the National Governors' 

Association, the issue of unfunded mandates was, as you know, 

discussed by numerous governors. One of the President's' 

responses was to point out that you are working on this issue 

through the National ;Performance Review. 

I ,
'The issue i,s one that I,.find very perplexing; c~rtainly from the 
;st.ate perspective I remember, only too well what': tliese "mandates" 
-cici to the state budget and the ability of the governor to set 
priorities. On t.he other hand, I also know t.h~t prohipitiori of 
all, unfunded mandates will tie our hands in the 'federal 
government in carryirtg out priorities we feel 'are important. 

It seems th~t frequently I hear of divisions within the 
administration discussing the unfunded mandate issue. I would 
:Like ,to sugges;t that we try to inventory; all divisions working on 
this issue and Fall a meeting. :t do know that the NGA has 
forwarded a pro~os~l!for a meeting on the matter, and at a 
minimum we need ~o discuss that proposal. . 

Please advise. Thank you. 

.' ,t. 



I 

. :.'CLINTON LIBRARY PHOTOCOpY 

i '.



I 
I, 

! ' 

"'1, L';:':-;':'.,,-,- ~ ....: .....--.,.. - .... - - -~;- ~ .-:~-~ .~,'"-. - .. - ... ~ <•••_l.. 

, I 

,,'." , 

. .' ''. 

'~ , 

".", '. 
'1' 

i\, ',

. .' ", 

, ". 

'" 

, C....... 


'THE;WHITE HOUSE 


: Marcia L. Hale 

Wh~ 1.-/~ JUl.ds 
..j; A-U -fl · ? [J. Ud..

//1A4. Y" 
W6M-f .V& /lL-f tf·~ 


/i1tU-~J~" .. 

/fl . 


~\ 
'. 

" 

-.- .', ...... ' 

I ' 
I 



02/15/94 11:23 1t IaJ 003 
rEB 15 '94 10:28~~ NGA 202 624 5925 

The Issue 

American federalism ii buill on 1l1e mutual uust ane! respect of federal, state, and local 

governments. This produces a partnership based OD the voice of the people. Our governmentS 

work for the people tbroush elected officials with highly decentralized methods of administration, 

ana mauagemelltJ whereby state and ~ocal govemme.utS IICItually run most govemment programs. 

The system also demands great flexibility to adjust to Dew priorities, policies, and economic , 

circumstances. 

These principles are now bdng seriously eroded by a philosophy that one si%e fits all, that federal 

elected officials know better what: is right for 50 very different states and 39,000 local 

governments. 

Our system of government is being eroded by an increasini separation between those who make 

the law and those who implement the law. Unfunded fcderallaws are now being imposed on state 

and 100al governments hy the federal :governmellt and the courts that dmmatically distort locally
, 

determined priorities. 

Tho differences are 110t over soals and objectives, but methods, procedures, and resources to trJee' 

the goals. Nearly all elected officials strongly support national goals for clean air and water, safe 

highways and work'places, voting rIghts, and specific attentioll to the poor and rhose with special 

needs. However, they differ substantially on methods and what level of gove.rnment should fund 

programs. 

The strong national influence of non-elected public and special interest grou~ the cost of 

eampaip finance, and instantaneous souod.bytt journalism only add to the current probJems of 

1 
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federalism, ~i8.11y the unique pattaership. The basic tel'lants of federalism are also beiJlg 

seriously challenged in this era of a real fteeu il'l spending by all governments. This is increasing 

me shifts to lower lev~ls ofgovernments and "credit card federalism." 

If Congress CaD. 110 longer pay its fair share of the govetna:ace partnership. the payment issue 
, 

cannot be left to the courtS to referee state and local cost allocations. This is now breeding 

resentment and rebellion against the original lawmakers - Congress itself. 

State and local resistance is now focused Oll unfunded federal mandates with In emphasis on 

"unfunded.II 'There is a new House Caucus on unfunded manclates with 84 members that recently 

and su~fully insisted on a cost·benefit analysis fOl EPA mandates. This effort is supported by 

every state and local organization of elected officials. Congress cannot ignore such a coalition! 

Now is the tlQie to convene a meeting of the elected members of our sovemment to discuss these 

. problemS and. unfunded mandates in particular., 

Purpose 

The purpose of the meetiDg would be to adopt a concept that (;QuId be enacted as a bill that 

would do the following. 

1. 	 Establish a consultation process with state and local officials that Congress would follow in 

enacting legislation. While, this obviously could not be enforced, it would help to change the 

"culture": of Congress. It could be similar to the mandates executive order that was released 

by the administration. This consultation pIOcess could become the preamble of a mandate bill. 

2. 	 Provide guidelines to sIgnfftcantlY. reduce the number of unfunded mandates. It could include 

the fallowing provisioDS: 
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a. 	 Language that 't1Iould state that Consress would no longer enact mandateS without the 

approprialc revenues. 

b. 	 Requirement that CBO 'Would provide a eost estimate on aU mandates above e.g. 25 

milliotL There :would be a point of order on the floor of the House ana Senate in there 

was 110 cost estimate. 

c. 	 BstabU&bment of a pago tracking systetn for mandates whereby CBO would provide a 

baseline on the cost of mandates and Congre~ could only enact additional matldates .If 
, 	 , 

they were to repeal others ofequal costs. 

3. 	 The legislation would also include clarlfyina language: that state and local elected oftleials and 

their organizations ml)' consult with federa1 agencies on proposed )egislation or re.gyiatioIlS 

without vLolating the (edera1 Advisory Committee Ac.t or the Administrative Procedure Act. 

The intent would be to have a concep;t paper On this proposed bill which would be the basis of the 

meetiD.g. It would be hoped that an agreement would be made in the meetin& on the broad 

parameters of the legjsl~tion coupled with a timeframe to enacr the proposed legislation. 

farticipatin~ Convening. and TIming 

The 2-4 hour meeting would be conv¢ned jointly by the President and Congressional leadership 

Oft a. bfpan:isan basis. It could be h~ld late spring or early summer, but prior to the July NGA 

meeting. The President, Senator Mitche1l. Senator Dole, Speaker Foley, Minority Leader 

Mfchae1, and the chairman and ranking minority membelS of the two Government Operations 

Committees. which have jurisdlctiori over the legislation would be involved. Finally, it would 

include two representati"e.~ of e.a.ch of the seven state and local organi~tio1l$. 

3 
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MEMORANDUM FOR 	 JACK QUINN 
CAROL RASCO 
MARCIA HALE 
SALLY KATZEN. 
BARBARA CHOW 

FROM: 

SUBJECT: 

PAUL WEINSTEIN 
KUMIKI GIBS I{; 

OPOSED SECOND DEGREE 

Pursuant tD our discus~ion at last week's meeting, attached 
is draft language that may serve as·an alternative camendment to 
the Kempthorne unfunded mandates bill. Title I simply codifies 
portions of Executive Order ,No. 12875, ~Enhancing 
Intergovernmental Partnerships." 

Title II is a derivati~e of Moran'.s unfunded mandates bill 
in that it requires a Congressional Budget Office ("CBO") 
analysis for all bills and resolutions. It differs from Moran, 
however, in one important respect: our language limits the use 
of a point of order. Under Moran's bill, a point of order can be 
raised if the costs of an unfunded mandate is not included in the 
CBO report accompanying a proposed bill or resolution. Our 
language allows such a pOint of order only where CBO has 
conducted an analysis of the benefits. of the mandates to society 
and the costs of not imposing the mandate. 

This approach tightens' present law by requiring some type of 
CBO analysis,but limits through an escape clause the potential 
for Congressional gridlock that exists in Kempthorne's and 
Moran's bills. We believe that this approach may be an 
acceptable alternative for certain supporters of Kempthorne and 
Moran. 

Please review the language and let us know. what you think. 



ON UNFUNDED MANDATESSECOND DEGREE 

BE IT ENACTED BY THE SENATE AND THE HOUSE OF 
REPRESENTATIVES OF THE:UNITED STATES OF AMERICA IN 
CONGRESS ASSEMBLED, 

• 	 PURPOSE: THE FEDERAL qOVERNMENT ISC~GED WITH 
PROTECTING THE HEALTH AND SAFETY, AS WELL AS PROMOTING 
OTHER NATIONAL INTERESTS, OF THE AMERICAN PEOPLE. 
HOWEVER, THE CUMULATIVE EFFECT OF UNFUNDED FEDERAL 
REQUIREMENTS HAS INCREASINGLY STRAINED THE BUDGETS OF 
STATES, LOCAL, AND TRIBAL GOVERNMENTS. 

• 	 TITLE I 
I 

SECTION 101: REDUCTION 'OF UNFUNDED NON-STATUTORY 
FEDERAL REQUIREMENTS ;. 

T.O THE EXTENT FEASIBLE 
I 

AND PERMITTED BY LAW, N:O 
EXECUTIVE DEPARTMENT OR AGENCY ("AGENCY") SHAL'L 
PROMULGATE ANY REGULATION THAT IS NOT REQUIRED BY 
STATUTE AND THAT CREATES A MANDATE UPON A STATE, LOCAL, 
OR TRIBAL GOVERNMENT UNLESS -

(A) FUNDS NECESSARY TO PAY THE DIRECT COSTS INCURRED 
BY THE STATE, LOCAL, OR TRIBAL GOVERNMENT IN COMPLYING 
WITH THE MANDATE ARE PROVIDED BY THE FEDERAL 
GOVERNMENT; OR 

(B) THE AGENCY, PRIOR:TO THE FORMAL PROMULGATION OF 
THE REGULATION CONTAINLNG THE PROPOSED MANDATE, 
PROVIDES TO THE DIRECTOR OF THE OFFICE OF MANAGEMENT 
AND BUDGET A DESCRIPTION OF THE EXTENT OF THE AGENCY'S 
PRIOR CONSULTATION WITH REPRESENTATIVES OF AFFECTED 
STATE, LOCAL, AND TRIBAL GOVERNMENTS; THE NATURE OF 
THEIR CONCERNS; ANY WRITTEN COMMUNICATIONS SUBMITTED TO 
THE AGENCY BY SUCH UNITS OF GOVERNMENT; AND THE 
AGENCY'S POSITION SUPPORTING THE NEED TO ISSUE THE 
REGULATION CONTAINING THE MANDATE. 

• 	 TITLE II 

SECTION 101: BUDGETARY 'ANALYSIS AND INTERGOVERNMENTAL 
REFORM ACT :. 

(1) EXCEPT AS PROVIDED iIN PARAGRAPH (2), WHENEVER A 
COMMITTEE OF EITHER HOUSE REPORTS A BILL OR RESOLUTION 
OF A PUBLIC CHARACTER TO ITS HOUSE THAT IMPOSES AN 
UNFUNDED REQUIREMENT UPON STATE, LOCAL, OR TRIBAL 
GOVERNMENTS, THE REPOR~ ACCOMPANYING THE BILL SHALL 
CONTAIN AN ANALYSIS PREPARED BY THE CONGRESSIONAL 
BUDGET OFFICE ("CBO") DETAILING, TO THE EXTENT 
FEASIBLE, THE FOLLOWING 



(A) THE STATE, LOCAL, AND TRIBAL EXPENDITURES NECESSARY 
TO COMPLY WITH THE PROPOSED UNFUNDED REQUIREMENT; 

(B) THE BENEFITS TO THE AMERICAN PEOPLE OF IMPOSING THE 
PROPOSED UNFUNDED REQUIREMENT UPON STATE, LOCAL, AND 
TRIBAL GOVERNMENTS; AND 

(C) THE COSTS TO THE AMERICAN PEOPLE OF NOT IMPOSING 
THE PROPOSED UNFUNDED REQUIREMENT UPON STATE, LOCAL, 
AND TRIBAL GOVERNMENTS. 

(2) THE REQUIREMENTS OF PARAGRAPH (1) SHALL NOT APPLY 
TO ANY BILL OR RESOLUTION WITH RESPECT TO WHICH THE 
DIRECTOR OF THE CBO CERTIFIES IN WRITING TO THE 
CHAIRMAN OF THE COMMITTEE REPORTING THE B RO 
RESOLUTION THAT THE EXPENDITURES NECESSARY TO IMPLEMENT 
SUCH LEGISLATION DURING THE FIRST THREE YEARS WILL NOT 
EXCEED $50,000,000 IN THE AGGREGATE AND DURING THE 
FIRST FIVE YEARS WILL NOT EXCEED $100,000,000 IN THE 
AGGREGATE. FOR THIS PURPOSE, A YEAR SHALL BE"A PERIOD 
OF THREE HUNDRED AND SIXTY-FIVE CONSECUTIVE DAYS. 

(3) THE BILL OR RESOLUTION UNDER CONSIDERATION SHALL 
BE SUBJECT TO A POINT cDF ORDER WHERE CBO HAS NOT 
PREPARED THE ANALYSIS REQUIRED IN PARAGRAPH (1) (A) 
PROVIDED THAT THE CBO REPORT INCLUDES THE ANALYSIS 
REQUIRED UNDER PARAGRAPHS l(B) AND l(C). 

SECTION 102: EXERCISE OF RULEMAKING POWERS 

THE PROVISIONS OF THIS:TITLE ARE ENACTED BY CONGRESS -:

(1) AS AN EXERCISE OF THE RULEMAKING POWER OF THE HOUSE 
OF REPRESENTATIVES AND;THE SENATE, RESPECTIVELY, AND AS 
SUCH THEY SHALL BE CONSIDERED AS PART OF THE RULES OF 
EACH HOUSE, RESPECTIVELY, AND SUCH RULES SHALL 
SUPERSEDE OTHER RULES GNLY TO THE EXTENT THAT THEY ARE 
INCONSISTENT THEREWITH; AND 

(2) WITH FULL RECOGNITION OF THE CONSTITUTIONAL RIGHT 
OF EITHER HOUSE TO CHANGE SUCH RULES (SO FAR AS 
RELATING TO SUCH HOUSE): AT ANY TIME, IN THE SAME 
MANNER, AND TO THE SAM~ EXTENT AS IN THE CASE OF ANY 
OTHER RULE OF SUCH HOUSE. 

SEC. 103 EFFECTIVE DATE. 

THIS TITLE SHALL APPLY:TO ANY BILL OR RESOLUTION 
ORDERED OR REPORTED BY ANY COMMITTEE OF THE HOUSE OF 
REPRESENTATIVES OR OF THE SENATE AFTER THE DATE OF 
ENACTMENT OF THIS ACT .. 
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. THE WHITE HOUSE 

WAS HI:'<GTON 

May 5, 1994 

MR PRESIDEN,T: 

Attached is a decision memo from· Carol Rasco, 
Bob Rubin, Jack Quinn and Leon Panetta on a 

J~ 011___'___ reco~·~~:!· a:sroach for dealing with . 
~ ~ed=m~nda legislation that is likely

ta-b--- ---8 ---- Senator Glenn's Government 
Affairs Committee by the end of the month. 

Two principal alternatives have been . 
introduced, a Kempthorne bill that.your 
advisors regard as unacceptable, and a more 
moderate bill known by its acroQym: FAIR. 

Carol, Bob~ Jack and Leon are seeking your 
approval to open up discussions with the key 
sponsors of the FAIR bill to see if they 
would agree to certain modifications in 
exchange for Admi~istration backing. Marcia 
Hale and the NEC principals support this 
strategy_ 

I have cir'culated this memo to George, 
Gergen, Gearan, Marcia, Pat Griffin and 
Katie. I :am sending it up to you now because 
I understand that you are meeting with Leon 
and Bob ~is afternoon. - Approve \! , 

discussions·... Disapprove__ Discuss 


I 
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, -- : - ,. _..,..; 

WASHINGTON 

9~ MAY 5 All 03 

May 4,1994 

MEMORANDUM FOR TIlE PRESIDENT 
TIlE VICE PRESIDENT 

FROM: CAROL RASCO 
ROBERT RUBIN 
JACK QUINN 
LEON E. PANETIA 

SUBJECT: UNFUNDED MANDATES LEGISLATION 

ACTION-FORCING EVENT 

Later this month, Senator Glenn is planning to markup unfunded mandates legislation 
that we believe is likely to pass the Senate this year. In the House two bills are coming close 
to having enough cosponsors for a discharge petition. The National Governors Association 
(NGA), U.S. Conference of Mayors,. and other State and local organizations have been 
seeking our position on a variety of legislative proposals. While all the bills introduced to 
date have considerable drawbacks, we believe it is important that the Administration become 
engaged in the process. The c;>bjective would be to propose amendments to more moderate ... 
bills that would make them acceptable to the Administration, improve their chances for 
passage, and therefore, prevent more extreme legislation from moving through the House and 
Senate. 

BACKGROUND 

As you know, there has been growing support on Capitol Hill for legislation that 
would stop (or at least slow down) federal legislation and regulations that impose unfunded 
mandates on State, local and tribal governments. The momentum is being fueled by 
conservative Members of Congress (who are not great fans of the underlying legislation that 
provoke unfunded mandates in the first place); the associations of state and local elected 
officials (including the NGA and the u.s. Conference of Mayors) who are under great 
pressure to meet increasing demands with increasingly limited resources; and, more recently, 
some of the more moderate Members of Congress who want to be able to cast a vote against 
federal mandates andlor in favor of local prerogatives before facing reelection this fall. 

1 



Kempthome Bill 

I 

The most popular is Senator Kempthorne's bill, which now has 54 cosponsors in the 
Senate and 221 cosponsors for the House counterpart. This bill provides that a state or local 
government need not comply with a ,Federal unfunded mandate unless the Federal 
Government pays the direct cost of the mandate -- i.e., no money, no mandate. The White 
House advisors who have followed this issue agree that this is totally unacceptable. 

FAIR Bill 

Several more moderate, Members of Congress (Moran, Goodling, Dorgan and 
Domenici) have sponsored an alternative entitled the "Fiscal Accountability and 
Intergovernmental Refonn Act" (the ' "FAIR Act"), which has some real problems but is 
clearly preferable to the Kempthorne bill. The sponsors of the FAIR bill (which has 243 
cosponsors in the House and 6 in the Senate) believe that if the Administration supports their 
bill, they can attract enough of theriloderates to enable FAIR to be a viable alternative to 
Kempthorne. They are willing to m'ake some changes to their bill to get our support, but they 
warn that there is not a lot of room to negotiate because some of their supporters are already 

, saying that the FAIR bill is too weak in comparison with Kempthorne. 

PROPOSED AMENDMENTS 
, , 

We set forth below a list of proposed changes to the FAIR bill whiCh we believe 
would limit its potential for creating Congressional gridlock. It must be recognized that if 
some of these are accepted by the FAIR sponsors (we have no illusions that all would be 
accepted), the Administration would be expected to announce its support for the modified 
FAIR bill. While Administration support for FAIR may please some Governors and Mayors, 
only your support for Senator Kempthorne's bill would satisfy them completely. In addition, 
endorsing FAIR or Senator Kempthorne's bill will not be well received by the public interest 
groups and the more liberal Members of Congress, even if we undertake a substantial 
outreach effort. 

Provisions; Relating to the Legislative Branch 

Title I of the FAIR bill involves legislation and requires that Committee reports 

accompanying bills with unfunded mandates include 'a Congressional Budget Office (CBO) 

analysis of 1) compliance costs for, State and local governments and for private businesses, 

and 2) the effects on economic growth and competitiveness. The analysis is required if the 

costs exceed $50 million in three years or $100 million in five years. Lack of the CBO 

analy'sis would subject a bill to a point-oi-order. 
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•Proposed Changes 

• Specify that only bills with unfunded manuates that exceed the dollar threshold of at least 
$100 million per year would require an estimate Of the cost of the mandate -- This would be 
consistent with the dollar threshold in the Executive Order on Regulatory Planning and . 
Review. 

• Delete the requirement to study the macroeconomic effects -- the. effect would hardly be 
meas~rable unless the bill had effeds of billions ·of dollars a year. 

• Delete the requirement to study private sector costs -- the focus of the legislation should 
be ori reducing mandates on State and loca:l governments. 

• Modify the point-of-order provision to require the commiuee(s) that report the bill to 
provide an estimate of the costs; charge CBO with the responsibility of reviewing that 
estimate and reporting back to the Congress; permit a point-of-order if the CBO review is 
not completed within 30/45 days after the bill is reported -- otherwise non-elected officials 
could block elected officials from voting on important legislation indefinitely); clarify that the 
point-of-order can be overruled by asimple majority; and provide an escape clause for 
emergency legislation. 

• Add as a requirement an analysis of the benefits to the public of imposing the proposed 
unfunded mandate and the cost to the public of not imposing the mandate -- to ensure that 
the floor debate includes consideration of the advantages of the mandate arid is not based 
solely on cost data. 

• Delay the effective date of the Act for one year or until the term "mandate" is defined and 
protocols are developed for estimating the costs/benefits of such mandates -- there are very 
difficult questions of definition, methodology and development of data bases, some of which 
we have asked the Advisory Commission on Intergovernmental Relations (ACIR) to study. 

• Include a three year sunset provision after the effective date of the Act. 

Provisions Relating to the Executive Branch 

Title II of the FAIR bill requires agencies to prepare for each notice of proposed 
rule making and each final regulation, and for each "other major federal action affecting the 
economy" an estimate of the effects of the proposed rule or action on local government 
resources, an estimate of the costs of private sector compliance, and the effect on economic 
growth, full employment, and international competitiveness. 

i Proposed Changes 
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• Impose a dollar threshold --: $100 .million annual effect on the economy, the same as in 
our Executive Order. 

• Delete the requirement to study the. macroeconomic effects -- see above. 
, 

• Delete "other major federal action affecting the economy" -- too broad, covering 
enforcement actions, etc. . 

• Provide that nothing required by tl#s section can be the basis for judicial review - 
standard protection from nuisance suits or generally clogging the courts with process-based 
ru~. . 

RECOMMENDATION 

It is our recommendation that the Administration immediately begin discussions with 
the chief sponsors of the FAIR bill -:-- to be· preceded by a consultation with the NGA and 
Conference of Mayors -- to see if they would be willing to accept our proposed changes to 
the legislation. In return for consenting to our changes, we would offer our support for FAIR 
as modified. We have discussed this approach with Marcia Hale and the NEC principals, and 
they concur in this recommendation: 

. . 

DECISION 

Please indicate below how you would like us to proceed. 

Approve 

Discuss Further 
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,CENTER ON BUDGET 
.AND POLICY PRIORITIES 

MANDATE RELIEF FOR STATE AND 

LOCAL GOVERNMENTS 


by Jim St. George 

State and local governments across the country have been struggling for 
several years with budget deficits. Although the recent recession was partially 
responsible for the fiscal probl~ms state and local governments have faced, fiscal 
difficulties will last in many areas even as the recovery continues. A range of 
potential causes for these structural deficits have been identified, including loss of 
federal funds, escalating costs of Medicaid and other health care costs, and outdated 
state tax systems that do not reflect the economv of the 1990s and are unable to 
generate needed revenue effici,ently and effectively.l . 

Another potential cause of the fiscal distress state and ioeal gOVE:iTLlilents have 
faced, and the focus of much recent attention, is the growth of w:zfunded federal 
mandates - requirements on s~ate and local governments imposed by the federal 
government without accompanying funds. State and local officials point out that the 
practice of requiring state and local governments to meet federally-established goals_ 
has increased substantially in the last two decades. In response, a number of these 
officials are supporting legislative proposals that would release state and local 
governments from any legal obligation to obey mandates for which the federal 
government does not provide full funding and, in the Senate version, require the 
Congressional Budget Office to estimate the cost to individual state and local 
governments of any bill that would imp?se a mandate on them. Such a solution 
raises serious concerns. 

The requirement for cost estiinates id~ntifying the impact of mandate 
legislation on each state government and local government would prove impossible. 
to acc~mplish in practice. M<?reover, the major proposals, Senator Dirk Kempthome's 

See in particular Financing St~te Government in the 19905, National Governors Association, et al., 
1994. The study suggests that one Cause of state fiscal problems is the fact that states have not 
updated their revenue systems to reflect the changing American economy. For example, consumers 
buy a far larger share of services r~lative to goods than they did 30 years ago. Yet state sales' taxes 
typically apply to only a limited number of services. One result - along with a potential tax 
advantage for providers of services over those who produce goods - is that most states' sales taxes 
generate less revenue for each dollar of total consumption than they previously did. Another example 
of economic change cited. in the report that has not been matched. by appropriate fiscal refonns is the 
increasing prevalence of businesses operating across state and national borders. 

777 North Capitol Street. NE. Suite 70S':Washington. DC 20002 Tel: 202-408-1080 Fax: 202-40&1056' 



, . 
, 

"Community Regulatory Relief Ad" (5-993) and Representative Gary Condit's 
"Federal Mandate Relief Act of 1993" (H.R. 140), would likely lead to increased 
gridlock, seriously limiting the federal government's ability to 'respond to certain 
needs. They also would open the door to costly litigation and greater judicial 
intervention in policymaking. And they could create perverse incentives for states 
and localities to avoid addressing problems in areas· that might become the subject of 
fully:'funded federal mandate legislation sometime in the future. Jurisdictions that 
have done the least to address v~rious problems would be more generously funded 
than those that have acted in advance of federal requirements. State and local 
governments would likely become less willing to act as, "laboratories for democracy;" 
instead they likely would delay irutiatives until Congress required and paid for'them, 
and when Congress did so, states and localities would have incentives to exaggerate 
the cost of compliance. . . 

Types of Federal Mandates 

Before describing the practical proble~s of the Kempthorne and Condit 

proposals, it may be useful to identify some of the more recent federal actions that 

are considered unfunded mandates. 'All told, the National Conference of State 

Legislatures has identified nearlx 200 mandates in federal law. Many of the most 
- ,
important pieces of legi(5lation in' recent years have at least some impact on state and 
local governments and would h~ve betim .covered by a Kemptllorne~0f Condit-type 
ban on unfunded mandates.. . .. 

A number of unfunded mandates apply to state and local governments as 
employers; thus the Family and Medical Leave Act applies to 'state and local . 
governments as well as private~mployers.2 Several recent unfunded. mandates stem 
from legislation designed to reduce cri~e and enhance public safety. Examples 
include the Brady bill, which requires that states provide an on-line, computerized 
criminal records data base to facilitate a national criminal background check system 
over the next five years, and the: National Child Protection Act, which requires stateS 
to report child abuse information to the same background check system.' ImproVing 

. access to government services and gUaranteeing civil rights may also be considered 
unfunded mandates. Thus the ":Motor Voter" bill and the Americans with Disabilities 
Act, each of which places various requirements on state and local governments, are 
identified as Unfunded mandates. Finally, a major category of often-controversial 

.,I 

2 The National Conference of Stat~ Legislature's Mandate Catalogue also identifies unfunded 

mandates that have been in effect for t;nany years. Other federal legislation identified as unfunded 

mandates that is associated with states' role a~ employers includes compliance with child labor, 

minimum wage, and anti-discrimination laws. . . '. . 
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mandates relate to environmehtal concernS, such as the Clean, Air Act that requires 
state and local officials to establish pollution control strategies. 

Cost Estimates for Mandates 

Central to any requirement for full funding of federal mandates is the need for 
timely, accurate projections of·the costs to state and local governments. The 
Kempthorne proposal requires CBO to prepare "an economic analysis" of the effects, 
of complying with a proposed: mandate "by each State government and by each local 
government."3 While CBO cu.irently estimates the aggregate cost to state and local 
governments for a large number of proposals each year, the requirement for a cost' 
estimate for individual state and local governments would be a massive expansion of 
responsibilities for CBO.4 ; 

I 

Estimating the costs of various proposals on a state-by-state basis requires 
detailed information on the specific issue at hand for each state, data that often are 
simply unavailable. Moreover, because of the lack of appropriate data bases with 
state-level information and the wide range of issues that affect state and local 
governments, it is not possible to establish a single estimating methodology 
applicable to most or all bills. :Instead, eBO staff would have to address each bill or 
subject area.~~paratelYJo idenfify and locate relevant data. This can be a timely and 
costly endeavor, the"r~sults of wh1chare sometimes of marginal value. 

A related difficulty in estimi\ting the state-by-state cost of fully funding 
mandates is that the best - an~ often the only - source of information on the 
specific characteristics of a state or region may be state officials themselves. If 
officials know that the cost will be fully funded by the federal government, they 
clearly will have an interest in inflating the potential cost. Using such self-interested 
sources could affect the accuracy of estimates. 

3 The major practical difference between the Condit and Kempthorne proposals is the absence of 
any mention of cost estimates ftom the Condit bill. In order to fully fund mandates, however, 
Congress would clearly require more accurate cost estimates than currently produced by CBO. 

,4 The requirement for "economic analysis" could be interpreted as requiring estimates not just on 
the direct cost of a mandate, but also on the economic impact of policies insofar as they are likely to 
have an impact on state and local revenue. Such analysis would include potential job gains or losses; 
changes in property use and value, and changes in consumption levels or patterns. The economic 
impact of policy is extraordinarily difficult to ascertain even on a national level; CBO attempts such 
estimates on only a few major bills each year. No amount of new resources would enable COO - or 
any other agency - to estimate such impacts accurately. 
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The difficulty of doing state-by-state analysis, however, is only the tip of the,· 
iceberg. Analyzing the potential cost to each of the more than 80,000 local 
governments in the United States would ,be a task of unimaginable proportions; CBO 
director Reischauer has called it: "impossible in any practical sense. tlS Although such 
cost estimates, if feasible' to produce, wo~d entail an enorm()us increase in workload 
for CBO, the Kempthorne proposal includes no increase in funding for the agency. 
One might say that the bill itself is an unfunded mandate, albeit on CBO rather than 
on state and local goverru;rients. In practice, the requirement would frequently bring; 
the legislative process to a halt.' ' '. 

, 
'j 

The Cost - and Inefficiency. of Full Funding 

. .' 
Even if the availability of data and appropriate models were not 

insurmountable hurdles, requi~ing full funding for all federal mandates could 
ultimately increase the total cost to society of accomplishing national goals. The 
Kempthorne and Condit propqsals establish an open-ended commitment for federal 
funds: a law would be binding on states and localities only if "all funds necessary" 
are provided. For instance, establishing a computerized national background check 
envisioned in the Brady bill and support~d by many gun control advocates and 
opponents aFke requires the 6.111 cooperation of every law enforcement agency in the 
country. If Congress is seriou~ about having such a system operational in five years, 
it cannot allow iocal sheriffs just to opt Ol,lt, Claiming their funding did notJully cover 
their costs. If the ban on unfunded mandates had been in effect when the Brady bill 
were enacted, Congress would have to ensure. that it fully supported the'reported cost 
of compliance. Failure to support the cost reported by local officials could leave'the 
effort to establish the backgro'und check system in limbo as courts attempted to 
determine whether individua+ local governments were obligated to participate or 
whether more federal funds would be required; This' would be akin to establishing a 
new entitlement for state and local governments, with all the well-known difficulties 
in limiting the cost of such open-ended commitments. ' 

The total cost of full f~ding of federal mandates could also be driven up by 
the perverse incentives state find local governments would face under an unfunded 
mandate ban. The Kempthorne bill, for instance, defines the cost of a mandate as the, 
amount in e?,cess of what "tne State or local government would incur in carrying out 
that activity in the absence o'f the regulation." What agovemmental body would do 
m the absence of federal acti:on is, in fact, impossible to know. Instead, the practical 
effect of such a requirement;is to reimburse state and local governments for t~e full 

i 

5 Testimony of Robert D. Reischauer. Director, Congressional Budget Office,' before ,the U.s. Senate 
Committee on Governmental Affairs, April 28, 1994. , ' . , 
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cost of compliance less any costs they wer~' bearing ~efore the mandate was imposed., 

Since the greatest subsidies for any mandate would go to governments that have ' 

previously done the least in the area in question, there would be an incentive for 

state and local governments to delay action on issues they otherwise would plan to""' 

address if there were a reasoriable chance~)f federal action in the future. More timely 

action would reduce their ultimate federal reimbursement, presumably in perpetuity.f\~};' 


Suppose, for instance, that Congress passes a health reform bill requiring 
employers, including state and local governments, to provide health care to their 
employees. If a Kempthorne- or Condit-style ban on unfunded mandates passes fitSt" ..~ ....-:" __.J.,, ,_such a reform bill would be considered a mandate requiring federal funding if it ism-' 
be binding. States that already meet the minimum standards established in such a 
bill would get no funding, while other states would be rewarded for not providing 
health care benefits to their employees in the past. It would not take long for state 
and local government officials to recognize that there are financial advantages to 
letting problems fester - creating a nation.al issue that requires a federally funded 
mandate -' and penalties for solving problems too promptly. 

I 

Another issue stems from the fact that while state and local officials believe 
federal policies are often too controlling in the way they prescribe how particular 
goals are to be met, such restrictions tend to be more severe when the federal 
governmentprQvides,I,l19st~r (111 ;of tp.efunding. To ensure that federal money is not 
'squandered ari,(to' proted 'againsfthe cytucism'associated\:Vith' financial abuses, 
federal policy makers often place particularly tight restrictions on how federal grants 
are monitored and spent. Sometimes this reduces state flexibility in experimenting to 
find the most cost-effective' way of meeting various goals. 

For example, CBO surveyed a number of local governments to estimate the 
cost of requiring that all handicapped people have access to polling places. The 
estimates ranged from $845 per cpunty in Georgia, where voters with mobility 
impairments would have their polling place changed to an accessible building, to ,,-,,' 
$10,000 for the city of Minneapolis, where city officials indicated they would installS. ' ' ";:'; 
ramp at every polling place. Arq.ving at a cost estimate to enable full funding in a " ';.' 
broad range'of similar situations ;Would require deciding exactly how local 
governments should comply. Th¢ practi~al result in some future cases could be 
increased federal prescriptivenes~, with the mandates specifying the particular 
solutions to be employed. In some cases -this could result in greater cost than if state 
and local officials acted independently to achieve the intent of the legislation. 

Finally, the federal costs of various pieces of mandate legislation could grow 

beyond the amount necessary to accomplish the identified goal as state and local 

governments "game" the system to maximize their federal payments. If the federal 

government must reimburse all direct costs of compliance, state legislators might, for 
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instance, allocate the time they and their staffs spend researching and debating 
implementing legislation to the cost of the mandate. Establishing and maintaining. 
the. necessary "cost centers" to allocate the time that was to be reimbursed could be.· 
considered a cost of the mandate as well! 

One example of how stat~ officials have manipulated federal reimbursements 
in recent years is through use of special taxes on health care providers to increase 
federal Medicaid reimbursements. A number of states have been highly creative in 
their use of these provider taxes, sufficiently creative that the practice employed by a 
number of states was widely co~idered to be a scam. Ultimately, Congress and the 
executive branch had to act to restrict the use of provider taxes. Episodes such as· 
this, where states acted aggressiyely to increase the amount of federal dollars coming 
to them, should give pause to anyone who doubts that state orJocal officials would 
manipulate funding opportuniti~s inappropriately. 

Gridlock and litigation 

Given the tight fiscal cofi&traints under which the federal government is 
operating, one impact of an unfunded mandate ban would be to hamstring federal 
activity across a broad array of policy areas. The time needed to identify specific 
fiscal impacts in over 80,000 juri~dictions, along with uncertainty over the accuracy of 
those estimates, would be a powerfur~veapon for those whose primary agenda is to' 
obstruct legislation. . . 

Advocates of the ban poi~t.out that the proposals would not affect current 
legislation, applying only to fut4r"e proposals. One of the difficulties in recognizing' 
the full implications of a ban on'jutufe unfunded mandates, however, is that the 
items affected would .be those fO,r which. by definition. no consensus currently exists. 
If a consensus had already developed and been recognized, the mandate would likely 
already be in place. This sugges,ts that the intentof the legislation may have more'to 
do with inhibiting further federa;l action than with actually addressing current fiscal 
constraints faced by state and local governments. 

Furthermore', it is not entirely true that current mandates would not be 
affected by the Kempthorne and: Condit proposals. Existing legislation wouJd be 
affected when it was reauthorized or amended. Such action wou,J.d constitute new 
iegislation; it would cause the existing mandate to fall under the obligation for full 
funding. In that way the ban ort unfunp.ed mandates could begin to roll back . 
legislation that requires reauthorization and inhibit amending legislation that includes" 
mandates already in place. This:could even, go to the extent of obstructing passage of 
a bill that reduces the cost of com,pliance for state or local governments. Imagine, for 
instance, a mandate that state and local leaders believe places unnecessary and 

6 

http:unfunp.ed


" 


. inefficient burdens on them. An iamendment could address some of their concerns, 
but it would trigger a requiremeIl.t for full funding for any mandate that remained. 
The likely course of action would be to leave the existing, more burdensome 
requirements in place. I 

Troubling implications also arise over the implementation of mandates. A new 
mandate would be binding on state and local governments only if. full funding is. 
provided. It may not be immediately apparent, however, whether full funding is in 
fact available; the federal government may think it is funding the mandate, but state 
or local governments could end up with greater-than-anticipated costs. If an audit" 
for example, found that the cost of compliance with a mandate 4't the previous yeaI' 
exceeded the federal funds received for that purpose, would that mean that the law . 
was not in force, even though o~cials as well as businesses and individuals acted as' 
though it had been? One can imagine- a whole new field of litigation opening up to 
determine what the direct costs of a mandate actually were, in order to determine 
whether state or local laws were 'indeed in force. Moreover, individuals and 
businesses might be inclined to delay or avoid compliance with mandates altogether 
until it was determined that funding was in fact adequate and the law was binding. 
Such inaction would, of course, increase the cost of enforcement for states and 
localities. Higher enforcement costs, however, could increase the likelihood that 
federal funding - premised on an assumption of voluntary compliance - would 
prove inadequate. . . 
,.." , ' ...~.' 

Benefits to State and Local Governments from Federal Tax Expenditures 
, 

Proponents of a ban on unfunded federal mandates argue that any justification 
for unfunded mandates evaporated with the demise of general revenue sharing. 
They portray the federal government as imposing burdens without providing any 
financial support to state and local government. Such an analysis, however, fails to 
acknowledge the substantial sub~idy for state and local income and property taxes. 
implicit in allowing such taxes to be deducted in determining federal income tax 
liability. In fiscal year 1994, federal tax expenditures associated with the deduction of 
state and local taxes, together with the exclusion of in~erest income from various 
forms of state and local debt, amounted to $66 billion. By comparison, the U.S" 
Conference of Mayors has. estimated the cost of 10 of the largest and most prominent 
unfunded mandates in over 300 :cities at $6.5 billion.6 Given that the population in 

I 

6 US. Conference of Mayors, Impact of Unfunded Federal Mandates on U.S. Cities, October 26, 1993. 
The 10 unfunded mandates in the survey covered the Clean Water Act, the Clean Air Act, the 
Resource Conservation and Recovery Act, the Safe Drinking Water Act, the Asbestos Hazard 
Emergency Response Act of 1988, the Residential Lead-Based Paint Hazard Reduction Act of 1992, the 

, (continued..,) 
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these cities account for half the total population of all cities with at least 30,009 
residents, as well as the possibility that the self-assessment of burden was over- ' 
stated, it is .certainly possible that the total c:ost of all unfunded mandates is less than 
the benefit of the tax expenditures.;,' . 

·, I 

While the savings from th~se tax expenditures is'received directly by taxpayers 
rather than state and local governments, the tax expenditure reduces the cost of state 
and local income and property t~xes to taxpayers who iteIllize on theiI: federal 
returns. The federal government[effectively pays up to 40 percent of the state and 
local income and property taxes for high-income taxpayers. This is thought to 
increase the willingness of taxpayers to support' politically taxes for state and locaL 
services. Periodic suggestions that the federal tax expenditures for state and local. 
taxes should be reduced or limit~d are met with protests from state and local, 
government officials. evidence of: their awareness of the subsidy the tax expenditures 
provide for state and local taxes. ~ , ' 

Alternatives to Consider 

Nothing in this analysis should be construed as diminishing .the difficulties 
state and local governments encqunter in meeting the obligations they' face, whether 
they are obligations established by state and local officials themselves or mandates 
established bv the federcH 'goveniment. ~ :V-lhile part or this (!jfHculty is the- rE'sult of 
structural flaws in state revenue :svstems over which state officials have control, the 
national government should tak~ ~eriouslv its role in ensuring the efficient and 
effective operation of the federaljsystem. ., 

One small step CO,ngress ctould take in that direction would be to pass 
legi~lation submitted bv Senator :David Pryor that wo'tlld allow states to require mail
order. companies to withhold the' state salesta?< on items sold to that state's residents. 
Such legislation would allow states to raise an additional $3 billion to $3.5.billion 

( ...continued) 

Underground Storage Tank Act. the' En;dangered Species Act, the Americans with Disabilities Act, and 
the Fair Labor Standards Act. '. , . '. . 

~ Other estimates also suggest that;the cost of federal mandates is less than the value of these tax 
expenditures. An analysis by the AdvisOry Commission on Intergovernmental Relations of W1.funded 
mandates passed between 1983 and 1990 conservatively estimates the cost to state and local 
governments in fiscal year 1990 as between $2.2 billion and $3.6 billion.. See ACIR. Federal Regulation of 
State and Local Governments: Tile Mixed: Record of the 19805, Julv 1993. pp. 63-67. . 

· I . 

" It should be noted that local gov~rnments struggle under the burde~ of unfunded state nlandates 
as well. '. 

• I ' • 
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EXECUTIVE ,oFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 


WASHINGTON. D.C. 20503 

THE DIRECTOR 

MAY 
3 19{)4 

MEMORANDUM FOR THE NEC 

FROM: LEON PANETTA 

SUBJECT: UNFUNDED MANDATES LEGISLATION 

Background 

As you know, there has been growing support on Capitol Hill 

for legislation that would~stop (or at least slow down) the flow 

of federal legislation and'regulation that impose unfunded 

mandates on State, local and tribal governments. The momentum is 

being fueled by conservative Members of Congress (who are not 

great fans of the underlying legislation in the first place), by 
{ 

the associations of state ~nd local elected officials (NGA, the 
i 

U.S. Conference of Mayors,etc.) wh~ are under great pressure to 

meet increasing demands with increasingly limited resources, and, 

more recently, by some of the more moderate Members of Congress 
I . 

who want to be able to cast a vote against federal mandates 

and/or in favor of local prerogatives before having to run for 

reelection this fall. 

The driving force is Senator Kempthorne's bill, which now 
. I . 

has 54 cosponsors in the S~nate and 221 cosponsors for the House 

counterpart. It provides that if the Federal Government does not 

supply the funds, the state or local government need not comply 

with the requirement -- i.e., no money, no mandate. The White 

House advisors who have fOflowed this issue agree that this is 

totally unacceptable. sev~ral moderate Members of Congress 

(Moran, Goodling, Dorgan and Domenici) ·have sponsored the "Fiscal 

Accountability and Intergovernmental Reform Act" (the "FAIR 



Act"}, which has some real problems but is clearly preferable to 

the Kempthorne bill. The 'sponsors of the "FAIR" bill (which has 

243 cosponsors in the Hous~ and 6 in the Senate) believe that if 

the Administration supports their bill, they can attract enough 

of the moderates to be a v:iable alternative to Kempthorne. They· 
I 

are willing to make some changes to their bill to get our 

support, but they warn that there is not a lot of room to 

negotiate because some of their supporters are already saying 

that the "FAIR" bill is too weak in comparison with Kempthorne. 

We set forth below a·list of proposed changes tp the "FAIR" 

bill, but it must be recognized that if some of these are 

accepted by the "FAIR" sponsors (we have no illusions that all 

would be accepted), the Ad~inistration would be expected to 

announce its support for the modified "FAIR" bill. While such an 

announcement would bea plus with the Governors, Mayors, etc., it 

would not be well received. by the public interest groups and the 

more liberal Members of Co~gress, even if we undertake a 

sUbstantial outreach effort. 

Provisions Relating to the Legislative Branch 

Title I of the "FAIR":bill involves legislation and requires 

that committee reports accompanying bills with unfunded mandates 

include a CBO analysis of i) compliance costs for State and local 

governments and for private businesses, and 2) the effects on 

economic growth and competitiveness. The analysis is required if 

the costs exceed $50 million in three years or $100 million in 

five years. Lack of the CBO'analysis is subject to a point-of

order objection. 
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Proposed Changes 

, 
i 

1. Increase the dollar threshold to $100 million per year
I 

using the dollar threshold in the Executive Order on 

Regulatory Review. 

2. Delete the requirement to study the macroeconomic 

effects -- the effect would hardly be measurable unless the bill 

had effects of billions of:dollars a year. 

3. Delete the requirement to study private sector costs - 

the rallying cry is to protect state and local governments, not 
! 

the business community. ! 

4. Modify the point1of-order provision to require the 

committee(s) that report the bill to come up with an estimate of , 
the costs; charge CBO with:the responsibility of reviewing that 

estimate and reporting back to the Congress; per·mit a point-of

order if the CBO report is:not available (up to ~ 30/45 day 
I 

period after the bill is reported -- otherwise non-elected 

officials could block elected officials from voting on important 

legislation indefinitely); Iclarify that the po~nt-of-order can be 

overruled by a simple. majority, and provide an escape clause for 

emergency legislation. 

5. Add to the requi~ement for an estimate. of costs, an 

estimate of the benefits tJ the public of imposing the proposed 

unfunded mandate and the cost to the public of not imposing the 

mandate -- so that the flo~r debate is not based solely on cost 

data, but would include benefit data as well. 

6. Delay the effective date of the Act for one year or 

until the'term "mandate" is defined and protocols are developed 

for estimating the costs/benefits of such mandates -- there are 

very difficult questions of definition, methodology and 

development of data bases. 

7. Require a sunset :three years after the effective date 

of the Act. 
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Provisions Relating to the Executive Branch 

Title II of the "FAIR" bill requires agencies to prepare for 

each notice of proposed rulemaking and each final regulation, and 

for each "other major federal action affecting the economy," an 

estimate of the effects of' the proposed rule or action on local 

government resources, an e'stimate of the costs of private sector 

compliance, and the effect on economic growth, full employment, 

and international competitiveness. 

Proposed Changes 

1. Impose a dollar threshold -- $100 million annual effect 

on the economy, the same as in our Executive Order. 
I 

2. Delete the requirement to study the macroeconomic 

effects -- see above. 

3. Delete "other major federal action affecting the 


economy" -- too broad, covering enforcement actions, etc. 


4. Provide that nothing required by this section can be 
I 

the basis for judicial review -- standard protection from 

nuisance suits or generally clogging the courts with process

based suits. 
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WASHINGTON 

MEMORANDUM FOR LEON PANE 

THROUGH: CAROL RASCO 

FROM: Paul Weinstein CJJ I 

._----7"=::::::::::;:::;;;...:-- gisVati:;
SUBJECT: 

Several events indicate that the unfunded mandate issue will resurface as a major issue 
after Labor Day. Legislation introduced by Representative Condit (the old Kempthome 
legislation of "no money no mandates") is gaining support in the House. There are now 140 
signatures to the discharge petition (25 democrats with a goal by Condit to get 40). If the 
discharge petition on the Condit bill gets 40 more democrats, republicans may move off of 
other unfunded mandate bills and push for the discharge on Condit. In addition, on 
September 20, state and local groups plan to hold another "No Unfunded Mandates (NUM)" 
day in Washington, six days before the deadline for signing onto discharge petitions. Finally, 
Senator Hollings is considering keeping a Nickles-Reid unfunded mandate amendment that 
would apply to the private sector, which the Administration strongly opposes, in the 
conference report on the "Competitiveness Act" (S.4). 

Many here in the White House believe this Administration must reach a decision on 
whether to push aggressively for passage of unfunded mandate legislation this year or hold 
off until next session. As you know, the White House and the Administration are split on the' 
issue of mandate relief legislation -- some would rather see the legislation quietly slip away 
while others want passage of legislation as soon as possible. 

There has been some activity on unfunded mandate legislation this year. On June 16, 
the Senate Committee on Government Affairs passed S. 1604, "The Federal Mandate 
Accountability and Reform Act of 1994" (Administration-Glenn-Kempthome compromise 
bill), and on August 11, the House Government Operations Subcommittee on Human 
Resources and Intergovernmental Relations adopted companion legislation without 
amendment. However, it is my belief that unless the Administration aggressively pushes for 
passage of S. 1604 this fall, unfunded mandate legislation will not be enacted this year. This 
memorandum presents the advantages and disadvantages of trying to pass S. 1604 this year. 
The following are the pros and cons for 1) maintaining our present efforts in support of S. 
1604. or 2) an administration strategy to aggressively push for legislation this year. 



i, 

'\ Option 1: Maintaining Our Present Strategy' 


, 
" The Administration's current approach to, unfunded mandate legislation is based on a 

stra!egy of 1) allowing t'h~ congressional process to move forward with limited White House 
interVention since helping to' broker the Glenn'-KempthOrne compromise last spring, and, 2) 
clea~, ,consistent, but low-key public support' for S. 1604.' it is unlikely that this strategy will 
secure passage of S. 1604 this year. 

, , , 

• 	 ,S. 1604 is far from perfect' legislation. The point-of-Order clause -- despite, 
exemptions for legislation relating to national emergency assistance fOr state, 
local, and 'tribal governments, national security, anti-discrimination, 

'. constitutional rights, auditing'and accounting procedures, and anyotheT'bill that 
. the President, and the Congress de~ignate as emergency legislation (plus the $50 

" million t~eshold) -- could make it considerably mOre difficult fOr the 
President to pass his legislative agenda .. In addition, the DOrgap ainendm~nt or1 

. . 'private sector costs is something the Administration cannot' support. ' 

.• 	 Our actions i~ helping craft S.. 1604 haye greatly angered severalkey 
. democratic chairman in the House, including Reps., Dingell andW<ixman. Not 
aggressively pushing this legislation in the House will help reduce' tensions, 
betwe~n the'Administration and these important congressmen. In 'addition, 
some feel that it is unlikely these powerful chairmen will allow S. 1604 to pass, 
even with aggressive Administration backing .. Ther,efOre, the Administration ' 
shouldn't waste a lot of effort seeking, enactment of S.1604. / 

'.. 	 If S. 1604 doe~n't pass, it is more likely that Congress will be blamed than the 
President; who has consistently shown his concern about the problem of 
burgeoning unfunded mandates as indicated by his comments to governo~ and 
mayOrs, the SIgning of Execu,tive Order 12875; and his strong support fOr and 

,the Admiriistration's assistance. in drafting S. 1604., 	 ' 

'. 11te President is clearly'on reCOrd in support of S. 1604.- Failure to pass the ./ ' 

. bill could ~eflect pporly on his Administration. 

• 	 Failure to pass S. 1604 could strain relations. between the President and the, 
governors/mayOrs. 

2 




" . 


OpUon2: An Aggressive Administration Strategy For Passage Or s. 1604 
" 	 . , 

This . option would require the Administnitionto conduct an aggressive strategy for . 
passage of S. 1604. in both houses.' Option 2 would d~mand: 1) active White House/OMB 
staff interaction with congressional. staff; 2) the .personal involvement of OMB Director . 
RivliIf and other high White House officials in lobbying Congress for adoption ofS. 1604; 3)' 

. aggressive public outreach to state and local groups; 4) reinstituting' regular White House 
strategy meetings between DPC, NEC, OVP,.OMB, QEP, Legislative Affairs, and 

. Intergovernmental Affairs; and 5) a personal visit from you with Reps. Dingell and Waxman 
seeking at a minimum their neutrality. 

The growing financial burden on state and' local 'budgets exacerbated by federal 
. ,! 	 '.'• 

. : requirements is a legitimate problem (although not to the extent that governors' 
and mayors claim). S. 1604, combined with. Executive Oider 12875 (signed .by 
the President last September) would provide some relief to.state and local·, 
governments. .,.. . . '. 	 . .' . .' .' . 

S: 1604 is the best deal we probably canget without alienating state and local 
. groups and Republican moderates. If we don't push for passage of S. 1604 
no~, possible changes. in the"makeup of. Congress may mean thal next year's 
legislative compromise would be less appealing to the Administratiori ... For 
example, a more conservative Congress might pass unfunded mandate 

. 	legislation that would apply to appropriated as well as authorized funds. This 
would place the President in the difficult position ;of having to choose whether' 

.' or not to veto legislation that would be very popular with the governors an~ the 
. mayors. \ . 

•. . Passage of S. 1604 will be very' popular with the governors and mayors. 

(Except 'Mayor Rendell of Philadelphia, who has advised us privately that he 

thinks it won't have any affect on the growth Of unfunded mandates because it . 

doesn't apply to appropriations. However, Rendell has alsO recommended. that 

it is in the .Administration's best interest to support s. 1604.) . 


, .' J..... . I 

• 	 Passage of S. 1604 will remove the threat (at least in the short term) of 

unfriendly unfuride~ manda~e amendments' on Administration bills. . 


, " . ' 	 " t 

• 	 The President will.be able tot?ke credit for .passageof S. 1604 .. ' 

• 	 Passage/or significant movement on S. 1604 would quell support for Condit. 
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, 	 )' 

o Despite the fact that S. 1604 is moderate legislation compared to some' of the 
\ 
I 

' 	 other unfunded mandate bills introduced and is' a far cry from the original , ' 
Kempthorne bill,it is nevertheless flawed: For example,' the requirement that 
mandates above, $50 million have an authorization covering the cost to state 
and local goveniments remains problematic. In addition, the Dorgan private 
sector amendment, which the Congressional Budget Office,has stated would, be 

" too difficult to accurately calculate, would provide, ammunition to opponents of 
Presidential initiatives on the false grounds that they include' a tax on the 
private sector.' : - ',' 

o 	 . Passing S. 1604 only makes sense if we can secure a commitment from 
Republicans that they will not pursue addltionallegislation anytim~ soon (this 
year and beyond). 

• 	 With such a busy legislative calendar, this might not be th'ebest use of 
,Administration and congressional time and resources . 

• ' 	 Even it'the Administration aggressively backed'this legislation, there is no 
guarantee,that it would actually pass. ,Staff of the House Government 
Operations Committee has indicated that Chairman' Conyers will not, move the 
House version of S. 1604 until the threat of a discharge petition on the Condit 
bill is removed. ' 	 \ ' 

• 	 ' Despite 140 signatures, the Co~dit bilUs still 78 votes short,of filing status 
- (218) with only about one month left 'for the bill 'to be discharged. 

Recommendation' 
\ , : 

,. 'There is a cost to adopting either options 1 or, 2 -- choosing between the state and 
\ locals versus powerful democratic chairman -- and in 'the end the decision between the, two 

is essentially a political one. Nevertheless, despite reservations ,about certain provisions in S. 
,1604 and even though an aggr€?ssive strategy in support of the legislation does ,not insure, 
passage this year, my recommendation is to adopt option 2. However, this, recommendation' 
has the following conditions. We should only agree to legislation if we can 1) obtain 
assurances from state and'locals and, congressional proponents such as Kempthorne and 
Condit that addi~ionalunfunded mandate legislation will not be forthcoming next Congress' 
and 2) if we can get agreement to drop the Dorgan private sector amendment. This 
recommepdatioIl'is based more, on political rather than ,policy concerns: a desire for the 

, Administration to stay ,out in front on this issue rather than ,being pe,rceived as reactive and 
defensiv,e; because of the ,President's commitment to the mayors and governors to actively 
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seek passage of legislation this year; and to prevent more problematic legislation from being 
adopted by Congress. " . , . ',~ , 

Decision' 
I • 

Option 1" 


Option 2 


Discuss Further, ' 

" , 

I, 

'\ 
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Good morning, Messrs. Chairmen and Members of the· 

Committee. I greatly appreciate the opportunity to testify today on an 

isslIe of great importance to you, tothe Administration, and to State, 

local, and tribal governments. 

I have prepared a written statement. You have a number of 
;/ 

people to hear from, so let me just emphasize our support for your 

efforts and our determination to help solve this difficult problem of 
, 

unfunded mandates.· 



- 2 

As a former governor, President Clinton understands and is 

sympathetic to the concerns of State, local, and tribal governments. 

He knows that we cannot continue to add to the burdens placed on 

them by Federal requirements for which Federal funding is not 

forthcoming. At the same time, however, there are matters of 

national policy at stake, and we cannot impair the Federal 

government's ability to carry out its legitimate functions .. The 

challenge, therefore, is to improve the process of dealing with 

unfunded mandates without introducing any unintended consequences. 

Last yea~, we worked hard, with the President's active 

encouragement, to enact S. 993. It was a bipartisan effort, led by 

Senators Kempthorne and Glenn. It was carefully crafted to be 

productive and workable. 

S. 993 has served as the basis of S. 1, and S.· 1 has continued to 

be a bipartisan effort. We appreciate that we have been able to 

discuss various drafts of S. 1 with Senators Kempthorne and Glenn, 
. , 

as well as their staffs and the staffs ofa number of other Senators . 

. We obviously support those provisions of S. 1 that are based on 

S. 993. Sonle of the provisions that have been added to S. 1 are 

clear and helpful. But a few issues remain, more of drafting than of 
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principle. As you know, some of the language was added late last 

week and we have not been able to read and, more importantly, to 

think through some of the language that would give us a high degree 

of confidence that the bill is workable and will not have unintended 

adverse consequences. 

What we. are doing will bind us -- as it should -- for the 

foreseeable future; we should thus make sure that it really achieves 

our shared objectives. A great deal of progress has been made. .The 

bipartisan efforts last term, as well as through the holiday season, 

have been productive, and we are optimistic that we can work 

together to achieve a proouctive and workable solution. We cannot 
" 

abandon or unwittingly impair our ability to' govern. but so too we 

cannot continue as we have in the past. The complaints that have 

been raised concerning unfunded mandates are real. The President 

had heard them, and he wants to respond to them. He has supported 

unfunded mandates legislation and has made it very clear to us that 

. we are to continue our work together, on an expedited basis . 

. This hearing helps with understanding the underlying structure' 

and intent behind the new provisions of S. 1 and provides an 
, , 

opportunity to consider and resolve concerns that are raised by them. 
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. I appreciate the opportunity to appear here today before you, 

and I look forward to working with you on this important matter .. 

# # # #.# 


