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The Honorable Anthony Lake 
Assistant to the President i 

for National Security Affa~rs 
The White House 
Washington, D.C. 20500 

Dear Tony: 

Last week we received a;copy of Pl!esidential Review 
Directive (PRD)/NSC-23 pertaining to p~oposed application of the 

. I 

National Environmental Policy Act (NEPA), or other environmental 
assessment mechanisms, to federalacti~ities outside the 
territorial jurisdiction of the United IStates. We look forward 
to working with you and other interested agencies on this 
important, issue. : I 

I 

As you will recall, in ~he recent case of Environmental 
Defense Fund v, Massey, a panel of the United States Court of 
Appeals for the D.C. Circuit' held 'that NEPA applies to activities 
of the National Science Foundation in Antarctica. The government 
declined to seek rehearing i'n that· cas~e, having concluded that it 
would acquiesce on the narrow issue th'ere - - the application of 
NEPA to Antarctica. Left open, howeve1r, was wh~ther NEPA applies 
beyond Antarctica to major ~ederal actlions on the global commons, 
in outer space, or in foreign countri~s. 

That issue is now squa~elY preseJtedin a pending district 
court case (NEPACoal'ition of Japan v.l Aspin) in which the 
plaintiffs seek to apply NEPA in a mariner that would directly 
affect the conduct of U.S. naval oper~tions in Japan., In that 
case, plaintiffs recently filed the M~ssey decision in support of 
their argument that NEPA applies to cfuallenged activities in 
Japan. Although we recognize that your review of PRD-23 may take 
a while to complete, we nevertheless believe we must respond to 
plaintiffs' argument in NEPA Coalitioh of Japan within the next 
few weeks. Accordingly, we~ would appreciate your reviewing the 
attached draft brief and providinguslwith any comments you may 
have. This brief reflects our understanding of the limited scope 

, I' 



Of Ma~sey, and both the State and Defens~ Departments have 
concurred. (Attached also is p. copy of DOJ's p;ress release on 
~~~~iY~o. We would like to be ,in a positrn to file the brief on 

Please call me if you have any ques,tions or comments. 

cc: Distribution 

Sincerely, 

Attorney General 
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IN THE UNITED STATES DISTRICT COURT 
I

FOR THE DISTRICT OF COLUMBIA 

THE NEPA COALITION OF JAPAN, 
et al., 

, ; 
) 

, ) 
) 

Plain:tiffs, : ) 
) 

v. ) civil Action No. 
) 91-1522 JHP 

LES ASPIN, et al., ) 

Defendants .: 
. ) 

) 
) 

RESPONSE TO P~AINTIFFS' NOTICE OF FILING 

, I 

, ,: INTRODUCTION 

" ; ,'I, ' 
This, memorandum; responds to pl~intiffsl submission of , ",. I . 


the opinion in Environmental Defense Fund,v. Massey, 986 F.2d 

528, 36 E.R.C. 1053 (D.C. I Cir.·, Janl 29, 1993), in which the 

court of Appeals held that the Natibnal E~vironmenta~ Policy Act 

, (NEPA), 42 U.S.C. §§ 4332:(2) (C), apblies to the united states
': I ' 

National Science Foundation's decision to incinerate food waste 
, ' '. . . ./. . . 

at one of l.ts Antarctl.c research statl.ons. Plal.ntl.ffs would'have 
, ,~, I ,',' 

this Court bootstrap upomthe narrow Massey holding, which was 
, 

premisedexplicitly6n Antarctica's "unique" status' as an 
, .' \ 


, , 


"international anomaly", 136 E.R.C. at 1053; in order to reach 
" 1 I' I ' ' 

operations of the u.S. Department o.f Defense (DOD) undertaken 

entirely in the' foreign ~overei~ Jerritory of Japan pursuant to, 

a t reat y b t e ween J apan an'id t'he u·nl.,-,eJd states. Massey, however, 

does not support Plainti~fs' argumJnt for any extension of NEPA, 



'beyond Antarctica, to include activities undertaken on·the high 

. . f ., 't:l seas, ~n space, or ~n a ore~gn coun,ry. 
, 1 . ' 

The presumption against extraterritorial application of 
. : 1 . 

statutes, reiterated by the supreme'€ourt just last month, 

compels dismissal of this action.' ~ee smith v. united States, 
, 	 . 1 

113 .S.Ct.1178, 1182 (March 8, 1993); Equal Opportunity 

Employment Commission v.·Arabian Amehican'Oil Co. (Aramco),lll 

S.ct. 1227, 1230 .(1991); Foley Brost. Inc. v. Filardo, 336 u.s. 
I ' I

282, 	 285 (1949). Moreover, the Massey opinion does not support 
.'; . 1 . 

plaintiffs' case: in Massey the Court· of Appeals dealt only with 

Antarctica, and expressly ;refused tol consider the question of 

NEPA's,apPlication to fed~ral agenCj.actions 'in foreign sovereign 

territory such as Japan.. EVen if tHis Court were to find that 

NEPA applied to DOD actiorls in JapaJ, constitutional 
. .1 . 

considerations' and, undertthe foreiJn policy balancing test laid 

out in Massey, overriding:foreign pJliCY and national security 

interests would preclude preparatio1 of an EIS. 

ARGUKENT 
I I 

I. 	 THIS ACTION SHOULD BE DISMISSED BECAUSE, NOTWITHSTANDING 
MASSEY, NEPADOES NOT APPLY TO' FEDERAL ACTIONS UNDERTAKEN IN 
FOREIGN COUNTRIES ' 

As DOD has previously explained,this case is governed 
. "'1· 

by the longstanding canon: of statutory construction that 

''''legislation of Congress~ unless a contrary intent appears, is 

meant'to apply only within the territorial jurisdiction. of the 

United States.'" Aramco, ill S.ct. kt 1230 and Foley 336 U.S. at 
. 	 ! I· 

285.· Because NEPA's language does not establish that contrary 

3 




intent,NEPA does not apply to united states activities in 

Japan. 1 

On its face, Massey apPliej only to Antarctica. The 

Court examined only the activities of the National science 

Foundation (NSF) undertakeri. in Antarfuca;the Massey holding was 

premised on ,the unique status of tha, continent. 36 E.R.C. at 

1058-1059. The Court of Appeals expressly refused to address 
I

NEPA's applicability in situations where, as here, the federal 

activities in question: ta~e place inl foreign sovereign territory: 

*We find it importa.nt to note, howe1er, that we do not decide 

today how NEPA might apply to actions ,in a case involving an 

actual foreign sOVereiqn.~ Id. at +61. The opinion therefore 

does not even purport to qontrol the instant case. 

The rationale i~ Massey iJ thus inapplicable to the 

case at hand, and it would be wrong for this Court to attempt to 

stretch the Massey reasoning to readh united states activities in 
, , ' I 

Japan. In Massey, the co~rt of Appeals found that ,the 

presumption agains~extra~erritoriaiity was not triggered in part 

because Massey dealt with: the' uniqul' circu~stances of Antarctica, 

where the united states recognizes Ao claims to national ' 
: I 

sovereignty. In the caseiat hand, however, supreme Court .law is 

1 See DOD's two memoranda in this action: Defendants' 
Memorandum In support of DefendantS( Motion to Dismiss or, in the 
Alternative, for Summary Judgmeni: And 'In Opposition To ' 
Plaintiffs' Motion For Partial Summary Judgment (Feb. 19, 1992) 
and Reply to Plaintiffs' Oppositionl to Moti(;m to Dismiss or, in 
the Alternativ~, for Summ~ryJudgment (May'29, 1992). Withthe 
latter filing, this actio,n was fully briefed, and it has been sub 
judice since that time. ' 
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·1 

clear: legal analysis of~hether NEl:'A applies to' DOD operations 

in the sovereign territory'of Japan ~ust begin and end -- with 

the "longstanding princi~l~ of Ameri~an law 'that legislation of . , I· 
Congress, unless a contrary intent. appears, is meant to apply 

I
only within the territorial jurisdiction of the united states.'" 

Smith v. United States, 113 S.ct. at 1182 (quoting Aramco, 111 
'. . . . 2

S.ct. at 1230, and Foley, 336 U.S. at 285). In. Massey, 

the'Court of Appeals refused to apPI~ the.Foley-Aramco 

presumption because, in th~ Court's kXPlicit view, Antarc::ticawas 

a kind of legal tabula ras'a where th~ rationale for the' '. 

presumption -- avoiding'cl;ashes Withl foreign law -- did.not 

apply. 36 E;R.C. at 1055~l058. In [the instantlitiqation, by 

contrast, the potential for clash and international discord with 

e · .' I' d P a1n 1th f ore1gnsovere1gn. 0 f J'.apan 1S ev.1 enit moreover,. I . t' ffs 
I 

2 In fact, the Court has emphasized the principle several 
times recently, including·twice sinde the parties completed . 
briefing on their cross motions for Isummary judgment. In' 
addition to Smith,J~stice stevensqbserved it in a concurring 
opinion in Lujanv. Defenders of Wildlife, 112 S.Ct. 2J!30, 2149­
2951 (1992), giving "particular significance" to the absence of 
an expression of extraterritorial ir'.tent in one provision of a 
statute when it is present in other~. 

, . . f I. 
The lack of an express indication that the consultation 
requirement [inisection 7(a) (2) of the Endangered 
Species Act (ESA), 16 U.Stc. l536(a) (2),] applies
extraterritorially is .particularly significant because 
other sections of -t;:he ESAI expressly d7al with"the . 
problemaf protect1ng endangered spec1es abroad. . 

..' I '. . . 
112 S.ct. at 2151 (J. Stevens, concurr1ng). He could have been 
addressing NEPA rathe.r th~n. the ESA:. That .absence .exists in 
NEPA's EIS requirement, 42 U.S.C. 433,2 (2) (C), and Congress 
expressly provided for foreign polipy coordination in a separate 
provision of NEPA, 42 U.S'.C. 4332 (21) (F). 

5 




, 
have presented no evidence ito indicate that in legislating NEPA/s 

action-forcing provisions, :cong:ress.Jntended, through NEPA, 1::0 

risk such discord. The Ma~sey Court made it clear that it could 

not impute 'such an intent to Congress. ' 36 E.R.C. at 1059 (noting 

that wthe ..,hallenges inher~nt in relftions between sovereign . 

nations" present a more difficult case than the problem of U.S. ' 
J 

activities in Antarctica).: 
I 

Nor could the Court of Appeals have divined the 
, . I . . ' 

requisite congressional intent even if it had been presented with 
. . '.; t 't I h' I . a case in fore1gn sovere1gn· err1 ory. T eFo ey-Aramco 

presumption requires "clear evidence of congressional intent" to 
I 

apply the statute at issue' extraterrritorially. Smith, 113 S.ct. 

at 1183.. The intent must ,be expres1ed through a. wPlain. statement 

of extraterritorial statutory effect." Astoria Federal Savings'& 

Loan Ass/n' v. Solimino, 111 S.ct. 2J66, 2170 (1991). This'I '., 
requirement is the result :of the fOll'eign policy problems inherent 

I
in extraterritorial application of u.S. law, and forbids such 

extension absent a clear indication that. Congress so intended. 
! 

Its purpose. is therefore to provide assurance that "the 

legislature has in fact faced, and intended to. bring into issue, 

the critical matters invotved in thl jUdicial' decision." . ~ , 
: I 

As 000 made clear in previous filings, application of 

NEPA to U.S. activities conducted utder treaty, in foreign· ' 

sovereign territory, rais~s complex foreign policy and national 

security issues. Plaintiffs have provided no evidence, nor does: 

'. Massey provide any evidence, that cbngress "faced, and intended 

6 




to bring into issue," the. foreign policy and nation~l security 

concerns that extraterritorial apPlidation of NEPA would raise. 

And, as DOD ,has demonstrat~d in prevJous memorahda,nothing in 

NEPA's plain language or l~gislative history provides any 

statement, let alone a clear statement, that Congress intended 

NEPA to apply in foreign sovereign tlrritory. Accordingly, there 

is no basis upon which this courtcoJld overcome the Foley-Aramco 

presumption and apply NEPA ito Defensi Department activities' in ' 
, ,: I·' 

Japan. As stated in Smith, "the presumption against 

extraterritorial apPlicati~n of unitid states statutes requires 
I

that any lingering doubt r¢garding the reach" of NEPA be resolved 

. t' t " . ; t' .t' I d t k b . thaga1ns 1 s encompass1ng ac 1V1 1es un er a en y DOD 1n e 
I

sovereignterr~tory of, and in pursuance of treaty arrangements 
I 

, with, Japan. 113 S.ct. at'1182. 

The so-called "headquarters" theory, which the Massey 
; , I


Court invoked when it, refused to apPlly the Foley-Aramco 

presumpt~on to NSF act~vi~ies in An1arctica, 36'E.R.C. 1057, does 

not provide a basis for applying NEP~ to DOD's operation of ' 

three military bases in Japan. The United States. decided not to 

challenge Massey's narrow:h6lding that NEPA applies to NSF's 

activities in Antarctica. :.HOWever , it did not accept, and does 

not accept herei Massey'sirationale that the Foley-Aramco 
" i 

presumption need not be applied because NEPA is triggered by 
, I 

agency decisions·at headquarters rather than by agency activities 

7 




abroad. 3 Both the decisional and the locational emphases of the 

"'headquarters'" theory are 90mpletely at odds with NEPA and would, 

if applied in the case at hand, lead to illogical and 

unjustifiable result~. 

Massey's view that NEPA is triggered by decision­
, , 
I 

making is at odds with basic NEPA law.' . NEPA's EIS requirement 
. ' ,,' ,

applies to proposals for "'major federal actions'" - not decisions" , . I 
per se - that slgnificantl~ affect the environment. 42 U.S.C. § 

4332'(2) (C). "NEPA only re~ers to dehisions which the agency' 

anticipates will lead to a~tions ~'! ,befenders of Wildlife v.' 

Andrus, 627 F.2d 1238, 1243 (D.C. cik. 1980). without a proposal 
, I 

for such an "pvert action,,'" a NEPA duty to prepare an EIS prior 

to decision-making never arises~IJ.i ~ross-soundFerry 
. 'I 

services; Inc. v.Interstate Commerce Commission, 934 F.2d 327, 

344 (D.C. Cir. 1991). See also FouJdation on Economic Trends y. 

I
3 In" any event , Massey has been undercut by the Supreme 

, .• _.,. I •

Court's subsequent decl.sl.on l.n the Sml.th case. In Massey, the, 

Court of Appeals avoided applying tlie presumption against 

extraterritoriality by assumingthae a primary purpose of the, 

presumption is to prevent;"'clashes between our laws and those,of 

other nations," that the unique sta~us of Antarctica presented 

"no potential" for clashes, that the purpose of the presumption 

was "'eviscerated," and that the preEi.umption had "little relevance 


"and a dubious basis for its application" in Antarctica~36 
E.R.C. at 1055-1058 (internal quotations omitted). The Supreme 
Court in Smith, however, presented o/ith a similar argument on the 
question.whether the Federal Tort Claims Act applied to torts In 
Antarctica, expressly dismissed thi~ reasoning. It found that 
Al1tarctica is "an entire continent ~f disputed territory," smith, 
113 S.ct. at 1180n. 1 (citation omitted); and that the 
presumption derives frommanyreasohs other than clash avoidance, 
"not the least of which is the commbn-sense notion that Congress 
generally legislates with: domestic poncerns in mind."Id. at 
1183 n. 5. The Court therefore app!liedthe Foley';"Aramco 
presumptIon, found no evil::lence that Congress had intended the 
Federal Tort Claims Act to apply in Antarctica, and affirmed dismissal 

8 
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ldYn9., 943 F.2d 79, 86 (D.C. Cir. 1991). Therefore, a central 
, I 

question in any NEPA case is whether! there is a proposal for a 

"major federal action[]" within the meaning of the statute, to 

which the EIS requirement might be a~Plicable. See, e.g., Kleppe
'. : I 

v. Sierra Club, 427 U.S. 390, 399 (1976) 

In "this case,the challen~ed actions are DOD's 

operation of three militar;y bases in Japan, bases it uses jointly 

with the Japanese militar~. It is Jnescapable that these actions 
Iwholly in foreign sovereign territory are the only "overt 

activities" which could trigger any NEPA EIS duty. Thus, this 

case raises the question of whether activity entirely within, 

foreign sovereign territoiy, undertaken with the consent of· that 

sovereign pursuant to tre~ty, could constitute "major federal 

action[]" within' the mean~ng of the EIS requirement in NEPA. 42 
; . . I 

U.S.C. 4332(2) (C). It is'undisputed that the language of the 

sta"tute leaves the term "~ajOr'fedetal actions" undefined 
i I 

geographically and that, in the absence of an "affirmative 

intention of Congress Cle~rlY exprei~ed,,, the court must presume 
• i • I . ~. .

that the term "maJor fede~al act10n" appl1es domest1cally. 

Aramco, 111 S. ct. at 1230. 

Moreover, if th:fs Court were to attempt to adapt to 

this case the emphasis in Massey onl the location of decision­
1 - .I . 

making, it would find itself immers,ed in a scattershot NEPA 

analysis in which subject matter jurisdiction is dependent 

entirely on the happenst~nce'whereJbouts of DOD decision-makers~ 
DOD makes many decisionsionoperatJonal matters regarding the 

.9 




"Japan bases. ,Some of thos~ deCiSiOnj may be "major federal 

actions," and.could be mad~ on the bases themselves, within the 
1 ' , " 

territory of Japanior at the Pentagoni or at other field 

I ' t" :h f .1 t 't " oca 10ns 1n Japanese or ot er ore1gn err1 orYi or even on 

ships or planes on·or over:f.he high leas while decision-makers 

are in transit. In some i~stances t~e location "of decision- ' 

makinq may be 'confidential;beCaUSe o} national'security o~ 
foreign policy considerations. Thusl applying the "headquarters" 

Ireasoning in Massey to the instant case would lead to an 

illogical application of NEPA that thrned on the location of the 
I . 1 

decision-maker at the time' a decision was taken. 4 Nothing in the 
I 

statute or its' legislative history indicates that Congress 

intended such astrain~d i:nterpretat1ion OfNE~A. This Court must 

utilize the presumption aqainst ext4aterrit';riality laid down in 

,Foley, reaffirmed in Aram~o,' and ap~lied most recently last month 

. in smith. The presumption compels dismissal. 

II. APPLICATION OF THE MASSEY FORE~GN POLICY BALANCING TEST,
WOULD IMPINGE ON FOREIGN AFFAIRS POWERS WHICH THE, 
CONSTITUTION DELEGATES EXCLUSllELY TO THE PRESIDENT 

If, despite the presumption against 
, .. ~, I 

extraterritoriality, th1slCourt were to applyNEPA to DOD's 

activities in Japan, it must addresl the directive in Massey that 

4, Such anoutcome~would be entirely'at odds with the 
approach taken by the Supreme court/in,both Foley and Aramco. In 
both those cases, :the, Supreme Court applied the presumption 
against extraterritoriality even th9u9h all the relevant . 
decisions -- from entering into contracts to hiring and 
(presumably) firing --topk place ih the United states. 

10 
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"the government may avoid t.he EIS requirement where u.s. foreign 
. I' 

policy interests outweigh the benefits derived from preparing an 

EIS." 36 E.R.C. at 1060. It is dou~tfUI, however, whether this' 

Massey foreign policy balancing test can even be applied in cases 

like the one at hand without raising constitutional questions. 

Where the united states is~undertaking activities in foreign 
. . . '. . 1. ..' .'sovere1gn terr1tory, 1n cooperat1on w1th the fore1gn sovere1gn 

government and in'accordance with thk terms of an international 
•• !, , • 

agreement, appl1cat10nof NEPA would substant1ally and adversely 

affect the Execu~ive Branch's exercise of foreign policy by
I I ' . 

imposing impediments and delay and b~ subjecting it to protracted 

litigation. This imposition of NEPAl,s procedural 'requirements 

w.ould be altogether at variance WitJ the requirements of , I . " ' 
decisiveness, confidentiality, and dispatch that the 'framers of 

" " 'I . I 
the Constitution understood to be c,itical in the conduct of 

foreign affairs. See The Federalist. No. 75, at 452 (A,. Hamilton) 

(C. Rossiter ed. 1961).5 

5 For example, Article XXVI of the U.S.-Japan'status of 
Forces Treaty (SOFA) directs the establishment of a ,Joint 
Committee consisting of a representative of each country for the 
purpose of resolving "all;matters r~quiring mutual consultation' 
regarding the implementation of this Agreement." Agreement Under 
Article VI of the Treaty of Mutual eooperation And Security 
Between Japan and the united states of America, Regarding
Facilities ,and Areas and the Status of united states Armed Forces 
in Japan, 3 U.S.T. 3342, 33,61; u.S. Exh. 2. ,It further directs 
that the Committee shall be organized so "that it may meet 
immediately at any time at the requ~st of the representative.of 
either" government.ld (emphasis aaded). The purpose of the 
Joint committee, namely tb accompli~h the prompt resolution of 
all matters requiring mutual consultation under the treaty, would 
be frustrated- with attendantadveFse effects on foreign affairs 
- if decisions of the Joint· Committee were effectively subjected 

. (continued ••• ) 
11 . 
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Where the activit~.y is cooperative in nature or pursuant .I· . 
to treaty, the foreign sovereign is presumed to· have decided the' 

nature and extent of environmental rlview, if'any, to be 

undertaken pursuant to its,apPlicabll sovereign lCiW~ Application 

of NEPA to joint military fctivities abroad would .increase the 

time needed to plan military operations, and it would potentially 

delay the ability of the Uilited statls to respond to the needs of 

foreign governments as wel;t. as comPlt with treaty obligations. 

Moreover, it would render u.s. parti~iPation in those activities 

subject to the vagaries Of:litigatior in courts thousands of , 

miles from the sovereign territory where the activities are to be 

undertaken. And'· where, as' here,' qUelstions about the 

environmental effects of ~heact~on lre the subject of active 

litigation in the courts of the foreign sovereign, NEPA 

challenges could put U.s. courts in the posi:tion of being called 

upon to ignore the effect ;Of foreign judgments, with adverse 
I 

effects on foreign relations. ,.,-', 

, In short, application of the Massey balancing test, . ,I 
would place courts generally, and this Court in particular, in 

t~e untenable position of;seCOnd-guJssing Executive Branch . ", I . '. 
decisions in the delicate field of foreign relations, where the 

'd t ' ' 1" d' 11' 't dPreS1 en exerc1ses"p enary an exe US1ve power." Un1 e 
. , : . I

states v. Curt1ss~Wr1ght Export Corp., 299 U.S. 304, 319-20 
, I 

(1936). ,There is no indi9ation 1n the legislative history or 

5 ( , t' d)••• con'1nue 
to EIS requirements and the attendant unpredictable threat 'of 
litigation. J 
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plain language.of NEPA that 
, 

Congress intended application of the 

Act to intrude on the foreign relations process in this fashion •. 
i / 

III. EVEN IF THIS'COURT FINDS THAT NEPA APPLIES TO NAVY'S 
ACTIVITIES IN JAPAN, NO EIS IS REQUIRED UNDER MASSEY's 
FOREIGN POLICY BALANC;ING.TEST. 

Even if this cou~twere to find that NEPA applies to 
; ,i -. " 

the Defense Department's activities in Japan, despite the 

presumption aga,inst extrat~rrltori~l application of statutes· and 
. , ,. 

the constitutional considerations, "the government may avoid the 

EIS requirement where.U.S.; foreign PlbliCY interests outweigh the 

benefits derived from preparing an E[S." 36E.R.C. at 1060. The 

DOD activities at issue ar:e joint military operations conducted 
", . 

with a valued ally in acco.rdance with a treaty protecting the 

mut~a~ ~ecuritYinterests !~f thetw1countri~s•. ~~S.Navy . 

.. act1~l.tl.eS are.u~dertaken :l.n. close clonsultatl.On wl.th t.he JOl.nt 

Comm1ttee establl:shed by Artl.cle XiI of the SOFA. .. . 

.. Notwithstanding the inher~nt difficulties· in conducting this type 

of balancing, the.Departm~nt of staJe, in consultation 'with DOD, 

has undertaken to weigh t~e foreign policy and environmental 

interests. [[NAME]], [[title]], a state Department Political 

Counselor familiar with t~e operatiJns at YOkOSU~a, Atsugi,' and 

Iwakuni, with the activities of the Joint Committee Environmental 

sub-Committee, with the r~quirements of NEPA and the preparation
'I . 

of EISs, and with the.u.sJ-Japan foreign policy. relationship, in 
• • ' ; • I \ " 

consultatl.on wl.:th[[NAME]], [[tl.tle]], a Naval offl.cer XXXXX, has 
. I 

determined that preparation of an EIS for the activities 
. I plaintiffs challenge would not be l.n the foreign policy interests 
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of the united states, and that theuJited states' foreign policy. 
, 

interests outweigh the benefits that might be 
, 

derived from 

prepari~g an EIS. Where the Departments of'State and Defense, as 
: I . 

the agencies charged with responsibility for the activities .in 

question, ,have und~rtaken the f~reig~ policy balancing, and, , 

after carefully weighing the sensitite issues, determined not to 
: I ' 

prepare an EIS, it would' be inappropriate' for this .Court to . 


direct the United states otherwise. 


; CONCLUSION 


For the. foregoing reasons, 
this Court should find that 

Massey is limited to Antar9tica, and provides no basis for 

extending NEPA to DOD activities in jhe foreign sovereign 

territory of Japan~ The C.ourtshoula. apply the presumption 

against extraterritorial apPlicationl of' u.S. laws, 'and dismiss,I . 
the case. If the Court determines that,: notwithstanding the 


presumption, it has jurisqiction of the case, it should still 


order dismissal in light qf the,serious constitutipnal issues 


raised by any adjudication of thewJighing of foreign policy 


interests here. Alternatively, if JhiS cqurt finds that NEPA 

• . I I 

applies to U.s. activities in the sovereign territory of Japan, 
, ..' I' . 


, undertaken with the consent of the Japanese Government and 

pursuant to treaty, .and if the courJ determines, notwithstanding 

the constitutional·corisid;rations, l" apply Massey's foreign 

policy balancing test, the Court should uphold the United S.tates' 

determination that itsfo~eign POlily interests outweigh the . 

benefits that would be derived from preparing an EIS. 
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FOR IMMEDIATE RELEASE SG 
MONDAY, MARCH 15, 1992 (202) 514 -2007 

TDD (202) 514-1888 

statement by the Department of Justice on EDF y, Massey 

WASHINGTON, D.C. -- In declining to seek a rehearing in this 

case today, the administration has decided not to challenge the 

Court's precise holding -- n:amely, tha1t the :National 

Environmental Policy Act applies to the National Science 

Foundation's activities in Antartica dbscribed in the opinion.'
I . . 

However, the administration does not embrace.·language in' the
I . 

opinion which may be interpreted to extend beyond this holding. 
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