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April 21, 1993

The Honorable Anthony Lake
Assistant to the President |
for National Security Affairs
The White House '
Washington, D.C. 20500

Dear Tony:

I
i
i
1]

Last week we received a: copy of Pre81dent1a1 Review
-Directive (PRD)/NSC-23 pertaining to proposed application of the
- National Env1ronmental Policy Act (NEPA), or other environmental

assessment mechanisms, to federal act1¢1t1es outside the

territorial jurisdiction of the United|States. . We look forward

to working with you and other 1nterested agen01es on thls

important issue. ;

"As you will recall, in the recent|case of Environmental

Defense Fund v. Massey, a panel of the|United States Court of
Appeals for the D.C. Circuit' held that| NEPA applies to activities
of the National Science Foundation in Antarctica. The government
declined to seek rehearing in that casb, having concluded that it
would acquiesce on the narrow issue there -- the application of
NEPA to Antarctica. Left open, howevér, was whether NEPA applies
beyond Antarctica to major federal acglons on the global commons,
in outer space, or in forelgn countries.

That issue is now squarely presented .in ‘a pending dlstrlct
court case (NEPA Coalition of Japan vl Aspin) in which the
plaintiffs seek to apply NEPA in a manner that would dlrectly
affect the conduct of U.S. naval operatlons in Japan. - In that
case, plaintiffs recently flled the Massey decision in support of
their argument that NEPA applles to challenged activities in
Japan. Although we recognize that yo&r review of PRD-23 may take
a while to complete, we nevertheless belleve we must respond to
plaintiffs' argument in NEPA Coalition of Japan within the next

"~ few weeks. Accordingly, we' would appreciate your reviewing the
attached draft brief and providing uslw1th any comments you may
have. This brief reflects our understanding of the limited scope
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nd both thevstate and Defense Departments have

concurred. (Attached also is a copy of DOJ's press release on
Massey) . We would like to be in a position to file the brief on

April 30. ,

of Massey, a

Please call me if you have any questions or comments.

Sincerely,

) A
. M
i

‘Webster Hubbell o
'Acting Associate Attorney General
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Dlstrlbutlon
Department of Defense g
Mr. John H. McNeill o
Acting General Counsel
(703) 697-7248
(703) 693-7278

Department of the Né?v

Mr. Harvey J. Wilcox
Acting General Counsel
703-602-2702 -
703-602-4532. (Fax) |

Department of State

Mr. James H. Thessin
Acting Legal Advisor
647-8460 .
647-1037 {Fax) ‘

National Security Council | .

Mr. Alan J. Kreczko o :

Special Assistant to the President and Legal Adviser
.to the National Securlty Council -

456-6538

395-1039 (Fax)

The White House

Mr. Bernard Nussbaum
White House Counsel

456-2632 !
456-6279 (Fax) :

Katle McGinty :
Deputy Assistant to Pre31dent
for Environmnt Policy
OEOB Room 358 ' .
456-6224 ‘ .
456-6231 (Fax) . =

Mr. Jack Quinn ‘ : ' -
Counsel and Deputy Chief of Staff to the Vlce Pre81dent
456-7022
456-6429 (Fax)

i

Ms. Carol H. Rasco
Assistant to the Pre51dent for Domestic Pollcy
456-2216 :
456-2878 (Fax). 5
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IN THE UNITED STATES DISTRICT COURT
FOR THE~DISTRICT OF COLUMBIA

THE NEPA COALITION OF JAPAN,
et al.,

Plaintiffsg

v. - o civil Action No.
— : 91-1522 JHP -
LES ASPIN, et al., , '

Defendants.'

gl

RESPONSE TO PLAINTIFFS’ NOTICE OF FiLING'

5INTRQDUC'I.‘ION

This,memdrahdumfrespohds to plaiﬁtiffé' submission of
thé opinion in EﬁviroﬁméntalfbéfensevFund'v. Massey, 986 F.2d
528, 36 E.R.C. 1053 (D.c.fcir., Jan. 29, 1993), in which the
réourt of Appeals held-that the National Ehvironmentél Policy Act
. (NEPA), 42 u.s.c. §§ 4332k2)(c), appiies to the United States
National Sc1ence Foundatlon's de0181on to incinerate food waste
at one of its Antarctlc research stations. Plalntlffs would have.'
this court bootstrap upongthe narrow Massey ho;ding, which was
'premised,expliéit;ytcn An%arctica's 7unique” status as an
#international anomaiy", b6 E.R.C. at 1653; in order to reach
operatiohs of the U.SQ D;partment of Defense (DOD) undertaken
entirely ih the'foreiqn #overeigh terrltory of Japan pursuant to.
a tfeaty between Japan,aﬂd the United States. Massey, however,

i

does not support plaintiffs’ argument for any'extension of NEPA




' beyond Antarctica, to include activi

seas, in space, or in a foreign coun

The présumption égainst ex

statutes, reiterated by the Supreme’
compels dismissal of this action.

113 .s.ct. 1178, 1182 (March 8, 1993)

Employment Commission v. Arabian Ame

ties undertaken on the high

try.

traterritorial application of
court just last month,

Smith v. United States,

See

; Equal Opportunity
rican 0il Co. (Aramco), 111

S.Ct. 1227, 1230 (1991); Foley Bros., Inc. v. Filardo, 336 U.S.

U . . )
282, 285 (1949). Moreover, the Massey opinion does not support

in Massey the Cou
‘ : ! A
Antarctica, and expressly refused to

h-plaintiffs' case:

NEPA’s application to federal agency
N . i : .

Even if th

rt. of Appeals dealt only with
consider the question of
‘actions 'in foreign sovereign

is Court were to find that

territory such as Japan.

NEPA applied to DOD actipﬁs in.Japaq,vconstitutional
considerations and, under?thé fbrei&n policy balancing tesﬁ laid
out in‘Massey, ovefriding;foreign policy and national security
interests would preclude yrepération éf an EIS.

‘ ARGUMENF

E DISMISSED BECAUSE, NOTWITHSTANDING
FEDERAL ACTIONS UNDERTAKEN IN

THIS ACTION SHOULD B
MASSEY, NEPA DOES NOT APPLY TO
FOREIGN COUNTRIES

As DOD has previously explained, this case is governed
by the 1ongstanding canon: of statutory construction that
-#’legislation of Congress, unless a contrary intent appears, is
- meant to apply only within the terriéorial jurisdiction. of the
United States.’” Aramco, @11 S.ct. at 1230 and Foley 336 U.S. at

285. Because NEPA’s language does not‘establish that contrary

3 |




1ntent 'NEPA does not apply to Unlted States activities in

. Japan.1

On its face, Massey applief eniy to Antarctica.; The
Court examined only the acéivities ef'the National Science
Foundation (NSF) undertakehtin Antarctica; theVMassey holding was
premised on‘the unique status of that continent. 36 E.R.C. at
1058-1059. The Court of Appeals expressly refused to address

- NEPA’s appllcablllty in smtuatlons where, as here, the federal
activities in questlon~take place in foreign sovereign territory:
#We find if importent to dotet'ﬁowever, that we do not decide
today how NEPA might-applé to actions in a case involving an
aqﬁual foreigﬁ sovereign.f Id. at 1061. The opinion therefere
‘does not even purport to eontrol tﬁe instant case.

The ratiohaie in Massey is thhs inapplicable to’the

case at hand, and it»would be wrong for this Court to attempt to

stretch the Massey reasonlng to reach United States activities in
Japan. In Masse . the Court of Appeals found that .the
presﬁmptlon agalnst extraterrltorlal;ty ‘was not trlggered in part
because Massey dealt with:the>uniqﬁe circumstaﬁces of Antatcﬁica,
where the Unlted States recognlzes no claims to nat10nal

>

sovereignty. 1In the case; at hand, however, Supreme Court law is

1 see DOD’s two memoranda in this action: Defendants’
Memorandum In Support of Defendants! Motion to Dismiss or, in the
Alternative, for Summary Judgment And In Opposition To .
Plaintiffs’ Motion For Partial Summary Judgment (Feb. 18, 1992)
and Reply to Plaintiffs’ Opp051tlon]to Motion to Dismiss or, in
the Alternative, for Summary Judgment (May 29, 1992). With the
latter f111ng, this action was fully briefed, and it has been sub
judice since that tlme. ! : ‘ '
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N
clear: legal analysis of'@hether NEPA applies to DOD operatioﬁs
in the sovereign territoryfof Japan must begin -- and end -- with

the ”longstandlng princ1p1e of Amerlvan law ‘that legislation of

Congress, unless a contrary 1ntent appears, is meant to apply
on1y~w1th1n the terrltorla; jurlsdlotlon of the United States.’”
Smith v. Uniteq Sfates, 113 S.ct. at| 1182 (quoting Aramco, illl
S.Ct. at 1230, and Foley, 536 U.s. at 285).2 , In Massey,
the Court of Appeals refused to apply the Foley—Aramoo
presumption because, in the Court's exp11c1t v1ew, Antarctlca ‘was
a kind:of legal tabula rasa where the rationale for the: |
presumption -- aVoiding>cfashes‘with foreign law -- dio,not

t

apply. 36 E.R.C. at 1055-1058. 1In the instant litigation, by
contrast, the‘potential for clash and international discord with

the foreign sovereign of Japan is evident; moreover, plaintiffs
: : ‘

2 1In fact, the cOurt has emphasmzed the pr1n01p1e several
times recently, including twice since the. parties completed
briefing on their cross motions for’summary judgment.A In
addition to Smith, Justice Stevens observed it in a concurring
opinion in Luijan v. Defenders of. W11d11fe, 112 s.ct. 2130, 2149-
2951 (1992), giving ”particular 81gn1flcance" to the absence of
an expression of extraterritorial lntent in one provmslon of a
statute when it is present in others. :

t
‘The 1ack of an express 1ndloatlon that the consultation
requirement [1n section 7(a)(2) of the Endangered
Species Act (ESA), 16 U.S!C. 1536(a)(2),] applies
extraterritorially is partlcularly 31gn1f1cant because
other sections of the ESAlexpressly deal with the
problem of protectlng endangered spe01es abroad.

112 S.Ct. at 2151 (7. Stevens, concurrlng) He could have been
addressing NEPA rather than. the ESAJ That absence exists in
NEPA’s EIS requirement, 42 U.S.C. 4332(2)(0), and COngress
‘expressly provided for foreign pollcy coordination 1n a separate
prov1smon of NEPA, 42 U.S.C. 4332(20(F)




have‘presented no evidenceftc indic
aetion-forcing proQieions,fCongress
risk such discord
not impute- such an intent to ‘Congre
that ~the challenges inherent in re
nations” present a more dlfflcult c

. J

activities in Antarctlca)

The Mggggy Court

ate that in legislating NEPA’s
intended, through NEPA, to

made it clear that it could

ss. 36 E.R.C. at 1059 (noting
lations between sovereign

ase than the problem of u.s. .

Nor could the Coﬂrt of Appeals have divined the

requisite Congressional intent even
. . S . ,
a case in foreign sovereign territory.

presumption requires “”clear evidence

i

apply the statute at issue extraterr

at 1183.

!

of extraterritofial,statutory'effect

Loan Ass’n v. Solimino, 111 S.Ct. 2

he intent must be express

if it had been presented with
The Foley-Aramco |
of ebngfessional intent” to

1torially.l §Qi§g, 115 S.Ct.‘

ed through a ”plain statement

”

.

Astoria FederaleavihQS*&'
2170 (1991).

166, This

requlrement is the result of the forelgn policy problems 1nherent

in extraterrltorial appllcatlon of U. S

|

exten51on absent a clear 1nd1cat10n
Its purpose.is therefore to prov1de

"legislature has in fact faced, and

the critical matters involved in the Judlclal de0151on.

As DOD made clear in prev

law, and forblds such
that Congress so 1ntended
assurance that ”“the
1ntended to brlng into 1ssue,

IQ;

ious filings, application of

NEPA to U.S. activities conducted under treaty,fin foreign:

sovereign territory, raises complex|

securityAissues. Plaintiffs have p

- Massey provide any evidenge; that C

foreign policy and national
rovided no evidence, nor does.

ongress ”faced, and intended




to bring into issue,” the foreign po

licy and national security

concerns that extraterritorial application of NEPA would raise.

And, as DOD has-demonstreted in prev
NEPA’s plain language or leglslatlve
statement, let alone a clear stateme

NEPA to apply 1n foreign soverelgn t

ious memoranda, .nothing in

history provides any

nt, that Congress 1ntended

errltory. Accordlngly, there

1s no basis upon which thls Court could overcome the Foley-Aramco'

presumptlon and apply NEPA to Defens

Japan. As stated in Smith 7the pre
extraterrltorlal appllcatlon of Uﬂit
that any lingering doubt regardlng t
agalnst its encompa831ng act1v1t1es

'

sovereign terr;tory of, and in pursu

- with, Japan. 113 S.Ct. at 1182.
The so-called "headquarter
Court invoked when it refused to app

presumptibn to NSF activities in Ant

»not'previde a basis for applying NEP

three military bases in Japan. The

chailenge Massey’s narrowfhdlding th

activities in Antarctica. However,
not accept here, Massey’s rationale

"

presumption need not be applied beca

e Department activities in
sumptlon against ‘

ed States statutes requires
he reach” of NEPA be resolved
undertaken by DOD in the

ance of treaty arrangements

s” theory, which the Massey
ly the Foley-Aramco‘
arctica, 35‘E.R;c.'1057,:does
A to DOD’s operation of -
United States decided not to
at NEPA applies to NSF'e

it did not accept, and does

ithat the Feley-AramcoA

use NEPA is triggered'by

agencykdeCisions-at headquarters rather than by agency activitiee




Aabroad;3 Both the decisional and_the 1ocational emphases of the
#headquarters” theory are eomplete1§ at odds with NEPA and would,
if applied in the case at-nand, lead [to illogical and ‘
unjustifiable results. ' |
| Massex's view that NEPA is triggered by-decision-
making is at odds with ba51c NEPA law., NEPA’s EIévrequirement

applies to proposels for "major federal actions” - not decisions

per se - that significant1§ affect the environment. 42 U.S.C. §
4332(2) (C). "NEPA only rerers to decisions which the agency -
antieipates will 1eed to aetions;! Defenders of Wildlife v,v'.
Andrus, 627 F.2d 1238, 1245 (D.c. Cir. 1980). Without a proposal
for such an "overt actlon,” a NEPA duty to prepare an EIS prlor
to dec151on-mak1ng never arlses. Id., Cross—Sound Ferrx'
Services,; Inc. v.'Interstete Commerce Commission, 934 F.2d 327,

344 (D.C. Cir. 1991). See also Foundation on Economic Trends v.

3, In any event, Massez has been undercut by the Supreme
Court’s subsequent de0131on in the Smlth case. In Masse the
Court of Appeals avoided applylng the presumptlon agalnst '
extraterrltoriallty by assuming- that a primary purpose of the.
presumption is to prevent:”clashes between our laws and those -of
other nations,” that the unique status of Antarctica presented
"no potential” for clashes, that the purpose of the presumption
was ”eviscerated,” and that the presumptlon had #little relevance
.and a dubious ba31s for its- appllcatlon” in Antarctica. 36
E.R.C. at 1055-1058 (1nternal quotatlons omitted). The Supreme
Court in Smith, however, presented w1th a similar argument on the
question whether the Federal Tort Clalms Act applied to torts in
Antarctica, expressly dismissed thls reasoning. It found that
Antarctica is ”an entire continent of disputed territory,” Smlth
113 s.ct. at 1180 n. 1 (citation omltted), and that the
presumption derives from many’ reasons other than clash av01dance,
* #not the least of which is the common-sense notion that Congress
generally legislates Wlth domestic concerns in mind.” Id. at
1183 n. 5. The Court therefore applled the Foley-Aramco
presumption, found no evidence that| Congress had intended the
Federal Tort Claims Act to apply in/ Antarctica, and affirmed dismissal

8
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Lyng, 943 F.2d 79, 86 (D.C. Cir. 19

question in any NEPA case is whether

#major federal action[]” within the
which the EIS requlrement mlght be

v. Sierra Club 427 U S. 390, 399 (

“In th1s case,'the challeng

operatlon of three mllltary bases i
with the Japanese mllltary. It is

wholly in forelgn soverelgn territo
act1v1t1es” whlch could trigger any
case raises the question of whether
foreign sovereign territory, undert
severeign'pursuant to treaty, coﬁld
action(]” within»the meaning of the
4332(2) (C) . ‘ '

U.s.cC. It is?undispute

statute 1eaves the term "major fede

geographlcally and that, ;n the abs
~ intention of Congress clearly expre
that the term “major fede%al action
111 S. Ct.

Aramco, at 1230.

Moreover, if th&s Court w
this case the emphasis iﬁ'Massey on
making; it would find itself immers
analysis in which'subjecﬁ metter ju
entirely on the happensténce wherea

DODvmakes many decisions:on'operati

81). Therefore, a central

there is a proposal for a

meaning of the statute, to
applicable. See,ve.g;, Kleppe
1976) |

ed actlons are DOD’s -

n Japan, bases it uses jolntly
1nescapable that these actions
ry.are the thy~”overt

NEPA EIS duty. Thus; this

activity entirely within.

aken with the consent of that
constitute ”major federal
EIS requirement in'NEPA. 42
d that the language of the
ral actlons” undeflned

ence of an raffirmative

ssed,” the court must presume

7 applies domestically.

ere to aftempt to adapf te
the locatien of‘decisipﬁ-
ed in a ssettershot NEPA
risdicﬁion is dependent
bouts of Dob decision-makers.

onal matters regarding the




‘Japan bases. Some of those decisione may be 5major,federa1
actione,"and.could be made on the bases themeelves, within tne
territory of Japan;»or>at the Pentagon; or at other field
locations in Japanese or oﬁher foreign territory; or evenvon>
ships or planes on or over; the high seas while de0131on-makers
are in transit. In some 1nstances the locatlon ‘of de0131on-
making may belconfldentlal because of natlonalfsecurlty or
forelgn pollcy con51derat10ns. Thus, applying the ”headquarters”
reasonlng in Massey to the 1nstant case would lead to an
illogical appllcatlon of NEPA that turned on the location of the
de0151on—maker at the time a de0151on was taken.?4 Nothlng in the
- statute or its 1eglslat1ve history 1ndlcates that chgress '
intended such a ‘strained 1nterpretat10n of,NEPA..VThls Court must -
utilize.the presumption against extraterriteriality laid down in
- Foley, reaffirmed in Aram%o,'and applied most recently last mcnth
in Smith. Tne presumption compels dismiesal. |

i

II. APPLICATION OF THE MASSEY FOREIGN POLICY BALANCING TEST
WOULD IMPINGE ON FOREIGN AFFAIRS POWERS WHICH THE
CONSTITUTION DELEGATES EXCLUSIVELY TO THE PRESIDENT

If, desplte the presumptlon against
extraterrltorlallty, this! Court were to apply NEPA to DOD’s

l

activities 1n<Japan, it must address the directive in Massey that

4 = such an outcome would be entlrely at odds with the
approach taken by the Supreme Court|in both Foley and Aramco. In
both those cases, the. Supreme Court| applied the presumption
against extraterritoriality even though all the relevant
decisions -- from entering into contracts to hiring and
(presumably) firing -- took place in the United States. '

10
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#the government may avoid éhe EIS re
policy intereets outweigh the benefi
EIS.” 36 E.R.C. at 1060. It is dou
Massey foreign policy baiaecing_tesf
" like the one at ﬂan& withoﬁt raising

Where the United States is:undertaki

quirement where U.S. foreign
ts derived from preparing an
btful, however, whether this
can even 5e applied in cases
conetitutional questions.

ng activities in foreign

sovereign territory, in cooperation with the foreign sovereign

- government and in accordance with th
. . | )
agreement, application of NEPA would

affect the Executive Branch’s exerci

" imposing impediments and delay and b

e terms of an internatiohal
substantially and adversely

se of foreign policy by

y subjecting it to protracted

litigation. This impositfon of NEPA’s procedural requirements

would be altogether at variance with the requirements of
dec151veness, confldentlallty, and dispatch that the framers of
the Constltutlon understood to be crltlcal in the conduct of

foreign affalrs. See The Federallst No. 75, at 452 (A. Hamilton) -

(C. Rossiter ed. 1961).°

i
i

5 For example, Article XXVI jof the U.s. -Japan ‘Status of
Forces Treaty (SOFA) directs the establishment of a Joint
Committee consisting of a representdtlve of each country ‘for the
purpose of resolving ”all matters requlrlng mutual consultation-
regarding the implementation of thlS Agreement.” Agreement Under
Article VI of the Treaty of Mutual Cooperatlon And Security
Between Japan and the United States | of America, Regarding :
Facilities ‘and Areas and the Status)/of United States Armed Forces
. in Japan, 3 U.S.T. 3342, 3361; U.S.|Exh. 2. . It further directs
" that the Committee shall be organlzed so ”that it may meet
immediately at any time at the’ request of the representative of
either” government. Id (emphasis added) The purpose of the
Joint Committee, namely to accompllsh the prompt resolution of
all matters requiring mutual consultatlon under the treaty, would
be frustrated - with attendant- adverse effects on foreign affairs
- if dec151ons of the Joxnt Committee were effectively subjected

. (contlnued...)

11
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‘Where the act1v1ty 1s cooperatlve in nature or pursuant
to treaty, the foreign sovereign is presumed. to have decided the
nature and extent of environmental review, if -any, to be
undertaken pursuant to its.applicable sovereign law.r Appllcatlon
of NEPA to ]Olnt mllltary act1v1t1es abroad would .increase the _
time needed to plan mllltary operatlons, and 1t would potentlally
delay the ablllty of the United Stath to respond to the needs of
foreign governments as well as comply with treaty obligations. -
Moreover, it would render U.S. part;tlpation in those activities
eubject to the negaries oleitigetion in courts thousends of
miles from the sovereign territorvaherevthe activities are to be
Andiwhere, aslhere, A

undertaken. que

env1ronmenta1 effects of the actlon

litigation in the courts of the fore

challenges could put U.S. courts in

upon to ignore the effect of forelgn

effects on forelgn relatlons.

"In short, appllcatlon of t

would place courts generally, and th

the untenable position of ' second-gue

decisions in the'deiicete’fiéld of f

President exercises ”plenary and exc

stions ahout the
are the suhjectvof active
ign sovereign, NEPA
thevaSition“of being called

judgments, with adverse

he Massey balancing test,
1is Court in particular, in
zssing Executive Brench |

oreign relations, where the

>lusive power.” United .

States‘v.tCurtiSSsWright Export Corp.,

(1936).

5(...cont1nued)
to EIS requirements and the attenda1
litigation.

12 |

299 U.S. 304, 319-20

_There is no indioation in the legislative history or’

nt unpredictable threat of’




p}aih languagéiof NEPA tha? Congress
Act to intrude on the foreégn relati
, 1

III. EVEN IF THIS COURT FIﬁDs THAT N
ACTIVITIES IN JAPAN, NO EIS IS
FOREIGN POLICY BALANCING TEST.

| 'EvenAifithiS~Cou?t,were to
the Défense Departmeng's éétivitiéSV
presumption against extratérfitoriéi
the consfiﬁutionai cbnsidé?ations, ”
EIS requirement whére.U.S;fforeign P
benefits dériVed from preparing an E
DOD activities at is$ue are joint mi
with a valued ally in qccgrdaﬁce wit
mutual'securitygintereSts éf the two
~,activitié§ afeAuﬁdertéken.in close)c
Committee estaﬁliShedfby'Artiéle XXV
 Not¢ithstanding»th§ inherent difficu
of baléncing, ﬁhé:DepArtmént of StaJ
has undertaken to weigh tﬁe foreign
interests. [[NAME]], [[title]], a S
Counselor familiar with the operatio

Iwakuni, with the activities of the

intended application of the

ons process in this fashion. .

EPA APPLIES TO NAVY’S
REQUIRED UNDER MASSEY’s

]
find that NEPA applies to
in’jépah, deépite the
applicatibn of statutes and
the govefnment may avoid the‘
olicy interests outweigh the
IS.” 36 E.R.C. at 1060. The
litary operations conducted
h a treaty prétecting the
Acountries. u.s. N§v§
6nsultation with the Joint

I of the SOFA.
lties'in'conducting this type
e, in;consultation.with DOD,
policy and environmental

tate Depaftment Political

ns at Yokosuké, Atsugi, and

Joint Committee Environmental

Sub-Committee, with the requirements of NEPA and the preparation

of EISs, and with theﬁU.Sf-Japan foreign policy,relaﬁionship; in

consultation with-[[NAME]j, [[title]], a Na&al-officer XXXXX, has
~ i

determined that preparation of an EIS for the activities

plaintiffs challenge would not be in the foréign policy interests

13
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ot the United States, and that the U
interests outweigh the benefits that
' preparing an EIS. Where the Departm
* the agencies charged with respon51b1
question, have undertaken the forelg
after carefully welghlng the sensiti

it WOuld'be inapprop

i

prepare.an EIS,

direct the United States otherwise.
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§tatémgn§iby the Deggrﬁment_of Justice on EDF v. Massey

WASHINGTON, D.C. -- In declining fto seek a rehearing in th
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07
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is

case today, the administration has deciided not to challenge the

Court’s precise holding -- namely, that the National

Environmental Policy Act applies to the National Science

Foundation’s activities in Antartica described in the opinion. -

However, the administration does}not‘embracévlahguage in ‘the

opinion which may be interpreted tO'exteﬁd beyond this holding.
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