L5

R
&

b

P
*

o
wwe . 4

. T .
T B

A "/C DEPARTMENT OF HEALTH & HUMANSERVICES .~ Office of the Secretary

"5

:,h . ) L P ' v\;f_éshingmn;"ﬁ.c. 20201
N :  (e &ame, o
R g‘/{ Galater )y by Spm

'LETTER TO ADDRESSEES: | Kcm Kose

SUBJECT: Guldance on the ultlethnlc Placement Act of 1 97

“ The Admlnlstratlon for -Children and Famllles (ACF) ‘and the Offlce
for Civil Rights (OCR) of the Department of Health and Human
Services (DHHS) are writing to transmlt new policy guidance on
.the use of race, color, or- natlonal orlgln as con81derat10ns in

‘adoption or foster care placements.

The guidance is de51gned to assist public and prlvate agenc1es,
that are- involved in adoptlon or [foster care placements and that
receive Federal funds, in complying with Title VI of the Civil
Rights Act of 1964 (Title VI) 'and the Multiethnic Placement Act
of 1994 (MEPA) :

‘The Multiethnic Placement Act 51gned into law by Pre51dent
Clinton on October 20, 1994, is designed to: prevent
discrimination in the placement of children in foster care and
adoption on the basis of race, color, or national origin;
‘decrease the length of time that children wait to be adopted; and
facilitate the identification and recrultment of foster and ‘
‘adoptive‘perents that can meet children’s needs. The Act
prohibits states. or agencies that|receive Federal funds from
delaying or denying the placement|of any child solely on the
basis of race, color or national orlgln.

HHS is committed to a851st1ng all} covered agenc1es or entities to
. come into voluntary compliance w1th MEPA. Toward this end,

within the next month, we will complete a review of the
applicable state statutes, regulatlons and published policies in .
this area. We will contact you again if we believe your state is
not in compliance with MEPA, and we will provide technical
assistance on compllance at your’ request In the meantime, ‘we
encourage states and agencies to begln thelr own review of
statutes, regulatlons and pollc1es.

Compllance with the non-discrimination prov151ons of MEPA 1s

- required no later than one year after the date of its enactment,
or October 21, 1995. Agencies de51r1ng technical. a581stance
regarding compliance with the nondlscrlmlnatlon provisions should
contact Ron Copeland of OCR at (202) 619- 0553 TDD 1-800-537-
7697. o :
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Compliance with the recrultment prov1slons of MEPA is required
for Federal approval of FY. 1996 title IV-B state plans. State
recruitment plans must be submltted by October 31, 1995. Those
.states which are submitting consolldated state plans, including
title IV~B, subparts 1 and 2, may include their recruitment Plans
in the consolidated state plan and submit them by the expected
due date of June 30, 1995. For those states submitting separate-
title IV-B, subpart 1 plans, the recruitment plans must be :
submitted by October 31, 1995 even though the rest of the state
plan may not be submltted until later. Technical assistance on
recruitment efforts may be obtdlned by contacting Ellen Carey of
ACF at (202) 205-8652 (adoptlon) .and Gerri Roblnson (202) 205~
8575 (foster care), TDD (262) 401'4675',' .

‘The Department is commltted to v1gorous enforcement of MEPA to

" ensure that temporary ‘foster ‘care placements and permanent

adoptive homes are readily avallable for children who need them,.h
that children are not subject’ to discrimination in their

. placements, and that all chlldren have the benefit of a loving,

- permanent home. Please be assured that in the coming months, we
will assist covered agencies or|entities in taking the actions -
necessary to fulfill these 1mportant statutory objectlves.

Slncerely,_}

Mary Jo Bane . . .. s .l . .pennis Hayashi
Assistant Secretary . .| - . ‘Director

for Children and Families . L. :0ffice for Civil Rights
Attachments
- Addréssees:

State agencies admlnlsterlng -or superv151ng the admlnlstratlon of"
Tltles IV-B and IV-E of the Soc1al Securlty Act

Adcptlon Opportunltles grantees

State agencxes enforcmng c1v11 rrghts




DEPARTMENT OF HEALTH AND HUMAN. SERVICES
Office for C1v11 nghts '
Admlnlstrat;on,for ghlldrén and Familiés

PoiicylGﬂidance_qn the USe.of‘Raée{k€olor or National Origin
és'ConSideratidné in Adoption énd FQstef Care Placements 
AGENCY:,‘Offi¢é fb: Civil Rights; Administfatipn for 'Children
and Families; HHS | | - |

ACTION: Policy Guidance

"SUMMARY : Tpé United States Department,&f ﬁealth and7Human Ser§ices .
(HHS) is publishing policy guidancefon’the'useQf race,,colér, or
nationali. oi:igin as considéréﬂtions' ln vado’p‘t‘ion' ‘and . foster care
placements. | | e | |
: DATES: ThlS guldance is effective immediately.

. FOR FURTHER INFORMATION CONTACT: Carol ﬁilliams'or Dan Lewis-(ACF)
af 202-205-8618 dr chald Copé}and (OCR) at 202-619~0553;.TbD: 1f
§00~537f769?h' Arréngeménts tq“receive.the pcligy guidance.in an
‘alternative format may be made by contacting tﬁé'named individuals.

SUPPLEMENTARY INFORMATION:

‘ The Improving America’s Schools Act;_Pub;vL.’No. 103-382, 105;;
"Stat,. 3518, 'qontk.aih)s the Multiethnic piacement Act J'of 1994
(hefeinafter réferredﬂ to as "the‘ ﬁct“) ' The Act directs the
Secretary to publish guldance to concerned publlc and prlvate
agencies and_entltles w;th respect to compliance w1th the Agt;'
" Section 553, 108 Stat. 4057 (to be codified at 42 U.S.C. S 5115a).

This guidance carries out that direction.
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The pollcy guldance is’ deSLgned to ass1st agenc1es, Wthh are

involved 1n adoptlon or foster care placements and which recelve'

Federal 'a551stance, in c0mply1ng wlth ~the _Act, the U.S.

Constitution. and Tltle VI of the Civil nghts Act of 1964. The -

'gu1dance provides, con51stent-w1thrthose_laws7 that an agency or

~entity that. receives Federal“financial.assistance and is involved

in adoptlon or foster care placements may not dlscrlmlnate on the

basis of the ‘race, color or,natlonal origin of the-adoptlve or

foster parent or the child |involved. The guidance further

specifies that the consideration of race, color, or national origin

by agencies‘making.placement‘determinationS»is_permissible only

when an adoption or foster [care agency has made a narrowly

tailored, indivi&ualized determination that the  facts and

circumstances‘of a particular

race,_color, or natlonal oril
1nterests of the Chlld in need

' In addition to,prohibiting

case requireuthe consideration of
gin 1n “order to advance the, best
of placement.

dlscrlmlnatlon in placements on the

basis of race,

color or national origin,

the Act reqUires that

agencies engage in dlllgent recrultment efforts to ensure that all

chlldren needing placement ar

"manner. The guldance sets for

e served in a timely and adequatev

th a number of methods that agencies

should utilize in order to develop an»adequate pool of families

’ capable of promoting each chil

dfs development.and case goals.

Covered agenc1es or entities must be in full compllance with.

the Act no 1ater than six months after publlcatlon of this guldance\

or .one year after the date of

the enactment of thls Act, whlchever
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occurs first, i.e., October 21,
outlined in. the guidance, the
compliance date for states able

state statutory law in order tc

1995. Under"limited circumstances
Secretary of HHS may extend the
to demonstrate that they must amend

change a partlcular practice that

is inconsistent with the Act. The guidance explains in detail the

vehicles for enforcement of the Act’s prohibition agaiﬂst discrimi-

nation in adoption or foster ca

The'text'of the guidance. ap
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re placement.

pears below.
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POLICY| GUIDANCE

Race, Color, or Natxonal Origin As Coneideratione in

Adoptibn and Foster Care Piaceﬁents |
BACKGROUND | | | .
.On October 20, 1994 PreSLdent Cllnton SLgned the. "Impro&ing
America’s Schools Act of 1994," Publlc Law 103 382 whlch 1ncludes
among other prov131ons, Sect:on iSSI,, titled ."The 'Multiethnic,
?laéement”ﬁct”Of)1994“ (MEPA). | |
The purposes of‘that Act areb to decrease the length of tlme
“that children walt to be adopted ‘to- prevent dlscrlmlnatlon in the‘
placement*of‘chlldren~onﬁtne‘ba51s or race, color; or national
- origin; and to facilitate the identification and recruitment of

foster and adoptlve parents who can meet chlldren s needs. ”
To accomplish these‘ goa&s the Act 1dent1fles specific :
1mnerm1331ble act1v1t1es by an aéency‘orventlty-(agency) Which’
receives Federal aSSLStance andvls 1nvolved in adoptlon or fosterk

care placementspo "The laW“ prOhlbltS such agenc1es vfrom

“categorlcally denylng to any person: the opportunlty to become an'
adoptive or foster parent;solely on the baSlS of‘the race, color,
or national origin“of the.adoptive or foStereparent or.the cﬁiid"
and "from delaylng or denylng the placement of a Chlld solely on
the ba51s of race, color, or;natlonal orlgln.of.theradoptlve or
foster parent or parents invOlved " : ﬁnder the' Act these

prohlbltlons also apply to the fallure to seek termlnatlon of

parental rlghts or otherw1se make ‘a child legally avallable for'

4.




adoption.

'TheliawfdoeS'permlt an agencyrto«consider,~in determining. "
'whether‘a-placement‘iskin a child;s best interestsft"theochild's
cultural,’ ethnlo; and racial background and"the Capacity"of
prospectlve foster or adoptlve parents to meet the needs of a Chlld
of this background " If an agency chooses to include thls factor
among those to be considered in maklng placement dec151ons, it must
be considered in conjunction.w1th other factors relevant to the
child’s best interests and must not be used in a‘manner that delays
the placement declsion. ' .

The Act also seeks to ensure that agencies engage  in active
,recrnitment of‘potential foster and adoptiVe parents who reflect
»the racialﬂand ethnic diversity| of the chlldren needlng placement.
: Sectlon 554 of the Act amends Sectlon 422(b) and Part A of Tltle XI
of the Social Securlty Act. The amendment spec1f1es the following
requirements for child welfare services programs: . "[Each plan for
~child welfare serviCes_nnder this part.shall . .1 (9) prov1de fori:
‘the dilioent‘recruitment of potential'foSter and adOptive families.

that reflect the ethnlc and rac1al dlver51ty of chlldren in the»

State . for whom foster and adoptlve homes are needed.

"The Multlethnlc Placement Act is to be v1ewed in conjunctlon
w1th Tltle VI of the ClVll nghts Act of 1964 (Tltle VI), which
prohlblts rec1plents of Federal flnanc1al a831stance from

fdiscriminatlng.based on~race, color, orlnatfonal orlgin in their
'programs and.activities and from operatingftheiraprograms in ways‘

that have the effect of discrimlnating’on,the basis of race,.colOr;




" A.

or natlonal orlgln.

A

The Admlnlstratlon for Chlldren and Famllles (ACF)

. Offlce for ClVll Rights (OCR) in

Serv1ces (HHS) have the respons:
OCR. has theyresponslb;llty to e
its_implementing;reguieﬁien_(4
civil rights laws. V§CF adminis

assistance to child welfare a

enforce compliance with the law

Private, as well as public/
often receive Federal financia

Grant pr;grems, progreme under
Act, ‘and discretiénar& grants.
directly, or indirectly“‘aé a
Receipt of suchvassistenee ob

_Title VI and other\civil‘rights

reqnirementsvdf the Social Security Act.

Restoratlon Act of 1987 confers
.0of which receive any Federal fL

Thls guldance’ls being issu
to Section 553(a) Of;mxéAL'to e
ruieé,

‘their laws, and pract

-

and’ the
the Department of Health and Human'
blllty'for 1mplement1ng these laws.
nforce compllance w1th Tltle VI and
5 CFR»Part 80), asfwellAas other
tersnprogramsyof Federai,finaneial
genciesland ﬁas;responsibility to
'S autherining this aesiStance,

fadoééion&end:foster cere agencies
1 assistance, through State Block

Title IV-E of the social Security

| The aSSLStance may reach an agency

subrec1p1ent of other agenc1es.e
ligates: recipients to comply w1th
laws and regulatlons and Wlth the:
Further, the ClVll nghts
]urlsdlctlon over entltles any part
nds.i,

ed‘jeintly by ACF and bCRé pursuant
»nable affegred agencies,to conform

ices “to ‘the~jrequirehents of the

Multiethnic Placement Adr and Tifie'VI;

DISCUSSION
Race, Culture, or Ethnicity

1. Impermissible Activities

As A Factor In Selecting. Placements




"In‘enacting'MEPA,'CongreSS\WaS'concerued that many children, in
particular ‘those from ‘hinorityA groups, were spending lengthy .
periods of ‘time in foster care awaitiug placement ' in adoptive

1

homes. At present, there are over twenty thousand children who

. are legally free for adoptiOn but who are not in preadoptive homes.

thlle there 1s no. deflnltlve study 1ndlcatlng how long children who'
are adoptable must walt untll placement, the available data
indicate the averageAwait"may be as long as two.yeare-after the
time that a Chlld 1s legally free for adoptlon, and that mlnorlty
“chlldren spend on average, tw1ce as long:as non~m1nor1ty chlldren
before they are placed. .. Both| the number of;children needing
placements and‘thellength of time they a&ait placement increase
substantlally wheuvthose childreu'&Waitingyterminatiou of parental
rléhts are taken ihto‘account.’ E |
MEPA reflects'C’o.m_:;:r:ese'l judgment'thatfchildren are harmed when

placements. are delayed for a period longer than is'necessary-tq

find 'qualifiedl'families. ‘The| legislation seeks to eliminate l -

barriers that delay or prevent| the placement'ofAchildren into

qualified homes. In particular, it focuses on the possibility that
pollc1es w1th respect to matchlng children Wlth famllles of the 
same race, culture, or ethn1c1t% may result in delaylng, or even

preVenting, the adoption of children by qualified families. It

also is designed to ensure that everj'effort is made toldevelopka.

.1 MEPA applles to de0131ons regardlng both foster care and
&adoptlon placements. ‘In- discussions regarding the bill,
members of Congress focused prlmarrly on problems related to
adoption decisions. K '




large and,diVerse'pecl of potential foster‘and‘adeptiueffamilies,
so that all children can be}quiccly<placed in hones that meet their

needs.

In developlng this guldance, the nepartment recognizes that
states seek to achieve a variety“of gcalS'when‘nakingAfcster cr'
adoptive placements; For. example, in ~makin§“alufcster care
placenent,'agencies generally arevconcerned with findlng a home
that the child can easily'fltuintc, ‘that mlnlmlzes the number of
f adjustments that the child,. already fac1ng a dlfflcult 81tuatlon,
' must face, and that is capable.of meetlng any speclal'phy51cal,
psjchologlcal or educational needs ~of the Chlld.\ In .making '
adoptlon placements agenc1es seek to flnd ‘homes that w1ll max1mlze~“
. the current and»future well~be1ng of the Chlld ‘ They evaluate.
"whetherlthe‘particular prcspect;ve'parents are'equipped te‘raisef
tne child; both in terms of;thelrkcapacity and.interests t0~meet
the lndividual needs of the partlcular child, and the capac1ty of

“the child to benefit from membershlp in a partlcular famlly

Among the factors that“many state statutes,»regulatlons, or

policy manuals now spec1fy as belng relevant to placement dec1s1ons
are the rac1al ethnlc and cultural background of the Chlld ‘Some
states spec1fy an order of preference for placements,,whlch make‘
"placement in a family of the same race, culture, or.ethnicity‘as
'the child a preferred category Some states prescrlbe set perlods_
‘ of time in whlch agenc1es must try to place a Chlld w1th a famlly'
of the same race, culture, or e1hn1c1ty before the Chlld can beie

placed-with a family_of avdifferent'race,gculture, or ethn1c1ty.




Some states have4a general preference for same race or ethnicity'

plaCements, although they do not spec1fy a placement order or- a

search pefiodt And some stateé 1nd1cate that chlldren should be

placed nith famllles of'the same race or ethn1c1ty provided that,

this is consistent with the best interestsyof'the'child. |
 Establishing standards for| making foster care and adoption

placement decisions; and determJnlng the factors that are relevant

‘1n dec1d1ng whether a particular placement meets the standards,

generally are: matters of 'state law and pollcy. Agenc1es ‘which

however, culture, or

- receive Federal assistance, . may use race,

- : A | ’ o
ethnicity as factors in making placement decisions only insofar as

the Constltutlon, MEPA and Title VI permit.

'In the context of Chlld placement decisions, the United StateS'
Constltutlon and Tltle VI forbid de01s1on making on the bas1s of
race or ethn1c1ty unless the con81derat10n advances a compelllng

governmental lnterest. The only compelllng governmental 1nterest

in thlS-CORteXt,vlS protectlng the “best 1nterests" of the Chlld

.who is to be placed. Moreover,_the‘con81deratlon must be{narrowly~'
tailored to advancing the child’s interests and must be made as an

individualized determination for each child. An‘adoption agency

may tahe race into aCCOuntvonly
determination that the facts and {
require the consideration of ra
'interests]of-the.specific child.
race or ethnicity into account is

courts to determine whether it s

if 1t has made an 1nd1v1duallzed
circumstances of the specific case
ce in;ordervto advance the best"
hny placement policy'that takes:
subject to strictvscrutinylby the

atisfies these tests. Palmore v.




. Sidoti, 466 U.S. 429 (1984)

A number of practlces cur

clearly violate MEPA or Tltle

policies that:
*+  establish time&periods
Krace/ethn1c1ty search w1ll oc
* establlsh orders of pl
race,  culture, or ethn1c1ty
* requlre caseworkersnto

placements; or-

rently followed by some agenc1es

:VI. These 1nclude statutes or

during which only a same
cur,

acement preferences based on

T

speciallyfjﬁstify transracial

* otherwise~have the effect of'delaying placements,'

either before or after termination of parental-rights, in order

to. flnd a famlly of a partlcular race, culture, or ethn1c1ty

Other rules, pollc1es, or practlces that do - not meet the

censtitutional strict scrutlny test would also be'illega;.

"2. Perm1551ble Con51deratlons

MEPA does spec1f1cally allcw; but not‘require;'agencies to

consider "the chlld s cultural,

ethnic, and.racial background and

the capacity of prospective foster or adoptive parents to meet the.

needs- of a child of this background" as one of the factors in

determining whether a particular placement is in ‘a child’s best

interests.

When an agency bhooses to use this factor, it must be on an

1nd1v1duallzed ba81s. Agencies

that provide professional adoption

services usually 1nvolve prospective parents in an educative family

assessment process des1gned

10

~to increase the likelihood of




o to determlne whlch family is mc

. successful placements. This pr

ocess includes.providing potential

'.’adoptime parents with an understandimg of the special‘needs of

aﬁoptive children, such as how
maltreatment and the Slgnlflca
‘Chlld. Adoptlon spec1a11sts
vmeakmeSSes‘of‘prospectlve paren
adbption;is-thelright thing for
the family thinkS'itAcan~parent
as are the waiting children.

. When
‘,families‘ is ‘reviewed to~.see
- suitable for the specific chil
families are identified and the
- the famlly which has the grea

' psychological needs.?3

a child becomes avai

: Among the chlld—relate(

chlldren react to separatlon and

nce of the blologlcal famlly to a

also assess the strengths - and

ts. They helpvthem decide whether
them and ident-ify the kind of child
. ,Approved,familiesyare profiled,
lable vfor adoption, the pool of
if there is an available family
d.? Where possible, a number ef 
agencyleoﬁducts‘a case'cbnferehce‘
:st sultable. The geal is to find :

test ability to- meet the child’s

The child is discussed with the family, and

4 factors often COnsidered~are:

‘the Chlld‘S curren

of the. child;
" the
the
"~ the
the

child’s cultur
child’s intere

3 Among the factors: ‘that
prospective parent’s sulta
Chlld are:
. e ability to form re
. the specific child;
the ability to helg
family;
the ability to acc
and help the child

the medical, educa

t functioning and behav1ors,
tlonal and developmental needs

child’s hlstory and past experlence,

al and racial identity needs,
sts and talents; '

child’s attachments to current caretakers.

agencies con81der in asse531ng a
blllty to care for a partlcular‘

latlonshlps and to bond w1th
P the child 1ntegrate lnto the

Lpt the child’s backgrcund
cope wlth her or his past;

-

At




decisions are made -about the pl

o~

the"famiiy}' This process‘helpa

and promotes the 1nterest of Chl

To the extent that an ag
ethnicity, or cultural»backgrOun
- must do so in a manner consisten
decision4naking'that characteri
for all children. Spec1f1cally,
child, the agency must focus on

the capac1t1es‘of,the particular

In making individualized decisions,

capacity of the prospective

a

cement ef the specific child with
kpreventpunsuccessful placements,
ldren 'in finding permanent homes.

ency ipoks,.atz a child’s race,

d in making placement decisions, it

t with the mode of individualized

zes the‘general‘placement‘process'"

in~recruiting placements for eacht
that cnild'spparticniar needs and
lproepective‘parent(s). |

agencies may examine the
parent(s)

to meet the child’s

psychological needs that are related to the child‘s racial; ethnic,

or cUltural background.
of. prospectlve parents that rela
‘Chlld of a partlcular background
dlscn381ng with' prospective -ad
feelings, capacities and'prefere
of,a particular'race‘ortethnic

related to other characterlstlcs

‘nor are they prohlblted from con

lty,

Thls may 1nclude asse351ng the attitudes

te to their capac;ty to nurture a

.e‘Agen01es are not prohlblted fromv

optive, and foster parents their

nces regardlng carlng for a’'child

]ust as they dlscuss 1ssues'

' such as sex, age, or dlsablllty,.

s;derlng the expressed preference

of the prospectlve parents as one of several factors in making

" the ablllty to accept the behavxor and personallty

of the specific chﬁld"

the ability to vali
‘and  ethnic backgrou
the ability to meet
educatlonal develo

date the chlid s cultural racial

hd'

the child’s. partlcular
pmental or psychologlcal’needs;

R




placement dec131ons.

Agenc1es may conSLder the

ability~of prospectivenparentsrto

cope with the partlcular consequences of the child's developmental

hlstory and to promote the deve]
.wh;ch often,has been compromlse

An agency also may’asseSS a fam

opment of a posrtlve sense of self,
d by maltreatment and separatlons.

11y s ability to nurture,'support,‘ﬁ

and relnforce the rac1al ethnlc, or cultural 1dent1ty of the Chlld

and to help the Chlld cope wlth any forms of discrimination - the.

child may encounter. When ‘an

agency 1s maklng a choice among a

pool of: generally quallfled famllles, it may consider whether a

placement with one famlly is more llkely to benefit a child in the . .-

ways described, above or. in oth

relevant to the Chlld s best ‘in

er ways that the agency con51ders

terest .

Underrthe law, applicatlon of‘the "best interests" test would

- permit race or ethnicity to be taken into account in certain.narrow

81tuatlons For example,.for chlldren who have lived in ‘6ne racial,

ethnic, or cultural communlty,
tablllty to make the tran51t10n

,have a strong sense of identity

the agency may: assess the Chlld s
to another communlty. A child _may

with a ?articular rac1al, ethnic,

or cultural’ communltyﬁthat should not be disrupted.  This .is not-a

universally applicable consideration.‘For‘instance, it is doubtful

that infants or young children|will have developed7shch needs.

Ultimately, however, the determination must be individualized.'

Another example would be when a proépéctive parent has demonstrated

an inability to care for, or nu

different race or ethnicity.

rture self-esteem in, a child of a -

'In making such determinations,. an




adoption agency. may not rely pu,generaliéations about the identity

needs of Children of a particular~ race or ethnicity' or on

generallzatlons about the abilities of prospective parents of one

"race or ethn1c1ty to care for, or nurture the sense of 1dent1tv of,

.a child of,anqther,race, culture

i

nor ethn1c1ty‘ Nor may an agency'

presume frdm‘the race orhethnic1ty‘of the prospectlve parents that

thoee parents would be unable

to maintain the child’s ties to

another racial, ethnic, or cultural community.

B. Recruitment Efforts

Ae receghized in theYMultie
~achieve timely and.abpropriate'p]
agencies,need‘an'adequatevpool

~ each child’s development and cae

thnic Placement Act, in order .to
acement of all children, placement
of families capable of prbmoting'

e goalé; This requlres that each

agency'’s recruitment process focuses ‘on developlng a pool of

»potential«fosterhand adoptive par

ents w1lllng and able to foster or

adopt the children needing placement; The - failure to»eonduct

recruitment,in a manner that seek
opportunlty for placement, anc

communlty an opportunlty to adop

s'tovprevide all children with the
all quallfled members of the'

t, is inconsistent Wlth the goals

of MEPA_and could create c1rcumstances whlch would constltute a -

violation of Title VI.

An adequate recruitment process has a humber of features.

Recruitment efforts'éhould‘bevcesigned to provide to potential

.foster,and«adoptive'parents thrcughout the communlty information

about the characterlstlcs and needs of the avallable chlldren, ‘the

‘nature of the foster care- and adoptlon processes, and the supports'




~available to foster and adoptlve famllles.

Both general and targeted recrultlng are 1mportant. Reaching

all members of the communlty requlres use of general med1a~‘rad10,

te;ev131on, and print. . In
disseminated to  targeted
organizations, such as religio

centers. "The dissemination of

|laddition,’ 1nformatlon should be-

communities  through  community
us institutions and neighborhood .

information is strengthened when

agencmes develop partnershlps w1th groups from the communltles from

which chlldren come, to help ide

ntify- and support potentlal foster

and adoptlve famllles and to conduct act1v1tles«wh1ch'maketthe

, waltlng children more v1s1ble.

'To meet MEPA’s diligent-effo

rts requirements, an agency should

have a comprehensivefrecruitment‘plan that includes:

* e'description'of the cmarecteristics of weiting
| childreu;‘ » | o | | A
* specific strategies to|reach all parts of the community;
* diverse methods of disseminating both,geuerel.éhdtchild

specific information;

% strategies for aSsuring'thet.all prospective parents have

access to the home study process,uincluding»location and

- hours of services that |facilitate access by all members

of the community;

I3

o strategies for training staff to work with diverse

cultural, ‘raciel- and

+

economic communities;

* strategles for deallng w1th lanUlStlc barrlersL‘

Cx non-dlscrlmlnatory fee structures, and

15




* procedures for a timely search for prospectlve parents

‘for a waiting child,

including the use of exchanges and

other interagency efforts, prov1ded that such procedures

~_must insure that _plac

ement. of a Chlld in an approprlate'

- household is not delayed by the search for a same race or.

_ethnic placement.

Agencies receiving Federal funds may not use standards related.

to income,:age,keducation,Afamlj
of housiné, shich exclude ~grou
basis of race, color, or natlona
arbltrary or unnecessary or whe
'avallable.

" ENFORCEMENT

b4 structure, ‘and- size or ownershlp.
ps of prospectlve parents on the
1 origin, where those standards are

re less exclusionary standards are

As‘provided in Section 553(d)(1l) of MEPA, covered agencies or

entities are ‘required to compl

y with the Act no later than six

months after publlcatlon of thlS guldance or one year after the

date of the enactment of thls Act whlchever occurs . flrst ;.e.,

October 21, 1995.A‘Pursuant to Sectlon 553(d)(2) of MEPA, if a

‘state demonstrates to the satlsfdctlon of the Secretary of HHS that

1t71s necessary tO'amend state
particular'practice‘that is inc
ﬁay extend“the conpliance date f
.days after the close of the

beglnnlng after Aprll 25, 1995.

statutory law in order to change a
on31stent w1th‘MEPA, the Secretary

or the state a reasonable number of

In determlnlng~whether to extend

" the compliance date, the Secretary w1ll take 1nto account the

t

" constitutional standards described 1n Part A of this guldance.

nflrst state leglslatlve session .




Because states need not enforce unconstitutional provisions of

“their iaws, statutory amendments are not anfessential4precondition

.to’coming into compliance with| respect to any such provisions.

| HHS emphasiteS'volnntary compliance with the law and recognizes
that covered 'aéenciee may‘ ﬁant fnrther:vguidanee"on their
obligations. under. these laws i"Accordingly} - HHS is offering
technica}A aesistanee toAranf' :overedf aéency‘ seeking to better
un&eretand and moreAfnlly comply with the Multiethnic- Placement
"'Aet. Organizations wishing | to . be provided witht‘technicalv
'assistance"onﬁcbnplianee Qith.the nondiscrimination‘provisions of
MEPA should contact Ronald Copeland of OCR at 202 619 0553.«'
'Organlzatlons w1sh1ng to ‘be provided with technical a881stance
~regarding :equlred recrultment efforts should 'contaCt»;Carol
Williams or - Dan Lewis of the Administration - on Children' and
Families at 2024205—8618. | |

The Multlethnlc Placement Act prov1des two vehlcles for

~enforcement of ‘its prohlbltlon agalnst dlscrlmlnatlon in adoptlon’ :
or quter care\placement.‘vF;rst, pursuant to Sect;on 553(b),.anyr
individual‘;%ho fis aggrieﬁed 'by an action he or she believes
constitutee'discrimination in‘violation of the Act has the right to
brlng an actlon seeklng equ1table rellef in  a Unlted States
“dlStrlCt court of approprlate ]UIlSdlCtlQn.l_ .Second ‘the Act
prov1des that noncompllance with the prdhibition is deemed a

violation of Tltle VI

OCR has publlshed regulatlons to effectuate the prov131ons of

.Title VI.- 45 CFR Part 80. Any 1nd1v1dual may,flle a complaint

17
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w1th OCR alleglng thatran adoptlon or foster care organlzatlon
funded by HHS makes placement dec1s;ons ,1n :vlo;at;on, or the
lMultlethnchPlacement Act and Title‘VI. OCR manalso'initiate
compliance reviews to. determlne whether Vlolatlons have occurred

If OCR determlnes that an adoptlon or foster care organlzatlon
makes dlscrlmlnatory placementf dec1s1ons,' QCRn'Wlll first seek
voluntary cqmpllance wlth the law.',Shenid attempts at &eluntary
compliancedprone nnsucceSSful, OCR will take further“stepe.te
enforce the law. |

These steps may.involve referring the matter to the Department

of Justice with a recommendation|that appropriate court proeeedings
‘be brought.  HHS may also initiate administrative proceedings
"leading to the termination of the offending: agency’s Federal

.financial assistance. 'Thesekproceedings include theropportunity:

for a covered agency or’ entlt.y to have a hearlng on any OCR
findings made agalnst it. 45 CFR 80'8. '

\ At any p01nt in the complalnt 1nvest1gatlon process or during
the,pendency of fund termination proeeedlngs, organlzat;ons mayq
agree te,comeeinte vdluntarydcompliance nith the law.f OCRQWill:
work» closely'.with; organizations to ‘develop:’neeessary ' remedial
actions, such as training of'staff;in the'requirementsaof Title VI =
. and 1MEPA, to \ensure‘ that their efforts. at eonpliance; are
successful..’ | | B
: When a state fails to develop an adequate recrultment plan and
- expedite the placement ‘of chlldrenv_conslstent wlth »MEPA the

' Secretary through ACF -and OCR willl provide technical assistance to

EE




the state in the development of the plan and Where necessa:y
resolve through corrective actlon major compllance 1ssues. When
these efforts. fa11 the Secretary wlll make a~determ1nationAdf

.

approprlate~propqrthnal penalties.




THE MULTIETHNIC PLACEMENT ACT (MEPA) -
: .. Fact Sheet .

What is MEPA?

= MEPA is the Multi- Ethmc Placement Act, srgned mto law by Presrdent Clmton
ln October 1994.- MEPA is desrgneo to: .

e Preventdrscnmrnatlon in the placement of chrldren on the basrs of
race, color or national origin. S :

‘® Facrlrtate the drllgent recrurtment of foster and adoptrve parents

‘. Increase the number of chlldren who are adopted

> MEPA prohrbrts states or public and prrvate foster care and adoptron
. agencies that receive Federal funds from delaying or denyrng the placement of
any chrld solely on the basrs of race color or natlonal ongm ,

' MEPA permrts an agency to consider both a child’s cultural racial, and ethnrc
background and the capacity of the|foster or adoptive parents to meet the
needs of a child of a specific'background, as one of a number of factors used
. in determining whether a placement|is in the child’s best interests. This factor
must, however, be applied on an individualized basls not by general rules. :

> MEPA‘requnres’"agenmes to provide for the drlrgent recruitrent of potentral
foster and adoptive families that reflect the ethnic and racial diversity of chrldren '
in the state for whom foster and adoptlve homes are needed

-~ Who are the children MEPA is designed to help?' 3

» MEPA is rntended to help chrldren in foster care who are awaltlng adoptlon

In 1990, approximately 69,000 ohrldren in foster care had a goal of adoption.

Of those children, parental nghts had been termmated for 20,000, so they were
legally free to be adopted and awamng placement in an adoptrve home.

_+ In particular, MEPA is desrgned to help chlldren who are harder to place,

“including minority' children. Of the chrldren awaiting adoption at the end of
1990, approximately 46% had already waited two years It takes substantially '
Ionger to find homes for mlnorrty chlldren o

» The great majority of the chlldren awamng adoptr\re placement have been
abused or neglected and are in foster care.” A determination has- been made
that it is unsafe for them to return to their parents

» Most of the chrldren are school age few are rnfants In"1990, approxrmately '
4% were under one year old, 36% were ages 1—5 43% were ages 6-12, and
17% were 12 years and older .
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. Two out of three chlldren legally free and awartrng adoptlon have Spemal
N needs: med|cal developmental behaworal or psychologlcal

Why does it take so long for children to be adopted?

> Fmdmg adeptrve homes for elder chlldren and those with emotlonal or

- physical problems is difficult, yet most of the children waiting for adoption fall
into these categories. While there are many families. seeklng to adopt many of
these famrlres want young, healthy chlldren .

. Lengthy processes to terminate parental nghts lack of ﬁnancral resources for
. adoption, excessive caseloads and difficulty in recruiting foster and adoptive
- families contribute to the slow adoption of many of these children.

» Some states and agencies have policies that discourage transracial
placements or that allow lengthy searches for.-same race families before
- authorizing transracial placements. "Some families are informally discouraged
- from ever applying to adopt children of a different race or ethnicity. These . -
. polices can result in delaying or preventing. adoptlon of children by reducrng
-the number of avallable families.. : L .

How will MEPA help?
'» By preventing discrimination that can cause delays in or. denial of adoptive
placements, and by increasing recruitment efforts, MEPA should increase the
number of ch;ldren who are adopted.

What are the next steps for states?

> MEPA allows states one year from enactment or untll October 21, 1995 to
-bring their policies into compllance with MEPA’s non-discrimination provisions
~ (extensions can be granted if additional time is needed to change state -
statutes). In 1996, states’ Title IV-B Child Welfare Services state plans must

demonstrate how they will meet the recrurtment requrrements of MEPA.

> On Apnl 24, 1995 DHHS :ssued guadance to ass:st agencres that receive
‘ federal funds for adoption or foster care placements and help ensure
- cemphance wrth Title VI of the le Rights Act of 1964 and MEPA '

> l’he Admnnlstratlon for Children and Famllres (ACF) and the Off ce for-Civil
“Rights (OCR) of the DHHS will help states and agencies meet the requirements
. of MEPA and ensure that neither race, color or natlonal origin is used to delay
" or deny placement of chlldren : ‘

Is MEPA an unfunded mandate"?

> Nc Under 'l“:tle lV-E of the Socral Sec:unty Act the federal government wnll

- match 75% of any state funds used to train staff or foster and adoptive parents;
the federal government will match 50% of state admlnlstratlve funds used for

‘ recrurtment and chrld placement activities. *




ADOPTION
Fact Sheet
How does the adoptlon syatem work? ] >

> Under state and federal Iaws before explonng adoptlon possnbllmes state
child welfare agencies are required to, try to reunite children with their- parents
- when a child’s safety can be assured] States are required to make a
- determination regardlng reunrﬁcatxon or adoption wrthln one.year.

> Between 50 and 70% of all chlldren mltlally placed m foster care eventually are '
retumed to their parents . : R .

» When' reunlﬁcatlon is not possnble state and federal laws requrre efforts to
- find a permanent home for a child, preferably through adoption. All state laws
require that, before an adoption can take place, the'legal rights: of the blologlcal

parents be severed through a state c?urt proceedlng o A ‘

Who are the children who need adoptlve homes?

> One group oonsrsts of ch:ldren pnmanly infants, whose parents voluntanly
relinquish them for adoption; little is known about these children or the nature =
of their adoptive: placements because their parents generally deal with private

, adoptlon agenmes or make pnvate placements with adoptrve families.

» A second group of chlldren are those who have been placed in foster care
based on court determination that' they were abused or neglected and for .
whom reunifi catlon efforts have been unsuccessful |

-»in December 1990 there were approxrmateiy 69, 000 foster chlldren in the
country. for whom state agencies had ldetermlned that adoption was the *-

.. appropriate goal Approximately. 20,000 of these children were legally free to
be: adopted (their pareénts’ legal nghts] toever regaxn custody had been' ' =

. termmated) and were wamng to be adopted

» Forty-four percent of the chrldren awamng adoptlon were white, 43% Afncan

American, 7% Hispanic. Only four: percent of these children were under age 1;

36% were between the ages of 1 and|5; 43% were 6-12 years of age and 17%
. were over the age of 12. The medi'an age was 7.4 years

L Two out of three waltlng chlldren have specral needs medlcal developmental
behavroral or. psychologacal ' . .

How long do chlldren watt for adoptlon‘?
. » Of the chlldren awamng adoption at the' end of 1990,1’approximatelyv46% had
already waited two years ‘ S R

» It takes substantlally longer to ﬁnd homes for minority children. Older
children and sibling groups irrespective of race also have longer waits.




» Many ch:ldren are never adopted e\ren though thelr brologlcal parents
- parental rights have been termznated : r

Why does tt take so Iong and why do so many chlldren go unadopted?

t

» Fmdmg adoptlve homes for older chlldren and those wrth emotional or.
physical problems requires aggressive action by agencies, and most of the
~ children waiting for adoptlon fall mto these categones :

>In 1990, 43% of the ch:ldren wamng for adoption were 6 to 12 years old only
4% were infants. Two out of three children - a doubling since 1982 - had
~some specna! need they were disabled older had srbhngs or were m:nonty

‘ > Lengthy processes to termlnate parental nghts lack of. f nancial resources. for
~ . adoption, excessive caseloads and difficulty in recruiting foster and adoptive
- families contribute to the slow adoption of many of these children.. .

.» There is some evidence that the adoption of minority children is being slowed
. because some foster care and adoption agencies are unwilling or reluctant to
- place these children with non-minority families. Some state agencres ‘have
followed explicit or implicit policies that make race or ethnicity the primary
.. consideration in placement thus reducmg the pool of ava:lable fammes

-‘What is the Clmton Admlmstration doing to increase adoptlons?

> The Admunnstratron is ensurlng that states make full and eﬁectwe use of the
Adoption Assistance program, which provides: critical economic support to
families who adopt special needs children, since they may have large medical -
~ and other expenses. Under the Clinton Administration, the number of children -
for whom adoption subsidies are prowded has moreased by about 30%.

» Grants have been provrded to pubhc and pnvate agenues to develop
successful models for recruiting families, provision of post-legal adoption:
services, support for parent groups, and the development of training curncula

> The Admlmstration has conducted- natlonal and reglonal leadership
conferences to build the capacity of public and private agencres to. facmtate the
adoption of mmonty and speolal needs chrldren -

~ »The Admnnrstratron provrdes support for the Natronal Adoptlon Exchange the
' Adoption Clearinghouse, the National Resource Center for Special Needs
. Adoptnon and the Interstate Compact on Adoptuon and Medical Asszstance

- » The Admlnlstratron ] commntted to fully enforcung the Multiethnic Placement
Act, whose non- -discrimination and recruitment provrsrons should increase the -
number of chnldren who are adopted L S :

» The Clinton Admmostratnon has expressed strong coneerns about "welfare
reform" proposals that would jeopardize these programs and ehmlnate the
guarantee of federal funds to help support adoptions.
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CURRENT STATE POLlClES AND PRACTICES
IN MULTIETHN!C ADOPTION ' ’
” - Fact ‘iheet S

Who sets polrcy and makes decisions about adoptive placements for children” ’

" » Policies wrth respect to placement of children for adoption are establlshed by
each. state ‘ : _ 1 : : : o

» In most states, both publrc and private adoption agencies - either run directly
by the state or under contract with the state -- have authority to make decisions

. [ N
s wrth reSpect to placmg chuldren in specrf ic homes - :

> Uitrmateiy, these decisions must be approved by a court as partof the
adop’aon process : C e

What do state laws provide?

> In most states, the state 'adoption statute states-that children should be
placed in homes that promote the|r best interests. Few state statutes define the
term "best mterests » S B o o

» Most states have adopted regUlatloxiis or agency polrcres that identrfy some .
~ factors to be considered in choosing placements These include: the °
relatronshrp of the family to child; wherre siblings are placed the physical and
emotional needs of the child; the capacmes of the prospective parents; the age,
sex, racial, ethnic, and cultural rdentlty of the child; and continuity. and stability
 of the child’s foster care piacement and the child’s peychologrcal attachment to

- the foster family.

How do some states currently consider race,. eoitore or ',ethriioity in their adoption

~ » The racial, ethmc and cultural background of the chxid are now among the
.factors that many state statutes, regulations, or policy manuals specify as being

- relevant to placement decisions. A number of state policy manuals specify that -

" placément with a family of the same b'ackground as the child is generally ina

child’s best lnterests B

> Some states specrfy a rank order of preferenCea‘ for piacemente Whloh “mai(e
_placement in a family of the same race or ethnlcrty as the child a hlghly
. preferred category _




> Soma states prescnbe set penods of. tlme in Wthh agencues must try to _place ‘
a child with a family. of the same race or ethnicity before the child can be ‘
placed wrth a famnly ofa drfferent race or ethrucrty :

» Some states have a generat preference for same race or ethnlc:ty
- ~placements atthough they do not specnfy a placement order or a search
e .perlod ' ,

> Some states indicate that children should be placed with families of tne same
race or ethnicity provnded that thus is. oons:stent wrth the best lnterests of the

child.

. » In_some states, available famlhes -especially foster famxhes have been demed
the nght to adopt chlldren of a dn‘ferent race or ethnlcny

B In some states, agency poluc:es may also dascourage some fammes from ever -
B applyung to adopt chlldren of a dlfferent race or ethnlcny , ’

»Some states prohibit dxacnmmatton in placements.

- How will The Multlethnic Placement Act (MEPA) affect state laws and pollcles‘?

> MEPA prohibits states or foster care and adoptnon agencies that receive ,
Federal funds from delaying or denying the placement of any child solely on the
~ basis of race, color or national origin. HHS’ Guidance identifies a number of =
" policies that would be inconsistent with these requnrements of MEPA, such as
exclusnvely searchung for famahes ofa specrf‘ c race or ethnlcny

e MEPA allowe race or ethmc;ty to be considered only as it can be shown to

* relate to the specific needs of the individual child. For example, under MEPA

" an agency may look to see whether a prospective family has thought about the
needs of the particular child, and is equipped to cope with these needs.
Children who are older, disabled, or of a different race or ethnicity from the
family may need special attention and therefore MEPA allows a placement

5 agency to assess the capacny of the famdy to meet this child’s needs.

» While an’ agency may assess any advantages that would be denved by the

child from placement in a famtly of similar background, this would need to be

considered along with the other -advantages each prospective family might

bring to the child. They may not use or rely on race-based generahzatlons in
makmg thelr assessments.- : : »

" » Neither MEPA nor the Gmdance seek to regulate any state policies with
_ respect to placement decisions that are not based on race or ethnncnty ‘
» Agencues may not, however use other factors as a proxy for race or ethn:cnty.
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THE MULTIETHNIC PLACEMENT ACT (MEPA)
-CIVIL RIGHTS ENFORCEMENT PROCESS
) Fact Sheet

What is the general enforcement process of 11t|e VI of the Civil Rights Act of
1964? . . B o T :

+ Title VI of the Givil nghts Act of 1964, 42 U.S.C. § 20004, prohibits discrimi-
- nation on the basis of race, color or nati‘onal origin in programs receiving
-'federal financral assnstance ol LT

sl the Department determmes that a recnplent of federal ﬁnancnal asscstance
.. has unlawfully discriminated on the basls of race, color, or national origin, it :

~must notify the recipient of its finding and seek voluntary compllance 42USC.

3§2000d1 4SCFR §807(d) . _ : o

> lf attempts to obtain voluntary comphance are unsuccessful the Department
may enforce Title Vi by initiating adm:mstratsve proceedings to terminate federal
financial assistance, or it may pursue other means, including referring the
matter to the Department of Justice wrth a recommendation to pursue judlc1a|

. proceedlngs 42 U S C. § 2000d-1; 45 C F. R § 80. 8(a)

How does a state or agency know whether it is Impa'cted by MEPA? 5
> lf a state or agency recelves federal financial assnstance either dlrectly from
- HHS or md:rectly through a state admmlstered HHS program, such as
community services block grant fundmg, it is required to be in comphance wlth
the Multiethnic Placement Act. :
' 'How does a state or agency knotv whether Ait is in compliance with MEPA?

> HHS officials are in the process of revnewmg state statutes and pubhshed
agency policies regardmg adoptlon and foster care placement ‘

~ » In the event that the Department determlnes that a statute or pohcy authonzes '
. practices inconsistent with MEPA or Trtle IV, it will notify the state or agency no
later than a month after issuance of the guidance. : :

» States and agenc;es should also revrew their statutes. policies and practices‘ '
to ensure that they are in compliance. L ‘ ~
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» In the meanttme representatwes from the Ofﬂce for le Rxghts and the
- Administration for Children and. Families are available to provide technical
assistance to states and agenciés to help them come anto comphance wrth the

Multrethn:c Placement Act.

» ‘y

What if a state or agency is notif‘ed that certam praoﬂces, statutes or pohcles are
out of comphance? , . o ‘ , .

> la state or entlty is notlﬁed that certatn pract;ces statutes or pohcnes mlght
be out of compliance with the Multlethnlc Placement Act, it will need to make
necessary changes as soon as feas:ble With some limited exceptions, MEPA
requures that states and agenc:les be in comphance no Iater than October 21,

. 1995.

» HHS will work-with states and agenmes to assst in makmg the changes
necessary for comphance - \ o . :

» HHS'is commltted to assnstmg all covered agenc;es or entltles to come |nto
) ‘voluntary comphance wnth the Act : P A :

» If an agency or state voluntanly comphes, no enforcement actnon wull be
taken. : .
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MEPA Questlons and Answefs T - o ' .

Q What 1s the the Multlethnlc Placement Act of 19947

" A. The Multlethnlc Placement Act of 1994 was signed 1nto law by .

the President in October 1994. It was de51gned to facilitate the

‘adoption of ch11dren,'espec1a11y mlnorlty children. = The Act

prohibits foster care and adoptlon agencies from denylng or . .
delaying placement of a child in a foster or adoptive home solely

on the basis of race, color or natlonal origin of the child or

prospective parent. The new law- does. permit an agency to.
consider, the child’s cultural, rdc1al and ethnic background and
the capac1ty of the foster or adoptlve parents to meet the needs
of a child of a specific background as one of a number of _
factors used in-determining whether a placement is in the child’s
best interests. This factor must, however, be applied on an
individualized basis, not by general rules and cannot be used: to
delay placements., S

. Q. How many, children are awaiting-adoptive placement?

A. There are two distinct groups |of children awaiting placement.-

- One group consists of infants or |very young children whose:

parents give them up for adoption.. In general, these children .
are placed quickly with adoptlve families. :

A second group con51sts of chlldlen who have been separated from

- their parents due to abuse and neglect and have been placed into

foster care. If a child cannot be reunlted with her or his
parents, the state may termlnate{the parental rights of the

.biological parents, making the child available for adoptlon..The

best available data indicate that -in 1990, approx1mate1y 69, 000
children in foster care had a goal of adoptlon.. Of those )
children, parental rights had been- terminated for 20,000, so that
they were legally free to be adopted and immediately available

for adoption. .. - - .

Q. What is_the facial andﬁethnic breakdown of the children
needing ,adoptive homes? : "

Co

'A. The best available data indicate that about half are white and

half black. Children of Hispanic'backround comprise 7% of the
children. TR . . -

Q How many children are'placed transracially5'

A. We do not know. Adoptlons are not counted in a way that allows

“us to document the number of transrac1a1 or transcultural
. placements. ' e
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. Q. What are the characterlstlces of waltlng ch11dren°

A. ‘In 1990, approx1mate1y 40 % were between ‘the ages’ of 6 and 12
years and: 36% aged 1 to 5. Only 4% were infants. About two-
thirds had some spec1a1 need: medical, . pyschollcal or
developmental. Many of the chlldren were in sibling groups.

Q. How long does it take to place chlldren in adoptlve homes once
it has been determined. that they should be adopted’

A. In 1990, approx1mate1y 40% of ‘the children in foster care who
were legally free to be adopted had already waited two years for
placement with adoptive families. It takes, on average, about
~tw1ce as long to flnd homes for minority chlldren. :

Q. Why do chlldren walt so long for placement°

A. There are a number of reasons.‘ The . chlldren that are waiting
are not the children we traditionaly think about when we talk
about adoption. Many of the children are not easy to place. In’
1990, only 4% were infants. About. two-thirds had some special
need. medical, pyscholical, or developmental. .Many of the
children were in sibling groups. '

Within the”child welfare system, there are a. number of barriers
to the adoption of these children .including:
-=the need for. adoptlon is not recognlzed early
-there are delays in taklng legal actlon to terminate
parental rights
-the families who wish to adopt chlldren often do not
want to adopt children with special needs or problems
' =spending resources to support the adoption of waiting
‘children are not always. a priority of the state
" agency
-some states and agenc1es have pollc1es ‘that dlscourage
transracial placements or that allow lengthy searches
for same race families before authorlzlng transracial
placements. S - !

Within communltles there are may be other ma]or obstacles to the
placement of children including:
~~lack of knowledge of the waltlng children
- =the communlty perspective that the criteria for
, adoptlon is heavily welghted toward families with high
. 1ncomes, homeownershlp, savings, etc. - :



- Q. I hear that there are lots of adoptlve famllles seeking

children and that agencies will not place minority children with
‘available families of a dlfferent race or ethn1c1ty. AIs this
true9

A. While there are many famllles seeklng to adopt chlldren,

many of these families want young, healthy children. By

- contrast, most of the minority children waiting for adoptive
homes are older and\or have disabilities. The policies of some
agencies with respect to racial matching contribute to the
_problem, although little. is known about this. Some available

" families, especially foster families, have been denied the right
to adopt children of a different race or ethnicity. Agency
policies may also dlscourage some families from ever applylng to
adopt chlldren of a different race or ethnicity.

Q. What types of laws or pollc1es do states now have w1th respect
to con81deratlon of race or ethn1c1ty° ~

A, Some states spe01fy an order cf preference for: placements, -
which make placement in a family of the same race, culture, or
ethnicity as the child a preferred category. Some states ‘
prescribe set periods of time in :which agencies must try to place
a chlld with a family of the same race, culture, or ethnicity
. before the child can be placed with a- famlly of a different race,
culture, or ethnicity. Some states have a general preference for
same race or ethnicity placements, although they do not spe01fy a
placement order or a search period. ,

Q What is prohlblted under the HHS Gu1dance°

: A. Any practices that delay or deny placement on the basis of"
race or ethnicity. In particular, agencies may not conduct '
searches only for families of the same race or ethn1c1ty as the
child or have periods of time during which a search is made
exclus1vely for a same race family, they may not have rules or
"policies that say a same race placement is preferred over other
placements, and they may not engage in other’ practices that- make
it difficult to make transrac1al placements. i} .
Q: How will 1t be determlned lf a state or agency is currently 1n
~compliance with the Multlethnlc Placement Act requirements?.

. A: HHS officials are in the process of reviewing statutes and
published policies regardlng adoption and foster care’ placement. .
In the event that this review indicates that a state may need to
alter its policies or statutes, -the state will be notified w1th1n
a month. States and agencies are being encouraged to review .
‘their statutes, policies and practices. to ensure that they are 1n
compllance.’ : : .



Q: How many states are not in compllance Wlth the Multlethnlc
Placement Act? .

A: Our prellmlnary review 1nd1cates that a number of states have
statutes or ‘policies that are not ‘'in compllance with the
requlrements of MEPA but a full examination of state statutes and
pollcles is needed before a flnal determlnatlon is made.

Q: What happens if a state or agency is not1f1ed that 1t is out
-of compllance w1th the Multiethnic Placement Act? :

A: With some exceptions in cases where statutory,changes are
needed, all entities must be in compliance by October 21, 1995.
HHS will work with affected entities to assist in making the
necessary changes in order for the state or agency to be in
compliance. HHS is committed to assisting all covered agencies.
or entities into coming into voluntary compliance with the Act.
If an agency or state voluntarily complies, no enforcement action.
~will be taken. We plan to work closely with states to make sure
~that the intent of MEPA is fully realized and that race or :
‘ethnicity is not used to delay or deny placements, while
respectlng the states’ role in runnlng these systems.

Q: What if, as a result of state statutory law, a state is out of
‘compliance with the Multlethnlc Placement Act, thereby making it
impossible to come into compliance within six mOnths’

A: If a state statute must be amended to change a particular
practice that is inconsistent with the Multiethnic Placement Act,
the Secretary may extend the deadline for compliance on a case-
by-case basis. This extension may be for a reasonable number of
days after the close of the flrst state leglslatlve sess1on.

Q. What are the penalltles 1f a state or agency falls to comply’

A. If attempts to. obtaln voluntary compllance are unsuccessful
the Department may enforce Title VI by initiating admlnlstratlve
proceedings to termlnate federal financial assistance, or it may
pursue other means, 1nclud1ng referring the matter to the

- Department  of Justice with a recommendation to pursue judicial -
~proceed1ngs., ~

Q Many of the cases where race has seemed to play a role 1nvolve
foster parents who want to adopt a child of a different race who
. has been placed with them. How are such situation affected by
the new- guldellnes9 ‘ P o

A. These are the situations that often recelve the most publlclty
and reflect ‘the greatest problems with current pollcles in ‘some
states. Under the guidance, all decisions must focus on the
needs of the individual child. When foster parents who have
cared for a child wish to adopt the chlld and are qualified to do
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so, 1t would be 111ega1 to remove children from these parents_
~'solely to place ‘them with same race families.

Q. The Multlethnlc Placement Act allows the con51derat10n of race
as one of a number of factors in selecting a placement for a

" child. - Does this consideration allow agencies to avoid
transra01a1 placements’

A. No. The leglslatlon spec1f1cally prohlblts the use of race to
deny or delay the placement of a child. Placement decisions must
be guided by the child’s best interest. 'MEPA allows race or
ethnicity to be considered only as it can be shown to relate to
the spe01f1c needs of the individual child. For example, under
MEPA, an agency may look to see whether a prospectlve family has
thought about the needs of the particular child and is equipped
to cope with these needs. Children who are older, disabled, or -
of a different race or ethnicity from the family may need specxal'
attention and therefore MEPA allows a placement agency to assess
the capacity of the family to meet this child’s needs.

' Agencies may not use or rely on race—based generallzatlons,
_however, in making these assessments. ,

Q. Can race be the decxdlng factor between two quallfled
families? :

A. In cases where more than one qualified famlly is avallable,

" the strengths and weaknesses of each placement would be
individually considered. In such situations, an agency may
assess any advantages that would be derived by the child from
placement in a family of similar backround. This would need to
be considered along w1th any other advantages that each
prospectlve famlly can offer the child.

Q. How does the guidance affect policies of trylng to place‘
children with relatives, if they cannot remain w1th or be
. returned to thelr blologlcal parents’

A, Many states haVe concluded that placement with members of a
child’s extended family often is best for a child who needs
foster care or an adoptive home, ‘since such placements may .

\ fa0111t1ate ties with 51b11ngs and a sense of belonging for the
" child. Neither MEPA nor the guidance seek to regulate any state
pollcles with respect to placenment decisions that ‘are not based
on race or ethnicity. Agencies may not, however, use other

' factors as a proxy for'race or ethnicity.

Q. Are. there special con81deratlons when a famlly is adoptlng a -
Chlld who is of a dlfferent hac]~:¢;,r:t'cund’> ’

" A, Adoptlon works best when a famllles love and nurture chlldren

and make them feel good about themselves. When a famlly is-
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‘ con51der1ng a child of a different race, ‘culture or ethnlclty,
. the family should be able to recognize the importance of the

~ child’s backround and be that it can help. the child appreciate
.and value her or hlS background and - current experlence. '

f,Q. Does MEPA require that persons wlshing to adopt or care for
-child of a different race or ethn1c1ty have to undergo spe01al
multicultural sen51t1v1ty tralnlng’ -

A. No. vHowever, many agencies do try-to,assess a prospective
‘caretaker’s ability and willingness to reCognlze each of a
child’s attributes and needs so that the agency can place
children in settings sensitive to their needs. This is
permissable under MEPA, provided it is not done with an 1ntent to
discourage transrac1a1 placements.‘

Q What can be done to 1ncrease the number and speed of
‘placements7.

A. Programs that are effective in speeding up adoptive.placements;
provide timely .service to birth parents to. determine the need for .
adoption; aggressively work to bring termination of parental
rights proceedings when children cannot be returned. to their " .
biological parents; ‘actively recruit families acceptlng of .
-children with diverse and special needs; and work closely with
community groups. to identify potential placements. These.
programs also prov1de materlal and emotlonal support to families.

Q. What will an agency be- expected to do to meet MEPAs
requirement that states make diligent efforts to recruit
potential foster and adoptive families who reflect. the dlver51ty
of the children needing pil.acement'> : -

A. There are a number of things agen01es can do develop a
. successful recruitment program. Important aspects of a
‘comprehen51ve recrultment plan would include: :

Lo a descrlptlon of the waltlng children. and thelr'
.characterlstlcs :

) spec1f1c strategles to reach all parts of the
- community: .

o dlverse methods of dlssemlnatlng 1nformatlon about
adoption and foster care, as well as information about
ﬂspe01f1c children needlng placements,

o strategies for assurlng that all prospectlve parents’
have access to a timely and appropriate home study

: process, including location and hours of agency

. services that fa0111tate access by all members of the
communlty.



Ke] strategles for tra1n1ng staff to work with d1verse
cultural rac1al and economlc commun1t1es,

o] strategles for deallng w1th llngulstlc barriers of
potent1al families; . :

b

o .non- dlscrlmlnatory_fee structures; and

"o procedures for a tlmely search for- prospective
parents for a waiting child, including the use of
exchanges and other 1nteragency efforts;

o f1nanc1al, staff, and communlty support for adoptive

families after the adoption is finalized.

Q. Can recruitment target certain communities°

A. Yes, but it cannot exclude members of other commun1t1es who
.respond to the recrultment efforts.

Q. Isn’t recruitment expensive? Are Federal‘resources,available
to pay for these costs’ ’ ' ’ .

A. Under T1tle IV-E of the Soc1al Securlty Act the federal
-government . will match 75 percent of any state funds used for
staff tra1n1ng and for foster and adoptive parent training; the
federal government will match 50% of state .administrative funds
used for recrultment and child placement act1v1t1es. :

Q. What is a non—d1scr1m1natory fee structure’

A, A number of policies might be d1scr1m1natory. " For example, a
fee structure that uses classifications based on the race or

- ethnicity of the child would be subject to strict scrutlny as to.
1ts legallty. e .

Q Does MEPA mean that large numbers of m1nor1ty children will be
placed transrac1ally° _ v .

A: Our goal is to_assure that every child has a family that will
make a commitment to nurture and care for her or him on a '
permanent basis. We hope that this legislation enhances our
goal. The bill both prohibits denial and delay of placement based
on race, culture and ethnicity and requires diligent efforts to

" recruit families from the communities from which children come.

Under these provisions, the number of children.placed in adoptive
homes and the speed with which they are placed should increase.

Q. Can you comment ‘on allegatlons regardlng HHS guttlng the
Multiethnic Placement Act?



A. HHS and the Clinton Administration strongly supported passage
of MEPA and is on record as opposing all forms of discrimination
with respect to placement decisions. In a letter published by the
Wall Street Journal on March 16, 1995, Secretary Shalala
indicated that "Administration and the Department are committed
to moving all children into loving homes as quickly as possible
regardless of the race of the child or family....." .She further
- indicated that DHHS had worked with Senator Metzenbaum, the
author of the bill, to allow enforcement under Title VI of the
Civil Rights Act and to assure that the permissible cons1derat10n
of race as a factor in de01s1on—mak1ng was constltutlonal.

S

Q. Did HHS suggest changes 1n the blll whlle 1t was belng
considered? ,

A. HHS, on behalf of the Admlnlstratlon, suggested three changes
in the bill, all of which were _adopted by the conferees.

One change 1nvolved the 1anguage regarding how race could be
considered by an adoption or foster care agency. From the time
Senator Metzenbaum introduced the bill, he included a section
allow1ng race to be one of a number of factors taken into account
in making decisions. HHS suggested changes.in the orlglnal
language in order -to clarify, not expand, this provision and to
insure that the bill would be constitutional. HHS also suggested
adding the provisions regarding recruitment. Finally, HHS ,
suggested using Title VI of the Civil Rights Act as the
enforcement mechanism since this was the most effective and:
flexible way to bring states into compllance. .

Q Why hasn't HHS acted sooner to 1mp1ement the Act’

A. We are proud of the speed with whlch the Department moved to

rdevelop this guidance. We have published the guidance within the

. six months specified by the statute. In addition, shortly after

- the Act was passed, the Department issued an Information

- Memorandum (IM) about the Act to all States. The IM informed
States of the passage of the leglslatlon and alerted them to 1ts

new requlrements. o . S

' Q: Why have states'llke Texas been permlttedvtokcarry-out
policies like ‘those that led to the recent lawsult by the‘
Mullens?

A. Decisions wlth respect to placement of chlldren in foster or
adoptive homes are basically a matter of ‘state policy. The : ;
federal governmnet can only get involved when a state’s policies
or practices violate Title VI.of the Civil Rights Act of 1964.
‘Because most allegations of discrimination with respect to
adoption involve claims that an agency acted discriminatorily 1n
a spec1f1c case, not that a state s law is 111ega1 such : :
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51tuat10ns generally come to the attentlon of the federal ,
government only when a complaint of dlscrlmlnatlon is flled w1th
HHS Offlce for Civil nghts. .

-~ Q. It has been- reported that HHS was cons1der1ng allow1ng \
agencies to do exclusively same race\ethnlclty searches for up to
a year. Is that true? :

jA. No. As the guidance makes clear, states may not have p011c1es
:authorlZlng exclu51ve1y same race searches for a perlod. .

Q. What is the difference between the: Multlethnlc ‘Placement Act - -as
passed in 1994 and the transracial adoption prov1slons in the HR"
4, the welfare blll approved by the House?

A: Both MEPA and HR 4 forbld states from denylng or delaylng .
. placements on the basis of race, color, or natlonal orlgln..There
are. several 51gn1f1cant dlfferences. . :

(1) ‘Under the Multlethnlc Placement ‘Act of 1994,

noncompliance with the provisions of the law is deemed .

a violation of Title VI of the.Civil Rights Act of

- 1964. That law allows HHS to use a variety of
compliance mechanisms, tailored to the specific
situation. The remedies range from asking states to
take correctlve action requirements to requesting court
orders to enforce compliance to financial penalties,
1nclud1ng a’ termlnatlon of all program funds.

Under HR 4, a state that v1olates the prov151ons of the
law would. be required to pay back to the Secretary all
funds that were pald to the state under "this part "
While the language is not entlrely clear, it appears
that under HR 4 a state that is found to have
discriminated would lose all of its. child protection .
block grant funds, retroactively, for the perlod during
whlch the dlscrlmlnatlon occurred.'

(2) HR 4 does not contaln a permlssable con31deratlon
’ section. The implications of thls are not clear.

Q. In “L051ng I51ah" the dlspute seems to- be focused on race.-
How does the’ Department see it ?

A. We see this as a dispute over parental rights rather than
. race. There is a presumption in state law and tradition that the
birth parent is the preferred caretaker for a child unless the = -
parent has demonstrated a permanent 1nab111ty to care for the -
child. : .



Questions By State Officials

S
Az

"How do I know if the Multiethnic Placement Act of 1994'
impacts my agency or state?

If your agency/statewreceives federal»assistance»either :
directly from HHS or indirectly through a state administered

"HHS program, such as community development block grant
" funding, your agency/state and agenc1es with whom it

contracts with for placement services are requlred to be in
compllance w1th the Multlethnlc Placement Act.

. How do I know whether my agency is currently in compllance

wlth the Hultlethnlc Placement Act requirements?

_HHS 0fflClaIS are in the process of rev1ew1ng statutes” and

published policies regarding adoption and foster care
placement. In the event that this review indicates that
your state may need to alter its policies or statutes, your
state will be notified within a month. States and agencies
should also review their statutes, policies and practices to
ensure that they are in compliance. 1In the meantime,

- representatives from the Office for Civil nghts and the

Administration on Children and Families are available to
provide technical assistance to states and agencies to help

‘them come into compllance with the Multiethnic Placement

Act.

What happens if my state/agency is notified that it will be

~out of compliance With the Multiethnic Placement Act?

Wlth some exceptlons in cases where statutory changes are
needed, all entities must be in compliance by October 21,
1995. Should your state or agency be notified that certain
practices, statutes or policies might be out of compliance

- with the Multiethnic Placement Act, HHS will work with your
state or agency to assist in making the necessary changes in
. order for the state or agency to be in compllance. HHS is

committed to assisting all covered agencies or entltles into
coming into voluntary compllance with the Act.  If your ’
agency or state voluntarily complies, no.enforcement actlon
w1ll be taken. The goal of the Multiethnic Placement Act is
to ‘ensure that all chlldren who are in need of adoptive or
foster famllles will not be subject to discriminatory

. placement practices and that there will be an adequate pool’

of prospective foster and adoptive parents. HHS wants to
work with you to achieve this goal. : ‘

What if, as a fesult of‘state‘Statutory law, ny egency or
- state is out of compliance with the Multiethnic Placement
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Act, thereby maklng 1t 1mposs1ble to come 1nto compllance
w1th1n six months? . :

If a state statute must be amended to change a particular
practlce that is 1ncon51stent with the Multiethnic Placement
Act, the Secretary may extend the deadline for compliance on
a case-by—case basis. This extension may be for. a
reasonable number of days after the close of the first state-
legislative session. It should be noted that where state -

- statutory law is unConstitutional, the state need not

enforce the-provisions that are unconstitutional. Some of’
the requirements under the Multlethnlc Placement Act are

' constltutlonally requlred.
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THE WHITE HOUSE
WASHINGTON

October 12, 1995

MEMORANDUM FOR THE PRESIDENT

FROM: Carol H. Rasco(}ggz\\

SUBJECT : Update on Transracial Adoptions

The deadline for state compliance with the Multiethnic Placement
Act (MEPA) is approaching, so I thought it would be useful to
provide you with an update on state compliance and the Department
of Health and Human Services’ enforcement of the law.

In general, the states are agreeing to come into compliance.
However, it is more difficult to know whether the actual
practices of social workers are changing, and so we will continue
to work with HHS to ensure that the law is vigorously enforced.

Progress on State Compliance: States must comply with MEPA by
October 21 of this year. If this requires a change in state law,

a state may request an extension.

HHS met the law’s requirement to issue enforcement guidelines by
April of this year. HHS then reviewed the laws, regulations, and
policies of each state, and in June informed 29 states that their
practices did not comply with MEPA. Since then, HHS has worked
with those states to help them come into compliance. At this
point, nine states have compliance issues, but each of them has
indicated a willingness to comply with MEPA.

ol Four states {Arkansas, California, Kentucky, and Minnesota)
have laws that violate MEPA. Three have requested '
extensions: California expects state legislative action by
January 1996, with Kentucky following by April 1996, and
Minnesota by July 1996. HHS will grant these extensions
prior to October 21. Arkansas states that it does not need
an extension because state law allows the state to override
laws that conflict with Federal law. HHS is verifying this.
Arkansas does plan to change its statute at some point.

o) Four states {(Iowa, Maryland, Oklahoma, and Virginia) have
regulations that may not be changed by October 21. Iowa and
Maryland have requested extensions based on the length of
‘time needed to make a regulatory change, but HHS does not
have the authority to issue an extension for this reason.
Maryland will issue an interim policy complying with MEPA on
October 21.
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Oklahoma’s new regulation is now on the Governor’s desk, and
HHS will urge him to sign it before October 21.

Virginia will issue an interim policy to enforce compliance,
but its draft language permits race to be considered too
broadly as a factor in adoptions. HHS is working with the
State Attorney General to ensure compliance with MEPA.

HHS will inform these states that their regulations do not
comply with MEPA and they must alter them. HHS is required
to work toward voluntary compliance before taking actions
such as withholding Federal funds.

e Tennessee is being sued by an individual over its policy of
significantly limiting transracial adoption. After MEPA was
enacted, the plaintiff also sued the Federal government, but
the court has just agreed to drop us from the case.

Initially HHS lawyers felt that the litigation precluded
enforcement. HHS recently reversed that position, and so
has only just contacted Tennessee to discuss compliance.
There are some signals that the state will agree to comply.

As you know, the ambivalence and even hostility toward the policy
that many social workers feel make it hard to gauge the status of
compliance with great certainty. Individuals may try to maintain
the status quo by certifying in each individual case that a
particular child would be better off with a family of the same
race. To combat this, early next year HHS will begin spot checks
of records to monitor the practices of social workers, especially
in states with large numbers of complaints. HHS also
investigates all complaints. My staff will continue to work with
HHS on enforcement.

HHS's Interpretation of MEPA: The MEPA statute itself identifies
the cultural, racial, or ethnic background of the child as one of
a number of factors that can be considered in the adoption
decision, along with the capacity of the prospective parents to
meet the child’ s needs, as long as this does not delay or deny an
adOptlon ,

Although some would interpret MEPA to allow a general preference
for a family of the same race if that did not delay the adoption,
that is not HHS’s reading of the law. HHS's guidelines prohibit
the use of race as a general criterion in the decision; and
prohibit a number of practices that could elevate the importance
of race as a factor, such as preferences or time limits. They
permit race to be considered only as part of the individualized
evaluation of each child, and require'a specific showing as to
how the consideration of race in the adoptlon decision would
promote that child’s interests.
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Congressional Interest in the Issue: The House welfare reform
bill attempts to prohibit consideration of race under any
circumstances, even for any individual child. It would
automatically deny federal funding to state agencies that use
race as a factor in placing children. However, from a technical
perspective HHS believes the language is actually consistent with
its current guidelines.” In the Senate, it appears that key
Republicans have no plan to follow the House’s lead because they
believe that MEPA and the HHS guidelines ‘are satisfactory.

Former Senator Metzenbaum, MEPA’s sponsor, remains interested in
this issue. He has just asked HHS for an update on their
enforcement efforts. :

cC: Leon Panetta
Melanne Verveer
Abner Mikva
Marcia Hale
Pat Griffin
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