
Office of the Secretary 

Washington;'6.C, 20201 

CC: 

LETTER TO ADDRESSEES: 

, The Administration for .Children lnd· Families (ACF) ,and the Office 
for civil Rights (OCR) of the Dep,artment of Health and Human 
Services ·(DHHS), are writing to t:rlansmit. new policy guidance on 
the use of race, color, or'natiotial origin as considerations in 
adoption or foster care placements. 

The guidance, is desi~ned to assis1t public and private agencies, 

that are'involved in adoption or Ifoster care placements and that 

,receive Federal funds, in complying with Title YI ,of the civil 

Rights Act of 1964 (Title VI) 'alid the Multiethnic Placement Act 

of 1994 (MEPA). 


The Multiethnic Placement Act, sig'ned into law by President., 

Clinton on October 20, 1994, is d~signed to: prevent 

discrim.i,nation in the placement o~ children in 'foster care and, 

adoption on the basis of'race, color, or national origin; 

decrease the length of time that t:hildren wai:tto be adopted; and 

facilitate' the identification andi recruitment of foster and 

adoptive parents that can meet children's needs. The Act 

prohibits states or agencies thatlreceive Federal funds from 

delaying or denying the placement of any child solely on the 

basis of race, color or national origin. 


HHS is committed to assisting all!covered agencies or entities to 
,come into voluntary compliance with MEPA. Toward this end, 
within the next month, we, will corttplete a review o,f the 
applicable state statutes, regulations and published policies in 
this area. We, will contact you again if we believe your state is 
not in compliance'with MEPA, and, we 'will provide technical 

• .• ' I • ' ,:':,ass1stance on comp11ance at your request. In the meant1me, ,'we 

encourage states and agencies to begin their own review of 

statutes, regulations and policie~. 


Compliance with 'the non-discriminJtion provisions of MEPA is 

required no later than one year after the date of its enactment, 

or October 21, 1995. Agencies de~iring technical,assistance' 

regarding complianc~ with the nonqiscrimination provisions should 

contact Ron~opeland of OCR.at (202) 619-0553, TDD 1-800-537­
7697. ' 
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Co~pliancewith the recruitmen~ provisions of MEPA is required 

for Federal approval ofFY199~title IV-B state plans. state 

recruitment,plans must ,be submitted by October 31, 1995. Those 

,states, which are submitting consolidated~tate plans, including 

,title IV-B, subparts 1 and 2, JItay include their r~cruitmep.tplans 
in,~e consolidated stat~ Planiand submitthe~ by.th7 expected ' 
due date of June 30, 1995., For. those states subm1tt~ng separate, 
title IV-B, subpart 1 plans,~e'~ecruitmen:t plans must be 
submitted by October 31, 1995 even though the rest of the state 
plan'may·not be submitted'untill later. 'Technical assistance on 
recruitment ef~orts, may be obta1ined. by contacting Ellen Carey of 
ACF at (202) 205-8652 (adoption]> ,;and Gerri Robinson (202) 205­
8575 (foster care), TDD (202) 4rl-4675. '" , " 

'The Department is,' committed to yigoz:ous en~orce.ment o,f, MEPA to 

ensure that temporary 'foster'ca;t:'~ placements and permanent 

adoptive homesa~e readily available for children who need them, 

that children are not subject,tb discrimination in ~heir , 

,placements, and that all childdm, have the benefit of a loving, 

permanent ,home. Please be assur~d that in the coming months, we 

will assist covered agencies or\entities in taking the actions· 

necessary t,o ful fill these important statUtory objectives. 


sincerely, 

,Dennis Hayashi 

Assistant secret,ary 

Mary Jo Bane 

'Director ' 

for Children and Families 
 '! Office for civil Rights 

Attachments 

, Addressees: , 
state agencies administering or supervising the a~inistration of 
Titles IV~B and IV-E of the Social security Act 

Adoption opportunities grantees 

state agencies enforcing,civil rights 
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DEPARTMENT OF HEALTH AND HUMAN SERVICES 

Office for Civil Rights' 

Administration for Children and Familif=s 

Poiicy Guidance .on the Use. of, Race, Color or National Origin 

'as 'Considerations in' Adoption and Foster 	Care Placements 

AGENCY: Office for Civil Riglits; Administration for 'Children 

and Families; ~HS 

ACTION: Policy Guidance 

,SUMMARY: 	 The United States Department of Health and 'Human' Services 
I 

(HHS) is publishing policy guidance on the use of race, color, or 


national. origin as consideralions' in adopt~on' and . foster care 


placements. 


PATE$: This .guidanc:::e is effective imme~iately. 


FOR FURTHER INFORMATION CONTAI~: Carol WilliamI' or Dan Lewis· ·(ACF) 


at 202-205-8618 or Ronald Copeland (OCR) at 202-619-0553; TDD: 1­

800-537-7697 .. ' Arrangements tl~ .. receive .the policy guidance .in a~ 

alte~native format may be made 
by contacting the named individuals. 

" • r 

SUPPLEMENTARY INFORMArION: 

The Iniprovin'g ,America's SfhOOlS Act, Pub. L. No. 103-382-, 108 

, 

Stat. ,3518, <:ontaihs the Multiethnic Placement Act'of 

(hereinafter referred to as 
I

"the . Act"). ·The Act directs the 

Secretary to publish 'guidance to cQncerned public and private 

agencies and entities with" Jespect. . I to compliance with.." the Act . 

Section 553,108 Stat. 4057 (to be codified.at 42 U.S.C.,§ '5115a). 

This guidanqecarriesout thJ~ direction. 
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" . The pelicyguidance'is designed te assist agencies"which are 
/ , ,. '.'. ,." 

invelved .in, adeptien .or f~ste1 care",Placem~nts and which receive' 

Fe,deral ',assistance, in .cemplying ,with ,the Act, the U.S. 

Censtitutienand Titl~ VI .of ihe Civil Ri~hts Act .of 1964. ,The 

gUi~anCe proVide~, conslstentj~ith ,those l,aws, a~ ageil~Y orthat 

, entl.ty that. recel.ves Federal' f lnanCl.al,aSSl.stance and l.S ,l.nvelved 

,in adeptien .or foster care placements may net discriminC;lte en the
: " , , I " " 


. . ~ . ,,' . '." ." 

basl.s .of the 'race, celer .or ,Batl.enal erl.gl.n .of the adeptl.ve .or 

fester pa'rent .or the child invelved. The 

specifies that the censideratien .of ,race, celer, 

by agencies making, placement determinatiens is 

when an adeptien .or fester care agency' has 

tailered, individualized determinatien that 

circumstances .of a particular case require '.' the 

race" celer, .or natienal origin in .order te" " I ' . 
in,terests .of' the child in need e,f placement. 

guidance further 

.or natienal .origin 

permissible .only 

made a narrewly 

the,' facts and 

censideratien .of' 

advance the, best 

In additien to prehibiting discriminatien iIi placements ,en the 

basis .of race" celer .or natienal .origin I t,he Act requires that 

agencies engage in diligent ,rebruitmen~ efferts. te ensure that all 

children needing placement' aJe' served in a timely and adequate' 

. .' ,','
'manner. The g~idance. sets, ferih a number' .of ,methe~s th~t agencies 

sheuld utilize in .order te develep an adequate peel .of families 
, , ',' " 

capable efpremeting each child's develepment and case geals.. 

C;overed, agen~ies .or entitles must be' in full cemplicm~e with. 

the ,Act no later than six !IIOnttsafter publication of this g~idarice 
.or ,.one year after the date of the enactment .of this Act, whichever 

... '' 
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1995. Under limited circumstancesoccurs first,i.e.i O~tober 21, , 

outlined, in, the . guidance, the Secretary of HHS may ~xtend. the­

compliance date for states able- to demonstrate that they niust amend 

state statutory law in order to change a particular practice that 

is incon~ist-ent with the Act. ~he guidance explains in detail the 

vehiCles for enforcement of the ~ct' sprohibiHon ":gainst discrimi­

nation in adoption or foster care placement. 


The text of the gUidance_aJpe~rs below. 


Oated:t!1-d/1fly r-. ~ 
Dennis Hayashi, 

Director, 


Office for Civil IRights

I -_ 

- - -, ~ ~- -- Y;- LT] 
Dated:q(Z,u/Cj5: ~ I ~ 


. Mary Jo Bane, 


Assistant Secretar:y,· 

. I-

Administration fOir Children and Families 

3 
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POLICY' GUIDANCE ' 

~ace, ,C~lor, or National Origin As Considerations in 

Adoption and' Foster Care placements 

BACKGROUND 
, I 

, ,On October 20,1994 President Clinton signed the, "Improving 
. . . , 

America f s Schools ,Act 
. . 

-of 1:994 f" Publi'c Law 103-382; ,which includes 

among other provisions, Sectibn 551, titled, "The Multiethnic,i 

Placement" Act' of 1994 11 (MEPA). 

The purposes of' that Act are: to decrease the length o'f time 

that childr'en waitt~ b~ adoPt~h;to' prevent' discrimination in the 
" '. " ' 1', ',,' , 

placement of children 'on ,the basis of race,' color, or natibnal 

origin; and to facilitate the identification and recruitineJ'1.t of 

foster and adoptive, parents who can meet children's 'needs. , . ' , . I, " ' 

To accomplish these' goa!ls ,the Act identifies specific 

impermissible activities by a~ agency or entity (agency) which 
i , I 
receives Fede:i:-al assistance' and is 'involved in adoption or ,foster 

, ' ,., 
care' placement!;., The l~WI prohibits such agencies ·from 

"categorically denying to any person'the opportunity to become an 
j , 

adoptive or foster parentsolety on the basis of, the race',' c~lor, 

or national origin~6f the adoptive or foster parent or,the child"
, I . ,

and ." from .~elaYing or denying Ithe placement, of, a child solely on 

the basis of'race, color, or national origin of, the ,adoptive or'. I " ,
fost~r:- parent or' parents involved. ft '. Under the Act, these 

, ",j " ' 
prohibitions also, apply to t~e failure to seek' termination of' 

parental rights or otherwise make a child legally available for 

4' 




adoption . 

. The law does . permi~ an agency to consider,·in determining 

whether ,a 'placement is in a cJild'S best interest's, lithe child's 

cultural,' ethnic; and racial background and the capacity of 

prospective foster'Qr adoptive parents to. meet the needs of a child 

I . .:
of this bacKground." If an agency chooses to include this facto:r;:­

among those to' be considered· in making placement de~i~ions i 'it must 
, ' 

be considered in conjunction .with other factors relevant to the 

child's best interests and must not be used in a man~er that delays 

.the placement decision. 

The Act, also seeks to ensure that agencies engage in active 

,recruitment of potential fo'stel' and adoptive parents who reflect 

. the racial·andethnic diversit~ of ·thechild;en ~eedi~g placem':'nt. 

Section 554 of the Act amends Sec.tion 422{b) and Part A of Title XI 

of th~ Social Security ACt=:'~ Thb amendment specifies the followin,g 

requir'ements for child wt!:'ifare services programs:, " [Eachpla~ for 

child welfare services, under thi.s part shall . . .]. (9) provide for' 

the diligent recruitment of pot1ential 'foster and adoptive f~ilies 
th~t reflect the ethnic and rlci~~ di~ersity of children in the 

State ·for whom foster and adoplive' homes are needed. " " . . 

The Multiethnic Placement lct is to be viewed in conjunction
.1 ' . . . . 

wlthTitle VI of the Civil R1gh~s Act of 1964 (Title~VI), which
I. . 

prohibits recipients bf Federal financial assistance from 

discriminating based on 'rac~, bOlor, or n'ational origin in their , .. I " .. ' , 

. programs and activities and f:r::rm operating 'their programs in ways 

that have the effect 'of discriminating on the basis·of race, colbr~ 

'5 




or national origin. 


The Administration for Children and Families (ACF)'and tne 


Services (HHS) have the' responsJbility for implementing t;hese laws 

',' I " ',',',',' ' 
Office for Civil Rights (OCR) in the Department of Health and Human 

~ , 

OCR, has the responsibility to 'ehforce' compliance with Title VI and 

,its imPlem'enting' regulat.ion (J5 C~R Part 80), as" well as 'other 

civil rights laws.ACF adminiJtersprograms of Federal financial 

assistance to child 'welfarea'~encies and has' , responsibility to 

,enforce compl'iance with th,e laJs authorizing t,his assistance. 

Private, as well, as, public, adoption,and foster car~ agencies 

often' receive Federal' financial assistance,' thro,ugh'State Block 

Grant programs, programs under Title IV-E~of the Social ,Security 

Act, 'and discretionary grants. The assistance may reach an agency 

directly I, or indirectly asa. subrecipient of other agencies.', 

Receipt of sl:lch assi'stance obiLigates :recipieI;lts 'to comply' with 

Tit.le VI and other'.civil rightJ laws and regulations and with the' 

requirements of the soci~i secuJi'ty Act. Further, the'Civil Rights' 

Restoration Act of 1987 confer~ ju~isdiction over enti'ties any ,part 

of which receive any Federal funds. 

This guidance is being' issuld jointly by ACF and OCR', pursuant 

to Section 5'53 (a) 'Of, MEPA~, to' Jnable' affected agencies ~o conform 

their laws, rules, and prac+c::es' to the 'require~ents of the 

Multiethnic Placement Act and Title VI. 

DISCUSSION 

A. Race, Culture, or Et~llicity As A Factor In'Selecting. Placements 

1. Impermissible Activities 

6 
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, In enacting MEPA;, ,Congress was concerned that mimy, children, in 

particular ,those 'from ~in~riJy gro'ups~ 'were spending lengthy, 
, , ,I ' 
periods 'of ,time in foster car.e 'awaiting placement' in adoptive 


homes. 1 At present, there are over twen~y thousand children who 


, a~~ legally free for adoption bUr who are not in pre'ado'ptive homes. , 


W~ile~here is no def~nitivestufY ind:icating how long children who 


are ,adoptable must' wait '-1ntil placement, the available data 


. d' th ' . ' , 1 1 t ft th
~n ~cate e average ,wa~t may we as ong as wo years' a er, e 


time that a chil~, is 'legallYfrle' for adoption,' and,' that rninority 


, children 'spend, on average, tWiJe as long'as'non-minori1rY children 


before they are placed. Both, the number of' children needing 


placements and the length of time they await placement increase 

substantially when those childrebawaiting termination e,;f parental 

rights are taken into account. 

MEPA reflects Congress' jud~ent that children are harmed when 
, I, ' 

placements are delayed for a period longer than is necessary to 

firtdqualified families. The legislati'on' seeks to eliminate 
-

barriers that delay or prevent the placement' of children into 

qualified homes. In particular, it focuses on the possibility that 

policies' with resp~ct to matc'h~hg children with families of .the 

same . race, culture;or ethnicit~ .may result. in delaying, or even 

preventing, the adoption ~f children by qualified fam~lies. '. It 

also is designed to ensure that every effort is made to develop a 

l',MEPAapplies ,to decisions regarding both foster'6are and 
,adoption placements. , In dii;cussions regarding the bill , 
members o'f Congress focused primarily on problems related to 
a~option decisions., . 

i 
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large and diverse pool of potential foster and ad6ptive :families,
I 


so that all children can be' quickly' placed in homes that meet their 

needs. ' 

In developing this guidance, the Department recognizes that 

states seek to achieve a variely of goals when making foster or' 
I . ' 

adoptivel placements. For, example, in' making a ,foster care 

placement, agencies generally Jre concerned with finding a home 

that the child can eaSilYfitihto,t'hat minimizes the number of 

adjustments that the child, alrJadYfaCing a difficult situation, 

must face ,and that.' is c~pable. of meeting' any special physical, 

psyc:hological, or educational ne~ds of the· child. In making 

adoption placement;:;, agencies' selk to find homes that will maximize 

,the current and future well-beJng of, the" child. They evaluate 
. " . ,I 	 . , 

whether the particular prospective parents are'equipped to raise' 
. . t 

the child; both ~n terms of their capacity and .interests to meet 

the individual needs of the partlcular child, and the capacity of 

'the 	child to benefit from memberkhiP In'aparticular family. 

Among the factors that many state statutes; regulations f or 

poli,cymanuals now specify as being releivant to placement decisions 

a~e the racial, ethnic,' and cuItukal background ~f the child. ,Some, 	 I . , I, , 

states specify an order of preference for placements, ,which make ,I 	 ' . 
placement in a family of the same race, 'culture, or ethnicityas 

'the child a preferred category. kome states prescribe set' per.;iods, , I ' 

of ,time in which agencies'must tlfY to place a child with a family 

of· the, same race , culture, or elh'nicitybe'fore the child can be' 
, " 	 I " ,

pl~ced with a family of a different 'race, 'culture, or ethnicity. 
, 	 I 
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Some states have .a general preference for same race or ethnicity 

placements, although they do nlt specify a placement order or a 

se'arch period. And some stateJ indicate that children should be 

placed with families of'the sJe race or ethnicity provided that 
\ ", 

this is consistent with the best interests of the child. 


Establishing standards for 
mak.ing foster care and adoption 
. . 

placement ,decisions, and determ±n~ng thefactors.that are relevant 

in decidin~ whether' a 'particullr p~acement meets the 'stand'ar~s I 

" ," I··"
generally are matters of 'state l'aw and policy.'. Agencies which . .I, .. . 
receive Federal assistance, ..· hO'f:'1ever, may use race, culture, or 

, I . 
ethnicity as factors in making pQacementdecisions only insofar as 

. I ' , ' 
the Constitution, MEPA, and Title VI permit. 

. . . .'. I . 
. . In the context of c.hil<;i placement decisions I the, Unit~d States 

constitution~nd Title VI forbil decision making on the basi~ of 

race orethnicity unless the cohsidetation advances a compelling 
. ' 

governmental interest. The only compelling governmental interest, 

in this context,' is protecting the '''best,interest~II' of the child 

.who is to be placed. Moreover '~he consideration must be, nar:rowly
',,'. . . . . I . '. , . . , 

. . . ,-' . . . .
tallored toadvanc1I'ig the Chlld I S lnterests

.,

and ,must b,e made· as an 

individuali~ed determination 'foJ each child. An'~doPtiona:gency
, / 

may take race into account, only if it has made an individualized 

determination that the .facts and circumstances of the specific case 


require the consideration of rJce in order t6 advance the best 


.interests' ,CJfthe specific child. Any placem~nt policy' that takes' 

.; . . 

race orethnicity i~to account is subject to strict scrutiny by the 

courts to determine whether it satisfies these tests. Palmore v. 

·1, 
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Sidoti, 466 U.S. 429 (1984).' 
"" 

A number of practices cUirentlY' followed by some agencies 

clearly violate MEPA or Title, VI. These include statutes or 

policies t,hat: 

* establish time periods during which 'only a same 


race/ethnicity search Willoc\cur; .... 


* ,establish orders of placement preferences based on 

race, culture, or'ethni'~i~yli " ", ,',' , 
I 

'* require caseworkers" to speciallY. ,justify transracial 

placements; or" 

* otherwise have the ,effect of delaying placements, ' 

either befor~ or after termibatio~ of parental' rights, in order 
," . I ' 
to, find a family ofa particular race,culture, or ethnicity.

" I' ",,' 

Other rules, policies, or practices that do' not meet the 

constitutional strict scrutiny Jest would also be illegal. 

'2,~ Permissible Consideration~ 
, ,I 

MEPA does specifical~y allow,' but not requir.:-e, agencies to 

consider "the child's cultural, eth~ic, and, racial' background and 

the' capacity of prospective foster or adoptive parents to meet the 

needs, of' a child of this baCkg!round" as one of the factors in 

determini~g ~hether aparticulaJ' p,la~emerit is in' a child's pest 

interests. 

When an agency ~hoos~s to use 'this f~ctor, it must,be on an 

individualized basis. Agencies Jhat provide profe~~ional adoption 
, 7 ',' I ' , 

services usually involve prospective parents in an educative family 

assessment process designed tb increase the likelihood of 

1 




successful, placements. This p'rocess includes"providing potential' , 	 'I .' . , 
adoptive parents with, an understanding, of th~ special needs of 

adoptive children, such as hoJ children react to separation and 

maltreatment ,a~d ~he SignificJnce of the biological fami~y, t~ a 

child. Adoption specialists also assess the strengths and 

weaknesses of prospective parents. They help them decide whether 

adoption ,is, the ri9ht thing for them and iden~ify the' kind of child 

the family thinks' it ,can'parept. Approved families are profiled, 

as are the waiting children. 

When a child becomes available for adoption, .the, pool of 

families is reviewed to .see if there is an available family 

suitable for the specific child. 2 Where possible, a number of 

f amilie~, are, identified and the:' agency conducts' a case' confe'rence , 

to determine which family is most suitable. The goal is to find 

the family Which' has the gre~!test ~bility to 'meet the child's
, I ' 

psychological needs. 3 The child is discussed with the family, and 

," I'd '2 Among the ch1ld-relatea factors often cons1dere are: 

• :the ~hild's currenlfunctioning and behavio~s;
.' 	the medicc;l, educa~ional and developmental 'needs 

of the,ch1ld;, \. " . 
• ' 	 the ch1ld's h1story and past exper1encei 
• the child's cultur~l and racial identity needs; 
.' the child s intereSts. and' talents;', ,I 

• the child's attachkents to current caretakers. 
, 	I' , 

3 	 Among the factors,that agencies consider in assessing a 
prospective'parent's suitability to care fora particular 
child ar.:' 	 I' 

• ability to form,relationships and ~d bond with 
the specific child~ , 

• 	 ,the ability to help the child integrate into, the 
fcimily~. . I" . .' .' 

:. 	 the ab1l1ty to accept the ch1ld's background 
and help the chil~ cope with her or his ~asti 
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decisions are made about the placement of the specific child with 

the' famiiy'. This process heIP~' prevent 'un~uccessful placements, 

and promotes the interest of Ch1ildren 'in' 'finding permanen:t' homes. 

To 'the e'~tent ~hat a~ algency looks at: a child's race,I ' ' 
ethnicity, or cultural background in ma~ing placem~nt decisioQ,s, it 

must do so in a manner consisteht with the' mode of individualized 

decision~~aklngthat characterJzes the generalplacemen~process 
for all children. SP~cifiCallyJ in recruiting placements for each 

child,' the agency must focus on that child's particular needs and 

the capacities of the particular prospective parent(s). 

In making individualized dJc~siOnS,agenCieS maY,examine the 

capacity of, the prospective parent(s) to meet the child's 

psychological needs that are related, to the child's racial, ethnic, 

or cultural background. This mly include assessing the. attitUde's 
. " 1· 	 , 

of, prospective parents that relate to their capacity to nurture a 

'chii~ o~ a pa~tlcula; ~aCkg~OUndl A~encies are no.t p:rohibited from' 

discussing with' prospectiveaJoptive ,and foster parents their 

feelings, capaciti~s 'and preferJnces regarding ,caririg ,for a childf 

of ,a particular' race 'or'ethniC~~Y, 'just as they discuss issues' 

related tq other charac'teristics, such as sex> age, or disability; 

. nor are 'they prohibited from considering the 'expressed 'preference
" - -'; , , 1":' '" : 

of the prospectiv~ parents, as one of several factors in making 
.1 " 

• 	 ' the ability to acce1pt the behavior and personality 
of the specific chi1ldi 

• 	 the ability to vali'date the ch,ild's cultural, racial 
and ethnic ,backgrou!nd; , , 

.'the 	ab~lity to meet\ the, child' sparticular 
educat~onal, developmental or psychological <needs.' 

I 
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placement decisions. 


Agencies maY-consider ,the 
abilityof prospective. parents' to 

cope with the particular consequences of the child's developmental 

. I' . •
history and to promote the development of a positive sense of self, 

,which often has been comp'romisJd by maltreatme~t and separations. 

An agency also may' assess a faJilY'S ability to nurture, support, 

and reinfor'c'e the raCial, 'eth~iJ, or cultural identity' of the child 

and ~o help the' child cope WiJ~ any forms of discrimination '-~he ' 

Chi~d 'may encounter. When an 1gency is making a choice among a 

pool of generally qualified flilies,' it may consider whether a 

placement with one family is mo+ likely to..beneHt a chHd, in the 

ways described, above or in other ways that the agency considers
.' . '. I' . . 
relevant to. the child's bestinteres~. . , . 

Under the law, application 1f the "best interests" test would 

permit race or ~thnicity to be' tlkeninto account in certain narrow 
I . 

situations. For example,for chilqren who have lived in 'one racial, 
. ' '. ,I·· , . 

ethnic, or cultural community, the agency may assess the child's 

ability to make the transition to another community.. A child mCiY 

.have a strong sense of iden:tity with a partic~lar racial, ethnic, 

or cultural'community.that shoulCinot~e disrupted..Thisis not'a 

universally a!?plic;:able considerahion. ,For instance, it"is doubtful 

that infants or young children 'will have developed, such needs. 

Ultimately, h~weve'r the detelination must be ,individualized.I 

Another example would be when 'a prospective parent has demonstrated 

an inability to care for, ornu+ure sel.f-esteem in, a child .of a 

different race or' ethnicity. In making such determinations,. an 

]3 




adoption agency, may not rely o~ generalizations about the identity 

needs of children of a particular race or ethnicity 'or on 

generalizations about the abili~i~S o~ prospective' parertts of one 

race or ethnicity to care for; ok 'nurture the' ,sense of identitv of ,'I' " "", . 
,a child of another race, culture, ,:o~ ethnicity." Normay an ag~ncy , 

presume from ,the rac;;e orethnicJty 'of th'e' prospecti~e parents that 

those parents would be unabl'e to' maintain the child's ties to 

another racial,ethnic, or cultl:lral community. 

B. Recruitment Efforts 

As recognized in the Multiethnic PlaCfi!ment Act, in order ,to 
, ,,' I 

"achieve timely ,and appropriate placement of all children, placement 

agencies need' an adequate pool of, families capable of promot,ing 

each child's development and ca1e goals~ This requires that ~a¢h 

agency's recruitment processfoc,uses 'on developing, a pool of 

potential foster and adoptive paJents willing and able to foster or 
, , 1 " 

adopt the children' needing place~ent.. The fail ure to' conduct 

recruitment in a manner that se~Js :to pr~vide all children with the 
, I' " 

opportunity for, placement, and' :all, 'qualified members of the 
1 " 

community an opportunity to adopr' is inconsistent wit,hthe goals 


of MEPA and could create circumstances which would constitUte a 

• f • • 

violation of Title VI~ 

An adequate recruitment pricesshas a humb~r of 'features. 

Recruitment effort~ should be designed to provide to potential 

:foster .and adoptive parents. thriugho~t; tHe commun~ty information 

about the characteristics and needsof,the available childr~n, the 
'I, • ' 

nature of the foster care and'adoption processesi and the supports 
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'available to foster and ~adoptiIe families. 


.. BQth general and targeted recruiting are important . Reaching. 


all members dfthe commUni~yre~Uires use of general media- radio, 

te~evision, and print. In , addition,· 'information should be 

disseminated to targeted commuI).ities through . community 

organizations, such as religious, institutions· and neighborhood. 

centers. The dissemination of information .is strengthened when 

agencies dev~lop partnerships w.ith groups from'the communities from 

which children come, to'helP idehtifY ~nd support·potential foster 

and adoptive families and toc1onduct' activities which make the 

w~iting children more visible. 

To meet MEPA's diligent,efforts requirements, an agency should 

have a comprehen~ive;ecr~itmenJplan that includes: 
. . I ' ' 

* a·description of the characteristics of waiting 

children; 

* specific strategies to reach all parts of the community; 

* diverse methods of disseminating bot;h general cind child 

specific information; 

* stra~egieSfOr asSUring\ that all prospective parents have 

access to the. home study process, including location and 

hours of services that facilitate access by. a1.-1 members' 

,of the community; 

* 

* 

strategies for tr~ining stafft;o work with diverse 

l 't 1 ,,' 1 'd I ' , , , cu ura ,.raCl.a" an economl.C communl.tl.esi 

strate~ies for deaLing IWit<h lingu,isticbarriers;< < 

,* non-discriminatory feestructuresi 
I 

I 
1~ 

and 



.. 

* 	 procedures for a timely search'for prospective parents 

'for a waiting child, including the use of exchanges 'and 

other interagency efforts, provided that such procedures 

.must a child in aninsure th'at Pl~Jem~nt of app~opriate·· 
household is 'not del~ted by 'the search for a same race or, 

,ethnic placement. 

Agencies receiving Fed,eral .fundS may not, use standards related 

to income,age, education,family structure, and' size or ownership,'I 	 ' 
of 'housing, ~hich exclude groups' of 'prosp~ctive parents on the , ' . . 'I' 	 . . 
basis of ~acet color, or natio~a!l origin, where those standards are 

. 	 ' -'.' . I .. ", . . . 
arbitrary or unnecessary or where less exclusionary standards are 

. available'~ 

. ENFORCEMENT 

As 'provided i,n Section. 553(0)(1) of MEPA, covered agencies or 

entities are required to comPlt with the Act no later than six 

months after publication ofthJs guidance or one yeart after the 

date of tbe enactment of this Abt, whicheve'~" occurs first, i.e. I 

october 21, 1995.Pursuarit to' Section 553(d)(2) of MEPA" if a 

'state demonstrates to the ,satisfaction of the Secretary, of HHS that 
.' 	 .. '\.' 

it is necessary to amend state statutory law in order to change a 

particular practice that is' incJ~sis'tent with,MEPA, the Secretary 

. may extend the compliance datef+ the.state a reasonabl'e number ~~ 
,days after ,the close of the' ,,·first state legislative session 

beginning after April 25, 1995. In deterininingwhether to 'extend 
" . 

the 	 compliance date l the Se,cretary will take into account the 

. 'constitutional standards descri~ed in' Part A . of 'this guidance., 
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, '. 

Because. states need not enfolrce unconstitutional provisions of 
. ' , ' I· 

'their laws, statutory amendments are not an essential precondition 

to coming into compliance with respect to any such provisions. 

HHS emphasizes voluntary compliance with the: law and recognizes 

that covered agencies may' Lantfurther 'guidance 'on th~ir 
obligations, under these lawsl ' Accordingly, . HHS is offering 

1 ' ' 
technical aS~istai1Ce to any fovered agency seeking to better 

understand and more fully comply with the Multiethnic' Placement 

Act. Organizations wishing, to be provided with ' .technical 

assistance' on compliance with t,he nondiscrimination provisions of , . '. I . . 
MEPA should contact Ronald crPeland of OCR at '202-619-0553., 

Organizations wishing to be provided with technical assistance
'I " 

,regarding required recruitmenf efforts should contact Carol 

Williams or'Dan Lewis of the Admini'stration' on Children and 
, ' 

( 

Families at 202~205-8618. 


The Multiethnic Placement 
 Act provides two vehicles for 

enforcement of its prohibition against discrimination in adoption 
, ' , . '. 1 . , . , , 

or foster ca,re plq.cem~nt. First I pursuant to Section 553 (b), any 

individual ',~hO . is aggrieved b~ an action' he or she believes 

cons'titute~ discrimination i~ viblation of t'he Act h~s the right. to 

bring an action seeking" equitlable relief in' a united.' States 

district court of al>pr'opriate jurisdiction. Second, the Act 

provides. that noncompliance with the prohibition is deemed a 

v1olation of Title VI. 

OCR has pub~ished regula.tions to effectua.te the provisions of 

Title VI.'45 'CFR'Part 80. -AnJ individual may file a complaint 

I " 
17' 
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.. 


with OCR .a~leging that an addption or foster' care organization 

funded by HHS makes Placemedt de,cisions in; v1.olation. of the 

Multiethnic ·.Placement Act and Title' VI. OCR may, also' initiate 

compliance r:eviews to. determine whether violations have occurred. 

If OCR det.ermines that an ado~tiOri or .foster care' O~ganization 
makes discriminatory PlcicemenL decisions,' OCR Wi~l first seek 

.' '·1 .'. 
voluntary compliance with the l~w. ,Should attempts ~t voluntary 

compliance.' prove unsuccessful, OCR will take further. steps, to 

enforce the law. 

These steps. may. involve refJrring the ~atter to the Department 

of JU,stice with a recommendation that appropriate court proceedings 
. . ' , 

. be b~ought. ,HHS may also irttiate administrative . proceedings 

'leading to the termination of· the offending': agency's Federal 

financial a~sistance~ . Thes.e pJoceedingS include the .,~pportunity 
. for a' covered agency or' entit~ to' have a hearing' on . any OCR 

· d' d .'. 4 \ 0f l.n l.ngs ma e agal.nst 1.t . . 5 CFR 8. .8.. 

At any point in the comPI'aiJt investigatidn process or during 

the pendency of fund terminatiln proceedings, organizat'ions mayI' ' . 
agree to. come' into voluntary compliance with the law. . OCR ,will. 

work closely ,with O;ganizationk to develop • necessary' remedial.' '. ,I 
actions,. such as training of staff, in the requirements; of Title V,I 


, and " MEPA, to' ensure that thkir efforts at comp'l:-iance' are 


successful., . 

When a state' fails to develop, an adequate recruitment plan and 

expedite the placement 'of chi~dren consist'ent with', MEPA,the 

Secretary through ACFand OCRWilll provide technical assistance to 
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. ;\ 
the state in the development of· the plan and where necessary 

resolve through corrective action major compliance·issues. When 

these efforts fail t·he secre~!ary will make a determination· of 
. . . I . I I. 

approp+~ateproport~ona pena~~es. 
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THE MULTIETHNIC P~CEMENT ACT (MEPA) 
" '. Fact Sheet: .' . . ' ..' .. 

. What Is MEPA? 

... ·MEPA is the Multi-Ethnic Placement Act, signed into law by President.Clinton 
. "I.f .· ~. 1 

in October; 1994." MEPAisdesigned to: . ,'.. . 

'..' ' • Prevent discrimination in thJ placement of ~~ild:r~n on the ba~i~ of 
race,color, or national origin. < 

'. Facilitate the diligent recruitment of fOSter and adoptive parents . 

• Increase.the' nU~ber of chi'11renwhO are ado~~e(i:', ',' , ' 
.... MEPA prohibits states or public aJd p~ivate foster care and adoption . 

'. ,,, . I .' . 

agencies that receive Federal funds fro~ delaying or denying the placement of 
any child solely on the basis of racej color or national origin. 

't;.' MEPA permits an agenCy to consi1er 'both a child's cUltJral, racial, and ethnic 
background and the capacity of the/foster or adoptive parents to meet the . 
needs of a child of a specific 'background, as one of a number of factors usec;t 
in determining Whether a playementlis in the child's best interests. This factor 
must,however, be applied on an incitividualized basis, not by general rules. . 

, .' . ' '1 '.' . . . '. " ' , . i, 

.... 'MEPA requires "agencies to provide for the diligent recruitment of potential ' 
foster and adoptive families that refl~ct the ethnic and racial diversity of children ' 
in 'the state for whom foster and ad6ptive homes are needed.' ' 

. . , . \ 

Who are the children MEPA is designed to help?', " 

.... MEPAis intended to help children in foster care who are awaiting adoption. 
In 1990, approximately 69,O(>Ochiidten in foster care had a goat of adoption. 
Of th~se children,' parental rights h4d been terminated for 20,000, so they were 
legally free to be adopted, and awaiting placement in all adoptive home. 

, j,. In pa~icular, MEPAis designed t1 help children' who are harder to place, 
'including minority' children. Of the 6hildren awaiting adoption at the end of 
1990; approximately 4E)Ok had alrea~y waited two years. It takes substantially 
longer to find homes for minority children. . 

" . 

... The great majoritY of the children awaiting adoptive placement have' been ' 
abused or neglected and are in foster care.' A determination ,has, been 'made' 
that it is unsafe for them to return tt,. their' parents. : 

... MOst' of the 'children are ~ChOOI abe; few are 'infants~ "In '199O~ approximately . 
4% were under one year old, sao" were ages 1-5, 43% were ages 6-12, and 
17% were 12 years and older. 

, " 

" 



'. '. " !~•. ' .':..~~. :.::. ·'::':·,t· ..".:;,;;.'~..:.,'.'" '~\'::"";': "_ ." ';:.;' -:~.) . ." .. 
to Two out of three children legally free 'and awaiting adoption have speCial 
needs: medical" developmental, behavioral or psychological. 

. Why does It take so long for children to be adopted? 
. . 

to Findingadoptivetlo~es for older childr~n and those with ~~otional o~ . 
. physical problems .is difficult, yet most. of the children waiting for adoption ·fall 
into these categories. While there are many families·seeking to adopt, many of 
these families want young, healthy children; .' 
'. . 

to Lengthy processes. to terminate parental rights, lack of financial resources' for 
'adoption, exCessive case loads arid difficulty in recruiting foster and adoptive 
, families contribute to the slow adoption of many of these children. 

- . . . . 

to Some, states and agencies have policies that .discourage ,transracial 
placements or that allow lengthy se?rches for: same 'raGe families before ; 
authorizing transracial placements ... Some families are informally discouraged 
from ever applying to adopt children of a different race or. ethnicity. These 

· polices can .result in delaying or preventing. adoption of' children by reducing 
the n.umber of available.families.· , 

How will MEPAhelp? . 

'to ,By preventing discrimination that can cause delays in or denial of adoptive 
piacements, and by increasing recruitment efforts, MEPA should 'increase the 
'number of children. who are adopted . 

. What are the next steps for states? . 

to MEPA allows states one year from enactment, or until October 21, 1995, ,to 
,bring their policies into cOmpliance with MEPA's non-discrimination provisions 
(extensions can be granted if addit!0nal time,is needed to change state ' 
statUtes). In 1996; states"Tltle IV-B Child Welfare Services state pl~ns must 
demonstrate how they will ,meet th~recruitnier1t requir~ments of MEPA: 

. ., 

. to On April 24, '1995 DHHSissued guidance to' assist agencies that receive 
, federal funds for adoption or foster care placements and help ensure 

cOmpliance with ~ltle VI of the Civil Rights A~ of 1964 'and MEPA. . : 
. . . 

· to The Administration for Children and Families (ACF) and the Office for·Civii 
, Rights (OCR) of the DHHS will help. states and agencies meet the . requirements 
, of MEPA and ensure that neither race, color or national origin is used to delay 

or, deny placement :of children.' . . .", 

Is MEPA an -unfunded mandate-? 

to No. Under Title IV-E of the Social, 'Security Act, the federal government will 
· match 75% of any state funds used to train staff or foster and adoptive parents; 
the federal government will match 50% of state administrative funds used. for 
recruitment and child placement activities. · 



ADOPTION 
I 

Fact ,Sheet 

How does the adoption system,work? '/, ' 	 ',', 

... Under state and federal laWs, before exploring adoption possibilities. state 
child welfare agencies are required to'try to reunite children with their ,parents 

, when a,child's safety can be assured. l States are required to make a , 
determination 'regarding reunification br adoption within' one, year. 

, ... Between 50, and 70%' of all children initially piaced in foster care 'eventually are 
, returned,to their parents. '.' ' ,'." " , 

... When' reunification .is not possible,state and federal laws require efforts to 
find a permanent home for a child. pr~ferably through' adoption. All state lawS 
require that. before an adoption can thke place; the' legal ,rights of the biological 

, 	 I 
parents be severed through a state court proceeding~' ' 

, 	 " . I ' 

"'Who a~e the'chlldre," w~o need ~dopt~e,to~e~?, 	 " 

'	... One group consIsts of children': primarily Infants, whose parents voluntanly 
relinquish them for adoption; little is khown about these children or the' nature , 
of their adoptive· pl~cements 'becauseltheir parents generally deal with private 
adoption agenc,ies or make private placements with adoptive families. , 

" " . .. ',I ,'" '" " . ",. · 
... A second group of c~ild~en are .tho~e,who have . been placed in f~ter care .' 
based on court determination .that· the¥ were, abused or neglected. and for 
whom reunification efforts have been unsuccessful. ..,' 

, ... In December 1990,' there were appr~ximatelY 69.000, 'foster childr~n in the 
Country for whom state agencies had Idetermined that adoption was the', 

J appropriate goal. Approximately 20;000 of these children were legally free to 
,be ,adopted (their parents', legal r,ightsl to:ever regain custody had been'" , " 
terminated) and were waiting to be ~dopted. ' " 

... Forty~four pe;centof the'childre~aJai1:ing adoption ~ere white,,43%,African 
American,7%-Hispanic.. aniy fourpetcent of these children were under age 1: 
36% were between the ages of 1 and 5; 43% were 6-12 years of age; and'17% 

, were over the age of 12. , The median age was 7.4 years; . 

, ~Two'out of-three'\"'aiting children 'have special need~:~edical, developmental, ' 
behavioral or,psychological~':", ' ,',., 	 . 

How long do'children walt for adoption? 

" ... Of the children awaiting adoption at the erid of 1990,' apprbximately 4E)Ok had 
already waited two years.' ',' 

... 'It takes substantially longer to fir)d homes for minoritY children. Older 
qhildren and sibling groups irrespeciiJe of race also have longer waits. 

, " 
) 



'. 

•" :-';':.,,'t;": 

• Many children are never adopted;'8ven though their biological parents' 
, parental rights ,have been terrninated~ , 

, , ' - ',. 

Why does It take ~o long and why do so many children go unadopted?. .'. ~ , " 

• '. ~. • ~ > 

• Finding adoptive;homes for older 'children, and those with emotional or, 
physical problems requires aggressive action by agencies; ,and most of the 
children waiting for, adoption fall into these categQ,ries. 

• In 1'990. 43% of the children waiting for adoption were 6 to 12 years old; only 
4% were, infants. Two out of three children - a doubling since 1982 - had ' 
some special need: they were disabled. ,Older. had siblings, or were minority. 

, • Lengthy processes to t~rminate 'pare~tal rights, lack of. financial resources, for 
, adoption. exqessive caseloads and difficulty. in recruiting foster and adoptive 
, families contribute to the slow adqptipn ofmany of these children.. , 

•~ There is some evidence that the adoption, of minority children is being slowed 
because some foster care and adoption agencies are unwilling or reluctant to 

, place these children with non-minority families~ Some state agencies' nave 
followed explicit or, implicit policies that make race qr'ethnicity the primary 
consideration in placement thus reducing the' pool of available families. 

. ,' 

Wtlat, is the Clinton' Administration doing to increase adoptions? 
.' ", , I ,I 

• The Administration is ensuring that statesm,ake full ~and effective use of the 
Adoption Assistance, program. which provides, critical' economic support to 
families who adopt special needs Children. since they may have large medical ' 
and qther' expenses. Under the Clinton Administration., the 'number of children 

.. for whom adoption::;ubsidies are provided has increased by abqut 30%. 

'.'Grants hav~, been' provided to public and private agencies to develop 
successful models fo~ recruiting families;' provision of post-legal adoption 
services. slipport for parent groups. and the development of training curricula . 

.• The Administration h~s conduct~d 'national ahd region~lleadership'~', ' 
conferences to build the capacity of public and private agencies to:faeilitate the 
adoption of minority. and special n~eeds children . 

... The 'Administration provides s~pport' for the National Adoption EXchange, the 
, Adoption Clearinghouse. the National Resource Cent~r for Special Needs 

Adoption, and the Interstate Compact on Adoption a~d Medical Assistance. 

'. The Administration is committed to fully enforcing the Multiethnic Placement 
Act. whose 'l'on-discrimination and recruitment provisions s,hould increase the ' 
number of children who are adopted. ' 

• The Clinton Administration has expressed strong concerns about "welfare 
reform" proposals that would j~oparpize these programs and eliminate the 
guarantee of federal funds to help support adoption~. ' . 



CURRENT STATE POLICIES AND PRACTICES 

. 1 ' 

IN MULTIETHNIC ADOPTION 
" I"' 

Fact Sheet 
; ; 

Who sets poiicyand makes declsi~ns about adoptive placements 'for children? 

, ~ Policies ~ith r~spect to place~ent lfchildn3n for adoption' are 'established by 
each state. " ' 

~ In most states, both' public and pri~ate adoption agencies":' either run directly 
by the state or under contract with the state ~- have authority to make decisions 

, with, respect to placing children in sp~cific homes., 

~ Ultimately, these' decisions must be approved bya' court' as part of the 
adoption process. 

~' . 

What do state laws provide? 
. ' 

~ In most states, the state adoption statute states that children should be 
placed in homes that promote their b~st interests. ' Few state statutes define ,the 
term "best interests. ,", , , 

~ Most states have adopted regulations' or agency poliCi~S that identify some 
factors to be considered in" choosing placements. These incl~de: the ' 
relationship ,of the family to child; whe're siblings are placed; the physical and 
emotional' needs of the child; the cap~cities of the prospective par~nts; the age; 
sex, racial, ethnic, and cultural ,iderit~ of the child; and continuity, and stability 
of the child's foster care placement, and the child's psychological, attachment to 
the foster family. " , 

'How do so~e states c,urrentlyconsider :rac1'e, culture or ,ethnl~ity In their a~optlon 
pOlicies? " ", , " 

, ' • • " • , • • '. ~w,_ 1 , 

~ The raCial, ethnic, and cultural background of the child are now among the ' 
, factors that many state statutes,' regulations, ,or policy manuals ~pecify CiS being 

.' relevant to placement decisions. ' A nJmber of state pOlicy manuals, specify that 
, placement with a family of the same, b1ackground. as the 'child is generally ina 

child's best interests. ' ' .., , " ' ' , " 

. " 

~ Some states specify a rank order of preferences for placements, which make 
placement in a family, of the same race or ethnicity as t.he child a highly 
preferred category. ,.'" . , " 

" 



'.,. ,~o~e st~tes presc;ibe' set ~eri~ds of, time in ~hich agencies must try to place 
a child with a family of the same race or ethnicity before the child can be ' 
placed with a family of a different race or ethnicity. 

. " 

.,. Some states have a general ,preference for same race or ethnicity, 
. placements,atthough they' do not specify. a placement order or a search 
p~riod., .,' 

.,.' Some States indicate'that children sho~ld be placed with families of the same 
race or ethnicity provided that this is, consistent with the best, interests ,of the, 
cl1i1d. '" ", ' 

, 	 " ',' : 

.,. In,.sorTie states, available families,especially foster families, have been denied 
the right to adopt children' ofa differe,nt race or ethnicity . 

.,. In some states, agency policies may also discourage some families tiom ever 
applying to adopt children of a,different race or ethnicity . 

.,. Some states prohiQit discrimination in placements. 

How will The Multiethnlc Placement Act (M~PA) affectsta.te, laws and pOlicies? 

. 	 .,. MEPA prohibits states or foster care and adoption agencies that receive , 
Federal funds from delaying or denying the placement of any child solely' on the ' 
b~sis of race, color or national origifl' HHS' Guidance, identifies a number of , 

, policies that would be inconsistent with these requirements of MEPA, such as . 
, exclusively searching for families of as'pecific race orethnicity. . 

, ',.,. M~PA allow~' race or ethnicity to be considered only as it can be shown to 
relate to 'the specific needs of the individual 'child. For-example, under MEPA 

, an agency may look to see whether a prospective family has thought about the 
needs of the particular child, and is equipped to cope with these needs. 
Children who are older, disabled,' or of adifferent race or ethnicity from the 
f~mily may need special attention and therefore MEPA allows a placement ' 
agency to assess the capacity of the family to meet this child's needs,. , ' 

" ,'. . . ~ , "' i' "" " .';.; ',,: ..... , '. ' ' . ' 

.,. While an"ageney may aSsess any advantages that would be derived, by the 
child from' placement in a,family of similar background,' this would need to be 
considered along with the other advantages each prospective family might 
bring to. the child. They may not use or rely on race-based generalizations in 
making their a~sessments.· ' ' , "., 

• ..... 	 '1, 

, . .,. Neither MEPA nor the ~uidanCe seek to regulate any state pOlicies' witt1 
, respect to placement decisions that are not,based on race or ethnicity. 

Agencies may not, howeve~, use other factors as a proxy for race or ethnicity. 

http:affectsta.te


THE MULTIETHNIC PLACEMEN.T ACT (MEPA) 
" 'CIVIL RIGHTS ENFORCEMENT PROCESS , , . I- . I. • ~ \ " 

"Fa'ct,Sheet 
",' 

. 'l 

What is ~he general enforcement process of Title VI Qf the Civil Right. Act of ' 
19641 

~ Title VI of the Civil Rights Act' of 196j4~42 U~S.C. ,f 2000ct, prohibits discrimi~ 
nation ~:m the basis ,of race. ,color. or matianal origin in programs reqeiving . 
federal financial assistance. 

\', , 

. ~,H th~ Department.determin~s that a r~cipient of 'federal financial assistance 
has unlawfully discriminated on the basis of race, color. or national origin. it· 

. must notify the recipient of its finding ~nd seek voluntary compliance. 42 U.S.C . 
. § 2000d-1; 45 C.F.R. § SO.7(d). I,: 

.~ H attempts to obtain voluntary cOmpliance are unsuccessful. the Department 
may 'enforce Title VI by initiating adlTli~istrativ~ prq~eedings to terminate federal 
financial assistance. or it maypursuebther means, including referring the 

. . . , 1· " . 

matter to the Department.of Justice w~h a recommendation to pursue judicial,' , 
, proceedin~s. '42 U,S,C',§·2000d-1; 4q ,C.F.R. ,§ 8O.S(a). ' "." , . 

How does a state or ,agency know whether It is Impacted by MEPA? 
. ,I . 


~ If a state or agency receives federal1financial c:lssistance, either directly from 
HHS or indirectly through. a state administered HHS program, su.ch as . 
conimunity serVices block grant fundirlg, it is required to be in compliance with 
the MuHiethnic Placement Act: ., : 

, . 
How doe. 8 state or agency know Whethert Is.ln compliance with MEPA? 

~. HHS officials are ,in the process of ~eviewing stat~ statutes and published 
agenCy policies regarding adoption, an~ foSter care placement. . " '. ~ 

~ 'In the event th,at the Departme~t det1rmines'that a statute or ~Oli~ a~th~rizes ' 
I 

.' practices inconsistent with MEPA or Title IV, it will notify the state or agency no 
, . f ' 

, later than a m~nth,after ,issuance of the guidance., . '. . , 

~ States 'an'dag~ricies ShO~ld also revibw their statutes, policies and practices' 
to ensur~ that they are' in compliance. . 

." 
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• • " ,.' • , '1.'­

.. In ·the meantime •.rE>presentativesfrom the OffiCe for Civil Rights and the 
Administration for Children and:Families are available to provide technical .' 
assistance to states and agencies to help them come into compliance with the 
Multiethnic Placement Act. 

,,1, 

What If a state or agency Is notified that certain practices, statutes or poliCies are 
. out. of compliance? . '.' 

. .. If a state or entity 'is notified that,certain practices, statutes or policies' might 
be out of compliance with the Multiethnic Placement Act~ it will need to make 
neces,sary change~o as soon as feasible .. With some limited exceptions. MEPA 
requires that- states and agencies ope in Compliance no later than Octobe'r 21, 
1995. 0". . . 

,'. ':' 

. . 

.. HHS will work·with States and.agenpies to assist in making .the changes 
necessary for compliance. . '. 0 

.. HHS'is com~ittedtoassisting 'all Covered agencies or entities to Come into 
'voluntary compliance with the Act. " '.' . ",. ..:' '. . .' . 

. . . . . ., " . 

.. If. an agency or state . voluntarily complies. no enforcement· action will be 
taken. .. . . 

. " 

". , 

. " 

.. 
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MEPA.·Questions.and Answers . 


Q. What'is the theMultieth~ic Plkcement Act of 1994? 

A.The Multiethnic Placement Act bf 1994.' was signed into law by 
the President in October 1994. I~ was designed to facilitate the 

."adoption of children, especially minority children. TheAct 
prohibits foster care and adoptioh ··agencies from denying or 
delaying' placement,of a child in ~ foster or adoptive home solely 
on the basis of race, color or na~ional origin of the child or 
prospective pa~ent. The hew law· Idoes permit an agency to ... 
consider, the child's cultural, ralcial·and ethnic'background and 

. • I •
the capac1ty of the foster or adopt1ve parents to meet the needs 
of a child of a specific background; as one of a number of 
factors used in determining whether a placement is in the child's 
best interests. This factor must, however, be applied on an . 
individualized basis, not by gen~ral rules and cannot be used' to 
delay Placements •. , . I 
Q. How many ~hildren are awaiting'adoptive placement? 

A•. There are two distinct groups of children awai.ting placement. 
One group consists of infants or very young children who~e 
parents give them' up for adoption. In general, these children, 
are placed quickly with ado~tive Ifamilies. . , 

A second group consists of child1en who have been. separated from 
. their parents due to abuse and neglect and have been placed into 
foster care. If a child cannot b~ reunited with her or his 
parents, the state may terminate Ithe parental rights of' the 

.biolog·ical parents ,making the c~ild available for adoption •. The 
best available data indicate that,' in 1990, approximately 69.,000

.' • I.·.··ch1ldren 1n foster care had a goal of adopt1on. Of those 
childrelJ" parental rights had be~n·terminated for 20,000, so that 
they were legally free to be adopted and immediately available 
for adoption. 

Q. What is the racial and 'ethnic breakdown of the children 
needing ,adoptive homes? 

A. The best available data indicate that about half are white and 
lhal.f black•.Children.of H.ispanic backround comprise 7% of the 

children.' " , . lQ. How many children are placed /transraciallY? 

A. We do not know. Adoptions are not counted in a way that allows 
us to document the number of tr~nsracial or transcultural 
placements. ' 

http:Children.of


,Q. What' are the characteristices of waiting children? 

A.ln 1990" approximately 40 % were between 'the ages of 6 and 12 
years and 36% aged 1 to 5. Only 4% were infants. About two­
thirds had sorile special need : medical" pyschoi ical, or 
developmental~ ,Many of the childreJ;1 were in sibling groups. 

Q. How long does it take to place children in adoptive homes once 
it has been determ,ined that they sQould be adopted? ' 

A. In 1990, approximately 40%of·the children in foster care who 
were legally free to be adopted had already waited two years for 
placement with adoptive families. It takes, on average, about 

·twice as long to find homes for minority cpildreri. 

Q. Why do childr,en wait so long for placement? 

A.There area number of reasons. The children, that' are waiting 
are not the children we,traditionaly think about when'we talk 
about adoption. Many of the children are not easy ~o,place. 'In' 
1990, only 4% w~re infants. About two-thirds had some special 
need: medical, pyscholical" or developmental. .Many·.of the 
children were in sibling .groups. . 

.Within the"child welfare system, there. are a- number-of barriers 

to the adoption of these, children.including: 


·-the need for adoption is not recognized eariy 

-there are delays in taking legal action to' terminate 

parental rights 


-the families who wish to adopt children often do not 

want to adopt children with special ,needs or problems 


.' -spending resources to support theadqption of waiting 
children are not always a priority of,thestate 
agency 

-some states 'and agencies have policies'that discourage­
transracial placements or that allow lengthy searches 
for same race families before. authorizing transracial 
plapements. ', 

within commuilities there are may be other major obstacles to the 

placement of children including: 


, .-lack of knowledge of the waiting' children 
-the community perspective that the criteria for 
adoption is heavily weighted toward families with high 
incomes, homeownership, savings, etc. 
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Q. I hear that there are lots of adoptive families seeking 
children and that agencies will not place minority children. with 
available families of a different race or ethnicity.' ,Is this
true? ' , .. 

A. While there are many families seeking to adopt children, 
many of these families want young, healthy children. By' 
contrast, most of the minority children waiting for adoptiv~ 
homes are o~der and\or have disabilities. The policies of some 
agencies with respect to racial matching contribu~e to the 
problem, although little, is known about this. Some available 
families, especially foster families, have been denied the right 
to adopt children of a different race or ethnicity. Agency 
policies may also discourage some families from ever applying to 
adopt children of a different race or ethnicity. 

Q., What ,types of laws or policies do states now hav,e with respect 
to consideration of race or ethnicity? 

A.Some states specify an order of preference for. placements, , 
which make placement in a family of the same race, culture, or 
ethnicity as the child a preferred category.' Some'states ' 
prescribe set periods of time in:which agencies must try to place 
a cihildwith a ~amily of the same race, culture,Qr ethnicity 
before the child can be placed with a' family: of a different race" 
culture, orethnicity. Some stateshave'a general preference for 
same race or ethn'icity, placements, although they do 'not specify a, 
piacement order or a search period. ' 

Q. What is prohibited under the' HHSGuidanc~? 

A. Any practices that delay: or deny placement on the basis of 
race orethnicity. In particular, agencies may not conduct 
~earches only for families of the same race or ethnicity as the 
child or have periods of time during which a search is made 
exclusively for a same race family, they may not have rules or 
policies that say a same race placement is preferred over other 
placements~ and ,they may not engage in other ,practices that,make 
it difficult to make transracial placements. 

Q: How will it be determined if a state or agency is currently in 
compliance with the Multiethnic Placement Act requirements? 

A: HHS'officials,are in the pr~cess of reviewing statutes and 
published policies regarding adoption and'foster care placement. 
In the event that this review indicates that a state may need to ' 
alter its policies or statutes, the state will be notified 'within 
a month. States and agencies are being encouraged to review" 
their statutes, policies and practices', to ensure that they are in 
compl iance. ' 
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Q: HoW many states'are not in compliance with the Multiethnic 

Placement Act? ' 


A: Our preliminary review indicates that a number of states have 
statutes or policies that are not 'in compliance with the 
requirements of MEPA but a full examination of'state statutes ,and 
policies is needed'before a final determination' is made. 

Q: What happ~ns if a state or agency is notified that it is out, 
'of compliance with the Multiethnic Placement 'Act? 

A: With some exceptions incases where statutory changes are 
needed, all entities ,must be in compliance by October 21, 1995. 
HHS will work with affected entities to assist in making the 
necessary changes in order for the state or agency to be in 
compliance. HHS is committed to assisting all covered agencies, 
or entities into, coming into voluntary compliance with the Act. 
If an agency or state voluntarily complies" no enforcementaqtion 

,will 	be taken. We'plan to work closely with states to make sure' 
that the intent of MEPA is fully realized and that race or 

'ethnicity is not used 'to delay or deny placements, while 
respecting the states' role in running these systems. 

\ 	 ,

Q: What if, as a result ,of state statutory "law, a state is out of 
'compliance 	with the Multiethnic Placement Act, thereby,making'it 
impo'ssible 1:,0 com~ into compliance within six months? 

A: If a state statute must be amended to change a particular' 
practice that is fnconsistent with 'the Multiethnic Placement Act, 
the Secretary may extend the deadline forcqmpliance on a case­
by-case basis. This'extension'may be for a reasonable number of 
days after the qlo~e of the first state legislative sessiQn. 

Q. What are the penalities 'if a state or,agency' fails to comply? 

A. If attempts to ,obtain voluntary compiiance,are unsuccessful, 
the Department may enforce Title VI by initiating administrative 
proceedings t'o :terminate federal financial assistance, orit ,may 
pursue other means, including referring the ~atte::t:;' to the 
Department,of Justice' with ~ recommendation to pursue judicial 
proceedings. 

, 

Q'. Many of .the cases where race has seemed to playa role ,involve 
foster parents who want to adopt a chi+d of a different race who 
has been placed with them. How are such situation affected by 
the new guidelines? 

A. These are the situations'that often receive the most publicity 
and reflect 'the greatest problems with current policies in 'some 
states. 'Under the guidance, all decisions, must focus on the 
needs of the individual child. When foster parents who have' 
cared for a child wish fo adopt ,the,child'and are qualified to do 

4 




so, it'would be illegal to remove children from'these parents 
solely to place them with ,same rac~ ,families. 

Q.The Multiethnic Placement Act, allows the consideration' of race 
as one of a number of factors in selecting a placement for a 
child. Does this consideration allow agencies to avoid 
transracial placements? 

A. No. The legislation specifically prohibits the use of race to 
deny or delay the placement of a child. Placement decisions ,must 
be guided by the child's best interest. MEPA allows race or 
ethnicity to be' considered only as it can be shown to relate to 
the specific needs of the individual child. Forexampie,'under 
MEPA, an agency 'may look to see whether a prospective family has 
thought,aboutthe needs of the particular child and is equipped 
to cope with these needs. Children who are older, disabled, or 
of a different race or ethnicity from the 'family may need special 
attention and therefore MEPA allows a placement.agency to assess 
the capacity of the family to meet this child's needs. 

Agencies may not use or rely on race-based generalizations, 
however, in'makingthese assessments~ , 

Q. Can race be the deciding factor between two qualified 

familles? 


A. In cases where more than one qualified family is available"" 
, the strengths ,and weaknesses of each placement would be 
individually considered. .In suc~ situations, an agency may 
assess any advantage~ ,that would be derived by the child from 
placement in a family of similar backround. This' would need to 
be considered along with any other advantages that each 
prospective family can·' offer the child. . 

:Q.How does the guidance affect'policies of trying to place 

children with relatives, if they cannot remain with or be 

returned to, ~heir biological parents? 


A. Many states have concluded that placement with members of a 
child's extended family often is best for a child who n~eds 
foster care or an adoptive home,since such placements may' 
facilitiate ties· with siblings and a sense of belonging for the 
child. Ne'ither MEPA nor' the guidance' seek to regulate any state 
policies with respect to placement ,decisions that are not based 
on ,race or ethnicity. Agencies may not, however, use other. 
factors as a proxy for'race ,or ethnicity. 

, • II 

Q. ~re·there special considerations when a family is adopting a ' 
child who is of a different background? .. 

'A. Adoption works best when a ~amilies love and nurture children 
and make them feel good about themselves. When a family is,' 
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considering a child,of a different race, culture or ethnicity, 

the ,family should ,be able to recognize the 'importance of the 

child's backround and be that it can help, the child appreciate 


,and value her or his background and current experience. 

, ,Q. Does MEPA require that persons wishing 'to 'adopt or ca're for a 
,child of a different, race or ethnicity, have to undergo special 
multicultural sensitivity training? ' , 

A. No. ,However, many ag~ncies do try to assess a prospective 
'caretaker's 	ability and willingness to recognize each ofa 
child's attributes and needs so that the agency'can place 
children in settings sensitive to their needs. This is 
permissable under HEPA,' provided it is' not done with an intent to 
discourage transracial placem~nts. 

Q.What can be done' to increase the number and speed of 
placements? ' 

A. Programs that are effective in speeding up adoptive,piacements: 

provide timely ,service ,to birth parents tO,determine ~he need for, 

adoption: aggressively work to bring termination of parental 

rights proceedings when children cannot be returned to their' 

biological parents; 'actively ,recruit famili~s accepting of, 

children with diverse and special needs: and work closely with 

community groups, to'" identify potential placements. These 

programs also provide materip,l and emotional support to families. 


Q. What will an agency be expected to do to meet MEPAs 

requirement 'that states make diligent efforts ,to rec~it , 

potential foster and adoptive families who refl~ct the· diversity 

of the children needing placement? 


A. There are a number of things agencies can do deveiop a 

successful recruitment 'program. .Importan~ aspects'of a 

comprehensive recru.itment plan would include: 


,0' a description of the waiting children, and their 
characteristics ; 	 , 

o specific strategies to reach all partsi of the 
. community: , 

0, 'diverse methods of disseminating 'information about 
adoption and foster care, as well as information 'about 

'specific children needing plac~ments; 
, 	 ' . 

o strategies for assuring that all prospective par~nts 
have access to a timely arid appropriate home study 
process, including location and hour,s of agency , 
services that facilitate access :by all members of the 
community; . 
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o strategies for tr~ining staff to work with div~rse 
cultural, racial, and economic communities;. 

o strategies for dealing with linguistic barriers of 
potential families; 

o . non- discriminatory fee structures; and 

o procedures for a timely search for'prospective 
parents for a·waiting child, including the use of 
exchanges. and other interagency efforts; 

. . . 

o financial, staff, a~d'community support for adoptive 
families after the adoption is finalized. 

Q. Can recruitment target certain communities? 

A. Yes, but it cannot exclude members of other communities who 
.respond to the recruitment efforts. . 

Q. Isn't recruitment experisive? Are Federal resources .available 
to pay for these costs? 

A. Under Title' IV~E of the Social'Security Act, the feqeral 
.government. will match 75 percent of any'sta:tefunds used' for 
staff training and for foster and adoptive parent training; the 
federal government will match 50% of state administrative funds 
used for recruitment and child placement activities. 

Q.What is anon-discriminatory fee structure? 

A. A number of policies might be discriminatory•. For example, a 
fee structure that uses classifications based on the race or 
ethnicityof the child would be sUbject to.strict scrutiny as to. 
its legality. ..... 

Q: Does MEPA mean that large.numbers of minority children will be 
placed transracially?' 

A: Our goal is to assure that every 'child has a family that Will 
make a commitmEmt to nurture and care for her or 'him on·a 
permanent basis. We hope'that this legislation enhances our . 
goal. 'The bill both prohibits denial and delay of placement based 
on race, culture' and ethnicity and requires diligent efforts to 
recruit families from the communities from· which children come. 
Under these. provisions,' the number·of children. placed in adoptive 
homes and the speed with which' they are placed should' increase. 

Q. Can you comment 'on allegations r~garding HHS gutting the' 

Multiethnic Placement Act? 


'··7 




r 

A. HHS and the Clinton Administration strongly supported passage 
of MEPA and is on record as opposing all forms'of discrimination 
with respect to placement decisions. In'a'letter published by the 
Wall street Journal on March 16, 1995, Secretary.Shalala , 
indicated that "Administration and the Department, are committed 
to moving all children into loving homes as quickly as possible 
regardless of,the race of the child or family ••••• " ,She further 
indicated that DHHS had worked with Senator Metzenbaum, the 
author of the bill, to allow enforcement under Title VI of the 
Civil Rights Act ,and to assure that the permissible consideration, 
of race as a factor in'decision-making was constitutional. 

, , ' 
j 

Q. Did HHS suggest: changes in the bill while it was being 

considered? 


A. HHS, ',on behalf of, the Administration, suggested three changes 
in the bill, all of which were,adopted by the conferees. 
One change' involved ,the language regarding how race could be 
considered by an adoption ,or foster care agency. From the time 
Senator Metzenbaum introduced the bill, he included p section 
allowing race to be one of a number of factors taken into account 
in making decisions. HHS suggested changes. in the, original 
language in order·toclarify, not expand, this provision and to 
insure that the bill would be constitutional. HHS also suggested 
adding the provisions regarding recruitment. Finally, HHS 
suggested using Title VI of the Civil Rights Act as the 
enforcement mechanism since this was'the most effective and, 
flexible way to bring states into compliance. 

Q. Why ,hasn't HHS,acted sooner to implement the Act? 

A. We are ,proud of the speed with which the Department moved to 
,develop this guidance. We have published the guidance within the 
six months specified by the statute. In addition, shortly after 

, the Act waspa~sed" the Department ipsued an Information 
Memorandum, tIM) about the Act to all states. TheIM informed 
States of the passage of the legislation and alerted them to its, 
new requiremE7hts. : , , 

. Q:, Why have states'l,ike Texas been permitted to carry-out 
policies like those that led to the recent lawsuit by, the' 
Mullens? ..' 	 ' 

A. Decisionswit;h 'respect to placement of chilc;irenin fost~r or 
adoptive homes are bpsically a matter of 'state policy. The 
federal goverrtmnet can only get involved whe~' a state's policies 
or practices violate Title VI.of the Civil Rights Act'of 1964! 
Because most allegations of discrimination with respect to 

'adoption 	involve claims that an agency acted,discriminatorily in 
a specific' case, no:~ that a state's law is illegal, such 
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situations generally come to the ' attention of the federal 
government only when a complaint of discrimination is filed with 
HHS' Office for Civil Rights. 

Q. It has been ,reported thatHHS was consideri'ng allowing 
agencies tO,do exclusively same race\ethnicitysearches for up to 
a year. Is that trUe? 

A. No. As the guidance makes clear, states may not have policies 
'authorizing exclusively same race searches for a period. 

Q.What is the difference between the MultiethnicPlacem'ent Act ,as 
passed 'in 1994 and the transracial adoption provisions in the HR 
4, the welfare bill approved by the House? 

'A: Bo~h MEPA and HR 4 forbid states from denying or delaying , 
placements on the basis of race, color, or. 'national ?rigin. ,There 
are several significant differences: 

, 
(1) 	 Under the Multiethnic Plac~ment'Act of 1994, 

noncompliance with the provisions 'of the law is deemed, 
a violation of Title VI of the,Civil Rights Act of 
1964. That law allows HHS to use a variety' of 
compliance mechanisms, tailored to the, specific ; 
situation.' The remedies range from asking states to 
take corrective action requirements to requ~sting'court 
orders to enforce compliarice to financial penalties, 
including a termination' of all program funds~ 

Under' HR 4, a state that violates the provisions of the 
.1aw'would,berequired to pay back to the Secretary all 
funds that were, paid to, the state under' "this part." 
While ,the language is'not entirely cl~ar, it appears 
that under HR 4 a state that is found to have ' 
discriminated' would lose all of its. child protection 
block grant'funds, retroactively, for the period during 
which the discrimination occurred. ' 

(2) 	 HR 4 does not contain a permissable consideration 
section. The implications of this are not clear. 

Q~ In "Losing Isiah" ,the dispute seems to be focused on race.' 

How does the' Department see it ? 


A. We see this as a dispute over parental rights rather than 
race. There is a presumption in state law arid tradition that the 
birth parent is 'the preferred caretaker for 'a child unless the 
parent has demonstrated,a permanent inability to,6are for the' 
child. ; 
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Questions By state' Officials 

Q: 

J 

A: 

, Q: 

A: 

Q: 

, .
A • 

Q: 


How do I know if the Multiethnic Placement Act of 1994 
impacts my agency or state? 

If your agency/state receives federal, assistance either ' 
directly from HHS or indirectly through a state administered 

'HHS program, such as community development block grant 
funding, your agency/state and agencies with whom it 
contracts with for placement services are requ~red to be in 
compliance with,the Multiethnic Placement Act•. 

How,do I know whether my agency is currentlY in compliance 
with the Multiethnic Placement Act ,requirements? 

..	HHSofficials (';\re in the process of reviewing statutes and 
published policies regarding adoption and foster care ' 
placement. In the event that this review indicate"s that 
your state may. need to alter its policies or statutes, your 
state will be notified within a 'month. states and agencies 
should also review their statutes, policies and practices to 
ensure that they are'in compliance. In the meantime, 

, ., representatives from the Office for Civil Rights a'nd the 
Administration on Children and Families are available to 
provide technical assistance to states andagencie~ to help 
them come into compliance with the Multiethnic Placement 
Act. 

What happens if my state/agency is notified that it will be 
out of compliance with. the Multiethnic Placement,Act? 

With some exceptions in cases where statutory changes are 
needed, all entities must be in compliance by October 21, 
1995. Should your state or agency be ,notified that certain 
practices, statutes or policies might be out of compliance 
with the Multiethnic Placement Act, HHS will work with your 
state ,or agency to assist in making the necessary changes in 

. order for the state ,or agency to be in compliance~ HHS is 
committed to assisting all ,covered agencies or entities into 
coming into voluntary compliance with the Act. If your 
agency or state voluntarily complies, no ,.' enforcement action 
will be taken. The goal of the Multiethnic Placement Act 'is 
to 'ensure tha~ .all children who, are in need of ~doptive or 
foster families will not be subject to discriminatory 
placement practic~s and that there will be an adequate pool 
of prospective foster and adoptive parents. HHS wants to 
work with you to achieve this goal. 

What if, as a result of state statutory law, my agency or 
state is out of compliance with the Multiethnic Placement 
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Act, thereby making it impossible to come into compliance 
withiri six month~? 

A~ 	 If a state statute must be amended to change a particular 
practice that is inconsistent with the Multiethnic Placement 
Act ~ the Secretary 'may extend the deadl ine ',for, compl iance on 
a case-by-casebasis. This extension may be for,a 
reasonable number of days after the' close of the'first state, 
legislative session. It should be, ,noted that, where state 
statutory law is unconstitutional, the state need not 
enforce the 'provisions that are unconstitutional. ,Some of' 
the ,requirements under the Multiethnic Placement Act are 
constitutionally,' required • 

.;"' 
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THE WHITE HOUSE 

WASHINGTON 

October 12, 1995 

MEMORANDUM FOR THE PRESIDENT 

FROM: 	 Carol H. Rasco GtHL 
SUBJECT: Update on Transracial Adoptions 

The deadline for state compliance with the Multiethnic Placement 
Act (MEPA) is approaching, so I thought it would be useful to 
provide you with an update on state compliance and the Department 
of Health and Human Services' enforcement of the law. 

In general, the states are agreeing to come into compliance. 
However, it is more difficult to know whether the actual 
practices of social workers are changing, and so we will continue 
to work with HHS to ensure that the law is vigorously enforced. 

Progress on State Compliance: States must comply with MEPA by 
October 21 of this If this requires a change in state law, 
a state may request an extension. 

HHS met the law's requirement to issue enforcement guidelines by 
April of this year. HHS then reviewed the laws, regulations, and 
policies of each state, and in June informed 29 states that their 
practices did not comply with MEPA. Since then, HHS has worked 
with those states to help them come into compliance. At this 
point, nine states have compliance issues, but each of them has 
indicated a willingness to comply with MEPA. 

o 	 Four states (Arkansas, California, Kentucky, and Minnesota) 
have laws that violate MEPA. Three have requested 
extensions: California expects state legislative action by 
January 1996, with Kentucky following by April 1996, and 
Minnesota by July 1996. HHS will grant these extensions 
prior to October 21. Arkansas states that it does' not need 
an extension because state law lows the state to override 
laws that conflict with Federal law. HHS is verifying this. 
Arkansas does plan to change its statute at some point. 

o 	 Four states (Iowa, Maryland, Oklahoma, and Virginia) have 
regulations that may not be changed by October 21. Iowa and 
Maryland have requested extensions based on the length of 
time needed to make a regulatory change, but HHS does not 
have the authority to issue an extension for this reason. 
Maryland will issue an interim policy complying with MEPA on 
October 21. 



2 

Oklahoma's new regulation is now on the Governor's desk, and 
HHS will urge him to sign it before October 21. 
Virginia will issue an interim policy to enforce compliance, 
but its draft language permits race to be considered too 
broadly as a factor in adoptions. HHS is working with the 
State 	Attorney General to ensure compliance with MEPA. 

HHS will inform these states that their regulations do not 
comply with MEPAand they must alter them. HHS is required 
to work toward voluntary compliance before taking actions 
such as withholding Federal funds . 

. 0 	 Tennessee is being sued by an individual over its policy of 
significantiy limiting transracial adoption. After MEPA was 
enacted, the plaintiff also sued the Federal government, but 
the court has just agreed to drop us from the case. 

Initially HHS lawyers felt that the litigation precluded 
enforcement. HHS recently reversed that position, and so 
has only just contacted Tennessee to discuss compliance. 
There 	are some signals that the state will agree to comply. 

As you know, the ambivalence and even hostility toward the policy 
that many social workers feel make it hard to gauge the status of 
compliance with great certainty~ Individuals may try to maintain 
the status quo by certifying in each individual case that a 
particular child would be better off with a family of the same 
race. To combat this, early next year HHS will begin spot checks 
of ~ecords to monitor the practices of social workers, especially 
in states with large numbers of complaints. HHS also 
investigates all complaints. My staff will continue to work with 
HHS on enforcement. 

HHS's Interpretation of MEPA: The MEPA statute itself identif s 
the cultural, racial, or ethnic background of the child as one of 
a number of factors that can 'be considered in the adoption 
decision, along with the capacity of the prospective parents to 
meet the child's needs, as long as this does not delay or deny an 
adoption. 

Although some would interpret MEPA to allow a general preference 
for a family of the same race if that did not delay the adoption, 
that is not HHS's reading of the law. HHS's guidelines prohibit 
the use of race as a general criterion in the decision; and 
prohibit a number of practices that could elevate the importance 
of race as a factor, such as preferences or time limits. They 
permit race to be considered only as part of the individualized 
evaluation of each child, and require·a specific showing as to 
how the consideration of race in the adoption decision would 
promote that child's interests. 
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Conqressional Interest in the Issue: The House welfare reform 
bill attempts ,to prohibit consideration of race under any 
circumstances, even for any individual child. It would 
automatically deny federal funding to state agencies that use 
race as a fac'tor in placing children. However, from a technical 
perspective HHS believes the language is actually consistent with 
its current guidelines.' In the Senate, it appears that key 
Republicans have no plan to follow the House's lead because they 
believe that MEPA and the HHS guidelines are satisfactory. 

Forme,r Senator Metzenbaum, MEPA's sp'onsor, remains interested in 
this'issue. He has just asked HHS for an update on their 
enforcement efforts. 

cc: 	 Leon Panetta 
Melanne Verveer 
Abner Mikva 
Marcia Hale 
Pat Griffin 


