
Memorandum to Stan Herr 
Date: October 27, 1993 
Subject : Software Presentation 10/25/93 

I am now a true convert to believing that computers can, and 
will become an invaluable tool in America's schoo1sland in the 
learning process for our children, and our Chi1drenis children. 
Although the presentation was made for the benefit 0f the 
disabled student in the school system, the practicai applications

I 
range from preschool to college students of every level, and 
beyond. . I 

A tool 'designed, to allow children with disabilities to learn 
to read provided options which would allow the visually impaired, 
the hearing impaired, and other types of physically Idisabled to 
be able to learn by using different effective methods of this 
software· program. The best part about this softwar~ is that it 

I

would also work equally effectively for children with or without 
disabilities, and in cases where it has been used ih classroom 
setting it has been well received by children and faculty. The 
hope of the presenters is to provide this advanced iearning tool 
for entire classrooms so that the disabled child islnot . 
ostracized for once again being different from the rest of the 
children. I . 

The software is relatively inexpensive when Y01!1 consider the 
cost of transporting a child to a special school, ahd if 
implemented in the classroom would free teachers tolhave more 
one-on-one time with each student. The program itself also acts 
as an effective teacher so that the child may check their own 
work and make their own corrections. . 
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NATIONAL COONciL ON DISABILITY 

Making lnc!usionary Education Work: 


Overcoming Barriers to Quality 


Wednesday, August 4, 1993 

G,ood morning National Counci 1 Board members and staff, 
colleagues, ladies and gentlemen of the public. M~ name is 
Martin Gould. I am honored to be here with all of youl today to 
listen, learn and share information about inclusionary bct~cation. 

There aretw'o points I would like to share Wit~ ~ou today, 
First, inclusionary education is an index of whether cpmmunities 
publicly value all their chi1dre«and youths. Second, the 
relationship ,.between inclusionary ed~cation. federal Imandates, 
and student outcomes is an undeveloped area of educational policy 
research. 

POINT Ill: 

Effective inclusionary education is first and foremost a 
mat.ter of community esteem. It works where students I parents, 
and teachers are respected a~d expected to succeed. In¢lusionary 
education is effective where all these individuals arebreated as 
worthy of our best efforts. It thrives where stu~ents are 
challenged to achieve beyond the limits of their educational 
labels; where parents are supported as activel partners 
throughout the course of their childrens' education; and where 
teachers are encouraged to seize the moment aad create 
instructional opportunities which are unique. I 

In the broadest sense, inclusionary'education works well 
when students, their parents, and their teachers are pArt of the 
daily national consciousness of all who provide sJrvices or 
supports. This is a critical time for children and ycluth with 
disabilities; their families, our schools and communidies. In 
the 10 years since the report ~~~~~i2!L~~:"'~i~~ was unle,shed upon 
the American public, education reform agents -- and many other 
parties -~ have consciously struggled to address a host of 
problems (e .. g., .competent performance) in our nation's public 
school s. ' 

Throughout this past decade's struggle for re'form, by and 
large, 4.8 million child:t;en and youths who receive! special 
education services have not been.'a visible part of thi~ national 
endeavor. Ameri ca has nei ther asked for nor heard ~Lch about 
the i r competent perfarmance. Because of th is a tmolsPhere of 
questionable competence, a iack ·of .. confidence about 4.~ million 
students who get special education. has existed. There is no 
reason for this silenc~ to continue. 

Where, and under what circumstances, is inclusionary 
education working well i,n, terms of student outcomes? Parent 
satisfaction? Wherever. students regardless of educationalI ' 



label - parents, and teachers and their accomplishmen s are held 
in high esteem by their communities. How can you tell when 
communities hold these individuals and their accomplishments in 
high esteem? When their outcomes are publicly celebrated and 
reported alongside the outcomes of students who dO.not receive' 
special education services. l' . 

When communities choose to acknowledge accompl'isments of 
students, parents, teachers, and schools involved ih special 
education, they .celebrate outcomes using .the 137 state 
v6luntary asessment paradigm for the 1990 National Assessment of 
Educational Progress (NAEP) - such as these: 

TAStE 1 
1990 Indicators 

Inclusion Special Ed.:: NAEP Math 
Rates (7. ) General Ed. Scores 

Rates (i.) 
O.'S. REGION 

West 97.02 8.80 230 

Southeast 96.20 9.72 228 

Central 94.30 10.04 241 

Northeast 89.09 11. 41 235 

NATIONAL 93.17 10.60 233 

These are just some of the many achievements that should be 
reported throughout .America. As more outbomes of stJdents who 
receive special education are publicly reported, like 1 those in 
Table 1, discussions about "Bow many of those students?" should 
be included in neighborhood schools, site restructJring, and 
systemwide reforms wi 11 be easy to answer. All m@8fUl 811. 

In a few states, the celebration is going on in earnest. 
For example, Kentucky has 'demonstrated that it can. include 
students wi·th disabi 1 i ties in its statewide system of assessments 
<,md report·s. Of all students with disabilities, 98i.'patrticipate 
in . the assessments provided to' nondisabled st:udenlts. The 
remalnlng students participate in alternative ~ortfolio 
assessments which allow students to demonstrate their ed~cational 
competence through real life activities such as using bommunity 
supports, maintaining friendships with .nondisabled peers, 
demonstrating actual work experiences, and communicating with 
peers. 

Many of the nation's 80,000 schools and almost 15,000 school 
districts are developing some type of local education\: reform. 
Districts developing education reform to improve all, students' 
learning and a.c.hieve the Nationa.1 Education Goals, arel fr)cusing 



on five interrelated systemwide components: 

Setting goals andlor standards for all siuctenrs; 

Establishing 'curricula directly related to those 
goals andlorstandards; 

.. 
Using high quality educational material relevrnt 
to the curricula; 

Instituting prbfessional development programs to 
emabte a range .ofeducation staff to understand 
the c~rricula and to learn effective ways of 
instructing students; and 

• 	 Creating and implementing student ~ssessment systems 
based directly on the curricula. I· 

Of the many school districts attempting to includ1 ~tudents who receive special education into statewide assessments and 
progress reports, a few arenoteable: Pittsburgh, PendsYlvania; 
Johnson CitY,New York; and San Diego, Ca.liforniaJ These 
districts are noteworthy because they are dev~loPingJstandards 
for all students at each grade level. The standards ~nclude a 
clear vision of the types of knowledge, abilities, And skills " 
students need when they·graduate. This V1S10n providJs a clear 
direction for decisions about curriculum and indtruction~ 
professional development, and assessment. Pittsburg~, Johnson 
City, and San Diego possess a clear focus on lea~n~ng ~nd a 
desire to mak.e changes, ei ther in i ndivi.dUal teac.her a~proac~es 
or in district policies, to help all students achieve .. 

As the' next decade's wave of national· education reform 
proposals are be.ing developed·(e.g .• techI).ology in thEi schools) 
and considered. (e:g., youth apprenticeship) pol icymiikers must 
remember to include all students who receive special (education 
services. There are clear signs that this 

. 
is happening. . . 	 , 

New rules which require the coordination. of H ad Start 
programs with Part H special education programs'have Irecentl Y 
taken effect. President Clinton's Q2.~.!.~_~2Q2.:..__~9~~~t!?.:...~!!!~!:.!~~ 
!}SE (S.USO) reform proposal contains specific provisiohs which 
reflect a commitment to include ali children and ~outh who 
receive ,special education· into the forefront of Inational 

::~~a=~~~ai~f~~:~~;'r C:!~i~:!:~:~t .reforms and reaut~T·ations 

If the reauthorizating legislation for the Office· of 
EducationalRese~rch and Improvement paralells Goals 2dlao. Ih~ 
~~Ei 09!1_gg!J£~Ei.2!!__~22:1!__E~E2!:~__2f_12.21__ wi 11 . inc 1~de data. 
similar to those publ is-hed . for students who are in I regular 
education. If not, students who 'receive special education are 
not yet held high i n p~b1ic esteem and are not yet a part of 
America's ongo'ng national consciousness. 

. , 
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POINT ;;2: 

Effective inc~usionary education is ·.a· matte I of firm 
commitment to basic principles,specifically Least Restrictive 
Environment (LRE).' ~RE was intended to inspire people Ito discard 
untenable predispositions about students' educational 11acements. 

For 4.8 million children and youths in America w1ho receive 
special educa.tion and related. services the degree of programming 
in neighborhood public schools varies in many ways. It ranges 
from one geographic loc.ation to another. Alaska serves 99.83'7. of 
all of it~ students in neighborhood public schools; the District 
of Columbia serves 76.43'. of all of its students in neitghborhood 

publ ie schools. .' . .' . I 
Programming in. neighborhood public schools alro varies 

between geographic locations based, on student. disabq ity group 
labels. New Mexico serves ~1.5% of its students with multiple 
disabilities: in neighborhood public. schools. while INew York 
serves 35.84%. of its students with multiple disabilities in 
neighborhood publ Ie schools. . I. 

How can we tell if, incl,;!sionary education is worki,g well in 
terms of student. ,!utcomes? One way is by clustering and 
comparing publicly.reported inclusion rates and graduadon rates 
for aliSO states, Puerto Rico, and the District of Columbia. 
When we do this we learn: 

TABLE 2 
.1990 lndicators 

Average '7•. Average "1. ". 
Inclusion Graduation 

II OF STATES! 
. TERRITORIES 

6 86.1 57.2 

17 93.3 55.3 

20 96.7 58.5 

9 96.2 69.5 

NATIONAL 93.2 57.0 

The roost striking detai 1 about Table 2 data is .the comp,rison of 
1990 Indicators between the "6" and "9" states/teHijritories. 
categories. There is a ]4% increase' in the averag~ rate of 
inclusion (Le q 86.1'7. to 93.27.), and a 12"1. increase in the 
average graduation rate. for students who· ree.eive speciai 
educat:i on (i. e.. 57.27. to 69.5'.). 

Judging; from' the data . in Table". 2, 



inclusionary education appears to be working weq· and where 
graduat'ion rates are higher on average are: Alabam<i. Alaska, 
Hawaii, Idaho, Mississippi, Montana, New Mexico, 1exas, and 
Wisconsin. If we check 1989 data for the same 9.statJs, we fi.nd 
that rates of inclusion and graduation are qui te simi IJr.· . 

What' factors account for states' rates of inclusion and 
graduation? . One pre,-:iously unexplored factor may . help explain 
such variations. Sta.te-to-sta.te or regional varilations in 
compl iance Wi·th LRE mandates may account for differencels in rates 
of inclusion and/or graduation? It is hard to ve!Cify this 
relationship, at the national level qecause moni tloring and 
compl iance data are' not yet';' standardized. for all 
states/territories. Nevertheless, th~re may b~ enough existing 
information to allow us to ta,ke a first look. A.preliminary 
analysis of federal compliance reports from April,\1989 to 
'February, 1992 - covering 26 states and territories -reveal s: 

~. 2~ di~c~~te instances when spe~ific studen~ 1 . 
. 	 dlSablllty gronps were automatlcally placed by 

local school districts' in segregated classes 
and! or segregated school S; 

* 15 of 20 (75%) of those instances when those same , 	 I 

stlJde-nt~ wer~ "excl\uded from .neighborhood publ ic 
schools at 2x to 4x greater rates than statew~de 
average rates of exclUSion; and 

'" 12 of 20 (60'7.) of those instances when 1ower 
graduation rates were reported for students wrto 
were automatica'lly segregated when comparedtd 
students 	who \lere not segl~egated wi th in .those 
same states. 

There is obvio~sly much more work tha.t needs to be donr in this 
area· ,of public education. But perhaps this hint at a 
relationship between inclusionary education, compliapce with 
federal mandates, and student outcomes w.i 11 encourage future 
effort. 

There is ample- anecdotal information about siccesSful 
examples of inciusionary ediucation across the age span. . 

lES1~~l2£~[l__E[~~£~£ol_E£~j~~~. In Arkansas, a firm c~mmitment 
to LRE mandates and the spirit of collaboration have taRen ,root. 
In 1987 •. Project.KIDS was initiated' by the Associa·Jion for 
Retarded Citizens (ARC) through a Developmental DisAbilities 
Planning Council grant, focusing on providing integrated ~reschool 
experiences for childre~ wit~ developmental disabiliti9*' birth 
through five years old. The project provides pI-acements into 
cooperating day care centers and offers ongoing, dechniqal 
assistance to these <;::enter staff. In suppor,t: of the iJcreaSing 
success of Project KIDS. the ARC of Arkansas has also deJeloped a 
BosPitalitypr()gra.m·topro~ide families. with needed time \together 

. i . 
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away fro'm home. 

In21~~i~g~rl~_gl~ill~~!~l_E~K~~ill~' . In Forest Lake, ~innesota a 
collaborative university-school district relationship established 
the Achieving Membership Pr?gralilt. The Program began b~ returning 
three students with disabilities to their home school, Scandia 
Elementary, beginning in the 1990-1991 schoo.! year. III the 1992
1993 school y~ar, five other ~le~entary schools in the Forest 
Lake Distric,t are now welcoming students with severe d~sabi1ities 
into general education, classes. Annual activities whdch support 
this growing collaborative relationship include; 'InteJration and 
socii'J.1 network checkli.sts. for each student; peer obdervations; 

. peer, parent. a,nd support 'staff interviews; . stageSJ\Of-C,Oncern 
questionnaires; ongoing training. opportunities; and, monthly 
updates about achievements from the program. [ , 

In Freder~ck, Maryland a bold new step was take in 1992 
~i~h.the ope~ing of TWin.rid~e :lement.ary Sc~ooL FOllbl.Wing its 
InItIal deSIgn plans, Tvnnrldge ,staff Inc.1ude neIghborhood 
children with special education needs into regular classrooms 
with necessary aids and suppor~s. Twinridge's inblusionary 
education program serves children with a diverse rangel of needs 
from kindergarten to grade five. Twinridge is gearing up for its 
next year of operation du~ing 1993-1994, and there i~ ~very sign 
that the program's momentum and the school's staff are fueled for 
a second year of success. I 
IllSl~~i~ll~~x_I£~ll~i!i2ll_Er2K£~ill~' In Nashua, New Hamfshire the 
publ ic school syste'm has demonstrated a progressive commitment to 
an inclusionary educational system -~ at the seco~dar~ level -
which is paired with the notion of natural supports in the 
workplace. Like its counterparts at the state lev~l. Nashua 
County agencies of General and Special Education, Vocational 
Education, and Vocational Rehabilitation have Ideveloped 
interagency agreements regarding youth in transition from school
to-work. These agencies are developing common admirlistrative 
procedures, a common data base, and a common vision fdr quality 
jobs for all graduates. In addition, generic \community 
organizations such as the Rotary. Chamber of 'Commerce, Family 
SUPP9rt Council, and Town Cduncil are ali working wit~ a local 
transition/employment consortium to support the dis9rict-wide 
commitment to inclusionary education at the secondary level. 

The year 1993 may be the most promising time, for children 
and youth who are entitled to special, education in America. 
"Putting People First" may be ' the most accurate phrase used to 
describe the spirit with which education leade'rsaret ying to 
pursue the 18-year-old goal of inclusionary education. With the 
impending reauthorization of the IDEA, there is still time to 
make the dream of the '70s a reality in the '90s. 

If not now, when? ... 

Thank you for listening. 
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Ii'ot maintain nuisance'action under MiCbi- was eliminated. To li'mit'the broader action 
ganlawbaSed'upon'diminution'in property" on the case for nuisance, courtsadded:the: 
value due to public' fears .about contamina'-" r~quirement that.3. litigant ,seeking torecov-, 
tion'in general' area:,' " . ' er for nuisance must .show a legally cogniza
,':' '," "~,I ",<,,,' ", ",' ,'" ble injUry, requiring proof of'a significant: 

''(.Ailk'in's':· 'v"':ThomasSolveni' Co:; interferenc,e with·tlie use ahdenjoyment of 
MichSupCt; No: 88897;7J?8/92)' ';: . ' land, Although inuch, corifus ion , has' arisen' 
,," ',! ':-, i,·,. :' ,'" >, , ", , ,'J. because'df·the failiire'to d.is'cern that injury 
,.,A group : o(rhomeo~l)~r~. claim ,that.,a, 

solvent "cpmpany ,<:ontan:tina~e~ ,so,il ,I,'l!.nd, 
gi'Ol-!nd ~ater ,inthe,viciqity of ' their hopl~.s, 
t~r01,lgh~p~ ..~isch!lrge, of toxic ,chemicals 
a1,ld inliu~tria!.-waste" Ac~r~ing to ,exJ'C!ns , 
on both sides, .the contamination has ,not, 
reached, and will-not reach the ho'm'e'o'wn'ers" 

. ", . 
land"The group nevertheless.c1aims that the:, 
c()niaminatioil: of'heighboring land '·has ad:.. 
v,erse,ly, affected' the, value ,of thei,r homes., 

, They lJ.rgu~ ,thaLt~.e court ~hould impose 
li.apilityon,the'solvent c,ompany for.any'loss 
in property 'vaI.u~ due: to public conccf.!l 

'- ... ,'.', hi' 

. Historically, .Michigan. hasrecogriized. 
twodistinctversions-ofmiisance:public and, 
privatte nui.~aiic~, A:.p-rivafte nUti~a:n.ce~'itS, a: 
non- respassory mvaslOn 0 ano ner S 10 er
est in';the ptiyate'use 'and 'enjoyment of land, 
It. evolv~d !is 'a doctrine toresolve c~!1fti.cts, 
between ,neighboring larid,.uses. The,' gist, of, 
the action' is an interference'withthe,occu" 
pa,tl'on' or use, o,f lan'd or an I'nlerceren'c'e','wI'th' 

I' 

seryhudes relating;to ,and. There are co~rit~, 
,less ways t!>interfere ,with the use:" and, 

gro,,und wate,r in,ay'.,', de'pe"ndl'ng on, the r'a'c,ts, 

constitute a pui:llicor private nllisance.:!, " 
, According to tile, Restate1!lfni 'Of :rorts' 
(Second), Section 82ID-F; an actor is sub
ject to liability for 'private nuisance' fo~."a 
non-trespassory;inhsion ·of another's>'iritt;r~ 
est in-the private use1alld erijoymentof land 
if (a) the' other 'has ·prop«rty:i"ights·and. 
privileges'inrespecfto'the use orenj<?yment' 
. 't' " 'h' (b) h' . "I'C
In erlereu~lt,-, t e mvaslOn resu ts'm 
significant harmr·(c)· the actor's, conduct. is 

' I' f'th ' '.: 'd'(d) th ,fthe Iega cause 0 e InvaSlon,'an , e 
iiiviision'is eitlier l (i) intentional and unrea:t~ 
sortable; or, (ii). unintentional' and otherwise'. 
actionableunder:,the 'rules, goverriing"liabil~ 
ity for negligeilt,:teckless, or ultrahazardous· 
conduct'. 'Once'the general standards have' 
been' stated, ho~ever, application:, to' any 
given set of facts:is problematic.; , ;" ,'", 

The crux of tlii hoffiJowners"eomplairii is 
tha~ 'publicitY-cOncerning' t~e ,coni'a'mination 
of grou1,ld~at~r:in :t~e area (althougp:'con., 
cededly not theirJground '!Vater) ,caused dim-

and 'damage are differ'ent concepts, anint~r~ 
ference that is notsubStaniiiil 'and unreason
able does",not give' rise to. an ',action for 
damages ag,ainsqh:~,'person caus,in,g .it,d~'in-

' ' 'b e" S d h' ....' h'l..

nu:m!l:sque'mJuna. ,tate,< o,t e~wlse;)!Y IC?' 
nuisanceOmaybe.prei:licated on~he,conduc
of·a defendanf t~at .,c~use's qierital~im~oy 
ance, it will notaniount:' to ,il' suosiantial,' I" , .',," , " '.. , ,',,' .,)' , , .,. 

, 

a bout C9ntammanfs'lil ,t egenera area,:' ···.Nuisance an the' case, involved the cOm. 

injury unless tlie.annoyance, is:,significanl 
and..the.interferenceis :umeasonable in~the 
sense that itwould.be unreasonable>toper
mit the defendant to cause such an amount· 
f h ' . h '. , C -.. ' "',0 arm;wlt out ..,paymg'lopt. ·,r.,,'· i'·,',· 

' J'o'y"me'n't, of ,Iand,"a'n'd the'" po'Ilutl'o'n" ','of.' ,~,!>u ." a,n ,~ctlon' ,I,e.:, As a· part-o -,J IS~'en f I I d d h 

mon I~w~s' attempt ,to ensure, accommoda
tion betw~en' conHjctirig\lses of<adj~ining. 
'property: ,Becaus~' the, doctri,!lesoughtito;. 
acknowledge the right of ,both the property 
owner to carry out a particlllar·use. al,ld ,th.~ • 
neighbor:wl,iose: properW, or use and:.enjoy-, 
m!!nt ,6f;,property might be' ihju,r"e,d, by, the 

use"de n:tinimis annoyanc.es,were,not act,ion"
biOI ~ bt f I't r" ' 

~ith')h~:~Stt~nd~:nj~:~~~t ,,~f ~~r~;e~~~, 
Id 'r' f h' 

, s~heJTIe"courts: r!!quen~ Y c;ollcu e, . ..t !it,.dill)inuti~n in prop,erty, yaluesalone constj,~
lutes: damnum absque injuda. ,." ,r .The homeo.wiiers have, ,stipuhlted the ~is~, 
missal.of a,I1 clairrisexcept thos~prediCated, asser(lt~at' sh~ ~a~,.<?rShoHid hav.i:, beeq,in 
upOn, an'alleged depreciation in the,ma'rket, th~' qlassr~Il)' d~ring 't,he"'ti,me of the '~~ts 
value·o(.,the property oecause "of: ,the un.'- compl~ined 'of and either) heard or should 
founded· fears of, purchasers, Th,e' fad that h'ave. Heard th~incidents 'taking place, One 
the. hoineownersmake no claim for relief plainti'ff'aversdiat:she" ibId' the school's 
ari~ing' out of thekowrl fears, illustrah:is "the , assista!nt,director; 'but'tht;director l:Iidno't 

".. '. ..' take fic',tio'nto, correc't t"'e"sl'tua' tl;on.1 Basedpoint thar'the coiri'pany's ,activities have not ,: n 
in,'t,e,' rfeJ:ed,'wi~h, 'ih,<;:ir use ,~nd en,·j0y.men" t.o,f .. legations,' Hie" complaint: asserts 

- violat of,'p'iaihtiffs"civil'rig'i1ts tillder"42'property, " ' ," , ,,'.'," " 
, P~o'pe, riy. depn:cili'tion' alo"n~" is,' ,i.n,'s,'u..!fic.ient l:JSC 1983 and +98 5(3) by"; the 'sCliool"dis:" 

to.constitute a nuisance.',A cause of action trict, t6achers;aiid'riamed;offiCials:' , " , 
for' nuisa~~emay' not be b~s.eifo~ \infound<: Th'e.I' di,st,rict .: ~ouft 'h~!J(' thaX a': sPr~ial: 
e~ fear~" Just as the, dey'~lopment .of, nui~.' custodial relationship between plaintiffs and 
sance, on the case responded ,to the limita" the' school defen'danis 'was' ~stablished by 
tions of. trespass, by recognizirig a: c'aus~of vi~tue :of th~ schooi's cOlhr¥lsory a:ti~~~anc~ 
action;he'n there was dam'age, ,but .not laws; Treating .~ri a!firrPati.~econstitijtiona\ 
'injuf,r amounting to use/the modern forinu- duty or the part of'the schqoldefendants, tp 
lation'~ of 'nuisance' in . fact/ackno\Viedges: 'p~ote~~t\!eplajntit!s f~0'!l"th~type~, of actS 
changing,~!>nditions' by 'declining to reeog-':, commitfed by. thestuderit' :defendants:'. It 
nize.,a cause 'ofa'ctionwhere' damage'an& 

'inution in the value of their property.' Tijis: ,injur'y'a;'~', boi~:predicated::~ri~;unfo'und.ed· 
theory' cannot" form'the "basis 'of recovery", feat of'third :parties'and.depreciat'es·"proper~ 
becaus~' negative jmblicity, resldtirig in uno', tyvalues):',~,.·" ,~:'. . :,' .," ',> 
founded' fear about dangers ,in the vicinity, The homeowners"do not contend thaf the 
of tpe property does not Constitute a signifi"' cOnditioncreate<[ by, the conipany' causes 
~ant interference with }heuse 'and e~j~y': tlj~rr.i}~llr"or anxiet~. ~hu~, .n0,t0nly:have 

.,ment·of·land. "', .' '" . ., J they noL,alleged slglllficanL.mterference 
., Examination orihe tiis'toric development'" witti,their' ,use, and. enjoyment of' proPerty,. 
of nuis~nce law"~dps c1a~ify;)he; ,fa,.!ac~; tliey; dQ" nor here. posit any, i~terr~r~n,ce, 8,t 
underlymg the homeowners theory. As the all:,..-B9yle•. J. "",. ::. ,'. "'. 
dqctrine' of, trespass ,was. grad,ually • trans! .~toncurrenc~. I .. agree:, ,with ; 'ihe: :'j.esul i' 
~uted into the,~ction 'upon the JcaSi.' for: reilched, by'fhe majority . .:....,.Riley, J. 
nuisance: 'ihe requiremenLthat'the i~juryDissent:',The homeowners 'should ·be ai~ 
ihvolve' e'~iry !lhci~ ,the.' <:oinplainant;~ land lo~ed to' recoye'r qamages' in' nuisa!1ce 'on 

',; " . f ,c' ~t' . • .,). " I • • ' r' 

probfsl introduced'at a ti"ial'tenoing io sh9w 
that' vhe 'company' actually 'contamina'ted 
soil arM ground wa.ter in the 'rieighborhoOd;' 
that the market per~eption of· the~alueo'f: 
their Homes was"actually adversely affected 
br tht contamination, and' 'thus th~ir, loss>, 
was dusaUy:rehited 'to: tlie companfs con:' 

du<t: ibe';". ":.~~~~.:,"ig~,,~. '. ':, 
.~. , I.' ':"" '. ~,~ . j 

I: ,', "'.":' J', ,:' ": ',' .. ,' 'J • ' \ • 
~chopls andttpll~gef);, 

,C ,; • ,,','." "C" >,<•. 
Pl!~U1C SCHOOLS"'":" '.> '.' ':11: :: ':',: 

" State compulSOry schooi' attendance laws 
do:not, sorestmin;students~ ,Personal Uberty' 
as)o I,create' speciai/~us(o'd.ial ~ f~l~ti~iis~p 
betw,een schools,and.studentslthat gives rise. 
to 'FoU'rteenth Amendment duty ofschoolS.to .,., ", ," "',",, . ,(
p~otecf st~e?ts/~?!:D.,~a~m~,: . ,:" ~,., ' , 

, (D,R. v, Middle Bucks, Area Vocational 
Technkal Schooi,CA 3"(en banc);No:,'91: 
11,,36,8"/ll/9,.2;,S.e,e" 60.' ~,',.w.,,," 2.4.3,0, )",- '", ',',; ',', 

1 '. 
T~o female ~igh SCliQoI..stuQeIit{allege,

that's~vefal:m~le'st!ld~,l\tl(jri ,a graphic'a:rt~: 
chi'ss p'~ysica!ly;v~ibally, :and se~ually m,Q: 
Ii:ste,d Ithein: Tpis c.oit,·ducU~ok; pl*ce p'r'i
. , 'I " 'th'" '" b' th ., , " d "d k'

marl~LI!l",,~,~!l.I,~ex:,~,,_,r?pn:t.,an a, a,r,"~' 
ro,olQ,'l.b!>th'.' <?L wh,lc/iwyre p,art, :; of. ,t~e',
g~~phiC ar,ts ~I,~s.~t..C!Q.rri, :Rp(\,~f th~Aef<;:~:
d t I student tach th' han s,a""",:,e;;:,e,r,,:'i:~,s 1(1, ~grap,lc,

t I 0 d th t f lhaq,.C:,N~rfJ r:n, .,~f1~g. :J, ,}~~ 0 ." ec~~~ 
duc,t I? gue~t,19n: Tne pl~,I~ttffs90,n~~,c1al:~ 
to have mformed her of the molestatIOn but 

f9u~dltpadhe :exi,stertce.;'~f tpi/affir.n!aii~e 
di!ty' ~o a~~ wa~:cOril'pl~m~rite<;tby 'p;~nns~~~
v~~l1f Ilaw, ,wh~ch, ~~y~s,~fhQPI,:.'()ITif1~ls.}~ 
I~ ~arentls: standlr:tg :,~o;,·tllkeany'actl~!1 
necl::s.s!l-ryt?:p~!!v~n~pi,s?iRljnary ip.fr,actiql'l~ 
al!~ e4uc~tlonallydlsJup-tl,:-:e. behavl(~r. N~v~ 
erth~!~ss, the court cOl'!c.Il!~ed'~hat tlie <:om
pl~int~ flliled to~ ~lIege's~fficient 'kQ9wledg~ 
on, t~rP,art o,f. theschQ!>I..defeJ;ldams'. to 
c~arg~ them' wit~ ·tpe r~~uisite rec~.les,s. i,h~ 
dltre:.~ilce, to, pla,mt~lfs'r!ght~.tq,s!lpport.a 
~ect16::' 1.~83 Clalm.~: '. ~ ;',;,': : ' '..,!.1: ;, 
':.While~the plaintiffs ,apP'eal, on, fhe~gro~nd 

that the ~istrict <:o\\rt, itijp,erJTIi~si~lynat~ 
rowed' their allegations '!)yfo'cusing: on the 

',.. .... ,,~ .. . '. , t' • 
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school olliciiiis' awareness of the sexuaJmi~- ',,"ublic p;priv~t~ sch60ls;or, in, a ~ocational-': 
conduct; the defendants asse'rt that the dis~ t,echnic~l,schooLPartlnts r~mtlin the pr,ima
trict :court can be affirmed' on thegrouni!, rycaretakers:, By requiring the plaintiff$ to 
that no :special relationship o{ronstitution,lil, 
proportion existed between plail,ltiffsand, 
the scliool defendants. " 

, /JeSh-aney v,Winnebago County Dept. of 
Social Sciences, 489 u.s: 189, 51 L W 4218' 
(1989), declined to impose a duty upon a 
state to protect the life, liberty, or property 
of a citizen from deprivations by private 
actors absent the existence of a special rela
tionship; QeShaney involved the state's re7 
peated receipt of reports of abuse of a minor 
by his father and the state's failure. not
withstanding these reports,' to remove the 
child from his father's custody. The court 
stated that as a general' matter a state's 
failure'to protect an individual against pri
vateviolence does riot constitute a violation 
of the, D'~e PrOCess Claus'e, ' ' 

Th~courtdid a'~kriowledge;nowever, that 
in certain limited circumstances ihe Consti
tution impOsed upon, th~ state affirmati~e' 'between the state and foster children drises 
duties of care and protection. In, Estelle' v, ou't (If the state's, affirmative act in fi~ding 
Gamble;,~29,~J.S,; ?7(1916), th~5?~rthdd ; the children a.n~ ,placing t~e~ with s,tate
that the state~, had an,' affirmative duty to' ,approved famlhes: The chIld s "place~ent
p.rovi4~ 'adequat,e ~~difal crar'e ~or.)riso9.~~i.Jenders him or her depen~eritupOnl the 
slq~e,}n<:,a.~c~nittol)pr~vep!~:an 1'!9},ate frpm~' st~te; thro~gh t~e :foster falJ11ly, to,!11eetthe 
carlnglor hlm~e,lLThe courteJ!:~~nde,9:the ,childs baSIC needs:"" c .j., '"I 

Estelle e1t,ceptionfrPITI the EightQ ,Amel'!d~' \Students; on the oth~r han4; donot de~, 

at~el].d assigned' classes as part of"their ;high 
school edllclltional program, and authpriz~ 
ing' officia.ls"toengage in!.Ii~ciplinarY.Jcori. 
trol over the students; the school defendants 
did riot restrict their freedom to the extent 
that they were prevented from meeting th~ir 
basic needs, Thus, the defendants'authprity 
over them during the school day cannot be, 
said to create the type of physical cu~tody 
necessary to bring it within the special :rela
tionship noted in DeShaney, particularly 
when their channels for outside commuhica

' tion were not totally closed. ! 
, Some courts have imposed a constitution
'al duty to protect foster children by an~logy 

to involuntarily institutionalized individuals, 
,Although the situation of a public s~hool 
, child is closer to that of a foster child Ithan 
,to an institutionalized person, the foster 
care analogy is not decisive. A relationship 

m~nt,c~ntfxt-'t,?'~'toyr~e~~:U(A,I~en4i1j~n~ 'p~n~'upon the schools to"pro.videfor~heir: "8(10!9~)\";.",,,,:',,,·:: .. " ,": ,: 
due pr~ss',clalm m. YoungberKY, R,oTJ1eo;' baSIC human needs. I;!yen d)jrmg the school' ~'::rhe.lnfa~t pl~i,iltiff was' born, at a hospitli!.i 
451 U ;S,. ,301' (I,982); i!1vplviitginvolunta~,-.. day, parents or others remain,la: child~~ pri!' owri,edand ,opera,ted: by th,e United ,States. ; 
ily 'co~lTlittf!( ine~tal patients. ,Df!~haney inary caretakers anddecisionmaker~.'l1enn- As a r~sult 'of physicians'neglig~n,ce, the;, 
left open *~: po~;si,bility tqat, the' duty, o)\'.ed sylvania's compulsory attendance. law.: dec infant'suffered brain damage; cerebral pal
by a sti1~e to p'risoner~ an~)he institutiona~ mands only that parents ensure, thatjh~ir, sy;' with spastic quadra pl~giii: and deyelop;:1 
Bied /nay, alsO be owed, to, otht,:r categories· child:'-"receive an' appropriaty "educ~tiOlli';-:' lli'erHaf'dela:{:He will require, constant' ai~h 
of persorisin,custq<ly: by means of 'sin'iilar ,Thus;: the relationship: between, foste(Jchik ,anq therapY'for the rest ,of'his life.,' " , " 

. 
: ~" 

restrairits)m'personaFlibertY., """,,, dren and publicscnoohtudeiHsis notteon
;~,Our.~lIrthas 'rei~ D¢Sha~~y as ~rimar- trolling her~:;,' ' " ,', " "::).,,
ily set,ti)ig 9u(a testaf pnysi(:al custooy" In' ' Our position tha~ no 'spe~ia]rela,~io~s~ip 
PhiI.~iJelph'i(L ,Police' ,& Fir~, AsS:n' jor. ba~ed uppn a restraint of libcrty:exists'ihere 
HimiJicappeiJ Chl(4re,n v" fh,IaiJelphjai~46 is in' accord with the only" otlier ap~,ellate 
F2d }56, ,51,LW . 26~2' (~A, 3',1989),,,th<; ;~, case· to directly cO,nfront, this issue to~~te: 
issue was .whethe'nhe state:could, bi: held' J,O. v. Alton, Community Unit School Dis't, 
lillble, for withdra~ing:voca:tional and/su";: 11, 909F2<i.267. (CA 11990k': ,;;~, "a,: tru~i:'fu~d ,m~n~ge4\ )ya, ,third' p,a,rty j 
port 'serkicesprqvided in a'daily piograrri' for ", Wet readplliiitt1ffs" airiended'compl~ints' 
me~hilly' handi,eapped children. VIe refH~ed:,,:, to assert, a theory: of cons tit uti,ona! lhlbilify 
to, expan~ tile .Estelle.-rollilgberi(~x.ception-, that is viabl¢'i.,'everi 'in, :the' absence ihr ato ~hcis(;{ children s,i'nc,e it was,impossible to, special relationship'duty, In Stoneki~g·v.," 
fin'~' an affir¢a'tiv~ du~y; to protectthe,me,n-, BradforiJ Art:a, S.~hooI Distric,!, 882il F2d' 
tally reiardedliving at Iio,ine. :~:, ,:', ,", ''': 720, 58 LW, 2135 (CAJ.1989); this court 

The' plaintiffs arg~e, that; unlik~' toe:, recognized that ~'tate defeil'da~ts rna'): be 
plaintif!s.iri'phiiaiJe!phia"Ponc~ ~hoc~ose" held l,ia~le,Jor d"elibe:ate!y.an? recklfssly 
to receive state services, tht;y,were reqUired "cstabhshmg,,'and ,mamtammg' a custom, 
by law to at.tend school and't,h¢refore 'were" practiCe; or, P?licy that ca~sed; harm 1~0 a 

p~otect ~~ig~Jd by~the 's'pccial re;ationsnip I ' 

thliLarises, between' vuhicrable school chil-' , 
dr~n and: t~eir': pu~I!S sciiool~)~Slov}ter.cl 
C,l" Mansmann; SClrlca,:and Nyga~rd; JJ. , 

Dissent. The unique circums'tancetfof this" 
case imposed ',a constituti,o'lal d:uty .onthe'" 
school to protect the students' li~rty inter-} 
ests for a combination of reasons: state law:, 
compelled,the student to' aUeriaschool; the! 
student, by reason 'of her disability, lacked;' 
th,e mental capacity for inatllre judgment;; 
and the' school took affi'rmative steps to: 
confine the student to situations where she, 
was physically thteatened>-Becker, l, 

United States 

FEDERAL TORT CLAIMS' ACT-

F~deral distriet cou~t has inherent author- ' 
ity to order th~t damages payable under: 
Federal Tort Claims Act to disabled child be , 
paid ,in Jorm oHully, 'reverSionary trust if it i 

is in child's tiest' inten;st t~~ d~ ~o, provided ' 
that government's obligatioil ,eeasesupon' 
payment of ~x~ lump sum to fUnd,tr!lst,'" ;; 

'" ;,' '.\' "" : 

(Ifulf'i.v;' u.s.,,' CAlO; No: 91-5091" 

The!:goV:~r~ment admitted'iiability. The,f, 
district:'- court awarded the' infant over $8 
m'iIlion for', medicaCserYices., an'{ support, i 
fund mamig'ement,',!osf:wages ard, imp~ir-: 

'rhen(of earning capacity, and pain: and' 
suffering:, Th~ CPUlt' instructed ,that' th~ I ' 

'damages awarded to th'e'iiifantbe placed in: ' 

trustee,:' The court: wanted "to': ,estabhsli, a ' ," 
tiust" tha't; yV'oul,d rev!!it fl\lly;Jo )~e 'goye,rn~ i:' 

,ment.. ~pqr' We' i~fa,,!t's, de~,tli,'appart,:ntly i, 
because it,,,wasconcerned ~that the, infant's:' 

' safetyvyoula b~ in'jeopardy it hi,S parents; 
wer~ )o,tecei.ve:thf,tinspel'!t Po~tiqn of ~hi~ ;,' 
damage aW,ar'd" upon his, deatli._ However, I' , 
~he court believ.::d t~at it lac~,~~ power'tO! 
Impose a full reversIOnary prOVISion a~sent~ 
the parents~ consept. ':. ': ,'" 'J 

in the'i;st\lte)",custodyduring' tnt; schooL,st\l~e~t,wheq :~"tea,cher sexually.~ol~steda~; ,_ {n~tead;, the co~rt, im~sed a p'artial re~:, 
"ours, under' the EsteI/e~Youngberg exccp" ' student. ,We stated that nothmg' m! De..,' versionary provision whereoy' if the i~fant:' , 
Hon.The Estelle-Youngberg tYpe' custody , Shaney "suggests that. state offiCials fmay' ",:ere institutional!zed du~ing his life; any: 
rCferredto by, the coliit in DeShaney, how~:_escape,liability arising frof)1.tneirpolifies unspent fun!is, rema,.ining from the damage, ' 
ev~ri sqarply contrasts ~ith" the' plaintiffs', " maintained in, deliberate" indilfe~en~e ,to a~- , award would be divided .at the, time Of his: 
sit,ii~t!or: irL th~~ ,/:a,se, 1'~'~' state:s:o.uty to,: tions,,~ke,1J by their subordin~tes.:: ';N.~ ~,m;_ d~ath"~s foli<?ws: Hi~ :~Ilrviving'pa~en~sor i 
prisoners and m\l,oluntanly cOIl)mltted' pa-:, phaslzed that DeShaney ~as, dlstmg}llsh- "~hls estate would re~elve that percentage' of.\ 
tients 'exists because of the severe, restriction, able because the abuse there, "result~d at " tile remaining trustfundsobtained by divid" 
Of liberty in bothenviron,inents, Insti~ution~, t~eJ{ands,of ,a private actor/,. Vole ~ agree 
alized,persons have no po\O(er to ,pr~vldefor ,wI~h .the ~Istrlet court ,that thiS case' I~cks 
themselves, nor can they seek outSide help' the IInchpm of Stoneking, namely, a VIola
to meet their basiC necds. ' " " 'tion by state act?rs.-:-SeitzJ ' ;! " 

He~e it is the parents who decide whether Dissent, The' plaintiffs have sufficiently 
education wiH take place in thc home, in pled fa~ts alleging a breach ',<)f the duty to 

0148-8139/92/$0+,50 _ 

ing the: infant's age ~t,tlie time of- iristitu;l 
tionalization' by 6~.8, l1is life expectancy at i 
the time of trial. Th'e remainder of the trust: 
asst?ts' would' r,ev'ert, tp:the' gov¥rnment:! 
Thus, the infant's, parents 'potentially would 
receive' an economic benefit upon the' in
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CH.A.D.D. Position on Inclusion 
! 

Adopted by CD.A.D.D. National Board of Directors on May 4, 1993 

- . 

CH.A.D.D. believes that every child in 
America is entitled'to a free and appropriate 

. public education. The needs of many 
children are adequately met through regular 
education. and placement in the regular 
classroom. There are times, however, when 
regular education is not sufficient to ensure 
that all children succeed in school. Access 
to a continuum of special education 
placements and services is especially 
important for man'y children with 
disabilities. This ensures their right to 
receive a free and appropriate public 
education designed to meet their unique 
needs and which facilitates their 
achievement in school. 

There was a time in America when a free 
and appropriate public education was not 
guaranteed by law. Indeed, it was not all 
that long ago that children with lmdetected 
disabilities languished unnoticed in 
classrooms, and parents of children with 
identified disabilities were frequently told 
that their children could not be educated in 
the public schools because no special 
education services were available. TIiat all 
changed with the passage in 1975 ofPublic 
Law 94-142 which CH.A.D.D. considers to 
be a benchmark in meeting the educational 
needs of all children. 

Since renamed the Individuals with 
Disabilities Education Act (IDEA), this 
landmark legislation, among other things, 
mandates: 

• 	 a free and appropriate public education 
in the least restrictive environment 
designed to meet the unique needs of 
children with disabilities; 

• 	 the right to a comprehenSive, multi
disciplinary assesSment; 

• 	 a team approved Individualized 
Education Program (lEP) that includes 
current functioning levels, instructional 
goals, and objectives, placement and 
services decisions, and procedures for 
evaluation of program effectiveness; 

• 	 the availability of a continuum ofspecial 
education services and placements 
appropriate to the child's specific 
learning needs; and 

• 	 procedural safeguards to ensure the 
rights of children with disabilities and 
their parents are protected. 

I 
The principles embodied in the IDEA are 
as valid today as they were W'hen~ P.L. 94
142 was passed eighteen years ago. The 
problems facing the education ofichildren 
with disabilities in public schools are not 
the result ofthe Act, but rather its inbomplete 
implementation. While it may be ltrue that 
there are some children who are being 
excluded from the regular education 
classroom without sufficient rea~on, it is 
equally true that many childrhn with 
attentiondeficitdisorders(ADD)~ndother 
disabilities continue to be denied Jccess to 
an appropriate range of special education 
and related services and settings. II 

We believe that the concept of i~clusion 
should reflect society's commitnient that 
every child be educated in the envitonment 
that is most appropriate to thatIchild's 
identified needs. CH.A.D.D. supports 
inclusion defined as education' which 

'd 	 . I dproVl es access to appropnate support an 
remediation at every level to facilit~te each 
child's ability to participate and ~chieve. 
The environment in which these services 
can best be delivered depends on die needs 
of the individual student. I 

Many children with disabilities are e~ucated 
successfully in 'regular classroo$ with 
appropriate accommodations and sqpports. 
However, others require alternative 
environments to optimize their athieve
ment. CH.A.D.D. supports this continuum 
of services and placements., As st~te and 
federal governments proceed with the 
reform of public education, they must 
ensure that schools continue to be required 
to accommodate to the individual nbeds of 

j 

children with disabilities by providing a 
variety of options in support of the tight of 
each child to a free and appr6priate 
education. I 

I 
Children with attention deficit disorders, 

,like children with other disabilitiJs, can 
exhibit a range ofimpairment, thus re4uiring 
a continuum of educationlil services. For 
some children with attention deficit 
disorders, screening and prer~ferral 
adaptation in the classroom may be ~ll that 
is needed. For others, it will be neces~ary to 
refer for a more c,omprehensive asse~sment 
which could lead to a formalizeil IEP 
process. Children with attention 4eficit 
disorders have diverse needs and will 

I 

require enhanced teacher preparation in 

I, 

identification, as well as the planni~g and 
implementationofa variety ofintervention 
and instructional strategies . 

As Congress debates education reforin, let 
it not lose sight of the integrity ~f the 
principles embodied in IDEA. Specifically, 

, we recommend: ' ! 

• 	 a continued recognition of: the 
importance of the availability :of a 
continuum ofspecial education services 
and placement settings designed to 'meet 
the individual needs of each child with a 
disability; 

• 	 increased monitoring of the manqated , 
practices and procedural protections 
contained within the IDEA to el}Sure 
better compliance with the law; 

• 	 maintenance of the integrity of fun,ding 
streams for special education to el}Sure 
that we do not return to the days when a 
public school could tell a parent lof a 
child with a disability that the school 
cannot "afford" to provide special 
education and related services; 

• 	 a renewed commitment to preser:vice 
and inservice teacher training and staff 
development so that all educators: can 
competently recognize the educational 
needs of all students and, when 
necessary, make appropriate accom
modations and referrals for compre
hensive assessments; and 

• 	 stronger collaboration between regidar 
, and special education teachers. 

Adherence to the principles embodied in 
IDEA will ensure that all children lare 
included in the federal' mandate for a free 
and appropriate public education. We 
welcome the opportunity to continue t6 be 
a part of the education reform movement. 

t 
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PRESS RELEASE MAY 24, 1993 


LEADING CHILDREN'S DISABILITY ADVOCACY GROUP CHALLENGES 


PROPONENTS OF "INCLUSION" TO 


REMAIN TRUE TO PUBLIC LAW 94-142 


Washington, D.C.: Children and Adults with Attention Deficit Disorders (CH.A.D.D.) released 

a statement today that waved a caution flag at the "inclusion" movement in special, 

education. 

1 

"For some advocates of school reform,. 'inclusion' means that every child with ;a 

disability can b~ educated in the regular classroom. CH.A.D.D. considers that a laudable 

goal," said Bonnie Fell, President of CH.A.D.D. "But there are many times when regular 

education is not enough to ensure a child's success in school. Access to a range of special 

education placements and services is critical for many children with disabilities. We want 

to ensure that a continuum of educational services and placement settings remains availabl,e 
, 

in cases where a child's individual needs cannot be met in the regular classroom." 
i . 

The CH.A.D.D. Position Paper on Inclusion, adopted May 4, 1993, states that "whil,e 

it may be true that there are some children who are being excluded from the regulClr 

education classroom without sufficient reason, it is equally true that many children with 

Attention Deficit Disorders (ADD) and other disabilities continue to be denied access to an 

appropriate range of special education and related services." 

The individuals with Disabilities Education Act (IDEA), passed in 1975 as Public Law 

94-142, mandates a free and appropriate public education in the least restrictive environment 
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.. .' )'" 

. '. I 

designed to meet the unique needs of children with disabilities..The law requires that school 
I 

systems make available a continuum of special education services' and placements 

appropriate to the child's specific learning needs. 

"Congress. is again visiting education reform," said Dr. Wade Horn, CH.A;D:D.'~ 
, . ' 	 ·1 

National Executive Directo~.. "CH.A.D~D. urges Congress to maintain the integrity of th~ 

principles embodied in IDEA." Specifically, CH.A.D.D. recommends: 
'" 

o 	 a continued recognition of the importance of. the availability of. a 


continuum of special education services and placement settings; 


o 	 increased monitoring' of mandated practices and procedural 
. I 

protections contained within the "IDEA; 

o 	 . maintenance of the integrity of funding streams for special 
,

education; I . 

o 	 a renewed commitment to pre-service and in-service teacher 


training and staff d~velopment; and 


o 	 stronger collaboration between regular and special education 


teachers. 


Copies 	of the CH.A.D.D. Position Paper On Inclusion are availc;tble. 

CONTACTS: 
'" . 

WADE F. HORN, Ph.D. JEFF ROSENBERG 
National Executive Director Public Relations 
CH.A.D.D. 	 CH.A.D.D.. 

310-948-0599 	 301-540-8189 
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SPECIAL EDUCATION AS A HuMAN AND LEGAL RIGHT 


by Stanley S. Herr* 

INTRODUCTION 

International bodies have long recognized the rights of 

children with disabilities to receive suitable education. Over the 

last 40 years, this right has been firmly enu~ciated in a line of 

UN declarations and covenants. From the Universal Declaration of 

Human Rights (1948) to the Convention on the Rights of Child 

(1990), formulations of the right to special education have become 

more specific and binding in character. 

Legislative developments in many parts of the world now regard 

access to education for the child with a disability as a right, not 

a privilege. In developed nations, statutory frameworks often 

carefully prescribe such a child's right to a free and appropriate 

education. To varying degrees of detail, those laws require due 

consideration of the educational environment least restrictive to 

the particular child's needs, as well as safeguards in identifying, 

assessing, and placing the child recognized as hav~ng special 

educational needs. 

In developing nations, such legal provisions are often 

rudimentary or nonexistent. Countries at different stages of 

economic and political development may seek or adopt laws designed 

to be inclusive of all children with disabilities, while 
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acknowledging that the implementation of such laws is inevitably 

gradual and incomplete. Israel and Czechoslovakia are but two of 

many such examples. 

This chapter offers an overview of a complex and rapidly 

evolving field of social legislation. Part i identifies the main 

sources of international human rights addressing .educational and 

special educational ~equirements of the child with a mental or 

physical disability. Part 2 illustrates the incorporation of such 

rights in national laws by looking at selected case studies. The 

conclusion notes some of the implications of these international 

~nd national experiences for countries around the world. 

I. 	 INTERNATIONAL STANDARDS 

General Human Rights 

The UN adopted the Universal Declaration of Human Rights 

(1948) as a common measure of "achievement for all people and all 

nations," with prescribed rights to be protected by the rule of law 

and by progressive steps of implementation. Article 26 proclaims 

that "everyone has the right to education" and that, at least in 

its elementary stages, it should be free and compulsory. This 

guarantee was cited by a U.S. court in support of the educational 

rights of a teenager (described as "borderline retarded" and 

emotio~ally disturbed) who was denied schooling while waiting trial 

under adult cr iminaI laws (Commonwea I th v. Sadler, 1979). In 

addition to this pledge of universal education, the article is 

significant for its insistence that parents have a right to choose 
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the kind of education given to their child. Other artic'les affirm 

rights to equal protection and freedom from discrimination (art. 7) 

and to a fair h~aring by an impartial tribunal when basic rights 

are at issue (art. 10). 

International covenants as treaties can give legal force to 

the rights agreed to by the signatory parties. An example of this 

standard-setting and implementation p~ocess is the International 

Covenant on Economic, Social, and Cultural Rights (1966). Article 

10 recognizes that families should receive the "widest possible 

protection and assistance," especially when responsible for the 

education and care of dependent children. State parties affirmed 

"the right of everyone to education" and the obligation to make 

primary education compulsory, available and free to all (art. 13). 

The liberty interests of parents and legal guardians to make 

educational choices for their children is also recognized . Although 

the Covenant's rights are subject to the caveat of "available 

resources," treaty nations accept the duty to achieve the full' 

realization of these rights on a progressive basis and to adopt 

legislative measures consistent with these human rights objectives 

(art. 2). 

Disability Rights 

Parents and other advocates for persons with mental 

retardation led the way for the specific inclusion of persons with 

special needs in human rights charters. The Non-Governmental 

Organization (NGO) now known as the International League of 

Societies for Persons with Mental Handicap, promulgated a 
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declaration· in Jerusalem in 1968 that became the basis for the 

united Nations Declaration on the Rights of Mentally Retarded 

Persons (1971). Article 2 of the UN declaration expressly listed 

education as one of the essential rights and services to enable the 

person with mental retardation to develop his or her "ability and 

.maximum potential." 

Educational and equality rights were then extended to persons 

with all types of disabilities. The UN Declaration on the Rights of 

Disabled Persons (1975) enumerated education, along with training, 

rehabilitation and other services, as rights to enable not only 

maximum de~elopment of capabilities and skills, but of the person's 

"social integration or reintegration" (art. 6). Furthering 

integration goals, the Declaration called for measures to foster 

self-reliance, normalization, and fundamental rights equal to their 

"fellow-citizens of the same age." If school-aged children without 

disabilities enjoyed entitlements to public education, it would 

follow that their peers with disabilities should have similar 

access rights. 

Children's Rights 

The UN Declaration on the Rights of the Child (1959) was 

adopted unanimously by the General Assembly. Principle 7 states, 

without exception, that "the child is entitled to receive 

education, which shall be free and compulsory, at least in the 

elementary stages." The child's best interests constitutes the 

"guiding principle" for determining that education, as a matter of 

equal opportunity, should enable the child to become a useful 
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member of society and to develop his or her abilities, judgement, 

and sense of responsibility. Principle 2 promises, "by law and' 

other means," that the child shall have the opportunities for 

mental, physical, moral, spiritual and social deveiopment, while 

Principle 5 makes clear that the child with a disability is 

also entitled to "the special treatment, education and care 

required by his particular condition." 

These rights have now been strengthened and made more concrete 

by a united Nations treaty. The UN Convention on the Rights of the 

Child (1990) requires ratifying nations to recognize the child's 

right to education and the right to habilitative and rehabilitative 

services, including education for 'the child with a disability. 

Artic~e 23 incorporates these services uhder the rubrlc of the 

"right to special care." Such services shall be provided free of 

charge, "whenever possible," and "shall be designed to ensure that 

the disabled child has effective access to and receives education, 

training, health care services, rehabilitation services, 

preparation for employment and recreational opportunities in' a 

manner conducive to the child's achieving the fullest possible 

social integration and individual development ....... (art. 233, 

emphasis added). The right to education is also spelled out under 

'article 28, not only in terms of the familiar guarantees about 

primary education but in encouraging the different forms of 

secondary education, regular school attendance, and vocational 

information and guidance for all children. In framing educational 

programs, ratifying states agree to recognize the diversity of 
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abilities that children present (including development of the 

child's talents and abilities to the child's fullest potential), 

and to respect the values of the child's parents. These 119 states 

must report periodically to the UN committee on the Rights of the 

Child on,the realization of their convention obligations (art. 44). 

The initial reports are due in September 1992 for the first group 

of ratifying states and the Committee (formed 'in February 1991 and 

chaired by Ms. Hoda Badan) will review the reports to ascertain 

national progress in adopting and implementing children's rights. 

Even though its fulfillment will take years of progressive 

implementation, the convention, represents an extraordinary 

consensus of UN members as to the standards and values which 

ratifying states accept as legally binding. 

II. 	 NATIONAL CASE STUDIES 

United States of America 

The United States has a strong tradition of using litigation, 

legislation and child advocacy to secure and defend the rights of 

children with disabilities. The right to a free appropriate 

education for such children offers an excellent case study of this 

interplay of forces. 

Judicial decisions in the early 1970s revealed school 

practices that often excluded, misclassified or inappropriately 

educated children with disabilities or suspected disabilities. 

Mills v. Board of Education of the District of Columbia (1972), a 
I 

class-action precedent based on equal protection, due process and 

statutory grounds, 'ruled that children with physical or mental 
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disabilities were entitled to a suitable publicly supported' 

education. As a matter of constitutional law, the federal district, 

court in Mills held that lack of funds was not an adequate defense: 

and that if sufficient additional funds could not be obtained,: 

public officials would be obligated to spend available funds' 

"equitably in such a manner that no child is entirely excluded from I 

a publicly supported education " (p. 876). Another federal; 

class action , Pennsylvania Association for Retarded Children v.; 

Pennsylvania (1972), produced a statewide consent decree requiring, 

a free program of education and training appropriate to "every 

retarded child." This decree was also noteworthy for its finding 

that the state could no longer deny or postpone a child's education', 
, 

on the basis of presumed ability to profit from instruction. 

The two landmark cases sparked similar right-to-education, 

cases across the country. This advocacy led to a sUbstantial body 

of case law upholding the so-called "zero reject policy" of' 

universal education for all children, regardless of the nature or 

severity of their handicaps (Turnbull, 1986) ..Beside inclusion,; 

court decisions also focused on fairness in identifying and placing: 

children in special education classes, ensuring "mainstream" and,
I 
I 

other least restrictive educational environments appropriate for a 

particular child, and setting minimum standards for the: 

habilitation of children housed in institutions that had previously; 

offered inadequate programs of instruction (Herr, 1983). 

Mills and related cases helped to persuade Congress that a 

national legislative solution was needed. The Education for All 
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Handicapped Children Act [EAHCA] produced that solution: a federal 

grant program to the states conditioned upon assu~anc~s that the 

state educational agency would guarantee "free appropriate public I 

education" at pre-school, elementary and secondary school levels. 

The law required an "individualized education program" that 

included both special instruction to meet the child's unique needs 

and "related services" such as transportation, developmental 

services and other supportive services needed to assist the child 

to benefit from special education. 

The 1975 Act was also notable for its procedural safeguards 

and individually enforceable rights. Due process considerations 

were ~mphasized at every stage of a child's identification, 

evaluation, and placement as a student with a disability. The Act 

mandated that parents receive prior written notice whenever the 

educational agency proposes to initiate or change the child's I 

identification, evaluation, or placement as well as the provision 

of a free appropriate public education. These requirements also 

apply when the agency refuses to take such action requested by the! 

parent, guardi,an or parent surrogate. No child is to lack a 

representative since the state education agency must assign a 

parent surrogate to a child whose parents are unknown or 

unavailable or if the child is a ward of the state. The written 

notice must describe, in language understandable to a memb~r of the 

general public, the proposed action, the reasons for it, the 

evaluation procedure or report relied upon by the agency, and the 

procedural safeguards available to the parents. 
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Procedural safeguards in contested special education matters 

are extensive. The child's parents have an opportunity to examine 

all relevant school records. They are entitled to an independent 

educational evaluation by a qualified examiner not employed by the 

educational agency responsible for their child. If aggrieved by an 

agency decision, they have the opportunity to have a due process 

hearing before an impartial hearing officer. At such a hearing, the 

parents may be accompanied by a lawyer, experts or other advocates. 

They have the right to present evidence; compel the attendance of 

witnesses and cross-examine them; to make oral and written 

arguments; and to receive a written decision and findings of fact. 

If still dissatisfied, the child's representatives can obtain an 

administrative appeal on the state level. After exhausting these 

administrative remedies, representatives can bring a civil action 

in state or federal c.ourt. The court will then receive the 

administrative record, hear any additional evidence that is 

offered, and grant appropriate relief. If the parents or guardians 

are the prevailing parties, that relief can include the payment .of 

their attorneys' . fees, a possibility which acts as a strong 

incentive for educational agencies not to contest weak cases. 

Other hallmarks of American law are its emphasis on the least 

restrictive educational alternatives and non-discrimination in the 

provision of .services to persons with disabilities. Under the 

EAHCA, states must, "to the maximum extent appropriate," ensure 

placement practices that only remove the child from the regular 

educational environment when the severity or nature of the child's 
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disability precludes the satisfactory use of regular classes with 

supplementary aids and services. 

Federal antidiscrimination law incorporates a similar 

,requirement. The Rehabilitation Act (1973) and its accompanying 

regulations bar discrimination by recipients of federal assistance 

-- which includes virtually every public school in the country. Its 

equality and integration goals require that children with 

disabilities receive nonacademic services such as meals and recess 

periods in as integrated a setting as possible, that their 

facilities and services are comparable to those for non-disabled 

students, and that their educations are provided as close to home 

as possible. The Americans with Disabilities Act (1990) extends 

these non-discrimination norms to governmental services as well as 

to public accommodations in the private sector, such as day care 

centers, private schools, adult education centers, and other places 

of education. With strenuous efforts and full implementation over 

time, this Act is expected to lower barriers to the mainstreams of 

American life. 

Although the U. S. Supreme Court has tended to interpret 

disability rights in a conservative fashion, the lower courts and 

Congress continue to be vigorous protectors of children with 

disabilities. This continuing activism is due to the strength and 

sophistication of the disability rights movement and the wide array 

of' class and individual advocacy techniques available to child 

advocates in the field of special education (Herr, 199i). 

In Hendrick Hudson Central School District v. Rowley (1982), 
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the u.s. Supreme Court held that where a deaf.child was achieving 

success in a mainstream classroom, a sign-language interpreter 

would not be required since the Individualized Educational Program 

(IEP) was properly determined, provided some benefit, and the child 

was reasonably· expected to make progress toward the program's 

educational objectives. 

Post-Rowley decisions of the lower courts show, however, that 

judges have used a variety of interpretive techniques to read these 

standards expansively to the advantage of child litigants and their 

parents (Weber, 1990). Furthermore, after the Court weakened the· 

enforcement of disability rights in a decision on state sovereign 

immunity and a decision barring attorneys' fees in special 

education cases, congress.struck back in 1986 with two laws lifting 

the state immunity defense and restoring the rights of prevailing 

.parents to recover attorneys' fees and other litigation costs. In 

recent years, the Court has seemed more accepting of lower court 

activism, for instance, letting stand an award of attorneys' fees 

to parents who prevail in EACHA administrative proceedings (Moore 

v. District of Columbia, 1990) and letting stand an order for , 

compensatory education, in which the trial court awarded a 12-year

old child with a disability thirty months of appropriate education 

at public expense beyond age 21 (the upper age limit of eligibility 

under the Act) because the school district had unreasonably delayed 

the placement (Lester H. v. Gilhool, 1991t. 

In summary, the u.s. has witnessed sUbstantial progress over 

the last two decades through implementation of a legislative 
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framework that generally exceeds international human. rights 

standards. As a result of coordinated legal, parental, and 

professional association advocacy (e.g., Council for Exceptional 

Children, American Association on Mental Retardation), that. 

framework has survived economic recession and conservative 

Presidential administrations. Although the ambitious goals of the 

1975 Act were sometimes undermined by bureaucratic resistance and 

underfunding, the law contributed to transforming special education 

in America (Weber, 1990). On a local level, child advocacy 

techniques of fact finding, negotiation, mediation and litigation 

continue to assure that special educations rights are taken 

seriously, thus narrowing the gap between rhetoric and reality. 

IV. ENGLAND AND WALES 

The British Parliament has mandated "special educational 

,provision" for children with "special educational needs." The 

Education Act [EA] 1981, is the main, but not exclusive source of 

duties. imposed on local education authorities (LEAs) "for securing 

that special educational provision is made for pupils who have 

special educational needs" [§ 2(1)]. Th~ 1981 Act modifies the 

Education Act, 1944, which had imposed duties on LEAs to 

"ascertain" the local children requiring special educational 

treatment under a medical model of examination by a medical 

officer, with the option of an LEA requiring a medical certificate 

for the ttpurpose of securing the attendance of the child at a 

special school." [§ 34 (5) J. The 1981 Act repealed those procedures, 

and substituted a statutory framework of LEA discretion to 
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determine which children with "a learning difficulty which calls 

for special educational provision" are to receive an assessment and 

statement of educational needs, and which are to have their special 

educational needs met more informally. The core provision embodying 

this discretion -- section 7(1) of the EA 1981 -- states that where 

an assessment has be~n mad~, the LEA "shall, if they are·of the 

opinion that they should determine the special educational 

provision that should be made for [the chi~d], make a statement of 

his special educational needs and maintain that statement .... " 
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This two-tier system of special education has provoked 

critical commentary and litigation. Buss (1985) noted that the 

vague statutory definitions and lack of statutory standards for 

classifying childr.en with statements from those without statements 

produced the possibility that a "wider group" of children with 

milder handicaps might be excluded from the statutory protections 

of the statement-recording and implementing processes, while still 

imposing on them a special label and a different form of education. 

Hannon (1982) has criticized the 1981 Act for its "omissions and 

generalities" and for its failure to embody the Warnock Report's 

[the 1978 policy review of the Committee of Inquiry into the 

Education of Handicapped Children] call for clear entitlements for 

the wider group of children who would not have statements of their 

special educational needs. 

Appellate decisions have confirmed the interpretation that 

LEAs have substantial discretion to trigger the statutory 

safeguards of assessment and statement making. In R v. secretary of 

state for Education and science Ex Parte Lashford (1988), the Court 

of Appeal observed that it appeared to be educational policy that 

a statutory statement was not needed if the child's special 

educational needs could be provided in the child's ordinary school. 

In upholding the LEA's refusal to provide a statement and 

residential schooling for a teenage girl with "learning difficulty" 

and "low average ability" who was receiving "a remedial class" in 

an ordinary school, Dillon L.J., questioned the two-tier structure 

of special education in these terms: 
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It is difficult to see why the Act, in 
making provision with respect to children with 
special educational needs, has not simply 
imposed on the local education authorities a 
general duty to assess the special educational 
needs of all children" who have such needs, and 
to make whatever special educational provision 
should be made for the child's needs so 
assessed, if the child's parents were not 
making 'suitable arrangements.' 

This statutory scheme may be designed to avoid the perceived 

burden of requiring special education plans for the less severely 

disabled students who could receive education in ordinary schools. 

As noted in R v. secretary of state for Education and Science Ex 

Parte Edwards (1991), only 2% of the school population receives the 

statutory statement under EA § 7 while a wider group an 

estimated 18% -- are presumed to have their special educational 

needs met by ordinary schools without the Act's formalities. 

For the child with special educational needs that call for a 

statement, the authority must observe certain procedural rights. 

Before an assessment can be made, the parent must be notified of 

the procedure to be followed in making the assessment and the right 

to make representations and submit written evidence. If the LEA on 

the basis of that assessment determines special education provision 

is required, the LEA shall specify that service and arrange for it 

to be made available to the student. 

The duty to mainstream or integrate the student is imposed on 

ordinary schools [i.e., children with special needs in such schools 

should engage, as "reasonably practicable," in school activities 

together with children who do not have special educational needs, 

§ 2(7)] and on LEAs. This latter duty is qualified by" the views of 
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the child's parents, and is conditional on the compatibility of 

integration with the child's receiving the required special 

. education, the "efficient education" of the child's classmates, and 

the "efficient use of resources." The breadth of these conditions 

and the lack of additional resources have led some commentators to 

describe integration as a weak duty under the Act (Kirp, 1982; 

Hannon, 1982). Although some progress towards education in ordinary 

schools has been achieved (at present about 40 per cent of children 

with statements attend such schools), new education laws may reduce 

integration as schools seek to attract higher achieving ~tudents 

and as educational policies favor the most able students over those 

with special education needs or social di.sadvantages (Mittler, 

1992) . 

Parents can participate in the statement-making process and 

challenge statements in several ways. They can submit their views 

and written evidence at the asses~ment and statement-making stages. 

If they disagree with any part of a proposed statement, they may 

arrange one or more meetings with an LEA representative "to discuss 

the relevant advice." If the LEA then determines to modify, leave 

unchanged or make no statement, the parents will receive notice of 

their right to appeal to an appeal committee which has only 

advisory powers, or to the Secretary of State if appealing. from a 

decision to make no statement. If still dissatisfied after an 

appeals committee's opinion, the parents may turn to the Secretary 

of State. Parents of children without statements can request an 

assessment, which will be granted unless the LEA deems it 
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unreasonable. In general, the process is one of extended 

consultation, with some possibility that the Secretary will, after 

consulting .wi~h the LEA, amend the' statement regarding special 

educational provisions. 

Although judicial review is not specifically mentioned in the 

Act, a line of cases reveal the possibilities of limited court 

intervention. For example, R v. Lancashire County' Council Ex Parte 

H (1989) held that intensive speech therapy was a special 

educational provision that could be required under the EA 1981. The 

court concluded that teaching a child with a congenital speech 

deformity to communicate by speech was clearly educational, and 

rejected the LEA's attempts to evade as an "oversight" its own 

statement acknowledging access to individual speech therapy as a 

special educational provision. The LEA nad sought to reclassify 

such therapy as a non-educational provision, which under the 

Education Reform Act 1988 it would not have had a mandatory duty to 

arrange. R v. Secretary of state for Education and science Ex Parte 

Edwards (1991) also resulted in an order in favor' of a child with 

a disability, specifically dyslexia and discalcula. The Court of 

Appeal ruled that the secretary reconsider his affirmance of a 

statement that identified a special educational need (i.e., 

numeracy), but failed to specify the special provision to meet that 
I 

need. 

other cases reveal uncertainties about integration or the 

production of up-to-date statements, but yield no remedy. In R v. 

London Borough of Newham Ex Parte D (1991), the court discovered 
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that the child's assessment was done eight years before and that it 

was "high time" that her needs were reassessed, but ruled that no 

judicial relief could be granted in view of her mother's failure to 

make a timely request for reassessment. Re D fa minor) (1987) is 

remarkable for the evident judicial disapproval of parents who 

sought to assert their rights and oppose their child's residential 

school placement when they felt the child could attend a nearby 

special day school and thus remain, in the court's words, in a 

loving home as "a member of a united and boisterous family." In 

this wardship proceeding, the 'court was unwilling to entertain 

"legalistic arguments based on an enforced compliance by the local 

education authority with its statutory duties," and the appellate 

court echoed these sentiments, urging the father to cooperate with 

the plans for segregated education and to drop litigation that 

under the EA 1981 might have offered an alternat~ve solution to his 

son's special educational needs. 

In summary,· the English system relies on professional' 

discretion with only limited legal interventions. It is a system 

that promises participation for parents, yet results in relatively 

few parents who will contest educational placement decisions and 

less parental involvement than the 1981 Act contemplated. Law 

reform may be part of the remedy, particularly if parents of 

children with special education needs are accorded the legal right 

to opt for ordinary or special school placement. Such a proposal 

is advanced in a recent authoritative report that criticizes 

implementation of the 1981 Act for the long delays in issuing, 
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statements, lack of definitional clarity, lack of national 

guidelines on assessment, and other deficiencies (Audit Commission, 

1992). Better laws, policies and practices may ultimately depend 

upon a change in political climate. To realize that change for 

children with special needs, "determined advocacy will be needed by 

teachers and other professionals, working in partnership with 

families and with the local community" (Mittler, 1992, para. 35). 

CANADA 

Canada is a federal state in which laws on special education 

vary considerably from province to province. Commentators have 

criticized these laws for their lack of precision in defining 

entitlements to special education, let alone appropriate education 

and enforceable rights (MacKay, 1984; Smith, 1981). Furthermore, 

the legal ,right to a free appropriate eduction is not adequately 

protected or subsidized on a· national level·, with one legal 

commentator observing that "(m]uch needs to be changed in our laws 

if Canada is to be true to the ideals to which she has put her name 

in several international undertakings" (Smith, 1980). The Canadian 

Charter of Rights and Freedoms (1982), effective in 1985, has 

roused expectations that constitutionally entrenched guarantees of 

equal protection and due process would lead to judicial enforcement 

of special-education rights. To date, court interpretation of 

statutory or constitutional provisions have not yielded that 

result. 

The law irt ontario has been described as "Canada's boldest 

education initiative" and the "one serious effort to copy the 
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landmark U.S. legislation" (MacKay, 1984, p. 49). The following 

discussion will, therefore, focus on the ontario Education Act, 

1980 (as revised 1990), and its judicial interpretat~on. 

The Act defines "exceptional pupil" as a pupil whose 

"behavioral, communicational, intellectual, physical or multiple 

exceptionalities" are considered by a committ'ee to require the 

pupil's placement, in a special education program. Under the Act, 

the Minister must ensure that "all exceptional children in ontario 

have available to them .•. appropriate special education programs 

and special education services" that are free, as well as provide 

an appeal process permitting parents to challenge the 

appropriateness of their child's special education services." 

The problematic features of the Act are their classifications 

of some children as "trainable retarded" (as distinguished from 

"educable retarded pupils"),· and of other children as "hard to 

serve" pupils determined by a school board to be "unable to profit 

by instruction" offered by a board due to mental or multiple 

handicaps. For the latter category of children, the school board 

need only assist the parent to locate a suitable placement, with 

the actual co~t of such placement paid by the province. 

The Act and accompanying regulations also set up two systems 

of appeal, .one from special education decisions made by the 

Identification, Placement and Review Committee, and one from "hard 

to serve" determinations made by a school committee to a Special 

Education Tribunal. 

Courts have struggled to make sense of the wide obligations 
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imposed on the Minister and the procedural complexities of 

classifying children as eligible for special education. In Thompson 

v. ontario (1988), the court characterized the Act as "far from 

clear" and upheld the school board's power to overturn a "hard to 

serve" committee's decision that the pupil was not hard to serve. 

In Re Dolmage and Muskoka Board of Education (1985), the court 

adopted a "hands-off" approach to the issue of the appropriateness 

of special education and the parent's appeal that their son receive 

a "total communication programme." While commending the parents for 

their zeal on their child's behalf, the court declined to order a 

change in the broad program of special education that the Minister 

had approved in the Act's early years of phased-in implementation. 

During this period, the court opined that the "most appropriate 

placement ... may not only be less than ideal, but may be far less 

than ideal." (po 555). Other cases have. denied parents the right to 

appeal "hard to serve" determinations on the basis that the child 

was not then enrolled in a local school as a·"resident pupil." (Re 

Townsend and Bd.. of Education for Etobicoke, 1986; Re Maw and 

Scarborough Bd. of Education, 1983). One commentator has noted that 

this appeal process is inaccessible to working-class families who 

lack advocacy resources, and that to date even those families with 

lawyers or the support of lobby groups who do. appeal have not been 

successful (Crux, 1989). 

The Canadian Charter of Rights and Freedoms (1982) has been 

hailed as a means of vindicating the rights of persons with 

disabilities. section 15(1) guarantees equality before and under 
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the law and the Itright to the equal protection and equal benefit of 

the law without discrimination" to persons with mental or physical 

disabilities. MacKay (1984) concluded that, along with·human-rights 

statutes, the Charter could lead to U.S.-style judicial 

intervention to ensure rights to appropriate education and equal 

educational opportunities for children with disabilities. 

Cruickshank (1986) also speculated on the use of § 7 (procedural 

fairness) and § 15 (equal protection) to challenge procedural flaws 

in statutes or the exclusion o~ pupils from schools. Although the 

possibilities of stricter scrutiny of ministerial discretion under 

the Charter are significant, to date the one reported' case 

addressing the application of the Canadian Charter to special 

education law declined, with little discussion, to find a § 

violation in the denial of hearing rights to a non-enrol~ed student 

under the ontario Education Amendment Act, 1980 (Maw, 1983). 

However, parents seeking integrated education and relying ori the 

Charter's equality rights have succeeded in obtaining two favorable 

settlements (negotiated on the verge of trial) that permit their 

child to attend a regular classroom with non-disabled peers. These 

victories suggest that the Charter, advocacy and educational 

innvovation can be forces for inclusion (Porter and Richler, 1991). 

Under the impetus of the Charter, the Canadian Human Rights 

Act, 1977 (which proscribes discriminatory practices based on 

disability or other grounds), and international conventions, 

Canadian provinces can review special education laws to make them 

fairer, clearer, and more comprehensive. Such a review would need 

23 


7 



to be assisted by a concerted campaign of advocacy and law reform 

analysis. 

other countries 

In many other regions of the world, legislation on special 

education has been enacted or is under consideration. 

Unfortunately, considerations of space preclude lengthy discussion. 

For example, the World Health Organization's (1990) survey of 

European countries noted that Sweden, France, Germany, Finland, 

Austria, Portugal, Spain and other countries reported a trend 

toward integration of children with disabilities in normal schools. 

Several Eastern European counties emphasized laws and provisions on 

special boarding or day schools, including Bulgaria, Hungary, 

Poland, Romania, and Turkey. Although Czechoslovakia was not 

included in that survey, its specialists in this field have 

expressed the desire to move from an ins,titution~based to a more 

integrated and legally-based system of special education. 

In Israel, the Special Education Law of 1988 is designed to 

require free, appropriate education in the least restrictive 

environment for children in need of special education. The law 

stipulates that a multidisciplinary placement committee shall 

determine the serviceS required by eligible children aged 3 to 21. 

Due to budgetary restraints, the law is to be implemented in 

phases. 

Like Israel's law,'Korea's special education law (the 1977 Act 

for the Promotion of Special Education for the Handicapped) is also 

reported as modeled after the 1975 U.S. EAHCA law (Seo, et aI, 
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1992}. Although Korea's law mandate free public education with 

related services such as physical and speech therapies, the law 

does not contain due process or least-restrictive alternative 

provisions. 

In contrast, Australia lacks detailed national legislation, 

and its special education arrangements stress autonomy by 

individual school principals (Levin, 198~). Although the laws of 

western Australia confer rights on parents in the special education 

planning process, the traditions of strong states' rights and 

deference to educational professionals tend to favor decentralized 

states, and informal approaches. While one state, victoria, 

pioneered an integration plan, its implementation depended more on 

ministerial discretion, good faith and professional judgment, than 

any legal foundation (Safran, 1989). 

In Denmark and Sweden, laws and policies stress integration, 

normalization and decentralization. They bear many similarities to 

the united States, except that Scandinavian "child-find procedures" 

are more advanced and the laws are less detailed and more closely 

linked .to general education laws (Walton et. al. 1989). 

CONCLUSIONS 

The international community has made commitments to secure 

education for children with disabilities as a human and legal 

right. UNESCO's Sundberg Declaration, for instance, categorically 

states that every person with a disability "must be able to 

exercise his fundamental right to have full access to education,. 

training, culture and information" {UNESCO, art. 1}. However laws 
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reflect the cultural, economic, professional, and political 

traditions of a particular country, so it is hardly surprising that 

special education laws range from the highly detailed and 

legalistic u.s. model to the general laws of developing countries 

which have not even begun to address this topic. The challenge to 

lawmakers in those latter countries will be to balance realistic 

aspirations with low-cost, largely non-institutional special

education models that respect human rights and the values, beliefs 

and prcatices of their own cultures. Laws which fail these tests 

will be irrelevant or little more than pious wishes. 

In the developed nations, the main issue which must be 

addressed concern the clarity and usefulness of legal frameworks to 

do justice for children without undue stigma. Specifically, laws, 

regulations, and policies must be able to identify children in need 

of special education, to assure non-discriminatory assessment, to 

deliver appropriate services, to foster integr~tion, to secure 

periodic review of individualized educational plans, and to guard 

against arbitrary or unreasonable decision-making. In every 

country, these tasks remain a work in progress. In every family 

with a child with a disability, the quest for a realized right to 

an appropriate education is a decisive experience on which so many 

other rights and possibilities for the child hinge: 
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July 9, 1992 

Dear Peter and Ron: 

Thanks for your FAX of yesterdaYi and your useful suggestions 
and material. 

In the interest of time, I'm sending you some revisions to my 
chapter that your comments stimulated. 

If you concur with these ch~nges, and if you Peter give 
permission to quote a line from your paper to the Italian audience, 
please have your secretary insert the changes in the disc that I 
previously sent you. 

As to the Canadian book by Richler and Porter, I've requested 
a copy today. If I receive it in time, and it looks like it fits 
into my analysis of the legal framework, I'll be happy to drop you 
another message. 

I mailed you an e~rlier set of corrections yesterday that you 
can disregard now that you have-this version. 

with best wishes. 

Cordially, 

stan 
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1992). Although Korea's law mandate free public education with 

related services such as physical and speech therapies, the law 

does not contain due process or least-restrictive alternative 

provisions. 

In contrast, Australia lacks detailed national legislation, 

and its special education arrangements stress autonomy by 

individual school principals (Levin, 1985). Although the laws of 

Western Australia confer rights on parents in the special education 

planning process, the traditions of strong states' rights and 

deference to educational professionals tend to favor decentralized 

states, and informal approaches. While one state, Victoria, 

pioneered an integration plan, its implementation depended more on 

ministerial discretion, good faith and professional judgment, than 

any legal foundation (Safran, 1989). 

In Denmark and Sweden, laws and policies stress integration, 

normalization and decentralization. They bear many similarities to 

the united States, except that Scandinavian "child-find procedures" 
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