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OFFICE OF THE VICE PRESIDENT

WASHINGTON

July 7, 1993

MEMORANDUM FOR WHITE HOUSE SENIOR STAFF

FROM: JACK QUINN

RE: PROPOSED EXECUTIVE ORDER ON REGULATORY REVIEW

As many of you already know, when the President abolished
the Competitiveness Council, he asked the Vice President to
prepare recommendations for a new process of regulatory review.
At the direction of the Vice President, I convened an informal
Working Group -- comprised of representatives of the Office of
Management and Budget/Office of Information and Regulatory
Affairs, the National Economic Council, the Council of Economic
Advisors, the Domestic Policy Council, the National Performance
Review, the Administrative Conference of the United States, the
Office on Environmental Policy, and the Office of the Vice
President -- to organize a range of alternative approaches to
this issue. In March, I reported on the progress of the Working
Group to the President and Vice President and outlined a general
framework for a new regulatory review process. The President and
Vice President endorsed that general framework and directed the
Working Group to flesh out proposed particulars of the new
process.

The attached draft Executive Order on Regulatory Planning
and Review is based on that framework and reflects the disparate
perspectives and the ultimate agreement of our Working Group, as
well as the views of the many representatives of the business
community, public interest groups, and federal regulators with
whom we met. The process we propose in this draft Order has
three primary components: (1) regulatory planning and
coordination; (2) OMB, Vice Presidential, and Presidential
review; and (3) reconsideration of existing regulations that may
have outlived their usefulness, but continue to burden the
American economy.
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The proposed process represents a clean break with the past.
It differs in significant ways from the scheme developed during
the Reagan/Bush Administrations:

"  Qur Executive Order enhances government
accountability by, for example, clearly delineating the
responsibilities of the various entities involved in the process,
establishing tight time limits for OIRA and Presidential review,
requiring OIRA to justify in writing its objections to a proposed
regulatory action, mandating that OIRA and the agencies adhere to
certain "sunshine" provisions, and requiring OIRA to maintain a
publicly available log that reflects the status of each
regulatory action under review.

= This proposed Order enlarges public involvement in
the regulatory planning and review process by, for example,
requiring agencies to seek the involvement of its customers
before drafting a regulation and encouraging public comment at
the agency planning stage and the use of consensual mechanisms
for developing regulations.

= The draft requires agencies to consider factors that
go beyond the traditional notions of costs and benefits,
including public health and safety, the environment, the
depletion of natural resources, issues of equity and fairness,
and other "non-quantifiable" advantages and disadvantages.

® The draft Order attempts to limit the number of
regulations that may be reviewed by OIRA, thus reducing delay in
the review process. Specifically, under cur proposed plan, OIRA
may review only those regulations that are significant. (Under
the current system, OMB is entitled to review all regulatory '
actions.)

® Qur Executive Order includes specific guidelines for
the review of not only new regulations, but of existing
regulations as well.

® Under our proposed plan, Presidential and Vice
Presidential involvement in the regulatory process is
(1) explicit and (2) limited to providing leadership and guidance
at the planning stage and, at the request of OIRA and agencies
only, resolving conflicts that cannot be resolved by OIRA -- a
dramatic departure from the Competitiveness Council's covert
process which catered to the interests of affected private
parties.

For your convenience, we have summarized (below) each
provision of the draft Order.
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THE PREAMBLE

The message that we attempt to convey in the Preamble of the
draft Executive Order is a "putting people first," reformist
message. This Preamble also attempts to exhibit our deference to
the agencies and the limited role of OIRA and the White House in
the rulemaking process.

SECTION 1: STATEMENT OF REGULATORY PHILOSOPHY & PRINCIPLES

Section 1 of the proposed Executive Order sets forth the
Administration's regulatory philosophy: i.e., Agencies should
regulate only when necessary and, when doing so, should adopt the
most cost-effective approach, using a broad definition of costs
and benefits so to include non-quantifiable factors, such as the
impact on the economy, environment, and public health and safety.

‘ This Section also details the Administration's. "principles"”
applicable to the decision to regulate and to the design of

regulations. Among other things, the principles include the

following: )

s In achieving regulatory goals, agencies shall seek to
maximize the net benefits to society and use the most cost-
effective approach, including considerations of administrability,
enforceability, consistency, predictability, flexibility, equity,
and fairness.

= Agencies shall tailor their regulatory actions to impose
the least burden on individuals, businesses, and other entities,.
including small businesses and governmental entities.

®=  Regulations must be\simple and easy to understand, with
the goal of minimizing the potential for uncertainty and
litigation. -

SECTION 2: ORGANIZATICN

Section 2 of the proposed Executive Order explicitly
delineates the parameters of each entity's authority and
- responsibilities.

Part A establishes that federal agencies are responsible, in
the first instance, for designing and issuing regulations that
fulfill their statutory mandates and that are consistent with the
- Administration's priorities and the principles set forth in
Section 1 of the proposed Executive Order.

Part B sets forth OIRA's role -- that is, to ensure that the
agencies issue regulations that are consistent with the =
Administration's priorities and regulatory principles and the
regulatory actions proposed or taken by other agencies.
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~In Part C, the President grants to the Vice President the
authority and responsibility to oversee the development and
presentation of regulatory policy, planning, and review
recommendations to him and to otherwise ensure that the
objectives of the Executive Order are met. In carrying out these
- functions, the Vice President shall be assisted by the
"requlatory policy advisors,” defined to include (1) the Director
of OMB; (2) the Chair (or another member) of the Council of
Economic Advisers; (3) the Assistant to the President for
Economic Policy; (4) the Assistant to the President for Domestic
Policy; (5) the Assistant to the President for National Security
Affairs; (6) the Assistant to the President on Science and
Technology; (7) the Deputy Assistant to the President and
Director of the Office on Environmental Policy; (8) the Chief of
Staff; (9) the Administrator of the OIRA, who shall coordinate
communications relating to this Executive Order among the
agencies, OMB, the other Advisors, and the Office of the Vice
President; and (10) the Vice President's senior counsel, who
shall serve as counsellor to the Advisors in connection w1th the
activities relating to this Executive Order.

SECTION 3: DEFINITIONS

Section 3 is virtually identical to the definitions
provision of the Reagan/Bush Executive Orders and the Carter
Executive Order on regulatory review, The major distinction is
the definition of the term "agency."” ‘

Under the draft Order, the term "agency" would include, for
the first time, both executive branch and independent agencies
and departments. (Both the Carter and Reagan/Bush Executive
Orders were directed at executive branch agencies only.) Our
approach would require independent agencies to adhere to the
planning process, which we believe encourages good government by
forcing agencies to plan ahead and to consider other agencies in
their planning. Independent agencies are, however, explicitly
exempted from executive review.

SECTION 4: THE PLANNING MECHANISM

In January 1985, Ronald Reagan issued Executive Order 12498,
which established the current requlatory planning process. Under
the current process, the head of each agency is required to
submit to OMB a draft program of all of the major regulatory
actions that it anticipates in the upcoming year. OMB then
reviews the draft program to ensure that the planned regulatory
actions of one agency do not conflict with- those of another and
to resolve any conflicts that may exist. After that review, the
agency submits a final program, which is circulated to other
agencies for their review and input. No regulatory action may be
taken (except in emergency situations) unless the Director has
approved the action, and the Director may return for
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recon31deratlon any regulatory action that was not included in an
agency's final program.

Without question, agency planning imposes discipline on the
agencies and provides the Administration with the opportunity to
identify problem regulations or groups of regulations at an early
stage. It is for this reason that the Group proposes that we
maintain this process insofar as it requires agencies to develop
and submit for review an annual plan of anticipated regulatory
actions.

In order to enhance and streamline the agency planning
process, we propose several additional requirements at the
planning stage. First, Section 4 requires the Administrator of
OIRA to convene a working group -- comprised of the appropriate
representatives of the Vice President, the regulatory policy
advisors, and agencies -- to identify and discuss cross-cutting
(substantive and procedural) regulatory issues. Second, this
section requires the Vice President to convene an annual meeting
of agency heads and policy advisors to discuss Administration ()nlq alﬁ”@uy
priorities and goals in the upcoming year. hi£§£>under our -
proposed scheme, an agency is required to submit—only & final 7Q&”Mf ,
plan, and an agency may supplement its plan throughout the year. Comitalidl
Fourth, the proposed Executive Order invites the public to +o 7
participate in the planning process by submitting comments on the
agencies' plans.

SECTION 5: EXISTING REGULATIONS

We have heard the complaints of the business community about
regulations that conflict with each other or are duplicative,
out-dated, or obsolete. The proposed Executive Order, therefore,
requires agencies to submit to OIRA a program by which to review .
(periodically) existing regulations. The public is invited to :
contact an agency with 'suggestions. 1In addition, Section 5
provides that the Vice President may, in consultation with the
Advisors, ildentify for the agencies problematic regulations and
ask the affected agency to "undertake the appropriate procedures
to modify or eliminate the regulation or group of regulations" or
explain its decision not to do so.

SECTION 6: CENTRALIZED REVIEW OF REGULATIONS

Section 6 of the proposed Executive Order is the heart of
the executive branch regulatory review process.

The current process for executive branch review is set
forth in Executive Order 12291. That Order instructs agencies to
prepare a regulatory impact analysis ("RIA") for all major rules.
.This analysis must contain a cost-benefit analysis, an
"identification of who shall bear the costs and receive the
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benefits of tﬁe rule, and a description of the alternatives to
~ the proposed rule.

The current system allows the Director of OMB to review the
RIAs, as well as non-major rules, and make a determination as to
whether any reason exists to intervene with the publication of
the regulation. .This determination must be made (generally)
within sixty days. An agency may not publish a regulation unless
it is notified otherwise by the Director of OMB.

A The process agreed upon by the Working Group is both similar
to and quite different from the current system. It is similar in
that it requires agencies to submit for significant requlatory
actions information that is similar to, although somewhat broader
than, the RIAs currently required for major rules. Like the
current process, the scheme cutlined in the proposed Executive
Order allows OIRA time to review the proposed regulatory action
{(generally, within sixty days) and grants to OIRA the authority
to intervene with publication if it has problems with a proposed
regulatory action.

Our process, however, differs significantly from the current
scheme in several respects. First, the lines of responsibility
and authority are clearly demarcated in the proposed Executive
Order: Section 6 of the propocsed Executive Order sets forth
separately the responsibilities for the agencies and for OIRA.

Second, Part A of Section 6 encourages agencies to involve
the public in the rulemaking process at an early stage and
recommends the use of consensual mechanisms for rulemaking, such’
. as negotiated rulemaking (commonly known as "reg neg").

Third, in order to limit the number of regulations to be
reviewed by OIRA, this provision restricts OIRA review to
significant rules only and allows OIRA to waive review of
significant requlations -- a significant difference from the
current process. :

Fourth, at the end of the OIRA review process, OIRA is
‘required to provide in writing the results of its review, ‘
including a written justification for the "rejection" of any
proposed regulatory action. (This is dramatically different from
the current system, which does not require OIRA to explain its
decision in writing.)

Fifth, Section 6 contains a "sunshine provision” that
requires OIRA to invite the agency head to all meetings
concerning a regulation being proposed or contemplated by that
agency, to make public all written communications between OIRA
and the public, and to disclose the fact of a meeting regarding a
particular reqgulation and the subject matter of that meeting.
Most important, perhaps, is the fact that the proposed Executive
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Order requires OIRA to maintain a publicly available log that
tracks the status of a regulatory action, including if, and if
8o, when, Presidential consideration was sought for that
regulatory action.

SECTION 7: RESOLUTION OF CONFLICTS AND INCONSISTENCIES

Section 7 sets forth the mechanism for dispute resolution.
Essentially, either OIRA or the head of the agency issuing the
regulation or an agency that has a substantial interest in the
regulatory action may seek Presidential consideration. (Unlike
the back~door process created by the Quayle Council, under our
proposed process, affected private interests may not seek such <%b
consideration.) Through Section 7, the President designates the
Vice President to review the problem and develop recommendatlons
to the President, after consulting with the Advisors. The Vice -,

€€gét

President and the President will be allowed sixty days to conduc

this review, at which time the President (or the Vice President
acting on his behalf) must make a decision as to whether the ‘
agency should proceed. .

A7

SECTION 8: PUBLICATION

L This provision instructs the agency not to publish a

) reqgulation submitted for review unless its has the approval of

Qg&ulbw OIRA or, where Presidential consideration has been sought, the
yﬁb President (or the Vice President acting on his behalf) .

Jupls " Mo ondy b Sok afung, Jze 87

iﬁéSECTION 9: JUDICIAL“REVIEW

This provision makes clear that the Executive Order is not
intended to interfere with any existing rights to judicial review
or to create any new rights for review.

SECTION 10: REVOCATIONS

This provision revokes all of the Executive Orders that
pertain to regulations that were issued during the Reagan/Bush
Administrations. The Group believes that no reason exists
to maintain these Orders in light of the fact that the positive
aspects of these Orders have been incorporated into the proposed
Executive Order. : i



In sum, the Regulatory Review Working Group believes that
the process created by the proposed Executive Order will best
serve the American people and the Administration. If you have
any comments or suggestions regarding our proposed Order, please
contact Kumiki Gibson or me at your earliest convenience; we plan
to vet the proposed Order next week to key parties on the Hill
and additional representatives of the business and public
interest communities.

Attachment



MEMORANDUM

THE WHITE HOUSE

WASHINGTON

June 16, 1993

MEMORANDUM FOR: CAROL RASCO
FROM: Paul Weinstein

SUBJECT: Regulatory Review and Planning
Executive Order

You may receive a phone call from either Leon Panetta or Alice Rivlin regarding the
draft Executive Order on Regulatory Review. The purpose of the call will be to ask your
opinion on the following: whether the Office of Regulatory Information and Regulatory
Affairs (OIRA), should be granted authority to postpone the publishing of new regulations
until a disagreement with OIRA and an agency is resolved, or to instead allow the agency to
publish the regulation after a period of time (60 to 90 days in most cases), even if the conflict
has not been resolved.

Obviously, Director Panetta and Deputy Director Rivlin will want you to back the first
option, since it gives OIRA greater authority. Essentially, this comes down to an issue of
who will insure that regulations are most consistent with the President's policies, OMB or the
agencies. ~

I should note that neither option precludes the Vice President's regulatory review
working group, of which you are a member, from resolving any disagreement between OIRA
and a agency.

cc: Bruce Reed
Kathi Way
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MEMORANDUM FOR THE REGﬁLATORY REVIEW WORKING GROUP
FROM: JACK QUINN
SUBJECT: DRAFT EXECUTIVE ORDER ON REGULATORY REVIEW

Attached is our proposed Executive Order on regulatory
review. Please treat this as highly confidential, and do not
circulate it beyond those immediately working on this issue in
your offices. (We will be vetting this proposed Order over the
next two weeks, and we hope to be able to present to the
President a consensus recommendation from the Working Group.)

If you have any questions, please feel free to-call Kum1k1
Gibson or me at ext. 7022.

Thank you.

v

Attachment

Distribution: Bill Burton
David Doniger
Sally Katzen
Bob Knisely
James Kohlenberger
Linda Lance
Jeff Lubbers
Mark Middleton
John Podesta
Heather Ross
Ellen Seidman
Greg Simon
Joseph Stiglitz
Paul Weinstein
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EXECUTIVE ORDER NO.

—— ——— -——— A —— o — - —— " —— - o

REGULATORY PLANNING AND REVIEW

The American people deserve a requlatory system that works for
them, not against them: a regulatory system that advances their
health, safety, and well-being and improves the performance of the
economy without imposing unacceptable or unreasonab;e costs on
society; regulatory policies that recognize that the private sector
and private markets are the best engine for economic growth; and
regulations that are sensible, understandable, consistent, and
effective. We do not have such a regulatory system today. |

With this Executive Order, the federal government begins &
program to reform and make more efficient the regulatory process.
The objective of this Order is to restore the integrity and
legitimacy of regulatory review and oversight, for both new and
existing'regulations, and to make the process more open and
accessible to the public. The regulatory process shall be
conducted so és to best serve the American people, and with due
regard for the discretion that has been entrusted to federal agency
expertlse and applicable law. o

Accordingly, by the authority vested in me as Pre31dent of the

United States, it is hereby ordered as follows:



Section 1. Sta;ement of Regulatery Philosophy and Principles.

A. The Regulatory ?hilosqphy..

Federal agencies shail promulgate:only such regulatiens as are
required by law or made necessary by compelling public need,
including consequential failures of the private markets. 1In
deciding'whether and how to regulate, agencies shall assess the
costs and benefits of available regulatory alternatives, including
the alternative of not regulating. Costs and benefits shall
include quantified measures (to the fullest extent that these can
be usefully estimatedf plus qualitative measures that consider
values that do not lend themselves to quantification. In choosing
among alternative regulatory approaches, agencies shall select
those approaches that maximize the net benefits, 1nc1ud1ng
potential economic, environmental, public health and safety, or
other advantages, to the American people withcut imposing
unjustifiable costs, burdens, or other disadvantages. |

B. The Principles of Regulation.

1. The decision whether to regulate shall, to the
extent permitted by law, be based on the followiqg principles:

a. The ageﬁcy shall assess the significance of the
problem the regulation is intended to correct.

b. The agency shall examine whether existing
requlations (or other law) have created,‘or contributed to, the
problem that a new regulation is intended to correct and whether
those regﬁlations {(or other law) can be modified to achieve the

intended regulatory goal more effectively.



c. The agency shall assess both the costs and
benefits of the intended regulation based on the best reasonably
'obtainable scientific, technical, and ecoﬁomical information and,
recognizing that some costs and benefits are not easily
quantifiable, make a judgment as to whether the benéfits of the
regulation outweigh its costs.

d. The agency shall choose the regulatory apprbach
that maximizes the net benefits to'society;‘

e. The agency shall assess the effects of federal
regulations on and, as appropriate, harmonize such actions with
related state and local governmental functions.

2. The design of each regulation shall, to the extent
permitted by law, be based on the following principles:

a. Each agency shall :identify and éssess
alternatives to direct regulation, such as designing ways of
ensuring that those who are regulated internalize the éosts of
their actions; usin§ marketable permits; or providing information
upon which choices can be made by the public.

b. When feasible, each agency shall choose the
requlatory approaches that reshape market incentiﬁes to encourage
the desired behavior. |

¢. In considering a new regulation, the agency
shall assess its impact in the context of existing regulations --
not only its own, but all relevant federal, state, and local
regulations -- on individuals, families, small businesses, firns,

industries, governments, and the economy as a whole, and seek to

3



enhance the effectiveness of each new requlatory action within that

context. -
| d. Each agency shall avoid, to the extent possible,
inconsistent, incompatible, or duplicative regulations.

e. Each agency shall tailor its regqulatory actions
to impose the least burden on individuals, businesses, and other
entities (including small businesses and governmental entities).

f. Regulations shall be simple and easy to

understand, with the goal of minimizing the potential for

uncertainty and litigation.

g. Each agency shall assess enforcement costs and
the possible consequences of non-compliance and design regulations

so to minimize enforcement and compliance costs.

h. When there are reasonably reliable, enforceable
measures of the end result desired by a regulation, the agency
shall prefer performance sténdards to requlations that specify the

manner of compliance.

i. In achieving regulatory goals, the agency shall
seek to maximize the net benefits to society and use the most cost-
effective approach, including considerations of administrability,
enforceability, consistency, predictability, fléxibility, equity,

and fairness.

Section 2. Organization. An efficient regulatory planning

and review process is vital to ensure that the federal government's

regulatory system best serves the American people.

4



| A. The Agencies. Federal agencies are the repositories of
‘substantive expertise and experience. They are réspénéible for
developing regulations and assufing that the regulétions are
consistent with applicable law, the Administration's priorities;
and the principles set forth in this Executive Order.

B. Office of Management and Budget. Coordinated review of
agency ruiemaking is necessary to ensure that regulations are
consistent with the Administration's priorities and the principles
set forth in this Executive Order and that decisions made by one
agency do not conflict with the policy or action taken or planned
"by another agency. The Office of Management and Budget ("OMB")
shall carry out that function and, to the extent permitted by law,
provide guidance to agencies and assist the President, the Vice
President, and the regulatory policy advisors to the President in
regulatory planning and in reviewing individual regulations, as
provided by this Executive Order. '

C. Tbe Vice President. The Vice President shail oversee the
development and presentation of regqulatory poligy, planning, and
review recommendations to the President and otherwise ensure that
the objectives of this Executive Order are realized. In fulfilling
his responsibilities under fhis Executive Order, the Vice President
shall be assisted by such regulatory policy advisors within the -
Executive Office of the President and by such agency officials and

personnel as he may, from time to time, consult.



Section 3. Definitions. For purposes of this Executive

-

Qrder: .

A. "Advisors"” refers to the regulatory policy advisors to
the President, who include: (1) the Director of OMB; (2) the Chair’
(or another member) of the Council of Ecbnomic Advisers; (3) the
Assistant to the President fér Economic Policy; (4) the Assistant
to the President for Domestic Policy; (5) the Assistant to the
President for National Security Affairs; (6) the Assistant to the
President on Science and Technology;‘(7) the Deputy Assistant to
the President and Director of the Office on Environmental Policy;
(8) the Chief of Staff; (9) the Administrator of the Office of
Information and Regulatory Affairs ("OIRA"), who shall coordinate
éommunications relating to this Executive Order among the agencies,
OMB, the other Advisors, and the Office of the Vice President; and
(10) the Vice President's senior counsel, who shall serve as
counsellor to the Advisors in connection with the activities
relating to this Executive Order.

B. "Agency" means any authqrity of the United States that is
an "agency" under 44 U.S.C. § 3502(1).

C. "Director" means the Director of OMB.
\ D. "Regulation" or "rule" means an agéncy statement of
general applicability and future effect designed to implement,
interpret, or prescribe law or‘policy or to describe the procedure
or practice requirements of an agency. It does Qot, however,

include:



1. Regulations issued in accordance with the formal
rulemaking provisions of 5 U.S.C. §§ 556, 557;

2. Regulations that pertain to a military or foreign
affairs function of the United States, other than procurement

regulations and requlations involving the import or export of

goods;

3. Reqgulations that are 1imited‘to agency organization,
management, or pefsonnel matters; or |
4. Any other category of regulations exempted by OIkA.
E. "Regulatory action" means any action by an agency related
to the development of a regulation or rule that ordinarily (under
the agency's own rules and procedures or the Administrative

Procedure Act) would be published in the Federal Register or

otherwise promulgated to the public.
F. "Significant regulatory action” means any regulatory action
that is likely to result in a rule that may -- |

1. Have an annual effect on the economy of $100 million‘
dollars or more or any other important effect on the economy, a
sector of the economy, or state, local, or tribal governments;

2. Have an important effect on a large number of
individuals or entities, the natural environment, or the deplétion
of natural resources; |

3. Create a serious inconsistency or interfere with
another action taken or planned by another agency;

4, Substantially altgr the budgetary impact of

entitlements, grants, or loan programs. or the rights and



obligations of recipients thereof; or
5. ~ Raise important legal or policy issues arising out
- of legal mandates, the Administration's priorities, or the

principles set forth in this Executive Order.

Section 4. Planning Mechanism. In order to have a
coherent regulatory program; to provide for coordination of
regulations; to maximize consultation and-the resolution of
potential conflicts at an early stage; to involve the public in
regulatory planning; and to ensure that new or revised regulations
promote the Administration's priorities and the principles set
forth in this Executive Order; these procedures shall be followed,
to the extent permitted by law:

A. Within thirty days of the date of this Executive Order,
the Adrinistrator of OIRA shall convene a Regulatory Working Grouﬁ,
that shall consist of representatives of the heads of each agency
that the Administrator determines to have significant domestic
regulatory responsibility, the Advisors, and the Vice Presidentf
The Administrator of OIRA shall chair the Working Group. The
Regulatory Working Group shall serve as a forum to assist agencies
in identifying and analyzing regulatory issues (including
methodologies and procedures) that affect more thaq one agency.
The Working Group shall meet at least quarterly and may meet as a
whole or in sub-groups of agencies with interest in particular
issues or subject areas. To inform its discussidns, the Working

Group may commission analytical studies and reports by OIRA,

8¢



the Adminisfrative Conference of the United States, or any other
agency. -

B.' Early in each year's planning cycle, the Vice Preéident
will convene a meeting of the Advisors and the heads of agencies to
develop a common understanding of priorities and to coordinate
regulatory efforts to be accomplished in the upcoming year.

C. By April 1st of each year, each agency shall create a
Regulatory Plan ("Plan") of significant regulatory actions that the
agency expects to issue in proposed or final forh in the next
fiscal year or thereafter, including any review of existing
siénificant regulations. The Plan shall-be approved personally by
the agency head and shall contain at a minimum:

1. A statement of the agéncy's regulatory objectives and
priorities; | |

2. A surmary of each planned significant regulatory
action and the anticipated effects that it would have;

3. A summary of the legal basis for each such action,
including whether any aspect of the action is mandatory;

4. A statement of the need for each such action and how
it relates to the Administration's priorities and to the principles
set forth in this Executive Order; '

5. The agency;s schedule for action, including a
statement of any applicable statutory or judicial deadlines; and

6. The name, address, and telephone number of a person

the public may contact for additional information about the planned

regulatory action.



D. The agency shall forward its Plan to OIRA by April 1lst of
each year. ﬂ |

E. OIRA shall, by April 10th of each year, circulate all
agency Plans to other affected agencies, the Advisors, and the Vice
President.

F. If OIRA determines that a planned regdlatory action of an
agency is incoﬁsistent with the Administration's priorities or the
principles set forth in this Executive Order or is in conflict with
the policy or action taken or planned by another agency, OIRA shall
promptly notify, in writihg, the affected agencies, the Advisors,
‘and the Vice President.:

G. An agency head who determines that a planned regulatory
action of another agency cénflicts with its own policy or action
‘taken or planned shall promptly notify, in writing, the
Acministrator of OIRA, who shall forward that communication to the
issuing agency, the Advisors, and the Vice President.

H. The Vice President, with the Advisors' assistance, may
consult with the heads of agencies with respect to their Plans and,
in appropriate instances, render recommendations as to the need for
further consideration or intgr~agency'coordination.

I. OIRA shall cause to be published all submitted Plans, as
may be modified by the head of the issuing agency, by June 30th of
each year. 1In this publication, OIRA shall invite the public to
comment on any aspect of any agency Plan, including whether any
'planned iegulatory éction might conflict with any other planned or

existing regulation, impose any unintended consequences on the
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public, or confer any unclaimed benefits on the public. The public

shall be asked to send all suph'comments to the issuing agency,

with a copy to OIRA.

Section 5. Existing Regulations. 1In order to reduce the
regulatory burden on the'American peoéle, their families, their
communities, and industries; to vérify‘that'regulations promulgated
by the executive branch of the federal government are compatible
with one another; and to ensure that all regulations are consistent
with the Administration's priorities and the prihciples set forth
in this Executive Order, within applicable law: | |

A. Within ninety days of the date of this Executive Order,
each agency shall submit to OIRA a program (which shall include its
schedule fof further action with respect to specific requlations)
under which the head of the agency will periodically and
selectively review its existing significant regulations to
determine whether any such regulations should be modified or
eliminated so as to make the agency's regulatory program more
effective, less burdensome, and in greater alignment with the
Administration's priorities and the principles set forth in this
Executive Order. The public should direct any comments'regarding
the review of existing regulations to the appropriate agencies.

B. Any significant regulation selected for review shall be
designated in the agency's annual Plan. If the agency determines
after review that modification or elimination is warranted, the

agency shall initiate appropriate procedures to aéhieve such
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modification or elimination.

C. The Vice President, in consultation with the Advisors, may
identify other existing regulations, or groups of regulations, that
are appropriate for review and reconsideration under this Executive
Order. The relevani agency or agencies shall review any
regulatibn, 6r group of regulations, so identified and ‘

(1) undertake the appropriate procedures to modify or eliminate the
requlation, or group of regulations, or (2) explain to the Vice

President the decision not to do so.

Section 6. Centralized Review of Regulations. The following
guidelines shall apply to all regulatory actions, for both new and
existing regulations, by age;cies other than those écnsidered to be
independent regulatory agencies, as defined in 44 U.S.C.

§ 3502(10), and those agencies specificzlly exempted by the.
Administrator of OIRA: |

A. Agency Responsibilities. Each agency shall, consistent
with its own rules and requlations, provide the public with
meaningful participation in the regulatory process. To the extent
feasible, each agency shall seek the involvement of those who are
intended to benefit from and those expected to be burdenéd by any
regulation, including, where appropriate, state and local elected
officials, beforé issuing a Notice of Ptoposed Rulemaking. Each
agency shall also afford the public a meaningful opportunity to
comment on any proposed regulation, which in most cases should

include a‘comment period of not léss than sixty days. Each agency
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is also directed to explore and, where appropriate, use consensual
mechanisms for developing reqgulations, including negotiated
rulemaking. Finally, in addition to adhering to its own rules aﬂd
procedures and to the requirements of the Administrative Procedure
Act and other applicable law, each agency shall adhere to the
following procedures: |
1. On the first day of each month, each agency heaﬂ
shall send OIRA a brief description of --
| a. each significaht requlatory action that the
agency intends within the next sixty days to submit to OIRA for
review (as provided for in paragraphs 3 and 4 of this Section); and
b. each other requlatéry action that the agency

intends to publish in the Federal Register or otherwise promulgate

tc the public within the next sixty days.

2. OIRA may wzive review of any action identified under
_paragraph 1(a) éf this Section. In addition, OIRA may determine
that an action under paragraph 1(b) of this Section may be a
significant regulatory action. If within ten working days of an
agency's submission, OIRA does not notify the agency of the need to
submit for review an action identified in paragraph 1(b) of this
Section, the agency need not submit this acticn to OIRA for review -

under this Order prior to its publication.
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3. For each matter identified as, or determined by OIRA

to be, a significant regulatory action, the issuing agency shall --
| a. Provide to OIRA the text of thé draft regulatory

action, together with a reasonably detailed description of the need
for the regulatory action and an explanation of how the rggulatory

action will meet that need; and

b. Provide to OIRA an assessment of the potential
impact of the regulatory action, including an explanation of the

manner in which -~

(i) The regulatory action is consistent with a
statutory mandate or otherwise promotes the Administration's
.priorities and thg principles set forth in this Executive Order:;

(ii) The regulatory action does not unduly
interfere with state, local, and tribal governments in the exercise

of their governmental functicns;

(iii) The regulatory action does not violate
any constitutional right, including, but not limited to, the

freedom of éxpression and the right to privacy; and

(iv) If the regulatory action will affect
private property, whether the effects of the action may require
payment of just compensation under the Fifth Amendment of the

United States Constitution, as interpreted by the United States

Supreme Couft.
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4. For those matters identified as, or determined by
OIRA to be, an“economically significant regulatory action, as set
- forth in Section 3(F) (1), the agency shall also provide the
following additional information to OIRA: |

a. An assessment, including the underlying
analysis, of behefits anticipated fromvthe regulatory action (such
as, but not limiﬁed to, the promotion of the efficient functioning
of the economy and private markets, the enhancement of health and
safety, the preservation of the natural environment, and the
elimination or reduction of discrimination or bias) together with,
“wherever feasible, a quantification of those benefits;

b. An assessment, including the underlying
énalysis, of costs anticipéted from the regulatofy action (such as,
but not limited to, the direct cost of the regulatory action, any
adverse effects on the efficient functioninc of theveconomy and
private mafkets, health and safety, and the natural énvironment)
together with, wberever feasible, a quantification of those coSté;'
and

c. An assessment, including the underlying
analysis, of potentially effective alternatives to the planned
regulation, including reasonably viable non-regulatory action, and
an explanation és to why the particular alternative.was selected. -

5. For those regulatory actions that are governed by a .
statutory or court-imposed deadline, the agency éhall schedule
fulehaking proceedings so as to permit sufficient time for OIRA to

conduct its review, as outlined in paragraphs B(2) through (4) of
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this Section. 1In emergency situations or when an agency is
‘obligated by Taw to act more qﬁicklybﬁhan normal review procedures
allow, the agency shali hotify OIRA 'as soon as possible and, to the
extent practicable, comply with paragraphs A(3) and (4) of this
Section. | |

6. After the regulatory action has been published in the

Federal Register or otherwise promulgated to the'public, the agency

shall identify and make available to the public the substantive
éhanges between the draft Submittedvfor review and the action
subsequently announced in a clear and simple manner.

7. All information provided to the public by the agency
shall be in plain, understancable English.

B. OIRA Responsibilities. OIRA shallrprovide‘meaningful
guidance and oversight so as to ensure that each agency's
regulatory actions are consistent with thé Administration's
priorities and the prihciples set forth in this Executive drder,
and that they do not conflict with the policy or action of another
agency. OIRA shall, to the extent permitted by law, adhere to the

following guidelines:

1. OIRA may review actions identified by the agency or
by OIRA as significant regulatory actions under paragraph A(2) of

ﬁhis Section.
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2. OIRA shall waive review or notify the agency in
writing of the results of its review within the following time
periods:

a. For Notices of Inquiry, Advanced Notices of
PrOpose§ Ru}emaking, or other preliminary regulatory actions prior
to a Notice of Proposed Rulemaking, within ten working days after
the date of submission of the draft action to OiRA;

_ b. For regulatory actions that do not include
complex technical, scﬁentific, or economic issues, within sixty
calendar days after the date of submission of the information set
forth in paragraphs A(3) and A(4) of this Section; or

c. For regulatory actions thét involve complex
technical, scientific, or economic issues, within ninety calendaf
days after the date of submission of the information set forth in
paragraphs A(3) and A(4) of this Section.

d. The review process may be extended by no more
than thirty calendar days upon the written approval of the

Director.

3. For each regulatory action that OIRA‘retﬁins to an
- agency for further consideration of some or all of its provisions,
the OIRA Administrator shall provide the issuing agency a written
explanation for such return. If the agency head disagrees with

some or all of the bases for the returh, the agency head shall so

inform the OIRA Administrator in writing.
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4. In order té ensure openness, accessibility, and
accountability;in the fegulatory review process, OIRA shall be
'governed by the following disclosure requirehents:

| a. Only the Administrator of OIRA (or a designated
subordinate) shall receive communications initiated by persons not
employed by the executive branch of the federal goverﬁment
regarding the substance of a regulatdry action under review;

b. All substantive communications between OIRA

'personnel and persons not employed by the executive branch of the
federal government regarding a regulatory action under review shall
be governed by the following guidelines:

(i) A representative from the iséuing agency
shall be invited to any meeting between OIRA personnel and such
person(s);’ |

(ii1) OIRA shall forward to the issuing ageﬁcy,
within ten working days of receipt of the communication({(s), all
written communications, regardless of formét, between OIRA and any
person who is not employed by the executive branch of the federél
government, and the dates and names of individuals involved in all
substantive oral communications, including meetings and telephone
conversations, between OIRA personhel and any such persons; and

(iii) OIRA shall publicly disclose relevant
information about such communication(s), as set forth below in
paragraph B(4) (c) of this Section.

c. OIRA shall maintain a publicly available log

that shall contain, at a minimuﬁ, the following information
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pertinent to regulatory actions under review:

-

(i) The status of all regulatory actions,
including if (and if so, when) Vice Presidential and Presidential

consideration was requested;

(ii) A notation of all written communications
forwarded to an issuing agency under paragraph B(4) (b) (ii) of this

Section; and

(iii) The dates and names of‘individuals
involved in all substantive orai cbmmunicatiohs, including meetings
and telephone conversations, between OIRA personnel and any person
not employed by the executive branch of the federal government,'and

the subject matter discussed during such communications.

d. After the regulatory action has been published

in the Federal Register or otherwise prorulgated to the public, or

after the agency has announced its decision not to publish or
promulgate the regulatory action, OIRA shall make available to the
public all documents exchanged between OIRA and agency heads
concerning each draft regulatory action submitted for review.

6. All information provided to the public by OIRA shall

be in plain, understandable English.

Section 7. Resolution of Conflicts and Inconsistencies. The
rare disagfeements or conflicts ahong agency heads or 5etween OMB
(of OIRA) and any agency that cannot be resolved by OIRA shall be
resolved by the President or the Vice President, acting on behalf

of the President. Such resolution shall be based upon
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recommendations developed by the Vice President, after consultation
with the Advigbrs (or other execﬁtive branch officials or personnel
whose responsibilities to the President include the subject matter
at issue). Vice Presidential and Presidéntial consideration of
such disagreements may be initiated by the Director or his
désignee, by the head of the issuing agency, or by the head of an
agency that has a significant interest in the regulatory’action at
issue. Such review shall not be undertaken at the request of
private parties or their representatives. Vice Presidential and
Presidential consideration shall be concluded within sixty days

: after review by the Vice President and Advisors has'begun, at which
time the President or the Vice President, acting on behalf of the
President, shall notify thé affected agency as to whether it may

publish the regulatory action at issue.

Section 8. Publication. An agency shall not publish in the

Federal Register or otherwise promulgate to the public any

regulatory action that i§ subject to review under Section 6 of this
Executive Order until (1) OIRA notifies the agency that it has
waived its review of the action or haé completed its review without
any requests for further consideration or (2) the applicable time
period in Section 6(B) (2) expires without OIRA'having notified the
agency that it is returning the regulation for further
consideration under Section 6(B) (3), whichever occurs first. If
"the terms‘of the preceding sentence have not been satisfied and an

agency nonetheless wants to publish or'otherwise promulgate a
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regulatory action, the heéd of that agency may request Presidential
.coﬁSideration;through the Vice President. Upon receipt of this
request, the Vice President shall ndtify OIRA and the Advisors.

The guidelines and time period set forth in Section 7 shall apply
to the publication of requlatory actions for which Presidential |

consideration has been sought.

Section 9. Judicial Review. Nothing in this Executive Order
shall affect any otherwise available judicial review of agency
action. This Executive Order, however, is intended only o improve
the internal management of the federal government and is not
intended to create any right or benefit, substantive or p:dcedural,
enforceable at law or equity by a party against the United States,

its agencies, or any person.

Section 10. Revocations. Executive Orders 12291, .2498,
12606, 12612, 12630, and 12778; all amendments to those Orders;
and any exemptions from those Orders heretofore granted for any

category of rule are revoked.
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July 2, 1993

MEMORANDUM FOR THE REGULATORY REVIEW WORKING GROUP
FROM JACK QUINN - : '

SUBJECT: ' DRAFT EXECUTIVE ORDER ON REGULATORY REVIEW

Attached is our proposed Executive Order on regulatory
review. Please treat this as highly confidential, and do not
circulate it beyond those immediately working on this issue in
your offices. (We will be vetting this proposed Order over the
next two weeks, and we hope to be able to present to the
President a consensus recommendation from the Working Group.)

If you have any questions,. please feel free to call Kumiki
Gibson or me at ext. 7022.

Thank you. )
| - ~ “« 4.
Attachment :

Distribution: Bill Burton
: David Doniger

Sally Katzen
Bob Knisely
James Kohlenberger
Linda Lance :
Jeff Lubbers
Mark Middleton
John Podesta
Heather Ross
Ellen Seidman
Greg Simon :
Joseph Stiglitz
Paul Weinstein :



(JULY 1, 1993 DRAFT)

EXECUTIVE ORDER NO.

W - —— - — - - - - -

REGULATORY PLANNING AND REVIEW

The American people deserve a regqulatory syStem that worké for
them, not against them: a regulatory system that advances their
health, safety, and well-being and improves the performance of the
economy without imposing_unacceptéble or unreasonable costs on
society; regulatory policies that recognize that the private sector
and private markets are the best engine for economic growth; and |
regulations that are sensible, understandable, consistent, and
effective. We do not have suéh a regulatory system today.

With this Executive Order, the federal government begins a
program to reform and make more efficient the regulatory process.
The objective of this Order is to restore the igtegrity and
legitimacy of regulatory review and oversight, for both new and
existing regulations, and to make the process more open and
accessible to the public, The regulatory process shall be
conducted so as to best serve the American people, and witb due
regard for the discretion that has been entrusted to federal agency
expertise and applicable law. | |

Accordingly, by the authority vested in me as President’of the

United States, it is hereby ordered as follows:



Section 1; Statement of Reguiatory'PhiJOSQphy and Principles.
- A. The Regulatory Rhilosqphy.

Federal agencies shall pr&mulgate.only such regulations as are
required by law or made necessary by compeliing public need,
including consequential failures of the private markets. 1In
deciding whether and ho& to regulate, agencies shall assess the
costs and benefits of avaiiable reqgulatory alternatives, including
the alternative of not regulating. Costs and benefits shall
iﬁclude quantified measures (to’the fullest eétent that these can
be usefully estimated) plﬁs gualitative measures that consider
values that dé not lend themselves to quantification. In choosing
among alternative regulatory approaches, agencies shall select
those approaches that maximize the net benefits, including
potential economic, environmental, public health and safety, or
other advantages, to the Xmerican people without imposing
unjustifiable costs, burdsens, or other disadvantages.

B. The Principles of Regulation.

1. The decision whether to regulate shall, to the
extent permitted by law, be based on the following principles:

| a. The agency shall assess the significance of the
problem the regulation is intended to correct. |
"b.‘ The agency shall‘éxamine whether existing

regulations (or other law) have created, or contributed to, the
problem that a néw‘fegulation is intended to correct and whether
those regulations (or other law) can be modified to achieve the

intended regulatory goal more effectively.



c. ‘The agency shall assess both the costs and
benefits of the intended regulation based on the best reasonably
obtainable scientific, technical, and economical information and,
recognizing that some costs énd benefits are not easily’
quantifiable, make a judgment>as,to whether the benefits of the
regulation outweigh its costs. ,

d. The ageﬁéy shall chéose the reguiatory approach
that maximizes the net benefits to society.

e. The agency shall assess the effects of federal
regulations on and, as appropriate, harmonize such actions with
related state and local governmental functions.

2. The design of each regulation shall, to the extent
pe;mitted by law, be based on the following principles:

. “a. Each agency shall identify and assess
alternatives to direct regulation, such as designing ways of
ensuring that those who are regulated internalize the costs of
their actions; using marketable permits; or providing information

upon which choices can be made by the public.

b. When feasible, each agencsthall choose the
regulatory approaches that reshape market incentives to‘encourage
the desired behavior. . |

c. In considering a new regulation, the agency
shall assess its impact in the context of existing regulations --
not only its own, but all relevant federal, state, and local
regulations -- on individuals, families, small businesses, firms,

industries, governments, and the economy as a whole, and seek to
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enhance the effectiveness of each new regulatory action within that

context.

d. Each agency shall avoid, to the extent possible,
inconsistent, incompatible, or duplicative regulations.

e. Each agency shall tailor its regulatory actions
to impose the least burden on indi?iduals, businesses, énd other .
éntities (including small bﬁsinesses and governmental entities).

f. Regulations shall be simple andveasy to
understand, with the goal of minimizing the ﬁotential for

uncertainty and litigation.

g. Each agency shall assess enforcement costs and
the possibleé consequences of non-compliance and design regulations

so to minimize enforcement and compliance costs.

h. When there are reasonably reliable, enforceable
measures of the end result aesired'by a regulation, the agency
shall prefer performance standards to regulations that specify the
manner of compliance.

i. In achieving regulatory goals, the agency shall
seek to maximize the net benefits to society and use the most cost-
effective approach, including considerations of adminiétrability,
enforceability, consistency, predictability, flexibility, equity,

and fairness.

Section 2. Organization. An efficient regulatory planning
and review process is vital to ensure that the federal government's

regulatory system best serves the American people.
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A. The Agencies. Federal agenciés are the repositoriés of
substantive expertise and experience. They are respohsible.for
developing regulations and assuring that the regulations are
Consistent with applicable law, the Administratién's priorities,
and the principles set forth in this Executive Order.

| B. Office of Management and Budget. Coordinated review of
aéency rulemaking is neceséary to.ensure that regulations are
consistent with.the Administration's priorities and the principles’
set forth in this Executive Order and that decisions made by one
agency do not conflict with the policy or action taken or planned
by another agency. The Office of Management and Budget ("OMB")
shall carry out that function and, to the extent permitted by law,
provide'guidaﬁce to agencies and assist‘thevPresident, the Vice
President, and the regﬁlatory policy advisors to the President in
regulatory plahning and in reviewing individual regulations, as
provided by this‘Exécutive Order. | |

C. The Vice President. ’The Vice President shall oversee the
development and presentation of regulatory policy, planning, and
review recommendations to the President and otherwise ensure that
the objectives of thié Executive Order are realized. 1In fulfilling
his responsibilities under this Execﬁti?e Order, the Vice President
shall be assisted by such regulétory poliéy_advisors within the
Executive Office of the‘President and by such agency officials and

personnel as he may, from time to time, consult.



Sectibn 3.‘ befinitions. For purposes of this Executive
order: | |

A. "Advisors"” fefers to the‘regulatory policy advisors to
the President, who include: (1) the Director of OMB; (2) the Chair
(or another member) of thé Council of Economic Adviseré; (3) the
Assistant to the President for Economic Policy; (4) the Assistant
to the President for Domestic Policy; (5) the Assistant to the
President for National Security Affairs; (6) the Assistant to the
President on Science and Technology; (7) the Deputy Assistant to
the President and Director of the Office on Environmental Policy;
(8) the Chief of Staff; (9) the Administrator of the Office of
Informétion and Regulatory Affairs ("OIRA"), who shall coordinéte
communications relating to this Executive Order among the agencies,
OMB, the other Advisors, and the Office of the Vice President; and
(10) thé Vice President's senior counsel, who shall serve as
counsellor to the Advisors in connection with the activities
relating to this Executive Order. '

B. "Agency" means any authorify of the United States that is
an "agency" under 44 U.S.C. § 3502(1).

C. "Director? means the Director of OMB.

D. "Regulation” or "rule" means an agency statement of
general appiicability and future effect designed to implement,
interpret, or prescribe law or policy or to describe the procedure
or practice requirements of an agency. It does not, however,

include:



1. Regulations issued in accordance with the formal,
rulemaking provisions éfA5 U.S.C. §§ 556, 557;

2. Regulations that pertain to a military or foreign
affairs function of the United States, other than procurement
regulations and regulaﬁions in?olving the import or export of
‘goods; |

3. Regulations that aré limited to agency organization,
management, or personnel matters; or |

4. Any other category of regulations exempﬁed by OIRA.

E. "Regulatory action" means any action by an agency related
to the development of a regulation or rule that ordinarily (under
the agency's own rules and procedufes or the Administrative

Procedure Act) would be published in the Federal Register or

otherwise promulgated to the‘public.
F. "Significant regulatory action” meéns any regulatory action
that is likely to result in a rule that may --

1. Héve an annual effect on the economy of $IOO million
dollars or more or any other important effect on the economy, a
sector of the economy, or state,Alocal, or tribal governments;

2. Have an important . effect on a large number of
individuals or entities,‘the natural environment, or the depletion
of’natural resources;

3. Create a serious inconsistency or interfere with
another action taken or planned by another agency;

4., -Substantially alter the budgetary impact of

entitlements, grants, or loan programs or the rights and
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obligations of recipients thereof; or
5. Raise important legal or policy issues arising out
of legal mandates, the Administration's priorities, or the

_principles set forth in this Executive Order.

Section 4. Planning Mechanism. In order‘tb have a

‘coherent regulatory program; to providé for coordination of §
regulations; to maximize consultation and the resolution of
‘ potential COn}licts at an early stage; to involve the public in
regulatory plannirg; and to ensure that new or revised regulations
promote thé Administration's priorities and the principles set
forth in this Executive Order;}these procedures shall be followed,
to the extent permitted by law:

A. Withip thirty days of the date of this Executive Order,
‘the Administrator of OIRA shall convene a Regulatory Working Group,
that shall consist of representatives of the heads of each agency
that the Administrator determines to have significant domestic.
regulatory responsibility, the Advisors; and the Vice President.
The Administrator of OIRA shall chair the Working Group. The
Regulatory Working Group shall serve as a forum to assist agencies
in identifying and analyzing regulatory issues (including
méthodologies and procedures) that affect more than one agency.
The Working Group shall meet at leést quarterly and may meet as a
whole or in sub-groups of agencies with interest in particular
issues or subject areas. To inform its discussions, the Working

Group may commission analytical studies and reports by OIRA,



the Administrative Conférence of the United States, or any other
_agency. | |
B. Early in each year's planning cycle,rthe Vice President

will convene a meeting of tﬁe Advisors and the heads of agencies to
develop a common understanding of priorities and.to coordinate
regulatory efforts to be acComplishéd in the upcoming year.

| C. By April 1lst of eaéh year, each agency shall create a
Regulatory Pian ("Plan") of significant fegulatory actions that the
agency expects to iésue in'pioposéd or final form in thé next
fiscal year or thereafter,'including any review of existing
significant regulations. The Plan shall be approved personaliy by
the agency head and shall contain at a minimum:

1. A statement of the agency's regulatory objectives and
‘priorities;

2. A summary of each planned significant regulatory
actiocn and the anticipated effects that it would have;

3. A summary of the legal basis for each sﬁch action,
including whether ahy éspect of théfaction is mandatory;

4. A statement of the néed for each such action and how
it_relates to the Administration's priorities and to the principles
set forth in this Executive Order; :

5. The aéency's schedule for action, including a
statement of any applicable statutory or judicial deadlines; and

6. The name, address, and telephone number of a person:
the public may contact for additional information about the planned

regulatory action.



D. The agency shall forward its Plan to OIRA by April 1st of
each year. |

E. OIRA shall, by April 10th of eéch year, circulate all
agehcy Plans to other affected agencies, the Advisors, and the Vice
President. | '

F. 1If OIRA determines that a planned régulatory action of an
agency is inconsistent witﬁ'the‘Administration's priorities or the
principles set forth in this Executive Order or is in conflict with
the policy or action taken or planned by another agency, OIRA shall
promptly notify, in writing, the affected agencies, the Advisors,
and the Vice President.

G. An agency head who determines that a planned regulatory
action of anothér agency conflicts'with its own policy or-action
taken or planned shall promptly notify, in writing, the l
Administrator .of OIRA, who shall forward that communication to the
issuing agency, the‘Advisors,‘and the Vice President.

H. The Vice President, with the Advisors' assisténce, may
consult wifh the heads of agencies with respect té'their Plans and,
in appropriate instances, render recommendatighsAaﬁAto the need for
further consideration or inter-agency coordination. |

I. OIRA shall cause to be published all submitted Plans, as
may be modified by the head of.the issuihg agency, by Juné 30th of
each year. In this publication, OIRA shall invite the public to
comment on any aspect of any agency Plan, including whether any
planned regulatory action might conflict with any other planned or

existing regulation, impose any unintended consequences on the
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public, or confer any unclaimed benefits on the public. The public
shall be asked to send all such comments to the issuing agency,

with a copy to OIRA.

Section 5. Existing Regulations} In order to reduce the
regulatory burden on the Americén people, their families, their
communities, and industries;.to verify that regulations promulgated
by the executive branch of the federal goVernmént are compatible
with one another; and to énsuré that all regulations are consistent
with the Administration's priorities and the principles set forth
in this Executivé Order, within applicable law:

" A. Within ninety days of the date of this Executive Order,
each agency shall submit to OIRA a program (which shall include its
schedule for further action with respect to specific regulations)
under,Qﬁich the head of the acgency will periodically and
selectively review its existing significant regulations to
determine whether any such regulations should be modified or.
eliminated so as to make the agency's regulatory program more
effective, less burdensome, and in greater alignment with the
Administration's priotities ﬁnd the principles set forth in this
Executive Order. The public should direct any comments regarding
the review of existing regulations to the appropriate agencies.

B. Any significant regulationléelected for review shall be
designated in the agency's annual Plan. If the agency determines
after review‘that modification or elimination is warranted, the

agency shall initiate appropriate procedures to achieve such

1



modification or elimination.

C. The Vice President, in consultation with the Advisors, may
identify other existing regulations, orvgroups of regﬁlations,.that.
are appropriate for review‘and reconsideration under this Executive‘
Order. The relevant agency or agencies shall review any
regulation, or group of regulations, so identified and
(1} undertake the appropriafe procedures to modify or eliminate the
regulation, or group of fegulaﬁioné, or {2) explain to the Vice

President the decision not to do so.

Section 6. Centralized Review of Regu}ations. The following
guidelines shall apply to all reéulatory‘actions, for both new and
existing regulations, by agencies other than those considered to be
independent regulatory agencies, as defined in 44 U.Ss.C.

§ 3502(10), nd those agencies specifically exempted by the
Administrator of OIRA: ' *

A. Agency Responsibilities. Each agency shall, consistent
with its own rules and regulations, provide the public with
meaningful pafticipation in the regulatofy process. To the extent
feasible, each agency shall seek the involvement of those who are
intended to benefit from and those expeCted to be burdened by any
regulation, including, whére appropriate, state and local elected
officials, before issuing a thice‘of Proposed Rulemaking. Each
agency shall also afford the public a meaningful opportunity to
comment on any proposed regulation, which in most cases should

include a comment period of not iess than sixty days. Each agency
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is also directed to explore and, where appropriate, use consensual
mechanisms for developing regulations, including negotiated
rulemaking. Finally, in addition to adhering to its own rules and
procedures and to the requirements of the Administrative Procedure
Act and other applicable law, each agency shall adhere to the
following procedures:

1. On the first.day of each month, each agency head
shall send OIRA a brief description of --

a. each sighificant regulatory action that the
agency intends within the next sixty days to submit to OIRA for
review (as provided for in paragraphs 3 and 4 of this Section); and

b. each other regulatory action that the agency

intends to publish in the Federal Register or otherwise promulgate

to the public within the next sixty days.

2. OIRA may waive review of any action identified under
paragraph 1(a) of this Section. Ih addition, OIRA may determine
that an action under paragraph 1l(b) of this Section may be a
significant regulatory action. If within ten working déys of an
agency's submission, OIRA does not notify the agency of the need to
submit for review an action identified in paragraph 1(b) of this
Section, the agency need not submit this action to OIRA for review

under this Order prior to its publication.
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3. For éach matter identified as, or determined by OIRA

to be, a significant regulatory actidn, the issuing agency shall --
a. Provide to OIRA the text of the draft regulatory
action, together'with a reasonably detailed description of the need
for the regulqtbry action and an explanation of how the regulatory

action will meet that need; and
b. Provide.to OIRA an assessment of thé potential

impact of the regulatory action, including an explanation of the
manner in which -- | |

(i) The.regulatory action is consistent with a
statutory mandate or otherwise promotes the Administration's
priorities and the principles set forth in thié Executive Order;

(ii) The regqulatory action does not unduly
interfere with state, local, and tribal governments in the exercise

of their governmental functions;

(iii) The regulatory action does not violate
any constitutional right, including, but not limited to, the

freedom of expression and the right to privacy; and

(iv) If the regulatory action will affect
private property; whether the effects of the action may requiré
payment of just compensation under the Fifth Amendment of the
United States Conétitu;ion, as interpreted by thelUnited States

Supreme Court.
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4. For those matters identified as, or determined'by

OIRA to be, an economically significant requlatory action, as set
forth in Section 3(F) (1), the agency shall also provide the
following additional infdrmation tovOIRA: |

| a. ‘Anlassessmeht,'including the underlyihg
analysis, of benefits anticipated from the regﬁlatbry action (such
as, but not limited to, thé.promotion of the efficient functioning
Qf the economy and private markets, the enhancement df health and
safety, the presefvation of the natﬁral environment,Vand the.
elimination or reduction of discrimination or bias) together with[
wherever feasible, a quantification of those benefits; |

b. An assessment, including the uﬁderlying‘
analysis, of costs anticipated from the regulatory action (Such as, .
but not limited to, the direct cost of the regulatofy action, any
adverse effects on the efficient functioning of the economy and
private markets; health and safety, and the natural environment)
together with, wherever feasible, a quantification of those costs;
and ,

c. An assessment, including the underlying
analysis, of potentiallyAeffecti?e alternatives to the planned
regulatidn, including reasonably viable non-regulatofy action, and
an explanation as to why the particular alternative was selected.

5. For those regulatory actions that are governed by a
statutory or‘court—imposed deadline, the agency shall schedule
rulemaking proceedings so as to permit sufficient time for OIRA to

conduct its review, as outlined in paragraphs B(2) through (4) of
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this Section;} In emergency‘situations or when an agency is
obligated by law to act more quickly than normal review procedures
allow,'fhe agency shall notify OIRA as soon as possible and, to the
extent practicable, comply with'paragraphs A(3) and (4) of this
Section. | . |

6. After the regulatory action has been pubiished in the

Federal Register or otherwise promulgated to the public, the agency

shall identify and make available to the public the substantive
changes between the draft submitted for feview and the action
subsequently announced in a clear and simple manner.
7. All information provided to the public by the agency
shall be in plain, understandable English.
B. OIRA Responsibilities. OIRA shall provide meaningful
’ guidance and ovérsight so as to ensufe that each agency's |
regulatéry actions are consistent with the Administration's
priorities and the principles set forth in this Executive Order,
and that they do not conflict with the policy or action of another
agency. OIRA shall, to the extent permitted by law, adhere to the.
following guidelines: | ‘
- 1. OIRA may review actions identified by the agency or
‘'by OIRA as significant regulatory actions under paragraph A(2) of

this Section.
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'2' OIRA shall waive review or ﬁotify the agency in
‘writing of the reéults of its review within the following time
periods: | A

a. For Notices of Inquiiy, Advanced Notices of
Proposed Rulemaking, or other preliminary regulatory actions prior
to a Notice of Proposed Rulemaking, within ten working days after
the date of submission of thevdraft action to OIRA;

b; For regulatory actions that do not include
complex technical, scientific, or economic issues, within>sixty
calendar days after the date of submission of the information set
forth in paragraphs A(3) and A(4) of this Section; or

c. For reéulatory actions that involve complex
technical, Scientifict or economic issues, within ninety calendar
days after the date of submission of the infdrmatién set forth in
paragraphs A(3) and A(4) of‘this Section.

d. The review process may be extended by no more
than thirty calendar days upon the written approval of the
Director. »

3. For each requlatory action that OIRA returns to an
agency for further consideration of some orVéll of its provisions,
the OIRA Administrator shall provide the issuing agency a written -
explanation for such refurn. If the agency head disagrees with
some or all of the bases for the return, the agency head shall so

inform the OIRA Administrator in writing. -
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4. In order to ensure openness, accessibility, and
accountabiiity in the regulatory review process, OIRA shall be
governed by the following disclosure requirements:

a. Only the Administrator of OIRA (or a designated
subofdinate) shall receive commUnicatiqns initiated by persons not
employed by the executive branch of the federal government
regarding the substance of é regulatory action uﬁder-review;v
| b.. All substantive communications between OIRA
personnel and persons not employed by the executive branch of the
federal government regarding a regulatory action under review shall
be governed by the following guidelines:

| (1) A representative from the issuing agency
shall be invited to any meeting between OIRA personnel and such
person (s} ;

{(ii) OIRA shall forward to the issuing agency;
within ten working days of receipt of the communication(s), all
‘written communications, regardless of foimat, between OIRA and any
person who is not employed by the éxecutive branch of the federal
government, and the dates and names of individuals involved in all
substantive oral communications, including meetings and telephone
conversations, between OIRA personnel and any such personé; and

\(iii) OIRA shall publicly disclose relevant
information about such communication(s), as set forth below in
’paragraph B{(4) (c) of this Section.

c. OIRA shall maintaih a publiély available log

that shall contain, at a minimum, the folldwing information
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pertinent to regulatofy actiéns'under reviéw:

(i) The status of all regulatory actions,
including if (and if so, Qhen) Vice Presidential and Presidential
consideration was requested;

. (ii) A notation of all written communications
forwarded to an issuing agency underAparagraph B(4)(b) (ii) of this
Section; and | | | .

(iii) ‘The dates and names of individuals
involved in all substantive oral commUnicationé, including meetings
and telephone éonversafions, between OIRA personnel and any person
not employed by the executive branch of thé federal government, and
the subjecﬁ matter discussed during such communicatioﬁs.

d.‘ After the requlatory action has been published

in the Federal Register or othérwise promulgated to the public, or

after the agency has announced its decision not to publish or
promulgate the regulatoryiactioﬁ, OIRA shéil make available to the
public ali documents exchanged between OIRA and agency heads
concerning each draft regulatory action submitted for review.

6. All information provided to the public by OIRA shall

be in plain, understandable English.

Section 7. Resolution of Conflicts and Inconsistencies. The
rare disagreements or conflicts among agency heads or between OMB
(or OIRA) and any agency that cannotvbe resolved by OIRA shall be
resolved by the President or the Vice President, acting on behalf

of the President. Such resolution shall be based upon
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recommendations develo?ed by the Vice President, after consultation
with the Advisors (or other executive branch officials or personnel
_Qhese responsibilities to the President include the(subjeCt matter
at issue). Vice Presidential and Presidential consideration of
such disagreements may be initiated by the Director or his
designee, by the head of the issuing agency, or by the head of an
agency that has a siénificaﬁt interest in the regulatory action at
issue. Such review shall not be undertaken at the request of
private parties or their representatives. Vice Presidential and
Presidential consideration shall be concluded within sixty days
after review by thé Vice President and Advisors has begun, at which
time the President'or the Vice President, acting on behalf of the
President, shall notify the affected agency as to whether it hay

publish the regulatory action at issue.

Section 8. Publication. An agency shall not publish in the

Federal Register or otherwise promulgate to the public any

regulatory action that is subject to review under Section 6 of this
Executive Order until (1} OIRA notifies the agency that it has
waived its review of the action or has completed its review without‘
any requests for further consideration or (2) the applicable time
period in Section 6(B) (2) expires without OIRA having notified the
agency that it is returning the regulation for furthef
consideration under Section G(B)(B);'whichever occurs first. If
the terms of the preceding sentence have not beén satisfied and an

agency nonetheless wants to publish or otherwise promulgate a
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regulatory actibn, the head of that agency may request Presidential
consideration through the Vice Presideﬁt. Upon receipt of this
request, the Vice President shall notify OIRA and the Advisors.

" The guidelines and time period set forth in Sectibn 7 shall épply
to the publication of regulatory actions for which Presidential

consideration has been sought.

Section 9. Jvdicial Review. Nothing in this Executive Order
shall affect any otherwise available judicial review of agency
action. This Execﬁtive Order, however, is intended only to improve
the internal management of the federal government and is not
intended to create any right or benefit, substantive or procedural;
enforceable at law or equity by a party against the United States,

its agencies, or any person.

Section 10. Revocations. Executive Orders 12291, 12498,
12606, 12612,~12630, and 12778; all amendments to those Orders;
and any exemptions from those Orders heretofore granted for any

category of rule are revoked.
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