
,TH E WHITE HOUSE, 

WASHINGTON 

23 June 1994 

MEMORANDm~ TO ~HE PRESIDENT 

FROM,: Harold Ickes @ 

'SUBJECT: ,Florida's application'for a secti~n 1115 waiver for its 
proposed managed competition health insurance plan for 
1.1 million low income residents 

You are meeting, wit.h Governor Lawton. Chiles this afternoon . 

. He wi~l pres's Florida's case to' have HHS grant Florida's request 

. .for a waiver in co~nection with its proposed managed competition 

heal th insurance' plan for some 1.1 million low income· resident's. 

You will be briefed immediately prior to your meeting with 
, , ' 

Go\rernor Chiles . 

. , Attached is a copy of a' memorandum, dated 22 June· 1994, to 

K~vin Thurm, Chief of Staff .to Se~ret~ry Shalala, from Bruce 

Vladeck, Administrator of HCFA, outlining the issues. 

According to Mr., Vladeck '. ~ubstantial progress has been made' 

in negotiating an agreement, but a number of problems remain,' 

includirig the fact that this is not a revenue neutral proposal. 

You should 'listen to the Governor, refer .to ·the progress of 

the negotiations, put 'urge that those negotiations must continue. 

Any s1gnal from yo~ that ,the waiver might, be g~anted until the 

'Florida :-' HHS negotiations are successfully concluded' would very 

much hndercut HHS at this point, when considerable progress is 

being made.' 

cc: Mabk McLarty 
COlrol 'Rasco 
Marcia Hale 
,John Hart 
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DEPARTMEl';T Of HEALTH &. HUMAN SERVICES 

JUN 221994 
To : Kev 1 n Thurm 

Chiof of Staff 

From: 8rucQ Vlad~A6V 
AdministratV 0" I 

Heaith Care FinllT1Cing Administration 

The Administrator 
Washington, D.C. 20201 

Subject: Update on Florida's Section 1115 Waiver Application 

Purpose 

This note provides an ,up-to-date summary of our' discussions ,with 
the State of Florida on their proposed l115 MedicQid wQiver. 

P.roposal 

The t"lo~lda Health Sttcur.1t..y (FHS) P.r09~:am/ sub.mlt.ted on February 
10, uses a managed competition model to provide health insurance, 
for 1. 1 lnilliOn low-income florlcUans. The Flor1da waivv. rJ.iJ: .c"U;i 
from other previously approved State-wide 1115 health care reform 
waivers 1n that the l"lorlc1a MedicaiC1 program, except. tor coverage 

,of the mladically needy, remains intact. ,FHS is a voluntary proqrall 
for thE!. non-Medicaid uninsurec1 that allows employer8 and 
individualswith,iilcomes below 250' percent ot the poverty level to 
buy mddi:fiedc(;:.iii11u,nity rate<! insurance whiCh i8 subsidized by the 
State and Federalgoyernment. Particular, features include: 

·0 Any' family unit with gross annual income below 250 percent of 
poverty, irrespective of the value ot their assets, will be 
eliqible to apply. 

o Insurance will beprovlded through Communi ty Health PurcMsinq 
Alliance8 (CHPAs) that currently provide policIes tor the 
smBill employer market. 

('l Indivir.tuaJA ~nrf firmA mUAt. he uninsured for 12 months prior to 
joi.n1nq theCHPA. 

o Purcha.s~ is entirely voluntary' both on the part of the 
individual and employer. . 

. 
o Medicaid eligibles I exaopt for the Medically needy who will be 

,Q, 

qriindfathered Into FHS, are ineligible for FHS and will remain 
in Medicaid. 

L!(:eris,e.d. agent:3.,~e.ll' insuran.ce po1.ic$.es through: .tho ,CH~AB, al\d 
:teC:~e i ve 'pommi s si ons .from' 'the' AccOluitab1. e Re'a i til· 'Partnershi'ps '~.' 

.' " '.' .. , '. " 

o ThE! benefit package is the Florida' Department of Insurance 
(DC)I) package used in the!' »mal.l eIRv1oyermdL'ket. It contains 
both managed care and indemnity packages I which contain 
s1~Jnl:!lcant. 'cost ,Sharing and. ftlWtl4' 1J"Il".clL~ Lhcau Mt:td!ca.ld. 
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The Florida legislature has not gl'/en final lA9i~1.''''tiv..,. approval to 
the prop>osal as the Senate is deadlocked 20-20 along party lines. 
Governor Chiles has already r.~11An one ~nconclusive special 
legislative session this summer and plans to call anot~er shortly. 
Resolution of cutstandi,ng i fl:Flll~S in the waivQr application would 
presumably give the legislature additional impetus to a~t. 

One unusual feature of FHS has made the evaluation of th.is waiver 
A[lI'll icat ion moro, difficul t 'than usual. FHS wouid uac Medicai.d. 
savings to subsidize what the state considers a private sector 
program. Sinoo our statutory author'ity is desiqned It ••• to as.ist 
in promoting the objectives of title XIX ..• ", and FHSis desIgned 
for ,an uninsured low-income population, oil l1\ajor issue 1s the extent 
to which FHS must contaiil Medicaid-type features. The State wants 
FHS to, mirror tho smell e~ployer market. and include meny feetu.rea 
of that market, ~ncludin9 limited beneflts and high cost~sharing to 
guard, ,'l9:tinst inappropriate use 4nd unfevo.eble risk sel.ect.Ion. 
Nevertheless, federal Medicaid funds must be used for a program 
that la consistent with the pucpoees 'v!, M~uicaid, provides 
Medicaid-type protections for enrollees~ and does not ln effect 
become a block. 9L'c:ULl.. 

While w';t htlve managed t.o reach agreement wit.h the ,state in several 
4:reas in reconciling these apparently conflictIng objectives, 
l::Iwv~rdl, ,'of t.h/~' rema!nIng unreSOlved issues stem trona this 
conundru:1n • For example, as a "general policy, mCinaged care plans 
t.hat. enl~Oll MedJ.ca1d beneticiarles must have no more than 75' 
Medicare/Medicaid enrollees.' If we consider the FHS population to 
be Medic/iid, some curre'nt Medic'aid managed care plans may no longer 
meet thj.s tes~.,ApprQval could" also create a precedent for 
sUbsequent,State waivers. 

Progress to Date 

We are now actively enqaged~n negotiations with the State on the 
remaining outstanding issues, and are hopeful that 'we will 
ultimate'ly reach agreement on a waiver provided the State i8 
prepared to meet us halfway on some of the remaining issues. We 
have made substantial progress in supporting the State's' policy 
goals wlH le at the same time assuring acceSR, qUB 1 i t:.y, Anti 
financial protections given both our statutory authorities and our 
goals on health care reform. We havA rA~t.'!hM Agreement on several 
issues ranging from protecting certain vulnerable populations to 
the basic mathodolog'y f():f" calculating budget' nQutra11ty. w. 
continue to meet to establish key fInal baseline,estimates that 
,~ill qua:r~r.ltA,A .apvr~priat9~Qd.!;al. eontriQ\Jt1ona." ,,\,.' 

' .• '. . * •• 

'Major" Ou'~staridin~ ,Issues' 

1. ,~=hing of PrCilmiums 

Whenever private premiumo have been collected on behalf of Meaicaid 
benef icii:lr ies, our longstanding policy prior to,' the Ten~e8see 
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waiver was to provide Federal match on total premiums minus 
employeI~ and individual payments; that is, .... ·e only match State' 
contribu.tions., Florida is reQuesting that Federal m~tr:hincr 
paymentsi be based on gross premiums including a combination of 
employer, employee, and State contribution. rrhiFi flrnposal would 
,have ,th4~ State share ,diminish as income clasaincreases. For 
example, at, 2,00% to 250' of thA FMAr~ 1 pov~rty l~vQl, an 
individual and employer ,would each contribute $25, the ~tate $1, 
and the federal qovArnmAnt $65. The State proposes: to cap the 
number of enrollees at this higher income level. 

In the C,ase of the Tennes-se'e waiver, we agreed to match individual 
prp.miums on a lim~ted basis. Until racantly we took the position 
in ther'legotiations that we would. not agree to a Tennessee-like 
solution, because of our concern, about reinforcing thct precedent. 
However, we are now discussing an option that would limit federal 
axposulre and assure r~aconable matching sharee by adjusting 
Florida's cap on higher income enrollees. It remains to be seen 
whother 'the State will accept this, APP::04Ch. One question ill 
whether we should match employ~ premiums, which might set a new . 
preceden't: Qt a time when we have additional pending waiver requests 
to do ,so, some of which are far more extensive (e .. g. 
Massachusetts). We a.re attempl.lng LOSL.r:wI,;Lu~t:t t.hw tvrmll and 
conditions in a way that will, minimize this issue. 

:2. InS1l!rance Broker, 

Under 1:"H:5, insurance brokers I not allIances as under HSA, market 
pollci~9 to individuals and receive commisSions from'th. AHPs~We 
believe that this practice may contain incentives for agents to 
enroll hCilalthy incUv1ctua,ls or individuals receiving minimal' State 
subsidies in plans, and to stay away from such populations as the 
medically needy.. Tl'le state has indicated that thisprovislon 
reflected'a difficult political compromise with insurance brokers 
Wi Utln the State. General Counsel has informed the state that 'this 
practice would violate: Federal fraud and abuse laws, whlchbar 
cOnuDissi()ns and kickbacks in ,Medicaid-related programs. This is 
still an open issue pending a meeting with the State and the 
Justicef)epattment to obtain further clarification. Nevertheless, 
even 1£ Il'uch a, policy is not technically, illeqal, we feel it would 
be damagIng to permit Federal matching funds for this purpose. W. 
have informed the State of our positIon, and they are attempting to 
accommodclte our concerns by ensuring that Federal funds are not 
used for th1spurpoae. 

3. Enc.()unter D,ta , 
, ... - . 

.', " ":.,". 

In,' ail. S-t.ate~wide 'MedicaId 'waivers ~ , w,e 'havaraqu 1 TAd.' ','00 ·l)".,..r.Aftf", ' 
encounter data 'in order,to' track and evaluate the Ciemonstrations,' 
especialJ,.y to ensure access andqualit.y fnr v'ul nerable population •. 
For Flori,da, we would use these data to estimate the impact of FHS 
on indivldualA'whn WArR lnsur9d through the demonstration, and. to 
compare FHS' s impact with those of o,ther state-wide demonstrations. 
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Florida is opposed to providin·~ 100 percent encounter data for 
phys1ci~Ln services. They argue that such a requirement is 
A)(trAmAly burdAnPiOmA for managed 'care' organizations and would 
undermine physic ian support for FRS. The State has offered to 
pro~.ridf!l a on@ p@rc@nt sampl@ of physician ~ncnl1nt.AI"'A Ann IItAYA f t l,A 
amenable to some increase in sample size. However, much of this 
ctat.a is already available, since most physicians, including 'many in 
managed care plans, ,are paid on an encounter basis. 

We continue to believe that 100 percent encounter data is essential 
for sev·eral reasons. ;First, managed care arrangements C::re.te 
incenti~'es for plans to restrict use of. services. Second, such 
incontivc::: arc.reinforced in t.ho managed care and indemnity plans 
in FRS due to the hiqh copayments •. Third, because we are concerned 
a.bout t.t.'te impilct of FHS on a.t-risk individualc located in, various 
geograplHc areas and treated by different providers, we cannot 
specify all the samples we might need a p~lori. For example, it is 
possible, that the underlying structure of FHS may deter appropriate 
levels of utilization for some g.oups (e.g., ch1ldren ~ith asthma 
living in underserved areas, pregnant women l persons ',d thmental 
.Lllae:;tif) • W1Lhuul 100' encounLec: c1at..a, we cannot evaluate such 
impacts. We are especially concerned with the civil ,rights 

'dimens1on ot a project;,such as Flor1d.a.'s, and we dUIl't b~lievv'wl! 
can aSSlil're adequ~te . compliance withci'vil rIghts laW8' without 
complete: delta . ,we' are now a't'temp'tlnq to wr1t.e ·langu~ge tor' the 
terms and conditions of the waiver that would give beneficiaries 
necessaty pro~ect.ion but alSO attord. the state the appearanoe Of a 
victory on this issue. We do not propose to make any substantive 
concessions on this issue at this t1me. 

4. rremiy,m Rating Bands 

As in the small employer market, premiums under FHS are 
differentiated on the basis of age ands.x. This will result in 
large differentials in premium rates by age (.e.g. 5 to 1) .and 'sex . 
(e. g. 3 to 1). Since Federal and, State premium subsIdies' ue . 
li~itedto a fixed percentage of a $116 benchmark premium, 
individuals in high premium bands (e.q. males 50-60) will' face 
substantial out-of-pocket premium payments. 

The Sta1t.e is willing to work with the . Legislature to try to 
eliminate the rating factor by qender, but is not willing to drop 
the age factor. They argue :that if they eliminate the age factor 
n.ighf'r riR'k 1ndiv1duR1A will opt in while healthier younger people 
will not purchase FHS coveraqe. This will result in an increase in 

.. ,·.the . QasG!J.it:lO' promiutD . 'IIIittl.·the ... eone(,llDita,nt: result '. '('If " fewer:. 
: .;- ).ndivlduals·.-;lnd' •. mploye;s.buyingcoveragethrOughrSS'. • . The Stat.·. 

is w!lli,ng" t'Q aopliidarnarrowingthe premium bands' based.' on .go 
. over time. We bel~eve that creating. a disincentive. for higher riak 
p~r80~s to obtain insurance is inconsistant with thQ principia. of 
health c,are reform. We reconunend a special term and condition that 
eemmitm thQ State to a specific narrowing of the premium banda on 
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age, starting in the' second yltar I be, inclutip.n 11M part of' the 
waiver; 

5. Copayments and Benefits 

The high copayments in the managed care plans ($10Ci a day for the 
first f,lve' dQ.ys of hoapit41 care, $100 per viSit ,for emergency 
care, and $10 per visit for prenatal a.nd postnatal ca.re) and 
J.ndemn,11,;Y p14ne (20 percent coinsurance) could create barriers to 
care. J:n a similar vein, benefits under FRS are far more limited 
1..1U.lll unide.s.: Medlce1d,espaC:ially with regard to 2PSDr" medically 
necessai:y follow-up services for children. . 

These fE!atures result from the FHS benefit package :being conformed 
to the t~I small emploY8r mur~~~ p4ckage. The Stete nOB indicated 
that chlldren in families with incomes below the poverty level will 
receive all necessary services through V 1..1;\1".. SLate-sponsored 
programs., while women with infants who have incomes below 185 
percentot poverey will be covered by Medicald. Nevvrth¥leS8, we 
still bielieve that these copayments and benefit, limitations are 
inappropriate in a Me<:i1ca1ct ctemonstrat1on where at. least 60 percent 
of the enrollees will have incomes below 150' of the poverty level. 
We are attempting to structure a compromise wnereby the tftat.e could 
subs1dili,:e some of the more egregIous ,copayment and benefit gaps, , 
especJ.al.ly for the traditionally high prior,tty:populattons in. the 
Medicaic! program, e.g., the lowest-income'· enrollees, pregnant 
women, infants, and children. ' 

SUlllllary 

We have maae substantial proqress to date. 'The state ia now 
pushing hard to see draft final terms and conditions. We must 
proceed. cautiously given the fact that any waive,rs provided to one 
State al:e immediately seen by all other states as'.a precedential 
minimum" and applications that are e1 ther already In house and 
lmpendir'lg contain very expensive expansIons· of these precedents. 
Further" Congressional unhappiness with ,the waiver process carries 
the r,iflll[ nf lAg1A~lAtiv9 restric::tions on our authority under 1115 
(if the District 'Court, 1n the NACRe lawsuit, doesntt i!l\Poa8 such 
rf!tstrlct:ions first). NEtverthAl A!UI, we are stIll hopeful that,' we 
will be able to' construct an agreement that will satisfy both 
partie. " 

CO I Kert Apfel 
Judy Feder . 
J'el~ry ,. Klopno;, , 

" ,,' "JofinMonahan, ' ~. ' 


