THE WHITE HOUSE AT WORK
Wednesday, November 19, 199? '

“We have put in place .the buzldzng blocffs of giving all of our chz!dren what should be thezr Jundamental right, a
chance at a decent safe home; an honorable, orderly, positive upbringing; a chance to livé our their dreams and
their God-given capacities.” --'President Clinton, Nov. 19, 1997 :

PRESIDENT CLINT ON SIGNS THE ADOPT ION AND SAFE FAMILIES ACT-OF 1997

Today, President Clinton signed into law the landmark Adoption and Safe Families Act of 1997 to help thousands
of childfen waiting in foster care move more quickly into safe and permanent homes. This overwhelmingly bipartisan
legislation was.based in large part on the recommendations of the President’s ““Adoption 2002” report. The report. -
takes its name from one of the President’s central goals -- to at least double the number of children -adopted or
* permanently placed to 54,000 by the year 2002, The Act makes sweeping changes in federal law on adoption and
foster care enacted in 1980." The new law makes clear that the health and safety of children must be the paramount
concerns of state child welfare services. The Adoption and Safe Families Act also includes the following:

Ensurmg that Chlldren are Safe

»  Clarifics Reasonable Rgumﬁgaugn Effoﬂg As the President proposed the new law ensures that children’s health
and safety are thé paramount concerris of the public child welfate system. The law clarifies that there are instances -
when states are not required to make “reasonable efforts” to keep children with their parents, such as when a p*urent
has been convicted of murdermg another child or a child has been abandoned, tortured, or-chronically abused.

Doubling the Number of Children Adopted or Permanently Placed by 2002
»  Creates Financial Incentives to Increase Adoptions: The new law contains the Presndcnt s plan to offcr a financial -

bonus to states that increase the number of children who are adopted from the public foster care system. These
incentives will help double the number of children adopted. For every addatnonal child adopted, a state will receive
$4, 000 with an addmona $2 OOO pald for each chxld with special needs

iff

* Under the new law, permanency hearings will now be held no later than 12 months after a child enters fostcr care, 6
months earlier than under previous law, and states must initiate termination of parental nghts proceedings, except
in specified circumstances, for any child who has been in foster care fqr 15 of the previous 22 months.

Promoting Safe and Stable Families

»  Ensuring Health Care for Children with §p§gal Ngeds and Erowdmg Supportive Services: The new law cnsures
that children with special needs Leep health insurance ‘coverage when they are adopted, either through Mcdlcald or
through the new children’s health program included in the Balanced Budget. In addition; the new law rcauthonzcs
the Family Preservation and Family Support Services Program, renamed Promoting Safe and Stable Families,
which provides services to strengthen families bcfore Crises occur and to ensure safe, stable homes for children who
return to their families. '

Bmldmg on the Pres:dent’s Record -

- Since taking office in.1993, President Chnton has taken important steps to encourage and increase adoptlons and to
support families who choose to adopt. The President has commitied his Administration'to breaking down barriers,
including high-adoption costs and complex regulations. Among these efforts, last year, the President signed into law a

$5,000 tax credit to families adopting children, and a $6 000 tax credit for families adopting children with special
needs. The President also gnsured that the adgppgn process is free from discrimination and delavs on the basis Qf ac

culture and ethnicity by strengthening the Mul ti i-Ethnic Placement Act.” And the very first piece of legislation the

Presmient signed into law, the Famil ke time off to adopt. c hild without

losmg their jobs or health insurance.
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Background and talking points on cost allocation:

“Cost allocation” is the offset for S. 1195 Promotion of Adoption, Safety and Support for Abused
and Neglected Children (PAS S). A

The general pohcy Under the welfare reform block grant, there is a 15% cap on administrative
costs for states. CBO assumes that states will shift administrative costs from welfare which is

now a block grant into open ended entitlements like Medicaid and food stamps. The cost
allocation amendment would prohlblt states from sh1ftmg admm1strat1ve costs to these
entitlement programs. : : lion, per CBO. We are
carefully working with CRS and advocates to draft a faxr cost a]locanon to pay for the $2.5
billion in spending for PASS. PASS does ngf include any caps; therefore food stamp only cases
and Medicaid-only cases would not be put in jeopardy as they might under alternative proposals
on cost allocations that do include caps for food stamps or Medicaid.

" Current law: TANF limits States’ administrative costs to 15% of block grant. But
Medicaid and food stamps are entitlements with a 50-50 match for administrative costs.

. Change and Explanation: Add language to ensure the states do not shift TANF - ,
administrative costs to other opén ended federal entitlement progtams, such as Medicaid,
and food stamps. '

Counterpoi oosition:
States say this is an unfunded mandate, arid unfair to vulrierable families.

FACT: Governors asked for a block grant of welfare reform, and said that they
could be more efficient with flexibility.

Administrative costs were raised from 10% to 15% in the block grant. In 1995,
average administrative costs were 13.7% for welfare — and that was before the
flexibility of the block grant. :

We are not harming families. We are just ensuring that State don’t shift
administrative costs from welfare programs to Medicaid and food stamps. . To be
_ clear, this offset does not touch Medicaid only and food stamp only cases. If
Medicaid claims go up, states can still get administrative matching funds at the same
50-50 level.

' States will claim that our cost allocation offset, hurts food stamps and Medicaid.
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FACT: The offset requires States to “live” under'the 15% administrative cap of the
welfare block gramt.

FACT: The offset will not change the 50-50 Admmlstratwe match for Medncmd only
and food stamp only cases, .

FACT: The offset is not the same as the Stenholm amendment, it does not have a cap
of administrative costs for food stamps, like Stenholm. <

History: Congressman Stenholm had a similar provision in the House, except his was
harsher than yours because it included a ‘hard cap” on food stamps administrative costs.
This would be a huge. problem during a recession, when the number of families collecting

- food stamps would rise but the administrative money to process all new claims for food
stamps. :

State claim that we are "taking” money from vulnerable families.

. This offset is designed to ensure that States don’t circumvent the 15% cap of
administrative costs in the welfare reform block grant and shift those costs to
Medicaid and food stamps. Congress talks a lot about gaming the system. Imposmg
a cost allocation prov:sxon would prevent gaming before it starts.

+ Governors and the States don’t like our offset. I was a Governor so I understand
the interest States have in maxumzmg federal dollars — but that does not make it

right or acceptable.

. The offset just prevents States from circumventing the 15% administrative c¢osts
under the welfare block grant and shifting the costs to other federal programs like
Medicaid and food stamps. :

.‘*“‘ - ”,
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1 SEC. 404. ALLOCATION OF COMMON Apmms'mmm
2 | COSTS.
3 (a) In GENEI;AL.—-—Section 408(a) of the Social Seen-
4 rity Act (42 U.S.C. 608(a)) is amended by adding at the
5 end the following: | -
6 “(12) RYILES Foi«z: ALLOCATION OFf COMMON AD-
7 MINISTRATIVE COSTS.— |
8 “(A) DESIGNATION OF TANF AS Pﬁzmm
9 PROGRAM.—Except. as provided in subpara-
10 graph (B), for the purpose of allocatiné; com-
11 mon administrative costs incurred in serving
12 households, families, and individuals eligible or
13 applying for benefits under the program funded
14 under this part and any other Fedéral means-
15 tested public benefit program administered by
16 the Stété or the program funded under part D
17 of this title, the program under this part shall
18 be treated as the primary program in the same
19 mannér as the program under this pait prior to
20 August 22, 1996, was treated as the primary
21 program for such purpose. |
22 “(B) OPTTONAL UsE (I)L" GENERAL ALLOCA-
23 TION RULES.—
24 “0) IN ‘ceNgrRat.—For Lhe purpose
25 of allocating common n.dmiuistrativé ‘costs
26 ‘

incurred ‘in serving households, families,
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and individuals eligible or applying for ben-

efits under Lhe program funded under this

P.B5/14

part and the State plan under title XIX

(inclading any waiver of such plaxz); effec-
tive for such costs incurred on and after
October 1, 1997, a State that meets the

requirements of clause (ii) may eleet to al-

locate such costs based upon generally ap- |

plicable miles for allovating costs among

Federally funded programs, grants, and.

contracts.

“(ii) REQUIREMENTS.—A Statc meets
the requirements of this clausc if, with re-
spect to determining the eligibility of indi-

viduals described in clause (iii) for assist-

.ance under the program funded under this

part and for medical assistance under ftitle
XTX—

“(I) the State applies thc same
incomeé and resource standards and
methodologies;

“(T1) the State integrales the ad-
lministration of the eligibility proce-

dures; and

@001
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1 CIID) the State uses the same
2 application form. |
3 | “(iil) [NDIVIDUALS l)lﬁS(?RlBEl).m-‘h'i-v
4 dividuals described in this clause are indi-
5 _viduals whose eligibility for me&ical assist-
6 ance under title XIX is based upon the ap-
7 plication of écction 1931.

8 “(iv) CONSTRUC'rION.m—Nothing in
9 this subparagraph shall be construed as af-

IO fecting the application of section 1931.”.
11 (b) EFrective DATE—The umnendment made by

12 subsection (a) shall apply to allocation of costs incurred

13 on or after October 1, 1996.
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(a) TRANSITIONAL FEDERAL ASSISTANCE FOR CER-

TAIN ADMINISTRATIVE CosTs.—Section 1903 of the So-
cial Security Act (42 U.S.C. 1396b) is amended by adding
at the end the following:

“(x)(1) Su};ject to the 311cceedixxg provisions of this
subsection, with respect to each of fiscal vears 1998
through 2002, in the case of a State described in pai‘a.—
graph (2), the Secretary shall provide that with respect
to administrative expenditures that thé State dem-

onstrates to the satisfaction of the Secretary are attrib-

utable to the implementation of the eligibility and adminis-

trative procedures described in subparag'raphs (A), (B),
and (C) of paragraph (2), the per centum specified in sub-
section (a)(7) shall be increased to such percentage as the

Secretary determines, for each such fiseal year—

P.B7-14

| 2 Of?t'é’w

“(A) ensures the equitable distribution of addi- .

tional Federal funds among the States that the Seec-
" retary determines implement the eligibility and ad-
‘ministrative procedures deseribed in such subpara-

| graphs of paragraph (2); and
“(B) does not result in total Federal outlays
that exceed the limitation described in paragraph

(3).

() A State is deseribed in this paragraph if the See-
Titary deterniines that, with respect to determining the eli-

¥
i
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gibility of individuals whose eligibility for mcdical. assist-

tion 1931 —
“(A) the State applies the same income and re-
source standards and methodologies;
“(B) the State integrates the administration of

the eligibility procedures; and

P.oE/14

“ance under this title is bascd upon the application of sec-

“(C) the State uses the same application form.

“(3) The total amount of additional Federal outlays
resﬁlting from the applicatiqn of this subsection for each
of fiscal years 1998 through 2002, shall not exceed
[$150,000,000/ note: modify amount to be amount that
results in a net total savings of $2,500,000,000 as a result
of this amendment} in any such fiscal year.”.

(b) EFFECTIVE DATE.—The amendment made by
subsection (a) shall apply to the allocation of administra-

tive costs ineurred on or after October 1, 1996.

— L

f
H
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AMERICAN PUBLIC WELFARE ASSOCIATION

‘ Coraclivs D. Hogan. President
A. Sidney Johason I1I, Executive Director

September 23, 1997

To:  Laurie Rubiner
Barbara Pryor

Fr:  Elaine Ryan and Be?sey' Rosenbaum

Re: Definition of Administrative Costs
b

‘Thank you for taking the time to discuss the financing mechanism of
the new child welfare bill PASS. As promised, attached you will find the
proposed child care regulations related to state administrative costs. Under
Subpart F, Section 98.52 you will note that while the 5 percent cap on child
caFe administrative costs applies to the federal funds, no such cap is
imposed on the state maintenance of effort dollars. The proposed
regulation states, "( ¢ ) Non-Federal expenditures required by $9853(c)
(i.e.. the maintenance of effort amount) are not subject to the five percent
limitation at paragraph (a) of this section.”

No similar distinction is made in the TANF section of the law. There
is a 15 percent cap on the federal dollars and the state maintenance of
effort.dollars. Perhaps, the TANF administrative cap language could be
amended to reflect the child ﬁ:re policy described above.

 If you have any questions, pleq‘é\e feel free to give us a call.

¥
R

810 First Street, NE, Suite 500, Washington, DC 200024267 (202) 682-0100 FAX: (202) 289-653¢
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discrimination in employment on the
basis of religion. .

{1) Child care providers that receive
assistance through grants or contracts
under the CCOF shall not discriminare,
on the basis of religion. in the
employment of caregivers as defined in
§98.2

(2] if two or more prospective
employess are qualified for any position
with a child care provider, this section

" shall not prebibit the provider from
employing & prospective employee who
is already partisipating on a regular
basis in other sctivities of the
organization that owas or aperaies the
provider. o : :

(3} Paragraphs (a) (1) and (2) of this
soction shall act apply to empleyees of
child care providers if such employees
waere employed with the provider on
Novernbder S, 1990,

(b} Notwithstandiog paragraph (aj of
this section. 8 sectanian organization
may require that employees adhere to’
tae religious tenews and teachings of
such organization and to rules
fortidding the usa of diugs or aloohol,

{¢) Notwithstandiag pamgraph (b} of
this section. if 80 percent or more of tha
operating budget of a child care
provider carues from Federal aad State
funds, including direct and indirect
assistance under the CCDF, the Lead
Agercy shall assuie that, before say
further CCOF assistance is given to the
provider, . :

{1} The grant or contract relating 1o

. the assistance, or

(2} The employment policies of the
provider specifically provide that 3¢
person with responsibilities in the
sreration of the chiid care program will

discriminate, of the basis of religion, in

the employment of any individual as a
caregiver, as defined in §88.2.

| 3iapart F—Use of Child Care and
Devoiopment Funds

§9350 Ciid care servicad -

{s] Of the funds remaining afer
applying the provisicss of § 92.50 (¢},
(d) and (¢) the Load Agency sball spend
a substantial poftion 10 provide child
care services to low-income working
families. - : :

{b) Child eare sesvizes shall be
provided: . :

{1) To eligible children. as des¢ribed
ir. §98.20: ’ :

(2) Usiog 2 sliding {ee scals, as
described in § 98.42:

{3) Using funding methods provided
fe2 i § 98.30; aad
© {4) Bas:d or: ihe prioritics in §$8.44.

- (¢} Of the aggregate amount of funds
_éxpecded {i.c., Discretionary.
Mandatory. and Federal and State share

P otrw b e e weras PRy

of Muching Funds). no less than four
pereent shall be used for activities
improve the quality of ehild care a3
deseribed 3t £98.51.

{d) Of the aggregute amount of tunds
awareled (Lo Discretionary, Muadatory,
and Federal and State share of Matching
Funds), fo more than five percent may
be used for sdminisurative activities as
described a1 §98.52,

{c) Not less thaa 70 percent of the
Mandatory and Matching Fuads shail be
used o meet the child care needs of
families who: o

{1) Are receiving assistance undera
Siate program under Part A of tite [V of
the Social Security Act,

(2) Are auempting trough work
activities to transition off such
sssistahce program, and

{3) Are st risk of becoming dependeni
on such assistance program. ,

{f) Pursuant to §98.16(g)[4), e Plan
shall specify how the St will meet the
child care needs of families described in
parzgraph (e} of this section,

§88.57 Activitles to lmprove the quaillty of’
child care.

{a) No less than four percent of the
aggregate funds expended by the Lead
Agency for a fiscal year. and including
te amounts expended ia the State
pursuant to §98.53(bl, shall be
expended for quality activities.

1] Thesc activities may include but
are not limited to:

(i) Activites designed te provide
comprebensive udhsumer oducation to
parents and the public:

(i) Activites that increase parental
choice: and

(iii] Activ:ties designed to improve
the quality and availability of child care,
including, but not limited to those
described in persgraph (a)(2) of this

_section.

{2} Activities to improve the quality of
child care services may include, but are
aot {imited to: '

{i) Operating directly or providing
financial assistance to organizations
{including private non-profit
organizations, public organizations. and
units of genéral purpose lecal
governmer..) for the development.
establishment, expansiou. operation,
aad coordination of resource and
referral programs specifically rclated to
¢hild care; ,

(ii} Making grants or providing loans
15 ¢hild care providers te assisi such
providers in mecting applicabl. State,
Iocsl, and uidal child care stacdards,
including applicable health and safety
reguirements, pursuant to §593.40 and
9841,

(iii) Improving whe roonitosing of -
compliance with, and enf{otcement of.

applicable Stae, local, and Uibel
requirements pursuant to §§98.40 and
ELE RN : P

{(iv Providing training and techaical

_ 4s3iStance in arcas appropriate 1o the

prevision of child cam services, such as
training in health and safety, nutrition,
first aid. the recognition of
communicable discases. child abuse
deteciion and prevention, and care of
children with special needs;

(v} improving salaries and other
compensation (such a3 fringe bernefits)
for full- and part-time staff who provide
child care services for which assistance
is provided under this part: and '

8:;} Any otber activiues that are
consisien? with the iatent of this
seqtion. o

(b} Pursuasnt to §98.16(h). the Lead
Ageacy shall desceide in its Plan the
activities it will fund uoder this section. -

{¢} Noao-Federal expenditures required

- by $98.53{c) (i.c.. the maiawnance-of-

cffort aipouat) are not subjéct 1o the
requiremcnt at paragraph (a) of this
section.

§9852 Adminisvative costs.

- {2) Not more than five percent of the

‘aggregate funds expended by 1he Lead

Agoucy for & fiscal year, and including
the amovols expended in tha State
pursuant 1o §98.53(0}. skall be ‘
expended for administrative activities.
Thase activities may include but sre not
limited to; - )

(1) Salaries and related ¢nsts of the
z:aff of the Lead Agency or other
agedcies engaged in the administratiéa
and implementation of the program
pursuantto § 98.11. Program .
administeation and implementation
include the following types of activities:

(i} Planning. developing, and
designing the Child Care and
Development Fuad program;

lii) Previding local officials and the
nubli~ with information about the
program. includiag the conduct of
public bearings: ,

l(iii] Preparing the application and
Plan; .

{iv} Devcloping agreements with
administering agencies is order to carvy
oul program activities:

- {v) Monitoring program activides for
compliance with program requiremerts;

[v1) Preparing repons and uther

" documents related to the program for

subiaission to the Secrotary:

{vii) Maintaining substantiated
complaint Bles in accordance with the
R?uiremenfs of §98.32; ‘

viii) Coordinating the provision of
Child Case and Development Fund
scrvices with other Federal, State. and
local child carz, early childhood - .
developrient programs. and belore- and
after-school care programs:

b = B 4 LECT _mPD_ame
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{ix) Coordinating the resolution of
audit and moniloring findings:

(x} Evaluatling program results: and

{xi) Managing or supctvising persons
with tespoasibilities described in
paragraphs (2}(1)(i) through (x} of this
section: : :

{2} Travel costs {ngurred for official
business in carrylog out tho program;

(3) Administrative services. including
such services as accounting services,
performed by grantees of subgrantees or
under agreerneats. with third parties;

{4] Audit services as required at
§98.6S:

{5} Other costs for goods and services
required for the administation of the
program. including reatal or purchase of

‘equipment. utilities. and office supplies:

() Indirect costs as determined by an
indirect cost agreermnent or ¢ost
aliccation plan pursuant to § 98.55.

(b} The five percent limitation at
paragraph (s} of this section applies
only to the States and Temitorios. The
amount of the limiation at paragraph (a)
of this section does not apply to Tribes
or wibal organizations.

{c]) Non-Federal expenditures required
by §98.53(c} (i.c.. the maineoance-of-
effort amount) arc got'subject to e five
percoat limitation at paragraph {s) of
this section.

535855 Maching Fund requirements

{) Federa! matching fuads are

.. available fot expenditures in a State

based upon thz formula specified at
§98.63(a).

.. (b) Expenditures in a State wnder
paiagraph (a) of this seétion willbe

{1) At tbe Federa! medical assistance
rate for(.ie fiscal yzar 1995 irrespactive
of the flsdal year in which 5&3 funds are
available;and . o ~

{2) If they sre for allowaljle acuyvitie:
as described in the approyd Suate P
that meet the goals and purposes of the
Act. e

(] In order to receive Federal ’ i
matching funds for a fisca) year under
pacagaph (3) of this secuion:

(1) States shall also expend an amouant
of non-Federa! fuads {ar child care
activities in the State thatis at least
equal to the State’s share of
expenditurcs for Gscal year 1994 ot
1995 {whizhever is greater) undar
sections <02 (] and (i) of the Social
Security Act as these seclions were in
effect before October 1, 1395: and

(2} The expenditures shall be for
allowable services or activites, as
described in the approved State Plag if
appropriate. Uial meet the goals and
purposes of the Act.

(2) All Mandatory Funds are obligated

in accordunce with §92.60(d)(2)(i).

- —— T——
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{d] The same expuadituce may not be
used to meet the tequitemncats under
both paragraphs (¥} and (<] of thig
section in a fiscal year. :

{e} An'expenditure in the State for
purpeses of this subpar may be:

(1) Public funds when e funds ae:

(i) Appropriated directly to the Lead
Agency specified at §98.18; ot .
transferred from another public agency
to that Lead Agency and under its
administative contool. or certified by
the contributing public agency as
representing expenditures eligible for
Pederal match:

{ii) Net used to mateh other Federal
funds: and .

{iii} Not Fetieral tunds, or are Federal
funds authorized by Federal law to be
used to match other Federal funds: or

{2) Donated from privete sources
-~hen the donated fuads:

{i} Are donated without any
restriction that would ruquire Useir use
for a specific individual, srganizatian.
facility or (astitution: :

(1) Do not revert to the donor's
facility or use: and

(iii) Are not used t¢ match other
Federal funds: '

{iv) Shall be cortified both by the
donor and by the Lead Agency as
available anJ represerting exgenditures

ible for Federal match: and .

?\:l Shall he subject w the audit

eli
- requirements in § 98.65 of these

regulations. .
(f] Donatéd funds necd potbe .
wansferred to or under the

. administrative control of the Lesd
" Agency in order to qualify as an

expeaditure eligible to receive Federai
mateh under tbis section, They may be
gives to an eatity designated hy the
State to receive donated funds pursuant

- to §98.16(c)(2). _
i+ (g) The following are not counted as
."an eligible State expenditure under this

Paru

(1) In-kind contributions; and .

(2} Family co.tributions 1o the cost of
care as required by § 98.42.

-(h) FPublic pre-kindergarten (pre-K)
expenditures:

1) May be used 1o meet the

maintenance-of-¢ffort roquirement oaly
if the State has not reduced:its

expenditures fot full-day/full-year ¢2ild

care services; and R

{2} May be eligible fot Fﬁetal match
if the Swxte includes in it~ Plan, as
provided in §98.18{(q). a description of
tie efforts it will undentake to ensure
that pre-K programs meet the needs of
working parents. ,

{3) In any fiscal year, 2 State may use

public pre<K funds for up to 20% of the

funds serving as maiatenance-of-effort

under this supsection. In eny fiseal yzar,

" as Diserctio

——

.4 State May use athec public pfe-K

funds for up to 20% of thee expenditures
secving as the State’s matching funds
under this subsection. .

(a] If applicable. the CCDF plan shall
reflcct the State's intent to use pybdlic
pre-K funds in excess of 10%, but ast
for more than 20%, of eithier its
maistenance-of-effort or Staté matching
funds in a fiscal year. Also, the plan
shall describe how the Stawe will
cooidinate its pre-K and child care
services to expand the avsilability of
child care. o

(i) Matching funds are subject to e
obligation and liquidstion requirements
at §98.60(d)(3).

§58.54 Rasuictions on the w3e of fuads

(a) General. (1) Funds sutherized
under secticn 418 of the Social Security
Act and section 658B of the Child Care
and Development Block Crant Act, and
ail fuads transferred to the Lead Agency
pursuant o section 404(d) of the Social
Security Act, shall be expended
consisient with these regulavons. Funds
transferred pursuant to soction 404{d) of
the Social Security Act shall be weated
pary Funds;

(2) Funds shall be expendedin
accordance with applicable State and
lacal laws, except as superseded by
§98.3. ' -

{b) Construction. (1) For State acd
local agencies and nonsectarian’ -
agencies or organizations, no funds shall
be expended for the purchase or
improvement of land, or for ths
purchase, construction. ot permanent
improverpant of any building or facility.
However, funds may be expended for
mi.£2 remaodeling, and for upgrading
child care facilities to assure that
providers meet State and local child
care standards, including applicable

" health and safety requirements.

{2) For sectarian agencies or
organizations, the prohibiiansin
paragraph (b)(1) of this section apply:
however, funds may be expended for -
minor remocdeling only if necessary to

. bring e facility into compliance with

the health and safety requirements
established pursuant to §98.41.

{3) Trides and wibal organizations are
subject to the requirements at § 98.84
regarding constructios.

‘ ?c) Tuition. Funds may not be
expended for students enrolied in
grados 1 through 12 for:

(1) Any service provided to.suck
students during the regular school day:

(2) Any secvice for which such
students receive academic credit toward
graduation; or o

(3) Any instructional services that
supplant or duplicate the academic
program of any public ot private school.
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Summary of the Promotion of Adoption, Safety and Support
for Abused and Neglected Children Act (PASS)

The product of a comprehensive bi-partisan effort on behalf of children and families, PASS
will fundamentally shift the focus of the foster care system by insisting that a child’s health,
safety and permanency are the paramount concerns when a state makes any decision
concerning the well-being of a child in the system. As a package, PASS will accelerate and
improve the response to these concerns, promote adoptions and ensure the safety of abused
and neglected children

II.

PROMOTES ADOPTIONS

Rewards States that increase adoptions with bonus of $2000 for adoptlon of
foster children and $4000 for adoptions of children with special needs

Requires States, for the first time, to use “reasonable efforts” to move c11g1ble
foster care children into safe adoptions

Promotes adoption of all special needs children and ensures health coverage for
special needs children who are adopted. There will be a maintenance of effort
provision so that States are required to take the savings from this provision and
reinvest their savings in their child welfare or foster care systems. The
reinvestment should be approximately $2.4 billion.

Breaks down unnecessary geographic barriers facing adoptive families
Requires States to document and report adoption efforts

ENSURES SAFETY FOR ABUSED AND NEGLECTED CHILDREN

Ensures health and safety are paramount concerns when a State determines

placements for ﬁxs'ed and neglected children, and allows States to waive
“reasonjble effoMts in extreme cases including abandonment, torture, physical

abuse, sexual abuse and the CAPTA standards of cases of a parent mvolved in

murder, manslaughter, or felony assault on their child

Adds “safety of the child” to every step of the case plan and review process

Requires criminal records checks for all foster and adoptive parents

Allows children to be freed for adoption more quickly in cases of murder or

severe abuse by their parents
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III. ACCELERATES PERMANENT PLACEMENTS

o

Cuts by 1/3 the time a child must wait to find a safe and permanent home
Requires states to initiate court proceedings to free a child for adoption once
that child has been waiting in foster care for one year or more.
Therefore, states would be required to move toward termination of parental
rights if a child was in foster care for 12 out of 18 months, or a total of 24
months, unless:
(1) the child is cared for by a relative
(2) a State court or the State agency has docurnented compelling reasons
that this is not in the best interest of the child.
Shortens a child’s wait for adoption by allowing states to develop a standby
(or concurrent) permanency plan
Prevents long legal delays through the appeals process

IV. INCREASES ACCOUNTABILITY AND REFORMS

Establishes new outcome measures to monitor and improve state performance
Requires states, for the first time, to document child-specific efforts to move
children into adoptive homes
Introduces innovation grants to reduce backlogs of children awaiting adoption
Strengthens and integrates substance abuse treatment with protections for
children:
(1) provides priority for families at-risk, and parents who need substance
abuse treatment to end abuse and neglect;
(2) requires a GAO study of collaboration of substance abuse treatment
and CPS with a report on barriers to treatment and recommendation for
further: actlon
3) lows IV-E ﬁmdmg to cover foster children who are placed with
their jparent in a residential treatment center for substance abuse. (Cost
neutral |
Continues investments in strengthemng families at the community level by
reauthorizing the 1993 ;vamon of the budget agreement for family preservation
and family support, which agsures $1.2 billion over 5 years for prevention and
family services. I}
Establishes a plan public oversught of suspicious child deaths

Funding Source: This Ieézslatlon includes “cost allocation” provision based on the welfare .
reform block grant, which included a lié_qu_madnmmmmmm_sm CBO and OMB
assume that states will shift administrative costs from welfare --which is now a block grant-- into
opén-ended entitlements like Medicaid and Food Stamps. This cost allocation amendment would
prohibit states from shifting administrative costs to these entitiement programs.
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Current law: TANF limits States’ administrative costs to 15% of block grant. Medicaid
and Food Stamps are entitlements with a 50-50 match for administrative costs.

Change and Explanation: This provision adds language to ensure the states do not shift
TANF administrative costs to other open-ended federal entitlement programs, such as
Medicaid and Food Stamps. This provision would not limit administrative costs for Food
Stamp-only cases or Medicaid-only cases.

NOTE: Most Governors requested a block grant under welfare reform because they said that they
could be more efficient with flexibility. Administrative costs within the TANF block grant were
raised from 10% to 15% during the welfare reform debates. In 1995, average administrative costs
~ were 13.7% for welfare — and that was before the flexibility of the block grant.
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Effect of the Block Grant on Other Program

Replacmg AF DC wnh a block grant may affect receipt of other federal beneﬁts
mcludmg food stamps foster care, and Medlcald

Food Stamn Program. CBO esumates that enacting the block grant for family’
support will result in families receiving lower average cash ‘payments and,
consequently, higher Food Stamp benefits. Each dollar a participating family loses

in cash increases its Food Stamp benefits by about 30 cents. CBO estimates that the -

new law will reduce the income of AFDC families by $2.3 billion in 2002,
generating a cost in the Food Stamp program in that year of nearly $700 million. By

B 2002, the block grant amount will be 10 percent lower than projected federal

spendmg on AFDC and related programs. Therefore, for purposes of detexmmmg the
costs of the Food Stamp program, CBO assumes that by 2002, cash benefits funded
by the block grant will be 10 percent lower than under prior law. CBO also assumes

‘that by 2002, states will spend, on average, 15 percent less of their own funds on cash
 benefits than they would have spent under prior law. Should states decide to spend

more or less than that amount, the costs of the Food Stamp program wﬂl be smaller
or greater than the estimate.

Foster Care Prog:am Althongn the act does not directly’ amend foster care .

maintenance payments, which will remain- an open-ended entitlement with state
expendxtures matched by the federal government, the act could affect the amount of
spending on the foster care program. By retammg the foster care benefits asa
matched entitlement, the act creates an incentive for states to shift AF DC children

~who are also eligible for foster care benefits into the foster care program. AFDC

administrative data for 1993 suggest that roughly 500,000 children, or 5 percent of

all children on AFDC, fall into that category because they live ina household without |

a parent. CBO assumes that a number of legal and financial barriers will prevent
states from transferring a large share of such children and estimates that states will
collect an additional $10 nnlhon in foster care payments in 1999, nsmg to
$45 million in 2002 ; : ‘

‘Medicaid Prog@rn Under the act, categorical ellglbllxty for Medlcaxd families that
‘meét the eligibility criteria for AFDC is generally the same as under prior law with

some modifications.- States must use AFDC income and resource standards and

'methodologles in effect on July 16, 1996, to determine Med1ca1d eligibility. As ,

under prior law staxes have the option to lower income standards to the May 1, 1988, -
levels or to increase meome standards however, those increases are limited to the

~annual increase in the consumer price ‘index (CPI).” Ina departure from pnor law, o
S states may increase resource standards (by no more than the annual mcrease in the o

e
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- OPTIONS ON DE-LINKING TITLE IV-E ADOPTION .ASSISTANCE PROGRAM
Background

The Federal Adoption Assistance Program under title IV-E of the Social Security Act was
‘enacted in 1981 to support the adoption of children with- special needs who have been '
permanently removed from their homes due to abuse or neglect. The program' provides
reimbursement to the States for a portion of the adoption subsidies used to support the
adoption of children whom the State has determined meet the definition of having ' 'special
needs" that make them hard to place in adoptive homes. To be ellglblc to: receive the
Federal adoption assistance subsidy, the children must meet the statutory definition of special
needs and either be eligible for Supplemental Security Income ‘or be removed from a family
that meets the eligibility criteria for Aid to Families with Dependent Children (AFDC), as it
was in effect on July 16, 1996.*. o

- The title IV-E adoption assistance program provides reimbursement to the States.at the
Federal Medical Assistance Percentage (FMAP) for the monthly adoption subsidies to parents
who adopt these eligible special needs children, the one-time non-recurring adoption expenses

* incurred by such parents, and State administrative and training costs associated wn:h the
adoption of such children. These children are also eligible for medical assistance under
title XIX (Medicaid), and for social services under title XX. While the adoptive parents do
not have to meet any financial eligibility criteria in order to receive a title IV-E adoption
subsidy, the income of the adoptive parent may be considered in determining the subsidy
level. The program supports approx1mately 150,000 children at an annual cost to the Federal

E government of over $700 million.

Special needs children who do not meet the requirements for title IV-E reimbursement --
because they neither meet SSI eligibility criteria nor were removed from AFDC-eligible
families -- may- be eligible for State-funded adoption assistance subsidies. All but three
States (PA, SD and WV) provide adoption assistance payments on behalf of adopted special
needs children not meeting the Federal title IV-E eligibility requirements, although in several
States the State-funded adoption assistance is tied to the adoptive parents’ financial eligibility.
Most States (all but 6) also provide Medicaid coverage for at least some children receiving
State-funded adoption assistance. Such coverage, however, may not be automatic. In
addition, families receiving State-funded adoption assistance subsidies may lose access .to
Medicaid and -other State-funded post-legal adoption servicés when they move from one State
to another. These families should continue to receive their State-funded adoptlon assistance
~cash subsxdles from the State in Wthh the adoption took place.

*The Personal Responsibility and Work Oppottunity Reconciliation Act (PRWORA) bases eligibility for title IV-E
adoption assistance on standards for title IV-A (AFDC) as they existed in a State on July 16, 1996. Additionally,
PRWORA amended the definition of "childhood disability” undér SSI, making the eligibility criteria more restrictive.
Therefore, the title IV-E adoption assistance subsidy will not be available to some special needs children who, prior
to the passage of PRWORA, would have been eligible for this program, based on their SSI eligibility.
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: De—linking Adogtion Assistance

The Promotion of Adoption, Safety and Support for Abused and Neglected Children Act
(PASS), S. 1195, would amend title IV-E to provide Federal reimbursement (at the. FMAP)
for all children meeting the Federal statutory definition of special needs criteria, who are
adopted from the public child welfare system. The proposal would apply retroactively to
children in families now receiving State-funded adoption assistance payments, as well as to
all special needs children adopted in the future

This proposal would focus eligibility for all children who may be difficult to adopt on the
child’s special needs irrespective of the birth parents’ financial status or whether the child
had a disability severe enough to meet the SSI program eligibility criteria.- It would also
ensure that adopted children would retain Medicaid coverage when famlhes move from one
State to another.

The Congressional Budget Office (CBO) has initially estimated the proposal to cost
approximately $2.3 billion over the next five years. The legislation also includes a provision
intended to redirect savings accruing to the States to the variety of child welfare and adoption
services allowed under title IV-B of the Social Security Act.

Budget Offsets

In order to finance the de-linking adoption assistance provision in S. 1195 or any alternative
to that provision, such as Options 1 and 2, below, appropriate budget offsets will need to be
identified. (The cost allocation offset identified in the bill is not likely to be available.) In
addition, the reauthorization of the Family Preservation and Support Services Act contained
in Section 307 of S. 1195, will also require a budgetary offset totaling $200 million over five
years. Therefore, in considering the costs of the options presented below it is assumed that
the offsets identified to cover any of the de-linking options must be large enough to cover the
" costs associated with the reauthorization of the Family Preservanon and Family Support
Services program, as well.

Alternatives to the De-linking Proposal in S. 1195

Folldwing are four policy options, presented as alternatives and/or complementary
components to the language in S. 1195. They are designed to achieve the following goals:

®  Provide Medicaid Coverage for All Adopted Children with Special Needs and
Prevent Interjurisdictional Loss of Benefits - Ensure that all special needs children
adopted from the public child welfare system (regardless of their eligibility for title
IV-E adoption assistance) have access to health care by providing them Medicaid
eligibility. Address interjurisdictional issues to prevent adopted children from losing
Medicaid benefits when they move from one State to another; =~ '
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®  Continued title IV-E Eligibility in Cases of Disrupted Adoption - Ensure that in
cases of disrupted adoptions, children who were determined eligible for title IV-E
adoption assistance at the time of the ongmal adoption continue to retain their
eligibility for title IV-E for adoption assistance and Medicaid,;

¢ . Promoting More Equitable Treatment of Children with Special Needs - Encourage
- increased numbers of adoptions and promote greater equity by ensuring that all
children meeting special needs criteria are eligible to receive adoption assistance
subsidies and health care through Medicaid;

®  Prevent Supplantation of State Adoption Dollars - Ensure that any savings accruing
to the States from de-linking be used for child welfare purposes, especially for
providing post-legal adoption services to ensure the stability of adoptive placements
and for reunification in those situations where a child can safely return home.

For each option below, the dlscussxon of strengths and lumtatlons detalls how or. whether
each option addresses the above goals.

OPTION 1

¢ GUARANTEE MEDICAID COVERAGE FOR ALL SPECIAL NEEDS,
ADOPTED CHILDREN AND
L 4 CONTINUE TITLE IV-E ADOPTION ASSISTANCE ELIGIBILITY FOR'
' 'DISRUPTED ADOPTIONS

Proposal: ® Amend Federal law to make eligible for Medicaid all children who are adopted
from the public child welfare system and who meet the special needs criteria.

® Amend title IV-E to ensure that any child who was determined to be eligible
for title IV-E adoption assistance and was subsequently adopted would
continue to retain that eligibility should the adoption disrupt.

Discussion:

Under current law, children receiving adoption subsidies that are reimbursed by the Federal
government under title IV-E are categorically eligible to receive medical assistance under title
XIX. Adopted children with special needs who receive State-funded adoption assistance may
or may not be eligible for Medicaid, at State option. Under this option, all children adopted
from the public child welfare system who meet the special needs criteria would be eligible to
receive Medicaid. The Medicaid eligibility would apply to children already adopted and to
children adopted in the future. ’

In addition, this option includes a proposal to protect adopted children’s entitlement to

~ adoption assistance in the event the adoption disrupts. Under current law, a child may be
determined ehglble for title IV-E relmbursed adoption assxstance on the basis of the bxrth
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family’s eligibility for AFDC. If the child is then adopted, but the adoption is disrupted, the
child could be found no longer eligible for title IV-E adoption assistance because the previous
adoptive family’s income exceeds AFDC eligibility criteria. Under this proposal, title IV-E
would be amended to ensure that any child who was determined to be eligible for title IV-E
‘adoption assistance and was subsequently adopted would continue to retam that eligibility
should the adoptlon disrupt.

Cost: The Congressional Budget Office has estimated that providing Medicaid
‘ coverage to all adopted children with special needs would cost approximately
$30 million over. five years. (Most of this cost would come from extending
Medicaid coverage to non-title IV-E eligible adopted children in the six States
that do not now provide Medicaid coverage for adopted children receiving
State-funded adoption assistance.) :

The Department’s preliminary estimate of the cost of protecting the title IV-E
eligibility for children in disrupted adoptions is $4.4 million over five years,
and $19.4 million over ten years. (This estimate is subject to revision based
on further analyses.) :

Strengths:  This option addresses the goals of ensuring Medicaid coverage for all adopted
children with special needs, inciuding continued coverage when the family
moves from one jurisdiction to another. It also ensures continued title IV-E
eligibility in cases of disrupted adoption.

The option also partially addresses the goal of promoting more equitable -
treatment of children with special needs by ensuring Medicaid coverage for all
children with special needs adopted from the public child welfare system,
regardless of their title IV-E eligibility status.

Limitations: The option does not address the goal of ensuring more equitable treatment of
- children in the payment of adoption subsidies, since eligibility for non-Federal
adoption assistance would continue to be determined by the State. This most
directly affects children in the States of Pennsylvania, South Dakota and West
Virginia, which do not operate State-funded adoption assistance programs.

OPTION 2 De-link Adoption Assistance Prospectively Only.

Proposal: @ De-link Federally reirnbufsed Adoption Assistance from AFDC eligibility
‘ criteria for all future adoptions from the public child welfare system.

Discussion:
This option is similar to the de-linking propésai in S. 1195, except that the de-linking of

title IV-E Federally reimbursed adoption assistance from AFDC criteria would apply
prospectively only (i.e. it would only affect future adoptions; it would not affect
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reimbursement of adoption subsidies now being paid by the States with State-only funds.)
The proposal would ensure that all children with special needs who are adopted in the future
will be eligible to receive a Federally-reimbursed adoption subsidy. By definition, this
would make all of these children eligible for Medicaid, as well.

Cost:

Strengths:

Limitations:

- OPTION 3

Proposal: @
°

Discussion:

The Department estimates the cost of prospective de-linking at approximately
$377 million over five years. However, it should be noted that the cost would
continue to rise for a number of years before leveling off. The cost over ten
years is estimated at approximately $2.0 billion.

This option addresses the goal of promoting more equitable treatment of
children with special needs. It would ensure that in the future all children
meeting Federal special needs criteria are treated the same in terms of
eligibility for adoption assistance subsidies and Medicaid health care coverage,
regardless of the financial status of their birth parents.

For all future adoptions, this option also addresses the goals of providing
interjurisdictional Medicaid coverage and ensuring continued title IV-E
eligibility in cases of disrupted adoption, since children would no longer be at
risk of losing Medicaid coverage when a family moves or title IV-E eligibility
when an adoption disrupts.

This option also substantially reduces the Federal costs associated with de-
linking over the next five years. :

The option does not address Medicaid coverage or continued title IV-E
eligibility for children in disrupted adoption for children who have already
been adopted. However, if Option 2 were combined with Option 1, these
goals would be met as well.

De-link Adoption Assistance, but Reduce Federal match

De-link Federally réinibursed Adoption ‘Assistance from AFDC eligibility
criteria both prospectively and retrospectively.

: Pay for de-linking by lowering the rate of the Federal match for title IV-E
-.adoption expenses. .

. This proposal would follow the proposal in S. 1195 to de-link adoption assistance from
AFDC eligibility standards. Like S. 1195, it would apply not only prospectively to future
adoptions, but retroactively to provide Federal reimbursement for adoption subsidies now
being paid through State-only funds. However, the proposal would be made cost-neutral by
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adjusting the level of the Federal match pa‘id to States for adoption subsidies.

Under current law, States are reimbursed at the Federal Medical Assistance Percentage
(FMAP) for a portion of the cost of adoption subsidies paid to the families of title IV-E
eligible children. The rate of reimbursement varies by State, but the national average is
about 55 percent. To make the de-linking proposal cost neutral the Federal match for
adoption assistance reimbursements would either need to be set at 35 percent across the
board, or each State’s current FMAP would need to-be adjusted downward propomonately
by about 37 percent ;

Cost:_ ' The extension of Medicaid coverage that occurs as a result of the de-linking is
estimated by CBO to cost approximately $30 million over five years. The de-
- linking of adoptton assistance would be cost neutral under thlS propesal

Strengths: The proposal addresses the goal -of equttable treatment of all adopted children
‘ with special needs in terms of both adoption subsidies and Medicaid coverage,
as well as the issues of interjurisdictional Medicaid coverage and continued
adoption assistance for children in disrupted adoptions. The proposal also
addresses concerns about the cost in Federal dollars of de- lmkmg, by makmg
the de-linking cost-neutral

Limitations: Changing the Federal match formula could be politically difficult, since it
would create definite "winners and losers" among the States, depending on
their current FMAP rate and the number of children in their. caseload who
have tradltlonally been title IV-E ehgtble

OPTION 4 Develop a Mamtenance of Effort (MOE) Provision that Captures Savings
= in State Costs and Uses them for Children and Families served by the
Chlld Welfare System ' :

Proposal: 0 Estabhsh a Maintenance of Effort (MOE) requ1rement for the States either on
- the basis of a baseline dollar amount or as a percentage of the Federal title IV-
E adoption assistance expendltures

- @ Require the States to spend these funds for services for chlldren and families
served by the child welfare system. : :

L Requlre the Statcs to. document thelr MOE and plans for spendlng the funds
through the title IV-B planning process .

Discussion:
This proposal identifies a mechamsm to ensure that any savmgs achieved by the State

through de-linking are used to support post-legal adoption services and reunification services.
The proposal could be applied in conjunction with either the de-linking provision currently in
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S. 1195 or with Option 2 above. Under this option, States would be required to meet a -
Maintenance of Effort (MOE) requirement. The requirement could be based either on a -
baseline dollar amount of what was being spent by the State previously on State-only funded
adoption assistance (if the de-linking applies retrospectively), or on the basis of a percentage
of the Federal titie IV-E adoption assistance expenditures (based on the State’s historic State
vs. Federal expenditures). Whichever of these methods was used, the States would be
required to spend these funds for services for children and families served by the child
- welfare system. The States would be required to document their MOE and plans for
spendmg the funds through thc title IV-B pianmng process

"Cost: ‘ No added Federal costs assoc1ated Wlth the MOE prov151on

Strengths: The proposal meets the goal of ensuring that Federal dollars do not simply -
: - supplant State dollars in supporting adoptions. The proposal would also
increase the availability of an array of much needed child welfare services.

Limitations: Because the States vary considerably in what they now expend on State-only
‘ adoption assistance, in some States there would be little or no cxpansmn of
- services. '

Discussion

In evaluating any. of the above options or the original proposal for de-linking in S. 1195, it'is
important to be cognizant of the different effects of each proposal on the individual States
and the adoptive children and families who live in them. The de-linking of title IV-E
adoption assistance from AFDC eligibility criteria will most benefit adopted children and
their families in those States that do not now prov1dc State-only adoption subsidies and/or
) prov1de Medicaid coverage. Families residing in States that already provide both State-
funded adoption assistance and Medicaid coverage will not recewe any additional beneﬁts ,
under de-linking. : -

The financial effccts on State budgcts will depend on their current State policies thh respect
to providing Medicaid coverage and State-funded adoption assistance, their current
percentage of adopted children that are title IV-E eligible, and their current matching

- percentage (FMAP). For instance, States that do not now provide State-funded adoption -
subsidies (or that have more restrictive eligibility criteria for adoption subsidies) will see
increased costs, since they will need to cover a percentagé of the matching costs for the

' mcreased numbers of children who w111 become eligible ‘for adoption a331stance subsidies.

States that have hlgher FMAP rates (e g. Arkansas, Mississippi and West Virginia) will
benefit more from de- lmkmg than States w;th a lower FMAP rate (e.g. Illinois and ,

Pennsylvama)

States that have a high percéniage of currént cases that are title IV-E eligible will 'benefit_
relatively less from de-linking than States with lower percentages. For instance, in New
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York approximately 90 percent of children adopted from the child welfare system are
determined to be title [V-E eligible, whereas in Rhode Island the percentage is only 29.
‘Likewise, States with a high percentage of title IV-E eligible children or no State-only funded
adoption assistance program will have an MOE which may be relatively small or even non-
existent. To ensure greater equity in the availability of services to children and families
funded through an MOE provision, it.might be necessary to establish a MOE at a minimum
baseline dollar amount or as a percentage (for example, 25 percent) of the Federal title IV-E
adoption assmtance expendltures for a State.
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S. 1195 - The Promotion of Adoption Safety .
and Support For Abused and Neglected Children (PASS) Act
- (Introduced September 18, 1997)
§. Chafee, Craig, Rockefeller, Jeffords, DeWine,
Coats, Bond, Landrieu, and Levin

"A bill to promote theﬂadoption of children
in foster care,,and for other purposes"

Title I: Reasonable Efforts and Safety Requlrements for Foster
Care and Adoption Placements. :

Section 101: Clarification of the reasonable efforts
requirement. ' '

CONSISTENT WITH CURRENT POLICY/PRACTICE

This provision is con51stent w1th current policies and
practices that promote child safety and with Adoption 2002.

POLICY/PRACTICE IMPLICATIONS:

® This provision would provide statutory clarification of
the significance of safety in making reasonable efforts
determinations.

® This provision identifies the relevance and importance of
family preservation and support services as well as
reunification as a legitimate permanency option. However,
the inclusion of the language "when possible" introduces the
concept that the decision to make reasonable efforts to
preserve a family could be based on the State agency's
resources rather than the unique circumstances of the case
and the safety of the child. "When possible" could devolve
to "when convenient" for the agency.

® This provision promotes permanency by focusing the
attention of the judicial system and State agencies on
making timely permanent arrangements for children.

® This provision provides statutory support for concurrent
planning.

FOR SUGGESTED CHANGES TO THE LEGISLATIVE LANGUAGE:

See page 3 of the attached mark-up



Section 102: Including Safety in Case Plan and Case Review
System Requlrements

CONSISTENT WITH CURRENT POLICY/PRACTICEE'

This ‘language is consistent with current policy and with
Adoption 2002. ,

POLICY/PRACTICE IMPLICATIONS:

~ This provision provides legislative support for ‘good social
work practice.

Section 103: Mult1d1sclpllnary/Multlagency Chlld Death Review
- Teams

CONSISTENT WITH CURRENT POLICY/PRACTICE:

This provision builds upon current policy and practice.

- Most States have State and/or local child death review teams
in place or are in the process of developing them. In many
places, the scope of child fatalities reviewed is broader
than child abuse and neglect (e.g. accidental deaths, fires,
etc.) This is one area that has been supported by the
Children's Justice Act under CAPTA. In addition, CAPTA now
requires States to establish citizen review panels to review
the performance of State and local child protective services
agencies, including, at the discretion of the panels, a
review of child fatalities and near fatalities. However, it
is not anticipated that these citizen review panels would
conduct forensic reviews of specific child deaths.

POLICY/PRACTICE IMPLICATIONS:

® This proposal would mandate and, to some degree
standardize, an activity which has been ongoing in many
locations for several years and which has been encouraged
but not required by Federal statute.

® The role of the Federal team with respect to
"investigating" child deaths occurring on military. . v
installations and Indian reservations is unclear. It would
be inappropriate for the Federal team to have responsibility
for conducting investigations of 1nd1v1dual deaths The
Federal team must have funding.

® To ensure that States are not discouraged from reviewing
a broader scope of deaths than those outlined in the
‘proposed bill, it might be advisable to add "at a minimum”
to the sections outlining the types of deaths to be reviewed
and the duties of the State and local teams.



® The list of experts to be- represented on the State teams
- should be expanded to include the -fields of child

development and social work.

FOR SUGGESTED CHANGES TO THE LEGISLATIVE LANGUAGE:

‘See pages 7, 8, and 10 of the attached‘mark-up

Section 104:  States Requlred to Initiate or Join Proceedlngs to
' Terminate Parental nghts for Certain Chlldren in
Foster Care

CONSISTENT WITH CURRENT POLICY/PRACTICE

.Thls prov151on in consistent w1th Adoption 2002's dlscu851on
of model guidelines.

There are no existing Federalvstatutory requirements for
- filing or joining termination of parental rights (TPR) based
-on the length of time a child has been in care.

- This provisien adds a new requirement'for States to begin a
""clock" at the time a child is removed from his home
pursuant to an allegation of child abuse or neglect.

No existing federal laws define the statutes of limitations
for appeals of orders termlnatlng parental rights or orders
of removal. '

POLICY/PRACTICE IMPLICATIONS:

® States w1ll now be in a p051tlon of- ]ustlfylng not filing
for a TPR rather. than justifying TPR as an approprlate
course of action.

® The "clock" should begin at the point the court makes a

‘flndlng of child abuse and/or neglect and orders the child -
into a non-emergency foster carée placement rather than at
the hearing that physically removes the child from home.
Services to the child and family do not begin until such an
order is made. To begin the clock before the court has
determined whether abuse or neglect has occurred would be

. premature and may constltute an 1nappropr1ate intrusion into
famlly life. S :

® Mandating a 24 month lifetime limit in foster care could
have harmful side-effects. Some families experience crises
that require periodic foster care episodes. If this
provision was enacted, these families, who are reasonably
stable most of the time, could be separated permanently.

FOR SUGGESTED CHANGES TO THE LEGISLATIVE LANGUAGE: -

- See pages 11 and 12 of the attached mark-up



- Section 105: . Notice of Reviews and Eearings; Opportunitf to be |
~ o Heard

This provision requlres States to prov1de notice of and an
opportunlty to be heard at admlnlstratlve Or court reviews.

CONSISTENT WITH CURRENT POLICY/PRACTICE:
None |
POLICY/PRACTICE IMPLICATIONS:

This provision affords foster parents an opportunity to be
present and provide information to the courts. The language:
clarifies that the provision does not make the foster
parents a party to the case.

:Se;tlon 106: = Use of the Federal Parent Locator Service for
: ‘Child Welfare Services

CONSiSTENT’WITH CﬁRRENT POLICY/PRACTiCE‘

This provision is consistent with Adoptlon 2002 It would
amend title IV-D. S

'POLICY/PRACTICE IMPLICATIONS;
® None. ' )

Section 107: Criminal Records Checks for Prospective Foster and
- Adoptive Parents and Group Care Staff

CONSISTENT WITH CURRENT POLICY/PRACTICE

This prOVlSlon is con81stent with current State requlrements
- for screening prospective foster .and adoptive parents.

POLICY/PRACTICE IMPLICATIONS:

® It is unclear why individuals with criminal records are
‘required to provide evidence that they would be suitable
foster/adoptive parents to law enforcement in addition to
‘the child protection agency. Law enforcement is not
involved in making determinations on who may be approved as
a foster or adoptive parent, nor do they have any mechanlsm
for utilizing this 1nformatlon . e

FOR SUGGESTED CHANGES TO,THE LEGISLATiVE LANGUAGE :

See page 18 of the attached mark-up



Section 108: Development of State Guidelines to Ensure Safe,
Quality Care to Children in Out-of-Home Placements

CONSISTENT WITH CURRENT POLICY/PRACTICE:

This provision expands current State plan requirements to
establish and implement guidelines for ensuring quality in
foster care placements. It is generally consistent with
Adoption 2002. '

POLICY/PRACTICE IMPLICATIONS:

® This provision supports good practice by facilitating the
establishment of guidelines for quality service delivery
beyond minimum licensing standards.

S8ection 109: Documentation of Efforts for Adoption or Location
of a. Permanent Home

CONSISTENT WITH CURRENT POLICY/PRACTICE:

This provision is generally consistent with Adoption 2002.
It also creates an additional case plan requirement.

POLICY/PRACTICE IMPLICATIONS:

® This provision supports good practice by more clearly
documenting the specific efforts that the State agency is
maklng to ‘achieve permanency for children. This may make it -
easier for courts and State agency personnel to make
informed decisions.

Title II - Incentive for Providing Permanent Families for
Children .-

Section 201. Adoption incentive payments.
CONSISTENT WITH CURRENT POLICY/PRACTICE:

The incentive payments are generally consistent with the
Department's recommendations in Adoption 2002.

POLICY/PRACTICE IMPLICATIONS:

® The dollar amount for the incentives is $2000 less than
those proposed in $.511 and in Adoption 2002. - ACF believes
this lower amount will not provide a sufficient incentive
for States to achieve the goals of Adoption 2002. The
original recommendation for $4000 was based on the maximum
amount payable to the States to provide a sufficient
incentive and remain cost neutral.
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® As written, this section makes payment of adoption
bonuses contingent upon an appropriation. - ACF believes
funding for the adoption bonuses should be mandatory.

® The reporting requirements contained in this provision
are not consistent with current AFCARS data submission
practices. Adhering to the data submission requirements as
proposed in this section of 8.1195 would result in under-
reporting because States typically report data to AFCARS
late in the fiscal year or at the beginning of the next
fiscal year. :

® Paragraph 4?3A(h) provides funds for bonus payments for
fiscal years 1999 through 2003, until expended, but funds
may not be used after FY 2003. This limitation conflicts,
for purposes of FY 2003, with paragraph (e) of this section
which provides for 2-year availability of bonus payments.

ALTERNATIVES:

Increase the adoption bonuses to $4,000 and revise the
funding language from discretionary to mandatory.

Revise the language on reporting to eliminate the reference
to two State reporting dates and instead specify a date
certain (August 1) as the date by which ACF would make a
determination of the numbers of adoptions for each State.
This change would allow the use of three State submissions
to establish each year's adoption figures (the two fiscal
year reports and the carry-over data in the next fiscal year
report), and permit complete tabulation of annual‘ flgures

ACF suggests revising the cut-off date for the use of funds
to allow States to spend fiscal year 2003 money through the
end of fiscal year 2004, so that all bonus years are treated
the same for purposes of expenditure of funds.

FOR SUGGESTED CHANGES TO THE LEGISLATIVE LANGUAGE:
See pageé 20 and 22-26 of the attached mark-up’

Section 202. Promotion of adoptlon of children w1th special

needs.
This section of S$.1195 amends title IV-E to provide Federal
reimbursement (at the Federal Medical Assistance Percentage)
for all children meeting the Federal statutory definition of
special needs criteria who are adopted from the public child
welfare system. The proposal applies retroactively to
children in families now receiving State-funded adoption
assistance payments, as well as to all spec1al needs
children adopted in the future.
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The Congressional Budget Office (CBO) has initially
estimated the proposal to cost approximately $2.3 billion
over the next five years. The legislation also includes a
provision intended to redirect savings accruing to the
States to the variety of child welfare and adoption serv1ces
allowed under title IV-B of the Social Security Act.

In order to,finance the de- -linking adoption assistance
provision in S. 1195 or any alternative to that provision,
such as Options 1 and 2, below, appropriate budget offsets
will need to be 1dent1f1ed. (The cost allocation offset
identified in the bill is not likely to be available.) 1In
addition, the reauthorization of the Family Preservation and
Support -Services Act contained in Section 307 of 8. 1195,
will also require a budgetary offset totaling $200 million
over five years. Therefore, in considering the costs of the
options presented below it is assumed that the offsets
identified to cover any of the de-linking options must be
large enough to cover the costs associated with the
reauthorization of the Family Preservation and Family
Support Services program, as well.

CONSISTENT WITH CURRENT POLICY/PRACTICE:

No, this provision removes the links to AFDC and S8SI for the
title IV-E Adoption Assistance program. However, it is
generally consistent with Adoption 2002. ' '

POLICY/PRACTICE IMPLICATIONS:

® This proposal would focus eligibility for all children
who may be difficult to adopt on the child’'s special needs
irrespective of the birth parents' financial status or
whether the child had a disability severe enough to meet the
S8I program eligibility criteria.

® It would also ensure that adopted children would retain
Medicaid coverage when famllles move from one State to
another.

® This provision requires States to reinvest their savings
in child welfare services to encourage States to continue
their commitment..to-these children and families. However,
the current language does not define State savings and does
not provide a mechanism for enforcing the provision.

Without a standard by which "savings" are measured, it would
be difficult to calculate the savings netted by a State or
track whether that amount was spent appropriately. Further,
the provision does not require the funds to be used for
adoption services.

ALTERNATIVE

Following are four pollcy options, presented as alternatives



and/or complementary components to the language in 8. 1195.
They are designed to achieve the following goals:

Interjurisdictional Medicaid Coverage - Address

‘interjurisdictional issues to prevent adopted children

from losing Medicaid benefits when they move from one
State to another; -

Continued title IV-E Eligibility in Cases of Disrupted
Adoption - Ensure that in cases of disrupted adoptions,
children who were determined ellgmble for title IV-E
adoption assistance at the time of the original
adoption continue to retain their eligibility for title
IV-E for adoption assistance and Medicaid;

Promoting More Equitable Treatment of Children with
Special Needs - Encourage increased numbers. of
adoptions and promote greater equity by ensuring that
all children meeting special needs criteria are
eligible to receive adoption assistance subsidies and
health care through Medicaid;

Prevent Supplantation of State Adoption Dollars -
Ensure that any savings accruing to the States from de-
linking be used for child welfare purposes, especially
for providing post-legal adoption services to ensure
the stability of adoptive placements and for
reunification in those situations where a child can
safely return home.

For each option below, the discussion of strengths and
limitations details how or whether each option addresses the
above goals :

*

¢

"OPTION 1

 GUARANTEE MEDICAID COVERAGE FOR ALL SPECIAL NEEDS,

ADOPTED CHILDREN AND
CONTINUE TITLE IV-E ADOPTION ASSISTANCE
ELIGIBILITY FOR DISRUPTED ADOPTIONS

Proposal: e Amend Federal law to make eligible for

Medicaid all children who are adopted from
the public child welfare system and who meet
the Federal special needs criteria.

- \

L Amend title IV-E to ensure that any child who
was determined to be eligible for title IV-E
adoption assistance and was subsequently
adopted would continue to retain that
eligibility should the adoption disrupt.



Discussion:

Under current law, children receiving adoption 'subsidies
that are reimbursed by the Federal government under title
IV-E are categorically eligible to receive medical
assistance under title XIX. Adopted children with special
needs who receive State-funded adoption assistance may or
may not be ellglble for Medicaid, at State option. Under
this option, all children adopted from the public child
welfare system who meet the Federal special needs criteria’
would be eligible.to receive Medicaid. The Medicaid
eligibility would apply to children already adopted and to
children adopted in the future.

In addition, this option includes a proposal to protect
adopted children's entitlement to adoption assistance in the
event the adoption disrupts. Under current law, a child may
be determined eligible for title IV-E reimbursed adoption
assistance on the basis of the birth family's eligibility
for AFDC. If the child is then adopted but the adoption is
disrupted, the child could be found no longer eligible .for .
title 'IV-E adoption assistance because the previous adoptive
family's income exceeds AFDC eligibility criteria. Under
this proposal, title IV-E would be amended to ensure that
‘any child who was determined to be eligible for title IV-E
adoption assistance and was subsequently adopted would
continue to retaln that ellglblllty should the ‘adoption
dlsrupt '

Cost:

- The Congressional Budget Office has estimated that providing
‘Medicaid coverage to all adoptéd children with special needs
would cost approximately $30 million over five years. (Most
of this cost would come from extending Medicaid. coverage to
non-title IV-E eligible adopted children in the six States
that do not now provide Medlcald coverage for adopted
children rece1v1ng State- funded adoptlon assistance.)

The Department's prellmlnary estimate of the cost of
protecting the title IV-E eligibility for children in
disrupted adoptions at $4.1 million over five years, and
$18.0 million over ten years. (This estimate is subject to
~revision based on further analyses.)

AStrengths:"

This option addresses the goals of providing
"interjurisdictional Medicaid coverage and ensuring continued
title IV-E ellglblllty in cases of disrupted adoptlon

The optlon also partlally addresses the goal of promotlng
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more equltable treatment of children w1th special needs by
‘ensuring Medicaid coverage for all children with special
needs adopted from the public child welfare system,
regardless of their title IV-E eligibility status.

.Limitations:

The optlon 'does not address the goal of ensuring more
equitable treatment of children in the payment of adoption
subsidies, since eligibility for non-Federal adoption
‘assistance would continue to be determined by the State.
This most directly affects children in the States-of
Pennsylvania,; South Dakota and West Virginia, which do not
operate State- funded adoption assistance programs.

OPTION 2 De-link Adoption Assis;ance’Prospectively Oﬁly.

" Proposal: ® De-link Federally reimbursed Adoption

C Assistance from AFDC eligibility criteria for
all future adoptions from the publlc child:
welfare system

Discussion:

This option is similar. to the de-linking proposal in

S. 1195, except that the de- ‘linking of title IV-E Federally
relmbursed adoption assistance from AFDC criteria would
.apply prospectively only (i.e. it would only affect future
adoptions; it would not affect reimbursement of adoption
'subsidies now being paid by the States with State-only
funds.) The proposal would ensure that all children with
special needs who are adopted in the future will be eligible
to receive a Federally-reimbursed adoption subsidy. By
definition, this would make all'of these chlldren eligible
for Medicaid, as well

Cost :

The Department estimates the cost of prospective de-linking
at approximately $377 million over five years. However, it
should be noted that the cost would continue to rise for a
number of years before leveling off. The cost over ten
‘years is estlmated at approximately $2.0 billion.

‘Strengths:

This option addresses the goal of promoting more equitable .
‘treatment of children with special needs. " It would ensure

" that in the future all children meeting Federal special
needs criteria are treated the same in terms of eligibility
for adoption assistance subsidies and Medicaid health care
coverage, regardless of the financial status of their birth
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parents.

For all future adoptions, this option also addresses t
goals of providing interjurisdictional Medicaid covera
ensuring continued title IV-E eligibility in cases of
disrupted adoption, since children would no longer be
risk of losing Medicalid coverage when a family moves o
title IV-E eligibility when an adoption disrupts.

This option also substantially reduces the Federal cost
associated with de-linking over the next five years.

Limitations:

Thé option does not address interjurisdictional Medicai
coverage or continued title IV-E eligibility for childr
disrupted adoption for children who have already been
adopted. However, if Option 2 were combined with Optio
these goals would be met as well.

OPTION 3 De-link Adoption Assistance, but Reduce Feder
match , :

Proposal: ® De-1link Federally reimbursed Adoption
Assistance from AFDC eligibility criteri:
both prospectively and retrospectively.

® Pay for de-linking by lowering the rate c¢
the Federal match for title IV-E adoptior
expenses.

Discussion:

This proposal would follow the proposal in S. 1195 to de
link adoption assistance from AFDC eligibility standards
Like S. 1195, it would apply not only prospectively to
future adoptions, but retroactively to provide Federal
reimbursement for adoption subsidies now being paid thro
State-only funds. However, the proposal would be made ¢
neutral by adjusting the level of the Federal match paid
States for adoption subsidies. ,

Under. current law, States are reimbursed at the Federal
- Medical Assistance Percentage (FMAP) for a portion of th
cost of adoption subsidies paid to the families of title
E eligible children. The rate of reimbursement varies b
State, but the national average is about 55 percent. To
‘make the de-linking proposal cost neutral the Federal ma
for adoption assistance reimbursements would either need
be ' set at 35 percent across the board, or each State's
current FMAP would need to be adjusted downward
proportionately by about 37 percent.
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Cost :

The extension of Medicaid coverage that occurs as a result
of the de-linking is estimated by CBO to cost approximately
$30 million over five years. The de-linking of adoption
assistance would be cost neutral under this proposal.

Strengths:

The proposal addresses the goals of equity, as well as the
issues of interjurisdictional Medicaid coverage and.
continued adoption assistance for children in disrupted _
adoptions' The proposal also addresses concerns about the
cost in Federal dollars of de-linking, by maklng the de-
linking cost-neutral.

Limitations:

Changing the Federal match formula could be politically
difficult, since it would create definite "winners and
losers" among the States, dependlng on their current FMAP
rate and the number of children in their caseload who have
traditionally been title IV-E eligible.

OPTION 4 Develop a Maintenance of Effort (MOE) Provision:
that Captures Savings in State Costs and Uses them
for Children and Families served by the Child
Welfare System

Proposal: @ Establish a Maintenance of Effort (MOE)
requirement for the States, either on the
~basis of a baseline dollar amount or as a
percentage of the Federal title IV-E adoption
assistance expenditures.

° Require the States to Spend these funds for
services for children and families served by
the child welfare system :

) Require the States to document their MOE and
plans for spending the funds through the
title IV-B planning process.

Discussion:

This proposal identifies a mechanism to ensure that any .
savings achieved by the State through de-linking are used to
support post-legal adoption services and reunification
services. The proposal could be applied in conjunction with
either the de-linking provision currently in S. 1195 or with
Option 2 above. Under this option, States would be required
to meet a Maintenance of Effort (MOE) requirement. The

12



requirement could be based either on a baseline dollar
amount of what was being spent by the State previously on
State-only funded adoption assistance (if the de-linking
applies retrospectively), or on the basis of a percentage of
the Federal title IV-E adoption assistance expenditures
(based on the State's historic State vs. Federal ,
expenditures). Whichever of these methods was used, the
States would be regquired to spend these funds for services
for children and families served by the child welfare
system. The States would be required to document their MOE
and plans for spending the funds through the title IV-B
planning process.

Cost:
No added Federal costs associated with the MOE provision.
Strengths:

The proposal meets the goal of ensuring that Federal dollars
do not simply supplant State dollars in supporting
adoptions. The proposal would also increase the
avallablllty of an array of much needed child welfare
services.

Limitations:

Because the States wary considerably in what they now expend
on State-only adoption assistance, in some States there
would be little or no expansion of services. :

Discussion

In evaluating any of the above options or the original
proposal for de-linking in S. 1195, it is important to be
cognizant of the different effects of each proposal on the
individual States and the adoptive children and families who
live in them. The de-linking of title IV-E adoption
assistance from AFDC eligibility criteria will most benefit
adopted children and their families in those States that do
not now provide State-only adoption subsidies and/or provide
Medicaid coverage. Families residing in States that already
provide both State-funded adoption assistance and Medicaid
coverage will not receive any additional benefits under de-
linking. «

The financial effects on State budgets will depend on their
current State policies with respect to providing Medicaid
coverage and State-funded adoption assistance, their current
percentage of adopted children that are title IV-E eligible,
and their current matching percentage (FMAP). For instance,
States that do not now provide State-funded adoption
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subsidies (or that have more restrictive eligibility
criteria for adoption subsidies) will see increased costs,
since they will need to cover a percentage of the matching
costs for the increased numbers of children who will become
eligible for adoption assistance subsidies.

States that have higher FMAP rates (e.g. Arkansas,
Mississippi and West Virginia) will benefit more from de-

linking than States with a lower FMAP rate (e.g. Illinois.
and Pennsylvanla)

States that have a high percentage of current cases that are
title IV-E eligible will benefit relatively less from de-

; llnklng than States with lower percentages. For instance,
in New York approx;mately 90 ‘percent of children adopted
from the child welfare system are determined to be title IV-
E eligible, whereas in Rhode Island the percentage is only
29. Likewise, States with a high percentage of title IV-E
eligible children or no State-only funded adoption
assistance program will have an MOE which may be relatively
small or even non-existent. To ensure greater equity in the
availability of services to children and families funded
through an MOE provision, it might be necessary to establish
a MOE at a minimum baseline dollar amount or as a percentage

(for example, 25 percent) of the Federal title IV-E adoptlon
assistance expenditures for a State.

Section 203. Technical assistance.

This section provides the Secretary the authority to provide
technical assistance to States in meeting their goals for
moving children to adoptive or other permanent placements.

CONSISTENT WITH CURRENT POLICY/PRACTICE:

This provision supports the Department's proposal in
Adoption 2002,

POLICY/PRACTICE IMPLICATIONS:

® None; however, ACF suggests that technical assistance
emphasize expediting TPR, especially for infants (children.
under 1 year of age). R

FOR SUGGESTED CHANGES TO THE LEGISLATIVE LANGUAGE: .
See pages 29 and 30 of the attached mark-up
Section 204. Adoptions across State and county jurisdictions.

This provision provides a new title IV-E State plan
requirement which forbids the State from delaying or denying
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foster or adoptive placements based on the geographic
,locatlon of the potentlal foster/adoptive parent. This
prov151on also requires the Department to convene an
'adv1sory panel for studylng 1nterjur1sd1ctlonal adoptlon
issues. :

CONSISTENT WITH CURRENT POLICY/PRACTICE f

Currently, the placement of chlldren in adoptlve homes
across State jurisdictions is governed by the Interstate

Compact on the Placement of- Children (ICPC). The Interstate

Compact .on Adoption and Medical Assistance (ICAMA) is -the
‘mechanism relied upon by its members to regulate and '
coordinate the interstate delivery of services to adopted
children with spec1al needs. The. Federal government has not
been involved in the policy discussions and/or decisions of -
the ICPC. It is; however, generally con51stent w1th
Adoption 2002. ‘ . ,

VPOLICY/PRACTICE IMPLICATIONS

9 : The "delay/deny“ language suggests that ‘the rlghts of
potential adoptive/foster parents are being infringed upocn
if geography is considered in making placement decisions.

° »'This"provision is consistent with the title IV-B State
plan recruiting requirements and would be most: approprlately
addressed through the jOlnt plannlng process ‘

e . The. foster home language in this prOVlSlon creates
confllctlng requlrements within the title IV-E program. The
~case plan provision at sectlon 475(5) (A) requires foster -
care placements to be "... in close. prox1m1ty to the parents'
home..." 'Including- foster home placements in this provision
,would 1nterfere w1th tlmely family reunlflcatlon

‘o The creatlon of an adv1sory panel responSLble for
'studying- adoptidn across State and county’ jurlsdlctlons
supports the Department's recommendation, in Adoption 2002,
to cons1der placements across geographlcal boundaries when
1n the best interest of the: chlld '

. The Department will~ requlre addltlonal fundlng to convene
the adv;sory panel and complete the requlred study

‘ALTERNATIVES

‘ACF suggests thls sectlon be revised to amend tltle IV-B
rather than title IV-E. Additionally, rather than framing
1nterjurlsdlctlonal barriers.to making placements. as a
‘"rlghts“ issue, ACF suggests reframlng this section to
requlre States to develop plans for the effective use of
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'chSSéjurisdictional resources to facilitate timely
permanent placements for children.

ACF strongly suggests removing the references to foster home
placements since foster care is temporary and a child's
‘placement in a foster home is not con31dered permanent as
are adoptlve placements

ACF must have funding to convene the adv1sory panel and
complete the 1nterjurlsdlctlonal study

Section 205. Facilitation of voluntary mutual reunlons between
adopted adults and birth parents and siblings. -

This prov181on authorizes the Department to facilitate
reunions between adoptees and their blrth families.

CONSISTENT WITH CURRENT POLICY/PRACTICE

No Federal statute regulates adoption files for the purpose
of facilitating contact between birth parents and adopted
children. Forty-six States-have adoption registries that
provide information to birth.families, adoptive parents, and
adoptees. The type and amount of information varies from
State to State.

POLICY/PRACTICE IMPLICATIONS:

® Currently States legislate whether to "open" adoption
files for the purpose of facilitating contact between birth
parents and adopted children. This provision would require
the Department to become involved in the confidential, State
regulated process of facilitating contact between adopted
chlldren and their blrth parents

® The prov1510n states that the Department, "at no net
expense to the Federal Government, may use the
facilities...to facilitate the voluntary, mutually requested
reunion...." It is doubtful that this can be done "at no
net expense." K ‘ '

DEPARTMENT POSITION:

The -decision to facilitate contact between adoptees and
their birth parents is one that requires careful ‘
consideration by and emotional preparation of all parties.
This process should be ‘supported and monitored by
appropriate clinical staff. The Department lacks
appropriate staff, facilities and infrastructure to be able
to support this provision. Additionally, this is a State
function. Therefore, ACF recommends that the section be
deleted. ‘ co :
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Section 206: Annual Report on State Performance in Protecting
Children , :

This section requires the Secretary to issue an annual
report .containing ratings of the performance of each State
in protecting children who are placed in foster care, for
adoption, or with a relative or guardian.

CONSISTENT WITH CURRENT POLICY/PRACTICE:

This section of the bill reflects an interest in moving
forward with the development of outcome measures and the
broad dissemination of State-level data on key indicators.
This interest in outcomes supports implementation of the
Government Performance and Results Act (GPRA) and builds on
work HHS has already undertaken in this area.

The proposal is basically consistent with the commitment
made by the Department in the Adoption 2002 report to issue
an annual State-by-State report, beginning in the Spring of
1999, on the Nation's progress in meeting the adoption
goals, as well as on measures that reflect the experience of
children in the child welfare system, such as the length of
time in care and the timeliness of permanency decisions. -

In addition, the proposal would complement the revised child
and family services monitoring strategy in which States are
asked to use data submitted to the Adoption and Foster Care
Analysis and Reporting System (AFCARS), as well as to the
National Child Abuse and Neglect Data System (NCANDS), to
help assess their performance in achieving safety and
permanency for children.

POLICY/PRACTICE IMPLICATIONS:

® VWhile the overall purpose and scope of this activity is
consistent with current policy and plans, some of the
specific data elements in the statute are problematic,
either because they are unclear, duplicative of other data
reporting requirements, and/or they cannot be obtained from
AFCARS. Because AFCARS is now in a capacity building mode
of collecting the existing data elements, it would be
disruptive to the improvement of foster care and adoption
data collection to amend the AFCARS requirements at this
time. -

® A preferred alternative would be to follow language
similar to that in the House bill, H.R. 867, that lays out
general categories of information and then calls upon the
Secretary to develop the specific measures, in consultation
with the States and other stakeholders. The rating system
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should also be developed in consultatlon w1th the States and
other stakeholders.

® The bill's date for the first report, October 8, 1998,
does not allow enough time to develop the outcome measures,
rating system and complete analysis of data. It should be
moved to a later date (possibly May 1999, to be consistent .
with Adoption 2002 and the House bill.)

Title III: Additional Improvements and Reforms
Section 301: Expansion of Child Welfare Demonstration Projects

This provision expands the current child welfare waiver
authority to flve more States.

CONSISTENT WITH CURRENT POLICY/PRACTICE:

This provision would accommodate the Department in
evaluating a wider variety of 1nnovatlons and is
consistent with Adoptlon 2002.

POLICY/PRACTICE IMPLICATIONS:
ACF would support up to 10 additional waivers.
Section 302: Permanency Planning Hearings

This provision amends section 475 of the Social Security Act
to: change the name of the "dispositional" hearing to
"permanency planning" hearing; change the date of the
permanency planning hearing from 18 months after original
placement to 12 months; and, requires 6 month permanency
planning reviews thereafter.

CONSISTENT WITH CURRENT POLICY/PRACTICE:

The goal of the proposal, early and active permanency
planning for all children, is consistent with current pOllCY
and Adoption 2002. :

POLICY/PRACTICE IMPLICATIONS:

We agree with the 12 month time frame for dispositional
hearings but have some reservations regardlng the .
requirement for a dlSpOSltlonal hearlng at six month
lntervals :

Under current law, reviews are required every six months
following the dispositional (proposed permanency) hearing,
“but these reviews may be either administrative or judicial.
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Requiring the six month hearing to be a judicial hearing
would put considerable burden on the courts and might .
undermine the ability of the courts to provide a meaningful
review of the child's permanent plan. In some
jurisdictions, for instance, a judicial review may be a 5
minute, pro forma hearing without substance, while -
administrative reviews may be much more substantive. ACF
believes States should have the flexibility to decide
whéther the reviews should be judicial or administrative
given their own systems and constraints.

ALTERNATIVE:
ACF suggests using‘thé language in HR 867.
FOR SUGGESTED CHANGES IN THE LEGISLATIVE LANGUAGE:
See page 38 of the attached mark-up
Section 303: Kinship Care
This section requires the Secretary to devélop a report on
the status of and trends in kinship care in every State, to
be reviewed by an advisory board.

CONSISTENT WITH'CURRENT POLICY/PRACTICE:

Promoting kinship care is consistent with current practice
and Adoption 2002.

POLICY/PRACTICE IMPLICATIONS:

® The Department has a significant amount of information
from previous workgroups, providers, and research that will
provide a foundation for responding to this provision.

¢ This provision does not allocate resources to the
Department for convening an advisory panel.

® The deadline for completing the report is ambitious given
the status of the AFCARS system and the amount of
information requested.

Section 304: Standby Guardianship
‘Provision is a "Sense of Congress" that States should have
laws and procedures that permit a parent who is chronically

ill or near death to designate a standby guardian for
his/her minor child.
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CONSISTENT WITH CURRENT POLICY/PRACTICE:

This provision prov1ées Congre551onal support for good
social work practice, i.e., advanced -permanency planning.
It is basically consistent w1th Adoption 2002,

IMPLICATIONS FOR POLICY/PRACTICE:

~Section is a "Sense of Congress' and places no requirements
on States. :

Secfion 305: Clarification of Eligible Population for
Independent Living Services

This provision amends section 477 of the Social Security Act
to require States to provide Independent Living (IL)
services to those youth who have become ineligible for title
IV-E because their resources are in excess of the limit.
However, their resocurces may not exceed $5,000.

The existing funding formula for the Independent Living
Program is based on 1984 foster care caseloads. This
formula does not reflect current caseloads and it excludes,
the Territories from participating in the Independent Living
program because none of the Territories was operating title
IV-E programs in 1984.

The existing authorization for appropriation is §70 million
and has remained at that level since 1984. It is
insufficient to meet current caseloads.

CONSISTENT WITH CURRENT POLICY/PRACTICE:

This provision expands the pool of children the State is
mandated to serve in the IL program.

IMPLICATIONS FOR POLICY/PRACTICE:

] This provision would potentially extend critical
services to a larger population.-

Section 306: Coordination and Collaboratlon of Substance Abuse
Treatment and Child Protection Servzces

Sections 306 (a) is not germane to ACF. Section 306 (b)
amends the Substance Abuse Prevention and Treatment Block
Grant (SAPT) to broaden the current preference for services
to pregnant women to include caretaker parents with children
who have been referred to treatment by child welfare
agencies. Section 306 (c) provides title IV-E foster care
‘maintenance payments for children placed in residential
programs with their parents. This provision is limited to
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families with a case plan-goal of reunlflcatlon the family
has never been in a similar residential program before; and,
the foster care maintenance payment cannot exceed.the amount
that would have made if the child was placed in a
traditional foster care placement.

CONSISTENT WITH CURRENT POLICY/PRACTICE:
No.
POLICY/PRACTICE IMPLICATIONS:

® The Administration. has been working with the States to
provide greater flexibility in using the SAPT funds while
maintaining accountability through performance measures.
Adding an additional population preference would reduce

State flexibility to set their own prlorltles and would be
' inconsistent with current, efforts to 1ncrease State-
flex1b111ty :

® To be eligible for tltle IV-E, the child must, in part,
be physically.removed from home/parents and there must be a
judicial determination that it is contrary to the child's
welfare to remain at home. Additionally, children must be
placed in licensed foster famlly homes or child care
institutions.. .Children placed in residential facilities
with their parent( ) would not meet the aforementioned title
IV-E eligibility criteria, nor is it likely that these
facilities would be licensed -as child-care facilities.
Therefore, any child placed in a residential facility with.
his/her parent would not be eligible for title IV-E.

® Section 306(c) provides an expansive list of issues upon
which the parent's 'placement in the residential facility may
be based. Parents may be addressing issues such as -
substance abuse, homelessness, post-partum depression, -
domestic violence, teen pregnancy, etc. - Overwhelmingly, the
parent's need to part1c1pate in in-patient substance abuse
treatment is the issue which brlngs children to the foster
care system

® The prov1sion provides little guidance or requirements
regarding’ services the child is to receive while in
residential care wmth hls/her parent (s ).

ALTERNATEVES:

SAMHSA recommends deleting the section which provides

- preferential treatment to caretaker relatives and instead,
recommends that SAMHSA and ACF collaborate on a letter to.
the States from both agencies stressing the. importance of

© providing substance abuse services to caretaker parents and
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"the need for their priority treatment whlle still- prov1c
'States with the flex1b111ty to make the final decision:

ACF would prefer to test the efficacy of section 306 (c)
~prior to making it national policy. There are a variety .
options for testing this provision. ACF will work w1th t
committee to identify the most approprlate

"ACF also suggests 11m1t1ng‘sectlon‘306(c) to participatior
‘in residential substance abuse‘programs :

Section 307 Reauthorlzatlon an& Expansion of Family Preservatl
and Support Services :

CONSISTENT WITH CURRENT POLICY/PRACTICE{

® For the most part this is a straight-line reauthorizati.

, consistent with .current policy and practice. The explicit
addition of time limited reunification services to the
program is new, but these sérvices were always allowable ar
‘are efforts whose value we recognize.

POLICY/PRACTICE IMPLICATIONS

® The bill requires that Statesg allocate a minimum of 25°
of funds to each of family support famlly preservation and
‘time-limited family reunification services. Currently, the
statutory requirement is that "significant portions" of the
State's allotment be spent on both family support and famil:

. preservation (which can include family reunification
services). In practice, most States have spent at least 25%
of their funds in each of these areas, but have had great

. flexibility in how they allocated the remaining 50% of ‘
funds. Nationally, about 60% of funds have been allocated
to community-based family support services.

® The proposal to reqguire that at least 25% of funds be

- allocated in each of the three areas, family support, family
preservation and family reunification, significantly . .
‘restricts State flexibility {leaving, in effect, only 25% of
funds open to State discretion.) - The relatively rigid
funding allocation among the three types of services may
undermine the State planning processes that have guided the
development of new éommunity based and in-home services and
,jeopardlze commitments put in place for communlty based
‘services over the past five years :

L This‘proviSion'provides for time-limited reunification
‘services to be available for 12 months from when a child is
removed from his home; which is consistent with the "clock™"
notion. in Section 104. To retain this consistency, ACF
recommends the Yclock" for time-limited reunification
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services also begln at the time there is a court flndlng of
abuse or neglect. : »

® The definition of reunification services should be
amended to include only outpatient/community based services.
The cost of inpatient and residential substance abuse
treatment would severely limit the number of families that
could be served using these funds.

® The elimination of the Court Improvement grants is not
consistent with the additional burden this bill places on
the courts. 1In addition, the courts need to continue their
efforts to improve the quality and timeliness of permanency
- decisions for children.

® Technical changes in the reauthorization of the program
are needed, including: additional language on 'safety' in
description of FPS services, 5 year cycles for State plans, .
definitions of Indian tribes and Indian Tribal
Organizations, timing of the submission of annual reports,
elimination of the special rule, and elimination of
unnecessary conforming amendments and effective date. .

® A number of other substantive changes not addressed in
the bill would also be desirable, including: expanded
purpose of the program, added principles for developlng and
operating family preservation and support, raising tribal
funding to 2 percent, reversed order of family support and
preservation definitions, State plan requirement to
coordinate with TANF and CAPTA, and raising the approval
minimum for tribal plans to $15,000.

ALTERNATIVES:

® Delete the reference to in-patient and/or residential
substance abuse treatment in the definition of "time-
limited" reunification services.

® 2Amend the minimum 25 percent allocation of funding to
requlre a “51gnlf1cant portlon" of funds to be spent on each
~serv1ce

® Amend the provision which begins the "clock" for time-
limited reunification services to be consistent with ACF's
‘recommendation for the TPR "clock" in Section 104. The
"clock" for both would begin when there is a court finding
of maltreatment.

® Add the reauthorization of the Court Improvement Program.

® Make technical corrections to the FPS and State Court
Assessment and Improvement program as necessary.
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FOR SUGGESTED CHANGES TO THE LEGISLATIVE LANGUAGE:
See page 51 of the attached mark-up

Section 308: Innovatlon Grants to Reduce Backlogs of’ Chllc
Awaltxng Adoption and for Other Purposes

CONSISTENT WITH CURRENT POLICY/PRACTICE:

This grant program is consistent with and expands exis:
programs of the same nature. It is consistent with Adc
2002. :

POLICY/PRACTICE IMPLICATIONS:

® The provision, which requires the Secretary to promu.
regulations for implementing this section within 60 day:
enactment, is unrealistic and unnecessary. This . sectior
provides Secretarial authority to use ACF's existing

protocol which is already sufficient for implementing gr
programs .

® The interim and final réports to Congress required in
Section 478 (g) (2) could place a significant administratix
burden on ACF and will reguire addltlonal resources to ce
them out. :

ALTERNATIVE:

- Strike references to regulationsfin sections 478(b) (9),
478 (c) (3) and 478(h) for the reasons stated above.

FOR SUGGESTED CHANGES TO THE LEGISLATIVE LANGUAGE:

See pages 53, 54, and 56 of the attached mark-up

Title IV: Miscellaneous

Sectlon 401 Preservation of Reasonable Parenting
CONSISTENT WITH CURRENT POLICY/PRACTICE

: ThlS statement is con31stent with current policy and prac

POLICY/PRACTICE IMPLICATIONS:
® The language is unnecessary, since the law only applie
procedures involving cases of child abuse and neglect (as
undexr State laws) in.which children are removed from theil

following appropxiate agency and court determinations. T

24



does not address parenting or disciplinary practices. While
probably neutral in its effect, the language could raise concerns
about providing avenues in Federal law for individuals to
challenge State child abuse laws as interfering with family life -
and parental disciplinary practices.

Section 402: Reporting Requirements
CONSISTENT WITH CURRENT POLICY/PRACTICE:

This section is basically consistent with current policy and
practice in that it affirms AFCARS as the major system for
collecting data on children in foster care and children who are
adopted from the foster care gystem. The section also reaffirms
the ability of the Secretary to modify the AFCARS regulations,
when necessary, to obtain needed information from the States.

POLICY/PRACTICE IMPLICATIONS:

® As noted above, because AFCARS is now in a capacity building
mode of collecting the existing data elements, it would be
disruptive to the improvement of foster care and adoption data
.collection to amend the AFCARS requirements at this time.

Section 403: Report on Fiduciary Obligations of State Agencies
Receiving SSI Payments

CONSISTENT WITH CURRENT POLICY/PRACTICE
Not applicable.

POLICY/PRACTICE IMPLICATIONS

None.

Section 404: Allocation of Administrative Costs of Determining
Eligibility for Medicaid and TANF

CONSISTENT WITH CURRENT POLICY/PRACTICE

Prior to welfare reform, States allocated or charged common
administrative costs from public assistance programs, such as
those for determining eligibility, to AFDC (the “primary
program”). The TANF block grant funding levels included these
costs. After the welfare reform law and in accordance with
current law and common accounting practice, States are now free
to propose new cost allocation plans that shift these
administrative costs to Medicaid and Food Stamps in the
proportion that they benefit from the activities (“benefitting
program”). While some 20 States have proposed new plans that
move to the benefitting approach, the Department has, at OMB’ s
request, delayed acting on them while various legislative
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proposals have been pending.

HHS’s task force on cost allocation had recommended States move
from a “primary program” cost allocation method toward a
“benefitting program” concept whereby costs are allocated across
the programs benefitting from the activities. - (OMB has not acted
upon our request to approve this approach.) This provision would
move back toward a primary program model.

It is possible that CBO will consider this provision an unfunded
mandate on State governments as they have done for similar
provisions appearing in other bills. 1In addition, the
Agriculture Committee may be concerned over the inclusion of the
Food Stamps program in the provision because that is not under
the Finance Committee’s jurisdiction and because the provision
overlaps with an offset the Agriculture Commlttee 1ntended to use’
for other purposes.

POLICY/PRACTICE IMPLICATIONS:

- ® The bill seeks to force States to define administrative costs
in the same manner as they did prior to the enactment of welfare
reform. - However, such a definition conflicts with the intention
‘of the PRWORA to grant States the flexibility to operate programs
in various and innovative ways. . In addition, our proposed TANF
regulations would allow States to define administrative costs to
meet the needs of their unique programs. Passage of this b111
will constrain State program flexibility by defining-
.administrative costs according to outdated methods.

® In response to welfare reform, many States adopted new program
cultures and restructured their organizations accordingly. 1In
addition to eligibility determinations, programs are also
focusing on moving recipients to work. Such shifts in
programmatic goals and organization will require States to adopt
new methods for cost allocation.

@ There are several problematic issues regarding the '
enforceability of this provision. (1) The term “primary program”
is not a commonly used term, nor has it been defined in law. The
bill requires that we generate a definition and determine if '
States are using this primary program approach. (2) Statistics
from 1995 point-in-time studies will be difficult to apply to
1997 activities. States have a strong case against this practice
and they are likely to challenge us in court. (3) A single audlt
would not cover the actions specified in the proposed
leglslatlon HHS would have to spend much time to ensure State
compliance and we simply lack the resources to do this.
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" ADOPTION ASSISTANCE OFFSET OPTIONS

L&dmﬁmtemm_lzamm&y_iﬁmm EPO is a drug used to treat anemia -

related to chronic renal failure. EPO is a sole source drug, its manufacturer is competitively
protected under the Orphan Drug Act. Medrca.re reimbursement for EPO totals nearly $1
billion per year. Prior to 1993, Medicare payment was $11.00 dose. OBRA 93 reduced. -
Medicare’s payment by $1.00 per dose based on an HHS IG report concluding that facility -
costs for EPO -- before manufacturer rebates -- were approximately $10.00 per dose, $1.00

less than Medicare’s $11.00 reimbursement rate. 'The HHS IG report also concluded that - '
some facilities received a 2 to 8 percent manufacturers rebate and that Medlcare had no way to
capture the savmgs from this rebate '
This policy would reduce Medlcare ] reunbursement for EPO by a$s percent per dose, or
$0.50, to capture savings from manufacturers rebates. ESRD-related beneﬁerary groups and
the manufacturer of EPO are hkely to object to this change.

Savmgs. $100 mrlhon over ﬁve years (Staff estlmate)

| um@mmmmmﬁmmm “Enteral nutrients provide nourishment -
directly to the digestive tract of a patient who cannot ingest an appropriate amount of calories
to maintain an acceptable nutritional status. For nursing home residents, enteral nutrients
effectively represent a beneficiary's food or meal and could conceptually be included as part of
Medicare’s routine Part A payment to the nursing home. However, the HHS IG found that
most nursing homes do not directly: purchase enteral nutnents for residents, even though they -

.-report that they can purchase nutrients below Medicare reimbursement levels. Instead, nursing - -

“homes allow outside suppliers to provide the nutrients and bill Medicare under the Part B
prosthetic and orthotic benefit. If Medicare recognized the nutrients as “food,” payments for
eenteral nutrients would be made as part of the facrhty payment rather than separately billed
~under Part B. V :

This proposal would exclude enteral nutrients from Part B reimbursement when the patient
resides in a nursing home. Instead, these costs would be mcluded in a nursing home's routine

. -costs ané rexmbursed under Part A.

Savmgs $50 million over five years (all of the savings occur in the first year, since
SNF PPS begins in July 1{998) (Staff estrrnate)

\ c 2 SSBG is
an appropnated entltlement used to support a vanety of somal service programs de51gned to
reduce or eliminate dependency, achieve or maintain self-sufficiency, help prevent neglect,
abuse or explortanon of chlldren and adults The Senate Labor/HHS approprratrons bill:
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reduces SSBG by $135 million in FY 1998. The Hquée bill hagi a siinilar provisioh that was.
“dropped. ' e , '

Savings: $100-200 million over 5 years. |
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