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f{::':/\ {i\the Senate' w~rked on'a bipartisan basis to prodlJ(::e a:r~s·ponsiblea~dD.alanced bill,: 
[: .:< ,: ;'..-' :;;;:::-;,th'at ~ould have reduced' abuses.of the bankruptcy sy.stem~nd required debtors . , 
t :··I;~:·,~.'i;<::an~ creditclrs alike toa.I?tresponsi?ly: . U~forturi'ate,ly, H.R. 3J 50, as agree? to by., . 
t:.,;,:. ::: ·:~,~;:the ,Conference Committee, contains. many flawed aspects of.the House; bill., and If' , 
to" :':~~':'''·>:):thisversion of the bill. is presentedto tti¢PresiCtent, his seniOr advisors will' ' ·r,. 

": <'<·:S:'<·recommend that he veto it. ',. ',,: 
~ ;-;... " . .: L::\:. . .' .' . ''0 

, ;:!~{,pn the central. i'ssue bf·means-tes.ting, the Conference Report usesthE;'Sen~te",', . , 
.,.... '.' .::~}}:~':. «framework but would'; like theHquse,bi(lpro'du,ce.arigi'dand'formulafcapproact" [ '. 

"::,:: }{···that denies bankruptcy jUdges adeql)atediscretion to decide whether the' debt'or has: 
,.;.: . \:::~'the cap'acity to repay successfully a portion ofdebts' under Ch~pter 13~ .M~reover., '.': . 
;'" ~, iV.the bill would .requirea,moderate :incomedebto(to. dem{)n~trate"tha~:ea~ti .monthi.Y· . .', 

. :. :;.~,' :expense for housing, clothing, tran:sportation, ~nd fopd that exceeds'an IRS . 
· ';',: determined'l~vel is nec'essary due to '''extrao'rdi'nary circumstances" Defore. that' 

. ";

~', .';' .. :';i:;::'pers:on' co~l~ get ,t~eirdebts disch~arged under¢118Pter 7. '," . 
, .... 

! •; •'.. ; , .' I. !,'.' . " _'. '. ~ - '. I '" .' . 

,..': " '~X:,:,.·::.A.t'tlie'same·,tlme H.R.',·3150 produces a 'rigid:s,ystem to ensure moderate-income' 
"" . ':'"' .•. ,, 1< . ',' '. " '" . '.. '....,. . """0'" ". , ".., .,'. ..' . 

;..-;., . ..i<::d,~btors re'pay their ,de,Q~si ,if""eaRehs, r:neani~gfullirnit~'on ~he home'ste'acf:. .' ..' : ." 
::.:" >:',,·~~~rnptiori. :~"th~'me'c:liiiiHi~m~U~,ed !jythe V\ieaHtiy',to shieid hundreds' ot' thou~andsc"<,

'i::::':-6f dollars of wealth froiTIthe'ir creditors.'·' . ':' '" . '.'.' . . 
:i-":' J ~ ". ',., • 

,. ,~ '::;irTh~,seoa~~: b;qtO~k r~udablestep{t~, ep~~~c'e:\~'ops~m~r,prote,ctiOf1~ f'rom coerci~~'; 
, .' :", '~'n<;(predatbry behavior by."creditors'. This .~ers'lon Q,f H.R.-3150, hO'we~er, fails to 

" 

· /.!,limit a'bus,ive.~crediior pr'actice's"s'uch qS ~'ber.cive'aHirmations and:viola'tions'of the .'; 

/~""automatic 'stay;.and ro'lis back COilsun1'er' proteQticins. The bill wpuid' aiso aeny 

<:':~, consumefs' tl:i~ m~st ,effec~ive"remJ;;~y for. har,m from such p'ractices -- class action 

>'<~liabiiity .'-- and ~jjminate 'th'e <;:lmerit' authorization :fdr punitiv~' da'mages qg~lnst .' 

.: ,,',' 'crec:litors for inte'n~ional ~iolatidhs of 'b9rr9w~r',r\ghts;. ~ , .: '. :' , " ", 


, , .. ' . 

..J;\::~inaIlY~ '·th'ebill.dbesn'dtincl~~~ the':'pro~isi'~h~:,cii:~th~ 'seriat:~~Dili that v~o~ld·.· "'.: <',. 
:f(;"qischar'g~~,debts. that :cbuld' ~onipete' with, chiI8}~upportand"alirnony .payments aft~r ' 

., .1.,.· :,•. ', .;",:":8 :d~btoi has.'heeh declared bankr'upt." Iri:addi1I(;;~;.: the bill:'would: make;';/', ,'.:
.'\,'.:. 'H.'·'~·'·"""'·> ., ..... ~ • ' ~.:'. ,'.; I'··.·' .•• · ..... r •• " ••••• "'..,~.~1:." ':'.:. ".", ..... '. '.~',: 'j -":." '" .:!".·,.r.iondisch~rgeabledebt.thatwas.lnctJrred:\Nlthln 90 days ·of bankrUptcy. to pay 


· '-j'P;;'nondischarge'able debt. and deb,t:. resuitingfroin:c~rtain cash 'advahces~.;, This,' in . 

. ' ::·":ftie.ffe:~t; p0ts,' dei;>t' 'dyvedO,tb' credit c~rd~ c~rrp_a'n'E{ or; .the . saIne plane'as' otheX social. 


";" "(>;pdoritiesilke·.chlld. supp:ort: and .. alinlo,I:1Y, ,taxes;; and ~ educatienal, 10~His':AIi to'o: often 

: '· .. il:') ........ ~· ... • .~ •.••. :. ·~l,' , ':. •... ', .., .. , ....... '-'.".' .',_;"",,~ ... ",1.• ,.", .'",. " ..~ ~'...r..'~.~ '''''.1 ......,,''"', .•..• ' ,.' 


,: ;:.:.','.:::>.8. debtor: struggling:td:,pay ,child' suppdrtand:alimony lets',childreri arid ex-spo.uses·;,: 
'. ""'..' ,'" , ... , """ " ..... , ,.". , .' , . ' .... ' . ',' . , .. ' .. " "" 

.~ .,.i.':' COrT;le .Ia$t wheh facecfvititn pre~.sure~ from' al"! aggressive' cfeqitor .trying to ~ollecC.. '.:',"
'.' }!t (:i9nd,ischargeable ge~t> " ' .. ,:'. ' , ,:- '~"~~i~:~\"~:'O ',-,:.~ '~:~ ~ ,:'So<:, .; , 

. ""~:'.;~',:.'" ..", ::::'.:-',. " " : ' , .....; l:,a, "L'~: "': ;,f·., 

':'~<,: ':.!~,!,i'I\';':~:':'<':·· '. , ",:.'. ,.. ,'. ' ..... .' ..' f"J~~'''' 
" ,"~, c ':'., , . . .' /. v~ . 

. , ,. . . .. .. 1 ':,;' .. ::::>,\':.' ..:....... ', ~
',A"'{\,'';:,1.::''/.':";,";0V""""tJr..... ". ".' . 
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The overwhelming v'ete on'the Senate floor for the balanced legislation th~t body 
produced demonstrates that reasonable and responsible bankruptcy reform is 
possible. Unfortunately/H.B: ~150 as developed by the Conference Committee, 
does not provide such reform. 



Bankruptcy reform helps women 
and children.· Distorting the 

'fact~ about reform' 
helps no' ;·olne.' 

The truth is th~t bankruptcy:rehrm 

'gives much-n.eeded help to . 


single parents 9.nd their 


children who are dependent 


on family' support pay~~ts. 


, ' 	 ' 

Today, parents who owe child support or alimony can avoid making these payments by simply fiii'ng

and then withdrawing-a bankruptcy application, Th~BankruptcyReform Act (5. 625)'will put a stop to 

deadbeat parents who abuse the system to avoid their responsibilities to their families. , 


The bill ;will also: 

• Make child support and alimony ·payments the top priority-no exceptions. 
, 	Current law makes these family support payments the seventh highest priority in 


obligatio:ns to be paid. ; ,;, f ',' 


• Require a debtor to pay, all past due child support and alimony before any debts 

. ciin1feei"aSeo in b,arikruptcy, ~. '~""" ' , 


• Provide ~ingle parents with key inforbtion, incl~ding an-alert that their 

ex-spouse has filed for bankruptcY; phone numbers of the closest child suppor,t. 


, collection agencies; and last known address information for a paren~ who 

has "disappeared." . 


Bankruptcy refoIm will vasJly improve the collection of child support imd ali~ony in bankruptcy; 

Don't let politics'stand in the. way of thiS h¢lp~ng han1 for single parents and their children. 


! 
KNOW THE FACTS. SUPPORT S. 625 

,. . . 
AMERICAS BANKERS ASSOClAll0'N • AMERICAN FINANClAL SERI,01CES ASSOClATIONt· AMERICA'S COMMUNITY BANKER-<) • BANKRUPTCY ISSUES CouNCll.- CONSUMF.R 

BANKERS AssoCIATION ~ INDEPENDENT BANKERS ASSOClATtoN OF AMERla • NATIONAL RETA"Il. FEDERATION· AGRICULTURAL RETAILERS As.soclATION • AlR 

CONDITIONING CONTRACTORS Of AMERICA. AMERICAN SHEEP INDUSTRY ASsOClATION • AMERICAN SoYBEAN AssocIATION· AssoclATED EQuiPMENT DlSTRlBUTORS 

ASSOCIATED GENERAL CoNTRACTORS Of AMERICA. EQUIPMENT LEASING' AssoclATION,. INTERNATIONAL MAss RETAIL ASSOClATION • LIVESTOCK MARKETING' .~ 
AssoClATiON • NATIONAl: APARTMENT AsSOCIATION· NATIONAl- AssOcIATION OF WHEAT GROI,\'ERS • NATIONAL AUTOMOBILE DEALERS AssOclAT10N • NATiONAL 

UITlEMEN'S BI:Ef ASSOCIATION. 'NATIONAL COMMUNITY PHARMACISTS ASSOClA116N • NATIONAL FUNERAL DIRECTORS ASSOClATION' • NATIONAL GRANGE. NATIONAL " 
HOME FURNISHINGS AssoCIATION' NATIONAL INDEPENDENT AUTOMOBILE DEALERS ASSOCIATION' NATIONAL LUMBER & BUILDING MATERIALS DEALERS AssocIATION 

I, "I ; 	 , 

NATIONAL Mum-HOUSING CouNCIL' NATIONAL PORK PRODUCERS COUNCIL' NATIO"AL RETAIL HARDWARE AssocIATION' NATIO"ALSKI & SNOWIIOARD RETAILERS 

..ASSOCIATION • NATIONAL SPORTING GOODS ASSOCIATION:.- f'.!.oRrn .AMERiCAN 'EQUIPMJ:t-..'T.DEAURS ASSOCIATION· ' 

NORlll A.\lERICAN RETAIL DEALERS AssocIATION' WORLD FLOOR COVERING ASSOCIATION 



,: ",~, ~'. ' \. , ,'. 

:.,S~r~H Ros~n··,W~Heil :." .:, ,', \.' 

06121/9fJ:1o:oa:42 AM. i~. ! ' 

~, .. ' "/: .. '".' ;'·.1~ ), .. '~: ' 

Record. 
.... " 

~" . ' .. 
' " 

" 

. 

Andrea Kane/OPD/EOP@EOP'" . " 

. See the distrib,ution list at the bottcimof this:messa~e. 


. ,

!~. ,.' 
I ••~ • I.Re: Q: re: child supporUbankruptcy 

," .. , '.,' ,," .. ', ". 

I :can't pr~~iae you ~ technical ansWer, but not only a~e a~rearages"hot forgiven; they are '!:loth. 
riondischargeable (meaning surVive bankruptCy) and: a priority (meaning they must be repaid froiT( any 
assets available), In:addition, in prepa,ringa b'a"r1kru8tc~plan unde;r:chapter j3(Whensome.debts are., " 
repaid), courts have discretIon to have chidl.~upport arreqragesr,epaldbefore other debts.. ' . 

Thepankr.utpc~ b}1I that is: pendin~in. congres~;~eIP~'cl~r1; a.nd:·i~pr?Ve~h~'treatm~ntofchilqSUpport i~ ,. 
:mapy }/;ays -:requiring~ t~~t'arrearage.s ,must· b~,repajabefore,aJuItJjankruptcy'discharge .i? possible;,.' 

'. However; we believe· that the bill would have some advers'e.impact'on chlidsuppbrt collection onli' . 
. 'because the bill causes some credit card debts)o continue post-b.ankruptcy where they can compe~e with 
~:child',$Lpportahd aliindny/in s~t~cti.lred chiid,~uppbrt ok,alirrioijy paynie:nt"s~ttings (e.g:;',JJnder a> 
'ban~r4ptcy'piarior .if.,Jh~riis wag~;garf1ishm~nt);:~he'ctiikfsbpport:and ,!=\limofiy must- be paid first;-" ' '_m 

"'·how~;)er. ',outside those str'u~ti.Jred settings; we fear credit ta'rdsWilibemore'effectiveatcoilecting than 
",Wi!r9,~'~;(jst6dial,spousB'.s;,,:,.. :,: :':.:,: ... ,';. "', '. '" ::.. ' , ,'. " 
Af1dte~'Kane ,,:: ," , ,',,' ,,' 'i- " ::; ,1' , 

, • ',,~, '", ; , ) .' '. ' ,,#.., " 

, i·~· :~...J 

,,1" ".,1 

. ",' 

, -. ',, 
, ~ . t ,t_, ,. :'.' '. . " • 


, ~ - :
:':"':_:,..' ~.;.-'~~"--:'.{ )::~;..:\.:"",:'~_;:,_~; ',', " . :\'.:, .' ,,":~' _~,l. ,_ _~'~,l:_~:""_:., .~,.',..', ,~ ..'.' .' ~ 

" TQ:, ,', plegler@acf.~hh~:g9,V. Lhiggihs@os,dhhs!g()v.ll!kh<3rfen@acf..~hhs.go\i@inet 


, :cc:~;_: ' " j. Eric'G6uldiOPD/EOP@E6p:Sara~ Ro~~n'Wart~lI;bpjj;EOP@EOP. 6;nthia A.'Rice/OPD/EOP@EOP '" 

,"~~~jt~V;;i~:~:~~~~:C?J'~';o~:f!q~b~.~k.~~~JfY.,,;:";.. ': ,~,',i,: ,\';j:;,;,~, ':,";'ii,::," ,',"~... > -< :~' ".-.;,' :',. ,,:.' ,: " ".,:" 
! .~ 

, , 

',: 'USATodayafticle today says 14%,of ban~rUptcies Iist,chJld'suPPQrtor alimony debts;'I'just got a Q': from 
--; . 

'''', Vic,e P.reside~t'sstaft::dOwhat'the.· i=amily~eunfo~, c6rif.erel,199 ab,6ut ho\y ,a'falhe(s 'child support" , .' 
~ 'arr~ar~g~s ar,e,t~eaied .in,~arikrup'~cY,includingwheth~~ ~r;ear.~fg~s "foregiyen;, ,can oneicif you let me' 

knmy,ASAP?Jhanks' ,. , . 

I "','Me~~a~e Copied To: 

. "1, 

-1 •• 

mailto:A.'Rice/OPD/EOP@EOP
mailto:Lhiggihs@os,dhhs!g()v.ll!kh<3rfen@acf..~hhs
mailto:plegler@acf.~hh~:g9,V


Paul Legler <plegler@acf.dhhs.gov> 
06/21/99 10:14:42 AM 

Please respond to plegler@acf.dhhs.gov 

Record Type: Record 

To: Andrea Kane/OPD/EOP; Lhiggins@os.dhhs.gov, Michael Kharfen <mkharfen@acf.dhhs.gov> 

cc: Cynthia A. Rice/OPD/EOP, J. Eric Gould/OPD/EOi=', Sarah Rosen Wartell/OPD/EOP 
Subject: re: Q: re: child support/bankruptcy 

There has been a lot of confusion regarding this issue because of the 
bankruptcy reform proposals. 

In general, child support is already given special protections designed to 
give priority to child support obligations. Child support debts are 
generally not dischargeable in bankruptcy, and actions to collect child 
support from property of the debtor are exempt from. the automatic stay that 
stops other creditor collections. Child support is also given greater 
priority when an estate is liquidated and the debtor's funds are disbursed. 
Finally, child support creditors are given specialstatus to appear in 

court in bankruptcy cases without charge and without meeting certain other 
requirements. 

There are a few minor technical changes that can strengthen the protections 
but they are really at the margins. In addition, some people have 
expressed concerns regarding the possible impact of the proposal to force 
more people into Chapter 13 bankruptcies, rather than Chapter 7, and to. 
make more debt not dischargeable. However, whether this would have more 
than a minimal impact on child support obligees is debatable in the 
opinions of most bankruptcy/child support experts. 

Let me know if you need further information. 

Paul 

Original Text 
From: <Andrea_Kane@opd.eop.gov>, on 6/21/99 8:45 AM: 
USA Today article today says 14% of bankruptcies list child support or 
alimony debts. I just got a Q: from Vice President's staff down at the 
Family Reunion conference about how a father's child support arrearages are 
treated in bankruptcy including whether arrearages foregiven. Can one of 
you let me know ASAP? Thanks 

mailto:Andrea_Kane@opd.eop.gov
mailto:mkharfen@acf.dhhs.gov
mailto:Lhiggins@os.dhhs.gov
mailto:plegler@acf.dhhs.gov
mailto:plegler@acf.dhhs.gov
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.c .,.' ,¥ol)len rarik'l'st,m bankruptcy :fiQngs',':~~ .,'''', 

,;. . 
. i 

:. .. e cOI-'1iimkruptcy' HiS.1,By 6uistlrie DUgas ,A' \ . ' ,com~ of ~any el.derly,.wc>r,nen· w.oUld ·have.. a b.ant.',ertlm cfs.1ildistrl. 

. • USA TODAY " .. and. their susceptiblUty to. ~- lectlngsupportp'aymenfs".trom ·l~9. and 1999. 
'.' 

Herprellmlnap' . 

.' .... nan~ fraud. . .' " ' husbands who can't get bank- .ilgllreS Sl10wthat men accotil1t 


Women are·the tasteSt-gtow- ,: Warren released the data as .ruptcy rellet,.she says; About, tor2S% of flllngsimarriedeou
- Ing gioupdeclarlng banknlpt~Congress .isconsldeiiilg.a 'bill 1,4% ot bankruptcles,lIst child· pies 33% and women 39%.' .
,'. • . Cy;' surpassing men and mar- .that would make .It 'harder to· suPPort· and· alimony among "BankrUptcy reform is VeO' . ' 

. .i '.' rled.coupl~ lntotal numbers,' file tor Chapter 7 bankruptcy. . thelrdebfs,W'arren says. ' .much a wome~s IsSue torev- ': /' 

... new data sho\VS." '. . which wipes out most debt In- . . Detailed data on bankruptcy: eryone who is concemedabOut 
~ 

. Women accourited for 39% eluding qedlt card debt That f!rehard to come by. Last year, the economic vuln!,)rabilltyot 
,of bilnkruptcy fillngf In the 12 wol!ld hit womendoubll' hard, 'Ollver Pollack, a history pro~' .women," ~ Joan EntIllacher, 
months ending March 31, says consumer advocates say. ," sor and bankruptcy lawyer In· avt~ president ot the National . 
bankruptCy expert and Har" ' "Many\yomen . with, a legit!- Omaha, ",leased a study find· ..\\Tomen's Law Center. . 

~~ 

'" 
Yard law professor Elizabeth . mate need tor' bankruptcy reo . Iltg the proportion of women fil· .' . Rep. George Gekas, R-Pa, .. 
Warren.: ""Het would have a harder time' log In Nebraska had Increased 'sponsor of the House bankrupt- . 

. : Warren blaInes.dlvoree for. gettlrigbttothe system and get· from ·14.6% In 1967 to 32,4% In 'cY' leg4llation, liayshis bill 
.. the trend "If a woman is dI· ting a 'fresh start," says Ellen 1997. . . '. would help wOmen by giving . 


voreed, she is 300% more I1kely Nissenbaum of the . nonprofit That mirrors Warren's find- child support. and.a1lrilony !op 

;tofUeforbimkruptcy.~shesays.,Center on Budget and Pollcy \ngs, which are based on a' priority among debfs to be paid ' 


-Other exPertS cite the low In- PrIorities.. "And many women.. study 01 eight ofthe 94 tedeial . In a Chapter 7 bankruptcy .. 
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Sarah Rosen 

09/11/98 01 :49: 15 PM 


, Record Type: Record 

To: Sarah Rosen/OPO/EOP 

cc; See the distribution list at th'e bottom of this message 
Subject; Re: UP TO THE MINUTE BANKRUPTCY ~EPORT ~ 

i 
One amendment -- on the reaffirmations -- they did delete "clear and convincing evidence" in the 
lariguage that the reaffirmation can pnly be approved if the court finds "by clear and convincing 
evidence" that. 

,Message Copied To: 

Melissa G. Green/OPO/EOP 
Brian A. Barreto/OPO/EOP 
Jonathan A. Kaplan/OPO/EOP 
Jake Siewert/OPOiEOP 
Sally Katzen/OPO/EOP 
Sh'annon Mason/OPO/EOP 
Roger S. Ballentine/WHO/EOP 
david w. beier/ovp @ ovp 
Ronald E. Jones/OMB/EOP 
mark.mcclellan @ treas.sprint.com @ inet 
fran.m.allegra @ usdoj.com @ inet 
Oouglas W. Elmendorf/CEA/EOP , 
Nicole R. Rabner/WHO/EOIJ 
Cynthia A. Rice/OPO/EOP. 
Theodore Wartell/OMB/EOP 
Alan B. Rhinesmith/OMB/EOP 
Ingrid M. Schroeder/OMB/EOP 
Joseph J. Minarik/OMS/EOP 
Alice Veenstra/OMB/EOP 
Robert N. Weiner/WHO/EOP 

.: Maria Echaveste/WHO/EOP 
Marjorie Tarmey/WHO/EOP 

! 
Maureen T. Shea/WHO/EOP I 

http:usdoj.com
http:treas.sprint.com
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Sarah' Rosen 
09/11/98 01 :24:48 PM 

Record Type: .Record 

To: See the distribution list at the bottom of ' this message , . . ! 
cc: 

Subject: UP TO THE MINUtE BANKRUPTCY REPORT 


I'm back on email! Yeah! 

, " 

Even better news, however, is the result of the Se~ators negotiations this morning on the 
bankruptcy. bill, as reported by Senator Hatch's staff. We made further progress on ourpropbsals. 

, On the reaffirmation provisions,' they accepte9 not only our lang~age on reaffii'ffiati~ns on 
unsecured debt, but also' on secured debt whose initial value is le~s than $250: (We'.d prpposed 
$500 and would have been prepared to go to $300.) This is a significantconcession.. 

On the 707(b) provisions, the threshold leveL was raised to capacity to repay 30% of debt, butthe 
bill language was not otherwise changed, leaving oGr concerns about limiting creditor standing and 
including the $5000 threshold to a battle in conference. (We've always known, however, that the 
707(b) test would be the, central conference item.), 

As aresult of these decisions, the Republicans are struggling to prevent Senator Sessions from 
, opposing the UC. (Senator Kyl also is balking on the debt incurred within 90 days of bankruptcy 
,provision.) However, the leadership views those deals as done and will try. to ,hold their 
Republicans. . '. ' , 

.j 

The vote now will,not be til next week. As aresult; 'we may. have an opportunity to do ,aSAP 
afterall, if we want to do so. If so, I suspect the SAP would speak favorably of the Senate 

, approach, significantly better than House, support ~ill but·I0.ok .forward to working· with conferees 
to make important improvements in the 707(b) test arid creditor standing in conference., Note our 
support for the financial netting provision that was included at Treasury. request; " We might also 
mention support for minimum wage or do separate. SAP or leave that to the [}oL letter: Welcome 
views on approach of the SAP this afternoon, before I draft, 

I will try to get a copy of the manager's amendmen,t today. (Wii(be hundreds of pages.) Let me 
know if you NEED a copy. . 

Thanks. 

Message Sent To: 

i· 

http:but�I0.ok


~B~ri=a=n~A~.~B~a=r=re~t=o==========~(~) ~i~1 0/98 11 :46:58 

Record Type: Record 
r 

To: Brian A. Barreto/OPD/EOP 

cc: See the distribution list at the bottom of this message 

Subject: MORE FROM SARAH RE BANKRUPTCY I.Th] , 


If anyone is trying to reach me, DO NOT EMAIL. Any messages sent to me get lost in a black hole 
never to be recovered. 

In response to David Beier -- I concur on setting priorities. I would argue that the items in our 
Administration proposal (reaffirmations, disclosure of amortization period, raising the threshold for 
707(b) factors, and eliminate the nondischargeability provision) are our highest priorities. Some of 
the other balancing items in the joint democratic list are important, but at the end of the day we 
can't insist on any specific ones that we haven't raised ourselves. 

Finally, I have not heard anything further about D'Amato and ATIV1 fees. The Republican leadership 
was trying to get him to agree to back down, And with his primary next week, he may not be 
around for the floor debate if the amendments get debated next Tuesday instead of this Friday, as 
is probable. However, I do not have any reason to believe he has yet backed down. 

Message Copied To: 

Melissa G. Green/OPD/EOP 
Jonathan A. Kaplan/OPD/EOP 
Jake Siewert/OPD/EOP. 
Sally Katzen/OPD/EOP 
Shannon Mason/OPD/EOP 
Roger S. Ballentine/WHO/EOP 
david w. beier/ovp @ ovp 
Ronald E. Jones/OMB/EOP 
mark. mcclellan @ treas.sprint.com 
fran.m.allegra @ usdoj.com 
Douglas W.Elmendorf/CEA/EOP 
Nicole R. Rabner/WHO/EOP 
Cynthia A. Rice/OPD/EOP 
Theodore Wartell/OMB/EOP 
Alan B. Rhinesmith/OMB/EOP 
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Septembe[ 9, 1998 

MEMORANDUM TO: 	 GENE SPERLING 

SALLY KATZEN, 


FROM: SARAH ROSEN 

RE: STATUS REPORT ON BANKRUPTCY REFORM 

Below you will find a brief summary of the Bankruptcy Reform legislation to be considered by 
the Senate this week, including a brief description of the status of negotiations on the bill, the 
Administration's criticism of the current version Senate bill, and the list of am~ndments that the 
Administration and Senators Durbin, Dodd, and Sarbanes jointly provided to Senators Hatch and 
Grassley fodnclusion in the manager's amendment. In additlon, per your request, I provide 
comments on the letter to the First Lady from Professor Elizabeth, Warren. 

I. 'STATUS OF NEGOTIATIONS ON THE BILL 

As described below, the Administration and Senators D.urbin, Dodd and Sarbanes, in 
consultation with Senator Daschle, prepared a list:of amendments that we would like to see' 
incorporated into the managers' a~endment However, we have not, as yet, had a 

' __ , comprehensive response, from the Republicans to the list of amendments. . 

Last Thursday, Senator Lott attempted to bring up the bankruptcy bill for debate. Senator 
Kennedy objected to the motion to proceed to take up the bankruptcy bill. Senator Lott filed a 
cloture petition, which ripened and passed today (Wednesday, 9/9), by a vote of99-1 (with only 
Brownback against). Senators Lott and Grassley then introduced a substitute amendment that we 
will not see until Thursday morning, but which we expect contains new farm homestead 
exemption language, some corporate bankrUptcy issues~ and a few of the amendments included 
in the AdministrationlDurbinIDoddiSarbanes list for the managers' amendment. Leadership and, 
bill managers then reached agreement to proceed as follows: (1) two hours of debate on Senator 
Kennedy's minimum wage amendment; (2) Democrats to provide all theiramendments to the 
bankruptcy bill by noon on Thursday; (3) Democratic and Republican leadership will negotiate 
and agree to a finite list of amendments that will be in order on the bill; and (4) Democrats and 
Republicans will complete negotiations on the AdministrationlDurbinIDodd/Sarbanes issues for 
a manager's amendment. The Administration has, been asked to participate ~n those negotiations 
on Thursday afternoon (9/10). ' ' 

If all proceeds apace, Lott will withdraw the cloture petition. Thus the first votes could be held 
as early as Friday (9/11). 

II. ADMINISTRATION VIEW OF CURRENT SENATE .BANKRUPTCY BILL'· 

Denying Access to Chapter 7: The Senate bill is based onthe approach that the Administration 
prefers -- using the Section 707(b) abuse test to determine whether a borrower should be required 

) 	 " 
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to repay a portion of their debts under Chapter 13prcan obtain a, full and immediate discharge of 
debt under Chapter 7. (This contrasts with the Hotts{'approach that would use a rigid forrrlula , 
with limited court discretion.) However, we belieye th;:1t the thresholds in the abuse test are too 
low. Instel1d of capacity to repay 20% of their deqt, the test should be capacity to repay 35% of 
their debt (we'd compromise at 30%) or $5000. (We' also would agree to making those 
guidelines presumptive, but would pref¥r tooffedhat as a compromise with the House in 
conference. ) 

New Nondischargeable Debts: The Senate bill provides that debts incurred to pay 
nondischargeable debts are nondischargeable, except ifthe debtor owes child support or alimony, 
unless the debtor intended to avoid repayment through shifting the nondischargeable debt to a 
credit card. This effectively eliminates our concern about competition with child support and 
alimony. However, we continue to argue that it is,inappropriate to give) credit card companies 
the same protection as stp.dent loans, taxes, etc. Concern about creditor fraud can be better dealt 
with in the abuse test, by making repayment of suth debt to· avoid nondischargeability a factor in 
determining whether eligible for Chapter 7. : .: ". . , 

.Regarding debt incurred within 90 days of bankruptcy, the Senate bill has been modified so that 
. only debt ofmore' than $400 to a single creditor for goods not necessary for· the support of the 

debtor (the old luxury definition) can be discharge~. We had been prepared to accept no 

"luxury" safe harbor (although we never articulated that in public), so we have little argument· 

with this provision. However, we have kept silent so as to not undercut ?enator Durbin who 

continties'toseekto restore the $1000 safe harbor. 


o , • \ 

" ' 

Balance: requiring responsibility of creditors as 'well as debtors. The bill's greatest flaw, at . . ,( . 

this point, is the absence of balance. It does nothing to address creditor practices of coercing 
reaffirmations and encouraging borrowers to uti'Iize credit witho\.l.t appreciation for the burdens' 
involved. The Administration has said to bill man4gers that additional protections against 
coercive reaffiimations and additional disclqsures,'ofthe time periods on which debt will 

. amortize at the minimum payment level are neces~arY for Administration support. 

III. DEMOCRATiC/ADMINISTRATION AMENDMENT LIST 

Administration staff met with Senators Durbin, :O~schle, Dodd, and Sar1;>anes and developed a 
. joint ~ist of amendments:that we would like to see in the manager's amendment. It includes all of 

the Administration's list ,of issues, as well ,as oth~r,s to which we do not strongly object. In a few 
cases, we believe Senator Durbin or Dodd or Sarb~nes provisions go too' far, but we 'agreed that 
the Administration would encourage the Republicans to address the Democrats concerns ~ithout ' 
the Administration specifically endorsing every item on the list. . .; 

The list of amendments included: 

2, 




1. 	 Raise thresholds in the 707(b) abuse test factor from ability to repay'20% of debt to 
ability to repay 35% of debt or $5000 over 3 years. 

2. 	 Eliminate provision making debt incurred to pay nondischargeable debt 
nondischargeable. 

3. 	 Lift ceiling on the debts incurred within 90 days of bankruptcy to one creditor, that are 
not necessary for the support of the debtor-or its dependent, from $400 to $1000. 

4. 	 Prohibit ~oercive reiffirmations of unsecured debt (or debt secured by small items of 
personalty) by: 
• 	 requiring the court to make a finding that there is clear and convincing evidence 

that it is in the debtor's best interest to reaffirm the debt and would not cause a \ 

hardship to the debtor or its dependants; 
• 	 prohibiting the reaffirmation, of any unsecured debt that includes attorneys fees or 

w~; 	 , 
• . 	 clarifying that it is a violation of the automatic stay to threaten to oppose the 

discharge of debt or to threaten to file a 707(b) abuse motion or to repossess the 
debtor's 'collateral. 

5. 	 Require that creditors provide debtors with up-'front and monthly disclosure of the time 
period over which their debt would amortize if they paid only the minimum payment. 
• 	 Also require that the monthly staterrlent calculate what payment would be 


necessary to repay the debt in thre'e years. 

• 	 Also require that a simple worksheet be provided that allows to creditor to 


determine how much debt they can afford to .incur. 

• 	 Also require that it be disclosed thl;lt: "Your pre-approval for this credit card does 

not mean that we have reviewed your individual financial circumstances. You 
should review your own budget before accepting this offer of credit." 

• 	 Also require that consumers are informed that they are entitled to a copy of their 
credit report at low cost. 

• 	 Also require that consumers be informed when use of a credit card creates a 

security interest in the goods that trey ate purchasing, 


6. 	. Provide debtors with relief from the mandatory deadlines to file back tax returns and 
wage information if they can demonstrate that they have made bona fide efforts to seek 
the information from the relevant tax authorities or old employers and await response 
from those sources. 

!1. Allow tenants to have one opportunity to pay rent after filing for bankruptcy before the 
., automatic stay is lifted and an eviction can commence, 
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8. 	 Revise requirements that debtors receive consumer counseling before the can file for 
bankruptcy to provide an exception for exigent circumstances and to ensure requirement 
isn't a bar to bankruptcy because of limited counseling resources. 

9. 	 Expand categories oftypes ofretirement programs that 9ualify as exempt assets. 

10. 	 To revise the definition of household goods to include items reasonable necessary for the 
maintenance and support of the debtor and dependents. 

III. 	 COMMENTS ON PROFESSOR WARREN LETTER 

In mid-August, Harvard Law Professor Elizabeth Warren wrote to the First Lady about the status 
of the bankruptcy bill. Iprovide below a few comments on the aspects of the letter concerning 
the Senate bill 

Abusive Creditor Practices. Professor Warren describes some of the widespread abuse 
by creditors who have violated the automatic stay by seeking payment on charge card 
debts that can be or have been discharged in bankruptcy. These facts, in part, are what 
motivates the Administration to insist on inclusion ofour package of protections against 
coercive reaffirmations 'ofdebt. 

Use of Consumer Credit Counseling. Professor Warren complains that the bill requires 
that debtors make a good faith attempt to create a repayment plan through consumer 
credit counseling services before filing for bankruptcy, regardless of the severity of 
current circumstances, including imminent foreclosure. These provisions have been 
significantly modified in an agreement between Senator Sessions and the Consumer 
Credit Counseling Services to reduce the hurden of the counseling required, eliminate 
concerns about the availability of cr~dit counseling, and provide exceptions for exigent 
circumstances. The credit counselors now support the provision as does Senator Durbin. 

Means-testing. Professor Warren argues that the Senate bill, which provides a means
test for remaining in Chapter 7, is not significantly different than the House bill's means
test to gain access to Chapter 7. In fact, the Administration supports requiring some kind 
of test to determine if a debtor has the capacity to repay. We support the Senate 
approach, but think the thresholds for detertnining capacity to repay are too .low. 

Harm to Women and Children from Non-Dischargeable Debt. Professor Warren 
argues that the injury to women and children from additional new nondischargeable debts 
has not been resolved by the various child support and alimony protections in the House 
and Senate bill. We concur as to the House bill. However, the current version of the 
Senate bill has largely addressed this problem, by tWo modifications: 
• 	 the bill now only makes newly nondischargeable lUxury items over $400 incurred 

within 90 days ofbankruptcy; and: 
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• 	 the bill does not make debt incurred to pay nondischargeable debt 
nondischargeable lithe debtor owes child support or alimony, unless they paid the 
nondischargeable debt ~ith the credit card with art intent to avoid payment post-
bankruptcy. ' 

We continue to believe that the latter nondischargeability provision should be eliminated 
altogether, regardless ofwhether one owes: child support or alimony; however, one can no 
longer credibly argue that the nondischargeability provisions harm women and children. 

',
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Cynthia A. Rice 09/02/98'02:53:00 PM 

Record Type: Record 

To: Sarah Rosen/OPD/EOP 

c;c: Jennifer L. Klein/OPD/EOI? 
Subject: Child Support and Bankruptcy. 

Hi Sarah. Jen Klein and I want to talkto you a bit moreabout child support and bankruptcy" now 
that we've read the statutory language and revie:wed the letter from Elizabeth Warren, to make'sure 
we've all got the same understanding of how the current language works and how we might 
respond to those who say it still isn't enough. Do you have any time available tomorrow? ' 
Anytime after 2:00 is good for me. Jen, what's your availability? 

One thought about the SAP. I think it would m~ke sense to stop the fourth paragraph after the 
first sentence (in fact, make that·sentence the la,st one in t~e third paragraph) --tha,t way it won't 
raise questions by having,child support sonotibly absent from the list of things in competition with 
credit cards. Thus; the third graph would read: t 

S.' 1301 also makes nondischargeable certain credit card debt incurred to pay ,other 
nondischargeable debts. The Bankruptcy Code g~nerally makes debts nondischargeable only 
where there is an overriding public purpose, as with debts for child support and alimony 
payments, [liability awards to victims of drunk driving], educational loans, tax obligations, or 
debts incurred by fraud. There has not been a, sufficient finding that current protections 
against fraud are ineffective and that the', additional debt made nondischargeable by this bill rise 
to that level ofpublic priority. Moreov~r, by~aking these credit card debts" ., 
nondischargeable, the bill puts them in competition with other nondischargeabl~.debts after the 
debtor leaves bankruptcy .. 



PRELIMINARY DRAFT .,.~SENATE BANKRUPTCY SAP 


·The Administration supports bankruptcyrefonn that requIres responsibility ofdebtors who have 
the ability to repay a portion of their debts. But responsibility must also be required of creditors. 
The Administration opposes S. 1301 in its present fonn. 

The Administration prefers the discretionary approach to limiting access to Chapter 7 used in 
·	S. 1301 over the rigid and arbitrary approach in the Senate bilL However, the thiesholds in the. 
Senate bill are too low. Those who are denied access to Chapter 7 should be those with a strong 
likelihood of success under a Chapter 13 plan.. 

S. 1301 also' makes nondischargeable certaincredifcardincurred to pay other nondischargeable 
debts. The Bankruptcy Code generallYlllakes debts nondischargeable only where there is an 
overriding public pUijJose, as with debts for child support and alhppny payments, [liability 
awards to victims ofdrunk driving,] educational loans, tax oblig~tions, or debts incurred by 
fraud. There has not been a sufficient fi~ding ~at current protections against fraud are 
ineffective and that the additional debt made nondischargeable by this bill rise to that level of 

. public PriOri~~. ... ..~. . 	 . 

~making these credit card debts riondischargeable, the bill puts them,7in competition· 
with other nondischargeable debts after the debtor leaves bankruptcy. iru~~.eti 'o11\0¢ 
du&nisnth,e abilt(y~ofde6tors';.topa~y..~rr.l>tIfi.i,~t--bills, or liability a" ~4[ctimS/nr )(' I/./ ~/ ~ \ ~ '\. 

10' r-." \. // \ /1. ,
~~~.driving_s6atcr6dit c~d o~pariie.§..c\· ,,-p .d. >]jqfE~,,,-~~. REALLW 

~ THE CHIL SUPPORT ARGUMENT SINC~tHE/DEBT IS ~~y ," '\ 
 'Z 
NOND~SCHARGEABLE' IF THEY ~VI!f CHiLD S~roRTAtm ALIMO ,,~. £I 

OBLIG TIONS, IF T'B~Y INTE~E.DTO REYA;:t: A !,\ONDISCHARGEABLE DEBT . 
(ALTHO GH LANGUAGE IS UNC~AR)? .. .. . 

S. 1301 fails to adequately address the abuses of creditors in the system. The Administration 
supports amendments .that would require that the creditor fully disclose to the consumer the time 
period over which their debt would amortize if they made the minimum payment. Furthennore, 
the Administration supports strong protectionS against coercing debtors to reaffinn their 
unsecured debt. 

The manager's amendment takes a significant step forward in incorporatingreaffinnatlon 
provisions that would ..... Additional changes are required however'to >..... 

The Manager's amendment incorporates a business bankruptcy provision recommended by the 
Treasury, Federal Reserve, CFTC and SEC. We, support inclusion of that provision., I 
WHAT ABOUT INCLUSION OF HUD MF BANKRUPTCY PROVISION AND INTERIOR 

· MINERAL LEASE PROVISIONS? ' { . 

~~~~ ",' ,~/qtrevJ~~~i~.'. ,.
~~ ~-J;£2P ...\. 	 . ., 
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THE wHITE HOUSE 
, ' 

. , 

.SAR~ROSEN 
. , SENIOR ADVISOR 

NATIONAL ECONOMIC COUNCIL . 
, . ' . ," " 

. (202) 456-2223 (Fax)
. I 

\.~W~&k{~~ id-

TO: ____~--~-------------~~--~----------------------

PHONE: __________________~ 

FAX: ______~______~~--~ 
'; 

. 'l'AGESTOF()LLOW:'~·DATE: ____~~----------~ 

If this fax is incomplete oryou need to give c1earanceinformation for a meeting, . 
ph~ase call Sonyia Matthews at 456-5351. Thank you. •. .. '. 

) 

, 
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LAW SCHOOl.. 
, . 

l1JndPhane: (61'J)'!lS.JlCl1. 
nll'll/et"~ (617) 49~U8 

Augu't1~ 19'8 , 

The:: PintLad,
c/o Mibmne VI!n1!III' 
The Whitl llc3l..asc· . 
Was~ D.C. 20001 

, '.' , 

Theb:m.buptr:.y ~tion"'lI·~'diaMaed.~ a va:y Sc:ci0\15 thn:at. While its
l 

Ihome.nturn has bca'l slowed, tharWiDpilrt1D your Efforts. S~torLan apy.u:entlyluls agreed that 
the bi119i11 be brought 1:0 ~ Scna.tI: floor on September 4. ScnaiDr: Kennedy may t:ty 'CD appe:nd 
his .min.i.mum w.;ge pEOpo!al ta the bill and the:te viill be o1hC':C amendment!! as weU- Whcthilif Dr nOr 
thr:y succeed, the Rr:puhJic:ans WI" push f'or 60 vo~ md d.g~ .. 

, . 
Here is a. hri.:fsu~ oE,.,hat buhapPenl!!d since ytJU and Btady Williamson last spoke. 

AbusM c.4iIOI' Pliacdc::es 

While the:: pleDding ~tion focusci,. slmost exdulJivdy on inadequatdy substantiat-=d 
deb:tcr abuses •.d1eti:. is KTlc:o.nmnretted e'IIidence ofwidespnadcteditor Abuse. .~ and. 
ItlDdershavc: 'riola~d' thc,fedenJ disdw:gt: mjl.1l1ction' uihundteds of tbO'Q.'i3nds or Ca!lM by 
9~ldftg payment at:' dlaIge cm1 debts ~th~ bee,... .or can be dischatged in bankruplt:y. 

I . . 

Sean. &ebuc:k, and Co; wu t:h.eiiat to .eCnc:ede 1hat it ~iD this·pDCtice ..;T.h 09t:C 

200,000 consumctS., n:sulting in a sd:tlel1l~t earlier this year of$475 m1Uio~. A fedend .. 
aitninal itlvt:stigation ofSean' practic:cs is still pemiingas are state in.,,=tigations. 

In the past fewWeCb, M~D~t Storeo (Hecht's~!:.cal &,1'ayio[) and GB Capital 
,Iet1:led cbar:p foxiviolations of the COn9Ll1'ft~ bm1au.pu::y Ia:a7s for 0"« ,100 million. 

, J f" 
, . 

Omu o::tailcr:.a and lend~ thaI: han admi~dor ha~ bem Dam" 15 parrldpmt8 in these 
un1ari1) acti.itin iDduc1e Circuit Gity> MontgDmety Wwd.. l'e~etaled (BIQamingd~els, 
Ma<ys). Pord MoteT Credit, Ou:),JI..Motor Credit, AT&!'t Universal. Bem:6c.ia1. uu.f. Avec. 

. I. 
TGO/COO III AJll0d JI~S3Woa t~~ Ts:n 96/81/90 



August l~ 1998 
pap 2 

TIac etizreUt hanla:uptey ,filf.nc..ate 

Ue Adminjs1n.tige Oflic:e of the United'Stites Coum reports that ban.k.tupn::y 61ings 
inen:ased 8.5% for the t\Vclve month .p1!ltia~ endiag]ua.e 30, 1998. Total filings nwnb~ , 
1.429,451, up frcin 1.316.999 fa" thc:.same period io. 1997. Ninctr-six PlI:R:Cht ofthese cases 
we::e C'O.1l!Il.lIri.er bmkruptdes. ' ' 

At least one researcher. sMR Research Cotpcnarion. predictB thar 1I1e f1uDlbu-of personal 
bankruptcy .tilingIi • .ill be flat in 1998 and will decline iri 1999. H.owever. SMR W3.!ru1' rhat 
me decline DlE::rely E'l!fJectllow1Qng tm:m. in~'t :ca1:IS mel'that the c:ausMofb~lc:ruptc::y a.;t! 

gt.!tting'WOl:sc,. which ultimatN1.wiI1 JeaA:l tg,a, higb~ filing r.a.te ",', 
I 	 • .' 

SfalWlof the SCDatcBm 

The Consumer BaOkNptcf R.e£om:& Act of1997 "WaS icpaL'b:db'VQcably aUt of the Senate 
Judiciary Commi~ in May by tl~" of ~6-2. ' ScD.ah:lt Lotrs staff' has ftftnounccd thafthc: ' 
8ens.'tDr;S plmniDg to bring5.1301 to the:f1oo~ olthe. Senate on or arou.ad SI!pt=lba:: 4th. !, 

This bin, cOo.apmloted bySetm.tor ~DS51ey '(R-IA) ~d. SlI!!l1atDrDurbin tD~IL1, ccntait1s 
co.DSUl21.&:it 'blilllkNptcy provisiom, tech.nic::il oxrecaonll, an.~ aD. authOtizatioft fOI: additionil , 
,bankruptcY judges. '!bo bm apmciS ,the nondischat:geahili1f oferedit azds and other 
consumer dGlbUt.·' . 

. 	 .' . I· 

S. 1301 dian in lI'gniGc;:antways &pm H.lt. 3150, but allO has ClI:uled su:bst:3.qti;1:~nc:em' 
among those farnili3l''With the bank'ruptt.y 51S1)::Jn due to ib N'bstulti've chaD~ and the , 
technical UI:1WOrbbility ofUlBDy orits prtT'risil:tDS-

Undcr S. 1301, m indi..idual debtor would be ~'luired to make:: a ~od faith at:tempt 10 

. create a debt rcpaJ'l'MAt plan through a cOnsuther credit COUJlSeIing servia within 90 days~ .. 	
prio~ to filias rOf bankruptcy as a cpndition, ol.ligibiUty to fi1e. Thrn 1l(1I!! no c::R:l:eptions 
for people f3ciz:zg ir.nt:nJ.twl!. "re~ or otb.::rcredit1:l:r: ccned3gn adiDns, and the.:ce una 
proviKiCm. for expltldingor funding c:n:dit COUftseling scmCd. " " . 

. I 

S. 1301 "III'OUld makt: the: ability tD, pay 20% ofO't1J!·s%l.oApdctity un!!.ecurc:d. dcb'18 out of. 
disposBble income ground~ for: ccanveniOft Ot dismissal of 'I Chapter 7 bankruptcy case. ' 
thereby imposing a Dmems test"'.tO remain m Cbap1l:r, 7 r.&ther than at the point of filing. as 
the House bill, DlqUire:!~ , 

WhBe Senatx:lrGralullr:f! buswess bankr.upti:y b~ S.1914. hu not been marked up by the 
wrnnt .subcoDllZliu:a:., Nbsta.ntial portions of thisbi1l....m ptobebly be·inu:oduced on the: .. 
Sewar.e flGoras alW!'ndtwmt:! to the consumer: bill. S. 1914 c:ont&in:i SQmc conb:OVIt.C1rial 
p~visions c:leaIin,g 'With asset seamtizatit.in. ~ busme5$. 'vu:I employee bend1!B-aIl pro
banlr. 	 ' '. ' . > " ' 

.:", 
160/tOO III A)Il0d )IIS3NOa ~~~, , 	 96/91/90 
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Sueas 'ot d:a.e House am 

The Baad:tuptc:y 1letorm Act: or 1998 it tneomnibus bankruptcy bill intmducc::dby kp. 

G4!kas {R-FA}. Rep~ l\kCallum (A-Pl.), R£:p. Boucher (D-VA), and Rep. Moran (D-VA). 

OnJime 10, me Jlcu.se Qf.Rcpraenta.u9 • pll8.ed H.R. 3150 bya vote 0(306 to 118. No 

Repub11can''90md apJntt PUPlIP oflU. 3150. . 


'l.1:u!I bD1 would lnc:t'a!8 the amoUl'ltof'~dit c:ar:ddebt wniviol bankNp"-'Y ~d would, 
'. 	 es12blish an up..£i:ODt '~lIIe&1l!l test" to ~e Cb'llftet' 7 e1ig1Dilit¥ ba!:e!d ~ budp 

guidelines prc:scrlbed by d\c Inu:mal ne.cnue Se:mc:e for the pu~tlse ofo.f.fets in. 
compromise. 'The bin abowo1.11d eliminate the ability of 'e1f-employed people to rco.rgani%e 
very !!ImaUbu:iinI!lIBt in:ChapteJ: 13~.' . , 

'When repo.ned out oft'ba11.1dic:D=y Cammittcl:s the bill'!IUould ha" .:ur~lea abuse by high 
c:nd debtOn by Gapping Irtate haTTu:at;e:ad ~mptlohSl' but the Hl:NSe'voted to ~ tbb . 
restriction, ~oo~ing instead to restEiCt banlwlptq' n.JiCf for heavily indebted ~.d3H . 
£amilia. . '. 	 , 

.	When deba'IiDg ~ hilt;; the House also de~~ a 8uDaa'rU.te ,biD. inttoduced by II~ . 

DCIJl.Ca"Abo on the floWl&'!Judldary Committee "Ihatwould have amplOJed a mOD!w:orb.ble' 
means test, de1~ the ncar special int.mst axeptioru. to dischatge for credit c:3l'd debt, and 
modifitut the prcmsio.asin RR.. 3150 that discriminate agaimt small busiDesl!~. 
.' 	 t" ~ • 

. On the da'bo ofp2!lag"C!. ,me Admini~lriltio~ issued a S!~~t that it ns\tQngiy cipposes" 
H.R.. 3150 in it::! r:urn:nt fol'fns 2nd rd~ eoncetnl repding 'the '~fol:mulaic:" means test 
and the nondischa.r:gability pto'risiO!lS. Since 1hen. 1he ~ey GenCr..al has publicly !laid 
the ~1c1 recommend a '9l:b::I of thrd bouse:: 'bill. . ' 

The injuqr to women md cb.ildRD. in this 1eplatiotl.h3s_been t'C'Jo)ved. SoTh the House 
'lind the Sena.te haq tinkered with the bill, but the f'ac:t remtini that substantial credit r;a:d dt:bt 
would be elevated to Don-dischargeablri .!I'bI1Us'~ fo~g c:x:-spou.1!IS t:r:yjDg to aillec:t support 
paymmfS to comp~Viith banks. . . ". 

• I, 	 • 

'Thank. you again fer the eneq:r you haTe p""t ihto this. E-ac::q yr:s;ar MOll! dian amiDion 
~b1e &milica "I'PiIl.~ aE&!Cled by'a'bati:vt'% ~ ocM. 

. 	 • j , , 

, .' 

cc: BradyWDliamson 
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July 28. 1998 

'Dear Senator: 

The National Partnership for Womefl and. F~li=B. the National Women's Law Centc:r, and 'the 
, , other undc:ntgned women's and children's organizations "Wri~e to express oUr deep ~onoeOls 

about S. 1301 J the Consumer Banlauptcy Reform Aot af 1998. By increasing the rights of credit 
card. ~ompar:Ucs and other c:nditars. the bill further jeopardizes the pracrarious financial posrition 
ofmany women and children.. ' 

Women and children are affected by tile benJauptoy sy,tem in twa principal ways: 'as creditors 
due child tSuppDrt and 85 potential uaC1'S aftha barJkruptcy system. As c:rcditorSl> families ontitled 
to' support receive protection tmder the crwrent bmkrijptoy 8)'StClJn. Child support I!I.l1d aiim~ny 
paymentA are amoDg thcfow debts that ca.onot be discharged in bankm~tcy~ debtors whci can gr;t 
their finances t(!)~ard.ered. in ba:nl.cnJ.pt~ are' left in Ii bctteJl' position to pa.y support. As potential 
users, tho cum:mt banknlptcy system providfls an avenue ofrelief for single mothers and children 
experieru;ing finandal c:riSClS, in many cues as a;rcsultofnonpayment of child support. 

S. 1301 dce& 1'1Qt directly recil1cc the prlorityof child support obligaftoDD. aut it does increase: the 
rights ofother creditors such' lUI c:redit card,londers, setting up a competition for scarce resources 
betweetl mathers and IWhildrcn owed support and commercial credit card. companies. In su.ch a 
contest mothers and children, even if they, are aSsisted by 'state child support enfor"~ment ' 
agencies, willwae out: " 

State'child. support enfctcement programs callect'suppoz:t in only one out of five casos. Por cases 
with support orders ill place. collections Wetll1.li;1ade injust oyer, s. third c f Ute cases (35 percent); 
oaly 52 percent of tho eur.rent child support due wu ool1~ted in fi5cal ycar 1996_1 Child s1lt'port 
reforms adapted by Congress in 19B8 and 199~ shou1d increase the mfiectiveness ofwage 
withholding and other enforcement measures. Unfortunately» implementation of these refoIIl1.& 
has been slow. Some saites bave riOt yet d"vclopod the automated child support enrarcement 
systems required by Congress If. d.ec:ade ago. c:ongress cm and should do more to improve the 
effe.cti\leAess ofstate child supportprogramS'~ not set lip new barri~ to the collection of 
G\l.pport, as S, 1)01 wou.ld da; , . 

Our specific concerns with S- n01-are described in mored.etail b'elaw;' 

I Child Su,ppt:Jn Enftm:ems1'Ir: FY 1996 PfelimJ"I:JTJ' Datg Report (August 1997). 

1 
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Un.der S, 1301 i mcrre dehts. suoh tJS credit Crf;Q1"d, df:,w,til Ikl"llJ,,'VU bg."kruptey,• (J7Ia CGlIn,fJ i1,tf!!fo, 
, payment with ohlld suppo.",. W-(..5~~S'i(]8, t:!A VYf,Vl1- fa.vv ~ ,,',\ILtf-l1v{ If b~, 

i 9 ( ~ lx-~ P (/'IYJ~"tlvt1-ew}l ~ , 
, The bill greatl~ expands the c;a,tegoriea ofd: ',~ , in,CiUd,ins a S,ubstantial portion ofcredit card ~"r1h' 

clebt, that ,eannat be c:Uschsrged in a b~J.CY procoDdiDS. Debts in~l.llTed within 90 days af ~~ 
tiling for banbuptcy. except for nccoSiitiKthat rotalles!!: thaD. 5400. \l1ould hr; nondischargeable.", v{cf...td, 
I?~jn~y other hClldiscbargoable d.cb~s also would be ~hlitgcable.2 Increasing , , 
the debts that sunriveBanlaiiptoy mClIllsthAt mO:r~ ac'Dts wilrhe competing with child support J~u/: 
payments after bankruptcy for tht limited resourees ofa bBDlc:rupt debtor. Far custodial t'ill'C!!lts ~ 
forced into 'bauktuptcy, it,means that there win be fcwcrresourees aVaila.ble for thl.1m to support ck-~ , 
their children. ) , (/ 
--?; \;J.e. <S~~I1c;r"f1W rrovi$/~ (~k DCi(rnet'/u~ , 

, S. 1a01 creQ.tss new bgmers thQI will moJce it more diJfiCltlt Q.nd I!l:penstve to utili:, the 
ban.lcn4ptt:y process. WI.( ~~ Vi~' kO '7 d -0 ~ Ujl.) ( 1) artY&"IJlf71 / ...J-) 
In 8d.dition to expanding nOD.-disch.arg~ble debtS,S. 1301 ontainsseveral provisions that will 

'. make accciling thr:ntce5acy protections ofthebimk.rupi system. more dimcult. S.1301 
provides creditors with standing to challatl?e.:a:-dcbtorS:eli" 'iUty for Chap1r:r 7 batikrupll;y 
~asc~ on the d"bt~r's mc(,me and ~bU;tyt~Y_2~~~~~.!non"pri~rity uns~ed de~ts ~' 
(JtoIllcally 1'ewarding debto:n; who mcur m~ aeli,t);:ano:-reqwres pre-filmg o~edlt counseling./ . ~:~ , 
Each ofthese provisiou not only Jnakel aocessmg the system more diflicult but, alae inoreases 0-'r ' 

the credjtors' opportunitiefl fOr cOstly litigation or pressuring c01U1umcrs into reaffirming' ' , 

,or.herwise dischargea.ble debt. This huthe potential for ttiaking bankruptcy a :pmbibitively , 

expensive endeavor. Moreo\'ar. such CO$ divert more resouri:es away from thesuppor1: of 

~hild.rcn during a fin~~ia.1 criSis.· ' ' 


S. HOl smmgtllens the Clbilil)1 ofcredit c;arilender3 rmdothel' cl'etitr07.-; rrJ f. pnlNiously , , 

protecled propf!,ty. fintAel' increflJing the competitioll f07 8crn:ce re3oul'of.sy.;/th child supporl ' 

1"edpie71tl. ' "( D, t1(().fA/J{0(J(\t woJ{). .r~, ~1-~v'!hC1''1C;" . \. 


~~'JJrts WI ~{r W ~5t arJ.{fNl ~I+~ 
S. 1301 provides credit card eorupnmes with ne\l1 taols [0 target previously protected porsonal he, viis~ 

property. For exam~le. § 317 increases the cMit card industry's ability to pressure debtors into + 

reaf!irm.iD.g debt by rUl1't'owiq the definition ofhoi:1sehold goods and pCmtitting credit card '~h ' 

coml'anies to thr.aten repossession of items -.yith a minim\11n :resale value but high personal 61 ~M 


vslue, such as ehildren's toys or family hci.rlo?Jl1s. In addition,§ 305 would allow cred.itors to 

avoid the necessity ofsackiDg'a court Order to obtain relief 110m the co-debtor s,tay, Which ' 


" . , ,~""",,',' '/~~';f~' 
lThe Committee BXIlendsd the laUe provision in an effort to provide some protection to 


families owed supt'ort. Iftl1e,dehtotowes child SIlPI'Ort or/alimony, debts incUI'Icd to pay , 

nandis"hargeable debt would not be diachsrgeable unless Jhey were "intentionally" incurred'. 

HDweVer, this tq.ay offer little or no relief since it is unclaar ifUlY d.ebts can be, ''unintentionall)'" 

in~utted. tlAt ~VJ~ ~f~ ~ ()YI ~~ rf\$\T"- Jy A trfTJcO l{l+(\~~ , 


, ;", 

,2 
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currently protegts spouses from loal.t1g property for which they arl jointly liable with a d_btor. 
This provision willhur't warn.en and. children bC:l;8,use it will p~it a oreditar to repoasc56. 
without court permission:,. valueble itc1m8 (such as a car or washing maehine) from 8 spouse, even 
though the debtor was making paymenu on the it~ms uncicr a Chapter 13 pa~ent plan. 
AlthOUgh thb section woUld nat apply to prt:IPerty maintained PUI'!!IUSD..t to a legally bind.I.Jlg 
Boparation agreement Dr divorce decree, fUDilies who enter into tntotm~~ agreements for suppon 
and maintenance will be wlnllfableto the unilateral actions ofcreditors. ... : . ~ . ~. . . . , ", , . . " ." 	 ' 

The Amendme1/.u to S. 1301 Designed to Prore.ct, Child Support.A1l1 In4.tiefllU'te. 

In response to tho coneern aver aUowingcredit c~ debts to survive banlauptcy and compete 
with child support, several amendments were made to the bill in com.mittee to strengthen the 
position ofcustodial parClnts WAo are owed child support by bmbupt debtors.. While the 
majority of these I3l'tleIld.ments have been adoplCd in en ~ffon to place a bigher priority on the 
c;ollccticn ofchild support during bankruptcy procc=etdings. they will not affect the anticipatod 
post-bankruptcy competition between custodial Parents and credit card companies. Furthermor~. ' 
.	amendments intended to :increase Clhitd support collection during bardauptcy may have ... 

~tendad adverse conseQuences in 80m: case~~ . . . ..., '.. ~'~ 

Far example, § 323 p".,••bild oupport arid alimony '1lrstpriority" fJI Cbaplor 7 b4,~;I~r 
. ~rocced.i~~. Thi,_ amen.dme.o.t wi~ haye limited practical effect; the vast majoyt{ofCbaptcr 7 ~ 

debtors ha.ve no assets to distribute to creditors; making the level of a cr&1d.it :r's priority 
.1/ Grrelevant. And while tIlaking support debts the Ie t .oriiy" sounds go a. it may not be in thd II - ~~ 
" l,past interests ofslJ.ppon recipients to ubordinate adminlS ve expenses to support debts..-J -----, 

. 	 Unless the administrative expenses of . quidation can De paia;1f may not be pcssiblc to anange 
for the aBle of assets from which support. and other debts. must be paid. Likewise,·§ 324 would 
allow support obligations to be paiel befare otb~ priority creditors arc:: sa.tisfied in Chapter 13 
ba.nJauprcy plans. Thi~ amendment isaleo unlikely to havEl any effect on the payment ofchild 
support during Chapter 13 proceedings beeause the amendment permits but docs Dot l'fl9l.1J"~ 
paying c::hild support debts tirst. and, in most Chapter 13 Casss, 9Uppcrt obUgations are already 
being paid first. ; 

Languasc was 8l~o added to condition aonfum.Btion ora Chapter 13 plan and discbarge on 
payment of all alimony. maintenanee. 3lld child suppan owed by the debtor pqst-petition. 

·UReQWrins debtors to BtaycummI on support paymc:nts.during tho bankruptcy process will help 
many families to rece:ivo the ~Part. they need ~d. a.re owed. However. i~tlrl.S provision is 
interpreted to"",rgguire full pa.yment of mears. Ithis amendment may result m fewer plan 
ccnfumatiorul ~d Chapter 13 cti.scharges'. This could have an nd.venn~ effect on !1Ul'Port . 
reoipients, w.ho may prefer in certain cirClUl"nstances to receive less than. full payment of arrears in 
order to save a home or other vital PMPerty that may be jeoplU'dizecl if the debtor's Chaptor 13 . 
plan or discharge is denied.· Under S. ·1301. the: optiontc ape to such anarrangemlCllt ma.y be 

, eliminated. 	 ' 
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S. 1301 will Jeduce the ability ofparemts to pay their most impcntant debt - thcirdQ'bt to thair . 
child.ren. UDloss it is aubrtautially amended to protect families, not the credit induatty, we mge 
you 10 withhold your suPPI?rt.. . , . 

. American. Associl1.tion afUnivcrsity.Women . 
American Medieal Wom.en's Association 
Association for Children for Rnfon:c:a:iant of suppon, Inc. (ACES) 
Black Women's Agenda.. me. ' 
CathoJir:s for B. Free Choi" 
Center Cor Law and Social Policy 
Children· s DefenseFw:ld 
Cblm:h Women United-Washington Office 
CoalitiDn ofLabor Union. Women 
Feminist Majority. . 

. OCIJJ!l'al Boatd ofChurch and Society. The Unite4iMe1hodiat Chureh 
HadiLSaah 
MANA, A National LatiDa Organi~cm . 
Natl.anSl Association for Female Exccutiv~ 
Na.tional 'Black Womcm.'s Health PlOjlct, ~c. 

. National Organization for Women ", 
National Pli'I'tD.e'rship fgrWomen &·Pam.UicS ' 
National Women's Confcnmcc 
National Womm'sLawCenter 
NAWB Advancing Womcmin Highm Educition .. 

, NOW· Legal Defimse and Education Fund.' :. 
Oldsr Women's League (OWL). 


, , Wider Opportunities for Women . 

The! WO"man Activist Fund. Inc. 


, Women EmplQyed " , . 
WQm~ofR.cfarm Judaism, The Pedmnon ofTemple Sisterhoods ' 
Wometl Work! . 'i 

W011lenl s Institute for Prcedomoftq.ePress . 
YWCA oCthc U.S.A. ~ . i 

J 
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National Partrlership , . 
.~ fM Women &. F4milies 

. ", 

June 9, 1998 

Dau: RcprctJCZIIIItive: 

"fbi: Nidioaul Pwtl1Cl3tUp for Woman and FamiJi=. t,hc; NaDDaaI. W.cImcn·~ Law CeuiCZ'" _ \be 
otbIr UDderJl.IDed WDDIIIID'S _ childmlts arpaizAtiDlIl....n-='1D aqm:ea our deep ~ 
about H.R...·31 so. -= ~lU:fa~ A.:c of 1991. By mmcuiag the Jigh'DJ ofcnd1t c:;ard. 
~pBId_ aDd gtJu:t cu:editam. the biD'fbrther jc:upazdb.a the ]ll:'lQriaus 6nm::ia1 position. of 
manywamaa ad~, 

Womc and OhUdreh aJO afliictllr1 by tbe bankruptCy 8YIbIm in ~ ,*cipal wa,s: u c:iedirars 
clve .:hilt! support aadagpot..ea1ial tW:I$ oftS ~ sySbmL As a:editors" faraila ea.titbllit 
to wppszt receive pmt&ti~n uader the CUZl'I:IIt baDbupll:y I)'Ib:m.Cbikl SlUppmt!"l1d alimony 
p3.ymc:nt!C' are amaas du: few dda that _nothe 'cllSd.pd in'ballkrapu:y; dehton: 'lib c.q'Sel 

lbdr tinlno. ~ ill b&mIaup=y arc left in Ithett.er pali'di:iA1D pay SUppan. As panital 
QICIS, th&: can= ~..y system proVide•• ~V8D1Je oftalic:ftbrsingle mu1lu:m aDd childnm ' 
,expcricnolng fitlaRcial ed.sCl~ in l'l'IIiay case••'a raDlt attlD~ 01lihUe! SIIpp.1tt. ,: " 

I 

lU. 31 SO dQI:d noW:'dUcctly .n:ducc 1k p~ af child • obll~. BUlit ~fS iD.creaBc 
dID riglus gfothBr c.teditars I'UI:h IS andi.t .ad leadas. &Ctdaa up IimmperiliAn fvr sc:&ICe 

rcsf.')UlCea IBwtc••~ot!u:rs aDd children owed. supr;!Dn I,IUI ~ credit c:n mmp8l'li.es. tao 
such a. comu& motlu:l.'lllDd c:bitdlen. cvm iflhey ~assi~ by SlJl.tcchild support CIIIfGn:==t 
8pD£Iics. wULlose aut ' ' ' 

Sta1e ddld. 51lppgR CDfi:tI~c:m.om pmgq.ID.! cmllca wpPftl in GDly,01l£ out otfiye cases. Par ~ 
with suppatt CI~ in plllGC,. ~1l=iCJas ~cne mads injU!Jt DWll' • Ulhd. otthe cases (35 pc:rc=t); 
oAl" sa p:rGCD'C of1M CUIl'Cll1t dtlld mppart cluI:!was ~tcd. in fis;al year 1996.~ ailld. suppM 
rcfc:maS IIdDpU:cI by CaDgress in 198111J1d. 1996 sbDuh1 hw:Nua tlIa eIfectmn.as of~ , 
wit.bhol4iag aU. odici' c:a.forccms:m ~C~y~ imp'anODlatiorl''"tb~ IIiIfi:t.r.as ' 
has heeD. slow. Some!tlJlC!l haw aDt:.,._:dl:velilpal 'IIle ~'cbiJd InIppatt crdbR:r.:mllDt ' 
s)'IItI:IDs ZCIl1.lin:d .". Canp::sa .. decade apI•. ·CCJllPl!lU can a.ad sbauLd do num: to ialpmve _ 
etfcti.veucss: af~ clUld mppatt -pro~ -lUll set up MW ,t.n.t.ra tD IbIII coUectian of 
~ as lUl, 3150 would do. ,:, 

OUr spcd.fic caaa:m:. with HJt. 31S0 .._ari'W iu IIKII'£ cII:tail beJow.. , 

L1I1S £.:Qn1'/..CCtk....t ~~, N.w f ",,1 ... '113 I .-.h'''JII",.I~:IC111C19 J 202.'lM.3fi1J2 I 1ft12DUR&.JII," I. Web SLLul h~",IIt-..,,:w,..uJ.-IlI\J:'IIhIf'.tlm , 
, ' ' 
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lf1'ille, ILR. S ISO. mo,e dshb. nteh 41 c?edliuJl'd deb". ~11l18W1'11le b",ilnplr;y, flrtd CfJJIIJlB'~ 
for p"",..,.. ,willi c:hilrllllJl.PD"'.' ' 

, " ~ . 

T~ t,il..-U.y c:xparub t'he ~piasof.~ that cmmotl. di6c.hqedin a ~ 
p.roc.:cdiD& iac1ud.b:la .. Rubswatlal ponlOJl, of~it i::aId .bt'Cfar mr....... _bta h'l~Within' 
90.,5 affiliAgfm-bamkru.pICy. except fill' ~ CorDMel!irtil:ll thllt kItall.s than $250. and 
cJcbts \'Itbic:h t.b.CI creclitAr alicp M'J'e mcUl'Nd. VlithDUI a n=ascmablc cxpr:ct.alian or ability tD 

1'\1Ia),). lDCrr:asiflg t11e debts that aUM'VC lr.mIauptq meaDS that JlmecJcbts will be Gom.peting 
with,ehikl mppCllt payment! fat 'the ltmItIIIl rD90W'I'&S ofa baakzu.pl dehtor. For cusltld.ial PIIItm\s 

fotctd la!r;l baakruplcYlO it mama lhat 1here wi)l,bc: fewer R:soura.s avaiIIJ,1e lbr them to !lUpPort , 
their 1iilbiJd1aL. "" 

.; 

HR. J lSI} cnDle.l tm ur6irltv, melJlJ& _t tmd.DtlB, butr1m llltll wIN IIIrIks it, mGnI dt/II~lll, tDfII 
ezpetrRlve m IlIflize tits bGIJlnIpt~ "tI~.". ,: ' ' 
In addition to expanding narutisdl81'pOle chlbb.lUl. 3150 mntairis several pnwiliaft5 tJuft will 

, IIJ8b ~ssift8 tb.c IICICISIV)' PfDtec:ticms Qf~ bekru.pkoy sySlem,mme difficult H..R. 31S0, 
" impoSeS a 2Itric.t means bSt for CbapTDr 7 .rcli.C:f. requlras pro-aUnael1!lClit ClDWlSC1h1g. fIDel 
pflwidcs sraadhu; 10 creditors tD c:hal1__,b~h;)' cligibiU..,.. P..ach oft!w= PIO'iwom. DIn 

anly makat &c:Ct!I:!Isinlllic aytiblal Dagle diffialt but in~ tho cndirms' GPp~tiGS !Dr 
.:oslly litigation. 'l1da has'dlD pofI:ntial f'vr ma1dng 1:takrL., a. pmbibiti-vely c;dCpenSl" ' 
ct:!dcawr. M«nDYCr, sach,lGltI clivert ftlOft':,'lUsourccsa1ll:lY tmm tha support ofchiJdn:n dming 
a finaacia..h.risis. ,; . i > > > ,I ,, , 

XR. 31.50 pnertJlly 8lrength.rc., Ihe ,'gIf" oft!1't.rllt,r:ft le~;.r: 4IIIltJllIu c,adJ·'MII. jiIIher 
i,..~reQ.ri. 'he CtJ"".lUIt»JI wilh I!hild.~ 

,: 

.. In ~bDD. to maklq ItJONcreditcard dCbt~nc1ischarl,;;.o10. H.R.. 3150 ~ the 

p~ctiQD8 provickd to E:fed.it card c:GrrJltlmiCs in otaz. ways. SDVeraJ.pmvisiau mCR::al4tbi= . 


, credit card iuduslq' 5 abiUty to PICSsun: cla'bLolS into teaRhmiag ~t~ debt by tbrCatmJ.iDg , 
the debtor with re,po,,,,nicm ar Iitipti.DD. ThTaugb n:atiimrarioa, eYCIft :man:: ctedit card dclbll 
beaame rwndlschargeable iD bani.ruprq. Meahwhi1c; H.ll. 3150 does DOthibg to entre1 the . 
aggressive mar~g ofhigh ilIl'InSf cmtitClltds ~wlDaablC cal5mnln. ' 

The 'A1'IIe~ftt.J td H.IL 3150 D"rlglI,d fD'htNfler CII,ltIStIpporI A" 'ldrIJfieielit. 
> "l:. ' 

Tn 1'l!I9pai:&s~ 10 The cancem OVCll' allowing eradit c:arrJ debJ8U' S'llI'YiVE hu.n1nap'ko.11L1ld .::ompcte , " 
. with ICblLd. ;UPPD~ sc\'cnl aznenGtnentc; ~~1g Ihc hill •. Par aample, §1 SO purports to 

gjve priorlt.y JO 'PUt chit, 14lppc.ut dc'bbl db::r ~.Ptay. UI\&ll'bmat.c1y, this provisian. wi11 be 
mtvoUy .iJ:n:poIL'll"lt.'l tooa.fal'e~. lrt Chapter 1 'bHllbupIcier.,. 'Che mo. eammOD fotn, afpersanal 
~r the bahlcl"Ul*Y c:auds ~o involved. ror only a 'hIW'pariad nft1DJe. After thD .&cor's 
asSOlS (d'any) arc liquidarcd.~e han1mJ.~ oml~ does lUll Gcudh\\'io to aupt:l"Vise the dcbtor":s 
affisifSt and there is IKI 'other !iYstCfft fo, c.oas:dirJatJD. deht colldon. adohilel support 

2 
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eafvtcemeat. All CZ'CIdIums hoklitll nonct1ldJargCublc dcbls (lnclud.lagWOlnan owed. c'lrlld· 

. suppart and. .:mdar 1l.R. 31S0, cn:d.it c;ml COIZ!.iuudea) \\'ill be CillmpedDg for PDYJI1-' alld. then; 

will bel DO refcra: T.D CIl1im:le the priurily orchUd. suppan.. Co1CctioD BFIIb orotla orrditor 
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Senator Dianne,F~instein; , 
Ranking,Mino,-if:y ,Member 

, I 

Senate Judiciary Comm.itte~ : 
'Technology, Terrorism, a:/'iflGovemment 

lriformation Subcommitte~ '~ " 
Hart 807 " " : 

Washington, D~C. 20510,: 
,Tel # (202) 224-4933 Fax I! 22870466 

. ...: '" ' 

Facsimile Cover, Sheet " 


TO: Roger Ballantine August 6, 1998 
4:30 pm 

FAXNUMB~ 456-6468 

FROM: Richard, Pfohl 
(2~2l224~443 

:!IUBJBCT; Draft Feinstein Creditworthiness Bankruptcy Amendm~nt .. 
I 

.. 

TOTAI.. NUMBER. OF PAGES S:ENT (incl!.ldinacovcr sheet): 7 

Ifyou do not re~ a1lP&ieS. ph:~e calJ:(202) 224.6443', ' 
co~s; . ., 
Rogsr.. , ,'. , 

Following Is draft language,far the Feinstein Amendment on 
, creditwor1:hlne5s~ ,I previously sent you talking points en this. ,,' , 

, Please keep this in..t1ouse and do not circulate to outside const1tuents. 

would bllJ happy to takesuggestJ~n~. We really would like to have the . 

Administration behind this, exerting; as much leverage,as you can. , 


1will beaut from Aug. 13- Sap_ 1 f so please review and get back to me by . 
early next week if Vo.u have any suggestions. . .' 

Thanks. ' 
Richard 

'l'1:Ilg ud lUlY'o.cootrI'pIII'J)'lns .PISS= _Jdain.ill(ol'lTllltiorl"I\'hI.ohla gC)~ol "''',(IIivU=II,:d, I'll", irlr",rmutiaa is ll:lkl:l.drtd tt:I b., rOT 

\be use; (Ifthe .i.udi1lidual or .:mi.ty .aam.c4 .'b<w-. U')'1N lIN &loe t.IiU: iAUlAd"" ""cipie:a:t.1 .. ", aware that..ny disc:d.almJ;1;:ll. coP:Yius. 

CllsttlliutieD. Ql' '\2B1:I oJ:1bo oon1.1i::nb <lfthiB ia.fQanatiDD Is.pmht"'btred.. .Ifhti.VC1 ~w4 t1ais :f&c:s.imllc::> ill <'iO'D'F', p'b:aae hOtIiY 0\)1 


, offiaes by tak:pbon<> i.tm=dlllttJy 110 th4t~ caQ, lIUIIlIgOfar l'CmoYIIJ a:f~ v.dgjDal dOQumeQt lit l2.D ~ ta ~ 

no/CTO ~ X:)i'10d ::>US3J1l0<I .....:... ' 9S:TT ~6/9Tj90' 



"'. 
O:\AYO\AY098.629 

j 

" ' ;)~A r-T '1"1" 
-<:;BNF (DEAlTfAt. 

AMENDMENT NO.'_:'·_, , Calendar No._ 

Pmpose: To.amencl ate~"'iR ~R~~givecon
sumers adequate information and, protection with regard 
to extensions of credit, tha.t may result in financial' over
exten::don. 

IN THE SENATE OFTBE ~ STATES-IOSt:h COI:lg., 2cl Sess. 

'8.'1801 
, , ' 

.To amend title 11, United States Code, to provide for 
consumer bankruptcy protection, and for other PUl'poses . 

. Referred to the Ccmjmittee on 
----~--------~-------

and ord~d to be, PJ:inted . 
"Ordered. to lie on the table a:nd to be printed 


AMENDMENT intended to' be. proposed by Mrs. FE:rNSTElN 


,VlZ: 
I 

1 At the a.pprOpriate place, insert the fon~ 

2 SElO.,_, mGB DEBT-TO·INCOME RATIO CREDIT. 
, , 

3 (a) .AMENDMENTS TO T!m, TRUTH IN LENDING 

4 ACT.-The Tnlth in Lending ACt (15 U.S.C. 1601 et eeq.) 

5 is amended by .insertiDg after section 109 the following: 

6 -SEC. 110. HIGHDEBT.TO.INCOME RATIO CREDIT. 

7 U(a) DEFlNITIONS.-For purposes of this seetion

8 u (1) 'the' t~ 'high debt-to-inc:ome ra.tio c:redit' 

9 means an extension of credit in which the total l'e-. 

10 quit-ed montbly p'aym~ts on CoZlSumer CJ;"{!dit oblig'd.

DETERMINED TO BE AN 
ADMINISTRATIVE MARKING 
INITIALS: KBH DATE: "/'0/2/)1'), 
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2: 
, , 

'1 nons of the borrower,' (other than residential marl

2 , gage obliga;tioD.S7 ;including Bll:Y refinancing thereof), 

3 togetbm:- With' 8uy lUnou.rit anticipated to be ad

4 vanced by the ~tor: witmn 80 days ~er the date , 

5 6.n which the •extension 'of credit is made, is greater 
, . 

6 ,than 40 perCent of t~e, montbly~ss income of the 

7 borrower; a.nd, 

8 "(2) the reqll.ired. monthly pay:rnent' on a ~dit 

9 card obliga.tion sh~ll ;be calcu1a.tedas 8 ,per~ent of 

10 ,the, total princiP81 bala.neeor the rirlninium. pB)'IIl.ent 

11 tb.8n due ~th respect to theobIigation, whlchever is 

12 greater. 
! ' 

13 U(b) DuTY To, INQUI'RE.-Acreditor that e:s::tends 

14 credit under an 
, 

open; end, credit plan after soliciting the . 

15 eonsW:ner in any maD:rier shall, prior· to exten.di.ng credit, 
" ; 

16 obtain a. wri~n sta.~eme:ti.t sigried by the consumer, in 

17 such form astbe BOal'dShaJI presence, th.a.t.'· sets' forth, , 
, " 

18 the information necessaIy'to calCala.te whether the ~-

19 sion of, ci:edit bC!'Jing' made is high debt.:.to-income ratio 

20· credit. A: creditor may,rciy on such statement in making 

21 the designation provi~ed for under subsection (c), if'such' 
. , 

22 re1ia:nce is~eonable in .'light ,of any other' ·infoi-.mation 

23 tha.t 'the creCij.tor. .p,as" concerning the fin.8.n.oiaJ cir...: 
, 

24 cumstances ,of the debtor. , 

HO/STO lEI 'x::>nOd ::>I~S::m:O<I .......... LS: TT 86/8T/,80 
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1 U(c) DEsrGNATIO~ OF: ExTENSION OF'CRJIDrl' AS 

2 HIGH DEB'l'-TO-INCOME RATIO. CREDIT.-An eXte:cBion of 

3 high debt-to-il1com~ ratio' er~dit, as daiined msubsection, 

4 (a),'shaJl be designatcd:as sucho/tne'creditor. 

5 "Cd) SPEcw.. Pt.ill1QUmEMENTS FOR HIGH DEBT-TO-' 
. I" - "'. -, 

'6 INCOME RATIO CRElDrr.-A c~editOl"' that' extends high ,.: 
• J !., : . \ 

7 debt-to~inconie ratio credit to a. conswnerehaJI
i " , 

8 ~~(1) not later than 8 bu.siuess days prior to 

9 making any such :credi:t, a-vailable to ~e consumel' 

10 , CI (A) pl"~vide, inform.a~io~ to the consumer, , 
, " 

11 in a form: presaribed by the Board, concerning 

i2 'the risks and' eohsequences -of beconUng over

13 extended· on credit; and,. , 

, , 

14 : . "(B) inform :the consum~ th.~t the exten-

IS sion ~B,be~ des~gnAted as high debt-to~income 

16 ratio credit; and ' 
17 , -, u (2) a:rul~ally rep~r"t to, the B~aM ~~ the 

18 number of exte~~ns' ,of high ~ebt-to-ineome ratio 

19 credit made by tl:ie cr.editor,' the median, interest rate 

20 charged,by'th~ ~edito'r on ~eh credit, and the total' 

21 amacntof such c;redi.t lextended by the ,creditor. 

22 (((e) PRo~I'l'!ON OF :P.ENALTY RATES.--A C1'"~ditor 

23 may not raise the interest ra.te. charged on high debt-to-I 

24 income rati6 :.ereclit based on' a. defaultby the conSumer. 

160/910 Iil XJ!10d JUS3J1l:0a ......... LS:11 86/81/80 
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1 U(f) MINI.:M:O'M PA,1"MJ!)NTS 
.. 

ON HIGH DEBT-TO~lN-

2 CO:ME RATIO OREJ)IT.~A creditor that extcmds high debt-.· 

3 • toaincome;atio eredit, or its assignees,mq not offer to 

4 the borrower the option:of making monthly lD.inimum pay

S ments with regard to the obligation tha.t c.ovez- less than 

6 4 percent'of the' tot~ outstanding ba1~C~1' togethe:x- With 

1 mterestthen due, at·aD.y time during the period of the 
: '. t 

. .8 obligation.,. 

9 U(g) PENAL'l'IlDS.-,A creditor that fails· to comply 
. . 


10 with this section shell be liable to the COJ1B1lll:ler for aetuaJ 

, 

11· d.arriages~· costs, including. attomey fees, and sta.tutory 


12 dam.ages of'$27000.U. 


13 (b) TRmATMEl'lT UNDER BAN.KRlJPTCY LA.w.-. 


14. (1) CJ:.A:l:Ms.-. 

15. (A) ALLowAN~.-:"SectiOn 502(b) of title 

16 ' ,II, United S~tes . Code, a.s a.mended by section . ,\ 

17 206, is amended-· .. 

18 (i) ~ paragraph (9), by strik:i.Ug Hor" 

19 at theen.d;:\· 

20 (ii);m pat"agraph (10), by strikWg tbe 

'21 period at the end and insarti:og "; orn; and. 

22 .(iii): bY. add.tcg at the end the follOw.. 

23 ing: 

24 u (11) such Blaim is made in connection with an 

2S ext~Ol:L of higb. :debt-to..:inc6me ra.tio credit; as de.:. . 

1601 J. TO ® X:)I10d :)IISlHoa H<- .g.. . '!s:n . SS/tH/?O 
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1 . fined in section'l10 of, th~ Truth in Lending Act, toO 

2 s. d.ebto:rse~ 


3 
 "(A) dismissal under seetion 707; ox

4 u(B) discharge under section 127 or 

5 1328/'. 

6' (B) ExCEPTIONS TO DISCH.ARGE.-Section 

7 . 528 of title I17 Umted States Oode, as amend
, 

g ed by section: 202,: is amended by adding at the· 

9 end the fono~: 

10 ' Ue£) The exception under subsection (13.)(2) shall not 

11 apply to any, clahn made by; a. creditor in eonnection with 
. . . 

12 an extension of high debt-to~ineome ratio credit, as defined 

13 in section 110 t1f the Truth i!n Lending Aet.)). 

14 (2) PBEPETlTION INTERBlST.-Seetion 602(a) 
l 

15 of title 1.1, United States Code; is amend.ed-

16 (A) bystriki;ng IltmleBB a. party" and in· 

17 setting "tUll.css

18 "(1) a. party"; and 

19 . (B) bystriki:ng the period at the end, and 

20 inserting the following: "; or 
, , ., 

21 , c, (2) the cla.iln is a, elaim for prepetitioD. interest 

22 on an extet:lSion of high debt-to-mcOl1le ratio credit, 
, 

23 as de£i:o.ed .in section '110 of the Trnth in Lending , 

24 A~t, to a. debto'r ~ekingdisIDissal 'tlllder section 707 

.g, . LS T[' R6/fH/fW 
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1 ~r discharg~ ;unde~ secti.~:'In 727 or, iS28,;'if the court 

2 &d~ that.

:3 tt(A) ~ extension of credit cau,sed the 

4 debtor to file :for such ralief; or, .. 

5 H(B) paym~t· of ,a.cla.im on ib~ ,extension ' 

6' of credit would reduce the pa.yrnentsto' other 

7 'l11:ISeC1.U"ed el:"edi.to1."B.". 

8 .(el CLEMCAL A:MEND~NT.-Th.e, table' of seetions, 

'9 for chapter 1 of title l' of the Consumer Credit Proteciion 
, . , ... 

10 Act (15 U.S.C. 1601E$ seq.) is amended by inserting after 
. . 

11 the item relating to seetion ~09, the fOllOwing: 
, . . I .. 

~'Set!. no. EJ8h cleQt..'tQ-iw:.ome ratio credit.u. 

!. 

IZO/6IO ~ x::>nOd ::>I.lS3JIlOQ ....... SS:II SS/SI/RO 
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), Record Type: Record, 

To: Sarah Rosen/OPD/EOP. Alice Veenstra/OMB/EOP 

co: 
Subject: 

--------.-.-•••••••• Forwarded by Ronald E. JOnGsIOMB/EOP on 08112/98 1 1 :00 AM ----------~------------•••

..'. .,BNA I " "! I .;' .,'; ;, I" nc. I .' I':I 

, Daily Report 'for Exec~tives . 
No. 165 
Wednosday August 12, . '998 

Regulation, Law & Economics; 

Bankruptcy 
'Bankruptcy Filings Continue to Climb, , 
Reaching Another High, Courts Report 
The number of bankruptcy cases filed continues to climb. reaching another all-time high, the 
Administrative Office of the u.s. Courts reported Aug. 10:, 

According to the agency's statistics. filings fur the 12-month period ending June 30, 1998. totalled 
1,429,451, for an 8.5 percent increase over the 1:,316.999 cases filed in the same period in 1997. This 
increase occurred In spite o,f a decline in the number ofbusiness bankruptcies filed. the Administrative 
Office reported. The agency noted that pe~sonal bankrl!ptcy filings increased 9.2 percent. to 1.379.249,in 
the 12-month period. ' ' 

The Administrative Office also ,disclosed that the:number of bankruptcy cases filed during the third quarter 
of FY 1997, April 1. 1998-June 30,1998. was '373,460. 'the highest number ever filed for a quarter. This' 
tops the 35~.118 filings for the second quarter a~d 347,685 filings for the third quarter of FY 1997. 

Top Districts 

The Administrative Office indicated that, among !he U.S. bankruptcy courts. the Central District of 
California remained the district reporting the largest number of filings In the country with 119,776, a 6.3 
percent increase over the same 12-month period In 1997. ' 

Several other districts reported bankruptcy filings in excess of 30,000 for the 12-month period: The 
Northern and Eastern .Districts ofCalifornia. the Middle District of Florida, the Northern District of Georgia, 
the Northern District of Illinois, the District of Maryland, the District of New Jersey, the Eastern District of 
New York. and the Eastern'District of Virginia. : " 

A breakdown ofrhe latest data on bankruptcy fiI~ngs;s available on the Internet at http://www.uscDurtS.gov 

, ,. 
• I 
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Bankruptcy Filings by Chapter 

• Of the; total bankruptc:;y filings for the 12-month p~riod ending June 3(j~ 1998, there were 1.015,453 . 
Chapter 7'flilngs, an increase of 10.7 percenfover the 917.2~4 filings in the sarne period .in1997.. 

, .' , • 1 • ~ • " • :' •'. • 

. , • '" '. • j . . ~ / .' : - . , ' . , " - " ..' . : 

• The next largest group ciffillngs were Chapter 13 filings at 403,501, .a 4~1. percent increase over the 

.387.521 filings in the same period In 1997;; , ;.',' ',' 


, . 

'. Chapter 11 filings dropped to 9,613 In ttie 12:mopth period endifl9June 30; 1998. down from. 

11,159 In thesame"perlod,ln 1997. , :,~, ". '., '" ','" " 


i.,.: " 

,.I • 

• Chapter 12 filings also fell, going from 1,006Jn 1~97to 6~5 in1998.' . 
I 

'I . 
, ,". . • ",' I'. ' .. 

'.'.' . 
'. Business filings totaled 50,202, down from the June 30,1997, total of 53.993., . . " , , ,.,. ,',; ',' 

I 
" 1 

, " 

COPY;i9h~ CJ:) '998 by The ~ureau of Nat!onal 'ffairs1Inc., Washington a.c. ' 
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single report~.~a~n~d~~~......ee~~~~~~-':::~~~::::::::~"'""(ii) annually submi S9 idated report to Congress. 
, 

"(8) solidated report submitted under this paragraph shall 
includ . spec,ific information required uncjer paragraph (3) (8), ". " 
inc ng the name of each ~k;y~jJ;{LA!;:~.~£t."7&g~~~lg...p
(h ?pi (: '1) 51 f'Jedgfap~nBr.". '.' .' . 

,~ : SEC,' 323; PREFERRED PAYMENT OF CHILD SUPPORT IN CHAPTER 7 PROCEEDINGS,. 

" 'ISection 507(a) of title 11, United States Code, is amended in the 
matt!8r: preceding paragraph (1 )" by inserting ", except that, 
notwithstanding any other provision of this title, any ex~ense or claim 
eri~itled to piiority under paragra~h (7) shall ha~efitst priority over 
any ot~er e*pense or Claim that ha~ prloiity under any other provision 

. . f. of this subsection" before· the cO,lon. ' . 
. .". SEC, 324, PREFERRED PAYMENT OF CHILD SUPPORT IN CHAPTER 13 PROCEEDINGS. 

(1) in. section 1325 (a) ",,:,

"(7) if the debtor. is .required by",a judicial or adminis~rative . 
order to pay alimonY'.to, ma'intenance for, or support of a spouse, former.' 
spouse, or child of the debtor, the debtor has paid all amounts payable 
under that order for'alimony, maintenance, or support that are due ,after 
the date on which the~petition is fil~d. ";and 

'. (2) in section 1328 Ca), as amended by section 314 of this Act, in 
the matter preceding paragraph (1), by inserting ", and with respect to 
a debtor who is required by a judicial or administrative order to pay 
alimony to, maintenance for,. or support of a· spouse, former spouse, or 
child of the debtor, only after the debtor certifies as of the later' of 
the date of that completion or the da~e of certification that all 
i\In0unts-payable under that order .for alimony, maintenance, or support 
t~a.re-due-bef.Q~1;lle.:_date .of !hat_<?er_tification_ha:v.e-beEm_Raid in 
acc9_t..danceyith_the~plan-if-appl-icable, or if the underlying debt is not 
treated by the plan, paid in full" after "completion by the debtor of 
all payment's. under the, plan' , . . ./, 'SEC. 326. CHILD SUPPORT AND ALIMONY COLLECTION. 

(2) in paragraph (18), by striking the period at the end and 

inserting a semicolon; and 


(3) by adding at the end the fopdwing: 

[,J~t1'J1J'" ' , (19) under subsection (a) with respect to the withholding of 
"",l\':s'yu'''J income pursuant .to an order as specified in section 466 (b) of :the So.cial 

" Security Act (42 U.S.C: 666(b»);:or : ' . 
'ySO'V\J\[(e.~~; (20) un~er subsection (a) with respect to the withholding, 

. ~~-A~~~-~ .' 
,I, 

24 of 132 8/31198 1:28 pr 
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, 

the 

· '"; ,'! 

suspension, or restriction of drivers', licenses, 'professional and, 
occupational licen'ses, and recrea~ionat licenses pursuant ,to State la"",' 
as specified in sectio'n 466(a) (15)' of ' the Social Security Act (,42,U..'S.C. 

, 666 (1:.) (15)) or with respect to the reporting. of overdue support owed, by 
' an absent, parent to any consumer reporting agency as specified in ',' , 

',' section 466(,a) (7) of the So~ial S~,curity j\cf:. '(42,U:S.C. 666(a) (7)). ",.' , 
, 'SEC. 327. NONDISCHARGEABILITYOF CERTAIN DEBTS FOR ALIMONY,

/ , , , MAINTENANCE, AND SUPPORT. ", " , , 
Section 523 of t'iqe 11, United I States Code, ", as amenped by se~tion,' 

202 of this Act, is amended-- ' 
(1) in subsection (a), by, sttikingparagraph (~;) and inserting the


n,P£ ' following: ' " , 

~'Jn "(5) to a spouse, 'former spouse; or child :of the, debtor-- ," 

~:~ "(A) for actual alimony to, maint~nance'fpr, or suppor't 'Of 
6(;\ (\ , spouse or child; , " " " , " ,".,I that was incurred by the debtor, in the course of ,a divorce or',' (B) 

that 

separation or in ,~onnection with • sep~ration agree~edt, property
fiLS settlement agreeme,nt, divo,rce,d,ecree, other order of a courtofreco,rd,' 


(} "or determinatio~ made in accordance with Stateo~ te,rritorial law by a ' 

b~ J L 

governmental,un.lt; or, ' , , .. , ' ',,"', ' , ,', ~1\) 
, '" (C) that is described in supparagraph (A) or (B) and that is 

assigned Pllrsuant: to sect, ion 408(a,') (3) 'of the S,ocial Security Act (42, , 6. Ii r",I 

u. S . C. 608 (a) (3)); or to' the 'Fede;ral Gp,'I[ernment,' ,a State i ' or ,any,., "IY"'.'."'·i I 

political subdivision of a State,' , ':" ",' " ; ,j' 
but not to' the extent that the'debt (other than a debt describe9 in] M-,:t;ki~h rb 

subpar~graph (C)) is assign7d t,.Q..JIDo..ther entitYl voluntarily", by /' s'/ '?,\lo~;r-i~~, 
operat.lon of law or otherw.lse·"· and ~ " , ~' (!, ..

(2) in, subse~tion (c), by' ~triking ,,('6), or (15)" and inSerting\::\~(jIV-'J 
.' •or (6)". -L-.--:::::: 

, , ./ ' . SEC. 328. E,NFORyEMIIDT, OF CHILD AND SPOUSAL SUPPORT. ' ::>"".~~ L ,A 0 
~;hf~ (I ,'f" hor)"Q.) ~)(J~~ ej..CIitIf~ " ,~~ov' r'U'9>T 

Sect.lon 522(c) (1) lof t.ltle 11; Un.lted States Code,.ls amended by ~ ~ 
inserting ", e~cept that,notwith'standing any other Federal law or L, &' 'u/'-P 

,State law relat.lng to exempted property':,' such exempt ,property sha'll be '~1';",1'1":'_ -h.' 
liable for debts of a kind specifi~d in paragraph (IJ or (5) of section '. ~~+ 
~23 (a) " before the semicolon at t,he elld of the parapraPh, \., " , 0. ~. 

'/ SEC. 329. DEPENDENT CHILD PEFI~ED: --r~r ttt1rnl?~f' (~~,.," 
Section 101 of title' 11, United States Code, is 'amended by inserting %~~~ 

after paragraph' (14) the following: ' ~ 
., (14A). "dependent child"means, with respect'to a.n individual" a ,,' "0' . '~, 

child who has not' attained the age of 18 and who ,is a dependent of that' i?~,' 
'individual, within the meaning o~ section 152 of the Internal Revenue 
Code;,' , . 

TITLE IV--TECHNICAL CORRECTIONS 

S,~C. 401. DEFINITIONS . ,', 
title 11, United by section 

ins~rting : 'I'n Ulis title: '.'; 

(2) in each 
desigIlation; , 

(3) in paragraph (35) , by, . 'ng ':'paragraphs:' (21B) and 
(33) (A) • r and inserting 'P?ragraphs ' nd(35) t 'i ' 

, (4) in each 6f para ~phs (35A) and (38, ~triking "'; and" at 
the end and inserting period;' 

(5) in paragraph (5 ) -.,. , 

(A) by insert' 9 .. who. ,is not a,family farmer' • 

first 'place it and ':


, i , 
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PROVIDE REQUIRED INFORMATION,' •. 
Section 707 of title 11, Unite~ States Code, as amended by section 

102 of this Act, is amended by ad~ing at the end the following: 
.. (c) (1) Notwithstanding subse~tion (a), and subject to paragraph 

(2), if an individual debtor in a voluntary case under chapter 7 or 13 
fails to file all of the information required under section 521(a)(1) 
within 45 days after the filing of the/petition commencing ,th ase, the 

filing of the.petition. ,. .. ,. 
,. (2) With spect to, ase described in paragraph 

interest may re e. court to :ente~ an order dism' 
court shall, so requested, !enter' an order of 

than 5.days aftei at request.' ' 
not 

,. (3) Upon reque of the debtor made within days after the filing 
aragraph (1),' the 

ot,to exce~d 20 days 
521(a)(1) if the court 

of the petition comme ing a casetdescribed i 
may allow the debtor a additionai period 0 
file the information req 'red under sectio 
justification for extendithe period'f t~e filing,'~, 

SEC. 313. DEQUATE T 
CONFIRMATION OF' THE AN.: 

Section i324 of title 11, ited 

FOR PREPARATION,F9R A HEARING ON 

of this Act, is amended-
(1) by'striking "After" and the {ollowing:, 

.. (a) Except as provided and after' "j and 

(2) by adding 

ates Code, as amended ~y section 

.. (b) If not , ,5 days:after rec v~ng notice of a 
confirmation of the pl , a creditor objects 
plan, ,the hearing on nfirmation,of,theplan m 
than 20 days after' 

the 'confirmation of the 
be held no earlier 

341(a),", 
SEC, 

e first meeting of creditors 

UNDER,CHAPTER 13. 

a) 'of titl~ II, Uilited States Code, is a 
stri king para aphs (1) through (~) and inserting the. foll 

.. (1)' prov. tied for under section 1322 (b) (5) ; . 

case' shall be automatically dismissed effectiv'e on the 46th after 
the 

party in 
case, 

The later 

court 
to 
finds 
. 

304 

hearing on 

of the kind specified in paragraph: (2), (4), (5), or (9) 
of sect· n 523(a); , 

) for restitution, ora criminal fine, included in a sentence on 
the tor's conviction of a crime; or 

(4) for restitution, or damages, 'award~din a' civil action against 
th ebtor as a result of willful or malicious injury.'by the debtor that 
ca sed personal injury to an individual or the death of an 

..., indiyi g~2J " ' 
EC. Jl§,MbNBI§EMEABLE DEBTS. && =' 

Section 523 (a) of title 11, United States Code, is amended by \/' 
inserting-after paragraph (14) the following: ': '1/.(/ C:V'~L 
--7 '~4l\~ 'incurred to pay a debt that is nondischargeable by reason of C;"~,' ~,~:.i 7', 

(section 1'i7, 1141, '1228 (a) or (b), or 1328(b), OF any other provision. rn1'1¥O J 

J';of this subsection, except for any debt incurred to ,pay such a . _ '0.:/)111

!; nondischargeable debt in any case in which--, I ,,'111 ~/ n 
.. (A) (i) the debtor who paiel the ,nondischargeabledebt is a sin,gle . (/lQA,,J-14IrrJ 

parent who has l' or more dependent children at the time of the order for . b: Iv~ 
relief i or \~ ~~'\'' '5'0/ 

.. (ii) there J.s an_a!],owed_c]LainLfor alimony to, maintenance' for, or r S:",,) 
support of a spouse, former spou;se, ~r child of 'the debtor 'payable under' 
a judicial or administrative order to that spouse or child (but not to ,~~~ 
any other person) that was unpaid by the debtor as of the date of the r:~ 
petition; and ~-, I,'v 

, . (B) the creditor is unable, to demonstrate that the debtor , L1 ~~ 
I......,' (].lJh I ',' , ~I~( 

" '; C<,,r '\ "1 \I' ~I "" Clt~f-.(: n ~") t;kSvha~J, _.' ~ 
/' . ~ .;t' ''') 

• jJ' ;:' I "11,. .:\~ "~[yh~.~ ~ Y'-<MJis:hpt'>/~ ,~~ a/~ '7~~~ 
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SEC., 318. RELIEF FROM STAY 
S RENDER OF CONS'UMER DEBT 

(a) , Auto.mat,ic' St '. ::"'-Section 362 of tit 
LATERAL. 

'11, 
amended by section 30 

in subsection 
by striking "(e), and 

by redesignating 

ter preceding, subparagraph '(A), 
ing "(e), 

as su~sectio.n(i)i and 

(gt the following:, 

. , ' ' 

,intentionally incurred the debt to pay the nondischargeable debt;". 
SEC.,316. CREDIT EXTENSIONS ON THE EVE OF BANKRUPTCY PRESUMED 

NONDISCHARGEABLE. 
Section'523(a) (2) of title 11, United States Code, as amended by .", 

section 202 of this Act"is amerided-- ' 
(1) in subparagraph (A), by striking the semicolon at the end and 


inserting the following:"(and; , 


f~r purposes ofhhis subparagraph, consumer debts owed in'an 
aggregate amount great'erthan o.requal to.' $400 incurred fo.r goo.ds 01: 

services no.t reasoriably necessary for the maintenance: or support of the, 
debtor ora dependent 'child of the debto.r to a single cr~dito.r that are 
incurred during the 90-day'peribd preceding the date ~f the order fo.r 
reli'ef shall be 'presumed to. be nondischargeable unde~ this 
subparagraph); or"; , 

(2) in subparagraph' (Bi; by stiiki~g :'or" at the end; arid 

"(3) by striking subparagraph, (C)'.' 

SEC. 317. DE 

Sectio.n 101,~f title II, Unite~ Stat~~ 
,afte paragraph (27) the 'following:: , 

'(27A) 'household goo.ds' 
444:1 ') of title,16, 

has i the meaning given that term 
of the Code: of Federal Regulations (a in 

, on the fective date of this paragraph), which is part ,0. the 

regulati s issued by the Federal Trade Commission tha re 'commonly 

kno.wn as t e 'Trade Regulation Ru:le on Credit Practi " except that 

the term sh I a~so'include any tangible personal 9 perty reasonably 


the'maintenance or ~suppdrt of a deg dent child;". 

THE DEBTOR DOES NOT COMPLETE 

United States ~ode, as 

(1) 
(f), and (h)"i 

(2) 

(3) by 

, '(h) In an' individual cas der chapter 7, 11, or 13 the stay 
provided by subsectiori (a) inated with respect to property of the 
estate securing in whole' in pa, a claim'that is i!l an amount ,greater 
than,$3,OOO, or subject an unexp ed lease with a remaining term of 
at least 1 year (in an case in whig the debtor owe~ at least $3,000 
for a I-year period), f within 30 day after the expiration of the 
applicable 

to-
:'~(i) 

524 ; or 
, (ii) assume, the 

period 
a statement of 'intention to 

irig that the debtor ,will 
applicable requirement 

reaffirm the debt,~~e'pro.perty secures 
, 

er section 521(a) ( 
, '( 1) (A) the btor fails to' timely 


surrender 'or n the property~ or 

"(B) if debtor indicates in the 


retain the p the debto.r fails-to 


property pursuant 
, 

to section' 
: " 

unexpired lease pursuant to the 
tru~tee does not do so; or ' , ' , 

"(2) the debtor fails to ti~ely tak~ the action ~pecified in a 
statement of intention referred to in! paragra.ph (1) (A) (as amended, if 
that statement is amended befo.re expiratio.n o.f theper~od for taking 
action), unless-
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BANKRUPTCY11 USCS § 361, n26 
ulation between debtors and bank. wherein debtors . Debtor meets his burden of proving that interest 
agreed to pay such sums in feturn for bank: allow- of creditor is adequately protected. and creditor is 
ing deb10rs to continue uninterrupted use of dairy not entitled to relief rrom automatic stay under U 
farm -on grounds funds were paid to provide ad.. uses § 362(d)(l) where debtor t"li5es that in hi' 
quate protection under II USCS §§ 361 and 362, opinion ~.Iue of property subj""t 10 creditor'S 
because such stipulation was ineffective since it was mortgage 1$ $18.000 and that debt owing is $10.600 
never submiued to Bankruptcy Court for approval and creditor does not 'contradict this testimony. 1n 
and because fund wa, gener.ied by postpelilion re Lee (1981, BC ED Pa) 11 BR 84. 

I 

I 
operation of debtor*s business; moreover, once Relief from automatic stay imposed under t l 
bank chose to seek for""losure -,ather Ihan con· . uses § 362 would be granted with respecl to 
tinue proposed stipulation and' stay .was lifted. debtor'S tractor and trailer where debtor failed to 

L 
I bank. is no longer entitled to adequate protection ,establish -equity in property. that it was necessary 

since there was no property being used by debtors' for his rehabilitation under Chapter 13 plan of ar· 
for which bank could request adequate protection. rangement or that payments he offered to make 
In re Engle (1987. BC ED Pal 73 BR 870, 4 under plan would adequa<ely prolecl creditorI UCCRS2d 264, revd on olher groundS (1987, ED within meaning of II uses § 361. In re Rush 
Pal 93 BR 58, 9 UCCRS2d 765. (1981, BC WD Mo) 16 BR 223. 

Adequate protectio.n under II uses §§ 361 and Creditor can only show that its interest is in 
362 is question of fack whereas what specifi<; cred.. need of protection against lost opportunity cost by 

. itor interests are to be incorporated in scope of ad~ presenting facts .estabLishing th.e opportunity cost 
equate protection is question of law. In re Greives in need of protection: mere proof of lack of equity 
(1987, BC NO Ind) 81 BR 912. in debtor's property does not creale presumplion 

of 10" opportunity cost. In re Wolsky (1985, BC 
27. Burden 'of proof DC NO) 53 BR 751

Pursuanl 10 II USCS § 362, debtors must dem· Party seeking adequate protection against los' 
onstrate to ,Bankruptcy Court ·that credltors have opportunity cost musi. at minimum. prove by 
adequate protectlon of. their interest in property. ' preponderance of evidence that: (1) it has valid se
once plaintiffs have shown sufficient cause to grant curity interest in debtor's property. (2) date when. 
relief from Slay. In re Bradley (1980, BC ED Va) but for bankruptcy. receipts would have been real~ 
3 BR 313, 6 BCD 157, 1 CBC2d 803, CCH Bankr ized by: sale of secured property, and (3) date 
L Rplr ~ 67630. proceeds would have been reinvested and rate of 

Debtors Cail EO meet burden of proving adequate· return which would have b«~ reallled upon rein
protection for pLaintiffs neeessary to stay unlawful vestment. In re Wobky (1985, BC DC NO) 53 BR 
detainer action sedcing to oust _C!e~t.!lrs from plain. ,751. . 
tiffs' property. where they·(1) are not vested wiih 
title 10 propef1y~ and so cannot grant security 2g~ Po~er and duties of court 
interest, (2) offer no-evidence 10 indicate they are Under II USCS § 361, il is responsibility of 

'financially able to make periodic cash payments [0 • Bankruptcy Court to satisfy public poticy favoring 
plaintiffs. inas'much" as they have nol"made rentsJ-" rehabilitation of distressed "debtors while at same 

. payrn·en'ts pursuant to agreement entered into dur~ lime protecting interests of creditors. and; where it 
ing course of state proceeding, and have failed to is undisputed that retention of property levied by 
comply with bond requirement which would have IRS wUl cause demise of debtor as competitive 
stayed srate .court proceeding. and (3) offer no commerce entity and have devastating effect on 
other relief which would be indubitable equivalent economy of small community in which debtor is 
of plaintiffs' interest in propeity; in such circum.. located. and will mean no other creditors' claims 
stances plaintlffs show sufficient caus-e to grant caf' be satisfied oul of property levied or its pro· 
relief from stay under II uses § 362. In re ceeds, Bankruptcy Court, under equilable powers, 
Bradley (1980, BC ED Va) 3 BR 313, 6 BCD 157, will require IRS to turn over funds seized, 10 be 
I CBC2d 803, CCH Bankr L Rptf, 67630. placed by deblOr in escrow account from which 

Under II USCS § 362, party seeking 10 maintain withdrawals may be made only upon order of 
automatic Slay has burden to establish thar secured coun, ~ith IRS being considered secured. creditor 
creditor is adequ"ate~y protected. and•. where se- of ~.ebtor 'as to such funds. In re Aurora Cord &. 
cured properlY itself does nol adequately protect Cable Co. (1980:BC NO 111) 2 BR'342, 5 BCD 
creditor. because creditor's secured claim in ••cess 1310, I CBC2d 486, CCH Bankr L Rplr ~ 67446. 
of $704,000 is secured by mortgage valued at Bankruptcy Court is court of equity, and Con. 
$650,000, deblor is obliged 10 come forward and gress has expressly intended to give it great flex· 
offer adequate proleetion to creditor within defini~ lbilhy in" formulating methods of protection appro--. 
tion of this concept under 11 uses § 361. In re priate to circumstances of case. In re Crockett 
Riviera- Inn of Wallingford, Inc. (1980, BC DC (1980, BC NO 111) 3 BR 365,6 BCD 226, I CBCZd 
Conn) 7 BR 725, CCH Bankr L Rplr , 67726. 926, CCH Bankr L Rptr , 67406. 
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Sa:andard of adequate protection for creditor of Chapter II deblor's stock: are entitled to offer 

which mUSl be met if relieC ·from -automatic sEay is proof oC trustee?s equity in debtor's assets. In re 
to be denied is appfied as matter of right·and not Cash Currency Eachange, Inc. (1985, BC NO III) 
matter of discretion by Bankruptcy Court. with 52 BR 577. 

debtor having respo'nsibility to propose methods to 

be used, .rather than Bankruptcy Court devising 29. Appeal and rt~iew 

method .of providing adequate protection. In re Sari. 
 ludicial determination or adequate protection 
Clemenle Estales (1980, BC SO Cal) 5 BR 605, 6 under II uses § 361(3) is question of facI rooled 
BCD 838. 2 CBC2d 1003. in measurements oC value and credibility oC ,,"'jl
- Burden is upon debtor in possession to propose nesses and, unless Distrkt Court is clearly errone
method of adequate prolection 'when such prote<: ous in its decision that credilor is adequately 
tion is required; bankruptcy court need not deter~ protected. its decision will be affirmed. In re Snow
mine if protection is possibJe but only decide is shoe Co. (1986, CA4 W Va)789 F2d lOSS, CCH 
proposed method is sufficient. In re Sun VaUey' . Bankr L Rim, 71146. 
Ranches, Inc. (1984, BC DC Idaho) 38 BR 595, 10 Chapter 11 debtors seeking to use cash collateral 
CBC2d 459. may establish that secured creditors are ade 


ft is fun~tion oC court to pass upon adequacy of . 
 prolected within meaning of II USCS § 

proleclion under. I I USCS § 361 offered by Irustee 
 proving exis[ence of .sufficient equity cushion 

with reference 10 secured claim rather (han to 
 collateral; in reviewing Bankruplcy Court's deter

formulate and provide adequate protection to se
 mination (haE creditors are adequately protected. 
cured parey.on court's initiative; thus trustee is District Court may' also consider conditions im~ 

opportunity to prop~se means: in which cred posed upon deblors limitjng use of such funds. In 
secured claim might be adequately protected re Grant Broadcasting, Inc; (1987, ED Pa) 75 BR 

and creditors. whose claims are s~ured by' pledge S19. 

§ 362,' . Automatic. stay 

(a) Except as provided in subsection (b) of this section, a petition filed under 
section 301, 302, or.303 .of this title, or an 'application filed under 'section 
5(a)(3) of the Securities Investor Protection Act of 1970 [IS uses 
§ 78eee(a)(3)j, operates as a stay, applicable to all entities, of

(I) the commencement or continuation, including the issuance or employ
ment of process, ora_judicial, administrative, or other action or proceed. 
ing against the debtor that was or could have been commenced before the 
commencement of the case under this title, or to recover a claim against 
the debtor that arose before the commencement of the case under
title;. .. . . _. - - --. - - . - '. - - 

(2) the'enforcement, against the debtor or against property oUhe estate; . 
of ajudgment obtained before the commencement of the case under this 
title; . . . 

(3) any act to obtain possession of property of the estate or of property 
from the estate or to exercise control over property of the estate; 

_ .(4) any act to create, perfect, or enforce any lien against property of the 
_; estate;' . 

any act to cr~te, perfect, or enforce against property of the debtor any 
to the extent that such lien secures a claim that arose before the com. 

mencement of the case under this title; 
(6) any act to collect, assess, or recover a claim against the debtor that 
arose before the commencement of the case under this title; 
(7) the setoff of any debt owing to the debtor that arose before the com. 
mencement of the case under this title against any claim against .the 
debtor; and 
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11 USCS § 362 BANKRUPTCY 

(8) the commencement or continuation of a proceeding before the United 

States Tax Covrt concerning the debtor. 


(b) The filing of a petition under section 301, 302, or 303 of this title, or or 
an application under section 5(a)(3) of the Securities Investor Protection Act 
of 1970 [15 USCS § 78eee(a)(3)], does not operate as a stay

(I) under subsection (a) of this section, of the commencement or continu
. 	at jon of a criminal action or proceeding against the debtor; 

. (2) under subsection (a) of this section

(A) of the commencement or continuation of an action or proceeding.
for

. (i) the establishment of paternity; or 
the establiShment or modification of an order for alimony, main- . 

tenance, or support; or 
(B) of the collection ·of alimony, maintenance, or support from property 
that is not property of the estate; 

(3) under subsection (a) of. this section, 'of any act to perfect, or to 

maintain.or continue the perfection of, an interest in proper~y to the extent 

that .the trustee's rights and powers are subject to such perfection under 


.section 546(b) of this title or to the extent that such act is accomplished 

within .the period provided under section 547(e)(2)(A) of this title; 

(4) under subsection (a)(I) , of this ~ection, of the commencement or 

continuation of an. action or proceeding by a governmental unit to enforce 

such governmental unit's police or regulatory power; 


. (5) under subsection (a)(2) of this section, of the'enforcement of a judg
ment,other than a money judgment, obtained in an action or proceeding :~:. 
by a governmental uriit to enforce such governmental unit's police or f.~ 

regulatory. po\ver; , 
~~"" 

(6) undersu~section (a) of this section, of the setoff by a commodity bro

ker, forward·contract merchant, slOckbroker,financial institutions, or se

. 	curities'clearing agency ofany mutual debt and claim under. or in.connec
tion with commodity contracts, as defined in section 761 of this title, 
forward contracts, or securities contracts;as defined in section 74 L of this 
title, that constitutes the setoff of a claim against the deblOr for a margin 
payment, as defined in section. 101, 741, Or 761 of'this title, or settlement 
payment, as defined in section 101 or 741 of this title, arising out of com
modity contracts, forward contracts, or securities contracts against cash, 
securities, or other property held by or due from such commodity broker, 
forward contract merchant, stockbroker, financial institutions, or, securi
ties clearing agency to margin. guarantee, or secure, or settle commodity 
contracts. forward contracts, or securities contracts; 
(7) under subsection (a) of this section. of the setoff bya repo participaia. 

of any mutual debt and claim under or in connection with repurchase 

agreements that constitutes the setoff of a claim against the debtor for a 

margin payment, as defined in section 741 or 761 of this title. or settle

ment payment, as defined in section 741. of this title, arising Qut of 

repurchase agreements against cash, securities, or other.propertyheld by 
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or due from such repo participant to margin, guarantee, secure or settle 
repurchase agreements; . 
(8) under subsection (a) of this section, of the commencemeflt of any ac
tionby the Secretary of Housing and Urban Development to foreclose a 
mortgage or deed of trust in any case in which the mortgage or deed of 
trust held by the Secretary is insured or was formerly insured under the 
National Housing Act and covers property, or'combinations of property, 
consisting of five or more living units;· 
(9) under subsection (a), of

(A) an audit by a governmental unit to det.ermine tax liability; 
(B) the issuance to the debtor by a governmental unit of a notice of tax 
deficiency; . 
(C) a demand for tax returns; or 

. (D) the making of an assessment fQr any tax and issuance of a notice. 
. and demand for payment of such an assessment (but any ·.tax lien that 

would otherwise attach to property of the estate by reason of such an 
assessment shall not'take effect unless such. tax is a debt of the debtor 
that will not be discharged in the case and such property or its proceeds 
are transferred out of the estate to. or otherwise revested in, the debt
or). 

(10) under subsection (a) of this sec.tion, of any act by a lessor to the 
debtor under a lease of nonresidential real property that has terminated 
by the expiration of the stated term of the lease before the commencement 
of or during a case under this title to obtain possession of such property; 
(11) under subsection (a) of this section, of the presentment of a negotia
ble instrument and the giving of notice of and protesting dishonor of such 
an instrument; , . . 
(12) under sUbsection(al of tHis section, after the date·which is' 90 days 
after the filing of such petition, of the commencement or continuation, 
and conclusion to the entry of final judgment, of an action which involves 
a debtor subject to reorganization pursuant to.chapter .11 of thiuitle and ' 
which was brought by the Secretary of Transpo~tation under sectio'r\ 
31325 'of title 46 (including distribution of any proceeds of sale) to fore
close a preferred ship or Heet mortgage, or a security interest in or relat
ing to a vessel or vessel under construction, held by the, Secretary of 
Transportation un~er section ·207 or title XI of the Merchant Marine Act, 
1936. or urider applicable State law; 

(13) under subsection (a) of this section, after ttie date which is 90 days 
after the filing of such petition. of the commencement or continuation, 
and conclusion to the entry of final judgment, of an action which involves 
a debtor subject to re<:)rganization pursuant to chapter 11 of this title and 
which was brought by the Secretary of Commerce urider section 31325 of 
title 46 (including distribution of any proceeds of sale) to foreclose a . 
preferred ship or fleet mortgage in.a vessel or a mortgage. deed of trust, 
or other security interest in a fishing facility held by the Secq:tary of Com
merce under section 207 or title XI of the Merchant Marine Act: 1936; 
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(14) under 
agency regarding 
institution; 

(a) of this section. of any action by an accrediting 
accreditation status of the debtor as an educational 

under subsection 
Jody regarding the 

tion: . 

of this section. of any action oy a. Stale licens
of the debtor as an educational institu· 

(16) under subsection (al of this section. of any action by a guaranty 
,agency. as defmed in section 435(j1 of the Higher Education Act of 1965 
'120 USCS § 1085(j1) or the. Secretary of Education regarding the eligibil. 
ity of the debtor to participate in programs authorized under such Act; 
(17) under subsection (a) of this section. 'of the setoff by a swap partici· 
pant. of any mutual debt and claim under or in connection with any swap 
agreement that' constitutes the setoff of a claim against the debtor for anv 
payment due from .the debtor under or in connection with any swap 
agreement against any payment due to the debtor from the swap partici· 
pant under or in connection with any swap agreement or against cash. 

.securities, or other property of.the debtor held by or due from such swap 
to guarantee. secure or settle any swap agreement;.or 
subsection (a) of the creation or perfection of a statutory lien 

an ad valorem property tax imposed by the District of Columbia, or a' 
political subdivision of a Statc, if such tax comes due after the tiling of the 
petition. 

The provisions of paragraphs (12) and (13) of this subsection shall apply 
with respect to any such petition tiled On or before December 31. 1989. 

. (e) Except as provided in subsections (d),'(e). and (0 of this section
(I) the slay of an act against property of the estate under subsection (a) 

. of this section continues until such property is no longer property of the 
estate; and 
(2) the stay of any other act under subsection <a) of this section continues 
until the earliest of

(A) the time the case is closed; 
(B) the time the case is dismissed; or 
(C) if the case is a case under chapter 7 of this title [II uses §§ 701 
et seq.] concerning an individual or a case under chapter 9, 11,.12, or 
13 of this title. III USCS §§ 901 et seq., 1101 er 1201 etseq., or· 
\301 et seq.). the time a discharge is granted or 

(d) On request of a party in interest and after notice and a hearing, the court 
shaJI grant relieffrom the stay provided under subsection (a) of this section. 
such as by terminating-:innulli"g, modifying, oicoriditioning such stay
. (I) for cilUse. induding the'lack of adequate protection of an interest in 

of such party in interest; . 
respect 10 a stay of an act against property under subsection (a) 

this section, if
(A) the debtor does not have an equity in such propeny; and 
(B) such property is not necessary to an effective reorganization; or 
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(3) with respect to a stay of an act against single asset real esia,e 
subsection (a). by a creditor. whose claim is secured by an interest i 
real estate, unless, not later than the date that is 90 davs after the entry 
of Ihe" order for relief (or such later dale as Ihe court mOl' determine fo'r 
caUSe by order entered within thaI 90.day periodJ-' . 

(A) the debtor has filed ~ plan of reorganization that has a reasonable 
possibility of being confirmed within a reasonable time; or 
(B) the debtor has commenced monthly payments to each 
whosec\aim is secured bv such real estate (other Ihan a claim 
by a judgment lien or by im unmatureq statutory lien), which payments 
are in an amount equal to interest at. a current fair market rate on the 
value of the creditor's interest in the real estate. 

(e) Thirty days after a request under subsection (d) of this section for relief 
from the stay of any act against property of the estate under subsection (a) 
of this section, such stay is terJllinated with respect to the party in interest 
making such request, unless the court, after notice and a hearing, orders 
such stay continued in' effect pending the conclusion of. or as a result of, a 
final hearing and determination under subsection (d) of this section. A hear. 
ing under this subsection may be a preliminary hearing. or may be consoli. 
dated with the tinal hearing under subsection (dl of this section. The court 
shall order such stay continued in effect pending the conclusion of Ihe tina I 
hearing under subsection (d) of this section if there is a reasonable likelihood 
that the party opposing relief from such stay will prevail at the COnclusion 
of such final hearing. If the hearing under this subsection is a preliminary 
hearing, the.n such final hearing shall be concluded not later than thirty days 
after the conclusion of such preliminary hearing, unless the 30-day period is 
extended with the consent of the parties in interest or for a specitic time 
which the court finds is required by compelling circumstances.. 

(0 Upon request of a party in interest, the court, with or without a hearing. 
shall grant such relief from the slay provided under subsection (a) of this 
section as is necessary to prevent irreparable damage to. the interest of an 
entity in property. if such interest will suffer such damage before there is 'an 
opportunity for notice and a hearing under subsection (d) or (e) of this sec
tion. 

(g) In any hearing under subsection' (d) or (e) of this section conc-ernlng 
relief from the stay of any act under subsection (a) of this section

(I) the party requesting such relief has the burden of proof on the issue 
of the debtor's equity in property; and . 

(2) theparty'OPPosing such' relief hastheburden"of proof on all o~ther is.
sues.' . 

(h) An individual injuredby any willful violation of a Slay provided by this 
section shall recover actual damages. including COSts and attorneys' fees, and, 
in appropriate circumstances, may recover punitive damages. 

ov.6, 1978, P. L. 95·598, Title I, § 101,92 Stat. 2570; July 27. 1982, P. 
97·222. § 3,96 Stat. 236; July 10, 1984, P. L. 98·353, Title III. Subtirle 

37 

--.--1

" 



. I 

I' 


11 uses § 521, n ~1 

to comply -with court orders and to attend dis~ 
I . 

I: 
chaige heating; attendance at discharge hearing is . 
nOt manda"tory. if debtor is exc\L<;ed from hearing 
and counsel for debtor has advi.sc:d debtor of her 

. 'rights and duti", under II USCS § S24(d); debtor 

§ 522. Exemptionsii 
~ 

(aj In this section- .l 

BANKRUPTCY 

must. however, request (0 be excused and. in 
instant case; debtor failed to request to ~ exc~ 
after repeated notice. In co Flowcrs,(l98S, BC MD 
AhI) 55 BR 661. 

. (I) "dependent" includes spouse, whether or not actually dependent; and 
I: 	 (2) "value" me;lns fair market value as of the date of the filing of the pe

tition or, with respect to property that becomes property of the eState af
I: 	 ter such date, as of the date such property becomes property of the estate. 

I: (b) Notwithstanding section 541 of this title, an individual debtor triay 
I; exempt from property of the estate the property listed in either paragraph 
I: (I) or, in the alternative, paragraph (2) of this subsection. In joint cases filed 
ji '. : under section 302 'of this title and individual cases filed under section 301 or 

303 of this title by or against debtors who are husband and wife, and whose 
. estates are ordered to be jointly administered under Rule lOI5(b) of the .I, . ,Federal Rules of Bankruptcy Procedure, one debtor may not elect to exempt 

property listed in paragraph (I) and the other debtor elect to exempt prop
erty listed in paragraph (2) of this subsection. If the parties cannot agree on 
the alt~rnative to ,be elected,Jheyshall be. deemed. to elect paragraph (1),·1i' where such election is permitted under the law of the jurisdiction where the 
case is filed. Such property is- . 	 , . 

(I) property that is specified under subsection (d) of this section, unless 
the State law that is applicable to the debtor under paragraph (2)(A) ofI this subsection specifically does not so authorize; or, in the alternative, 

~' (2)(A) any property that is exempt under Federal law, other than subsec
tion (d) of this section, or State or local law that is applicable on the ~ 
date of the filing of the petition at the place in which the debtor's do~ , micile has been located for the ISO days immediately preceding the date ~ of the filing of the petition, or for a longer portion of such ISO-day pe-II , riod than in any other place; and . , 

I: 
~ 

(B)· any interest in property in which the debtor had, immediately 
before the commencement of the case, an interest as a tenant by the 
entirety or joint tenant to the extent that such interest as a tenant byr 

I 
I the entirety or joint tenant is exempt from process' under applicable 

nonbankruptcy law. 
(c) Unless the case is dismissed, property exempted under this section is not 
liable during or after the case for any debt of the debtor that arose, or that 
is determined under section 502 of this title as if such debt had arisen, before 
the commencement of the case, except

(I) a debt of a kind specified in section 523(a)(I) or 523(a)(5) of this title; 
(2) a debt secured by a lien that i~ 

(A)(i) not avoided under subsection 	(I) or (g) of this section or under 
section 544, 545, 547, 54S, 549, or 724(a) of this title; and 
(ii) not void under section 506(d) of this title; or 
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. (B) a tax lien, notice of which is properly filed; or 
(3) a debt of a kind specified in section 523(a)(4) or 523(a)(6) of this title 
owed by an institution-affiliated party of an insured depository institution 
to a Federal depository institutions regulatory agency acting in its capac
ity as conservator, receiver, .or liquidating agent for such institution, 

(d) The following propertY may be exempted under subsection (b)(l) of this 
section:, . 

(1) The debtor's aggregate interest, not to exceed $15,000 in value, in real 
property or personal property that the debtor or a dependent of the debtor 
uses as a residence, in,a cooperative that owns property that the debtor 
or a dependent of the debtor uses as a. residence, or in a burial plot for 

, . the debtor or a dependent of the debtor. ' 
(2), The debtor's interest,. not to exceed $2,400 in value, in one motor ve

. hide. . 
(3) The debtor's interest, noUo exceed $400 in vaiue in any particular 
item, or $S,OOO in aggregate value, in hOU5(!hold'furnishings, household' 
goods, wearing apparel, appliances, books, animals, crops, 'or' musical 
instruments, that. are held primarily for the personal, family,.or household 
use of the debtor ora dependent of the debtor. " 

: (4) The debtor'S aggregate interest, not to exceed $1,000 in value, .in' 
:;jewC;lrygeIQ pri_manJy f()rt~ep_e~o!1!lI, farnJly, oLgou~hoIQ. use of the ._ 

debtor or a dependent of the debtor. . 
(5) The debtor's aggregate interest in any property, not to exceed in value· 

. $SOO plus up to $7,500 of any, unused amount of the exemption provided 
i: 	 under paragraph (I) of this subsection. 

(6) The debtor's aggregate interest, not to exceed $1,500 in value, in any 
implements, professional books, or tools, of the trade of the debtor or the 


" trade of a dependent of the debtor. , , 

(T) Any unmatured life insurance contract owned by the debtor, other 
than a credit life insurance contract. • 

:". (S) The debtor's aggregate interest, not to exceed in value $S,OOO less any 
amount of property of the estate transferred in the mariner specified in' 
section 542(d) of this title, in any accrued dividend or interest under, or 
loan value of, any unmatured life insurance contract owned by the debtor 
under which the insured is the debtor or an individual of whom the debtor 
is a dependent. 
(9) Professionally prescribed health aids for the aebtor or a dependent of 
the debtor. 


The debtor's right to receive
(A) a social security benefii, unemployment compensation, or a local 
public assistance benefit; , . 
(B) a veterans' benefit; 
(C) a disability, illness, or unemployment benefit;' 
(D) alimony, support, or separate maintenance, to the extent reason
ably necessary for the support of the debtor and any dependent of the 
debtor; 
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(E) a payment under a stock bonus, pension, profitsharing, annuity, of 
similar plan or contract on account of illness, disability, death,.age, or 
length of service, to the extent reasonably necessary for the support of 
the debtor and any dependent of the debtor, unless

(i) such plan or contract was established by or under the atispices of 
an insider that employed the debtor at the. time the debtor's rights 
under such plan or contract arose; 
(ii) such payment is on account of age or length of service; and 

. (iii) such plan or contract does not qualify under section 401(a), 
403(a), 403(b), or 408 of the Intemal Revenue COde of 1986. 

(II) The debtor's right to receive, or property that is traceable to- ' 
(A) an award under a crime victim's reparation law; 
(B) a payment on account of the wrongful death of an individual of 
whom the debtor was a dependent, to the extent reasonably necessary 
for the support of the debtor and any dependent of the debtor; 
(C) a payment under a 'life insurance contract that insured the life of 

. an individual of whom the debtor was a dependent on the date of such 
individual's death, to the extent reasonably necesSary for the support of 
the. debtor and .any.dependent of the debtor; .. 
(D) a payment, not to exceed $15,000, on account of personal bodily 
injury, not including pain and suffering or compensation for actual 
pecuniary loss, of the debtor or an individual of whom the debtor is a 'dependent; Qr.' . . c· - .,' - • .,' ,." , , ", , ", .., ,,' 

(E) a payment in compensation of loss of future eamings of the debtor 
or an individu'al of whom the debtor is or was a dependent, to the extent 
reasonably necessary for the support of the debtor and any dependent 
of the debtor. - ' 

(e) A waiver of an exemption executed in favor of a creditor that holds an 
unsecured claim against the debtor is unenforceable in a case under tilis title 
[11 USCS §§ 101 et seq.] with respect to such claim against property that 
the debtor may exempt under subsection (b) of this section. A waiver by the 
debtor of a power under subsection (f) or (h) of this section to avoid a 
transfer, under subsection (g) or (i) of this section to exempt property, or 
under subsection (i) of this section to recover property or to preserve a 
transfer, is unenforceable in a case under this title [11 USCS §§ 101 et seq.J. 
(f)(I) 	Notwithstanding any waiver of exemptions but subject to paragraph 

(3), the debtor may avoid the fixing of a lien on an interest of the debtor 
in property to the extent that such lien impairs an exemption to which the 
debtor would have been entitled under subsection (b) of this section, if 
such lien ilr

(A) a judicial lien, other than a judicial lien that secures a debt
(i) to a spouse. fonner spouse, 'or child of the debtor, for alimony to, 
maintenance for, or support of such spouse or child, in connection 
with a separation agreement, divorce decree or other order of a court 
of record, detennination made in accordance with State or territorial 
law by a govemmental unit. or property settlement agreement;, and 
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. (ii) to the extent that such debt-' 
(I) is not assigned to another' entity. voluntarily, by 0Reration of . 
hiw, or otherwiSe; and . . 
(11) includes' a liability designated as alimony, maintenance. or 
support. unless such liability is actually in the nature· of alimony. 
maintenance or'support. ' " 

(B) a nonpossessory, nonpurchase-money security interest in any
0) household fumishings, household goods. wearing apparel, appli
ances, books, animals, crops, musical instruments, or jewelry that 
are held primarily for the personal, family, or household use of the 
debtor or a dependent of the debtor; 
(ii) implements, professional. books, or tools; of the, trade of the 
debtor'or the trade of adependl;!nt of the debtor; or . 
(iii) professionally prescribed health aids for the debtor or a depen
dent of the debtor. ' 

(2)(A) For the purposes bf this,subsection, a lien shall be considered to 
impair an exemption to the extent that the sum of

, (i) the lien; . " . 

(ii) all other liens on the property; and '. 
(iii) the amount of the exemption that the debtor could claim if there 

'were no liens on the property; .. 
'exceeds the value that the debtor:s interesl in the property would have 
in the absence of any liens. ' - ' 
(B) In the case of a property subject to more than I lien, a lien that has 
been avoided 'shall not be considered in making the calculation under 
subparagraph (A) with respect to other liens. 
(C) This paragraph shall not apply with respect to a judgment arising 
out of a mortgage foreclosure. . . . 

(3) In a case in which State law that is applicable to the debt6r
(A) pennits a persOn to voluntarily waive a right to claim exemptions 
under subsec~ion' (d) or prohibits a debtor from claiming exemptions 
under subsection (d); and . . 
(B) either pennits the debtor to claim' exemptions under State law 
without limitation in amount, except to the extent that the debtor has 
penniued the fixing of a consensual lien on any property or prohibits 
avoidance of a consensual lien on property otherwise eligible to be 
claimed as· exempt property; . 

the debtor may not avoid the fixing of a lien on an interest of the debtor 
or a dependent of the debtor in property if the lien is a non possessory, 
nonpurchase-money security interest in implements, professional books, 
or tools of the trade of the debtor or a dependent of the debtor or fann 
animals or crops of the debtor or a dependent of the debtor to the extent 
the value of such implements, professional books, tools of the trade, 
animals, and crops exceeds $5;000. 

(g) Notwithstanding sections 550 and 551 of this title. the debtor may 
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exempt under subsection (b) of ihis section property that the "trustee recov
ers under section 51O(c)(2), 542, 543, 550, 551, or 553 of this title, to the 
extent that the debtor could have exempted such property under subsection 

"(b) of this section ifsuch property had not been transferred, if 
(I)(A) such transfer was not a voluntary "transfer of such property by the 

debtor; and 
(B) the debtor did not conceal such property; or 

(2) The debtor could have avoided such transfer under subsection (f)(2) 
of this section. " 

(h) The debtor may avoid it transfer of property of the debtor or recover a 

setoff to the extent that the debtor could have exem"pted such property under 

subsection (g)( I) of this section if the trustee had avoided such transfer, if 

(I) such transfer is avoidable by the trustee under section 544, 545, 547, 
548, 549. or 724(a) of this title or recoverable by the trustee under sec
tion 553 of this title; and ". " 
(2) the trustee does not attempt to avoid such transfer. 

(0(1) If the debtor avoids a transfer or recovers a setoff under subsection (f) 
or (h) of this section. the debtor may recover in the manner prescribed by. 

"a'nd subjeCt to the limitations of, section 550 of this. title. ,the same as if 
the trustee had avoided such transfer. and may exempt any property so 
recovered under subsection (b) of this Section: 
(2) Notwithstanding section 551""ofthis title. a transferavpideq under sec~ 
tion 544, 545. 547. 548. 549. or 724(a) of this title. under subsection (f) " 
or (h) of this section. or property recovered under section 553 of this title; 
may be preserVed for the" benefit of the debtor to the extent that the debtor 
may exempt such property under'subsection (g) of this section or 
paragraph (I) of this subsection. 

(j) Notwithstanding subsections (g) and 0) of this section, the"debtor may 

exempt a particular kind of property under subsections "(g) and (i)" of this 

section only to the extent that the debtor has exempted less property in value 

of such kind than that to which the debtor is entitled under subsection (b) 

of this section. " 

(k) Property that the debtor exempts under this Section is not liable for pay
ment of any administrative expense except- " 


(I) the aliquot share of the costs and expenses of avoiding a transfer of 
property that, the debtor exempts under subsection (g) of this section. or 
of recovery of such property. that is attributable to the value of the por
tion of such property exempted in relation to the value of the property 
recovered; and 
(2) any costs and expenses of avoiding a transfer under subsection (f) or 
(h) of this section, or of recovery of property under subsection (i)(I) of 
this section. that the debtor has not paid. 

(I) The debtor shali file a list of property that the debtor claims' as exempt 
under subsection (b) of this section. If the debtor does not file such a list. a 
dependent of the debt?r may file such a list. or maydaim property as exempt 
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from property of the estate on behalf of the debtor. Unless a party in "inter
est objects. the property claimed as exempt oil such list is exempt. 
(m) Subject to the limitation in subsection (b)." this section shall apply" 

separately with respect to each debtor in a joint case. , " 

(Nov. 6. 1978. P. L. 95-598. Title I, § 101, 92 Stat,' 2586; July 10, '1984, P. 


" L. 98-353. Title III, Subtitle A, § 306. Subtitle H, § 453, 98 Stat. 353. 375; 
Oct. 27. 1986. P. L. 99-554. Title n,"Subtitle C. § 283(i), 100 Stat. 3117; 
Nov. 29, 1990, P. L. '101-647, Title XXV, Subtitle B, § 2522(b), 104 Stat. 
4866; Oct. 22; 1994, P. L. 103"394. Title I; § 108(d), Title III; §§ 303, 304(d), 
310, Title V, § 50l(d)(l2), 108 Stat. 4112,4132,4133,4137,4145.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Prior law and revision:' " 
Legislative Statements 
Section 522 of the House amendment' represents a compromise on' the 
issue of exemptions between the position taken in the House bill. and 
that taken in the Senate amendment. Dollar amounts specified in section 
522(d) of the House bill have been reduced from amounts as contained 
in H.R. 8200 as passed by the House. The States may, by passing a law, 
determine whether the Federal exemptions will apply as an alternative to 
State exemptions in bankruptcy cases. " 
Section 522(c)(l) tracks the House bill and provides that dischargeable 
tax claims may not be collected out of exempt property. ". 
Section, .!i~2(1)(2) is derived from the Senate amendment restricting the 
debtor to avoidance: of non possessory. nonpurchase, money security 
interests.. . " "' " 
Exemptions: Section S22(c)( I) of the House amendment adopts a provi
sion contained in the House bill that dischargeable taxes'cannOl"be col
lected from exempt assets. This changes present law. which allows col
lection of dischargeable taxes from exempt" property. a rule followed in 
the Senate amendment. Nondischargeable taxes. ho~yer. will continue 
to .the [beJ collectable out of exempt property. It is anticipated thal in the 
next session Congress will review the exemptions from levy currently 
contained in the Iriternal Revenue Code [title 26J with a view to increas
ing the exemptions to more realistic levels. " 

Senaee Report No. 95,~89 " 

Subsection (a) of this section defines two termS: "dependent" includes 

the debtor's spouse. whether or not actually dependent; and "'value" 

means fair market vaiue as of the date of the filing of the petition [see 

the 1984 amendment to subsec. (a)(2) of this section]. 

Subseciiori (b) tracks current law. It permits ~ debtor the exemptions to 


"which he is entitled under other Federal law and the law of the State of 

his domicile. Some of the items that "may be exempted' under Federal 

laws other than title II include: 

foreign Service Retirement and Disability payments. 22 U.S.C. 1104 

[replaced by 22 U.S.c. 4060(c)]; 

Social security payments, 42 U.S.c. 407; 

Injury or death compensation payments from war risk hazards. 42 

U.S.C.1717; 
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Chap'er 7 deb'or from exercising II USc:S § 547 
avoidance power by way of 11 uses § 522(b) (0 

set aside garnishment of $280.78 in wages as pre!: 
erential tran~er. but debtor may still proceed un .. 
der 11 USCS § 522(1)(1) '0 avoid exemp'ion im. 
pairing judicial lien. In re Buzzell (1986. BC DC 
Md) 56 BR 197. CCH Bankr L Rptr P 70943. 

322. 	Ins~nce proceeds 

Alcbough 'rustee has power under'lI uscs· 
§ 544 '0 set aside restraining order. served by judg. 
ment creditor upon insurer holding fire insurance 
p~s for debtor since rio lien uists on pfO.. 
ceeds. tn.lSleC: has waived any claim in proceeds; by' 
vinue of II USCS § 522(h), debtor may liquidate 
insurance settlement as trustee would for benefit of 
estate. and once liquidated. proceeds are cash and 
debtor may claim exempt as much as is allowed by 
state debtor and creditor Jaw. In re SuUivan (1983. 
BC ND NY) 31 BR 125. 10 BCD 918. 

\','hen debtor voluntarily grants security interest 
and is required to insure collateral for SO=UrM 

creditor's benefit, payment of insurance money (0 

creditor is voluntary transfer from debtor to cred
i,or for purposes of II uses § 522(g)(I)(A); where 
debtor voluntarily executed mortgage with .Iother 
debts" clause,' he voluntarily transferred fire insur
ance proceeds including $6.000 in excess of specirlC 
mortgage debt as collateral ror his other debts for 
purposes of 11 USCS §522(g)(I)(A) and. eVen 

. though, debtor··pard-for insurance· premiums. thaI 
does not entitle, ham to exempt proceeds in excess' 
of mongage debt. In reo Rollins (1986. BC ED 
Tenn) 63 BR 780. 15 CBC2d 1075. .. .. 

Fac[ that trustee learned of insurance p'roceCds 
from debtor's bankruptcy schedules does not pre. 
clude him from reco....ering as prererentjaJ transfer 
proceeds received by bank in excess of recorded 
mortgage debt or preclude him from objecting 10 
debtor's claimed exemption in proceeds in amOUnt 
of excess under 11 USCS § 522(g)( I )(A) b«::aose 
debtor has duty 10 reveal payment to bank under 
II USCS § 521(1). Bankrup'cy Rule 1008. and 11 
uses § 727(a)(4)(A). In re Rollins (1986. BC ED 
Tenn) 63 BR 780. 15 CBC2d 1075. 

Insurance proceeds are not equit)' which debtor· 
may exempt merety because procet"!ds are in exces.'S 
of particular debt secured by destroyed propeny 
where proceeds also secured debtors' other debts 
to bank. and remaining debts tarai more Ihan value 
of remaining collateral. including e~ insurance 
proceeds; without avoiding Hen. debror can exempt 
insurnnce proceeds under II USCS § 522(h) only 
to extent. they are equity over and above secured 

debts. In re Rollins (1986. BC ED Tenn) 63 BR 

784. 	 . 

323. Miscellaneous 


Propeny which had been plaeed into spendthrif, 
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trust by Chapter 1 debtors. who were both settlors 
and beneficiaries of trust. and which had been 
recovered by Chapter 7 truStee. was propeny of 
estate under II USCS § 541 b«::ause, under WyO
ming law. trust by which alienation of senIor's 
beneficial interest is restrained is invalid as to c~ 
i(ors. and assets of (rust can be reached by cred~ 
(or. and. therefore. II USCS § 54 I (c)(2) docs not 
eAcept uuS1 propeny from propeny of estate; in 
such ca~ there was no fraudulent transfer because 
propeny came into estat~ unhindered' by antialien. 
ation clause. and debtors were not precluded (rom 
claiming pr,openy as exempt by 11 USCS § 522(g).. 
Roy.l v PanCra(Z (In re Pancrntz) (1994. DC Wyo) 
175 BR 85. . . 

Since deb10r could h'av~ exempted tax reCund . 
.under II USCS § 522(g)( I) if trustee had avoided 
lransfer of tax overpayment because uansfer from 
IRS to state was involuntar, transfer and debtor 
did not conceal propeny* debtor has standing: to 
sock (0 avoid (rnnsfer under § 522(h). In re' Biddle 
(1983. BC NO Iowa) 31 BR 449. II BCD 480. 
83·2 USTC, 9471.53 AFTR 2d 84-1009. 

Debtor is n01 entitled '0 avoid setoff by bank 
"i.h respect (0 social security payments deposited 
in debtor's checking . account and exempt from 
legal. process under 42 USCS § 407 .because setoff 
utilized by bank is not legal process but rather is 
self.help procedure; .berefore. II USCS § 552(h) 
docs n".apply, In re Gillespie (1984. BC DC Colo) 
41 BR 810. 

TiiinSfer of funds from Chapter 13' debtor ·fai· 
mer tenant to former landlord from bank account 
in which debtor deposited rentals during pendenCy 
of appeal from judgment in favor of landlord did 
not occur on dale when judge ordered transfer~ bUt 
on dale of actual rt'miltance of funds; where this 
was within 90 "days of bankruptcy, transfer is
avoidable under II USCS § 547 and debtor may 
exempt funds under II USCS § 522; all but por· 
lion of funds representing current rento) payment 
were payments ror antecedent debt and are avoid· 
able. In re Mason (1987. BC ED Pal 69 BR 876. 

Transaction between debtor Social Security ~n.. 
eficiaries and state 'Welfare department thaI paid, 
debtors assistance benefits pending approval of ap
plications for Social Security benefits upon excx:li- , 
lion by debrors of'reimbursement authorizations. 
were assignments creating perfected equitable 1ie~ 
oil behalf of welfare depanments in Social Security. 
benefitS and. as such. liens are immune from t 

<e's avoiding powers under II USCS § 554 
from debtor's aVOiding power:s under II USCS 

. § S22(h); since debtor·credi(or relationship existed 
between parties. debtors' Obligations [0 welfart 
depanmen( are dischargeable under 11 USCS 
§ 727(b).ln re Di.s (1987. BC ED C.J)70 BR 424. 

Chapter 7 debtors may no. proceed under 1 I 

USCS § 522(h) or (I) (0 avoid consensual lien on 

mobUe home since mobile home 'does n<>' raO 
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USCS § 506(d). b«::au .. debtors cannOt strip down 

. "5 and bel;ause of consensual nature Of lien; nor can 
~ within listed types of exempt property under § 522 

lien and b«::aose 'hey lack s.anding. Eakin v Ben· 

debtors avoid lien under § 522(c). whicb they ar· eficial Idaho. Inc. (1993. BC DC Idaho) 156 BR 

._. gut permits them to avoid lien by operation of ·11 59. 

.' 
:{: § 523. Exceptions to discharge 
," (a) A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of this 

title does not discharge an individual debtor from any debt
(1) for a tax or a customs duty-	 . 

(A) of the kind and for the periods specified in section 507(a)(2) or 
507(a)(8) of this title, whether or n'ot a claim for such tax was filed or 
allowed;" . 

· (B)w.ith respect to which a return, if required
(i) was not filed; or 
(ii) was filed after the date on which such return was last due, under 
applicable. law or under any extensiOn, and after two years before the 
date of the filing of the petition; or ' 

(C) with respect to which the debtor made a fraudulent return or will
fully attempted in any manner to evade or defeat such tax; 

(2) for money, property, services, or an extension, renewal, or refinancing 
of credit, to the_extent obtained, by:- _ 

· (A) false pretenses, a false representation, or actual fraud, other'than a 
statement respecting the' debtor's or an insider's financial condition; 
<CB) .l.L~ of a. state:ment_in writing-' ' 

(i) that is materially false;' 
(ii) resp(fCting the debtor's or an insider's financial condition; 
(iii) on which the creditor to whom the debtor is liable for such 
money, property, services, or credit reasonably relied; and 

, (iv) thilt the debtor caused to be made or published with intent to 
. deceive; or . ._ . . . . 

· (C) for purposes of subparagraph (A) of this paragraph, consumer debts, 
"owed to a single creditor and aggregating more than $1,000 for "luxu

ry goods or services" incurred by an individual debtor on or within 60 
'days before the order for relief under this title [II USCS §§ ~O! et seq.j, 
or cash advances aggregating more than $1;000 that are extensions of' 
consumer credit under an open end credit plan obtained by an individ, 

. ual debtor on or within 60 days before the order for relief under this 
title [ll USCS §§ 101 et seq.), are presumed to be nondiscfiargeable; 

.::"Iuxury goods or services" do not include goods or services reasonably 
acquired for the support or maintenance of the debtor or a dependent 
of the debtor; an extension of consumer credit under an open end credit 
plan is to be defined for purposes of this subparagraph as it is defined· 
In the Consumer Credit Protection Act; 
neither listed nor scheduled under section 521(1) Qf this title [II USCS 

(! )J, with the mime, if known to the debtor, of the creditor. to whom 
debt is owed, in time to permit- . . 
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(A) if such debt is not of a kind sp~ified in paragraph (2), (4), or 

, of this subsection, timely filing of a proof of claim, unless such 
had notice or actual knowledge of the case in time for such 
ing; or ' 
(B) if such debt is of a kind specified in paragraph (2), (4), or (6) of 

, subsection, timely filing ,of a 	proof of claim and timely request 
determination of dischargeability oLsuch debt under one of 
paragraphs, unless such creditor had notice oractual knowledge 
case in time for such timely filing and request; 

(4) for fraud or, defalcation while acting in a fiduciary capacity, 

!)lent; or larceny;' '" " 


I 
(5) to a spouse, former 'spouse, or child'of the debtor, for 
maintenance for, or support of such spouse or"child, in" coimection 
separation' agreement, divorce decree or other order of a court 
determination made in accordance with State or territorial 
governmental unit, or property settlement agreement, but not to the 
that-' 

(A) such debt is assigned to another entity, voluntarily, by operation 
law, or otherwise (other tha'n debts assigned pursuant to 
408(a)(3) of the Social Security Act [42 uses § 608(a)(3)], or any 
debt which has been assigned to the Federal Government or to a 

,or.any, political subdivision of-such State); or· ' 
(B) such debt includes a liability designated as alimony; main leI 

or support, unless such liability is actually in the nature of 
maintenance, or support; , 	 " 

(6) for willful and malicioUs injury by the debtor to another entity 
the property of another' entity; 
(7) to the extent such debt is for a fine, penalty, or forfeiture . 
and for the benefit of a governmental unit, and is not compensation 
actual pecuniary loss. other than a tax penalty-:-, 

(A) relating to a tax of a kind not specified in paragraph (1) of 
subsection;' or , 
(B) imposed with respect to a transaction or event that occurred 
th ree years before the date of the filing of the petition; 

(8) for an ,educational benefit overpayment or loan made, 
guaranteed by a governmental unit, or made under any progl 
in whole orin part by a governmental unit or nonprofit institution, 
an obligation to repay funds received as an educational benefit, 
ship or stipend, unlCSS-'

(A) such loan, benefit,scholarship, or stipend overpayment first 
due more than 7 years (exclusive of any applicable suspension 
repayment period) before the date of the filing of the petition; or " 
(B) excepting such debt from discharge under this paragraph 
impose an undue hardship on the debtor and the debtor's depen 

(9) for death or personal injury caused by the debtor's operation ofa 
tor vehicle if such operation was unlawful because the debtor 
intoxicated from using alcohol, a drug, or another substance; 
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was or couid have been listed or scheduled by the debtor.in a 

concerning the debtor under this title ot under, the Bankruptcy 

ich the debtor waived discharge, or was 'denied a discharge, 


727(a)(2), (3), (4), (5), (6), or (7) of this title, or under sec
(3), (4), (6), or (7) of such Act; ,. 

in any final judgment, unreviewable order, or consent order' 
in any court of the United States or of any State, issued 


depoSitory institutions regulatory agency, or contained in 

agreement entered into by the debtor, arising from any act 


defalcation while acting in a fiduCiary capacity committed with 

depository institution or insured credit union; 
ious or reckless failure to fulfill any commitment by the 

Federal depository institutions reguhitory agency to maintain 
of an insured depository institution, except that this paragraph 
{ten,d any such commitment which would otherwise be termi- ~ 
to any act of such agency; or ~ 

payment of an order of restitution issued under title 18, 
Code; 'j
to pay a tax to the United States that would be nondis- < 

pursuant to paragraph (1); . . 
the kind described in paragraph-(5)"that is incurred by the 

the course of a divorce or separation or in connection with a , ..btn(' 
or-ment, divorce decree or other order of a court of record, ef'~"" 

made in, accordance with State or territorial.law by a BtU 
unlCSS-'-	 '~'V" \r..e'fl i

does not have the ability to pay such debt from income v.\,jl'I0l' 
, the debtor not reasonably necessary to be expended for if ,I 

lainrenanee or support of the'debtor or a dependent ,of the debtor 0, 

debtor is engaged in a business, for the, payment of 

necessary for the continuation, preservation. and opera
)usiness; or , . 


ischargilig such debt would result in a benefit to the debtor that 

the detrimental consequences to a spouse, former spouse, or 


the debtor;. ... 

orassessment that beComes due and payable after the order 


a membership association with respect to the debtor'S interest 

unit that has condominium ownership or in a share of a c~ 


corporation, but only if such fee or assessment is pay

period during which~ 


'debtor physically occupied a dwelling unil in the condominium 

'erative project; or 

debtor rented the dwelling unit to a tenant and received pay


the tenant for such period, 

in this paragraph shall except from discharge the debt of a 


a membership association fee or assessment for a period aris

entry of the order for relief in a pending or subsequent bank


case; 
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(17) for a fee imposed by a',court for the filing of a case, motion, com· 
plaint, or appeal, or for other costs and expenses assessed with respect to 
such filing, regardless of an assertion of poverty by the debtor under'sec
tion 1915 (b) or (f) of title 28, or, the debtor's status as a prisoner, as 
defined in section 1915(h) of title 28; or 
(18) owed under State law to a State or municipality that is- . 

(A) in the nature of support, and 
(B) enforceable under part D of title IV Qf the Social Security Act (42 
U.S,c. 601 et seq.): ' 

(b) Notwithstanding subsection (a) of this section, a debt that was excepted 
from discharge under subsection (a)(I), (a)(3), or (a)(8) of this section, under 
section 17a(l), ,17a(3), or 17a(5) of the Bankruptcy Act. under section 439A 
of the Higher Education Act of 1965, or under section. 733(g) of the Public 
Health Service Act in a prior case concerning the debtor under this title or 
under the Bankruptcy Act, is 'dischargeable in a case under this title unless, 
by t~e terms of subsection (a) of this section, such debt is not dischargeable 

, in the case under this title. 

(c)( I r Except as provided in subsection (a)(3)(B) of this section. the debtor 
shall be discharged from a debt of a kirid specified in paragraph (2), (4). 
(6)~of subsection (a) of this section, unless, on request of the credo , 
itor-Io,whom such. debt is,owed,and.afteLnotice and a hearing,t))e .c0E!! _ 
determines such debt to be excepted from discharge under paragraph (2), 
(4), (6),,,,,~), as tlie case may be, of subsection (a)pf this section. 
(2) Paragraph (I) shall not apply in the case of a Federal depository , 
institutions regulatory agency seeking, in, its capacity as conservator. 
receiver, or liquidating agent for an insured depository institution, to re
cover a debt described in subsection (a)(2). (a)(4), (a)(6), or (a)(lI) owed 
to l?uch institution by an institution-affiliated party unless the receiver, 

'conservator, 	or liquidating agent was appointed in time to reasonably 
comply, or for a Federal depository institutions regulatory age.ncy acting 
il! its corporate capacity as a successor to such receiver, conservator, or 
liquidating agent to reasonably comply, with subsection (a)(3)(B) as a ' 
creditor of such institution:affiliated party with respect to such debt. 

(d) If a creditor requests a determination of dischargeability of a consumer 
debt under subsection (a)(2) of this section, and such debt is discharged, the 
court shall grant judgment in favor of the debtor for the costs of. and a rea· 
sonable attorney's fee for, the proceeding if the court finds that the position 

'. 	 of the creditor was not substantially justified, except that the court shall not' 
'award such costs and fees if special circumstances would make the award , 
unjust. ' 

,,(e) Any institution·affiliated party of a [an] insured depository institution 

shall be considered to be acting in a fiduciary capaCity with respect to the 

purposes of subsection (a)(4) or (1). 

(Nov. 6, 1978. P. L. 95·598, Title I, § 101,92 Stat. 2590; Aug. 14, 1979, P. 

L. 	96-56, § 3, 93 Stat. 387; Aug. 13, 1981, P. L. 97·35, Title XXIII, Subtitle 
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A. Ch 2, § 2334(b), 95 Stal. 863; July 10, 1984, P. L. 98·353, Title III, 
Subtitle A, § 307. Subtitle D. § 371, Subtide H. § 454, 98 Stat. 353; 364, 375; 
Oct. 27. 1986, P.·L. 99·554, Title II, SubtitleS B. C; §§257(n), 281, 283(j), 
100 Stat. 3115·3117; Nov. 15, 1990. P. L: 101.581, § 2(a); 104 Stat. 2865; 
Nov. 29. 1990. P. L. 101·647. Title XXV. Subtitle B, §§ 2522(a) Title XXXI" 
§ 3102(akTitle XXXVI. Subtitle B. § 3621,104 Stat. 4866. 4916, 4964; Sept. 
13. 1994, P. L.103-322, Title XXXII, Subtiile I, § 320934, 108 Stat. 2135; 
Oct. 22, 1994; P. L. 103-394. Title II. § 221,Title III, §§ 304(e). (h)(3), 306, 
309. Title V, § 50I(d)(l3). 108 Stat. 4129, 4133, 4134,4135,4137,4145; 
April i6,1996, P. L. 104-134, Title I [Title VIII. § 804(b)], 110 Stai. 1321.· 
74; May 2. 1996, P. L. 104-140. § I(a), 110 Stat. 1327; Aug, 22, 1996, P. L. 
104-193, Title III, Subtitle G, § 374(a). 110 Stat. 2255~) " 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

Prior law and revision: ' 

Legislalive Slqlemenrs 
SeCtion 523(a)(1) represents a compromise between the position taken in 
the House bill and the Senate amendment. Section, 523(a)(2) likewise 
repreSents' a compromise between the position taken in the House bill 

, and the Senate amendment with respect to the false financial statement 
exception to discharge. In order tQ clarify that a ,"renewal of credit'~ 
includes a "refinancing .of credit", explicit reference tQ a refinancing .of 

, credit is made in the preamble to' section 523(a)(2). A renewal of credit 
" 	.or' i-efiriandrig 6f'creait'thal was-obtained'by a false-financial,statement 

within the tenns of Section 523(a)(2) is nondischargeable. HQwever, each 
.of the provisions of section 523(a)(2) must be proved. Thus, under sec- ' 
.tiQn 523(a)(2)(A) a creditor must prove that the debt was obtained by 
false pretenses, a false representation, .or actual fraud, .other than a state· 
ment respecting the debtor's or an insider'S financial condition. Subpara· 
graph (A) is intended to codify current case law e.g., Neal v. Clark, 95 
U.S. 704 (lSS7) [24 L. Ed. 586], which interprets "fraud" to mean actual 

, .or .positive fraud rather than fraud implied in law. Subparagraph (A) is 
mutually exclusive frQm subparagraph (B). Subparagraph (B) pertains tQ 
the so-called false financial statement. In order fQr the debt to be non· 
dischargeable, the creditor must prove that the debt was .obtained by the 
use of a statement in writing (i) that is materially false; (ii) respecting the 
debtor's o'r an insider's financial conditiQn; (iii) on which the creditor to ' 
whom the debtQr is liable for obtaining mQney, property, services, or 
credit reasQnably relied; (iv) that 'the debtQr caused to be made .or 
published with inteill tQ deceive. SectiQn 523(a)(2)(B)(iv) is not intended , 
tQ change from present law since the statement that the debtor causes tQ 
be made or published with the intent to deceive automatically includes a 
statement that the debtor actually makes .or publishes with an intent to 
deceive. SectiQn 523(a)(2)(B) is explained in the House report, Under 
sectiQn 523(a)(2)(B)(i) a discharge is barred .only as to that PQrtiQn of a 
loan with respect to which a false fi_nancial statement is materially.false. 
In many cases, a creditQr is required by state law to refinance exiSting 
credit .on which there has been no default. If the creditor does: not forfeit 
remedies or othelWise rely to his detriment .on a false ,financial statement 
with, respect 1.0 existing credit, then an extension, renewal, .or refinanc· 
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13 trustee appear and be heard at confirmation Kelsey (1980, BC SD Tex) 6 BR 114. 6 BCD 

hearing. as opposed to merely permitting trustee 927, 2 CBCld 1192. 

to appear and be heard. """"use with responsibil. Debtor is not required to atten4 Chapter 13 

ities and duties imposed upon Chapter Dtrus•.., plan confirmation hearing although it is in debt. 


. or's bc:it interests to do so. Re Perskin (1981, BCby § 1302, esp<clally whete Chapter 13 debtor is 
ND Tel) 9 BR 626. 7 BCD 798. 4 CBCld 294. 

enga~ in business in which case trustee has 
Cm:1itor who Hied object!on to confinnation 0(duty to invcstigate and report on any matter that Chapter 13 debtors' plan pursuant to \I Uses 

is relevanc to caSe. trustee is only person who is § 1324 but who failed to appear at conllrnation 
able to oompletcly report to Court on matters hearing to prosecute objection abandoned his 
concerning debtor', affairs; thus. trustee is re~ only remedy under Chapter 13, """".... § 727 is 
qWred to attend confirmation bearing while inapplicable in Chapter 13 case and no grounds 
other parties in interest are not $0 required and for ca.... of action exist under II uses § 1328 
grant in § 1302 is not duplicative of § 1324. Rc for determination of nondisehargeability of debt 

Re Parker (1985. BC ED Va) 49 BR 61. 

. § 1325. Confirmation of plan 

(a) Except as provided in subsection (b), the court shall confinn a plan if
(1) the plan complies with' the provisions of this chapter .[11 uses 
§§ 130 I et seq.] and with the other applicable provisions of this title [11 
uses §§ 101 et seq.]; ... 
(2) any fee, charge, or amount required under chapter 123 of title 28 [28 
uses §§ 1911 et Seq.], or by the plan, to be paid before confinnation,· 
has been paid; . . 
(3) the plan has been proposed in good faith and not by any 

forbidden by law; 

(4) the . value, as of the effective date of the plan, of property to be 
distributed under the plan on account of each· allowed unsecured claim 
is, not less than the amount that would· be paid on such claim if the 
estate of: the debtor were liquidated under chapter 7· of this title [11 
uses §§ 701 et seq.] on such date; . 
(5) with respect to each allowed secured claim provided for by the 

. plan- '.. . , 
(A) the holder of such claim haS accepted the plan; 
(B)(i) the plan provides that the holder of such claim retain the lien 

securing such claim; and . " . 
__(ii) the value,~as of the effective-date' of the plan, of prop-erty to be 

distributed under the plan on account of such claim is not less than 
the allowed.amount of such claim; or· ' 

(C) the debtor surrenders the property securing' such· claim to such 
holder; and ' 

(6) the debtor will be able to make all payments under the plan and' to 
comply with the plan. . 

(b)(l) If the trustee or the holder of an allowed unsecured claim objects to 
the confinnation of the plan, then the court may not approve the plan 
unless, as of the effective date of the plan

(A) the value of the property to be distributed under the plan on 
account of such claim is not less than the· amount of such claim; Qr 
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(B) the plan provides that all of the debtor's projected disposable 
income to be received in the three-year period beginning on the date 

. that .the first payment is due under the plan will be applied to make 
payments under the plan. . 

(2) For purposes of this subsection, "disposable income" means income 
which is received by the debtor and which is not reasonably necessary to 
be expended

(A) for the maintenance or support of the debtor or a dependent of 
the debtor; and. 
(B) if the debtor is engaged in business, for the payment of expendi
tures necessary for the continuation, preservation. and operation of 
such business. . 

(c) After confinnation of a plan, the court may order any entity from 
whom the debtor receives income to pay all or any part of such income to 
the trustee.· . . . , .. 

. (Nov. 6, 1978 •. P.' L. 95-598, Title I. § 101, 92 Stat. 2649; July 10; 1984. P. 
L. 98-353, Title IlI, Subtitle A, § 317. Subtitle H. § 530, 98 Stat. 356, 389; 
Oct. 27, 1986, P. L. 99-554. Title II, Subtitle e. § 283(y), 100 Stat. 3118.) 

HIsrORY;ANCILLARY LAWS AND DIRECfIVES 

Prior law and revision: 
House Judiciary RePort . . . 
The court is required to confinn the plan· if·six requirements are met. 
The plan must comply with the provisions· of chapter 13 and with 
other applicable provisions of the bankruptcy code. Fees and charges 
required under chapter 123 of title 28 to be paid before confinnation 
must have been paid. The plan must have been proposed in good faith, 
and' not by any means forbidden by law. The plan must meet the best 
interest of creditors test with respect to unsecured claims·the value, as 
of the effective date of the plan, of property to be distributed under the 
plan on account' of each unsecured claim must be not less than the 
amount that would have been paid on that claim if the estate of the 
debtor were liquidated under chapter 7 ai of the effective .date of. the 
plan._With ,respect to secured" claims· provide<!. for by the plan, the 
holder of the claim must have accepted the plan. or the debtor must 
either distribute under the plan the value, as of the effective date of the 
plan. to the holder of the claim. property of a value that is not less 

, than the allowed amount of the secured claim. as detennined under 
proposed Ii U.S.C. 506(a), or the debtor must surrender the property 
securing the claim to the holder of the claim. Finally, the debtor must 
be able to make all payment under the plan and to comply with it. 
After confinnation of a plan, the court may order any entity from 
whom the debtor receives income to pay it, or a part of it. to the 
trustee, who will serve as the disbursing agent under section 1326. 
(H. Rept. No. 95·595 to accompany H.R: 8200, 95th Cong., 1st Sess. 
(1977) p. 430.) 

. Senate Judiciary Report . 
The bankruptcy court must confinn a plan if(l) the plan satisfies the 
provisions of chapter 13 and other applicable provisions of title II; {2) 
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Democratic (DurbinlDaschle) Changes ~\Lt\ \ 

For Managen' Amendment on Senate Bankruptcy Bill \,V ~ 

·1. 	 RaIse thresholds in the 707(b) ab1:lse test factor-from ability to repay 20% of.debt to' . 
ability.to repay 35% ofdebt over 3 years. 
• 	 In conference, would agree to make this factor a rebuttable presumption with 

. I 

ability to bring motions against those who meet the test. 
.. 	 In conference or as fall batk, agree to make movement ofmore than $50k from 

exempt to nonexempt assets'a factor under. the 707(b) abuse test. 

2. 	 Allow creditors to bring .707(b) motions against only those who meet the new 707(b) 

abuse test. 


3. 	 Eliminate provision making debt ~ncurred to pay nondischargeable debt 

non dischargeable. 

• 	 In conference or as fall back, would agree to make payment of such debt a factor 

to be considered under the 707(b) abuse test. 

4. 	 Change definition ofdebt incurred 90 days prior to bankruptcy subject to $400 limit from 

debts "not necessary for the support of the debtor orits dependants" back to current 

language which defines luxuries. · 

• 	 Also, if we determine that: all debt incurred for small business purposes (i.e., not 

necessary for the support of the debtor or its dependants") is made 
I . 	 . 

nondischargeable, require lthat small business debt is exempted from the 
provision. 

5. 	 Prohibit coercive reaffirmations ofunsecured debt (or debt secured by personalty, other 

than automopiles) by: 

• 	 requiring the court to make a finding that there is clear and convincing evidence 

that it is in the debtor's best interest to reaffirm Pte debt and would not cause a 
hardship to the debtor or its dependants; 

• 	 prohibiting the reaffirmati~n ofany unsecured debt that includes attorneys fees or 
costs; 

• 	 clarifying that it is a violation of the automatic stay to solicit the reaffirmation of 
unsecured debt or tothrea~en to file a 707(b) abuse motion. 

6. 	 ' Require that creditors provide debtors with up-front and monthly disclosure bfthe tIme 

period over which their debt would amortize if they paid only the minimum payment. 

• 	 Also require that. the "Durbin worksheet" be provided 
• 	 Also require that the monthly statement calculate what payment would be 


necessary to repay the debt in three years. 


7. 	 . Provide debtors with relief from the mandatory deadlines to file back tax returns and 

wage information. if they can demonstrate that they have made bona fide efforts to seek 
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the information 'from the relevant'tax authorities or old employers arid await response 
. from those soUrces. . . 

8. 	 Protections to allow' tenants to haye one opportunity to pay rentafk~rJili~g for 
bankruptcy before the automatic~t~y is:lifted. 

I
I . , , 

,9. 	 Revise provisions conce~ing coqsumer notice ofdebt counseling services. 

10. 	 Other? 
, " 

f?diN (Mr.} ... 1. 
I" 

~"."""""'" 	 . 

fi<~.~~,~.~ .. 

, ,.~~~ .. '.... 

~~11~;V7~ 
~~ ~. . .~ I 	 . 
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Between 1994 and 199.7 ,the number of personal bankruptcy filings in the U.S. rose by 

73%. The 1.35 million fIlings in 1997 repr,esent well over 1% of U.S. households. Delinquency' 

rates on credit cards ha.ve risen almost as sharply. These trends in default. both in bankruptcy and 

delinquency, are particularly surprising iri light of the strong economy over the period. The 

resulting losses to lenders represent a sizeable fraction of the interest payments they collect, 

potentiiilly raising the average cost of credit. , 
There are two leading explanations for these trends. First, the: risk-composition of 

borrowers might have worsened. Under the "risk effect," less creditworthy borrowers obtained 
I 

additional credit in recen~ years, and it is these borrowers WilD accotmted for most of the 

subsequent rise in default. In particular. m?nY illlalySU cite growth in the number of credit card 

offers and in the sizes of credit card lines as the ,most important factors behind the rise in 
• I 

default.' I 
A second !!xp.lanation for these trends is a decline in the social stigma associated with 

default or an increase in kllowledge abottt default.' Under the "stigma effect," people have 

become more willing to default Over time. even controlling for their risk characteristics and other 

economic fundamentalH. Even a relatively small decline in stigma can potentially have large 

cffe<;ts. For example: one study has estimated that between lS-31% of u.s. households cOLLld 
, ' 

benefit. in tenns of thE:i.r current net worth. by 'filing for bankruptcy. If the' declil'1e in stigma 

caused even a small fraction of these households to, file, default rates would substantially 

. increase. 
. . 

It is important to detenninc the relative significance ofthese alternative explanations. For 

example. some poJicy makers have l;ldvocated restricting credit supply in order to improve the 

risk composition of the borrowin." popul1ation. Others have advocated making tl~e terms of 

bankruptcy Jess attractive in order to incr~ase the perceived costs of default. However, it has 

been difficult to ~epaTate the risk an.d
i sti~ma effects empirically. Controlling for risk~ 

compositiol"l requires measures nf credit risk for a large sample of borrowers, inchidins a large 

number of borrowcrs who bave defaulted. None of the traditional governmental surveys of 
I 

houscholds provides such information. 

, 
Sec for example "The Sky is Becoming the Only Limit for Credit C31'd 1J!:ers;' T}J(~ N(<w York Times, AUG!,}, 1998. 

I 

l' 

I 
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This paper uses a Unique new data! set containing 'a panel of several hundred, thousand 
'. , . ',' I· .: ,,' ' .' 

individual credit card accounts froln sevetaJ different credit cardissuers.~The data set is of
I"" , , ' ' , 

unusually high quality. It includes es!i~tia.lly ~veL]'thing that the issue~s know abOut their 
• . ,I , _ , " '. '. • 

, accounts. including information from iildi';'iduals' credit applications, monthly statements, and 

credit bureau reports.' , , , ' , .i, ,',' '. " ',' 
We Use this data to estimate thesize:ofstigJTlS. effect. for both bankruptcy and credit card, 

j , • ., . 

delinquency. We begin with a representative sample of all credit ~ardaccounts in mid-l 995, and 
, ., . I' , 


I 


follow these acco!.mts for eight quillte,rsor until thcy default. Siucethe data includes the 

information that the card issuers tl~emselvefuse to meas~e account risk. we are able to control 

for all aspects of risk-composition that are qbserv~ble by the issuers. The availa.ble risk measures 
'.. ,,' I! ' , 

are quite comprehensive. They include direct observatiollsofthe usage of each card~ like debt 
, • , . ','>.' 

levels, purchase and payment histories, and credit lines, ,as well as the credit risk scores, the 

issuers' ov..n summary of the riskiness ofeach account. Our analysis also controls for economic, 

conditions such as the ]ocal unemployment iate. Any changes in the propensity to default that are 
" ., . . I, . 

not accounted for by changes in risk-.composition or economic fundamentals are due to ~hanges 

in stigma. ' , 
. 1 

. The main finding ,is that even after cori:trolling for risk-composition and other econol'Ilic 

fundamelltals. the propensity to default ,siJruncantly inc~ased between 1995: and ] 997,' Since 
" I. I ',," 

credit card holders with the same risk characteristics became increasingly likely to default over 

time, the risk effect does not explain the incI~ase in 'default rates in' the sample, I~stead. the 

stigma of default appears to have fallen: i ' 

Figures 1 and2~how the estimated effects of changes. in stigma 011 the propensitY to' 
. I .' 

declare bankruptcy and to go delinquent betwee\,' 1995:Q3 and 1997:Q2, ForbankIUptcy, the 
• I '. , • 

stigma effect ~creased the anl1ual probability of filing by about 1 peicenta'ge point oV'4the 
. 1 ' , • . , 

sample period. Ino:thc1 words; a given caidholder at the end of 1997"YBS 1 percentage poiilt 

more likely to declare banleruptcy tban a cardhoider' with identical risk characteristies in 199S , 
" ,I ' "" 

For del~tiency, in Figure 2. a credit card acCOWlt in 1996 and 1997 was .about 4 percentage 

points more likely to go d~linql\ent tbari an acco~Ultwith identical risk ,?haracteristlcs in .1995, 

These magnitudes ar~ ~1\ibstantiB1.'n,ey 'ar~appr~xi~atelY 'as 1arge 'as if the entire Wliverse of 

1 
I 

.', I. '".;" '" ., 

~ [n a ~olT\palilon paper." How 00 Individuals Use dedit tard's7" L.h.€i authors Use the same panel dDTa Set to ~xnminc. 
110w people normally use their credit cards, when th~y do not default.' " . . 

, 

' 

2 

J. 
1 
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Figure 1: Ban'lauptcy 
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Figure 2; Delinquency 
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credit card holders had become one staridard deviation riskier between 1995 and 1997, as 

measured by credit risk scores. 

The estimated magnitudes for the stigma effect account for almost aU of the changes in 

default rates in the sample. In contrast, Challge~ in risk·COlllpositionhave little net effect. Falling 
I . 

unemployment rares and seasoning of card portfolios offset any other worsening in risk· 

composition. In particular, increases in credit lines during the sample period did not raise def-ault 

rates, because issuers concentrated their credit line. increases on less risky cardholders. 

The results in this paper are consjst~nt with the stigma effect. Given the large number of 

. people who could potentially benefit frornii1illg for bankruptcy. even relatively small drops in 

stigma can generate the observed effects on; default. Note that this analysis does not identify what 
; 

caused the estimated change in stigma. Indeed. the stigma and risk effects can be interrelated. It 

is possible that 11 chang~ in. ri~k-compositioh or economic fundmnentals caused a critical mass of 

people to declare bankruptcy. leading to the reduction in stigma that we estimate. Furthermore, 

our analysis does not provide ill forecast abdut the future path ~f stigma.. Nevertheless, if the drop 

in stigma is due to a reduction in social opprobrium· ot to an increase in infonnatioll. it would 

most lik:ely be difficult to reverse_ And if stigma does in tum decrease with the number ofpeople 

thaI have defaul1ed~ future recessions could ratchet up default rates. These ,possibilities might 
. . 

argu@ for legal changes that increase the peiceive4 costs of defau1t~ 

.3 
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11 U.S.C.A. § 707 


IDaTED STATES CODE ANNOTATED 

TITLE ,II. BANKRUPTCY 


CHAPTER 7-LIQUIDATION 

SUBCHAPTER I~OFFICERSAND ADMINISTRATION 


§ 707 Dis'lIissa; :i:iJlt.:.m·~$4lip.o.1W'a!~n·t;~I~f;;fQiiietS:lD~J~·:'jl~!:l?iJ!T(I'·~i;;:;:Jt~it1b'lTffilfielr~!!1~
• ~!\.l'."'I\/"li,.\,\'!t,,~tht:""i:l~~'I;~'.o1~b\:\~ht,tfil;M'111\\\,;I.....\;I:I:!,,.~r,lt..>..!d,\:1~"j\fi:':~~!II.:,!.fi~5~h~m~tJ.('"ll'I:''';'!''·:! 

(a) The court may dismiss a case under this chapter only after,notice and a hearing and only for 
I ' 

cause, including-- , ' .' 

(1) unreasonable delay by the debtor tha~ is prejudicial to creditors; 
, 

(2) nonpayment ofany fees or charges ~uired under chapter 123 of title 28; and 
• • I , 

(3) failure ofthe debtor·in a voluntary case to file, withiD fifteen days or such additional time as the 
court may allow after the filing ofthe petition, commencing such case, the infonnation required by 
paragraph (1) ofsection 521, but only on a motion by the United States trustee. 

~~~UAfter notice and a hearing, ~ court; on its OWft mMion alon a metiOft by the United 
States intstee, eltt ftet at the reqtltst er sttggestion of IlftY 1"afty in interest; may dismiss a 
case filed by an individual debtor'under this chapter whose debts are primarily consumer 

~llIo'''';~l~·lI'll1l,~:c,",\!!J)1·'·'li'i/I~'!'''':''·''''~'':I'.·i~.:;iil<ll1!'''''··'..r,~··ltl·,i'''''··';;;lZ;;;''..·~~'''·· ..'g'r, :~';;:;:!Ii!Ij;~1r\(~' ,~,y.j,-.. '1I:·,,:.r,'·'e"'··"I\I;I~"'~'~.debtS rr)P'" ;"r.~ ri8.,J.4! ."C'l'I;,s:· n.:I' (,"~!l~' N' iSUl;;(""a,,~, 4't,~:.~~.,~ e:r.:,~" J<1 I" '" "~:tlli)i!b(~)l"l.t, ..:.,\,!~!t.".~" 1~;I~.:h:t.lH~ .M::-..·.,!J!,,)o:J~\l~.."'~ ....,.:r..;.;"',mhf!~ti,afUi(:d~(~.lI~ltt\":L!~k U.j,h:t.~,\()'!t(h.l\!l;J((l'" \.! r,.!}tu:M1S.lC. ;::Ct,. ~,;~ • )U.I~"'''·'('J;,.:1..1: 

~~i.l ifit finds that the grantiJ:ig ofrelief~wou1d be aj stibst1!fttit.tl abuse ofthe provisions of 
this chapter. 1here shall be a l'te!'l2ffI:ptioft in £aver ef8nmtiDg tile reliefreqttested by the 
deeter. 

http:stibst1!fttit.tl
http:r,.!}tu:M1S.lC
http:1~;I~.:h:t.lH
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TITLE 11•. BANKRUPTCY 

CHAPTER 7·:'LIQUIDATION 


SUBCHAPTER l-OFFICERS AND ADMINISTRATION 


(a) The court may dismiss a case under tpis chapter o~y after notice and a hearing and only for 
cause, inc1uding- / . , 

(1) wrreasona.ble delay by the debtor thai is prejudicial to creditors; 
. I 

(2) :nonpayment ofany fees or charges r~quir~ under chapter 123 of title 28; . and . 

(3) failure ofilie debtor in a voluntary CftS<? to me, Within fifteen days ~r such additional time as the 
court may allow after the filing ofthe petition commencing such case, the infonnation required by 
paragraph (1).of section 521, but only on ~ motion by the Unit~ Sta~s trustee. 

m~l:After notice and a hearing, the' court, en its Olmm.t'lti01l01' Oll·a ID6ttOll by the unites 
Smtes tnJ:stee, but net at the request or sug~estion: of any party itt iftterest; may dismiss a 
case fJled by an individual debtotunder.this chapter whose debts are primarily consumer 
d bts ~'i~. ';'llI"':~!"!'··"li:l!l.~·"·~"~·· , .''''~''r,I''~m···I''~''!II~·:jIt;;:;,~'""'~'m" . '~m:V:;;l'JII'~'I";;lllri"'''llii~~iJ!l~''~'''rI·I!'!~-:Il·e C'W7~" "I I' ~ 1 Q; ~:'< ~. c'nn·';cO~,:r..'!'; .'1'" ilUJiI:i~~' :~;ih 'i~· '~~:!ff.! ,I" " ~ I .•~ht\,,\t~ m;jl),.,:)C .k'..\:':l(k'" .~ul'I.t.hh!a<.;! ;;1:~L.lll:l!\t,bltf~b.i:Il'l\I\:,~,,!it"'~"I~~I\:1\;i .,l ..r.~u\~~:u.l!;ntl~.h . ~'t."l\f!;!1t!'lIi'Jn!'~I!"~l'lkl'~": M"'.~ \ \(~1, n JI,;; J.t, 

t.l.~l~~ if it finds that the granting ofrelieqwould be aa S'tibs~ abuse ofthe provisions of 
this. chapter. There shaH be 8: prest:tmptiofl tft f9:r+'Of af granting tfte relief reqttestee by the 

. debtor. 
. . 

. 

I . 
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1'1 USCA s 524
11 V.S.C.A. § 524 


'J,, 

UNITED STATES CODE ANNOTATED' 
~. " " " 

.. TITLEl1. BANKRUPTCY 
f t '

CHAPTER 5-CREDlTO~, TIIEDEBTOR, AND THE ESTATE' 
. SUBCHAPTER II--DEBTOR'SDUTIES AND BENEFITS . . . . . . .' 

1 	 § 524. Effect of discharge '. '," 
.',~ 

2 (~) A discharge in a case under this title--: 

i . 	 . ,. I' ,.,'~ , 

3 . (1) voids any judgment at any time obtained, to the extent that sUchjudgmentis a determination 

4 ~fth~ personalliabilitY,ofthedebtorwith!respect to any debt discharged under section 727,944, 

5 1141" 1228, or 1328 of.this· title, whether or not discharge of such debt is waived; '. 


I 
! 	 . ' 

6 (2) operates as an injunction against thecommencemenf or continuation. of an action, tl1e 

7 employment ofprocess; or an act, to col~e~t, recover or offsetan}' such debt as a personal liability 

8 of the debtor, whether or not discharge of~uch debt is waived; and' .. ' . '. 


" 	 . 

, : F 	 .'. 
9 (3) operates as. an irijunctionagainst the commenCtml,ent or continuation'of an, action, the . 


10 ' employment ofproce~s, or an act, to collector recover from, or offset' against, property ofthe debtor· 

11 ofthe kind specified iri section S41(a)(2) ofthis title that is acquired after the commencement oithe 

12 case, onaccountofany allowable community claim, except a community claim that is excepted from 

13 discharge under section 523; 1228(a)(1), or 1328(a)(1) of this title, o'r that would be so excepted,· , 

14 determined In accordance with the provisions of sections 523(c) and S23(d) ofthis title, in'a case' 

15 cOncerning the debtof's spouse commenced on the date of the filing of the petition in the. case 

16 concerning the aebtor, whether or not dis~harge of the debt based on such community claim is 

17 waived., '; 


,I', ' 

18 (b) Subsection (a)(3) of this section does not apply if 

'19 , '(1 )(.A) the debtQr'g spo~e is a debtor in a base under this title, or a bahlaupt or adebtor in a case· 
20 	 . under the Bankruptcy Act, commenced within six years ofthe date ofthe filing ofthe petition in the ' 


, case conceI'Ilipg the debtor; ~d . , , .
21 

22 (B) the court does not grant th~ debtor's spoUse a discharge in such case concerning the debtor's 
23 spouse; or . I'.' 

24 (2)(A) the court would not grant the debtor's spouse a discharge in a case under chapter;' of this 

25 , title concerning such spouse coltlIIlenced 'on the date of the filing of the petition in the case: 

26 concerning the debtor; and ,i ," , 


27 (B) a deten::D.ination that the court would not so grant such discharge is mad~by the bankniptcy 
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court within ilie time andin the manner prbvided for a detelmination under section ~27of this titl~ .' 
of whether a debtor is granted a discharge': 

I 	 . 

. (c ):An agreement between a holderofa c!aim and the debtor, the .conSiderationfor which, in whole 
or in part, is based on a debt that 18 'di~hargeable:in a case under this title is enforceable only to any 
extent enforceable under applicable nonbanIcruptcy law, whether or not discharge of such debt is . . . . ·1· '. 	 . . 
waived, only if-- . '.:' .... 	 . 

. '. .' .' ..... i .' .' " 	 . 
(1) such agreement was made before the granting of the discharge under section 727,1141, 1228, 

or 13~80fthis title; 
. . 	 . 

(2)(A) such agreemellt contains a cle~~d conspicuous statementwhicq. advises the debto~ that .. 
the agreement may be rescinded at any time prior ·to discharge or within sixty days after such 
agreement is filed with,the court, Vf~che\(ef.o'ccurS later, by giving notice ofrescission tothe holder 
of such claim; and . .' . .. :. :'. . . . . . 

..' , 

(B) such agreement contains a clear and conspicuous statement which advises the debtor thatsuch . 
. 	 agreement is not required under this title, upder nonbankruptcy law, or under any agreement not in 
.. aC<?Ordance 'With the provisions ofthis subsection;' " . 

. (3) such agreement has been filed With the court and, ifapplicable, aCcompanied by'a declaration . 
or an affidavit of the attomey that repre~ented the debtor during the course of negotiating an 

. agreeinent uilder this subsection. which st~tes that.:... . . '. 

. , 	 .. 

(A) such agreement represents a fully ~onned and vo]untaryagreement by the debtor; . 

(B) such agreement does not impose an ~due hardship on the debtor or adependent ofthe debtor; 
and . , 

. ,'"' . 
, 

, 
(C) the attorney ful]y advised the debtor,ofthe.tegal effect and consequences of--. 

, 
4 : • ~ 

(i) ~ agreement of the kind speCified in:this subsection;. and 


i 

(li) any default under such an agreement,; 

(4) the debtor has nOt r~scinded such agreC?Jllent at any thne prior to discharge or withixl sixty days 
8.fter such agre~ment is ti~ed with the.co~, whichever occurs later,by giving noticeofiescission 
to the holder of such claim; .. . 

(5) the provisioIis ofsubsectlon (d) of this section have been.complied With; tm:d 
. ".'. 	 . . , 	 . . 

.. (6)(A) in a case concerning an individu81 ~h~waS not represented by an attorney during the coUrse' 
of negotiating an agreement under this sub~ection, the court approves such agreement as-

. 	 ., 

i 
. I 

29 
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.. '> 

. 
I (i) not imposing an undue haIdship on the debtor ora dependent of the debtor; and 

2 (ii) ill the best interest of the debtor. 

3 t: ,(B) Subparagraph (A) shall not' apply to the extent that such debt is ,mlml~!S;m!m~ii~~ 
4 ·:~~\a consumer debt secured by real property-:;~~9:, ' ,

.' . - , 

5 
6 
7, 

8 

9 

10 
11 

, I ' 

12 , (d) In a case concerning an individual. when the cOurt has determined whether to grant or not to 
13 grant a discharge under section 727, 1141.1228, or 1328 ofthis title, the court may hold a hearing 
14 at which the debtor shalJ appear in person.' At any such hearing. the court shall inform the debtor 
15, that a discharge has been granted or the reJon why a discharge has not been granted. Ifa discharge 
16 " has been granted and ifthe debtor desires t9 make an agreement ofthe kind specified in subsection 
17 (c) of this section and was not represented by an attorney during the course of negotiating su,ch ' 
18 agreement, then the court shall hold a heari.J!,.g at which the debtor shall appear in person and at such 
19 hearing the court shall-- ' ,I 

20 '(1) infonn the debtor~-
J , 

21 (A) that such an agreeinentis'not required under this title, under nonbankruptcy law, or tm,der any 
22 agreement not made in accordance with the provisions ofsubsection ( c) ofthis section; and ' 

I 

23 (B) of the legal effect. aAd consequences i,>f-
. . : . . 

24 , (i) an agreement of the kind specified in!subsection (c) of this section; and 

25 " (ii) a default under such an agreement;" ~d ' 

. I 
26 (2) detennine whether the agreement ~that the debtor desires to make complies with the 
27 requirements ofsubsectio~ (c)(6)\~~t(~}~9J. ofthis section, ifthe e6~atiOft fer sueh ilgreemel1t 
28 is base~ ift '."hale or in part Oft f1 eou.swner ~ebtth8t is not see'ttted by real property of the debtel'11~ 
29 a,,~1~m~~1:!

,\;!;t;1M~~~~'~d::!'~':'~\" 
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I (e) Except as provided in subsection (a)(3), of this section, discharge ofa debt ofthe debtor does not 
2 affect the liability ofany other entity on, ~r the property ofany other entity for, such debt. 

, 

3 (1) Nothing contained in subsection (c) or (d) 6fthis section ,prevents 'a debtor from voluntarily' '; 
4 ' ~epaying any' debt. , i 

[Subsection (g) and (h) relate to Chapter 11 plans of'reorganqation and are not relevant]. 

6 II U.s.C.A. § '362 
I. 

I 


7 UNITED STATES CODE ANNOTATED 

8 TITLE 11. BANKRUPTCY 


'9 CHAPTER 3-CASE ADMINISTRATION' 

SUBCHAPTER IV....ADMlNISTRATIVE POWERS 


I 

11 	 § 362. Automatic stay t 

. 	 . ./ 

'12 (a) Except as provided in subsection (b) ofthis section, a petition ftled under sectiori 301,302, or 
13 ,303 ofthis title, oran application filed una.er section 5(a)(3) ofthe Securities Investor Protection Act 
14 of 1970, operates as a stay, applicable to al, entities, of-- , ' ' 

I 

'(1) the' commencement or continuation, ~cludingthe iss~ce or e~ployment of.process,of a 
16 judicial, administrative; or other action orp~oceeding againSt tl;le debtorthat was or could have been 
17 commenced before the commencement ofthe case under 'this title, or to recover a claim against the 
18 'debtorthat arose before the commencement ofthe caSe under this title; " 

j. 
.' ., ! 	 . 

19 (2) the enforcement, againstthe debtor or!ag~ property of the estate, of a judgment obtained 
,before the commencemeIit of the case under this title; '.. ' , . 

.' 	 j'.'~.'. 

21 (3) any act to obtain possession ofproperty:ofthe estate or ofproperty from the estate or to exercise 
22 , ,control over property of the estate; , 

. 	 .'\ 
23 (4) any act to create,perfect, or enfcirceany lien against property of the estate; 

• ' " ' ';" " , .i 

24 	 , (5) any act to create, perfect, or enforce against property ofthe debtor any lien to the extent that 
such lien secures a claim that arose before the commencement of the case, under this title; 

, 	 '" ,," '" . 

,~ 

26 (6) any .act to' collect, assess,or recover a'l?hiim against the debtor that arose: before the 
27 commencement of the Case under this title; . . ' , ' . , . . 

, ' 

28 (7) the setoff<<;Ifany debt owing to the debtor that arose before.the commencement ofthe case under 
29 , this title against any clairt;l against the debt~r; .~ , . 
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(8) the co~enCement or continuation; of a proceeding before the Uruted States' Tax Court 
concerning the debtor; , ' " 

(b) The filing of a petition under section ~017 302. or 303 ,ofthis title. or ofan application under " 
section 5(a)(3) of the Securities Investor Ptotection Actof 1970,does not operate as astay..;-. ' 

I ' , 
I . . .. ' 

(1) under subsection (a) ofthis section, ofthe co:fnrD.encementor continuation ofa criminal action 
or proceeding against the deb~or; .'i 

(2) under subsection (a) ofthis section-
, , 

(A) of the commencement or continuatio~ofan action or proceeding for-& 
• I 

, (i) the establishment ofpaternity; or 

(li) the establishment or 'modification ofkorder for, alimony, maintenance, or s.upport; or 

(B) afthe collection ofalimony,' mainteIlaf-ce; or, support from froperty that is not' property ofthe 
~~ , 

(3) under subsection (a) of thi~ section, of any aCt ,to perfect, or tomaiDtainor continue the 
perfection of, an interest in property to the extentihat the trustee's rights and powers are subject to 
such perfection under section 546(b) ofthis tjtle or to the extent that such act is accomplished within 
the period provided under section. 547(e)(2)(A) ofthis tide;,.' , 

(4) under subsection (a)(l) of this section,;of the commencement or continuation ofan action or 
proceeding by a goveI1l.lliental unit tQ enforce such governmental unit's police or regulatory power; , 

. ~" . , , 

(5) under subsection (aX2) ofthis secti'on. ~fthe enforcement ofajudgment, otherthan'B money 
I 

judgment. obtained in an action or proceeding by a governmental unit fo enforce such governmental 
unit's police or regulatory power; . ;. ", ,. 

(6) under subsection (a) of this section, of; the setoff by a cOIl1Il1oditY brOker, fo~d contract 
merchant, stockbroker, financial institutions', or securities clearing agency ofany mutual debt and 
claim. under or in connection with commodity contracts, as defined in section 761 of this title, 
forward contracts, or securities contracts, as1deflned in section 741 ofthis title, that ~nstitUtes the 
setoffofa claim against the debtor fo~ a margin payment, as defined in section 1 01, 741,'or 761 of 

• i ' • . 

,:' 
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1 this ,title, or settlement payment, as defined in'section 101 or 741 of this title, arising out of 
2 ., coriunodity contracts, forward contracts,. or securities contracts against cash, secUrities, or other 
3 'property held by or due from such comm:odity broker, forward contract merchant; 'stockbroker. 
4 financial institutions, or securities'cleanngagericy to margin, guanmtee, secure, or s,ettle commodity 

contracts, forward contracts, or securities c~ntra:cts; 

6 (7) under'subsect).on (a) of this section, ofthe setoffby a repO:participant, ofany m'utual debt and 
7 claim underor inconnection with repurchase agreements that constitutes the setoffofa claim against 
8- the debtor for a margin payment, as defmed in section 741 or 761 ofthis title, or settlement payment, 
9 as defmed in section 741 ofthis title, arising out ofrepurchase agreements against cash, securities, 

or other property held by or due from such repo participant to'margin, guarantee, seCure or settle 
11 , repurchase agreements; ! ' ' 

'", 

12. (8) under subsection (a) of1;his'section, of the commencement orany action by the Secretary of 
13 Housing'and Urban Development to foreclqse a mortgage or deed oftrust in any case in which the 
14 'mortgage or deed oftiust held by the Secretary is insured or was fonnerly insured under the National 

Housing Act and covers p:r:ope~, or comb'inatioris of property, consisting of five OJ: more liVing 
16 units; 

17 (9) under subsection (a)~ of~ .- , 

18 (A) an audit by a governmental unit to determinetax liability; 

19 (B) the issuance, to the debtor by a governln~ntal unit of a notice of tax deficiency; 

- " -(C) a deman~ for tax returns; or 
I 

21 . (D) the making ofan assessment fot any t£ix and issuance ofa notice and deqJ.and forpayment of 
22 such an assessment (but any tax lien that would otherwise att:achto property ofthe estate by reason 
23 ' of such an assessment shall not take effect uriless such tax is.a debto.fthe debtor that will riot be 
24 ' - discharged in the case and such property or its proceeds are transferred out of the estate to,. or 

otherwise revested in. the debtor). 
.1 

26 (lO)l.Ulder subsection (a) of this section, of any act bya less~r to the debtor under a lease of 
27 nomesidential real property that haS ter~ted ·by the expiration of the stated term, of the lease 
'28. before the commenCement ofor duringa cas,e under this title to obtain possession ofsuch propertY; 

, !. , 

29 (11) tinder subsection (a) ofthissectioD, o'fthe presentment ofa' negotiable instrument at,ld.the . 
giving of notice ofand protesting dishoDorqfsuch an mstrument; 

.31 (12) under subsection (a) of this section, ~fter the eWe which is, 90 days after the fi1~g ofsuch 
32 . petition, ofthe commencement or continuation, and conclusion to the entry offinal judgment. ofan 
33, . action which involves, a debtor subject to reorganization pursuantto chapter 11 ofthis title and which . 

http:under'subsect).on
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1 was brought by th~ SeCretary of Trans~ortation under section 3132; of title 46 (including 
2 distribution of any proceeds of sale) to ~oreclose a preferred ship or fleet mortgage, or a security 
3 interest in or relating to a vessel orvessel un~er construction, held by the Secretary ofTranspOrtation 
4 under section 207 or title Xlof the Merchapt Marine Act, 1936, or under applicable State law; 

I , 

5 ' (13) under subsection (a) of this section,afier the date which is 90 days after the fllingof sUch 
6 . petition, ofthe commencement orc,ontinuationJ and conclusion to the entry offinaljudgment, ofan 
7 action which involves a debtor subject to reorganization pursuant to chapter 11 ofthis title and which 
8 Was brought by the Secretary ofCommerce, under section 31325 of title 46 (including distri.bution 
9 of any pro~s ofsale) to foreclose a preferred 'ship or fleet mortgage in a vessel or a mortgage, 

10 " , deed oftrust, or other security interest in a fiShing facility held by. the Secretary ofCommerce under 
11 ' section 207 or title XI of the Merchant Marine Act, 1936;' , 

12 (14) under subsection (a) of this sectionJ lof any acuonby an accrediting agency regarding the 
13 accreditation status of the debtor as an educational institution; 

14 (15) under subsection (a) of$is sectio~ ~i any action by' a State licensing body regarding the 
15 licensure of the debtor as an educational inStitution; " 

16 (16) under subsection (a) of thi/? section, ofany action by a guaranty agency, as defmed in section 
17: 4350) ofthe Higher Education Act of 1965'or the Secretary ofEducation regarding the eligibility 
18 of the debtor to participat~ in programs authorized under such Act; . 

i 9 ' (17) under subsection (~) ofthis sectionJ oflhesetoffby aswap participant, ofany~utUa1 debtand 
20 ' ,claim under or in connec~onWith any swap agreement that consti~tes the setoffofa cl~ agai~t', 
21 the debtor for any payrne~t due.,from the deptor under or in cOnneCtion with any swap agreement' 
22';, ' againSt any payment due, to the debtor from, the swap, participant-under or incorinection with any 
23 " ,swap agreement or against cash, securities, or other property ofthe debtor held by or. due from such 
24 swap participanttogtiarantee. secure or settle any swapRgre~m~nt; or', " 

, i 

25 (18) under subsection (a) oftile creation or penection ofa statutory lien for aD. ad vatorem property 
, 26 tax lmposed by the District ofColwnbia, or apolitical subdivision ofa State,ifsuch tax comes due 
27 , . after the filing ofthe petition~ , ' , ".' 

28 ' The provisions of paragTaphs (12) and (13) 9f this subsection shall apply with respect' to any such 
29 petition filed on or beforeDecember 31, ) 9~9. ' 

30 [Remaining subsections not relevantI 
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:' DRAFTREAFFIRMA;TION PROVISIONS 

1 SEC. 203. EFFECT OF DISCHARGE. 
, .'j 

2 . (a) Sec,tlo~ 524(c), liile 11. UnitedSiat~s Code, is amended- DRAFT 
,, 

3 (1) in paragraph '(5), by striking "and" at the end; 
. , . 

4 (2) in paragraph (6), by inserting "an unsecured c~nsumer debt or" before "a consumer 
5. 'debt",and by striking the period ar t~~ end and inseNing"; a~!/; and ' , 

6 (3) by adding at the end the following: 
.. I 

7 . ' "(7)in a case concerning an indiv)dudl, ifthe.considerationfor such agreementis based 
8 in whOle orin part on anunsecured:consumer debt, the court, based on clear and 
9 convincing eviden.ce, approves such agreement as 

10 .. (i)not imposing an undue hardship on the ,debtor or a dependent ofthe debtor; 

11 (ii) in th~ hestinterest o/the debtor; ,and 
12 
13 (iii) not requiring the debtor to pay t~e creditor's attorney's fees, expenses 6r other COSIS 

14 , . , relating to the collection oflhe debt~ ~~ , 
, , , 

15 , (b) Section 524(d) 0/title 11, United States Code, is amended by striking paragraph (2) and 
16 , inserting the following: , , . 

, 

17 '~(2) determine whether the, agreemeizt that Ihe debtor desires to make. complies with the 
18 rtqulrements o/subsections (c)(6) and (c) (7) o/this section, as applicable;" ' 

19 (c) Section 524 .... (include language in! current section 203 of the bill] 

20 . SEC. 204 AUTOMATIC STAY. 

, 21 (a) Section' 
. 

362(0) oftitle 11, UniteiStat~s Code, is 
, 

amended 
. , '- , 

, , 
22 (/) inparairaph (8), by striking the period.atthe. end and inserting:",', and~'; and 

" , '. , , > ~ " '" '''' " 

23 

24 "(9) any c,Ommunication by a creditor to a debtor, threatening or otherwise indicating an 
25 intent to file a motion under section 7p7(b) ofthis title; and, :'.> 

. ... 

.', " 

http:eviden.ce
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(lO)'any act to solicit or obtainjrom the debtott:lnagreement 8ubj~cttoapp~ova/ under 
sectton524(c)(7) o/this title.". 'j" - ',: ~ , . ", '," ,., , 

• 'I' • .', " 

3 ' (b) Section 362 (h) .i... [include ianguage in cu'rrent section ,204 oftbe bill] , 
t _~ , 
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CO's WASHINGTON ALERT 08/31/98 i 

BANKRUPTCY BILL'S FATE STILL UNCERTAIN AS SENATE RETURNS. 
*Pulse of Congress/lnsight* 

, 


(NEWS 08/31/98; 59 lines) 

Item Key: 14904 


BANKRUPTCY BILL'S FATE STILL UNCERTAIN AS SENATE RETURNS 

By Lori Nitschke, CO Staff Writer 

As the Senate returns to work this w~ek for the closing push of the 

105th Congress, lobbyists on both sides of a bill to overhaul the 

consumer bankruptcy system will be waiting tensely fQr some signs of the 

measure's fate. ". 


Staff for Majority Leader Trent Lott, R~Miss., said last week that 
. the bill (S1301) sponsored by Chuck Gra~sley, R-Iowa, is tentatively 
scheduled for the floor at the end of thisiweek or the beginning of the 
next, but its prospects remain highly que:stionable. 

A spokesman said Ted Kennedy, D-M~ss., still plans.to attempt to 
attach a minimum wage increase to the bill: Other senators may try to 
add new rules for credit card companies; such as requiring them to more' 
fully disclose how long it would take a cardholder to payoff all debt 
by making minimum payments each month.' And Banking Committee Chairman AI 
D'Amato, R-N.Y., is likely to try to attach his plan to curb fees at 
automated teller machines. 

. , 

These efforts could easily kill an already controversial measure -


the bill would require judges to take into' consideration whether a 

debtor could payoff 20 percent of his unsecured debts, such as credit 

cards, when determining if his debts should be absolved -- and it is not 

clear if Lott is prepared to go through a cloture battle and long floor 

fight. 


Ken Klee of the National Bankruptcy Conference, a group of judges 
and others involved in the bankruptcy system who question many of the 
Senate and House bill provisions, said he still sees' a "45 percent 
chance" that a major change to consumer bankruptcy laws can be enacted 
this year. 

I. 

http:plans.to


But Sam Gerdano, executive director of the American Bankruptcy 
Institute, a non-partisan group of bankruP,cy'officials that has,not ' 
taken a stance on the legislation, is skeptical. "It's going to be 
impossible to get a time agreement" in the Senate, he said. 

Still, Gerdano thinks some bankruptcy legislation will clear this 
year -- most likely a measuJe to reauthorize Chapter 12, the bankruptcy 
system for family farmers. 

A reauthorization of Chapter 12 is included in Grassley's broader 
bill. But if it becomes clear that the broad measure is dead, Gerdano, 
who was Grassley's counsel on the Judiciary Committee from 1985 to 1991, 
said his former boss will do everything in his power to,keep the 
farmer-friendly Chapter 12 program from lapsing, especially in a year 
that has been rough for many farme~s in the Upper Midwest. 

1 
The Senate passed a stand-alone farm pankruptcy bill (S1024) on Oct. 

30, 199~. The House has never acted on that measure but could call it up 
at the last minute if it becomes clear that no other bankruptcy bill 
will clear. 

, 
But passage would not be without drarr'la, Gerdano predicted. "It will 

be an absolutely down to the wire, rescue,-it-on-the-railroad-tracks kind 
of deal," he said, "It's not for the faint of ,heart." 

". 
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(1) calling the analySt/attomay's direct IinelY~u will be connected to voice mail if the analyst does not 
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THE WHITE HOUSE 
I' . ' 

SARAH ROSEN 

SENIOR ADVISOR 


NATIONAL ECONOMIC COUNCIL 

(202) 456-2.223 (Fax) , 


PHONE: ________________~-

FAX: __________-,.---_ 

DATE: _________~__~~-- PAGES TO FOLLOW: _'-:--'_ 

COMMENTS: 

Bankruptcy working group meeting on 'Monday; Au'gust 3ist at 3:00 pm"room 23, . , 
. " ' 

: 

Agenda: (1) Status report on expected Senate floor activity for late the week of 
August 31 • September 4; and {2} pre-clearance review of and comment on draft 
Senate SAP (to be provid~~ on Monday morning). 

Thanks. 

, 


If this fax is incomplete or you need to give cIe~ance information for a meeting, 

please call Sonyia Matthews at ~5,6-5351. Thank you.. 


, 
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DIST~mUnON LIST 

Bankruptcy Working Group' 

Name 	 Fax 

Mark McClellan 622-2633 Treasury Dept. 

Karl Scholz ' 622-0605 Treasury Dept. 

Eric Berg 906-5708 Ofc. Thrift Supervision' 

Bill Magrini ,906-7842 Ofe. Thrift Supervision 

Laurence S. Campbell 482-0325 Commerce 

Eric R. Biel 

", 482-4636 Cqrnmerce 

",t, ".

Melanie Cook 482-4191 ,Commerce 

Pam Gilbert 301-504.0121 c:PSC- Con~. Prod. Safty Cornni. 

Fran Allegra 307.;3904 , Justice Dept. . 
, 
Janet Potts 690-21 i9 	 Dept. of Agriculture ' 

,'j

HHS .,PatriCia Ruggles 	 690-6562 
I 

George Greenberg 401-7321 	 HHS 
, I 

Marcy Wilder 690-7998 	 HHS 
I 

, . '~ ,, Donald Oellerich " 	 690-6562· HHS. 
Arnold Grimdeman . 690-174i 	 USDA 

I 

Paul Weech 205-6802 SBA 

lean Veta, 205-2689 Education .< 


,Shayla Simmons ' 208-76]9 Dept. oflnteri~ 


Robert Weiner 61647 
1 

i .Maria Echaveste 62983 	 OPL 
"Alice M. Veenstra 	 51292 : " Financial Institutions Branch . 
, Doug Elmendorf 56809,j, tEA 
Becky Blank 56947 , CEA 
Audrey i-Iaynes 67311 : .~ . 

Joe Minarik 51198 ' , White House - OMB 
. r 

Roger Ballentine" , 66468 i , White House - Leg. Affairs ' 
~li69l& B.,a1miJt" ~ \L\ia ~ 62878 : '. 	 DPe 
Diana FortUna 	 67431 I, 

) 
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THE WHITE HOUSE 

WAf5H INGTON 

August 6, 1998 

MEMoq; TO t."'ONSUMER FINANCIAL SERVICES WORKING GROUP 

FROM: ARAR ROSEN 
, 	 , 

RE: CONSUMER FINANCIAL SERVICES INITIATIVES 

In 1ate June. I convened the members ofthe Bankruptcy Working Group and other interested parties to create 
a new working group to consider a wide o.rray of policy issues and initiatives related to financial services and 
consumers. The work may prove helpful in a number ofdifferent arenas. For example. there will be 
amendments targeted at credit card practices ofIercdifthe bankruptcy bill is cOnsidered on the Senate floor in 
September. Similarly, in the context of a Financial Modernization legislation mark-up in September, we 
anticipate that consumer privacy amendments may be offered. Senator D'Amato has already offered an A1M 
fee amendment to one bill (which failed) but he has pl~ged to bring the issue back again. Finally, there is 
interest in putting together a package ofconsumer protection initiatives, maybe a consumer financial bill of 
rights, for later this year, and nnot, for use during next February's Consumer Week. which will focus on 
fmancial services. 

'At the last meeting. we decided that it would be best to work in subcommittees on the topics identified below. 
Subcommittee co-chairs volunteered (or were nominated). However, the press of other work delayed 
scheduling ofthese subcommittee meetings. " 

The subcommittees described below will convene at the dates, times and locations described below to get this 
c[fon back in motion. While vacations may make August a difficult time to schedule meetings, the inevitable 
flurry of activities in September makes it imp~tive that we make progress now. 

Please call the contact name and number given'for each subcommittee below to indicate your attendance at 
the meetings noted. Ag<'''D.cies previously identified as interested in each subcommittee are also noted, but all 
interested arc welcome and encouraged to attend each subcommittee. 

I 

privacy - Wednesday~ Au&Ust t 2.1928 at 4:00 p,m" OEOB. room 239 

(Call SOnyia Matthews for clearance at 456-5386.) 


. 	Financial privacy issues were consid~ed in the context of a broader NECworking group on privacy which 
produced recommendations announced by the Vice President last week. However. there is now interest 
among Senate Democrats in advancing a consiuner privacy amendment to the Financial Modernization bill 
when it is marked. up in early September. Wernet to ~cuss a response on Wednesday, August 5th and will 
meet again as noted above to continue the discussion. . 
Co-Chair - Tom Kalil . I 
Others to include: Treasury, Commerce, FTq. OCC, and OTS. 

1 
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Chances to TILA Disclosures --Wednesday, AUlUsl 12. 1998 at 10;00 am.• Main Treasury, room 1104 
(Call Vinnette Gordon at 622-2610 for clearance.) 

We have already decided Illat we would support ~ change to credit card disclosmes to require disclosure of 
the time period over which a loan would be repaid if the minimwn payment is made. There has been 
discussion about whether we could recommend other improvements to ensure that conswners best understand 
the consequences ofthe credit they asswnc. Senator Durbin may propose that all consumers get a worksheet. 
with each new credit card that would help them determine how much credit they can afford to usc. This group 
will explore other such options after consultations with Federal Reserve. 
Co-Chair: Greg Baer~ Treasury' ' 
Others to include: OPC and OCC. 

AIM and Other Service Fees -Thursday. AU~st 13.1998 at 10;00 am. Main Treasury. room 1104 
(Call Vinnettc Gordon at 622-2610 for clear~,) 

This group will explore issues involving ATM and other consumer fees. 

Co-ChaiT: Greg Baer. lreasury ,. 

Others to include: 001, OPC 


CQospmer Edu£3tion/BuIJy Pulpit ---Wednesday. AulUst 12.1998 at 2;00 pm. Main Treasury. roOm 
3454 ' 

(Call Chris Develinat 622-0090 for clearance.} 

This group will explore what we can do legislatively and administratively to enhance consumer understanding 
of the impact ofuse of credit, the senrices they receive and the fees they pay, and their rights. The'benefits of 
and concerns about consumer credit counseling:agencies will be explored. 
L'O-Chair: Mark McClellan, Treasury . 
O~s to include: FTC, DPC 

Enforcement - Meetina to oCCur 3rd week in Aueust 
(Notify Fran Allegra's office at 514-2987 ifyou want to be invited wheh scheduled) 

. This group will explore whether existing laws provide adequate enforcement authority for existing eonsP.m.er 
, protections mvolving financial services. 

Co-Chair: Fran AlIeJJra 
Others to include: OCC and ors. 
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