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EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 


Washington, D.C. 20503-0001 

Tuesday. October 26.1999 

LEGISLATIVE REFERRAL MEMORANDUM 

TO: ,Legislatlv~iaiS n Officer - See Distribution below ' 

FROM: ' ~~;sg en ( r: Assistant Director for Legislative Reference 
OMB CONTACT: 	 Bennie C. Rogers ' 


E-Mail: Bennle_C._Rogers@omb.eop.gov 

PHONE: (202)395-7754 FAX: (202)395-6148 


, SUBJECT: 	 JUSTICE Statement for the Record on HR2437 Justice in Fair Housing 
Enforcement Act of 1999 ~ 

DEADLINE: 	 10:00 AM Wednesday, October 27,1999 , 
its ;U(JAi'Aib.:s:::a: ;: sa,. . , ' in; ;ni.:;:SiS_ .1U.t:M1:: we. j II )WOli;;:." 

In accordance with OMBCircular A-19, OMB requests the views of your agency on the above subject ' 
before advising on its relationship to the program of the President. Please advise us If this item will 
affect direct spending or receipts for purposes of the "Pay-As-You-Go" provisions of Title XIII of 
tho Omnibus Budget Reconciliation Act of 1990. 

COMMENTS; Please review this Justice statement for the record to be given before the House JUdiciary 
Committee on October 28, 1999. 

THIS DEADLINE IS FIRM. IF WE DO NOT HEAR FROM YOU BY THE COMMENT DEADLINE, WE 
WILL ASS,UME THAT YOU HAVE NO OBJECTION. 

DISTRIBUTION LIST 

AGENCIES: 
54-HOUSING & URBAN DEVELOPMENT ~ Mike Moran - (202) 708·1793 
71·National Council on Disability - Andrew Imparato - (202) 272-2112 
16-Architectural and Transportation Barriers Compliance Soard -Kathleen Roy Johnson - (202) 272-5434 

EOP: 

Alan B, Rhinesmith 

Francis S. Redburn 
 David J. Haun 
Susan M. Carr Elizabeth Gore
Robert G. Damus Broderick Johnson 
Lisa Green Lauren K. Gillespie
Joseph F. Lackey Jr. Matthew L Bennett 
Edward W. Correia Janet R. Forsgren
Jonathan M. Young 

AIl!~e~~: JukesJ. Eric Gould 
,-~ ....... ' .-- ~-

Cynthia A Rice 
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DOl Written Statement (to be submitted for the record) 
H.&1437 

In 1988. Co.ogrese enacted legislation promisin8 houa.iftB 0ppol't1.Ulitiea for milliODJ of 
disabled Ame.dCatlS. NlWly constructed mult*'attdly housing wculd. for the first time. be required 
to have foa1ure& that 'Would lllIke this housiog aacesat"ble 10 and uaable by persons with 
disabilities. The acaessibiUty ~ts induded in the Farlr Housmg Am.endmcme Act of 
1988 WQ1 into affcot in 1991. H.R. ~37 would exempt ti~ theac reqt.Jiremen.ta almost all 
xnulti1imlily hou$i!lgblUh since 1991. We oppose this effort to renege 0Jl the civilripts 
prcttotions promind to people with disabilities over a decade aao. 

'. 

Tllc accessibility re~ent. of1.he Fair Housing Amendments Act ware cmacted 'With 
the support of civil ri,sbts groups and inc:Iu$tly, jqclud1ng U10 National A.sliOdationofHatne 
Builders, the National Association ofllaaltarsJ and the Atnerlcan Instltute ofArchitects. The Act 
passed with overwhetm!ag bipartisan SUpPDrt in Congress. 

Through its landmark 1988 legi~atioo, Congress intended to address the "Qonsiatent . 
fallure to design and ~d l10uaing haviQg aeceBsible features. II 134 Cong. !lee. 810544-02 (Aug. 
2, 1922)(Sen. Stafforc1). The statutory proMold a40pted the!). were undf!r~od to be Ilmioimal 
standardall that would 'leliaUnate many ofthe barriers wbicll discriminate against persons with 
disabil~ ill their aUeanpU to obtain equal housing opponunities. II !tIt :Rep. No. 100..711 At 27 
(1988), reprinted in 1988 U.S.C.C.AN. 2173~ 2188~~n89 (House.hport). 

The Fair Housing &;t aecessibUity requirements for multifamily ~usins are very Bimplc) 
baSic,-and reasonablj!. Public and CODlDlOn use portions ofbllilding$, such as lobbiell and laundry . 
rooms. must be acccssibla and usable; ~~ doors ~d hellwaYJI mWit b81ev!!l and wide 
enough for whoslcbnir users; roo1nS must be OD. an aOweasihle route; switches and other coDttols 
must be .reachable; ba.t.brooms and kitchens must be CODfigW"Cd to have maneuvering spaoo f'Of 
wheelchair users; and bathrooms.need to have reinforcemel1ts inside walls to accommodate later 
installation ofgrab bars. 42 U.S.C, §3604(fJ(3)(C). It was untJcrptood that tbese "modest 
requiremmtsll would provide "features which dD not lookunusual" and wbioh wauld "not add 
iignificant additional costs!' (House Report at 18). 

These aceesaibility features are tuDdamemal to people with diSR.bllitiea and their families. 
Failure to meet these requirem~ts has m.em:rt., fOr example. that an individual with nnUtipla 
.cleroais had to drag himselfimo tl2.e bUbrogm beeause the dOorWBS too narrow for his 
wheolc.b.air, Another individual, aI.o with multiple sc1$'oaia, had bar In:Jsband carry her 1n i!lld out 
ofthe bathroom. She was tmabl.e to visi.t other residents becaulle the oonnecting sidawa.1ks were 
tOQ DarrOW for ~wheelchair. Aft ~derJy IlWI. who bad once been able to walk with e. cane but 
then o.ceded to use a walker beca:uae ofhis deteriorating health. was w:uUUe get around his 
apartmcm.t without great diftlcu1ty because the doolWa.ya were too narrow. A woman had to 
carty her dl.ea.bled son around her apartment when he visited on wcckCtlds beeauac the doorways 
were too narrow for his wheelchair. 

- 1 ... 
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IfH.R.. 2431 is enactod, h1mdreds ofthouslUlda ofhousing unitB buUt since 1991 that 
should have included theso minimal a.aceaaible features will be exempt flom. cmforcemcnt. The bill 
provides that those reql.JireintDta wl1I not a.pply to any building constructed since March 13, 1991 
- the effeetivc data oftho accesaihility provilioDa - iln "received a. building permit or othar 
similar approval n-om tho relevlUlt State or local bUilding authorltiea as meeting the requit:emen.ts 
oftb= applioable buildiDg 'code,11 Because there are few, if~. mult.i.&mily buildiD.ss '\\'~ would 
ha.ve been constructed without a buiJd.ing permit, 'tb.e biU eifectively immunizes nom. federal 
enfbroe:m.emt aU JlOt1.OOInpliADt bu.ildinss CODJtructed in thalist eight years. 

H. II 2437 is not properly charBcterized as merely providing a. "safe barbor't for 
"developer, and OWllertJ for certaill buildinp bullt in QO!rlpUanee with the applicable local 
acccs:dbility requircMlents," TesthDony.ofMichae1 T. llosc for the National Association ofHoDll' 
Builden before tl:u!r House Subcommittee on Government Programs and Oversdght Committee on 
Small Business, ruly 21, 1999. The bill m.entions Mtbina about having to meet the accessibltity 
requirenum.ts of any local building code. It exempts all housing that has received a buUding permit 
or other similar approval from local building authorities, rcgardloas of whether that local code 
conioins any ;provisioJ2S mirroring the requirements ofthe federal Fair Housing Act, or for th.a.t 
matter. has any accessibility requirement at all. 

Designers and builders ofmulti.t'amlly bou&ins have had sufticl~t opportunity to learn the 
requirements o£fedtmdlaw. It is signi:flcant that the accessible hoUSing mandMe imposed by the 
Pair HousiJlg Amendmants Act were the last provisions of that Act to tako affect. Indeed. while 
other porti01\S ofthb staf;ute became eifecuve Six months afl:er el1a.ctt:nent, in March 1989, 
CODgteBS provided atcbJtccts 8D.d the COl1Stn1ctiDn industry with an additional two year~, until 
March 1991a to Jearn@out their ObligatioDS regarding tho acceu.ibillty provifJiona. Moreover. 
the statute itself provided a 4csafe--hatbor'1 by stating that eomp.tiance with the requirements oftbe 
American National Standard for bl.llldings providing acce~aibiliiy and ullability for perao~ with 
dblabllities C'ANSI AI17.1 11) would suffioe to satisfy tho requirements ofthe Ar:.t. See 42 U,S.C. 
§ 3604(£)(4).. Additional gujdanoe and "safe harbors" followed, In J\,U'le 1990, prior to the 
effective date of the accesaibility rcquiremente.liUD pUblished proposed guidelines setting forth 
atlllldards for compliance which were leas stringent that those contained in the ANSI standard 
CODgtesi had referenced. The guidclio.es were formally adopted, following public notice IULd 
comment, in MArch 1991. Both the 'National As90ciatio.n ofHome Bwlder, and the American 
Institute ofArchitects were amoDS i coalitjon of organizations whic:h OODmlented on the . 
guidelinos. Those pidc:li:nlla (inctudiui th., 1990 drq:ft.), too, provided the eonstructiQD Industry 
with a !.tam harbor." 

The Pair HOt.1ainS Alnendmcmts Act required BUD to iasue regulations'and to provjde 
teclurical assistance to implement the accessibility requirements ofthe Act. Putsaant to its 
tBebnicalassistJUlQO mandate, HUD issued accessibility guidelines and hM el1gagcd in outreach 
and education efforts with regard to the accessibility requirem.tmts of the Aet almost sinc. the time 
ofwir passage by COJl8TOSII. 

[tNCLVDE SJB:NTENCIlS IN BOLD rr IIUD DOES NOT ISSUE A STATEMENT} III 
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. 
addition to promulgating its acc••JbiUty regilJatiollS IDd guideline&, it lIal subsequently 
publishe.d a comprehensive manuAl dot.Uang and iUultrating the reqnirement! oftheAC1t 
and made avllilable Informational brGehure~ and videos. It bas abo posted infol'JDatioD 
about the Attelsibility requu'emenu OD iU Internet 'Webaite, and BUD education programs 
.reongoing. Other lour~ ofillfonnatioa have been avaU.ble as well Morcovtlr; tlle 
National AsJoaadon of Dome BuDders has produced B. nationwide serios o1,oJDinara, 
wad.,.. a .grant from BUD, dia~lII.iJll tile requirements otUleAct 

Housing provid~ may also look to tho states fer guid$lce. The Act pro'fJidea that if8. 
state or local jurisdiotian ha.s incorporated ~o ita laws the aaceasibility requirements of federiU 
law, compliance wIth such laws ahall be deemed to B8.tlSf}r the federal requiremrmta. 42 U.S.C. 
§3604(f)(S)(A). Both HUn and this Department have \U1dertakcn efforts to cncourage local 
juriBdmtions to maIte hown the requirenlents offederilla.w au.d to adopt provisions wbi.c:.b reflect 
the federal mandate. For instance, in 1997. the Justice Departtnent, BtJD, and a nwnber of&tate 
.ttorncys ge~ wrote to local PcmlittbJg of6.oials au.d urged them to provide notice of the 
design and constN.<;tion provisions ofthe FI1h' Housing Act and to ms.k:e av~nable "BUD 
pe.m.phlet entitled "Architects and BuilderB -- Are You in COJIlpJiance with the Pair Housing Act?" 
More rec.ant1y~ and consistent with 1M directive contained in the House Report (Report No. ],06.. 
2.86) accompanying the PY 2000 HUD appropriation bill. (RR. 2684), we ha.ve been u8istiag 
HUD in its review of nlodel building codcs to determ.iM whether their a.cccasibility provisions are 
consistent with. HfJOts guidelines for accessible housing. These codes are the Intematio.aa1 
Building Code~ the Standard Building Code, the Umorm. Building Code, and Building Officials 
and ,?ode Adulioistratots. Int~tionat. Inc.(BOCA). 

[INCLUDE LANGUAGE IN BOLD IF HUD DOESN'T MAKE.t\ STATEMENT] On 
October 1S1 1'99, IfUD "ill publish ttJ prelhninnry an.lysis of the eodes for public 
comment., A final analysl., with recommClldod revisions to make tbe ecdes consiatent with 
the GuideJioes, will be published In the lI'odel'III Re~tor by tho end oftbis YGaI', in 
accordane.e witb the 4irectivc that BUD tssue tuch a polity statement by D~eember 31, 
19'9.) 

When we have fO\lllQ noncompliance with the accesSibility requirements of the Fair 
Ho\1Sing Act, the responsible l\Tchitects and buUdorshave DOt tried to justifY the deficiencies 
based on provisiCUl8 ofa state or local"accessibHityu Jaw. Indeed, while we have seen buildings 
where both tbb dsaip and construotiou were noncompliant, we have also 'Cell situations where I­
builder limply ignored·theaoceasible features of an a.rohitect'a design plan an4. conversely, whore 
an architect failod to follow an o:wner'a explicit instructions to provide a design that met the Fair 
Housing Act's acceSSibility tequir~t9. ProvidiDg accessible multiA:ali.ly housiDg hall simply 
.not boon a priority far the home building industty . 

Our inveatigatiozss haV8 uncovered deaisn felltUtf.lfi which obviously and fimdauunually 
deny housing to Pt4'solll with disabilities and havo not hwol:fed disputea over minor deviations 
from the statutory mandate. Far ~J we have found builders aftd architects who hAve 
meluded steps - sometimes as many as five - up to the front entrances of their ground floor 
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uoits; doora - including some 'With an openiDg width to aunit bathroom ofonly 22 inches ... 
which are far too narrow for It whcolchair uSGr to maneuver throush; hatbroOIIUl bunt without 
complying with the clear statutory mandate that walls be rciDforccd fot the later installation of 
grab DIU'tI; and kitche.os and bathrooms which ca.ru1Ot be used by parsons who are mobility 
impaired becauJO those roOmEI provide insuBicient space for suc::h persons to m.an.auver around. 

T.lwe bani_ were {oWlet i4 bnDdingJ that WDI'e CODatl'Ucted after 1991 that should have 
been built in compliance Viith ~ acGaaslbllity requirements ofthc Fair Housing Act. H.lt 2437 
would·leave them witrunlt a federal remedy to redress !lie violation ofth.eir rights to equal housing 
opportUnity. We oppose this proposed legialation. . 

TOTAL P.05 
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EX&CUTIVE OFFICE OF THE PRESIDENT ' 
OFFICE OF MANAGEMENT AND BUDGET 

Washington, D.C. 20503~OOO1 

Tuesday, October 28, 1999 

LEGISLATIVE REFERRAL MEMORANDUM 

TO: 	 J~~~:s~t£f li ison Officer - See Distribution below 

FROM: ~o gr (t r) Il.SSIS ant Director for Legislative Reference 
OMS CONTACT: 	 Bennie C. Roger 


E-Mail: Bennie_ C,_Rogers@omb.eop.gov 

PHONE: (202)395-7754 FAX; (202)396-6148 


SUBJECT: 	 HOUSING & URBAN DEVELOPMENT Statement for the Record on HR2437 
Ju&tice In Fair Housing Enforcement Act of 1999 

DEADLINE: 10:00 AM Wednesday. October 21,1999 
'", ..:,,;:2,.611&£)11 ;,;:: "U,£)£)&JIU::: !.Iii )U::SillllT&5SWOU;;a it: a::iJ.i 
In accordance with OMB Circular A-19, OMB requests the views of your agency on the above subject 
before advising on its relationship to the program of the President. Please advi5e us if this item will 
affect direct spending or receipts for purposes of the "Pay-As-You-Go" provisions of ritle XIII of 
the Omnibus Budget Reconciliation Act of 1990. 

COMMENTS: Please review this HUD statement for the record to be given before the House Judiciary 
Committee on October 28.1999. 

THIS DEADLINE IS FIRM. IF WE DO NOT HEAR FROM YOU BY THE COMMENT DEADLINE, WE 

WILL ASSUME THAT YOU HAVE NO OBJECTION. 


DISTRIBUTION LIST 

AGENCIES: 
61-JUSTICE - Robert Raben - (202) 514-2141 
71-National Council on Disability - Andrew Imparato - (202) 272~2112 
is-Architectural and Transportation Barriers Compiiance Board - Kathleen Roy Johnson - (202) 272-5434 

EOP: 

Alan B. Rhinesmith 

Francis S. Redburn Elizabeth Gore 

Susan M. Carr Broderick Johnson 

Robert G. Damus Lauren K. Gillespie 

Lisa Green . Matthew L. Bennett 

Joseph F. Lackey Jr. Janet R. Forsgren 

Edward W. Correia ~a~e~..J.~ Jukes 


. ~" _... ..- ..Jonathan M. Young 

J.Eric Gould 

Cynthia A. Rice 


, David J. Haun 
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HR2437 Justice in Fair Housing Enforcement Act of 1999 
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RESPONSE TO 


LEGISLAilVE REFERRAL 

MEMORANDUM 


If YOllr response to this mquest for views 18 short (e.g., concur/no comment). wo prefer that you respond by 
o-mall or by faxing us this response sh$Gt. If the response Is short and you prefer to call, pleaso call the 
branch-wide IIn8 shown below (NOT the analyst's line) to leave a message with a legislative assistant. 

You may also respond by: 
(1) calling the analyst/attorney's direct line (you will be connocted to voice mall If the analyst does 

not answer); or ' 
(2) sending us a memo or letter 


Please Include tho LRM number shown above, and thQ subject shown balow. 


TO: 	 Bennie C. Rogers Phone: 395-7754 Fax: 395·6148 

Office of Management and Budget 

Branch-Wldo unl (to.l'BlICh legislative assistant); 395·7362 


FROM: 	 I () _~ fJ1 ,. (Dato) 

---t-7C......,d 	 ____~_·_____ (Name)~F+""'-"kb_~---,·_k 
_____DE!O--P~c...-__~___ (A98nCy) 

_____~__~' _-_.~. __~ 1""-'.......__............___ __ ~__ ' (Telophono) 

The following Is the response of our agency to your request for views On tho. abovu-captlDned subject: 

~Concur 

__ No ObJectIon 

___ NO Comment 

~ See proposQd edlt+ on page, _7-___ 
____ Other: _______________ 

-'-__ FAX: RETURN of i pages, attached to this response shoat 

.j. PIs/iF> V\o\-}f 
. 	 ,(~ 
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BUD Written Statement (to be submitted for the record) 
BR1437 

The Department of Housing and Urban Devc:lopment has serious concerns aboutH.R.. 
2437, J'The Justice in Fair Housing Enforcement Act," a bill introduced by Representative Walter 
lones in the House of Representatives on July 1) 1999, and strongly opposes its enactment. 

H.R. 2437 ex.empts from the accessibility requirements of1l1e 1988 Fair Housing Act 
Amendments ("FHAct'') any building that (1) was designed for fI1St occupancy dwing the period 
begi.nnirig March 13, 1991 and ending on the date of enactment oftbis bill; arid (2) received a 
building permit or other similar approval from the relevant State or local building authorities as 
meeting the requirements of the applicable building code. . 

Enactment of the bill would remove from the law provisions which require handicap 
accessible design alld construction for new multi-family buildillgS built for £lrst occupancy after 
March 13, 1991. As a result, arch.1tects, developers and others who failed to design and construct 
multifamily properties in full c.ompliance with the FHAct would be given amnesty for actions 
Congress declared unlawful mote than a decade ago based on the issuance of a local building 
permit. 

The bill's x-eliance on srate and local building permits to protect the rights ofdisabled 
persons is misplaced. Most states and localities do not have building codes that require the 
features ofaccessible desigll in the FHAct. TIle jntent oftbe FRAct was to encourage, but not 
require. stat.e and local governments to include the FHAct' s accessibility provisions in their 
building pennit process. 

On January 23, 1989, the Department published regulations, implementing the FRAct. 
Both the FHAct and the regulations reference the A.J.\lSI Al17.1 standards. On August 2. 1989, 
HUD published a FederaLRegister notice of its intention to publish Fair Housing Accessibility 
Guidelines and solicited early comment from the industry and other interested parties. After 
publication ofpropos.ed Guidelines on June 15. 1990. the Department considered more than 560 
public comments, including those from affected industry partners, before publicatioa of the fioal 
Fair Housina Accessibility Guidelines on Marth 16, 1991. To provide further guidance, on June 
28, 1994, the Department published a Supplernental Notice to the Guidelines in ques.rlon-and­
answer format. and published a design manual ill August, 1996, which furthel' ex.plained 3.nd 
illustrated the 1991 Guidelines. Minor revisions to this manual were made in April, 1998. The 
requirements under the la.w ha.ve not changed since its passage in 19&8, and the Deparanen( has 
never departed from the Fair Housing Accessibility Guidelines publisbed on March 6, 199). 

The Departrhent conducted vigorous education and outreach efforts which included 
planning or participating in more than 150 public seminars, In 1997, HUn abo provided an 
education and outreach grant to the National Association ofHomebuilders Research Center and 
Access Li'ling under the Fair Housing Initiatives Program for seminars on accessibility, The 
Department also worked with the National Conference of States on Building Codes and 
Standards to ensure broad dissemination of information about the FHAct. 

http:propos.ed
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Durin.g 1992 and 1993. the Department provided technical assistance to the model 
. building code organizations in their effort to draft code language that would be consistent with 
the Act's accessibility requirements and the Guidelines. HUD is also a member of the ANSI 
A117 Committee and contributed to the development of the 1992 and 1998 ANSI standards. 
Several of the model building codes have been revised to incorporate accessible design, and the 
Department will provide a report to Congress on our review of four oftbese codes by the end of 
this year. We have asked for public comment on the Department's study comparing the four 
codes and the Fair Housing Act requirements. A public. meeting on the study is scheduled for 
November 10, 1999. . ~ \/-l-Jfh ~~~ 

As a new cenru.ry nears and as this d de ends. we do not need legislation which rolls 
back civi1 rights protections achieved by .' in the prior decade. A "phase-in'" of 
those rights to tlw next century unot appropriate. Aoooperative effort among all parties to 
address mutual concerns through ou.treach and education, rather than through the unnecessary 
restructuring ofan historic civil rights statute, is a better way to approach accessibility issues. 
The Department is a.lrea.dy engaged in this effort, and has committed additional funds to training 
aDd technical assistance programs whi~h will involve the building industry. code officials, 
architects and civil ..rights organizations. .. 

We welcome continued cooperation with the building industry and others as we seek l'lOn· 
legisla.tive approaches to providing more accessible housing for peopk with disabilities. 

TOTRL P.04 
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Bill Summary & Status for the 106th Congress 

NEW SEARCH I HOME I HELP 


H.R.2437 
CS:eONSDR:RepJones;-WafterB~Jf7 (introduced 07/01/99) 
A bill to provide an exception from the enforcement of an accessibility construction requirement of the 
Fair Housing Act for certain buildings constructed in compliance with a local building code. 

All Bill Summary & Status Info (except Bill Text) 


Titles 
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• Detailed Legislative Status 
• Floor/Executive Actions 
• Congressional Record Page References 
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Justice in Fair Housing Enforcement Act of 1999 (Introduced in the House) 

HR2437IH 

I06th CONGRESS 

1st Session 

H. R. 2437 

To provide an exception from the enforcement of an accessibility construction requirement of the Fair 
Housing Act for certain buildings constructed in compliance with a local building code. 

IN THE HOUSE OF REPRESENTATIVES 

July 1,1999 

Mr. JONES ofNorth Carolina introduced the following bill; which was referred to the Committee on the 
Judiciary 

A BILL 

To provide an exception from the enforcement of an accessibility construction requirement ofthe Fair 
Housing Act for certain buildings constructed in compliance with a local building code. 

Be it enacted by the Senate and House ofRepresentatives ofthe United States ofAmerica in 
Congress assembled, 

SECTION 1. SHORT TITLE. 

This Act may be cited as the 'Justice in Fair Housing Enforcement Act of 1999'. 

SEC. 2. EXCEPTION FROM ENFORCEMENT OF CONSTRUCTION 
REQUIREMENT. 

The requirement of section 804(f)(3)(C) of the Fair Housing Act (42 U.S.c. 3604(f)(3)(C» shall . 
not apply with respect to any building that-­

(1) was designed for first occupancy during the period beginning March 13, 1991 and 
ending on the date of the enactment of this Act; and 
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(2) received a building pennit or other similar approval from the relevant State or local 
building authorities as meeting the requirements of the applicable building code. 
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