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Q&A on Supreme Court’s ADA Decisions
10/13/99 -- Revised

What does the Administration think of the decisions made by the Supreme Court
earlier this year on the Americans with Disabilities Act? Does the Administration
plan to take new action in this area?

Earlier this year, the Supreme Court decided a number of important cases which
interpreted the Americans with Disabilities Act (ADA). Two cases, Sutton v. United
Airlines and Murphy v. United Parcel Service, Inc., held that the determination of
whether an individual has a disability should take into account the use of mitigating
measures. Depending on how these decisions are interpreted and applied by the lower
courts, Sutton and Murphy could undermine the goals of the ADA by excluding from the
" Act’s coverage many persons who are discriminated against by employers because of a
physical or mental impairment. The most troubling possibility is that employers could
refuse to hire individuals because of a physical or mental impairment but escape the Act’s
coverage by claiming that the individual does not have a disability because of mitigating
measures.

The Administration will assess the impact of the Sutton and Murphy decisions by
evaluating how they are interpreted and applied by the lower courts. We will also assess
how employers are applying these decisions in their employment policies. In appropriate
cases, the Administration will argue to the courts that Sutton and Murphy should not be
applied to reach unfair results that are inconsistent with the original congressional intent
underlying the Act, We are hopeful that the decisions will not have an adverse impact on
people with disabilities.

Does the Administration currently have plans to propose or support legislation to
clarify the ADA?

No. While the lower courts are clarifying the meaning of these decisions, it would be
premature-to consider legislation.
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Record Type: Record

To: Cynthia A. Rice/OPD/EOP@EOP |
cc: See the distribution list at the bottom of this message
bee:

Subject: Re: REVISED ADA Q&A 5

To be consistent with the ADA, | suggest the initial references to "physical or mental disability" should be
"physical or mental impairment,” per the ongmal draft It's a little circular to say that an employer might

not hire a person because of "disabili isability.” The issue in the ADA, as | see it, is
defining whic constitute a "disability.”

epending on how these decisions are interpreted and applied by the lower courts, Sutton
Murphy could undermine the goals of the ADA by excluding from the Act’s coverage
many persons who are discriminated against by employers because of a physical or
mental impairment. The most troubling possibility is that employers could refuse to
hire individuals because of a physical or mental impairment but escape the Act’s
coverage by claiming that the individual does not have a disability because of -

mitigating measures.
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To: Edward W. Correia/WHO/EOP@EOP
cc: See the distribution list at the bottom of this message
bee:

Subject: REVISED ADA Q8A 8

Hereis the revised Q&A. Liz | am faxing it to you as you requested.

| have pasted it below because I've been having Word problems all day and -- just in case | have a virus --
I'didn't want to send you all a Word document

Q&A on Supreme Court’s ADA Decisions



Q&A on Supremé Court’s ADA Decisions
10/13/99 -- Revised

What does the Administration think of the decisions made by the Supreme Court
earlier this year on the Americans with Disabilities Act? Does the Administration
plan to take new action in this area?

Earlier this year, the Supreme Court decided a number of important cases which
interpreted the Americans with Disabilities Act (ADA). Two cases, Sutton v. United
Airlines and Murphy v. United Parcel Service, Inc., held that the determination of
whether an individual has a disability should take into account the use of mitigating
measures. Depending on how these decisions are interpreted and applied by the lower
courts, Sutton and Murphy could undermine the goals of the ADA by excluding from the
Act’s coverage many persons who are discriminated against by employers because of a
physical or mental impairment. The most troubling possibility is that employers could
refuse to hire individuals because of a physical or mental impairment but escape the Act’s
coverage by claiming that the individual does not have a disability because of mitigating
measures. ‘

The Administration will assess the impact of the Sutton and Murphy decisions by
evaluating how they are interpreted and applied by the lower courts. We will also assess
how employers are applying these decisions in their employment policies. In appropriate
cases, the Administration will argue to the courts that Sutton and Murphy should not be
applied ®gto reach unfair results that are inconsistent with the original congressional
intent underlying the Act. We are hopeful that the decisions will not have an adverse
impact on people with disabilities. ' '

Does the Administration currently have plans to propose or support legislation to
clarify the ADA?

No. While the lower courts are clarifying the meaning of these decisions, it would be
premature to consider legislation. :
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10/08/99 01:22:45 PM

Record Type: Record

To: Lisa M. Brown/OVP@OVP-

cc: See the distribution list at the botiom of this message
Subject: Re: REVISED ADA Q8A F

0K, | give in. However, the answer should not say "while the courts are applying these Supreme
Court cases” because they are going o be applying them through our lifetimes unless they are overruled.
| think you mean something like, "while the courts are clarifying the meaning of these decisions" or
something like that.
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To:  Cynthia A. Rice/OPDIEOP@EOP
cc: See the distribution list at the bottom of this message
bec:

Subject: REVISED ADA Q&A Bh -

This incorporates OVP and EEOC comments. Liz and Ellen 1 will fax a copy to you Eddie are you OK
with this?

10/8 DRAFT - 11:30

Q&A on Supreme Court’s ADA Decisions

Q: What does the Administration think of the decisions made by the Supreme Court
earlier this year on the Americans with Disabilities Act? Does the Administration
plan to take new action in this area?

A: Earlier this year, the Supreme Court decided a number of important cases which
interpreted the Americans with Disabilities Act (ADA). Two cases, Sutton v. United
Airlines and Murphy v. United Parcel Service, Inc., held that the determination of
whether an individual is-disabled has a disability should take into account the use of
mitigating measures. Depending on how these decisions are interpreted and applied by
the lower courts, Sutton and Murphy could undermine the goals of the ADA by
excluding from the Act’s coverage many persons who are discriminated against by
emploxees employers because of a physical or mental disability wnpairment. The most
troubling possibility is that employers could refuse to hire individuals because of a
physical or mental disability impairment but escape the Act’s coverage by claiming that
the individual is-net-disabled does not have a disability because of mitigating
measures.

The Administration will assess the impact of the Sutton and Murphy decisions by
evaluating how they are interpreted and applied by the lower courts. We will also
assess how employers are applying these decisions in the their employment policies. In
appropriate cases, the Administration will argue to the courts that Sutton and Murphy
should not be applied in way-that-reaches to reach unfair results that are inconsistent
with the original congressional intent underlying the Act. We are hopeful that the

decisions will not have an adverse nnpact on d;sabled-emplgye-ss- peo Ele with
dlsablhtles WSS ] he




. disability.

Q:  Does the Administration currently have plans to propose or support legislation to
clarify the ADA? '

A: No. While the lower courts are applying these Supreme Court cases, it would be
premature to consider legislation. ’

Cynthia A. Rice

Cynthia A. Rice ' 10/07/99 05:29:19 PM
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To: Edward W. Correia/ WHO/EOP@EOP

cc: See the distribution list at the bottom of this message

bee: Records Management@EQOP ,
Subject: PLS LOOK AT THIS REVISED Re: Draft Statement on ADA Cases E:ﬂ

dis1007 ada statement.

With the Work Incentive improvement Act heatihg up, we should finalize our answer on the ADA question.
Here are my proposed edits to Eddie’s version (I've put them in the form of Q&A). Can you all respond by
11:00 Friday? Thanks. A

Edward W. Correia

Edward W. Correia

09/16/99 02:43:11 PM

Record Type: Record

To: See the distribution list at the bottom of this message

cc: .
Subject: Draft Statement on ADA Cases

Here's a draft statement for your review and comment.
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To: Edward W. Correia/ WHO/EOP@EOP
cc: See the distribution list at the bottom of this message
bec: ’ : '

Subject: Re: REVISED ADA Q&A -

Eddie - | don't think being timid has anythnng to do with this. | think there are at least two reasons not to
say this. First, we do not have enough information now to decide whether we want a legislative change,
because that decision will require weighing what we might gain in rights for people with disabilities
compared to what we might lose and that will depend on the makeup of Congress at that particular time
and various other factors. Second, if we want to seek legislation at a later date, it is bad strategy for us to
warn our opponents now so they spend two years preparing to fight it. Granted you've softened the
language to say "we'd explore” legislative changes but | think that nuance would be lost in the outside
world. '

Edward W. Correia
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Record Type: Record

To: Cynthia A. Rice/OPD/EOP@EOP

cc: See the distribution list at the bottom of this message
Subject: Re: REVISED ADA Q&A

As for the first answer, I think it's fine except there is a an extra "in" on
line 5 of the second paragraph. As for the second answer, I just don't see why we
shouldn't state what is implicit already. We shouldn't be so timid about what we will have
to do if these decisions prove to be as devastating as we think they might be. We are not
tipping anyone off to the obvious,; and the current answer is just too passive. So, here's
my suggested answer to the second question:

Q_ Does the Administration currently have plans to propose or support leglslatlon to
clarify the ADA?




<A No. While the lower courts are applying these Supreme Court cases, it would be
premature to consider legislation. However, if the decisions undermine the fundamental
goals of the ADA, we will explore other options, including legislative changes to the
ADA's definition of disability.
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10/7 DRAFT

Q&A on Supreme Court’s ADA Decisions

What does the Administration think of the decisions made by the Supreme Court
“earlier this year on the Americans with Disabilities Act? Does the Administration
plan to take new action in this area?

Earlier this year, the Supreme Court decided a number of important cases which
interpreted the Americans with Disabilities Act (ADA). Two cases, Sutton v. United
Airlines and Murphy v. United Parcel Service, Inc., held that the determination of
whether an individual is-disabled has a disability should take into account the use of
mitigating measures. Depending on how these decisions are interpreted and applied by
the lower courts, Sutton and Murphy could undermine the goals of the ADA by excluding
from the Act’s coverage many persons who are discriminated against by employees .
because of a physical or mental impairment. The most troubling possibility is that
employers could refuse to hire individuals because of a physical or mental impairment
but escape the Act’s coverage by claiming that the individual is-net-disabled does not
have a disability because of mitigating measures.

The Administration will assess the impact of the Sutton and Murphy decisions by
evaluating how they are interpreted and applied by the lower courts. We will also assess
how employers are applying these decisions in the employment policies. In appropriate
cases, the Administration will argue to the courts that Sutton and Murphy should not be_

applied in way that reaches unfair results that are inconsistent with the original
congressional intent underlying the Act. We are hopeful that the decisions will not have

an adverse 1mpact on d;sabl.@d-@m{aleyees people w1th d1sab111‘ues Howe:.cs;,—l-f-t-he

Does the Administration plan to propose or support legislation to clarify the ADA?

No. Whlle the lower courts are applying these Supreme Court cases, it would be
premature to conSIder legislation.
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To: See the distribution list at the bottom of this message
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Subject: Draft Statement on ADA Cases

Here's a draft statement for your review and comment.

Statement on ADA Cases.
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DRAFT

Administration Statement
Regarding the Supreme Court’s ADA Decisions

Earlier this year, the Supreme Court decided a number of important cases, which
interpreted the Americans with Disabilities Act. Two cases, Sutton v. United Airlines and
Murphy v. United Parcel Service, Inc., held that the determination of whether an individual is
disabled should take into account the use of mitigating measures. Depending on how these
decisions are interpreted and applied by the lower courts, Sutton and Murphy could undermine
the goals of the ADA by excluding from the Act’s coverage many persons who are discriminated
against by employees because of a‘physical or mental impairment. The most troubling possibility
is that employers could refuse to hire individuals because of a physical or mental impairment but
~ escape the Act’s coverage by clalmmg that the individual is not dlsabled because of mltlgatmg
measures.

The Administration will assess the impact of the Sutton and Murphy decisions by
evaluating how they are interpreted and applied by the lower courts. We will also assess how
employers are applying these decisions in the employment policies. In appropriate cases, the
~ Administration will argue to the courts that Sutton and Murphy should not be applied in way that
reaches unfair results that are inconsistent with the original congressional intent underlying the
Act. We are hopeful that the decisions will not have an adverse impact on disabled employees.
However, if the decisions do undermme the fundamental goals of the ADA, we will explore
other options, including legislative changes to the ADA’s definition of disability.
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July 22, 1999

To: Interested Persons
From: Eddie Correia

I am enclosing a quick analysis by the Department of Justice of the recent Supreme Court
regarding ADA coverage. _
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Record Type: ~ Record

To: See‘ fhe distribution list ét the bottom of this message v o
cc: ‘ ' ‘
Subject: Feature Article

FYL | haven‘t read this article by Andy Imparato yet about the S.C. cases Thought you might be
interested to know what NCD is saying.” :
Forwarded by Jonathan,M Young/\NHO/EOP on 06/28/99 07:52 AM

mquigieﬁ:@n‘cd.gov (Mark S. Quigley)
06/28/99 07:38:20 AM

o
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Record Type: Record

To: - bulletin@ncd.gov

cc: ' . ‘ : .
Subject: Feature Article o i

June 28,1999

Dear Editors:

*In reaction to the U.S. Supreme Court s ruling on their interprgtation
of the definitidn of disability, the National Council on Disability
(NCD) is respectfully submitting the attached 780-word feature
article. It was written by NCD s general.counsel and director of
policy Andy Imparato.

If you publish this aftic!e, please credit Mr. lmp’aréto and the National
Council on Disability.

Thank you. -
Sincerely,
Mark S. Quigley ,

Public Affairs Specialist

Attachment
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Toward an Inclusive Definition of Disability

By Andrew J. Imparato
General Counsel and Director of Policy
Natlonai Council on Di isability
June 28 1999

- As an altorney who has spent my career worklng to promote
policies and laws that expand opportunities for the 54 million’
‘Amencans with disablilities, | am deeply concerned that the U.S.

N Supreme Court totally missed the mark last week in three cases’

- construing the definition of disability in the Americans with
Disabilities Act (ADA). The Supreme Court has left me and millions
of other Americans with significant mental or physical impairments
unprotected against egregious discrimination.

The three cases involved people with poor uncorrected vision,
monocular vision, and hypertension who were challenging
discriminatory employer policies that unfairly excluded them based on

‘their impairments. In deciding that these people fall outside the civil
rights protections of ADA because their conditions are correctable,
our highest court has left many people with treatable conditions like

.. epilepsy, diabetes, and, in my case, bipolar disorder, outside of the
law s protection as well. Anyone who is functioning well with their

disability is now at risk of losing civil rights protections as a result of
the Supreme Court-s miserly constructlon to use Justice Stevens
;charactenzatson in hIS eloquent di d ssent

People with hidden disabilities often are unabie to predict how
an employer coworker, friend, or colleague will react when they learn -
of the disability. In my case, | have had a wide range of experiences.
when | self-identlfy as .a person with bipolar disorder or manic-
depresswe illness. Some people assume that it is something | had in
- the past and that I'am’ better. Some worry that | might go-postal

and treat me with kid gloves. One interviewer raised an unfounded
concern about whether | would know how to conduct myself
o appropnate!y at staff meetmgs .

, My own expenence confirms for me that fears, myths and
stereotypes about people with disabilities are alive and.well in the
* United States. Congress enacted ADA in 1990 to address this
- country s sad history of excluding, paternalistic, degrading treatment
of our citizens with disabilities. In its role of advisor to the Presxient
-and the Congress on public pohcy issues affecting people with
_ disabilities, my employer, the National Council on Disability (NCD), .
drafted ADA to address the many forms of discrimination that occur
. for people with a wide variety of disabilities.


http:Council.on

~ {more)

One of the core findings in-ADA is that disability is a natural
part of the human experience. This is a powerful statement.
Disability " should not be interpreted by the Supreme Court to
exclude the many people whose conditions in their natural state result
in significant impairments in functioning but who can function well with
medication, assistive devices, or other mitigating measures. The: ‘
people who would be left out nonetheless will continue to encounter
bigotry and attitudinal barriers when we are turned down for jObS or
are passed over for promotions.

ADA is about equal opportunity, full participation, equal
access. It is not about hand-outs or special privileges for a select few.
An inclusive definition of disability means extending a good
thing fairness to more people. A narrow definition of disability for
ADA means that civil rights will be' doled out to the deserving few.

Under the decisions last week peop|e bringing ADA claims
will need to emphasize the negative about their impairment and how it
affects them, as if they were applying for disability retirement benefits.
‘The evidence they submit to demonstrate their disability can and will
be used against them when they seek to demonstrate their
~ “qualifications for the position they are seeking. This puts people in a
Catch-22 situation that Congress never intended.

When Congress defined dlsabzhty in ADA, they mtentlonally
used the inclusive, flexible definition that has been in place for many
years under the Rehabilitation Act. The ADA definition includes not
just people with physical or mental impairments that substantially limit
at least one major life activity, but also people with a history of such
" impairments, and people who are regarded by others as havung such
impairments. o

If Congress wanted to limit coverage to people in .
wheelchairs, blind people, and deaf people, they. certainly could have.
Instead, Congress followed the advice of NCD and others and
incorporated an inclusive definition of the protected class that would
reach the many and varied ways that fears, myths, and stereotypes
come into play to unfairly limit people based on their physical or
mental conditions as opposed to their work expenence and proven
‘ abmtses

ADA should be read to pi'otect anyone who is treated unfairly

" because of their physical or mental impairment. Because the Supreme | .

- . Court decided otherwise, equal justice for all now rlngs hollow for

~ . millions of Americans with dlsabnlltles

o
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KAREN SUTTON and KIMBERLY HINTON,
PETITIONERS
UNITED AIR LINES, INC.
No. 97-1943
United States Suéréme Copr;.
Argﬁed April 28, 1999
Decided June 22,: 19§9_
Syllabus [EN*]

FN* The syllabus constitutes no part of the opinion
of the Court but has been prepared by the Reporter
of Decisions for.the convenience of the reader. See
United States v. Detroit Timber & Lumber Co.,
200 U. S 321, 337. )

Petitioners, severely myopic twin sisters, have

uncorrected visual acuity of 20/200 or worse, but

with corrective measures, both function .identically
to individuals without similar ‘impairments. They
applied to respondent, a major commercial airline
carrier, for employment as commercial airline pilots
but were rejected because they did not meet
respondent's minimum requirement of uncorrected
Consequently,
they filed suit under the Americans with Disabilities
Act of 1990 (ADA), which prohibits covered

employers from discriminating against individuals

on the basis of their disabilities. Among other
things, the ADA defines a 'disability’ as 'a physical
or mental impairment that substantially limits one or
more ... major life activities," 42 U. S..C." §
12102(2)(A), or as 'being regarded as having such

. an impairment,' §12102(2)(C). The. District Court

dismissed petitioners' complaint for failure to state a
claim upon which relief could be granted. The court
held that petitioners were not actually disabled under
sibsection (A) of the disability definition because
they could fully correct their visual impairments.

"The court also determined that petitioners were not

'regarded’ by respondent as disabled under
subsection (C) of this definition.
alleged only that respondent regarded them as unable
to satisfy the requirements of a particular job, global
airline pilot. - These allegations were insufficient to
state a claim that petitioners were regarded as

_regulations that,

Petitioners had

' substantially limited in the major life activity of

working.  Employing - similar logic, the Tenth
Circuit affirmed. '

Held: Petitioners have not alleged that they are
‘disabled’ within the ADA's meaning. Pp. 4-21.

(@) No agency has been delegated authority to
interpret the term ‘disability’ as it is used in the
ADA. The EEOC has, nevertheless, issued
among other things, define
‘physical impairment’ to mean '[alny physiological
disorder . . . affecting . . . special senseé organs,'
substantlally limits' to mean '[u]nable to perform a
major life activity that the average person in the
general population can perform,’ and '[m]ajor [l]ife
[a]ctivities [to] mea[n] * functions such as .

working."  Because both parties accept these
regulations as valid, and determining their validity is
not necessary to decide this case, the Court has no
occasion to consider what deference they are due, if

“any. The EEOC and the Justice Department have
+ also issued interpretive guidelines providing that the

determination whether an individual is substantially
limited in a major life activity must be made on a
case by case basis, without regard to mitigating

" measures such as assistive or prosthetic devices.

Although the parties ~dispute the guidelines'
persuasive force, the Court has no need in this case
to demde what deference is due. Pp 4-7.

(b) “ Petitioners have not stated a §12102(2)(A)
claim that they have an actual physical impairment

that substantially limits them in one or more major

life activities. Three separate ADA provisions, read
in ‘concert, lead to the conclusion that the
determination whether an individual is disabled
should be made with reference to measures, such as

‘eyeglasses and contact lenses, that mitigate the -

individual's impairment, and- that the approach
adopted by the agency guidelines is an impermissible
interpretation of the ADA. First, because the phrase

“'substantially limits' appears in subsection (A) in the

present indicative verb form, the language is

_ properly read as requiring that a person be

presently--not  potentially or  hypothetically--
substantially . limited in order to demonstrate a
disability. =~ A ‘'disability' exists only .where an
impairment ‘substantially limits' a  major life.,
activity, not where it 'might,* ‘could,' or 'would! be |
substantially limiting if corrective measures were not
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taken. Second, because subsection (A) requxres that
disabilities be evaluated ‘'with rcspect& 0 an
individual' and be determined based on wpether an
impairment  substantially limits the individual's
"major life activities,' the question whethe'r’i a person
has a disability under the ADA is an individualized
inquiry. See Bragdon v.. Abbott, 524 U\E S. 624,
641-642. The guidelines’ directive that persons be
judged in their uncorrected or unmitigated étate runs
directly counter to this mandated individualized
inquiry. The former would create a systemlfm which
persons would often be treated .as members of a
group having similar impairments, rather, than as
individuals. It could also lead to the anomalous
result that courts and employers could nog‘ consider
any negative side effects suffered by the %zldlvidual
resulting from the use of mitigating measures, even
when those side effects are very severe. Fmally,
and critically, .the Congressxonal ﬁndmg that 43
million Americans have one or more physxcal or
mental disabilities, see §12101(a)(1) reqmres the
conclusion that Congress did not intendto bring
under the ADA's protection all those whose
uncorrected conditions amount to dxsabﬂltles That
group would include more than 160 million people.
Because petitioners allege that with correctwe
measures their vision is 20/20 or better, thcy are not
actually disabled under subsection (A) Pp 7-15.

(c) Petitioners have also failed to allege|properly
that they are ‘'regarded as,' see §12101(2)(C)
having an impairment that substantlally hmns a
major life activity, see §12102(2)(A).

believes that an individual has a sut?}stantially
To support thelr claims,
petitioners  allege that  respondent 'has  an

i
impermissible- vision requirement that is. §based on

" myth and stereotype and that respondent mzstakenly

employer . is free to
‘characteristics or medical conditions that are not

believes that, ‘due to their poor vision, petltloners

. are unable to ‘work as global airline pﬂots and are
thus substantially limited in the major life acuwty of

working.  Creating physical criteria for a job,
without more, does not violate the ADA. The ADA
allows employers to prefer some physical attnbutes
over others, so long as those attributes do not rise to
the level of substantially limiting nnpalrrnents S An
decide that |§ physical

impairments are preferable to others, Just as it is
free to decide that some limiting, |but not

substantially limiting, impairments make mdxvxduals‘

C%enerally, ‘
‘these claims arise when an employer mistakenly

. KENNEDY,

‘concurring  opinion.
dissenting opinion, in which BREYER, J., joined. -«
BREYER, 1., filed a dissenting opinion.

Page 2

less than ideally suited for a job. In addition,
petitioners have not sufficiently alleged that they are
regarded as substantially limited in the major life
activity of working. When the major life activity
under consideration is that of working, the ADA
requires,
significantly reduced. = The EEQC regulatxons
similarly define ‘'substantially limits' to mean
significantly restricted in the ability to perform
either a class of jobs or a broad range of jobs in
various classes as compared to the average person
having comparable training, skills and abilities. The
Court assumes without deciding that work is a major
life activity and that this regulation is reasonable. It
observes, however, that defining ‘major life
activities' to include work has the potential to make
the ADA circular. Assuming work is a major life
activity, the Court finds that petitioners' allegations
are insufficient because the position of global airline
pilot is a single job. Indeed, a number of other

.positions utilizing petitioners' skills, such as regional

pilot and pilot instructor, are available to them. The
Court also rejects petitioners' argument that they
would be substantially limited in their ability to
work if it is assumed that a substantial number of
airlines have vision requirements similar to
respondent's. This argument is flawed because it is
not enough to say that if the otherwise permissible
physical criteria or preferences of a single employer
were imputed to all similar employers one would be

" regarded as substantially limited in the major life
“activity of working only as a result of this

imputation. Rather, an employer's physical criteria
are permissible so long as they do not cause the
employer to make an employment decision based on
an impairment, real or imagined, that it regards as
substantially limiting a major life activity.
Petitioners have not alleged, and cannot
demonstrate, that respondent's vision requirement
reflects a belief that their vision substantially hrmts
them. Pp. 15-21.

130 F. 3d 893, affirmed.

O'CONNOR, J., delivered the opinion of the
Court, in which REHNQUIST, C. J., and SCALIA,
SOUTER,  THOMAS,  and
GINSBURG, II., joined. GINSBURG, J., filed a
'STEVENS, 1., filed a
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ON WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS .FOR THE
TENTH CIRCUIT

JUSTICE O'CONNOR delivered the Oplmon of the
Court.

The Americans with Disabilities Act of 1990 (ADA
or Act), 104 Stat. 328, 42 U. S. C. §12101 et seq.,
prohibits certain employers from discriminating
against individuals on the basis of their disabilities.
See §12112(a). Petitioners challenge the dismissal
of their ADA action for failure to state a claim upon
which relief can be granted. We conclude that the
complaint was properly dismissed. In reaching that
result, we hold that the determination of whether an
individual is disabled should be made with reference

to measures that - mitigate the individual’ s

.impairment, including, in this instance, eyeglasses
and contact lenses. In addition, we hold that

petitioners failed to allege properly that respondent "

'regarded’ them as having a dxsabxllty wnhm the
meaning of the ADA. .

I.

Petitioners' amended complaint was dismissed for
failure to state a claim upon which relief could be
~ granted, See Fed. Rule Civ. Proc. 12(b)(6).
. Accordingly, we ‘accept the allegations contained in

their complaint as true for purposes of this case. .
See Umted States v. Gaubert, 499 U. S. 315, 327 '

(1991). .

Petitioners are .twin sisters, both of whom have
severe myopia. Each petitioner's uncorrected visual
acuity is 20/200 or worse in her right eye and 20/
400 or worse in her left eye, but '[w]ith the use of
corrective lenses, each ... has vision that is 20/20 or
better.' App. 23. Consequently, without corrective
lenses, each ‘effectively cannot see to conduct
numerous activities such as driving a vehicle,
watching television- or shopping in public stores,'
id., at 24, but with corrective measures, such -as
glasses or contact lenses, both 'function identically
to individuals without a similar impairment," ibid.

In 1992, petitioners applied to respondent for -

employment as commercial airline pilots. They met

respondent’s basic age, education, experience, and

FAA certification qualifications. After submitting

their applxcauons for employment both petmoners )

requirement,

. violation of the ADA.

* were invited by respondent to an intérview and to-

flight simulator tests. Both were told during their
interviews, however, that a mistake had been made-
in inviting them to interview because petitioners did
not meet respondent’s minimum vision requirement,
which was uncorrected visual acuity of 20/100 or
better. ., Due to their failure to meet this
petitioners’  interviews  were
terminated, and neither was offered a pilot position.

In light of respondent's ‘proffered' reason for
rejecting them, petitioners filed a charge of
disability discrimination under the ADA with the

‘Equal Employment Opportunity ~Commission

(EEOC).  After receiving a right to sue letter,

. petitioners filed suit in the United States District

Court for the District of Colorado, alleging that
respondent had dlscnmmated against them ‘on the
basis of their disability, or because [respondent]
regarded [petitioners] as havmg a disability' in
App. 26. Specifically,
petitioners alleged that -due to their severe myopia
they actually have a substantially limiting
impairment or are regarded as havmg such an
impairment, see id., at 23-26, and are thus dlsabled
under the Act.

The District Court dismissed petitioners' complaint
for failure to state a claim upon which relief could
be granted. See Civ. A. No. 96-5-121 (Aug. 28,
1996), App. to Pet. for Cert. A-27. Because
petitioners could fully correct their visual
impairments, the court held that they were not
actually substantially. limited in any major life
activity and thus had not stated a claim that they
were disabled within the meaning of the ADA. Id.,

"at A-32 to A-36. The court also determined that

petitioners had not made allegations sufficient to
support their claim that they were 'regarded’ by the
respondent as “having an impairment that
substanfially limits a major_ life activity. Id., at
A-36 to A-37. The court observed that ‘[t]he
statutory reference to a substantial limitation
indicates ... that an employer regards an employee
as handicapped in his or her ability to work by
finding the .employee's impairment to foreclose

"generally the type of employment involved.' Id., at
-A36 t0 A37. But petitioners had alleged only that
~ respondent regarded them as unable to satisfy the

requirements of a particular job, global airline pilot. ..
Consequently, the’ court held that petitioners had not
stated a claim  that they were  regarded as
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substantially limited in the major life activity of
working. Employing similar logic, the Court of
Appeals for the Tenth Circuit affirmed thef District
Court s judgment. 130 F. 3d 893 (199’?)

i
!
i
13

The Tenth Circuit's decision is in tension Wlth the

decisions of other Courts of Appeals. See, e.g.,
Bartlett v. New York State Bd. of Law Exammers
156 F. 3d 321, 329 (CA2 1998) (holdmg self-
accommodations cannot be consuiered when
determining a disability), cert. pendmg, No.
-98-1285; Baert v.-Euclid Beverage L., 149 F. 3d
626, 629-630 (CA7 1998) (holding dlsabllxtles
should be determined without reference to rmtlgatmg
measures); Matczak v. Frankford Cgpdy &
Chocolate Co., 136 F. 3d 933, 937-938 (CA3 1997)
(same); Arnold v. United Parcel Service, Inc 136
F. 3d 854, 859:866 (CAl 1998) (same); ! >see also
Washington v. HCA Health Servs. of Texas Inc.,
152 F. 3d 464, 470-471 (CAS 1998) (holdmg that
only some impairments should be evaluated in their
uncorrected state), cert. pendlng, No. 98- 13,65 We
granted certiorari, 525 U. S."__ (1999), and now

affirm. 3

i !
“The ADA lf)rdhibits discrimination by 1covered
entities, including private employers, | against

qualified individuals with a disability. Speaﬁcaily,
it provides that no covered emplcyer 'shall
* discriminate against a qualified mdmdt,lalI with a
 disability because of the disability of such mdmdual
in regard to job application procedures, th§ hiring,
advancement, or discharge of employees, employee
compensation, job training, and othery terms,
conditions, and privileges of employment.” 42 U.
- S, C. §12112(a);. see also §12111(2) (The term
' covered entity’ means an employer, employment
agency, labor organization, . or jomtE labor-
. management committee'). A quahﬁed mdxvxdual
with a disability’ is identified as 'an mdlvxd?a] ‘with
a disability who, with or without reasonable
accommodation, can perform the essential functlons
of the employment position that such mdmdual
_ holds or desires.’ §12111(8). In tumn, a 'd sablllty
is defined as: |

(A) a physwal or mental nnpalrméant that~

substantially limits one or more of the major life
activities of such-individual; | . i ;
‘(B) a record of such an unpanrment or
"(C) bemg regarded ' as havmg such ‘an

‘the parties,

.public services.

* Transportation

Page ’4

. impairment.’ §12102(2).

Accordingly, to fall within this definition one must
have an actual disability (subsection (A)), have a
record of a disability (subsection (B)), or be
regarded as having one (subsection (C)).

The parties agree that the authority to issue
regulations to implement the Act is split primarily
among three Government agencies. According to
the EEOC has authority to issue
regulations fo carry out the employment provisions
in Title I of the ADA, §§12111-12117, pursuant to §
12116 ('Not later than 1 year after [the date of
enactment of this Act], the Commission shall issue
regulations in an accessible format to carry out this
subchapter in accordance with subchapter II of
chapter 5 of title 5"). The Attorney General is
granted authority to issue regulations with respect to
Title II, subtitle A, §§12131-12134, which relates to
See §12134 (*Not later than 1 year
after [the date of enactment of this Act], the
Attorney General shall promulgate regulations in an
accessible format that implement this part ).
Finally, the Secretary of Transportation has
authority to issue regulations pertaining to the
transportation provisions of Titles II and III. See §
12149(a) ('Not later than 1 year after [the date of
enactment of this Act], the Secretary of
shall issue regulations, in an
accessible format, necessary for carrying out this
subpart (other than section 12143 of this title)'); §
12164 (substantially same);

Secretary shall issue final regulations to carry out
this section '). See also §12204 (granting authority

“to the -Architectural and Transportation Barriers

Compliance Board to issue minimum guidelines to
supplement the existing Minimum Guidelines and
Requirements for Accessible Design). Moreover,
each of these agencies is authorized to offer

"-technical assistance regarding the provisions they
" administer. See §12206(c)(1) ('Each Federal agency

that has responsibility under paragraph (2) for
implementing this chapter -may’ render -technical
assistance to individuals and institutions that have
rights or duties under the respective subchapter or

- subchapters of this chapter for. which such agency

has responsibility*).

No agency, however has been given  authority to

i
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(substantially same); §12143(b) ('Not later than one
_year after [the date of enactment of this Act], the
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issue _regulanons ’ 1mplementmg the generally; '

applicable provisions of the ADA, see §§

12101-12102, which fall outside Titles I-V. Most .
notably, no agency has been delegated authority to =
. §12102(2).
JUSTICE . BREYER'S contrary, imaginative

intérpretation of the Act's delegation provisions, see °

"interpret -the term - 'disability.’

post, at 1- 2 (dlssemmg opinion); is belied by the

tetms and structure of the ADA. The EEOC has, -
nonetheless, issued regulations to provide additional’ =~
guidance regarding the proper interpretation of this -~
term. After restating the definition of disability

given in the statute, see 29 CFR §1630.2(g) (1998),
the EEOC regulations define the three elements of

* disability: (1) 'physical or mental impairment,' (2) - .

‘substantially limits,"- and (3) ‘major life activities."
See id., at §§1630.2(h)-(j). Under the regulations, a

‘physical impairment’ includes ‘[a]ny physiological '

disorder, or condition, cosmetic d;sfiguremcnt or
anatomical loss: affecting -one. or. more of the
-following body systems: . neurological,
musculoskeletal, special sénse organs, respiratory
(including - speech  organs),  cardiovascular,

reproductive, digestive, genito- urinary, hemic and - -

lymphatic, skin, and endocrine §1630. 2(h)(1)

The term ‘substantially limits' means, among other -

things, "[u]nable to perform a major life activity that

the average person in the general population can
perform;' -or “‘[slignificantly restricted as- to the:® |
condition, mianneror duration -under which an
individual can perform a particulaf “major life -
activity as compared to the condmon, ‘manner, or..
duration under which the - average .person in ‘the -’

general population can perform. that same major hfe

‘activity.'  §1630.2(). Finally,  ‘[mlajor. [life

" [alctivities means’ functions ‘such as’ cafing for

- " oneself, performing manual tasks, walking, seeing, "
- hearing, speaking, breathing, ‘learning,- and -
- working.' §1630.2(1). Because’ both parties accept .
these regulationsas valid; and determmmg their. - ';.,f’ -
validity is not necessary to decide this case, we have S
no.occasion to consider what deference they are due, ' °

if anj,ir

The agencies have also issued interpretive’
guidelines to aid in the unplementatlon of their -
For instance, at the time that it.-
promulgated the above regulations, the EEOC issued

an 'Interpretive ‘Guidance,' which provides that =
'[tlhe determination of whether .an individual is & -
substantially limited in a major lifé actiVity’ must be =

regulations.

made on a case by case basxs, wnhout regard to

Page 5

h mitigating measures such as medxcmes or- a531st1ve

or prosthetic devices." 29 CFR pt. 1630, App. §

© 1630.2() (1998) (describing § 1630.2()), The
. Department of Justice has issued a similar guideline.
See 28 CFR pt. 35, App. A, §35.104 ('The question

of whether a person has a disability should be

assessed w1thout regard to the -availability. of

mitigating -measures, such as  reasonable
modification or auxiliary aids and-services'); pt. 36,
App. B, §36.104 (same). Although the pdrdes
dispute the persuasive force of these interpretive

guidelines, we have no need in this case to dec1de o

what deference is due
11 L

With this statutory and regulatory framework in

-~ mind, we turn first to -the .question whether

petitioners have ‘stated a clalm under subsection (A)

‘of the disability. definition, that is, whether. they

have-alleged that they possess a physical impdirment
that substantially limits them.in one or more major
life- activities. See 42 U. S:. C. §12102Q2)(A).
Because petitioners allege that. with . corrective

measures their vision ‘'is 20/20 or.better," see App.
123, they are not actually disabled within the meanmg .
. of the Act if the 'disability’ détermination is made .

with reference to these measures. »‘Conseque_ntly,
with " respect to subsection (A} of the disability -

~definition, our decision turns on Whethei disability is
. to be determined with or wuhout reference to

COI‘I‘CCHVB measyres.

‘Petltxoners maintain that whether an nnpalrment is

substantially.-limiting should be determmed without
regard to -corrective measures. ' They argue that,
because the ADA does not directly address  the
questxon at hand, the Court should defer to the
agency interpretations of the statute, which -are
embodied in.the agency guidelines issued by the

EEOC and the Department of Justice. These - -
_ guidelines specifically direct that the determination’

of whether.an individual is substantially limited in a

.. major_ life:. actmty be - made- without regard to
- mitigating measures. See 29’ CFR pt. 1630, App. §

1630.2(); 28 CFR pt. 35, App. A, §35 104 (1998)’

28 CER pt. 36, App B, §36.104.

»

Respondent in turn mamtams that an impairment -

. ‘doesnot substantially hrmt a'major life activity if it~
. is cerrected It argues that - the Court should. not

defer to the -agency guldelmes cxted by petmoners
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‘because the guidelines conflict with the plam' 1

meaning of the. ADA. The phrase substantlally
limits one or more major life activities,’
respondemi argues,

presently exist. - Moreover,

disregarding mitigating measures taken‘ by an-
individual defies the statutory .command to, examine -

the effect of the impairment on ' the m[ajor life
activities ‘of such individual.'- And even if the
statute is ambiguous, respondent claims, the
’ guldelmes directive to ignore mitigating méasures is
" not reasonable, and thus this Court should ot defer
ot .

'We conclude that respondent is correct[ that- the " - §
approach adopted by the agency gmdelmes-—that C
persons are to .be evaluated in their hypothencal A

"uncorrected state--is an unperrmssrble mterpretatron

o of the ADA. Looking at the Act as a whole, it is .

. apparent- that if a person is takmg me?‘sures to
correct for, or mitigate, a physical or- mental
impairment; the effects of those. measqres--both
positive and négative—-mustibe taken int(‘é account
. whien judging whether that person is substanually
 limited’ in a major life” activity and thus {’dlsabled’
,under the Act. The dissent relies on the legrslatlve
hlstory of the ADA for the contrary proposmon that
‘md1v1duals should be examined in their uncorrected
~state. See post, at 10-18 (opinion of STEVENS 1)

. Because - we decide. that,” by. its terms, the ADA

~ cannot be read in this manner, we have nolreason to
consider. the ADA ] leglslatxve hlstory ‘[

©od
-
1

Three separate prov:sxons of the ADA' “read in

) iconcert lead us to this ¢conclusion. " The Act deﬁnes‘

’dlsablhty as 'a physical or mental- impairment

= that substantlally limits one or more of the fmajor life

. activities' of .an individual. §12102(2)(A)

(émphasis added). Because the phrase su;l':stantlally

.- limits* appears in the Act-in the present; md1cat1ve4ij .
" - verb form, we think the language is properly read as..- .

- requiring that a person be presently--not fpotennally
~ or hypothetically--substantially limited in order to

. demonstrate a dxsabxlxty A 'disability' éxrsts only

. where an unpalrment ‘substantially lumts a major
- ¢ life activity, not where it 'might,’
'would' - be _substantially limiting if Jirmtlgatmg

. Ineasures were not. taken. A person whose physical

- or ‘mental impairment is corrected by medxcatlon or

“other measures does not have an unpamncnt that . -
presently 'substantially limits' - a_major llfe activity. .

'To be sure, a person whose™ physical i'éor mental

explams, . '
requires that the substantial limitations actially and -~

* impairment substantially limits the
- activities of such individual.'
~ whether a’person has a disability under the ADA is

- activities.

could or - -
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impéirmentri's corrected by mitigating measures still
has ..an impairment, but if the impairment is

- "corrected it does not 'substantially limift}’ a major

life activity.

" The définition of disability also’ requires that

disabilities be evaluated ‘'with respect to. an
individual' "and "be determined based on whether an
"major life
§12102(2). Thus,

an individualized inquiry. See Bragdon v. Abbott,
524 U. S. 624, (1998) (declining to consider

-whether HIV infection is a per se disability under
‘the ADA); 29 CFR pt. 1630, App. §1630.2(j) ('The

detemunatxon of whether an individual has a

disability is' not necessarily based on the name or
diagnosis of the impairment the person has, but -
rather on the effect of that impairment on the life of ‘

the individual').

"I‘he agency. guideline's" directive that persons be

judged in their uncorrected or unmitigated state runs
directly counter to the individualized inquiry

‘mandated by the ADA. The agency approach would

often require courts and employers to speculate

‘about a person's condition and . would, in many

cases, force them to make a disability determination

- based on -general information about how an

uncorrected impairment usually affects individuals,
rather than on the.individual's actual condition. For
instance, under. this view, courts would almost
certainly find all dlabencs to"be disabled, because if

_ they failed to" monitor their blood sugar levels and
*.administer msulm, they would almost certainly be

substantially " limited in one or more major life

-the guidelines approach™ would -

similar impairments, rather than as individuals.
This is contrary to both the letter and the spmt of

‘ the ADA.

The guldelines approach could also lead to the
anomalous result- that in determining whether an

- individual is dlsabled courts and employers could |
- not consider any negative side effects suffered by an-
_individual : resultmg from the use of mmgatmg
measures, even when those 51de effects are very A
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"A diabetic 'whose illness does not impair =~
- his .or her daily activities would therefore be

~ considered disabled simply because he or she has .
- diabetes.  Thus, -
" create a-system in “which persons often must be
. treated as members of a group of people with
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. severe. Seewe.g., Johnson, Antipsychotics: - Pros

and Cons of Antipsychotics, RN (Aug. 1997)
(noting that antipsychotic drugs can cause a variety
of adverse effects, including neuroleptic malignant
syndrome and painful seizures); Liver Risk Warning

" Added to Parkinson's Drug, FDA Consumer (Mar.

1, 1999) (warning that a drug for treating

Parkinson's disease can cause liver damage); Curry

& Kulling, Newer Antiepileptic Drugs, American
Family Physician (Feb. 1, 1998) (cataloging serious
~ negative side effects of new antiepileptic drugs).

This result is also inconsistent . .with the
individualized approach of the ADA.

Finally, and critically, findings enacted as part of

the ADA require the conclusion that Congress did -
not intend to bring under the statute's protection all -

those whose uncorrected conditions amount to

disabilities. Congress found that 'some 43,000,000 =

Americans have one or more physical or mental
‘disabilities, and this. number is increasing as the
population. as a whole is growing. older.' . §
12101(a}(1). This figure is inconsistent with the
definition of disability pressed by petitioners. *

Although the exact source- of the 43 million figure

-is not clear, the correspondmg finding in the 1988

precursor to the ADA was drawn directly from a -

report prepared by the National Council on
Disability. - See Burgdorf, The Americans with
" Disabilities Act: Analysis and Implications of a
Second- Generation Civil Rights Statute, 26 Harv.

Civ. Rights-Civ. Lib. L. Rev. 413, 434, n. 117 -

(1991) (reporting, in an article authored by the
drafter of the original ADA bill introduced in
Congress in 1988, that the report was the source for
a figure of 36 million disabléd persons quoted in the
versions of the bill introduced in 1988). That report
detailed the difficulty of estimating the number of
disabled persons due to varying - operational
definitions of disability. ‘National Council on

Disability, Toward Independence 10 (1986). It

‘explained that the estimates of the number of

disabled Americans ranged from an overinclusive.

160 million under a “health conditions approach,’
. which looks at all conditions that impair. the health

or normal functional abilities of an individual, to an
underinclusive 22.7 ‘million under a ‘work disability -
-approach,’ which® focuses on individuals’ reported:

ability-to work. Id., at 10-11. It noted that.'a figure
of 35 or 36 million [was] the most commonly quoted
~estimate.” Id., at 10. “~The 36 million- number

%
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included in the 1988 bill's findings  thus clearly

‘reflects an approach to defining disabilities that is
- closer to the work - disabilities’ approach than the

health conditions approach.

This background .also proyides some clues to the
likely source of the figure in the findings of the 1990
Act.  Roughly two years after issuing its 1986
report, the National Council on Disability issued an
updated " report. =~ See On the Threshold of
Independence (1988) This 1988 report seitled on a

‘more concrete definition of disability. It stated that

37.3 million individuals have 'difficulty performing
one or more basic physical activities," including

'seeing, hearing, speaking, walking, using stairs,

lifting or carrying, getting around outside, getting
around inside, and getting into or out of bed.” Id.,
at 19. The study from which it drew this data took
an explicitly functional approach to evaluating
disabilities. See U. S. Dept. of Comnerce, Bureau
of . Census, Disability, Functional Limitation, and
Health Insurance Coverage: 1984/85, p. 2 (1986).

- It measured 37.3 million persons with-a 'functional

limitation' on performing certain basic 'activities
when using, as_ the questionnaire put it, 'special
aids," such as glasses or hearing. aids, if the person
usually used such aids. Id., at 1, 47. The number

* of disabled provided by the study and adopted in the

1988  teport, however, includes  only

_noninstitutionalized persons with physical disabilities
.~ who are over age 15. The 5.7 million gap between

the 43 million figure in the ADA's findings and the

.37.3 million figure in the report can thus probably .
" be explained as an effort to include in the findings

those who were excluded from the National Council
figure. See, e.g., National Institute on D1sab;11ty

" and Rehabilitation Research, Data on Disability:

from the National Health Interview Survey 1983-

. 1985, pp. 61-62 (1988) (finding approxunately

943,000 noninstitutionalized persons with an activity
limitation due to mental illness;. . 947,000

noninstitutionalized persons with an  activity

limitation due to ‘mental retardation; 1,900,000

* noninstitutionalized persons under 18 with an -
., activity limitation); U. S. Dept. of Commerce,

Bureau of ‘the Census, Statistical Abstract of the
United States 106 (1989) (Table 168) (finding
1,553,000 resident patients in nursing and related
caré facilities (excluding hospxtal- based - nursing
homes) in 1986) : :

Regardless of its exact source, however, the 43

_ Copr. © West 1999 No Claim to Orig. U.S. Govt. Works
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miillion ﬁgure reflects an ‘understanding that those

whose - impairments are largely correéted by

medication or other devices are not ‘dlsableld’ within
the meaning of the ADA. The estimate is consxstem

with the numbers produced by studies performed '

during this same time period that took a similar
functional approach to determining d1sab111ty For
instance, Mathematica Policy Research Inc.,
drawing on data from the National Center for Health
Statxstlcs, issued an éstimate of approxunately 31.4
million civilian noninstitutionalized persons with
‘chronic activity limitation status' in 1979” Digest
of Data on Persons with Disabilities 25 (1984) The
1989 Statistical Abstract offered the same est:mate
based on the same data, as well as’an estimate of

327 million nonmstxtuuonalxzed persons with:

‘activity limitation' in 1985. Statistical Abstract
supra, at 115 (Table 184). In both cases, individuals
with ‘activity limitations’' were those who, ! relative
to their age-sex group could not conduclt 'usual’
activities: e.g., attending preschool, kecpmg house,
or living mdependently See National Center for

Health Statistics, U. S. Dept. of Health and Human

Services, Vital and Health Statistics, ;f Current’
Estimates from the National Health Interview
Survey, 1989, Series 10, pp. 7-8 (1990). |

b
By contrast, nonfunctional approaches to fdeﬁning
disability- produce significantly larger numbers. As
poted above, the. 1986. National- Cou&xcﬂ on

‘ Dlsabxhty report estimated that there were over 160

million disabled under the ‘health condxtxons

approach.” Toward Independence, supra, at 10; see
also Mathematica Policy Research, supra, at 3

(arriving at similar estimate based on same Census
_ Bureau data). Indeed, the number of peogple with
vision impairments alone is 100 milhon See
National Advisory Eye Council, U. S. Pept of
Health and Human . Services, Vision Reseaxch*—A
National Plan: 1999-2003, p. 7 (1998) ()E’[M]ore

N than 100 ‘million people need corrective lenscs to see

properly) ‘It is estimated that more ;than 28

million Americans have impaired hearing."{National -

Institutes of Health, National Strategic Research
Plan: Hearmg and Hearing Impairment v (1996).
And there were approximately 50 million people

with high blood pressure (hypértension). || Tindall, "

Stalking a Silent Killer; Hypertension, Bu‘ iness &

Health. 37 (August 1998). ('Some 50¢ million

Americans have hlgh blood pressure'). | :

' Betause it is included in the ADA's éfxt; the
. . |

fmdmg that 43 million individuals are disabled gives -
content to the ADA's terms, specifically the term
"disability.” Had Congress intended to include all
persons with corrected physical limitations among
those covered by the Act, it undoubtedly would have
cited a much higher number of disabled persons in
the findings. That it did not is evidence that the
ADA's coverage is restricted to only those whose
impairments are not - mitigated by corrective
measures. - : ' -

The dissents suggest that viewing individuals in
their corrected state will exclude from the definition

‘of ‘disab[led]’ those who use prosthetic limbs, see

post, at 3-4 (opinion of STEVENS, l.), post, at 1
(opinion of BREYER, l.), or take medicine for
epilepsy or high blood pressure, see post, at 14, 16
(opinion of STEVENS, J.). This suggestion is
incorrect.” The use of a corrective device does not,
by itself, relieve one's disability. Rather, one has a
disability under subsection A if, notwithstanding the

. use.of a .corrective device, that - individual -is

substantially ‘limited in a major life activity. For
example, individuals who use prosthetic limbs -or
wheelchairs may be mobile and capable of
functioning in society but still be disabled because of
a substantial limitation on their ability to walk or
run; The same may be true of individuals who take
medicine to lessen the symptoms of an impairment
so that they can function but nevertheless remain
substantially limited. Alternatively, one whose high
blood pressure is ‘cured” by medication may be
regarded as disabled by a covered entity, and thus
disabled under subsection C of the’ definition. The
use or nopuse of a corrective device does not
determine whether am individual is disabled; that
determination depends on whether the limitations an
individual with an impairment actually faces are in
fact substantlally limiting.

Applymg this readmg of the Act to' the case at

hand, we conclude that the Court of Appeals
correctly resolved the issue of disability in
respondent's favor. As noted above, petitioners
allege that with corrective measures, their visual

acuity is 20/20,% App. 23, Amended Complaint
&para ' ;36, and that they- 'function identically to

individuals without a similar impairment,' id., at 24,
Amended Complaint” &para’ ;37e. In addition,

petitioners concede that they 'do not argué that the .,
"~ use of corrective lenses in itself demonstrates a

substantially limiting impairment.” . Brief for
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Petitioners 9, n. 11. Accordingly, because we
decide that disability under the Act is to be
determined’ with reference to corrective measures,
we agree with the courts below that petitioners have
not stated a claim that they are substantially limited
in any major life activity.

v
Our conclusion that pétitionef‘s have failed to state a

claim that they are actually disabled under
subsection (A) of the disability definition does not

end our inquiry. - Under subsection (C), individuals -

who are ‘regarded as’ having a disability are
disabled within the meaning of the ADA. See §
12102(2)(C). Subsection (C) provides that having a
disability includes 'being regarded as having,' '§
12102(2XC), 'a physmal or mental unpalrment that
substantially limits one or more of the major life

.activities of such individual," §12102(2)(A). There

.are two apparent ways_in which individuals may fall
within this statutory definition: (1) 4 covered entity
mistakenly believes that a person has a physical
impairment that substantially- limits one or more
major life activities, or "(2) a covered entity
mistakenly believes that an actual, nonlimiting
impairment substantially limits one or more major
life activities. - In both cases, ‘it is necessary that a

covered entity entertain misperceptions about the’

individual--it must believe either that one has a
substantially limiting impairment that one does not
"have or that one. has .a substantially limiting
* impairment when, in fact, the impairment is not so

limiting. These misperceptions often 'resul[t] from"

_stereotypic assumptions not truly indicative of .
individual ability.' See 42 U.'S. C. §12101(7). ‘See
also School Bd. of Nassau Cty. v. Arline, 480 U. S.
273, 284 (1987) ('By amending the definition of

. 'handicapped individual' to jinclude not only those
who are actually physxcally 1mpa1red but also those

‘who are regarded as nnpaued and who, 4s a result,
are substantially limited in a major life activity,
Congress acknowledged that society's accumulated
myths and fears about dlsablhty and disease’ are as

- handicapping as are the physical limitations that flow

from actual impairment’); 29 CFR pt. 1630, App. §-

1630.2(1) (explammg that the ‘purpose - of the

regarded as prong.is to cover individuals 'rejected B
from a job because of the ‘myths, fears and

stereotypes’ associated with disabilities').

There is no dispute that petitioners are physically -

“

- characteristics').
"~ employers to prefer some physical attributes over

“to a large degree.’

impaired.  Petitioners do not make the obvious
argument that they are regarded due to their
impairments as substantially limited in the major life
activity of seeing.  They contend only that
respondent mistakenly believes their physical

impairments substantially limit ‘them in the major .-, -
life activity of working. To support. this claim,”

petitioners allege that respondent has a  vision

. requirement, which is allegedly based on myth and

stereotype. Further, this requirement substannallyr
limits their ability to engage in the major life activity -
of working by precluding them from obtaining - the
job of global airline pilot, which they argue is a
‘class of employment.” See App. 24-26, Amended
Complaint &para‘ ;38. In reply, respondent argues
that the position of global airline pilot is not a class
of jobs and therefore petitioners have not stated a

- . claim that they are regarded as substantially limited

in the major life activity of working.

" Standing alone, the allegation that respondent-has a

vision requirement in place does not establish a
claim that respondent regards petitioners as
substantially limited in the major life activity of .
working. See Post-Argument Brief for Respondent
2-3 (advancing this argument); Post-Argument Brief
for the United States et al. as Amici Curiae-5-6
('[Ulnder the EEOC's regulations, an.employer may
make employment decisions based on physical
’ By its terms; the ADA allows

others and to establish physical criteria. An’

~ employer runs afoul of the ADA when it makes an..

employment decision based on a physical or mental

. impairment, real or imagined, mgt is regarded as
. substantially lumtmg a major  life activity.

Accordingly, ai employer is free to decide that
physical characteristics or medical conditions that do

- not rise to the level of an impairment--such as onels .
‘height, build, or singing voice--are preferable to
. others, just as it is free to decide that some limiting,
but not substantially limiting, impairments make .’
- individuals less than ideally suited for a job.

“Considering thé"f allegations of the amended
* complaint in" tandem, petitioners have ‘not stated a. -

¢laim that; responderit” regards their impairment as
substantlally limiting . their ability to work. The
ADA .does not define ‘substantjally.. limits,' but
‘substantially' suggests 'considerable' or 'specified .
See” Webster's Third New
International - Dictionary 2280 1976) - (defining

Copr. © West 1999 No Claim to Orig. U.S. Govt. Works
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'substantially’ as _ ‘'in a substannal man]ner and
‘substantial' as ‘considerable in amount, }value or
worth' and 'being that specified to a large degree or
in the main'); see also 17 Oxford English I%xctxonary
© . 66-67 (2d ed. 1989) (' substantial': [r]elatmg to or
ptoceeding from the essence of a thing; essenual’
‘of ample "or considerable amount, quantlty or
" dimensions’). The EEOC has codified regulatlons
interpreting the “term 'substantially lumtsi in this
manner, - deﬁmng the term to mean [u]nable to
perform’ or. "[slignificantly restricted.' See 29 CFR
§§1630.2G)(1)(), (i) (1998) - if

When the major life activity under consideration is

.that of working, the statutory phrase substantlally‘

limits' requires, at a minimum, that plamtx{ffs allege
they are unable to work in a broad class of jobs.

Reflecting this requirement, the EEOC uses a

* specialized definition of the term substantlally
limits' when rcferrmg to the major life actmty of
. working:

" ‘significantly restricted in the ability to perform
either a class of jobs or a broad range of jobs in

. i .
. various classes as compared to the average person

having comparable training, skills and’] abilities.
The inability to perform a single, pamcular job
" does not constitute a substantial lmutauon in the
major life activity of working." §1630. 2(1)(3)(1)
The EEOC further identifies several factors that

courts should consider when.determining. whether an’

_individual is substantially limited in the frxa;or life
. activity of working, including the geographxcal area
to which the individual has reasonable access, and

- 'the number and types of jobs. utxhzmg similar

. training, knowledge, skills or abilities, wnhm the

geographical area, from which the mdmdual is also.

disqualified.’  §§1630.2G)B3)Gi)(A), (B)N To be
. ,substantxally limited in the major life actmty of
- working, then, one must be precluded from more
than one type of job, a specialized _]Ob or a
Apartxcular job of choice. If jobs uuhzmg an
individual's skills (but perhaps.not his or tixer unique
- talents) are available, one is not precluded from a
substantial class of jobs. .- Similarly, if Jxa host of
different types of jobs arc available, -one is not

precluded from a broad range of jobs. i

3 .
Because the pames accept’ that the term (imajor life.
 activities' mcludes working, we do. not]detgrmine
the validity of thé cited regulations. ., We note,
however,” that' there may be some l,onceptual
difficulty in deﬁnmg major life actwmes to include
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work, for it seems 'to argue in a circle to say that if
one is excluded, for instance, by reason of [an
impairment, from working with others] . . . then
that exclusion constitutes an impairment, when the
question you're asking is, whether the exclusion
itself is by reason of handicap.' Tr. of Oral Arg. in
School Bd. of Nassau Co. v. Arline, O. T. 1986,
No. 85-1277, p. 15 . (argument of Solicitor
General). Indeed, even the EEOC has expressed
reluctance to define 'major life activities' to include
working and 'has suggested that working be viewed
as a residual life activity, considered, as a last
resort, only '[iJf an individual is not substantially
limited with respect to any other major life’ activity.'
29 CFR pt. 1630, App. § 1630.2(j) (1998)
(emphasis added) ('If an individual is substantially
limited in any other major life activity, no
determination should be made as to whether the
individual is substantially lmuted in workmg
(emphms added)) . ,

Assuming without decxdmg that, workmg is-a major
life -activity and that- the EEOC regulations
interpreting the term 'substantially limits' are

" reasonable, petitioners have . failed to allege

adequately that their poor eyesight is regarded as an
impairment that substantially limits them in the
major life activity of working. They allege only that
respondent regards their poor vision as precluding

" them from holding positions as a 'global airline

pilot.” ‘See App. 25-26, Amended Complaint &para

- ;38f. - Because the position of global airline pilot is a

single job, this allegation does not support the claim

that -respondent regards petitioners as having a

substantially limiting impairment. See 29 CFR §
1630.2()(3)()) ('The inability to perform a single,
particular job does not constitute a 'substantial

- limitation in the major life activity of working').

Indeed, there are a -pumber of other positions
utilizing petitioners' skills, such as regional pilot and
pilot instructor to name a few, that are available to
them. Even under the EEOQC's Interpretative

“ Guidance, to-which petitioners ask us to defer, ‘an

individual who cannot be a commercial airlinepilot
because of a minor vision impairment, but who can
be -a commercial airline co-pilot or a pilot for a
courier service, would not be substantially limited in
the major life activity of working.' 29 CFR pt.
1630, App. §1630.2. .

Petitioners also argue that if one- were to assume

. that a substantial number of airline carriers have

{
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similar vision requirements, they would ‘be

substantially limited in the major life activity of
working. See Brief for Petitioners 44- 45. Even
assuming for the sake of argument that the adoption

of similar vision requirements by other qarriers'

would represent a'sjubstantial limitation on the major
life activity of working, the argument is nevertheless
flawed. It is not enough to say that if the physical
criteria of a single employer were imputed to all
similar employers one would be ‘regarded as
substantially limited in the major life activity of
working only as a result of this imputation. An
otherwise valid job requirement, such as a height

requirement, does not become invalid simply

because’ it would limit a person's employment
opportunities in a substantial way if it weré' adopted
by a substantial number of .employers. Because
petitioners have not alleged, and cannot
demonstrate, that respondent’s vision requirement
reflects a belief that petitioners' vision substantially
limits them, we agree with the decision of the Court
of Appeals affirming the dismissal of petitioners'
claim that they are regarded as disabled.

For these reasons, the decision of the Court of _

Appeals for the Tenth Circuit is affirmed.
It is so ofde,red.
JUSTICE GINSBURG, concurring.

I agree that 42 U. S. C. §12102(2)(A) does not
reach the legions of people with correctable
disabilities. = The strongest clues to Congress'
perception of the domain of the Americans with
Disabilities Act (ADA), as I see it, are legislative
findings that 'some 43,000,000 Ameéricans have one
or more physical or mental’ disabilities," §
12101(a)(1), and that 'individuals with disabilities
are a discrete and insular minority,' persons
'subjected to a history of purposeful unequal
treatment, and relegated to a position of political
powerlessness in our society,” §12101(a)(7). These
declarations . are inconsistent with the enormously
embracing definition of disability petitioners urge.
As the Court demonstrates, see ante, at 11-14, the
inclusion of correctable- disabilities within the
ADA's domain would extend the Act's coverage to
far more than 43 million people. And persons
whose uncorrected eyesight is poor, or who rely on
daily medication for their well-being, can be found
in every social and economic class; they do not

Page 11

cluster among the politically powerless, nor do they
coalesce as historical victims of discrimination. In
short, in no sensible way can one rank the large
numbers of diverse individuals with corrected

- disabilities’ as a 'discrete and insular minority.' - I
~-do not mean to suggest that any of the constitutional

presumptions or doctrines that may apply to
‘discrete and insular’ minorities in other contexts are
relevant here; there is no constitutional dimension to
this case. Congress' use of the phrase, however, is
a telling indication of its intent to restrict the ADA's

- coverage to a confined, and historically

disadvantaged, class.

JUSTICE STEVENS, ‘with ~ whom - JUSTICE
BR_EYER joins, dissenting.

When it enacted the Americans with Disabilities
Act in 1990, Congress certainly did not intend to
require United Air Lines to hire unsafe or
unqualified pilots. Nor, in all likelihood, did it view
every person who wears glasses as a member of a
‘discrete and insular minority.' Indeed, by reason

. of legislative myopia it may not have foreseen that
'its definition of ‘disability' might theoretically

encompass, not just ‘some 43,000,000 Americans,'
42 U. 8. C. §12101(a)(1), but perhaps two or three
times that number. Nevertheless, if we apply
customary tools of statutory construction, it is quite
clear that the threshold question whether an
individual is 'disabled’ within the meaning of the
Act--and, therefore, is entitled to the basic
assurances that the Act affords--focuses on her past
or present physical -condition without regard to
mitigation that has resulted from rehabilitation, self-
improvement, prosthetic devices, or medication.
One might reasonably argue that the general rule
should not apply to an impairment that merely
requires a nearsighted person to wear glasses. But |
believe that, in order to be faithful to the remedial
purpose of the Act, we should give it a generous,
rather than a miserly, construction.

There are really two parts to the question of
statutory construction presented by this case. The
first question is whether the determination of
disability for people that Congress unquestionably
intended to cover should focus on their unmitigated
or their mitigated condition. If the correct answer to
that question is the one provided by eight of the nine ..
Federal Courts of Appeals to address the issue,
{FN1] and by all three of the Executive agencies that
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have issued regulations or mterpretlve” bulletins
construing the statute--namely, ‘that the statute
defines ‘disability’ without regard to arﬁelloratxve
_-measures-- it would still be necessary fo decide

. ~ whether that general rule should be apphed to what .

‘might be characterized as . a 'minor, trivial
impairment.’ Arnold v. United Parcel Service,
Inc., 136 F. 3d 854, 866, n.
(holding that unmitigated state is determinative but
suggesting that it 'might reach a different rlvsult ina
case in which 'a simple, inexpensive remc{:‘dy,' such
as eyeglasses, is available ‘that can provide total and
relatively permanent control of all symptor‘hs'). See
also Washington v. HCA Health Servs., 152 F. 3d
464 (CAS5 1998) (same) cert. pend.ng, No.
98-1365. I shall therefore first || consider
impairments’ that Congress surely hadin mind

before turning to the special facts of this case.
i

I }

!

: i
'As in all cases of statutory construction, our task is
to interpret the words of [the statute] in hght of the
purposes Congress sought to serve.' Chapman v.
Houston Welfare Rights Organization, 441 U. S.
600, 608 (1979). Congress expressly provided that
the 'purpose of [the ADA is] to provide z%{ clear and
comprehensive national mandate for the ehmmatxon
of discrimination  against mdmduals with
disabilities." 42 U. S. C. §12101(b)(1) To that
end, the ADA prohibits covered employcrs from
‘discriminat[ing] against a qualified Mdiviqual with a
disability because of the disability’ in reé,ﬁrd to the
terms, conditions, and privileges of employment
42 U, S. C. §12112(a) (emphasis added) }
i
The Act's definition of disability is dra\ivn ‘almost
verbatim' from the Rehabilitation Act of 1973, 29
U. S. C. §706(8)(B). Bragdon v. Abbott, 524 u. S
624, 631 (1998). The ADA's definition provxdes
"The term 'disability’ means, with respect to an
individual-- ]g
'(A) a physical or mental impairr'nent that
‘substantially limits one or more of the;major life
activities of such individual; |§
"(B) a record of such an impairment; or’
(C) being regarded as having  such an
impairment.’ 42 U. S. C. §12102(2). |
The three parts of this definition do not identify
mutually exclusive, discrete categories.: On the
contrary, they furnish three overlapping formulas
- aimed at ensuring that individuals who now have, or

|

10 (CAI 1998) -

“or (C) are inapplicable.

ever had, a substantially limiting unpamnent are
covered by the Act.

An example» of a rather common condition
illustrates this point: There are many individuals
who have lost one or more limbs in industrial
accidents, or perhaps in the service of their country
in places like Iwo Jima. With the aid of prostheses,

coupled with courageous determination and physical

therapy, many of these hardy individuals can
perform all of their major life activities just as
efficiently as an average couch potato. If the Act
were just concerned with their present -ability to
participate in society, many of these individuals'
physical impairments would not be viewed as
disabilities.  Similarly, if the “statute were solely
concerned with whether these individuals viewed
themselves as disabled--or with whether a majority
of employers regarded them as unable to perform
most jobs--many of these individuals would lack
statutory protection from discrimination based on
their prostheses.

The sweep of the statute’s three-pronged }ieﬁnition,
however, makes it pellucidly clear that Congress
intended the Act to cover such persons. The fact
that a prosthetic device, such as an artificial leg, has
restored one's ability to perform major life activities
surely cannot mean that subsection (A) of the
definition is inapplicable. Nor should the fact that
the individual considers himself (or actually is)
‘cured,' or that a prospective employer considers
him generally employable, mean that subsections (B)
But under the Court's
emphasis on 'the present indicative verb form' used
in subsection (A), ante, at ‘9, that subsection
presumably would not apply. And under the Court's
focus on the individual's 'presen[t]--not potentiafl]
or hypothetica[l]'--condition, ibid., and on whether
a person is 'precluded from a broad range of jobs,'
ante, at 18, subsections (B) and (C) presumably

. would not apply.

In my view, when an employer refuses to hire the
individual ‘because of' his prosthesis, and the

prosthesis in no way affects his ability to do the job,

that employer has unquestionably discriminated
against the individual in violation of the Act.
Subsection (B) of the definition, in fact, sheds a
revelatory light on the question whether Congress..

“was concerned only about the corrected or mitigated

status of a person's impairment. If the Court is-,
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correct that '[a] 'disability’ exists only where a
person's ‘present’ or ‘actual’ condition s
substantially impaired, ante, at 9-10, there would be
' no reason to include in the protected class those who
were once -disabled but who are now fully

recovered. Subsection (B) of the Act's definition,

. however, plainly covers a person who previously
- had a serious hearing impairment that has since been
completely cured. See School Bd. of Nassau-Cty.
v. Arline, 480 U. S. 273, 281 (1987). Still, if I
correctly understand .the Court's opinion, it holds
that one who continues to wear a hearing -aid that
she has worn all her life might not be covered--fully
cured impairments are covered bt merely treatable
ones are not. The text-of the Act surely does not
require such a bizarre result.

The three prongs of 'the statute, rather, are most

‘plausibly read together not to inquire into whether a *
person is currently 'functionally’ limited in a major -

life activity, but only into the existence of an
impairment--present -or past-- that substantially
limits, or did so limit, the individual before

"amelioration. - This reading -avoids the -
counterintuitive  conclusion that the ADA's -

safeguards vanish when individuals make themselves
more employable by ascertaining ways to overcome
their physical or mental limitations,

To the extent that there may be doubt concerning
the meaning of the statutory text, ambiguity is easily
- removed by looking at the-legislative history. As
then-JUSTICE REHNQUIST stated for the Court in
Garcia v. United States, 469 U. S. 70 (1984): 'In
surveying legislative history we have repeatedly
stated. that the authoritative source for finding the
Legislature's intent lies in the Committee Reports on
the bill, which ‘represen[t] the considered and
- collective understanding of  those Congressmen
involved in drafting and studying the proposed
legislation.' * 1d., at 76 (quoting Zuber v. Allen,
396 U. S. 168, 186 (1969)). The Commitiee
' Reports on- the bill that became the ADA make it
~ abundantly clear that Congress intended the ADA to

- cover individuals who could perform all of their

major life activities.. only with the help of
~ameliorative measures. :

The ADA originated in the Senate. The Senate -

Report states that 'whether a person has a disability

- should be assessed without regard to the availability
of mitigating measures, such as reasonable

. less-than-substantial limitation.'

- through the use of a hearing aid.
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accommodations or auxiliary aids.' S Rep No.
101-116, p. 23 (1989). = The Report further

_explained, in discussing the ‘régarded as' prong:

'{An] important goal of the third prong of the
[disability] definition is to ensure that persons with

. medical conditions that are under control, and that

therefore do not currently limit major life
activitics, are not. discriminated against on the
basis of their medical conditions. For example,
individuals with controlled diabetes or epilepsy are’

~often denied jobs for which they are qualified.
Such denials are the resuit of negatwe attltudes and
misinformation.* Id., at 24.

.When the legislation was considered in ,the House

", of Representatives, its Committeeg reiterated * the
-Senate's basic understanding of the Act's coverage,
" with one ‘minor modification: They clarified . that

'correctable’ or ‘controllable’ dnsabllmes were
covered in the first definitional prong as well, The:

Report of the House Committee on the Judiciary

states, in discussing the first prong, that, when
determining whether an individual's impairment

-substantially limits a major life activity, '{tjhe

impairment should be assessed without considering
whether mitigating measures, such as auxiliary aids
or reasonable accommodations, would result in a
, H. R. Rep. No.
101-485, pt. I, p. 28 (1990). ~The Report

"continues that 'a person with epilepsy, an

impairment which substantially limits a major life
actlvxty is covered under this test,' ibid., as is a
person with poor hearing, ‘even if the hearmg loss is
corrected by the use of 2 hearmg aid.' Id -at 29.

’Ihe Report of the House Comnnttee on Educatlon
and Labor likewise states that '[wihether a person

‘has a disability should be assessed without regard to

the’ availability of mitigating measures, such as
reasonable accommodations or auxiliary aids.' Id.,
pt. II, at 52. To make matters perfectly plain, the
Report adds: :
'For-example, a person who is hard of hearmg is
substantially limited in the major life activity of
hearing, even though the loss may be corrected
Likewise,
persons with impairments, such as epilepsy or
diabetes, which substantially limit a major life
activity are covered-under the first prong of the

. definition of disability, even if the effects of the ..

impairment are controlled by medication.’ Ibid.
(emphasm added).
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All of the- Reports, indeed, are replete with
references to the understanding that the Act’s
. protected class includés individuals with various
medical ‘conditions that ordinarily are || perfectly
‘correctable’ with medication or treatrnent See id.,

at 74 (citing with approval Straithe v. Department of

Transportatxon 716 F. 2d 227 (CA3 198?), which -

~ held that an individual with " poor hearmg was
‘handicapped' under the Rehabilitation )Act even
though his hearing could be corrected wrtlv’a hearing
aid); H. R. Rep. No. 101-485, pt. III, atSl (‘[tThe
term' disability includes - ‘epilepsy, . R heart
disease, diabetes'); id., pt. III, at 28 (hstmg same
unpalrments) S Rep. No. 101- 116, at 22 (same)
[FN2]

i

|

In addition, each of the three Executwe agencies
charged with 1mplementmg the Act has oons.lstently
interpreted the Act as mandating that the piresence of
“disability turns on an individual's uncorrected state.
We have traditionally "accorded respect to such
‘views when, as here; the agencies played a plvotal
‘role in setting [the statutory] machinery 1ﬁ motion.'
Ford Motor Credit Co. v. Mithollin, 444U S. 555,
A‘566 (1980) (brackets in original; mtemali quotation
marks and citation omitted). At the very least these
interpretations 'constitute a body of- experrence -and
‘informed judgment to” which {we] may[ properly
resort' for additional guidance. Skxdmore v. Swift
& Co., 323 U. S. 134, 139-140 (1944). } See also
Bragdon, 524 U. S,
“with regard to the Equal Employment O%portumty
Comrmsszoa s (EEOC) mterpretatxon of Lhe ADA).
The EEOC's Interpretrve Guidance proindes that
‘[tlhe determination of whether an- mdrvrdual is
substantially limited in a major life actlvn%r must be
made"on a case by case basis, without [regard to
mitigating measures such as medicines, or assistive
or- prosthetic devices:'
1630.2¢j) (1998). The EEOC furthier explams
‘[Aln individual who uses artificial legs would
be substantially limited in the major life acthty of

at 642 (invoking this’ maxim

e

" 29 CFR pt. 1630 App. § .

‘walking because the individual is unable to walk -

without the aid of prosthetic devices, Slmrlarly,
diabetic who without insilin would lapse into a
coma would be substantially limited bécause the
individual cannot perform major life] activities
" without the aid of medication.’ Ibid.
The . Department of Justice has reached the same
conclusion.  Tts regulations provide that ‘[t]he
question of whether a person has a dxsab ity should

E.-!"*'

‘'who have

“ameliorate the effects of the impairment.’

be assessed without regard to the availability of
mitigating  measures, such as. reasonable
modification or auxiliary aids and services." 28
CFR pt. 35, App. A, §35.104 (1998). The
Department of Transportation has issued a regulation
adopting this same definition of 'disability.’ See 49
CFR pt. 37.3 (1998)." '

In my judgment, the Committee Reports and the
uniform agency regulations merely confirm the

- message conveyed.by the text of the Act--at least

insofar as it applies to impairments such as the loss
of a limb, the inability to hear, or any condition

such as diabetes that is substantially limiting without -

medication. The Act generally protects individuals
‘correctable’  substantially  limiting
impairments  from  unjustified  employment
discrimination on the basis of those .impairments.

The question, then, is whether-the fact that Congress

was specifically coneerned about protecting a class
that included persons -characterized as a 'discrete
and insular minority' -and that it estimated that class

- to include ‘some 43,000,000 Americans'" means that -

we should construe the term ‘disability’ to exclude
individuals with impairments that Congress probably

did not have in mind.

i

The EEOC maintains that, in order to remain
allegiant to the Act's structure and purpose, courts
should always answer 'the question whether .an
individual has a disability . . . without regard to
mitigating measures that the individual takes to
: Brief for
Unitéd States and EEOC as Amicus Curiae 6.
‘[Tlhere is nothing about poor vision,' as the EEQOC
interprets the Act, 'that would justify adopting a
different rule in this case.’ Ibid.

If a narrow reading of the term 'disability’ were
necessary in order to avoid the danger that the Act
might otherwise force United to hire pilots who
might endanger the lives of .their passengers, it

‘would make good sense to use the '43,000,000

Americans’ finding to confine its coverage. There
is, however, no such danger in this case. If a
person is.'disabled' within the meaning of the Act,
she still cannot prevail on a claim of discrimination

unless she can prove that the employer took action ,

‘because of' that impairment,
12112(a), and that she can,

42 U. 8. C. §
'with or  without
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reasonable accommodauon, perform the
- essential functions' of the job of a commercial
airline pilot. See §12111(8).  Even then, an
employer ‘may avoid liability if it shows that ‘the

criteria of having uncorrected visual acuity of at

least 20/100 is 'job-related and comnsistent with
business necessny or if such vision (even if
correctable to -20/20) would pose a health or safety
‘hazard. §§12113(a) and (b). -

This case, -in' other words, is not about whether
petitioners are genuinely qualified or whether. they
‘can perform the job of an airline pilot without
posing an undue safety risk. The case just raises the
threshold question whether petitioners are members
of the ADA's protected class. It simply asks
whether the ADA lets petitioners in the door in the
same way as the Age Discrimination in Employment
Act-of 1967 does for every. person who is at least 40
years old, see 29 U. S. C. §631(a), and as Title VII
of the Civil Rights Act of 1964 does for every single
individual in the work force. Inside that door lies
nothing more -than basic protection from irrational
and - unjustified . discrimination because of a
characteristic that is beyond a person's control.
Hence, this particular case, at its core, is about
whether, assuming that petitioners can prove that
they are 'qualified,’ the airline has any duty to come
. forward with some legitimate explanation for
refusing to hiré them because of their uncorrected
eyesight, or whether the ADA leaves the airline free
to decline to hire petitioners on this basis even if it is
acting purely on' the’ basxs of irrational fear and
stereotype 4

I think it quite wrong for the Court to confine the

coverage of the Act simply because an interpretation
of 'disability' . that adheres to Congress' method of .

defining the class it intended to benefit may also
provide protection for 'significantly larger numbers'
of individuals, ante, at 13, than estimated in the
Act's findings. It haslong been a 'familiar canon of
statutory  construction that remedial legislation

should be construed broadly to effectuate its

purposes.’ Tcherepnin v. Knight, 389 U. S. 332,
336 (1967). Congress sought, in enacting the ADA,
to 'provide a . . . comprehensive national mandate
for the discrimination against individuals with

- disabilities.' 42 U. S. C. §12101(b)(1). The ADA,

following the lead of the Rehabilitation Act before
it, seeks to implement this mandate by encouraging
employers 'to replace . . . reflexive reactions to

. when it enacted Title VIL
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actual or perceived handicaps with actions based on
medically sound judgments." Arline, 480 U. S., at
284-285. . Even if an authorized agency could
interpret this statutory structure so as to pick and
choose certain correctable impairments that
Congress meant to exclude from .this mandate,
Congress surely has not authorized us to do so. ,

* When- faced with classes of individuals or types of »

discrimination that fall outside the core prohibitions

of anti-discrimination statutes, we have consistently

construed those statutes to include comparable evils
within their coverage, even when the particular evil
at issue was beyond Congress' immediate concern in
passing the legislation. Congress, for instance,
focused almost entirely on the - problem of
discrimination against African-Americans when it
enacted Title VII of the Civil Rights Act of 1964,
See, e.g., Steelworkers v. Weber, 443 U. S. 193,
202-203 (1979). But that narrow focus could not
possibly justify a’coristruction of the statute that
excluded Hispanic-Americans or Asian-Americans
from its protection--or as we later decided
(ironically enough, by relying on legislative history
and according ‘'great deference' to the EEOC's
‘interpretation'), Caucasians. See ‘McDonald v.
Santa Fe Trail Transp. Co., 427 U. S. 273, 279-280
(1976).

We unanimously applied this well-accepted method

" of interpretation last Term with respect to construing

Title VII to cover claims of same-sex sexual
harassment. . Oncale v. Sundowner Offshore

_Services, Iic., 523 U. S, 75 (1998). We explained

our holding as follows:
'As some courts have observed, ‘male-on-male
sexual harassment in the workplace was assuredly
_not the principal evil Congress was concerned with
But statutory
prohibitions often go beyond the principal evil to
cover reasonably comparable evils, and it is
ultimately the provisions of our laws rather than
the principal concerns of our legislators by which
we are governed. Title VII prohibits
*discriminat{ion] ... because of ... sex' in the
" 'terms' or ‘conditions' of employment. Our
- holding that this includes sexual harassment must

. extend to sexual harassment of any kind that meets

the statutory requirements.' Id., at 79-80.
This.approach applies outside of .the dlscnmmauon
context as well. In H. J. Inc. v. Northwestern Bell
Telephone Co., 492 U. S. 229 (1989), we rejected
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the argument that the Racketeer Inﬂuenced and
Corrupt Organization Act (RICO) sheuld be
 construed to cover only ‘organized crlme because
Congress included findings in the Act's preamble
emphasizing only that problem. See Pub L. 91-
452 §1, 84 Stat. 941. After surveying RICO’s
legislative history, we concluded that evéira though

‘[the occasion for Congress' action was the -

perceived need to combat organized crime, . . .
Congress for cogent reasons chose to ena{it a more
- general statute, one which, although it had ’brgaﬁized
crime as its focus was not limited in apphcauon to
organized crime." 492 U. S., at 248. [FNB]
I

Under the approach we followed in Oncale and H.
J. Inc., visual impairments should be ]udged by the
same standard as hearing impairments or any other
medically controllable condition. The nau.xre of the
discrimination alleged is of the same character and
should be treated accordingly. ' !f :
Indeed, it seems to me eminently within thée purpose
and policy of the ADA to require employers who
make hiring and . firing decisions based on
individuals' uncorrected vision to cla'x;ify why
having, for example, 20/100 uncorrected | vision or
better is a valid job requirement. So Iohg as an
employer explicitly makes its decision based on an
impairment that in some condition' is substanually
limiting, it matters not under the structure of the Act
whether that impairment is widely shared pr SO rare
that it is seriously misunderstood. Either‘lway, the
individual has an impairment that is covered by the
purpose of the ADA, and she should be iprotected
against. irrational stereotypes and gn)usuﬁed
disparate treatment on that basis. {

I do not mean to suggest, of course, that-!the ADA
should be read to prohibit discrimination on the basis.
_of, say, blue eyes, deformed fingernails, cr heights

of less than six feet: Those conditions, to the extent
that they are even 'impairments,’ }[ do not
substantially limit individuals in any conﬁition and
thus are different in kind from the unpamnent in the
case before us. While not all eyesight that can be
- enhanced by glasses is substantxally Iumtmg, having
20/200 vision in one's better eye is],| without
treatment, a significant hindrance. Only t\yo percent
of the population’ suffers from such myopla [FN4]
. Such acuity precludes a person from' driving,
shopping in a public store, or viewing aacomputer
screen from a reasonable distance. Uncorrectcd
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vision, therefore, can be 'substantially limiting' in
the same way that unmedicated epilepsy or diabetes
can be. Because Congress obv1ously intended to
include individuals with the latter impairments in the
Act's protected class, we should give petitioners the

‘same protectlon

. s L ,
The Court does not disagree that the. logic of the

"ADA requires petitioner's visual impairment to be .

judged the same as other 'correctable’ conditions.
Instead of including petitioners within the Act's
umbrella, however, the Court decidés, in this
opinion and its companion, to expel all individuals
who, by using ‘'measures [to] mitigate [their]
impairment[s}],’ ante, at 1, are able to overcome
substantial limitations regarding major life activities.
The Court, 'for  instance, holds that severe
hypertension that is substantially limiting without

medication is.not a 'disability,” Murphy v. United .

Parcel Service, Inc., 'post, p. __ and--perhaps even
more remarkably--indicates (directlylg;ontrary to the
Act's legislative history, see supra, at 7) that
diabetes that is controlled only with . insulin

treatments is not a 'disability’' either, ante, at 10.

The Court claims that this rule is necessary to avoid
requiring courts to ‘speculate’ about a person's
‘hypothetical' condition and to preserve the Act's

focus on making ‘individualized inquiries' into
- whether a person is disabled. Ante, at 9-10. The

Court also asserts that its rejection of the general
rule of viewing individuals in their unmitigated state

prevents distorting the scope of the Act's protected '

class to cover a 'much higher number' of persons
than Congress estimated in its findings. And, I
suspect, the Court has been cowed by respondent's

.persistent argument that viewing all individuals in

their unmitigated state will lead to a tidal wave of
lawsuits. None of the Court's reasoning, however,

* justifies a construction of the Act that will obviously

deprive many of Congress' intended beneficiaries of
the legal protection it affords. ‘

The agencies' approéch, the Court repeatedly

contends, 'would. create 'a system in which persons

often must be treated as members of a group of
people with similar impairments, rather than
individuals, [which] is both contrary to the letter-and

- spirit of the ADA." Ante, at 10. The Court's

mantra regarding the Act's 'individualized
approach,' however, fails to support its holding. I
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agree that the letter and spirit of the ADA» 15
designed to deter decision making based on group
" stereotypes, but the agencies' interpretation of the
Act-does not lead to this result. Nor does’it require
courts to ‘speculate’ about people's 'hypothetical’
conditions. Viewing a person in her 'unmitigated’
state simply requires examining that individual's

abilities in a different state, not the abilities of every
person who shares a similar condition. It is-just as -

easy individually to -test. petltloners eyesight with
their glasses on as with their. glasses off. [FN5]

Iromcally, it is the Court's approach that actually'
condones treating individuals merely: as members of
groups. That misdirected approach- ‘perrmts any

employer to dismiss out of hand every person-who
has uncorrected eyesight worse than 20/100 without

_regard to the specific qualifications of those
individuals or the extent of their abilities -to .
-overcome their impairment. In much the same way, .

the Court's. approach would seem to - -allow an
employer. to refuse to hire every pt_:rson who has

" epilepsy or diabetes that is controlled by medication, -

“or every person who fum:nons efﬁcxemly Wlth a
prosthetic limb. . ,

Under the Court's reasoning, an employer
apparently could not refuse to hire persons with
these impairments who are substantially limited even
with medication, see ante, at 14-15, but that group-

based 'exception’ is more perverse still. Since the

purpose of the ADA is to dismantle employment

. barriers based on society's accumulated myths and. .- -
fears, see 42 U. S. C. § 12101(a)(8); Arline, 480 U...
8., at 283-284, it is especially ironic to deny .

protection for persons with substantially limiting
impairments that, when corrected, render them fully

able and employable. Insofar as the Court assumes a
that the majority of individuals: with impairments

such as prosthetic limbs or epilepsy will still be

covered under - its -approach because " they are - »
substantially limited ‘notwithstanding the use of a°

corrective device,' ante, at 14-15, I respectfully
disagree-as an empirical matter. Although it is of
course true that some of these individuals are
substantially. limited in any condition, -Congress
enacted the ADA in part because such individuals
are not ordinarily substantially limited in their
 mitigated condition, but rather are often the victims

of 'stereotypic assumptions not truly indicative of

the individual ability of such individuals - to
participate in, and contribute to, society." 42 U. S.
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) §12101(a)(7).

It has also been suggested that if we trea;‘ as
'disabilities’ - impairments that may be mitigated by
measures as ordinary and expedient as wearing

 eyeglasses, a flood of litigation will ensue. The

suggestion is misguided. Although vision is of
critical importance for airline pilots, in. most

. . segments of the economy whether an employee
:wears  glasses--or - uses any of several other

mitigating measures--is. a matter of complete

‘indifference to eihployers It is difficult to envision

many situations in which a qualified employee who
needs ‘glasses to perform her job might be fired--as

the * statute, reqmres—-‘becausc of," 42 U. S. C. §
.. 12112, the fact that she cannot see well wlthout
““them. Such a proposition would be ridiculous in the

garden-variety case. On the other hand, if an
accounting firm, for example, adopted a guldelme
refusing to hire any incoming accountant who has

“uncorrected vision of less than 20/100--or, by the

same,, token, any person who is unable without
medication to avoid having seizures--:such a rule

. would seern to be the essence of invidious
discrimination.

In this case the quality of petitioners' uncorrected '
. vision is relevant only because the- airline regards
" the ability to see without glasses as an employment

qualification for its pilots. Presumably it would not
insist on such a qualification unless it has a sound
business justification for doing so (an issue .we do
not address today). But if United regards petitioners
as unquahﬁcd because they cannot se¢ well without

" glasses, it seems eminently fair for“a court-also to

use uncorrected vision as the .basis for evaluatmg
petitioners' life act1v1ty of seeing. ‘ :

. Under the agencies' appfoach individuals with
'pcaor eyesight and other correctable impairments’

will, of course, be able to file lawsuits claiming )
discrimination on that basis. Yet all of those same

individuals can  already file- employment
discrimination claims based on their race, sex, or
religion, and--provided they are -at Ieast 40 years
old--their age. Congress has never seen this " as
reason to restrict classes of antidiscrimination
coverage. Indeed, it is hard to ‘believe that providing -

_ individuals with one more antidiscrimination R
- " protection will make any more of them file baseless _,
"or vexatious lawsuits. To the extent that the Coprt A
_is ‘concerned with réquiring employers to answer in
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litigation for every employment practice that draws .

distinctions based on physical attributes, that anxiety
should be addressed not in this case, but 1ﬁ one that
presents an issue regarding employers' afﬁrmatlve
defenses. . "

In the end, the Court is left only with 1ts‘tenamous

grip on Congress' finding that 'some 43 000,000

Americans have one or more physical or mental
disabilities, 42 U. S. C. §12101(a)(1)dland that
figure's legislative history extrapolated from a law
review 'article authored by the draftet ‘of the
_original ADA bill introduced in Congresst 1988.'

" . Ante, at 11. ‘We previously have observed that a -
"statemnent of congressional findings is a rather thin -
'reed upon which to base’ a statutory constructlon -

National ~Organization for Women, |Inc. v.

“Scheidler, 510 U.'S. 249, 260 (1994). Even s0, as [

‘have noted above, I readlly agree that the| ’agenmes
approach to the Act would extend coverage to more
than that number of people (although the Court's
lofty estimates, see ante, at 13-14, may be inflated
‘because they do not appear to exclude. unpalrments
that are not substantially limiting). It. 1s equally
undeniable, however, that '43 million’ is not a fixed
cap on the Act's protected class: By mcludmg the
‘record of' and ‘regarded as' categories, "Congress

fully expected the Act to protect md1v1duals ‘who-
lack, in the Court's words, 'actual’ dxsabxhtles and-

therefore are not counted in that number {

i‘

. What is more, in mining the depths of thehhistory of

the 43 million figure-- surveymg even agency . o
reports that predate the drafting of any of thxs case's .

“controlling legislation--the  Court !falls to
acknowledge that its narrow approach may have the
- perverse effect of denying coverage for a “sizeable
_ portion of the core group of 43 million. ]I‘he Court

appears to exclude from the Act's protected class

' ""mdmduals -with - controllable conditions| such as

diabetes and severe hypertension that were expressly
understood as substantially limiting nnpamnems in
the Act's Committee Reports, see supra, at 6-7--and
even, as the foomote in the margin shows, in the
studies that produced the 43 million ﬁgure [FN6]

leen the inability to make the 43 mxlhon: figure fit

any consistent method of interpreting ]the word '
Court to .-

'disabled,’ it would be far wiser for t.ht%k
follow--or at least to mention--the documents

-~ reflecting Congress' contemporaneous und‘erstandmgv

. of the term: the Committee . Reports on the actual
+ legislation. Co
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IV

‘Occupational hazards characterize many - trades.
The farsighted pilot may have as much trouble
seeing the instrument panel as the near sighted pilot
has in identifying a safe place to land. The vision of
appellate  judges is .sometimés®> subconsciously
obscured by a- concern that their decision will
legalize issues best left to the: private sphere or will.
magnify the work of ‘an already- overburdened

judiciary. See Jackson v. Virginia, 443 U. S. 307,
326, 337-339 (1979) (STEVENS I, dxssemmg)

'Although these concerns may help to explain the

Court’s decision to chart its own course--rather than
to follow the one that has been well marked by
Congress, by the overwhelming consensus of circuit

judges, . and by the Executive officials charged with
‘the responsibility of administering the ADA--they

surely do not justify the Court's crabbed vision of
the territory covered by this important statute.

Accordingly, although I express no opinion on the -
“ultimate merits of petitioners'-claim, I am persuaded

that they have a disability covered by 'the ADA. 1
therefore respectfully dissent.

FN1. See Bartlett v. New York State Bd. of Law
Examiners, 156 F. 3d 321, 329 (CA2 1998), cert.
~ pending, No. 98-1285; Washington v. HCA Health
Servs. of Texas, 152 F. 3d 464, 470-471 (CAS
1998), cert. pending, No. 98-1365; Baert v. Euclid
Beverage, Ltd., 149 F. 3d 626, 629-630 (CA7
1998); Arnold v. United Parcel Service, Inc., 136
F. 3d 854, B859-866 (CAl 1998); Matcza v.
Frankford Candy & Chocolate Co., 136 F, 3d 933,
937-938 (CA3 1997); Doane-v. Omaha, 115 F. 3d
624, 627 (CA8 1997); Harris v. H & W
Contracting Co., 102 F. 3d 516, 520-521 (CAll

1996); Holihan v. Lucky Stores, Inc., 87 F. 3d

362, 366 (CA9 1996). While a Sixth Circuit
decision could be read as expressing doubt about

" the majority rule, see Gilday v. Mecosta County,
124 F. 3d 760, 766-768 (1997) (Kennedy, J.,
concurring in part and dissenting in part); -id., at
768 (Guy, 1., concurring in part.and dissenting in
“part), the sole holding contrary to this line of
authority is the Tenth Circuit's-opinion that the
Court affirms today.

FN2. The House's decision to cover correctable
impairments under subsection (A) of the statute

seems, in retrospect, both deliberate and wise. -

Much of the structure of the House Reports is
borrowed from the Senate Report; thus it appears

Copr. © West1999 No Claim to Orig. U.S. Govt. Works
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‘that the House Committees consciousty decided to
move the discussion of mitigating measures. This

adjustment was prudent because in a case in which .
an employer refuses, out of animus or fear, to hire'. .

an individual who has a condition such as epilepsy
that the employer knows is controlled, it may be
difficult to determine whether the employer is
viewing: the individual in her uncorrected state’ or
‘regards’ her as substantially limited.

FN3. The one notable exception to our use of this
method of interpretation occurred in the decision in
General Elec. Co. v. Gilbert, 429 U. S. 125
(1976), in which the majority rejected an EEOC
guideline and the heavy weight of authority in the
federal courts of appeals in order to hold that Title
VII did not prohibit discrimination on the basis of
'pregnancy-relatcd conditions. Given the fact that
Congress swiftly ‘overruled' that decision in the
Pregnancy Discrimination Act of 1978, 92 Stat.
2076, 42 U..8. C. § 2000e(k), I submit that the

views expressed in the dissenting opinions in that

case, 429 U. S., at 146 (opinion of Brennan, J.),
and id., at 160 (opinion of STEVENS, J. ), should
be followcd today

FN4. J. Roberts, Binocular Visual Acuity of
Adults, United States, 1960- 1962, p. 3 (National

Center for Health Statistics, Series 11, No. 30 -

Department of H;alth and Welfare, 1968).

FNS. For much the same reason, the Court's

concern that the agencies' approach would ‘lead to -
that courts would ignore - -
‘negative side effects suffered by an individual

the anomalous result’

resulting from the use of mitigating measures,’
ante, at 10, is misplaced. It seems safe to assume

that most individuals who take medication that
itself substantially limits a major life activity would

be substantially limited in some other way if they

did not take the medication, The Court's examples
of psychosis, Parkinson's disease, and epilepsy '

certainly support this presumption. To the extent

that certain people may be substantially limited .
it might -

only when taking 'mitigating measures,’
fairly be said that just as contagiousness is
symptomatic of a disability because an individual's
‘contagiousness and her physical impairment each
[may result] from the same underlying condition,’
School Bd. of Nassau Cty. v. Arline, 480 U. S.
273, 282 (1987), side effects are symptomatic of a
disability because side effects and a physical
‘impairment may flow from the same underlymg
condmon

FN6. See-National Council on Disabiiity, Toward
Independence 12 (1986) (hypenensxon), u. s.

- who - -successfully use

Dept. of Commerce, Bureaii of Census, Disability,
Functional Limitation, and - Health - ‘Insurance
Coverage: 1984/85, p. St (1986) (hypertension, .
diabetes); National- Institute . on Dlsabllny -and
"Rehabilitation Research, Data’ on Disability ' fromv
the National Health Interview Survey 1983-1985,
p. 33 (1988) (epilepsy, diabetes, hypertension); U.
S. Dept. of Commerce, Bureau of - Cénsus,
Statistical” Abstract of the United States :114-115°
.(1989) (Tables 114 : and - 115) (diabetes,
hypertension); Mathematica Policy Research, Inc.,

Digest of Data on Persons with Dnsab:lmes 3.

(1984) {hypertensaon diabetes).
JUSTICE BREYER dlssentmg

We must draw a statutory line that either (1) will

.include within"the category of persons authorized to
. bring suit under the Americans with Disabilities Act '
‘of 1990 some whom Congress may not have wanted  © .

to protect (those who wear ordinary eyeglasses), or

-(2) will exclude from the threshold category. those

whom Congress certainly did want to protect (thcsé
corrective  devices ~ or
medicines, such as hearing aids or prostheses or
medicine for epilepsy). Faced with this dilemma,
the statute’s language, structure, basic purposes, and

- history require us to choose the former statutory -

line, as JUSTICE STEVENS (whose opinion I join)
well explains. 1 would add. that, if the more
generous choice of threshold. led to too many

lawsuits that ultimately proved without merit .or
“otherwise drew too much time and attention away -
- from- those whom Congress clearly sought to

protect, there is a remedy. The Equal Employment
Opportunity ~ Commission  (EEQOC),  through
regulation, might draw finer definitional lines,
excluding some of those who wear eyeglasses (say,
those with certain vision impairments who readily

~can find corrective lenses), thereby cabining the

overly broad extension of the -statute that the -
majority fears. :

The majority questions whether the EEOC could do
so, for the majority is uncertain whether the EEOC
possesses typical agency regulation-writing authority
with respect to the statute's definitions. See ante, at
6-7. ‘The majority poses this questlon because the :
section of the statute, 42 U. S. C. § 12116, that says -

-the EEOC ‘shall issue regulations' also says these

regulations are
(namely, §12111

'to carry out this subchapter' .
to -§12117, the employmem

A subchapter) and the section of the statute. that’

Copr © West 1999 No Claim to Omg U.S. Govt. Works
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contains the three- pronged definition of ‘d;sabxhty
precedes - 'this  subchapter,’ the employment
subchapter, to which §12116 spemﬁcally refers.

. (Emphasxs added) ' _ ‘

i

Nonetheless the employment' subchapter, i ] , 'this.

subchapter,’ includes other provisions that use the
defined terms, for éxample a provision that forbids
'dlscrlmmat[mg] against a qualified 1nd1v1d{1al with a
. disability because of the disability.’ §121 12(a) The
EEOC might elaborate through regulations the
meaning of ‘disability' in this last-mentioned
provision, if elaboration is needed in ordcr, to 'carry
out' the substantive provisions of 'this subchapter

An EEOC regulation that elaborated the meanmg of
this use of the word ‘disability' would fall thhm the

. .scope both of the basw definitional provxsion and

Copr. © West
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also the substantive provisions of ‘this' later
subchapter, for the word 'dlsabxhty appears in both

.places.

There is no reason to believe that Congress would
have wanted to deny the EEOC the power to issue
such a regulation, at least if the regulation is
consistent with the earlier statutory definition and
with the relevant interpretations by other
enforcement agencies. The physical location of the

‘definitional section seems to reflect only drafting or

stylistic, not substantive, objectives. And to pick
and choose among which of 'this subchapter{'s]’
words the EEOC has the power to explain would
inhibit the development of law .that coherently

interprets this important statute,

END OF DOCUMENT
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ALBERTSONS, INC., PETITIONER
v,

HALLIE KIRKINGBURG
No. 98-591
United States Supreme Cdur;.
 Atgued April 28; 1999
" ‘Decicléd‘.!uné 22, 1999
_Sﬁlabus [FN*]

FN* The syllabus constitutes no part of the opinion
‘of the Court but has been prepared by the Reporter
of Decisions for the convenience of the reader. See
United States v. Detroit Timber & Lumber Co.,

’ ‘200 U. S 321 337.

Before beginning a truckdriver's job with
petitioner, Albertsons, Inc., in 1990, respondent,
Kirkingburg, 'was examined to 'see if he met the
Department of Transportation’'s basic  vision
standards. for commercial truckdrivers,’ which
require corrected distant visual acuity of at least 20/
40 in each eye and distant binocular acuity of at least
20/40. . - Although he has amblyopia, an
uncorrectable condition that leaves him with 20/200
vision in his left eye and thus effectively monocular

vision, the doctor erroneously certified that he met

the DOT standards. When his vision was correctly
assessed at a 1992 physical, he was told that he had
to get a waiver of the DOT standards under a waiver
program begun that year. Albertsons, however,

fired him for failing to meet the basic DOT vision -
standards and refused to rehire him after he received

a waiver. Kirkingburg sued Albertsons, claiming
that firing him violated the Americans with
Disabilities Act of 1990. In granting summary
judgment for Albertsons, the District Court found
that Kirkingburg was not qualified without an
accommodation because he could not meet the basic
DOT standards and that the waiver program did not
alter those standards. The Ninth Circuit reversed,

finding that Kirkingburg had established a disability

under the Act by demonstrating that the manner in
which he sees differs significantly from the manner
in which most people see; that although the ADA
. allowed Albertsons to rely -on ‘- Government
regulations in setting a job-related vision standard,
-Albertsons could not use compliance with the DOT

difference’

regulations to justify its requiremenf because the
waiver program was a legitimate part of the DOT's

regulatory scheme; and that although Albertsons -

could set a vision standard different from the
DOT's, it had to justify its mdependent standard and
could not do so here.

Held:

I. The ADA requires monocular individuals, like

others claiming the Act's protection, to prove a
disability by offering evidence that the extent of the
limitation on a major life activity caused by their
impairment is substantial. The Ninth Circuit made
three missteps in determining that Kirkingburg's

amblyopia meets the” ADA’s first definition of .

disability, i.e., a physical or mental impairment that

* ‘substantially limits' a major life activity, 42 U. S.

C. §12101(2)(A). First, although it relied on an

 Equal Employment Opportunity ~Commission

regulation that defines ‘substantially limits' as
requiring a ‘'significant restrictfion]' in an
individual's manner of performing a major life
activity, see 29 CFR §1630.2(j)(ii), the court
actually found that there was merely a significant
between the manner in which
Kirkingburg sees and the manner in which most
people see. By transforming 'significant restriction'
into 'difference,' the court undercut the fundamental
statutory requirement that only impairments that
substantially limit the ability to perform a major life
activity constitute disabilities. Second, the court
appeared to suggest that it need not take account of a
monocular individual's ability to compensate for the

impairment, even though it acknowledged that-

Kirkingburg's brain had subconsciously done just
that. Mitigating measures, however, must be taken
into account in judging whether an individual has a
disability, Sutton v. United Airlines, Inc., ante, at
__, whether the measures taken are with artificial

‘aids, like medications and devices, or with the

body's own systems. Finally, the Ninth Circuit did
not pay much heed to the statutory .obligation to
determine a disability's existence on a case-by-case
basis. See 42 ‘U. S. C. §12101(2). Some
impairments may invariably cause a substantial
limitation of a major life activity, but monocularity
is not one of them, for that category embraces a

group whose members vary by, e.g., the degree of

visual acuity in the weaker eye, the extent of their
compensating adjustments, and the ultimate scope of
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|
the restrictions on their visual abilities. Pp. %6-1 1.
2. An employer who Trequires aé a job
_qualification that an employee meet an otherw1se
applicable federal safety regulation does not have to
Justlfy enforcing the regulation solely because -its
standard may be waived experxmentally in an
individual case. Pp. 11-22. i

(a) Albertsons' job qualification was ré?t of its
own devising, but was the visual acuity standard of
the Federal Motor Carrier Safety Regulauons and is
binding on Albertsons, see 49 CFR §391. ﬂl The
validity of these regulations is unchalleng%d they
have the force of law, and they contain no qﬁahfymg
language about individualized determmatlons Were
it not for the waiver program, there would be no
basis for questioning Albertsons' decision, and right,
to follow the regulations. Pp. 11-14. ?

(b) . The regulations establishing the ] waiver
program did not modify the basic visuaiﬁ acuity
standards in a way that disentitles an employer like
Albertsons to insist on the basic standards* One
might assume that the general regulatory standard
and the regulatory waiver standard- ought to be
accorded equal substantive significance, but‘ that is
not the case here. In setting the basic standards, the
Federal Highway Administration, the DO’E‘Kagency
responsible for overseeing the motor carrlerI safety
regulations, made a considered detemnnatloln about
the visual acuity level needed for safe opera}uon of
commercial motor vehicles in interstate commerce.
In contrast, the regulatory record made it plain that
the waiver program at issue in this case was']simply
" an experiment proposed as a means of obtaining
data, resting on a hypothesis whose conﬁrmation or
- refutation would provide a factual basis for piosmbly
relaxing exxstmg standards. Pp. 15-20. i

. '

(c) The ADA should not be read to requxre an
employer to defend its decision not to partzapate in
such an experiment. It is simply not credible that
Congress enacted the ADA with the understmdmg
that employers choosing to respect the Government's
visual acuity

obligation to defend the regulation's appl cation
accordmg to its own terms. Pp 21-22. -
?
|

143 F. 3d 1228, reversed

regulation in the face ?f an .
experimental waiver might be burdened with -an -

SOUTER, J., delivered the opinion for a

‘unanimous Court with respect to Parts I and III, and
~ the opinion of the Court with respect to Part II, in

which REHNQUIST, C.-J.,
SCALIA, KENNEDY,
GINSBURG, JJ., joined.
concurring opinion.

‘and O'CONNOR,
THOMAS, and
THOMAS, J., filed a

ON WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE
NINTH CIRCUIT

JUSTICE SOUTER dellvered the oplmon of the
Court. [FN*]

The question posed is whether, under the

Americans with Disabilities Act of 1990, 104 Stat.

327, as amended, 42 U. S, C. §12101 et seq. (1994

ed. and Supp. III), an employer who requires as a

job qualification that an employee meet an otherwise -
applicable federal safety regulation must justify

enforcing the regulation solely because its standard

may be waived in an individual case. We answer

no. -

r

In August 1990, petitioner, Albertsons, Inc.; a
grocery-store chain with supermarkets in several

- States, hired respondent, Hallie Kirkingburg, as a

truckdriver based at its Portland, Oregon,
warehouse. Kirkingburg had more than a decade’s
driving ‘experience and performed well when
Albertsons' transportation manager took him on a
road test.

" Before starting work, Kirkingburg was examined to

see if he met - federal vision standards - for
commercial truckdrivers. 143 F. 3d 1228,
1230-1231 (CA9 1998). For many decades the
Department of Transportation or its predecessors has

‘been responsible for devising these stand- ards for

individuals who drive commercial vehicles in

- interstate commerce. [FN1] Since.1971, the basic

vision regulation has required corrected distant
visual acuity of at least 20/40 in each eye and distant

_binocular acuity of at least 20/40. See 35 Fed. Reg.

6458, 6463 (1970); 57 Fed. Reg. 6793, 6794
(1992); 49 CFR §391.41(b)(10) (1998). [FN2]
Kirkingburg, however, suffers from amblyopia, an..
uncorrectable condition that leaves him with 20/200
vision in his left eye and monocular visien in effect.

|
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[FN3] Despite Kirkingburg’'s weak left eye the
doctor erroneously certified that he met the DOT's
basic vision standard,” and Albertsons hired him.
[FN4]

In December 1991, Kirkingburg injured himself on

the job and took a leave of absence. Before
returning to work in November 1992, Kirkingburg
went for a further physical as required by the
-"company. ,This time, the examining physician
correctly assessed Kirkingburg's vision and
explained that his eyesight did not meet the basic
DOT standards. The physician, or his nurse, told
Kirkingburg that in order to be legally qualified to
drive, he would have to obtain a waiver of its basic

vision standards from the DOT. See 143 F. 3d, at .
~ 1230; App. 284-285. The doctor was alluding fo'a

scheme begun in- July 1992 for .giving DOT
_certification to applicants with deficient vision who

“had three years of recent experience driving a
- commercial vehicle without a license suspension or,

revocation, involvement in a reportable accident in
which the applicant was cited for a moving
violation, conviction for certain driving- ' related
offenses, citation for certain serious traffic
violations, or more than two convictions for any
other moving violations. A waiver applicarit had to
agree to have his vision checked apnually for
deterioration, and to report certain information about
his driving experience to the Federal Highway
Administration, the agency within the DOT
responsible for overseeing the motor carrier safety

regulations. See 57 Fed. Reg. 31458, 31460-61.

(1992). [FN5] Kirkingburg applied for a waiver, but
because he could not meet the basic DOT vision
standard Albertsons fired him from his job as a
truckdriver. [FN6] In early 1993, after he had left
Albertsons, Kirkingburg received a .DOT waiver,

- but Albertsons refused to reh1re him: See 143 F.

3d, at 1231. .
Kirkingburg sued Albertsons, claiming that firing
him violated the ADA. [FN7] Albertsons moved for
summary judgment solely on the ground that
Kirkingburg was 'not ‘otherwise qualified' to
. perform the job of truck driver with or without

.. reasonable accommodation." App. 39-40; see id., at

119, The District Court granted the motion, ruling
that Albertsons had reasonably concluded that

Kirkingburg was not qualified’ without an

accommodation because he could not, as admitted,

meet the basic DOT vision standards. The court

held that giving Kirkingburg time to' get a DOT
waiver was not a required reasonable
accommodation because the waiver program was 'a
flawed experiment that has not altered the DOT
vision requirements.’ Id., at 120, -

A divided panel of the Ninth Circuit reversed. In
addition to pressing its claim that Kirkingburg was
not otherwise qualified, Albertsons for the first time
on appeal took the position that it was entitled to
summary judgment because Kirkingburg did not
have a disability within the meaning of the Act. See
id., at 182-185. The Court of Appeals considered -
but rejected the new argument, concluding that
because Kirkingburg had presented 'uncontroverted

- evidence' that his vision was effectively monocular,
~he had demonstrated that 'the manner in which he
..sees differs significantly from the manner in which

most people see.” 143 F. 3d, at 1232." That
difference in manner, the court held, was sufficient

" to establish disability. Ibid.

The Court of Appeals then addressed the ground

upon which the District Court had granted summary
judgment,.  acknowledging . that  Albertsons
consistently required its truckdrivers to meet the
DOT's basic vision standards and that Kirkingburg
had not met them (and indeed could not). The court
recognized that the ADA allowed Albertsons to
establish a reasonable job-related vision standard as
a prerequisite for hiring and that Albertsons could
rely on Government regulations as a basis for setting
its standard. = The court held, however,’ that
Albertsons could not use compliance with a
Government regulation as the justification for its
vision requirement because the waiver program,
which "Albertsons disregarded, was 'a lawful and
legitimate part of the DOT regulatory scheme.' Id.,
at 1236. The Court of Appeals. conceded that
Albertsons was free to set a vision standard different
from that mandated by the DOT, but held that under

- the ADA, Albertsons would have to justify its

]

independent standard as necessary to prevemt ' ‘a
direct threat to the health or safety of .other
individuals in the workplace.' ' Ibid. (quoting 42 U.
S. C. §12113(b)). Although the court suggested that

* Albertsons might be able to make such a showing on

remand, 143 F.-3d, at 1236, it ultimately took the

. position that the company could not, mterpretmg

Albertsons' rejection of DOT waivers as flying in |
the face of the judgment about safety already 4

embodied in the DOT's decision to grant them, id.,
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at 1237. |

Judge Rymer dissented.  She cpn't'enfgied that
Albertsons had properly relied on the basic DOT
vision standards in refusing to accept waivers
because, when Albertsons fired erkmgburg, the
waiver program did not rest upon 'a rile or a
regulation with the force of law,’ but was merely a
way of gathering data to use in deciding whether to
refashion the still-applicable vision standards Id., at
1239.

II

Though we need not speak to the issue
Kirkingburg was an individual with a dlsability in
order to resolve this case, that-issue falls within the

first question on which we granted certiorari, [FN8] -

525 U. S. (1999), and we think it worthwhlle to
address it bneﬂy in order to correct three|missteps
the Ninth Circuit made in its dxscussmn of the
matter. Under the ADA: '*

*The term ‘disability' means, with respect to an

individual-- : i‘

‘(A) a physical or mental unpanrm?nt that
substantially limits one or more of the major life
activities of such individual;

'(B) a record of such an impairment; or »
‘(C) being regarded - .as having such an
impairment. 42 U. S. C. §12102(2). :_g
We are concerned only with- the first deﬁnxtlon
[FN9] There is no dispute either that Klrkmgburg s
amblyopia is a physical impairment w1thm the
meaning of the Act, see 29 CFR §1630 2(h)(1)
(1998) (defining 'physical impairment’ gs 'fajny
physiological disorder, or condition ... affecting one
or more of the following -body systems: .31 special
sense organs'), or that seeing is one of his major life
activities, see §1630.2(i) (giving seeing as an
example of a major life activity). [FNIO] The
- question is whether his monocular vision alone
'substantially limits' Kirkingburg's seeing.

i ?

In giving its affirmative answer, the Ninth Circuit
relied on a regulation issued by the Equal
Employment Opportunity Commission, | defining
‘substantially limits' as '[s]ignificantly restrict[s] as
to the condition, manner or duration under which an
individual can perform a particular miajor life
activity as. compared to the condition, manner, or
duration under which the average person in the
general population can perform that same major life

wheth(:r.

activity.' § 1630.2(j)(ii). The Ninth Circuit
concluded that 'the manner in which [Kirkingburg]
sees differs significantly from the manner in-which
most people see’ because, '[t]o put it in its simplest
terms [he] sees using only one eye; most people see
using two."' 143 F. 3d, at 1232. The Ninth Circuit
majority also relied on a recent Eighth Circuit
decision, whose holding it characterized in similar
terms: 'It was enough to warrant a finding of
disability ...
one eye: the man- ner in which he performed the

. major life activity of seeing was different.” Ibid.

(characterlzmg Doane v. Omaha, 115 F. 3d 624,
627-628 (1997)). [FN11]

‘But in several respects the Ninth Circuit was too
quick to find a disability. First, although the EEOC
definition of 'substantially limits' cited by the Ninth
Circuit requires a 'significant restrictfion]' in an
individual's manner of performing a major life
activity, the court appeared willing to settle for a
mere difference. By transforming significant
restriction’ into 'difference,’ the court undercut the
fundamental statutory requirement that only
impairments causing 'substantial limitat[ions]’ in
individuals' ability to perform ‘major life’ activities
constitute disabilities. While the Act 'addresses
substantial limitations on major life activities, not
utter inabilities," Bragdon v. Abbott, 524 U. S. 624,
641 (1998), it concerns 1tse1f only with Iumtatxons
that are in fact substantial.

Second, ‘the Ninth' Circuit appeared to suggest that
in pauging whether' a monocular individual has a

disability a court need not take account of the

individual's ability to compensate for the
impairment. The court acknowledged that
Kirkingburg's ‘brain has developed subconscious

mechanisms for coping with [his] visual impairment -

and thus his body compensates for his disability.'
143 F, 3d, at 1232. But in treating monocularity as
itself sufficient to establish disability and in
embracing Doane, the Ninth Circuit apparently
adopted the view that whether ‘the individual had
learned to compensate for the disability by making
subconscious adjustments to the manner in which he

" sensed depth and perceived peripheral objects,’ 143
- F. 3d, at 1232, was irrelevant to the determination

of disability. See, e.g., Sutton v. United Air Lines,

Inc., 130 F. 3d 893, 901, n. 7 (CA10 1997).

(characterizing Doane as standing for the proposition
that mitigating measures should be disregarded in
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assessing disability); EEOC v. Union Pacific R.
Co., 6 F. Supp. 2d 1135, 1137 (Idaho 1998) (same).
We have just held, however, in Sutton v. United
Airlines, Inc., ante, at __ (slip op., at B8), that

mitigating measures . must be taken into account in

judging whether an individual possesses a disability.
We see no principled basis for distinguishing
. between measures undertaken with artificial aids,
like medications. and devices, and measures
undertaken, whether consciously or not, with the
body's own systems.

Finally, and perhaps most significantly, the Court .

of Appeals did not pay much heed to the statutory
obligation to determine the existence of disabilities
on a case-by-case basis. The Act expresses that
mandate clearly by defining 'disability' 'with respect

to an individual, 42 U, S. C. §12102(2), and in .

terms of the impact of an impairment on 'such
individual,' §12102(2)(A). - See Sutton, ante, at __ ;
(slip op., at 9); cf. 29 CFR pt. 1630, App., §
'1630.2(j) (1998) ("The determination of whether an

individual has a disability is not necessarily based on_

the name or diagnosis of the impairment the person
has, but rather on the effect of that impairment on
the life of the individual '); . ibid. ('The
determination of whether an individual is
substantially limited in a major life activity must be
made on a case by case basis'). While some
impairments may invariably cause a substantial
limitation of a major life activity, cf. Bragdon,
supra, at 642 (declining to address whether HIV
infection is a per se disability), we cannot say that
monocularity does. That category, as we understand
it, may embrace a group whose members vary by
the degree of visual acuity in the weaker eye, the
age .at which they suffered their vision loss, the
extent of their compensating adjustments in visual

techniques, and the ultimate scope of the restrictions:

on their visual abilities. These variables are not the
“stuff of a per se rule. While monocularity inevitably
leads to -some loss of horizontal field of vision and

_depth perception, [FN12] consequences the Ninth =~

Circuit mentioned, see 143 F. 3d, at 1232, the court
did not identify the degree of loss suffered by

Kirkingburg, nor are we aware of any evidence in -

the record specifying the extent of his visual
- restrictions. ‘

This is not to suggest that monocular individuals
have an onerous burden in trying to show that they
are disabled. On the contrary, our brief

' is 'job-related ... and .

Page 25

examination of some of the medical litérature leaves
us sharing the Government's judgment that people
with monocular vision ‘ordinarily’ will meet the
Act's definition of disability, Brief for United States
et al. as Amici Curiae 11, and we suppose that
defendant companies will often not contest the issue.
We simply hold that the Act requires monocular
individuals, like others. claiming the Act's

. protection, to prove a disability by offering evidehcs
that the extent of the limitation in terms of their own

experience, as in loss of depth perception and visual
field, is substantial. :

HI

Albertsons' primary contention is that even if
Kirkingburg was disabled, he was not a 'qualified’
individual with a disability, see 42 U. §. C. §
12112(a), because Albertsons merely insisted on the
minimum level of visual acuity set forth in the
DOT's Motor Carrier Safety Regulations, 49 CFR §

© 391.41(b)(10) (1998). . If Albertsons was entitled_to

enforce that standard as deﬁnmg an ‘essential Job‘
functiofn] of the employment position,' see 42 U. »S
C. §12111(8), that is the end of the case, for

- Kirkingburg concededly could not sgtisfy it. [FN13]

Under Title 1 of the ADA, employers may justify
their use of 'qualification standards ... that screen
out or tend to screen out or otherwise deny a job or
benefit to an individual with a disability,' so long as
such standards are ‘job-related and consistent with
business necessity, and . performance cannot be
accomplished by reasonable ‘accommodation ... .'
42 U. 8. C. §12113(a). = See -also §12112(b)(6)
(defining 'discrimination to include ‘using
qualification standards ... that screen out or tend to

" screen out an individual with a disability ... unless

the standard ... is shown to be job-related for the
position in question and is consistent with business

: ‘necessity‘}. [FN14]"

Kirkingburg and the Government argue that these
provisions do not authonze an employer to follow
even a facially applicable regulatory standard subject

‘to waiver without making some enquiry beyond

determining whether the applicant or employee
meets that standard, yes or no. Before an employer
may insist on compliance, they say, the employer
must make a .showing with reference to the -
particular job that the waivable regulatory standard
."consistent with business
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necessity,” see §12112(b)(6), and that after
consideration of the capabilities of the 1nd1v1dual a
reasonable accommodation could not falrly resolve
the competing . interests when an appllcant or
employee cannot wholly satisfy an otherwxse
justifiable job quahﬁcanon ,i :

The Government extends this argument by

reference to a furthcr section of the statute, ]iwhxch at o

first blush appears to be a permissive provision for
the employer's and the public's beneﬁt An
i :
employer may impose as a qualification s%ndard a
requirement that an individual shall not pos¢ a direct
threat to the health or safety of other mdmduals in
the workplace,' §12113(b), with 'direct threat being

defined by the Act as 'a significant risk to the health

or safety of others, which cannot be ehmmated by v

reasonable accommodation,’ § 12111(3); se? also 29
CFR §1630.2(r) (1998). _'I‘he Govemmentl urges us
to read subsections (a) and (b) together to mean that
when an employer would impose any “safety
qualification standard however specific, tendmg to
screen out individuals with dlsabtlmes the
application of . the requlrement must satxsfy the
ADA's 'direct threat’ criterion, see Brief for United
States et al. as Amici Curiae 22, That §fcriterion
ordinarily requires 'an individualized asse§§ment of
the individual's present ability to safely perform the
essential functions of the job,' 29 CFR §1630.2(r)
(1998), 'based on medical or other objectwe
evidence," Bragdon, 524 U. §,,
School Bd. of Nassau Cty..v. Arline, 480 U. S
273, 288 (1987)); see 29 CFR § 1630 2(r) (1998)
(assessment Qf dlrect threat ‘shall be basgpd on a
reasonable medical judgment that relies on jthe most
current medical knowledge and/or on jthe best

available objective evidence'). [FNlS] fi

, Albertsons answers essentially that even assummg
the Government has proposed a sound read;i'lg of the
statute for the general run of cases, this case is not
in the general run, It is crucial to its posmon that
Albertsons here was -not insisting upon a job
quahﬁcatlon merely of its own devising, si}xbject to
possible questions about genume‘apprvopnatgness and
justifiable application to an individual for whom
some accommodation may be reasonable. ! The job
qualification it was applying was the dlstaipt visual
acuity standard of the Federal Motor Carrier Safety
Regulations, 49 CFR §391.41(b)(10) (1998) which
is made binding on’ Albertsons by §391.11:}"a motor
carrier shall mot ... permit a person toj drive a

~ question Albertsons'

at 649 (citing

S215, 221
_ individualized determination under

.whenever that was reasonably possible.
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commercial motor vehicle unless that person is
qualified to drive," by, among other things, meeting
the physical qualification standards set forth in §
391.41.  The validity of these regulations is
unchallenged, they have the force of law, and they
contain no qualifying language about individualized
determinations.

If we looked no further, there would be no basis to
unconditional obligation to
follow the regulation and its consequent right to do
so.  This, indeed, was the understanding of

" Congress when' it enacted the ADA, see infra, at

17-18. [FN16]
program. -

But there is more: the. waiver

The Court of Appeals majority concluded that the
waiver program ‘precludes  [employers] from
declaring that persons determined by DOT to be
capable of performing the job of commercial truck
driver are incapable of performing that job by virtue
of their disability,’ and that in the face of a waiver
an employer ‘will not be able to avoid the [ADA's]
strictures by showing that its standards are necessary
to prevent a direct safety threat," 143 F. 3d, at
1237. The Court of Appeals thus assumed that the
regulatory provisions for the waiver program had to
be treated as being on par with the basic visual
acuity regulation, as if the general rule had been
modified by some different safety standard made
applicable by grant of a waiver. Cf. Conroy v.
Aniskoff, 507 U. S. 511, 515 (1993) (noting the '
‘cardinal rule that a statute is to be read as a whole'
' (quoting King v."St. Vincent's Hospital, 502 U. S.
(1991))). On this reading, an
a - different
substantive  safety rule was an element of the
regulatory regime, which would easily fit with any
requircment of 42 U. S. C. §§12113(a) and (b} to
consider reasonable accommodation. An employer
resting solely on the federal standard for its visual
acuity qualification would be required to accept a
waiver once obtained, and probably to provide an
applicant some opportunity to obtain a waiver
If this was
sound analysis, the District Court's summary
judgment for Albertsons was error.

But the reasoning underlying the Court of Appeals's
decision was unsound, for we think it was error to-
read the regulations establishing the waiver program

as modifying the content of the basic visual acuity
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standard in a way that disentitled an employer like
Albertsons to insist on it. To be sure, this is not
immediately apparent. If one starts with the
statutory provisions authorizing regulatxons by the

DOT as they stood at the time the DOT began the

waiver program, one would reasonably presume that
the .general regulatory standard and the regulatory
waiver standard ought to be accorded equal
substantive significance, so that the content of any
general regulation would as-a matter of law be

deemed modified by. the terms of any waiver -

standard thus applied to it. Compare 49 U. §. C.
App. §2505(a)(3) (1988 ed.) ('Such regula;ion shall
.. ensure that ... the physical condition of operators

of commercial motor vehicles is adequate to enable.

them to._operate the vehicles safely'), [FN17] with
49 U. 8. C. App. §2505(f) (1988 ed.) ('After notice
and an opportunity for comment, the Secretary may
waive, in whole or in part, application of any
regulation issued under this section with respect to
any person or class of persons if the Secretary
determines that such waiver is not contrary to the
public . interest and is consistent with the safe
operation of commercial motor .vehicles'). [FN18]
Safe operation is supposed to be the touchstone of
regulation in each instance. :

As to the general visual acuity regulations in force

under the former. provision, [FN19] affirmative -

determinations that the selected standards were
needed for safe operation were indeed the predicates

of the DOT action. Starting in 1937, the federal .-

agencies authorized to regulate commercial motor
vehicle safety set increasingly rigorous visual acuity

standards, culminating in the current one, which has

remained unchanged since it became effective in
1971. [FN20] When the FHWA proposed it, the

-agency found that ‘[aJccident experience in-recent
years has demonstrated that reduction of the effects

of organic and physical disorders, emotional
impairments, and other limitations of .the good
health of drivers are increasingly important factors
-in accident prevention,' 34 Fed. Reg. 9080, 9081
(1969) (Notice of Proposed Rule Making); the
current standard was adopted to reflect the agency's
conclusion that 'drivers of modern, more complex
‘vehicles' must be able to 'withstand the increased
physical and mental demands ‘that their occupation
now imposes.' 35 Fed. Reg. 6458 (1970). Given
these findings and 'in the light of discussions with
the Administration’s medical advisers," id., at 6459,
the FHWA made a considered deterrmnatmn about

Page 27

the level of visual acuity needed for safe operation
of commercial motor vehicles in interstate
commerce, an ‘area [in which] the risks "involved
are so well known and so serious as to dxctate the
utmost caution,’ Id., at 17419

" For several reasons, one would expect any

regulation governing a waiver program to establish a
comparable substantive standard -(albeit for
exceptional cases),  grounded on known facts
indicating at least that safe operation would not be

_jeopardized. First, of course, safe operation was the -

criterion of the statute authorizing an administrative
waiver scheme, as noted already. Second, the

" impetus to develop a waiver program was a concern

that the existing substantive standard might be more
demanding than safety required. - When Congress
enacted the ADA, it recognized that federal safety
rules would limit application of the ADA as a matter
of law. The Senate Labor and Human Resources
Committee Report on the ADA stated that "a person
with 'a disability applying for or currently holding a
job subject to [DOT standards for drivers] must be
able to satisfy these physical qualification standards
in order to be considered a qualified individual with
a d_isability under title I of this legislation.” S. Rep.
No. 101-116, pp. 27-28 (1998). The two primary

House Committees shared this understanding, see H. .

- R. Rep. No. 101-485, pt. 2, p. 57 (1990) (House
. Education and Labor Committee Report); id., pt. 3,

at 34 (House Judiciary Committee Report).
Accordingly, two of these Committees asked 'the
Secretary of Transportatlon [to] undertake a
thorough review' of .current knowledge about the
capabilities of individuals with disabilities and

available technological aids and devices, and. make

‘any necessary changes' within two years of the
enactment of the ADA. S, Rep. No. 101-116,
supra, at 27-28; see H. R. Rep. No. 101-485, pt. 2
at 57; see also id., pt. 3, at 34 (expressing the
expectation that the Secretary of Transportation
would ‘review ‘these requirements to determine
whether they are valid under this Act'). Finally,
when the FHWA instituted the waiver program it
addressed the statutory mandate by stating in its
notice of final disposition that the scheme would be
‘consistent with the safe operation of commercial
motor vehicles,' just as 49 U.'S. C. App. §2505(f)
(1988 ed.) required, see 57 Fed. Reg. 31460 (1992).

- And yet, despite this background, the rcgulatiéns‘

establishing the waiver program did not modify the
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general visual acuity standards. It is notn that the
- waiver regulations failed to do so in a merely formal
sense, as by turning waiver -decisions on driving

records, not sight requirements. The FHWA in fact
" made it.clear that it had no evidentiary basxs for
concluding that the pre- existing standardsgcould be
lowered consistently with public safety. When, in
1992, the FHWA published an '[a]dvance{notlce of
proposed mlemakmg requesting comments ‘on the
need, if any, to amend its driver qualification
‘requirements relating to the vision standard,' id., at
6793, it candidly proposed its waiver s%:heme as
simply a means of obtaining information bearmg on
the justifiability of revising the binding ffstandards
already in place, see id., at 10295. The agency
explained that the 'object of the waiver program is
to provide objective data to be considered in relation
to a rulemaking exploring the feasibility of relaxmg
the current absolute vision standards in 49 CFR part
391 in favor of a more individualized standard.'
Ibid. As proposed, therefore, there was nét only no
change in the unconditional acuxty standards but no
indication even that the FHWA then had 2 basis in
fact to believe anything more lenient ]{rvould be
consistent with public safety as a general matter.
After a bumpy stretch of administrative émcedure
see Advocates for Highway and Auto |Safety v.

FHWA, 28 F. 3d 1288, 1290 (CADC 1994) the

FHWA's final disposition explained agax‘ﬁ that the

. i :
waivers were proposed as a way to gather facts.

going to the wisdom of changing the existing -law.

-The waiver program 'will enable the FHWA to i
conduct a study comparing a group of expenenced '

visually deficient drivers with a control} group of

experlenced drivers who meet the current Federal

vision requirements. This study will provxde the
empirical data necessary to evaluate the relationships
between specific visual deficiencies | and the
operation of [commercial motor vehlcles] The data
will permit the FHWA to properly : evaluate its
current vision requirement in the context of actual
driver performance, and, if necessary, establish a
new vision requirement which is safe, I[falr and
rationally related to the latest medical” knowledge
-and highway technology.' 57 Fed. Rég 31458
(1992). And if all this were not enough toi show that
the FHWA was planning to give waivers solely to
collect information, it acknowledged that; a study it
had commissioned had done no more than '
“illuminat{e] the lack of empirical data to‘festabhsh a
link between vision disorders and commercial motor

vehicle safety,’ ' and ' 'failed to providé{}é\-sufﬁcient,

foundation on which to propose a satisfactory vision
standard for drivers of [commercial motor vehicles]
in inter- state commerce,’ ' Advocates for Highway
Safety, supra, at 1293 (quoting 57 Fed. Reg
31458).

In sum, the regulatory record made it ;Slain that the

‘waiver regulation did not rest on any final, factual

conclusion that the waiver scheme would be
conducive to public safety in the manner of the
general acuity standards “and did not purport to
modify the substantive content of the general acuity
regulation in any way. The waiver program was
simply an experiment with safety, however well

- intended, resting on a hypothesis  whose

confirmation or refutation in practice would provide
a factual basis for. reconsidering the emstmg
standards. [FN21]

Nothmg in the waiver regulation, of course,
required an employer of commercial drivers to
accept the hypothesis and participate in the
Government's experiment. The only question, then,
is whether the ADA should be read to require such -
an employer to defend -a decision to decline the
experiment. Is it reasonable, that is, to read the
ADA as requiring an employer like Albertsons to
shoulder the general statutory burden to justify a job

. qualification that would tend to-exclude the disabled,

whenever the employer chooses to abide by the
otherwise clearly applicable, unamended substantive -
regulatory standard despite ‘the Government's
willingness to waive it experimentally and without
any finding of its being inappropriate? If the answer
were yes, an employer would in fact have an

‘obligation of which we can think of no comparable

example in our law. The employer would be
required in effect to justify de novo an existing and
othérwise applicable safety regulation issued by the
Government itself. The employer would be required
on a case-by-case basis to reinvent the Government's -
own wheel when the Government had merely begun
an experimént to provide data to consider changing
the underlying specificatiois. And what ‘is even
more, the employer would be required to do so
when the Government had made an affirmative.

_record indicating that contemporary empirical

evidence was hard to come by. It is simply not
credible that Congress enacted the -ADA (before

there was any waiver program) with the .-

understanding that employers choosing to respect the

" Government's sole. substantive visual acuity
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regulation in the face of’,an expemnental waiver
might.be burdened with an obligation to defend the
: 'regulatlon s applxcatlon accordmg to its: own terms

The Judgment of the Nmth Cerllll is accordxngly
reversed. : .

- ltisso Qrdered.

FN*.  JUSTICE STEVENS aad JUSTICE
BREYER ‘join- Parts I and III of this opinioa.-

FNI. See Motor Carrier Act, §204(a), 49 Stat.

546; Department of . Transportation Act, §
6(e)(6XC), -80 Stat, 939-940; 49 CFR § 1.4(c}(9)

(1968); Motor Carrier Safety Act of 1984.§206, 98"

Stat, 2835, as amended, 49 U.Ss.C. §31136(a)(3),
49 CFR §1.48(a2) {1998)

"EN2. Visual acuity has numiber of components
) but most commonly refers to ‘the ability to
-+ . determine the presence of or to dlstmgmsh between

‘miore than one “identifying feature in a visible .

~target.' G.-von Noorden, Binocular. Vision and
-Qcular Monlny 114" (4th ‘ed. 1990). Herman
Snellen was a Dutch ophthalmologist who, in 1862,
.devised the - familiar letter chart still used to
measure visual acuity. The first. figure in the
"Snellen score refers to distance between the viewer
and the visual target, typically 20 feet. The second
corresponds to the distance at which a person with

normal acuxty could .distinguish letters of the size

that the viewer can dlstmgulsh at 20 feet. See C.
Snyder, Our Ophthalmic Heritage 97-99 (1967); D.
Vaughan, T. Asburg, & P. Riordan-Eva, General
Ophthalmology 30 (ISth ed. 1999) '

FN3, .'Amblyopia,’ derived fiom Greek foots
’ ,meamng dull vision, is a general medical term for

‘poor .vision caused by abnormal ~ visual

~ development  secondary 0 'gbno'rmalA visual
stimulation.” K. Wright “et ‘al., Pediatric
Ophthalmology and Strablsmus 126 (1995) see id.,

at [126-131; "see also. Von' Noorden, supra at

208-245.

FN4: Several months later; Kirkingburg's -vision
was recertified by a physician, again erroneously.
Both  times Klrknngburg received cértification
. although his vision as measured did not  meet the
* DOT minimum requircment. See 143 F. 3d 1228,
1230, and n. 2 (CAY 1998) App 49 50, 297-298,
360-361. .

ms.' In' February 1992, the FHWA issued an

ad}vance notice of proposed rulemaking to review

. its vision standards. See 57 Fed. Reg. 6793.

Shortly thereafter, the FHWA announced its intent

10 set up 4 waiver program and its prehmmary

acceptance of waiver applications. - See id.,

10295. It modified the proposed conditions for the
waivers and requested comments in June. See id.,
at 23370. Afier receiving and considering the

comments, the Administration announced its final

decision to grant wai\fers in July.

‘Page 29

FNG6. Albertsons offered Klrkmgburg at least one -

"“and possibly two alternative jobs. The first was as

a 'yard hostler," a truckdriver within the premises

_ of AlbertSons' warehouse property, the second as a

tire mechanic. The company apparently withdrew
the first offer, though the parties dispute the-exact

. sequence of events. Kirkingburg turned down the

second because it paid much less than driving a

. truck. See App. 14-16, 41- 42.

EN7, fi“he ADA provides: ‘No covered entity shall

. discriminate against a qualified individual with a

- disability because ‘of the disability of such

- - individual in regard to job application procedures,
<~ the™ hiring, advancement, or discharge of
- employées, employee compensation, job training,

and -other terms, conditions, and privileges of
employment.' 42 U.'S. C. §12112(a).

FNS. 'Whether a monocular * individual -is’
“disabled' per se, under the Americans with

Disabilities _Ae't.', ~ Pet. for Cert. i (citation
omitted). s .

FN9. The Ninth Circuit also discussed whether

Kirkingburg was disabled under the * ‘third,

“regarded as, deﬁmnon of ‘disability.” See 143 F.
- 3d, at 1233 “Albertsons _did not challenge that

aspect . ‘of the Court of Appeals's decns:on in its
petition for certiorari and we . therefore do not

" address it. See this Court’ sRuIe 14.1(a); see also,
‘e.g., Yee v. Escondndo, 503 U *S. -519, 535
. (1992)

"FNIO.-’ As the parties have not questioned the.

regulations and interpretive guidance promulgated
by the EEOC relating to-the ADA's definitional

- ‘section, 42 U. S. C. §12102, for the purposes of
-~ - this case, we assume, without deciding, that such

regulations are valid, and we have no occasion to

decide what level of deference, if any, they are-

due. see Suuon v. United Airlines, Inc., ante., at
(shp op “at 6-7).

"j FNll Before the' Ninth -Circuit, Albertsons
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presented the i issue of Klrkmgburg 5 fa:iure to meet
the Act's definition of disability as an altemauve
ground for affirmance, i.e., for a grant of
summary judgment in the company's favoEr It thus
contended that Kirkingburg had ‘failed t produce
any material issue of fact’ that he was; disabled.
" App. 182. Parts of the Ninth Circuit's discussion

suggest that it was merely denying the c’s)mpany s,
request for summary judgment,’ lcavmg{the issue -

open for factual development and resolution on
remand.  See, e.g., 143 F. 3d, *l at 1232
('Albertson’s first contends that erkmglg)!urg failed
to raise a genuine issue of fact regardmg whether
he is disabled'); ibid. (Klrkmgburg has presemed
uncontroverted evidence showing thaq . [his]
inability to see out of one’eye affects his penpheral
vision ‘and his depth perception *); ibid, ('if the

facts are as Kirkingburg alleges'). Mo’rcover the

- Government (and at times even Albertsons see
Pet. for Cert. 15) understands the NinthCircuit to
have been simply explaining why the company was
not entitled to sumimary judgment on thlS score.
See Brief for United States et al. as Armcx Curiae

11, and n. 5 ('The Ninth Circuit therefore correctly
declined to grant summary judgment to{ peuuoner'

on the ground that monocular vnslon‘ is not a

- disability"). Even if that is an accurate rgadmg, the -

statements the Ninth Circuit made semng out the
- standards governing the finding of d:sabxhty would
have largely dictated the outcome. thther one

.views_the Ninth Circuit's opinion- as merely.

denying summary judgmerit for the company or as
tantamount to a grant of summary judgment for
Kirkingburg, our rejection of the} sweeping

character of the Court of | Appeals's

- pronouncements remains the same.

FN12. Individuals \.f\"ho can see out’of only one ey‘c .
are unable to perform stereopsis,” the'\process of -

combining two retinal images into one through

whxch two-eyed individuals gain much of their’
‘depth perception, particularly at shor't1 -distances." -
At greater, distances, stereopsis is relatively less.
important for depth perception. In thelr distance

vision, monocular individuals arei able to
compensate for their lack of stereopszs to varying

degrees by relying on monocular cues such as.
“motion parallax, linear perspective, f,overlay of

contours, and distribution of 'highﬂlights and
shadows. See Von Noorden. n 1, supra at 23-30

© App. 300-302. )
i

FN13. Kirkmgburg asserts that in sh}owmg that -

Albertsons initially allowed’ him to - dlrlvc with a

DOT certification, despite the fact that he did not

"meet the DOT's. minimum vxsual .acuity
requirement, he produced evidence from which a
reasonable juror could find that he satasﬁed the

Page 30

legitimate prerequisites of the job. See Brief for
Respondent 36, 37; see also id., at 6. But

Albertsons' argument is a legal, not a factual, one. -
In any event, the ample evidence in the record on

Albertsons' policy of requiring adherence to

minimum  DOT vision  standards “for its -

truckdrivers, see, e.g., App. 53, 55-56, 333,
would bar any inference that Albertsons' failure to

" detect the discrepancy between the level of visual |

acuity. Kirkingburg was determined to have had
during his first two certifications and the DOT's
minimum visual acuity requirement raised a
genuine factual dispute on this issue.

FN14. The EEOC's regulations implementing Title

"1 defirie ‘[q]ualification standards' to mean 'the

personal and professional attributes including the
skill, ‘experience, education, physical, medical,

- . safety and other requirements established by a

covered entity as requirements which an individual
must meet in order to be eligible for the position

" . held or desu'ed 29 CFR §1630.2(q) (1998).

FN]S This appcars to be the posmon taken by the

EEOC in the Interpretive Guidance promulgated *

under its authority to issue regulations to carry out
Title I of the ADA, 42 .U. S. C. §12116, see 29
CFR pt. 1630, App §81630.15(b) and () (1998)

(requiring safety-related standards. to be evaluated -
‘under -the ADA's direct threat standard); see also

App. §1630.10 (noting that selection criteria that

screen out individuals with disabilities, including ‘

‘safety requirem¢nts, vision or _ hearing
requirements,’ must be job-related, consistent with
business necessify, and not amenable to reasonable
accommodation); - EEOC v. Exxon. Corp., 1 ‘F.

EEQC's position' that safety- related qualification

- standards must meet the. ADA's direct-threat

standard).  Although ' it ‘might " be questioned
whether the Government's interpretation, which

“might impose a higher burden on employers to
- Justify safety-related qualification standards than.

other job requirements, is a sound one, we have no
need to confront the validity of the reading in this

' case.

_.FN16. The implementing regulations of Title I also
.‘rec/ogmze a defense-to liability under the ADA that
a challenged action- is required or necessitated' by

another Federal law’ or regulation,” 29 CFR §

© 1630.15(e) (1998). As the parties do not invoke
-this ‘specific regulation,” we have no occasion to

consider its effect.
ENL17. This provision is currently codlﬁed at 43U,
S.C.§31 136(3)(3)
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FNI18. Congress recently amended the waivcr

-provision in the Transportation Equity Act for the

21ist Century, Pub. L. 105-178, 112 Stat. 107, It
now provides that the Secretary of Transportation

_may issue a’2-year renewable ‘exemption’ if ‘such
"exemption would likely dchieve a level of safety
“that is equivalent to, or greater than, -the level that
would be achieved absent such exemption.” See §
‘4007, 112 Stat. 401, 49 U. 8. C. A §31315(b)

(Oct. 1998 Supp )

FN19:- At the time the FHWA promu!gatcd the
current visual -acuity standard, the agency was
acting "pursuant to §204(a). of the Interstate
Commerce ‘Act,. as amended by the -Motor Carrier
Act, 49 U. 8. C. §304(a) (1970 ed.), see n. 1,

‘supra, which likewise required the agency “to

regulate to ensu;e ‘safety of operation.’

FN20. The. Interstate - Commerce Commission
promulgated the first visual acuity regulations for
interstate conmumercial drivers in 1937, requiring
‘[glood eyesighit in both eyes (either with or
without glasses, or by correction with glasses),

“ including adequate  perception of red and green

colors.” 2 Fed. Reg. 113120 (1937). In 1939, the

vision standard was changed to require 'visual -
acuity {either without glasses or by correction with -

glasses) of not less than 20/40 (Snellen) in one eye,
and 20/100 (Snellen) in the other eye; form field of
not less than 45 degrees in all meridians from the

. point of fixation; ability to distinguish red, green,

and yellow.' 57 Fed. Reg. 6793-6794 (1992)

(internal quotation marks omitted). In 1952, the:

visual acuity standard was strengthened to require

at least 20/40 {Snellen) in each eye. Id., at 6794,

FN21. Though irrelevant to the disposiﬁon of this

case, it is hardly surprising that two years after the
events here the waiver regulations were struck
down for failure of the FHWA to support ‘its
formulaic finding of consistency with public safety.

See Advocates for Highway and Auto Safety v.

FHWA, 28 F. 3d 1288, 1289 (CADC 1994). On
remand, the agency 'revalidated' the waivers it had

 already issued, based in part on evidence relating"

to the safety of drivers in the program that had not

been included in the record before the District of .

Columbia Circuit. “See 59 Fed. Reg. 50887,
50889-50890 (1994); id., at 59386, 59389. In the

meantime the FHWA has apparently continued to

want things both ways. It has said publicly, based
on a review of the data it collected from the waiver
program -tself, that the drivers who obtained such
waivers have performed better as a class than those
who satisfied the regulation. See id., at 50887,

50890. It has also recently noted that its medical -
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panel has recommended “leaving the visual acuity
standard unchanged see 64 Fed. Reg. 16518
(1999) "(citing 'F. Berson, ' M. Kuperwaser, L.
Aiello, and . Rosenberg, Visual Requirements and
- Commercial Drivers, Oct. 16, 1998), a
- réecommendation which the FHWA has concluded
- supports its ‘view that the present standard is
~".reasonable and necessary as a general standard to
ensure highway safety.' 64 Fed. Reg. 16518
1999). . - o

The waiver program in which Kirkingburg

participated expired on March 31, 1996, at which . -

point'the FHWA allowed all still-active participants
to continue to operate in interstate commerce,
provided they. continued to meet certain medical
and other requirements. See 61 Fed. Reg. 13338,
- 13345 (1996); 49 CFR §391.64 (1998). The
FHWA justified this decision based on the safety
record of participants in the original waiver
. program. See 61 Fed. Reg. 13338, 13345 (1996).
*In the wake of a 1996 decision from the United
States Court of Appeals for the ‘Eighth Circuit
‘requiring the FHWA to justify the exclusion of
_further -participants in the waiver program, see
" Rauenhorst v. United States Dept. of

* Transportation, FHWA, 95 F. 3d 715, 723 (1996),

‘the agency began taking new applicants for
waivers, sée, e.g., 63 Fed. Reg. 66226 (1998).

The agency has now initiated a program under the

authority granted.in the Transportation Equity Act
' -for ‘the 21st Century, Pub. L. No. 105-178, 112
- Stat. 107, to grant exemptions on a more regular

" basis, see 63 Fed. Reg. 67600 {1998) (interim final

rule implementing the Transportation Equity Act

" for the 21st Century) . The effect of the currént
exemption program has not been challenged in this
case, and we have no occasion to consider it.

JUSTICE THOMAS, concurring.

As the Government reads the Amencans W:th
Disabilities Act of 1990, 104 Stat. 327, as amended,

IID), it requires that petitioner justify the Department
of Transportation's visual acuity standards as job

required to prevent employees from imposing a

- direct threat'to the health and safety of others in the

workplace. The Court assumes, for purposes of this
case, that the Government's reading is, for the most
part, correct. Ante, at 13 and n. 15. 1 agree with
the Court's decision that, even when the case is

case. As the Court explains, ante, at 21-22,
would be unprecedented and nonsensical to mterpret

. Copr. © West 1999 No Claim to Orig. U.S. Govt. Works
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§12113 to require petitioner to defend the
_application of the Government's regullatlon to
respondent when petitioner has an unconditional
obligation to enforce the federal law. - )| -
As the Court points out, though ante, at 1 'DOT's
visual -acuity standards might also be relevant to the
question whether respondent was a 'i’quahﬁed
individual with a disability' under 42 Ug S.C. §
12112(a). That section provides that no covered
entity ‘'shall discriminate against = a |qualified
individual with a disability because of the disability
of such individual.” § 12112(a). Presumaialy, then,
a plaintiff claiming a cause of action underthe ADA
bears the burden of proving, inter alia, 'th'gt he is a
qualified individual.  The phrase |'qualified
individual with a disability’ is defined to mean: -
'an individual with a disability whog with or
without reasonable accommodation, can perform
the essential functions of the employmem position
that such individual holds or desires. ! For the
- purposes of this subchapter, con31derat10n shall be

“given to the employer's - .judgment ast to what -

functions of a job are essential,.and if anjemployer
‘has prepared . a written descnpnon before
advertising or mtervxewmg applicants for the job,
-this description shall be considered ewde}nce of the
essential. functions of the jOb ©§ 12111(8)

(emphasis added). ‘ l

In this case, respondent sought-a job drlvmg trucks

in interstate commerce. The qumtessenml function
of that job, it seems to me, is to be ablejto drive a

commercial truck in interstate comimerce, :and it was -

" respondent's burden to prove that he could do so.

: o . J :
As the Court. explains, ante, at 14, DOT's Motor

Carrier Safety Regulations have the force Ef law and
bind petitioner--it may not, by law, pemm a person
to drive a commercial motor vehicle unless that

Copr © We
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person is qualified to drive.' 49 CFR §391.11‘

(1999). But by the same token, DOT's regulations

bind respondent who “shall not drive a commercial
motor vehicle unless he/she is qualified to drive a
commercial motor vehicle.' Ibid.; see also §391.41
(‘A person shall not drive a commercial motor

“vehicle unless he/she is physically qualified to do

so'). Given that DOT's regulation equally binds
petitioner and respondent, and that it is conceded in
this case that respondent could not meet the federal
requirements, respondent surely was not 'qualified’
to perform the essential - functions of petitioner's
truckdriver  job .-without a - reasonable
accommodation. The waiver program might be
thought of as a way 'to reasonably accommodate
respondent, but for the fact, as the Court -explains,
ante, at 15- 20, that the program did nothing to
modify the regulation's unconditional requirements..
For that reason, requiring petitioner to make such an
accommodation most certainly would have becn

unreasonable.

" The result of this case is the same under either view

of the statute. If forced to choose between these
alternatives, however, I would" prefer to hold that
respondent, as a matter of law, was not qualified to
perform the job he sought within the meaning of the

* ADA. "1 nevertheless join the Court's opinion. The

Ninth C!I'Clnt below viewed respondent's ADA

- claim on the Government's terms and petitioner's

argument here appears to be tailored around the

.Government's view. In these circumstances, I agree

with the Court's approach. 1[I join the Court's

- opinion, however, only on the understanding that ‘it

leaves open the argument that federal laws such as

 DOT's visual acuity standards might be critical in

determining whether a plaintiff is a 'qualified
individual with a disability."

END OF DOCUMENT
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VAUGHN L. MURPHY, PETITIONER
v, E
UNITED PARCEL SERVICE, INC.

No. 97-1992
United States Sup‘reme Coixrt.
Argl.;ed Ai)ril '27, 1999
. Decided June 22, 1999
Syllabus [FN]

FN* The syllabus constitutes no part of the opinion
of the Court but has been prepared by the Reporter
of Decisions for the convenience of the reader. See
United States v. Detroit Timber & Lumber Co.,
200 U. 8. 321, 337,

Respondent United Parcel Service, Inc. (UPS),
hired petitioner as a mechanic, a position that
required him to drive commercial vehicles. To
drive, he had to satisfy certain Department of
Transportation  (DOT)  health  certification
requirements, including having 'no current clinical
diagnosis of high blood pressure likely to interfere
with his/her ability to operate a commercial vehicle
safely.' 49 CFR §391.41(b)(6). Despite petitioner's
high blood pressure, he was erroncously granted
certification and commenced work. After the error
was discovered, respondent fired him on the belief
_that his blood pressure excéeded the DOT's
‘requirements. Petitioner brought suit under Title I
of the Americans with Disabilities Act of 1990
(ADA), the District Court. granted respondent
summary judgment, and the Tenth Circuit affirmed.
Citing its decision in Sutton v. United Air Lines,
Inc., 130 F. 3d 893, 902, aff'd, ante, p. __ , thatan
individual claiming a disability under the ADA
should be assessed with regard to any mitigating or
corrective ineasures employed, the Court of Appeals
held that petitioner's hypertension is not a disability
because his doctor testified that when medicated,
_petitioner functions normally in everyday activities.
The court also affirmed the District Court's determi-
nation that petitioner is not 'regarded as' disabled

under the ADA, explaining that respondent did not .

terminate him on an unsubstantiated fear that he
would suffer a heart attack or stroke, but because his
blood pressure exceeded the DOT's requirements for

cpmmerciai vehicle drivers.
Held:

1. Under the ADA, the determination whether
petitioner's impairment ‘substantially limits' one or
more major life activities is ‘made with reference to
the mitigating measures he employs. Sutton, anté,_
p. _ . The Tenth Circuit concluded that, when
medicated, petitioner’s high blood pressure does not
substantially limit him in any major life activity.
Because the ‘question whether petitioner is disabled
when taking medication is not before this Court,
there is no occasion here to consider whether he is
"disabled' due to limitations that persist despite his
medication or the negative side effects of his
medication. P. 4. '

2. Petitioner is.not "regarded as' disabled because
of his high blood pressure. Under Sutton, ante, at
___, a person is 'regarded as' disabled within the
ADA's meaning if, among other things, a covered

"entity mistakenly believes that the person's actual,

nonlimiting impairment substantially limits one or
more major life activities. Here, respondent argues
that it does not regard petitioner as substantially
limited in the major life activity of working, but,
rather, regards him as unqualified to work as a UPS
mechanic because he is unable to obtain DOT health
certification. When referring to the major life
activity of working, the Equal Employment
Opportunity ~ Commission ~ (EEOC)  defines
'substantially limits' -as ‘significantly restricted in
the ability to perform either a class of jobs or a
broad range of jobs in various classes as compared
to the average person having comparable training,
skills and abilities." 29 CFR §1630())(3)(i). Thus,
one must be regarded as precluded from more than a
particular.job. Assuming without deciding that the
EEOC regulations are valid, the Court concludes
that the evidence that petitioner is regarded as
unable to meet the DOT regulations is not sufficient
to create a genuine issue of material fact as to
whether he is regarded as unable to perform 2 class
of jobs utilizing his skills. At most, petitioner has
shown that he is regarded as unable to perform the
job of mechanic only when that job requires driving
a commercial motor vehicle--a specific type of
vehicle used on a highway in interstate commerce.
He has put forward no evidence that he is regarded -
as unable to perform any mechanic job that does not
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gi
call for driving a commercial motor vehxcle and thus
.does not require DOT certification. Indeed it is
undisputed that he is generally employable as a
mechanic, and there is uncontroverted evidence that
he could perform a number of mechanic jobs.
" Consequently, petitioner has failed to sho,wjflmat he is
regarded as unable to perform a class||of jobs.
-Rather, the undisputed record.evidence deﬁeloristrates
-~ that petitioner is, at most, regarded as Pnable to
perform only a particular jOb This is insufficient,
as a matter of law, to prove that petltloner is
regarded as substantially limited in the major hfe
activity of working. Pp 4-8.

141 F. 3d 1185, affirmed.

O'CONNOR, 1.,
Court, in which REHNQUIST, C. I., and[SCALIA,
KENNEDY,  SOUTER, THOMAS, . and
GINSBURG, I1., joined. STEVENS, I, filed a
dissenting opinion, in which BREYER, . lJomed

ON WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE
TENTH CIRCUIT

JUSTICE O'CONNOR delivered the op'm],ién of the
Court

Respondent United Parcel Service, Inc (UPS),
dismissed petitioner Vaughn L. Murphy frorn his job
as a UPS mechanic because of his hlgh blood
pressure. Petitioner filed suit under Tltle I of the
Americans with Disabilities Act of 1990I (ADA or
Act), 104 Stat. 328, 42 U. S. C. §12101" =t seq., in
Federal District Court. The District Court granted
summary judgment to respondent, and the Court of
Appeals for the Tenth Circuit affirmed. | | We must
decide whether the Court of Appeals -correctly
considered petitioner in his medicated sta‘te when it
held that petitioner's impairment does not
‘substantially limi[t]' one or more of his !majcr life
activities and whether it correctly detenmned that
petitioner is not regarded as disabled 1‘ See §
12102(2). In light of our decision in Sutton v.

United Air Lines, Inc., ante, p. . WE conclude

that the Court of Appeals’ resolution of both issues

was correct. !

|
I -
| ‘!

Petitioner was first diagnosed with hypenension

delivered the opinion of the

(high blood pressure) when he was 10 years old.
Unmedicated, his blood pressure is approximately

250/160. With medication, however, petitioner's

"hypertension does not significantly restrict his
activities and . . . in general he can function
normally and can engage in activities that other

_ persons normally do.' 946 F. Supp. 872, 875 (Kan.

1996)  (discussing
physician).

“testimony of petitioner's

In August 1994, respondent hired petitioner as a
mechanic, a position that required petitioner to drive
commercial motor vehicles. Petitioner does not
challenge the District Court's conclusion that driving
a commercial motor vehicle is an essential function
of the mechanic's job at UPS. 946 F. Supp., at
882-883. To drive such vehicles, however,
petitioner had to satisfy certain health requirements
imposed by the Department of Transportation
(DOT). 49 CFR §391.41(a) (1998) (‘A person shall
not drive a commercial motor vehicle unless he/she
is physically qualified to do so and . . . has on his/
her person . . . a medical examiner's ¢ertificate that
he/she is physically qualified to drive a commercial
motor vehicle'). One such requirement is that the
driver of a commercial motor vehicle in interstate
commerce have 'no current clinical diagnosis of
high blood pressure likely to interfere with his/her
ability to operate a commercial vehicle safely.' §
391.41(b)(6).

At the time respondent hired him, petitioner’s blood

pressure was so high, measuring at 186/ 124, that he
was not qualified for DOT health certification, see
App. 98a-102a (Department of Transportation,
Medical Regulatory Criteria for Evaluation Under
Section 391.41(b)}(6), attached as exhibit to Affidavit
and Testimony of John R. McMahon) (hereinafter
Medical  Regulatory  Criteria).  Nonetheless,
petitioner was erroneously granted certification, and
he commenced work. In September 1994, a UPS
Medical Supervisor who was reviewing petitioner's
medical files discovered the error and requested that
petitioner have his blood pressure retested. Upon
retesting, petitioner's blood pressure was measured
at 160/102 and 164/104. See App. 48a (testimony
of Vaughn Murphy). On October 5, 1994,
respondent fired petitioner on the belief that his
blood pressure exceeded the DOT's requirements for
drivers of commercial motor vehicles.

Petitioner brought suit under Title I of the ADA in
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the United States District Court for the District of
Kansas. The court granted respondent's motion for
summary judgment. It held that, to determine
whether petitioner is disabled under the ADA; his
‘impairment should be evaluated in its medicated
state.' 946 F. Supp., at 881. Noting that when
petitioner is medicated he is inhibited only in lifting
heavy objects but otherwise functions normally, the
court held that petitioner is not 'disabled’ under the
ADA. Id., at 881-882. The court also rejected
petitioner's claim that he was 'regarded as' disabled,
holding that. respondent :'did not regard Murphy as
disabled, only that he was not certifiable under DOT
regulations.' Id., at 882,

The Court of Appeals affirmed the District Court's
judgment. 141 F. 3d 1185 (CA10 1999) (judgt.
order). Citing its decision in Sutton v. United Air
Lines, Inc., 130 F. 3d 893, 902 (CA10 1997), aff'd,
_U. 8. (1999), that an individual claiming a
disability under the ADA should be assessed with
.regard to any mitigating or corrective .measures
employed, the court - held that petitioner's
hypertension is not a disability because his doctor
had testified that when petitioner is medicated, he *
'functions normally doing everyday activity that an
everyday person does.' ' App. to Pet. for Cert. 4a.
The court also affirmed the District Court's
determination that petitioner is not ‘regarded -as'
disabled under the ADA. It - explained that
respondent did not terminate petitioner ‘on an
unsubstantiated fear that he would suffer a heart
attack or stroke,’ but 'because his blood pressure
exceeded the DOT's requirements for drivers of
commercial vehicles." Id., at 5a. We granted
“certiorari, 525 U. S.
affirm.

11

The first question presented in this case is whether
the determination of petitioner's disability is made
with reference to the mitigating measures he
employs. We have answered that question in Sutton
in the affirmative. Given that holding, the result in
this case is clear. The Court of Appeals concluded
that, when medicated, petitioner's high . blood
pressure does not substantially limit him in any
major life activity. Petitioner did not seek, and we
did not grant, certiorari on whether this conclusion
_was  correct,
" petitioner is disabled when taking medication is not

1(1999), and we now

Because the question whether -

before us, we have no occasion here to consider
whether petitioner is 'disabled" due to limitations
that persist despite his medication or ;the negative
side effects of his medication. Instead, the question
granted was limited to whether, under the ADA, the
determination of whether an individual's impairment
‘substantially limits' one ‘or more major life
activities should be made without consideration of
mitigating measures. - Consequently, we conclude
that the Court of Appeals correctly affirmed the .

grant of summary judgment in respondent's favoron -
. the claim that petitioner is substantially limited in

one or more major life activities and thus disabled
under the ADA.

111

The second issue presented .is also largely resolved
by our opinion in Sutton. Petitioner argues that the
Court of Appeals erred in holding that he is not
'regarded as' disabled because of his high blood
pressure. As we held in Sutton, ante, p. 15, a
person is 'regarded as' disabled within the meaning
of the ADA if a covered entity mistakenly believes -
that the person's actual, nonlimiting impairment -
substantially limits one or more major life activities.
Here, petitioner alleges that his hypertension is

regarded as substantially limiting him in the major

life activity of working, when in fact it does not. To
support this claim, he points to testimony from
respondent’s resource manager that respondent fired
petitioner due to his hypertension, which he claims
evidences respondent's belief that- petitioner's
hypertension--and : consequent inability to obtain

. DOT certification--substantially limits his ability to

work. In reSponse, respondent argues that it does not
regard petitioner as substantially limited in the major
life activity of working but, rather, regards him as
unqualified to work as a UPS mechanic because he
is unable to obtain DOT health certification.

As a preliminary matter, we note that there remains

_some dispute as to- whether petitioner meets the
. requirements for DOT certification.  As discussed

above, petitioner was incorrectly granted DOT
certification at his first examination when he should
have instead been found unqualified. See supra, at
2. Upon retesting, although petitioner's blood
pressure was not low enough to qualify him for the
one-year certification that he had incorrectly been .
issued, it was sufficient to qualify him for optional
temporary DOT health cemﬁcanon App 98a-102a
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(Medical Regulatory Criteria). Had a lphysician
examined petitioner and, in light of hm' medical
history, declined to issue a temporary DOT.
certification, we would not second-guess that
decision. Here, however, it appears that UPS
determined that petitioner could not meet lthe DOT
standards and did not allow him to attempt to obtain
" the optional temporary certification. Id., at 84a-86a
(testimony of Monica Sloan, UPS's company nurse);
id., at 54a-55a (testimony and affidavit of Vaughn
"Murphy). We need not resolve the questlon of
whether petitioner could meet the standards for DOT
health  certification, however, as it goe‘f only to

whether petitioner is qualified and | whether -

respondent has a defense based on he DOT
regulations, see Albertsons v. Kirkingburg, post, p.
__ --issues not addressed by the court ibelow or
raised in the petition for certiorari.

The only issue remaining is whether thc‘ evidence
that petitioner is regarded as unable to obtam DOT
certification (regardless of whether he can in fact,
obtain optional temporary certification) is, sufﬂment
to create a genuine issue of material fact as to
whether petitioner is regarded as su%stantlally
limited in one or more major life activities. As in
Sutton, ante, at 18-19, we assume, arguenda that
the EEOC regulations regarding the ‘%dlsabthty
determination are valid. When referrmg to the
major life activity of working, the Equal
Employment Opportunity Comimission “ (EEOC)
defines ‘substantially limits' as: Slgplﬁcmﬂy
restricted in the ability to perform either a class of
jobs or a broad range of jobs in various clzlasses as
compared to the average person having comparable
training, skills and abilities." 29 CFR § 16?:0@)(3)6)
(1998). The EEOC further identifies seveflal factors
that courts should consider when détcrmmmg
whether an individual is substantially lumted in the
major life activity " of working, mcludmg 'the
number and types of jobs utilizing sumlar‘; training,
knowledge, skills or abilities, thh'ln [the]
geographical area [reasonably access1b1e to the
individual], from which the md_wuiualI is also
disqualified.'  §1630())(3)(ii)(B). Thu§, to be
regarded as substantially limited in the 1jlhajor life
activity of working, one must be regarded as
precluded from more than a particular job. See §
1630()(3)(i) ( “The inability to perform a single,
particular job does not constitute a substantial
" limitation in the major life activity of work"mg').

‘the ~ transportation

Again, assuming without deciding that these
regulations are valid, petitioner has failed to
demonstrate that there is a genuine issue of material
fact as to whether he is regarded as disabled.
Petitioner was- fired from the position of UPS
mechanic because he has a physical impairment--
hypertension--that " is regarded as preventing him
from obtaining DOT health certification. See App.
to Pet. for Cert. 5a (UPS terminated Murphy
because 'his blood pressure exceeded the DOT's
requirements for drivers of commercial vehicles');
946 F. Supp., at 882 (‘[Tlhe court concludes UPS
did not regard Murphy as disabled, only that he was
not certifiable under DOT regulations’); App. 1252,
&para ; 18 (Defendant's Memorandum in Support
of Motion for Summary Judgment) (‘UPS considers
driving commercial motor vehicles an essential

- “function of plaintiff 's job as mechanic'); App. 103a

(testimony of John R. McMahon) (stating that the
reason why petitioner was fired was that he 'did not
meet the requirements of the Department of
Transportanon ).

The evidence that petitioner is regarded as unable to
meet the DOT regulations is not sufficient to create
a genuine issue of material fact as. to whether
petitioner is regarded as unable to perform a class of
jobs utilizing his skills. At most, petitioner has
shown that he is regarded as unable to perform the
job of mecharic only when that job requires driving
a commercial motor vehicle--a specific type of
vehicle used on a highway in interstate commerce.
49 CFR §390.5 (defining ‘'commercial motor
vehicle' as a vehicle weighing over 10,000 pounds,
designed to carry 16 or more passengers, or used in
of hazardous materials).
Petitioner has put forward no evidence that he is
regarded as unable to perform any mechanic job that
does not call for driving a commercial motor vehicle
and thus does not require DOT certification.

Indeed, it is undisputed that petitioner is generally

employable as a mechanic. Petitioner has
'performed mechanic jobs that did not require DOT
certification’ for ‘over 22 years," and he secured

»J another job as a mechanic shortly after leaving UPS.
946 F. Supp., at 875, 876. Moreover, respondent

presented uncontroverted evidence that petitioner
could perform jobs such as diesel mechanic,
automotive mechanic, gas-engine repairer, and gas-

welding equipment mechanic, all of which utilize,,

petitioner's mechanical skills. See App. 115a

~ (report of Lewis Vierling).
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Consequently, in light of petitioner's skills and the’

array of jobs available to petitioner utilizing those
skills, petitioner has failed to show that he is
regarded as unable to perform a class of jobs.
- Rather, the undisputed record evidence demonstrates

that petitioner is, at most, regarded as unable to

perform only a particular job, This is insufficient,
as a matter of law, to prove that petitioner is
regarded as substantially limited in the major life
.activity of working. See Sutton, ante, at 19-20.
Accordingly, the Court of Appeals correctly granted
summary judgment in favor of respondent on
petitioner's claim that he is regarded- as disabled.
For the reasons stated, we affirm the decision of the
Court of Appeals for the Tenth Circuit.

It is so ordered.

JUSTICE STEVENS, with whom JUSTICE
BREYER joins, dissenting.

For the reasons stated in my dissenting opinion in
- Sutton v. United Air Lines, Inc., ante; p. __ , I

respectfully dissent, I believe that petitioner has a
"disability' within the meaning of the ADA because,
assuming petitioner's uncontested evidence to be
true, . his very ‘severe hypertension—-in its
unmedicated state--'substantially limits' his ability to
perform several major  life activities. ~ Without
medication, petitioner would likely be hospitalized.
See App. 81. . Indeed, unlike Sutton, this case
scarcely reguires us to speculate whether Congress

_intended the Act to cover individuals with this

impairment. Severe hypertension, in my view,
easily falls within the ADA's nucleus of covered
impairments. See Sutton, ante, at 3-9 (STEVENS,
J., dissenting).

Because - the Court of Appeals did not address
whether petitioner was qualified or whether he could

perform the essential job functions, App. to Pet. for’

Cert. 5a,"] would reverse and remand for further
proceedings. '

_END OF DOCUMENT
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CAROLE KOLSTAD, PETITIONER
Y.

AMERICAN DENT AL ASSOCIATION

- No.'98-208
, United States Supreme Court.
Argued March 1, 1.999
Decidegi June 22, 1999-

Syllabus [EN*] i

FN* The syllabus constitutes no part of the opinion
of the Court but has been prepared by the Reporter
“of Decisions for the convenience of the xleader See
United States v. Detroit Tnmber & Lumber Co.,
200 U. 8. 321, 337.- ’ 1

Petitioner - sued respondent under Title VII of the -
Civil Rights Act of 1964 (Title VI, asseirtmg that
respondent's decision to promote Tom Spangler over -

her was a proscribed act of gender dlscnmmatxon
Petitioner alleged, and introduced tesu]mony to
prove, that, among other things, the entiré selection
process was a sham, the stated reasons of
respondent’'s  executive director for ;] selecting
Spangler were pretext, and Spangler had been
chosen before the formal selection process began.

The District Court denied petitioner's request for a

jury instruction on punitive damages, whlch are
duthorized by the Civil Rights Act of 1991 (1991

Act) for Title VII cases in which the cmployee'

‘demonstrates’ that the employer has eﬁgaged in
intentional discrimination and has done||so ‘with
malice or with reckless indifference|| to [the
employee's] federally protected rights."' 4% U.S.C.
§1981a(b)(1). In affirming that denial, ﬂ{e en banc
Court of Appeals concluded that, before the jury can
be instructed on punitive damages, thex evidence
must demonstrate that the defendant has engaged in
some ‘egregious' misconduct, and that petitioner had
failed to make the requisite showing in this|case.

Held: ' |

1. An, employer s conduct . need not be
independently ‘egregious’ to satisfy § 1981a‘s
requirements for a punitive damage‘ award,
although evidence of egregii)us "behavior may

provide a valuable means by which an employee can
show the 'malice’ or ‘reckless indifference’ needed
to qualify for such an award, The 1991 Act provided
for compensatory and punitive damages in addition
to the backpay and other equitable relief to which
prevailing Title VII plaintiffs had previously been
limited. - Section 1981a's two-tiered structure--it
limits compensatory and punitive awards to cases of
‘intentional discrimination,' § 1981la(a)(1), and
further qualifies the availability of punitive awards
to instances of ‘malice' or 'reckless indifference'--
suggests a congressional intent to impose two
standards of liability, one for establishing a right to

 compensatory damages and another, higher standard

that a plaintiff must satisfy to qualify for a punitive -

award. The terms ‘malice’ and
indifference' ultimately focus on the actor's state of
mind, . however, and § 198la does not require a
showing of egregious or outrageous discrimination
independent of the employer's state of mind. Nor

‘reckless -

does the-statute’s structure imply an independent

role for ‘egregiousness’ in the face of congressional’
silence. On the contrary, the view that §1981a
provides for punitive awards based solely on an
employer's state of mind is consistent with the 1991
Act's - distinction  between  equitable | and
compensatory relief.  Intent. determines which

. remedies are open to a plaintiff here as well. This

focus on the employer's state of mind does give
effect to the statute's two-tiered structure. The

terms ‘malice’ and ‘reckless indifference’ pertain

not to the employer's awareness that it is engaging
in discrimination, but to its knowledge that it may be

acting in-violation of federal law, see, e.g., Smith v. -

Wade, 461 U. S. 30, 37, n. 6, 41, 50. There will
be circumstances where intentional discrimination
does not give rise to punitive damages liability under
this standard, as where the employer is unaware of
the relevant federal prohibition or discriminates with

the distinct belief that its discrimination is lawful,

where the underlying theory of discrimination is
novel or otherwise poorly recognized; or where the
employer reasonably believes that its discrimination
satisfies a bona fide occupational qualification
defense or other statutory exception to liability. See
Hazen Paper Co. v. Biggins, 507 U. S. 604, 616,
617. . Although there is some support for
respondent's assertion that the common law punitive

awards tradition includes an ‘egregious misconduct'

requirement, eligibility for such awards most often
is characterized in terms of a defendant's evil
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motive or intent. Egregious or outrageous acts may

serve as evidence supporting an inference of such-

evil motive, but §1981a does not. limit plaintiffs to
this form of evidence or require a showing of
egregious or outrageous discrimination independent
of the employer's state of mind. Pp. 5- 11.

2. The inquiry does not end with a showing of the
requisit¢ mental state by certain employees,
however.  Petitioner must impute liability for
punitive damages to respondent.
limitations on a prmcxpal s vicarious hablhty for its
agents’ acts apply in the Title VII context. See,

e.g., Burhngton Industries, Inc. v. Ellerth, 524 U.’

S. 742, 754. The Court's discussion of this question
is informed by the general common law .of agency,

as codified in the Respatement {Second) of Agency,

see, e.g., id., at 755, which, among other things,
authorizes punitive damages 'against a ... principal
“because of an [agent's] act ... if ... the agent was
employed in a managerial capacity and was acting in
the scope of employment,' §217 C(c), and declares
that even intentional, speciﬁcaily forbidden torts are
within such scope if the conduct is 'the kind [the
employee] is employed to perform,’ ‘occurs
substantially within the authorized time and space
limits," and ‘is actuated, at least in part, by a
purpose to serve the' employer,
Comment b. Under these rules, even an employer
who made every good faith effort to comply with
Title VII would be held liable for the discriminatory
- acts of agents acting in a 'managerial capacity.’
Holding such an employer liable, however, is in
some tension with the principle that it is 'improper
... 10 award punitive damages against one who

himself is personally innocent and therefore liable

only vicariously,’ Restatement (Second) of Torts, §
909, Comment 'b. Applying the Restatement's
'scope of employment' .rule in this context,

moreover, would reduce the incentive for employers

to implement antidiscrimination programs and
would, in fact, likely exacerbate employers'
. concerns .that 42 U. S. C. §1981a’'s 'malice’ and
'reckless indifference’ standard penalizes those
employers who educate themselves and their
employees on Title VII's prohibitions. -Dissuading

employers from implementing programs or policies

to prevent workplace discrimination is directly
contrary to Title VII's prophylactic purposes. See,
¢.g., Burlington Industries, Inc., 524 U. S., at 764.
Thus, the Court is compelled to modify the

Restatement rules to avoid undermining Title VII's

Common law .

- O'CONNOR, 1.,

§§228(1), 230,.
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objectives. See, e.g., ibid. The Court therefore
agrees that, in -the punitive damages context, an
employer may not be vicariously liable for ‘the
dlscnmmatory employment decisions of managerial
agents where these decisions are contrary to- the
employer's good faith efforts to comply with Title
VII. Pp: 11-18. , ‘

© 3. The question whether petitioner can identify

facts sufficient to support an inference that the
requisite mental state can be imputed to' respondent
is left for remand. The parties have not yet had an
opportunity to marshal the record evidence in
support: of thelr views on the application of agency
principles in . this case, and the en banc Court’ of

. Appeals had no reason to resolve the issue because it
concluded that petitioner had failed to demonstrate

the requisite 'egregious’ misconduct. Pp. 18-19.

139 F.'3d 958, vacated and remanded.

Court, Part I of which was unanimous, Part II-A of
which was joined by STEVENS, SCALIA,

'KENNEDY, SOUTER, GINSBURG, and BREYER

JJ., and Part II-B of which was joined by
REHNQUIST, C. J., and SCALIA, KENNEDY,
and THOMAS, 1. REHNQUIST, C. 1., filed an

opinion concurring in part and dissenting in part, in -

which THOMAS, J., joined. STEVENS, J., filed an

- opinion concurring in part and dissenting in part, in

which SOUTER, GINSBURG and BREYER 1.,

. joined.

ON WRIT OF CEIITIORARI TO THE UNITED

. STATES COURT OF APPEALS FOR THE

DISTRICT OF COLUMBIA CIRCUIT ,

JUSTICE O CONNOR dellvered the opmxon of the .

Court.

_Under the terms of the Civil Rights Act of 1991

(1991 Act), 105 Stat. 1071, punitive damages -are

+ available in claims under Title VII of the Civil
Rights Act of 1964 (Title VII), 78 Stat. 253, as -
- amended, 42 U. S. C. §2000¢ et seq. (1994 ed. and
‘Supp. III), and the Americans with Disabilities Act
of 1990 (ADA), 104 Stat. 328, 42 U, S. C. §12101

et seq. Punitive damages are limited, however, to

cases 'in which the employer has t;ngaged in.

intentional discrimination and has done so ‘with

‘malice or with reckless indifference to the federally

‘Copr. © West 1999 No Claim to Orig. U.S. Govt. Works

delivered the opinion of the -

%



- 8.Ct I

(Publication page referenc&s are not avmlable for this document.) .

. |
protected rights of an aggrleved lﬁleldUdl " Rev.
Stat. §1977, as amended, 42 U. §. C. §19813(b)(1).
We here consider the circumstances under which

punitive damages may be awarded in an action under

Title VII.

..{
1 |
A j

S I | - '
In September 1992, Jack O'Donnell announced that
he would be retiring as the Director of ﬂegmlatlon
and Legislative Policy and Director of thz‘": Council
‘on Government Affairs and Federal Dental: Services
for respondent, American Dental A'ssoc;anon
(respondent or Association).- Peunoner Carole
Kolstad, was employed with O Do‘nnell -in
respondent’s Washington, D. C., office, where she
was serving as respondent's Director of Federal
Agency Relations. = When she learned  of
O'Donnell's retirement, she expressed an mterest in
filling his position. Also interested mt replacing
O'Donneil was Tom Spangler, another employee in
respondent's Washington office. At this time,
Spangler. was serving as the Aséoclatlon s
Legislative Counsel, a position that mvolved him in

respondent’s leglslatlve lobbying efforts Both

petitioner and Spangler had worked dlrectiy with
O'Donnell, and both had received 'dxstmgmshed‘
.performance ratings by the acting head of the
Washington office, I_eonard Wheat. i%
*(

Both peutloner and Spangler formally apphed for
O'Donnell's position, and Wheat requesteid that Dr.
_ William  Allen, ‘then serving as re§pondent ]
Executive Director. in the Association’ s -Chicago
office, make the ultimate promotion decxsmn After
interviewing both petitioner and Spangller Wheat
recommended that Allen “select Spang]er for
O'Donnell's post. . Allen notified petmoner in

December 1992 that he had, in fact, selected -

- Spangler to serve “as O'Donnell's replacement.
Petitioner's challenge to this employment decision
forms the basis of the instant action. i

|
i
)

B

After first exhaustmg her avenues for relxef before
the Equal Employment Opportunity - Comxmssxon
petitioner filed suit against ‘the Assocxauon in
Federal District Court, alleging that respondent s
decision to promote Spangler was an act of

employment discrimination proscnbed 1}1i nder “Title

Page 40

VII. In petitioner's view, the entire selection
process was a sham. Tr. 8 (Oct. 26, 1995) (closing
argument for plaintiff's counsel). Counsel for
petitioner urged the jury to conclude that Allen's
stated reasons for selecting Spangler were pretext
for gender discrimination, id., at 19, 24, and that
Spangler had been chosen for the position before the
formal selection process began, id., at 19. Among
the evidence offered in support of this view, there
was testimony to the effect that Allen modified the
description of O'Donnell's post to track aspects of
the job description used to hire Spangler. See id., at
132-136 (Oct. 19, 1995) (testimony of Cindy

~ Simms); id., at 48-51 (Oct. 20, 1995) (testimony of

Leonard Wheat).  In petitioner's  view, this
'preselection’ procedure suggested an intent by the
Association to discriminate on the basis of-sex. Id.,
at 24. Petitioner also introduced testimony at trial
that ' Wheat told sexually offensive jokes and that he
had referred to certain prominent professional
women in derogatory terms. See id., at 120-124
(Oct. 18, 1995) (testimony of Carole Kolstad).
Moreover, Wheat allegedly refused to meet’ with
petitioner for several weeks regarding her interest in
O'Donnell's position.  See id., at 112- 113.
Petitioner testified, in fact, that she had historically
experienced difficulty gaining access to meet with
Wheat. See id., at 114-115. Allen, for his part,
testified that he conducted informal meetings
regarding O'Donnell's position with both petitioner
and Spangler, see id., at 148 (Oct. 23, 1995),
although petitioner stated that Allen did not discuss
the position with her, see id., at 127-128 (Oct. 18,
1695).. :

-The District Court denied petitioner's request for a
jury instruction on punitive damages. The jury
concluded that respondent had discriminated against

.petitioner on the basis of sex and awarded her

backpay totaling $52,718. App. 109-110. Although

“the District Court subsequently denied respondent's

motion for judgment as a matter of law on the issue
of liability, the court made clear that it-had not been
persuaded that respondent had selected Spangler
over petitioner on the basis of sex, and the court
denied petitioner's requests for reinstatement and for
attorney's fees. 912 F. Supp. 13, 15 (DC 1996).

Petitioner appealed from the District Court's
decisions denying her requested jury instruction on.
punitive damages and her request for reinstatement
and attorney's fees.  Respondent cross-appealed

]
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from the denial. of its motion for judgment as a

- matter of law. In a split decision, a panel of the

Court of Appeals for the District of Columbia
Circuit . reversed the District Court's decision

denying petitioner's request for an instruction on.
punitive damages. 108 F. 3d 1431, 1435 (1997). .In

so doing, the court rejected respondent's claim that
- punitive damages are available under Title VII only
in ' ‘extraordinarily egregious cases.' ' Id.,

1437. The panel reasoned that, 'because 'the state

of ‘mind necessary to trigger liability for the wrong o
is at least as culpable as that requ1red to make'
'punitive damages applicable;' ' id.; at 1438 (quoting -

- Rowlett v. Anheuser-Busch, Inc., 832 F. 2d 194,

205 (CAl 1987)), the fact that the jury could
reasonably have found intentional discrimination

meant that the jury should have been permitted to-

consider punitive damages. The court noted,
however, that not allcases involving intentional

discrimination would support a punitive damages-

award. 108 F. 3d, at 1438. Such an award might

be improper, the panel reasoned, in instances where

the employer justifiably ' believes that intentional
discrimination is permitted or where an employee

engages in discrimination outside the scope of that ~

- employee's authority. Id., at 1438-1439. Here, the
~. court concluded, respondent ‘neither attempted to
Justtfy the use of sex in its promotion decision nor
disavowed the actions of its agents.' Id., at 1439.

The Court of Appeals subsequently agreed to i"éh'earv '
the case en banc, limited to the punitive damages:
question.. In a divided opmlon the court affirmed-

the decision of the District Court. 139 F: 3d 958

(1998). The en banc - majority concludeéd that, - -

*. 'before the question of punitive damages can go to

the jury, the evidence of .thé‘ defendant's culpability

must exceed what is needed to show intentional
" discrimination.” Id., at 961. Based on the 1991
Act's structure and legislative history, the court
determined, specifically, that a defendant.must be
shown to have engaged in some ‘egregious’
misconduct before the jury. is permitted to con51der a

request for punitive damages. Id., .at 965.

Although the court declined to set out the

" 'egregiousness' requirement ' in any detail, it

concluded that petitioner failed to make the requisite
showing in the instant case.
concurred, relying chiefly on §1981a's structure as

evidence of a congressional intent to 'limi[t] punitive -
damages to exceptional cases.' Id., at 970. Judge.

Tatel wrote in dissent for ﬁve judges, who agreed

Judge Randolph. ‘

generally with the natnel majority.

We granted certiorari, 525 U. S. _~ (1998), to
resolve a conflict among the Federal Courts of
Appeals concerning the circumstances under which a
jury may consider a request for punitive damages
under §1981a(b)(1) _ Compare 139 -F. 3d 958
(CADC 1998) (case belOw), with Luciano v. Olsten
Corp., .110 F. 3d 210, 219-'220 (CA2 1997)"
(rejectmg contention that punitive damages require '

o showmg of “extraordinarily egreglous conduct)

I
A

Prio;_ to '19.91, only equitable relief, pﬁmarily

backpay, was available to prevailing Title VII
plaintiffs; the statute provided no authority for an

~award of punitive or compensatory damages. See

Landgraf v. USI Film Products, 511 U..S. 244,
252-253 (1994). With the passage of the 1991 Act,
Congress -provided for _additional remedies,
including " punitive damages, for certain classes of

- ‘Title VII and ADA violations.

The 1991 Act limits compensatory and punitive
damages awards, however, to cases of 'intentional
discrimination'--that is, cases that do not rely on the
‘disparate impact' theory of discrimination. 42 U.
S. C. §19813(a)(1) Section 1981a(b)(1) further

qualifies the availability of punitive awards:

'A complaining party may recover punitive
damages under this section against a respondent
(other than a government, government agency or
pohttcal subdivision) if the complaining party
demonstrates that the respondent engaged in a
discriminatory practice or- discriminatory practices

- with malice or with reckless indifference to the
federally protected rights of an aggneved
mdlvxdual _(Emphasis added.)

o The very ‘sttucturé’ of '§1981a suggests a . ..
e congresswnal intent to authorize punitive awards in".
"only a subset of cases. involving ‘intentional -

dtscrmun_atlon : Section 198lafa)(1) limits
compensatory, and punitive awards to instances of
intentional  discrimination, while §1981a(b)(1)-

. requires' plaintiffs . to make .- an additional

‘demonstrat[ion]' of their eligibility for punitive_
damages. Congress plainly sought to impose two...
standards of liability--one. for establishing a right to.

" compensatory damages and another, 'higher‘ standard
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that a plamtlff must satisfy to quahfy for a pumtlve -

' award _ ' : : i .

]
The Court of Appeals sought to give lffe to this

! .
two-tiered structure by limiting. punitive- awards to - -

i
cases. mvolvmg mtcnuonal discrimination of an
‘egregious’ “nature:

misconduct. - The terms 'malice’ and: i' reckless'

ulumately focus on the actor's state of mind. - See, -.

¢.g., Black's Law Dictionary 956-957, 12710 (6th ed.
1990), see also W. Keeton, D. Dobbs, R. Keeton,

& D. Owen, Prosser and Keeton, Law,i of .Torts’ -

212-214 (5th ed. 1984) (defining 'willful,’
and ‘reckless').
evidence of the requisite mental state, sec infra, at

wanton

10-11; Keéton, supra, at 213-214, §1981a does not

limit plaintiffs to this form of evxdence" and the

. section does not require a showing of egreglous or. -

‘outrageous  discrimination. independent| of - the
~employer's state of mind. "Nor does the statute's
1mply an independent ‘fole for
‘egregiousness’ in the face of congressmnal silence.

On the contrary, the view that §1981a pr6v1des for.

punitive awards based solely on an employer's state
~of mind is consistent with the 1991 Act’ s‘dlstmctmn
between equitable and compensatory rehef Intent
determines which remedies are open to [a plaintiff

here as well; compensatory awards arej available -
only where the employer has engaged in mtenuonal :

dlscrunmatlon §19813(a)(1) (emphasis added)

Moreover §1981a's focus on the emploiyer § state

of mind gives some effect to Congress apparent
. intent to narrow the class of cases for whxch punitive
awards are available to a subset of those involving
intentional discrimination. The employe‘r must act

with ‘malice or with reckless mdlfference to [the .
plamuff‘s] federally protected rights.’ § 1981a(b)(1) ,
(emphams added). The terms 'malice’ or 'reckless

..indifference’ pertam to the employer's [knowledge
that it may be acting in violation of federal law, not
1ts awareness that it is engagmg in dlscmmnanon

" We gain an understandmg of the’ meamng of the
terms ‘malice' and 'reckless mdlfferencé as used

-in §1981a, from this Court's decision in Smith v. -.-
. Wade, 461 U. S. 30 (1983). The parties] as well as
both the en banc majority and dissent, recognme that -

We credit the }fen banc -
~ majority’s effort to_effectuate congressmr{;}al intent, -
“but, in the end, we reject its conclusion that .
eligibility - for punitive damages can ||on1y be_
described in terms of -an employers egregxous :

- form. The Court referred to a

While egregious mxsclonduct is

~ (describing

Congress looked to the Court's decision in Smith in
adopting this language in §1981a. See Tr. of Oral
Arg. 28-29; Brief for Petitioner 24; 139 F. 3d, at
964-965; id., at ‘971 (Tatel, J., dissenting).
Employing language similar to what later appeared
in §1981a, the Court concluded in Smith that ‘a jury
may be permitted to assess punitive damages in an
action under §1983 when the defendant’s conduct is
shown to be motivated by evil motive or intent, or

..~ when it involves reckless or callous indifference to
-'the federally protected rights of others."'
“at 56. While the Smith Court determined thiat it was

461 U. S.,

unnecessary to show actual malice to qualify for a
punitive award, id., at 4548, its intent standard, at
a minimum, required recklessness in its subjec- tive
'subjective
consciousness' of a risk of injury or illegality and a '

.~ ‘criminal indifference to civil obligations.' * d., at
" .. '37, n. 6, 41 (quoting Philadelphia, W. & B. R. Co.

v. Quigley, 21 How. 202, 214 (1859)); see also

‘Farmer v. Brennan, 511 U. S. 825, 837 (1994)

(explaining that criminal law employs subjective

form  of recklessness, requiring a finding that the

defendant ‘disregards a risk of harm of which he is

aware'); see generally 1 T. Sedgwick, Measure of

Damages §§366, 368, pp. 528, 529 (8th ed. 1891)
'wantonness' in punitive damages
context in terms of ‘criminal indifference’ and
‘gross negligence' in terms of a ‘conscious
indifference to consequences'). The Court thus
compared the recklessness standard . ‘to the
requirement that defendants act with ' 'knowledge of
falsity .or reckless disregard for the truth’ ' before
punitive awards are available in defamation actions,

, Srmth _supra, at 50 (quotmg Gertz v. Robert Welch,

, 418-U. S 323, 349 (19?4)). a subjective
standard Harte-Hanks Communications, Inc. v.’

. Connaughton, 491 U. S. 657, 688 (1989). Applying

this standard in the context of §1981a, an employer
must at least discriminate in the face of a perceived
risk that its actions will violate federal law to be

'liable in punitive damages, -

There -will_ be circumstances where intentional
discrimination does not give rise to punitive
damages liability under this standard. In some
instances, the employer may simply bé unaware of
the relevant federal prohibition. There will be
cases, moreover, in which the employer

.discriminates with the distinct belief that its-

discrimination is lawful. The underlying theory of
discrimination may be novel or otherwise poorly

Copr @ West 1999 No Clalm to Ong U.S. Govt: Works

e

'i’




- S.Ct. -

(Publication page references are not available for this document )

recognized or an employer may reasonably believe -

that its discrimination satisfies a bona fide
occupatronal quahﬁcatron defense or other statutory
exception to liability. See, e.g., 42 U.. S. C. §

2000e-2(eX(1) (setting out Trt]e VII defense 'where ) a

religion, sex, or national origin is a bona fide
occupational qualification'); see also §12113 (setting

out defenses under ADA). ‘In Hazen Paper Co. v. .

Biggins, 507 U. S. 604, 616 (1993), we thus
observed that, in light of statutory defenses and
other -exceptions permitting
. decisionmaking, an employer may knowingly rely

on age to make employment decisions without’

* recklessly violating the Age Discrimination . in

Employment Act of 1967 (ADEA). Accordingly, .
we determined ' that - limiting . liquidated damages -

under the ADEA to cases where the employer. 'knew

or showed reckless disregard for the matter of

whether its conduct was prohibited by the statute,’
without an additional showing of outrageous

conduct, was sufficient to give effect to the ADEA's

two-tiered liability scheme. 1d., at 616, 617

At oral argument, respondent urged - that the -

common law tradition surrounding punitive awards
includes an ‘egregious misconduct’ " requirement.
See, e.g., Tr. of Oral Arg. 26-28; see also Brief for
Chamber of Commerce of United States as-Amicus
Curiae 8-22 (advancing this argument). We assume
that Congress, in legislating on punitive awards,
imported common law principles governing this
form of relief. . See, e.g., Molzof v. United States,
502 U. S. 301, 307 (1992). Moreover, some courts

and commentators- have described punitive awards as -
requiring both a specified state of ‘mind and
egregious or aggravated misconduct. . See, e.g., 1 -

D. Dobbs, Law of Remedies. 468 (2d ed. 1993)
(‘Punitive damages are awarded when the defendant

is guilty of both a bad state of mind and hxghly '

serious misconduct').

Most oﬁen, however, eligibility for punitive awards
is characterized in terms of a defendant's motive or

intent. See, e.g., 1 Sedgwick, supra, at 526, 528;

C. McCormick, Law of Damages 280 -(1935).
Indeed, '[tlhe justification of exemplary damages
lies in the evil intent of the defendant.’ 1 Sedgwick,
supra, at 526; see also 2 J. Sutherland, ‘Law of
- Damages §390, p. 1079 (3d ed. 1903) (discussing

punitive damages under rubric of '[¢Jompensation
for wrongs'done with bad motive').  Accordingly, 'a
posrtrve element of conscrous wrongdomg is always

age-based

‘(observing that 'malice . .

Page 43
requrred. McCormick, supra, at 280;-

Egrégious mrsconduct is often associated with the
award of punitive damages, but the reprehensible
character of the conduct is not generally considered
apart from the requisite state of mind. Conduct
warrantmg pumtrve awards has been charactenzed
as ‘egregious," for example, because of the
defendant's mental state. See ‘Restatement (Second)
of Torts §908(2) (1979) (¢ Pumtwe damages may be
awarded for conduct that is outrageous, because of
the deféndant’s evil motive or his reckless
indifference to the rights of others ‘). Respondent,
in fact, appears to endors¢ this characterization.
See, e.g., Brief for Respondent 19 ('Malicious and
reckless conduct [is] by definition egregious'); see
also id., at 28-29. That conduct committed with the
specified mental state may be characterized as
egregious, however, is not to say that employers
must engage in conduct with some independent,
‘egregious” quality before being subject to a pumtwe

award.

" To be sure, egregious or outrageous acts may Serve
as evidence supporting an inference of the requisite

‘evil motive.’ 'The allowance of exemplary

. damages depends upon the bad motive of the wrong-

doer as exhibited by his acts.” 1 Sedgwick, supra,
at 529 (emphasis added); see also 2 Sutherland,
supra, §394, at 1101 ('The spirit which actuated the

. wrong-doer may doubtless be inferred from the

circumstances surrounding the parties and the
transaction'); see, e.g., Chizmar v. Mackie, 896 P.
2d 196, 209 (Alaska 1995) ('[Wlhere there is no

.~ evidence that gives rise to an inference of actual =~
- malice or conduct sufficiently outrageous to be -

deemed eqmvalent to actual malice, the trial court
need not, and indeed should not, submit the issue of
punitive damages to the jury' (internal quotation
marks omitted)); Horton v. Union Light, Heat &
Power Co., 690 S. W, 2d 382, 389 (Ky. 1985)
. may be implied from

outrageous _ conduct’). Likewise, —under §

\ (19813(1))(1) pointing to evidence of an employer $

egregious behav1or would. provrde one means of
satisfying the plaintiff's burden to 'demonsrrat[e]
that the employer acted with the requisite ‘malice or

- reckless indifference.’. See 42 U.S. C. §
1981a(b)(1); see, e.g., 3 BNA EEOC Compliance
Manual "N:6085-N6084  (1992) (Enforcement..
Guidance: Compensatory and Punitive Damages

Available Under §102 of the Civil Rights Act of
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1991) (listing ‘[t]he degree of egregiouiness: and

{
nature of the respondent's conduct’ among-evidence -

tending to show malice or reckless dulsregard)
Again, however, respondent has not shown that the
. terms ‘reckless indifference’” and mahce in- the
punitive damages context, have taken on a consistent

definition including an independent, egreglousness '

requirement. Cf. Morissette v. United States 342
U. S. 246, 263 (1952) ('[Wihere Congress borrows
terms of art in which are accumulated ithe legal
tradition and meaning of centuries of practice, it
presumably knows and adopts the clusteé of ideas
that were attached to each borrowed word in the
body of learning from whxch it was takeli and the
meaning its use w1ll convey to the Jud',lal mind
unless otherwise mstructed ).

B -
" The inquiry does not end with a showing of the

requisite 'malice or . . . reckless indifference' on
the part of certain individuals, however. {42 U. S.,

C. §1981a(b)(1). The plaintiff must unpute liability .

for ‘punitive damages to respondent. The en banc
dissent recognized that agency principles p ace limits
on vicarious hablhty for punitive damages 139 F.
3d, at 974 (Tatel, J., dissenting). leemse the
Solicitor General as amicus acknowledged during

argument that common law limitations on a .

principal's habxhty in punitive awards for {he acts of
its agents apply in the Title VII context. Tr of Oral
Arg. 23. S ;

o
JUSTICE STEVENS urges that we shou]d not

“consider these limitations here. See post at 6-8

(opinion concurring in part and dlssentmg in part).
While we decline to engage. in any j| definitive
application of the agency standards to the facts of
this case, see infra, at 18, it is unportant that we
address the proper legal standards, for‘ imputing
liability to an employer in the pumuve damages
. context. This issue is intimately bound up with the
. preccdmg dlscussmn on the ev1dent1ary showing
necessary to qualify for a punitive award* and it is
easily subsumed within the question on: which we

granted certiorari--namely, '[i]n what circumstances -

~ may punitive damages be- awarded under 'ﬁ‘lﬂe VII of
the 1964 Civil Rights Act, as amended, for unlawful

intentional discrimination?' Pet. for Cert. i; see

 also this Court's Rule 14.1(a). ‘On a lnumber of

occasions, this Court has considered 1ssws waived

by the pames below and in the petition for certloran
!
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because the issues were so integral to decision of the
case that they could be considered ‘fairly subsumed'’
by the -actual questions presented.' Gilmer v.
Interstate/Johnson Lane Corp., 500 U. S. 20, 37
(1991) (Stevens, J., dissenting) (citing cases). The
Court has not always confined itself to the set of

" issues addressed by the parties. See, e.g., Steel Co. -
. v. Citizens for a Better Environment, 523 U. S. 83,

93-102 and n. 1 (1998); H. J. Inc. v. Northwestern
Bell Telephone Co., 492 U. §. 229, 243-249 (1989);
Continental Hl. Nat. Bank & Trust Co. v. Chicago

‘R. L. & P. R. Co., 294 U. S. 648, 667-675 (1935).
- Here, moreover, limitations on the extent to which

principals may be liable in punitive damages for the
torts of their agents was the subject of discussion by

" both the en banc dissent and majority, see 139 F.
. 3d, at 968; id., at 974 (Tatel, J., dissenting), amicus

briefing, see Brief for Chamber of Commerce of the

"United States 22-27, and substantial questioning at

oral argument, see Tr. of Oral Arg. 11-17, 19-24,
49-50, 54-55. Nor did respondent discount the
notion that agency principles may place limits on an
employer’s vicarious liability for punitive damages.

-See post, at 6. In fact, respondent advanced the

general position 'that the higher agency principles,
under- common ‘law, would apply to punitive
damages.’ Tr. of Oral Arg. 49. Accordingly, we
conclude that these potential limitations on the extent
of respondent’s liability are properly considered in

- the instant case.

The common law has long recognized that agency

- principles limit vicarious liability for punitive
.awards. See, e.g., G. Field, Law of Damages §§

85-87 (1876); 1 Sedgwick, Damages §378;
McCormick, Damages §80; 2 F. Mechem, Law of
Agency §§20_1'21-2015 (2d ed. 1914). This is a
principle, moreover, that this Court. historically has
endorsed. See, e.g., Lake Shore &' Michigan
Southern R. Co. v. Premtice, 147 U. 8. 101,
114-115 (1893); The Amiable Nancy, 3. Wheat.

© 546, 558-559 (1818). Courts of Appeals, too, have

relied on these liability limits in interpreting 42 U.
s. C. §1981a.
Storés, Inc., .166 ‘F. 3d 1317, 1322-1323 (CAll
1999); Harris, supra, at 983- 985. See also
Fitzgerald v. Mountain States Telephone &

- Telegraph Co., 68 F. 3d 1257, 1263-1264 (CA10

1995) (same in suit under'42 U. S. C. §1981). But

. see Dcffenbaugh-lehams v. Wal-Mart Stores, Inc.,

156 F. 3d 581, 592-594 (CAS 1998), rehearmg en
banc- ordered 169 F. 3d 215 (1999)
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We have observed that,
Congress has directed federal courts to interpret
Title VII based on agency principles.'. Burlington
Industries,
(1998); see also Meritor Savings Bank, FSB v.
Vinson, 477 U. S. 57, 72 (1986) (noting that, in
interpreting Title VII, 'Congress wanted courts to
look to agency principles for guidance'). Observing

the limits on liability that these principles impose .is’

especially important when interpreting the 1991 Act.
In promulgating the Act, Congress conspicuously
left intact the- 'limits of employer liability'
established in Meritor. Faragher v. Boca Raton,

524 U. 8. 775, 804, n. 4 (1998); see also Burlington Q

Industries, Inc., supra, at 763-764 ('[W]e are bound
by our holding in Meritor that agency - principles
constrain the imposition of vicarious hablhty in
cases of supervisory harassment'),

Although jurisdictions disagree over whether and

‘how to limit vicarious liability for punitive damages,

see, e.g., 2 J. Ghiardi & J. Kircher, Punitive
Damages: Law and Practice §24.01 (1998)
(discussing disagreement); 22  Am. Jur. 24,
Damages §788 (1988) (same), our interpretation of
Title VII is informed by "the general common law of
agency, rather than . . . the law. of any particular
State.’ Burlington Industries, Inc., supra, at 754
(internal quotation marks omitted). The common
law as codified in the Restatement (Second) of

Agency (1957), provides a- useful starting point for

defining this general common law. See Burlington
Industries, Inc., supra, at 755 ('[T]lhe Restatement .
."is a useful beginning- point for a discussion of

. general agency principles'); see also Meritor, supra,
The Restatement of Agency places strict

at 72.
limits on the extent to which an agent's misconduct
may be imputed to the principal for purposes of
awarding punitive damages:

"Punitive damages can properly be awarded
" against a master or other principal because of an,
" act by an agent if, but only if:

'(a) the principal authorized the domg and the . '

“manner of the act, or
~ '(b) the agent was unfit and the principal was
reckless in employing him, or
(c) the agent was employed .in a managerial
capacity and was acting in the - scope of
employment, or
‘(d) the principal or a managerial agent of the
_ principal  ratified or approved the act.
" Restatement (Second) of Agency, supra, §217 C

'liln express terms,
o (same)

Inc. v.-Ellerth, 524 U. S. 742, 754

 employee] s
“substantially within the authorized time and space
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See also Restatement (Second) of Torts §909

" The Restatement, for example, provides that the

principal may be liable for.punitive damages if it

' “authorizes or ratifies the agent s tortious act, or if it
‘_~acts recklessly in employing the malfeasing agent.
.~ The  Restatement also contemplates liability for

punitive awards where an employee serving in a
‘managerial capacity' committed the wrong while
‘acting in the scope of employment.' Restatement

" (Second) of Agency, supra, §217 C; see also
. Restatement (Second) of Torts, supra, §909 (same).
. ‘Unfortunately,

no good definition of what
constitutes a 'managerial capacity' has been found,’
2 Ghiardi, supra, §24.05, at 14, and determining
whether an employee meets this description requires

" a fact-intensive inquiry, id., §24.05; 1 L. Schlueter
. & K. Redden, Punitive Damages, §4.4(B)(2)(a), p.
- 182 (3d ed. 1995). 'In making this determination,
+ the court should review the type of authority that the

employer has given to the employee, the amount of
discretion that the employee has in what is done and

" how it is accomplished.' Id., §4.4(B}2)(a), at 181.

Suffice it to say here that the examples provided in
the Restatement of Torts suggest that an employee

- must be 'important,” but perhaps need not be the

employer's 'top management, officers, or directors,’
to be acting 'in a managerial capacity.' Ibid.; see
also 2 Ghiardi, supra, §24.05, at 14; Restatement

"(Second) of Torts, §909, at.468, Comment b and
Ilus. 3.

~ Additional questions arise from the meaning of the

‘scope  of employment' requirement.. The
Restatement of Agency provides that even
intentional torts are within the scope of an agent's
employment if the .conduct is ‘the kind [the
employed to perform,” ‘occurs

limits,' and ‘is actuated, at least in part, by a
- purpose to serve the' employer.  Restatement
(Second) of Agency, supra, §228(1), at 504.

According to the Restatement, so long as these rules
are satisfied, an employee may be said to act within
the scope of employment even if the employee
engages in acts ‘specifically forbidden' by the
employer and uses ‘'forbidden means of
accomplishing results.’ Id., §230, at 511, Comment
b; see also Burlington Industries, Inc., supra, at

©. 756; Keeton, Torts §70, On this view, even an
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it

employer who makes every effort to comply with

Title VII would be held liable for the discr;gmnato'ry
acts of agents acting in a ‘managerial (:apacity. L
I\ .

Holding employers- liable for pumtxve ldamagesA

when they engage in good faith efforts to comply

with Title VII, however, is in some tensmn with the
very principles underlying common law lumtanonSv

~ on vicarious liability for punitive damages-[-mat it is
1mproper ordinarily to award punitive jdamages
against one who himself is personally innocent and
‘therefore liable only vicariously.' Restatement
(Second) of Torts, supra, §909, at 468, Commentb

Where an employer has undertaken such g’ood faith”

efforts at Title VII compliance, it 'demonstrat[es]

- that it never acted in reckless disregard oﬂlfederally'

- protected rights." 139 F. 3d, at 974 ('I‘atel 1.,

dissenting); see also Harris, 132 F. 3d, at§?83 984
(observing that, '[i]ln some cases, the existence of a
written policy instituted in good faith has oﬂerated as

a total bar to- employer liability for | punitive

damages' and concluding that ‘the institu: ion of a .

written sexual harassment policy goes a long way

towards dispelling any claim about the employer's

.‘reckless' or 'malicious’ state of mind').
~ Applying the Restatement of Agency's fscope of
employment' rule in the Title VII'punitive;damages
context, moreover, would reduce the incentive for
employers to  implement  antidiscrimination

programs.- In fact, such a rule would likely

“exacerbate concerns among employers that| §1981a's
'malice’ and ‘reckless indifference' |standard
penalizes those employers who educate tl}lemseives
and their employees on Title VII's prohlbmons See

" Brief for Equal Employment Advisory Councﬂ as

Amicus Curiae 12 ('[IIf an employer has made
efforts to familiarize itself with Txt}'e VII's
requirements, then any violation of those

requirements by the employer can be inferred to-

have been committed 'with malice or with reckless
indifference’ ). Dissuading employé'rs from
implementing programs or policies to| prevent
discrimination in the workplace is dlrectly contrary
to the purposes underlymg Title VIIL. The statute' s
‘primary objective’ is 'a prophylactlc one,’

Albemarle Paper Co. v. Moody, 422 U. §.]405, 417
(1975); it aims, chiefly, 'not to provide redress but
to avoid harm," Faragher, 524 U. S., at 806 With
regard to sexual harassment, '[flor example Title

_ VII is designed to encourage the creé:auon of
antiharassment pohcxes and effective gnevancei

- respondent.

T

Page 46

mechanisms.” Burlington Industries, Inc., 524 U.
S., at 764, The purposes underlying Title VII are
similarly advanced where employers are encouraged
to adopt antidiscrimination policies and to educate

their personnel on Title VII's prohibitions.

In light of the perverse incentives that the
Restatement's ‘scope of employment' rules create,

~ we are compelled to modify these principles to avoid

undermining the objectives underlying Title VIIL
See generally ibid. See also Faragher, supra, at
802, n. 3 (noting that Court must 'adapt agency
concepts to the practical objectives of Title VII');
Meritor Savings Bank, FSB, 477 U. S., at 72
¢ [C]ommen law principles may not be transferable
in all their particulars to Title VII'). Recognizing

. Title VII as an effort to promote prevention as well

as remediation, and observing the very principles
underlying the Restatements' strict limits on
vicarious liability for punitive damages, we agree
that, in the punitive damages context, an employer
may not be vicariously liable for the discriminatory
employment decisions of managerial agents where
these decisions are contrary to the employer's 'good-
faith efforts to comply with Title VII." 139 F. 3d,
at 974 (Tatel, J., dissenting). -As the dissent
recognized, '[gliving punitive damages protection to
employers who make good- faith efforts to prevent
discrimination in the workplace accomplishes' Title
VII's objective of 'motivat{ing] employers to detect
and deter Title VII violations.' ‘Ibid.

We have concluded that an employer's conduct
need not be independently . 'egregious’ to satisfy §
1981a’'s requirements for a punitive damages award,
although evidence of egregious misconduct may be
used to meet the plaintiff 's burden of proof. We
leave for remand the question whether petitioner can
identify facts sufficient to support an inference that
the "requisite mental state can be imputed t
The parties have not yet had an
opportunity to marshal the record evidence in
support of their views on the application of agency
principles in the instant case, and the en banc
majority had no reason to resolve the issue because
it concluded that petitioner had failed to demonstrate
the requisite 'egregious’ misconduct. 139 F. 3d, at
968. Although trial testimony established that Allen
made the ultimate decision to promote Spangler
while serving as petitioner's interim executive.r
director, respondent's highest position, Tr. 159
(Oct. 19, 1995), it remains to be seen whether
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petitioner can make a sufficient showmg that. Allen
apted with malice. or reckless indifference - to
‘petitioner's Title VII rights. Even if it could.be

established that Wheat, effectively selected '

" O'Donnell's. - replacement, moreover, several
questions would remain, e.g., whether Wheat was
serving in a 'managerial capacity’ and whether he

behaved with malice or reckless indifference to

petitioner's rights. It may also be necessary to
determine whether the Association had been making
good faith efforts to enforce an antidiscrimination
policy. We léave these issues for resolution. on
remand. |

For the foregoing reasons, the decision of the Court
of Appeals is vacated, and the case is remanded for
proceedings consistent with this opinion. :

It is so ordered.
'CHIEF JUSTICE . REHNQUIST, with whom

JUSTICE THOMAS joins, concurrmg in part and
dissenting in part. :

For the reasons stated' by Judge Randolph in his

concurring opinion in the Court of Appeals, I would
hold that Congress' two-tiered scheme of Title. VII
monetary - liability - implies that there is an
egregiousness requirement that reserves 'punitive
- damages only for the worst cases of intentional

discrimination. See 139 F. 3d 958, 970 (CADC

1998). Since the Court has determined otherwise,
however, 1 join that portion of Part- II-B of the
Court's opinion holding that principles' of agency
law place a significant limitation, and in many
~ foreseeable cases a complete bar on employer
liability for punitive damages .

JUSTICE ‘~STBVENS, with  whom JUSTICE.

SOUTER, ' JUSTICE GINSBURG, and JUSTICE
- BREYER join, concurring in part and dissenting in

- -The Court properly rejects the Court of Appeals’

holding that defendants in Title VII actions must
engage in 'egregious’ misconduct before a jury may
be permitted  to-'consider a request for punitive
damages: Accordmgly, I join Parts [ and II-A of its
_opinion. . I write separately, however, because 1
- strongly disagree with the Court's decision to
volufiteer commentary on an issue that the parties
have not briefed and that the facts of this case do not

. damages standard separated the
. concepts of intent to cause injury, on one hand, and

- . federal law.
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present I would simply remand for a trial on

* punitive damages .

I .

In enacting the Civil Rights Act of 1991 (1991
Act), Congress established a three-tiered system of
remedies for a broad range of discriminatory
conduct, including violations of Title VII of the
Civil Rights Act of 1964, 42 U. S. C. §2000e et

. seq., as well as some. violations of the Ameficans ‘

with Disabilities Act of 1990 (ADA), 42 U. S. C. §

-12101 et seq. (1994 ed. and Supp II). Equitable

remedies are available for disparate impact
violations; compensatory damages for intentional

"disparate ' treatment; and punitive damages for
_intentional discrimination ‘with malice or with

reckless indifference to the federally protected rights
of an aggrieved 1nd1v1dual §19813(b)(1)

The 1991 Act's punitive damages standard, as the
Court recognizes, ante,.at 7, ‘is quite obvxously

- drawn from our holding in Smith v. Wade, 461 U.

S. 30 (1983). There, we held that punitive damages
may be awarded under 42 U. S. C. §1983 (1976

- ed., Supp. V) 'when the defendant's conduct is

shown to be motivated by evil motive or intent, or,

~when it involves reckless or callous indifference to

the federally protected rights of others.' 461 U. §S.,
at 56. [FN1] The 1991 Act's standard is alsc the
same intent-based standard used in the. Age
Discrimination in Employment -Act of 1967
(ADEA), 29 U. S. C. §621 et seq. (1994 ed. and
Supp. II). The ADEA provides for an award of

‘liquidated damages--damages that are 'punitive in
nature,' Trans World - Airlines, Inc. v. Thurston,

469 U. S. 111, 125 (1985)--when the employer -
'knew or showed reckless disregard .for the matter

.of whether its conduct was prohibited by the
-statute.’ Hazen Paper Co. v. Biggins, 507 U. S

604, 617 (1993); -accord, Thurston, 469 u. S.,

- 126.

In Smith, we caréfully noted that our punitive
'quite distinct

subjective consciousness of risk of injury (or of
unlawfulness) on the other,’ 461 U. S., at 38, n. 6,
and held that punitive damages are permissible only
when the latter component is satisfied by a..
deliberate or recklessly indifferent violation of
In Thurston, we interpreted the
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ADEA's standard the same way and expls lined that

the relevant mental distinction between intentional .

discrimination and ‘reckless dlsregard' for) federally
protected rights is essentially the same as|the well-
known difference between a ‘'knowing; and a
‘willful' violation of a criminal law. See 469 U. S.,
at 126-127. While a criminal defendant, like an
employer, need not have knowledge of the law to act
‘knowingly' or intentionally, he must knogw that his
. acts violate the law or must careless[ly]jdlsregard
- whether or not one has the right so to act] in order
“to act 'willfully.' United States v. Murdock 290 U.
S. 389, 395 (1933), quoted in Thurston, 469 u. s.,
at 127. We have interpreted the word wxllfully the
same way in the civil context. See McLaughlm v.
Richland Shoe Co., 486 U. S. 128, 12}3 (1988)
(holding that the 'plain language' of the Fair Labor
Standards Act's 'willful'® liquidated || damages
standard requires that 'thé employer either knew or
showed reckless disregard for the matter of whether
its conduct was prohibited by the statute!" without
‘regard to the outrageousness of the conduct at
-issue). ~

Construing §1981a(b)(1) to impose a purely r_nental‘
standard is perfectly consistent with the structure

and purpose of the 1991 Act. As with the ADEA,
the 1991 Act's ‘willful' or 'reckless disregard’
standard respects the Act's 'two-tiered' ] “damages
- scheme while deterring future’ mtennonaﬂy unlawful
discrimination.  See Hazen Paper, 507 U S.,

614-615. There are, for reasons the: Court explams :

see ante, at 8-9, numerous instances in which an
employer might intentionally treat .an |individual
differently because of her race, gender, rehgmn or
disability without knowing that it is v1olzi1tmg Title

VII or the ADA. In order to recover compensatory :

“damages under the 1991 Act, victims of unlawful
disparate treatmnent must prove that the Qefendants‘
conduct was intentional, but they need notn;prove that

the defendants either knew or should h¢ ve known -

that they were violating the law. It is the additional
element of willful or reckless disregard of the law
that justifies a penalty of double damages in age
" discrimination cases and punitive damages in the
broad range of cases covered by the 1991 Act.

It-is of course true that as our society mgves closer
to the goal of eliminating intentional ‘; invidious
discrimination, the core- mandates of Txtle VII and
the ADA are becoming increasingly mvramed in
-employers' 'minds.

- Nashville Banner Publishing Co.,

" .qualifies as 'egregious,'
merits that opprobrious label may provide probative

As more employer§ come to.

appreciate the importahce and the proportions of

- those statutes' mandates, the number of federal

violations will continue to decrease accordingly.
But at the same time, one could reasonably believe,
as Congress did, that as our national resolve against
employment discrimination hardens; deliberate
violations of Title VII and the ADA become
increasingly blameworthy and more properly - the
subject of 'societal condemnation,' McKennon v.
513 U. S. 352,
357 (1995), in the form of punitive damages.
Indeed, it would have been rather perverse for
Congress to conclude that the increasing acceptance
of antidiscrimination laws “in the workplace
somehow - mitigates willful violations of those laws

- such that only those violations that are accompanied

by particularly outlandish ™ acts warrant special
deterrence

Given the clarity of our cases and the precision of
Congress' words, the common-law tradition of
punitive damages and any relationship it "has to
'egregious conduct' is quite irrelevant. It is enough
to say that Congress provided in the 1991 Act its

own punitive damages standard that focuses solely -

on willful mental state, and it did not suggest that
there lis any class of willful violations that are
exempt from exposure to punitive damages. 'Nor did
it indicate that there is a point on the spectrum of
deliberate or recklessly indifferent conduct that
Thus, while behavior that

evidence of wrongful motive, it is not a necessary
prerequisite to proving such a motive under the 1991
Act. To the extent that any treatise or federal, state,
or 'common-law’ case might suggest otherw1se it is

. wrong.

- There are other means of proving that an employer
. willfully violated the law. An employer, may, for

example, express hostility toward employment
discrimination laws or conceal evidence regarding
its "true’ selection procedures because it knows they
violate federal law. Whatever the case, so longas a
Title VII plaintiff proffers sufficient evidence from
which a jury could conclude that an employer acted
willfully, judges have no place making their own
value judgments regarding whether the conduct was
‘egregious’ or otherwise presents an inappropriate
candidate for punitive damages; the i 1ssue must goto,
the jury.
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If we accept the jury's appraisal of the evidence in
this cas¢ and draw, as we must when reviewing the

_ denial of a jury instruction, all reasonable inferences

in petitioner's favor, there is ample evidence from

-

which the jury could have concluded that respondent .

willfully violated Title VII. Petitioner emphasized,
at trial and in her briefs to this Court, that

respondent took 'a tangible employment action'

against her in the form of denying a promotion.
Brief for Petitioner 47. Evidence indicated that
petitioner was the more qualified of the two
candidates for  the job. Respondent's
decisionmakers, who were senior executives of the
Association, were known occasionally to tell
sexually offensive jokes and referred to professional
women in derogatory terms. The record further
supports an inference that these executives not only
deliberately refused to consider petitioner fairly and

"to promote her because she is a woman, but they

manipulated the job requirements and conducted a
'sham’ selection procedure in an attempt to conceal
their misconduct.

There is no claim that respondent's decisionmakers
violated any company policy; that they were not
acting within the scope of their employment; or that
respondent has ever disavowed their conduct.
Neither the respondent nor its two decisionmakers
claimed at trial any ignorance of Title VII's
requirements, nor did either offer any ‘good-faith’
reason for believing that being a man was a
legitimate requirement for the job. Rather, at trial

respondent resorted to false, pretextual explanations .

for its refusal to promote petitioner.

The record, in sum, contains evidence from which
a jury might find that respondent acted with reckless
indifference to petitioner's federally protected
rights. It follows, in my judgment, that the three-
judge panel of the Court of Appeals correctly
decided to remand the case to the district court for a
trial on punitive damages. See 108 F. 3d 1431,
1440 (CADC 1997). To the extent that the Court's
opinion fails to direct that disposition, I respectfully
dissent.

11 S
In Part II-B of its opinion, the Court discusses the
question 'whether liability for punitive damages may
be imputed to respondent’ under 'agency principles.’
Ante, at 12. That is a question that neither of the

‘parties has ever addressed in this litigation and that
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respondent, at least, has expressly’ disavowed.
When prodded at oral argument, counsel for
respondent twice stood firm on this point. ‘[W]e all
agree,’ he twice repeated, ‘that that precise issue is
not before the Court' Tr. of Oral Arg. 49. Nor did

. any of the 11 judges in the Court of Appeals believe

that it was applicable to the dispute at hand--
presumably because promotion decisions are
quintessential 'company acts,' see 139 F. 3d 958,
968 (CADC 1998), and because the two executives
who made this promotion decision were the
executive director of the Association and the acting
head -of its Washington office. Id., at 974, 979
(Tatel, J., dissenting). See also 108 F. 3d, at 1434, .
1439. Judge Tatel, who the Court implies raised the

agency issue, in fact explicitly (and correctly).

-concluded that '[t]his case does not present these or

analogous circumstances.’ 108 F. 3d, at 1439,

The absence of briefing or meaningful argument by
the parties makes this Court's gratuitous decision to
volunteer an opinion on this nonissue particularly ill
advised. It is not this Court's practice to consider
arguments--specifically, - alternative defenses of the
judgment under review-- that were not presented in
the brief in opposition to the petition for certiorari.
See. this Court's Rule 15.2. Indeed, on two
occasions in this very Term, we refused to do so
despite .the fact that theissues were briefed and
argued by the parties. See South Central Bell
Telephone Co. v. Alabama, 526 U. §. _ ,
(1999) (slip op., at' 10); Roberts v. Galen of
Virginia, Inc., 525 U. S. ., (1999) (per.
curiam) (slip op., at 4-5 ). If we declined to reach
alternate defenses under those circumstances, surely
we should do so here.

Nor is it accurate for the Court to imply that the
Solicitor General as amicus advocates a course
similar to that which the Court takes regarding the
agency question. Cf. ante, at 12. The Solicitor
General, like the parties, did not brief any agency
issue. At oral argument, he correspondingly stated
that the issue ‘is not really presented here.' Tr. of
Oral Arg. 19. He then responded to the Court's
questions by stating that the Federal Government
believes that whenever a tangible employment
consequence is involved §198la incorporates the
‘managerial capacity' principles espoused by §217C
of the Restatement (Second) of Agency. See Tr. of ,
Oral Arg. 23. But to the extent that the Court
tinkers . with the Restatement's standard, it is
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rejecting the Government's view of its own statute and cite with approval the very page in Smith that
ird on the announced the punitive damages standard requiring

without giving it an opportumty to be hea
issue. ‘evil motive or intent, or ... reckless or callous
indifference to the federally protected rights of -
others, 461 U. S., at 56, quoted in H. R. Rep.
 No. 102-40, at 29. The Report of the House
Education and Labor Committee echoed this
sentiment. See H. R. Rep. No. 10240, p. 74
(1991} (citing Smith with approval). Congress'

Accordingly, while I agree with the= Court's
rejection of the en. banc majonty s holdmg on the
only issue that it confronted, 1 respectfully dissent
from the Court's failure to order a remand for trial

on the punitive damages issue. : substitution in the 1991 Act of the word "malice’
| for Smith v. Wade's phrase 'evil motive or intent’

FNI. Lest there be any doubt that Congress looked is inconsequential;-in Smith, we noted that ‘malice

) to Smith in crafting the statwte, the Report of the ... may be an appropriate' term to denote ill will or

House Judiciary Committee explams% that - the
‘standard for punitive damages is takcn directly
from civil rights case law," H. R. ,Rep No. y

10240, pt. 2, p. 29 (1991} and proceeds to quote END OF DOCUMENT

“an intent to injure. See 461 U.S., at37,n. 6.

\

| .

[ ‘ ' ,

{ , : . : i b4
5 ’ . .
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Syllabus [FN¥]

FN* The syllabus constitutes no part of the opinion

of the Court but Kas been prepared by the Reporter
of Decisions for the convenience of the reader. See

United States v. Detroit Timber & Lumber Co. ,
. 200 U. S. 321, 337.

In the Americans with Disabilities Act of 1990 B

(ADA), Congress described the isolation and
segregation of individuals with disabilities as a
serious and pervasive form of discrimination. 42.U.
S. C. §§12101(a)(2), (5). Title II of the ADA,
which proscribes discrimination in the provision of

; public services; specifies, inter alia, that no qualified

individual with a disability shall, 'by reason of such
disability,* be excluded from participation in, or be
denied the benefits of, a public entity's services,
\ §12132. Congress

implementing Title II's discrimination proscription.
See §12134(a). One such regulation, known as the
'integration regulation,' requires a "public entity [to]
administer ... programs ... in the most integrated

. setting * appropriate to the needs of qualified

individuals with disabilities.' 28 CFR §35.130(d).

.+ A further prescription; here called the ‘reasonable- .

modifications regulation,' requires public entities to
'make reasonable modifications' to  avoid

"dliscriinination on the basis of disability," but does

not require measures that would 'fundamentally

alter' the nature of the. emlty $ programs §

35.130(b)(7).

Respondents L. C. and E. W. are meﬂtally

limited circumstances.

“retarded women; L. C. has also been diagnosed with

schizophrenia, and E. W., with a personality

disorder. Both women were voluntarily admitted to

Georgia Regional Hospital at Atlanta (GRH); where
they were confined for treatment in a psychiatric
unit. Although their treatment professionals
eventually concluded that each of the women could
be. cared - for appropriately in a community-based
program, the women remained institutionalized at

‘GRH. Seeking placement in community care, L. C.

filed this suit against . petitioner state officials
(collectivély, the State) under 42 U. S. C. §1983
and Title I. She alleged that the State violatéd Title
I in failing o place her in a community-based

program once her treating professmnals determined

that such placement was appropriate. E. W,

- intervened, stating an identical claim. . The District

Court granted partial summary judgment for the
women, ordering their placement in an appropriate

community-based treatment program. The court

rejected the State's argument that inadequate
funding, not discrimination against L. C. and E. W.
‘by reason of [their] disabilit[ies]," accounted for

_ their retention at GRH. Under Title II, the court
 concluded,
* constitutes discrimination per se, which cannot be

unnecessary mStltUtIOIial segregauon

justified by: a lack of fundmg The court also
rejected the State's defense that requiring immediate
transfers in such cases would 'fundamentally alter’
the State's programs. The Eleventh Circuit affirmed
the District Court's judgment, but remanded for
reassessment of the State's cost-based defense. The
District Court had left virtually -no room for such a
defense. The''appeals court read ‘the statute and
regulations to allow the defense, but only in tightly
Accordingly, the Eleventh
Circuit instructed the District Court to consider, as a
key factor, whether the additional cost for treatment
of L. C. and E. W. in community-based care would
be unreasonable given the demands of the State s
mental health budget. : A :

“Held: * The judgment is affirmed in 'part and.
vacated in part, and the case is remanded.

138 'F. 3d 893, affirmed in part vacated in part
and remanded.

. JUSTICE GINSBURG delivered'the opinion of the .
" Court with respect to Parts I, II, and HI-A,

concluding that, under Title II of the ADA, States

‘Copr. © West 1999 No Claim to Orig. U.S. Govt. Works
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'are requ1red 1o place persons with ‘mental di ;abxhtxes
in community settings rather. than in institutions
~when the State's treatment professionals have
' determined  that . community placement s
appropriate, the transfer from institutional- care 1o a
less restrictive setting is not opposed by thel affected
individual, and the placement can be reasonably
accommodated, taking into account the resources
available to the State and the needs of others with
mental disabilities. Pp. 11-18. :

(a) The integration and reasonable-mod fications
regulations issued by the Attorney General rest on

two key determinations: (1) Unjustified placi ement Or

retention of persons in institutions severely limits
-their exposure to the outside. commun,ty, “and

" therefore constitutes .a form of discrimination based’
" on disability prohibited by Title II, |and (2)

qualifying their obhganon to avoid unjustified
isolation of individuals with disabilities, S tates can

resist modifications that would. fundamentcdly alter -
"the nature of their services and programs. The

Eléventh Circuit essentially upheld the ‘Attorney
General's construction of the ADA. This Court

affirms - the Court of _Appeals dec:slon ins letantial

part. Pp. 11 12.

(b)" ‘ Undue msututxonahzatxon qua‘ lifies as -
dzsablhty.' The.

discrimination - “'by .reason of
Department of Justxce has conmstenﬂy advocated

* that it does. Because’ the Department is the agency

directed by Congress to issue Title II regul: %txons its
views warrant respect. ‘This Court need not inquire
whether -.the degree. ‘of deference descnbed in
Chevron U. S. A. Inc. v. Natural Resources

‘Defense Council, Inc., 467.U. S. 837, 844 is in _

“order; .the well- reasoned views of the | agencies
unplementmg . statute. constitute a jpody of
experience. and informed judgment to’ whg:h,courts
and lmgants may . properly ‘resort for guidance.

‘ . Eg., -Bragdon v. Abbott, 524 U. S. 624, 642. .

‘‘According to the State, L. C. and| E.” W.
encountered no discrimination 'by reason|of' their

.disabilities because they were not denied community .
. placement on account of those-disabilities, anr were -
they subjected to 'discrimination,' for theyjidentified -

no comparison class of similarly sxmated individuals
given preferential treatment.” In rejecting these

positions the Court recognizes that Cengress had a

more . comprehensive - view of - the c‘(%ncept of
discrimination advanced in the ADA. "The ADA
* stepped. up earlier efforts in the Develqpmentally

" Copr. © West 1999 No Claim to Orig. U.S. Govt. Works
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Disabled - Assistance and Bill of nghts Act and the
Rehabilitation - Act of 1973 to secure opportunities.
for people with developmental disabilities to enjoy
the benefits of community living. The ADA both
requires all public entities to refrain from

~ discrimination, see " §12132, and specifically

identifies unjustified 'segregation'- of persons with
disabilities as a ‘for[m] of discrimination,’ see §§
The, identification of

evident judgments: Institutional placement of
persons who can handle and benefit from community
settings perpetuates unwarranted assumptions  that
persons so isolated are incapable or unworthy of

participating' in community - life, cf., e.g., Allen v.

Wright, 468 U. S. 737, 755; and institutional

confinement  severely  diminishes individuals’'
. everyday ‘life activities."

' Dissimilar treatment
correspondingly exists-in this key respect: In order

_ to receive needed medical services, persons with
‘mental disabilities = must, because of those

disabilities, relinquish participation in community

© life they could | enjoy given. reasonable

accommodations, while persons without mental
disabilities can receive the medical services they
need without similar sacrifice. - The State correctly

“uses the ‘past tense to frame its argument that,
. despite Congress’ 'ADA. findings, the Medicaid

statute ‘reflected’ a congressional policy preference
for mstltuuonal ‘treatment over . treatment in the
community. -~ Since ‘1981, Medicaid has in fact
provided . funding for state-run  home and
community-based care through a waiver program.
This Court emphasizes that nothing in the ADA or -

its implementing regulations condones termination of
_ institutional settings for persons unable to handle or .

benefit fromi community settings.” Nor is there any

federal requirement that community-based treatment -

be imposed on patients who do not desire it. In this
case, however, it is not genuinely disputed that L.
C. and E. W. are individuals 'qualified’ - for -
noninstitutional care: The State's own professionals
determined that community-based treatment would

- be appropriate for L. C. and E. W., and neither -
- woman opposed such treatment. Pp. 12-18.

JUSTICE GINSBURG jomed by JUSTICE,

0! CONNOR, ' JUSTICE SOUTER and JUSTICE

BREYER, concluded in Part- III-B that the State's
responsibility, once it provides community-based
treatment to qualified persons with disabilities, is not
boundless. The reasonable-modifications regulation

“
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speaks of ’'reasonable modifications' to avoid
discrimination, and allows States to - resist
‘modifications that entail a ‘fundamentafl]
alter[ation]' of the States’ services and programs,
If, as the Eleventh Circuit indicated, the expense

entailed in placmg one or two people in, a.

community-based treatment program is properly

measured for reasonableness against the State's -
entire mental health budget, it is unlikely that a .

State, relying on the fundamental-alteration defense,
could ever prevail. Sensibly * construed, the
fundamental-alteration component of the reasonable-
‘modifications regulation would allow the State to

show that, in the allocation of available resources, .

immediate relief for . the plaintiffs would be
inequitable, given the responsibility the State has

undertaken for the care and treatment of a large and -

diverse population of persons with mental
disabilities. The ADA is not reasonably read to
impel States to phase out institutions, placing
patients in need of close care at'risk. Nor is it the
ADA's mission to drive States to move
institutionalized patients into an inappropriate
setting, such as a homeless shelter, a placement the
State proposed, then retracted, for E. W. Some
individuals, like L. C. and E. W. in prior years,
may need institutional care from time to time to
stabilize acute psychiatric symptoms. For others, no

placement outside the institution may ever be
" appropriate. To maintain a range of facilities and to
administer services with an even hand, the State

~ must have more leeway than the courts below

understood the fundamental-alteration defense to

allow. If, for example, the State were. to

demonstrate that it had a comprehensive, effectively -

working plan -for placing qualified -persons with
mental disabilities in less restrictive settings, and a
waiting list that moved at a reasonable pace not
controlled by the State's .endeavors to keep its
institutions  fully populated, the reasonable-
modifications standard would be met. In such
circumstances, a court would have no warrant
effectively to order displacement of persons at the
top of the community-based treatment waiting list by
individuals lower down who commenced civil

actions. The case "is remanded for - further -

consideration of the appropriate relief, given the
range of the State's facilities for the care of persons
with diverse mental disabilities, and its obligation to
administer services with an even hand. Pp. 18-22.

JUSTICE STEVENS would affirm the judgment of

‘
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the Court of Appeals, but because there are not five
votes for that .disposition, - joined JUSTICE
GINSBURG's judgment and Parts I, II, and III-A of
her opinion. Pp. 1-2." . °

JUSTICE KENNEDY concluded that the case must
be remanded for a determination of the questions the
Court poses” and for a determination whether
respondents can show a violation of 42 U. S, C. §
12132's ban on- .discrimination based on the

. summary judgment materials on file or any further
. pleadings and materials propeily allowed. On the

ordmary interpretation and meaning of the term, one
who alleges discrimination must show that she
received differential treatment vis-&agrave;-vis
members of a different group on the basis of a

" statutorily  described  characteristic. Thus,

respondents could demonstrate discrimination by
showing'- that Georgla (i) provides treatment to
individuals suffering from medical problems .of
comparable seriousness, (ii) as a general matter,
does so in the most integrated setting appropriate for
the treatment of those problems (taking medical and

.. other practical considerations into account), but (iii)

without adequate justification, fails to do so for a
group of mentally disabled persons (treating them
instead in separate, locked institutional facilities).

“This inquiry would not be simple. Comparisons ‘of

different medical conditions and the corresponding
treatment regimens might be difficult, as would be
assessments of the degree of integration of various
settings in which medical treatment is offered. Thus
far, respondents have identified no- class of similarly
situated - individuals, let alone shown them to have
been ‘given preferential treatment. Without

additional information, the Court cannot address the

issue in the way the statute demands. As a
consequence, the partial summary judgment granted

respondents ought not to be sustained. In addition,
it was error in the earlier proceedings to restrict the
relevance and force ‘of the State's’ evidence

.regarding the-comparative costs of treatment. The-

State is entitled to wide discretion in adopting its
own systems of cost analysis, and, if it chooses, to
allocate health care. resources based on fixed and
overhead costs for whole institutions and programs.
The lower courts should determine in the first
instance whether a statutory violation is sufficiently
alleged and supported in respondents' summary .
judgment materials and, if not, ‘whether they should

- be given leave to replead and to introduce evidence

and argument along the lines suggested.. Pp. 1-10.
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GINSBURG, J., -announced the judgment of the
Court and dehvered the opinion of the Court with
~respect to Parts I, II, and II:A, -in which
STEVENS, O'CONNOR, SOUTER, and. BREYER

I1., joined, and an opinion with respect to% Part [II-
B, in which O'CONNOR, SOUTER, and BREYER,

"JJ., joined. . STEVENS, I., filed an%é opinion

concurring in part and concurring in’ the _]udgmcnt '

_KENNEDY, I., filed an opinion concurrxng in the
judgment, in' which BREYER, J., joined as to Part
I. THOMAS, 1., filed a dissenting Opnmon,‘lm which
REHNQUIST, C J.; and SCALIA 1. Jomed

" ON WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF ' APPEALS FOR THE
ELE\?ENTH CIRCUIT . . {

JUSTICE GINSBURG announced the Judgment of

the Court and delivered the opinion of. trhe Court
with respect to Parts I, II, and III-A, and an opinion
with respect to Part III-B, in which Q' CONNOR
SOUTER, and BREYER, II., joined. !

_This case concerns the proper construction of the_
anti-discrimination’ provision.contained in the public

services portion- (Title ' II) of the- Amcnc‘ans with
Disabilities Act of 1990, 104 Stat. 337, 4lu. s. c.

§12132. Speciﬁcally, we ‘confront the !l question.

whether the proscription of discrimination may
require placement of persons with mental d }xsablhues
. in cemmumty settings -rather than’ in institutions.
The answer, we hold, is.a qualified ycs + Such
action is in order when the State's treatment

- professionals have . deterrmned that communzty .
- placement is appropriate,- the: transff:r .from
... institutional care to a less restrictive- setting is not

- opposed by the affected individual, and the
placement can be reasonably -accommodated, taking
-into account the resources available to theiJState and
the needs of others. with ‘mental dlsabﬂmes In so
ruling, we affirm the decision  of the| | Eleventh
" Circuit in substantial part We remand jthe case,
“ however, for further consideration of the’ appropnate
relief, given the range of facilities the State
maintains for the care and- treatment of persons with
diverse mental dlsabmtxes, and  its obligation to
administer services with an even hand, |. -

I .
-, This case, as it comes to us, presems no
" constitutional question.. The complamts filed by

plamtxffs respondents L. C. and E. W.’ dld include -

. Fourteenth. Amendment.

- 12111-12117), )
. governmental entities (Title II, §§12131-12165), and
‘public accommodations provided by private entities .

such an issue; L. C. and E. W. ‘alleged that
defendants-petitioners, Georgia health care officials,
failed to afford them minimally adequate care and.
freedom from undue restraint, in violation of their
rights "under the Due Process Clause of the
See Complaint ' &para
;&para  ;87-91; Intervenor's Complaint &para
:&para ;30-34. But neither the District Court nor
the. Court of Appeals reached those Fourteenth -
Amendment claims. - See Civ. No.  1;95%cv-
1210-MHS (ND Ga., Mar. 26, 1997), pp. 5-6,
11-13, App. to Pet. for Cert. 34a- 35a, 40a-41a;
138 'F. 3d 893, 895 .and .n.. 3 (CAll 1998).
Instead, the courts below resolved the case solely on

© statutory grounds. Our review is similarly confined.
. Cf. Clebumne v. Cleburne Living C'enter,ﬂlnc;., 473

U. S. 432, 450 (1985), (Texas city's requirement of
special use -permit for operation of group-home for

_mentally retarded, when other care and multiple-

dwelling - facilities were freely permitted, lacked
rational basis and therefore violated Equal
Protection Clause of Fourteenth . Amendment)
Mindful that it is a statute we are construing, we set
out first the legislative and regulatory prescrlptxons

on which the case turns.

In the opemng provmons of the ADA, Congress
stated findings applicable to the statute in- all its

‘parts.  Most relevant to. this case, Congress
. determined that

‘(2) historically, society has tended to isolate and
segregate individuals with disabilities, and, despite
some improvements, such forms of discrimination-

- against individuals with disabilities continue to be

a serious and. pervaswe social problem;
'(3) discrimination agamst mdmduals with
disabilities perszsts in such crmcal areas as . . .

. mstltutlonahzanon

'.{(5) individuals ,with disabilities continually
encounter . various forms- of ' discrimination,
including outright mtentmnal exclusion,

A - failure .to make modxﬁcamns to exxsung facilities
“and practxccs, .

. [and] segregation . {..' 42 U.
S.C. §§12101(a)(2), (3), (5). [FN1]

Congress then set forth prohibitions against
discrimination in employment  (Title I, §§
public ' services furnished by

(Title 11T, §§12181-12189). The statute as a whole
is intended 'to provide a clear and comprehensive
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national mandate for the élmunat:on of
discrimination against individuals w1th dlsabllmes
§12101(b)(1). [FN2]

This case concerns Title II, the public’ services
portion of the ADA. [FN3] The provision of Title
II centrally at issue reads:

‘Subject to the provisions of this subchapter, no

qualified individual with a disability shall, by
reason of such disability, be excluded from
" .participation in or be denied the benefits of the
services, programs, or activities of a public entity,

" or be subjected to discrimination by any such

entity." § 12132.

P

Title II's definition section states that pubhc entlty )

,mcludes any State or local government,’ and 'any
depaftrnem, agency, [or] special purpose district.” §
§12131(1)(A), (B). ‘
quahﬁed individual with a dxsabxhty as
‘an individual with a disability - who, with or
without reasonable modifications to rules, policies,
or practices, the removal of: architectural,

communication, or fransportation barriers, or the.

- provision of auxiliary aids and services, meets the
essential. eligibility requirements for the receipt of
services or the participation in programs or

. activities provided by a public entity.’ "§12131(2).

On redress for violations of §12132's discrimination - .~~~

prohibition, Congress referred to remedies available
under §505 of the Rehabilitation Act of 1973, 92
Stat. 2982, 29 U. §. C. §794a. See 42 U. 8. C. §

12133 ('The remedies, procedures, and rights set. -
forth in [§505 of the Rehabilitation Act] shall be the .-

remedies, procedures, and rights this subchapter

provides to any person alleging discrimination on the. .- -
basis of disability in violation of section 12132 of ~

thls title."). [FN4]

Congress mstructed the Attorney General to issue
regulations implementing provisions of * Title II,

including §12132's discrimination proscription. See’ :

§ 12134(a) ([Tlhe Attorney General shall
. promulgate regulations in an accessible format that
" implement this part.'). [FN5] The Attorney
General's regulations, Congress further directed,
. 'shall .be consistent with this chapter and with the
coordination regulations . . . applicable to recipients
of Federal financial assistance under {§504 of the
Rehabilitation Act].” 42 U. S. C. §12134(b). One
of the §504 regulations requires recipients of federal
funds to 'administer programs and activities in the

The same. section defines.

Page 5

most integrated setting appropriate to the needs of A
qualified handicapped persons.’ 28 CFR §41.51(d)
(1998).

As Congress instructed, the Attorney General
issued Title II regulations, see 28 CFR pt. 35

(1998), including. one modeled on the §504
- regulation just- quoted; called the ‘integration
_regulation,’ it reads:’ - :

‘A public entity shall administer services,
programs, and- activities in the most integrated
setting appropriate to the needs of qualified
individuals with disabilities.” 28 CFR §35.~130(d)'
(1998). , '
The preamble to the Attomcy General s Tltle I
regulations Qefmcs 'the most integrated setting
appropriate to the needs of qualified .individuals with
disabilities' to mean “'a ‘setting. that enables
individuals - with dlsablhues to intéract with non- |
disabled persons to the fullest extent possible.” 28
CFR pt. 35, App. A, p. 450 (1998). Another
regulation requires public entities to ‘make
reasonable modifications’ to avoid 'discrimination
on the basis of disability,' unless those modifications
would entail a ‘fundamentafl] alter [ation]’; called
here the ‘reasonable-modifications regulation,’ it
provides: ' ' g

'A’ public. entity shall make reasonable

. modifications in policies, practices, or procedures
-~ when the meodifications are necessary to avoid
. discrimination on the basis of disability, unless the

public entity can demonstrate that making the

R modifications would fundamentally alter the nature

_ of the service, program, or activity.' 28 CFR §
35.130(b)(7) (1998).
‘We recite these regulations with the caveat that we

" do not here determine their validity. - While the

parties differ on the proper construction and

*. enforcement - of the regulations, we do not

understand petitioners to challenge the regulatory
formulations themselves as outside the congressional
authorization. ‘See Brief for Petitioners 16-17, 36,
40-41; Reply Brief 15-16 (challenging the Attorney
General's interpretation - of “the integration
regulation). : C

I

© With the key legislative provisions in full view, we
. sumumarize' the facts underlying this dispute. -
' Respondents L. C. and E. W, are mentally retarded -

women; L. C. has also- been diagnosed with

- Copr. © West 1999 No Claim to Orig. U.S:-Govt. Works
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schizophrenia; and E.: W with a- personahty
* disorder.
in institutional settings. In May 1992, L{§ C. was
voluntarily admitted to Georgia Regional Hospltal at
Atlanta (GRH), where she- was conﬁned for
treatment in a psychiatric unit. By May 1993, her
“psychiatric condition had stabilized, andjL. C.'s

treatment team at GRH agreed that her needs could

be met appropriately in one of the conunur‘fxty-based _
Desp1te this

programs the - State supported
evaluation, L. C. remained mstxtutlonahzed until

February 1996, when the " State placed her ina

. .commumty—based treatment program. - li ‘

E. W was voluntarily admitted - to {GRH in. -

- February 1995 like L. C., E. W, was conﬁned for
treatment in’a. psychiatric ‘unit. In- March 1995,

~  GRH sought. to discharge E. W foa flhomcless
shelter, but abandoned that. plan after her, attorney
© filed an administrative complamt By 1996 E. W.'s
" . treating psychiatrist concluded that she could be

treated apprOpnately in a community- based setting.

She nonetheless remained msututlonahzed until a -

few months after the District Court- usued its
Jjudgment in this case in 19_97. S

In May 1995, when she was still ‘institutio;nalized' at -
GRH, L. C. filed suit in the United States District -
Court for. the Northern District ' of | Georgia, -

challenging - her ‘continued confinement in .2

segregated environment. Her complaint u{voked 4 .
‘U, S.- C. §1983 and prowslons of . the fADA 88 - .
12131- 12134, and named as defenda}xts now . -
the Commissioner of the| Georgia "
Resources, .. the .
Superintendent of GRH, and the Execunve Dlrector R
- of the Fulton County Reglonal Board (collectwely,l

the State). L. C. alleged that the State's|failure-to ;. . -
place her in a community-based program; once her.:.
determined that such -7

petitioners,
Department  of

Human

treating  professionals
.- placement was appropriate, violated, inter }aha Title
Il of the ADA. L. C.'s pleading requested among
other things, that the State place her in a commumty
- care residential program, .and that she receive
treatment with the ultimate goal of mtegratmg her
into the mainstream of society. E. W. mtervcned in
the action, stating an- 1denucal claim. [FNﬁ]

The Disrrxct Court granted pamalu summary

judgment in favor of L.-C. and E. W. See App. ‘o
-The court held that the. -

.. Pet. for-Cert.. 31a-42a, -
~ State’s failure to. place L C. and E W n’-an

Both women have a history. of treatment,

" not shown discrimination
disabilit[ies]," the State resisted court intervention on

" .to other persons with disabilities.
- Rejecting the State's 'fundamental alteration’

Page 6

appropriate community-based treatment - program
violated Title II of the ADA. See id., at 39a, 41a.
In so ruling, the court rejected the State's argument
that inadequate funding, not discrimination against

- L. C. and E. W. 'by reason of' their disabilities,
‘accounted for their retention at GRH. Under Title

I, the ‘court concluded, 'unnecessary institutional

segregation of the disabled constitutes discrimination .’
_per se, which cannot be Justlﬁed by a lack: of’
funding.' Id., at 37a

In addition to contending that L. C. and E. W. Had

the ground that requiring immediate transfers in

- cases of this order would 'fundamentally alter' the

State's activity. The State reasserted that it- was
already using all available funds to provide services
See id., at 38a.

defense, the court observed that. existing state

, programs_provided community- based treatment of
 the kind for which L. C. and E.-W. qualified, and

that the State could 'provide services to plaintiffs in

-the community at considerably less cost ‘than is
~ required to mamtam them in an msutunon ' 1Id., at
: 39a - c

- The- Court of Appealsv for the Eleventh Circuit
‘affirmed the judgment of the District Court, but
- remanded for reassessment of the State's cost-based

defense. See 138 F. 3d, at 905.- As.the appeals

‘court read ‘the statute and regulations: When. ‘a
. disabled..individual's treating professionals find that
' a community- -based placement is appropriate for that

individual, - the ADA imposes a .duty’ to provide
treatment in. a conunumty settmg--the most
integrated setting appropnate to that patxent 5
needs'; “[w]here there is no such ﬁndmg {by the
treating professionals], nothmg in the ADA requires

- the demsntutlonahzauon of thle] patient.' Id., at
902 : '

+

The Court of ‘Appeals recognlied that the State's

duty to provide integrated services 'is not absolute ;

under the Attorney General's Title 11 regulanon
'reasonable modifications' - were required of the

State, but fundamental  alterations were ~not .
demanded. Id.,-at 904. The appeals court thought ' -
it clear, however that 'Congress wanted to permxt a.

cost defense only in thé most limited - of-
c1rcumstances Id., at 902. Iu conclusion, the
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court stated that a cost justification would fall

'[u]nless the State can prove that requiring it to-

[expend additional funds in order to provide L. C.
.and E. W. with integrated services] would be so
unreasonable given .the demands of the -State's

mental health ~budget that it would fundamentally.

alter the service [the State] provides.' Id.; at 905.
Because it appeared that the District Court had

entirely ruled out a 'lack of funding' justification, .

see App. to Pet. for Cert. 37a, the appeals court
remanded, repeating that the District Court should
consider, among other things, ‘whether the
additional expenditures necessary to treat L. C. and
E. W. in community-based care would - be
unreasonable given the demands of the State's
mental health budget." 138 F. 3d, at 905. [FN7].

We -granted certiorari in view of the importance of
_the question presented to the States and affected
individuals. See 525 U.S. ___ (1998). [FN8]

Il

Endeavoring to carry out Congress' instruction to
issue regulations implementing Title II, the Attorney
General, * in the integration and reasonable-
modifications regulations, see supra, at 5-7, made
two key determinations. The first concerned the

scope of the ADA's discrimination proscription, 42

U. S. C. §12132; the second concerned the
obligation of the States to counter discrimination.

As to the first, the Attorney General concluded that

unjustified placement or retention of persons in

institutions, severely limiting their exposure to the .

" outside community, constitutes a form of
discrimination based on disability prohibited by Title
II. See 28 CFR § 35.130(d) (1998) ('A public entity
shall administer services . . . in the most integrated
setting appropriate to the needs of qualified
individuals with disabilities.'); Brief for United
States as Amicus Curiae in Helen L. v. DiDario,

No. 94- 1243 (CA3 1994) PP 8, 15-16 (unnecessaryv

form of discrimination prohxblted by the ADA and
the integration regulation). Regarding the States'

obligation to avoid unjustified isolation of
individuals with disabilities, the Attorney General.

provided that States could resist modifications that
‘would fundamentally alter the nature of the service,
program, or activity.” 28 CFR § 35.130(b)(7)
(1998). -

The Court ‘of Appeals. essentially  upheld the
Attorney General's construction of the ADA. As
just recounted, see supra, at 9-10, the appeals court
ruled that the unjustified institutionalization of
persons with mental disabilities violated Title II; the

" court then remanded with instructions to measure the

cost of caring for L. C. and E. W. in a community-
based facility against the State’s mental health
budget. :

We affirm the Court of Appeals’ decision in
substantial part. Unjustified isolation, we hold, is
properly regarded " as discrimination based on
disability. But we recognize, as well, the States'
need to maintain a range of facilities for the care
and treatment of persons’ with diverse mental
disabilities, and the States' obligation to administer
services with an even hand. Accordingly, we
further hold that the Court of Appeals’ remand

- instruction was unduly restrictive. In evaluating a

State's fundamental- alteration defense, the District
Court must consider, in view of the resources
available to the State, not only the cost of providing
community-based care to the litigants, but also the
range of services the State provides others with

~'mental disabilities, and the State's obligation to mete
- out those services equltably

A

We examine first whether, as the Eleventh Circuit
held, undue institutionalization qualifies as
discrimination 'by reason of . . . disability." The
Department of Justice has consistently advocated
that ‘it does. [FN9] Because the Department is the
agency directed by Congress to issue regulations

- implementing Title II, see supra, at 5-6, its views

warrant respect. We need not inquire whether the
degree of deference described in Chevron U. S. A.
Inc. v. Natural Resources Defense Council, Inc.,
467 U. S. 837, 844 (1984), is in order; '[i]t is
enough to observe that the well-reasoned views of
the agencies implementing a statute 'constitute a
body of experience and informed judgment to which
courts and litigants may properly resort for
guidance.' ' Bragdon v. Abbott, 524 U. S. 624,

642 (1998) (quoting Skidmore v, Swift & Co 323

U. S. 134, 139-140 (1944)).

The State argues that L. C.and E. W, encountered
no discrimination 'by reason of' their dlsablhtnes
because they were not denied community placement

- Copr. © West 1999 No Claim to Orig. U.S. Govt. Works
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Nor were they subjected to
‘discrimination;' the State contends,- because . '
‘discrimination’  necessarily . requires uneven
treatment of similarly situated md1v1duals ' and L.
C. and E. W. had identified no comparlson class;
i.e., no similarly situated 1nd1v1duals
preferential treatment. Id., at 21, We are satisfied

on account of -those disabilities. See
Petitioners 20.

e
that Congress had a more comprehenswe view of - -

the concept of discrimination advanced in the ADA.
[FN10] L ‘ |

)

The ADA stepped up earlier measures Et‘c) secure
opportunities for people with developmental
disabilities to enjoy the benefits of cdnunumty
living. The Developmentally Disabled Assistance
and Bill of Rights Act (DDABRA), a 1975 measure,
stated in aspirational terms that ‘ftjhe t”reatment
services, and habilitation for a person with
" developmental disabilities . . . should be prlowded in
the setting that is least resmctxve of the', person's
.personal liberty.” 89 Stat. 502, 42 U. 1 S.C. §
6010(2) (1976 ed.) (emphasis added) isee also
Pennhurst State School and Hospital v. Halderman,
451 U. S. 1, 24 (1981) (concluding that”he §6010
provisions of the DDABRA 'were intenc:.ed' to be
hortatory, not mandatory').
endeavor, the Rehabilitation*Act of 1973 3Congress
used mandatory language to. proscrxbe d;scmnnatxou
. against persons with disabilities. - See- 87 Stat. 394,
as amended, 29 U. S. C. §794 (1976-d.) ('No
otherwise qualified individual with a dlsabﬂaty in the
United States . . . shall, solely by reason; fof her or
his disability, be excluded from the pamcxpatxon in,
be denied the benefits "of, or be subjected to
discrimination under any. program or activity
receiving Federal financial assistance.’ (Emphams
added)). Ultimately, in the ADA, enacted in 1990,
Congress .not only required all public ‘entities to
refrain from discrimination, see 42 U] S. C.§
12132; additionally, in findings applicable to the
entire  statute, Congress - exphcxtly ' identified
unjustified 'segregation' of persons with dlsablhnes
as a 'for[m] of discrimination.’ See §121‘01(a)(2) (
"hlstoncally, society has tended to 1soiate and
segregate individuals with disabilities, and despite

i
some improvements, such forms of dlscrumnatxon i

i
agamst individuals with disabilities continue to be a

serious and pervasive socnal problem'); §12101(a)(5).

‘ (mdmduals ‘with dlsablhtles continually)| encounter
various forms of discrimination, mcln ing .
segregation ‘). [FNlI]

given

~ forbidding
individuals because of their sex, Congress’ intended

In a related legislative

.. must,

r‘eﬂe'ctsA two evident judgments. First, institutional
placement of persons who can handle and benefit

Allen v. Wright, 468 U. S. 737, 755 (1984) ('There
can ‘be no doubt that [stigmatizing injury often

‘caused by racial discrimination] is one of the most

serious, consequences of discriminatory government
action.’); Los Angeles Dept. of Water and Power v.
Manhart, 435 U.'S. 702,.707, n. 13 (1978) (' 'In
employers to discriminate  against

to strike at the entire spectrum of disparate treatment
of men and women resulting from sex stereotypes.'
' (quoting Sprogis v. United Air Lines, Inc., 444 F.

©.2d 1194, 1198 (CA7.1971)). Second, confinement
. in an institution severely diminishes the everyday

life activities of individuals, including family
relations, social contacts, work options, economic
independence, educational advancement, and
cultural enrichment.  See Brief for American
Psychiatric Association et al. as Amici Curiae
20 22. Dissimilar treatment correspondingly ‘exists

in this key respect: In order to receive needed

.;’medlcal services, persons with mental disabilities
relinquish -
' participation in community life they could enjoy
. given reasonable accommodations, while persons
" without mental disabilities can receive the medical

Dbecause of those "disabilities,

services they need without similar sacrifice. See
Brief for United States as Amicus Curiae 6-7, 17.

-The State drges that, whatever Congress may have

- stated as its findings in the ADA, the Medicaid

statute ‘reflected a congressional policy preference
for treatment in the institution over treatment in the
community.' Brief for Petitioners 31. Thé State

. correctly used the past tense.” Since 1981, Medicaid
" has provided funding for state-run home ‘and

commumty—based care through a waiver program.
See 95 Stat. 812-813, as amended, 42 U. S. C. §
1396n(c); Brief for United States as Amicus Curiae

~20-21. [FN12] Indeed, the United States points out
 that the Department of Health and Human Services
(HHS) 'has a policy of encouragmg States to take

and often.

advantage of the waiver program, ‘
approves more waiver slots than a State ultimately
uses.' Id., at 25-26 (further observing that, by
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1996, 'HHS approved up to 2109 waiver slots for

* Georgia, but Georgia used only 700").

We emphasize that nothing in the ADA or its
implementing regulations condones termination of
institutional settings for persons unable to handle or
benefit from community settings. Title II provides
only that 'qualified individualls] with a disability’
may not 'be subjected to discrimination." 42 U. S.
C. § 12132, 'Qualified individuals,’ the ADA
further explains, are persons with disabilities who,

. 'with or without reasonable modifications to rules,

policies, of practices, . . . mee[t] the essential
eligibility requirements for the receipt of services or.
the participation in programs or activities provided
by a public entity.’ §12131(2).

Consistent with these provisions, the State generally
may rely on the reasonable assessments of its own

. professionals in determining whether an individual

'‘meets the essential eligibility requirements' for.
habilitation in a community-based program. Absent
such qualification, it would be inappropriate to
remove a patient from the more restrictive setting.
See 28 CFR § 35.130(d) (1998) (public eatity shall
administer services and programs in ‘'the most
integrated setting appropriate to the needs of
qualified individuals with disabilities’ (emphasis
added)); cf. Schoo! Bd. of Nassau Cty. v. Arline,
480 U. S. 273, 288 (1987) ('[Clourts normally
should defer to the reasonable medical judgments of

- public health officials."). [FN13] Nor is there any

federal requirement that community-based treatment
be imposed on patients who do not desire it. See 28
CFR §35.130(e)(1) (1998) (‘Nothing in this part
shall be construed to require an individual with-a
disability to accept an accommodation . . . which
such. individual chooses not to accept.’); 28 CFR pt.
35, App. A, p. 450 (1998) (‘[Plersons with
disabilities must be provided the option of declining

to accept a particular accommodation.’). In this -
case, however, there is no genuine dispute

concerning the status of L. C.-and E. W. as
individuals 'qualified’ for noninstitutional care: The
State's own professionals determined that
community-based treatment would be appropriate
for L. C. and E. W.; and neither woman opposed
such treatment. See supra, at 7-8. [FN14]

B .

The State's responsibility, once it provides

. disabilities, is not boundless.

community-based treatment to qualified persons with
. The reasonable-
modifications regulation speaks of 'reasonable
modifications' to avoid discrimination, and allows
States to resist modifications that entail' a
'fundamentafl] alter{ation]' of the States' services
and programs. 28 CFR § 35.130(b)(7) (1998). The
Court of Appeals construed this regulation to permit
a cost-based defense ‘only in the most limited of
circumstances,' 138 F. 3d, at 902, and remanded to
the District Court to consider, among other things,
‘whether the additional expenditures necessary to
treat L. C. and E. W. in community-based ‘care
would be unreasonable given the demands of the
State's mental health budget,' id., at 905.

The Court of Appeals’ construction of the
reasonable-modifications regulation is unacceptable
for it would leave the State virtually defenseless
once it is shown that the plaintiff is qualified for the
service or program she seeks. If the expense
entailed in placing one or .two people in a
community-based treatment program is properly

‘measured for reasonableness against the State's

entire mental health budget, it is unlikely that a
State, relying on the fundamental-alteration defense,
could ever prevail. See Tr. of Oral Arg. 27 (State's
attorney argues that Court of Appeals’ understanding
of the fundamental-alteration defense, as expressed
in its order to the District” Court, 'will always
preclude the State from a meaningful defense’); cf.

" Brief for Petitioners 37-38 (Court of Appeals'

remand order 'mistakenly asks the district court to
examine [the fundamental-alteration] defense based
on the cost of providing community care to just two
individuals, not all Georgia citizens who desire
community care'); 1:95-¢v-1210-MHS (ND Ga.,
Oct. 20, 1998), p. 3, App. 177 (District Court, on
remand, declares the impact of its decision beyond
L. C. and E. W. ‘irrelevant'}. Sensibly construed,

the fundamental- alteration component of the =~

reasonable-modifications regulation would allow the
State to show that, in the allocation of available
resources, immediate relief for the plaintiffs would
be inequitable, given the responsibility the State has
undertaken for the care and treatment of a large and
diverse population- of persons with mental
disabilities. ‘

When it granted summary judgment for plaintiffs in ..
this case, the District Court compared the cost of
caring for the plaintiffs in a community-based setting

Copr. © West 1999 No Claim to Orig. U.S. Govt. Works
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with' the cost of carmg for them in an institution.
That simple comparison showed that cé?mmumty
placements cost less than institutional conﬁnements
See App. to Pet. for Cert. 39a. As the United
States recognizes, however, a comparison go simple
overlooks costs the State cannot av01d most
notably, a 'State . . . may experience mcreased

overall expenses by funding - commumty pigacements '
Aw1thout being able to take advantage of the savings

associated with the closure of institutions." JBnef for
United States as Amlcus Curiae 21. [FNlS}i{ '

‘ ‘As already observed, see supra, at 17, the ADA is
not reasonably read to impel States to’ pihase out
institutions, placing patients in need of close care at
risk. Cf. post, at 2-3 (KENNEDY, I., concurrmg
in Judgment) Nor is it the ADA's mlsswn’ to drive
States' to move institutionalized pauems{‘ into an

inappropriate setting, such as a homeless shelter a
- placement the State proposed, then retracted for E.-

W. See supra, at 8. .Some individuals, hke L. C.

and E. W. in prxor years, may need msntunonal
care from time to time 'to stabilize acute psychxatrlc ’

symptoms. " App 98 (affidavit of Dr. Richard L.

' Elliott); see 138 F. 3d, at 903 ([T]herél may be

times [when] a patient can be treated in the
community, and others whe[n] an mstxtutnonai
placement ' is necessary.');

hospital accommodations for the person 50, placed).

For other individuals, no placement outside the

_ institution may ever be appropriate. See Brief for
American Psychiatric Association et al. as Amici
Curiae 22-23 ("Some individuals, whether|mentally
- retarded . or mentally ill, are not. prepared at
particular times--perhaps in the short run, perhaps in
the long run--for the risks and exposure of the less
protective environment of community settmgs ; for
these persons, ‘institutional settings are needed and
must remain available.'); Brief for V01c|e of the
Retarded et al. as Amici Curiae 11 (‘Each|disabled
person is entitled to treatment in the most mtegrated
setting possible for that person-- recogmzmg that, on
a case-by-case basis, that setting may be in an
- institution."); Youngberg v. Romeo, 457 U S. 307,
327 (1982) (Blackmun, J., concurring) (Pi‘or many
mentally retarded people, the difference between the
capacity to do things for themselves: vainthm an
- institution and total dependence on the mstrunon for
. all of their needs is as much liberty as they{ever will
~ know."). h '

-actions. [FN16]

! Reply Binef 19
(placement in a community-based treatment program.
does not mean the State will no longer need to retain-

‘To maintain a range of facilities. and to administer
services: with an even hand, the State must have
more leeway than the courts below understood the
fundamental-alteration defense to allow.. If, for

‘example, the State were to demonstrate that it had a

comprehensive, effectively working plan for placing
qualified persons with mental disabilities in less
restrictive settings, and a waiting list that moved at a
reasonable pace not controlled by the State's
endeavors to keep its institutions fully populated, the

reasonable- modifications standard would be met. .

‘See Tr. of Oral Arg. 5 (State's attorney urges that,

‘by ‘asking [a] person to wait a short time until a

-community bed is available, Georgia does not

exclude [that] person by reason of disability, neither
does Georgia discriminate against her by reason of
disability'); see also id., at 25 ('[1]t is reasonable for
the State to ask someone to wait until a community
placement is available.'). In such circumstances, a
court would have no warrant effectively to order
displacement of persons at the
community-based  treatment
individuals lower down

waiting  list - by
who commenced civil

* ok Ok

For the reasons stated, we conclude that, under
Title II of the ADA, States are required to provide
community-based treatment for persons with mental
disabilities when the State's treatment professionals.
determine that such placement is appropriate, the
affected persons do not oppose such treatment, and
the placement can be reasonably accommodated,
taking into account the resources available to the
State and the needs of others with mental

- disabilities. The judgment of the Eleventh Circuit is
" therefore affirmed in part and vacated in part, and |

the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.

ENL. The ADA, enacted in 1990, is the Federal
* Government's most recent and extensive endeavor
to address discrimination against persons with

top of the

disabilities. Earlier legislative efforts included the -

Rehabilitation Act of 1973, 87 Stat. 355, 29 U. S.
C.. §701 et seq. (1976 ed.), and the
Developmentally - Disabled Assistance and Bill of

Rights Act, 89 Stat. 486, 42 U. S. C. §6001 et seq. -

(1976 ed.), enacted in 1975. In the ADA,
Congress for the first time referred expressly to

Copr. © West 1999 No Claim to Orig. U.S. Govt. Works
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‘segregation’ of persons - with 'disab'ilities.(as a-’

‘for[m] of discrimination,” and to discrimination
that persists in the area of ‘institutionalization.” §§
12101(a)(2), (3), (5).

FN2. The ADA defines 'disability," 'with respect
to an individual,’ as C
‘(A) a physical or mental impairment that

. substantially limits one or more of the major hfe'
. .activities of such individual;

‘(B) a record of such an impairment; or
'(C) being regarded as having such an impairment.'

© §121022).

There is no dispute that L. C. and E. W. are
disabled within the meaning of the ADA.

FN3. In addition to the provisions set out in Part A

- governing public services generally, see §§
12131-12134, Title I contains in Part B a host of

provisions  governing public  transportation

services, see §§12141-12165.

FN4. Section 505 of the Rehabilitation Act
incorporates the remedies, rights, and procedures
set forth in Title VI of the Civil Rights’Act of 1964
for violations of §504 of the Rehabilitation Act.
See 29 U. §. C..§ 794a(a)(2). Title VI, in turn,
directs each federal department authorized to
extend financial assistance to any department or
agency of a State to issue rules and regulations
consistent with achievement of the objectives of the
statute authorizing financial assistance. See 78
Stat. 252, 42 U. S. C. §2000d-1. Compliance with
such requirements may be effected by the
termination or denial of federal funds, or 'by any
other means authorized by law." Ibid. Remedies
both at law and in equity are available for

violations of the statute. See §2000d-7(a)(2).

FN5. Congress directed. the Secretary of

“Transportation to issue regulations implementing

the portion of Title II concerning public
transportation.” See 42 U. S. C. §§12143(b),
12149, 12164. As stated in the regulations, a
person alleging discrimination on the basis of
disability in violation of Title II may seek to
enforce its provisions by commencing a private
lawsuit, or by filing a complaint with (2} a federal

‘agency that provides funding to the public entity

that is the subject of the complaint, (b) the
Department of Justice for referral to an appropriate
agency, or {(c) one of eight federal agencies
responsible for' investigating complaints arising
under Title II: the Department of Agriculture, the
Department of Education, the Department of
Health and Human Services, the Department of

Page 11

Housing and Urban Development, the Department
of the Interior, the Department of Justice, the
Department of Labor, and the Department -of
Transportation. See 28 CFR §§35.170(c),
35.172(b), 35.190(b) (1998). '
The ADA contains several other provisions
allocating regulatory and enforcement
responsibility. *~ Congress instructed the Equal
Employment Opportunity Commission (EEQC) to

- issue regulations implementing Title I, see 42 U.

S. C. §12116; the EEOC, the Attorney General,
and persons alleging discrimination on the basis of
disability in violation of Title I may enforce its
provisions, seec §12117(a). Congress similarly

_sinstructed the Secretary of Transportation and the

Attorney General to issue regulations implementing
provisions of Title III, see §§12186(a)(1), (b); the
Attorney  General and  persons  alleging
discrimination on the basis of disability in violation
of Title Il may enforce its provisions, see §§
12188(a)(1), (b). Each federal agency responsible
for ADA implementation may render technical
assistance to affected individuals and institutions
with respect to provisions of the ADA for which
the agency has responsibility. See §12206(c)(1).

FN6. L. C. and E. W. are currently receiving
treatment  in  community-based  programs.
Nevertheless, the case is not moot. As the District -
Court and Court of Appeals explained, in view of
the multiple institutional placements L. C. and E.
W. have experienced, the controversy t'hey’brought
to court is 'capable of repetition, yet evading

_review.' No. 1:95-cv-1210- MHS (ND Ga., Mar.

26, 1997), p. 6, App. to Pét. for Cert. 35a
(internal quotation marks omitted); see 138 F. 3d
893, 895, n. 2 (CAl1 1998) (citing Honig v. Doe,
484 U, S. 305, 318-323 (1988), and Vitek v,
Jones, 445 U. S. 480, 486-487 (1980)).

FN7. After this Court granted certiorari, the .
District Court issued a decision on remand
rejecting  the  State's  fundamental-alteration
defense. See 1:95-cv-1210-MHS (ND Ga., Jan. 29,
'1999), p. 1. The court concluded that the annual
cost to the State of providing community-based
treatment to L. C. and E. W. was not unreasonable
in relation to the State's overall mental health
budget. See id., at 5. In reaching that judgment,

_ the District, Court first declared 'irrelevant’ the.

potential impact of its decision beyond L. C. and
E. W. 1:95cv-1210-MHS (ND Ga., Oct. 20,
1998), p. 3, App. 177. The District Court’s
decision on remand is now pending appeal before
the Eleventh Circuit.

FN8. Twenty-two States and the Territory of
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Guam joincd a brief urging that certiorari be

granted. Seven of those States filed a' brief in

support of petitioners on the merits.

FNS. See Brief for United States in Haljierman V.
Pennhurst State School and Hospxtal Nos.
78-1490, 78-1564, 78-1602 (CA3 1978) p. 45
(‘[Mnstitutionalization _result[ing] in separation of
mentally retarded persons for no pénmssnbte
reason . . . . is 'discrimination,’ and a vxé)]atxon of
. Section 504 [of the Rehabilitation Act] if it is
supported by federal funds.'); Brief for United
. States in Halderman v. Pennhurst State School and
Hospital, Nos. 78-1490, 78-1564, 78-1602 (CA3

1981), p. 27 ('Pennsylvania violates Sectibn 504 by

indiscriminately subjecting handicapped persons to
[an institution] without first making an mdxvndual

" - reasoned professional judgment asl| to the

appropriate placement for each such person among
all available alternatives.®); Brief for Umted States
as Amicus Curiae in Helen L. v. DaDﬁno, No.
94-1243 (CA3 1994), p. 7 ('Both the Secuon 504
coordination regulations and the rest ofthe ADA
make clear that the unnecessary scgrc':gatlon of
 individuals with disabilities in the provision of
* public services is itself a form of discrimination
within the meaning of those statutes.’); id., at
816, ’
" FN10. The dissent is driven by the notion that "this
Court has never endorsed an mterpretanon of the

term ‘discrimination’ that encompassed disparate .

- ‘treatment among members of the same| protected
class,' post, at 1 (opinion of THOMAS 1), that
‘[oJur  decisions -construing vanous{ statutory
- prohibitions against ‘discrimination’ have not
‘wavered from this path,’ post, at 2, and that 'a
plaintiff cannot prove “discrimination’ by
demonstrating that one member of a| particular
protected group has been favored over another

member of that same group,’ post, at 4. The

dissent is incorrect as a matter of precedent and
fogic.  See O'Connor v. Censohda{ed Coin
Caterers Corp., 517 U. 8. 308, 312 (1996) (The
Age Discrimination’ in Employment Act of 1967
‘does not ban discrimination against jemployees
‘because they are aged 40 or older, it -bans
discrimination against employees becausc of their
age, but limits the protected class to those who are
40 or ‘older, The fact.that one perion in the
protected class has lost out to another person in the
protected class is thus irrelevant, so long as he has
lost out because of his age.'); cf. [Oncale v.
Sundowner Offshore Services, Inc., 52% U. 8. 75,
76 (1998) (‘[Wlorkplace harassment can violate
Title VII's prohlbmon against ‘dzscnmmal[ton]

. because of . . . sex,’ 42 U. 8. C. §20%Oe-2(a)(1) .
when the harassé: and the harassed employee are -
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-of ‘the"same sex."); Jefferies v. Harris County
-~ Community Action Assn., 615 F. 2d 1025, 1032

(CAS 1980) ('[Dl]iscrimination against . black
females can exist even in the absence of
discrimination against black men or white
women.'). ‘ ‘

VFN 11. Unlike the ADA, §504 of the Rehabilitation

Act contains no express recognition that isolation

" or segregation of persons with disabilities is a form

of discrimination.- Section 504's discrimination
proscnptxon a single ‘sentence attached to
vocational rehabilitation legxslanon has yielded
divergent court interpretations. See Brief for’
United States as Amicus Curiae 23-25.

.FN12. The waiver program provides Medicaid

reimbursement to States for the 'provision of
community-based . services. to individuals who

- would otherwise require institutional care, upon a
showing that the average annual cost of such

services is not more than the annual cost of

‘institutional services. See §1396n(c).

FNI13. Georgia law also expresses a preference for
. treatment in  the. most integrated setting

appropriate. See Ga. Code Ann. §37-4-121 (1995)
('It is the policy of the state that the least restrictive
alternative placement be secured for every client at
every stage of his habilitation. It shall be the duty
of the facility. to assist the client in securing

- placement in noninstitutional community facilities

and programs.').

. FN14. We do not.in this-opinion hold that the

ADA imposes on the States a 'standard of care' for
whatever medical services they render, or that the
ADA requires States to 'provide a certain level of
benefits to individuals with disabilities.” Cf. post,
at 9, 10 (THOMAS, 1., dissenting). We do hold,
however, that States must adhere to the ADA's
non- discrimination requirement with regard to the
services they in fact provide.

FNIS. Even if States eventually were able to close
some institutions in response to an increase in the
number of community placements, the States would
still incur the cost of runmning partially full

* institutions in the interim. See Brief for United
-States as Amicus Curiae 21.

FN16. We reject’ the Court of Appeals’
construction of the reasonable- modifications
regulation for another reason. - The Attorney -
General's Title I regulations, Congress ordered,
‘shall be consistent with' the regulations in part 41
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of Title 28 of the Code of Federal Regulations
implementing §504 of the Rehabilitation Act. 42
U. S. C. §12134(b). 'The § 504 regulation upon
which .the reasonable-modifications regulation is
based provides now, as it did at the time the ADA
was enacted:

‘A recipient shall make reasonab]e accommodation

to the known physical or mental limitations of an
otherwise qualified handicapped applicant or
employee unless the recipient can demonstrate that
the accommodation ' would impose an undue
hardship on the operation of its program.® 28 CFR
§41.53 (1990 and 1998 eds.).

While the part 41 regulations do not define *undue
" hardship," other §504 regulations make clear that
the 'undue hardship' inquiry requires not simply an
assessment of the cost ‘of the accommodation in
relation to the récipient's overall budget, but a
‘case-by-case analysis weighing factors that
include: (1) [tlhe overall size of the recipient's
- program with respect to number of employees,
number and type -of facilities, and size of budget;
(2) [tlhe type of the recipient's operation, including
the composition and structure of the recipient's
workforce; and (3) [tlhe nature and cost of the
accommodation needed. 28 CFR §42.511(c)
(1998); see 45 CFR §84.12(c) (1998) (same).
Under the Court of Appeals' restrictive reading,
the reasonable- ‘modifications regulation would
impose a standard substantially more difficult for
the State to meet than the ‘undue burden’ standard
imposed by the corresponding §504 regulation.

JUSTICE STEVENS, concurring in part and
concurring in the judgment.

in this case,
constitutes

Unjustified disparate treatment,
‘unjustified  institutional  isolation,"

discrimination under the Americans with Disabilities .

Act of 1990. See ante, at 15. If a plaintiff requests
relief that requires modification of a State's services
or programs, the State may assert, as an affirmative
defense, that the requested modification would cause

- a fundamental alteration of a State's services and
_ programis.

In this case, the Court of Appeals
appropriately remanded for consideration of the

Court rejected the State's 'fundamental- alteration
defense.' See ante, at 10, n. 7.

such a defense in this case, that arguable error
should be corrected either by ‘the Court of Appeals
or by this Court in review of that decision.
opinion, therefore, we should simply affirm the

On remand, the District

“though,

If the District _ :
‘humane way, particularly because societal attitudes

Court was wrong in concluding that costs unrelated -
to the treatment of L. C..and E. W. do not support -

Inmy -

judgmcnt of the Court of Appeals. -But because
there are not five votes for that disposition, I join
JUSTICE GINSBURG's -judgment and Parts I, II,
and III-A of her opinion. Cf. Bragdon v. Abbott,
524 U. S. 624, 655-656 (1998) (STEVENS, J.
concurring); Screws v. United States, 325 U. S. 91,
134 (1945) (Rutledge, J. concurring in result).

JUSTICE KENNEDY, with whom JUSTICE
BREYER joins as to Part I, concurring in the
judgment.

I

Despite remarkable advances and achievements by
medical science, and agreement among many
professionals that even severe mental illness is often
treatable, the extent of public resources to devote to

this cause remains controversial. ‘Knowledgeable

professionals tell us that our society, and .the
governments which reflect its attitudes and
preferences, have yet to grasp the potential for
treating mental disorders, especially severe mental
illness. As a result, necessary resources for the
endeavor often are not forthcoming. During the
course of a year, about-5.6 million Americans will
suffer from severe mental iliness. E. Torrey, Out
of the Shadows 4 (1997). Some 2.2 million of these
persons receive no treatment. Id., at 6. Millions of
other Americans suffer from mental disabilities of
less serious degree, such as mild depression. These.
facts are part of the background against which this
case arises. In addition, of course, persons with
mental disabilities have been subject to ‘historic
mistreatment, indifference, and hostility. See, e.g.,
Cleburne v. Cleburne Living Center, Inc., 473 U.
S. 432, 461-464 (1985) (Marshall, J., concurring in
judgment in part and dissenting in part) (discussing
treatment of the mentally retarded).

‘Despite  these obstacles, the States have
acknowledged that the care of the mentally disabled

" is their special obligation. They operate and support

facilities and programs, sometimes elaborate ones,
to provide care. It is a continuing challenge,
to provide the care in an .effective and

and the responses of public authormes have changed
from time to time.-

" Beginning in the 1950's, -many victims of severe.
‘mental illness were moved out of state-run hospitals,
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often with benign objectives. - Accordingi to one
estimate, when adjusted for populatxon gro‘(vth ‘the
actual decrease in the numbers of people with severe
mental illnesses in public psychiatric haspnals
between 1955 and 1995 was 92 percent.’ Brief for
American Psychiatric Association et al. as Amici
Curiae 21, n..5 (citing Torrey, supra, at 819) This
was not without-benefit or justification. "I‘he $0-
. called  ‘deinstitutionalization’ has pen?itted a
substantial number of mentally disabled persons. to
receive needed trcatrnent with' greater freedom and

dignity. It may be, moreover, that those Whﬁ) remain .
institutionalized are indeed the most severe cases. )

With reference to this case, as the Court points out,
ante, at 7-8, 17-18, it is undisputed that thle State's
own treating . professionals. determmed . that
community-based care was medically approprlate for
~respondents.. .Nevertheless, the depopulatxon of
_state miental hospitals has it§ dark side. Accordmg
to one expert: o
- 'For a substantial minority. | .
deinstitutionalization has been a péychiatric
Titanic. Theu lives are virtually devoxd of
'dignity* or ‘ integrity of body, mind, and spirit.'
'Self-determination’ often means merely that the
person has a choice of soup kitchens. The ‘'least
restrictive setting' frequently turns out|to be a
cardboard box, a jail cell, or a terror- filled

ex:stence plagued by both real and unagmary .

~ enemies." Torrey, supra, at 11. i .
It must be remembered that for the person with
severe mental illness who has no treatment|the most
dreaded of confinements can be the unp}lsonment
inflicted by his own mind,- which shuts r{gilxt‘y out
and subjects him to the torment of voices and images
beyond our own powers to describe. b

It would be unreasonable, it would be§ a tragic
event, then, were the Americans with Dlsabxlmes
Act of 1990 (ADA) to be. interpreted so that States
had some incentive, for fear of lmgauor:v11 to drive
those in need of medical care and treatment out of
appropriate care and into settings with ]too little
assistarice- and supervision.
responsnble treating physician in deterrr-mmxz the
appropriate. conditions for treatment oug ht to be
given the greatest of deference. ' It is a common
phenomenon that a patient funcuons well with
medication, yet, because of the mental illness itself,
lacks the discipline or capacity to follow tae regime

- - the medication requires. This is 111ustrat1ve of the =
factors a responsible physxman will conmder in -

The opinjion of a

recommending the appropriate setting or facility for
treatment. JUSTICE GINSBURG's -opinion takes
account of this background. It is careful, and quite
correct, to say that it is not 'the ADA's mission to
drive States to move institutionalized patients into an
inappropriate setting, such as a homeless shelter .

." Ante, at 20.

_ In light of these concerns, if the principle of

liability announced by the Court is not applied with
caution and circumspection, States may be pressured
into attemptmg compliance on the cheap, placing
marginal -patients into integrated settings devoid of
the services and attention necessary for .their
condition. ~ This danger is in addition to the
federalism costs inherent in “referring state decisions
regarding the ‘administration of treatment programs
and the allocation of resources to the reviewing
authority of the federal courts. It i5 of central
importance, then, ‘that courts apply today's: decision
with great deference to the medical decisions of the
responsible, treating physicians and, as the Court
makes clear, with appropriate deference to the
program funding decisions of state policymakers.

I

With these reservations made explicit, in my view
we must remand the case for a determination of the
questions the Court poses and for a determination
whether ‘respondents can show a violation.of 42 U.
S. C. §12132's ban on discrimination based on the
summary judgment materials on file or any further
pleadings and materials properly allowed.

At the outset it should be noted there is no
allegation that Georgia officials acted on the basis of
animus or unfair stereotypes regarding the disabled.
Underlying much discrimination law is the notion
that animus can lead to false and unjustified
stereotypes, and vice versa. Of course, the line
between animus and stereotype is often indistinct, -
and it is not always necessary to distinguish. between
them. Section 12132 can be understood to deem as
irrational, and so to prohibit, distinctions by which a
class of disabled persons, or some within that class,

are, by reason of their disability and without
adequate Jusuﬁcatlon exposed by a state entity to
more onerous’ treatment than a comparison group in
the provision of services or the administration of
existing programs, or indeed entirely excluded from
state programs or facxhtxes Discrimination under
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" this statute mlght in prmcnple be shown in the case -
- before us, though further proceedmgs should be
. required. . .

" Putting aside issues of animus or unfair stereotype,

I agree with JUSTICE THOMAS that on the

_ordinary interpretation and meanijng of the 'tem.l, one
“'who alleges discrimination must show that she

. 'received differential treatment vis—&agravc;—ifis‘
" members. of a different group on the basis of a_-

statutorily described characteristic.' Post, at 1-2
(dissenting opinion). In my’ view, however,
discrimination so defined might. be. shown here.
Although the Court- ‘seems’ to. reject JUSTICE
‘THOMAS' definition of discrimination, ante,-at 13,
it asserts that unnecessary institutional care does
lead " to .'[d]issimilar treatment,' ante, at 16.
According to the Court, '[i]ln order to - receive
needed medical services, persons with mental

disabilities must,’ because of those disabilities, .

pelinquish participation in community life they could

<. enjoy given . reasonable accommbdatmns while
persons without mental disabilities can receive the -

- medical services they - need wn.hout -similar
.sacnﬁce Tbid.

: Although this point is not discussed at length by the
Court, it does -serve to suggest the theory under

- which respondents might be subject to discrimination |

in’ violation of §12132. If they could show that
persons needing psychiatric. or other medical
-services to treat a mental disability are subject to a
more onerous condition than are persons eligible for
other existing state medical services, and if removal
of the condition would not be a fundamental
dlteration of a program or require the treation of a

. new one, then the beginnings of a discrimination

case would be established. In'terms more specific to
this case, if respondents -could show that Georgia (i)
provides treatment to individuals suffering from
medical problems of comparable sériousness, (ii) as
a general matter, does so in the most integrated
setting appropriate for the treatment of those

problems (taking medical and other " practical - =

consideration$ into account), but (iii) without
adequate justification, fails to do so for a group of

mentally disabled persons (treating them instead in -

separate, locked institutional facilities), I believe it

would demonstrate discrimination on the bams of _

mental dlsablllty

Of course, it is a quite different matter to say that a

"V,State w1tho_qt~é program in place is required to

create one. - No State has unlimited resources and
each’ must make hard decisions on how much to
allocate to treatment of diseases and disabilities. If,
for éxample, funds for care and treatment of the

- mentally ill, .including the severely mentally ill, are

reduced in order to support programs directed to the

- treatment and care of other disabilities, the decision

may ‘be unfortunate. The judgment, however, is a
political one and not within the reach of the statute.

. Grave constitutional concerns are raised - when a
federal coéurt is- given the authority to review the
. State's choices in basic’ matters such as establishing

or declining to establish new programs. It is not
reasonable to read the ADA to permit court
intervention in these decisions. In addition, as the
Court notes, ante, at 6-7, by regulation a public

entity is required -only to. make 'reasonable.

modifications in policies, practices, or procedures’
when necessary to avoid discrimination and is not

.even -required to make those if 'the modifications

would fundamentally alter the nature of the service,

. program, or activity.' 28 CFR §35.130(b)(7) (1998).
- It follows that a State may not be forced to create a

community-treatment .program where none exists.
See Brief for -United States as Amicus Curiae 19-20,
and n.-3. Whether a different statutory scheme
would . exceed consntutxonal limits need not be
addressed.
. . N F

Discrimination, of course, tends to be an expansive
concept and, as legal category, it must:be applied

. with care and prudence. On any reasonable reading
. of the statute, §12132 cannot cover all types of
- differential . treatmient “of disabled and nondisabled

persons, no matter how minimal or innocuous.. To
establish discrimination in the context of this case,
and absent a showing of policies motivated by
improper animus or stereotypes, it would be
necessary to show that a comparable or similarly
situated group received differential treatment.
Regulations are.an important tool in identifying the

- 'kinds of contexts, policies, and.- pracuces that raise

concerns _under the ADA. The congressional

1':ﬁndmgs in 42 U. S. C. §12101 also serve-as a useful
-~aid for courts to discern the sorts of discrimination
with which Congress was concerned. Indeed, those

findings have clear bearing on the issues raised in
this case, - and - support the . conclusion that

unnecessary institutionalization may be the evidence .

or the result- of the d:scrumnation the ADA
prohibits. . oo
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Unlike JUSTICE THOMAS I deem it relel;ant and .
instructive that Congress in express terms identified -

the 1solat[1on] and segregat[ion] . f:lrsabled

persons by society as a 'for[m] of dlscrrmm tron,’ § .

§12101(a)2), .(5), and noted that" dlscrr:mnati,on
against the disabled 'persists in such critical areas.as
institutionalization, ' .

. segregation or institutionalization . are, by their
" nature, forms of prohibited discrimination. { Nor do
they necessitate a regime in which: mdwxdual

treatment plans are requlred as dxstmgutshed from‘
) broad and reasonable ' classifications - ‘for the

provision of health care services. Instead, they

‘underscore . Congress' concern that discrimination
has been a frequent and pervasive problem .in’

- institational settings and pohcres and its concern that
segregating disabled persons from others; can be
discriminatory,
. consistent . with the ‘normal | definition . of
discrimination--differential treatment of - similarly

situated groups. The findings inform application' of -
that definition in specific cases, but absent gurdance .
. to the contrary, there is no reason to. think they - .
- displace it.

The issue whether respondelats have
been discriminated agarnst under §12§13'2 by
institutionalized treatment cannot be decided in the
abstract, divorced from - the facts surlroundmg
_ treatment programs:| in their State.

The possxbxllty therefore remains that, onlthelfacts

of this case, respondents would be able to support a

claim under §12132 by showing that they have been

subject to discrimination by Georgia ofﬁcrals on the -
basis of their disability. This inquiry would not be .’

simple. Comparisons | of - different ‘medical
conditions and the correspondmg treatment| ;regrmens
might be difficult, as would be’ assessments of the

degree- of integration of various settings. m which

medical treatment is offered. For example the

- evidence might show that;. apart from_seryices for ..
the mentally. dtsabled medrcal treatment fis- rarelyr .
“offered in a community settmg but also jis, rarely' R
offered in - facilities comparable to state- “mental L
hospitals. Determining_the relevance of thixt typeof .
evidence would require - considerable ]udgment and”

analysis. However, as petitioners observe l'[r]n this
case, no-class of similarly situated mdrvrduals was
‘even identified, -let alone shown to be given
" preferential treatment.'- Brief for Petmoners 21,

Without addmonal mforrnatron regarding the details

; §12101(a)(3). |\ These .-
findings . do -not show that segregauon and -
mstltutlonahzatron are always drscrrmmatory or that. . .

Both of those concerns are

 The  majority
z'drscrmunated' agamst respondents-- as a matter of

n

of state-provrded rnedrcal services in Georgla we
‘cannot address' the issue in the way the statute

demands. Asa consequence the judgment of the

- courts below, grantmg partial summary judgment to .
- respondents, ought not to be sustained. In addition, .

" as. JUSTICE GINSBURG's opinion is careful to
‘note, ante, at 19, it was error in thé earlier
proceedlngs to restrict the relevance and force of the .
~State's evidence regardlng the comparative costs of
~ treatment. The State is entitled to wide disctetion in.. .’
* adopting its own. systems of cost ‘analysis, and, if it

chooses, to allocate health care resources based on
fixed and overhead costs for whole institutions and
programs. ‘We: must be caunous when we seek to
infer. specrﬁc ‘rules lnmtrng States choices” when

‘.Congress has used only general language in the
: controllmg statute. :

Fl .

1 would remand the case to the Court of Appeals or

the District Court for it to determine in the . first-

" instance.whether a statutory violation is sufﬁcrently‘

.. alleged and supported in respondents summary . -
. judgment aterials and, if not, whether they should *

be, given leave to replead and to introduce evidence

, and argument along the lines suggested above

. - For these reasons, I concur rn the Judgment of the
: :Court .

- JUSTICE THOMAS, with whom THE CHIEF’
] USTICE and J USTICE SCALIA j join, dissenting.

Trtle I of the Amerlcans with Disabilities Act of "
1990 (ADA), 104 Stat. 337, 42 U S. Cr §12132 .
 provides:- ,
* 'Subject to the provrslons of thrs subchapter, no’

"qualified individual with a disability shall, by .

reason of such disability, be excluded from
. participation in or be denied the benefits of the

services, programs, or activities of a public entrty, _

or be _subjected to discrimination: by any such
entity.' (Emphasis added.)

concludes  that petmoners

law-—by continuing to treat them in. an institutional

- setting -after they becarne elrgrble for. communlty-; i
placement. [ dlsagree Temporary exclusron from .
community placement .does npot amount” to.

‘discrimination’ in the traditional sense of the word,

L .nmor have respondents shown that petitioners ..
. 'drscrmunated"agamst them ‘by reason of‘ their
- disabilities - ' :
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Until today, this Court has never endorsed an
interpretation of the term  ’discrimination’ that
. encompassed disparate treatment among members of
the same protected class. Discrimination, as
typically understood, requires a showing that a
claimant received differential treatment vis-
&agrave;-vis members of a different group on the
basis of -a statutorily described characteristic. This
" interpretation comports with dictionary definitions of
the term discrimination,
‘distinguish,’ to ‘differentiate,’ or to make a
‘distinction in favor of or against, a person or thing
based on the group, class, or category to which that
person or thing belongs rather than on individual
merit." Random House Dictionary 564 (2d ed.
1987); see also Webster's Third New International
Dictionary -648 (1981) (defining 'discrimination’ as
‘the making or perceiving of a distinction or
difference’ or as 'the act, practice, or an instance of
discriminating categorically rather than
individually”). ' '

“'Qur decisions construing  various  statutory
prohibitions against  ‘discrimination’ have not
wavered from this path. The best place to begin is-
with Title VII of the Civil Rights Act of 1964, 78
Stat. 253, as amended, the paradigmatic anti-
discrimination law. [FN1] Title VII makes it 'an
unlawful employment practice for an employer ... to
discriminate against any individual with respect to
his compensation, terms, conditions, or privileges of
employment,” because of such individual's race,

color, religion, sex, or national origin.' 42 U. S. C.

§2000e-2(a)(1) (emphasis added). We have
explained that this language is designed 'to achieve
equality of employment opportunities and remove
barriers that have operated in the past to favor an
identifiable group of white employees over other
employees.' Griggs v. Duke Power Co., 401 u. S
424, 429-430 (1971). {FN2]

Under Title VII, a finding of discrimination

requires a comparison of otherwise similarly situated
persons who are in different groups by reason of
certain characteristics provided by statute, See,
e.g., Newport News Shipbuilding & Dry Dock Co.
v. EEOC, 462 U. S. 669, 683 (1983) (explaining
that Title VII discrimination occurs when an
employee is treated ' 'in a manner which but for that
person's sex would be different’ ') (quoting Los
Angeles Dept. of Water and Power v. Manhart, 435
U. S. 702, 711 (1978)). For this reason, we have

which mean§ to

described as 'nonsensical' the compdrison of the
racial composition of different classes of job
categories ' in determining whether . theré existed
disparate impact discrimination with respect to a
particular job category. Wards Cove Packing Co.

. v. Atonio; 490 U. S. 642, 651 (1989). [FN3] Courts

interpreting Title VII have held that a plaintiff

. cannot prove ‘discrimination' by demonstrating .that

one member of a particular protected group has been
favored over another member of that same group.
See, e.g., Bush v. Commonwealth Edison Co., 990
F. 2d 928, 931 (CA7 1993), cert. denied, 511 U. S.
1071 (1994) (explaining that under Title VII, a fired

‘. ~ black employee 'had to show that although he was

not a good employee, equally bad employees were
treated more leniently by [his employer] if they -
happened not to be black’). ‘

Our cases interpreting §504 of the Rehabilitation
Act of 1973, 87 Stat. 394, as amended, which
prohibits 'discrimination’ against certain individuals
with disabilities, have applied .this commonly

understood meaning of discrimination. Section 504

provides:
'No otherwise qualified handicapped individual ...
shall, solely by reason of his handicap, be
excluded-from the participation in, be denied the
benefits of, or be subjected to discrimination under
any program or activity receiving Federal ﬁnancml
assistance.’ ;

" In ‘keeping with the traditional paradigm, we have

always limited the application of the term
‘discrimination’ in the Rehabilitation Act to a person
who is a member of a protected group and faces
discrimination 'by reason of his handicap.’ Indeed,
we previously rejected the--argument that §504
requires the type of 'affirmative efforts to overcome

" the disabilities caused by handicaps,’ ~ Southeastern

Community College v. Davis, 442 U. S. 397, 410

" (1979), that the majority appears to endorse today.
1In$tead;' we found that § 504 required merely ‘the
" "évenhanded treatment of handicapped persons’

relative to those persons who do not have
disabilities. Ibid. Our conclusion was informed by
the fact that some provisions of the Rehabilitation

Act envision 'affirmative action' on behalf of those

“individuals with disabilities, but §504 itself ‘does not
refer at all' to such action. Ibid. Therefore, '[a)
comparison of these provisions demonstrates that

Congress understood accommodation of the needs of «
handicapped individuals may require affirmative
action and kmnew how to provide for it in those
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‘mstances where it wished to do so.' Id., at 4'[1 1.

Similarly,-in Alexander v. Choate, 469 U. s 287

302 (1985), we found no discrimination un(%er §504

w1th respect to a limit on inpatient hospital care that
was ‘'neutral on its face’ and did not 'dlstmguxsh.
‘between thosé whose coverage will be reduced .and -
those whose coverage will not on the. baszsiof any

test, judgment, or trait that the handlcapped as a

class-are less capable of meeting orless likely of.

having,' id., at 302. We said that §504 does]'not ...
guarantee the handicapped equal results from the

provision of-state Medicaid, even assuming some
measure of equality of health could be constructed.'

Id., at 304.

" Likewise, in Traynor v. Turnage, 485 U. o 535,
548 (1988), we reiterated that-the purpose of §504 is
to guarantee that individuals with disabilities|receive

‘evenhanded treatment' relative.to those personsf
without disabilities. In Traynor, the Court upheld a

Veterans' Administration regulation that excluded
‘primary alcoholics’ from a benefit thit was
extended to persons disabled by alcoholism related

to a mental disorder. Id., at 551. In so.doing, the -

Court noted that, *[t]his litigation does not inﬁvolvc a
program or activity that is alleged to treat
handicapped - persons  less

nonhandicapped persons.’ Id., at 548. Given the

theory of the case, the Court explicitly held:|'There

‘is nothing in the Rehabilitation Act that requires that

any benefit extended to one category of handicapped »

persons also be extended to all other categories of
handlcappcd persons. ' Id., at 549, |

'Tms same understandmg of dxscmmnatmn also
informs: this Court's constititional mterpreta}non of.

the term.” See: General Motors Corp. v. Tracy, 519
U. S. 278, 298 (1997) (noting -with respect to -
interpretirig the Commerce Clause,. '[c]oncepmally,x

of course, any notion of discrimination assumes a

-comparison of substantially” similar entities ), Yick-.

Wo v. Hopkins, 118 U. § 356, 374 (1886)
(condemning under the Fourteenth Amendment
‘illegal discriminations between persons. in Immlar
circumstances'); see. also Adarand *Constructors,
Inc. v. Pea, 515 U..S. 200, 223-224 (1995)
Richmond v. J. A. Croson Co., 488 U. S. 469,
493-494 (1989) (plurahty opinion). R '

: |
- Despite this tradmonal understandmg, the nﬁajonty
- derives. a more capaclous definition of

favorably | than
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‘discrimination,’ as that term is used in Title IT of
the ADA, one that includes institutional isolation of

‘persons with disabilities." Ante, at 13-14. It chiefly

relies on certain congressional findings contained
within the ADA. To be sure, those findings appear
to equate institutional isolation with segregatlon and
thereby discrimination. See ante, at 14 (quotmg §§
12101(a)(2) and 12101(a)5), both of which
explicitly identify 'segregation' of persons with

. disabilities as a form of ~'discrimination'); see also

ante, at 2-3, The congressional findings, however,
are written in general, hortatory terms and provide
little guidance to the. interpretation of the specific
languz{ge of §12132. See National Organization for
Women, Inc.. v. Scheidler, 510 U. S. 249, 260
(1994) ('We also think that the quoted statement ‘of
congressional findings is a rather thin reed upon
which to base a requirement’). In my view, the

vague congressional ‘findings upon which the

majority relies simply do not suffice to show that

" Congress sought to overturn a well-established
understanding of a statutory term  (here,

‘discrimination"). [FN4] Moreover, the majority
fails to explain why terms in the findings should be

-given a medical content, pertaining -to the place

where a mentally retarded person is treated. When
read in context, the findings instead suggest that
terms such as 'segregation' ‘were used in a more
general sense, pertaining to matters such as access to
employment, facilities, and transportation. Absent a -

clear directive to the contrary, .we must read
‘discrimination’ in light of the common

understandmg of the term. We cannot expand the
meaning of the term 'dlscmmnatton in order to
invalidate policies we may find unfortunate. Cf.
NLRB v. Highland Park Mfg. Co., 341 U. S. 322,
325 (1951) (explaining that if Congress intended
statutory terms 'to have other than their ordinarily

. accepted meaning, it would and should have given
' them a special meaning by definition"). [FN5]

< Elsewhere in the ADA, Congress chose to alter the

traditional definition of discrimination. Title I of the '

‘ ADA, §12112(b)(1) defines discrimination | to

include 'limiting, segregating, or classifying a job
applicant or employee in a way that adversely
affects the opportunities or status of such applicant -
or employee.' Notably, however, Congress did not

~ provide that this definition of discrimination, unlike
‘other aspects of the ADA, appliés to Title IL .

Ordinary canons of construction require that we
respect the limited applicability of this definition of

' . i
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‘discrimination' and not import it into otherlparts of

the law where Congress did not see fit. See, e.g.,

Bates v..United States, 522 U. S. 23, 29-30 (1997)
(' "Where Congress includes particular language in
one section of a statute but omits it in another
section of the same Act, it is generally presumed
that Congress acts intentionally and purposely in the
disparate inclusion or exclusion' ') (quotmg Russello

v. United States, 464 U. S. 16, 23 (1983)). The .. -
majority's definition of discrimination--although not.- -
specifically delineated--substantially imports the

definition of Title I into Title II by necessarily
assuming that it is sufficient to focus exclusively on

members of one particular group. Under this view, .

discrimination occurs when some members of a
protected group are treated differently from other
members of that same group. As the preceding

discussion emphasizes, absent a special definition-

supplied - by Congress, this conclusion is a
remarkable - and ' novel' proposition that finds no

support in our decisions in analogous areas. For-

example, the majority's conclusion that  petitioners
‘discriminated’ against respondents is the equivalent
to finding discrimination under Title VII where a
black employee with deficient management skills is

denied in-house training by his employer (allegedly

because of lack of fundmg) because other _similarly
situated black employees are given the in-house
training. Such.a claim would fly in the face of our
prior “case law, which requires more than the

assertion that a person belongs to a protected group

and did not receive some benefit: See, e.g., Griggs,

401 U. S., at 430-431 ('Congress did not intend by

Title VII, However, to guarantee a job to every
person regardless of qualifications. In short, the Act
does not command that any person be hired simply
because he was formerly the subject of

dlscmmaauon or because he is a member of a

_ minority group').

At bottom, the type of claim approved of by the
.majority does not concern a prohibition against
.certain conduct (the traditional understanding of
discrimination}, but rather imposition of a standard
of care. [FN6] As such, the majority can offer no
principle  limiting this new  species of
‘discrimination' claim apart from an affirmative
defense because it looks merely to an individual in
isolation, without comparing him to otherwise
similarly situated persons, and determines that
discrimination occurs merely because that individual
does not receive the treatment he wishes to receive.

By adopting such a broad view of discrimination, the
majority drains the term of any meaning other than
as a proxy for demsxons dlsapproved of by this
Court.

Further, I fear that the majority's approach imposes
significant federalism costs, directing States how to
make decisions about their delivery of public
services. We previously have recognized that

" constitutional principles of federalism erect limits on

the Federal Government's ability to direct state
officers or to interfere’ with the functions of state
governments. See, e.g., Printz v. United States,
521 U. S. 898 (1997); New York v. United States,
505 U. S. 144 (1992). We have suggested that these

- principles specifically apply to whether States are

required to provide a certain level of benefits to

- individuals with disabilities. As noted in Alexander,
‘in rejecting a similar -theory under §504 of the -

Rehabilitation  Act: ‘[NJothing suggests that

~ Congress desired to make major inroads on the .

States' longstanding discretion to choose. the proper
mix of amount, scope, and duration limitations on
services ... ." 469 U, S., at 307; see also Bowen v.
American Hospital Assn., 476 U, S. 610, 642
(1986) (plurality opinion) ('[NJothing in [§504] .
authorizes [the Secretary of Health and Human

- Services (HHS)} to commandeer state agencies ..

[These] agencies are not field offices of the HHS
bureaucracy and they may not be conscripted against
their will as the foot soldiers in a federal crusade').
The majority's affirmative defense will likely come
as cold comfort to the States that will now be forced
to defend themselves in federal court every time
resources prevent the immediate placement of a

_ qualified individual. In keeping with our traditional

deference in this area, see Alexander, supra, the

" appropriate course would be to respect the States’

historical role as the dominant- authority responsible
for providing services to individuals with
disabilities. =~ -

The majority may remark that it actually does
properly compare members of different groups.
Indeed, the majority mentions in passing the
*[d]issimilar treatment' of persons with and without
disabilities. Ante, at 15. It does so in the context of
supporting its conclusion that institutional isolation is

" a form of discrimination. It cites two cases as -

standing for - the unremarkable proposition that,
discrimination leads to deleterious stereotyping,
ante,’ at 15 (citing Allen v. Wright, 468 U. S. 737,
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|
755 (1984); Manhart 435 U. S ., at 707, Etn 13),
~and an amicus brief which md:catés that
confinement diminishes certain everyday life

activities, ante, at 15 (citing Brief for Amencan

Psychiatric Association et al. 20-22). The majomy
then observes that- persons without disabilities ‘can -

i
receive - the services they need Without'

institutionalization and thereby avoid theée twin "
deleterious effects. Ante, at 15. I do not quarrel C
with the two general propositions, but I fall to see 1 .
how they assist in resolving the issue before the " '

Court. Further, the majority ‘neither spec1ﬁes what

services . persons with disabilities might need nor -

- contends that persons without disabilities need the .
same services as those with disabilities, leadmg to-.
the inference that the dissimilar treatrni:nt the -~
majority observes results ‘merely from the fact that - - -
different classes of . persons - receive dlfferent;

© services--not from 'dlscmnmatlon as tradxtlonally B

" defined. L ' o jl‘

' Finally, it is also ‘clear petitioners did not
; ) i
discriminate’ against respondents ‘by reason of

[their] dxsabxh[tles] as §12132 requires. We have'
previously interpreted the phrase 'by reason of' as’

requiring proximate causation. See, €.g., Holmes v.
Securities Investor Protection Corp., 503 U: | S. 258,
265-266 (1992); see also id., at 266, n. 11 l(citation
of cases). Such an interpretation is in keepmg with

" the. vernacular understanding of the phrase See’

American Heritage ‘Dictionary 1506 (3d ed 1992)

(deﬁmng by reason of ' as ‘because of g) Thls‘

statute should be read as requiring proxunate
causation as well. Respondents do not contend that

their disabilities constituted the proximate cfause for -

their exclusion. Nor could they--commumty

placement simply is not available to those without -

disabilities.  Continued institutional treatment of
persons who, though now deemed treatable m a
community placement, must wait their turn for
placement, -does not establish that the demal .of

community placement occurred 'by reason lof* their
disability. Rather, it establishes no more than the

fact that petitioners have limited resources.

*. k%

For the foregoing reasons, I respectfully di}ssent.

FN1. We have incorporated Title VII 'sziadar’ds of

“discrimination ~ when mterpretmg | statutes
prohibiting other forms of discrimination. For
example, Rev. Stat. §1977 as nmf-nde 42.U. 8.

C. §1981, has been interpreted to forbid all racial

discrimination in the making of private and public
contracts.  See Saint Francis College v. Al-

Khazraji, 481'U. S. 604, 609 (1987). This Court.

has applied the ‘framework' developed in Title VII
cases to claims brought under this statute,
Patterson v. McLean Credit Union, 491 U. S. 164,

- 186 (1989). AlSo,‘ the Age Discrimination in
Employment Act of 1967, 81 Stat. 602, as -

amended, 29 U. S. C. §623(a)(1), prohibits
discrimination on the- basis of an employee's age.
This Court-has noted that its ‘interpretation of Title
VII ... applies with equal force in the context of

age discrimination, for the substantive provisions

of the ADEA 'were derived‘ in haec verba from
Title VII." ' Trans World Airlines, Inc. v.
Thurston, 469 U. S. 111, 121 (1985) (quoting

“Lorillard v. Pons, 434 U. S. 575, 584 (1978)).

This Court has also looked to its Title VII
interpretations of discrimination in illuminating
Title IX of the Educanon Amendments of 1972, 86
Stat. 373, as aménded, 20 U. S. C. §1681 et seq.,

_-which prohibits discrimination under any federally

funded education program .or activity.  See
Franklin v. Gwinnétt County Public Schools, 503

© U. S. 60, 75 (1992) (relying on Meritor Savings

Bank, FSB v. Vinson, 477 U. S. 57 (1986), a Title
VII case, in determining that sexual harassment

- '.constltutes dlscrlmmauon)

FN2 This Court has recogmzed that two forms of

: discrimination, :are prohibited under Title. VIL:
_ disparate treatment  and’ Jdisparate impact. ~See
.. Griggs, 401 U..S., a; 431 ("The Act proscribes not

only overt discrimination but also practices that are
fair in form, -but discriminatory in operation).
Both ‘forms . of ‘discrimination' require a
comparison among classes of employees.

“FN3. Following Wards Cove, Congress enacted

the Civil Rights Act of 1991, Pub. L. 102-166, 105
Stat. 1071, as amended, which, inter alia, altered
the burden of proof with respect to a disparate
impact discrimination claim. See id.; §105
(codified at 42 U. 8. C. §2000e-2(k)). This change
highlights the principle that a departure from the
traditional understanding of discrimination requires
congressional action. Cf. Field v. Mans, 516 U.
S. 59, 69-70 (1995) (Congress legislates against the
background rule of the common law and ‘traditional
notions of lawful conduct).-

FN4. If such .general hortatory language is

~ sufficient, it is puzzling that this or any other court
did pot reach the same conclusion long ago by |

reference to the general purpose language of the
Rehabilitation Act‘xts.elf See 29 U. 8. C. §701
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(1988 ed.) (describing the statute's purpose as 'to
develop and implement, through research, training,
services, and the guarantee of equal opportunity,
comprehensive and coordinated programs of
vocational rehabilitation and independent living,
for individuals with handicaps in order to maximize
their employability, independence, and integration
into the workplace and the community' (emphasis
added)). Further, this section has since been
amended to proclaim in even more aspirational
terms that the policy under the statute is driven by,

" inter alia, ‘respect for individual dignity, personal

responsibility, self- determination, and pursuit of
meaningful careers, based on informed choice, of
individuals with disabilities,” ‘respect for the
privacy, rights, and equal access,” and 'inclusion,
integration, and full participation -of the
individuals.' 29 U. S. C. §§701(c)(1) - (3).

FNS. Given my conclusion, the Court need not
review the integration regulation promulgated by
the Attorney General. See 28 CFR § 35.130(d)
(1998). Deference to a regulation is appropriate
only ' "if Congress has not expressed its intent with
respect to the question, and then only if the
administrative interpretation is reasonable.” * Reno
v. Bossier Parish School Bd., 520 U. S. 471, 483
(1997) (quoting Presley v. FEtowah County
Comm'n, 502 U. S. 491, 508 (1992)). Here,
Congress has expressed its intent in §12132 and the
Attorney General's regulation-- insofar as it
contradicts the settled meaning of the statutory
term--cannot prevail against it. See NLRB v.
Town & Country Elec., Inc., 516 U. S. 85, 94
(1995) (explaining that courts interpreting a term

Page 21

within a statute 'must infer, unléss the statute
otherwise dictates, that Congress means to
incorporate the established meaning of that term’)
(internal quotation marks omitted).

FN6. In mandating that government agencies
minimize the institutional isolation of disabled
individuals, the majority appears to appropriate the
concept of 'mainstreaming' from the Individuals
with Disabilities Education Act (IDEA), 84 Stat.
175, as amended, 20 U. S. C. §1400 et seq. But
IDEA is not an antidiscrimination law. It is a
grant program that -affirmatively requires States
accepting federal funds to provide disabled children
with a 'free appropriate public education’ and to
establish ‘procedures to assure that, to the
maximum - extent appropriate, children with
disabilities ... are educated with children who are
not disabled.’ §§ 1412(1), (5). Iromically, even
under this broad affirmative mandate, we
previously rejected a claim that IDEA required the
‘standard of care’ analysis adopted by the majority
today. See Board of Ed. of Hendrick Hudson
Central School Dist., Westchester Cty. v. Rowley,
458 U. S. 176, 198 (1982) ('We think ... that the
requirement that a State provide specialized
educational services to handicapped children
generates no additional requirement that the
services so provided be sufficient to maximize each
child's potential commensurate with the
opportunity provided other children') (internal
quotation marks omitted).

" END OF DOCUMENT
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To: See the distribution list at the bottom of this message

cc: Betty W. Gee/WHO/EOP@EOP
Subject: Disability Issues

I would like to meet next Tuesday, July 6, at 10:30 in 476 OEOB, to discuss two issues: 1)
obtaining accurate data on the number of disabled persons in the workforce to serve as a guide for federal
agencies; and 2) the recent Supreme Court decisions regarding the scope of the ADA. DOJ and EEOC
have been asked to review these decisions and make recommendations. We can have a preliminary
discussion about how that might proceed. Please let me know if you cannot come. Also, if you believe
others in your agency should attend, please call me. (456-2024) Finally, pleasecall Betty Gee, 456-6750,
with your clearance information if you are outside the White House complex.
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"Q’s and A’s on Yesterday’s Disability Cases

Q: What is the President’s reaction to yesterday’s Supreme Court disability decisions?

‘ A: In regard to the Olmstead case, the President stated yesterday that he is pleased with

-the Court’s decision that unjustified isolation of institutionalized persons violates the ADA. That
is the position that the Administration argued before the Court. We believe this decision will
encourage the development of community-based alternatives to institutionalization. We want to
work with the states and others to help that process go forward.

In regard to the other decisions, we are concerned that the Court interpreted the ADA to
exclude persons simply because they are able to mitigate their disability through medication or
use of a medical appliance. The problem is that employers may still conclude that the person is
too disabled to work, even though under the law they are not disabled enough to be covered by
the ADA. The result is a catch-22 for disabled persons.

[Example: In the Sutton case, United Airlines prohibited the plaintiffs from being pilots
because their vision was not satisfactory, and they did not allow them to meet this requirement
by using corrective lenses. On the other hand, since their vision could be corrected, the Court
said that they are not covered by the ADA ]

Q‘ Will you seek a leglslatwe cha;nge?

A: The President has asked the Department of Justice and the EEOC to examine the
decisions and make recommendatlons about how to ‘address them.



THE WHITE HOUSE

Office of the Press Secretary
(Aviano, Italy)

For Immediate Release _ - June 22, 1999
STATEMENT BY THE PRESIDENT

Iam pleased that the Supreme Court decision's in the Olmstead case upholds the
purposes of the ADA by recognizing that unjustified isolation of institutionalized persons with
disabilities is prohibited discrimination. This decision will increase access to home- and
community-based long term care services and support for these persons.

My Administration is committed to finding affordable ways to enable people who need
long term services and support to remain in the community if they choose and are able to do so.
The best way to continue progress toward this goal is for State Governments, the Federal
Government, and the affected communities to work together to develop cost-effective ways to
provide these services. We must ensure that the quality of these services is excellent and that
they are available to persons with disabilities of all ages.

Therefore, I am asking Secretary Shalala and Attorney General Reno to work with all
Jinterested parties to carry out today's decision in a fair and effective manner. Although this may
not be easy in some cases, we can do it by working together in order to advance the goals of the
ADA. Our ultimate goal is a nation that integrates people with disabilities into the social

mainstream; promotes equahty of opportunity, and maximizes individual choice.
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TUESDAY, MAY 25, 1999

Justices, 9-0, Find No Inherent Confhct Between 2 Laws on D1sab1ed Workers

By LINDA GREENHOUSE

WASHINGTON, May 24 — The Su-
preme Court today examined two
Federal laws almed at protecting

disabled workers and concluded that .

contrary to a lower court’s view,
there was no inevitable conflict be-
tween them.

One was the Soclal Security Act,
whlch provides beneflts to people
whose disabllitles are so severe that
they cannot *‘engage In any substan-
tial gainful activity” for at least 12
months. The other was the Amerl-
cans With Disabilitles Act, which
protects disabled workers from dis-
crimination as long as they can per-
form their jobs’ essentlal functions,
with ‘‘reasonable accommodation"
_if.necessary. -

Some lower courts have mled that
because someone who has applied
for or recelved Sotlal Security dls-
ability benefits Is by definition unfit
for employment, such a person Is
either barred from sulng for disablli-
ty discrimination or faces speclal
judiclal hurdles In pursulng a dis-
abllity lawsuit.

In a unanimous opinion today by
Justice Stephen G. Breyer, the Court

disagreed. The two laws appear “‘di-
vergent,” Justice Breyer sald, but in
context, they ““do not inherently con-
flict”’ and ‘‘can comfortably exist
side by side.”” He -sald the Secial
Security program, recelving more
than 2.5 million claims for benefits
every year, necessarily made broad
determinations without a fine-tuned
examination of an indlvidual’s situa-
tlon — for example, whether employ-
ees who cannot work without accom-

modations can return to work if their

special needs are addressed.

The decision overturned a judg-
ment-won by a company that had
dismissed a woman who tried to
come back to work after a stroke.
The employer would not give her the
extra time and training she said she
needed. She applied for and recelved
Social Security benefits, at the same

‘time suing the employer for faiiing to
accommodate her under the Ameri- .

cans With Disabilltles Act.

In ruilng for the employer, the
United States Court of Appeais for
the Fifth Circult, in New Orleans,
held that the application for or re-
ceipt of Sociali Securlty disability
benefits had created the presump-

tion that a worker was not entltled to
bring a discrimination suit against
the employer. Only in “some limited
and highly unusual set of circum-
stances” could the two laws not be
seen as “mutuaily exclusive,” ‘the
appeals court sald.

In his opinion today, Cieveland v.

Policy Management Systems Corpo- .

ration, No. 97-1008, Justice Breyer
sald it was common In the legai
system for people to pursue two al-
ternative theorles at once. To the
extent that there was any apparent
inconsistency in the disabllity con-

text, he sald, courts should not erect

special burdens but shouid simply
require the plaintlff to explain, He
indicated that the explanatlon couid

“be as sliiple as a medical condition

that has changed over time, The case
now goes back to the iower courts to
glve the plaintiff, Carolyn C. Cleve-
land, a second chance at her dis-
criminatlon sult,

Beatrice Dohrn, legal director of

the Lambda Legal Defense Fund, a

gay rights organization that flled a
brief In the case, sald the decision
could be particularly beneficial to
people with the virus that causes

AIDS. With drug therapy, Ms. Dohrn

sald, people with H.L.V. often “move -

in and out of being able to work" and
often face discrimination when they
do work. The decislon, she sald,
“broke down a barrler that people
with H.I.V. needed to get past.”

The Court's other ru[mgs today
Included these:

Nonprofit Groups

The Court ruled unanimously that
the Federal Trade Commission had
jurisdiction to prevent certaln non-
profit organizations, In this case a
state dental asSociation, from engag-
ing ‘in unfalr competition or decep-

. tive practices. -
The Federal Trade Commlsslon
Act, which dates to 1914, gives the-

commlssion authority over the busi-
ness practices of ‘‘persons, partner-
ships or corporations,” with a corpo-
ratlon defined as an organization
“which is organized to carry on busl-
ness for its own profit or that of its
members.”

In this case, the trade commisslon_
found that the 19,000-member Caii- .

fornia dental association had unrea-

sonably restricted trade by strictiy
limiting the types of advertising den-
tists could use. The nonprofit associ-

atlon challenged both the commis-

slon’s jurlsdictlon and Its findings,
both' of which were upheld by the
United States Court of Appeals for
the Ninth Circuit, In San Francisco.

In an oplnion by Justice David H.

. Souter, the Court today agreed on the

jurisdictional question. Justice Sou-
ter sald it was sufficient that mem-
bers received economic benefits
from: the association, like favorable

-Insurance rates as weil as jobbying,

public relations and other activities,
But,-Justice Souter said, the Court
of Appeals made too cursory an anal-

ysis-of-the advertising restrictions
_before concluding that they had an

anti-competitive effect. The -case,
Callfarnla Dental Association v.
F.T.C;, No. 97-1625, was sent back to
the appeals court for a new, more
searching analysis.

The vote on that section of the
opinion was 5 to 4. Justice Breyer,
jolned by Justlces John Paul Ste-
vens, Anthony M. Kennedy and Ruth
Bader Ginsburg, sald the Court of
Appeals had properly found that the

restrictions on advertising prices
and quality cialms had deprived con-
sumers of useful information.

Property'mghts

The Court ruled, 5 to 4, that a
property owner sulng a local govern-
ment for depriving him of his right to
develop his property is entitied to
have the case tried by a jury rather
than solely by a judge.

The decision, City of Monterey v.
Del Monte Dunes, No. $7-1235, af-.
firmed a ruling by the Ninth Circuit
and was a victory for developers,
who view juries as more sympathet-
ic than judges in this type of case. -
The developer “In "this case spent
years trying to get permission to
butld houses on 37 acres of ocean-
front property In California, eventu-
ally winning a $1.45 million award
from a jury on the ciaim that the
protracted proceedings violated Its
constitutional right to due process.

Justice Kennedy wrote the major- |
ity opinion, which was jolned by

Chief Justice William H. Rehnquistsf )

and by Justices Stevens, -Anton!
Scalia and Clarence Thomas.



By RICHARD Wr STEVENSON

. WASHINGTON Aprll 28 — Hoptng'
- “to breathe life‘into the dytng effort to .
*: shore up Soclal’ Securlty, two plvotal

House Republicans laid out a plan -

today that they said would assure the _

rettrement - long-term
- heaith without cutting benetlts or

- system’s

.. ralsing taxes.’

- The plan‘would plug the projected
. hole in- Soclal Secufity’s balance- -
. ‘sheet by taking trilllons-of dollars-in".
* ‘Government reventie in coming dec-
- ‘ades and giving it to workers In the
~ form of ‘tax’ rebates.” The -workers.

would then have to Invest that money -

in the .stock .and bond- ‘markets -
" through individual accounts with the
_proceeds golng to help finance. thelr
-retirement benefits, © . -

" Although the proposal Is stmllar to

’ the approach advocated by rost Re- *

publtcans it has been shunned by the

.. party's leaders, in’ part to avoid what
" they fear .would be a loslng polltlcal__
“fight with- Congresslonal ‘Democrats -

and Presideni Clinton..As a resuit,.
the plan has vlrtually 1o chance’:of
. passage, and some. members of both
e Jparties sald Soclat Security was all

e
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but deadas a substantwe 1ssue unt:l?

after the 2000 elections. -

‘chairman of the House Ways dnd

Jr.-of ‘Florlda, the chairman of the
Ways and Means-Subcominittee on

* Soclal Security, said they intended 10 _
push ahead anyway, in the hope that

_they could create momentum for bl-
* partisan, negotlatlons this year. -
. Insuring that Social Security can

* Buf'the plan’s authors, Represent-‘
atives Bill Archer. of Texas, the’

‘Means Committee, and E. Clay.Shaw

Mr Archer and other Republicans

. Among ‘thé options on the tabie are

technical changes In the: way Mr.

Clinton’s current plan would use the. ~

surplus to help-Social Security. Also

belng considered is-an effort to con-’
. vince Republicans that Mr. Clinton's -
* proposal for a new type of individual -
.retirement account outside of Social’
‘Security could be part of a package E

to strengthen the system.

weather- the retirement of the baby-

“boom~generation and ‘be there for

future generations should be a@ mat-
ter of “principle over politics," said
Mr. Archer, who, retlrmg from Con-

gress at the end of this term, Is’ freed-

“of some of the political pressure that

‘Is a coricern of the other leaders;
Mr. Clinton’s ‘aldes said- he: be-

"lieved that a deal was stlll passible.

. “Seeking to- nurture the remnants of

‘bipartisan' good wiil. on the issue;

White House officials gave the’Arch-

_er-Shaw-plan a gentle reception-to-
“ day, saylng they objected to some of

_its components but appreciated Mr; - -
Archer’s .willingness to tackie a sub-_.
“ject-that “many. Republlcans ‘have .

R

The Presldent Is.to map his next-.
move in a strategy session with his -
advisers on 'rhursday. and, while Ad-.

- ministration officials said they were

“not considering any -dramatic new_
* proposals, they also said they would-
look for ways to make a gesture to

been loath to touch, -
*“This looks like a serious attempt

10 engage.ln a -very ‘important de-:

bate,” sald Joe. Lockhart the- Whlte

‘House press- secretary

- Although many House Dernocrats

attacked the ‘plan, others including
‘Representattve ChariesB ‘Rangel of .-
~ New- York, the Senior-Democrat on. =
the . Ways "and. Means Committee,.
muted thelr -criticism.. After being -

Anf

A nonstarter, ora

starting point for -

negottatmn s

bciefed "on the plan 5y Mr. Archer

-and Mr, Shaw this afternoon, some : -
,commlttee Democrats sald that al- -

though they found it deeply flawed, it

_“could be the basis for negotlation. if
_the Republican Ieatlershlp was wtll~

ing to engage on the issue. .
" Without any changeés, Social Secu-
rity. will run short of -money needed

.to 'pay the full -level of promised
_ benefits starting i 2034, after the-

retirement of the baby-boom génera--.

tion. Mr. Clinton's -approach relies-

largely on.usirig the projected budget.

-~ surplus to bolster Soclal Securtty S -
finances- and allowing .the Govern-
“ment_to. invest a “part; of the retire- .

ment’ system’s.reserves: in stocks.
The Archer-Shaw- plan uses the

- same basic tools-but in a very différ.
"ent way Each year all workers

. would receive from the Federal Gov-

ernment a tax credit equal to two

‘percentage points of the 12.4 percent:
payroll tax that finances Social Secy-

rity benefits. Because the payro_ll tax
Is currently levied only on the first

$72,600 of-wages (the amount ‘is ad- -
‘justed eéach year for infiition), the -
if the plan ]

maximum. anniial credit
were now iaw would be $1,452.

- The money -would be automatical-
‘ly-deposited in a- Soctal Securlty ac-
count in the worker s name. The

_worker - would - then' choose from
. among a'varlety of mutual funds, ali .
" ‘of which would be required to hoid 60

percent of thelr assets In stock index-
~es and 40 percent in high- grade cor-

porate ‘bonds.. Any gains in the ac- N

count would accumulate tax-free.
LAt retlrement the money in_the

‘account wouid ‘be used to- help fi-

nance the workers Soclal ‘Security

-benefit, All workers would receive at’

least as much as promised under. ‘thé

‘current. system; regardless of how -
well-thelr investments fared. Those
. workers whose accounts did.particu-

larly well ‘would corne out ahead.

o 2 Key Repu b It can s Press A head on Soczal Securtty, Offermg Investrnent-A ccount Plan

major ttaws It relies on. budget

-surpluses to-finance the. tax credit, .

and the surplus, they said, 15 likely to

“be exhausted. sometime in the’ next
several decades: And it creates what -
" :Democrats ‘sald .would be an un-
-wieldy system of more than 100 mil- -
“lion' Individual accounts that would . -
be very-expensive to administer. . =

While the-chances. of serlous bl-

- partisan negotiations this year te- |
‘main dim, some in both partles said -.
. there might be an opportunity now to -
- look at other. compromlse proposals, - 77
-including oné belng developed by
_ Representative- Benjamin L. Cardm, -
'Democrat of Maryland, ~ '
‘In a.nod to the' Republican’ desire ~ - .
_to shift: more control to.individuals, = .
" Mr. Cardin's plan ‘would establish A
‘savings accounts-within Social Secu- . .~
'rity but. would have them supple-
‘ment the current system rather.than

replace part of 1t.’And in an effort to

- appeal to Democrats, his'plan would .
also allow-the Government to Invest.

a part of the system's. money on-Wall

Street, but only  under restrictions’ -
- that would fimit political meddllng tnf ;
Democrats sald the plan had two' . :

the tnvestment demsmns .

vy
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SHINGTON,, April 28— The
reme Court: continued-an unusu-.
Piv intensive review of the Ameri- -
Feans With Disabilities-Act today-as
e Justices struggled to find'a defi-
" nition of disability that” would be
" faithful to'‘the law Wwithout also
sweeping everyone: with a. ‘readily -
correctable physical problem into its,
protectivenet.v . . . - s
-, After an argument on Tuesday, on
whether to count as disabled a truck
driver ‘whose severe hypertension -

K

' - was qontrolled;_ by ‘medication, the
~ . Court today heard two cases.involv-, -
© ing employees with'vision problems. "

g ~ Twin sisters)regional airline pilots.- -
‘ whose vision® is 20/20 with , their .-

: glasses on, were turned "down’ for
employment by .United Air Lines be- " |
“cause their uncorrected vision W

(IS
o

Doesthelaw .~ .
- protect a-person. -

. whose vision has R
-.” been corrected?

v

'
¢

_worse than the ‘airline’s requirement.
of 20/100. The Federal appeals court )
in Denver found that they did not'
Thave a diSability and so could not sue
for, discrimination under the Ameri-.
cans With Disabilities Act. o

A truck driver who sees outof only *

" one eye but whose brain has compen--

- ‘sated for the deficiency and given ’
~'him normal vision in most respects”

-+ was dismissed by ‘his* employer. on ; .
" “the ground that his monocular vision”

- -did not meet safety standards. The -
Federal :appeals court in San.Fran-
. - cisco ruled that he was disabled and

" . was entitled to a trial to show thathe .
was nonetheless qualified for the job.

. The central questioninithe casesis-

whether a condition should -be’ as::

. sessed in its corrected or uncorrect:
ed state for purposes of determining

. - whether-a person is protected by the

~law. Edwin S. Kneedler, a deputy
solicitor -general who presented the .

-Governiment’s position that courts -
should look at impairmeénts in their
‘uncorrected s,tate;‘sa_id-»it was an-
'“znomaly” for United Air Lines to .

“have “made its decision not to hire

vision” and-then to argue that the
women could not sue-because: their
corrected vision was normal. ,
The law defines disability: as an
‘impairment that “‘substantially lim-
its one or more of the'major life
.- .activities.”” This use of the’ “present
indicative tense” showed that Con-
" gress was concerned only with condi-
tions as they actually affect people,

1/ g

)

f

 exclude “the'very people
~was aimed at,” who.m
victims of prejudice’ on

er ‘Unite
is not at issue in this phase of .
the case, Sutton v. Unijt,ed Air Lines,-

- ferenice was’s
. two people, ea

'

into account.

" This answer did not satisfy Justice

- Stephen G. Breyer, who said he was .

concerned that this definition would

ight be the
;thé part 0
te managing to func-
their impairments.

employers despi
tion well with

“They wouldn’t get in the door,” Jus- .
" tice Breyer said. (.

i
© Justice’ Ruth- Ba\[dér‘ _Ginsburg
asked whether, if & nearsighted per-

son ‘whose vision was corrected to

.20/20 through laser surgery would be
d for.employment, the air- «
d :exclude someone who -,

‘considere
line coul
achieved the same resu
glasses. i

. AtIsn't what'

it by wearing

the, correction?”
er | réplied. that
f rejecting the

" The airline’s lawy
“it’s not a.matter. 0

_correction, but of ’sayin"’g‘ here’s what

it takes to be a safe pilot.”

"~ Federal Aviation Ad

drhinistration
mit certification of pi:

standards per

lots as long as their visjon is correct-,
able-to 20/20. The question of wheth-

Jnited’s higher standard is rea.
sonable

'the statute.:

L Ism s really going on here:

'is that the employer wi}l'not accept

o - Justice’ Ginsburg.
- ‘asked Mr. Englert. o

\

i

ices _Hea-r.D1sab111.ty;Casessonj;\hsmn--* o
L Roy T. Englert Ir, the éit:'!line’s law-. o
yer,-told the Court in arguing that
corrective devices ‘shoulg} be taken

__Inc: v. Kirkingburg, No., 98-591,. fo-
> cused on a__sepa'rate source.of con(u-
sion, the statute’s alternative defini-
tion' of disability. The Jaw. treats.as™
disabled not only. someone with a
. _substantial limitation but also some-
_one: who .is ‘‘regarded. as’. having
. one.’ Because. the ‘Court has _never’
. interpreted the: “regarded as” lan- -
- guage, its utility asaform of back-up
‘protection, covering those who might
6t otherwise come within the stat-
‘ ute, is an: important issue in’ these
cases. .. . . Y
. Corbett Gordon, the lawyer for Als,
. bertson’s, which dismissed the truck
L dr-ivle'r,-_:Hallie:_Kitjléihgburg, 'said the
'supermarket chain did not. regard
Mr. Kitkingburg as disabled becduse
it offered him another, lower-paying
job @s a mechanic. . P
~ Justice ‘Antonin- " Scalia asked
_ whether a job offer as a floor. sweep- .
“er would have shown that the.compa-
- ny did riot regard Mr. Kirkingburg as '
" disabléd. Possibly it would have, Ms..
" Gordon replied, adding that the focus
should be on the ‘‘mental status of
- the employer.” BN

v really don’t-know how to fig\ire
it out,” Justice Scalia'said. R
ssion the last one

~ The session today was
‘of the Court’s current term..-

1

No. 97-1943. If the sisters, Karen Sut-

ton and‘Kimberly Hinton, are ‘found:

to be disabled, they will then have to

'shiow that they are nonetheless quali-

fied for the job they want. . .

. van Aaron Hughes, the-lawyer

. N,
. hes, the for
‘the ‘sisters, tried to assure the Jus-

tices that they’did not/need:to adopt.
.an all-or-nothing appxjoaqh ;d the def-

initional problem. . & T
~«]t’s never been ouf position that
the mere fact of wearing glasses, Or
any corrective device! is itself a dis-
‘ability,’* Mr. Hughes §é.id.‘- '

. Rather; |

‘ pairment -is
critical, " he said.. i Lo
" Chief ‘Justice William H. Rehn-
quist sounded doubtful. “What's the
difference between 20/40 and 20/200
if in their corrécted state .they're
both' the same?” he: asked.

il

In reply, Mr. Hughes said the dit-
imilar fo that between

) ch of whom took a pill.
¢ -makes a différence whether

have “m: * you swallow a pill for,a mild head-
precisely on the basis of uncorrected " .-

ache in the afternoon or to avoid an

- epileptic._seizure,” he' said, adding -

that ' what. mattered” was whether,

without correction, the person faced -
a substantial limitation on the ability
. to perform m ’ ‘
- Justice'Davi

ajor life activities.
id H. Souter said hefelt

himself “‘at sea on what the criterion

_for ‘substantial’ should be.”

‘The argument in
monocular truck dr;

-

the case of the
ver, Albertson’s

\

] - he continued, ‘each case
had to. be evaluated individually. -
-«The severity of theiim

|
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Disability Q&A
April 19, 1999

What is the Administration’s position on the two aspects of the Americans With
Disabilities Act, which are going to be argued before the Supreme Court this month:
1) that the ADA requires integration of people with disabilities into the wider
population for purposes of the public services they receive; and 2) what is the
definition of being disabled under the ADA?

I don’t want to comment on the particular cases before the Court this month. It’s the
Administration’s position that the ADA has been invaluable in making it possible for
millions of Americans to participate more fully in society and a goal of the ADA was to
break down the barriers that separated disabled Americans from the non-disabled
community. Furthermore, the ADA is about protecting anyone with any significant
impairment and giving them a fair opportunity to do their job. To address employment
barriers for people with disabilities, the President issued an Executive Order last year
establishing a task force to identify important ways to reduce barriers to work for people
with disabilities. Furthermore, our budget contains a $2 billion initiative that will remove
significant barriers to work for people with disabilities.

I don’t want to comment on the particular cases before the Court. The Administration’s
position is articulated in the brief’s submitted by the Justice Department to the Court on
these particular cases.
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Adjusting the Legalar for Disability‘

By LESLIE KAUFMAN

N 1994 Vaughn L. Murphy applied for éposition asa’

truck mechanic with United Parcel Service in Tope-

ka, Kan. Because the job included driving the vehi-

cles he serviced, Mr. Murphy was required by

- Federal law to pass d Government physical. He did, and

- started working for U.P.S. He was by all accounts an
able engine doctor but was soon asked by the company

to take another blood-pressure test. This time, despite
medication, Mr. Murphy’s blood pressure slightly ex-

ceeded the limits -—— making him, in theory, a risk for
stroke or heart attack on the road. The company gave
him a pink slip.

Mr. Murphy sued. His charge9 That U.P.S. had
violated his rights under the Americans With Disabili-
ties Act. Later this month, his case and two others — one
involving a truck driver with vision in one eye and
another involving two pilots who wear eyeglasses — will
be heard by the United-States Supreme Court.

Disability experts believe the Court is tackling one
of the most critical questions-that.his arisen under the

1990 statute: What is the legal threshold for being. '

X
= Fredvk Conrad/The New York Times

considered disabled?

- The issue before the Court is whether people whose
conditions can be medically corrected so they can
function normally — diabetics on insulin, for example —
are still entitled to sue for discrimination.

The impending ruling could potentially reshape the
workplace. Unlike other civil rights laws, which man-

date equal treatment, the Americans With Disabilities -

Act requires businesses to-make “reasonable accommo-
dations” for disabled employees. So far, the Equal
Employment Opportunity Commission, which monitors
compliance with civil rights laws, has chosen to mter-

“pret that standard generously. T

XAMPLES from recent commission guidelines

include reassigning an employee suffering from:

stress or depression-to a new boss and offering a

different job to a worker who becomes too
disabled to perform his own, even if the disabled worker
is not the best-qualified person for that post. 1If U.P.S.
were forced to recognize Mr, Murphy as disabled, it
might have to adjust duties in the mechanics pool, giving
others responsibility for driving trucks while Mr. Mur-
phy works in the grease pit or allowing him time off
during periods when hls blood-pressure rises above the
Federal limit.

The thought that the Court might extend the law to
cover a huge new segment of the population has some
employers envisioning a flood of very-expensive law-
suits from. disgruntled employees with minor impair-
ments seeking special treatment. *'If having a disability
is the gate through which everyone must enter to get
into the promised land of reasonable accommodation,
the width of the gate is pretty important,” said Christo-
pher Bell, a former associate legal counsel for disability

.cases at the E.E.0.C. and a partner at Jackson Lewis, a

New York-based law firm that represents employers.

Certainly, more Americans- appear willing to be
identified as disabled. The Social Security disability
program, for example, which was created to give an

_income to working-age adults who are too handicapped

to hold down a job, has more than tripled its outlays
since its inception in 1975. The number of students who
have been classified as “learning disabled” has sky-
rocketed as more parents have discovered the accompa-

Continued on Page §
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for Disability

Continued From Page I

nying advantages — more one-on-
one time with teachers, more time
to complete exams and sometimes
even taxpayer-financed tuition for
private tutors.

The Cliriton Administration and -

a spectrum of groups representing
everyone from diabetics to the
H.1.V.-positive have submitted sup-
porting briefs to the Supreme
Court arguing that the law was
specifically intended to address
correctable disabilities. After all,
they say, it is the people with the
most surmountable handicaps who
are most likely to seek main-
stream jobs. They maintain that it
is absurd for employers to claim
that a job applicant is too disabled
to take a job and yet not disabled
enough to sue for discrimination.
As Mr. Murphy’s lawyers wrote in
their brief to the Court, “The
A.D.A. does not permit UPS. to
have it both ways.”

OR now, these advocates’

say, employers are benefit-
ing from the courts’ overly
narrow interpretation of

disability. John Parry, head of the -

Mental and Physical Disability
Law Commission of the American
Bar Association, says about 92 per-
cent of the complaints that cur-
rently make it to court under the
act are decided on behalf of em-
ployers, many simply on the
grounds that the employee does
not qualify for protection. “'This is
really about making the obstacles
to justice less onerous,” Mr. Parry
said, referring to .the three cases
‘before the Supreme Court.
Employers like U.P.S. counter
that for especially risky jobs they
have the right to set high physical
- standards, even ones that average
" non-handicapped people might not
meet. Norman Black, a spokesman
for U.P.S,, said: ““We don’t see this
as a case about disability at all.
This is a question about safety.”
But lawyers for the workers in
the three cases point out that their
clients previously held jobs nearly
identical to the ones they were
denied and had- solid service
records. That suggests, the law-
yers say, that the companies being
sued may be insisting on physical
standards beyond what is reaily
‘required to do the work well
Some advocates are even willing
to go one step further and sacrifice
a degree of safety for greater ac-
commodation. “We live in a soci-
ety with a lot of risks every day,”
said Chai Feldblum, a professor of
law at Georgetown University Law

Center who helped draft the dis-
abilities act in 1991. “If it only
marginally increases the probabil-
ity of harm” to hire a disabled
person, she said, “then an employ-
er should not be allowed to dis-
criminate.”

~ Looking back on the original de-.
bate over the disabilities-act, it is,

hardly clear that Congress intend-
ed to pass a civil rights law for the
nearsighted and the hypertense.
The legislation’s vague standard
for disability is whether a condi-

tion “‘substantially limits life activ--

ities.”
When the act was passed in 1890,
Congress considered some 43 mil-

lion Americans to be disabled — a
number based on numerous sur-

veys, none of which was definitive.
It is certainly greater than the five
million or so Americans who are
deaf, blind or paraplegic, prompt-
ing advocates of a more expansive
definition to claim that Congress

meant to err on the side of gener-,
-ous interpretation. )
~ On the other hand, 43 million
falls well short of the more than 1.
in 3 Americans who wear eyeglass-’
es or contact lenses or the 50 mil--
lion who have hypertension. United

Airlines, which is being ‘sued by
two nearsighted women who were
not accepted for jobs as pilots,
wrote in its brief to the Court, “At
the very least, the A.D.A. should be

read to exclude individuals with:
widely shared and easily correct-:

able impairments.”

The Supreme Court, in the only
significant decision it has ever
made on the disabilities act, set a

broad precedent for what is meant
by limiting a life activity. In Brag- -

don v, Abbott in 1998, the Justices
found - that, an asymptomatic
H.L.V.-positive woman who had
been denied care by her dentist
could be considered disabled under
the act. The Justices reasoned that
because she felt constrained from
becoming a mother by her fear of
passing on the disease to her child

(her reproductive system was per-.

fectly healthy), she was substan-
tially limited in the life activity of
procreation and therefore could
seek damages.

If the court decides that poor
eyesight "or hypertension are
equally limiting, millions more

. Americans might wake up this
spring to find themselves on the -

rolls of the disabled.

Word for Word
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SOCIAL SE‘ NSN 7540-01-317.7368 5088101 GENERAL SRRVICES ADMINISTRATION

~ Office of the Commissioner

February 24, 1999

MEMORANDUM FOR THE HONORABLE JOHN PODESTA

FROM : Kenneth S, Apfel WA.W
Commissioner of Social Security

SUBJECT : Social Security Administration’s Weekly Report-—
March 1 - 12, 1995--INFCRMATION

KEY AGENCY NEWS ‘_ﬁ\
Supreme Court Hears Arquments on the Americans with Disabilities
Act Case: Today, February 24, the Supreme Court heard arguments
in Cleveland v. Policy Management Systems Corp. In this case,
the U.3. Court of Appeals for the 5 Circuit found that because
Mrs. Cleveland had filed for Social Security disability benefits,
she would be presumed not qualified for protections under the
Americans with Disabilities Act (ADA), which is designed to
protect the rights of disabled individuals to work. The
Government argued that, because the standards under the two
programs are different, there is no inherent confliect between an
individual seeking Social Security disability benefits and
seeking relief under the ADA. The significance of this case is
that if the Supreme Court allows the decision to stand, it will
have a negative impact on Social Security disability
beneficiaries who want to return to work and may force other
individuals to forgo applying for Social Security benefits. _—-

General Accounting Office (GAO) to Release Report on Billions
Owed in Self-Employment Taxes: GAO will release a report in the
next several weeks on the number and characteristics of self-
employed individuals who receive Social Security credit for self-
employment earnings but are delinquent in paying taxes on these
earnings, and self-employed individuals who do not receive Social
Security credit because they do not file returns on a timely
basis. The report will indicate that more than 1.9 million self-
employed individuals are delinquent in paying $6.9 billion in
self-employment taxes and that more than 144,000 individuals with
delinquent self-employment taxes of $487 million are receiving
about $105 million in monthly Social Security benefits.
Delinguent self-employed taxpayers are able to receive Social
Security benefits because the Social Security Act permits the
granting of earnings credits, which are used to determine

e
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eligibility and benefit amounts, as long as the individuals’ tax
returns are filed timely. Most of the report’s recommendations
are directed to the Internal Revenue Service. However, the
report will recommend that SSA revise its publications about
self-employment to include information about the statutory limits
for filing a return in order to increase the number of self- '
employed taxpayers who file their tax returns on time. SSA will
agree with this recommendation.

Hearing on Investment of Social Security Trust Fund Assets in
Securities: On February 25, the House Committee on Commerce
(Chairman Bliley) will hold a hearing on investment of Social
Security trust fund assets in securities. A witness from
Department of the Treasury is expected to testify. SSA may be
invited to testify.

Hearing on the Impact of Social Security Reform Options: On
‘March 1, the Senate Special Committee on Aging (Chairman
Grassley) will hold a hearing on the impact of Social Security
reform options. SSA has not been invited to testify.

'Hearxing on Electronic Funds Transfer: . On March 2, The House
Committee on Banking and Financial Services (Chairman King) will
hold a hearing on electronic funds transfer. John Dyer, SSA’s
Principal Deputy Commissioner, will testify for the Agency.

Hearing on Individual Accounts versus Government Investment: On
March 3, the House Committee on Ways and Means (Chairman Archer)
will hold a hearing on individual accounts versus government
investment. SSA may be invited to testify.

COMMISSIONER’S SCHEDULE

» On March 1, Commissioner Apfel will tape an interview aimed at
a youth audience on the “Future of Social Security.” It will
be aired on Cable television in Maryland'later this year.

OTHER SIGNIFICANT MEETINGS AND CONFERENCES

¢ On March 5, Susan M. Daniels, SSA’s Deputy Commissioner for
Disability and Income Security Programs, will address the
national conference of the Technical Assistance about
Transition and the Rehabilitation Act Project and the
Technical Assistance Alliance for Parents Project in
Arlington, VA. The focus of Ms. Daniels’ presentation will be
SSA’s youth with disability initiatives and return-to-work
policies.
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HEADLINE: Five Cases at Supreme Court Could Affect Disabilities Law; Job
Opportunltles, Employers’ Respon51b111t1es at Stake

’

BYLINE: Joan Biskupic, Washington.Post Staff Writer

BODY : ,

Karen Sutton and Kimberly Hinton are twin sisters whose dream of flying for a
big airline has made them a symbol of the legal morass that the nation's
disabilities laws have become.

When the sisters from Spokane applied.to be pilots for United Air Lines, they
were turned away after the company contended they were both too nearsighted to
take a place in the cockpit. So they sued under the Americans with
Disabilities Act, but courts said the law does not cover people who can correct
their disability (in their case, with glasses) and get along as well as anyone
else.

To the sisters and others with serious handicaps that can be improved.by
taking medicine or using some device, it is a Catch-22: They lose out on jobs
because of their condition but do not qualify as disabled under the law. In the
view of many employers, the law was not designed for relatively common problems
but rather to shelter a small, discrete group of disabled people who have long

‘suffered discrimination.

Now, the sisters' case joins four others before the Supreme Court this term
that could profoundly affect the landmark disabilities law passed by Congress
nearly a decade ago. Eventual rulings in these disputes will determine how
easily people with disabilities can find their way into the nation's work force
and how much financial responsibility employers should bear to accommodate them.

"The statute is not just about protecting people in wheelchairs or those who
are totally blind," contends the sisters' lawyer, Van Aaron Hughes. "It 'is about
protecting anyone with any significant 1mpa1rment who is being prejudged” about
his or her ablllty to do the job.

The legal dilemmas as well as larder social policy questions about what the
term "disabled" means and who the ADA truly benefits are just emerging. More
than 20 percent of all job discrimination complaints filed with the Equal
Employment Opportunity Commission now include grounds based on disabilities.

Advocates say the law has changed_public,attitudes, opened new opportunities
to people with myriad disabilities and brought dignity to their lives. But
critics say the ADA has become another tool of frivolous litigation wielded more
by problem employees with minor ailments than by individuals truly shut out
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because of discrimination.

Since the law went into'effect, about 100,000 complaints have been filed with
tﬁe EEOC. About half of those were found to have no "reasonable cause," or
grounds. Of those complaints that did go forward through EEOC proceedings, a
relatively modest $ 211 million was paid out by businesses to the handicapped.

Now, the Supreme Court is poiéed to pick up where Congress left off when it
passed the law making it illegal for an employer to discriminate against a
"qualified individual with a disability." The law also protects the disabled’
against bias in housing, medical care and places that serve the public.

A record five ADA disputes will be heard over the next two months, beginning
next week when the justices take up the case of a stroke victim in Texas who
says her boss refused to provide retraining, her colleagues mocked her speech
impediment and she was fired after being told she would never be able to do
anything again.

Soon after Carolyn Cleveland suffered a stroke, she applied for Social
Security disability. With some rehabilitation, however, she was able to return
to work part time at Policy Management Systems Corp., whgre she checked the
backgrounds of prospective employees -of the firm's clients. Cleveland notified
the Social Security Administration she no longer needed benefits. Eventually,
after what she says were continual taunts from co-workers and ‘refusal by her

company to help her accommodate her dlsablllty, her performance suffered and she
was fired. “

The question is whether an individual who has applied for Social Security
disability benefits, but then returned to work, can claim in an ADA lawsuit that
she was "qualified" for the job and discriminated against. A federal appeals
court said the application for benefits creates a presumptlon that the person is
not qualified.

The case, Cleveland v. Policy Management Systems Corp., is being closely
watched by a variety of advocates, including those representing the mentally
retarded, elderly and people with AIDS, and by employers, including- the Equal
Employment Advisory Council, which argues that courts should presume once
someone has applied for Social Security benefits she is not "qualified" for the
job under the ADA's coverage. |

A larger issue to be addressed by the justices in three April cases is how to
define "disabled"--the foundation of any ADA claim. If bad eyesight can be
corrected, can it be the basis for a job discrimination lawsuit? If medicine can
reduce high blood pressure, can a mechanic claim a trucking company fired him
‘because of his hypertension?

Sutton and Hinton say it should not matter whether the disability can be
corrected by drugs, glasses or something else. But United's lawyer points to.the
ADA's language specifically covering people whose impairment "substantially
limits one or more major life activities," and says the availability of glasses
and contact lenses means the sisters' myopia is not substantially limiting.
"Congress did not intend that a minor and relatively common 1mpa1rment such as
nearsightedness . . . be a covered dlsablllty," United lawyer Lisa Hogan wrote
in a brief.
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Ruling for the airlines in Sutton v. United Air Lines, the 10th U.S. Circuit
Court of Appeals declared Sutton and Hinton "cannot have it both ways." The
court said if they are "disabled" because their uncorrected vision substantially
restricts their ability to see, they cannot be qualified for pilot jobs. And if
they are qualified because their vision is correctable, the court said, they
cannot be limited in "the major life activity" of seeing and are therefore
beyond ADA protection. Other federal ‘courts have ruled the opposite, that
disabilities should be determined without any mitigating measures, and it will
now fall to the Supreme Court to resolve the conflict.

Sutton and Hinton contend that no; everyone who wears glasses should be
considered disabled, but the severity of their bad vision (about 20/200 in the
right eye, 20/400 in the left) qualifies them. The two other related cases
involve a truck driver who is blind in one eye {Albertsons v. Kirkingburg) and a
mechanic with high blood pressure {(Murphy v. United Parcel Service).

-~ In a £fifth case, Olmstead v. L.C., the justices will address states’
responsibility for providing treatment and rehabilitation in the community,
rather than in institutions, for the mentally disabled. :

It has taken nearly a decade for core questlons of disability rights to
advance to the court. Last term, the justices ruled in their first case on the
ADA. In it they held, S5 to 4, that people who are HIV-positive, even those with
no overt symptoms of the deadly disease, fall within the ADA shelter.

"If these new cases come out in favor of the persons with disabilities," said
Georgetown law professor Chai Feldblum, who pressed for the legislation more
than a decade ago, "that will make a.huge difference to giving pecple a seénse of
comfort that the ADA truly protects their rights to be part of the community."

From the standpoint of employers, the court needs to make clear what physical
conditions are covered so that businesses know what financial liability they
face. '

"Employers view the ADA as a very well-intentioned law with a very laudable
purpose, but there are people who have tried to abuse it over the years," said
Sussan Mahallati Kysela of the National Chamber Li;igation Center. "It's become
important for the Supreme Court to clarify who is disabled.*®

DEFINING DISABILITIES {

From 1882 to 19988, there were 108,939 complaints filed with the Equal
Employment Opportunity Commission under the the Americans with Disabilities Act.

Impairments most often cited ias é percentage of all cases)
~Back: 16.7%

Emotional/psychiatric: 13.7%

Neurolbgiéal: 10.8%

Extremities: 9.6%
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Heart: 4.0% | | |
Diabetes: 3.6%
Substance abuse: 3.0%
‘Heéring: 2.8%
Blood disorders: 2.6%
Vision: 2.5%
Cancer: 2.4%
Asthma: 1.7%
SOURCE: ﬁqual.Employment Opportuni;ychmmission«
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