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'. 
Q&A on Supreme Court's ADA Decisions 

10/13/99 -- Revised 

Q: 	 What does the Administration think of the decisions made by the Supreme Court 
earlier this year on the Americans with Disabilities Act? Does the Administration 
plan to take new action in this area? 

A: 	 Earlier this year, the Supreme Court decided a number of important cases which 
interpreted the Americans with Disabilities Act (ADA). Two cases, Sutton v. United 
Airlines and MurPhy v. United Parcel Service, Inc., held that the determination of 
whether an individual has a disability should take into account the use of mitigating 
measures. Depending on how these decisions are interpreted and applied by the lower 
courts, Sutton and Murphy could undermine the goals of the ADA by excluding from the 

,Act's coverage many persons who are discriminated against by employers because of a 
physical or mental impairment. The most troubling possibility is that employers could 
refuse to hire individuals because of a physical or mental impairment but escape the Act's 
coverage by claiming that the individual does not have a disability because of mitigating 
measures. 

The Administration will assess the impact of the Sutton and Murphy decisions by 
evaluating how they are interpreted and applied by the lower courts. We will also assess 
how employers are applying these decisions in their employment policies. In appropriate 
cases, the Administration will argue to the courts that Sutton and Murphy should not be 
applied to reach unfair results that are inconsistent with the original congressional intent 
underlying the Act. We are hopeful that the decisions will not have an adverse impact on 
people with disabilities. ' 

Q: 	 Does the Administration currently have plans to propose or support legislation to 
clarify the ADA? 

A: 	 No. While the lower courts are clarifying the meaning of these decisions, it would be 
premature-to consider legislation. 



mitigating measures. 

epending on how these decisions are interpreted and applied by the lower courts, Sutton 
Murphy could undermine the goals of the ADA by excluding from the Act's coverage 
many persons who are discriminated against by employers because of a physical or 
mental impairment. The most troubling possibility is that employers could·refuse to 
hire individuals because of a physical or mental impairment but escape the Act's 
coverage by claiming that the individual does not have a disability because of 

Jonathan M. Young 
10/13/9906:15:59 PM 

Record Type: Record 

To: Cynthia A. Rice/OPD/EOP@EOP 
cc: See the distributi9n list at the bottom of this message 
bcc: 
Subject: Re: REVISED ADA Q&A 

To be consistent with the ADA, I suggest the initial references to "physical or mental disability" should be 
"physical or mental impairment," per the original draft. It's a little circular to say that an employer might 
not hire a person because of "disabili " ' , 'lit ,It The issue in the ADA, as I see it, is 
defining which II' " cons itute a "disability." 

Pr osal: 

Cynthia A. Rice 

Cynthia A. Rice 10/13/99 05:58:03 PM 

Record Type: Record 

To: Edward W. CorreiaIWHO/EOP@EOP 
cc: See the distribution list at the bottom of this message 
bcc: 
Subject: REVISED ADA Q&A ~ 

Here is the revised Q&A. Liz I am faxing it to you as you requested. 

I have pasted it below because I've been having Word problems all day and -- just in case I have a virus -
rdidn't want to send you all a Word document 

Q&A on Supreme Court's ADA Decisions 



Q&A on Supreme Court's ADA Decisions 
10/13/99 -- Revised 

Q: What does the Administration think of the decisions made by the Supreme Court 
earlier this year on the Americans with Disabilities Act? Does the Administration 
plan to take new action in this area? 

A: Earlier this year, the Supreme Court decided a number of important cases which 
interpreted the Americans with Disabilities Act (ADA). Two cases, Sutton v. United 
Airlines and Murphy v. United Parcel Service, Inc., held that the determination of 
whether an individual has a disability should take into account the use ofmitigating 
measures. Depending on how these decisions are interpreted and applied by the lower 
courts, Sutton and Murphy could undermine the goals of the ADA by excluding from the 
Act's coverage many persons who are discriminated against by employers because of a 
physical or mental impairment. The most troubling possibility is that employers could 
refuse to hire individuals because of a physical or mental impairment but escape the Act's 
coverage by claiming that the individual does not have a disability because of mitigating 
measures. 

The Administration will assess the impact of the Sutton and Murphy decisions by 
evaluating how they are interpreted and applied by the lower courts. We will also assess 
how employers are applying these decisions in their employment policies. In appropriate 
cases, the Administration will argue to the courts that Sutton and Murphy should not be 
applied ,.to reach unfair results that are inconsistent with the original congressional 
intent underlying the Act. We are hopeful that the decisions will not have an adverse 
impact on people with disabilities. 

Q: Does the Administration currently have plans to propose or support legislation to 
clarify the ADA? 

A: No. While the lower courts are clarifying the meaning of these decisions, it would be 
premature to consider legislation. 



Edward W. Correia 

10/08/9901:22:45 PM 

Record Type: Record 

To: Lisa M. Brown/OVP@OVP 

cc: See the distribution list at the bottom of this message 
Subject: Re: REVISED ADA a&A 

OK, I give in. However, the answer should not say "while the courts are applying these Supreme 
Court cases" because they are going to be applying them through our lifetimes unless they are overruled. 
I think you mean something like, "while the courts are clarifying the meaning of these decisions" or 
something like that. 
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Cynthia A. Rice 	 10/08/9911:35:49 AM 

Record Type: Record 

To: Cynthia A. Rice/OPD/EOP@EOP 
cc: See the distribution list at the bottom of this message 
bcc: 
Subject: REVISED ADA Q&A !ill 

This incorporates OVP and EEOC comments. Liz and Ellen I will fax a copy to you. Eddie are you OK 
with this? 

10/8 DRAFT - 11:30 

Q&A on Supreme Court's ADA Decisions 

Q: 	 What does the Administration think of the decisions made by the Supreme Court 
earlier this year on the Americans with Disabilities Act? Does the Administration 
plan to take new action in this area? 

A: 	 Earlier this year, the Supreme Court decided a number of important cases which 
interpreted the Americans with Disabilities Act (ADA). Two cases, Sutton v. United 
Airlines and Murphy v. United Parcel Service, Inc., held that the determination of 
whether an individual is Qjsa:9I@Q has a disability should take into account the use of 
mitigating measures. Depending on how these decisions are interpreted and applied by 
the lower courts, Sutton and Murphy could undermine the goals of the ADA by 
excluding from the Act's coverage many persons who are discriminated against by 
~IQyees employers because of a physical or mental disability i~airmeAt;. The most 
troubling possibility is that employers could refuse to hire individuals because of a 
physical or mental disability i~airmeAt; but escape the Act's coverage by claiming that 
the individual is RQt QisableQ does not have a disability because of mitigating 
measures. 

The Administration will assess the impact of the Sutton and Murphy decisions by 
evaluating how they are interpreted and applied by the lower courts. We will also 
assess how employers are applying these decisions in ~ their employment policies. In 
appropriate cases, the Administration will argue to the courts that Sutton and Murphy 
should not be applied in \\'a,r tRat reaGRes to reach unfair results that are inconsistent 
with the original congressional intent underlying the Act. We are hopeful that the 
decisions will not have an adverse impact on Qisabl@Q @mplQ),@@s, people with 
disabilities. HQIN@V@f, if tA.@ Q@eisiQRS QQQQ~rmiA:o@ tA.@ WRQam,@At;al gQals Qf tA.e ADA, 
W@ ';'lill @xplQre QtA.er QptiQRs, iRdlilQiRg legislative eRaRges tg tR@ }tDA.. 's Q@fiRitiQR Qf 



QisaPility. 

~ Does the Administration currently have plans to propose or support legislation to 
clarify the ADA? 

A: No. While the lower courts are applying these Supreme Court cases, it would be 
premature to consider legislation. 

Cynthia A. Rice 

Cynthia A. Rice 10/07/9905:29:19 PM 

Record Type: Record 

To: Edward W. CorreiaIWHO/EOP@EOP 
cc: See the distribution list at the bottom of this message 
bcc: Records Management@EOP 
Subject: PLS LOOK AT THIS REVISED Re: Draft Statement on ADA Cases !NJ 

~ 
dis 1007 ada statement. 

With the Work. Incentive Improvement Act heating up, we should finalize our answer on the ADA question. 
Here are my proposed edits to Eddie's version (I've put them in the form of Q&A). Can you all respond by 
11 :00 Friday? Thanks. 

Edward W. Correia 

Edward W. Correia 

09/16/9902:43:11 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 

Subject: Draft Statement on ADA Cases 


Here's a draft statement for your review and comment. 



Cynthia A. Rice 	 10/08/9912:34:15 PM 

Record Type: Record 

To: Edward W. CorreiaIWHO/EOP@EOP 
cc: See the distribution list at the bottom of this message 
bcc: 
Subject: Re: REVISED ADA Q&A 

Eddie -- I don't think being timid has anything to do with this. I think there are at least two reasons not to 
say this. First, we do not have enough information now to decide whether we want a legislative change. 
because that decision will require weighing what we might gain in rights for people with disabilities 
compared to what we might lose and that will depend on the makeup of Congress at that particular time 
and various other factors. Second. if we want to seek legislation at a later date, it is bad strategy for us to 
warn our opponents now so they spend two years preparing to fight it. Granted you've softened the 
language to say "we'd explore" legislative changes but I think that nuance would be lost in the outside 
world. 	 ' 

Edward W. Correia 

Edward \tv.' Correia 

10/08199 11 :56:50 AM 

Record Type: Record 

To: Cynthia A. Rice/OPD/EOP@EOP 

cc: See the distribution list at the bottom of this message 
Subject: Re: REVISED ADA Q&A @lll 

As for the first answer, I think it's fine except there is a an extra "in" on 
line 5 of the second paragraph. As for the second answer, I just don't see why we 
shouldn't state what is implicit already. We shouldn't be so timid about what we will have 
to do if these decisions prove to be as devastating as we think they might be. Weare not 
tipping anyone otT to the obvious, and the current answer is just too passive. So, here's 
my suggested answer .to the second question: 

~ 	Does the Administration currently have plans to propose or support legislation to 
clarify the ADA?' 



, A: 	 No. While the lower courts are applying these Supreme Court cases, it would be 
premature to consider legislation. However, if the decisions undermine the fundamental 
goals of the ADA, we will explore other options, including legislative changes to the 
ADA's definition of disability. 
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10/7 DRAFT 

Q&A on Supreme Court's ADA Decisions 

Q: 	 What does the Administration think of the decisions made by the Supreme Court 
earlier this year on the Americans with Disabilities Act? Does the Administration 
plan to take Dew action in this area? 

A: 	 Earlier this year, the Supreme Court decided a number of important cases which 
interpreted the Americans with Disabilities Act (ADA). Two cases, Sutton v. United 
Airlines and Murphy v. United Parcel Service, Inc., held that the determination of 
whether an individual is Qisabl@Q has a disability should take into account the use of 
mitigating measures. Depending on how these decisions are interpreted and applied by 
the lower courts, Sutton and Murphy could undermine the goals of the ADA by excluding 
from the Act's coverage many persons who are discriminated against by employees. 
because of a physical or mental impairment. The most troubling possibility is that 
employers could refuse to hire individuals because of a physical or mental impairment 
but escape the Act's coverage by claiming that the individual is Ret Qisabl@Q does not 
have a disability because of mitigating measures. 

The Administration will assess the impact of the Sutton and Murphy decisions by 
evaluating how they are interpreted and applied by the lower courts. We will also assess 
how employers are applying these decisions in the employment policies. In appropriate 
cases, the Administration will argue to the courts that Sutton and Murphy should not be_. 
applied in way that reaches unfair results that are inconsistent with the original 
congressional intent underlying the Act. We are hopeful that the decisions will not have 
an adverse impact on QisableQ el+I:f~ley@@s, people with disabilities. Hewe:'lef, ifta@ 
Qe~isieRs e YRQ@n:A:iR@ tae wRQan:l@A:tal seals gf the ADA, we will e~lel"e gther 9pti9RS, 
iRl;)lYQigg legislati¥@ I;)hagg@s tg tag .41).4 's QefiRitieR gf Qisabilit¥. 

Q: 	 Does the Administration plan to propose or support legislation to clarify the ADA? 

A: 	 No. While the lower courts are applying these Supreme Court cases, it would be 
premature to consider legislation. 
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Edward W.Co(reia 

09/16/9902:43:11 PM 

Record Type: Record, 

To: See the distribution list at the bottom of this message 

cc: 

Subject: Draft Statement on ADA Cases 


Here's a draft statement for your review and comment. 

~ 
Statement on ADA Cases. 

Message Sent To: 

Cynthia A. Rice/OPD/EOP@EOP ./
J. Eric Gould/OPD/EOP@EOP 

Jonathan M. YoungIWHO/EOP@EOP 

ellen.vargyas@eeoc.gov @ inet 

liz.savage@usdoj.gov @ inet 

ogle-becky@dol.gov @ inet 
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DRAFT 

Administration statement 

Regarding the Supreme Court's ADA Decisions 


Earlier this year, the Supreme Court decid~d a number of important cases, which 
interpreted the Americans'with Disabilities Act. Two cases, Sutton v. United Airlines and 
Murphy v. United Parcel Service, Inc., held that the detennination ofwhether an individual is 
disabled sh,ould take into account the use ofmitigating measures. Depending on how these 
decisions are interpreted and applied by the lower courts, Sutton and Murphy could undennine 
the goals ofthe ADA by excluding from the Act's coverage many persons who are discriminated 
against by employees' because of a physical or mental impainnent. The most troubling possibility 
is that employers could refuse to hire individuals because of a physical or mental impainnent but 
escape the Act's coverage by claiming that the individual is not disabled because of mitigating 
measures. 

The Adininistration will assess the impact of the Sutton and Murphy decisions by 
evaluating how they are interpreted and applied by the lower courts. We will also assess how 
employers are applying these decisions in the employment policies. In appropriate cases, the 
Administration will argue to the courts that Sutton and Murphy should not be applied in way that 
reaches unfair results that are inconsistent with the original congres~ional intent underlying the 
Act. We are hopeful that the decisions will not have an adverse impact on disabled employees. 
However, if the decisions do undennine the fundamental goals ofthe ADA, we will explore 
other options, including legislative changes to the ADA's definition ofdisability. 
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July 22. 1999 

To: Interested Persons 
From: Eddie Correia 

I am enclosing a quick analysis by the Depar1ment ofJustice of the recent Suprb:ne Court 
regarding ADA coverage. 

ZOO If! 6L69 9St 606 YVd 06:60 I~d 66/C6/LO 
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Jonathan M. Young 
06/28/9908:00:32 AM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 

Subject: Feature Article 


FYI. I haven't read this article by Andy Imparato yet about the S.C. cases. Thought you might be 
interested to know whatNCDis saying: . ' 
---------------------- Forwarded by Jonathan,M. YounglWHO/EOP on 06/28/99 07:52 AM -------------------------- 

mquigley@ncd.gov (Mark S. Quigley) 
06/28/9907:38:20 AM 

Record Type: Record 

To: bulletin@ncd.gov 

cc: 

Subject: Feature Article 


June 28, "1999 

Dear Editors: 

In reaction to the Q.S. Supreme Court s ruling on their interpretation 
of the definition of disability, the National Council on Disability 
(NCD)is respectfully submitting the attached 780-word feature 
article. It was written by NCD s' general counsel and director of 
policy Andy Imparato. 

If you publish this article, please credit Mr. Imparato and the National 
Council. on Disability. 

Thank you. ' 

Sincerely, 

Mark S. Quigley 
Public Affairs Specialist 
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Toward an Inclus,iv~ Definition of Disability 
, ' , 

By Andrew J. Imparato 
General Counsel and Director of Policy 

National Council.on Disability 
June 28. 1999 ' 

, ' As an attorney who has spent my career working to promote 
policies and laws that expand opportunities for the 54 million' 
Americans with disabilities. I am deeply concerned that the U.S. 
Supr'e'nie Court totally missed the mark last week in three cases' 

: construing the definition of disabiiity in the Americans with 

Disabilities Act (ADA). The Supreme Court has left me pnd millions 

of other Americans with significant mental or physical impairments 

unprotected against egregious discrimination.' 


The t~ree cases involved people with poor uncorrected vision. 
monocular vision, and hypertel")sion who were challenging 
discriminatory employer policies that unfairly excluded them based on 

,their impairments. In deciding that these people fall outside the civil 
rights protections of ADA because their conditions are correctable, 
our highest court has left many people with treatable conditions like' , 

, ,epilepsy, diabetes, and, in my case, bipolar disorder, outside of the 

law s protection as well. Anyone who is functioning well with their 

disability is now at risk of losing civil rights protections as a result of 

the Supreme Courts miserly construction, to use Justice Stevens 

,'c~aracterization in. his eloquent dissent. ' 

People with hidden disabilities often are unable to predict how, 
an employer. coworker. friend. or colleague will react when they learn 
of the disability. In my case. I have had a wide range of experiences. 
when ,I self-identify' aS,a person with bipolar disorder or manic
depressive illness. Some people assume that it is something I had in 

'. ' t~e past and that (am better: Some worry that I might go postal 
an,d'treat me with kid gloves. One interviewer rais,ed an unfounded 

':c'oncern 'about whether I would know how to conduct myself 
. appropriately'at staff meetings. ' 

My own experieri~e confirms for me that fears. myths. and 
stereotypes about people with disabilities. are alive and,well in the 

f ' United States. Congress enacted ADA in 1990 to address, this 
country s sad history of excluding, paternalistic. degrading treatment 
of our citizens with disabilities" In its role of advisor to the president 
and the Congress on public policy issUes affecting people with 
disabilities, niy employer, the National Council on Disability (NCD) •. 
draftedADA to address the many forms of discrimination that occur 

, for people with a wide variety of disabilities. 

http:Council.on


(more) 

One of the core findings in-ADA is that disability is a natural 
part of the human experience. This is a powerful statement. 
Disability' should not be interpreted by the Supreme Court to 

exclude the many people whose conditions in their natural state result 
in significant impairments in functioning but who can function well with 
medication,assistive devices, or other mitigating measures. The 
people who would be left out nonetheless will continue to encounter' 
bigotry and attitudinal barriers when we are turned down for jobs or 
are passed over for promotions. 

ADA is about equal opportunity', full participati~n, equal 
access. It is not about hand-outs or special privileges for a select few, 
An inclusive definition of disability means extending a good 
thing fairness to more people. A narrow definition of disability for 
ADA means that civil rights will be doled out to the deserving few. 

Under. the decisions last week, people bringing ADA claims : 
will need to emphasize the negative about their impairment and how it 
affects them, as if they were applying for disability retirement benefits. 
The evidence they submit to demonstrate their disability can and will 
be used against them when they seek to demonstrate their 
qualifications for the position they are seeking, This puts people in a 
Catch-22 situation that Congress never intended. 

When Congress defined disability in ADA, they intentionally 
used thE! inclusive, flexibl~definition that has been in place for many 
years under the Rehabilitation Act. The ADA definition includes not 
just people with physical or mental impairments that substantially limit 
,at least one major life activity, but also people with a history of such 
impairments, and people who are regarded by others as having such 
impairments. 

If Congress wanted to limit coverage to people in 
wheelchairs, blind people, and deaf people, they, certainly could have. 
Instead, Congress followed the advice of NCD and others and 
incorporated an inclusive definition of the protected class that would 
reach the many and varied ways that fears, myths, and stereotypes' 
come into play to unfairly limit people based on their physical or 
mental conditions as opposed to their work experience and proven 

, abilities. ' 

, ADA should be read to protect anyone who is treated unfairly 
'because of their physical or mental impairment. Because the Supreme, 

Court decided otherwise, equal justice Jor, all n'ow rings hollow for ' . 
: millions of Americans with disabilities:' .. 

, :' 
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KAREN SUTION and KIMBERLY IDNTON, 

PETITIONERS 


v. 

UNITED AIR LINES, INC. 


No. 97-:1943 

United States Supreme Co~rt. 

Argued April 28, 1999 

Decided June 22! 1999, 

Syllabus [FN*] 

FN* The syllabus constitutes no part of the opinion 
of the Court but bas been prepared by the Reporter 
of Decisions for ,the convenience of the reader. See 
United States v. Detroit Timber & Lumber Co., 
200 U. S. 321, 337. 

Petitioners, severely my'opic twin sisters, have 
uncorrected visual acuity of 201200 or worse, but ' 
with corrective measures, both function, identically 
to individuals without similar 'impairments. They 
applied to respondent, a major commercial airline 
carrier, for employment as colllIJiercial airline pilots 
but were rejected because they did not meet 
respondent's minimum requirement of uncorrected 

. visual acuity of 2011 00 or better. Consequently, 
they filed suit under the Americans with Disabilities 
Act of 1990 (ADA), which prohibits covered 
employers from discriminating ,against, individuals , 
on the basis of their disabilities. Among other 
things, the ADA defmes a 'disability' as 'a physical 
or mental impairment that substantially limitS one or 
more ... major Iifeactivities,' 42U. S..c. § 
12102(2)(A), or as 'being regarded as havirig ,~uch 
an impllinrient,' §12102(2)(C). The, District Court 
dismissed petitioners' complaint for failure to state a 
claim upon which relief could be granted. The court 
held that petitioners were not actually disabled under 
SUbsection (A) of the disability defmition because 
they could fully correct their visual impairments. 

'The court also determined that petitioners were not 
'regarded' by respondent as, disabled . under 
subsection (C) ~f this defmition. , Petitioners had 
alleged only that respondent regarded them as unable 
to satisfy the requirements of a particular job, global 
airline pilot. 'These allegations were in$ufficient to 
state a claim that petitioners were regarded as 

substantially limited in the major life activity of 
working. Employing' similar logic, the Tenth 
Circuit affirmed. 

Held: Petitioners have not alleged that they are 
'disabled' within the ADA's meaning. pp.4-21. ' 

(a) No agency has been delegated authority to 
interpret the term 'disability' as it is used in the 
ADA. The EEOC has, nevertheless, issued 

,regulations that, among other 'things, define 
'physical impairment' to mean '[a]ny physiological 
disorder . . . affecting . > . special sense organs,' 
'substantialiy limits' to mean '[u]nable to perform a 
major life activity that the average person in the 
general population can perform,' and' [m]ajor mife 
[a]ctivities [to] mea[n]' functions such as . . . 
working. ' Because both parties accept these 
regulations as valid, and determining their validity is 
not necessary to decide this, case, the Court has no 
occasion to consider what deference they are due, if 

. any. 	 The' EEOC and the Justice Department have 
also issued interpretive guidelines providing that the 
determination whether an individual is substantially 
limited in a major life activity must be made on a 
case by case basis, without regard to mitigating 
measures such as assistive or prosthetic devices. 
Although the' parties . dispute ,the guidelines' 
persuasive force, the CO!lrt has n~ need in this case 
to decide what deference is due, pp.4-7. 

.. 
(b) Petitioners have not stated a §12102(2)(A)j 

claim that they have an actual physical impairment 
that substantially limits them in one or more major 
life activities. Three separate ADA provisions, read 
in 'concert, lead to the conclusion that the 
determination whether an individual is disabled 
should be made with reference to measures, such as 

. eyeglasses and contact lenses, that mitigate the ' 
individual' s imp~irment, and" that the approach 
adopted by the agency guidelines is an impermissible 
interpretation of the ADA., First, because the phrase 
"substantially limits' appears in subsection (A) in the 
present indicative verb form, the language is 
properly read as requiring that a person be 
presently--not potentially or hypothetically-
substantially. limited' in order to demonstrate a' 
disability. A 'disability' exists only where ~ 
impairment 'substantially limits' a, major Iif~_. 
activity, not where it 'might,' 'could,' or 'would~ be 
substantially limiting if corrective measures were not 
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\ taken. Second, because subsection (A),req1ires that 
disabilities be evaluated 'with respecil to an 
individual' and be detennined based on w'hether an 

II 

impainnent substantially limits the individual's , p 

'major life activities,' the question whether: a person 
has a disability under the ADA is an indi~idualized 
inquiry. See Bragdon v. Abbott,' 524 ul! S. 624, 
641-642. The guidelines' directive that p~rsons be 
judged in their uncorrected of unmitigated ~tate runs 
directly counter to this mandated indiVidualized 
inquiry. The fonner would create a systerrilin which 

IIpersons would often be treated ,as memBers of a 
" group having similar impainnents, rathe~; than as 

individuals. It could also' lead to the ~omalous 
result that courts and employers co~ld notl consider 
any negative side effects su'ffered by the fudividual 
resulting from the use of mitigating meastii-es, even 
when those' side effects are' very severe. I! Finally , 
and critically, ,the Congressional fmding! that 43 
million Americans have ,one or' morep~ysical or 
mental disabilities, see §12101(a)(1), requires the 
conclusion, that Congress did not intend II to bring 
under the ADA's protection all those whose 
uncorrected conditions amount to 'disabilities. That 
group would include more than 160 millidh people. 
Because petitioners allege that with ~orrective 
measures their vision is 20/20 or better, th~y are not 
actually disabled under subsection (A)., pp)17-15. , ' I ' 
(c) Petitioners have also failed to allege' Iproperly 

, I 
that they are 'regarded as,' see §12101(2)(C), 
having an impainnent that 'substantially l!limits' a 
major life activity,: ,see § 12102(2)(A). Generally,' 
these claims arise: when an employer ~stakenly 
believes that an individual has a substantially 

,limiting impainnent. To support thei~ claims, 
petitioners allege that respondent I!has an 
impermissible vision requirement ,that is ibased on 

, myth and stereotype and that respondent rilistakenly 
believes that, 'due to their poor vision, ~titioners , , 1 

are unable to work as 'global airline pilot~' and are 
thus substantially limited in the major life ¥,ctivity of 
working. Creating physical criteria for a job, 
without more, does not violate the ADA. The ADA 
allows employers to prefer some physical i1attributes 
over others. so long as those attributes do ~ot rise to 
the level of substantially limiting impainn~nts.,' An 
employer, is ,free to decide that)i physical 
characteristics or medical conditions that are not 

, 1I 

impainnents are preferable to others, just as it is 
free ,to decide that some limiting,! but not 
substantially limiting, impainnents make mdividuals. I, 

i 

less than ideally suited for a job. In addition, 
petitioners have not sufficiently alleged that they are 
regarded as substantially limited in the major life 
activity of working. When the major life activity 
under consideration is that of working, the ADA 
requires, at least, that one's ability to work be 
significantly reduced. The EEOC regulatibns 
similarly defme 'substantially limits' to mean 
significantly restricted in the ability to perfonn 
either a class of jobs or a broad range of jobs in 
various classes as compared to the average person 
having comparable training, skills and abilities. The 
Court assumes without deciding that work is a major 
life activity and that this regulation is reasonable. It 
observes, 'however. that defining 'major life 
activities' to include work has the potential to make 
the ADA circular. Assuming work is a major life 
activity, the Court fmds that petitioners' allegations 
are insufficient because the position of global airline 
pilot is a single job. Indeed. a number of other 

,positions utilizing petitioners' skills, such as regional 
pilot and pilot instructor. are available to them. The 
Court also rejects petitioners' argument that they 
would be substantially limited in their ability to 
work if it is assumed that a substantial number of 
airJines have vision requirements similar to 
respondent's. This argument is flawed because it is 
not enough to say that if the otherwise permissible 
physical criteria or preferences of a single employer 
were imputed to all similar employers one would be 
regarded as substantially limited in the major life 

,activity of working only as a result of this 
imputation. Rather, an employer's physical criteria 
are permissible so long as they do not cause the 
employer to make an employment decision based on 
an impainnent, real or imagined, that it regards 'as 
substantially limiting a major life activity. 
Petitioners have not alleged, and cannot 
demonstrate,' that respondent's vision' requirement 
reflects a belief that their vision substantially limits 
them. pp. 15-21. 

13Q F. 3d 893, affinned. 

O'CONNOR, J., delivered the opmlOn of ,the 
Court. in which REHNQUIST, C. J., and SCALIA, 
KENNEDY, SOUTER, THOMAS, and 
GINSBURG,' 11., joined. GINSBURG, J., filed a 

, concurring opmlon. ' STEVENS, J., filed a 
dissenting opinion, in which BREYER, J., joined.•~ 
BREYER, J., filed a dissenting opinion. 
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ON WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS ,FOR THE 
TENTH CIRCUIT 

JUSTICE O'CONNOR delivered the opinion of the 
Court. ' . 

The Americans with Disabilities Act of 1990 (ADA 
or Act), 104 Stat. 328,42 U. S. C. §12101 et seq., 
prohibits certain employers from discriminating 
against individuals on the basis of ,their disabilities. 
See § 12112(a). Petitioners challenge the dismissal 
of their ADA action for failure to state a claim upon 
which relief can be granted. We 'conclude that the 
complaint was properly dismissed. In reaching that 
result, we hold that the determination of whether an 
individual is disabled should be made with reference 
to measures that· mitigate .the individual's 
impairment, including, in this instance, eyeglasses 
and contact lenses. In addition, we hold that 
petitioners failed to allege properly that respondent' 
.'regarded' them as having a disability within the 
'meaning of the ADA. 

Petitioners' .amended complaint was dismissed for 
failure to state a claim upon which relief could be 
granted, See Fed. Rule Civ; Proc. 12(b)(6). 
Accordingly, we'accept the allegations contained in 
their complaint as true for purposes of this case, , 
See United States v'. Gaubert, 499 U. S. 315, 327 
(1991).. ' 

Petitioners are· twin sisters, both of whom have 
severe myopia. Each petitioner'S uncorrected visual 
acuity is 20/200 or worse in her right eye and 201 
400 or worse in her left eye, but '[w]ith the.use of 
corrective lenses, each ... has vision that is 20/20 or 
better.' App. 23. Consequently, without corrective 
lenses, each 'effectively cannot see to conduct 
numerous activities such as driving a vehicle, 
watching television or shopping in public stores,' 
id., at 24, but with corrective measures, such as 
glasses or contact lenses; both 'function identically 
to individuals without a similar impairment,' ibid. 

In 1992; petitioners applied to respondent for' 
employment as commercial airline pilots. They met 
respondent's basic age, education, experience, and 
FAA Certification qualifications. After submitting 
their applications for erriploy~ent, both petitioners 

were invited by respondent to an interview and to 
flight simulator tests. Both were told during their 
interviews, however, that a mistake had been made 
in inviting them to interview. because petitioners did 
not meet respondent's minimum vision requirement, 
which was uncorrected visual acuity of 201100 or 
better. , Due to their failure to meet this 
requirement, petitioners' iflterviews were 
terminated, and neither was offered a pilot position. 

In light of respondent's proffered reason for 
rejecting them, petitioners filed a. charge of 
disability discrimination under' the ADA with the 
.Equal Employment Opportunity Commission 
(EEOC). After receiving a right to sue letter, 

, petitioners filed su~t in the United States District 
Court fpr the District of Colorado, alleging that 
respondent had discriminate~ against them 'on the 
basis of their disability, or because [respondent] 
regarded [petitioners] as having a disability' in 
violation of the' ADA. 'App. 26. Specifically, 
petitioners alleged' that due to their severe myopia 
they actually have a substantially limiting 
impairment or are regarded as having such an 
impairment, see id., at 23-26, and are thus disabled 
under the Act. 

The District Court dismissed petitioners' complaint 
for failure to state a claim upon which relief couid 
be granted. See Civ. A. No. 96-5-121 (Aug. 28, 
1996), App. to Pet. for Cert. A-27. Because 
petitioners could fully correct their visual 
impairments, .the court held that they were not 
actually substantially limited in any major' life 
activity and thus had not' stated a claim that they 
were disabled within the meaning of the ADA. Id., 

. at A-32 to A-36. The court also determined that 
petitioners had not made allegations sufficient to 
support their claim that they were 'regarded' by the 
respondent as . having an impairment that 
substantIally lilnits 'a major)ife activity. Id., at 
A-36 to A-37. The court obs~rved that '[t]he 
statutory reference to a substantial lilnitation 
indic~tes ... thjit an employer regards an employee 
as handicapped in his or her abilitY to work by 
rmding the employee's impairment to foreclose 

, generally the type of employment involved.' Id., at 
.. : . 	A36 to A37. But petitioners had alleged only that 

,respondent regarded them as unable to satisfy the 
requirements' of a particular job; global airline pilot ..~ 
Consequently, the' CoUI'( held that petitioners had not 
stated a c~aim '. that . they were' regarded as 
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, substantially limited in the major life aC:~ivity of 
working. Employing similar logic, the ~ourt of 
Appeals for the Tenth Circuit affirmed th~11 District 
Court's judgment. 130 F. 3d 893 (1997). ; 
, "i· 
The Tenth Circuit's decision is in tension I~ith the 

decisions of other Courts of Appeals. S~e, e.g., 
Bartlett v. New York State Bd. of Law EXf!llliners, 
156 F. 3d 321, 329 (CA2 1998) (hold~,ng self
accommodations cannot be consider~ when 
determining a disability),. cert. pendi~~, No. 
,98-1285; Baert v.,-Euclid Beverage, Ltd. , 149 F. 3d 
626, 629-630 (CA.7 1998) (holding di$abilities 
should be determiried without reference to nttigating 
measures); Matczak v. FraUkford Candy & 

II 

Chocolate Co., 136 F. 3d 933; 937-938 (C~3 1997) 
(same); Arnold v. United Parcel Service, n'tc., 136 
F. 3d 854, 8597866 (CAl' 1998) (same); lkee also 
Washington v; HCA Health Servs. of Tex~s; Inc.,

" 152 F. 3d 464, 470-471 (CA5 1998) (hol9ing that 
only some impairments should be evaluatedii in their 
uncorrected state), cert. pending, No. 98-q~5. We 
granted certiorari, 525 U. S. '_ (1999), Fd now 
affirm. :i 

Ii 

II If 
I' 
it 

'The ADA prohibits discrimination by llcovered 
entities, including private employers, If against 
qualified individuals with a disability. SpeCifically, 
it provides that no covered employe~ 'shall 
discriminate against a qualified individual1i with a 
disability because of the disability of such iI}aividual 
in regard to job application p'rocedures, th~ hiring, 
advancement, or discharge of employees, employee 
compensation, job training, and other;1 terms, 
conditions, and privileges of employment.'~ 42 U. 
S. C. § 12112(a); see also § 12111(2) (,The term 

" " " 'covered entity' means 'an employer, em~loyment 


agency, labor organization, .or joint!l labor

, management cominittee'). A'qualified mdividual 


II ,

with a disability' is identified as 'an individual with 
a disability who, with or without re¥onable 
aCcommodation, can perform the, essential *nctions 
of the employment position that such ~dividual 
holds or desires.' §121 11(8). Inturn, a 'disability' 

, is defmed ~: ' ' It 
. '(A) a physical or mental impairm~nt that 

substantially liillits one or more of the m~jor life , ' p
activities of such individual; .,:' 'Ii 
'(B) a record of suchan m:paifll?ent; orl . 
'(C) being regarded, as hav~g ~fch an 

.' II 

impairment.' §12102(2). 
Accordingly, to fall within this defmition one must 

have an actual disability (subsection (A», have' a 
record of a disability (subsection (B», or be 
regarded as having one (subsection (C». 

The parties agree that the authority to issue 
regulations to implement the Act is split primarily 
among three Government agencies. According to 

'the parties, the EEOC has authority to issue 
regulations to carry out the employment provisions 
in Title I of the ADA, §§12111-12117, pursuant to § 
12116 ('Not later than 1 year after [the date of 
enactment of this Act], the Commission shall issue 
regulations in an accessible format to carry out this 
subchapter in accordance with subchapter II of 
chapter 5, of title 5'). The Attorney General is 
granted authority to issue regulations with respect to 
Title II, subtitle A, §§12131-12134, which relates to 

,public services. See § 12134 ('Not later than 1 year 
after [the date of enactment' of this Act], the 
Attorney General shall promulgate regulations in an 
accessible forrilat that implement this part '). 
Finally, the Secretary of Transportation has 
authority to issue regulations pertaining to the 
transportation provisions' of Titles II and III. See § 
12149(a) {,Neit later than 1 year after [the date of 
enactment of this Act], the Secretary of 
Transportation shail issue regulations,' in an 
accessible format, necessarY for carrying out this 
subpart (other than section 12143 of this title)'); § 
12164 (substantially same); § 12186(a)(1) . 
(subs~tially same); §12143(b) ('Not later than one 

_year after [the date of enactment of this Act], the 
Secretary shall issue fmal regulations to carry out 
this section '). See also § 12204 (granting authority 

'to the Architectural and Transportation Barriers 
Compliance Board to issue minimum guidelines to 
supplement theexi~ting Minimum Guidelines and 
Requirements for Accessible Design). Moreover. 
each of theSe agencies is authorized to offer 
. technical assistance regarding the provisions they 

. aqminister. See § 12206(c)(1) (,Each Federal agency 
that has responsibility· under paragraph (2) for 
implementing this chapter may render ·technical 
assistance to individuals and institutions that have 
rights or duties under the respective subchapter or 

. subchapters of this chapter for which such agency 
has responsibility'). 

No agency, however, has been given· authority to 
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issue ,regulations 'implementing the generally; mitigating measures such' as medicines, or, aSsisti~e, 


applicable provisions of the ADA, see §§ or prosthetic devices.' 29 CFR pt. 1630, App. § 

12101-12102, which fall ,outside Titles I~V. Most " 1630.20) (1998) (describing § 1630.20)}: The 

notably, no agency has been delegated, authority to Department of Justice has issued a"similar guideline. 


, interpret the term'disability.' §12102{2}; , See 28 CFR pt. 35, App. A. §35.104 (,The question 

JUSTICE, BREYER'S contrary, imaginative' of ,whether a person has a d~sability should be 

interpretation of the Act's delegation provisions, see ,assess,ed wi~out 'regard to the availability . of 

post, at 1- 2,(dissenting opinion);' i,s belied by the mitigating ',measures" such as reasonable 

terms and structure of ,the ADA. ' The EEOC haS, , modification or auxiliary aids and'services'); pt. 36, 

nonetheless, issued regulations to provide additional" . App. B, §36: 104 (same). Although' the parties 

guidance regarding the proper interpretation of this' dispute the persuasive force of these interpretive 

term. After restating the definition of disab~lity guidetines"we have no need, in this case to decide 
given in the statute, see 29 CFR §1630.2(g} (l998), whatdeference is due. ' " ' , 
the EEOC regulations define the three elements of 
disability:(l) 'physical or mental impairment, '(2) III 
'substantially iimits,', and (3) 'major life acti~ities.''' 
See id., at §§ 1630.2(h)-(j). Under the' reguilitions,' a With this statutory and regulatory framewo~k, in 
'physical impairment' includes i[a]ny physlol6gical mind, we turn first to the :question' whether 

~ 

disorder, or condition, cosmetic disfigurement, or petitioners Qave 's~ted:a claim under subsection (A) ", 
anatomical loss, affecting,· one. or. more of the 'of the disability defmition, that is, whether they 

'following body systems:" neurological, have'alleged that they posses~ aphysical impairment 

musculoskeletal, special sense, organs, respiratory that substantially limits them,in one or more major 

(induding 'speech organs), cardiovascular. life' activities. 'See 42 U.. S; C" § 12102(2)(A). 

reproductive, digestive, genito- urinary, hemic and' , Because petitioners allege that, with ' corrective 

lymphatic. skin., and endocrine.' §1630.2(h)(l). measures ,their vision 'is 20/20 or,better,' see :App.:" 

The term 'substantially limits" means; among other ' ,23,' they are not' actually disabled withm the me'aning 

things, '[u]nable to perform a major life activity that , of the Act if the 'disability' determiilation is made 


'the, average person in the general population can with reference to these measures. Consequently. 

perform;' 'or "[s]ignificantly, res~ricted ,as to th,~: with' respect to subs~ction' '(A) of' the di~a,bility 

condition, manner', or duration ::imder which 'an' 'deftnition, our decision turns on whether disability is 

individual can perform ,a particular' 'major life to be determined with or without reference to 

activity as compared to the ,condition, manner, or corrective measlJres. 

duration under whith the' average ,person 'in : the 

general population can perform, thatsame major life , Petitioners maintain that whetJ1er an impairme,nt is 

activity.' § 1630 .2(j). Finally," [m]ajor, [l]ife subs~tially 'limiting should ,be4etermined without 


,'[a]ctivities ml?llD~' functions 'such as" cating for, regard to ·corrective measiues.' 'They argue that, 
,', oneself, performing manual'tasks, walking. seeing;' because, the' ADA does not direc~y address'the 

hearing, speaking, breathing: learning, and question at hand. the Court should defer to. the 
, ,'working.' § 1630.2(i}. Because 'both parties accept agency interpretations of the statut~, which' are 

th~se regulations, as valid; :an:d determinirig' their, , /' emQodied in, the' agency guidelines issued by th,e 
v~lidity is not necessary to decide this case, we have' :' " ": ' EEOC and the Departm~nt of Justice. These 
no ,occasion to consider what deference t4ey are due; , ' ' ,guidelines specifically direct that the determination' 
I'f,any. of whether, an iridividual is substantially limited In a 

major ~ lire: :,activity be made without regard, to 
, mitigating measures. S~ 29'CFR pt. 1630, App. § The agencies have' also ,issued interpretive' 


guidelines to aid ,in the implementation, of their ' 163p.2(j); 28 CFR pt. 35:, App. A. §35.104 (1998); 


regul'!-tions. For mstance, at the tim~ that it,' ,28 CFR pt. 36, App. B. §36.104. ". 

promulgated the above regulations'" the EEOC, issued 

an 'Interpretive Guidance, ' whiCh provides that Respondent; in turn, maintains that an impairment 

'[t]he determination of whether :an individu,al is , 'does 'not substantially liIiUt amajor life activity if it .• 

substantially limited in a major life activity: must be ' ' " is ,corrected.', It argueS that'the Court shoul(;[ not 

made on a case ,by case basis: without regard to defer, :to the· agency guidelines' cited by petitioners 
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'beCalise the guidelines conflict with ilie plain impairment, is corrected by 'mitigating measures still 
meaning of ,the ADA. The phrase 'su~!tantially has,:an irilpair'ment, but if the impairment is 
limits one or more major life activities,' it~xplains" :,' corrected it does not 'substantially limi[tJ' a major 
requires that, the substantial limitations actilally and life activity. " 
presently exist. "Moreover, respondentl/ argues, ' 
disregarding mitigating measures takenI by, an' ' The definition of disability also' requires that 
iridividual defies the statutory ,command to; exaniin,e :' disabilities be evaluated 'with respeCt to, an 
the effect of the impairi:nent on' the riikjor life individual' 'and 'be determined based on whether an 
activities 'of such individual.'· And ev~n if the impairment substantially limits the 'major life 
statute is ambiguous, respondent' claiins, the "activities of such individual.' § 12102(2). Thus, 

) guidelines' directiv~ to ignore mitigating m~asures is whether a 'person has a disability under the ADA is 
. not reasonable, and thus this Court should not defer an individualized inquiry. See Bragdon v. Abbott, 
, to ~t. ,j " 524 U, S. 624, __ (1998) (declining to consider 

I ' ,whether HIV infection is a per se disability under 
'We conclude that respondent is correc(1 that, the' the. ADA); 29 CFR pt. 1630, App. §1630.2(j) (,The 
appi:oach adopted by the agency' guidelines--that' ,deterinination of whether an individual has a 
persons are to, be evaluated in their hYPothetical ' disabil~ty is' not necessarily based on the name or 

'uncorrected state'--is an impermissible intewretation diagnosis of the' impairment the person has, but 
of the ADA. Looking at the Act' as a wHole, it is , rather on ~eeffect of that impairment on the life of 
apparent that if a person is taking meisu~~s to the individUal',).,,' 

'correct for, or nutigate, a physical tit" mental , n 
impairment; the effects of those, measu.res--both . The agency guidelines' directive that persons be 
positive and negative--must' be taken into account judged in their uncorrectect or unmitigated state runs • . II 

, when judging whether that person is 'su1)stantially directly counter to the individualized inquiry 
':' limited' in a major Hfe activity ~~ thus lrdisabled' mandated by the ADA, The agency approach would 

: under the Act. The dissent relies on the legislative often require courts and employers to speculate
, '," " II

history of the ADA for, the contrary propo~ition that 'about a person's condition and would, in many 
individuals should be examined iIi their uhcorrected cases, force them to make a disability determin!ltion 

,state. See post, at 10-18 (opinion of STE\{:ENS, J.). ,based. on 'general, information about how an 
, Because we: decide: that, by, its terms, :the ADA uncorrected irripairment usually affects indivjduals, 
cannot be read in this mann.er: we have no: reason to rather than on the, individual's actual condition. For 
consider, the ADA's legi~lative history'j! instance, under, this view, courts would almost 

certainiy fllJd all diabetics ta:be disabled, because if 
Three separate piovisio~s of the ADA11' -read in , they failed to' monitor their blood sugar levels and 

cOncert, lead us to this conclusion., ' The Act defmes' , ,administer 'insulin,they would almost certainly be 
a 'dis~bility'" 'as 'a' physical or mental, Jhp~irment substantially: limited in, ~:me or more major life 

, thai substantially limits one or more of the;!major life ". activities.. A diab~ticwliose illness p,oes not impair 
,activities' of ,an individual. §J2

1
102(2)(A) . his ,~r her daily activities would therefore be 

(emphasis added). Because the phrase 'sJbstantially considered disabled simply because he or she has 
, limits' appears in the Act in the presentl:indicative diabetes. Thus, . the guidelines approach' would, ' 

verb form, we think the language is properly read as "'., create a. system in 'which persons often must be 
, requiring that a person be presently--not !potentially treated as members of a group of people with 
, or hy'pothetically--substantially limited. ill order to similar impairments, rather than as individuals. 
, demonstrate a iiisability. A'disability' '~xists, only This is contrary to both, the letter and the spirit of 

where an impairment "substantially iimi& a major theADA. 
, : lift; activity, not where it 'might,' '~ould: or 

, 'would! : be .substantially limiting if ,Ijmitigating The guidelines approach CQuid also lead to the 
, measures were not, taken. A person whose physical, anomalous result· that in determining whether an 
or 'mental 'impairment is ,Corrected by me~ication or ' individual' is disablect, courts and employers could 
other measures p,oes not llave an impaiJment that, not, cons~der any negative side effects suffered by an·. 
presently 'subsUl:"tially limits', a, major lite, acth1ity. . . individual: resulting from. the ,use .of mitigating 

. To be sure, a, person' whose'PhYSical 0r,. mental measures, ,even 'wh~n those si,de effects are very" 

1
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severe. See.· e.g .• Johnson. Antipsychoiics:' Pros 
and Cons of Antipsychotics, RN (Aug. 1997) 
(noting that antipsychotic drugs can cause a variety 
of adverse effects. including neuroleptic malignant 
syndrome and painful seizures); Liver Risk Warning 

. Added to Parkinson's Drug, FDA Consumer (Mar. 
I, 1999) (warning that a drug for, treating 
Parkinson's disease can cause liver damage); Curry 
& Kulling, Newer Antiepileptic Drug~, American 
Family Physician (Feb. 1; 1998) (cataloging serious 
negative side effects of new antiepileptic drugs). 
This result is also inconsistent ..with. the 
individualized approach of the AOA. 

Finally, and. criti~ally, fmdings ,enacted as: part of 
the ADA require the conclusion that Congress did 
not intend to bring under the statute's prptection all 
those whose unCorrected conditions' . amount to 
disabilities. Congress found that 'some 43,000,000 
Americans have one or more physical or mental 
disabilities, and' this. number is increasing as the 
population, as a whole is growmg, older.', . § 
12101(a)(l). This figure is inconsistent ¥lith the 
defmition of disability pressed by petitioners.' . 

Although the exact source of the 43 million figure 
,is not clear·, the . corr~spoliding fmding' in the 1988 
precursor toth,e ADA was' drawn directly from a 
report prepared by the National Council on 
Disability.. See Burgdorf, The Americans with 

. Disabilities Act: Analysis and Implications of a 
Second- Generation Civil Rights Statute, 26 Harv. 
Civ. Rights-Civ., Lib. L. Rev. ·413, 434, n. 117 
(1991) (reporting, ifl an article authored by the 
drafter of the original ADA bill introduced in 
Congress in 1988, that the rep,ort was the source for 
a figure of 36 million disabled persoris quoted in the 
versions of the bill introduced iri 1988). That report 
detailed the difficulty of estimating the number of 
disabled' persons due to varY~g· operational 
defmitions of disability. . National Coupcil on 
Disability, Toward .lndependence 10 (1986). It 

. explained that the. estimates of the' number of 
disabled Americans ranged from .an overinclusive. 
160 million un4er a 'health conditions approach,' 

, which looks at all condition~ that impair. the health 
or normal functional abilities of an, individual, to.an 
underinclusive22.7million under a 'work disability· 

. approach, '. which' focuses on individuals~ reported· 
ability,to.work. Id., at 10-11. It noted that 'a figure 
of 35 or 36 million [was] the ~ostcommonly quoted 
estimate.' Id:, at 10~ . The 36 million· number 

included in. the 1988 bill's fmdings- thus clearly 
reflects an approach to defining disabilities that is 
closer to the work· disabilities' approach than the 
health conditions approach .. 

This background ,also' provides sO!p.e clues to the 
likely source of the figure in the fmdings of the 1990 
Act. Roughly two years after issuing its 1986 
report, the National Council on Disability issued an 
updated' report. ,See On the Threshold of 
Independence (1988). This 1988 report settled on a 
more concrete defmition of disability. It stated that 
37.3 million individuals have 'difficulty performing 
one or more basic physical activities,' including 

. 'seeing, hearing, speaking, walking, using stairs, 
, lifting or carrying: getting around outside, getting 

around inside, and getting into or out of bed.' ld., 
at 19. The study from which it drew this data took 
an explicitly functional approach to' evaluating 
disabilities. See U. S. Dept. of Commerce, Bureau 
of. Census, Disability, Functional Limitation, and 
Health Insurance Coverage: 1984/85, p. 2 (1986). 
.It measured 37.3 million persons with 'Il 'functional 
limitation' 01). performing certain basic 'activities 
when using, as, the questionnaire put it, 'special 
aids,' such as glasses or hearing aids, if the person 
usually used such aids. ld., at 1, 47. The number 
of disabled provided by the study and adopted in the 
1988 report, . however, includes only 

, noninstitutionalized 'persons with physical disabilities 
" who are over age IS. The 5.7 million gap between 

the 43 million figure in the ADA's fll1dings and the 
,37.3 million figure in the report can thus probably , 
be explained as an effort to include in' the fmdings 
those who were excluded from the National Council 
figu~e. See,e.g., National Institute on Disability 
and Rehabilitation Research, Data on Disability, 
from the, National Health Interview Survey 19~3-

, 1985, pp. 61-62 (1988) (fmding approximately 
9it3.ooo non institutionalized Persons with an activity 
limitation due to mental illness; 947,000 
,noninstitutionalized persons with an 'activity 
'limitation due to mental retardation; 1,900,000 
noninstitutionalized persons under 18 • : 'with an 

., activity limitation); U. S. Dept. of Commerce, 
, Bureau 	oCthe Census, Statistical Abstract of the 

United States '106 (1989) (Table '168) (fmding 
1,553,000 .resident patients in nursing and related 
care facilities (exCluding' liospici1- based 'nurs'ing' 
homes) in 1986). . •• 

.Regardless of its exact source,however, the 43 
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rrllllion figure reflects an' understanding that those 
, " 'II'

whose 'impairments are largely corrected by 
medication or other devices are not 'disable~' within 
the meaning ofthe ADA. The estimate'is d~nsistent 
with the numbers produced by studies p~rformed 
during this same time period that took a similar 

" \I 

functional approach to determining disability, For 
instance, Mathematica Policy Research, Inc" 
drawing on data from the National Center: f~r Health 
Statistics; issued an estimate of approximathly 31.4 
million civilian noninstitutionalized persdns, with 
'chronic activity 14llitation status: in 1979 JI Digest 
of Data on Persons with Disabilities 25 (1984), The 
1989 Statistical Abstrac~ 0 ffered the same ;!estimate 
based on the same data, as well as: an estimate of 
32.7 million noninstitutionalized" perso~s with 
'activity limitation' in 1985: Statistical ?"bstract, 
supra, at 115 (Table 184). In both cases, in(Jividuals 
with 'activity limitations' were those who,!l relative 
to their lige-sex group could not conduct 'usual' 
acti~ities: ~.g., attending preschool, keepuighouse, 
or living independently. See National C#nter for, 
Health Statistics, U. S. Dept. of Health and Human 
Services, Vital and Health Statistics, ilCurrent 
Estimates from the National Health ititerview 
Survey, 1989, Series 10" pp. 7-8 (1990). jll 

I, 

By contrast, nonfunctional approaches to jldefming 

disability produce Significantly larger numbers. As 

noted above, the, 1986, National, CoJncil on 


, Di;ability report esthnated ;that there were ~ver 160' 

million disabled under the 'health cbnditions 

, , II 
approach.' Toward Independence, supra, at 10; see 
also Mathematica Policy Research, sup~k, at 3 
(arriving at similar estimate based on sam~ Census , ' ' ' Ii 
Bureau data). Indeed, the number of people with 

'vision impairments alone is 100 millio~. 'See 
. • !l., 

National Advisory ,Eye Counci~, U. S. pept. 9f 
Health and Human, Services, Vision Research--A 
National Plan: 1999-2003, p. 7(1998) (1f'[M]ore 
than 100 ~million people need corrective le~es to see 
properly')', 'It is estimated that more l~an 28 
million ,Americans have impaired hearing.', If'lational 
Institutes of Health, National Strategic ~esearch 
Plan: Hearin,g and Hearing Impairment ~I (1996), 
And there were approximately 50 million people 
with high blooq pressure (hypertension). jlTindall;' 
Stalking a Silent' Killer; Hypertension, Business & 
Health 37, (August 1998): (,Some 5011 million 
Americans have high blood pressure')'!l, ' 

finding that 43 million individuals are disabled gives 
content to the ADA's terms, specifically the term 
'disability. ' Had Congress intended to include all 
persons with corrected physical limitations among 
those covered by the Act, it undoubtedly would have 
cited a much higher number of disabled persons in 
the fmdirigs. That it did not is' evidence that the 
ADA's coverage is restricted to only those whose 
impairments are not' mitigated by corrective 
measures, ~ 

The dissents suggest that viewing individuals in 
their corrected state will'exclude from the defmition 
'of 'disab[led]' those who use prosthetic limbs, see 
post, at 3-4 (opinion of STEVENS, J.), post, at 1 
(opinion or BREYER, J.), or take medicine for 
epilepsy or high blood pressure, see post, at 14, 16 
(opinion of STEVENS, J.). This suggestion is 
incorrect.' The use of a corrective device does not, :r 

by itself, relieve one's disability. Rather, one has a 
disability under subsection A if, notwithstanding the 
use, of a corrective device, that' individual 'is 
substaritially 'limited in a major life activity; For 
example, individuals who use prosthetic limbs or 
wheelchairs m~y be mobile and capable of 
functioning in society but still be disabled because of 
a substantial 'limitation orl' their ability to walk or 
run; The same may be true of mdividuals who take 

medicine to lessen the symptoms of an impairment 

so that they can function but nevertheless remain 

substantially limited. Alternatively, one whose high 

blood pressure is 'cured' by medication may be 

regarded as disabled by a covered entity, and thus 

disabled under subsection C of the deftnition·.· The 

use or nonuse of a corrective device does not 

determine whether an'. individual is disabled; that 

determination depends on whether ,the limitations an 

individual with an impairment actually faces are in 

fact substantially limiting. 


Applying this reading of the Act to the case at 
hand, we conclude that the Court of Appeals 
correctly resolved the issue of disability in 
'respondent's favor. As noted above, petitioners 
allege that with corrective measures, their visual 

. acuity is 20120, ~ App. 23, Amended Complaint 
&para ' ;36, and that they 'function identically to 
individuals without a similar impairment,' id., at 24, 
Amended Complaint' &para ;,. ;37e. In addition, 

. petitioners concede that they 'do not argue that the ,0 

use of corrective 1.enses in itself demonstrates a ' 
substantially limiting impairment.' Brief for 

" 
Because it is included 

11 

in the ADA's text, the 

ij
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Petitioners 9, n. II.' Accordingly. because we 
decide that disability under the Act is to' be 
detefmined' with reference to corrective measures, 
we agree with the courts below that petitioners have 
not stated. a claim tlJat they are substantially limited 
in any major life activity. 

IV 

Our conclusion that petitione~s ha\ie 'failed to state a 

claim that they are actually' disabled under 

subsection (A) of the disability defmition does not 

end our inquiry .. , Under subsection (C), individuals 

who are • regarded as' having a disability are 

disabled within the meaning of the ADA. See § 

12102(2){C). Subsection (C) provides that having a 

disability includes, 'being regarded. as havmg,' :§ 

12102(2){C), 'a physical or mental impairment that 

substantially limitS one or more of the' major life 

activities of such individual,' § 12102(2){A). There 


.are two apparent ways,in which' indi~iduals may fall 

\Vithin this statutory defmition: (I) a covered entity 

mistakenly believeS that a person has a physical 

impairment that substantially, limits one or more 

major life activities, or', (2) a' covered entity 

mistakenly believes that an ac~al, nonlimiting 

impairment substantially, limits one or more major 

life activities .. In 'both cases, it is necessary that a 

covered entity entertain misperceptions about the' 

individual--it must believe either that one has a 

substantially limitirigimpairment that one does not 


'have or that one., has a substantially limiting 
. impairment when, in fact, the impairment is not so 

limiting. These misperceptions often 'resuI[t] from' 
. stereotypic assumptions not truly indicative of ... 
individual ability.' See 42 U.S. C. §12101(7) . .see 
aiso School Bd. of Nassau Cty. v. Arline, 480 U. S. 
273, 284 .(1987) (,By amending the defmition of 
'handicapped individual' to "include not only those 
who are actu~ly physically 'impaired, but also those 
who are regarded as unpaired and who, as a result, 
are substantially limited in a major life activity, 
Congress acknowledged that society's a<;:cumulated 
myths and fears about disabiiitY,and disease' are as 
handicapping as ltI'e the physical iimitations that flow 
from actual impairment'); 29 CFRpf. 1630, App.§ , 
1630.2(1) (explaining that the 'purpo~e: of the' 
regarded as prong, is 'to' cover individuals 'rejeCted ' 
from a job because of tJie 'myths, fears, and ' 
stereotypes' associated with disabilities'). 

.There is no dispute that petitioners are physically 

impaired. Petitioners do not, make the obvious 
argument that they are regarded due to their 
impairments as substantially limited in the major life 
activity of seeing: They contel;ld only that 
respondent mistakenly believes their physical 
impairments substantially limit'them in the major" 

,life activity of working. Tosuppb~, this claiffi,' 
petitioners allege that respondent has a, vision 

, requirement, which is allege~ly based on myth and 
stere()~ype. Further, this requirement substantiaily 
limits their ability to engage in the major life activity 
of worldtig by precluding them from obtairiirig', the 
job of global airline pilot, which they argue is a 
'class of employment.' See App. 24-26, Amended 
Complaint &para ';~8. In reply, respondentilrgues 
that the position of global airline pilot is not a class 
of jobs and· therefore petitioners have not stated a 

, claim that they are regarded as substantially linii~ed 
in the major life activity of working. 

, . 
l' 

, Standing alone, the rulegation'that respondent;has a 

vision requirement in place does not ~stablish a 

claim that respondent reg~ds petitioners as 

substantially limited in the major life activity of 

working. See Post-Argument Brief for Respondent' 

2-3 (advancing this argument); Post-Argument, Brief . 

for the United States et al. as Amici Curiae 5-6 

('[U]nder the EEOC's regulations, an,employer may 

make employment decisions based on physical 

characteristics'). By its terms; the ADA allows 


. employers to prefer some physical attributes over 
others and to establish physical criteria. An . 
employer runs afoul of the ADA when it makes an" 
employment decision based on' a physical or mental 
impairment, real or imagined, that is regarded as 
substantially limiting a major .life activity. 
Accordingly, 'an ~mployer is free to decide that 
physical characteristics or mediCal condi~ions that do 

, not rise to the level of an impairment--such as one's 
'height, build, or singing voice--are preferable t6 

, others, jus(as it is free'to decide that some limiting, 
but not substantially limiting, impairments make 

• individuals less than ideally suited for a job. 

'Considering the" allegations of the amended 
complaint in" tandem~ petitioners have· not' stated a. 
:Clairri that, respondent'regards their impairment as 
~bstantially limiting, their ability to work. T,he 
APA does not defme 'substint~ally, limits,' but 

,,'substantialiy' suggests 'considerable' or' 'specified_. 
'to, a large' degree. I See' . Webster's Third New 
,International' Dictionary 2280 (1976), {defming 
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'substantially' as, 'in a substantial manher' and 
'substantial'as 'considerable in amount, ~alue, or 
worth' and 'being that specified to a large ~egree or 
in, the main '); see also 17 Oxford English Dictionary 

,66-Q7 (2d ed. 1989) (,s'ubstantial': '[r]ela~ing to o,r 
proceeding, from ,the essence ofa thing; €ssential'; 
'of ample' or considerable amount, qu~tity or 

'dimensions'). The EEOC has cqdified r~gulations 
int~rpreting the, 'term 'substantially limi~{ in this 
manner, 'defining the term to mean ' [u~nable to 
pe~form' or, '[s]igni,ficaritly restricted.' Se# 29 CFR 
§§ 1630.20)(1)0), (ii)(1998) , II 

I' 
When the major life activity under consid~ration is 

" 'I
,that of working, the statutory' phrase 'substantially 
limits' requires, at a minimum, that plaintiffs allege 
'they are unable to work in a broad Clas~ of jobs. 
Reflecting this' requirement, the EEOC: uses a" ' 
specialized defmition of the term 'substantially 
limits' when referring to the major life ~hivity of 

,working:' , , II ' 
, .' 'significantly, restricted in the ability to~ perform 

ei~er a class of jobs or a broad range ~f jobs' in 
various classes as compared to the average person 
having comparable training, skills and'i abilities. 
The inability to perform a single, particular job 

, does not constitute a substantial 1imitatlbn in the 
major life activity of working.' § 1630.2G)(3)(i). 

The EEOC further identifies several fa~tors that 
courts should consider when,determining,~hether an' 

, individual is substantially limited in the ~ajor life 
activity of working, includ~g the geograghical area 
to which the individual has reasonable atcess, and 

, 'the number and types of jobs, utilizi!fg similar 
training; knowledge, skills or' abilities, within the' 
geographical area, from which the .individpal is also 
disqualified.' §§1630.2(j)(3)(ii)(A}, (B}li To be 

. . I! ' 
,substantially limited in th~ major life ~ctivity of 
working, then, one must be precluded from more 
than one type of job, a specialized jbb, or a 
, .1 . 

, particular job of choice. If jobs utilizing an 
mdividual's skills (but perhaps ,not his or her unique 
talents) are available, one is not preclud~ from a 
substantial class of jobs. '. Similarly, if I~a host of 
different types of jobs are· available, 'ohe is not 
precluded from a broad range of joiJs: ,il " 

, ' Ii 
Because the parties accept' that the ternl j1maj'or life, 

, activities 'incl~~~s working, we do, not II det~rmine 
the validity of the ,cited regulations. ,aWe note, 
however, that there may be some II'conceptual

, , , Ii 

difficulty in defming 'major life activities',to include 
• " II 

, 'I . 

work, for it seems 'to argue in a circle to say that if 
one is excluded, for instance, by reason of [an 
impairment, from working with others] .. '. then 
that exclusion constitutes an iriIpairment, when the 
question you're asking is; whether the exclusion 
itself is by reason of handicap.' Tr. of Oral Arg. in 
School Bd. of Nassau Co. v. Arline, O. T. 1986, 
No. 85-1277, p. 15 (argu'men! of Solicitor 
General). Indeed, even the EEOC has expressed 
reluctance to define 'major life activities' to include 
working and 'has suggested that working be viewed 
as a residual life activity, considered. as a last 
resort, only '[ilf an individual is not substantially 
limited with respect to any other major lire' aCtivity, ' 
29 CFR pt. 1630. App. § 1630.2(j) (1998) 
(emphasis added) (,If an individual is substantially 
limited iD. any other major life activity, no 
determination should be made as to whether the 
individual is substantially limited in working' 
(emphasis added}). 

Assuming without deciding that, working is' a major 
life 'activity and that 'the EEOC regulations 
interpreting the tetril. 'substantially limits' are 
reasonable, petitioners ,have, failed to allege 
adequately that. their poor eyesight is .regarded as an 
impairment that substantially limits them in the 
major life activity of working. They allege only that 
respondent regards their poor vision as precluding 

. them from holding positions as a I global airline 
pilot, 'See App. 25-26, Amended Complaint &para 
;38f. ' Because the position of.global airline pilot is a 
single job, this allegation does not support the clairiI 
,that . respondent regards petitioners as having a 
substantially limiting iriIpairment. See 29 CFR § 
1630.2(j)(3)(i) (,The inability to perform a single, 
particular job does not constitute a substantial 
limitation in the major life activity of working'). 
Indeed, there are a, number of other positions 
utilizing petitioners' skills, such as regional pilot and 
pilot in~tructor to name a 'few, that are available to 
them. Even under the EEOC's Interpretative 

" Guiqance, to'which petitioners ask us to defer, 'an 
individual who cannot be a commercial airline'pilot 
because of a minor vision iriIpairment, but who can 
be ·a' commercial airline co-pilot or a pilot for a 
courier service, would not be substantially limited in 
the major life activity of working.' 29 CFR pt. 
1630, App. §1630.2, . 

Petitioners also argue that if one' were to assume 
that a substantial number of airline carriers have 

' 
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similar vision requirements,· they "Yo,uldbe· 
substantially limited in the major life activity. of 
working. See Brief for Petitioners 44-015., Even 
assuming for the sake of argument that the adoption 
of similar vision requirements by, other carriers' 
would represent a substantial limitation on the major 
life activity of working, the argument is nevertheless 
Qawed.. It is not enough to say that if the physical 
criteria of a single employer were imputed to all 
similar employers one would be . regarded as 
substantially limited in the major life activity of 
working only as a result of this imputation. An 
otherwise valid job requirement, such as a height 
requirement, does not become invalid simply 
because' it would limit a person's employment 
opportunities in a substantial way if it were adopted 
by a substantial number of ,employers. Because 
petitioners have not alleged, and cannot 
demonstrate, that respondent's vision requirement 
reflects a belief that petitioners' vision substantially 
limits thein, we agree with the decision of the Court 
of Appeals affirming the dismissal of petitioners' 
claim that they are regarded as disabled. 

For these reasons, the, decision of the Court of 
Appeals for the Tenth Circuit is affirmed. 

It is so ordered. 

JUSTICE GINSBURG, concurring. 

I agree that 42 U. S. C. §12102(2)(A) does not 
reach the legions of people with correctable 
disabilities. The strongest. clues to Congress' 
perception of the domain of the Am~ricans with 
Disabilities Act (ADA), as I se~ it, are legislative 
fmdings that 'some 43,000,000 Americans have one 
or more physical or mental disabilities, I § 
12101(a)(l), and that 'individuals with disabilities 
are a discrete and insular minority, ' persons 
'subjected to a history of purposeful unequal 
treatment, and relegated to a position of political 
powerlessness in our society,' §1210l(a)(7). These 
declarations. are inconsistent with the enormously 
embracing defmition of disability petitioners urge. 
As the Cout:t demonstrates, see ante,. at 11-14, the 
inclusion of correctable disabilities within the 
ADA's domain would extend the Act's coverage to 
far more than 43 million people. And persons 
whose uncorrected eyesight is poor, or who rely on 
daily medication for their well-being, can be found 
in every social and economic class; they do not 

cluster among the politically powerless; nor do they 
coalesce as historical victims of discrimination. In 
short, in no sensible way can one rank the large 
numbers of diverse individuals with corrected 
disabilities as a 'discrete and 'insular minority.', I 
do not mean to suggest that any of the constitu~ional 
presumptions or doctrines that may apply to 
'discrete and insular' minorities in other contexts are 
relevant here; there is no constitutional dimension to 
this case. Congress' use of th,e phrase, however, is 
a telling indication of its intent to restrict the ADA's 

, coverage . to a confmed, and historically 
disadvantaged, class. 

JUSTICE STEVENS, '. with ' whom . JUSTICE 
BREYER joins, dissenting. 

When it enacted the Americans with Disabilities 
Act in 1990, Congress certainly did not intend to 
require United Air Lines to hire unsafe or 
unqualified pilots. Nor, in all likelihood, did it view 
every person who wears glasses as a member of a 
'discrete and insular minority.' Indeed, by reason 

. of legislative myopia it may not have foreseen that 
. its defmition of. 'disability' might theoretically 

encompass, not just 'some 43,000,000 Americans,' 

42 U. S. C. §12101(a)(l), but perhaps two or three 

times that number. Nevertheless, if we apply 

customary tools of statutory construction, it is quite 

clear that the threshold question whether an 

individual is 'disabled' within the meaning of the 

Act--and, therefore, is entitled to the basic 

assurances that the Act affords--focuses on her past 

or present physical . condition without regard to 

mitigation that has resulted from rehabilitation, self

improvement, . prosthetic devices, or medication. 

One might reasonably argue that the general rule 

should not apply to an impairment that merely 

requires a nearsighted person to wear glasses. But I 

believe that, in order to be faithful to the remedial 

purpose of the, Act, we should give it a generous, 

rather than a miserly, construction. 


There. are really two parts to the question of 
statutory construction presented by this case. The 
first question is whether the determination of 
disability for people that Congress unquestionably 
intended to cover should focus on their unmitigated 
or their mitigated condition. If the correct answer to 
that question is the one provided by eight of the nine •• 
Federal Courts of Appeals to address the issue, 
[FN1] and by all three of the Executive agencies that 
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have issued regulations or interpretive!1 bulletins 
construing the statute--namely, that tHe statute 
defmes 'disability' without regard to acleliorative 

, ' ' " R 
, "measures-- it would still be necessary to decide 

. 11 • 
whether that general rule should be applied to' what, 

'might. be characterized as, a 'minoP., triviaf 
impairment. ' Arnold v. ,United Parcetl Service, 
Inc., 136 F. 3d 854, 866, n. 10 (CAl 1998) 
(holding that unmitigated state is determi&ative but 
suggesting that it 'might reach a different r~sult' in a 
case in which 'a simple, inexpensive rem&y,' such 
as eyeglasses, is available 'that can provid~ total and 

, I'
relatively permanent control of all symptOIps'). See 
also Washington v. HCA Health Servs., 152 F. 3d 

. •. II 

464 (CA5 1998) (same), cert. pending, No. 
98-1365. I shall therefore first 'I'I consider 
impairments that, Congress surely had I; in mind 
before turning to the special facts of this case. 

'i 

III' 
. Ii:! , 

'As in all cases of statutory construction, 6ur task is 
to interpret the words of [the statute] in l~ght of the 
purposes Congress sought to serve.' C~apman v. 
Houston Welfare Rights Organization, ~fn u. s. 
600, 608 (1979). Congress expressly prQvided that 
the 'purpose of [the ADA is] to provide ~) clear and 
comprehensive national mandate for the Jlimination 
of discrimination agaiTIst individuhls , . with 
,disabilities.' 42 U. S. C. § 12101(b)(l)11 To that 
end, the ADA prohibits covered employers from 
'discriminat[ing] against a qualified indiviqual with a 
disability because of the disability' in regard to the 
terms, conditions, and privileges of el"liployment.. ;,
42 U. S. C. §12112(a) (emphasiS added).jf" , 

'j: , 

The Act's defmition of disability is dra4n 'almost 
verbatim' from the Rehabilitation Act 0[,11973, 29 
U. S. C. §706(8)(B). Bragdon v. Abbott,1 524 U. S. 
624,631 (1998). The ADA's defmition p~ovides: 

'The term 'disability' means, with respect to an 
individual-- Ii 
'(A) a physical or mental impaU!nent that 
substantially limits one or more of the;:major life 
activities of such individual; Ii 
'(B) a record of such an impairment; or I: 
'(C) being regarded as having, such an 
impairment.' 42 U. ~. C, § 1~~02(2). I; ,. 

The three parts of' thIS defmItion do not Identify 
mutually exclusive, discrete categories. I On the 
contrary, they furnish three overlapping formulas 

',aimed at ensuring that individuals who now have, or 
Ii 

ever had, a substantially limiting impairment are 
covered by the Act. 

An ' example, of a rather Common condition 
illustrates this point: There are many individuals 
who have lost one or more limbs in industrial 
accidents, or perhaps in the service of their country 
in places like Iwo lima. With the aid Of prostheses, 
coupled, with courageous determination and physical 
therapy, many of these hardy individuals can 
perform all of their major life activities just as 
efficiently as an average couch potato. If the Act 
were just concerned with their presentability to 
partic!pate in society, many of these individuals' 
physical impairments would not be viewed as 
disabilities. Similarly, if the' statute were solely 
concerned with whether these individuals viewed 
themselves as disabled--or with whether a majority 
of employers regarded them as unable to perform 
most jobs--many of these individuals would lack 
statutory protection from discrimination' based on 
their prostheses. 

The sweep of the statute's three-pronged defmition, 
however, makes it pellucidly clear that Congress 
intended the Act to cover such persons. The fact 
that a prosthetic device, such as an artificial leg, has 
restored one's ability to perform major life activities 
surely cannot mean that subsection (A) of the 
defmition is inapplicable. Nor should the fact that 
the individual considers himself (or actually is) 
'cured,' or that a prospective employer considers 
him generally employable, mean that subsections (B) 

'or (C) are inapplicable. But under the Court's 
emphasis on 'the present indicative verb form' used 
in subsection (A), ante, at '9, that subsection 
presumably would not apply. And under the Court's 
focus on the iridividual's 'presen[t]--not potentia[l] 
or hypothetica[lf --condition, ibid." and on whether 
a person is 'precluded from a broad range of jobs,' 
ante, at 18, subsections (B) and (C) presumably 

, would not apply. 

In my view, when an employer refuses to hire the 
individual 'because of his prosthesis, and the 
prosthesis in no way affects his ability to do the job, 
that employer has unquestionably discriminated 
against the individual in violation of the Act. 
Subsection (B) of the defmition', in fact, sheds a 
revelatory light on the question whether Congress .• 

'was concerned only about the corrected or mitigated" 
status of a person's impairment. If the Court is) 
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correct that '[a] 'disability' 'exists only where' a 
person's 'present' or 'actual' condition is 
substantially impaired, ante, at 9-10, there would be 

, no reason to include in the protected class those who 
were once, disabled but who are now fully 
recovered. Subsection (B) of the Act's defmition, 
however, plainly covers a person who previously 

, had a serious hearing impairment that has since been 
completely cured. See SchoolBd. of Nassau Cty. 
v. Arline, 480 U. S. 273, 281 (1987). Still, if I 
correctly understand, the Court's opinion, it holqs 
that one who continues to' wear a hearing ,aid that 
she has worn all her life might not.be covered--fully 
cured impairments are coyered, but merely treatable 
ones are not. The text of the Act surely does not 
require such a bizarre result. 

'.
The three prongs of the statute, rather, are most 

'plausibly read together not to inquire into whether a " 
,person is currently 'functionally' limited in a major 
life activity, but only into the existence of an 
impairment--present ,or past-~ that substantially 
limits, or did so limit, the individual, before 
'amelioration. ' This reading ,avoids the 
counterintuitive conclusion that the ADA's 
safeguards vanish when individuals make themselves 
more employable by ascertaining ways to overcome 
their physical or mental limitations,. 

, ' 

To the extent that there 'may be doubtconcerriing 
the meaning of the statutory text, ambiguity is easily 

, removed by looking at the' legislative history. As 
then-JUSTICE REHNQUIST stated for the Court in 
Garcia v. United States, 469 U. S. 70 (1984): 'In 
surveying legislative history we, have repeatedly 
stated that ,the authoritative source for fmding the 
legislature'S intent lies in the Committee Reports on 
the, bill, which 'represen[t] the considered and 
collective understanding of those Congressmen 
involved in drafting and studying the proposed 
legislation." Id., at 76 (quoting Zuber v. Allen, 
396 U. S. 168, 186 (1969». The Committee 

, Reports on- the bill that became the ADA make it 
abundantly clear that Congress intended the ADA to 

'" 	 cover individuals who could perform all of their 
major life activities only with the' help of 
~eliorative measures. 

The ADA originated in the Senate~ The Senate' 
Report states that 'whether a person has a disability 
should be assessed without regard to the availability . 
of mitigating measures, such as reasonable;' 

accommodations or auxiliary aids.'; S. Rep. No. 
101-116, p. 23 (1989). The Report further 
,explained, in discussing the 'regarded as' pi:ong: , 


'[An] important go~ of the third prong of the 

[disability] defmition is to ensure that persons' with 

medical conditions that are under control, and that 

therefore do not currently limit major life 

activities, are not, discriminated against on the 

basis of their medical conditions. For example, 

individUllls with controlled diabetes or epilepsy are' 

often denied jobs for which they are qualified. 

Such denials are the result of negative attitudes and 

misinformation.' Id., at 24~ '~ , 


When the legislation was consi~ered in ,the House 
, of Representatives, its Committees reiterated' the 

Senate's basic understariding of the 'Act's coverage, 
with one minor modification: They clar~fied that 
'correctable' or 'controllable' disabilitieS were l' 

covered in the first deftnitio~alprong as welL The} 
,Report of the House Committee on the Judiciary 
states, in discussing the first prong, that, when 
determining whether an individual's impairment 
substantially limits a ~jor life activity, '[t]he 
impairment should be assessed without considering 
whether mitigating measures, such as auxiliary aids 
or reasonable accommodations, wouid result in a 
less-than-substantial limitation.' H. R. ,Rep: No. 
101-485, pt. III, p. 28 (1990). The Report 

'continues that ~a person' with epilepsy, an 
impairment which substantially limits a major life 
activity, is covered under this test,' ibid., as, is a 
person with poor hearing, 'even if the hearing loss is 
corrected by the use of a hearillg aid.' Id., at 29. 

The Report of the House C6inmi.ttee ori Education 

and Labor, likewise states that "[w]hether a person' 

has a disability should be assessed without regard to 

the'availability of mitigating' measures, such as 

reasonable accommodations or auxiliary aids.' Id., 

pt. II, at 52. To make matters perfectly plain, the 

Report adds: ' ' 


'For example, a person who is hard of hearing is 

substantially limited in the major life activity of 

hearing, even though the loss may be corrected 


, ,through the use of a hearing aid. Likewise, 

person~ with impairments,' such, as epilepsy or 

diabetes, which substantially limit a major life 

activity are covered·umier' the first prong of the 

defmition of disability, ev~n if the effects of the .• 

impairment are controlled, by medication~' Ibid. 

(emphasis added). ' , 

Copr. ©! West 1999 No Ciaim,to Orig.U.S. Govt. Works 



If 

--- s.ci --'-~ 	 'Page 14' , II 
(publication page references are not availaple for thisdocunient.) 

',' ,I 
All of the' Reports, 'indeed, a~e replete with 

references to the understanding ,that 4te Act's 
. protected class includes individuals with various 

medical conditions th~t ?i:dinarily are 11 perfectly 
'correctable' with medication or treatment. See id., 
at 74' (citing with approval Straithev. Dep~rtment of 
Transportation, 716 F. 2d 227 (CA3 198~), which 
held' that an 'individual with,poorhedl-ing was 
'handicapped' under the Rehabilitation IAct even 
though his hearing could be corrected With1la hearing 
aid); H. R. Rep. No. 101-485,·pt. III, adSl (,[t]he 
term' disability includes,'epilepsy, . .!I . heart 
disease, diabetes'); id., pt. III, at 28 (listing same 

Ii
impairments); S. Rep. No. '101- 116, at 22 (same). 

[FN2] , , '" ' ,,', , ,~,' 
In addition, each of the three ExecUtive! agencies 

charged with implementing the Act has ~nsistently 
mterpreted th.e Act as mandating that the p~esence of 

, disability turns on an indi~idual' s uncorre¢ted state. 
,w.e have traditionally' accord:d respect;l to . such f 

views when, as here, the agencles 'playedl a PiVOtal 

'role in 'setting [the statutory] machinery i4, motion.' 
Ford Motor Credit Co. v. MilhoUin, 444 U. S. 555, 

,566 (1980) (brackets in original; internaljtquotation 
marks and citation omitted). At the very l~ast, these 

, " 	 ~ 

interpretations 'constitute a body ofexpet,iencearld 
informed judgment to' which [w<H ma~1 properly 
resort' for additional guidarlce. Skidmorf v. Swift 
& Co., 323 U. S. 134, 139-140 (1944).,1 See also 
Bragdon, 524 U. S., at 642 (invoking this maxim 

" 	 II •
with regard to the Equal Employment Opportumty 
Commission's (EEOC) interpretation of th~ ADA). 

The' EEOC's InterPretive Gu'idarlce pro~ides that 
'[t]he determination of whether arl individual is 
substantially limited in amajor life activi4r must be 
made' on a case by case basis;' without rregard to 
mitigating measures such as medicines, o,r assistive 
or prosthetic devices:' ' 29 CFR pt. 1630, App. § , 

II 

1630.20) 0998). The EEOC further explains: 
. [A]n individual who uses artificial legs a..Olild ... 
be substantially limited in the major life !kctivity of 

'walking because the individual is unabi~ to walk 
n ' 

wit,hout the aid of prosthetic devices. Similarly, a 
diabetic who without insulin' would la~se into a 
coma would be substantially limited because the 
individual cannot perfoI'm major lifell activities 

, without the aid of medication.' Ibid. II 
The. Department of' Justice has reachedJ the same 

conclusion. Its reguhltions provide ~at '[t]he 
question of whether a person has a disability should 

, , ' ~ 
q , 

) 
' 	 be assessed without regard to the availability of 

mitigating measures, such as reasonable 
modification or auxiliary aids and services.' 28 
CFR pt. 35, App. A, §35.104 (1998). The 
Department of Transportation has issued a regulation 
adopting this same definition of 'disability.,' See 49 
CFR pt. 37.3 (1998). 

In my judgment, the 'Committee Reports arld the 
uniform agency regulations merely confirm the 
message conveyed. by the text of the Act--at least 
insofar as it applies to impairments such as the loss 
of a limb, the inability to' hear, or any condition 
such as diabetes that is substantially limiting without ' 
medicati0I1. The Act generally protects individuals 
'who have 'correctable' substantially limiting 
impairments from unjustified employment 
discrimination on the basis of those, impairments. 
The question, then, is whether the fact that Congress 
was specifically concerned about protecting a class 
that included persons 'characterized as a 'discrete 
arld insular minority'ai1d that it estimated that class 

, to include 'some 43,000,000 AmericarlS' means that· 
we should construe the term 'disability' to exclude 
individuals with impairments that Congress probably 
did not have in mind. 

II 

The EEOC maintains that, in order to remain 
allegiarlt to the Act's structure arld purpose, courts 
should always arlswer ,',the question whether, arl 
individual has a disability'. . . without 'regard to 
mitigating measures that the individual takes to 
ameliorate the effects of the impairment.' Brief for 
United States arld EEOC as Amicus Curiae 6. 
'[T]here is nothing about poor vision,' as the EEOC 
interprets the Act, 'that would justify adopting a 
different rule in this case.' Ibid. 

If a narrow reading of the term 'disability' were 
necessary in order to avoid the danger that the Act 
might otherwise force United to hire pilots who 
might endanger the, lives' of ,their passengers, it 
would make good sense to use the '43,000,000, 
Americans' fmding to confme its coverage. There 
is, however, no such danger in this case. ·if a 
person is, 'disabled'within the meaning of the Act, 
she still cannot prevail on a claim of discrimination 
urness she Carl prove that the employer took action_~ 
'because of that impairment, 42 U. S. C. § 
121l2(a),arld that she Carl; 'with or' without 
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reasonable accommodation, . . . perform the 
essential functions' of the job of a commercial 
airline pilot. See §12l11(8). Even ,then, an 
employer may avoid liability if' it shows that the 
criteria of having uncorrected visual acuity of at' 
least 20/100 is 'job-related and consistent with 
business necessity' or if such vision (even if 
correctable to ,20/20) would pose a health or safety 

,hazard.. §§12fI3(a) an4 (b). ' 

This case,in other words, is not about whether 
petitioners are genuinely qualified or whether they 

. can perform the job of an airline pilot without 
posing an undue safety ris~. The case just raises the 
threshold question whether petitioners are members 
of the ADA's protected class. It simply asks 
whether the ADA lets petitioners in the door in the 
same way as the Age Discriniination in Employment 
Act, of 1967 does for every person who is at least 40 
years old, see 29 U. S. C. §63l(a), and as Title VII 
of the Civil Rights Act of 1964 does for every single 
individual in. the work force. Inside that door lies 
nothing more' than basic protection from irrational 
and ,unjustified . discrimination because of a 
characteristic that is beyond a person's control. 
Hence, this particular case, at its core, is about 
whether,assuming that petitioners can prove that 
they are 'qualified,' the airline has any duty to come 
forward ,with' some legitimate explanation for 
refusing to hire them because of their uncorrected 
eyesight, or whether the ADA leaves the airline free 
to decline to hire petitioners on this basis even if it is 
acting purely on the basis of irrational fear and 
stereotype. 

I think it quite wrong for the Court to confme the 
coverage of the Act simply because an interpretation 
of 'disability'. that adheres to Congress' method of 
defming the class it intended to benefit may also 
provide protection for 'significantly larger numbers' 
of ,individuals, ante, at 13, than estimated in the 
Act's fmdings. It has long been a 'familiar canon of 
statutory' construction that remedial legislation 
should be construed broadly to effectuate its 
purposes.' Tcherepnin v. Knight,'389 U. S. 332, 
336 (1967). Congress sought, in enacting the ADA, 
to 'provide a . . . comprehensive national mandate 
for the discrimination against individuals with 
disabilities.' 42 U. S. C. §12101(b)(1). The ADA, 
following the lead of the Rehabilitation Act before 
it, seeks to implement this mandate by encouraging 
employers 'to replace ... reflexive reactions to 

actual or perceived handicaps with actions based on 
medically sound judgments.' Arline,:480 U. S.,at 
284-285.: Even if an authorized agency could 
interpret this statutory structure so as to pick and 
choose certain correctable impairments that 
Congress meant to exclude from ,this mandate, 
Congress surely has not authorized us to do so.. 

When faced with classes of individ~als or types of 
discrimination that fall outside the core prohibitions 
,of anti-discrimination statutes, we have consistently 
construed those statutes to include comparable evils 
within their coverage, even when the particular evil 
at issue was beyond Congress' immediate concern in 
passing the legislation. Congress, for instance, 
focused almost entirely on the' problem of 
discrimination against African-Americans when it 
enacted Title VII 'of the Civil Rights Act of 1964. 
See, e.g., Steelworkers v. Weber, 443 U. S. 193, 
202-203 (1979). But that narrow focus could not 
possibly justify a' construction of the statute that 
excluded Hispanic-Americans or Asian-Americans 
from its protection--or as we later decided 
(ironically enough, by relying on legislative history 
and according 'great deference' to the EEOC's 
'interpretation'), Caucasians. See McDonald v. 
Santa Fe Trail Transp. Co., 427 U. S. 273, 279-280 
(1976). 

We unanimously applied this well-accepted method 
, of interpretation last Term with respect to construing 


Title VII to cover claims of same-sex sexual 

harassment.. Oncale v. Sundowner Offshore 


. Services, hic., 523 U. S, 75 (1998). We explained 

our holding as follows: . 

'As some courts l).ave observed,male-on-male' 
sexual harassment in the workplace was assuredly 

,not the principal evil Congress was concerned with 
~hen it' enacted Title . VII. But statutory 
prohibitions often go beyond the principal evil to 
cover reasonably comparable evils, and it is' 
ultimately the provisions of our laws rather than 
the principal concerns of our legislators by which 
we are governed. Title VII prohibits 
'discriminat[ion] ... because of ... sex' in the 
'terms' or 'conditions' of employment. Our 
holding that this includes sexual harassmen~ must 
extend to sexual harassment of any kind that meets 
the statutory requirements.' Id., at 79-80. . 

This, approach applies outside of, the discfimination_, 
context as well. In H. J. Inc. v. Northwesterii Bell 
Telephone Co .• 492 U. S. 22~ (1989), we rejected 
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the argument that the· Racketeer Influehced and 
Corrupt Organization Act .(RICO) slibuld be 

il 

construed to cover only 'organized crime,; because 
Congress included fmdings in the Act's jpreamble 
emphasizing only that problem. See Pu$. L. 91
452 §l, 84 Stat. 941. After surveying RICO's 
legislative history, we concluded that ev~n though 
'[t}he occasion for· Congress' action jiwas the 
perceived· need to co.mbat organized crime, . . . 
Congress for cogent reasons chose to ena~t a· more 

· general statute, one which, although it had brganized 
"crime as its focus, was not limited in application to 
JJ 

organized crime.' 492 U. S., at 248. [FN3] 
.. II 

11 
Under the approach we followed in Oncale and H. 

J. Inc., visual impairments should be judd~d by the 
sam~ standard as hearing impairments or :ky other 
medically controllable condition. The nattire of the 
discrimination alleged is of the same chaActer and . I 
should be treated accordingly. ·1'1 

. I 
Indeed, it seems to me eminently within th.e 

v 

purpose 
and policy of the ADA to require emplqyers who 
make hiring and. firing decisions biased on 
individuals' uncorrected vision to claiify why 
having, for example, 20/100 uncorrectedjlvision or 
better is a valid job requirement. So long as an 
employer explicitly rriakes its decision ba~ed on an 

" impairment that in some condition is suostantially 
limiting, it matters not under the structure 9f the Aci 
whether that impairment is widely shared or so rare 
that it is seriously misunderstood. Either:1 way, the 
indiyidual. has an impairment that is cove~fd by the 
purpose of the ADA, and she should be Iprotected 
against, irrational stereotypes and unjustified 
disparate treatment on that basis. . 'I 
I do not mean to suggest, of course, that! the ADA 

should be read to prohibit discrimination o~ the basis. 
· of, say, blue eyes, deformed fmgemails, br heights 

of less than six feet; Those conditions, to lilie extent 
that they are .even 'impairments,':1 do not 
substantially limit individuals in any con#ition and 
thus are different in kind from the iinpainrient in the 
case before us. While not all eyesight tifat can be 
enhanced by glasses is substantially limitm:g, having 
20/200 vision in one's better eye islJ without 
treatment, a significant hindrance. Only tJ}o percent 
of the popUlation' suffers from such myo&ia. [FN4] 

· Such acuity precludes a person fromi driving, 
shopping in a public store, or viewing all computer 
screen from a reasonable distance. U8corrected 

'I 

VISion, therefore, can be 'substantially limiting' in 

the same way that unmedicated epilepsy or diabetes 

can be. Because Congress obvioust'y intended to 

include individuals with the latter impairments in the 

Act's protected class, we should give petitioners the 


. same protection. 

IH. 
The Court does not disagt:ee that· the· logic of the 

ADA requires petitioner's visual impairment to be 
judged the same as other 'correctable' conditions. 
Instead of including petitioners within the Act's 
umbrella, however, the Court decides, in this 
opinion and its companion, to expel all individuals 
who, by using 'measures [to] mitigate [their] 
impairment[s],' ante, at I, are able to overcome 
substantial limitations regarding major life activities. 
The Court, \ for· instance, holds that severe 
hypertension that is substantially limiting without r 

medication is .not a 'disability,' Murphy V. United 
Parcel Service, Inc., post, p. _.and--perhaps even 
more remarkably--indicates (directly contrary to the 
Act's legislative history, see supr~, at 7) that 
diabetes that is controlled only with . insulin 
.treatments is not a 'disability' either, ante, at 10. 

The Court claims that this rule is necessary to avoid 
requiring courts to 'speculate' about a person's 
'hypothetical' condition and to preserve the Act's 
focus on making 'individualized inquiries' into 

. whether a person is ·disabled. Ante, at 9-10. The 
Court also asserts that its rejection of the general 
rule of viewing individuals in. their unmitigated state 
prevents distorting the scope of the Act's protected 
class to cover a 'much higher nun:tber' of persons 
than Congress estimated in its fmdings. And, I 
suspect: the Court has been cowed by respOndent's 

. persistent argument that viewing all individuals in 
their unmitigated state will lead to a tidal wave of 
lawsuits. None of the Court's reasoning, however, 

. justifies a construction of the Act that will obviously 
deprive many of Congress' intended beneficiaries of 
the legal protection it affords. 

The agencies' approach, the Court repeatedly 

contends, 'would. create 'it system in which persons 

often must be treated as members of a group of 

people with similar impairments, rather than 

individuals, [which} is both contrary to the letter and 


. spirit of the ADA.' Ante, at 10. The Court's_. 
mantra regarding the Act's 'individualized 
approach,' however, fails to support its holding. I 
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agree that the letter and, spirit of the ADA, is 
designed to deter decision making based o~ group 
stereotypes, but the agencies' interpretation of the 
Act ,does not lead to this result. Nor doeS'it require 
courts to 'speculate' abc,ut people's 'hypothetical' 
conditions. Viewing a person iri her 'unmitigated' 
state simply requires examining that indivi~uai's 
abilities in a differen.t state, not the abilities of every , 
person who shares a similar ~ondition. It is just as 
easy individually to Jest, petitioners! 'eyesight' with 
their glasses on as 'withtheiq~lasses off. [FN5] , 

Ironically, it is the, Court's ~pproach that actually 
condones treating mdividuals merely: as members of ' 
groups. That misdirected approach perinits any' 
employer to dismiss out of hand every person'who 
has uncorrected eyesight worse than 20/100 without 

,regard to the specific qualifications of those 
individuals or the extent of their abilities ,t() , 
overcome their impairment. In much the same way, ':, 
the Court's, approach would seem ,to allow an 
employer to refuse to hire every person who has 
epilepsy or diabetes that is controlled by medication, ' 
or every person who functions efficiently with a 
prosthetic limb. 

Under 'the Court's reasoning, an employer 
apparently could not refuse to hire persons with 
these impairments who are substantially limited even 
with medication, see ante, at 14-15, but that group
based 'exception' is more perverse still. ' Since the 
purpose of the ADA is to dismantle employment 
barriers based on societY's accumulated IPyths and, :', 
fears, see 42 U. S. C. § 12101(a)(8); Arline, 480 U .. ' 

S., at 283-284, it is especihlly ironic to deny 
protection for persons with substailtially limiting 
impairments that, when corrected, render them fully 
able and employable. Insofar as the Court assumes,' 
that the majority of individuals. with impairments' 
such as prosthetic limbs or epilepsy will still be, 
covered under' its approach , because " they are', 
substantially limited ,'notwithstanding "the use of a " 
corrective device,' ante, at 14-15, I respectfully 
disagree' as an empirical matter., Although it is of 
course true that some of these' individuals are 
substantially.' 'limited in any condition,Congress 
enacted the ADA in part because such individuals 
are not ordinarily substantially limited in their 
mitigated condition, but rather are often the victims 
of 'stereotypic aSsumptions not truly indicative of , 
the individual ability of such individuals' to 
participate in, and con~ribute to, society.' 42 U. S. 

C. §12101(a)(7). 

It hllS also been suggested" that if we treat as ' 
'disabilities' ,impairments that may be mitigated by 
measures as ordinary and expedient as wearing 
eyeglasses, 'a flood of litigation will ensue.' The 
suggestion is misguided. Although vision is of 
critical importance for airline pilots, in, most 

, segments 'of the economy whether an employee 
:wears glasses--or' ,uses any of several other 
mitigating measures--is, a matter of complete 
'indiffere~ce to employers. It is difficult to envision 
many situations in which a qualified employee who 
needsgl~ses to perform her job might be fired-:':as 

',the'statute,requires--'because of,' 42U. S. ,C.l 
.12112,', the 'fait that she cannot see well without 

'them. Such a proposition wCluld be ri~iculous in'the 
garden-variety case. On the other hand" if an 
accounting fmn, for example, adopted a guideline 
refusing to hire any incoming accountant who' has 

'uncorrected vision of less than 20/1oo--or, by the 
same.. token, any person who is unable without 
mediCation to avoid having seizUres-- ,: such a rule 

,would seem' to be the essence of invidious 
discrirnin'ation. 

In this case the quality of pet~tioners' uncorrected 
vision is relevant only because the, airline regards 
the ability to see without glasses as an employment 
qualification for its pilots. Presumallly it would not 
insist on such a qualification' unless it has a sound 
business justifi~ation for doing so (ap., issue, we do 
not address today). But if United regards petitioners 
as unqualified because they' cannot see well without 

'glasses. it seems eminently fair for 'a court' also ~, 
use uncorrected vision as the ,basis for evaluating' 
petitioners' life activity of seeing. 

, Under the agencies' approach, individuals with 
poor eyesight and other correctable irilpairrnents' 
will, of course, be able to file lawsuits' claiming 
discrimiIiation on that baSis. Yet all of those same 
individuals can already 'file' ' employment 
discrimination claimS based on their race, sex, or 
religio~, and--provided they'are at least '40 years 
old--their age. Congress has never' seerithis" as 
reason to restrict classes of antidiscririlination 
coverage. Indeed, it is hard to'believe that providing' 
individuals 'with one more antidiscrimination' , 

, '" protection will make any more of them file baseless ' .. 
, 'or vexatious lawsuits. To the extent that the CO,tirt 

is 'concerned with requiring employers to answer in 
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litigation for every employment practice Jat' draws 
distinctions based on physical attributes, th~t anxiety 
should be addressed not in this case, butirl one that 

II : 

presen,ts an issue regarding employers' atfirmative 
defenses. 	 , it 

" ' II 
In the end, the Court is left only with its I~emlcious 

. 1,' 

grip on Congress' fmding that 'some 43,000,000 
AmeriCans have one or' more physical ~r mental 
disabilities,' 42 U. S. C. §f21OI(a)(1)~;tandthat 
figure's legislative history extrapolated from a law 
review 'article authored by the drafte~' of the 

,original ADA bill introduced in Congress J:in 1988.' 

, Ante. at 11. 'We previously have observ:eq that a 


'statement of congressional findings is a' Ather' thin 

, ' 	 '!' .
reed upon which to base' a statutory construction.' 
National Organization for Women, II Inc. v.' 

'Scheidler, 510 U. S. 249, 260 (1994). Even so, as I , 	 , q 
have noted above, I readily agree that theltagencies' 
approach to the Act would extend coverage to more 

, 	 ~ 

than that number of people (although the Court's 
lofty estimates, see ante, at 13-14, may tie inflated 

, 	 ~ 

because they do not appear to exclude .impairments 
that are not substantially limiting). It, i~ equally 
undeniable, however, that '43 million' is riht a fixed 

. 'I 
cap ,;m the Act's protected class: By inclpding the 
'record of' and 'regarded as' categories,liCongress 
fully expected the' Act to protect individuals who ' 

n, 
lack, in the Court's words, 'actual' disabilities, and, 
therefore are not counted in that number. ,it 

. i~ 
, , iI 

, What is more, in mining the depths of thelhistory of 
the 43 million figure--surveying evehagency 
. • 	 . p . 

,reports that predate the drafting of any of this case's, 
, 'controlling legisiation--the Court 'fails to 


acknowledge that its narrow approac:h maj have the 

peryerse effect of denying coverage for ~'sizeable 


" . portion of the core group of 43 million. pe Court 
, appears ,to exclude from the Act's proteCted class 
, , . iildividuals "with ,controllable conditionsll such as 

diabetes and severe hypertension that wer~ expressly 
understood l!S s~bstantially limiting impa1,rments in 
the Act's Cortunittee Reports, see supra, at 6-7--and 
even. as the footnote in the margin shoo/s, in the 
studies that produced the 43 million figute.[FN6] 
Given'the inability to make the 43 milliorl figure fit 
imy consistent method of interpreting I'the word' 
'disabled,' 'it would be far wiser for thJI Court to ' 
follow--or at least to inenti~n--the' ttocuments ' 

'I' 
" reflecting Congress' ·contemporaneous understanding , " ,II ' 

of the term: the Committee, Reports on ,the actual 
legislation. ' 	 'II ' 

IV 

Occupational hazards cbaracterize many· trades, 
The' . farsighted pilot may have as much trouble 
seeing the instrument, panel as the near sighted pilot 
has in identifying a safe place to land. The vision of 
appellate judges is . sometimes ' subconsciously 
obscured by a' concern that their decision' will 
legalize issues' best left to the' pr,ivate sphere or will 
magnify the work of 'an already- overburdened 
judiciary. See Jackson v. Virginia, 443 U. S. 307, 
326, 337-339 (1979) (STEVENS, J., dissenting). 

, Although. these concerns may help to explain the 
Court's decision to chart its own course--rather than 
to 'follow the one that has been well' marked by 
Congress, by the overwhelming consensus of circuit 
judges,-, and by the Executive offici;lis charged with 
'the responsibility of administering the ADA--they 

surely do not justify the Court's crabbed vision of 

'the territory covered by this important statute. 


Accordingly, although I expreSs no opinion on the 
'ultimate merits of petitioners' ,claim; I am persuaded 
that they have a disability cOvered by the ADA. I 
therefore respectfully. dissent. . 

FNl. See Bartlett v. New York State Bd. of Law 
Examiners, 156 F. 3d 321, 329 (CA21998), cert. 
pending, No. 98-1285; Washington v. HCA Health 
Servs. of Texas, 152 F. 3d 464, 470-471 (CA5 
1998), cert. pending, No. 98-1365; Baert v. Euclid 
Beverage, Ltd., 149 F. 3d 626, 629-630 (CA7 
1998); Arnold v.United Parcel Service, Inc., 136 
F. ,3d 854, 859-866 (CAl '1998); Matcza v" 
Frankford Candy & Chocolate Co., 136F. 3d 933, 
937-938 (CA3 1997); Doanev. Omaha; 115 F. 3d 
624, 6i7 (CA8 1997); Harris v. H' & W 
Contracting Co., 102 F. 3d 516, 520-521 (CAll 
1996); Holihan v, Lucky Stores, Inc., 87 F. 3d 
362, 366 (CA9 1996). While a Sixth Circuit 
decision could be read as expressing doubt about 
the majority rule, see Gilday v. Mecosta County, 
124 F. 3d 700, 766-768 (1997) (Kennedy, 1., 
concurring in part and dissenting in part); ,id., at 
768 (Guy. J., concurring in part and dissenting in 
part), the sole holding contrary to this line of 
~uthority is the Tenth Circuit's' opinion that the 
Court affirms today. 

FN2. 	 The House's decision to cover correctable 
impairments under subsection (A) of the statute 
seems, in retrospect, both deliberate and wise. -. 
Much of the structure of the House Reports is 
borrowed from the Senate Repor:t; thus ,it appears 
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that the House Committees consciously decided to 
move the discussion of mitigating measures. This 
adjustment was prudent because in a case in which ' 
an employer refuses, out of animus or fear,' to 'hire' . 
an individual who has a condition such as epilepsy 
that the ,employer knows is 'controlled, it may be 
difficult to determine whether the employer is 
viewing the individual in her uncorrected state or 
'regards' her as substantially limited. 

FN3. The one notable exception to our use of this 
method of interpretation occurred in the decision in 
General Elec. Co.' v. Gilbert, 429 U. S. 125 
(1976), in which the majority rejected an EEOC 
guideline and the heavy weight of authority in the 
federal courts of appeals in order to hold that Title 
VII did not prohibit discrimination on ,the basis of 
pregnancy-related conditions. Given the fact' that 
'Congress swiftly 'overruled' that decision in the 
Pregnancy Discrimination Act of 1978, 92 Stat. 
2076, 42 U .. S. C. § 200Je(k), I submit that the 
views expressed in the dissenting opinions in that, 
case, 429 U. S., at 146 (opinion of Brennan, J.), 
and id., at 160 (opinion of STEVENS, J:), should 
~ followed today. . 

FN4. J. Robe~, Binocular Visual Acuity of 
Adults, United States, 1960- 1962, p. 3 (National 
Center for Health Statistics, Series II, No. 30 
Department of Health and Welfare, 1968). 

FN5. For much the'same reason, the Court's 
concern that the agencies' approach would 'lead to ' 
the anomalous result' that courts would ignore 
'negative side effects suffered by an individual' 
resulting from the use of mitigating measures,' 
ante, at 10, is misplaced. It seems safe to assume 
that most individuals who take medication that 
itself substantially limits a major life activity would , 
be substantially limited in some other way if they 
did not take the medication. The Court's examples 
of psychosis. Parkinson's disease, and epilepsy' 
certainly support this presumption. To the extent 
that certain people may be substantially limited 
only when taking 'mitigating measures,' it might 
fairly be said that just as contagiousness is 
symptomatic of a disability because an individual's 
'contagiousness and her physical impairment each 
[may result] from the same underlying condition,' 
School Bd. of Nassau Cty. v. Arline, 480 U. S. 
273. 282 (1987), side effects are symptomatic of a 
disability because side effects, and a physical 
'impairment may flow from the same underlying 
condition. 

FN6. See' National Council on Disability, Toward 
Independence 12 (1986) (hypertension); U. S. 

. 

Dept. of Commerce, Bureau of Census. Disability, 
Functional Limitation; and' Health ,Insurance 
Coverage: 1984/85. p. 51 (1986) (hypertension" 
diabetes); National, Institute, on Disability and 

'Rehabilitation Research, Data on Disability' from 
the National Health Interview Survey 1983-1985', . 
p. 33 (1988) (epilepsy, diabetes, hypertension);,u. 
S. Dept. of Commerce, Bureau of· ,Census, 
Statistical Abstract of the United States -114-115 ' 

, (1989) 	 (Tables 114, and 115) (diabetes, 
hypertension); Mathematica Policy Research, Inc:, 
Digest of Data on Persons with Disabilities j. 

(1984) (hypertension, diabetes). 

JUSTICE BREYER,dissenting. 

We must draw a statutory line th!lt either (1) will 

,include within'the category of persons authorized to 


,bring suit under the Americans with DisabilitiesAct 
of 1990 some whom Congress may not have wanted. 
to protect (those who wear ,ordinary eyeglasses),or 

,(2) will exclude from the threshold category" thQse 
whom Congress certainly did want to protect (those 

, who' ,successfully use corrective devices or 
medicines, such as hearing aids or prostheses or 
medicine for epilepsy). Faced with this dilemma, 
the statute's language, structure, basic purposes, and 
history require us to choose the former statutory 
line, as JUSTICE STEVENS (whose opinion 'I join) 
well explains. I would add, that, if the more 
generous choice of threshold. led to too many 
,lawsuits that ultimately proved without merit, or 

'otherwise drew too JI?uch time and attention away' 
. from those whom Congress clearly sought to 

protect, there is a remedy. The Equal Employment 
Opportunity Commission (EEOC), through 
regulation, might draw ('mer' defmitional lines, 
excluding some of those who wear eyeglasses (say. 
those with certain vision impairments who re~dily 

. can fmd corrective lenses), thereby cabining the 
overly broad extension of the· statute that the 
majority fears. 

The majority questions whether the EEOC could do 
so, for the majority is uncertain whether the EEOC 
possesses typical agency regulation-writing authority 
with respect to the statute's deflnitions. See ante, at 
6-7. 'The majority poses this question because. the 
section of the stafute. 42U. S. C. § 12116, that says 
the EEOC 'shall issue regulations' also says these 
regulations are 'to carry out this subchapter';., 
(nameiy. §12111 to '§12117. the employment 
subchapter); and the section of the statute, that' 

, 

.2" . 
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contains the 'three-p~onged definition of '~isability" 
precedes' 'this subchapter,', the enibloyment' 
subchapter; to which §12116 specifically refers. 

, (EI)lphasis added). ii 
',' "," " , ' II 

,Nonetl,Ieless, the employment subchapter,i.e., 'this 
subchapter, 'includes ,other provisions thAlt use the 
defined terms, for example a provision th~t forbids 
'discriminat[ing] against a qualified individtal with a 

l, 

, disability because of the disability.' § 12112( a). The 
, ' I, 
EEOC might elaborate through regulations the 
meaning of 'disability" in' this last-&entioned 

" provision, if elaboration is needed in order; to 'carry 
out' the substantive provisions of 'this su~chapter.' 
An EEOC regulation that elaborated the nibaning of 
this use of the word 'disability' would fall ~ithin the, 

, ,scope both of the basic defmitional proJ,ision and 
, '," 1

II 

" also the substantive provisions of 'this' later 
subchapter, for the word 'disability' appears in both 

, ,places~ 

There is no reason to believe that Congress would 
have wanted to deny the EEOC the 'pbwer to issue 
such a regulation, at least if the regulation' is 
consistent with the earlier statutory defmition and 
with the relevant interpretations by other 
enforcement agencies. The physical location of the 
definitional section seems to 'reflect only drafting or 
stylistic, riot substantive, objectives. And to pick 
and choose among which of 'this subchapter['s]' 
words the EEOC has the power to explain would 
inhibit the development of law . that coherently 
interprets ,this important statute. ' 

END OF DOCUMENT 
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ALBERTSONS, INC., PETITIONER 

v, 


HALLIE KlRKINGBURG 


No. 98-591 

United States Supreme Court. 

A~gued April 28, 1999 

Decided' June 22, 1999 

Syllabus [FN*] 

FN* The syllabus constitutes no part of the opinion 
of the Court b.ut has been prepared by the Reporter 
of Decisions for the convenience of the reader. See 
United States v. Detroit Timber & Lumber Co., 

. 200 U. S. 321, 337. 

Before beginning a truckdriver's job with 
petitioner, Albertsons, Inc., in 1990, respondent, 
Kirkingburg, ,was examined to :see if he met the 
Department of Transportation's basic V1S10n 
standards. for commercial truckdrivers, , which 
require corrected. distant visual acuity of at least 201 
40 in each eye and distant binocular acuity of at least 
20/40. Although he has amblyopia, an 
uncorrectable condition that leaves him with 20/200 
vision in his left eye 'and thus effectively monocular 
vision, the doctor erroneously certified that he met . 
the DOT standards. When his vision was correctly 
assessed at a 1992 physical, he was told that he had 
to get a waiver of the DOT standards under a waiver 
program begun that year. Albertsons, however, 
fired him for failing to meet the basic DOT vision 
standards and refused to rehire him after he received' 
a waiver. Kirkingburg sued Albertsons, claiming 
that fIring him violated the Americans with 
Disabilities Act of 1990.. In grantirig summary 
judgment for Albertsons. the District Court found 
that Kirkingburg was not qualified without an 
accommodation because he could not meet the basic 
DOT standards and that the waiver program did not 
alter those standards. The Ninth Circuit reversed, 
fmding that Kirkingburg had established a disability 
under the Act by demonstrating that the manner in 
which he sees differs significantly from the manner 
in which most people see; that although the ADA 
allowed Albertsons to rely' on '. Government 
regulations in setting a job-related vision standard, 

. Albertsons could not use compliance with the DOT 

regulations to justify its requirement because the 
waiver program was a legitimate part of the DOT's 
regulatory scheme; and that although Albertsons 
cQuld set a vision standard different from the 
DOT's, it had to justify its independent standard and 
could not do so here. '. . 

Held: 

1. The ADA requires monocular individuals, like 
others claiming the Act's protection, to prove a 
disability by offering evidence that the extent of the 
limitation on a major life activity caused by their 
impairment is substantial. The Ninth Circuit made 
three missteps in determining that Kirkingburg's 
amblyopia meets the ADA's first defmition of. 
disability, i.e., a physical or mental impairment that 

· 'substantially limits' a major life activity, 42 U. S.. 
C. §12101(2)(A). First, although it relied on an 

· Equal Employme~t Opportunity Commission. 
regulation that defmes 'substantially limits' as 
reqUlrmg a 'significant restrict[ion), in an 
individual's manner of performing a major life 
activity, see 29 CPR § I 630.2G)(ii), the court 
actually found that there was merely a significant 
. 'difference' between the manner in which 
Kirkingburg sees and the manner in which most 
people see. By transforming 'significant restriction' 
into 'difference,' the court undercut the fundamental 
statutory requirement that only impairments that 
substantially limit the ability to perform a major life 
activity constitute disabilities. Second, the court 
appeared to suggest that it need not take account of a 
monocular individual's ability to compensate for the 
impairment, even though it acknowledged that· 
Kirkingburg's brain had subconsciously done just 
that. Mitigating measures, however, musf be taken 
into account in judging whether an individual has a 
disability, Sutton v. United Airlines, Inc., ante, at 

· . , whether the measures taken are with artificial 
. aids. 	 like medications' and devices, or with the 
body's own systems .. Finally, the Ninth Circuit did 
not pay much heed to the statutory . obligation to 
determine a disability'S existence on a case-by-case 
basis. See 42 ·U. S. C. § 12101(~). Some 
impairments may invariably cause a substantial 
limitation of a major life activity '. but monocularity 
is not one of them, for that category embraces a 
group whose members vary by, e.g., the degree of'~ 
visual acuity in the weaker eye, the extent of their 
compensating adjustments, and the ultimate scope of 
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'th .. th" I b'l" Pp 1116 IIe restnctlons on elr vlsua a I Itles. .: - . 
il 

2. An employer who requires a~ a job 
qualification that.,an employee meet an o,therwise 
applicable federal safety regulation does not have to 
justify enforcing the regulation solely be~ause its 
~~d~rd may be waived experimentall~ in an 
mdlvldual case. pp. 11-22., ii' , 

I 
(a) Albertsons' job qualification was o,ot of its 

own devising. but was the visual acuity staPdard of 
the Federal Motor Carrier Safety Regulation~, and is 
binding on Albertsons, see 49 CFR §391. ill. The 
validity of these regulations is unchalleng~d, they 
have the force of law, and they contain no' q~alifying 
language about individualized determination~. Were 

'I

it not for the waiver program, there would be no 
basis for questioning Albertsons' decision, arid right. 

. . (I 

to follow the regulations. pp. 11-14. i'l
j. ' 

(b), The regulations establishing the ,! waiver 
program did not modify the basic visuaj: acuity 
standards in a way that disentitles an employer like 
Albertsons to insist on ,the basic standards!' One 
might assume that the general regulatory ~bdard 

, I' 
and the regulatory waiver standard' ough~ to be 
accorded equal substantive significance, but i that is 
not the case here. In setting the basic standirds, the 
Federal Highway Administration. the DOT I'agency 
responsible for overseeing the motor carrief, safety 
regulations, made a considered determinatio~ about 
the visual acuity level needed for safe oper~tion of 
commercial motor vehicles in interstate corriberce. 

,I 

In contrast, the regulatory record made it phlin that 
. the waiver program at issue in this case was \:simply 

, -an experiment proposed,as a means of olitaining 
data, resting on a hypothesis whose confirmi.tion or 
refutation would provide a factual basis for H9ssibly 
relaxing existing standards. PP: 15-20. \: 

(c) The ADA should not be read to req~ire an 
employer to defend its decision not to participate in 
such an experiment. It is simply not credible that 
Congress enacted the ADA with the understlmding 

. Ii
that employers choosing to respect the Government's 
visual acuity regulation in the face 8f an 
experimental waiver might be burdened ~lth, an 
,obligation to defend the 
according to its own terms. 

143 F. 3d 1228, reversed. 

regulation's appljcation 
pp.21-22. Ii' 

li 
Ii 

1\ 

SOUTER 1 d I' ed th, ., elver e opInIOn for a 

.unanimous Court with respect to Parts I and III, and 


. the opinion of the Court with respect to Part II. in 
which REHNQUIST. C.' 1., .and O'CONNOR, 
SCALIA, KENNEDY, THOMAS. and 
GINSBURG, 11 .• joined. THOMAS, 1.. filed a 
concurring opinion. 

ON WRIT OF CERTIORARI T9 THE UNITED 
STATES COURT OF APPEALS FOR THE 
NINTH CIRCUIT 

1USTICE SOUTER delivered the opinion of the 
Court. [FN*] 

The question posed is whether, under the 
Americans with Disabilities Act of 1990, 104 Stat. 
327, as art;lended, 42 U. S. C. §12101 et seq. (1994 
ed. and Supp. III), an employer who requires as a 
job qualification that an employee meet an otherwise' 
applicable federai safety regulation must justify 
enforcing the regulation solely because its standard 
may qe waived in an individual case. We answer 
no. 

I' 

In August 1990, petitioner, Albertsons, Inc., a 
grocery-store chain with' supermarkets' in several 
States, hired respondent, Hallie Kirkingburg, as a 
truckdriver based at its Portland, Oregon,' 
warehouse. Kirkingburg had more than a decade's 
driving experience and performed well when 
Albertsons' transportation manager took him on a 
road test. 

Before starting work, Kirkingburg was examined to 
see if he met' federal vision stand;rrds. for 
commercial truckdrivers. 143 F. 3d 1228. 
1230-1231 (CA9 1998). For many decades the 
Department of Transportation or its predecessors has 
been responsible for devising these stand- ards for 
individuals who drive commercial vehicles in 

, intersta~e commerce. [FN1] Since 1971. the basic 
vision regulation has required corrected distant 
visual, acuity of at least 20/40 in each eye and distant 

, binocular acuity of at least 20/40. See 35 Fed. Reg. 
6458. 6463 (1970); 57 Fed. Reg. 6793, 6794 
(1992); 49 CFR §391.41(b)(10) (1998). [FN2J 
Kirkingburg, however. suffers from amblyopia, an .• 
uncorrectable condition that leaves him with 20/200 
vision in his left eye and monocular vision in effect. 
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[FN3] Despite Kirkingburg's weak left' ey~, the 

doctor erroneously certified that he met ,the DOT's 

basic' vision standard, and Albertsons hired him. 

[FN4] 


In December 1991, Kirkingburg injured himself on 
the job and took a leave of absence. Before 
returning to work in November 1992, Kirkingburg 
went for a further physical as required by the 
company. ,This time, the examining physician 
correctly assessed Kirkingburg' s VISion and 
explained that his eyesight' did not meet the basic 
DOT standards. The physician, or his nurse, told 
Kirkingburg that in order to be legally qualified to 
drive, he would have to obtain a waiver of its basic 
vision standards from the DOT. See l43 F. 3d,at " 
1230; App; 284-285. The doctor was alluding to a 
scheme begun in' Jl!ly 1992 forgiving DOT 

,certification to applicants with deficient vision who 
'had three years of recent experience, driving a' 
commercial vehicle without a license suspension or, 
revocation, involvement in a reportable accident in 
which the applicant was cited for a moving 
violation, conviction for certain driving-' related 
offenses, citation for certain serious traffic 
violations, or more than two convictions for any 
other moving violations. ' A waiver applicant had to 
agree to hav.e, his vision checked annually for 
deterioration, and to report certain information about 
his driving experience to the Federal Highway 
Administration, the agency' within the DOT 
responsible for overseeing the motor carrier safety 
regulations. See 57 Fed. Reg. 31458, 31460-61. 
(1992). [FN5] Kirkingburg applied for a waiver; but 
because he could not'me~t 'the basic 'DOT vision 
standard Albertsons fired him, from his job as a 
truckdriver. [FN6] In early 1993, after he had left 
Albertsons, Kirkingburg received a .DOT waiver, 
but Albertsons refused to rehire him: See 143 F. 
3d, at 1231. 

Kirkingburgsued Albertsons, claiming that firing 

him violated the ADA. [FN7] Albertsons moved for 

summary judgment solely on the ground that 

Kirkingburg was "not 'otherwise qualified" to 

per:form the job of truck driver with or without 

reasonable accommodation.' App. 39-40; see id., at 

119. The District Court granted the motion, ruling 

l " 
that Albertsons had reasonably concluded that 
Kirkingburg ,was not qualified: without , an , 
accommodation because he could not, as admitted, 
meet'the basic DOT vision standards. The court ' 

held that giving Kirkingburg time to' get a DOT 
waiver was not a required reasonable 
accommodation because the waiver program was 'a 
flawed experiment that has not altered the DOT 
vision requirements.' Id., at 120. ' , 

A divided panel of the Ninth Circuit reversed. In 
addition to pressing its claim that Kirkingburg was 
not otherwise qualified, Albertsons for the first time 
on appeal took the position that it was entitled to 
summary judgment because Kirkingburg did not 
have a disability within the meaning of the Act. See 
id., at 182-185. The Court of Appeals considered ' 
but rejected the new argument, concluding that 
because Kirkingburg had presented 'uncontroverted 

, evidence' that his vision was effectively monocular, 
, he had demonstrated that 'the manner in which he 
. ,sees differs significantly from the manner in which 

most people see'" 143 F.3d, at 1232.' That 
difference in manner, the court held, was sufficient 
to establish disability. Ibid. 

The Court of Appeals then addressed the ground 
upon which the District Court had granted summary 
judgment" acknowledging', that Albertsons 
~onsistently required its truckdrivers to meet the 
DOT's basic vision standards and that Kirkingburg 
had not met them (and indeed could not). The court 
recognized that the ADA allowed Albertsons to 
establish a reasonable jOb-related yision standard as 
a prerequisite for hiring and that Albertsons could 
rely on Government regulations as a basis for setting 
its standard. The court held, however,' that 
Albertsons could not use compliance with a 
Government regulation as the justification for its 
vision requirement because the waiver program, 
which Albertsons disregarded, was 'a lawful and 
legitimate part of the DOT regulatory scheme.' Id., 
at 1236. 'The Court of Appeals conceded that 
.AlbertSons was free to set a vision standard different 
from that mandated by the DOT, but held that under 
the ADA, Albertsons would have to justify its 
independent standard as necessary to prevent ' • a 
direct threat to the health or safety of, other 
individuals in the workplace.' ' Ibid. (quoting 42 U. 
S. C. §12113(b». Although the court suggested that 
Albertsons might be able to make' such a showing on 
remand, 143 F.' 3d, at 1236, it ultimately took the 
position that the company could not, interpreting 
Albertsons' rejection of DOT waivers as flying in _, 
the face of the judgment about safety already 
embodied in the DOT's decision to grant them, id., 

, , 
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;1 
at 1237. . II ' 

Judge Rymer dissented. She confen~ed that . , ~ 

Albertsons had properly relied on the basic DOT 
vision standards in refusing to accept II waivers 
because, when Albertsons fired Kirkingburg, the 
waiver program did not rest upon 'a &le or a 
regulation with the force of law,' but was Itnerely a 
way of gathering data to use in deciding whether to 
refashion the still-applicable vision standar4s. Id., at 
1239. ~ 

II (I
\, 

II 
Though we need not speak' to the issuel!whether 

Kirkingburg was an individual with a dis~bility in 
order to resolve this case, that' issue falls ~ithin the 
first question on which we granted certiora~i, [FN8]" 
525 u. S. (1999), and we think it worthwhile to 
address it briefly in order to correct threellmissteps 
the Ninth Circuit made in its discussion of the 
matter. Under the ADA: I: 

'The term 'disability' means, with resp~ct ,to an 
individual-- Ii 
'(A) a physical or mental impairm~nt that 
substantially limits one or more of the tAajor life 
activities of such individual; Ii 
'(B) a record of such an impairment; or I! . 
'(C) being regarded, ·as having such an 
impairment.' 42 U. S. C. §12lO2(2). ~ 

We are concerned only with, the first d,efmition. 
[FN9J There is no dispute either that Kiridhgburg's 
amblyopia is a physical, impairment w~thinthe 
meaning of the Act, see 29 CFR §163,0.2(h)(I) 
(1998) (defIDing 'physical impairment' k '[aJny 
physiological disorder, or condition ... aff~bting one 
or more of the following ·body systems: .li. special 
sense organs'), or that seeing is one of his major life 
activities, see §16~O.2(i) (giving seeing as an 
example 'Of a major life activity). [FNIOJ The 
question is whether his monocular visibn alone 
'substantially limits' Kirkingburg's seeing. III 

In giving its affirmative answer, the Nintl;l Circuit 
relied on a regulation issued by th~ Equal 
Employment Opportunity 'Commission,' (I defming 
'substantially limits' as '[s]ignificantly resthct[s] 'as 
to the condition, manner or duration under [Which an 
individual can perform a particular ;Jjor life 
activity as, compared to the condition, rrufuner, or 
duration under which the average perso'h in the 
general population can perform that same rilajor life 

activity.' § 1630.2G}(ii). The Ninth Circuit 
concluded that 'the manner in which [Kirkingburg] 
sees differs significantly from the manner in' which 
most people see' because, '[tJo put it in its simplest 
terms [he] sees using only one eye; most people see 
using two.' 143 F. 3d, at 1232. The Ninth Circuit 
majority also relied on a recent Eighth Circuit 
decision, whose holding it characterized in similar 
terms: 'It was enough to warrant a finding of 
disability... that the plaintiff could see out of only 
one eye: the man- ner in which he performed the 
major life activity of seeing was different.' Ibid. 
(characterizmg Doane v. Omaha, 115 F. 3d 624, 
627-628 (1997». [FNll] 

,But in several respects the Ninth Circuit was too 
quick to fmd a disability. First, although the EEOC 
defmition of 'substantially limits' cited by the Ninth 
Circuit requires a 'significant restrict[ionJ' in an 
individual's manner of performing a major life 
activity, the court appeared willing to settle fot a 
mere difference. By transforming 'significant 
restriction' into 'difference,' the court undercut the 
fundamental statutory requirement that only 
impairments causing 'substantial limitat[ions]' in 
individuals' ability to perform 'major life' activities 
constitute disabilities: While the Act 'addresses 
substantial limitations on major life activities, not 
utter inabilities,' Bragdon v. Abbott, 524 U. S. 624, 
641 (1998). it concerns itself only with limitations 
that are in fact substantial. ." 

Second, . the Ninth Circuit appeared to suggest that 
in gauging whether a monocular individual has a 
disability a court need not take account of the 
individual's ability to compensate for the 
impairment. The court acknowledged that 
Kirkingburg's 'brain has developed subconscious 
mechanisms for coping with [his] visual impairment 
and thus his body compensates for his disability.' 
143 F. 3d, at 1232. But in treating monocularity as 
itself sufficient to establish disability and in 
embracing Doane, the Ninth Circuit apparently 
adopted the view that whether 'the individual had 
learned to compensate for the disability by making 
subconscious adjustments to the manner in which he 
sensed depth and perceived peripheral objects,' 143 . 
F. 3d, at 1232, was irrelevant to the determination 
of disability. See, e.g., Sutton v. United Air Lines, 
Inc., 130 F. 3d 893, 901! n. 7 (CAlO 1997) .• 
(characterizing Doane as standing for the proposition 
that mitigating measures should be disregarded in 
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assessing disability); EEOC v. Union Pacific R. 
Co., 6 F. Supp. 2d 1135, 1137 (Idaho 1998) (same). 
We have just held, however, in Sutton v.. United 
Airlines, Inc., ante, at _ (slip op., at 8), that 
mitigating measures, must be taken into account in , 
judging whether an individual possesses a disability. 
We see no, principled basis for distinguishing 
between measures undertaken with artificial aids, 
like medications, and devices, and measures 
undertaken, whether consciously or not, with the 
body's own systems. 

Finally, and perhaps most significantly, the Court 
of Appeals did not pay much heed to the statutory 
obligation to determine the existence of disabilities 
on a case-by-case basis. The Act expresses that 
mandate clearly by defming 'disability' 'with respect 
to an individual,' 42 U. S. C. § 12102(2), and in 
terms of the impact of an impairment on 'such 
individual,' § 12102(2)(A). See Sutton, ante, at _'; 
(slip op., at 9); cf. 29 CFR pt. 1630, App., § 

'1630.2(j) (1998) (,The determination of whether an 
individual has a disability is not necessarily based on 
the name or diagnosis of the impairment the person' 
has, but rather on the effect of that impairment on 
the life of the individual ');, ibid. ('The 
determination of whether an individual is 
substantially limited in a major life activity must be 
made on a case by case basis'). While some 
impairments may invariably cause a substantial 
limitation of a major life activity, cf. Bragdon, 
supra, at 642 (declining to address whether HIV 
infection is a per se disability), we cannot say that 
monocularity does. That category, as we understand 
it, may embrace a group whose members vary by 
the degree of visual acuity in the weaker eye, the 
age at which they suffered their vision loss, the 
extent of their compensating adjustments in visual 
techniques, and the ultimate scope of the restrictions 
on their visual abilities. These variables are not the 
stuff of a per se rule. While monocularity inevitably 
leads to some loss of horizontal field of vision and 
depth perception, [FNI2] consequences the Ninth 
Circuit mentioned, see 143 F. 3d, at 1232, the court 
did not identify the degree of loss, suffered by 
Kirkingburg, nor are we aware of any evidence in 
the record specifying the extent of his visual 

, restrictions. 

This is not to suggest that monocular individuals 

have an onerous burden in trying tqshow that they 

are disabled. On the contrary, our brief 


examination of some of the medical literature leaves 
us sharing the Government's judgment that people 
with monocular vision 'ordinarily' will' meet the' 
Act's defmition of disability, Brief for United States 
et al. as Amici Curiae II, and we suppose that 
defendant companies will often not contest the issue. 
We simply hold that the Act requires monocular 
individuals, like others, claiming the Act's 
protection, to prove a disability by offering evidence 
that the extent of the li~itation in terms of their own 
experience, as in loss of depth perception and visual 
field, is substantial. 

III 

Albertsons' primary contention is that even if 
Kirkingburg was disabled, he was not a 'qualified' 
individual with a disabilit)i, see 42 U. S. C. § 
12112(a), because Albertsons'merely insisted on the 
minimum level of visuaI acuity set forth in the 
DOTs Motor Carrier Safety Regulations, 49 CFR § 
391,41(b)(10) (1998). , 'If AlbertSons was entitled, to 
enforce that standard as defming an 'essential job' 
functio[n] of the employment position, 'see 42 U.' S. 
C. § 12111(8), that is the end of the case, for 

" Kirkingburg concededly could not satisfy it. [FN13] 

Under Title I of the ADA, employers may justify 

their use of 'qualification standards ... that screen 

out or tend to screen out or otherwise deny a job or 

benefit to an individual with a disability,' so long as 

such standards are 'job-related and consistent with 

business necessity, and ... performan~e cannot be 

accomplished by reasonable' accommodation ... . f 


47U. s. C. §12113(a). See :also §12112(b)(6) 

(defmingdiscrimination to include 'using 

qualification standards .;.' that screen out or tend to 

screen out an individual with a disability ." unless 

the standard ... , is shown to be job-related for the 

position in question and is consistent with business 

necessity'). [FNI4] , 


Kirkingburg and the ,Government argue that these 
provisions do not authorize an employer to follow 
even a facially applicable regulatory standard subject 
to waiver without making some enquiry beyond 
determining whether the applicant or employee 
meets that standard, yes or no. ,Before an employer 
may insist on compliance, they say, ,the emp~oyer 
must make a "showmg, with reference to the-· 
particular job that the waj:.'able regulatory standard 
,~s 'job-related ... and ... ' consistent with business 
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necessity,' see § 12112(b )( 6), and tillt after 
. . II 

consideration of the capabilities of the individual a . ,Ii' 
reasonable accommodation could not fairly resolve 
the competing, interests when an applicant or 
employee cannot wholly satisfy ani otherwise 
justifiable job qualification. Ii 

I: 
If 

The Government, extends this argu~ent by 
r(!ference to a further section of ~e.statute'li~~ich at 
first blush appears to be a permISSive provIsion for 

, ' I 
the employer's and the public's benefit. An 
employer may impose as a qualification sJndard 'a 
requirement that an individual shall not pos~ a direct 
threat to the health or safety of other indi~iduals in 
the workplace,' §12113(b), with 'direct thrJkt' being 

II 

defined by the Act as 'a significant risk to the health 
or safety of others, which cannot be elimlhated by 
reasonable accommodation,' § 12111(3); sJ also 29 , . Ii 
CFR § 1630.2(r) (1998)." The Governmentllurges us 
to read subsections (a) and (b) together to mean that 
when an employer would impose an~' safety 
qualification standard; however specific, tendmg to 

<I 

screen out individuals with disabilities, the , II 

application of, the requirement must satisfy the 
ADA's 'direct threat' criterion, see Brief f&r United 
states et al. as Amici Curiae 22. That lhriterion 
ordinarily requires 'an individualized assd~ment of 
the individual's present ability to safely petform the 

" 'essential functions of the job,' 29 CFR §1630.2(r) 
(1998), 'based on' medical or other ~~bjective 
evidence,' Bragdon, 524 U. S., at 649 (citing

'I
School Rd. of Nassau Cty., ,v. Arline, 4~,o U. S. 
273, 288 (1987»; see 29 CFR § 1630:2(r) (1998) 

• I 

(assessment of direct, threat 'shall be based on a 
reasonable medical judgment that relies on l~e most 
current medical knowledge and/or on,lhe best 
available, objective evidence'). [FNI5] 11 

, , i 
Albertsons answers essentially that even assuming

'Ithe Government has proposed a sound reading of the 
jl; 

statute for the general run of cases, this case is not 
in the general run, It is crucial to its pos~tion that 
Albertsons here was not insisting upop a job 
qualification merely of .its own devising. ~hbjeci to 
possible questions about genuine appropriat~ness and 
justifiable application to an individual f&r whom 
some accommodation may be reasonable. !IThe job 
qualification it was applying was the distdht visual 
, , ' II 
acuity standard of the Federal Motor Carrier Safety 
Regulations, 49 CFR §391.41(b)(10) (1998), which 
is made binding on' A(bertsons by §391.11:!i'a motor 
carrier shall not ... permit a person tolf drive a 

,,' 
,I
il . 

commercial motor vehicle unless that person is 
qualified to drive, '. by, among other things, meeting 
the physical qualification standards set forth in § 
391.41. The validity of these regulations is 
unchallenged, they' have the force of law, and they 
contain no qualifying language about individualized 
determinations. 

If we looked no further, there would be no basis to 
question Albertsons' unconditional obligation to 
follow the regulation and its consequent right to do 
so. This, indeed, was the understanding of 
Congress when' it enacted the ADA, see infra, at 
17-18. [FNI6] But there is more: the,'waiver 
program. ' 

The Court of Appeals majority concluded that the 
waiver program 'precludes [employers] from 
declaring that persons determined by DOT to be 
capable of performing the job of commercial truck 
driver are incapable of performing that job by virtue 
of their disability,' and that in the face of a waiver 
an employer 'will not be able to avoid the [ADA's] 
strictures by showing that its standards are necessary 
to prevent a direct safety threat,' 143 F. 3d, at 
1237. The Court of Appeals thus assumed that the 
regulatory provisions for the waiver program had to 
be treated as being on par with the basic visual 
acuity regulation, as if the general rule had, been 
modified by some different safety standard made 
applicable by grant of a waiver. Cf. Conroy v. 
Aniskoff, 507 U. S. 511, 515 (1993) (noting the ' 
'cardinal rule that a statute is to be read as ,a whole' 
, (quoting King v:St :Vincent's Hospital, 502 U. S. 
215, 221 (1991»). On this reading, an 
individualized determination under a different 
substantive safety rule was an element of the 
regulatory regime, which would easily fit with any 
requirement of 42 U. S. C. §§12113(a) and (b) to 
consider reasonable accommodation. An employer 
resting solely on the federal standard for its visual 
acuity qualification would be required' to accept a 
waiver once obtained, and probably to provide an 
applicant some opportunity to obtain a waiver 

,whenever that was reasonably possible. If this was 
sound analysis, the District Court's summary 
judgment for Albertsons was error. 

But the reasoning underlying the Court'of Appeals's 
decision was unsound, for we think it was error to-
read the regulations establishing the waiver program 
as modifying the content of the basic visual acuity 

" 
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standard in a way that disentitled an employer, like 
Albertsons to insist on it. To be sure, this is not 
immediately apparent. If one starts with .the 
statutory provisions authorizing regulati~rts by the 
DOT as they stood at the time the DOT began the 
waiver program, one would reasonably presume that 
the ,general regulatory standard and the regulatory 
waiver standard ought to he accorded equal 
substantive significance, so' that the content of any 
general regulation would asa matter of' iaw be 
deemed modified by the terms of any' 'waiver 
standard thus applied to it. Compare 49, U. S. C. 
App. §2505(a)(3) (l988 ed.) ('Such regulation shall 
... ensure that ... the physical condition of 'operators 
of comme.rcia1 motor vehicles is adequate to en:ab1e 
them to operate the vehicles safely'), [FNI7] with 
49 U. S. C. App. §2505(f) (1988 ed') (,After notice 
and an opportunity for comment, the Secretary may 
waive, in whole or in part, application of any 
regulation issued under this section with. respect to 
any person or class of persons if the Secretary 
determines that such waiver is not contrary to the 
public, interest and is consistent with the safe 
operation of commercial motor ,vehicles'). [FNI8] 
Safe operation is supposed to be the touchstone of 
regulation in each instance. 

As to the general visual acuity regulations in force 
under the former: provision, [FNI9] affirmative 
determinations that the selected standards were' 
needed for safe operation were indeed the predicates 
of the DOT action. Starting in 1937, the federal, 
agencies authorized to regulate commercial motor 
vehicle safety set increasingly rigorous visual acuity 
standards, culminating in the current one, which has 
remained unchanged since it became effective in 
1971. [FN20] When the FHWA proposed it,the 
agency fqund that '[a]ccident experience iIl' recent' 
years haS demonstrated that reduction of the effects ' 
of organic and physical disorders, 'emotional 
impairments, and other limitations of ,the good 
health of drivers are increasingly important factors 

, in accident preventi()D,' 34 Fed. Reg.90aO, 9081 
(1969), (Notice of Proposed Rule Making); the 
current standard was adopted to reflect the agency's 
conclusion that' 'drivers of modem, more complex 
vehicles' must be able to 'witqstand the increased 
physical and mental demands 'that their occupation 
now imposes.' 35 Fed. Reg. 6458 (1970). Given 
these fmdings and 'in the light of discussions with 
the Admiriistration' s medical advisers, " id" at 6459, 
theFHWA made a considered determination about 

the level of visual acuity needed for safe operation 
of commercial motor vehicles in interstate 
commerce, an 'area [in which] the risks' involved 
are so well known and so serious as to, dictate' the 
utmost caution.' Id., at 17419. 

For several reasons, one would expect any 
regulation governing a waiver program to establish a 
comparable substantive standard (albeit for 
exceptional cases), . grounded on known facts 
i'ndicating at least that safe operation would not be 
jeopardized. First, of course, safe operation was the . 
criterion of the statute authorizing an administrative 
waiver scheme, as noted already. Second, the 
impetus to develop a waiver program was a concern 
that the existing substantive standard might be more 
demanding than safety required. . When Congress 
enacted the ADA, it recognized that federal safety 
rules would limit application of the ADA as a matter 
of law. The Senate Labor and Human Resources 
Committee Report on the ADA stated that 'a person 
with:a disability applying for or currently holding a 
job subject to rDOT standards for drivers] must be 
able:to satisfy these physical qualification standards 
in order to be considered a qualified individual with 
a disability under title I of this legislation.' S. Rep. 
No. 101-116, pp. 27-28 (l998). The two primary 
House Committees shared this understanding, see H .. 
R. Rep. No. 101-485, pt. 2, p. 57 (1990) (House 

, Education and Labor Committee Report); id., pt. 3, 
at 34 ,(House Judiciary Committee Report). 
Accordingly, two of these Committees asked 'the 
Secretary of Transportation [to] undertake a 
tho~ough . review' of current knowledge about the 
capabilities of individuals with disabilities and 

, . available technological aids and devices, and make 
'any necessary changes" within tWo years of the 
enactment of the ADA. S. Rep. No. 101-116, 
supra, at 27-28; see H. R. Rep.' No. 101-485, pt. 2, 
at 57; see also id., pt. 3, at 34 (expressing the 
expectation that the Secretary of Transportation 
would 'review these' requirements to determine 
whether they are valid under this Act'). Finally, 
when the FHW A instituted the waive'r program it 
addressed the statutory mandate by stating in its 
notice of (mal disposition that the scheme would be 
'consistent with the safe operation of commercial 
motor vehicles,' just as 49 U.' S. C; App. §2505(f) 
(1988 ed.) requirel;l, see 57 Fed. Reg. 31460 (1992). 

And yet, despite this background, ,the regulati()ns 
estabJi,shing the ,:"aiver program did 'not modify the 
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general visual acuity standards. It is no~! that the 
, waiver regulations failed to do so in a merely formal 
sense, as by turning waiver decisions oq driving 

. records, not sight requirements. The FH\\j';A in fact 
made it, clear that it had no evidentiary Ibasis for 
concluding that the pre- existing standards,lcould be 
lowered consistently with public safety. ~en, in 
1992" the FHWA published an '[a]dvancelinotice of 
proposed rulemaking' reque~ting commenp; 'on the 
need, if any, to amend its driver qu~lification 
requirements relating to the vision standard,' id., at 
6793, it candidly proposed its waiver sRhemeas 
simply a means of obtaining information bearing on 
the justifiability of revising the binding i1standards 
already in place, see id., at 10295. 'flile agency 
explained that the 'object of the waiver p~ogram is 
to provide objective data to be considered ih relation 

'I ' 

to a rulemaking exploring the feasibility ~f relaxing 
the current absolute vision standards in 49j;CFR part 
391 in favor of a more individualized standard.' 

'I
Ibid. As proposed, therefore, there was not only no 

,. q 

change in the unconditional acuity standaras, but no 
indication even that theFHWA then had 'k basis in 
fact to believe anything more lenient FOUld, be 
consistent with public safety as a genedl matter. 
After a bumpy stretch of administrative procedure, 
see Advocates for Highway and Auto ISafety v: 
FHWA, 28 F. 3d 1288, 1290 (CADC 1994), the 

foundation on which to propose a satisfactory vision 
standard for drivers of [commercial motor vehicles] 
in inter~ stale commerce,' , Advocates for Highway 
Safety, supra, at 1293 (quoting 57 Fed. Reg., at 
31458). 

In sum, the regulatory record made it plain that the 
waiver regulation did not rest on any fmal, factual 
conclusion that the waiver scheme would be 
conduc,ive to public safety in the manner of the 
general acuity standards' and did not purport to 
modify the substantive content of the general acuity 
regulation in any way. The waiver program was 
simply an experiment with safety, however well 

'intended, resting on a hypothesis, whose 
confirmation or refutation in practice would provide 
a factual basis for reconsidering the existing 
standards. [FN21] 

Nothing iIi the waiver regulation, of course, 
required an employer of commercial drivers to 
accept the hypothesis and participate in the 
Government's experiment. The only question, then, 
is whether the ADA should be read to require such ' 
an employer to defend ,a decision to decline the 
experiment. Is it reasonable, that is, to read the 
ADA as requiring an employer like Albertsons. to 
shoulder the general statutory burden to justify a job 

FHW A's fmal disposition explained agaffi that the, qualification that would tend to exclude the disabled, 
waivers were proposed as a way to gdiher facts', 
going, to the wisdom of changing ,the ex~~ting ,law. 

. The waiver program 'will enable the FHW A to 
conduct a study comparing a group of eiperienced,' 
visually deficient driv.ers with a control)1 group 'of 
experienced drivers who meet the curreht Federal' 
vision ~equirements. This study will pf,ovide the 
empirical data necessary to evaluate the relationships 
between specific visual deficiencies Ii and the 
op~ration of [commercial motor vehicles]'; 1l1e data 
will perniit the FHW A to properly' ~~aluate its 
current vision requirement in the contex~ of actual 
driver performance, and, if necessary. ~stablish a 
new vision requirement whieh is safe.lr fair, and 
rationally related to the latest medical' knowledge 

, 	 ' II
and highway technology.' 57 Fed. ~eg. 31458 
(1992). And if all this were not enough t~ show that 
the FHW A was planning to give waiver~ solely to 
collect information, it acknowledged tha,1 a study it 
had commissioned had done no more than • 
,'illuminat[e] the lack of empirical da~ to'l:establish a 
link between vision disorders'· and commercial motor 
vehicle safety,' , and ' 'failed to provid'e'!i,sufficient 

• . '1 ' 

'whenever the' employer chooses to abide by the 
otherwise clearly applicable,' unamended substantive 
regulatory standard despite 'the Government's 
willingness to waive it experimentally and without 
any fmding of its being inappropriate? If the answer 
were yes. an employer would in fact have an 

'obligation of which we can think of no comparable 
example in our law. The employer would be 
required in effect to justify de novo an ,existing and 
otherwise applicable safety regulation issued by the 
Government itself. The employer would be required 
on a case-by-case basis to reinvent the Government's 
own wheel when the Government had merely begun 
an experiment to provide data to consider changing 
the underlying specifications. And what 'is even 
more, the employer would be required to do so 
when the Government had made an 'affirmative 
record indicating that contemporary 'empirical 
evidence was hard to come by. It is simply not 
credible that Congress enacted the 'ADA (before 
'there was any waiver progratJ:?) with the ,.' 
undei:standing that employers choosing to respect the 

"Government's sole, substantive ,visual acuity 
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regulation in the face of, an experimental waiver 
might. be burdened. with an obligation to defend the 

. regut<ition's application according t(l its'own terms. 

Th~ judgment of the Ninth Gircuit is:' accordingly 
reversed.. 

It is so ordered. 

FN*. JUSTICE STEVENS and JUSTICE 
BREYER join' Parts I and III of this opinion.' 

FNI. See Mot~r ,Carrier Act, §204(a), 49' Stat. 
546; Department of ,.. Ti"~nspoitation Act, § 
6(e)(6)(C), ,80 Stat. 939-940; 49 CFR § L4(c)(9) 
(1968); Motor Carrier Safety Act of 1984§206, 98 . 
Stat. 2835, as amended, 49 U. S. C. §31136(a)(3); 
49 CFR § 1.48(aa) (1998). 

FN2. Visual acuit)l' has 'a number of components 
but, most commonly' refers to 'the ability to 
determine the presence of or to distinguish between 
more than' one . identifying feature ,in a visible. 
target.' '. G. 'von Noorden, Binocular: Vision and 

·Ocular Moti'lity 114 (4th 'ed. 1990). Herman 
Snellen was a Dutch ophthalmologist who, in 1862, 
devised the' familiar letter chart still used' to 
measure visual acuity. The first. figure in the 

. Snellen score refers to distance between the viewer 
and the visual target, typically 20 feet. The second 
correspOnds to the distance at which a person with 
normal acuity could .distinguish letters of the size' 
that the viewer Can d'istinguish' at 20 feet. See C. 
Snyder, Our Ophthalmic 'Heritage 97-99 (1967); D. 
Vaughan, T. Asburg, & P. Riordan-Eva, General 
Ophthalmology 30 (i'5th ~. 1999). 

FN3: . 'Amblyopia,' derived from Greek' roots 
meaning dull' vision; is a general medical term for 
'poor ·vlslon caused by abnormal . visual' 
development secohdary, to 'abnormal visual 
stimulation.' K. Wright' et 'aI.. :. PediatriC 
Ophthalmology and Strabismus 126(1995); seeid., 
at :126-131;' see alSo: Von:Noorden, supra, at, 
208-245. 

FN4: Several mo'nths . later; Kirkingburg's,vision 
was recertified by a 'physiciiul,' again erroneously. 
Both times Kir~irigbuig received certification 
although his vision as . measured did not meet the 
DOT minimum requirement. See 143,F. 3d 1228, 
1230, and n. 2 (CA91998); App. 49"50,'297-298, 
360-361. .' 

FNS. In February 1992, the FHWA issued an, 

.' 

adyance notice of propOsed rulemaking to review 
its vision standards. See 57 Fed. Reg. 6793. 
Shortly thereafter, the FHW A announced its intent 
to set' up a waiver program' artd its preliminary 
acceptance of waiver applications. . See id., at 
10295. It modified the proposed Conditions for the 
waivers and requested comments in June. See id., 
at 23370. After receiving and considering the 
comments, the Administration announced its final 
decision to grant wai~ers in July. 

FN6. Albertsons offered Kirkingburg at least one' 
.. and 'possibly two alternative jobs. The' first was as 

a 'yard hostler,' a truckdriver within the premises 
of Albertsous' warehouse property, the second as a 
ti~ mechanic. The company apparently withdrew 
the first offer, though the parties dispute the exact 

.. 	sequence of events. Kirkingburg turned down the 
seCond because it· paid much less than driving a 
truck. See App. 14-16,41- 42. 

FN7. the ADA provides: 'No covered entity shall' 
, discriminate against a qualified individual with a 
.disabilitY because 'of the disability of such 
·iridividual. in regard to job. application procedures, 
the "~iring, advancement, or discharge of 

. employees;' employee compensation, job training, 
and 'other terms, conditions, and privileges of 
employment.' 42 U.'S. C. §12112(a). 

FN8. 'Whether a monocular' individual ' is 
. 'disabled' per se,under the AmericanS with 
Disabilities Act.' Pet. for Cert. (citation 
omitted). 

FN9. The Ninth Circuit also discussed whether 
Kirkingburg was disabled under the third. 
"regarded as,' definition of 'disability.' See 143 F. 

. 3d,at 1233: . 'Albertsons did not challenge that 
aspeCt :of the Court of Appeals's decision in its 
petition for' certiorari and we· therefore' do not 
atldress it.' See,this Court's Rule H.l(a); see also, 

'e.g., Yee v.,Escondido, 503~. U.S. ,519, 535 
.: (l9?2). 

'FNlO.: As the parties have not questioned the, 

regulations and fnterpretive guidance promulgated 

by the EEOC relating to· the ADA's definitional 


, section. 42 U. S. C. §12102, for the purposes of 

this case, we' assume, without deciding, that such 

regulations are valid, and we have no occasion to 

decide what level of deference, if any, they are' 

due, see Sutton v. United Airlines, Inc., ante., at 


, (slipop;, 'at 6-7). 

FNII. B~fore the Ninth ,Circuit, Albertsons 

.. 


Copr. © West 1999 No Claim toOrig. U.S. Govt. Works 



H
I
:1 , , r ,. 

--- S.Ct. ~~-- . ',' " 11 '. P!lge 30 
(Publication page references are not avail~ble fo~ this document:) 

II ' 
presented the issue of Kirkingburg's failu~e to ~eet legitimate prerequisites of the jQb. See Brief for 
the Act's definition of disability as an ·.i'lternative Respondent 36; 37; see also id., at 6. But 
gro~nd for affirmance, i.e" for 'a j!grant of Albertsons' argument is a legal, not a factual, one .. 
summary judgment in the company's fav&. It thus In any event, the ample evidence in the record on ' 
cont~nded that Kirkingburg had 'failed t~ produce Albertsons' policy of requiring adherence to 
any, material issue of fact' that he was:1 disabled. minimum DOT VISion standards" for its 
App. 182. Parts of the Ninth Circuit's aiscussion truckdrivers. ,see, e.g:, App. 53, 55-56,' 333, 
suggest that it was merely denying the ¢ompany's . would bar any inference that Albertsons' failure to 
request for summary judgment,' leavingl/ the issue' detect .the discrepancy between the level of visual, 
open for factual dev,elopment and res6lution on acuity, Kirkingburg was determined to have had 
remand. ' See, e.g., 143 F. 3d,!1 at 1232 during his first' two certifications and the 'DOT's 
('Albertson's first contends that Kirking6~rg failed minimum visual acuity requirement raised a 
to raise a genuine issue· of fact regardirig whether genuine factual dispute on this issue. 
he is disabled'); ibid. ('Kirkingburg hasl:presented 
uncontroverted evidence showing thatli'" [his] FNI4. The EEOC's regulitions implementing Title 
inability to see out of one eye affectS his/peripheral 'I define '[q]ualification standards' to mean 'the 
vision and his depth perception ');ibid. ('if the personal and professional attributes including the 
facts are .as Kirkingburg alleges')., M;o:~eover the' skill,experience. education. physical, medical. 
Government (and at times even Albeitsons, see safety and 'other, requirements established' by a 
Pet. for Cert. 15) understands the NirithllCircuit to covered entity as requirements which an individual 
have been simply explaining why the coinpany was must meet in order to be eligible for the position 
not entitled to summary judgment on this score. held or desired .• '29 .CFR §1630:2(q) (1998). 
See Brief for United States et al. as Atriici Curiae 
11, and n. 5 ('The Ninth Circuit there(or~ correctly' 
declined' to grant summary judgment tol petitioner' FNI5. This appears to be ~e position taken by the 

EEOC in the Interpretive Guidance promulgated .on the ground that monocular vision~J is. nota 
disability'). Even if that is !'In accurate reading, the, under its authority to issue regulations to ~rry out 

statements the Ninth Circuit made setti'l-tg out the Title I of the ADA. 44 ,u. S. C. §12116, see 29 

standards governing the finding of disab'ility would CFR pt. 1630, App., §§1630.15(b) and (c) (1998) 
have largely dictated the outcome. 'Whether one (requiring safety-related standards. to be evaluated 

,views, the, Ninth Circuit's opinion, ~s merely, under ·the ADA's direct threat standard); see also 
denying summary judgment for the com~any or as App. § 1630.10 (noting that selection criteria that 
tantamount to a grant of summary judgment for screen out individuals with disabilities, including 
Kirkingburg, 9ur rejection of the f sweepIng 'safety requirements. VISion or . hearing' 
character of' the Court of IAppeals's requirements,' must be job-related, consistent with 
pronouncements remains the same. ' ' business necessity. and not amenable to reasonable 

accommodation); EEOC v. Exxon Corp.• iF. 
, Supp. 2d 635, 645 ·(ND Tex. 1998) (adopting the .'F~12. Individuals ~ho can ~ out'ofoky one ey~ ,

'i ' EEOC's 'position that safety- related qualification are unable to perform stereopsis,' the I process of ' 
'standards must meet the: ~DA's . direct-threat combining two retinal images intl?' o~e through 

standard). Although' it 'might· be questionedwhich two-eyed individuals gaiil muth of their' 
whether the Government's interpretation, 'which ,depth perception, particularly at shortidistances., 
m(ght impose a higher burden on employers toAt greater, distam::es, stereopsis is rel~tivelY less, 

. justify safety-related qualification standards thanimportant for depth perCeption. In th~ir distance, 
. other job r~uirements, is a sound one, we have no

vision, monOCular individuals arell able to . . II need to confront the validity of the reading in this
compensate for their 'lack of stereopsis Ito varying 

, I, . case. 
degrees by relying on monocular cue,s, such as 

'motion parallax, liriear perspective; toverlay of 
contours, and distribution of highlights and :FN16. Ttle implementing regulations of Title I also , n 
shadows. See Von Noorden, n. I, supra; at 23-30; . recognize adefense·to liability under the ADA that 


, App. 300-302. . '. d "achallenged ~ction is required or necessitated'by 

ii ' another 'Federa! la~' or regulation,' 29 CFR § 

FNI3. Kirkingburg asserts th'at in' s~Owing that. 1630.15(e) (1998). Al! the parties do not invoke 
Albertsons initially allowed him to. drive with a this specific regulation; we have no occasion to 
DOT certification, despite the .fact that he did not consider its effect. .. 

'meet the DOTts, minimum vis~al acuity "
requirement, he produced evidence 'frgm which a FNI7. This provision is currently codified at 49 U. 
reasonable juror could find that he ~tisfied the S. C. §31136(a)(3). 

., II, ' 
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FNI8. Congress recently amended the waiver 
,provision in the, Transportation Equity, Act for the 
21st Century'. PUb. L. i05~178. 112 Stat. 107. It 
now provides tQat the Secretary of Transportation 

,may issue a'2-y!!ar renewable 'exemption' if. 'such 
,exemption would likely achieve a level of safety 
that is equivalent to. or greater than. ,the level that 
would be achieved absent such exemption.' See § , 
4007. 112 Stat. 401, 49 U. S. C. A. ,§31315(b) 
(Oct. 1998 Supp.). 

FN 19, At the, time the' FHW A promUlgated the 
current visual acuity standard, the agency was 
acting 'pursuant to' §204(a) of the .,Interstate 
Commerce Act,. as amended by the, Motor Carrier 
Act, 49, U. S.C. §304(a) (1970 ed.), see n., I, 

'supra, which likewise required the agency to 
regulate to ensure'safety ofoperation.' 

FN20. The Interstate' Commerce Commission 
promulgated the first visual aCl:lity regulations for 
interstate commercial drivers in 1937. req'uiring 
'[g]ood eyesigtit in both eyes (either with or 
without glasses, or by correction with glasses), 
including adequate perception of red and green 
colors.' 2 Fed. Reg. 113120 (1937). In 1939. the 
vision standard was changed to require 'visual 
acuity (either without glasses or'by correction with 
glasses) of not less than 20/40 (Snellen) in one eye; 
and 201100 (Snellen) in the other eye; form field of 
not less than 45 degrees in all meridians from the 

, point of fixation; ability to distinguish red, green.' 
and yeHow.' 57 Fed. Reg.' 6793-6794 (1992) 
(internal quotation marks omitted). In 1952, the ' 
visual' acuity standard was strengthened to require 
,lit least 20/40 (Snellen) in each e~e. Id., at 6794. 

,FN21. Though irrelevant to the disposition of this 
case, it is hardly surprising that two years after the 
events here the waiver regulations were struck 
down for failure of the FHW A to support 'its 
formulaic finding of consistency with public safety. 
See Advocates for Highway and Auto Safety v. 
FHWA. 28 F. 3d 1288, 1289 (CADC 1994). 'On 
remand. the agency 'revalidated', the waivers ithad 
already issued, based in part on evidence relating' 
to the safety 'of drivers in the program that had not 
been included in the record before the District of 
Columbia Circuit. See 59 Fed. ~eg. 50887, 
50889-50890 (1994); id., at 59386. 59389. In the 
meantime 'theFHWA has apparently continued to 
want things both ways. It has said publicly. based 
on a review of the data it collected from the waiver 
program 'itself. that the drivers who obtained such 
waivers have performed better as a class than those 
who satisfied the regulation. See id .• at 50887. 
50890. It has also recently noted that its medical 

panel has recommended 'leaving the visual acuity 
standard unc~nged:' see 64 Fed. Reg. 16518 
'(1999) '(citing"'F; Berson,' M. Kuperwaser. 'L. 
Aiello. and 1. Rosenberg, Visual Requirements and 
Commercial Drivers, Oct. 16, 1998), a 

, recommendation which the FHW A has concluded 
'suppo~ its 'view that the present standa~d is 
,'reasonable and necessary as a general standard to 

ensure highway safety.' 64 Fed. Reg: 16518 
(1999). 
The waiver program in which Kirkingburg 
partiCipated expired on March 31. 1996, at which 
pointthe FHWA allowed all still-active participants 
to continue to operate in interstate commerce, 
provid~d they continu!!d to meet certain medical 
and other requi~ements. See 61 Fed. Reg. 13338, 
13345 (1996); 49 CPR §391.64 (1998). The 
FHW A justified this decision based 011 the safety 
record of participants in the origillitl waiver 

; program. See 61 Fed. Reg. 13338, 13345,(1996). 
, 'In the wake of a 1996 :decision from the United 

States Court of Appeals for the' Eighth Circuit 
'requiring the ~HWA to justify the' exclusion Of 
,further participants in the waiver program, see 

"Rauenhorst 'v. United States Dept. of 
Transportation, FHWA,95 F. 3d 715, 723 (1996). ' 
the agency began taking new appliCants for 
waivers. see, e.g., 63 Fed. Reg. 66226 (1998). 
The agency has now' initiated a program under the 
authority granted, in the Transportation Equity Act 

'.for'the 21st Century, Pub, L No. 105-178,112 
Stat. 107, to grant exemptions on a more regular 
basis, see 63 Fed. Reg. 67600 (1998) (interim final 
rule implementing the Transportation Equity Act 

, for the 21st Century). :The effect of the current 
exemption program has not been challenged in this 
case, and we have no occasion to consider it. 

JUSTICE THOMAS, concurring, 

As the' Government reads the Americans With 
Disabilities Act of 1990,,104 Stat. 327, as amende~, 
42 U. S. C. §12101 et seq. (l994ed., and Supp. , 
III), it requir~s that petitioner justify the Department 
of Transportation's visual acuity standards as job 
related, consistent with' busifiess . necessity, ' and 
required to prevent employees from imposing' a 

'direct threat'to the health and safety of others in the 
workplace. The Court assumes, for purposes of this 
case, that the Government's reading is, for, the most 
part, correct. Ante, at 13 and n. 15. I agree with 
the Court's' decision that, even when the case is 
analyzed through the Government's' proposed lens, ' 
petitioner was entitled to summary judgment in this-. 
case. As the Court explains, ante, at 21·22,it 
would be unprecedented and nonsensical to interpret 
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§ 12113 to require petitioner to deJ~nd the 
application of the Goverirri1ent' s regi.t~ktion to 
respondent when petitioner has an unc~nditional 
obHgati,on to enforce the fe.deral law.. . '..... ),:, l .' 

j 
As the Court points out, though, ante, at 1~1, DOT's 

visuala<;:uity standards might also be relevjpit to .pe 
question whether respondent. was a iiqualified 
individual with a dis~bility' u.nder 42 u.l! S. c.. § 
121 12(a). That section provides that n~ covered 
entity 'shall discriminate against. a. jjqualified 
~dividual with a disability because of the1;disability 
of such individual.' § 12112(a). Presum~bly, then, 
a plaintiff claiming a cause of action unde.r:,llthe ADA 

bears the burden of p.roving, inter alia, tI1;,a,t he is a 
qualified individual. The phrase I(qualified 
individual with a .. di~ability' is defined to mean: .' 

II . 'an individual with a disability .. who,u,' with or 
r.without- reasonable accommodation, cart perform 

the essential functions of the empI.oymed,,'t position 

that such individual holds' or desires. II' .For the 
purposes Of this subchapter, considerati()n shall be 

<given to the employer's judgment as! to what 
· functions of a job are esseritial, and if aql employer 
has prepared. a . written description before 
advertising or iri~rViewing applicants f~r the job, 

· this description shall be considered evidgnce of the 
essential. functions' of me job.' § !112111(8) 
(emphasis added). ']1 

In this case, respondent sought· a job dri~ing trucks . 
in ~terstate commerce. The quintessenti#! function 
of that job, it seems to me, is to be ablei;to drive a 
commercial truck in interstate commerce , land it was . 

1\ 
respondent's burden to prove that he could do so. 

· . . . Jj 
As the Court. explains, ante, at 14, DOli'S Motor 

Carrier Safety Regulations have the force ,bf law and 
bind petitioner--it may not, by law, 'perrrlit a person 
to drive a commercial motor vehicle dntess thlit 

. , II 
Ii 
If 

it' 
il 
I 
,I , 
I 

. Jt 

I,'/ 
. I 

person is qualified to drive.' 49 CFR §391.l1 
'(999). But by the. same token, DOT's regulations 
bind respondent who "shall not drive a coinmercial 
motor vehicle unless. he/she is qualified to drive a 
commercial motor vehicle~'.. Ibid.; see also §391.41 
('A person shall not drive a commercial motor 

.. vehicle unless he/she is physically qualified to do 
so'). Given that DOT's regulation equally binds 
petitioner and respondent, and that it is conceded in 
this case that respondent could not meet the federal 
requirements, respondent surely was not 'qualified' 
to perforin the essential functions of petitioner's 
truckdriver job .. without a reasonable 
accommodation~ The waiver program might be 
thought of as a way' to reasonably accommodate 

. . d . b ~ 'th f th C 1 . 
respon ent, ut lor e act, as' e ourt ,exp ams, 

ante, at 15~ 20, that the program did' nothing to 
modify the regulation's unconditional requirements .. 
For that reason, requiring petitioner to make such an 

accommodation most certainly ,would have been 
unreasonable. 

The result of this case is the same under either view 
of the statute. If forced to 'choose between these 
alternatives, however, I would prefer to hold that 
respondent, as a matter of law, was not qualified to 
perf orin the job he sought within the meaning of the 
ADA. I nevertheless join the Court's opinion. The 
Ninth Circuit below viewed respondent's ADA 

. claim O'n the Government's terms . and petitioner's 
argument here appears to be tailored around the 

. Government's view. In these circumstances, I agree 
with the Court's approach. I join the Court's 
opinion, however, only on the understanding that it 
leaves open the argument that federal laws such as 

. DOT's' visual acuity standards might be critical, in 
determining whether a plaintiff is a 'qualified 
individual with a disability. ' 

END OF DOCUMENT 

.. 
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Syllabus [FN*] 

FN* The syllabus constitutes no part of the opinion 
of the Court but has been prepared by the Reporter 
of Decisions for the convenience of the reader. See 
United States v. Detroit Timber & Lumber Co., 
200 U. S. 321,337. 

Respondent . United Parcel Service, Inc. (UPS), 
hired petitioner .as a mechanic, ,a position that 
required him to drive commercial vehicles. To 
drive, he had to satisfy certain Department of 
Transportation (DOT) health certification 
requirements, including having 'no current clinical 
diagnos~s of high blood pressure likely to interfere 
with hislher ability to operate a commercial vehicle 
safely.' 49 CFR §39i,41(b)(6). Despite petitioner's 
high blood pressure, he was errqneously granted 
certification and commenced work. After the error 
was discovered, respondent fired him on the belief 

,that his blood pressure exceeded the DOT's 
, requirements. Petitioner brought suit under T~tle I 
of the Americans with Disabilities Act of 1990 
(ADA), the District Court, granted respondent 
summary jUdgment, and the Tenth Circuit affumed. 
Citing its decision in Sutton v. United Air Lines, 
Inc., 130 F. 3d 893, 902,aff'd, ante, p. _;thatan 
individual claiming a disability under the ADA 
should be assessed with regard to any mitigating or 
corrective measures employed, the Court of Appeals 
held th~t petitioner's hypertension is not adisability 
because his doctor testified that when medicated, 

. petitioner functions normally in eyeryday activities. 
The court also affirmed the District Court's determi
nation that petitioner is not 'regarded as' disabled 
under the ADA, explaining that respondent did not, 
terminate him on an unsubstantiated fear that he 
wouid suffer a heart attack or stroke, but because his 
biood pressure exceeded the DOT's requirements for 

commercial vehicle drivers. 

Held: 

1. Under the ADA, the determination whether 
petitioner's impairment 'substantially limits' one or 
more major life activities is made with reference to 
the mitigating measures he employs. Sutton,' ante, 
p. _. . The Tenth Circuit concluded that. when 
medicated, petitioner's high blood pressure does not 
substantially limit him in any major life activity. 
Because the question whether petitioner is disabled 
when, taking medication is not before this Court. 
there is no occasion here to consider whether he is 
'disabled' due to limitations that persist despite his 
medication or the negative side effects of his 
medication. P. 4. 

2. Petitioner is ,not 'regarded as' disabled because 
of his high blood pressure. Under Sutton, ante, at 

, a person is 'regarded as' disabled within the 
ADA's meaning if, among other things, a covered 

, entity mistakeDly believes that the person's actual, 
nonlimiting impairment substan't~ally limits one or 
more major life activities. Here, respondent argues 
that it does not regard petitioner as substantially 
limited in the major life activity of working, but, 
rather, regards him as unqualified to work as a UPS 
me~hanic because he is unable to obtain DOT health 
certification., When referring to the major life 
activity of working, the Equal Employment 
Opportunity Commission (EEOC) defmes 
'substantially limits'as 'significantly restricted in 
the ability to perform either a class of jobs or a 
broad range of jobs in various classes as compared 
to the average person having comparable training, 
skills and abilities.' 29 CFR § I 6300)(3)(i). Thus, 
one must be regarded as precluded from more than a 
particular ,job. Assuming without deciding that 'the 
EEOC regulations are valid, 'the Court concludes 
that the evidence, that petitioner is regarded as 
unable to meet the DOT regulations is not sufficient 
to create a genuine issue of material fact as to 
whether he is regarded as unable to perform a class 
of jobs utilizing his skiils. At most, petitioner has 
shown that he is regarded as unable to perform the 
job of mechanic only when that job requires driving 
a commerCial motor vehicle--a specific type of 
v~hicle used on a highway in interstate commerce ... 
He has put forward no evidence that he is regarded ' 
as unable to perform any mechanic job that does not 
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iI 
caIl for driving a commercial motor vehicl~ and thus 

. does not require DOT certification.' Indeed, it is 
• II

undlsputed that he is generally employ;;tble as a 

mechanic, and there is uncontroverted evidence that 

he could perform a number of mech4hic jobs. 

Consequently, petitioner has failed to Sho~.llthat .he is 

regarded as unable to perform a class! of Jobs . 


. Rather, the undisputed record· evidence demonstrates 

that petitioner is, at mQst, regarded as ;hnable to. 

perfQrm Qnly a particular ·job. This is in~ufficient, 

as a matter Qf law, to prQve that pe(itioner is 

regarded as substantially limited. in the fuajQr iife 

activity Qf wQrking. pp. 4-8. jl; 

. ,I 
141 F. 3d 1185, affirmed. Ii'I 

. IiI' 
O'CONNOR, J., delivered the opiniQ~ Qf the 

Court, in which REHNQUIST, C. J., andl~CALlA, 
KENNEDY, SOUTER, THOMAS, and 
GINSBURG, n., jQined. STEVENS, iL filed a 
dissenting Qpini~n, in which BREYER, J.,IJoined. 

.1, 

'I 
ON WRIT OF CERTIORARI TO THE ,IUNITED 

STATES COURT OF APPEALS F0R THE 
TENTH CIRCUIT. r 

. I: 

JUSTICE O'CONNOR delivered the QPi!i1ion Qf the 
. . il 

CQurt. .' Ii . 

ResPQndent United Parcel Service,' Ind. (UPS), 
dismissed petitiQner Vaughn L. Murphy fr&m his job 

. . 11 

as a UPS mechanic because Qf his high blQQd 
pressure. PetitiQner filed suit under Titl~ I Qf the 
Americans with Disabilities Act of 199011(ADA or 
Act), 104 Stat. 328,42 U. S. C: §12101 .et seq., in 
Federal District CQurt. The District CoJh granted 
summary judgment to. respondent, and th~ CQurt Qf 
Appeals for the Tenth Circuit affirmed. II We must 
decide whether the CQurtQf Appealsi!correctly 
considered petitiQner in his medicated state when it 
held that petitioner's impairment tloes nQt 
'substantially limi[t]' Qne or mQre Qf his IlmajQr life 
activities and. whether it. correctly deterquned that 
petitiQner is nQt 'regarded as disabled!I' See § 
12102(2). In light Qf Qur decision inlSuttQn v. 
United Air Lines, Inc., ante, p. , we cQnclude 

-- II 
that the Court of Appeals' resolution of PQth issues 
was correct. II 

II 

Ii 
PetitiQner was first diagnosed with hy,pertension 

! 

(high blood "pressure) when he was 10 years old . 
Unmedicated, his blQod pressure is approximately 
2501160. With medicatiQn, however, petitiQner's 
'hypertensiQn 'does nQt significantly restrict his 
activities and . . . in general he can function 
normally and can engage in activities that Qther 

. perSQns nQrmaily do.' 946 F. Supp. 872, 875 (Kan. 
1996) (discussing' testimQny Qf petitiQner's 
physician). 

In August 1994, resPQndent hired petitiQner as a 
mechanic; a PQsitiQn that required petitiQner to. drive 
commercial motQr vehicles. Petitioner does nQt 
challenge the District CQurt's cQnclusiQn that driving 
a commercial motQr vehicle is an essential functiQn 
Qf the mechanic's job at UPS. 946 F. Supp., at 
882-883. To. drive such vehicles, however, 
petitiQner had to satisfy certain health requirements 
imposed by the Department Qf TransportatiQn 
(DOT). 49 CFR §391.41(a) (1998) ('A persQn shall 
not drive a cQmmerciai motQr vehicle unless he/she 
is physically qualified to do. so. and . . . has Qn his/ 
her person ... a medical examiner's Certificate that 
he/she is physically qualified to. drive a cQmmerciai 
motor vehicle'). One such requirement is that the 
driver Qf a cQmmercial mQtQr vehicle in interstate 
commerce· have 'no. current cliniciI diagnQsis Qf 
high blQQd pressure likely to interfere with hislher 
ability to. Qperate a cQmmerciai vehicle safely.' § 
391.41(b)(6). 

At the time respondent hired him, petitiQner's blood 
pressure was so. high, me'asuring at 186/i24, that he 
was nQt qualified fQr DOT health certificatiQn, see 
App. 98a-102a (Department Qf TransportatiQn, 
Medical RegulatQry Criteria fQr EvaluatiQn Under 
SectiQn 391.41(b)(6), attached as exhibit to. Affidavit 
and TestimQny of John R. McMahon) (hereinafter 
MediCal RegulatQry Criteria). NQnetheless, 
petitiQner was errQneQusly granted certificatiQn, and 
he cQmmenced wQrk. In September 1994, a UPS 
Medical Supervisor who. was reviewing petitioner's 
medical ftles discovered the errQr and requested that 
petitiQner have his blQQd pressure retested. UpQn 
retesting, petitioner'S blQod pressure was measured 
at 160/102 and 1641104. See App. 48a (testimQny 
Qf Vaughn Murphy). On October 5, 1994, 
resPQndent fired petitioner on the belief that his 
blQQd pressure exceeded the DOT's requirements for 
drivers of cQmmerciai mQtor vehicles. 

PetitiQner brQught suit under Title I Qf the ADA in 
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the United States District Court for the District of 
Kansas. The court granted respondent's motion for 
summary judgment. It held that, to determine 
whether petitioner is disabled under the ADA; his 
'impairment should be evaluated in its medicated 
state.' 946 Po Supp., at 881. Noting that when 
petitioner is medicated he is inhibited only in lifting 
heavy objects but otherwise functions normally, the 
court held that petitioner is not 'disabled' under the 
ADA. Id., at 881-882. The court also rejected 
petitioner's claim that he was 'regarded as' disabled, 
holding that respondent :'did not regard Murphy as 
disabled, only that he was not certifiable under DOT 
regulations.' Id., at 882. 

The Court of Appeals affirmed the District Court's 
judgment. 141 F. 3d lIaS (CAlO 1999) Gudgt. 
order)~ Citing its decision in Sutton ·v. United Air 
Lines, Inc., 130 F. 3d 893, 902 (CAlO 1997), afi'd, 
_ U. S. _ (1999), that an individual claiming a 
disability under the ADA should be assessed with 

. regard to any mitigating or corrective measures 
employed, the court held that petitioner's 
hypertension is not a disability because his doctor 
had testified that when petitioner is medicated, he ' 
'functions normally doing everyday activity that an 
everyday person does.' , App. to Pet. for Cert. 4a. 
The court also affirmed the District Court's 
determination that petitioner is not 'regarded as t 
disabled under the ADA. It 'explained that 
respondent did not terminate petitioner 'on an 
unsubstantiated fear that he wQuld suffer a heart 
attack or stroke,' but 'because his blood pressure 
exceeded the DOT's requirements for drivers of 
commercial vehicles.' Id., at Sa. We granted 

'certiorari, 525 U. S. (1999), and we now 
affirm. 

II 

The first question presented in this case is whether 
the determination of petitioner's disability is made 
with reference to the' mitigating measures he 
employs. We have answered that question in Sutton 
in the affirmative. Given that ~oldiJ:lg, the result in 
this case is clear. The Court of Appeals concluded 
that, when medicated, petitioner's high ,:blood 
pressure does not substantially limit him in any 
major life activity. Petitioner did not seek, and we 
did not grant, certiorari on whether this conclusiori 
was correct. Because the question whether 
petitioner is disabled when taking medication is not 

before us, we have no occasion here to consiger 
whether petitioner is 'disabled' due to limitations 
that 'persist despite his medication or i the negative 
side effects of his medication. Instead, the question 
granted was limited to whether, under the ADA, the 
determination of whether an individual's impairment 
'substantially limits' ~ne 'or more major life 
activities should be made without consideration of 
mitigating measures. ' Consequently, we conclude 
that the Court of Appeals correctly affirmed the 
grant of summary judgment in respondent's favor on 
the claim' that petitioner is substantially limited in 
one or more major life activities and thus disabled 
under the ADA. 

III 

The second issue presented is also largely resolved 
by our opinion' in Sutton. Petitioner argues that the 
Court of Appeals erred in holding that he is not 
'regarded ,as' disabled because of his high blood 
pressure. As we held in Sutton, ante, p. IS, a 
person is 'regarded as' disabled within the meaning 
of the ADA if a covered entity mistakenly believes 
that the person's actual, nonlimiting impairment 
substantially limits one or more major life activities. 
Here, petitioner alleges that his hypertension is 
regarded as substantially limiting him in the major 
life activity of working, when in fact it does not. To 
support this claim, he points to testimony from 
respondent's resource manager that respondent flIed 
petitioner due to his hypertension, which he claims 
evidences respondent's belief that petitioner's 
hypertension--and ,consequent inability to obtain 
DOT certification--substantially limits his ability to 
work. In response, respondent argues that it does not 
regard petitioner as substantially limited in the major 
life activity of working but, rather, regards him as 
unqualified to work as a UPS mechanic because he 
is unab.le to obtain DOT health certification. 

As a preliminary matter, we note that there remains 
,some dispute 'as to whether petitioner meets the 
. requirements for DOT certification. As discussed 

above, petitioner was incorrectly granted DOT 
certification at his first examination when he should 
have instead been found unqualified. See supra, at 
2. Upon retesting, although petitioner's blood 
pressure was not low enough to qualify him for the 
one-year certification that he had incorrectly been 
issued, it was sufficient to qualify him for optional -. 
temporary DOT health certification. App. 98a-102a 
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. I 

(Medical Regulatory Criteria). Had a IphYSician Again, assuming without deciding that these 
examined petitioner and. in light of his medical regulations are valid, petitioner has failed to 
history, declined to issue a tempor~\-v DOT. demonstrate that there is a genuine issue of material 
, ~J . 

certification, we would not second-guess that fact as to whether, he is' regarded as disabled.J, 
decision. Here, however. it appears that UPS Petitioner was fired from the position of UPS 
determined that petitioner could not meetlJthe DOT mechanic because he has a physical impairment-
standards and did not allow him to attempt to obtain hypertension--that . is regarded as preventing him 

, the optional temporary certification. Id., it 84a-86a from obtaining DOT health certification. See App. 
(testimony of Monica Sloan, UPS's comparly nurse); to Pet. for Cert. 5a (UPS terminated Murphy 
id., at 54a-55a (testimony and affidavit Jr Vaughn because 'his blood pressure' exceeded the DOT's 
Murphy). 'We need not resolve the q~estion of requirements for drivers of commercial vehicles'); 
whether petitioner could meet the standardslfor DOT 946 F. Stipp., at 882 (,[T]he court concludes UPS 
health· certification, however, as it goe~1 only to did not regard Murphy as disabled, only that he was 
whether petitioner is qualified and Ii whether . not certifiable under DOT regulations'); App. 125a, 
respondent has a defense based on the DOT &para ; 18 (Defendant's Memorandum in Support 
regulations, see Albertsons v. Kirkingburg~ post, p. of Motion for Summary Judgment) CUPS considers 
__--issues not addressed by the court i,below or driving commercial motor vehicles an essential 
raised in the petition for certiorari. II . function of plaintiff's job as mechanic'); App. 103a 

(testimony of John R. McMahon) (stating that the 
The only issue remaining is whether thell evidence reason why petitioner was fired was that he 'did not 

that petitioner is regarded as unable to o~tain DOT meet the requirements of the Department of 
certification (regardless of whether hecaif, in fact. Transportation') . 
obtain optional temporary certification) is isufficient 
to create a genuine issue of material f~ct as to The evidence that petitioner is regarded as unable to 
whether petitioner is regarded ~ substantially meet the DOT regulations is not sufficient to create 
limited in one or more major life activitiJk. As in a genuine issue of material fact as. to whether 

11
Sutton, ante, at 18-19, we assume, arguendo, that petitioner is regarded as unable to perform a class of 
the EEOC regulations regarding the ijdisability jobs utilizing his skills. At most, petitioner has 
determination are valid. When referrirlg to the shown that he is regarded as unable to perform the 
major life activity of working, tHe Equal job of mechanic only when that job requires driving 
Employment Opportunity Connpission!1 (EEOC) a commercial motor vehicle--a specific type of 
defines 'substantially limits' as: 'significantly vehicle used on a highway in interstate commerce. 
restricted in the ability to perform either ~ class of 49 CPR §390.5 (defming 'commercial motor 
jobs or a broad range of jobs in various ~lasses as vehicle' as a vehicle weighing over 10,000 pounds, , . n 
compared to the average person having c<?,mparable designed to carry 16 or more passengers, or used in 
training, skills and abilities.' 29 CFR § 1630(j)(3)(i) the .. transportation of hazardous materials). 
(1998). The EEOC further identifies sevefal factors Petitioner has put forward no evidence that he is 
that courts should consider when dJiermining regarded as unable to perform any mechanic job that 
whether an individual is substantially limi~ed in the does not call for driving a commercial motor vehicle 
major life activity· of working, including 'the and thus does not require DOT certification. 
number and types of jobs utilizing similat; training, Indeed, it is undisputed that petitioner is generally' 
knowledge, skills or abilities, Within (the] employable as a mechanic. Petitioner has 
geographical area (reasonably accessibl~ to the 'performed mechanic jobs that did not require DOT 
individual], from which the in~ividuail is also certification' for 'over ·22 years,' and. he secured 
disqualified.' § I 630(j)(3)(ii)(B). Thu~,. to 'be . another job as a mechanic shortly after leaving UPS. 

. H 
regarded as substantially limited in the major life . 946 F. Supp., 'at 875, 876. MoreOver, respondent 
activity of working, one must be re~larded as presented uncontroverted evidence that petitioner 
precluded from more than a particular job. See § could perform jobs such as diesel mechanic, 
1630(j)(3)(i)' ( 'The inability to perform fia single, automotive mechanic, gas-engine repairer, and gas
particular job does not constitute a substantial welding equipment mechanic, all of which utilize •• 

II 

limitation in the maJ'or life activity of working'). petitioner's mechanical skills. See App. 1I5a 
. il (report of Lewis Vierling). 

. ~' 
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Consequently, in light of petitioner's skills and the' 
array of jobs available to petitioner utilizing those 
skills, petitioner has failed to show that he is 
regarded as unable to perform a class of jobs. 
Rather, the undisputed record evidence demonstrates 
that petitioner is, at most, regarded as unable to , 
perform only' a particular job. This is insufficient, 
as a matter of law, to prove that petitioner is 
regarded as substantially limited in the major life 

,activity of working. See Sutton, ante, at 19-20. 
Accordingly, the Court of Appeals correctly granted 
summary judgment in favor of respondent on 
petitioner's claim that he is regarded as disabled. 
For the reasons stated, we affirm the decision of the 
Court of Appeals for the Tenth Circuit. 

It is so ordered. 

JUSTICE STEVENS, with whom JUSTICE 
BREYER joins, dissenting. 

For the reasons stated in my dissenting opinion in 
Sutton v. United Air Lines, Inc., ante; p. _, I 

respectfully dissent. I believe that petitioner has a 
'disability' within the meaning of the ADA because, 
assuming petitioner's uncontested evidence to be 
true, ,his very severe hypertension--in its 
unmedicated state--' substantially limits' his ability to 
perform several major, life activities. Without 
medication, petitioner would likely be hospitalized. 
See App. 81. Indeed, unlike Sutton, this case 
scarcely requires us to speculate whether Congress 
intended the Act to cover individuals with this 
impairment. Severe hypertension, in my view, 
easily falls within the ADA's nucleus of covered 
impairments. See Sutton, ante, at 3-9 (STEVENS~ 
J., dissenting). 

Because' the Court of Appeals did not address 
whether petitioner was qualified or whether he could 
perform the essential job functions, App. to Pet. for' 
Cert. Sa,' I would reverse and remand for further 
proceedings. 

END OF DOCUMENT 
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CAROLE KOLSTAD, PETITIONER 
v. . t 

AMERICAN DENTAL ASSOCIATION 
. . . II 

No.' 98-208 I: 
! 

United States Supreme Court. I! 

I! 


Argued March I, 1999 11 


II' 

Decided. June 22" 1999·'i 
I 

Syllabus [FN*] 1:
II 
I 

FN* The syllabus constitutes no part of ~~e opinion 
of the Court but has been prepared by the Reporter 
of Decisions for the convenience of the ibader. See 
United States v. Detroit Timber & Lu1fuber Co., 

200 U. S. 321,337." . II 
11 

Petitioner· sued respondent under Title yn of the 
Civil Rights Act of 1964 (Title VII), ass~rting that 
respondent's decision to promote Tom SP<wgler over 
her was a proscribed act of gender discr~ation. 
Petitioner alleged, and introduced test,imony to 

,I 
prove, that, among other things, the entir9 selection 
process was a sham, the stated r~asons of 
respondent's executive director ii,or, II selecting 

, 
Spangler were pretext, and Spangler ;?ad been 
chosen before the formal selection process began. 
The District Court denied petitioner's req~est for a 

1'ury instruction on punitive damages, 	 W,'Ihich areJl . 
authorized by the Civil Rights Act of 1~91 (1991
Act) for Title VII cases in which the lemployee' 
'demonstrates' that the employer has e~gaged in 

II 
intentional discrimination and has dOne,! so 'with 
malice or with reckless indifference I to [the 

employee's] federally protected rights.' 42 U. S. C. 
§1981a(b)(1). In affirming that denial, tl{k en banc 
Court of Appeals concluded that, before tt1~ jury can 
be instructed on punitive damages, the:I evidence 
must demonstrate that the defendant has ~rgaged in 
some 'egregious' misconduct, and that petitioner had 
failed to make the requisite showing in thiJlcase. 

. I· 
Held: 	 i 


! 

1. An, employer's conduct. need, not be 

independently 'egregious' to satisfy § 1981a's 
requirements for a punitive darnage~ award, 
although evidence of egregious beha~ior may 

provide a valuable means by which an employee can 
show the 'malice' or 'reckless indifference' needed 
to qualify for such an award. The 1991 Act provided 
for compensatory and punitive damages in addition 
to the backpay and other equitable relief to which 
prevailing Title VII plaintiffs had previously been 
limited. Section 1981a's two-tiered structure--it 
limits compensatory and punitive awards to cases of 
'intentional discrimination,' § 198Ia(a)(1), and 
further qualifies the availability of punitive awards 
to instances of 'malice' or 'reckless indifference'-
suggests a congressional intent to impose two 
standards of liability, one for establishing a right to 
compensatory damages and another, higher standard 
that a plaintiff must satisfy to qualify for a punitive' 
award. The terms 'malice' and 'reckless 
indifference' ultimately focus on the actor's state of 
mind,. however, and § 1981a does not require a 'f. 

showiilg of egregious or outrageous discrimination 
independent of the employer's state of mind. Nor 
does the. statute's structure imply an independent . 
role for 'egregiousness' in the face of congressional' 
silence. On the contrary, the view that §1981a 
provides for punitive awards based solely on an 

employer's state of mind is consistent with the 1991 
Act's. distinction between equitable, and 

compensatory relief. Intent determines which 
remedies are open to a plaintiff here as well. This 
focus on the employer's state of mind does give 
effect to the starute's two-tiered structure. The 

terms 'malice' and 'reckless indifference' pertain .
not to the employer's awareness that it i~ engaging
in discrimination, but to its knowledge that it may be 

acting in violation of federal law, see, e.g., Smith v. 
Wade, 461 U. S. 30, 37, n. 6, 41, 50. There will 
be circumstances where intentional discrimination 

does not give rise to punitive damages liability under 
this standard, as where the employer is unaware of 
the relevant federal prohibition or discriminates with 
the distinct belief that its discrimination is lawful, ' 
where the underlying theory of discrimination is 
novel or ,otherwise poorly recognized; or where the 
employer reasonably believes that its discrimination 
satisfies a bona fide occupational qualification 
defense or other statutory exception to liability. See 
Hazen Paper Co. v. Biggins, 507 U. S. 604, 616, 
617. . Although there is some support for 
respondent's assertion that the common law punitive 
awards tradition includes an 'egregious misconduct' ,~ 
requirement, eligibility for such awards most often 
is characterized in terms of a defendant's evil 
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motive or intent. Egregious or outrageous acts may 
serve as evidence supporting an inference of such· 
evil motive, but §1981a does not limit plaintiffs to 
this form of evidence or require a showing of 
egregious or outrageous discrimination independent 
of the employer's state of mind. pp.5- 11. 

2. The inquiry does not end with a showing of the 
requisite mental state by certain employees, 
however. . Petitioner must impute liability for 
punitive damages to respondent. Common law, 
limitations on a principal's· vicarious liability ,for its 
agents' acts apply in the Title VII context.· See, 
e. g., 'Burlulgton Industries, Inc. v. Ellerth, 524 U.' 
S. 742, 754. The Court's discussion of this question 
is informed by the general common law of agency, 
as codified in the Restatement (Second) of Agency,' 
see, e.g., id., at 755, which, among other things, 
authorizes punitive damages 'against a ... principal 

,because of an [agent's] act ... if ... the agent was 
employed in a managerial capacity and was acting in 
the scope of employment, '.§217 C(c), and declares 
that even intentional, specificaily forbidden torts are 
within such scope if the conduct is 'the kind [the 
employee] is employed to perform, ' 'occurs 
substantially within the authorized time and space 
limits,' and 'is actuated, at least in part, by a 
purpose to serve the' employer, §§228(1), 230,. 
Comment b. Under these rules, even an employer 
who made every good faith effort to comply with 
Title VII would be held liable for the discriminatory 

. acts of agents acting in a 'managerial capacity.' 
Holding such an employer liable, however, is in 
some tension with the principle that it is 'improper 
... to award punitive· damages against one. who 
himself is personally innocent and therefore liable 
only vicariously,' Restatement (Second) of Torts, § 
909, Comment· b. Applying the Restatement's 
'scope of employment' rule in this context, 
moreover, would reduce the incentive for employers' 
to implement antidiscrimination programs and 
would, in fact, likely exacerbate employers' 

. concerns that 42 U. S. C. §1981a's 'malice' and 
'reckless indifference' standard penalizes those 
employers who educate themselves and their 
employees on Title VII's prohibitions. 'Dissuading 
employers from implementing programs" or policies 
to prevent workplace discrimination is directly 
contrary to Title VII's prophylactic purposes. See, 
e.g., Burlington Industries, Inc., 524 U. S., at 764. 
Thus, the Court is compelled to modify the 
Restatement rules to avoid undermining Title VII's ' 

objectives. See, e.g., ibid. The Court therefore 
agrees that, in -the punitive damages' context, an 
employer may not be vicariously liable for 'the 
discrirrunatory employment decisions of managerial 
agents where these decisions are contrary to the 
employer's good faith efforts to comply with Title 
VII. pp: 11-18. ' 

3. The question w~ether petitioner can identify 
facts sufficient to support an inference that the 
requisite mental state can be imputed t<r respondent 
is left fo{ remand. The parties have not yet had an 
opportl:ll:}ity to marshal the record evidence in 
suppoit of their' views on the application of agency 
principles iIi, this' case, and the' en banc Court' of 

, Appeals had no reaSon to resolve the issue because it 
. concluded that petitioner had failed to demonstrate . 
the requisite 'egregious' misconduct. pp. 18-19. 

139 F.3d 958, vacated and remanded. 

O'CONNOR, J., delivered the opinion of the 
Court, Part I of which was unanimous, Part Ii~A of 
which was joined by STEVE~S, SCALIA, 
KENNEDY, SOUTER, GINSBURG, and BREYER 
JJ., and Part II-B of which was joined by 
REHNQuisT, C. J., and SCALIA; KENNEDY, 
and THOMAS, JJ. REHNQUIST, C. J., filed an 
opinion concurring in part and dissenting in part, in 
which THOMAS, J., joined. STEVENS, J., filed an 
opinion concurring in part and dissenting in part, in 
which SOUTER, GINSBURG, and BREYER, JJ., 
joined. 

ON WRIT OF CERTIORARi TO THE UNITED 
STATES COURT OF ·ApPEALS FOR THE 
OISTRICT OF COLUMBIA CIRCUIT 

,USTICE O'CONNOR delivered .the opinion of the· 
Court. 

. Under the terms of the Civil Rights Act 'of 199·1 
(1991 Act), 105 Stat. 1071, punitive damages . are 
available in claims under Title VII of the Civil 
Rights Act of 1964 (Title VII), 78 Stat. 253, as 

, amended, 42 U. S. C. §2000e et seq~ (1994 ed. and 
·Supp. III), and the Americans with Disabilities Act· 
of 1990 (ADA), 104 Stat. 328, 42 U. S. C. §12101 
et seq. Punitive damages are limited,: however, to 
cases' 'in' which the employer has engaged in •• 
intentional discrimination and has done so· 'with 
malice or with reckless indifference to the federally 
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protected r~ghts of an aggrieved indiVidU~l.' Rev. 
Stat. §1977, as amended, 42 U. S. C. §19~la(b)(l). 
We here consider the circumstances under which 
punitive damages may be awarded in an ac~ion under 
Title VII.' 'T . " .' 

',)1
I ,I 

tlA 
{i . 

.. '. II"
In September 1992, Jack O'Donnell anno\).nced that 

he would be retiri~g as the Director of Il!egislation 
and Legislative Policy and Director of ilib Council 
on Government Affairs and Federal Dental Services 
for respondent, American Dental A!~sodation 
(respondent or Association).' Petitione~,' Carole 
Kolstad, was employed with o'DJbell ,in 
'respondent's Washington, D. C., office, ~here she 
was serving as respondent's Director de Federal 
Agency Relations. , When she le~rned of 

, H 

O'Donnell's retirement, she expressed an interest in 
filling his position. Also interested in Ii replacing 
O'Donnell was Tom Spangler, another errtployee in 
respondent's Washington office. At this time, 
Spangler. was serving as the As~ociation's 
Legislative Counsel, a position that invol~ed him in 
respondent's legislative lobbying effo~. Both 
petitioner and Spangler had worked di&ctly with 

10 

O'Donnell, and both had received 'distinguished' 

. performance ratings by the actinghe~d of the 

Washington office, Leonard Wheat. Ii 


. 'I 
Both petitioner and Spangler formally ibpliedfor 
O'Donnell's position, and Wheat request~a that Dr. 
William . Allen, 'the~ serving as. re~pondent's 
Executive Director. in the Association'~Chicago 
office" ma1ce the ultiinate promotion decisJ6n. After 
interviewing both petitioner and Sparigi~r, Wheat 
recommended that Allen . select Spailgler for 
O'Donnell's p'ost: ' Allen notified. petitioner in 
December 1992 that he had, in factl selected 

, . Spangler to serve' as 0' Donnell's replacement. 
Petitioner's challenge to this employmefit decision 

'I 

forms the basis of the instant action.!l . 

1 

, ,B. II ' 
After first exbausting her avenues for relief before 

the Equai Employment Opportunity' C~mmission, 
petitioner filed suit against Ithe Assdbiation in 
Fedenil District Court, alleging that r~~pondent's 
decision to promote Spangler was. a:n act of 
employment discrimination prosc.ribed .1lnder 'Title. 

- I 

VII. . In petitioner's view, the' entire selection 
process was a sham. Tr. 8 (Oct. 26. 1995) (closing 
argument for plaintiff's counsel). Counsel for 
petitioner urged the jury to conclude that Allen's 
stated reasons for selecting Spangler were pretext 
for gender discrimination. id., at 19. 24. and that 
Spangler had been chosen for the position before the 
formal selection process began. id., at 19. Among 
the evidence offered in support of this view. there 
was testimony to the effect that Allen modified the 
description of 0'Donnell's post to track aspects of 
the job description used to hire Spangler. See id., at 
132-136 (Oct. 19,' 1995) (testimony of Cindy 
Simms); id., at 48-51 (Oct. 20, 1995) (testimony of 
Leonard Wheat).. In petitioner's view. this 
'preselection' procedure suggested an intent by the 
Association to discriminate on the basis ofsex . Id., 
at 24. Petitioner also introduced testimony at trial 
that Wheat told sexually offensive jokes and that he 
had referred to certain prominent professional 
women in derogatory terms. See id., at 120-124 
(Oct. 18, 1995) (testimony of Carole Kolstad). 
Moreover, Wheat allegedly refused to meet'with 
petitioner for several weeks regarding her interest in 
O'Donnell's position. See id., at 112-. 113. 
Petitioner testified. in fact, that she had historically 
experienced difficulty gaining access to meet with 
Wheat. See id., at 114-115. Allen, for his part. 
testified that he conducted informal meetings 
regarding O'Donnell's position with both petitioner 
and Spangler, see id., at 148 (Oct. 23, 1995), 
although petitioner stated that Allen did not discuss 
the position with her, see id., at 127-128 (Oct. 18, 
1995). 

The District Court denied petitioner's request for a 

jury instruction on punitive damages. The jury 

concluded that respondent had discriminated against 


. petitioner on the basis of sex and awarded her 

backpay totaling $52,718. App. 109-110. Although 


"the District Court subsequently denied respondent's 
motion for judgment as a matter of law on the issue 
of liability, the court made clear that it ·had not be~n 
persuaded that respondent had selected Spangler 
over petitioner on the basis of sex, and the court 
denied petitioner's requests for reinstatement and for 
attorney's fees. 912 F. Supp. 13, 15 (DC 1996). 

Petitioner appealed from the District Court's 
decisions denying her requested jury instruction on .• 

. punitive damages and her request for reinstatement 
. and attorney's fees. Respondent cross-appealed 
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from the denial. of itS motion for judgment as a generally with the panel majority .. 
matter of law. In a' split decision, a panel of the ' 
Court of Appeals for the' District of Columbia We gnmtea certiorari, 525 U. S. _. (1998), to 
Circuit. reversed the District Court's decision resolve a conflict among the Federal Courts of 
denying petitioner's request for an instruction on. ': ,'. Appeals concerning the circumstances under which a 
punitive damages. 108 F. 3d 1431, 1435 (1997). ,In jury may. coriside'r Ii reques.t for punitive damages 
so doing, the 'court rejected respondent's claim ,that under §19~·la(b)(1). '. Compare 139· F. 3d 958 
punitive damages are available under Title VII only (CADC 1998), (case below), with Lucian() y. Olsten 
in ' 'extraordinarily :egregious cases." Id., at Corp., 110 F. 3d 210, 219- 220 (CAl 1997)' 
1437. The panel reasoned that, 'because ,'the.,sta~e (rejecting: . contention that punitive damages require 
of mind necessary to trigger 'liability for the wrong . showing of,'extraordinarily egregious' conduct). 
is at least as culpable as that required to make" 

. punltiye damages applicable;' , id.·; at 1438 (quoting,· . II . 
Rowlett v. Anheuser-Busch, Inc., 832 F. 2d' 194, A 
205 (CAl 1987», the fact that the jury could 
reasonably have found intentional discriminatioQ: PriO.I:. to 1991, only equitable relief, primarily 
meant that the· jury should have been permitted to' backpay,' was available to prevailing Title VII 
consider punitive, damages. The court noted, \ plaintiffs; the statute provided no authority for an 
however, that not all, cases involving intentional award of punitive or compensatory damages. See 
disc:rimination would support a punitive damages" Landgraf: .v. USI Film Products, 511, U ..S. 244, 
award~ 108 F. 3d, at 1438. Such an award might 252-253 (1994). With the passage of the 1991 Act, 
be improper, the panel reasoned, in instances where. Congress'provided for ,additional remedies, 
the employer justifiably' believes that intentional including' punitive damages; for certain classes of 
discrimination is permitted or . where an employee Title VII and ADA violations. 
engages in discrimination outside the scope of f:hat 
employee's authority. Id., at 1438-1439. Here, the The 1991 Act limits compensatory and punitive 

" 'court concluded, respondent 'neither attempted to damages awards, however, to cases of 'intentional 
justify the use of sex in its promotion decision nor discrimination' -~that is, cases that do not rely on the 
disavowed the actions of its agents.' Id., at 1439. 'disparate impact' theory of discrimination. 42 U. 

S. C. §198~a(a)(1). Section 198ta(b)(l) further 
The Court of Appeals subsequently agreed to rehear , qualifies the availability' of punitive awards: 

the caSe en banc, limited to the punitive damages" , , A complaining party may recover punitive 
question.. ' In a divided opinion, the court affirmed:· damages under this section against a ,respondent 
the decision of the District Court. 139 F:' 3d 958 (other than a government, govenunent agency or 
(1998). The en banc' majodty concluded that, political subdivision) if the complaining party 
'before the' question of punitive damages can go to demonstrates that the respondent engaged in a 
the jury, the evidence of the' defendant's culpability' discriminatory practice or discriminatory practices 
must exceed what is needed to ~how intentionaI . with malice or with reckless indifference to the ' 

·discrimination.' Id., at 961. Based on the 1991 federally protected rights of. an . aggrieved 
Act's structure and legislative history, the court individual.' . (EmphaSis added.) 
determined, specifically, that a defendant. must be 
shown to have engaged in some 'egregious' ,:The ~ery structure of§1981a suggests a 
misconduct before the jury. 'is peirhltted to consider a '. congressioqal intent to authorize punitive' awards in': 
request for punitive damages. Id., . : . at 965. 'only a subset. of caSes. involving intentional 
Although' the court declined to set out the discrimination.-' Section 1981a(a)(1) limits 

, ". 'egregiousness' requirement' in any detail, it. compensa.tory. and punitive awards to instances of 
concluded. that petitioner failed to make the reqllisite intentional discrimination, while § 1981a(b )(1). 
showing in the instant case. Judge Randolph. requires plaintiffs. to make an addit~onal 
concurred, relying Chiefly on §1981a's structure as 'demonstrat[ion], of their eligibility for punitive~ 
evidence qf a congressional intent to 'limi[t] punitive. ·damages. Congress plainly sought to impose two ••. 
damages to exceptional cases.' Id., at 970. Judge. standards of liability·:'one. for establiship.g a' right to, 
Tatel wrote in dissent for five judges, ;who. agreed . > .' compensatory damages and. another. higher standard 

Copr..© West 1999 No Cla~ to Orig. U.S. Gqvt. Works 



If 

ilIf ' --- S. Ct. ---- Page 42 
" 

(Publication page referenceS ~re not avaijable for thi~ document.)
", , ,', ;1,' 

that a plaintiff must satisfy to qualify for £punitive 
, award. ' 111 . 

, II 
The Court of Appeals sought to give life to this 

two-tiered structure by limiting punitive, ~wards' to' 
cases, involving intentional discriminati~n of an 
'egregious' 'nature: We credit the lien banc -: 
majority' ~ 'effort .to, effectuate congressional intent, 

,but, in the end, we reject its concl41sion that 
eligibility' . for punitive. damages , can!1 only be" 
described in terms of an employer's 'y.gregious" 
misconduct. 'The terms 'malice' and: I;'reckless' 
ultimately focus on the actor's state of mfpd., See, 
e.g..' Black's Law Dictionary 956-957, 1210 (6th ed. 

1 
1990); see also W. Keeton. ~. Dobbs. ~. Keeton. . 
& D. Owen. Prosser and Keeton. Lawli of ,Torts' 
212-214 (5th ed. 1984) (defming, ~willful.''I''wanton.' 
and 'reckless'). While egregious mis~()fiduct is 
evidence of the requisite mental state, se~ mfra, at, 
10-11; Keeton, supra, at 213-214, §1981~ does not' 
limit plaintiffs to this form"ofevidenc~: and the 
section does not require a snowing of eg~egiqus or, , 
~)Utrageous discrimination, ,independent;i of' the 
employer's state of mind.' Nor does the statute's 

'structure imply an independent ito1e for 
'egregiousness' in the face of congressio~kl silence. 
On ,the contrary, the view that §1981a ptbvides for 

punitive awards based solely on an empld~er's state 


, of mind is consistent with the 1991 Act's:tlistinction 

,Ii

between equitable and compensatory reli~f. Intent 
determines which remedies are open to la plaintiff 
here as well; compen~atory awards ar~1 available 
only where the employer has engaged in Vntentional ' 
discrimination.' §1981a(a)(1) (emphasisapded). ' 

, ,. " II ' 
Moreover, §198Ia's focus on the employer's state 

,of mind gives some effect to Congress! apparent 
intent to narrow the class of cases for whi~h punitive 
awards are available 'to a subset of thosJ; involving 
intentional discrimination. The employdt must act 
with 'malice or with reckless indiffereriee to [the ' 

. 11· 

plaintif('s] federally protected rights.' § t.981a(b)(1) 
, " " , . II " 

(emp~asis added)~ The terms 'malice' Of 'recklc:ss, ' 
,indifference' pertain to the' emplo'yer'slknowledge 
, thatitmay be acting in violation of feder'~.law. not 

its awareness that it is engaging in discrinilnaiion. 
. . II·· 


We gain an' understanding of the' meaning of the 
terms 'malice' and' 'reckless indifferenc~,' as used 
in § 1981 a, from this Court's decision ill slnith ·v. 
\Vade. 461 u. S. 30 (i983). The partiesl! as well as 
both tJ:ie ,en banc majority and diss~nt. reitgnize that,: 

Congress 190ked to the Court's decision in Smith in 
adopting this language in § 1981a. See Tr. of Oral 
Arg. 28-29; Brief for Petitioner 24; 139 F. 3d, at 
964-965; id., at '971 (Tate 1 , J., dissenting). 
Employing language similar to what later appeared 
in §198Ia, the Court concluded in Smith that 'a jury 
may be permitted to' assess punitive damages in an 
action under § 1983, when the defendant's conduct is 
shown to be motivated by evil motive or intent, or 
when it involves reckless or callous indifference to 
'the federally protected rights of o$ers.' 461 U. S., 

' at 56 ..While the Smith Court determined tliat it was 
unnecessary to 'show actual maiice to qualify for a 
punitive award, id., at 45-48. its intent standard. at 
a minimum. required recklessness in its subjec- tive 
form. The Court referred to' a 'subjective 
consciousness' of a risk of injury or illegality and a ' 

' 'criminal indifference to civil obligations.' 'Id., at ' 
'37, n. 6,41 (quoting Philadelphia, W. &, B. R. Co. 
v. Quigley, 21 How. 202, 214 (1859»; see also 
Farmer v. Brennan. 511 U. S. 825, 837 (1994) 
(explaining that criminal law employs subjective 
form of recklessness, requiring a finding that the 
defendant 'disregards a risk of harm of which he is 
,aware'); see generally 1 T. Sedgwick, Measure of 
Damages §§366, 368, pp. 528, 529 (8th ed. 1891) 
(describing 'wantonness' in punitive damages 
context in' terms of 'criminal indifference' and 
'gross negligence' in terms of a 'conscious

' 
indifference to consequences'). The Court thus 
compared the recklessness standard 'to the 
requirement that defendants act with' 'knowledge of 
falsity ,or reckless disregard for the truth' , before 
punitive awards are available in defamation actions, 
Smith,. supra, at 50:(quoting Gertz v. ~obert Welch, 
Inc., 418, U. S: n3, 349 (1974», a subjective 
standard, Harte-Hanks Communications. Inc., v.' 

' Connaughton, 491 U. S. 657, 688 (1989). Applying 
this standard lit the context of § 1981a, an employer 
must at least discriminate in the face of a perceived 
risk that its actions will violate federal law to be 

'liable in punitive damages. ' 
. 

There will. be circumstances where intentional 
discrimination does not give rise to punitive 
damages liability under this standard. In some 
instances, the employer may simply be unaware of 
the relevant federal prohibition. There will be 
cases, moreover,' in which the employer 

,discriminates with the distinct belief that its·· 
discrimination is lawful. The underlying theory of 
discrimination may be novel or otherwise poorly 
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recognized, or an employer may reasonably believe 
that its, discrimination satisfies ,a bona fide 
occupational qualifi~ation defense or other statutory 
exception to liability. See,. e.g.. 42 U. S. C. § 
2000e-2(e)(1) (setting out Title VII defense' 'where 
religion, sex, or national' origin is a bona fide 
occupational qualification'); see also §1211~ (setting 
out defenses under ADA). , ,In Hazen Paper Co. v. ' 
Biggins, 507 U. S. 604, 616 (1993), we thus 
observed that, in light of statutory defenses and 
other exceptions permitting age-based' 
decisionmaking. an emplbyer may knowingly rely 
on age to' maIce employment decisions without' 
recklessly violating the Age Discrimination, in 
Employment Act of 1967 (AD EA). 'Accordingly., 
we determined that' limiting ,liquidated damages' 
under the ADEA to cases where 'the employer 'knew 
or showed reckless disregard' for the matter of' 
whether its conduct was prohibited by the statute,' 
without an additional showing of outrageous 
conduct, was sufficient to give effect to the ADEA's' 
two-tiered iiability scheme. Id" at 616, 617. ' 

At oral argument. respondent urged that the, 
common law tradition surrounding punitive' awards 
includes an 'egregious misconduct!', requirement. 
See, e.g., Tr. of Oral Arg. 26-28;:~e luSO B'rief for 
Chamber of Commerce of United Stat~sas,Amicus 
Curiae 8-22 (advancing this argument): 'We assume 
that Congress, ,in legislating on punitive awards, 
imported common law principles governing this 
form of relief. ,See, e.g., Molzof v. United States, 
502 U. S. 301, 307 (1992). Moreover.. some courts 
and commentators have described punitive awards as ' 
requiring both a specified state of ,mind, and 
egregious or aggravated misconduct. , See, e.g., 1 
D. 'Dobbs, Law of Remedies 46& (2d' ed. 1993) 
(' Punitive damages are awarded when the defendant 
is guilty of. both a bad state of mind and highly , 
serious misconduct'). 

Most often, however, eligibility for punitive awards 
is characterized in terms of a defendant's motive or 
intent. See., e;g., I Sedgwick, supra, at 526; 528; 
C. McCormick, Law of Damages 28Q ,(1935). 
Indeed, '[t]he justification of exemplary, damages 
iies in the evil int~nt of the defendant.' i Sedgwick, 
supra,at 526; see also 2 J. Sutherland,' Law of 

, ,Damages §390, p. 1079 (3d ed. 1903)(discu~sing 
punitiv~ daIl1ages under rubric of '[t]ompensation 
for wrongs 'done with bad motive'). ,Accordingly, fa 
positive element of conscious wrongdoing is always 

required.' McCormick, supra, at 280: 

:EgregiQus misconduct is often associated with the 
award of 'punitive damages, but' the reprehensible 
character of the conduct is' ~ot generally considered 
apart froin the requisite state of mind. Conduct 
wa~ra:nting punitive awards has ,been characterized 
as 'egregious,' for example, 'because of the 
defelfdant's mental state. See Restatement (Second) 
of Torts §908(2) (1979) (,Punitive damages'may be 
awarded for conduct that is outrageous, because of 
the defendant's evil, mo~ive or his reckless 
indifference to the rights of others '). Respondent, 
in f~ct" appears to endorse' this characterization. 
See, e.g., Brief for Respondent 19. (,Malicious and 
reckless conduct [is] by defmition egregious'); see 
also id., at 28-29. That Conduct committed with the 
specified' mental state, may be characterized as 
egregious,' however, is not to say that employers 
must engage in conduct with some independent, 
'egregious" quality before being subject to a punitive 
award. ' , 

, To be sure, egregious or outrageous acts may serve 
as evidence supporting an inference of the requisite 
'evil motive.' 'The allowance of exemplary 
damagt;s depends upon the bad motive of the wrong
doer as eXhibited by his acts.' 1 Sedgwick, supra, 
at 529 (~mphasis added); see also 2 Sutherland, 
s,:!pra, §394, at 1101 ('The spirit which actuated the 
wrong-doer may doubtless be inferre4 from the 
circumstances surrounding the parties and the 
transaction'); see, e.g., Chizmar v. Mackie, 896 P. 
2d 196, '209 (Alaska 1995) (,[W]here',there is no 
evidence that gives rise to an inference of actual,' 
malice or, conduct sufficiently outrageous t6 be 
deemed equivalent to actual malice, the trial court 
need not, and indeed should not, submit the issue of 
punitive damages to the: jury' (internal quotation 
marks omitted»,; Horton v. Union Light, Heat & 
Power Co., 690 S. W. 2d 382, 389 (Ky. 1985) 
'(observing that 'malice ... may be implied from 
outrageous conduct'). ' Likewise, under § 
,1981a(b)(l): pointing to evidence o(~ employer's 
egregious bi;havior would provide ,one means of 
satisfying the plaintiff's burden to 'denionstrat[e] , 
that the employer acted with the requisite'-rilalice or 
... reckless indifference.', See 42 U: S. C. § 
1981a(b)(1);' see, e.g., 3 BNA EEOC Compliance 
Manual ' N:6085-N6084 (1992) (Enforcement.. , 
Guidance: Compensatory and Punitive Damages 
A vailable Under § 10~ of the Civil Rights Act of 
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1991) (listing '[t]he degree of egregiou~ness: and because the issues were so integral to decision of the 
nature of the respondent's conduct' among evidence . case that they could be considered 'fairly subsumed' 
tending· to show malice or reckless disregard). by theactuai questions presented.' Gilmer v. 

. . U··
Again, howe;ver, respondent has not sh0"ln that the Interstate/Johnson Lane Corp., 500 U. S.20; 37 

· terms 'reckless indifference' and 'malice',' .in the (1991) (Stevens, J., dissenting) (citing cases). The 
punit~~e .d~age~ ~onte~t! have taken on alp.onsistent . ~ouit has not always con~med itself to the set of 
defimtlOn mcludmg an· mdependent, 'egreglOusness' . Issues addressed by the partles. See, e.g., Steel Co .. 
requirement. Cf. Morissette v. United Sftes, 342 v. Citizens for a Better. Environment, 523 U. S. 83: 
U. S. 246, 263 (1952) ('[W]here Congress borrows 93-102 and n. 1 (1998); H. J. Inc. v. Northwestern 
terms of art in. which are accumulated lithe legal Bell Telephone Co., 492 U. S. 229, 243~249 (1989); 
tradition and meaning of centuries of p~actice, it Continental Ill. Nat. Bank & Trust Co. v·. Chicago 
presumably knows and adopts the clustei; of ideasR. 1. & P. R. Co., 294 U. S. 648, 667-675 (1935). 
that were attached to each borrowed wd1rd in the Here, moreover, limitations on the extent to which 
body of learning from which it was takdh and the principals may be liable in punitive damages for the 
meaning i~ use will convey to the judibal mind torts of their agents was the subject of discussion by 
unless otherwise instruc~ed'). . .·1 . both the en. banc dissent and maj?rity,. see 13~ F . 

. 3d, at 968; Id., at 974 (Tatel, J., dlssentmg), amicus 
. B . briefmg, see Brief for Chamber of Commerce of thei United States 22-27: and substantial questioning at . I 

, The inquiry does not end with a showing of the oral argument, see Tr. of Oral Arg. 11-17, 19-24, 
. ., II 

requisite 'malice or ... reckless indifference' .on 49-50, 54-55. Nor did respondent discount the 
the part of certain individuals, however. )142 U. S'J notion that agency principles may place limits on an 
C. §1981 a(b)(1). The plaintiff must impute liability. employer's vicarious liability for punitive damages. 

forpuni.tive damages to responqent. ~~ en banc See post,' at 6. In fact, respondent advanced the 

dissent recognized that agency principles place limits general position 'that the higher agency principles, 

on vicarious liability for punitive damage§. 139' F, under· common ·law, would apply to punitive 

3d, at 974 (Tatel, J., dissenting). Lik~wise, the damages.' Tr. of Oral Arg. 49. Accordingly, we 


II 
conclude that these potential limitations on the extent Solicitor General as amicus acknowledged during 

argument that common law limitatio~s on a of respondent'S liability are properly considered in 
principal's 1.iability in punitive aw~ds for ~e acts of the instant case. 
its agents apply in the Title VII context. 1'r. of Oral 
Arg. 23. .. . :1 The common law has long recognized that agency 

. . .1· . principles limit vicarious liability for punitive 
JUSTICE STEVENS urges that we should not . awards. See, e.g., G. Field, Law of Damages §§ 

· consider these limitations here. . See pd~t, at 6-8 . 85-87 (1876); 1 Sedgwick, Damages §378; 
(opinion concurring in part and dissentin~ in part). McCormick, Damag~s' §80; 2 F. Mechem, Law of 
While we decline. to . engage' in any 11 defmitive Agency §§20r4-2015 (2d. ed. 1914). This is a 
application of the agency standards to the facts of principle, moreover, that this Court. histor~cally has 
this case, see infra, at 18, it is importail.t that we endorsed. See. e:g., Lake Shore &. Michigan 
address the proper legal standards·, fo~1 imputing Southern R. Co. v. Prentice, 147 U. S. 101, 
liability to an employer in the punitive damages 114-115 (1893); The Amiable Nancy, 3. Wheat. 
context. This issue is intimately bound ~~ with the 546, 558-559 (i818). Courts of Appeals, too, have 
preceding discussion on the evidentiary showing relied on these liability limits· in interpreting 42 U. 
necessary'to qualify for a punitive awar4i, and it is S. C. §1981a. . See, e.g., Dudley v. Wal-Mart 
easily subsumed within the question onilwhich we Stores; Inc., .166F. 3d 1317. 1322-1323 (CAll 
granted certiorari--namely, '[i]ri .what dr9,umstances 19'99); :Harris, supra, at 983- 985. See also 
may punitive damages be awarded under Title VIIof Fitzgeraldv. Mountain States Telephone & 
the 1964 Civil Rights Act, as amepded, fgr unlawful . Telegraph Co., 68 F. 3d 1257, 1263-1264 (CAW 
intentional discrimination?' Pet'. for drt. i; see 1995) (same in suit under-42 U. S. C. §1981). But . . r 
also this Court's Rule 14.l(a). 'On a number of see·peffenbaugh-Williamsv. Wal-MartStores, Inc .•.• 
occasions, this Court has considered issdes waived 156 F. 3d 581, 592-594 (CA5 1998). rehearing en 
by the parties below and in the p.etition f~} certio~ari bancordered, 169 F. 3d 215 (1999).

I; . .. 
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We have observed that" '[i]n express terms, 
Congress has directed federal courts to interpret 
Title VII based on agency principles. '." ~urlington 
Industries, Inc. v.· Ellerth, 524 U. S. 742, 754 
(1998); see also Meritor Savings Bank, FSB v. 
Vinson, 477 U. S. 57, 72 (1986) (noting that, 'in 
interpreting Title VII, 'Congress wanted courts to 
look to agency principles for g':lidance'). Observing 
the limits on liability that these principles imp()se.is 
especially important when interpreting the 1991 Act. 
In promulgating the Act, Congress conspicuously 
left intact the- 'limits of employer liability' 
established in Meritor. Faragher v. Boca Raton, 
524 U. S. 775, 804, n. 4 (1998); see also Burlington 
Industries, Inc., supra, at 763-764 (' [W]e are bound 
by our holding in Meritor that agency 'principles 
constrain the imposition of vicarious liability in 
cases of supervisory harassment'). 

Although jurisdictions disagree over whether and 
\how to limit vicarious liability for punitive damages, . 
see, e.g., 2 1. Ghiardi & J. Kircher, Punitive 
Damages: Law and Practice §24.01 (1998) 
(discussing disagreement); 22" Am. Jur. 2d, 
Damages §788 (1988) (same), our interpretation of 
Title VII is informed by 'the general common law of 
agency, rather than . . . the law. of any particular 
State.' Burlington Industries, Inc., supra, at 754 
(internal quotatiop marks omitted). The common 
law as codified in the Restatement (Second) of 
Agency (1957), provides a· useful starting point for' 
defining this general common law. See Burlington 
Industries, Inc." supra, at 755 (,[T]he Restatement. 
. .' is a useful beginning point for a discussion of 

. general agency principles'); see also Meritor, supra, 
at 72. The Restatement of Agency places strict· 
limits on the extent to which an agent's misconduct 
may be imputed to the principal for purposes of 
awarding punitive damages: 

'Punitive damages can properly be awarded 

against a master or other principal because of an. 

act by an agent if, but only if: 

'(a) the principal authorized the doing and the 


. manner of the act, or 

'(b) the agent was unfit and the principal was 

reckless in employing him, or 

. '(c) the agent was employed in a managerial 

capacity and was. acting .in the' scope of 

employment, or 

;(d) the principal or a managerial agent of the 

principal ratified or approved the act. . 

Restatement (Second) of Agency, supra, §217 C. 


See also Restatement (Second) of Torts §909 
(same). 

The Restatement, for example, provides that the 
principal may be liable for. punitive damages if it 
'authorizes or ratifies the .agent's tortious act, or if it 

. acts reckle~sly in employing the malfeasing agent. 
:: ' the : Restatement also contemplates' liability for 

punitive awards where an employee serving in a 
'managerial capacity' committed the wrong while 
. acting in. the scope of employment. ' Restatement 
(Second) of Agency, supra, §217 C; see also 

. Restatement (Second) of Torts, supra, §909 (same). 
•Unfortunately , no good defmition of what 
constitutes a 'managerial capacity' has been found,' 
2 Ghiardi, supra, §24.05, at 14, and determining 
whether an employee meets this description requires 
a fact-intensive inquiry, i~., §24.05; I L. Sclilueter 
& K. Redden, Punitive Damages, §4.4(B)(2)(a), p. 
182 (3d ed. 1995). 'In making' this determination, 
the court should review the type of authority that·the 
employer has given to the employee, the amount of 
discretion that the employee has in what is done and 
how it is accomplished.' Id., §4.4(B)(2)(a), at 181. 
Suffice it to say here that the examples provided in 
the Restatement of Torts suggest that an employee 

. must be 'important,' but perhaps need not be the 
employer's 'top management, officers, or directors,' 
to be acting 'in a managerial capacity.' Ibid.; see 
also 2 Ghiardi, supra, §24.05, at 14; Restatement 

'(Second) 	of Torts, §909, at.468, Comment b and 
Illus. 3. 

Additional questions' arise from the meaning of the 
'scope of employment' requirement. The 
Restatement of Agency provides iliat even 
intentional torts are within the scope of an agent's 
employment if. the :conduct . is 'the kind [the 

" employee] is employed to .perform, • 'occurs 
substantially within the authorized time and space 
limits,' and 'is actuated, at least in part, by a 
purpose to serve the' employer. Restatement 
(Second) of Agency, supra, §228(l), at 504 . 
According to the Restatement. so long as these rules 
are satisfied, an employee may be said to act within 
the scope of employment even if the employee 
engages in acts 'specifically f9rbidden' by the 
employer and uses 'forbidden means of 
accomplishing results.' Id., §230, at 511, Comment .• 
b; see also Burlington Industries, Inc.. supra, at 
756; Keeton, Torts §70~ . On this view,' even an 
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employer who makes every effort to comply with " Title VII would be held liable for the discriminatory . 
1f 

acts of agents acting in a 'managerial capacity." ". 
. ; It 

, " 1: , ' 

Holding emp!oyers' liable for punitive l\damages , 
when they engage in good faith ,efforts t~ comply 
with Title VII, however, is in some tensioril with 'the,

• d' , • , 

very principles underlying common law limitations' 
, on ,vicarious liability for P,unitive damages1Lthat' it i~ 

'improper ordiparily to award punitive: damages 
1

against one who himself is personally inn6cent and 
therefore liable only vicariously.' Re~tatement 

'I(Second) of Torts, supra, §909, at 468, Cohunent b. 
Where an employer has undertaken such gbod faith' 
efforts at Title VII compliance, it 'demohstrat[es] 
that it never acted in reckless disregard ofijfederally' 

, pro~ected rights.' 139 F. 3d, at 974 (Tatel, J., 
dissenting); see also Harris, 132 F. 3d, at1983, 984 
(observing that, '[i]n some cases, the eXistbnce of a 
written policy instituted in good faith has o~erated as 
a total bar to,' employer liability for Ij punitive 
damages' and concluding that 'the institu'tion of a 

II 

written sexual harassment policy goes a long way 
towards dispelling any claim about the efuployer's 
"reckle~s' or 'malicious' state of mind'), 11 

Applymg the Restatement of Agency's Iscope of 
employment' rule'in the Title VII'punitivel!dainages 
context, moreover, would reduce the incentive for 

11 

employers to implement antidiscr,imination
,l ' 

programs. In fact, such a rule would likely 
'exacerbate concerns among employers thatl,ll§1981a's 
'malice' and 'r~ckless indifference' 1standard 
penalizes those employers who educate themselves 
and their employees on Title VII's prohibitt~ns. See 
Brief for Equal Employment Advisory Cbuncil as 

, 	 '" Amicus Curiae 12 ('[I]f an employer q,as made 
efforts to familiarize itself with Title VII's 

. th '1'reqUlrements, ,en any VIO atlon /lfth0, ose 
requirements by the employer can be irlferred to 
have been committed 'with malice or witii' reckless 
indifference' ')., Dissuading employ~rs from 

I
/ 	 implementing programs or policies tol prevent 

discrimination in the workplace is directl~ contrary 
to the purposes underlying Title VII. Th~ statute's 
'primary objective' is 'a prophylact~c one,' 
Albemarle Paper Co. v. Moody, 422 U. s.;1405, 417 
(1975); it aims, chiefly, 'not to provide redress but 

• 	 11 

to avoid harm,' Faragher, 524 U. S., at 806. With 
regard to sexual harassment, '[1]or exam~le, Title 
VII is designed to encourage the, cr~ation of" 
antiharassment policies and effective 'grievance' 

, 	 ~ 

mechanisms.', Burlington Industries, Inc., 524 U. 
S., at 764. The purposes underlying Title VII are 
simil~rly advanced where employers are encouraged 
to adopt antidiscrimination policies and to educate 
,their personnel on Title VII's prohibitions. 

In light of the perverse incentives that the 
Restatement's 'scope of employment' rules create, 
we are compelled to modify these principles to avoid 
undermining the objectives underlying Title VII. 
See generally ibid. See also Faragher, supra, at 
802, n. 3 (noting that Court must 'adapt agency 
concepts to the practical objectives of Title VII'); 
Meritor ,Savings Bank, FSB, 477 U. S., at 72 
('[C]ommon-law principles may not be transferable 
iri' all their particulars to Title VII'). Recognizing 
Title VII as an effort to promote prevention as well 
as remediation, and observing the very principles 
underlying t,he Restatements' , strict limits on 
vicarious liability for punitive damages, we agree 
that, in the punitive damages context, an employer 
may not be vicariously liable for the discriminatory 
employment decisions of managerial agents where 
these decisions are contrary to the employer's 'good
faith efforts to comply with Title VII.' 139 F. 3d, 
at 974 (Tatel, 1., dissenting). As the dissent 
recognized, '[g]iving punitive damages protection to 
employers who make g06d- faith efforts to prevent 
discrimination in the workplace accomplishes' Title 
VII's objective of 'motivat[ing] employers to detect 
and deter Title VII violations.' Ibid. 

We have concluded that an employer's conduct 
need not' be independently 'egregious' to satisfy § 
1981a's requirements for a punitive damages award, 
although evidence of egregious misconduct may be 
used to meet the plaintiff's burden of proof. We 
leave for remand the question whether petitioner can 
identify facts sufficient to support an inference that 
the 'requisite mental state can be imputed to 

'respondent. The parties have not yet had an 
opportunity to marshal the record evidence in 
support of their views on the application of agency 
principles in the instant case, and the en banc 
majority' had no reason to resolve the issue because 
it concluded that petitioner had failed to demonstrate 
the requisite 'egregious' misconduct. 139 F. 3d, at 
968. Although 'trial testimony established that Allen 
made the ultimate decision to 
while serving as petitioner's 
director, respondent's highest 
(Oct. 19.' 1995), it remains to 
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petitioner can make a sufficient showing that Allen 
acted with malice, or reckless indifference' to 
petitioner's Title VII rights. Even if it ,.could be 
established that Wheat, effectively' selected' 
O' Donnell's replacement, moreover, several 
questions would remain, e.g., whether Wheat was 
~erving in a 'managerial capacity' and whether he. 
behaved with malice or reckless. indifference to 
petitioner's rights. It may also be necessary to 
determine whether the Association had been making 
good faith effortS to enforce an antidiscriminat~on 
policy. We leave these issues for resolution, on 
remand. 

For the foregoing reasons, the decision of the Court 
of Appeals is vacated, and the case is remanded for 
proceedings consistent with .this opinion. 

It is so ordered. 

CHIEF JUSTICE REHNQUIST; with whom 
JUSTICE THOMAS joins, concurring. in part and 
dissenting in part.' 

For the reasons stated by Judge Rand9lph in his 
concurring opinion in the Court of Appeals, I would 
hold that Congress' two-tiered scheme of Title VII 
monetary liability· implies that there is an 
egregiousness requirement that reserves' punitive 

. damages only for the worst cases of intentional 
discrimination. See 139 F. 3d 958, 970 (CADC 
1998). Since the Court has deteimined otherwise, 
however, I join that portion of Part' II-B of the 
Courtis opinion holding that principles of agency 
law place a significant liniitation, and . in many 
foreseeable cases a. complete bar, on, .employer 
liability for punitive damages. 

JUSTICE STEVENS, with whom JUSTICE, 
SOUTER, 'JUSTICE GINSBURG, and JUSTICE 

. BREYER join, concurring in part and dissenting in 
part. 

·The Court properly . rejects the Court of Appeals" 
holding that defendants in ,Title VII actions must 
engage in 'egregious' misconduct before a jury may 
be permitted to" Consider a request .for punitive 
damages; Accordingly, I join Parts I and II-A of its 
opmlOn.. I write . separately, however, because I 
strongly disagree with the Court's decision to 
volunteer commentary on an issue that the parties 
have not briefed ..and that the facts of this case do not 

present' I would simply remand for a trial on 
- punitive damages., 

. " 
In' enacting 'the Civil Rights Act of 1991 (1991 

Act), Congress established a three-tiered system of 
remedies for a broad range of discriminat9ry 
conduct, including violations of Title VII of the 
Civil Rights Act of 1964, 42 U. S. C. §2000e et 

, seq., as well as some violations of the Americans 
with Disabilities Act of 1990 (ADA), 42 u. S. C. § 

-121Ql et seq. (1994 ed. and Supp 11). Equitable 
remedies are available for disparate impact 
violations; compensatory d~ages for intentional 
disparate. treatment; and punitive damages for 
,intentional discrimination 'with malic~ or, with 
reckless indifference to the federally protected rights 
of an aggrieved individual:' §1981a(b)(1). 

The 1991 Act's punitive damages standard, as the 
Court recognizes, ante" at 7, .is quite obviously 
drawn from our holding in Smith v. Wade, 461 U. 
S. 30 (1983). There, we held that punitive damages 
may be awarded under 42 U. S. C. §19~3(1976 
ed., Supp. V) 'when the defendant's conduct is 
shown to be motivated by evil motive or -intent, or, 

-. when it involves reckless or callous indifference to 
the federally protected rights' of others.' 461 U. S., 
at 56. [FNIJ The 1991 Act's standard is also the 
saine intent-based stand!U'd used ,in th_e~ Age 
Discrimination in Employment -Act of 1967 
(ADEA) , 29 u. S. C. §621 et seq. (1994 ed. and 
Supp. II). The ADEA proVides for an award of 
liquidated damages--damages' that are 'punitive in 

,nature,' 	Trans World -Airlines, Inc. v. Thurston, 
469 U. S. 111, 125 (1985)--when the employer, 
'knew or showed reckless disregard .for the matter 
of whether its conduct was prohibited by the 
statute.' Hazen Paper Co. v. Biggins, 507 U. S. 
604, 617 (1993); -accord, Thurston, 469 U. S., at 
126. 

In . Smith, we carefully noted that our punitive 
,dainages standard separated the 'quite distinct 
. concepts of intent to cause injury, on one hand,. and 
subjective consciousness of risk of injury (or of 
unlawfulness) on the other,' 461 U. S., at 38" n. 6, 
and held that punitive damages are permissible only 
when the latter component is satisfied by a•• 
deliberate or recklessly indifferent viol~tion of 
federal law. In Thurston, \ye interpreted' the 
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ADEA's standard the same way and eX~ILled that 

the relevant mental distinction between futentional 

discrimination and 'reckless disregard' forll, federally 

protected rights is essentially the same asithe well-

known difference between a 'knowingf arid a 

'w'illful' violation of a criminal law. See~69 U. S., 

at 126-127. While a criminal defendant, like an 

employer, need not have knowledge of the liaw to act 

'knowingly" or intentionally, he must kno\v that his 

acts violate the law or must 'careless[ly] J;disregard 


.. whether or not one has the right so to actii in order 

to act 'willfully.' United States v. Murdoc1k, 290 U. 

S. 389, 395 (1933), quoted in Thurston, 1:69U. S., ' 
at 127. We have interpreted the word 'wil,lfully' the 
same way in the civil context. See Mcilughlin v. 

u 
Richland Shoe Co., 486 U. S. 128, 133' (1988)

" (holding that the 'plain language' of the F.air Labor 
Standards Act's 'willful' liquidated II damages 
standard requires that 'the employer either knew or 

• II,
showed reckless dIsregard for the matter qf whether 
its conduct was prohibited by the statut~U' without 
, '0
regard to the outrageousness of the conduct at 

,issue). ' ,." ,,'. II ", . 
Construing §1981 a(b)( 1) to impose a purely mental 

standard is perfectly consistent with thel) structure 
and purPose of the 1991 Act. As with ul:e ADEA, ' 
the 1991 Act's 'willful' or 'reckless ~isregard' 
standard respects the Act's 'two-tiered')i damages 
scheme while deterring future intentionally unlawful 
discrimination. See Hazen Paper, 5071p. S., at 
614-615. There are, forreasons the'CollI",t explains, 
see ante,at 8-9, numerous instances in I!WhiCh an 
e~ployer might intentionally treat·an )i~d.ividual 
dIfferently because of her race, gender, relIgIOn; or 
disability without knowing that it is viol~ting Title 

I . II'
VII or the ADA. In order to recover compensatory 

. " ' damages under the 1991 Act, victims of unlawful 
. 'I

disparate treatment must prove that the defendants' 
conduct was intentional, but they need notllprove that 
the defendants either knew or should h~ve known ' 
that they were violating the law .. It is the:ladditional 
element of willful or reckless disregard of the law 
that justifies a penalty of double damages in age 
discri.mination cases and punitive damages in the 
broad range of cases covered by the 19911~ct.. 

, . . II . 
It is of course true that as our society moves closer 

to the, goal of eliminating intentional,!, invidious 
discrimination, the core· mandates of Title VII and 
the' ADA are becoming' increasingly idhained in 
employers; 'ruirids. As more employers come to, 

" /1' 

appreciate the importance and the proportions of 
. tho~e statutes' mandates, the number of federal 
violations will continue to decrease accordingiy. 
But at the same time, one could reasonably believe, 
as Congress did, that as our national resolve against 
employment discrimination hardens; deliberate 
violations of Title VII and the ADA become 
increasingly blameworthy and more properly· the 
subject of 'societal condemnation,'. McKennon' v. 

. Nashville Banner Publishing Co., 513 U. S. 352, 
357 (1995), in the form of punitive damages. 
Indeed, it would have been rather perverse for 
Congress to conclude that the increasing acceptance 
of antidiscrimination laws in the workplace 
somehow mitigates wiIlfulviolations of those laws 

, 
, such that only those violations that are accompanied 

'by particularly outlandish' acts warrant special 
deterrence. 

GiveJf the clarity of our cases and the precision of 
Congress' words, the common-law tradition of 
punitive damages and any relationship it· has to 
'egregious conduct' is quite irrelevant. It is enough 
to say that Congress provided in the 1991 Act its 
own punitive damages standard that focuses solely 
on willful mental state, and it did not suggest that 
there (is any class of willful violations that are 
exempt from exposure to 'punitive damages. Nor did 
it indicate that there is a point on the spectrum of 
deliberate or recklessly indifferent conduct that 

, ,qualifies as 'egregious.' Thus, while behavior that 
merits that opprobrious label may provide probative 
evidence of wrongful motive, it is not a necessary 
prerequisite to proving such a motive under the 1991 
Act. To the extent that any treatise or federal, state, 
or 'common-law' case might suggest otherwise, it is 
wrong. 

There are other means· of proving that an employer 
willfully violated the law. An employer, may, for 
example, express hostility toward employment 
discrimination laws or conceal evidence regarding 
its 'true' selection procedures because it knows they 
violate federal law. Whatever the case, so long as a 
Title VII plaintiff proffers suffici.ent evidence from 
which a jury could conclude that an employer acted 
willfully,. judges have no place making their own 
value judgments regarding whether the conduct was 
'egregious' or otherwise presents an inappropriate , 
candidate for punitive da)11ages; the issue must go to_. 
the jury. 
. 

' 
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If we accept the jury's appraisal of the evidence in 
this case and draw, as we must when reviewing the 
denial of a jury instruction, all reasonable inferences 
iIi petitioner's favor, there is ample evidence from 
which the jury could have conciudedthat respOndent 
willfully violated Title VII. Petitioner emphasized, 
at trial and ill her briefs to this Court, that 
respondent took 'a tangible employment action'. 
against her in, the form of denying a promotion. 
Brief for Petitioner 47. Evidence indicated that 
petitioner was the more qualified of the two 
candidates for the job. Respondent's 
decisionmakers, who were senior executives of the 
Association, were known occasionally to tell 
sexually offensive jokes and reft!rred to professional 
women in derogatory terms. The record· further 
supports an inference that these executives not only 
deliberately' refused to consider petitioner fairly and 
to promote her be<:;ause she is a woman, but they 
manipulated the job requirements and conducted a 
'sham' selection procedure in an attempt to conceal 
their misconduct. 

There is no claim that respondent's decisionmakers 
violated any company policy; that they were not 
acting within the scope of their employment; or that 
respondent has ever disavowed their conduct. 
Neither. the respondent nor its two decisionmakers 
claimed at trial any ignorance of Title VII's 
requirements, nor did either offer any 'good~faith' 
reason for believing that being a man was' a 
legitimate requirement for the job. Ral,her, at trial 
respondent resorted to false, pretextual explanations . 
for its refusal to promote petitioner. 

The record, in sum, contains evidence from which 
a jury might fmd that respondent acted with reckless 
indifference to petitioner's federally protected 
rights. It follows, in my judgment, that the three
judge panel of the Court of Appeals correctly 
decided to remand the case to the district court for a 
trial on punitive damages. See 108 F. 3d 1431, 
1440 (CADC 1997). To the extent that the Court's 
opinion fails to direct that disposition, I respectfully 
dissent. 

II 
In Part II-B of its opinion, the Court discusses the 

question 'whether liability for punitive damages may 
be imputed to respondent' under 'agency principles.' 
Ante, at 12. That is a question that neither of the 
parties has ever addressed in this litigation and that 

respondent, at least, has expressly' disavowed. 
When prodded at oral argument. counsel for 
respondent twice stood firm on this point. '[W]e all 
agree,' he twice repeated, 'that that precise issue is 
not before the Court' Tr. of Oral Arg. 49. Nor did 
any of the 11 judges in the Court of Appeals believe 
that it was applicable to the dispute at hand-
presumably because promotion decisions are 
quintessential 'company acts,' see 139 F. 3d 958, 
968 (CADC 1998), and because the two executives 
who made this promotion decision were the 
executive director of the Association and the acting 
head -of its Washington office. Id., at 974, 979 
(Tatel, L, dissenting). See also 108 F. 3d, at 1434, 
1439. Judge Tatel, who the Court implies raised the 
agency issue, in fact explicitly (and correctly). 

. concluded that '[t]his case does not present these or 
analogous circumstances.' 108 F. 3d, at 1439. 

The absence of briefmg or meaningful argument by 
the parties makes this Court's gratuitous decision to 
volunteer an opinion on this nonissue particularly ill 
advised. It is not this Court's practice to consider 
arguments~-specificaIly, alternative defenses of the 
judgment under review-- that were not presented in 
the brief in opposition to the petition for certiorari. 
See this Court's Rule 15.2. Indeed, on two 
occasions in this very Term, we refused' to do so 
despite . the fact that the· issues were briefed and 
argued by the parties. See South Central Bell 
Telephone Co. v. Alabama, 526 U. S. 
(1999) (slip op., at 10); Roberts v. Galen of 
Virginia, Inc., 525 U. S. _ ' _ (1999) (per. 
curiam) (slip op., at 4-5). If we declined to reach 
alternate defenses under those circumstances, surely 
we should do so here. 

Nor is it accurate for the Court to imply that the 
Solicitor General as amicus advocates a course 
similar to that which the Court takes regarding the 
agency question. Cf. ante, at 12. The Solicitor 
General, like the parties~ did no~ brief any agency 
issue. At oral argument, he correspondingly stated 
that the issue 'is not really presented here.' Tr. of 
Oral Arg. 19. He then responded to the Court's 
questions by stating that the Federal Government 
believes that whenever a tangible employment 
consequence is involved §1981a incorporates the 
'managerial capacity' principles espoused by §217C 
of the Restatement (Second) of Agency. See Tr. of ._ 
Oral Arg. 23. But to the extent that the Court 
tinkers. with the Restatement's standard, . it is 
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rejecting the Government's view of its oln statute 
~ithout giving it an opportunity to be heifd on theII.
Issue. , ' 

II 
Accordingly, while I agree with th~i Court's 

rejection of the en bane majority's holdi~g on the 
only issue that it confronted, I respectful'ly dissent 
from the Court's failure to order a remand for trial 
on the punitive damages issue. II 

I
, 


FNI. Lest there be any doubt that Congr~ss looked 
to Smith incrafting the statute, the Re~ort of the 
House Iudiciary Committee explainsll that, the 
'standard for punitive damages is taken, directly 

from civil rights case law,' H. R. 'I:Rep. No. 
102-40, pt. 2, p. 29, (1991) and proceeds to quote 

,Ii 
(I 
l[ 
I[
II 

Ii 
:1 

, Ii
Ii 
II. 

:1 

. 	 and cite with approval the very page in Smith that 
announced the punitive damages standard requiring 
:ev~1 motive or intent, or ... reckless or callous 
indifference to the federally protected rights of, 

others,' 46~ U. S., at 56, quoted in H. R. Rep. 
No. 102-40, at. 29. ,The Report of the House 
Edu~~ltion and Labor Committee echoed this 
sentiment. See H. R. Rep. No. 102-40, p. 74 
(1991). (citing Smith with approval). Congress'
substitution in the 1991 Act of the word 'malice' 

~o~ Smith v. W.ade'.s phr~se 'evil motive or intent' 
IS mconsequentlal;:m ~m~th, we noted th~t 'm~lice 
... ~ay be a.n .approprtate term to denote III Will or 
an mtent to Injure. See 461 U. S., at 37, n. 6. 

END OF DOCUMENT 
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Syllabus [FN*] 

FN* The syllabus GOnstitutes no part of the opinion 
of the Court but has been prepared by the Reporter 
of Decisions for the convenience of the reader: See 

I' " 

United States v. Detroit Timber & Lumber Co., 
200 U. S. 321. 337. 

In the Americans with Disabilities Act of 1990 
(ADA), Congress described the isolation and 
segregation of individuals with disabilities as a 
serious and'pervasive form of discrimination.' 42·U. 
S.C. §§12101(a)(2), (5). Title II of the ADA. 
which proscribes discrimination in the provision of 
public services; specifies, inter alia, that no qualified 
individual with a disability shall, '~y reason of such 
disability,' be excluded from participation in, or be 
denied the benefits of, a public entity's services, 

, ," programs. '..:or , activities. §12132. Congress 
instructed the Attorney General to issue regulations 

" implementulg Title II's discrimination proscription. 
See §12134(a). One'such regulation, known as the 
'integration regulation,' requires a 'public entity [to] 
administer . . . programs . .. in the niost integrated 
setting 'appropriate to the needs of qualified 
indIviduals with disabilities.' ~8 CFR §35.130(d). 

,A further prescription~ here called the 'reasonab~e- , 
modifications regulation,' requires public entities to 
'make reasonable modificatioris' to avoid 

, 'discriinination on the basis 	of disability,' but does 
not require measures that would 'fundamentally 
alter' the nature of the, en~ity's programs. § 
35.130(b)(7). 

Respondents L. C. and E. W. are mentally 

'retarded women; L.C. has also been diagnosed 'with 
schizophrenia, and E.' W., with a personality 
disorder. Both women were voluntarily admitted to 
Georgia Regional Hospital at Atlanta (GRH), where 
they were confmed for treatment in a psychiatric 
unit~ Although their treatment professionals 
eventually cOncluded that each of the women could 
be. cared, for appropriately, in a community-based 
program, the women remained institutionalized at 
GRH., Seeking placement in community care, L. C. 
filed this suit against petitioner state officials 
(collectively, the State) under 42 U. S. C. §1983 
and Title II. She alleged that the State violated Title 
II in failing to 

'-
place her in a community-based 

program once her treating professionals determined' 
that such placement was appropriate, E.W. 
intervened, stating an identical claim. : The District 
Court granted partial summary judgment' for the 
women, ordering their placement in an appropriate 
community-based treatment program. The court, 
rejected the State's argument that inadequate 
funding, not discrimination against L. C. and E. W. 
'by reason of [their] disabilit[ies], ' accounted for 
their retention at GRH. Under Title II, 'the colirt 
concluded, unnecessary institutional segregation 
constitutes discrimination per s~, which cannot be 
justified by. ,a lack of funding. The court also 
rejected the State's defense that requiJ:ing immediate 
transfers in such cases would 'fundamentally" alter' 
the State's programs. The Eleventh Circuit affirmed 
the District Court's judgment, but remanded for 
reassessment of the State's "cost-based defense. The 
District Court had left virtUally' no room for such a 
defense. The' 'appeals court read the statute and 
regulations to allow the defense, but only in tightly 
'limited~'circumstances. Accordingly, the Eleventh 
Circuit instructed the District Court to consider, as a 
key factor, whether the additional cost for treatment 
of L. C. and E. W. in community-based care would 
be unreasonable given the demands of the State's 
mental' health budget. . 

Held: The judgment is affirmed in part and 

vacated in part, and the case is remanded. 


138 "F. 3d 893, affirmed in part, vacated in part, 

and remanded. 


JUSTICE GINSBURG delivered'the opinion of the '. 
Court with respect to Parts 'I, II, and III-A, 
concluding:that, under T~tle II of the ADA, States 
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'are required to place persons with mental atbiiities . .DisabledAssistance and Bill of Rights Act and the 
in community settings rather. than in~titlltions Rehabilitation' Act of 1973 to, secure opportunities 
when the State's treatment profession~ls have for people wi~ developmental disabilities to enjoy 
determined that community placembnt is the benefits of community living. The ADA both 
appropriate, the transfer fr9m institutional· ~are to a requires all public entities to refrain from 
less restrictive setting is not opposed by thdl affected discrimination, see' §12132, and specifically 
individual, and the placement can be rd~sonably identifie~ unjJlstified' 'segregation'· of person~ with 
accommodated, taking into account the fesources disabilities a's a 'for[m] of discrimination,' see §§ 
available to the State, and the needs of oili'ers·with 12101(a)(2)" 12101(a)(5). The. identification of 
mental disabilities. pp. 11-18. 111' ' unjusiifiedsegregatioQ. as.~iscrimination reflects two 

, evident judgments: Institutional placement of 
, (a) The ,integration and reasonable-mod~fications persons who c,an handle and benefit from community 
regulations issued by the Attorney General rest on settings perpetuates unwarranted assumptions' that 
two key determinations: (1) UnjUstifiedpla9fment or personS so isolated are incapable or unworthy of 
retention of. persons in institutions . sever~~y . limits participating: in community . life, d., e.g., Allen v. 

,thc::ir exposure. to ~e outside, comm~ity, ' and Wright, 468 U. S. 737, 755; and institutional 
, therefore constitutes a form of discriminatibn based confmement severely . diminishes individuals' 

on .di~ability .prohib.ited.' by Title. II, I:~d. (2) .everyday~life act.iv~ti~s. '. Disslmilar treatment 
quallfymg thelr obhgatlon to aVOid U;pJustlfied C()rrespondmgly e](lstsm ,thiS key respect: In order 
isolation of individuals with disabilities, S;tates can to receive. needed medical services, persons with 

, tI· ' .,
resist modifications that would, fundamentfflly aJ:ter ' : mental disabilities must, .beCause of those 

'the nature of their services and programs. The . disabilities, relinquish participation in community 
Eleventh Circuit. ~sentiany upheld the ]!Attoptey life they could: enjoy given." reasonable 
General's construction ,of ,the ADA.. This Court accommodations, while persons without mental 
afflrrns' the pourt of Appeats decision in sftbstaI].tial disabilities can receive ~e medical services they 
part. Pp~ 11~~2.' '11 need without similar sacrifice. ~e State correctly 

. ' . 1/ uses the past tense to - frame Its argument that, 
(b) Undue institutionalizatio~ qualifies as despite Congress' 'ADA, fmdings" the Medicaid 

discrimination ~by reason of .. , p.isabilit~.' The statute 'reflected' a congressional policy preference 
Department of Justice has consistently ~dvocated for institutlonaltreatment over treatment in the 

. that it does. Because the Department is tIlb agency community: Since 1981, Medicaid ,has in fact 
. dire~ted ~y Congress to issue Title II regul*ions, its provided funding .fo'r state-run home and 
views warrant respect. ,This Court need nbt inquire community-based' caie through a waiver program.' 
whether ,.the~egree,·of deference. des~ribed in This Court emphasizes th~t nothing in the ADA or' 
ChevronU. S. A.· Inc. v. Natural ~esou~ces its implementing regulations condones termination of 
'Defense Council, ~c., 467..U. S.837, ~JW' is,.in . institutional settings f~rpers?ns' unable:ohandle or 
.0rdeJ;; the well-reasoned views of the UagenCies benefit froni commumty settmgs.· Nor IS there any 
implementing. . a statute. constitute a Ibody of federal requirement that COIluIlUnity-based treatment . 

,; 
exp~rience. and informed judgment to' wh~bh, courts be imposed on .patients who do not desire it. In this 
and litigants may properly iresort for ~uidaIice. case, howevyr, it is not genuinely disputed thatL. 

, E.g., Bragdon v. Abbott, 524 U. S. 624, 642. C. and E. W. are individuals 'qmilified' ,for 
. According to the' State, L. C. and II E. W. nonmstitution;ti care:' The State' s own profes~ionals 

encountered no discrimination 'by reason lof their determined that community-based treatment ~ould' 
disabilities because they were not denied cbmmunity be appropriate for L. C.and E. W., and neither 
placement on ac~unt of those disabilitieS,jlnor were woman opposed such treatment.pp. 12-18. . .. 
they subjected to 'discrimination,' for,theYI!identified 
no comparison class of similarly situated ifi,dividualsJUSTICE GINSBURG, 'joined' by nJSTICE, 
.given preferential treatment.· In rejecting these O'CONNOR, 'JUSTICE 'SOUTER, and JUSTICE 
poSitions, the Court recognizes that Cong~ess had a.BREYER, concluded in Part: III-B that the State's 
more comprehensive ,view of ,the. ~pcept o~ responsibility, ,once ,it provides community-based .• · 
discriniination advanced in the ADA. The ADA: treatment to quilljfiedpersons with disabilities, is not 
stepped up earlier efforts in the Develdbmentally boundless. The reaSonable-modifications regulation 

" . ~. . . . 
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speaks of 'reasonable modifications' to avoid 
,discrimination, and allows States to .. resist 
. modifications that' entail a 'fundamenta[l] 
alter[ation]' of the States' services aI).d prQgrams. 
If. as the Eleventh Circuit indicated, the expense 
entailed in placing one or two people in a, 
community-based treatment· program is properly 
measured for reasonableness against the State's 
entire mental health budget, it is unlikely that a 
State, relying on the fundamental-alteration defense, 
could ever prevail. Sensibly· construed,' the 
fundamental-alteration component of the reasonable
'modifications regulation would allow the State to 
show that. in the allocation of available resources, 
immediate relief· for . the plaintiffs· would . be 
inequitable, given the responsibility the State has 
undertaken for the care and treatment of a large and . 
diverse population. of persons with mental 
disabilities. The ADA is not reasonably read to 
impel States to phase out institutions, placing 
patients in need of close care at /risk. Nor is it' the 
ADA's ffilsslon to drive States to, move 
institutionalized patients into an inappropriate 
setting, such as a homeless shelter, a plaCement the 
State proposed, then retracted, for E. W. Some 
individuals, like L. C. and E. W. in prior years, 
may need institutional care from. time to time to 
stabilize acute psychiatric symptoms. For others,' no 
placement outside the institution may· ever be 

'appropriate. To maintain a range of facilities and to , 
administer services with an even hand, the State . 
must have more leeway than the courts below 
understood the fundamental-alteration defense' to . 
allow. If, for example, the State were. to 
demonstrate that it had a comprehensive" effectively 
working plan· fo{ placing qualified· persons with 
mental disabilities in 'less restrictJve settings, and a 
waiting list that moved at a ,reasonable pace not 
controlled by Ule· State's ,endeavors to keep its 
institutions fully populated, the reasonable
modifications standard would be met. In such 
circumstances, a court would have no warrant 
effectively to order displacement of persons at the 
top of the community-based treatment waiting list by 
individuals lower down who commenced civil 
actions. The case" is remanded for further, 
consideration of the appropriate relief, given the 
range of the State's facilities for the care of persons 
with diverse mental disabilities, 'and its obligation'to 
administer services with an even hand. pp. 18-22. 

JUSTICE STEVENS would affirm the judgment of 

the Court of Appeals, but because there are not five 

votes for that disposition. . joined JUSTICE 

GINSBURG's judgment and Parts I, II, and III-A of 

her opinion. PI>. 1-2'. . . . 


JUSTICE KENNEDY concluded that the case must. 

be remanded for a determination ofthe questions the 

Court poses and. for a determination whether 

respondents can show a violation of ,42 U. S. C. § 

12132's ban on ,discrimination based on the 

summary judgment materials on 'file or any further 

pleadings and materials prop'ei'ly allowed. On the 

ordinary interpretation' and meaning of the term, one 

who . alleges discrimination must show that she 

received differential'. treatment vis-8aigrave;-vis 

members of a different group on the basis of'a 

statutorily described characteristic. Thus, 


. respondents' could demonstrate discrimination by 
~liowing·, that Georgia (i) provides treatment to .f 

individuals suffering from medical problems .of 
comparable seriousness, (ii) as a general. matter. 
does so in the most integrated setting appropriate for 
the treatment of those problems (taking medical and 
other practical considerations into account), but (iii) 
without adequate justification, fails to do so for a 
group of mentally disabled persons (treating .them 
instead in separate, locked institutional facilities). 
This inquiry would not be simple. Comparisonsof 
different medical conditions and the corresponding 
treatment regimens might be difficult, as woul,d be 
assessments of the degree of integration of various 
settings in which medical.treatment is offered. Thus 
far, respondents have identified no class of similarly 
situated· individuals, let alone shoWn the~ to have 
been· . given preferential treatment. Without 
additional information, the Court cannot address the 
issue in the way the statute demands.. As a 
consequence, the partial summary judgment granted 
respondents ought not to be sustained. In addition, 
it was error .in the earlier proceedipgs to. restrict the 
relevance and force 'of the State's' evidence 

. regarding the· comparative costs of treatment. The· 
State is entitled to wide discretion in adopting its 
own systems of cost analysis, and, if it chooses, to 
allocate health care· resources based on fixed and 
overhead costs for whole institutions and programs. 
The lower courts should determine in the first 
instance whether a statutory violation is sufficiently 
alleged: and supported in respondents' summary, 
judgment materials and, if not, 'whether they should_. 
be given leave to replead and to introduce evidence 
and argument along the lines suggested., pp. 1-10. 
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GINSBURG, J.;,announced the judgment of the 
Court and delivered the opinion of the Cgurt with 
respect to Parts I, II, and, IiI':'A, ,~ ~hich 
STEVENS, O'CONNOR; SQ UTER , and,BREYER, 
H., joined, and anopinion with respect toilpart III
B,in which O'CONNOR, SOUTER, and BREYER,· 

'H" joined" STEVENS, J., filed anllopinion 
concurring in part and concurring in the j~dgment. ' 
KENNEDY, J., filed an opinion concurring in the 
judgment~ in which BREYER,.J., joined ~b to Part 
I. THOMAS,,!., flledadissenting opin~o~'ljin which 
REHNQUIST, C. L, and SCALIA, J., jomed. 

, , 11-, 
. ON WRIT OF CERTIORARI TO THE UNITED 

" 	 II' 

STATES COURT OF' APPEALS FOR THE 

ELEVENTH CIRCUIT . , : II : ' , 
JUSTICE GINSBURG announced ·the judgment of 


the Court and delivered the opinion of, the Court 

with respect to Parts I, II, and, III-A, and af,t opinion 

with respect to Part III-B, in which O'CONNOR, 

SOUTER, and BREYER, H.,joined. II .' 

, '. jl .' 


, This case concerns the proper constructi6n of the . 

anti-discrimination provision,cOntained in the public 

services . portion, (Title' II) of the, Ameridbs with 

Disabilities Act of 1990, 104 .Stat. 337, 4211u' S. C. 

§ 12132. Specifically, we confront theIquestion 

whether the proscription of discrimination may


II 

require placement of persons, with mental disabilities 
in community settings rather than in n&titUtions. 
The' answer, we hold, is . 'a: .qualified yA.'Such 
action is in order. when 'the· State's Iheatment 
professionals have.· detemtined', thatcbmmunity 

'placement is appropriate, the transfbr', from 
,institutional care to a, less restrictive settfug' is not 

. ,opposed by the affected. individual, Uimd the 
placement can be reasonably 'accommodat~d, taking 
into accoUnt the resources available to thellState and 
the needs of others with mental 'disabilitibs. In so 
ruling, we. affi~ the 'decision' .of'thej:! Eleventh 
,Circuit in substantial part. We remand 'the case, 
however, for further' consideration of the appropriate 
rdie~, given the range of facilities the State 
maintains for the care and,treatment of pe~sons with 
diverse mental disabilities; 'and its obligation t~ 
administer services with an even hand: '/,1.,.'. 

' 
, ji: " 

.,This case, as it comes to us,· pr~sents no 
'constitutional question. Thecomplam~ flIed by 
plaintiffs-respondents L. C, IlI1d E. W.' did include . 

such an issue; L. C. and E. W. 'alleged that 
defendants-petitioners, Georgia health care offichils, 
failed to afford them minimally adequate care and. 
freedom from undue restraint, in violation of their 
rights 'under . the Due Process Clause of the 

, ,Fourteenth Amendment. See Complaint· &para 
;&para ;87-91; .Intervenor's Complaint &para 
;&para ;30-34. But'neither the District Court nor 
the. Court of Appeals reached those Fourteenth 
Amendment claims. S~e Civ. No.' 1,:95~cv-
121O-MHS ~ND Ga., Mar. 26, 1997), pp. 5-6, 
11-13, App. to Pet., for' Cert. 34a- 35a, 40a-41a; 
138 F. 3d 89~, 895, ,.and ,n. 3 (CAll 1998). 
Instead, the courts below resolved the case solely on 
statutory grounds~ Our review is similarly confmed. 
Cf. Cleburne v; Cleburne Living Center, )nc., 473 
U.S. 432, 450 (1985).(Texas city's requirement of 
special use 'permit for operation of group home for 

,mentally retarded, 	 when other care and multiple-
dwelling, facilities were freely permitted, lacked 
ration31 basis and, therefore violated Equal 
Protection Clause of.' Fourteenth, Amendment). 
Mindful that it is a statute we are construing,we set 
out first the legislative and regulatory prescriptions 
on which the case turns. . 

In the opening provisions of the ADA: Congress 
state4 fmdings applicable to the statute in' all its 

, parts: Most relevant to, this case,' Congress 
. determined that 

'(2) historically, society has tended to isolate and 
segregate individuals with disabilities, and,' despite 
some improvements, such forms of discrimination' 

, against individuals with disabilities continue to be 
. , a serious and perVasive soCial problem; 

"(3) discriminatio~' against individuals with 
disabilities persists in sucli criticai areas as 
ins~itutionalization .... ; . 

. " 
:(5) individuals ,with disabilities continually 
encounter, various, fo~· of 'discrimination. 
including outright intentional· exclusion, . . " 
failure, to make modifications to existing facUities 


' and practices, ... [andlsegregation . !,' .' 42 U. 

S. C. §§ 12101(a)(2), (3), (5). [FNI] 

Congress then set forth prohibitions against 
discrimination in employmeIit (Title I, §§ 

'12111-12117), public 'services furnished by 
,governmental entities (Title II, §§12131-12165), and 
. public accommodations. provided by private' entities .• 
(Title III, §§12181-12189). The statute as a whole 
is intended 'to provide a. clear and, comprehensive 
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national mandate for the elimination of 

discrimination against individuals with disabilities.' 

§12101(b)(1). [FN2] 


This case concerns Title II, the publiC services 

portion of the ADA. [FN3] The provision of Title 

II centrally at issue reads: 


'Subject to the provisions of this subchapter, no 
qualified individual with a disability shall, by 
reason of such disability, be excluded from 

. participation in or be denied the benefits of the 

serVices, programs, or activities of a public entity, 

or be subjected to discrimination by any such 

entity.' § 12132. , 


Title II's defmition section states that 'public entity' 
,includes 'any State or local government, 'and 'any' 
department, agency, [or] special purpose district: § 
§12131(1)(A), (B). The same. section defmes. . , 

'qualified individual with a disability' as , 

'an individual with a disability· who, with. or 

without reasonable modifications to rules, policies, 

or practices, the removal of, architectural, 

communication, or transportation barrier~, or the. 

provision of auxiliary aids and services, meets the 

essential. eligibility requirements for the receipt of 

services or the participation in programS or 

activities provided by a public entity." §12131(2). 


On redress for violations of §12132's discrimination· 
prohibition, Congress referred to remedies available 
under §505 of the Rehabilitation Act of 1973, 92 
Stat. 2982, 29 U. S. C. §794a. See 42 U. S. C. § 
12133 ('The remedies, procedures, and rights set, 
(orth iIi'[§505 of the Rehabilitation Act] shall be the 
remedies, procedures, and rights this subchapter 
provides to any person alleging discrimination on the,'. ' . 
basis ofdisability in ,violation of section 12132 of 
this title:). [FN4] . ' 

Congress instructed the Attorney' General 'to issue 
regulations implementing provisions of' Title n, 
including §12132's discrimination proscription. See' 
§ 12134(a) C[T]he Attorney General shall 
promulgate regulations in an accessible format that 
implement this part.'). [FN5] The Attorney 
General's regulations, Congre~s further directed, 
'shall, be consistent with this' chapter and with the 
coordination regulations . . . applicable to recipients 
qf Federal f~cial assistance under [§504 of the 
Rehabilitation Act]: 42 U. S. C. §12134(b). One 
of the §5(}:t regulations requires re~ipients of federal 
funds to 'adminis~er programs and activities in the 

most integrated setting appropriate to' the needs' of 
qualified handicapped persons.' 28 CFR §41.51(d) 
(1998). 

As Congress instructed, the Attorney General 
issued Title II regulations, see 28 CFR pt. 35 

. (1998), including. one modeled on the §504 
. regulation just. quoted; called the t integration 

regulation, I it reads:' 
, A public entity shall administer services, 
programs, and activ~ties iIi the most integrated 
setting appropriate to the needs of qualified 
individuals with disabilities.' 28 CFR §35.130(d), 
(1998). 

The preamble to the Attorney. General's Title II 
regulations defmes 'the, most integrated setting 
appropriate to'the needs of qualified individuals with 
disabilities' to mean' "a 'setting. that enables 
individuals' with disabilities :to interact with non
disabled persons to fPe fullest extent possible.' 28 
CFR pL 35, App. A, p. 450 (1998). Another 
regulation requires public entities to 'make 
reasonable modifications' to avoid 'discrimination 
on the basis of disability,' unless those modifications 
would entail a 'fundamenta[l] alter [ation)'; called 
here the 'reasonable-modifications regulation,' it 
provides: 

, A public, entity shall make ~easonable 
, modifications in policies, practices, or procedures 
" when the modifications are necessary to avoid 

, discrimination on the basis of disability, unless the 

, . public ent~iy can demonstrate that making the 


modifications would fundamentally alter the nature 

" . of the service, program, or activity.' 28 CPR § 

. 35.130(b)(7) (1998). ' 
We recite these regulations with the caveat that we 

do not here determine their validity. ,While the 
parties differ on the proper construction and 
enforcemint' of the regulations, we 'do not 
understand petitioners to challenge the regulatory 
formulations themselves as outside the congressional 
authorization. 'See Brief for Petitioners 16-17, 36, 
40-41; Reply Brief 15-16 (challenging the Attorney 
General's interpretation, of . the integr~tion 
regulatio,n). 

II 

With the key legislative provisions in full view, we 
,summarize the facts underlying this dispute..• 
Respondents L. C. andE. W. are mentally retarded 
'women; 'L. C. has also' been diagnosed with 

" Copr. © West 1999 No Claim toOrig. U.S: Govt. Works 
" ' '. . 



II 
.. ~ .. , 

--- S.Ct. -~-- .~I . Page 6 
(publication page references are not avail~ble for this document.) 

h' h .. dEW' ·th . If I'sc lZOP rema; an ;' ., WI a, persona Ity 

'disorder. Both women have ~ history.l)f ~f{!atment 


in institutional settings. In May 1992, d c. was 

voluntarily. admitted to Georgia Regional ~pspital at 

Atlanta (GRH), where she' was confmed for 

treatment in a psychiatric unit. By May i1993, her 


'psychiatric condition had stabilized,'andll L. C.'s 

treatment team at GRHagreed thal her needs could 

be met appropriately in one of. the commu~ity-based 

programs the· State supp'orted.:Des~ite this' 

evaluation, L C.: remained .. institutionatiZed until 


. • • H ' 

Febru~ 1996,. when the' State placed· ;her in a 
~mmunity-based treatment program. . ll.. 
E. W. was voluntarily admitted· to \bRH in. 

February '1995; likeL. C.,.E. Y:/. was cbrlfmedfor 
• ' '. ' • ... •. ' " . II 

treatme.nt m a psychlatrlcunlt. ... In, Marfh 1995, 

. GRH sought. to discharge. E. ,W.. ~o . a thomeless 

shelter, but abandoned that plan after. he~ attorney 

filed an administrative Complaint. By 1996[' E. W.' s . 


'" 	 treating psychiatrist,. cori.chi~ed that she 1COUId be 
treated appropriately in a community" based setting. 
She nonetheless remained institutionalaea until a 
few months after the District Court i~sued its 
judgment in this casein 1997., '. 1\' , . 

, . . . . 1/ 

In May 1995, when she wa~ still ,institutidn;Uized' at . 
GRH, L.C. filed suit in the United Statls District· 
Court for ~e Northern .DistriCt· o! Il~eorgia~ ". 
challenging ,her continued confmement· in a . II .' '., . 
segregated .environment. Her compl.ain! invok~d 42 
U. S., C. §1983 aiIdpr9vlsionsoLthe Il.\DA, §§. 

, " " II . 
12131-12134, and named as defendants .. · nQw:' : 
petitioners,' the Commissioner of . thell GeOrgia"'. 
Departme.nt of H~man . . Reso~rcfts,,: . the.:. . 
Superintendent of GRH. and the Exec1l;tiv~' Director 

, of the Fulton County Regional Board (collectively, . 

. the State). L. C ..alleged that the State~sllfailureto'; . , ' 


place her in a ~~imity-based program~ once her·:·.,· 

, ". 

treating professionals determined iliat such ": . 
.,' placement was appropriate, violated, interl:alia; Title . 

II of the ADA. L. C.'s pleading ,requeSt#d, among 
other things, that $e' State place her in aCbmmunity 

'. 	 dife residential program,and that sh~ receive 
treatment with the ultimate goal Of integtating her 
into the mainstream of society. E. W: in4rvened in 
the action, stating an'identical claim. [FN6] , 

. The Dis.trict Court 
, 

grant~d, partial I; 
r 
summ~. 

Judgment m favor of L( C. and E: W~ .s~e App. to 
Pet. forCert.· 3Ia-42a.. ,The court ·~~W that the " 
State's fa~lu~e to place L .. C. ~d _ in' ~.E. 	ir... 

'. . b d ,.appropnate commumty- ase treatment' program 

violated Title II of the ADA. See id., at 39a, 41a. 

In so ruling, the court rejected the State's argument 

that inadequate fundmg, not discrimination against 

L. C. and E. W. 'by reason of their disabilities, 


'accounted for their retention at GRH. Under Title 

II, the '~ourt concl~ded, 'unne~ssary. i~ti~tio~al 

segregation of the disabled conshtutes dlscnmmatlOn 

per se, which cannot be justified by a . lack . of 


. funding.' Id., at 37a. ' 

In addition to contending that L. C. and E. W. 'had 
not shown discrimination 'by reason of [their] 
disabilit[ies], ' the State resisted court intervention o~. 
the ground that requiring immediate transfers in 
cases of this order would 'fundamentally 3J.ter' the 
State's activity. The State reasserted, that it was 
already using all available funds to provide services 

. to other persons with disabilities. See' id., at 38a. 
· Rejecting the State's 'fundamental hlterati.on' 

defense, the court observed that. existiIig' state 
· programs provided coIll.IiJ.unity- based treatment of 

the .kind for which L. C. and E. oW. qualified, and 
that the State could 'provide services to plaintiffs in 
the community at considerably. less cost: than is 
required to maintaip them in an institution.' Id., at 

· 39a.. 

· 	 The· Court of Appeals for the Eleventh Circuit' . 
affirmed the judgment of the District Court; -~ut 

· remanded for reasses~ment of the State's cost~based 
deferise. See 138 F. 3d, .at 905. As,the appeals 

'court read ·the statute and regulations: When 'a 
disabled. individual's treating professionals fmd that 

· a community-based pla~ement is appropriate for that 
individual, -the ADA imposes a ,duty to provide 
treatment .in a community: setting --the most 
integrated setting' appropriate' to '. that patient's 
needs'; ''[w]here there is, no . such fmding [by the 
treatiDg professionals], nothing iri. the ADA requires 
the de institutionalization .of thee] patient.' Id., a~ 
902. ,'; 	 . 

The Court of Appeals recogniZed that the State's 
duty to provide integrated services 'is not absQlute'; 
under the Attorney General's Title II regulation, 
'reasonable modifications~ 'were required of the 
State, but fundamental'alterations were' not 
demanded. Id.,at 904. The appeals court thought·· :
it clear, however, tliat 'Congress wanted to 'pe~t a .. 
cost defense only in the most limited of 
circumstances:' Id:, at 902. Ip conclusion, the 
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court stated that a cost justification would fail 
'[u]nless the State can prove that requiring it to 
[expend ,additional funds in order to provide L. C. 

,and E. W. with integrated services] would be so 
unreasonable given, the demands of the ,State's 
mental health', budget ~at it would fundamentally 
alter the serviCe [the State] provides.' , Id.; at 905. 
Because it appeared that 'the District COilrt had 
entirely ruled out a 'lack of funding' justification" 
see App. to Pet. for Cert. 37a, 'the appeals court 
remanded, repeating that the District Court should 
consider. among other things, 'whether the 
additional expenditures necessary to treat L. C. and 
E. W. in community-based care would ,be 
unreasonable given the demands of the Suite's 
mental health budget.' 138 F. 3d, at 905;'[FN7], , 

We granted certiorari in view .of the importance of 
the question presented to the States and affected 
individuals. See 525 U. S. (1998). [FN8] 

" -

III 

Endeavoring to carry out Congress' inStruction to 
issue regulations implementing Title II; the Attorney 
General, 'in the integration and reasonable
modifications regulations, see supra, at 5-7; made 
two key determinations. The first concerned the 
scope of the ADA's discrimination proscription, 42 
U: S: C. §12132; the second concerned the 
obligation of the States to counter discrimination. 
As to the first, the Attorney General concluded. that, 
unjustified placement or retention of persons in 
institutions, severely limiting their exposure t.o the 

'outside 	 community, constitutes a form of 
discrimination based on disability prohibited by Title 
II. See 28 CFR § 35. 130(d) (1998) (,A public entity 
shall administer services . . . in the m.ost integrated 
setting appropriate t.o the needs of qualified 
individuals with disabilities. '); Brief for United 
States ,as Amicus Curiae in Helen L. v. DiDario, 
No. 94-1243 (CA3 1994), pp. 8, 15-16 (unnecessary, 
segregation .of persons 'with disabilities constitutes a: 
form .of discrimination prohibited by the ADA and 
the integration regulation). Regarding the States' 
obligation to avoid, unjustified isolation of 
individuals with ,disabilities, the Attorney General, 
provided that States could resist m.odifications that 
'would fundamentally alter the natUre of the service. 
program, or activity.' 28 CFR § 35:130(b)(7) 

, (1998). 

The Court 'of Appeals, essentially' upheld the 

Attorney General's construction of the ADA. As 

just recounted, see supra, at 9-10, the appeals court 

ruled that the unjustified institutionalization of 

persons with mental disabilities violated Title II; the 


. court then remanded with instructions to measure the 
cost of caring for L. C. and E. W. in a community
based' facility against the State's mental health 
budget. 

We affirm the Court of Appeals' decision in 
substantial part. Unjustified isolation, we hold, is 
properly regarded' as discrimination based on 
disability. But we recognize, as well, the States' 
need to maintain a range of facilities for the care 
and treatment of persons' with diverse mental 
disabilities, and the States' obligation t.o administer 
services with an, even hand. Acc.ordingly, we 
further hold that the Court of Appeals' remand r 

instruction was unduly restrictive. In evaluating a 
State's fundamental- alteration defense, the District 
Court must consider, in view of the res.ources 
available t.o the State, not only the cost of providing 
community-based care to the litigants, but also the 
range of services the State provides .others with 
mental disabilities, and the State's obligati.on to mete 

,'out those services equitably. 

,A 

We examine first whether, as the Eleventh Circuit 

held, undue institUtionalization qualifies as 

discrimination 'by reason of . . . disability.' The 

Department .of Justice has consistently adv.ocated 

that 'it d.oes. [FN9] Because the Department is the 

agency directed by Congress to issue regulations 

implementing Title II, see supra, at 5-6, its views 

warrant respect. We need not inquire whether the 

degree of deference described inChevr.on U. S. A. 

Inc. v. Natural Resources Defense Council, Inc., 

467 U. S. 837, 844 (1984), is in order; '[i]t is 

enough to .observe that the well-reasoned views' of 

the agencies implementing a statute 'constitute a 

body .of experience and infonhed judgment to which 

courts and litigants may properly resort for 

guidance." Bragdon v. Abbott, 524 U. S. 624, 

642 (1998) (quoting Skidmore v. Swift & Co., 323 

U. S. 134, 139-140 (1944». 

The State argues that L: C. and E. W. encountered .. 

no discriminati.on 'by reason or: their disabilities 

because they were n.ot denied community placement 
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on acCount of those disabilities. See Brief for 

Petitioners 20. Nor were they subj~cted to 

'discrimimition;' the State contends:,' ~cause ' 

'discrimination' necessarily, requires II uneve::n 

treatment of similarly situated individuals\( and L. 

C. and E. W. had identified no comparison class .. 

i.e., no similarly situated individuai~ given 

preferential treatment. Id., at 21, We ar~l satisfied 

that Congress had a more comprehensivdl view of 


" . II 

the concept of discrimination advanced in the ADA. 


[FNlO] .",' ' !j 

" h 


The ADA stepped up earlier measures to secure 

, u 

opportunities for people with developmental 
disabilities to enjoy the benefits of c6mmunity 
living. The Developmentally Disabled Assistance 

land Bill of Rights Act (DDABRA), 'a 19751measure, 
stated in aspirational terms that ' [t]he treatment, 
services, and 'habilitation for a penfun with 
developmental disabilities . . . should be pfovided in 
the setting that is least restrictive of ,thell person's 

,personal liberty.' 89 Stat. 502, 42 U.l S. c. § 
6010(2) (1976 ed.) (emphasis added);)!seealso 
Pennhurst State School and Hospital v. Wilderman,, ' H 

451 U. S. I, 24 (1981) (concluding that,Jhe §6010 

provisions of the DDABRA 'were intended to be 

II 

hortatory, not mandatory'). In a related legislative, 
endeavor, the Rehabilitation'A<:tof 1973,!!~ongress 
usedmaridatory language to, proscribe disd:imination 
against persons withdisabiiities.See,87 ~tat. 394, 
as amended, 29 U..S. C:§794 (1976'~d.)('NO 
otherwise qualified individual with a disab~ity in the 
United States . ; . shall, ,solely by reas~nllof her or 
his disability, be excluded from the participation in; 
be denied the benefits' of, or be su$jected to 
discrimination under any. programoI activity 
receiving Federal' fmancial assistance.' ~Emphasis 
added». Ultimately, in the ADA, enacted in 1990, 
Congress not only required all public~ntities to 
refrain from discrimination, see.42 U.I) S. c. § 
12132; additionally,' in findings applicaole to the 
entire statute, Congress, explicitly l1identified 
unjustified 'segregation' of persons with pisabilities 
as a 'for[m] of disc~imination.' See §121I01(a)(2) ( 
'historically, society has tended to idblate and 
segregate individuals with disabilities, ari~, despite 
some improvements, such forms of disdtimination 
againSt individuals with disabilities contuihe to be a 
serious and pervasive sociat problem'); §f2101(a)(5), 

, ('individuals 'with disabilities continually]! encounter 
various forms ,of discrimination, including ... 
segregation 'j. [FNIl] . . ' II '. 

.., Recognition that unjustified institutional isolation of ' 
. persons with disabilities is a form of discrimination 
, reflects two evident judgments. First, institutional 
placement of persons who can handle and benefit 
,fr9m. community settings perpetuates unwarranted' 
assumptions that persons so isolated are incapable or ' 
unworthy of par:ticipating in community life. Cf. 
Allen v. Wright, 468 U. S. 737,755(1984) (,There 
can ,be no doubtthat [stigmatizing injury often 
caused by. racial discrimination] is one of the most 
serious. consequenCes of discriminatory government 
action. '); Los Angeles Dept. of Water and Power v. 
Manhart, 435 U .. S. 702,,707, n. 13 (1978) (' 'In 
forbidding employers to discri.rni.Q.ate, against 
individu* because of, their sex, Congress' intended 
to'strike at the entire spectrum of disparate treatment 
of men and women, resulting frQm sex stereotypes.' 
, (quoting Sprogis v. United Air Lines, Inc., 444 F. 

,2d 119( 1198 (CAi 1971). Second, confmement 
, in an institution severely diminishes the everyday 

life activities of individuals, including' family 
relations, social contacts, work options, economic 
independence, educational advancement, and 
cultural enrichment. See Brief for American 
}>sychiatric Association et al. as Amici Curiae 
20-22. Dissimilar treatment correspondingly:exists 
in ,this key respect: In order to receive need~d 

"medical services, persons with mental disabilities 
,must, ,because of those 'disabilities, relinquish 

participation in community life they could enjoy 
given reasonable accommodations, while persons 
without mental disabilities can receive the medical 
services they need without similar sacrifice. See 
Brief for United States as Amicus Curiae 6-7, 17. 

,The State urges that, whatever Congress may have 

stated as its fmdings in the ADA, the, Medicaid 

statute 'reflected a congressional policy preference 

for treatment in the institution over treatment in the 

community .' Brief for 'Petitioners 3 L ,The State 


"correctly used the past tense.' Since 1981, Medicaid 

',has provided funding, for state-ru~ home 'and 

community-based care through a waiver program. 

See 95 stat. 812-8t'3, as amended, 42 U. S. C. § 

1396n(c); Brief for United States as Amicus Curiae 


'20-21, [FNI2] Indeed, the United States points out 

' that the Department of Health and Human Services 


(HHS) 'has a policy of encouraging States t9 Uuce 

,advantage of the waiver program, ,and often_. 
,approves more waiver slots than a State ultimately 

use.s., Id.. at 25-26 (further observing that, by 
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1996, 'HHS approved up to 2109 waiver slots for 
Georgia, but Georgia used only 700'). 

We emphasize that nothing in the ADA or its 
implementing regulations condones termiriation of 
institutional settings for persons unable to handle or 
benefit from community settings. Title II provides 
only that 'qualified individual[s] with a disability' 
may not 'be subjected to discrimination.' 42 U. S. 
C. § 12132. 'Qualified indivi~uals,' the ADA 
further explains, are persons with disabilities who, 
'with or without reasonable modifications to rules, 
policies, or practices, . . . mee[t] the essential 
eligibility . requirements for the receipt of services or. 
the participation in programs or activities provided 
by a public entity.' §1213l(2). 

Consistent with these provisions, the State generally 
may rely on the reasonable assessments of its own 

, professionals in determining whether an individual 
'meets the essential eligibility requirements' for· 
habilitation in a coriununity-based program. Absent 
such qualification, it would be inappropriate to 
remove a patient from the more restrictive setting. 
See 28 CFR § 35.130(d) (1998) (public entity shall 
administer services and programs in 'the most 
integrated setting appropriate to the needs of 
qualified indiyidual~ with disabilities' (emphasis 
added»; cf. School Bd. of Nassau Cty. v. Arline, 
480 U. S: 273, 288 (1987) ('[C]ourts normally 
should defer :to, the reasonable medical judgments of 

, public health officials. '). [FNI3] Nor is there any 
federal requirement that community-based treatment 
be imposed on patients who do not desire it. See 28 
CPR §35.130(e)(l) (1998) ('Nothing in this part 
shall be construed to require an individual with a 
disability to accept an accommodation . . . which 
such individual chooses not to accept. '); 28 CFR pt. 
35, App. A, p. 450 (1998) (,[P]ersons with 
disabilities must be provided the· option of declining 
to accept a particular accommodation. '). In this 
case, however, there is no genuine dispute 
concerning the status of L. C.· and E. W. as 
individuals 'qualified' for noninstitutional care: The 
State's own professionals determined that 
community-based treatment would be appropriate 
for L. C. and E. W. i and neither wo~ opposed 
such treatment. See supra, at 7-8. [FN14] 

B 

The State's responsibility, once it provides 

community-based treatment to qualified" persons with 
disabilities, is not boundless. The reasonable
modifications regulation spe3.ks of 'reasonable 
modifications' to avoid discrimination, and allows 
States to resist modifications that entail· a 
'fundamenta[l] alter[ation]' of the States' services 
and programs. 2~ CFR § 35.130(b)(7) (1998). The 
Court of Appeals construed this regulation to permit 
a' cost-based defense 'only in the most limited of 
circumstances,' 138 F. 3d, at 902, and remanded to 
the District Court to consider, among other things, 
'whether the additional expenditures necessary to 
treat L. ,C. and E. W. in cOrlununity~basedcare 
would be unreasonable given the demarids of the 
State's mental health budget,' id., at 905. 

The Court of Appeals' construction of the 
reasonabl~-modifications regulation is unacceptable 
for it would leave the State virtually defenseless 
once it is shown that the plaintiff is qualified for the 
service or program she seeks. If the expense 
entailed in placing one or. two people in a 
community-based treatment program is properly 
:measured for reasonableness against the State's 
entire mental health budget, it is unlikely that a 
State, relying on the fundamental-alteration defense, 
could ever prevail. See Tr. of Oral Arg. 27 (State's 
attorney argues that Court of Appeals' understanding 
qf the fundamental-alteration defense, as expressed 
in its order to the District' Court, 'will always 
preclude the State from a meaningful defense'); cf. 
Brief for Petitioners 37-38 (Court of Appeals' 
remand order 'mistakenly asks the district court to 
examine [the fundamental-alteration] defense based 
on the cost of providing community care to just two 
individuals, not all Georgia citizens· who desire 
community care'); 1:95-cv-121O-MHS (ND Ga., 
Oct. 20, 1998), p. 3, App. 177 (District Court, on 
remarid, declares the impact of its decision beyond 
L. C. and E. W. 'irrelevant'). Sensibly construed, 
the fundamental- alteration component of the 
reasonable-modifications regulation would allow the 
State to show that, in the allocation of available 
resources, immediate relief for the plaintiffs would 
be inequitable, given the responsibility the State has 
undertaken for the care and treatment of a large and 
diverse population· of persons with mental 
disabilities. 

When it granted summary judgment for plaintiffs in .~ 
this case, the District Court compared the cost of 
caring for the plaintiffs in a community-based setting 
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That 'simple comparison showed that c6mmunity 


,J " .. 

placements cost less than institutional confmements. 
See App. to Pet. for Cert. ,39a. As ili~ United 
States recognizes, however. a comparison ~o simple 

. .' H " 

overlooks costs the State cannot avoid; most 
notably, a 'State ... may experience 'increased 

. - . J 

overall, expenses by funding, community placements 
, , ' II 

without being able to take advantage of the savings 
associated with the closure of institutions. ' l/!Brief for 
United States ~ Amicus Curiae 21. [FNI5Jj' " ' 

, As already observed, see supra, at 17, the ADA is 
. '. 	 ,1. 

not reas.opably read to impel States to' phase out 
institutions, placing patients 'in need of c1o~e care at 
risk. ,Cf. post, at 2-3, (KENNEDY, J., c8ncurring 
in judgment). Nor is it the ADA's missi6J to drive 
States to move institutionalized patientsjl into an 
inappropriate setting, such as a homeless shelter, a 

, ' '. ," , 'I 
placement the State proposed, then retract~~, for E. ' 
W. ,See supra, at 8 . .some individuals, like L. C. 
and E. W. in prior years, may need irJtitutional 
care from time to time 'to stabilize acute p~ychiatric ' 
symptoms.' App. 98 (affidavit of Dr. Ribhard L. 

'Elliott); 	see 138 F. 3d, at 903 ('{T]her~1 may be: 
times [when] a patient can be treateq! mthe 
comni.unity, and others whe[n]' an in~titutiona,1" q
placement 'is necessary.'); Reply Brief 19 
(placement in a community-based treatm~n~lprogram, 
does not mean.the State will no longer need! to retain' 
hospital accommodations for the person sci: placed). 
For other individuals, no placement otiiside the 

,1\ ' 

, institution may ever be appropriate. See l~rief for 
American Psychiatric Association et al. as Amici 
Curiae 22-23 (,Some individuals. whether!tmentally 
retarded ,or mentally ill, are not, prepared at 

, particular times--perhaps in the short run, *rhaps in 
the long run--for the risks and exposure o,f the less 
protective environment of community settfugs'; for 
these persons, 'institutional settings are n~ed and 
must remain available. '); Brief for Voide of the 
Retarded et al,. ,as Amici Curiae 11 ('Eac~l disabled 
person is entitled to treatment in the most integrated 
settingposslble for that person-- recogD.izin~ that; on 
a case-by-case basis, that setting !DaY ~e in an 

. institution. '); Youngberg v. Romeo, 457 U,i. S. 307, 
, , 	 .1 

327 (1982) (Blackmun, J., concurring) ('~or many 
mentally retarded people, the difference between the 
capacity to do things for themselves ~ithin an 

, institution and total dependence on the institution for 
all of ~eir needs is as much liberty as they rever will 

know.). , ' II' 

'To maintain a range o,ffacilities, and to administer 
services with ari even hand, the State must have 
more leeway than the' courts below understood the 
fundamental-alteration defense to allow.' If. for 
example, the State were to demonstrate that it had a 
comprehensive, effectively working plan for placing 
qualified persons with mental disabilities in less 
restrictive settings, and a waiting list that moved at a 
reasonable pace not controlled by the State I s 
endeavors to keep its institutions fully populated, the 
reasonable- modifications standard would be met. ' 
See Tr. of Oral Arg. 5 (State's attorney urges that, 
'by asking [afperson'to wait a short time until a 
community bed is available, Georgia does not 
exclude [that] person by reason of disability, neither 
does Georgia discdminate against her by reason of 
disability'); see also id., at 25 ('[I]t is reasonable for 
the State to ask someone to wait I.llltil a community 
placement is available. '). In such circumstances, a 
court wO,uld have no warrant effectively to order 
displacement of persons at' ,the top of the 
community-based treatment waiting list, by 
individuals lower down who comni.enced civil 

, actions. [FNI6] 

* * * 
For the reasons stated, we conclude that, under 

Title II of the ADA, States are required to provide 
community-based treatmen,t for persons with mental 
disabilities when the State's treatment profeSSionals 
determine that such placement is appropriate,' the 
affected persons do not oppose such treatment, and 
the placement can be reasonably accommodated, 
taking into account the resources available to the 
State and the' needs of others with mental 

, • disabilities. The judgment of the Eleventh Circuit is 
" therefore affirmed in, part and vacated in part, and , 

the case is ,remanded for further proceedings 
consistent with this opinion. 

It is so ordered. 

FNl. The ADA, ,enacted in 1990, is the Federal 
Government's most recent and extensive endeavor 
to address discrimination against ,persons with 
disabilities. Earlier legislative efforts included the ' 
Rehabilitation Act of 1973, 87 Stat: 355, 29 U. S. 
C" §701 et seq. (1976 ed.), and the 
Developmentally ,Disabled Assistance and Bill of 
RightS Act, 89 Stat. 486, 42 U. S. C. §6001 et seq ..• 
(1976 ed.), enacted in 1975. In the ADA, 
Congress for the first time referred expressly to 
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'segregation' of persons, with disabilities, as a 

'for[m] of discrimination;' and to discrimination 

that persists in the area of 'institutionalization.' §§ 

12101(a)(2), (3), (5). 


FN2. The ADA defines 'disability,' 'with respect 

to an individual,' as 

'(A) a physical or mental impairment' that 

substantially limits one or more of the major life' 

activities of such individual;' , . 

'(13) a record of such an impairment; or 

'(C) being regarded as having such an impairment.' 

§12102(2). 

There is no dispute that L. C. and E. W. are 

disabled within the meaning of the ADA. 


FN3.In addition to the provisions set out in Part A 

governing public services generally, see §§ 

12131-12134, Title II contains in Part B a host of 

proVISIOns governing public transpOrtation 

services, see §§12141;12165. 


FN4. Section 505 of the Rehabilitation Act 

incorporates the remedies, rights, and procedures 

set forth in Title VI of the Civil Rights' Act of 1964 

for violations of §504 of the Rehabilitation Act. 

See 29 U. S. C. § 794a(a)(2). Title VI, in turn, 

directs each federal department authorized to 

extend financial assistance to any department or 

agency of a State to issue rules and regulations 

consistent with achievement of the objectives of the 

statute authorizing financial assistance. See 78 

Stat. 252, 42 U. S. C. §2000d-1. Compliance with 

such requirements' may be effected by the 

termination or denial of federal funds, or 'by any 

other means authorized by law.' Ibid. Remedies 

both at law and in equity are available for 


, violations of the statute. See §2000d-7(a)(2). 


FN5. Congress' directed: the Secretary of 
. Transportation to issue regulations implementing 
the portion of Title II C!)ncerning public 
transportation.' See 42 U. S. C. §§12143(b), 
12149, 12164. As stated in the regulations, a 
person alleging discrimination on the basis of 
disability in violation of Title II may seek to 
enforce its provisions by commencing a. private 
lawsuit, or by filing a complaint with (a) a federal 
agency that provides funding to the public entity 
that is the subject of the complaint, (b) the 
Department of Iustice for referral to an appropriate 
agency, or (c) one of eight federal agencies 
responsible for' investigating complaints arising 
under Title II: the Department of Agriculture, the 
Department of Education, the Department of 
Health and Human Services, the Department of 

Housing and Urban Development, the Department 
of the Interior, the Department of Iustice, the 
Department of Labor, and the Department of 
Transportation. See 28 CFR §§35.170(c), 
35. 172(b), 35. 190(b) (1998). 
The ADA contains several other provisions 
allocating regulatory and enforcement 
responsibility. Congress instructed the Equal 

Employment Opportunity Commission (EEOC) to 


, issue regulations implementing Title I, see 42 U. 

S. C. §121l6; the EEOC, the Attorney General, 
and persons alleging discrimination on the basis of 
disability in violation of Title I may enforce its 
provisions, see § 12117(a). Congress similarly 

j instructed the Secretary of Transportation and the 
Attorney General to issue regulations implementing 
provisions of Title III, see §§ 12186(a)(I), (b); the 
Attorney General and persons alleging 
discrimination on the basis of disability in violation 
of Title III may enforce its provisions, see §§ 
12188(a)(I), (b). Each federal agency responsible 
for ADA implementation may render technical 
assistance to affected individuals and institutions 
with respect to provisions of the ADA for which 
the agency has responsibility. See § 12206(c)(l). 

FN6. L. C. and E. W. are currently receiving 
treatment in community-based programs.. 
Nevertheless, the case is not moot. As the District ' 
Court and Court of Appeals explained, in view of 
the multiple institutional placements L. C. and E. 
W. have experienced, the controversy they brought 
to court, is 'capable of repetition, yet' evading 
review.' No. 1:95-cv-121O- MHS (ND Ga., Mar. 
26, 1997), p. 6, App. to Pet. for Cert. 35a 
(internal quotation marks omitted); see 138 F. 3d 
893, 895, n. 2 (CAll 1998) (citing Honig v. Doe, 
484 U. S. 305, 318-323 (1988), and Vitek v. 
lones, 445 U. S. 480, 486-487 (1980». 

FN7. After this Court granted certiorari, the 
District Court issued a decision on remand 
rejecting the State's fundamental-alteration 
defense. See 1:95-cv-121O-MHS (ND Ga., Jan. 29, 
'1999), p. 1. The court concluded that the annual 
cost to the State of providing community-based 
treatment to L. C. and E. W. was not unreasonable 
in relation to the State's overall mental health 
budget. S~ id;, at 5. In reaching that judgment. 
the District, Court first declared 'irrelevant' the, 
poten~ial impact of its decision beyond L. C. and 
E. W. 1:95-cv-1210~MHS (ND Ga., Oct. 20, 
1998), p. 3, App. 177. The District Court's 
decision on remand is now pending appeal before 
the Eleventh Circuit. 

FN8. Twenty-two States and the Territory of 
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Guam joined a b~ief urging that certiorari be 
granted: Seven of those States filed Jl brief in, 

support of petitioners on the merits. . jl 

FN9; See Brief for United States in' Halderman v. . u 
Pennhurst State School and Hospital. Nos. 
78-1490, 78·1564. 78-1602 (CA3 197~). p. 45 
('[I]nstitutionalization ,result[ing] in sep~ration of 
mentally retarded persons for no ,~rmissible 
reason .... is 'discrimination,' and a vihlation of 
Section 504 [of the Rehabilitation Act). if it is 
supported by federal funds. '); Brief fdr United 

. States in Halderman v. Pennhurst Suite s'bhool and 
Hospital, Nos. 78-1490, 78-1564, 78-1602 (CA3 
1981). p. 27 ('Pennsylvania violates Secti~n 504 by 
indiscriminately subjecting handicapped ~rsons to ' 
[an institution] without first making an individual 
reasoned professional judgment. as II to the 
appropriate placement for each such perspn among 
all available alternatives. '); Brief for United States 
as Amicus Curiae in Helen L. v. DiD~rio. No. 
94-1243 (CA3 1994), p. 7 ('Both the S&tion 504 
coordination regulations and the rest ofl/the ADA 
make clear that the unnecessary segregation of 
individuals with disabilities in the. pr8vision of 
public services is itself a form of disc~imination 
.within the meaning of those statutes. 'I); id., at 

8-16. 	 ' II 
, FNlO.' The dissent is driven by the notio~ that 'this 
Court has never endorsed an interpretation of the 
term 'discrimination' that encompassed/ disparate. 
. 	 I 

·treatment among m~mbers of. the same, protected 
class,' post, a,t 1 (opinion of THOMAS, J.). that 
'[o]ur decisions construing various II statutory 
prohibitions against 'discrimination'have not 
wavered from, this path,' post, at 2, a:hd that 'a 
plaintiff cannot prove 'discriminahon' .by 
demonstrating that, one member of a II particular 
protected group has been favored ov~r another 
member of that same group.' post, a~ 4. The 
dissent is incorrect as a matter of pre8edent and 
logic. See O'Connor v. Consoli<J#.ted Coin 
Caterers Corp .• 517 U. S. 308. 312 (1996) (The 
Age Discrimination; in Employment Attof 1967 
'does not ban discrimination against l~mplOyeeSI . 
,because they are aged 40 or older; it· bans 
discrimination against employees becaJe of their 
age, but limits the protected class to tho~e who are 
40 or older. The fact: that one per~n in the . .,. !l . 

protected class has lost out to another person in the 
protected class is thus irrelevant, so long as he has 
lost out because' of his age. '); cf. l;oncale v. 

" 	 Sundowner Offshore Services. Inc., 523 U. S. 75, 
76 (1998) ('[W]orkplace harassment &m violate 
Title VII's prohibition against 'discrimi~t[ion] .. 
. because of ... sex,' 42 U. S. C. §2000e-2(a)(1), , 	 u 
when the harasser and the harassed efI,lployee are , . I . 

of the same sex.'); Jefferies v. Harris County 
Community Action Assn., 615F. 2d 1025, 1032 
(CA5 . 1980) ('[D]iscrimination' against, black 
females can' exist eveli in the absence of 
discrimination against black men or white 
women.'). 

FNII. Unlike the ADA, ,§504 of the Rehabilitation 
Act. contains no express recognition that isolation 
or segregation of persons with disabilities is a form 
of discrimination.' Section 504's discrimination 
proscription, a single . sentence attached to 
vocational rehabilitation legislation, bas yielded 
divergent court interpretations. . See Brief for' 
United States as Amicus Curiae 23-25. 

FNI2. The waiver program provides Medicaid 
reimbursement ·to States for the' provision of 
community-based . services. to individuals who 
would otherwise require institu~ional care; upon a 

'showing that the average annual cost 'of such 
services is not more than the annual cOst of 
institutional services. See §1396n(c). 

FN13. Georgia law also expresses a preference for 
,treatment in the', most integrated setting 

appropriate. See Ga. Code Ann. §37-4-121 (1995) 
(' It is the policy of the state that the least restrictive 
alternative. placement be secured for every client at 
every stage of his habilitation. It shall be the duty 
of the facility. to assist the client in securing 
placement in noninstitutional community facilities 
and programs. '). 

FNI4. Wt; do noUn this 'opinion hold that the 
ADA imposes oil the States a 'standard of care' for 
whatever medicai services they render. or that the 
ADA requires States to 'provide a certain level of 
benefits to individuals with disabilities.' Cf. post, 
at 9, 10 (THOMAS, J., dissenting). We do hold, 
however, that States must adhere to the ADA's 
110n- discrimin;ltion requirement with regard to the 
services they in fact provide. 

FN15. Even if States eventually were able to close 
some institutions in response to an 'increase in the 
number of community placements, the States would 
still incur the cost of running partially full 
institutions in the interim. See Brief for United 

. States as Amicus Curiae 2 i . 

FNI6. We reject the Court of Appeals' 
construction of the reasonable- modifications 
regulation for another reason.' The Attorney" 
General's Title, II regulations, Congress ordered, 
'shall be consistent with' the regulations in part 41 
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of Title 28 of the Code of Federal Regulations 
implementing §504 of the Rehabilitation Acl. 42 
U. S. C. §12134(b). 'The § 504 regulation upon 
which ,the reasonable-modifications regulation is 
based provides now', as it did at the time the ADA 
was enacted: 
'A recipient shall make reasonable accommodation 
to the known physical or mental limitations of an 
otherwise qualified handicapped applicant or 
employee unless the recipient can demonstrate that 
the accommodation' would impose an undue 
hardship on the operation of its program.' 28 CFR 
§41.53 (1990 and 1998 eds.). 

While the part 41 regulations do not define 'undue 
hardship,' other §504 regulations make clear that 
the 'undue hardship,' inquiry requires not simply an 
assessment of the cost 'of the accommodation in 
relation to the recipient's overall budget. but a 
'case-by-case analysis \Veighing fachm that 
include: (I) [t]he overall size of the recipient's 

. program with respect to number of employees, 
number and type ·of facilities, and size of budget; 
(2) [t]he type of the recipient's operation, including 
the composition and structure of the recipient's 
workforce; and (3) [t]he nature and cost of the 
accommodation needed.' 28 CFR §42.511(c) 
(1998); see 45 CFR §84.12(c) (1998) (same). 
Under the Court of Appeal~' restrictive reading, 
the reasonable-modifications regulation would 
impose a standard substantially more difficult for 
the State to meet than the "undue burden' standard 
imposed by the corresponding §504 regulation. 

JUSTICE STEVENS, concurring in part and 
concurring in the judgment. 

Unjustified disparate treatment, in this case, 
'unjustified institutional isolation.' constitutes 
discrimination under the Americans with Disabilities 
Act of 1990. See ante. at 15. If a plaintiff requests 
relief that requires modification of a State's services 
or progr~, the State may assert, as an affirmative 
defense, that the requested modification would cause 
a fundamental alteration of a State's services and 

, programs. In this case, the Court of Appeals 
appropriately remanded for, consideration of the 
Siate',s affirmative defense. On remand, the District 
Court rejected the State's 'fundamental- alteration 
defense.' See .'ante, at 10, n. 7. If the District. 
Court was wrong in concluding that costs unrelated . 
to the tr:eatment of L., C., and E. W. do not support 
such a defense in this' case, . ,that arguable error 
l!hould be corrected either by 'the Court of Appeals 
or by this Court in review of that decision. In my 
opinion, therefore, we sho1,lld simply affirm the 

judgment of the Court of Appeals. But because 
there are not five votes for that disposition. I join 
JUSTICE GINSBURG's judgment and Parts I, II, 
and III-A of her opinion. Cf. Bragdon v. Abbott. 
524 U. S. 624, 655-656 (1998) (STEVENS. J. 
concurring); Screws v. United States, 325 U. S. 91, 
134 (1945) (Rutledge, J. concurring in result). 

JUSTICE KENNEDY. with whom JUSTICE 
BREYER joins as to Part I, concurring in the 
judgment. 

Despite remarkable advances and achievements by 
medical science, and agreement among many 
professionals that even severe mental illnes~ is often 
treatable, the extent of public resources to devote to 
this ,cause remains controversial. . Knowledgeable 
professionals tell us that our society, and ,the 
governments which reflect its attitudes and 
preferences, have yet to grasp the potential for 
treating mental disorders, especially severe mental 
illness. As a result. necessary resources for the 
endeavor often are not forthcoming. During the 
course, of a year, about 5.6 million Americans will 
suffer from severe mental illness. E. Torrey, Out 
of the Shadows 4 (1997). Some 2.2 million of these 
persons receive no treatment. Id., at 6. Millions of 
other Americans suffer from mental disabilities of 
less serious degree, such as mild depression. These. 
facts are part of the background !lgainst which this 
case arises: In addition, of course, persons with 
mental disabilities have been subject to 'historic 
mistreatment, indifference, and hostility. See, e.g., 
Cleburne v. Cleburne Living Center, Inc.; 473 U. 
S. 432, 461-464 (1985) (Marshall, J., concurring in 
judgment in part and dissenting in Part) (discussing 
treatment of the mentally retarded). 

Despite these opstacles, the States have 
acknowledged that thecate of the mentally disabled 
is their special obligation. They operate and support 
facilities and programs. sometimes elaborate' ones, 
to provide car~. It is a. continuing challenge • 

. ,though, to provide the care, in an, effective and 
humane way, particularly because societal attitudes 
and the responses of public authorities have changed 
from time to time. . ", .. 
, Beginning in the 1950's,many victims of severe', 
'mental illness were moved out of state-run hospitals, 
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Ii 
often with benign objectives. ,Accordinit to ,one 
estimate, when adjusted for population gro.;i.rth, 'the 

\1 ' 
actual decrease in the numbers of people with severe 
mental illnesses in public psychiatric " hospitals, n 
between 1955 and 1995 was 92 percent.' Brief for 
American Psychiatric Association et a1. ~~' Amici 
Curiae 21. n. 5 (citing Torrey, supra,.at sL:,9). This 
was not without·benefit or justification. ,The so

1

called 'deinstitutionalization' haspernlitted a 
substantial number of mentally ,disabled ~rsons, to 
receive needed treatment with' greater freciiom and 
dignity. It may'be, moreover, that those wh~ remain ' 
institutionalized are indeed the most seve~e cases. ' 

I'
With reference to this case, as the Court pqints oilt, 
ante, at 7-8, 17-18, it is undisputed thai tlib State's 
own treating" professionals, determin& ,that 
community-based care was medically appropriate for 
respondents. ,Nevertheless, the depoputation of 

, ,'state' mental hospitals has its dark side. ~bcording 
to oneexpeit: ' . I[ 
, 'For a substantial minority. I 
de institutionalization lias been a psychiatric 
Titanic. 'Their lives are virtually &~void of 
'dignity' or ' integrity of body, mind; ~d spirit.' 
,'Self-determination' often means merelyil that the 
person has a choice of soup kitchens. The 'least 
restrictive setting' 'frequently turns out II to be a 
cardboard ,box, a' jail cell, or a terr<ilr- filled 
existence 'plagued by both real illld llnaginary,' 
enemies.' Torrey, supra; at Ii. II" 

It must be remembered that for the pefson with 
severe mental illness who has no treatmenJlthe most 
dreaded of, confinements can be the imphsonment 
inflicted by his own mind" which shuts &ality out 
and subjects him to the torment of voices a4d images 
beyond, our own powers to describe. ,'!l 

It would be, unreasonable, it would be;Ia tragic 
event, then: were the Americans with q~sabi1ities 
Act of 1990 (ADA) to be interpreted so that States 
had some incentive, for fear of litigation~ to drive 
those in need of medical care and treatm~nt out of 
appropri~J;e care ~d into settings' with !)t90 little 
assistarice· and supervision. The op~on of a. 
rt~sponsible treating physician in detern4ning, the 
app,ropriate:. conditions for treatrilent ou~ht to' be 
given the greatest of' deference. • It isil common 
phenomenon that a patient functions ~ell with 
medication, yet, because of the' mental' illJess itself, 
lacks the diSCipline or capacity to follow the regime 

. the medication requires. This is illustratIve of the ' 
factors a responsible physician will c~nsicier iIii ' 

recommending the appropriate setting or facility for 
treatment. JUSTICE GINSBURG's opinion takes 
account of this background. It is careful, and quite 
correct, to say that it is not 'the ADA's mission to 
drive States to move institutionalized patients into an 
inappropriate setting, such as a homeless shelter ... 
.' Ante, at 20. 

In light' of these concerns, if the prinCiple of 
liability .announced by the Court is not applied with 
caution and circumspection, States tl}ay be pressured 
into attempting compliance on the 'cheap,placing 
marginal' ·patients into integrated settings devoid of 
the services and attention necessary for, their 
condition. This d~ger is.in addition to the 
federalism cos,ts inherent in referring state decisions 
regarding the administration of treatment programs 
and the allocation .of resources to the reviewirig 

rauthority of the federal courts. It is of cent~al 
importance, then, that courts apply today's decision 
with great deference to the medical decisions of the 
responsible, treating physicians and, as the Court 
makes clear, with appropriate deference to the 
program funding decisions of state pOlicymakers. 

II 

With these reservations made explicit, in my view 
we must remand the'case for a determination of the 
questions the· Court poses and for a determination 
whether 'respondents can show a violation. of 42 U. 
S. C.§12132's ban on discrimination based on the 
summary judgment materials on ftle or any further 
pleading~ and materials properly allowed. 

At the outset it should be noted there is no 
allegation that'Georgia officials acted on the basis of 
animus or unfair stereotypes regarding the disabled. 
Underlying much discrimination law is the notion 
that animus can lead to false and unjustified 
stereotypes, and vice versa.: Of course, the line 
between animus and stereotype is often indistinct,,' 
and it is not always necessary to distinguish, between 
them. Section 12132 call be understood to deem as 
irrational, and so to prohibit;, distinctions by which ,a 
class of disabled persons, or some within that class, 
are, by reason of' their disability and without 
adequ~te justification, exposed by a state entity to 
more onerous treatment than a comparison group in 
the provision of serVices or the administration of .• 
existing programs, or indeed entirely excluded from 
state programs Of facilities. Discrimination under' ,," 
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, this statute might in principle be shown in the case· 
before us, though further proceedings should be 
required. . 

, Putting aside issues of animus or unfair stereotype, 
I agre~ with JUSTICE THOMAS that on the 
ordinary interpretation and meaniflg of the 'term, one 

. ~ 'who alleges discrimination must show that sh~ 
'r~ceived differential treatment vis-&agrave;-vis' 

, . members. of a different· group oil the basis 'o,f a .. 

statutorily described characteristic.' Post,' at 1-2 

(dissenting opinion): In my:: view, however, 

discrimination so defmed might be· shown here. 

Although t,he Court'seems' to" ~eject HlSTICE 

THOMAS' defmition of discrimination, ante;·at 13, 

,it. asserts that, unnecessary institutional care does' 

'lead' to . '.[d]issimilar treatment,' ante, at ~ 16. 
AcCording' to .the Court, • [i]n order to receive 
needed medical services, persons with mental 
disabilities .must,: because of those disabilities,., 
relinquish participation in COInmunity life they could 
enjoy given, reasonable accoriunodations, while' 
persons without mental disabilities can receive the' 
medical ,services they .. need without " similar 

, ~acrifice.' :ibid: . 

. Altl:1ough this r0int is not discussed at length bY.the 
Court, it does serve to suggest the theOry unde'r 
which responden.ts might be subject to discrimination 
in' violation of·§12132. If they could show that 
persons needing' psychiatric. or other medical 

.'services to treat a mental disability are subject to a 
more onerous condition than are persons eligible for 
other existing state medical services, and, if removal 
of the condition would not be 'a fundamental 
lrtteration of a program or require·the creation oCa 
new' one, then the beginnings of a discrimination 
case would be established. In terms more specific to 
this case, if respondents could . show that Georgia (i) 
provides treatment to individuals .suffering from 
medical problems of comparable seriousness, (ii) as 
a general matter, does so in the most integrated 
setting appropriate for the treaunent of those 
problems (taking medical and other' practic31 : . 
considerations into account), but (iii) without 
adequate justification, fails to do so for a group Of 
mentally disabled persons (treating them instead in 
separate, locked institutional facilities); I believe it 
would demonstrate discrimination on the basis of 
mental disability. 

Of course, it is a quite different matter to say that a 

State withou:t a program in place is' required to 
create one. No State has unlimited resources and 
each must make hard' decisions on how' much to 
allOCate to, treatment clf diseases and disabilities. If, 
for example: funds for care and' treatment of the 

. : mentally ill, .~ncluding the severely mentally ill, are 
reduced in order to support programs directed to the 
treatment and care of other disabilities, the decision 
may 'be unfortunate. The judgIl1ent, however, is a 
political one and not within the reach of the statute. 

. Grave constitutional concerns are raised, when a 
fe!i!!ral c6urt is given the authority to review the 
State"s choices in basic' matters such as establishing 
or declining to establish new programs. It is not 
reasonable to read, the ADA to permit court 
intervention in these decisions. In addition, as the 
Court notes, ante, at 6-7, by regulation a public 
entity IS. requii:e~ 'only to: make 'reasonable, 
modifications in policies, practices, or procooures' 
when necessary to avoid discrimination and is not 
,even ·required to lnake those if 'the modifications 
would fundainentally alter the nature of the service, 

. program, or activity.' 28 CFR §35.130(b)(7) (1998). 
It follows that a State may not be forced to create a 
community-treatment . program where none exists. 
See Brief for· United States as Amicus Curiae 19-20, 
and n.· ,3. Whether a different statutory scheme 
would, exceed constitutional limits need not be 
addressed. 

Discrimination, of course, tends to be an expansive 

concept and, as legal category, it must: be applied 

with care and prudence. On any reaSonable reading 


, of the statute, § 12132 cannot cover all types of 

differential. treatnient 'of disabled and nondisabled 

persons, no matter' how minimal or innocuous .. To 

establish discriinination in the context of this case, 

and absent a showfug of policies motivated by 

improper animus or stereotypes, . it would be 

necessary to show that a comparable or similarly 

situated group received differential treatment. 

Regulations are. an important tool in identifying the 


. 'kinds of ,contexts; policies, and, practices that raise 

conc~rns': under the ADA. The congress,ional 


>:fmdings in 42 U. S. C: §12101 ruso.serve·as a useful 

.. aid for' courts to discern the sorts of discriniination 

with which Congress was concerned. Indeed, those 
fmdings have clear bearing on the issues raised in 
this case" and' . support the. conclusion that 
unnecessary institutionalization may be the evidence ." 
or the result· of the discrimination the ADA 
prohibits .• 
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Unlike JUSTICE.THOMAS,I'~~nijt telJant and":'" . ' , .' ,., .' JI' : of state~provided' medical services in Georgia, we 

instI1:lctive that Congress in express'terrns identified 'cannot address tlJ.e . issue in the way the statute 

the ',' isolat[ion] and segregat[ipn]'; of idisablerl demands. As' a ·((onsequ~nce,· the judgment of the 

persons by society as a 'for[ni] of discr~in~tion,' § . ~ourtS below. grantiilg 'partiaIsummary judgment to 

§ 12101(a)(2), (5),' and noted' that' discdfufuation:, respondents, ought not to be sustained. In addition, 

against the disa~led 'persists in such criticall~eas'as 
. .,. institutiori~lization,', §12101(a)(3).11: ~c::se ',:. 
fmdings :. do . not show that segregation and· 
institutionalization .are alway~ 'discriminator9 Of. that 

,segregation or institutionalization, are, .~y .their 
· nature, forms of prohibiteddisqrimination. II Nor do 

they necessitate a regime in. which :individual 
treatment plans are required, as distinguis~Frl fr:c)m . 
broad and reasonable' classifications' :for the 
provision of health care services. Inste~d, they 
'underscore, Congress' concern that discribnation 
has been a frequent and pervasiv~ problem, in ' 

, institUtional settings' and policies' and its cori~rn that 
segregating disabled persons f~om oihe'rsll can be 
discriminatory. Both of those concdrns are 

. • II 

,consistent with the normal' defmition , of 
discrimination--differentiaI treatment" Of· ~iri:rllarly 
situated groups. The fmdings inform applihtion' of· 
that defmition in specific cases, but ahsent Ikuidance , 
t~ . the c~ntrary, u:ere ~s no. reason tO~F they 
dlsplacelt. The Issue ,whether respondents have 
been discriminated against under§ d13l by 
institutionalized treaunent cannot be decid~d in the 
abstract, di~orced' from, ' the fa~tS: sui}ounding 

treatment, programs ,in their State. . ':: ,II, , 
The possibility therefore'remains that, on'the facts 
·1of thIS case, respondents would be able to ~upport a. 

claim under §12132 by showing that they~ave been 
. .' II 

subject to discrimination by Georgia officials on the 
basis of their disability: This iUquiry wo~t{not be . 
simp~e.: Comparisons :. 'o~ , different II medical 
conditIOns and the corresponding treatmentj,regimens 
might be difficult, as would be: assessmedts of the 
degr.ee. of ,integration of various settings. !:in which 
medical treatment, is offered. For example, the 
evidence migh~ show that; apart from set;vices for 

· the men~ly ~isabled,. medi~al ,treatmeQrll~s ','rarely 
offered m a ~mmumty 'settmg but alSO~I.S rarely' 
offered in. facilities comparable to state' mental 
hospiiaIs. Det¢rmining. the relevance of ilikt type' of 
evidence would' require, considerable judgbent aiJ.d' 
analysis. However, as petitioners observe![' [i]n this 
case, no' class' of similarly situated indivi3ualS was 
even identified, ,let alone shown to. ;~e given 
preferential treatment.', Brief for Petitioners 21. 
Without additional information regarding ~e" details 
. ' .,' ~. 

'as. JUSTICE GINSBURG's opinion is careful to . 
. note, ante, at 19, it was error in the earlier 
proceedings to restrict the relevance and force of the :', 

,state's evidence regarding the comparative costs of 
treatment: 'The State is erititled to wide discretion in.' . : 

. adoptmg its ow~systerns of cost analysis, and, if it . 
chooses, to allocate health care resources 'based on 
fixed and overhead, costs for whole institutions and 
programs. 'We, must be' cauti~us when we seek to 
infer speCific rules 14nitiDg' States'choi~es when 

',Congress hliS used' only generai language in th~ 
'controlling statute. '" ' . . 

'I would remand the case t6 the Court of Appeals or 
the DistriCt Court for it to determine in the first' 
instanc(! ;whether a statutory viol~tion is suffici~ntly, 

','alleged and ~lipported in responde~is' sumrnaJ:)' 
,", judgmepf~tedals and, if not, whether they Sllould' .

.', 


. 


be,given leave to 'replead and to introduce evidence 
and argument along the lines suggested, a90ve. ~ . 

.... " 

"Fo~ these r~asons,'1 .concur 'i~l'the judgment ~f the 
. 'Court. ' " ' '. , . 

JUSTICE THOMAS, with' whom THE CHIEF 
. JUSTICE and JUSTI~E SCALIA jOin, dissenting. 

Tide lI:of the Afuericans with Disabilities Act b{' 
,'19~O (ADM, 104 Stat. 337, 42 U. S. C; §12132, 
· prov,ides: '. '. . . . . 

'SubjeCt to the pro~isions of thissub6hapter, no 
'qualified individual' with a disability shall, by 
reason of such disability, be excluded from 
participation in or be denied the benefits' of the 
services" programs, or activities of a public entity. 
or be subjected to: discrimination by any such 
entity. i (Emphasis added.) . 

]be majority, concludes that petitioQers 
: 'discriminated' against respondents-'-' as a matter of 
la~---by coritinuing'to .treat them. in: ,an institutional 


,sett!ng after they became eligible for, corntriunity,: 

· placement. , I disagree. TemporarY exclusion' from , 

community placement . does 'not amount' to, 

'discrinllnation' in the traditional sense of the word, 

.: nor have respondents shown that petitioners •• 
'.. 'discr~ated' : against them 'by reason of their 
· disabilities'; '. ' 
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Until today, this Court has never endorsed an 
interpretation of the term 'discrimination' that 
ep.compassed disparate treaunent among members of 
the same protected class. Discrimination, as 
typically understood, requires a showing that a 
claimant received differential treaunent vis
&agrave;-vis members of a different group on the 
basis ofa statutorily described characteristic. This 
interpretation comports with dictionary definitions of 

. the term discrimination, which means ·to . 
'distinguish,' to 'differentiate,' or. to make a 
'distinction in favor of or against, a person or thing 
based on the group,' class. or category to which that 
person or thing' belongs rather than on individual 
merit.' Random House Dictionary ·564 (2d· ed. 
1987); see also Webster's Third New International 
Dictionary ·648 (1981) (defining 'discrimination' as 
'the making or perceiving of a distinction or 
difference' or as 'the act, practice, or an instance of 
discriminating categorically rathe~ than 
individuall y'). 

. Our decisions coristruing various statutory 
prohibitions against I discrimination' have not 
wavered from this path. The best place to begin is 
with Title VII of the Civil Rights Act of 1964, 78 
Stat. 253, as amended, the paradigmatic anti
discrimination law: [FN1] Title VII makes it 'an 
unlawful employment practice for an employer ... to 
discriminate against any individual with respect to 
his compensation, ~erms, conditions, or privileges of 
employment,· because of such individual's race, 
color, religion, sex, or national origin.' 42 U. S. C. 
§2000e-2(a)(l) (emphasis added). We have 
explained that this language is designed 'to achieve 
equality of employment opportunities and remove 
barriers tqat have operated in the past to favor an 
identifiable group of white employees over other 
employees.' Griggs v. Duke Power Co., 401 U. S. 
424, 429-430 (1971). [FN2] 

Unde~ 'Title VII, a fmding of discrimination' 
requires a comparison of otherwise similarly situated 
persons who are in different groups by reason of 
certain characteristics provided by statute. See, 
e.g., Newport News Shipbuilding & Dry Dock Co. 
v. EEOC. 462 U. S. 669, 683 (1983) (explaining 
that Title VII discrimination occurs when an 
employee is treated' 'in a manner which but for that 
person's sex would be different' ') (quoting Los 
Angeles Dept. of Water and Power v. Maflhart, 435 
U. S. 702, 711 (1978). For this reason, we have 

described as 'nonsensical' the comparison of the 
racial composition of different classes of job 
categories' in determining whether. there existed 
disparate. impact discrimination with respect to a 
particular job category . Wards Cove Packing Co. 
v. Atonio; 490 U. S. 642, 651 (1989). [FN3] Courts 
interpreting Title VII have held· that a plaintiff 
carmot prove I discrimination' by demonstrating.t,hat 
one member of a particular protected group has been 
favored over another member of that same group . 
See, e.g., Bush v. Commonwealth Edison Co., 990 
F. 2d 928, 931 (CA7 1993), cert. denied, 511 U. S. 
1071 (1994) (explaining that under Title VII, a fired 
black employee 'had to show that although he was 
not a good employee, equally bad employees were 
treated more leniently by [his employer] if they 
happened not to be black'). 

Our cases interpreting §504 of the. Rehabilitation 
Act of 1973, 87 Stat. 394, as amended, which 
prohibits 'discrimination' against certain individuals 
with disabilities, have applied" this commonly 
understood meaning of discrimination. Section 504 
provides: 

'No otherwise qualified handicapped individual ... 
shall, solely by reason of his handicap, be 
excluded from the participation in, be denied the 
benefits of, or be subjected to discrimination under 
any program or activity receiving Federal fmancial 
assistance. ' 

In 'keeping with the traditional paradigm, we have 
always limited the application of the term 
'discrimination' in the Rehabilitation Act to a person 
who is a member of a protected group and faces 
discrimination 'by reason of his handicap.' Indeed, 
we previously rejected the' :argument that §504 
requires the type of 'affmnative efforts to overcome 
the disabilities caused by handicaps,' . Southeastern 
Community College v: Davis, 442 U. S. 397, 410 
(1979), that the majority appears to endorse today. 
Instead~ we found that § 504 required merely 'the 
evenhanded treaunent of handicapped persons' 
relative to those persons who do not have 
disabilities. Ibid. Our conclusion was informed by 
the fact that some provisions of the Rehabilitation 
Act envision 'affmnative action' on behalf of those 
individuals with disabilities, but §504 itself 'does not 
refer at all' to such action. Ibid. .Th~refore, '[a] 
comparison of these provisions demonstrates that 
Congress understood accommodation of the needs of·. 
handicapped individuals' may require affirmative 
action and knew how to provide fQr it in those 
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instances where it wished to do. so. ' Id., at illl.. 

Similarly,' in .Alexander v.:; Choate, 469·l!. i~~ <287~ 
302 (1985), we found· no discriminationunqer §504 
witp respect to a limit on inpatient hospital dare that . 
was 'neutral on i~ face' and did not 'di~tinguish 

. .' 'f'"
between those whose coverage will be reduCed .and . 
those whose coverage will not on the. basi~! of any 
test, judgment, or trait that the. handicapp~d as a 
class· are less capable of meeting or' less likely of: 
having,' id., at 302.. We said that § 504 does;l' not ' ... 
guarantee the handicapped equal results from the 

. . f Md"d . IIproVIsIon 0 ..state e lcal , even assummg some 
measure of equality of health could be constfucted. ' 

Id., at 304. " ' It 

Likewise, in Traynor v. Turnage, .485 U. S. 535, 
I 

548 (l98~). we reiterated that the purpose of§504 is 
to guarantee that individuals with disabilities);receive 
'evenhanded treatment' relative to those persons 
without disabilities. In Traynor, the Court dpheld a 
Veterans' Administration regulation that .excluded 
'primary alcoholics' from a ,benefit ili~t was 
extended to persons disabled by alcOholisml!related . 
to a mental disorder. Id., at 551. In so. doing·, the ' . 
Court noted that, '[t]his litigation does not uirolve a 
program or activity that is alleged' tJ treat 
handicapped ", persons less favorably II than 
nonhandicapped persons.' Id., at 548. Gi~en the 
theory of the, case, the Court explicitly held: II 'There . 
,is nothing in the Rehabilitation Act that requ~es that 
any benefit extended to one category of hand~capped 
persons also. be extended to all other categories of 
handicapped persons.' Id.'. at 549. . 11'. 

. This same uridei:~ta.nding: of discriminatidh also 
informs' this C6urt'sc~nsti.ttitional ihterpre9fion .of. 
the term.' See General Motors Corp. v. Tra~y, 519· 
. U. S. 278, 298 (1997) (noting, with res#ecf to . 
interpretmg the' Commerce Clause, '[c]oncep,tually," 
of course, any notion of discrimination ass~mes. a 
'comparison of substanti8.Ily' similar entitieS'jl; Yick·,. 
Wo v. Hopkins,. 118 U. S 356, 374 11(18~6)' 
(cOndemning under tile Fourteenth ~mendment 
'~ll~gal discriminations J>etween persons, iD. :fimilar 
CIrcumstances'); see, also Adarand' Constructors, 
.' . h 

Inc. v. Pea, 515 U.. S. 200, 223-224 tI995); 
Richmond v. 1. A. Croson Co., .488 U. S'. 469, 
493-494 (1989) (plurality opinion). .,.1; . 

. . II 
. tho d" al d' d" th' . . Desplte IS tra lUon un erstan mg, e maJonty 


derives, a more . 'capacious' defmitiy,n of 


.' . 11 

'discrimination,' as that term is .used in Title II of 
the ADA, one that includes 'institutionalisolatiqnof 

persons , with disabilities." Ante, at 13-14. Itchiefly 
relies on certain congressional fmdings contained 
within the ADA. To be sure, those fmdings appear 
to equate institutional isolation with segregation, ::md 
thereby discrimination. See ante, at 14 (quoting §§ 
12101 (a)(2) and 12101{a){5), both of which 
explicitly identify 'segregation' of persons with 
disabilities as a form of 'discrimination'); see also 
ante, at 2-3. The congre~sional fmdings, howe~er, 
are written in general, hortatory terms and provide 
little guidance to the· interpretation of the specific 
langua.ge of §12132. See National Organization for 
Women, Inc. v. Sclieidler, 510 U. 'So 249, 260 
(1994) ('We also think that the quoted statement "of 
congressional fmdings is a rather thjn reed upon 
which to base a requirement'). In my view, the 
vague congressional' ,fmdings upon which the 
majority relies siInply do not suffice to show that 

'Congress sought to overturn a well-established 
understanding of a statutory term (here, 
'discrimination'). [FN4] Moreover, the majority 
fails to explain why terms in the fmdings should "be 

;given a medic31 content, pertaining to the place 
where, a mentally retarded person is treated. When 
reaq in context, the fmdings instead suggest that 
terms such as 'segregation' 'were used in a more 
general sense, pertaining to matters such as access to 
employment. facilities, and transportation .. Absent a. 
clear directive to the Contrary" we must read 
"discrimination' .in light of the. cOf!llllon 
understanding of the term, We cannot: expand the 
meaning of the term 'discrimination; in order to 
invalidate policies we may fmd unfortunate. Cf. 
NLRB v. Highland Park Mfg. Co., 341 U. S. 322, 
325 (1951) (expiaining that if Congress intended 
statutory terms 'to have other than their ordinarily 

, accepted meaning .. it would and should have given 
, them a special meaning by defmition'). [FN5] 

Elsewhere in the ADA, Congress chose to alter the 
traditional de,finition of discrimination. Title I of the 
ADA, §l.2112(b)(1), defines discrimination. to 
include 'limiting, segregating, or clkssifying a job 
applicant or employee in a way that adversely 
affects the opportunities or status of such applicant 
or employee.' Notably, however, Congress did not 
provide that this defmition of discrj.mination, unlike 
other aspects of the ADA, applies to Title II..~ 

.0 d' f" thr mary canons 0 construct10n require, at we 
respect the limited applicability of this defmition of 
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'discrimination' and not import it into other'parts of 
the law where Congress did not see fit. See, e.g., . 
Bates v. ,United States, 522 U. S.. 23, 29-30(1997) 
(' 'Where Congress includes particular language in 
one section of a statute but omits it in another 
section of the same Act, it is generally presumed 
that Congress acts intentionally and purposely in the 
disparate inclusion or exclusion' ') (quoting Russello 
v. United ~tates, 464 U. S. 16,.23 (i983». ' The 
majority's defrnition of discrimination--although not.· 
specifically delineated~-substantial1y imports the 
defmition of Title I into Title II by necessarily 
assuming that it is sufficient to focus exclusively on 
members of one particular group. Under this view, 
discrimination occurs when some members of a 
protected group are treated differently from other 
members of that same group. As the preceding 
discussion emphasizes, absent a special defmition. 
supplied by Congress, this conclusion is a 
remarkable' and . novel proposition that fmds no 
support in our decisions in analogous areaS. For· 
example, the majority's conclusion that petitioners 
'discriminated' against respondents is' the equivalent 
to fmding discrimination under Title VII where a 
black employee with defici~nt management skills is 
denied in-house trainIng by his employer (allegedly 
because of lack of funding)' because other. similarly 
situated black employees are given the in-house 
training. Sucq.aclaim would fly in the face of our 
prior . case law, which requires more than the 
assertion that a person belongs to a protected group 
and did not receive some benefit; See, e.g., Griggs, 
401 U. S., at 430-431 (,Congress did not intend by 
Title VII, however, to guarantee a job to every 
person regardless of qualifications. In short, the Act 
does not command that any person be hired simply 
because lie ~as formerly the subject of 
discrimination, or because he is a member of a 
minority group'). . 

At bottom, the type of claim approved of by the 
. majority does not concern a prohibition against 
. certain conduct (the traditional understanding of 
discrimination), but rather imposition of a standard 
of care. [FN6] As such, the majority can offer no 
principle limiting this new species of 
'discrimination' claim apart from an affll111ative 
defense because it looks merely to an individual in 
isolation, without comparing him to otherwis.e 
similarly situated persons, and determines that 
discrimination occurs merely because that individual 
does not receive the treatment he wishes to receive. 

By adopting such a broad view of discrimination, the 

majority drains the term of any meaning other than 

as a proxy for decisions disapproved of by this 

Court. 


Further, I fear that the majority's approach imposes 

significant federalism costs, directing States how to 

mak~ decisions about their delivery. of public 

services. We previously have recognized that 


. constitutional principles of federalism erect limits on 
the Federal Government's ability to' direct state 
officers or to interfere with the functions of state 
governments. See, e.g., Printz v. United States, 
521 U. S~ 898 (1997);' New York v. United States, 
505 U. S. 144 (1992). We have suggested that these 
principles specifically apply to whether States are 
required to provide a certairi level of benefits to 
individuals with disabilities. As noted in Alexander, 
in rejecting a similar: theory ~nder §504 of the 'f 

Rehabilitation Act: '[N]othing ... suggests that 
. Congress desired to make major inroads on the. 

States' longstanding discretion to choose. the proper 
mix of amount, scope, and duration limitations on 
services .... ' 469 U. S., at 307; see also Bowen v. 
American Hospital Assn., 476 U. S. 610, 642 
(1986) (plurality opinion)' ('[N]othing in [§504] 
authorizes [the Secretary of Health and Human 
Services (HHS)) to commandeer state agencies ... . 
[These] agencies are not field offices of the HHS 
bureaucracy and they may not be conscripted' against 
their will as the foot soldiers in a federal crusade'). 
The majority's affirmative defense will likely come 
as cold comfort to the States that will now be forced 
to defend themselves in federal court every time 
resources prevent the immediate placement of a 
qualified individual. In keeping with our traditional 
deference in this area, see Alexander, supra, the 

'appropriate course would be to respect the States' 
historical role as the dominant· authority responsible 
for providing services to individuals' with 
disabilities. . 

The majority may.remark that it actually does 

properly compare members of different groups. 

Indeed, the majority mentions in passing the 

'[d]issimilar treatment' of persons with and without 

disabilities. Ante, at 15. It does so in the context of 

supporting its conclusion that institutional isolation is 

a foqn of discrimination. It cites two cases as 

standing for· the unremarkable proposition that •• 

discrimination leads. to deleterious stereotyping, 

ante, at15 (citing Allen v. Wright, 468 U . .S. 737, 
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755 (1984); Manhart, 435U. 5., at 707, ,no 13», C.§1981, has been interpreted to forbid all racial 


and an amicus brief . which indicat~s that discrimination in the making of private and public 

contracts. See Saint Francis· College v. Al
confinement diminishes certain everyd~y life 
Khaziaji; 481U. S.604, 609 (1987). This Court. activities, ante, at 15 (citing Brief for ~inerican 
has applied the 'frjimework' developed in Title VII Psychiatric Association et al. 20-22). The bjority .. 
cases to claims brought under this statute.

then observes .that persons without disabili~es 'can: Patterson v. Mclean Credit Union, 491 U. S. 164, 

receive . the services they need p.,ithout' 
 186 (1989). Also,· the Age Discrimination in 

institutionalization and thereby avoid the~e twin Employment Act' of 1967, 81 Stat. 602, as' 

deleterious effects ... Ante, at 15. I do noil quarrel amended, 29 ,U. S. C.' §623(a)(1), prohibits 

with the two 'general propositions, but I fail to see .. discrimination on 'the- basis of an 'employee's age. 


. n, 
how they assist in resolving the issue before the'· This Court has noted that its 'interPretation of Title 

. . I' VII ... applies with equal force in the context ofCourt. Further, tht< majority neither speciij.es what 
age discrimination. for' the substantive provisions services persons with disabilities might ne'ed, nor· 
of the ADEA 'were derived in haec verba from contends that persons without disabilities deed the ' 
Title VII.'· Trans World Airlines, Inc.' v.

same ,services as those with disabilities, le~dingto' Thurston. 469 U; S. 111, 121 (1985) (quoting 
the ,inference' th~t the dissimilar 'tream+~nt the , Lorillard V. Pons, 434 U. S. 575, 584 (1978». 

majority observes ,results, merely from the,tact that: ' . This Court has also looked to its Title VII 

different classes of, persons . receive oifferent, interpretations of discrimination in illuminating 

services--not from 'discriniination' as traditionally' , Title IX of the Education Amendments of 1972, 86 

defmed. :.' . 1[ Stat. 373, as ame~ded. 20 U. S. C. §1681 et seq., 


. . - 11 _ . which prohibits discrimination under any federally 

funded , education program ,or activity. See
, Finally, it is also clear petitioners hid not 
Franklin V. Gwinriett County Public Schools, 503 'discri.m.inate' against respondents 'by rdkson of 

. • Jj • . U. S. 60, 75 ,(1992) (relying on Meritor Savings 
[their] disabili[ties],' as §12132 requires. We have Bank. FSB v. Vinson, 477 U. S. 57 (1986), a Title 

previously interpreted the phrase 'by reasdh of as . Vp. case, in determining' that sexual harassment 

requiring proximate causation. See, e. g., H6lmes V. ,constitutes discrimination). 

Securities Investor Protection Corp .• 503 u11 S. 258, 

265-266 (l992); see also id., at 266, n. llll<citation FN2. This Court h8s recognized that two forms of 

of cases). Such an interpretation is in keeping with discrimination, :are prohibited under Title. VII: 

, the. vernacular understanding of the. phr~e. See· disparate treatment: and' ,disparate impact. See 
., Griggs. 401 U.S., at 431 :(,The Act proscribes not American Heritage : Dictionary 1506 (3d ea. 1992)

" - .,!l only overt discrimination but also practices that are (defming 'by reason of ' as 'be,cause of r)' This 
fair in form, ·but discriminatory in operation').

statute should be read as requiring p,roximate Both 'forms of 'discrimination' require a 

causation as well. Respondents do not contend that 
 comparison among classes of employees.

their disabilities constituted the proximate ~ause for 

their exclusion. Nor could they--co'tnmunity FN3. Following Wards Cove. Congress enacted 

placement simply is not available to thosdl wIthout, the Civil Rights Act of 1991. Pub. L. 102-166, 105 

disabilities. Continued institutional treatnient of Stat. 1071, as amended. which, inter alia, altered 


IJ • 

persons who. though now deemed treatable ,in 'a the burden of' proof with· respect to a disparate 


corrimunity placement, must wait their, ikrii for impact discrimination Claim. See id.; §105 

• ., ' 'Ij 

(codified at 42 U. S. C. §2000e-2(k». This change placement. does not establish that thed,enial ,of 

highlights the principle that a departure from the 
community placement occurred 'by reasonliof their 
traditional understanding of discrimination requires 

disability. .~ather, it es~bl.ishes no more'lthan. the. congressional action. Cf. Field'v. Mans, 516 U. 
fact that petitiOners have luruted resources. I S. 59, 69-70 (1995) (Congress legislates against the 

background rule of the common Illw and 'traditional , ,'~ *'. * . JI' 
notions of lawful conduct). 


For the foregoing reasons, I respectfully dil~sent. , 

. , . H . FN4. If such . general hortatory language is 

FNI. We have incorporated Title VII standards of . 'sufficient, it is puzzling that this or any other court 
discrimination when interpreting II' statutes , did not reach the Same conclusion long ago by ... 
prohibiting other forms of discri!llinatiqn. For reference to the general purpose language of the ' 

, . . i· 
. example, Rev. Stat. §1977,as amend~'1142U ..S: Rehabilitation Act itself. See 29 U. S. C. §701 

, '~ , , 
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(1988 ed.) (describing the statute's purpose as 'to 
develop and implement, through research, training, 
services, and the guarantee of equal opportunity, 
comprehensive and coordinated programs of 
vocational rehabilitation and independent living, 
for individuals with handicaps in order to maximize 
~heir employability, independence, and integration 
Into the workplace and the community' (emphasis 
added». Further, this section has since been 
amended to proclaim in even more aspirational 
terms that the policy under the statute is driven by, 
inter alia; 'respect for individual dignity, personal 
responsibility, self- determination, and pursuit of 
meaningful careers, based on informed choice, of 
individuals with disabilities,' 'respect for the 
privacy, rights, and equal access,' and 'inclusion 
integration, and full participation of th~ 
individuals.' 29 U. S. C. §§701(c)(1) - (3). 

FN5. Given my conclusion, the Court need not 
review the integration regulation promulgated by 
the Attorney General. See 28 CFR § 35 .130(d) 
(1998). Deference to a regulation is appropriate 
only , 'if Congress has not expressed its intent with 
respect to the question, and then only if the 
administrative interpretation is reasonable.' , Reno 
v. Bossier Parish School Bd., 520 U. S. 471, 483 
(1997) (quoting Presley v. Etowah County 
Comm'n, 502 U. S. 491, 508 (1992». Here, 
Congress has expressed its intent in §12132 and the 
Attorney General's regulation-~ insofar as it 
contradicts the settled meaning of the statutory 
term--cannot prevail against it. See NLRB v. 
Town & Country Elec., Inc., 516 U. S. 85, 94 
(1995) (explaining that courts interpreting a term 

within a statute 'must infer, unless the statute 
otherwise dictates, that Congress means to 
incorporate the established Iiteaning of that term') 
(internal quotation marks omitted). 

FN6. In mandating that government agencies 
minimize the institutional isolation of disabled 
individuals, the majority appears to appropriate the 
concept of 'mainstreaming' from the Individuals 
with Disabilities Education Act (IDEA), 84 Stat. 
175, as amended, 20 U. S. C. §1400 et seq. But 
IDEA is not an antidiscrimination law. It is a 
grant program that affirmatively requires States 
accepting federal funds to provide disabled children 
with a 'free appropriate public education' and to 

establish 'procedures to assure that, to the 
maximum· extent appropriate, children with 
disabilities ... are educated with children who are 
not disabled.' §§ 1412(1), (5). Ironically, even 
under this broad affirmative mandate, we 
previously rejected a claim that IDEA required the 
'standard of care' analysis adopted by the majority 
today. See Board of Ed. of Hendrick Hudson 
Central School Disl., Westchester Cty. v. Rowley, 
458 U. S. 176, 198 (1982) eWe think: ... that the 
requirement that· a State provide specialized 
educational services to handicapped children 
generates no additional requirement that the 
services so provided be sufficient to maximize each 
child's potential commensurate with the 
opportunity provided other children') (internal 
quotation marks omitted). 

END OF DOCUMENT 
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. To: See the distribution list at the bottom of this message 

cc: Betty W. GeeIWHO/EOP@EOP 

Subject: . Disability Issues 


I would like to meet next Tuesday, July 6, at 10:30 in 476 OEOB, to discuss two issues: 1) 
obtaining accurate data on the number of disabled persons in the workforce to serve as a guide for federal 
agencies; and 2) the recent Supreme Court decisions regarding the scope of the ADA. DOJ and EEOC 
have been asked to review these decisions and make recommendations. We can have a preliminary 
discussion about how that might proceed. Please let me know if you cannot come. Also, if you believe 
others in your agency should attend, please call me. (45()-2024) Finally, please'call Betty Gee, 456-6750, 
with your clearance information if you are outside the White House complex. 
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'Q's and A's on Yesterday's Disability Cases 

Q: What is the President's reaction to yesterday's Supreme Court disability decisions? 

A: In regard to the Olmstead case, the President stated yesterday that he is pleased with 
the Court's decision that unjustified isolation of institutionalized persons violates the ADA. That 
is the position that the Administration argued before the Court. We believe this decision will 
encourage the development of community-based alternatives to institutionalization. We want to 
work with the states and ?thers to help that process go forward. 

In regard to the other decisions, we are concerned that the Court interpreted the ADA to 
exclude persons simply because they are able to mitigate their disability through medication or 
'use of a medical appliance. The problem is that employers may still conclude that the person is 
too disabled to work, even though under the law they are not disabled enough to be covered by 
the ADA. The result is a catch-22 for disabled persons. 

[Example: In the Sutton case, United Airlines prohibited the plaintiffs from being pilots 
because their vision was not satisfactory, and tHey did not allow them to meet this requirement 
by using corrective lenses. On the other hand, since their vision could be corrected, the Court 
said that they are not covered by the ADA.] 

Q: Will you seek a legislative change? 

A: The President has asked the Department of Justice- and the EEOC to examine the 
decisions and make recommendations about how t6 'address'them. . 
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THE WHITE HOUSE 

Office of the Press Secretary 
(A viano, Italy) 

For Immediate Release June 22, 1999 

STATEMENT BY THE PRESIDENT 

I am pleased that the Supreme Court decision's in the Olmstead case upholds the 
purposes ofthe ADA by recognizing that unjustified isolation of institutionalized persons with 
disabilities is prohibited discrimination. This decision will increase access to home- and 
community-based long term care services and support for these persons. 

My Administration is committed to finding affordable ways to enable people who need 
long term services and support to remain in the community if they choose and are able to do so. 
The best way to continue progress toward this goal is for State Governments, the Federal 
Government, and the affected communities to work together to d(;':velop cost-effective ways to 
provide these services. We must ensure that the quality of these services is excellent and that 
they are available to persons with disabilities of all ages. 

Therefore, I am asking Secretary Shalala and Attorney General Reno to work with all 
interested parties to carry out today's deCision in a fair and effective manner. Although this may 
not be easy in some cases, we can do it by working together in or<ler to advance the goals ,of the 
ADA. Our ultimate goal is a nation that integrates people with disabilities into the so.cial 
mainstream; promotes equality ofopportunity, and maximizes individual choice. 
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SUPREME COURT ROUNDUP' 

Justices, 9-0, Find No Inherent Conflict Between 2, LaV\fs. on Disabled Workers 

By LINDA GREENHOUSE disagreed. The two laws' appear "dl tlon that a worker was not entitled to AIDS. With drug therapy, Ms. Dohrn sonl:\bly' restricted trade by strictly restrictions on advertising prices 

WASHINGTON, May 24  The Su
preme Court today examined two 
Federal laws aimed at protecting 
disabled workers and concluded that 
contrary to a lower court's view, 
there was no inevitable conflict be
tween them. . 
. One was the Social Security Act, 
which provides benefits to people 
whose disabilities are so severe that 
they cannot "engage In any substan
tial gainful activity" for at least 12 
months. The other was the Ameri
cans With Disabilities Act, which 
protects disabled workers from dis
crimination as long as they can per
form their jobs' essential functions, 
with "reasonable accommodation" 

.If.necessary. 
Some lower courts have ruled that 

. 

vergent," Justice Breyer said, but In bring a discrimination suit against 
context, they "do not Inherently con- the employer. Only In "some limited 
fIIct" and "can comfortably exist and highly unusual set of clrcum
side by side." He said the Social stances" could the two laws not be 
Security program, nicelvlng more seen as "mutually exclusive," 'the 
than 2.5 million claims for benefits appeals court said. 
every year, necessarily made broad In his opinion today, Cleveland V. 
determinations without a fine-tuned Policy Management Systems Corpo
examination of an Individual's situ a- ration, No. 97-1008, Justice Breyer 
tion  for example; whether employ- said It was common In the legal 
ees who cannot work without accom system for people to pursue two al
modations can return to work If their ternatlve theories at once. To the 
special needs' are addressed. extent that there was any apparent 

The decision overturned a judg inconsistency In the disability con
ment won by a company that had text, he said, courts should not erect 
dismissed a woman who tried to special burdens bu~ should simply 
come tiack to work after a stroke. require the plaintlff to explain. He 
The employer would not give her the Indlc,ated that the explanatlon could 
extra time and training she said she .. 'be as simple as a medical condition 
needed: She applied for and received that has changed over time. The case 

said, people with H.I.V. often "move· limiting the types of advertising den
In and out of being able to work" and tlsts could use. The nonprofit assocl
often face discrimination when they atloil challenged both the commls-. 
do work. The deCision, she said, slon's jurisdiction and Its findings, 
"broke down a barrier that people both of which were upheld by the 
with H.I.V. needed to get past." United States Court of Appeals for 

The Court's other rulings today the Ninth Circuit, In San Francisco. 
Included these: In an opinion by Justice David H. 

. Souter, the Court today agreed on the 
Nonprofit Groups jurisdictional question. Justice Sou

ter said It was sufficient that mem-
The Court ruled unanlmoiJsly that bers received economic benefits 

the Federal Trade Commission had from the association, like favorable 
Jurisdiction to prevent certain non . Insurance rates as well as lobbying, 
profit organizations, In this case a publlc:relatlons and other activities. 
state dental association, from engag But"Justice Souter said, the Court 
Ing 'In unfair 'competition or decep of Appeals made too cursory an anal
tl,ye practices. " . ysls 'of~the advertising restrictions 

The 'Federal Trade Commission . before concluding that they had an 
Act, which dates to 1914, gives the· antl-competltlve effect: The 'case, 

and quality claims had deprived con
sumers of useful'lnformation. 

Property Rights 
The Court ruled, 5 to 4, that a 

property owner suing a local govern
ment for depriving him of his right to 
develop his property Is entitled to 
have the case tried by a Jury rather 
than solely by a judge. 

The deciSion, City of Monterey v. 
Del Monte Dunes, No. 97-1235. af
firmed a ruling by the Ninth Circuit 
and was a Victory for developers, 
who view juries as more sympathet
Ic than judges In this type of case. 
The developer-In -this case sPent 
years trying to get permission to 
build houses on 37 acres of ocean

because someone who has applied 
for or received Sotlal Security dis
ability benefits Is by definition unfit 
for employment, such a person Is 
either barred from suing for disabili

Social Security benefits, at the same 
time suing the employer for failing to 
accommodate her under the Amerl
cans With Disabilities Act. 

In ruUng for the employer, the 

now goes back to the lower courts to 
give the plaintiff, Carolyn C. Cleve
land, a second chance at her dls
crimination suit. 

Beatrice Dohrn, legal director of 

commission authority over thebusl
ness practices of "persons, partner
ships or corporations," with a corpo
ration defined as an organization 
"which Is organized to carryon busl-

California Dental Association v. 
F.T.C., No. 97-1625, was sent back to 
the appeals court for a new, more 
sean:hlng' analysiS. 

The' vote on that section of the 

front property In California, eventu
ally winning a $1.45 million award 
from a jury on the' claim that the 
protracted proceedings violated Its 
constitutional right to due process. 

ty discrimination or faces special United States Court of Appeals for the Lambda Legal Defense Fund, a ness for Its own profit or that of its oplnl~p' was 5 to 4. Justice Breyer, Justice Kennedy wrote the major· 
judicial hurdles In pursuing a dis
ability lawsuit. 

In a unanimous opinion today by 

the Fifth Circuit,. In New Orleans, 
held that the application for or re
ceipt of Social Security disability 

gay rights organization that flied a 
brief In the case, said the decision 
could be particularly beneficial to 

members." 
In this case, the trade commission, 

found that the 19,OOO-member Call·, 

Joined by Justices John Paul Ste
vens, Anthony M. Kennedy and Ruth 
Bader Ginsburg, said the Court of 

Ity opinion, which 
Chief Justice William H. Rebnqufst 

and by Justices 
Justice Stephen G. Breyer, the Court benefits had created the presump people with the virus that .causes fornla dental association had unrea- Appeals had properly found that the Scalia and Clarence Thomas. 
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BY RI~HARDW. STEVENSON, but dead as a substantive issue until' Mr; Archer and other Republicans. , " ' ' would receive from the Federal,Gov- ~ajor flaws, ',It .relIes on budget , 
WASHINGTON 'A ril 28':"'; Ho Ing after,lhe 2000 ele~t1ons: '. ", , ' Among the options on the ,table are A " , t rt" ernment a tlixcredlt, equal, to two ,surphJSesto' finance the lax' credit",' 

'to breathe Iifelnt~ ttfe dying effoftto ',~utthe. plan's authors, Represent-, techn,c~I, changes 'In the: way ,Mr." ~ons ~ er, or q 'percentage point~ of the 12.4 percen~ • _and l~e slltplus, they said, IS IIk~ly to 
shore up Social Security, two' pivotal atlves BIll Archer, of Texas! the Cllnt0!l s current plan would; use the, starling point. for" payroll tax t~at fma~ce.s SOCial Secu, be exhausted, som~th!le ,in the' next, 
House 'Republicans, laid' qut a 'plan . chairman • of the House Ways and surplus.!o ~elpso.clal Secunty. Also , ,'" " , rlty benefits. Beca~se the payroll.tax seve~al decades: And It <;reates what 
today that they said would assure the, Means Committee; and E.Clay,Shaw being conSIdered IS',an effort to con- neaotiat;on ,:, " Is currently levied only on the flrsl:'Democrats ,said, would be an, un
retirement System's long-t~rm Jr,of-'~Iorlda, the chairman of the vince Republicans that Mr: CI!nton's ' ,0' -' • '$72,600 of, wages (the am?il.ntis, ad- ,'~Ieldy system of mo~ than 100 mil

,health without' cutting benefits or Ways and Means, Subcommittee on • proposal for 11 new type of indlvll1ulll ' justed each year for-Inflation), th~ "hon Individual accounts that would 
raising taxes. '" • S~lalSecurity, said they Inteil,ded,to ,retirement acc:ountoutside of Social ','" ' ,," , , rria,xlmum. anntialcredlt If the plan be veryexperisiveto admlnlst,er .. , 

The plan~'woutd plug the projected push ahead anyway; In the hope that, 'Securitycou)d be part of a packag~ briefed on the plan by ~r. Archer were n?w law would be $1,4~2. W~lIe the chancel> of serlous~l~ 
hole in Social Securlty'sbalanee, '. they could create ,momenltlm for bl- ,to s~rengthen the system. '" ,', ,an,d M.r.. Shaw ,this, afternoon, some • , 'The moneY',w0uld' be automatic!!l- ,parllsan !1egotlaUons thl.s year re

"'sheet by taking triillons,of dollars in 'partisan negotiations this ye~r. , ,',See~lng tonurtUl;e the remnan~s o~ ,ColTI~ll1ttee, Democratssald that al-' Iydepo.slted in a Social Security ac- main dim, some In both,partles said 
'Government revenue In coming dec- "Insuring tha.t Social, Security ,can, bipartisan good ,wJlI, on the Issue; ,though they found It deeply flawed, ~t ,count m the 'worker's name. The, ,there might be an opportunity now to 

'ades and giving ,ino workers.ln the weather,th~ r~tlrement of the' baby~ White House officials gave the,'Arc!}- , could be the ~asl,sfor negotiation, If ,worker, w,()uld then choose from ~ook at other comprolJ.llse proposals, 
form of :tax' rebates;',The 'workers, ,boom'-generatlon' and 'be there,-for' ,er-Shaw plan a gentlereceptlollto- ,the Republican lead~!:shlp was wlll- "among avarletY,of mutual funds; all_ ,mcludlng one !)elng developed by, ' 
WQuid ihen have, tolllvest th~t money' future ge~erations should be Ii m~t- ,day, saying they o!)jected to some of i~g t,o engage on the i~sue. ' ofwhich would be required to ~old 60, ,~epresentatlve Benjamin L. Cardin" ' 
in the, stock ,and bond markets ter of. "principle over politics," saId ,Itscomponents but appreciated Mr;, Without any changes, SOCial Secu- percent,of their a/isets In stock mdex- Qemocrat of ~aryland, 
ihroughlndlvldual acc~unts, with the Mr, Archer, who, retiring from Con· ,Arche,r~s ,wimngne~sto t~ckle ~ sub:", rlty will, run short, of ,mo,ney n~eded 'es and 40 percent In high-grade', cor- , ' '111 a ,nod' to the'Republican desire' 
proceeds going to help finance.ihelr gressat the,end ofthls term,ls'fre~d - ject: that 'many ~epubhcans have topa,y the full, level, of ,promlsedporate :bonds, Any gains in theac-te> shif!' more control to :Individuals, 
retirement benefits. ' ' of some of the political pressure that been loath to 10UCh. benefIts. starting In' 2034" after ,the 'cQunt would accumulate ta,x.rree.·' ' Mr ..Cardin's planw,ould establish 
, AlthQugh the proposalls slmUarto ,Is a conc~rnor t~e other leaders: , "This)ooksHke as~rious altempt r~tlrement of the baby-boom genera- ',At retirement; the money 'In, the 's~vings accotints'wlthlnSocial Secu· ' 
theapproachadvocatedby:mostRe-' Mr. Chnton's aides sald'hebe- tQ engageJn avery Important de-, lion. Mr, CUn~on'sapproac~ relies account would!)e used to ,help fI- .nty but would have them supple- ," 
J:lUblicans,lt has been shunned by the "lIeved ·that a deal was stili possible. . bate," said Joe~Lock!lar.t, the White largely onuslrig the p~je~ted budget nance the, wqrket's.' Social 'Security 'ment the current syStel11 rather, than " 
part y'sJeaders, lri partlo avoid what, ,The, President Is to map his next , House press'se~retary: " surplus to bolster Social Se£urlty's ' ,benefit. All workers'would receive at replace part of It. And inan' effort to 

'they fear,would,bea 10sl,1)g political move In '8 strategy session with his" Although niany House pemocr~ts :finances an~ all~wing .the Govern- ,least as much as promised under)he' ,appeal to Dempcrats, hls:plan would 
I , fight with f:ongres,slonaIDemocrats, advisers on Thursday, and, while Ad· attacked the plan. oth~rs, Includmg !Denttolnvest a part of the retire-current system; regardless ,of how." alsoallow, the GO,vernment to Invest, 


and President Clinton., As a, result" ministratlon:offlcials said they were Representative, Charles B.,Rangel of 'ment system's, reserves: In stocks. well ' their Investments fared. Those ': a part of thesystem~s,money on:Wall 

the plan has, virtually no char:ice of ,not ,considering any dramatic new, 'New, York, the senior Democrat ,on "The,Archer-Sha,';, plan uses the' workers whose accountsdid,j>artlcu- " Street, but only 'up-der reStric~lons';


i\'" passage, and som~ members of both proposals, they also said they would' ,tJjeWays 'and Mean.sComrrilttee" same basIc (ools but in a 'very d~rrer. 'Ial'!y well 'woUld come out ahea~. that would limit political meddling in,

1 partl,es said Social S~curit~ was 'all ' I()okfor wars to make age~tllr~,to , muted their criticism. After "el~~ entway. E~~h,.year,J11I,':Yor\{ers_ D_emocrats said the. plan ija~~wo "the 19vestmeritdecisions. 
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Hear Disabilitj'Cases ori Vision',' ... , ' . ' l! .' ... , .' ..·...i /' 
, . 

GREENHOUSE' Rey T: Englert Jr., the ~tline's iaw-, Inc; v. Kirkingburg, ~e.,98-591, f~ 
...n..,......",... ,. ," yer,. teld the Ceurt in arguing that : cused en asepa'rate seurceef ce~f,~- . 

•, April. 28··..2:. Thecorrectiv.edevicessheuld bEr taken' . 'sien, the statute~saltemative defml, '" 

. Ceurt centinued'an unusu- '[ . ' . ' ' 
Intensive review ef the Ameri- into. acceunt. " II,' ..' lien ef disability. The law· treats as . I 

With Disabilities . Act tedayS.s This answer did net sati,s~y Justice disabled net enly.' seme,'onewith a 
. Justices struggled .te find:a defi~ Stephen G. j3reyer, who. .sald he was . substantiallimitatien but,alsesome~ 


, nitien ef disability' that:'- weuld be' concerned that t~is, defin,jtion would' . ene' who. . is ~'regarded' as" Jhaving' 

..faithful to:.' the lawwithou't: ,alSo. . ex~lude "the' very people ,the statute,·. ene' Because theCeurt'has. never 

sweeping everyene with a readily:w;as, aimed a~;:' ~h~ mtght be the int~rI:>reied ~~e :"regarde~ ~s':~ lan
correctable physical preblem into. its, .~~~I~;e~~ d;:J~~I:~~~~~ f:~n~~ .. g~ag~, ~ts utlh~y ~ a.ferm ef~ac~-up

pretective' net. ~ . " ,: . .' rtiO~' well with their impairments.pretectlen, ~even~g th~se. who. might ..e

" After an argument en Tuesday.on ".They weuldn't get inthe;door::)us-, net e;~erw~~e cern w,lthm ~~ stat- . 

whetherteceuntas.disabledatruck .bce Breyer said, II." ute, IS an: Imperta~t Issue I~ these 

driverwhese '.severe hyperterisieri .. ', Justice. Ruth B~deri GinS~Urg.cases, , , ' " . , .. 


. was centrelled bymedicatien, the asked whether,if a nea~sightedper" . cerbett Gerden, the lawyer fer Ak· 

, court'teday heard two. cases involv, sen.whese vision was cerrected to;, bertsen'~,which,dismlssed the truck 


ing empleyeeswithvisien preblems~" ,20120 threugh laser surgeryweuld b!! : driver,:Hallie,Kirkingburg,saidthe 

Twin sisters;,regienal airline pilets" censidered fer em'~leYII}:ent, the air-. " ,supJrmarket chaif.1. ?icl netreg~rd . 

whese visien" is 20120 'with, their.· line ceuld' exclud!!. sqJneene who.. Mr. Kirkingburg as,dlsabled becaus~ .'; 
'glassesen,were turneddewn' fer achieved the same result by wearing it offered him anether, lewer~paying 
, empleyment by,United Air Lines be- . "glasses,' .. ,. '. ".1\,,:. '.' '" .jeb ~s a mechaniC.' .', ...... . ... . ." I: 
. 'cause the,ir uncerrected .visien was .. ,"Isn't what's reaUy gqmg. en here· Justice'Antenin' . Scalia .asked 

I.. . is that the ~mpl~yer ",.HI' net accept whether a job effer asa floor sweep-' . 
. the: cerr~ctlqn? ,~ustlJ?e Gmsburg. er wO,lild have shewn thatthe,cempa- . 

. . asked Mr. ~n?lert. . "I' ,nydidriet regard Mr..Kirkingburg as . , , ' 
Does thelaw. I. .. '. ..'~~ ~urlme s lawyer I! r~pl~~d that disabled~Pesslbly it weuld h~ve,ML 

,I . . It S n~t a matter q~ re]ect~ng the.. Gerderi repl,ied, adding that theJocus 
cerrectlen, butef saYI~g heres what h' Idb . the "mental status ef I:'protecta pers'on it takes to. be a safe pII!?t." . S. eu . e en" . .. ' 

Feder'al A viatien Administratien . the eIIlpleyer., . .. . ' . '. :,' .' .whose vision has, . standards permit, ce~i~lc~tien ef pi:' .. ".1 r~aUY ~en't ~~w h~w t'\figure 
lets as leng as their vls1pn I~ cerrect-, It eut, Ju~tl~e Scalia said, ..' ..been corrected? able,te 20/20. The questien ef whetn- . The sesslenteday was the last ~ne

\ ; erUnitedis highersta'hdard is rea" ef theCeurt's current term., ' ' .. 
, , 	 \ '. '.1·seml.bleisnet at issue in this phase ef ..... " ... 


..:werse than the airlirte's requirement, .' the case, Sutten v, United Air Lines; . 

0120/100, The Federalappeals ceurt' No.. 97-1943. If the siste'rs; Karen Sut
:in Deflver feund that they did net ten and 'Kimberly Hinten, arefeurid 


,".: "have a disability arid so. cOI.i\d'net sue tobe'disableci,they will then have to. . 
\'.·	fer,disc,rimi~ati~~ ~rid~r ,the Ameri- ./stiewthatthey are nen~th~jess qu~,i-

cans With D~sal:lliltleS A~t, . , ·fied. fer the jeb they ~~t. . " . 

. A truck dnver who. ~ees eut- ef enly, '.. Van Aaren Hughes; Jhe 1~'YYer fer 


ene eye but whese bram has cempen-· . the sisters tried to. assure the Jus

s~(ed fer the;d.efic~ency and given _ tices that,theydidne~:need,te adopt , ' .. ~ 


him n~rm~vlslen ~ mes~ respects an all-or-~e~ing appreach to. the def- . 

· was dismissed, by :hls empleye~,en : . iIliiienal preblem. !i. " .. 

the greund that hiS menocular VlSlen,' . "It's never been eur positien that 


·did net meet ,safetY standards. The . the mere fact of wearing glasses, er 

Federal ;app,eals ,ceurt in San Fran- any cerrective device~ ~s itself a dis

, ~;. . . ciSCO. ru,ledthat he,was di,sabl!!d andabi1ity/~ Mr:Hughes #aid.> . 

. ' was.entltled to. a tnal to. shew that-,he' Rather;' he centinu'ed,each case' 


was nenetheless qualified'ier the jeb. . had to., be' evaluated . individually, . 

The, centralquestieniil'the casrsis ..• "The' severity of th~!:impairmentis 
 ',. .,'. ,


whether a conditien shouldi:le a.s,: . critical" he said,. il. . ..,.. '. ' 

, sessed iii its corrected or uncorrect~ . Chief Justice wiliiam :1:('Rehn- .' 
 / 

edstate fer purposes ef determining quist seunded doubtf¥L "What's the . 

whether a persen is pretected by the .. difference between 20/40 and 20/200 

'law. Edwin S. Kneedier, a deputy if in th'eir cerrected'stateiliey're . 
 . . 

. ' solicitergeneral who.' presented the, beth· the same?" he' asked. 

,~Geyerninent's 'positien that ceurts In reply,Mr, Hug~es said the. dif- . 


sheuld look at impair~e~ts in their '. fererice was similar I~ethat betwe~n 
 .\" 
· . uncerrectec;l ~tate;, saId ',It. ~as ~ , ~~e people, each e! 'Y,hem teek,a pill. 

.'"anemaly". fer Umted Air Lmes to.. ·"It '. makes a ·dlfference whether 

_have. "made its decisien net to. hire' yeu 5wallqv.: a pill for, a mild head- ' " ,,' 


. precisely en the basis ef uncerrected .. '. ~che in the afternpep' er to. aveiQ an' 

visieri" and then to argue mat the . epileptic seizure," ~e said, adding" 

wemen could not· sue because their that' .what mattered "'was whether, . 

corrected vislen was nermal. ' w:theut cerrectien,the person faced .. 

.' The law defines disability as an a substaritiallimita.tlen en the ability 


. impairment that "substantially lim- teperlerm majer ,life activities.' ' .. ' / 
 . i 

,its ene or mere ef the' majer life . Justice'David H: Seuter said he,felt , ' 


, ,activities." This use ef the "present himself ~'ai sea en what thecriterien 

" (. . 	indicative tense;' shewed that Cen- for 'substantial' should be." 

gresswas cencerned enly with cendi~ , The argument in:! the case ef the 
tiens'as they actuaUy affect peeple, menecular truck dt;iver,Nbertsen's 
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Disability Q&A 

April 19, 1999 


Q: 	 What is the Administration's position on the two aspects of the Americans With 
Disabilities Act, which are going to be argued before the Supreme Court this month: 
1) that the ADA requires integration of people with disabilities into the wider 
population for purposes of the public services they receive; and 2) what is the 
definition of being disabled under the ADA? 

AI: . 	 I don't want to comment on the particular cases before the Court this month. It's the 
Administration's position that the ADA has been invaluable in making it ~ossible for 
millions of Americans to participate more fully in society and a goal of the ADA was to 
break down the barriers that separated disabled Americans from the non-disabled 
community. Furthermore, the ADA is about protecting anyone with any significant 
impairment and giving them a fair opportunity to do their job. To address employment 
barriers for people with disabilities, the President issued an Executive Order last year 
establishing a task force to identify important ways to reduce barriers to work for people 
with disabilities. Furthermore, our budget contains a $2 billion initiative that will remove 
significant barriers to work for people with disabilities. 

A2: 	 I don't want to comment on the particular cases before the Court. The Administration's 
position is articulated in the briefs submitted by the Justice Department to the Court on 
these particular cases. 



From Eyeglasses to Wheelchairs 

Adjusting the Legal Bar Jor Disability 

By LESLIE KAUFMANf 

~. 

~ 

I
N 1994 Vaughn L. Murphy applied for a pOSition as a 
truck mechanic with United Parcel Service in Tope

. ka, Kan. Because the job included driving the vehi
cles he serviced, Mr. Murphy was required by 

. Federal law to pass a' Government physical. He did; and 
. started working for U.P.S. He was by all accounts an 

able engine doctor but was soon asked by the company 
~. to take another blood-pressure test. This time, despite 
}! •. medication, Mr: Murphy's blood pressure slightly ex

~ 


ceeded the limits - making him, in theory, a risk for 
stroke or heart attack on the road. The company gave 
him a pink slip. 

Mr. Murphy sued. His charge? That U.P.S. had 
violated his rights under the Americans With Disabili
ties Act. Later this month, his case and two .others - one 
involving Ii truck driver with vision in one eye and 
another involving two pilots who wear eyeglasses - will 
be heard by the United States Supreme Court. 

Disability experts believe ,the Court is tackling one 
of the most critical questionsthat.has arisen under the 
1990 statute: What is .the legal threshold for being 

considered disabled? 
The issue before the Court is whether people whose 


conditions can be medically corrected so they can 

function normally - diabetics on insulin, for example 
are still entitled to sue for discrimination. 


The impending ruling could potentially reshape the 

workplace. Unlike other civil rights laws, which man

date equal treatment, the Americans With Disabilities 

Act requires businesses tomake "reasonable accommo

dations" for disabled employees. So far, the Equal 

Employment Opportunity Commission, which monitors 

compliance with civil rightt? laws, has chosento .. int.er
'pret that standard generously. . . 

E
XAMPLES from recent commission gui(jelines 
include reaSSigning an employee suffering from 
stress or depression· to a new boss and offering a 
different job to a worker who becomes too 


disabled to perform his own, even if the disabled worker 

is not the best-qualified person for that post. If U.P.S. 

were forced to recognize Mr. Murphy as disabled, it 

might have to adjust duties in the mechanics pool, giving 

others responsibility for driving trucks while Mr. Mur

phy works in the grease pit or allowing him time off 

during periods when his blood-pressure rises above the 

Federal limit. . 


The thought that the Court might extend the law to 

cover a huge new segment of.the population has some 

employers envisioning a flood of very-expensive law

suits from disgruntled employees with minor impair

ments seeking special treatment. "If having a disability 

is the gate through which everyone must enter to get 

into the promised land of reasonable accommodation, 

the width of the gate is pretty important," said Christo

pher Bell, a former associate legal counsel for disability 

.cases at the E.E.O.C. and a partner at Jackson LewiS, a 

New York-based law firm that represents employers. 


Certainly, more Americans' appear' willing to be 

identified as disabled. The Social Security disability 

program, fOr example, which was created to give an 


. income to working-age adults who are too handicapped 
to hold down a job. has more than tripled its outlays 
since its inception in 1975. The number of students who 
have been classified as "learning disabled" has sky- • 
rocketed as more parents have discovered the accompa-

Continued on Page 6 
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for Disability·· . 

Continued'From Page 1 Center who helped draft the dis

abilities act in 1991. "If it only 
nying advantages - more one-{Jn- marginally increases the probabil
one time with teachers, more time ity of harm" to hire a disabled 
to complete exams and sometimes person, she said, "then an employ
even taxpayer-financed tuition for er should not be allowed to dis-
private tutors. criminate:" 

The Clinton Administration and' Looking .back on the originarde-. 
a spectrum of groups representing . bate over the disabilities act; it is, 
everyone from diabetics to the hardly clear that Congress intend
H.I. V.-positive have submitted sup- ed to pass a civil rights law for the 
porting briefs to the Supreme nearsighted and the hypertense. 
Court arguing that the law was The legislation's vague standard 
specifically intended to address for disability is whether a condi
correctable disabilities. After all, tion "substantially limits life activ-' 
they say, it is the people with the ities." 
most surmountable handicaps who When the act was passed in 1990, 
are most likely to seek main- Congress considered some 43 mil-. 
stream jobs. They maintain that it lion Amerfcans to be disabled - a: 
is absurd for employers to claim number based on numerous sur-. 
that a job applicant is too disabled veys, none of which was definitive. 
to take a job and yet not disabled It is certainly greater than the five 
enough to sue for discrimination. million or so Americans who are 
As Mr. Murphy's lawyers wrote in deaf, blind or paraplegic, prompt
their brief to the Court, "The ing advocates of a more expansive 
AD.A. does not permit U.P,S. to definition to claim that Congress 
have it both ways." . meant to err on the side of gener- . 

ous interpretation: . 

F
OR now, these advocates' On the other hand, 43 million 
say, employers are benefit- falls well short of the more than 1 

. ing from the courts' overly in 3 Americans who wear eyeglass- : 
. narrow interpretation of esor contact lenses or the 50 mil-' 
disability. John Parry, head of the lion who have hypertension. United' 
Mental and Physical oisability Airlines, which is being' sued by 
Law Commission of the American two nearsighted women who were 
Bar Association, says about 92 per not accepted for jobs as pilots,
cent of the complaints that cur wrote in its brief to the.Court, "At 
rently make it to court under the the very least, the AD.A. should be 
act are decided on behalf of em read to exclude individuals with: 
ployers, many simply on the widely shared and easily correct-: 
grounds that the employee does able impairments." . 
not qualify for protection. "This is The Supreme Court, in the only 
really about making the obstacles significant decision it has ever 
to justice less onerous," Mr. Parry made on the disabilities act, set a
said. referring to .the three cases broad precedent for what is meant
before the Supreme Court. by limiting a life activity. In Brag- ' 

Employers like U.P.S. counter don v. Abbott in 1998, the Justices 
that for especially risky jobs they found . that, an asymptomatic
have the right to set high physical H.I.V.-positive woman who had
standards. even ones that average been denied care by her dentist non-handicapped people might not could be considered disabled under 
meet. Norman Black, a spokesman the act. The Justices reasoned that for U,P.S., said: "We don't see this because she felt constrained from as a case about disability at all. becoming a mother by her fear ofThis is a question about safety," passing on the disease to her child But lawyers for the workers in (her reproductive system was perthe three cases point out that their fectly healthy), she was substanclients previously held jobs nearly tially limited in the life activity ofidentical to the ones they were procreation and therefore coulddenied and had· solid service seek damages. records. That suggests, the law If the court deCides that poor yers say, that the companies being eyesight . or hypertension aresued may be insisting on physical equally limiting, millions morestandards beyond what is really Amer'icans might wake up this. required to do the work well. ' spring to find themselves on the·Some advocates are even willing rolls of the disabled. to go one step further and sacrifice 

a degree of safety for greater ac

commodation, "We live in a soci

ety with a lot of risks every day," 
 Word for Word 

said Chai Feldblum, a professor of . Page 9 

law at Georgetown University Law 




P.01/02 

SOCIALSE( 5099-101 GENE:AAl.. S~RVICEs ADMINISTRATION 

FEB-25-1999 09:52 SSA/OC 

Office of the Commissioner .'----~---~------
February 24, 	 1999 

MEMORANDtlM FOR !rBB BONOlU\BLE JOHN PODES1'A 
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Commissioner of s~~rity 


SUBJECT 	 Social Security Ad.ministration's Weekly Report-, 

March 1 - 12, 1999--INFORMATION 


DY AGENCY NEWS 

Supreme Court Bears Arguments on the Amerieans with Disabilities 
Act Case: Today, February 24, the Supreme Court heard arguments 
in Cleveland v. Policy Management S~stems Corp. ~n this case, 
the U.S. Court of Appeals foi the 5~ Circuit found that because 
Mrs. Cleveland had filed for Social Security disability benefits, 
she would be presumed not qualified for protections under the 
Americans with Disabilities Act (ADA), which is designed to 
protect the rig~ts of disabled individuals to work. The 
Government argued that, because the standards under the two 
programs are different, there is no inherent conflict between an 
individual seeking Social Security disability benefits and 
seeking relief under the ADA. The significance of this case is 
that if the Supreme Court allows the decision to stand, it will 
have a negative impact on Social Security disability 
beneficiaries who want to return to work and may force other 
individuals to forgo applying for Social Security benefits. 

Genera~ Accounting Of~1ce (GAO) to Releas8 Report on Billions 
Owed in Self-Employment Taxes: GAO will release a report in the 
next several weeks on the number and characteristics of self 
employed individuals who receive Social Security credit for self 
employment earnings but are delinquent in paying taxes on these 
earnings, and self-employed individuals who do not receive Social 
Security credit b'ecause they do not file returns on a timely 
basis. The report will, indicate that more than 1.9 million self
employed individuals are delinquent in paying $6.9 billion in 
self-employment taxes and that more than 144,000 individuals with 
delinquent self-employment taxes of ~487 million are receiving 
about $105 million in monthly Social Security benefits. 
Delinquent self-employed taxpayers are able to receive Social 
Security benefits because the social Security Act permits the 
granting of earnings credits, which are used to determine 
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eligibility and benefit amounts, as long as the individuals' tax 
returns are filed timely. Most, of the report's, recommendations 
are directed to the Internal Revenue Service. However, the 
report will recommend 'that SSA revise its pUblications about 
self-employment to include information about the statutory limits 
for filing a return in order to increase the number of self 
employed taxpayers who file their tax returns on time. SSA will 
agree with this recommendation. 

Hea~~ng on Investment of Social Seau~ity Trust Fund Assets in 
Securities: On February 25, the House Committee on Commerce 
(Chairman Bliley) will hold a hearing on investment of Social 

,Security trust fund assets in securities. A witness from 
Department of the Treasury is expected to testify. SSA may be 
invited to testify. 

Bearing on the Impact of Social Security Reform Options: On 
'MarchI, the Senate Special Committee on Aging (Chairman 
Grassley) will hold a hearing on the impact of Social Security 
reform options. SSA has not been invited to testify. 

Hea~ing on Electronic Funds Transfer: ' On March 2, The House 
Committee on Banking and Financial Services (Chairman King) will 
hold a hearing on electronic funds transfer. John Dyer, SSA's . 
Principal Deputy Commissioner, will testify for the Agency. . 

, 
Bearing on Individual Accounts versus GoverDm~nt Investment: On 
March 3, the House Committee on ways and Means (Chairman Archer) 
will hold a hearing on individual accounts versus government 
investment. SSA may be invited to testify. 

CONMlSSIONER'S SCHEDULE 

• 	 On March 1, Commissioner Apfel will tape an interview aimed at 
a youth audience on the "Future of Social Security.h It will 
be aired on Cable television in Ma~yland'later this year. 

OTHER SIGNIFICANT MEETINGS AND CONFERENCES 

• 	 On March 5, Susan M. Daniels, SSA's Deputy Commissioner for 
Disability and Income Security Programs, will address the 
national conference of the Technical Assistance about 
Transition and the Rehabilitation Act Project and the 
Technical Assistance Alliance for Parents Project in 
Arlington, VA. The focus of Ms. Daniels' presentation will be 
SSA's youth with disability initiatives and return-to-work 
policies. 
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HEADLINE: Five Cases at Supreme Court Could Affect Disabilities Law; Job 
Opportunities, Employers' Responsibilities at Stake 

, 
BYLINE: Joan Biskupic, Washington .Post Staff Writer 

BODY: 
Karen Sutton and Kimberly Hinton are twin sisters whose dream of flying for a 

big airline has made them a symbol of the legal morass that the nation's 
disabilities laws have become. 

When the sisters from Spokane applied to be pilots for United Air , they 
were turned away after the company contended they were both too nearsighted to 
take a place in the cockpit. So they sued under the Americans with 
Disabilities Act, but courts said the law does not cover people who can 
their disability (in their case, with glasses) and get along as well.as 
else. 

To the sisters and others with ser:,ious handicaps that can be improved by 
taking medicine or using some device, it is a Catch-22: They lose out on jobs· 
because of their condition but do not qualify as disabled under the law. In the 
view of many employers, the law was not designed for relatively common problems 
but rather to shelter a small, discrete group of disabled people who have long 
suffered discrimination. 

Now, the sisters' case JOlns four others before the Supreme Court this term 
that could profoundly affect the landmark disabilities law by 

a decade ago. Eventual rulings in these, disputes will determine how 
with disabilities can find their way into the nation's work force 

and how much financial responsibility employers should bear to Fccommodate them. 

"The statute is not just about protecting people in wheelchairs. or those who 
blind," contends the sisters I lawyer, Van Aaron Hughes. "It is about 

anyone with any significant impairment who is being prejudged" about 
his or her ability to do the job. 

The dilemmas as well as larger social policy questions about what the 
term "ciisabled" means and who the ADA truly benefits are just emerging. More 
than 20 percent of all job discrimination complaints filed with the Equal 
Employment Opportunity Commission no~ include grounds based on disabilities. 

say the law has changed public attitudes, opened new opportunities 
to with myriad disabilities a~d brought dignity to their lives. But 
critics say the ADA has become another tool of frivolous litigation wielded more 
by problem employees with minor ailments than by _~ndividuals truly shut out 

) . 
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because of discrimination. 

Since the law went into effect, about 100,000 complaints have been filed with 
the EEOC. About half of those were found to have no "reasonable cause," or 
giounds. Of those complaints that did go forward through EEOC proceedings, a 
relatively modest $ 211 million was paid out by businesses to the handicapped. 

NOw,' the Supreme Court is poised to pick up where Congress left off when it 
passed the law making it illegal for an employer to discriminate against a 
"qualified individual with a disability." The law also protects the disabled 
against bias in housing, medical care and places that serve the public. 

A record five ADA disputes will be heard over the next two months, beginning 
next week when the justices take up the case of a stroke victim in Texas who 
says her boss refused to provide retraining, ~er colleagues mocked her speech 
impediment and she was fired after be,ing told she would never, be able to do 
anything again. 

Soon after Carolyn Cleveland suffered a stroke, she applied for Social 
Security disability. With some rehabilitation, however, she was able to return 
to work part time at Policy Management Systems Corp., where she checked the 
backgrounds of prospective employees ,of the firm's "clients. Cleve~and notified 
the Social Security Administration she no longer needed benefits. Eventually, 
after what she says were continual taunts from co-workers and 'refusal by her 
company to help her accommodate her disability, her performance suffered and she 
was fired, 

The question is whether an individual who has applied for Social Security 
disability benefits, but then returned to work, can claim in an ADA lawsuit that 
she was "qualified" for the job and discriminated against. A federal appeals 
court said the application for benefits creates a pre'sumption that the person is 
n'ot qualified. 

The case, Cleveland v. Policy Management Systems Corp., is being closely 
watched by a variety of advocates, including those representing the mentally 
retarded, elderly and people with AIDS, and by employers, including the Equal 
Employment Advisory Council, which argues that courts should presume once 
someone has applied for Social Securlty benefits she is not "qualified" for the 
job under the ADA's coverage, 

A larger issue to be addressed by the justices in three April cases is how to 
define "disabled"--the foundation of any ADA claim. If bad eyesight can be 
corrected, can it be the basis for a job discrimination lawsuit? If medicine can 
reduce high blood pressure, can a meyhanic claim a trucking company fired him 
because of his hypertension? 

Sutton and Hinton say it should not matter whether the disabili'ty can be 
corrected ,by drugs, glasses or something else. But United's lawyer points to,the 
ADA's language specifically covering people whose impairment "substantially 
limits one or more major life activities," and says the availability of glasses 
and contact lenses means the sisters' myopia is not substantially limiting. 
"Congress did not intend that a minor and, relatively commoh impairment such as 
nearsightedness .. be a covered disability," United lawyer Lisa Hogan wrote 
in a brief. 
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Ruling for the airlines in Sutton N. united Air Lines, the lOth u.S. Circuit 
Court of Appeals declared Sutton and Hinton "cannot have it both ways." The 
court said if they are' "disabled" because their uncorrected vision substantially 
restricts their ability to see, they 'canno,t be qualified for pilot jobs. And if 

are qualified because their vision is correctable, the court said, 
cannot be limited in "the major life 'activity" of seeing and are therefore 

ADA protection. Other federal :courts have ruled the opposite, that 
disabilities should be determined without any mitigating measures, and it will 
now fall to 'the Supreme Court to resolve the conflict. 

, ' ' 

Sutton and Hinton contend that not everyone who wears glasses shouid be 
considered disabled, but the severity of their bad vision (about 20/200 in the 

eye, 20/400 in the left) qualifies them. The two other related cases 
involve a truck driver who is blind'in one eYEi (Albert sons v. Kirkingburg) and a 

with high blood pressure (Murphy v. United Parcel Service). 

In a fifth case, Olmstead v. L.C., the justices wil~ address 
lity for providing treatment and rehabilitation in the community, 

rather than in institutions, for the mentally disabled. 

It has taken nearly a decade for core questions of disability to 
advance to the court. Last term, the justices ruled in their first case on the 
ADA. In it they held, 5 to 4, that people who are HIV-positive, even those with 
no overt symptoms of the deadly disease, fall within the ADA shelter. 

"If these new cases come out in favor of ' the persons with disabilities," said 
Georgetown law professor Chai Feldblum, who pressed for the legislation more 
than a decade ago, "that will ,make a,:huge difference to giving people a sense of 
comfort that the ADA truly protects their rights to be part of the community." 

From the standpoint of employers, ,the court 
tions are covered so that businesses know what financial 1 

face. 

"Employers view the ADA as a very well-intentioned law with a very laudable 
purpose, but there are people who have tried to abuse it over the years," said 
Sussan Mahallati Kysela of the National Chamber Litigation Center. "It's become 
important for the Supreme Court to clarify who is disabled." 

DEFINING DISABILITIES 

From 1992 to 1998, there were 108;939 complaints filed with the Equal 
Employment Opportunity Commission under the the, Americans with Disabilities Act. 

most often cited (as a percentage of all cases) 

Back: 16.7% 

Emotional/psychiatric: 13.7% 

: 10.8% 

Extremities: 9.6% 

'.. 
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Heart: 4.0% 


Diabetes: 3.6% 


Substance abuse: 3.0% 


Hearing: 2.8% 


Blood disorders: 2.6% 


Vision: 2.5% 


Cancer: 2.4% 


Asthma: 1.7% 
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