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Similar disparities exist in education along racial and ethnic
lines. The so-called "glass ceiling" remains an obstacle to

advancement for women and minorities. There remain substantial

pay disparities based on race, gender, and ethnicity even when

levels of experience and education are taken into account.’
Without déubt, patterns of stereotyping persist, réducing
opportunity for many Americanstto achieve their potenﬁial. TﬁeA
various civil rights enforcemént agencies of the federal
government, and theirﬂstaté céunterparts, still confront incident
upon g;ievous incident’ of unfairness on the basis of status in
violation of law.!Y Until these conditions are alleviéted, the
federal authority cannot responsibly'declare victory in achieving

~

the national goal Qan genuinély inclusive society.

As the President has often stéted, affirmative action --
within certain constraints -- can be a useful tool to help
achieve theknational goal’of‘éqUal opportunitf. At the same
time, it is important‘to address real aﬁd perceived abuses in the
use of affirmative action programs. The President and other
senior:officials have repeatedly eschewed numerical straitjackets

and other inflexible méthods which discourage regard for valid

YIn 1994 alone, the EEOC found violations on employment
discrimination laws in cases. The Department of
Education found unequal educational opportunities in
separate occasions. The Civil Rights Division of the Department
of Justice has ‘ matters under 1nvest1gat10n or in
lltlgatlon currently. The Office of Federal Contract Compllance :
Programs in the Department of Labor currently has

matters involving .potential violations of anti-discrimination
laws and regulations.
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qualifications and discredit affirmative aétion as a pragmatic
response to the historic problem of exclusion of minorities and
women. Some of these abuses -~ and the mythology whiéh has grown
up around them -- may have spawned the so-called "Civil ﬁights
Initiative" in California and other legislative measures to limit

affirmative action or eliminate it altogether.

.Balancing these concerns, the Clinton Administration should
clarify'its policy on affirmative action in employment and

education. This clarification should both govern enforcement of

" ..existing laws and executive orders bearing on discrimination on

the basis of race, national origin and gender, and provide a

framework,for defending against attacks on our policy.

Clafification of our policy should include an appeal to the
best in all Americans. Affirmative action at its épre is a tool
to move America toward inclusion and respdnsibility, and away
from our 1egacy‘of discriminétion. This nation haé come too far
to move backwards now. But we have not come far’enough that we
can'ignore the contiﬁuing realities of diécrimination, ahd the

continuing need for remedies.

I. What We Mean
At the outset, affirmative action needs definition. As used
in this text, affirmative action means any plan or program which,

based in any part on race, ethnic origin or .gender, creates or
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enhances an opportunity tq perform. In plain terms, and in
accordance with Supréme'céurt_preéedent, this-Administratioﬁ has
supported affirmativé*aétidn plans which do not compromise valid
qualificatiqns, and which are flexible) realistic, reviewable and
fair. Generally, this means we have supported affirmative éction
plans where (1) race, national origin or gender is one among |
several f;ctdrs.considered, (2) fundamental and_valid job or
educational qualifiéafions ére_not compromised, (3) numbers used,
if ény, are genuine goals rather than numerical straightjackets
or "quotas," (4) timetables for achieving the goals are
reasonable and ﬁhere is review 6f the cohtinuing value of the
_plan at apprépriate intervals, and.(5) no Qested.ridht (as
distinct from a sense of entitlement) is ét issue,br is unduly
burdened. As demonstrated bélow) this kind of‘éffifmative action

is well within the parameters set by the Supreme Court.

II. Legal Parameters: COuft-Ordered Affirmative Action

1. Courts have broad remedial power to order race-
conscious remedies to eradicate the continuing effects of past

discrimination.

Three Supreme Court decisions provide the framework for an
analysis of such affirmative action orders.

In Lécal 28.of Sheet Metal Workers v. EEOC, 478 U.S. 421
(1986), the Court held that racé;conscious relief may be ordered

v

as a remedy under Title VII for past discrimination "where an



B
employer or a labor union has engaged in persistent or egregious
discrimination, or where necessary to dissipate the lingering
effects of pervasive discrimination." Id. at 445. The Court
noted, however, that such relief would not be appropriate in all
cases. The Court stated that such relief should not be invoked
simply to create a racially balanced workforce, and should be
tailored to fit the nature of the violation it seeks to correct.
Notably, the Court rejected the argument that Title VII
authorizes a court to award so-called "preferential' relief only
to the actual victims of unlawful discrimination. On the
contrary, the Court approved a remedy that provided for a
numerical hiring goal -- 29% nonwhite union membership, based .on

the percentage of nonwhites in the relevant labor pool.¥

On the same day that Local 28 was decided, the Court
addressed whether Title VII precluded the entry of a consent
decree (adopted to settle the litiéation)‘that provided race-
conscious relief through promotional goals to non-victims of the

discrimination. Local No. 93 v. City of Cleveland, 478 U.S. 501

(1986). The Court held that Title VII did not preclude entry of

such a consent decree. The Court stated that a consent decree is

¥Although the Court in Local 28 principally addressed whether the
remedial order exceeded the scope of Title VII, it also noted
that the defendant challenged the remedy under the equal
protection component of the Fifth Amendment’s Due Process Clause.
478 U.S. at 479-481. The Court expressly declined to address the
proper test to be applied in analyzing the constitutionality of
race-conscious remedial measures, sinc¢e it found that the remedy
passed "even the most rigorous test" (strict scrutiny). Id. at
480.
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more like a‘voluntary agreemént than a court order, éﬁd'any
limits that there might be under Title VII on a coﬁrt’s remedial
power are not implicated by a consent decree. Thus, the
standards for volunfary affirmative action plans (discussed

below) control plans adopted in a consent decree.

Finally, in United States v. Paradise, 480 U.S. 149 (1987), -
the Cou?t addressed the constitutionality of avremedial order
requiring one-biack-for-one-white promotions for state trqopérs
in the Alabama Department of Public Safety. The Court upheld the
order, 1afge1y in view of the protracted history of the case and
the unavailability of any other effective remedy. Although not
deciding whether strict scrutiny applied to the remedy, the Court
found that the relief ordered survived that analysis because it
was_narrowlyltailored tp served a compelling governmental
purpose. The Court found that. the race-conscious relief was
justified'by a pompelling interest in remedying the perSistent
discriminétion in hiring and promotions; The Court also found it
was narréwly tailored because no other effective remedy was
available, it wa; flexible in application (it could be waived),
it was temporéry, it did not impodse an undue burden on innocent
third parties, and it required that only qualified black troopers

be promoted.

Although the Court in Paradise did not address whether

strict scrutiny applied to race-conscious relief challehged under
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| the Equal Protection Clause, in City of Richmond v; J.A. Croéon
Co., 488 U.S. 469 (1989) (discussed more fully below), the Court
held that all racial classifications by‘state actors (at least,
if not only, in the context of government contfacting) are
subject to strictAscrutiny, even those that are.remedial. Thus,
as a practical matter, most of the cases addressing race-
conséious relief analyze the 1awfulﬁess of the relief under the
constitutional test because either the remedial plan involves a
Statg actor (most of the consént'decree cases) or the defendant
asserts that the court’s plan violétesvthe Constitution (a claim

in Local 28).%

Accordingly, ﬁhere'is now littlé dispute over the power of
courts to o?der affirmative action pléns,'qr the right of pérties
to settle their case with a consent decree incorporating such a
plan (at least so long as there remain conﬁinuing effects of past
discrimination). Thus, most of the cases involviﬁg affirmative
action remedies now address whether the remedial plan is

"narrowly tailored."¥

In each of the above-three cases the Reagan administration
filed briefs opposing affirmative action, arguing that nonvictims:
of discrimination could not benefit from affirmative action and

- that attaining a numerical balance of races could not be
justified under previous Supreme Court decisions. The Supreme
Court rejected these views.

YOf course, in the true remedial case, the court will have
necessarily found unlawful discrimination before addressing a
remedial plan. In the consent decree cases, questions do arise
on what showing is necessary to establish past discrimination and
the need for remedial action. As noted above, evidence that
(continued...)
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2. The Clinton Administration has supported affirmativev

action as a remedy to systemic employment discrimination.

In Aiken v. City of Memphis, 37 F.3d 1155 (6£h Ccir. 1994)
(en banc), the United States filed a brief as amicus curiae
arguing that the City’s'racefconscious promotibnal goals.do not
violate the Equal Protection Clause’since the City had a
compelling.interest,in remedying the effects of past
discrimination and the goals were sufficiently nafrowly tailored.
We assertéd that.courts consider the following factors in
determining whether race-conscious affirmative éction is narrowly
tailored: (1) the necessity of the relief and tﬁe efficacy of
alternative remedies; (2) the flexibilify and duration of the
remedy, including a waiver provision; (3) the impact on third
parties; and (4) the relationship betweén the numerical goals and.
the felevant labor market; With respect to these factors, the
critical features are that fhe goals are contingent on the
availability of qualified minority candidates;, thaﬁ they are
_temporary (and thus»will be terminated when the long-term goals
of the decree have been mét), that they do not operate as an
absolute bar to the advanceﬁént of white candidgtes, and that
fhey ére tied to the relevant lébor market. We also argued4théf

in some cases the relevant’ benchmark may be the civilian labor

¥(...continued) :
establishes a prima fac1e case of dlscrlmlnatlon is generally
sufficient to support an affirmative actlon plan in a consent

. decree.
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force, ;hile in othefs (e.q., where no special expeftise'or
training is'involved) it may be the general population. (In
Aiken the en banc court expressly rejected the argument that the
promotional goals were properly based upén civilian labor force

figures.)

’IIIQ Léqal Parameters: Voluntary Affirmative‘kction Plans
| A. Employment |

1. The Supreme Court has decided three éases}involVing‘
voluntary affirmative action plahs. Fifst, in United
Steelworkers of America v. Weber, 443-U.S.,193_(1979), the Court

1

addressed a challenge to a Voluntary affirmative action plan

adopted by a private employef, Kaiser Aluminum & Chemical Corp.,
and a union, United Stéelworkers of America, which was included
within a master collective bargaining agreement. The plan was
desigﬁed to eliminaté conspicuous racial imbalances in Kaiser’s
almost exclusively white craftwork forces by reserving for black
 employees 50% of the openings iﬁ plant training programs, until
the percentage of black craftworkers was coﬁmensurate with the
labor force. At the time of the agreemént, only 1.83% of the

skilled craftworker5‘were‘blaqk.

The Supreme Céurt‘held that under Title VII, Kaiser and the
union could lawfully adopt voluntary race-conscious measures that
were specifically "designed to break down old patterns of racial

segregation and hierarchy" that had been histbrically'implidit in
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the membership practices of the union, in order to "épen
employment opportunities for Neqroes in occdpations which have
been traditionally closed to them." Weber, 443 U.S. at 208. The
Court stated that Congress, under Title VII, did not intend to
"limit traditional businesg»freedoﬁ to such a degree as to
prohibit all voluntary, race—conscidus affirmative action,"
recognizing:ﬁhat "[s]uch a prbhibitipn would diminiéh traditional
management prerogafives while at the same time impeding

attainment'of the ultimate statutory doa}s." Id. at 207.

Second, in Wygant v. Jackson Bd. of Educ., 476 U.S. 267
(1986), tﬁe'Court addressed whether a school board could
constitutionally give prefefential treatment to minorities in
. layoffs pursuant to a collective bargaining agreement. A
majorify of the Court voted that it could not, but the?e was no
majority opinion. At a miniﬁum, thé decision stahds for the
proposition that_layoffs‘by a public entity‘aré to be treated
differently under the Constitution? from hiring and.promotion
decisioné because, in part, the effect of the policy is felt by
particular individuals (the nonminorities who are laid off) and
'not.dispersed among nonminorities as a whole.u A majority of the
‘Court also seemed to agree tﬁat remedyiﬁg "societal"
discrimination cannot be deemed.sufficientlf compelling to pass
‘muster under strict scrutihy. A majority.of the court did

reaffirm, however, that an affirmativevaction plan need not be

¥The Court has not addressed layoffs under any federal statute.
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limited to remedying specific instances of identified

discrimination to be sufficiently narrowly tailored.

Finally, in Johnson'v. Transpo:tatiqn Agency, 480 U.S. 616I
(1987), thevSupreﬁe Court evaluated, undervTitle VII, an
affirmative action plan adopted voluﬁtarily by a state
- transportation agency (Agency), that contained provisions
distinctly different from‘the plan that theACourt had evaluated.
in ﬂgggg. The Agency had found that women were represeﬁted "far
less then'tﬁeir;prOportion of the County labor force in both the’
Agency as a whole and in five of seven job cafegories.ﬁ Johnson,
480 U.S. at 621. The‘Agehcyfs PiahVWas created, in part, to
remedy the underrepreeentation ef women in job classificatioﬁs
where "women had not traditionally‘been employed * x % and * * %
had not been strongly motivated toiseek training or eméloyment in
them ‘because of the limited opportunities that have existed in
the past for them to work in‘such ciassifications.’" Ibid. The
Agency authofized offieers making promotions to posiﬁions in
which women are_underrepresented to considet, es one factor, the
sex of aiqualified applicant. The long-term goel of the plan was
to achieve a workforce whese combosition reflects the proportion
of women in the area'iabor force. The planvwes challenged by a
white male who was passed:over fér promotion as a road dispatcher
in favor of an equally qualified white female. There had never

been a female road dispatcher employed at the Agehcy,
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The Supreme Court held that‘the Agency‘s consideratioh of
sex in promotlon de0151ons was perm1551ble under Title VII since
the plan "directed that numerous factors be taken 1nto account in’
maklng.hlrlng decisions, including spec1f1ca11y the
qualifications of female applicants‘for particular jobs #* * * "
‘ Joﬁnson, 480 U.S. at 637. The Court determined that it was not
unreasonable for the employer to take into consideration the
female applicant's sex in making its decision "since it was
undeftaken to further an affirmative action plan deéigned to
eiiﬁinate Agency work force imbalances in traditionaliy

segregated job categories." Ibid.

2. The Supreme Couft,tand’lowar courts, have essentially
found that there are at least two permissible basés for voluntary
affirmative action under_Title VII: 1) to remedy a clear and
convincing history of past discrimination (Weber), and 2) to cure
a manifest imbalance in the empioyer’s workforce (Johnson). The

Court has allowed that there may be other permissible bases.?

¢ The Reagan administration maintained (in Wygant and Johnson)

that a history of societal or communlty discrimination, or a
desire to achieve some numerical proportion or balance of races
"or gender, cannot justify an affirmative action plan. The Court
did not accept these limitations.

In contrast, in Taxman v. Board of Educ. of the Township of
Piscataway, Nos. 94-5090, 94-5112 (3d. Cir.) (appeal pending),
the Clinton Administration, reversing the position of the Bush
administration, argues that the Supreme Court did not intend to
foreclose other permissible bases for employers to adopt .
affirmative action plans, and that the Supreme Court employs a
deliberate, case-by-case approach in evaluating voluntarily
adopted plans. The Unlted States also argued that even absent

‘ ' (continued...)
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3. Once there is a permissible basis for a voluntafy plan,
a court will next consider whether the method utilized
"unnecessariiy trammel[s]" the interests of nonminorities (or
males). Weber, 443 U.S. at 195; Johnson, 480 U.S. at 637-638.
~In Weber, the Court found that the plan was perﬁissible for three
reasons: firSt, it "[did] not require the discharge of white
workers and their replacement with new black hires"; second, "the
plan [does not] create an absolute bar to the advancement .of -
white employees"; and third,‘"the plan is a temporary,measure[,]
* * * not intended to maintain racial balance, but simply to
eliminate a manifest racial imbelance." Weber, 443 U.S. at 208.
'In Johnson, the Court found that a plan that took gender into
account as one of a number of factofs in making a promotion
decision_was permissible under the general framework of ﬂgpg;.
Johnson, 481 U.S. at 637-640. The Court noted that the agency’s
affirmative action plan "resembles the ’‘Harvard Plan’ apprevingly
noted by Justice Powell in * * * Bakke * * *, which considered
race aleng with other criteria inldetermining admission to the
college." Id. at 638; The Ceurt'determined that under the
agency’s plan, "[n]o persons are automatically excluded from
consideration”" because "alll[women and men] are able to have
their quallflcatlons welghed agalnst those of other applicants."

Ibid. The Court further stated that the male employee "had no

“(...contlnued) -

evidence of past discrimination or a manifest 1mba1ance in the
overall workforce, a school board may utilize affirmative action
measures to ensure faculty diversity within the various
educational -components of a school district.
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absolute entitlemént,toﬁ the position that he sought, bedause:
denial of a promotion "unsettled no legitimate, firmly.rooted
expectation * * *." 1Ibid. Finally, the Court found that plan
did not unhecessarily trammel the interests of males because_it
was designed to "attain a balanced work force, not maintain one."
The Court also stated that it was "unsurprising that'the Plan
containstno\explicit4end date, for the agency’s flexible, case-
by-caée approach was not expected to yield suécess‘in a brief
peridd of time." Ibid. "Express assurance that a pfogram is
only temporary may be hecessary if;ﬁhe prégram actually sets

aside positions according to specific numbers." Id. at 639-640.

B. Education
1. There has been surprisingly little case law in this

area. The leading case is still Regents of the Univ. of Cal. v.

Bakke, 438 U.S. 265 (1978), in which the Supreme Court struck
down a'statelmedical school’s separate admissions prégram and
reservation of a fixed number of slots for designated'mincrities.
The Court declined, however, to hold that a university could
never consider racé as a factor in admissions. The medical
school had not claimed that its program was justified as a remedy
for its own previous diécrimination (as opposed to general |
societal discrimination). Moreover, dustice Powéll in his
separate opinion found that "the attainment of a diverse student
body * * * clearly is a constitutionally permissible goal for an

institution of hiéher education." 1Id. at 311-312. Although the
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medical school’s reservation of admissions slots for ethnic
1minorities was not, éccording to Jﬁstice Powe;l, a necessary or
appropriaﬁe means of achieving this goal, a more flexible program
fhat treated each applicant as an individual might be

constitutionally permissible. Id. at 315-319.

2. Two recent lower court decisions have again focused
attention on the question of what forms of affirmative action are

permissible in the education context. In Podberesky v. Kirwan,

38 F.3d 147 (4th Cir. 1994)-(Podb¢reskv“II), the Fourth Circuit
struck down the Banneker Schélarship progrém at the University of -
Maryland at College Park (UMCP), thch awarded a iimited number
of merit-based scholarships restricted to black students.’ The

appeals court held that the district court had erred in granting

~

¥ The Clinton Administration filed amicus briefs in the district

court and court of appeals in Podberesky II. We argued that
where a state has previously operated a dual system, there is a
presumption that continuing racial problems are a result of prior
discrimination, and the court thus erred in requiring the
university to disprove alternative theories of causation.

In particular, we disagreed with the district court’s
suggestion that a hostile racial climate on campus and negative
reputation among blacks can never serve as evidence supportlng a
need for remedial action because these problems may also be
caused by societal discrimination or by blacks’ awareness of
historical facts.

We further argued that the district court should have given
some weight to the long and continuing history of efforts by the
Department of Education’s Office for Civil Rights to require the
state of Maryland to desegregate its formerly de jure segregated
system of higher education. The state had for the first time
submitted an acceptable desegregation plan in 1985 (of which the
Banneker program represented one aspect), and is still belng
monltored by OCR.



éummary judgment to.the university.on‘its claim that the Banneker_
program was necessaryvto remedy‘continuing_effects_of its'paét.‘-
discrimination, and'that, in any e;ent, the program-was,not

narrowly tailored to serve a remedialﬂpurpose.',A petitioh’for

‘rehearing is pending. See also Podberesky v. Kirwan, 956 F.2d.52
(4thicir. 1992) (Podberesky I) (femanding for specific findings

on present effeéts of past discrimination by;UMCP).

In Hopwood V. Texas, 861fF..Suppr 551 (W.D.' Tex. 1994), the

district court struck down a law school admissionéfprogfam that
applied lower admiSSionsjstandaraé to African Ameficaﬁiand
Mexicaﬁ Aﬁericap]applicants~and.had,aISeparéte qomﬁittee_to
consider fhose applicants.- Tﬁe'court found that‘tﬁe progrém
served- a legifimate femeaial purpoée in.that theré wés strong
| evidence of géntinuing effects_inithe law spﬁool'of past
discrimination in both the Univeréity of.Texas'and the étate'm
- .educational system aé a.whéleL,igL at 57;-573, but that the
pfograﬁ was not narrqwlyitailored.because it failed to compare.

 applicants on an individual basis as required by Justice Powell’s

opinion_ip Bakke. -Id. at. 578-579. . The court,fefused,»hdwevér,
to 6rder_§rosp¢ctive injunctive reliéf; since the ié@ school had
subsequently established .a new admissions‘précedufe‘thét appeared
to,eliminatelthe defects found by the court. The'court_found
tbat the plaintiffs (white_apélicahts who were th'admitted) had
not esfablished thaﬁ théy Qould_have been‘admittéq‘ih the ébsen¢e'

of the program,‘and thus declined to award compensatory damages
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.or order that they be admitted to the law school. 1Id. at 582-
583. The plaintiffs have appealed the denial of relief (the

state did not cross-appeal).

The court also found that the law school had a'compelling
interest in achieving a diverse student body that would support
the use of an appropriate affirmative action program. 861 F.
Supp. at 571.- We are not aware of any court of appeals decision

since Bakke address1ng this’ issue, and the courts in Podberesky

~did not consider’whether the Banneker program was jnstified on

that basis.

3. 1In sum, voluntary affirmative action programs by state
schools may generally be subject to'strict scrutiny and therefore

must be narrowly tailored to serve'a'compelling state interest.¥

See City of Richmond v. J.A. Croson Co., 488 U.S. 469, 494 (1989)
(plurality); id. at 519 (Kennedy, J., concurring). The need to
remedy past discrimination undoubtedly constitutes a compelling

interest.? Although an institution must have a "strong basis in

evidence" for concluding that remedial action is necessary, id.
‘at 500, it may adopt a voluntary program even in the absence of a

court finding of discrimination. See Wygant v.- Jackson Bd. of

¥ Race-conscious remedial measures enacted by Congress are’

subject to intermediate scrutiny. Metro Broadcastlnq, Inc. v.
- ECC, 497 U.S. 547, 563-565 (1990). -

¥Achieving a diverse student body, accordlng to Bakke, is also a
valid educatlonal goal
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Educ., 476 U.s. 267, 289 (1986) (O'’Connor, J., concurring)

(violation arises, not with making of findings, but when wrohg is

committed). Indeed, the Unitedlstates’ view, adopted by the

Supreme Court in United States v. Fordice, 112 S. Ct. 2727, 2736-

37‘(1992), is that a.state has an affirmative obligation to

‘éliminate all.vestigeé of a previously segregated higher

education system, and that obligation is not'satisfieq by mere
adoption of race-neutral policies. The recently entered consent

decree in our higher education suit against Louisiana,. for

 exémp1g,,contains'provisions requiring the state to establish

N

raée-targeted séholarships.

Further, once a university has demonstrated a basis in
evidence that continuing .effects of discrimination exist, it must
also show that a pafticular affirmative action program is

narrowly tailored tbrremedy those effects. In the employment

context, courts have focused on a number of factors in making

that determihation, including whether the preference unduly

~affects theArights of innocent third parties and whether theé same

objectives could be achieved by a race-neutral alternative. See
Wygant, 476.U.S. at 280-284 (plurality); Croson, 488‘U.S. at 507.
Other factors include "fhe flekibility and duration of.the
relief" and "the relationship of the nuﬁerical goals fo the-

relevant labor market." United States v. Paradise, 480 U.S. 149,

171 (1987) (plurality).
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IVv. Affirmative Action Abuses

Much of the criticism of affirmative action is directed
toward sucn abuses. Such abuses appear to derive from either
ill-conceived or ill-implemented plans. Even the benign or
remedial use of race implicates the ﬂcore purpose of the
Fourteenth Amendment," which is to "do away with all
governmentally'imposed distinctions based on race."  Palmore v.
Sidoti, 466 U.S. 429, 432 (1984).- For this reason, matters of
duration, scope and flexibility are central to the permissibility
of a particular affirmative action plan. while there is no
indication that this Administration has "abused" affirmative
action (or Supported any such abuse), support for affirnative
action seems often to mean, in some minds, tolerance of, if not
support for, its abuse. This is mistaken and should be |

addressed.

V. The Case for Affirmative Action

Despite the possibility of abuse, there are many reasons to
continue to support iegitimate affirmative action programe in
employment and education. African Americans and Hispanics
continue to lag far behind whites in employment, income and
educational ‘level. 1In 1993, for example, African Americans had
an average unemployment rate of 12.9% and Hispanics 10.6%, ﬁhile

the average unemployment rate for whites was only 6.0%. See
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Statistical Abstract of the United Staﬁes 1994 at 396. Although
these figures show modest improvement from 1985, when‘the'rates
were 15.1% for African Americans, 10.5% for Hispanics, and 6.2%
 for whites (igig+),-the disparities are etill striking.
Similarly, in 1992, the median income for African Americans and
Hispanics was $18,660 and $22,848 respecfively, while for'whites

it was $32,368. Id. at 464.

Unequal access to education plays an importent role in
creating these disparities. In a constantly changing econoﬁy
requiring increasing levels of technicai expertise, a college
degree (or even a more‘advahced_degree) has becohe more and‘ﬁore
important in obtaining a job. In 1993, only 2.9% of college
graduates were unemployed. 1d. at 418.%% while 27.8% of the
white labor force had a college degree, only 16.5% of the African
American labor force and 11.7% of the Hispanic labor force had
completed coliege. ;g; at 397. 'Overall, 22.6% of whites hed a
college degree, while only 12.2% of African Americans and 9.6% of
Hispanics did. Id. at 157. The picture is even worse for
- education beyond a bachelor’s degree, necessary for many better-
:paid jobs: 7.7% of whites, but only-3.4% of African Americans

and 2.6% of Hispanics had advanced degrees. Ibid.

¥ African American and Hispanic college graduates were more
likely to be unemployed than their white counterparts, however,
with unemployment rates of 3.8% and 3.9% compared to 2.8% for
whites. Ibid.
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Among high school graduates, fewer African Americans and
Hispanics than wﬁites go on to college. 1In 1992, 67.0% of white
high school graduates ﬁnder 25 were enrolled in or had completed
at least one year of college.. The comparablé figures for African
American and Hispanic high school graduates were 53.3% and 55.0%
respectively. Id. at 177. High school dropdut rates for 1992
were 4.1% for whites, 4.9% for African Americans, and 7.9% for
Hispanics. This represenfs a significant improvement from 1973,
ﬁwﬁen the ratés were 5.7% fdr whites, 10.1% for African Americans,
and 10.0% for Hispanics. ;g; at 172. The continuiﬁg disparity
in'African American and white employment levels, despite the
decreasing disparity.in high school dropout rates, may suggest
that a high school degree by itself is ihsufficient to improve

employment prospects meaningfully.

African Americans and Hispanics who afe~employed tend to
hold lower-paid jobs that require less education. Even with
college degfees, they earned significantly less than_white

college graduates. Id. at 158. African Americans, who

constituted 10.2% of employed persons in 1993,‘occhpied 6.6% of
managerial and professidnal jobs; Hispanics, who constituted 7.8%

of employed persons, occupied 4.0% of those jobs. Id. at 407.

The consequences of these disparities are stark. 1In 1992,
50.7% of African American children under 6 and 44.0% of Hispanic

children lived under poverty level; while only 14.4% of white
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children ‘did so. The ovefalllpoverty rates were 33.3% for
African Americans, 29.3% for Hispanics, and 11.6% for whites.
'lg; af 476. Moreover, péverty and unemployment tend to
perpetuate themselves through the generations, as minority
parents’ poverty and lack of educatign makes it more difficult
for their children to attain the ééucation and skills they need
to compete. Unleés something is done to reverse these tpeﬁds, we
run a serious risk of creating a permanently marginalized

underclass.

These conditions have deep roots. We should start with a
recdénition of fhe importance of education as a means of
preparing children and adults to participate fully in the
economic life of our country, and the importance of work fo keep
"them invested. In addition, for more'than a decade,llabor
economists and others have stressed that the édmplexion Qf our
workforce is changing. By the beginning of the next'century,
members of minofity groups and women will make-ﬁp more than half
of our work force. Morebver; the nature of jobs thét will‘permit
'wofkers to earn a wage aone the poverty line will change even
more dramatically. Education credentials will mean the _ |
difference_betWeen gainfﬁl and subsistence level or no employmént
for many individuals. For .the ﬁation, our ability to increaser
substantially the number of well—prepared‘high school, coliege
and universify graduates will detefmine oﬁr abilify to

participate productively in a global economy.
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It‘is not difficult to understand why discrimination on the
basis of racé, natidnél origin and gender ﬁndefmines this
natiénal goal. It is also not difficult to understand that a
long history of systemic discriminaﬁion has placed the nation at
a significant disadvantage Qith respect to a large and growing
segment of its human resoufces. Thisidisadvantage ié equivalent
to a very large and deep "hole" out‘of whiéh we do not have the
capacity easily to dig ourselves. Together‘with a 1égacy of
discrimination and unequal access, we have also inherited a
legacy of récial and gender stereotYping and sﬁperstitions that
also make it difficulf t§ move from a simple non—diécrimination

principle to a "color-blind" system of opportunity and access.

We must -- as a nation -- understand better why this is'so.
Raéial segregation by iaw and practice in this coﬁntry was
critically dependent upon myth and superstitioﬁ. The deliberate
creation of dehumanizing stereotypes about African Americans and
other non—white_citizensmhelped to balance the tension between
ideals of liberty and equality and the accommodation of slavery
and later oppressive segregation. The ability to credit the .
steréotypes of non-white persons as both incapaﬁle and;unWorthy,
hostile and aggressive, slow and lacking ambition was used to
justify the treatment of African Americans in law and fact.
These myths and stereotypes did not disappear with the |

pronouncements of the Brown v. Board of Education -decision in
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.1954; they did not disappear‘in 1964 when the Congress enacted
the Civil RightsjAct. The myths'and stereotypes ‘are enforced in
the minds of many citizens everyday on every television set and
most movie theater screens in the United States. They are given
life by talk show hosts and their audiénces, ultra-conservative
politiciano and the ﬁcode words" that subtlely but surely call
aftention to the disproportionate number of minority men and
women in our nation’s jails and on its welfare rolls. Those who
fail to fit the stereotypes.are simply deemed ﬁexceptions." The
stereotypes, the myths, the superstitions mask views that at

~ their core are discriminatory, though.the proof'necessary to

build a convincing legal case may be illusive.

Employers, teachers and others are often unable,to separate
an individual’s potential, abilitiés and qualifications from fhe
stereotypes associated withominority group membership. The
resulting decision is believed to be an objective evaluation not
the product of discrimination. Thus, a simple non-discrimination
principle and the pfovision of remedies to only those who
'successfully "prove" illegal discriminationlare not alone likely
to prodocé significant improveﬁént in the acceés fo educational
opportuhity‘and a wéll-educated,.highly qualified and
credentialed workforce by the twenty—fifst century. The federal
government cannot afford to ighore opportunities to ondertake and

support affirmative efforts to achieve greater inclusion and
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overcome the debilitating effects of stereotyping that wastes

valuable human resources.

Affirmative. action, when properly used, can help'remedy this
situation. First, it may make jqb and educational opportunities
available to minority individuals whoiare capable of doing the
‘work but who ofhérwise might not'have access té opportunities
available to nonminority applicants with greater advantages of
background. The entry-level job or degree obtained as a result
will open doors to other opportun}ties and the chance to
participate>fully in mainstream Aﬁerican life. Second, the very
existence of affirmative action programs may attract minorities
to apply for jobs and educational programs for which they might
otherwise be too discouraged to consider themselves eligible.
Third, the advancement of individual beneficiaries of affirmative
action provides role models of minority achievement for many

others.

Affirmative action also provides other, less tangible but
perhaps equally important, benefits to society as a whole. Only
if workplaces and schools are truly integrated will members of
all races have the Qpportunity to get to know and respect each
- other without regard to race. Moreover, society will benefit if
all of its members are given a meaningful'opportunity to aevelop

their talents.
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For all these reasons, we should support affirmative action
on behalf of minorities in circumstences where‘it will have.a
beneficial effect and where other remedies for
'underrepresentation are not as effective.l Affirmative action
may be less helpful in remedying problems caused ﬁy family
breakdown and inferior inner-city primary and secondary schools.

We may wish to consider,ether types of programs and/er government

intervention to address these more intractable problems.

| Affirmative action on behalf of women also serves ‘important
if somewhat different needs. Women had a lower unemployment rate
in 1993 than men (6.5% versus 7.1%), id. at 396, and also filled
a relatively high percentage of managerial and ﬁrofessional jobs.
Id. at 407. However, women are drasticelly underrepresented in
most stereotypically male occupations such as the-comstruction
tredes,‘police and firefighters, scientists, and engineers.
Although women have incfeased their numbers at the entry level of
certain professions such as business, law and medicine, they have
not been promoted in proportion to their entering numbers. Ibid.
At every ‘level of educational attainment, women earn less than
men. Id. at 158. Moreover, women are much less likely to be
participants in the labor force (57.9% versus 75.2% of men in

1993). - Id. at 395. This may to some extent reflect their belief

‘that they would not be able to earn sufficient income to offset

/' The case for affirmative action on behalf of Asian Americans
may be mosticompelling in the context of promotions, where the
"glass ceiling" is often a serious obstacle. See Id. at 157.
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childcare and other costs assdciated‘with working)h As women have
increasingly become single heads of households, their need to
secure well baid employmént has also increased. We should thus
support affirmative action programs that help increase women)sf
representation in trades and professions in which they are

currently underrepresented.

It is doubtful that we would have the degree of diversity

that we have achieved in many components of American society

without affirmative action. Althbugh Brown v. Bd. of Educ.
compelied this nation’s citizenryAtO'face one another, and come
to grips with bur own differences, it was not until,the:
"watershed decade" of the 1960s that the growth of the black
middle class,”as a proportioﬁ of white collar\workers, doubled
from 13 to 26% (in termsléf-number_of teachers, self-employed
businessmen and clergy); much of this growth occurred outside
what were then considered "traditional black.occupations" such as
in government employment. Common Destiny, at p. 169. ﬁy‘1980,
in part due tQ.efforts by employers to improve_minority
representation, we have also seen black represenﬁation in the
private sector'grow to 18% (up from 6% inA1940), and an increase
as managers in_the public sector reach 12% (up from 1% in 1940).
Ibid. 'Thﬁs, ﬁo matter how one feels abQut affirmati&e action, it
is clear that it has played an integral part in accomplishing a
national objective of ihtegrating previously excluded groups into

the economic mainstream.  Without affirmative action measures,
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the society would have never been able to accomplish the gains’

that it has.

of course, the*questiop now becomeé whether.we still need
affirmative action-type.measures, or wnether'the society
generally is ready to continue the quesf for diversity without
any settled policy for doing so. There are certainly.buéinesses,
schools and other entitieélthat would continue to foster
diversity within their instituﬁiohs even without a settled policy
(or requirement) for doing that. - Some critics argue that such
organizationé should make employment, admissions, hiring,
promotion, etc., decisions based on strict, objective critéria
that are aéplied equally to all‘applicants, Candidatés, gtc.y in'
reality, we know that that is.not how the world operates. ‘
Preferences based on nepotisnm, oﬁ "legacy," on region or'stgte,
on a school's.prestige,'etct, are all deemed acceptabié in
various contexts and are widely and traditionaliy exercised.
Subjective>criteria play a part most hifing and admissions.
decisions because most such decisions are policy-driven. Because
subjectivitylcannot'be'eliminated in thé seiection scheme, sﬁch
subjectivity can operaté to exCludé.competent individuals who
might not be akin to the individual making the selgction. That
is why affirmative aétion is'still useful; because;itihelps
enéure equal opportunities to perform to pérsdns fromgbackgrounds
not well represented in our mainstream sociai institutions (such

as business and higher education).
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'Some call for a.colorblind society, and for the eliminatiion
of affirmative action as an essent1al precondition for achieving
that ideal. These cr1t1cs believe that the problems of
discrimination exist mainly in 1solation and can be addreSsed'by
individual lawsuits where and as appropriate. However, it must
be remembered that individual lawsuits face many obstacles:
counsel often can not be.obtained;.the expenses;of experts who
are often necessary can not be recouped under ex1st1ng federal
law; "loser pays" rules, if they become law, will operate as a
further disincentive. These and other factors combine to make'it
impractical for minorities and women to address their claims in
individual‘lawsuits, leaving it to a wide swath of the citizenry
to swallow their rage. Moreover, we then send to the business
and educational communities the message that we would rather have
the issues of inclusiveness relegated to the province of the
courts than to have private and public‘institutions express that
interest proactively by seeking and retaining qualified
‘minorities and women to contribute productively to mainstream
American life. It_must.also be noted that the valid 1n1t1at1ves
under consideration address themselves almost éxclusively to
voluntary affirmative action‘by governments, while most of the
action in this area is undertaken'voluntarily by private |
businesses and schools. In short, the attacks on affirmative
action are wildly unfocussed and mainly.uninformed, and we should
meet them directly, honestly,'and with a clear goal of

inclusiveness firmly in mind.
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AFFIRMATIVE ACTION

 "Affirmative action has been good for America. That does not mean it has
always been perfect. It does not mean it should go on forever. It should be
retired when its job is done, and I am resolved that that day will come.
But....the job is not done...." ‘
' ' President Bill Clinton
~ July 19, 1995

We must not become the first generation of Americans since the end of Reconstruction to
narrow the reach of equal opportunity. We must continue the struggle toward equal
opportunity for all and special treatment for none. America cannot afford to waste a single
person as we confront new challenges. Affirmative Action has closed many gaps in
economic opportunity, but we still have a long way to go.

The unemployment rate for African-Americans remains about twice that of whites. Women
still make only 72% as much as men. Women and minorities hold less than 5% of the senior
management positions in the nation’s.largest companies. The federal government received
more than 90,000 complaints of employment discrimination based on race, ethnicity and
gender in 1994. Hate crimes and violence are still ugly realities in the lives of many
Americans. '

President Clinton believes there is still a need for affirmative action that is done right -- we
need to mend it, not end it. There still exists a compelling need for race-conscious
affirmative action measures in federal procurement that target assistance to small businesses
owned by socially and economically disadvantaged individuals. As we approach the 21st
century, President Clinton believes we must restore the American Dream to all Americans,

- - find common ground amid our great diversity, and strengthen the American comrn1trnent to--

equal opportunity for all.
A RECORD OF ACCOMPLISHMENT:

° Done Righ_t, Affirmative Action Works: In 1995, President Clinton ordered a review
of the federal government’s affirmative action programs. That review concluded that
affirmative action is still an effective tool to expand economic and educational
opportunity:

- The military’s approach -ensuring it has a wide pool of qualified candidates for
every promotion, has given us the world’s most diverse and best qualified
military leadership.

- Education Department programs targeted at minorities do a lot of good with a
minimal investment -- about 40 cents of every $1,000 in student aid.

- The affirmative action program administered by the Department of Labor, that
was enhanced by President Nixon, has prevented discrimination and fostered
equal employment for all Americans including women, minorities, the disabled
and veterans -- without quotas or mandated outcomes. '

- Affirmative action has helped build up firms owned by minorities and women,
who were historically excluded, and has helped a new generation of
entrepreneurs to flourish, fostering self-reliance and economic growth.

NOILYAH3S3Hd
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Presidential Directive to Ensure Affirmative Action:  On July 19, 1995, President -
. Chnton directed all federal agencies to comply with the Supreme Court’s ‘decision in
- Adarand ‘and to apply four standards to make sure that all afflrmatlve action programs
~are fair: - : : '
=+ No quotas. :
- 5_ -No reverse discrimination..
- No preferences for unqualified mdrvrduals

% No continuation of programs that have met their goals

- Any program that docs not meet any of these pr1n01ples must be ellmlnated or
R changed : : : »

— The Admrmstranon has already suspended programs that d1d not meet the Supreme

Court’s gurdellnes in Adarand and has proposed ‘procurement reforms that: ‘

- Safeguard- against fraud and abuse to ensure that the benefits of afflrmatrve -

. dction go only to individuals and busmesses that are deserving; - .
- Require the use of race-neutral means such as outreach and technical assrstance
~ .. to increase minority opportunity and participation’in federal procurement;

<. . Ensure that race will not be relied upon asthe solé factor i in procurement

T dec1srons -- only quahfred businesses will receive federal procurement awards;
= . Provide a set of market.drivén benchmarks for each’ industry-- not quotas -- to
- ensure that race-conscious procurement is not used unnecessarily; - '

- “Continue the use of several Tace-conscious contracting mechanisms to promote
o mmonty procurement, mcludmg the Small Business Admrmstratron s 8(a)

. program; : :
- Avoid any undue burden on nonbeneflclarles of the program

Employment Guidance: The Cllnton Admmrstratron 1ssued detalled gurdance on the
' proper use of race in federal employment under Adarand. :
ngatlon The Clmton Admrmstranon 1s contmumg to defend the use of affmnauve
“action contracting under the 8(a) program in several court cases brought since

- Adarand. President Clinton also instructed the Justice Department to file a brief in
support of the state of Texas’ petition to the Supreme Court in the Hopwood case to -

* . uphold the Umver51ty of Texas Law School’s interest in promoting racial diversity of

x its student body. The Administration strongly opposes federal and state initiatives such
as the Dole-Canady bill and the California Civil Rights Imtlatrve that. would turn back

" the clock on the federal government’s historic, bipartisan commitment: to equal -

‘ opportumty and eliminate affirmative action in Cahforma for mmontles and women

%

Helping sttressed Commumtles Presrdent Cllnton has 1ssued an Execunve Order
-*launching' the Empowerment Contractmg program that provides a supplement, not a

o replacement to existing federal procurement programs. Under the Empowerment

Contractrng Order, the program will offer incentives for government contractlng
- awards to busrnesses in distressed communrtres that hire a significant number of
. ‘resxdents and that generate srgmf“rcant economic actrvrty in low- mcome areas



THE CHALLENGES AHEAD:

President Clinton will continue to work to ensure equal opportunity for all Americans and to
prevent this issue from dividing us. There are those who would use this issue to divide us.
They must not succeed. America will survive and prosper as a society only if we are
confident and united. Today in America, many racial and ethnic groups live and work
together in harmony *- an achievement unmatched in human history. President Clinton
believes we have a responsibility to renew .and strengthen the ideals that foster that unity.

‘May 1996
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DEPARTMENT OF JUSTICE
PROPOSED REFORMS TO AFFIRMATIVE ACTION IN FEDERAL PROCUREMENT

AGENCY: Department of Justice

ACTION: Public notice and.invitafion for reactions and views.
SUQMARY: ‘The proposal set forth herein to reform affirmative
action in federal procurement has been,designed to ensure

compliance with the constitutional standards established by the

Supreme Court in Adarand Constructors. Inc. v. Pefia, 115 S. Ct.

2097 (1995). ' The proposed éttucture, which has been develoéed by
the Justice Department, will form a model for amending the
affirmative action provisions of the Federal Acqﬁisition
Regulation and the Defense Federal Acquisition Regulation
Supplement. | |

DATES: Comment Date: Reactions and views on the proposed model

. must be submitted in writing to the address below by [INSERT 60

DAYS AFTER PUBLICATION IN THE FEDERAﬁ REGISTER].

ADDREéSEs: Interested parties sh&uld submit written comments to
Mark Gross, Office of the Assistant Atﬁofney General for Civil
Rights, P.O. Bo# 65808, Washington, D.C. 20035-5808, telefax
(202) 307-2839. |

FOR FURTHER INFORMATION CONTACT: Mark Gross, Office of the
Assistant Attorney General for Civil Rights, P.O. Box 65808,

Washington, D.C. 20035-5808, telefax (202) 307-2839,



INTRODUCTION

In Adarand, the Supreme Court extended strict judicial
scrutiny to federal affirmative action programs that use racial
or ethnic criteria as a basis for decisionmaking. In
procurement, this means that any use of race in the decision to
award a contract is subject to strict scrutiny. Under strict
scrutiny, any federal programs that make race a basis for
contract decisionmaking must be narrowly tailored to serve a
compelling government interest.

Through its initial authorization of the use of section 8(a)
of the Small Business Act to expand opportunities for minority-
owned fi:ms and through‘reenactments of this and otﬁef programs
designed to assist sdch businesses, Congress has repeatedly made
the judgment that race-conscious federal procurement programs are
needed to remedy the effects of discrimination that have raised:
artificial barriers to the formation, development and utilization
of businesses owned by_minorities and other socially
disadvantaged individuals. In repeated legislative enactmeﬁts,
Cbngress has, among other measures, established goals and granted
authorityAto promote the participation of Small Disadvantaged |
'Businesses (SDﬁs) in procurement for the Department of Defense,
NASA and the Coast Guard. .It also enacted the Surface
Transportation Assistance Act of 1982, the~Surface‘Transportation
and Uniform Relocation Assistanée Act of 1987 and the Intermodal
Surface Transportation Efficiency Act of 1991; each of which
successively authorized a goal for participation by Disadvantaged
Business Entefprises. Congress also included similar provisions

in the Airport and Airway Improvement Act of 1982 with respect to
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‘procurement regarding airport development and concessions. Under
"Section'ls(g) of the Small Business Act, 15 U.S.C. 644(qg),

‘Cbngress has established goals for SDB participation in agency

procurement. Finaily, in ;994, Congress enacted the Federal
Acquisitidn Streamlining Act (FASA), which éxtended generally to
federal agencies authority to conduct various race-conscious
procurement activities. The purpose of this measure was to
facilitate the achievement of goals for SDB particip#tion
established for agehcies pursuaﬁt to Section 15(9) of the Small
Business Act. . |

Based upon these congressional actions, the legislative
hiétory supporting them, and the evidence available to Congress,
this congressional judgment is credibleﬂand bonstitutionally
defensible.; Indeed, the survey of currently available evidence
conducted by the Justiqe Department since‘the Adarand decision,
including the review of numerous specific studies of
discrimination conducted by staﬁe and local governments
throughout the nation, leads to the conclusion that, in the

absence of affirmative rgmedial efforts, federal contracting

7

‘would unquestionably reflect the continuing impact of

discrimination that has persisted over an extended period. For
purposes of these proposed reforms, therefore, the Justice
Department takes as a constitutionally justified premise that

affirmative action in federal procurement is necessary, and that
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the federal government has a compelling interesﬁ to‘act on that
basis in the award of federal contracts.l

Subject to certain statutory limitations (that are discussed
below), Congress has largely left to the executive agencies the
detefmination of how to achieve the remedial goals that it has
established. The Court in Adarand made clear thatv eveh when
there is a constitutionally sustainable compelllng 1nterest
supportlng the use of race in decisionmaking, any such programs
must be narrowly tailored to meet that inte;est. We have
fopused, therefbre, on ensuring that the means of serving the
' congressionally mandated.inte:est in this area are narrowvly
tailored to meet that objective. This’task‘must be taken very
sefiously. Ada;and made clear that Congress has the authority to
use race-conscious decisionmaking to remedy the effects of‘past
and present discrimination but’emphasized that such
decisionmaking must be done carefully. This Administration is
committed to ensuring that discriminatory barriers to the
opportunlty of mlnorlty-owned firms are eliminated and the
maximum opportunltles p0551b1e under the law are maintained. Our
'focgs, therefore, has been on creating a structure for race--
conscious prdcurement'that will meet the congressionally
determined objective in a manner that will'sufvive constitutional
scrutlny.

In giving content to the narrow tallorlng prong of strlct

scrutiny, courts have identified six principal factors: (1)

1 set forth as an appendix to this notice is a preliminary
.survey of evidence establlshlng the compelllng interest for
afflrmatlve action in federal procurement.
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whether the government considered race neutral alternatives and
determlned that they would prove 1nsufflclent before resortlng to
race-conscious action; (2) the scope of the program and whether
it is flexible; (3) whether race is relled upon as the sole
féctor in eligibility, or whether it is used as one féctor‘in the
eliqibiiity detefhinatidn{ (4) whether any numerical target is
réasonably related to the nuﬁber of qualified minorities in the
‘applicable‘pool; (5) whether the duration of the program is
limited and whether it is subject to periodic review; and (6) the
éxtent of the burden imposed on nonbeneficiarieé of the prbgram.
Not all of these factorsfare'relevant in every circumstance and
courts genérally consider a strong showing with respect to most
of the,facto}s to be sufficient. This proposal, however,
responds to all six factors. o

'~ The Deparfment of Defense (Dob),‘which conducts a
suSstantial majority of the federal gévernment's procurement, was
the focus of initial post-Adarand 6ompliance actions by the
federa} government. In ﬁarticular, DoD, acting pursuant to
authority granted by 10 U.s.C. § 2325,2 had developed through

regulation a practice known as the "rule of two." Pursuant to

2 section 2323 establishes a five percent goal for DoD
contracting with small disadvantaged businesses ("SDBs") and
authorizes DoD to "enter into contracts using less than full and
open competitive procedures * * * and partial set asides for
[SDBs].* Section 2323 states that the cost of using such
measures may not exceed fair market price by more than ten
percent. It authorizes the Secretary of Defense to adjust the
applicable percentage "for any industry category if available
information clearly indicates that nondisadvantaged small
business concerns in such industry category are generally being
denied a reasonable opportunity to compete for contracts because
of the use of that percentage in the application of this
paragraph." ‘ ‘
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the rule of two, whenever a contract officer could identify two
or more SDBs that were qualified to bid on a project‘at a price
within 10% of fair market price, the officer was required to set
the contract aside for bidding exclusively by SDBs. Under
section 2323, firms owned by individuals from desighated racial
minority groups are presumed to be SDBs,3 Others may enter the
program by éstablishing that they are socially and economically
disadvantaged. After consultation with the Department of
Justice, DoD suspended use of the rule of two in October 1995.

Congress in 1994vextended the affirmative action authority'
granted DoD by section 2323 to all agencies of the federal .
government‘through eqactment of the Federal Acquisition
Streamlining Act (FASA), Pub. L. No. 103-355, sec. 7102, 108
Stat. 3243, 15 U.S.C. 644 note.? Beéause of Adaraﬁd and.fhe
effort to review federallaffirmative action programs in light of
that decision, regulations to implement the affirmative action

authority granted by FASA have been delayed. See 60 Fed. Reg.

3 10 u.s.c. 2323 incorporates by explicit reference the
language of section 8(d) of the Small Business Act, which states
that members of designated racial or ethnic groups are presumed
to be socially and economically disadvantaged. Participants in
the 8(a) program are also presumed to be SDBs.

4 Frasa states that in order to achieve goals for SDB
participation in procurement negotiated with the Small Business
Administration, an "agency may enter into contracts using -- (a)
less than full and open competition by restricting the
competition for such awards to small business concerns owned and
controlled by socially and economically disadvantaged individuals
described in subsection (d)(3)(C) of section 8 of the Small
Business Act (15 U.S.C. 637); and (B). a price evaluation
preference not in excess of 10 percent when evaluating an offer
received from such a small business concern as the result of an
unrestricted solicitation." :




‘4§éé58, 482595(Sept. 18, 1995).  This proposal providgs the basis
fof'thosgvrethationsg A B | |
 The'broposed'stfucture will nécessarily affect a wide range

.oflﬁeasures that éromoté minority particiéation in government
éoﬁtracting thréﬁéh‘racg-con#cious means. Taking Doﬁ as an
~ example, approximatély one-sixth of contracting with mihority~
1ownéd firms in 1994 resulted from use of the rule of two. The
'majority of doliars tb'minority firms ?as awarded by'DoD through
other méané: direc;»competitivé awards, the Small Business
Administration's (SBA) section 8(6)'pr6gram, subcontracting
pursuant to section 8(d) of the Small Busineés'Act, and a price
crédif‘appliedvﬁursuant‘to section 2323. With the exception of
direct compeﬁiti?e awards‘(&hich do not take race into accouht),
activ@tieé pﬁrsuant‘té all of thése‘methods will be affected by
the propdsedtrefofms.sv

. The 8(a) prdgram merits special mention at the outset. This
program sefﬁes avpurﬁose that 'is distinct from that served by
| ,gené:al SDB érogfams; Tbe'a(a)‘prdgram-ié designed ﬁo assist the
devéiopment of businésses owned by sociélly and economically
A disédvéntagad indiviﬁuals. To this end, the program is taréeted
l»toward‘éoncerns that are more disadvantaged'economically'than

6£her‘SDBs (e.g.’the standard for economic disédvantage for entry

‘ 5 'This proposal addresses only affirmative action in the
federal government's own direct procurement. . It does not address

-affirmative action in procurement and contracting that is

_ undertaken by states and localities pursuant to programs in which
. such entities receive funds from federal agencies (e.g., the

~ Disadvantaged Business Enterprise program that the Department of
Transportation administers pursuant to the Intermodal Surface:
Transportation Efficiency Act of 1991, Pub. L. No. 102-240,

'section 1003(b), 105 Stat. 1919-1922, and the Airport and Airway
Improvement Act of 1982, 49 U.S.C. 47101, et seg.)..
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into 8(a) is'an owner's netfworth of $250,000 compared to
.$750,660 for SDB programs)t Participants in the program:are
required-to.establish'business(development plans and are eligible
for technical, financiai; and practicallassistance,_and may
compete inva sheltered market for a limited time before -
graduating from the.program. Each of these'aspeCts of the
program is designed to assist the business in developing the
technical and practical experience necessary to become viable
without assistance. By contrast, the generalpSDB'program is a
procurement program; designed'to assist the government in finding
-firms capable of providing needed services,~whi1e;5atrthe same
time, helping to.address,thehtraditional exclusion of minority—
owned firms from contracting opportunities._

The operation ofuthe 8(a) program will become subject to the-
overall limitations in the measures descrlbed below. 1In
addition, the SBA is worklng to strengthen safeguards aga1nst
fraud and to ensure that the- 8(a) program serves its purpose of
as51st1ng the development - of bus1nesses owned by 1nd1v1dua1s who
are soc1a11y and economlcally d1sadvantaged

_Because.the proposed reforms are broad and.cover.a number.of'
different subjects related to,affirmatiVe action'in federal
procurement, the .Justice 'Department is seeking comments on each
of the aspects of the propoSal. 'Comments will be'taken'into‘
‘account in the formulatlon of rev1sed procurement regulatlons.
OVERV. . STRUC UR |

The SDB reform outllned herein involves f1ve ‘major toplcs°
(1) certlflcatlon and e11g1b111ty, (2) benchmark.llmltatlons, (3)

mechanlsms.for 1ncrea51ng minority opportunity; (4) the:
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intgraction of.benchmark limitations and mechanisms; and (5)
outreach and techhical assisténce; The prbposgd structure
incorporates these elements iﬁto a system that furthers the
President's commitment to ensuring equal opportunity in
contracting, respohds to.the courts'! narrow taiioring
requirements,land is faithful to statutory authority. -
I. . bility a e catio |

At present, while a concern must have its eligibility

certified by the SBA to participate in the 8(a) program, there is

no simi;ar-certification requirement for participation in SDB
programs. Under cﬁrrent practice, firms simﬁly check a box to
identify themselves as SDB's when bidding for federal contracts
or 8(d) subcontracts. Reform of this éertifipa;ion process is
needed to assufe that progranms meet.constiﬁutional and statutory
objeétives. While the basic elements of elig;bility under these
programs are statutorily determinad, agencies have discretion to
impose significant additional controls and4to estgblish
mechanisﬁs ﬁo aésure that the étatutory griteria are in fact met.

- The SBA will continue as\the sole agency with authority to
certify firms for the 8(a) program. The following aiscusSion,
therefore,’concérns only cértification of SDB's tﬁat are not
participants in theAa(a) program. |

Each bid that an SDB submits to an agency, or to a prime

. contractor seeking to fulfill 8(d) subcontracting obligations,

'will have to be accompanied by a form certifying that the concern

quaiifies as a small disadvantaged business under eligibility
standards that will be published by the SBA. The standards and

certification form will allow 8(a) participants to gqualify
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automatically for SDB programs. Others will be required to
establish their eligibility by submitting required statements and
documentation. ‘

When a concern has beenvcertified by an agency as eligible
for SDB prograns, its name will beientered’into a central on-line
register to be maintained by SBA. That certificatien will be
valid for a period of up to three years during which time
registered firms will have only to complete a portion of the form
confitming the continued validity of that certification to
‘participate in SDB:programs'at any agency. A full apblicatien
will haveato be submitted to an agency every tnree years to
maintain eligibility.

A. SOClal and Economic Disadvantage

Members of designated minority groups seeking to partiCipate
in SDB and 8(d) programs will continue to fall WIthln the
statutorily mandated presumption Of»SOCIal and economic
disadvantage;§ This presumption isurebnttable as to both forms
of disadvantage. The form will ask the applicant to identify'the
group identification triggering a presumption of social and
economic disadvantage.v In addition, the form will enumerate

the objective criteria constituting economic disadvantage

6 Both FASA and 10 U.S.C. 2323 incorporate by explicit
reference the definition of social and economic disadvantage
contained in section 8(d) of the Small Business Act. Pursuant to
section 8(d), members of designated groups are presumed to be
both socially and economically disadvantaged; those presumptions
are rebuttable. By contrast, for the 8(a) program, members of
identified groups are rebuttably presumed to be socially
disadvantaged, but must establish that they are economically
disadvantaged

_ 7 Members of minority groups do not have to participate in
the SDB program in.order to bid on federal contracts.
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according to SBA standards and a&vise the applicant that the}
preéﬁmﬁtion of such,disadvantagé is rebuttablé and any challehge
to the individual's SDB status will'be resolved on the basis of
these criterié; Challehges would be processed through existing
SBA challenge mechanisms;

Individuals who do not fall within tﬁe statutory presﬁmption
‘will be‘required to estﬁblish social and economic disadvantage by
anSQeriﬁg a se:ies‘of questions demonstrafing such disadvantage.
Questions regarding'social disadvan;age will be included in the
standard certification form. Pursuant to current practice,
individuals who do not fall within'a presumption must‘prove their
social'disaanntage by clear and convincing evidence. That
standard will be changed to permit proof by a preponderance of
the ev1dence.

The SBA currentiy_has criteria for evaluating social
disadvantage.. SBA will conduct training seminars designed to
instruct personnel frbm other agencies on the procedures for
making eligibility‘determiﬁations. Individuals who do not fall

| within the statutory presumption will also be required to
demonstrate that they are economically disadvantaged according to
the critéria established by SBA.

Agencies will have discretion to decide which official

within the aéehcy will have authority to. determine whether "non-
presﬁmed" individuals are socially and eqdnomically |

disadvantaged.a‘ In most instances, the contracting officer

8 fThe form that such 1nd1v1duals are to complete will ask
whether they previously have applied for SDB certification and
been rejected or accepted. A. tejected firm will not be permitted

(continued...)
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should not have final authoritflto make the determination; the
proéedure must, howévef, facilitate quick'deciéions so that the
procurement process will nbt be delayed and ap?licahfs will haﬁe
a fair opportunity to’compete. An agency may wish to assign this
responsibility to its Office of Small and Disadvantaged Business
Utilization. The SBA w111 answver: 1nqu1r1es regarding eligibility
determinations and the procurlng agency will retain the ablllty
"to refer applications to the SBA for final eligibility
determinations through the protest procedures now in place. 1In
the alternative, an agency may enter into an agreement with SBA
to have SBA make all determinations, including the initial
determination of eligibility.
B. . Ownershi n '

In addition to submittlng the form described above, every
lappllcant will be required to submlt with each bid a
certification that’the business is owned and controlled by the
designated socially and economically disadvantaged individuals as
those terms are defined'by the SBA's standards.fofﬂownership*and
_conﬁrol at 13 C.F.R. 124.103 and ;24.104.9 Such a certification

must come from an SBA approved organization, a list of which will

be maintained by thé SBA. 1In order to be approved by the SBA to

8(...continued) ‘
to re-apply for certification for one year after rejection,
unless it can show changed circumstances. -

® fThe standard certification form will accommodate one
eligibility criterion peculiar to the DoD's SDB program under 10
U.S.C. 2323 -- that the majority of earnings must directly accrue
to the socially and economically disadvantaged individuals that
own and control the concern. The standard certification form
will accommodate this criterion by including. a DoD-specific
section requlrlng the concern to attest that the majority of the
firm's earnings do flow in this manner.



B

13
cértify.owngrship and control, (1) the entity must certify
ownership and control according tb the standards established by
the SBA for the 8(a) program (13 C.F.R. 124.103 and 124.104); (2)

the entity's certifications must have been accepted by a state or

~local government or a major private contractor; and (3) the

‘entity must not have been disqualified by any government

authority from making certifications within‘the past five years.
Suéh entities may include private organizations, the SBA (_i;g+
through the 8(5) program), entities that provide certifications
for participation in the Departmenf of Transportation's
disadvéntaged business enterprise ("DBE") program, or states or
localities, so long as the certification addresses the standards
for ownership and control promulgated by the SBA.

This procedure is intended to take advantage of the
extensive network of certifying entitie; alreédy in existence.
At present, firms may have to obtain several different
certifications as they'puréue a mix of privaté and public
contrécts.‘ While it is clear that a control mechanism islneéded
to.protect againstlfraud, it makes little sense to creatg a new
federal bureaucracy to perform work that is already being done
and to erect another hurdle that an SDB must clear before

qualifying for a federal contract. The limited resources of the

- federal government and of SDBs make creation of such.a

buréaucracy cbunterproductive.

To police the quality of certifications, SBA will conduct
periodic audits of certifying ofganizations. 'Any entity may
submit informatién to the SBA in an effort to persﬁade the agency

to initiate such an audit.
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As a meéhs of'ensuring that the identified socially and
economically disadvantaged individgals retain ownership and
control of a firm, a certification of ownérship and control will
be valid for a maximum of three years from the date it wasiiA
 issued. Certified’firms will be required to recertify their
eligibility 5y submitting avfull applicatioﬁ, including an
updated certification §f owneiship and cpntrbl, every three
years; |
c. allenges

Where an SDB is the apparent successful offeror on a
contract, tﬁe name of that firm and of the entity that certified
its ownership and control will be a matter of public record. SBA
regulations currently allow any éoncerh that‘submitted an offer
to protest fhe eligibility of an SDB that‘receives’a contract
through an SDB program} The pfocuring agency or SBA may also
protest the eliéibility of an SDB. Individuals or organizations
that didlnog submitAa bid for the contract ih guestion may submit
information to the procuring agency in anheffort to convince the
agency to initiate a protest.10 The SBA's Division of Program
Certificétion and Eligibility will procéss any prbteét that
contains specific factual allegations that the concern is not
eligible for the progrém.

Grounds for an eligibility protest may inciudé( but are not

limited to, evidence that:

10 qhe protests contemplated in the discussion here relate
only to certification and eligibility, The discussion does not
relate to protests to other features of the proposed reforms that
might be raised through existing bid protest procedures or
through actions under the Administrative Procedure Act.
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. the owners of the fi;m are not in fact socially or
economiéally disadvahtaged; | ‘

Lo the firm is not owned and controlled by the individuals
who meet the definition of social and economic
disadvantage; |

. the disadvantaged firm has acted, or is acting, as a
front company by failing to complete required’ |

11

percentages of the work contracted to the concern.

Upon receiving a protest supported by specific factual

‘information}Athe SBA will make an eligibility determination by

examining documentatioh from the SDB including, for example, .
personal and business financigl statements, business records,
o&nership certifications, and other informaticn deemed necessary
to permit a determination as to the eligibility of the firm.
Current regula;ions require the SBA to make atdetermination
concerning the eligibility of the firm within 15 days of the‘
fi}ing of the challenge or notify the contracting officer of any
delay._
D. Enforcemeﬁt

Finally; there must be a concerted effort to enforce the law
against individuals who preéent frauduleﬁt information to the
government. The existence of a mgapingful threat of prosecﬁtion

for falsely claiming SDB status, or.for fraudulently using an SDB

11 The basis for such a challenge would be 48 C.F.R.

©19.508, which requires completion of a minimum

percentage of contract activities by the firm awarded a contract
through a small business set aside or the 8(a) program. A clause
must be inserted in such contracts that limits the amount of work
that can be subcontracted. 48 C.F.R. 52.219-14. These

" requirements will be expanded to include contracts awarded-

through the reformed SDB program as well.
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Aasba front in ofder to obtain contracts, will do much to ensure
that the program benefité those for whom it is désigned.' To this
end, there will be an enhanced effortAby SBA and the Department
of Justice to idéntify'and pursue individuals fraudulentiy
misrepresenting-information in order to obtain contraéts through
" an SDB program. Any individual may forward.specific factual
information suggeéting such{a misrepreséntation'to the procuring
agency contracting officer or the agency's inspector geﬁeral.
Similariy, the Inspector General of SBA will refer evidence of
mié:epreséntation thaﬁ emerges.through the chailenge procedure or
otherwise to the Department of Justicé; In its enforcement, the
Deéartment of Justice will ensure that it pursues to‘ﬁhe extent
permitted by law all of the parties responsible for fraudulent or
sham transactions. o |
Penalties for miérepresentations in this a?ea were increased
by the Business Opportunity Development andFReform Act 6f 1988
and inélude: ‘
(1) A fine of up to $500,000, imprisonhenﬁ oflup to 10
years, or both; |
(2) Suspeﬁsion and debarment from Federal contracting
(48 C.F.R. pt. 9.4);
(3) 1Ineligibility to participate in any proéram or
activity conducted under the authority of the Small Business
Act ér the Small Business Investment Act of 1958 for a
perioa of up to three years; and |
(4) Administrative remedies prescribed by the Pfoéraml

Fraud Civil Remedies Act of 1986 (31 U.S.C. 3301-3312)Q
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~ Knowing ‘and w1llfu1 fraudulent statements ‘or representatlons
may sub]ect an ind1v1dual to crlmlnal penaltles, 1nc1ud1ng
1mprlsonment for up to fiye years,‘pursuant to 18 U.S.C. 1001.
In addition, knoﬁinq misrepreéentations to obtain payment from
the federal government ma§ violate the False Claims Act,' 31
u.s.cC. 3729, and subject'thé claimaht to civil penalties and
treble damages. A
© II. BENCHMARK LIMITS
| Although Congress has made the judgment that affirmative
race-consciousymeasures arefneeded in federal contracting, the
use of race must bé narrowly tailored. The fédefai gavernmént
operates under a genefai statutory mandate tO‘achiéve the
umaximum practic31'0ppo:tﬁnity" for‘SDB participation.and that
overall mandate is translated into.specifid agency-by=-agency
goals. Some S§ecific programs operata under statutorily a
ptescribed géals.12< To the extent that race-conéciouslmeaéures
(going beyond. outreach and tethnical assistance) are utilized to
tobtain these objéctives{ iimitatibhs mﬁst be establiéhed to
‘comply with'narrow~tailoring requirements. |

To this end, the pfoﬁosal relies on development of a set of

specific guidaiines to iimit,;where appropfiate,‘tha use df race-
cdnscious ﬁeasures in specific areas of federal proéuremént. The
limits, or "benchmarks", wiil be set for eaCh industty,for the

entire goverhment. The Department of Commerce, in consultation

12 - See, e.9., 10 U.S.C. 2323 (5% goal for DoD contracting
- with SDBs); Intermodal Surface Transportation Efficiency Act of
1991, Pub., L. No. 102-240, 105 Stat. 1914 (10% goal for highway
- construction projects carrled out dlrectly by the Department of
‘ Transportatlon) :
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. with the General Services Administration (GSA) and SBA, will
establish appropriate benchmark limitation figures for each R
_'industry and report them to the Office of Federal Procurement
Policy (OFPP), which Wlll publish and disseminate the final
benchmark figures. Each industry benchmark limitation Wlll
represent‘the level of minority contracting that one would
reasonably expect to find in'a'market-absent discrimination‘or
its effects. Benchmark limitations will provide the basis_for
comparison with actualeinority participation in procurement in
that industry (and, where appropriate, in a region).

- In establishing the benchmark limitations, the first step is
:to define whether industries operate according to regional or
national'markets. In general,_industries will be defined
according to.two-digit.Standard Industrial'Classification (SIC)
cooes. Based on_the evidence, it aébears that most-federal_
contracting is conducted on a national basis. We also start_from
thefview} refiected in a yariety ofhfederal policies, that
federal_contracting should'encourage the deVelopment of national
marKets Qherever'feasible..ZWhere data indicate, however, that an
industry operates_regionaily, the benchmark limitations will be
'established by region.

After identifying the markets,_the system will then
.measure, using primarily_census-data, the capacity_of firms
operating in eachrmarket that are owned by minorities.‘ In
estimating capacity; a number of factors will be eXamineo.- Most

significant, of ‘course, will be the number of minority SDBs
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available and qualified to pérform government contracts.13 In
general, it appears appfopriate to look at the industry in
question andvidentify'thé smailesé‘firm>£hat'has won a government
contract in that industry in the last three years. Firms that
are significantly smaller would be preéumed to be unqualified to
perform government Eontracﬁs in that indﬁstry, While kéeping in
mind that capacity is not fixed, it will also be important'td
look at measuresvsﬁch as the number of employeés and amount of
revenues. |

In addition to calculating the capacity of exiéting minority
firms, ﬁhe proposed system will ekamine.evidenée, if any,
demonstrating that minority business formation and operation in a
spécific industry has been suppreséed by discrimination. This
evidencé may include direct evidenCe‘of&discrimination in the
private and éublic sectors in such areas as obtaining credit,
surety'éuarantees and licenses. It may also include evidence of
disérimination‘in pribing and cont}acttawards. In addition, the
évidenée ﬁay inclﬁde the results 6f regression analysis
techniques similar to those used in‘staté sﬁudies of
discriminationAin procurement. That form of analysis holds
constant a variety of variables that might affect business
formation éo that the effeét of racé can be isolated.

4Thé combihation of gxisting minority capacity and, where

applicable, the estimated effect of race in suppressing minority

2

13 For these purposes, the calculation of the number of
minority-owned firms will not include corporations owned by
federally-recognized Native American tribes and Alaskan Native
villages. Bidding credits for such corporations are not subject
“to the Adarand strict scrutiny standard.
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business activitylin the industry will form the benchmark
‘limitation;>‘Although there is no absolutely precise way to
'calculate the impact of diécrimination‘ib various markets, the
benchmark limitations fepresent a reasonable effort to establish
guidelines to limit the use of race-conscious measures and io
 meet thé reqﬁirement that such méasures be hafro@ly tailbréd to
accomplish the compélling‘intereét that Congress‘has identified
in this area. |

Benchmark~limi£atioﬁs will beAadjusted every five years, as
new data regarding minority firms are made available by the
Census Bureau; Generally, census fegions will be used in
defining the scope of fegionalvmarkets.
III. Mechanisms for Increasing Minority Opportunity

' Under ﬁhe reformed struqture, the'federal gdvernment will
generally have agthdrity,'subject to the limitations discussed in
the next section, to use SeVeral race-conscious contracting |
mechanisﬁs: SBA's Bfa) ﬁrogram; a bidding credit for SDB priﬁe
contractors; and an evaluation credit for non-minority prime
contractoré that use SDBs in subqontracting. In addition; at all
- times, agen;ies‘must engagé in a Qariety éf outreach and
technical assisﬁance activities designed ternhance'coﬁtracting
.opportunities for SDBs (but thgt are not subject to sﬁrict
scrutiny). Those efforts will be expanded as described.more
fully below. o R

The 8(a) proéram will contiﬁue to provide gbf sole soﬁrce

cﬁhtracting and sheltered compefitién for S(a) firms. chevér,
the progrém will be monitored; and‘where.the‘bgnchﬁark»

limitations described more fully below warrant adjﬁstments to the
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SDB‘prdgram, corresponding adjustments will be made to the 8(a)
program to ensure that its opération is subject to those
~limitations’ |

A second aQailable race-conscious measure will be é bidding
credit in prime contracting for SDBs. Statutéry éuthority for
the use of such a éredit exists for DoD in 10 U.s.C. 2323 and for
the remainder of the government in FASA. Each statute pérmits.
use of such a credit so long as the final price does not exceed a
fair market price by‘more than 10%.

The use of the term "credit" is'not meant to restrict
utilization by ageﬁcies 6f this mechanism to contraﬁts'where
price is the priﬁary factor in selecting the successful bidder.
Where the successful bidder is selectéd based on other factors =--
such as the ability-to produce a contfact that'provides the "best
value" to the agency =-- agenéies-may bgild the Qalue of
increasing the particip&tion of SDB contractors'into tﬁe
evaluation of offers. for.SOme éonfracfs, a numerical cfedit may
be apprbpriate; in others, some form of nonnumerical assignﬁent
‘may make more sense to the agendy. This proposal does not
restrict such oétions; However, regardléss how it operates, any
bidding credit will be subject to the overall limitations on
'race-conScious mechanisms described herein.’

‘ Pu:suanf to 10 U.S.cC. 5‘2323 and FASA, agencies will also be
permitted to use, as a third racééconscious mechanism, an
evaluétion credit with respect to the utilization by nonminority
prime contractors 6f SbBé as subcontractors. Such goals would be
set'by the.agency for eacﬁfbfime contract based on the

availability of minority firms to perform the work. The award of
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evaluation credits for prime coﬁtréctors that use SDBs as-
subcontractorS'wiil supplement the existing statutory SDé
subcontracting requiréments inASéction 8(d) of the Small Business
Act.1%4 1In order to certify their eligibility as SDBs,
sﬁbcontractors will submit the same certification form to the
prime c&ntfactor that is describeq in the certification sectién
of this proposal. |

| Such an evaluation credit can take a number:of different
forms, depending on ﬁhe circumstances of‘a soliciiation.ls For
examplé,‘where it'is practical for bidders to secure enforceable
'commitments from SDB éubcontractors prior fo the submission of

bidé, agencies should estabiish an SDB‘subcontraéting goal for
: the contract, and award an evaluation credit to bidders who
demonstrate that they héve‘entgred into such commiiments as a
meansbof achieving the goal. Where that is not practical,
agencies can awérd an evaluation credit to a bidder that
specifically identifies in a subcontracting plan those SDB
subcontractors that it intends to use to achieve the agency's SDB

subcontract}ng goal,l6 Agencieé‘may also award an evaluation

14 por certain types of procurement, Section 8(d) requires
agencies to negotiate an SDB subcontracting plan with the
successful bidder for the prime contract. The statute provides
that each such plan shall include percentage goals for the
utilization of SDB subcontractors.

15 as was the case with respect to the use of the ternm
“credit" in connection with bids from SDBs as prime contractors,
the use of that term here in connection with SDB subcontracting
‘is not intended to.restrict the utilization of this mechanism to
the evaluation of prime contract bids for which price is the
primary factor in selecting the successful bidder.

16 1h either case, a successful prime contractor should
notify the contracting officer of any substitution of a non-SDB
C : A (continued...)
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credlt based on demonstrable evidence of a bidder's past
performance in u51ng SDB subcontractors. Agenc1es may also grant

bonus awards to prlme contractors to encourage the use of SDB

‘subcontractors.l? This proposal is not intended to limit

agencies in developing or using addftionalvmechanisms.to increase
SDB‘subcontracting,'bnt any such mechanism will be subject to the
1initations on race-conscious mechanisms described herein.
in'applying’these bidding and evaluaﬁicn credits, race will
simply be‘one factor that is consideredAin tne decision to award

a contract -- in contrast to programs in which race is the sole

' - factor.. .

Iv. ;nteraction.of Benchmark Limits and Mechanisms

In determining’how benchmark limitaticns will be used to
measufe the appropriateness of various forms of race-conscipus
contractiné, the cbjective has been to deveiop a system that can
operate with a sufficient degreevof clarity, ccnsistency and
simplicity over the range of federal agencies and contracting
activities. Where the use of all available tools, including
direct competition and race-neutral outreach and recruitment
effofts; results in minority participation below tne benchmark,

race-based mechanisms will remain available. Their scope,

however,'wili vary and 'be recalculated depending on the extent of

16(...contlnued)
subcontractor for an SDB firm with which the prlme contractor had
entered into enforceable commitments or that had been-
specifically identified in the prime contractor" S subcontractlng
plan,

17 see e.g., Department of Transportaticn Incentive '
Subcontractlng Program for Small and Small Disadvantaged Business
Concerns, 48 C.F.R. 52 219-10.

¢
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the dlsparlty between capacity and part101pat10n., Where
part1c1patlon exceeds the benchmark and can be expected to
continue to do soiwlth reduced race-conscious efforts,.
adjustments will be_madef‘

At the close.of each fiscal year; the Department of Commerce
will review data coilected by.its GSA's Federal Procurement Data
Center for the three preceding fiscal years to determine the
percentage of.contracting dollars that has been awarded to
minoriry-owned SDBs in each two-digit SIC code. Commerce will
Enalyze minority SDB participation for all transactions that
exceed $25, obo. This review will include minority-owned SDBs
part1c1pat1ng through dlrect contractlng (1nc1ud1ng full and open
competition), the S(a) program, and SDB prime and subcontractlng p
programs.18 Data regarding minority participation will be
reviewed annually, but will include the past three fiscal years
of experienCe. Examining experience over three yearlsrretches
should produce a more aecurate picture of ninority participation,
given short-term fluctuations and the fact that.the process of
bidding and awarding a contrect may epan more than a sinéle

‘fiscal year.

18 1In order to measure accurately SDB subcontracting
participation, it will be necessary to have information regarding
SDB subcontracting participation by two-digit SIC code. At the
same time, however, it is important to minimize the amount of new
record-keeping and reporting that these reforms may require.
Prime contractors such as commercial vendors that report SDB
participation through company-wide annual subcontracting plans
will continue to be able to use this reporting method, with some
modification that serves to facilitate SIC code reporting. Under
one approach, prime contractors could require all subcontractors
to identify their primary SIC code and then track, as most primes
do now, the amount of dollars that flows to each subcontractor.
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Commerce will analyze the data and; after consultation with
SBA, report to OFPP regarding which me;haﬁisms should be
available in each industry and the size of the credits that can
be applied. OFPP will publish and disseminate the mechanisms |
that can be used by the agencies in the upcoming year.

Pursuant to 15 U.S.C. 644(qg), éach agency now negotiates
goals for SDB participatign with SBA for each year. Commerce
would inform SBA and agencies of the appropria£e bénchmark limits
for the indhstries in which the agency contracts and of the
mechanisms available.

Where Commerce determines that partiéipation by SDB's in
governmgnt_contractihg in an industry is below the relevant
benchmark limiﬁation, it may report to OFPP that agencies should
be authorized to grant credit to SDB bidders anduto‘prime
contractors for SDB subcontracting. Commerce will set a
percentage cap of up to ten ﬁercent on the amount the credit can
allow the price of a contract to deviate from the fai:'market
price. That percehtage will represent the maximum credit that
each agency may use in the evaluation of bids from SDBs and prime
contractors who commit to subcontracting with SDBs. The size of
the credit will depend, ip part, on the extent of the disparity
between the benchmark limitations and minority SDB participation
in federal procurement an industry. It also will depend on an
assessment of pficing prac;icesAwithin“particuiar indﬁstriés to
indicate the effect of credits within that industry. Commerce's
determinations would be published and.disseminated by OFPP.

Where thé bidding,and»evalu;tion credits have been used in

an industry and the percentage of dollars awarded to SDBs in that
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- industry exeeeds the benchmark iimit, Commérce, in‘consultation_v
with SBA, must éstimate_the effect of curtailiﬂg the use of race-
bonsciqus contracting’mechanisms and report té OFPP; If Commerce
déterﬁihes that the minority patticipation rate would fall
~substantially below the benchmark limit in the absende of race-
conséious measures,19 it need not‘requiré agencies to stop

using suth measures, but may, as described below? require
agencies to adjust their use. ‘

Agencies will reportvthe number of éontracts that weré
awarded using a bidding or evaluation credit és well as the
amount Qf.those‘credits. These figures will allow an estimate of
the effect on SDB participation of adjusting or removing the
credit. In the absence of that objective measure, Commerce will
have to estimate and rebortAto OFPP ho§ much,minbrity contractiﬁg
resulted from the application of these race-conscious measures.
One indication may be the success of minorities in winning
contracts through direct competition in which race is not used in
the decision to award a contract. It may also be useful to
examine‘comparabie experience in private industries operating
without affirmative action programs. |

Even when agencies are not required to terminate bidding and
evaluation credits, they may be required to adjust their size in

order to ensure that the credits do not lead to the award of a

19 More than three "standard dev1atlons" will generally be
. viewed as "substantial" for these purposes. Under applicable _
Supreme Court dec1smons, a disparity in the range of two or three
standard deviations is strong evidence of a prima facie case of
discrimination in the employment context. A standard deviation
is a measure of the departure from the level of activity that one
would expect in the absence of discrimination.
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disprcpcrtionafely large nnmbers of contracts to SDBs. Statutory
authority for this.adjustmantAexists in both FASA and section ~
2323. Because the size of credits will affect industries
differently, it is impocsible to prescribe a set of specific
rules to govern adjuctments. Responsibility will rest with
Commerce to analyze the impact of credits by industry category
and make adjustménts where appropriate, which would then be
publishéd and disseminated by OFPP.

In addition, in some circumstances, an agency may use Jless
than the authorized bidding or evalﬁation credit where necessary
to ensure thét use of the credits by a specific agency does nof
unfairly limit the opportunities of non-SDB contractors seeking
contracts from that agency. While the size of the maximum
credits will be determined on an industry-wide basis and apply
across all agencies, it remains important to maintain flexibility
at the agency level fo ensure,againstfany undue concentrations of
SDB;contractiné and unnecessaryAuse of‘race-ccnscious creditc.
Thus, for example, where an agency has been particularly
cuccessful in reaching out to:SDB contractors, it may find its
use of the full credits unnecessary to achieve its goais,vin
which event it could, subject to approval by Commerce, depart
downward from the authorized credits.’ The.exercise of this
discretion will be particularly imporﬁant to avoid geographic
concentrations of SDB contracting that unduiy limit opportunities
for non-SDBs. , |

When cOmmcrce concludes that the use of race-conscious'
measures is not justified in a particular industry (or regicn),

the use of the bidding credit and the evaluation credit will

!
|
1
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cease, . Suspehdiné the use of racefconscious means will not
affést'the continued use of race-neutralAcontractingvmeaéures.
fThe'limits iﬁposed by thé benchmarks alsé would not affect thé
apblicability of stathtorily mandated goals, but would limit the
extent to which race-conscious means could be used to achieve
those goals. For example, DoD would retain its fi?e percent
overall statutory goal and would continue to exhort prime
contractors to achieve goals for subcontracting with SDB's.
Prime contractors, however, would no longer receive credit in
evéiuation of their bids»for,siéning up or identifying SDB
subcontractors. Likewise, outreach and technicél assistance
,effortslﬁould‘continue and minority bidders on prime contracts
~ would continue to seek and win competitive awards; but there
would no ionger be any bidding credit for minority firms.

It should be emphasizéd that the benchmarks are not a limit
on the level of minority contracting in any industry that may be
achievedeithouﬁ the use of race-conscious measures. Conversely,
there is, of course,ﬁho Assprance that minority‘participation in
particular industries will reach the benchmark limitations
through theAavailable race conscious measures. Minority
participatioﬁ will depend on the availability of qualified
minority firms that successfully win contracts through open
competition, subéontrécting, the 8(a) prbgram or tﬁfough the )
application of price or evaluation credits. The system described
herein is a good faith effort to remedy the effect of
discrimination, but it is not a guaranﬁee of any particular

result.




‘29

The affirmative action structure described herein does not
utilize the statutory authorization under FASA to allow federal
agenéies (or in the case of boDAits direct authorization under 10
U.S.C. 2323) to set contracté aside for bidding exclusively by
SDBs. If federal agencies use race-conscious»measures'in the
manner outlined above, together with concerted race—neutrai
efforts at outreach and technical assistance as described below,
we believe the use of this additional statufory authority should
be unnecessary. Following the initial two-year period of the
reformed system's operaﬁion (and at reguiar intervals
thefeafter), however, Commerce,ASBA and DoD will evaluate the
operation of the system and determine whether this statutory
power to éuthorize set-asides should be invoked. 1In making that
detérmination, those agencies’wili take into account whether N
persistent and substantial underutilization of minority firms in
particular industries or in government contracting as a whole is
the result of'thefeffécts of pastAor present discriminatofy(
barriers that are not being overcome by this system.

Such periodic reviews should also consider whether, bésed on
experience, further limitation of the use of race?copscious
measures is appropriate beyond those outlined herein. In that
regard, it should be noted that thé reformed structure is
inherently and progressively self-limiting in the use 6: race-
conscious measures. As barriers to minoriﬁy contracting are
removed and the use of race-neutral means of enéuring bpportunity
succeeds, opefation of the reformed structure willlautomatically
reduce, and eventually should eiiminate, the use of race in

decisionmaking. In addition, the statutory authority upon which
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the use of;bidding and evaluation credits is based éxpires at the
end of fiscal year 2000. Congress will détermine whether that
authority should be ekﬁeﬁded., See 10 U.S.C. 2323; FASA, § 7102.
Section 8(a) Program | | |
Contracts obtained by minority firms fhrough the 8(a)

program will count toward the calculation whether minority
participation has reached or exceeded the benchmark in any
industry.29 fThe Administrator of SBA will be under an
obligation to monitor the use of the 8(a) program in relation to
the benchmark limits. Thus, where Commerce advises that the use -
of race-conscious measures must be curtéiled in a specific
~industry on the basis of the benchmarks, the'@@ministrator would
take appropriate aCﬁion to limit the use of the érogram through
one or more of the following techniques: (1) limiting entry into
the program in that industry; (2) accelerating graduation for
firms that do not need the full period of sheltered competition .
to satisfy the goals of the program;Aand (3) limiting the number
of 8(a) contracts awarded in particular industries or geographic
areas. |

| These same.techniques’should be used by the Administrator in
carrying out&existing authority to ensure that 8(a) contracting
is not concentfated unduly in certain regions. Even where a
market is defined as national in scope, and 8(a) is being used

within applicable national benchmark limits, effortsfshould be

20 ag with calculatlon of the benchmark limitations, see n.
i3, sugra, corporations owned by federally-recognlzed Native
Amerlcan tribes and Alaskan Native villages will not be 1ncluded
. in this calculatlon. ‘
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made to guafd against exceésive use of 8(a) contracting in a
- limited region. . | |

As noted earlier, thela(a) proéram is distinct from the
general SDB program in that it is animated by its o&n distinct
purpose -- to assist socially and ecbnomically disadvaﬁtaged
individuals to‘ove:come barriers that have suppressed business
formation anﬁ development. Consistent with ‘its unigue nature,
the 8(a) program has features that élready reflect some of the
factors that make up the harrow tailoring requirement. Unlike
other SDB's, individuals seeking admission to the 8(a) program
must establish economic disadvéntage without the benefit of any
presumption. The Small Business Act defines economically
' disadvantaged-individuals as "those sociélly disadyantaged'
individuals whose ability to compete in the free eﬁterprise‘
system has been impaired due to diminished capitél and credit .
opportunitiés as compared to'oﬁhegs in the same business{arga who
are not socially disadvantaged,"' Furthermore, SBA employs
objective criteria to measure whether an individual is
economically disaévantaged. ‘In this sehse, the statute and
regulations are targéted toward victinms of discriﬁination; the
SBA ig pfoposing to élarify the regulations implementing the
program to emphasize this fact} In addition, individuals are
admitted to the 8(a)- program for a limited period -=- nine Years -
- and their performance is reviewed throughout. An individual
may be required to leave the program'prior to the nine year
graduation perlod if the revzew reveals that the. 1nd1v1dual is no
longer economically dlsadvantaged or the flrm meets other

graduation criteria determlned by the SBA.
i


http:disadvantaged.1t
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SBA has under consideration additional program changes
designed to ensure that ﬁhe 8(a) program focuses on its centrai
mission of assisting businesses to-develop and concentrates it
resources on its intended beneficiaries. These changes would
further ensure that the 8(a) program is narrowly tailored to
serve the ¢ompelling'ih£erest for which it was enacted byv
Congress. |
V. out and Technical Assistance

At present, agencies undertake a variety of activities
desiqﬁed to make minority firms aware of contracting
opportunities‘and to help them take advantage of those
'oppértunitieé. As_ a general proposition, these activities are
not subject to strict scrutiny. The structure outlined above for
the use of race-conscious measﬁres assumes that agencies will
contiﬁue such outreach and technical assistance efforts at all
times, so that race-conscious measures will be used only to the
minimum extent necessary to achieve leQitimate objectives. Our
review indicates that, while there are a véfiety of gbod programs
of this nature operated'by various federal agencies, there is a
lack of consistency and sustained energy and direction to these’
efforts.

SBA 6perates several assistance programé that are targeted
toward minority firms, but are'also‘available to qualifying
nonminority firms. Notably, pursuant to section 7(3) of the
Smali Business Act, SBA provides financial assistance to public
and private organizatidns to»piovide techﬁical and management
assisfancg to qualifying individuals. 13 CFR 124.403, 404. SBA

also operates a program to providgfassistance to socially and
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economically‘disadvantaged businesses in prgparing loan
applications ana'obtaining pre-ﬁualificatidn frém SBA for loans.
See 13 CFR 120. SBA also operates a surety bbnd program'pgrsuént
to which. it provides up to a 90% guarantee for bonds required of
smail contractors. '

The Departmenf of Commerce, through the Minority Business
Development Administration, sponsors‘severa; programs to.provide
information, training and research that are targeted toward
minority-owned businesses. These programs include‘ninority |
Businéss DeVelopment Centers around the country to provide hands .
on assistance to mihority’businesses.

DoD has operated since 19éovthe‘xentor—Protege Pilot
Program, which provides incentive for DoD prime contractors to
fﬁrﬁish SDB's with téchﬁical éssistance, See 16 U.s.C. 2301.
Méentor firms provide a variety of assistance, including progress
paymenfs, édvance subcontract payments, loans, providing
technical and management agsistance and éwarés of subcontracts on
a noncompetitive basis to the protege. DoD reimbufseé‘the mentor
firm for its expenses. The aQard of subcontracts under fhis'
'program is subject to étrict scrutiny, but.other portions of the
pProgram are not. | ' | |

The foilowing,are among the efforts that should be actively
pursued} | ‘ |

1. A race-neutral version of the mentor-protege program
(that does not guarantee the award of subcontracts on a non-
competltlve ba51s) should be encouraged at all agencies.

2. DoD has proposed -- and other agencies should follow

DoD's lead -- eliminating the impact of surety costs from bids.
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Because SDB's generally incur higher bond costs, this racéf
neutrai change woﬁld assist SDB's and a&dress one of the most"'
frequently cited bafrieré ﬁo minority success in contracting. 1In
- this fegard, agencies should also examine the use of irrevocable“
letters of credit in lieu of surety bonds.

3; Where égencies use mailing lists, a minimum goal should
be set fér inclusion of SﬁB's on agency mailing lists gf bidders.

4. The function of the‘Procurement Automated Source System
(PASS), currently mgintained by SBA, should be continued. “The
system provides cohtracting officers with a continuously updated
d1ist of SDB firms, classified by interésf and region.

5. A uniform system for publishing agency procurement
forecasts on SBA Online should be estabiished.‘ In addition, SBA
should develop a systematic means for publishing updcming
subcontracting opportuni£ies.

6. Agencies should target outreach and teéhnical assistance
efforts, including_mentor;protege initiatives,,toward industries
in>yhich'sbéyparticipation traditionally has been low. Agencies
should continue to pursue strategiés'in which minority-owned
fifms\arg‘gn;ourég§d t9 becone ﬁart of joint ventureé or form
sffatéqic alliances with non-minority enterprises.

~ 7. The SBA should enhance its technical assistance .
initiatives to enhance the ability of SDBs to use the tools of
electronic commerce. |

8. . Pursuant to ExechﬁiVe Order 12875, which directs
agencies to seek to enter into coﬁtracts with Historipally Biéck
Colleges and Universities, agencies should attempt to increase

par;icipafion by such institutions in research and development
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contracts as means of assisting’£he development of business
relationships.betwegn the.inétitutions ahd SDB's.

9. Each agency should review its'contracting«practicés and
its solicitations to identify and eliminate any practices that
disproportionatély affect oppértunities for SDBs and do not serve
~a valid and substantial procurement purpose.’

The foregbing is merelf a partial list of possible measures.
What is required =-- both as a matter of~policy‘and constitutional
necessity -- is a systematic aﬁd'continuing government-wide focus
on encouraging minority parﬁicipatioh through outreachAand
téchnical assistance. it is prbﬁosed.in contracting,’therefore,
that agencies should report'aﬁnually to the President on their
outreach and tedhnicaluaésistance practices. These reports
-should preéent_the actual practices and experiences of federal
agencies and include feéomﬁendations as to appfoaches that can
and should be adop;ed morevbréadly.A The maximum use of such
raéé—neutral efforts will reduce to a minimum the use. of race-
conscious measures under the benchmark limits described above.
CONCLUSION - |

The structure outlined above has been crafted with regard
for each of the six factors that courts have identified as
relevant in deterﬁining whether récg—baged'déciéionmaking is
. narrowly tailored to meet an identified compelling interest;
While courts have identified these six factors as relevant in
defé:mining>whether a measure is narrowly tailored, théy have not
required that race-conscious ehactmeﬁts satisfy each element or

satisfy any particular element to any specific degree. The
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structure proposed herein for SDE procurement, however,‘meaéures
up favorably with respect to each of the six factors.

The proposal requires that agenc1es at all times use race-A
neutral alternatives to the maximum extent possible. An annual
review mechanism is.éstablished to ensure maximum use of such
raqe-neutral efforﬁs. Only where those efforts are insufficient
to overcome the effects of past and present.discrimihation can
race-conscious efforts be invoked. ' ‘

The system is flexible in that race will be relied on only
when annual analysis of actual experience in procurement
indicates that minority contracting falls below 1évels that would
be anticipated absent discrimination. Mofeovef, the extent of'
any credit awarded will be:adjustedvannuaily‘to énsurebthat it is
closely matched to the need for a race-based remedial effort in a
particular industr&.

Race will not be relied upon as the sole factor in SDB
procurement decisions. The use of credité‘(instead of set-
asides) ensures that all firms have an opportunity to compete and
that in order to obtain federal contracts minority firms will
have to demopstrate'that'they are qualified to perform tﬁé |
wdrk.z;

Application of the benchmark limits ensures that aﬁy

reliance on race is closely tied to the best availéble analysis

21 The SBA's 8 (a) program contains a variety of elements .
that help to target the program on firms in need of special
assistance, including a requirement that applicants affirmatively -
demonstrate economic disadvantage. Furthermore, the program is
not limited to mlnorlty-owned firms. These features of the h
program ensure that race is not the sole factor in determlnxng
entry into the progran.

e
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of the relative capacity‘of_minority firms to perform the work in
guestion -~ or what their capacity’would bé in the absence of
discrimination.

"The duration of the prééram is inherently iimited. As
miﬁofity firms are more successful in obtaining federal
contracts, reliance on race-based mechanisms will decreaseﬁ
automatically. When the effects of disc;imiﬁation have been
eliminated, as demonstrated by minorify;success in obtaining
procurement contrgcts, reliaﬁce on race will terminate
*V‘automatically. The system as a whole wiil be reéxamined by the
executive branch at the end of two years and at regular intervals
thereaffér. In addition, the principél enactments that this
proposal implements, FASA and the Department of Defense
Authorization Act, expire at the end of the‘fiscai year 2000.
Congress will have,to‘éxamine the functioning of this system and
make a determination whether to extend the authority to continue
its operation.

Finally, the proposal avoidsvany undue burden on -
nonbeneficiaries of the program. As a practical matter, the
'overwhelming pefcentage of federal procurement money will "
continue to flow, as it does now, to nonminority businesses.
Furthermore,-implementétion of the benchmark limitations will
ensure that race-based dgcisionmaking‘cannot result in
concentrations of minority contracting in particular industries
or regions and will thereby limit fhe impact on nonminorities.

The structure of affirmative aqﬁion in contractin§ set forth
herein will not be simple to implement and will undoubtedly be

improved through further refinement. Agencies will have to make
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judgments and observe limitations in the useﬁgfkrace-conscious
measures, and make~concentrated race-neutral efforts that are not
required unde:.cufrent practice. The Supreme Coﬁrt; however, has
changed the rules governing federal affirmative actiﬁn. This
model responds to principles developed by the Supreme Court and
lower courts.in'applying strict scrutiny to r%ce-based
decisignméking. The challenge for the federal government is to
satisfy, within these nevly-applicable constitﬁtional |
limitations, the compeiling interest in remedying the effects of

discrimination that Congress has identified.

Michael C. Small

Deputy Associate Attorney General




APPENDIX

THE COMPELLING INTEREST FOR AFFIRMATIVE ACTION IN FEDERAL

PROCUREMENT: A PRELIMINARY SURVEY.

Under the Supreme Court’s ruling last year in AM&QQW_VM,
115 S. Ct. 2097 (1995), strict scrutiny applies to fe;déral affirmative action programs that
provide for the use. of racial or ethnic criteria as factors in procurement decisions in order to
benefit members of | minority groups. Such programs satisfy strict scrutiny if they serve a
"compelling interest,” and are "narrowly tailored” to the achievement of that interest. Strict
scrutiny is thé rﬁost exacting standard of constitutional review. It is the same standard that
courts apply whenbr.eviewing laws that discriminate against minority groups. The Supreme
Court in Adarand did not decide v{heth,er a compelling interest is served by the procurement
program at issue in the case (or by any other federal affirmative action program), and
remaridéd the case to the lower courts, which had not applied strict scrutiny.! Nevertheless,

a strong majority of the Court -- led by Justice O’Connor, who wrote the majority opinion --

AN

N

! Adarand involved a constitutional challenge to a Department of Transportation ("DOT") program that
compensates prime contractors if they hire subcontractors certified as small businesses controlled by. "socially
and economically disadvantaged" individusls. The legislation on which the DOT program is based, the Small
Business Act, establishes a government-wide goal for participation of such concerns at "not less than 5 percent
of the total value of all prime contract and subcontract awards for each fiscal year.” 15 U.S.C. § 644(g)(1).
The Act further provides that members of designated. racial and ethnic minority groups are presumed to be
socially and economically disadvantaged. Id. § 637(a)(5)(6), § 637(d)(2).(3). In Adarand, the Supreme Court
stated that the presumption constitutes race-conscious action, thereby triggering application of strict scrutiny.

115 S. Ct. at 2105.

;
i
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admonished that even under strict scrutiny, affirmative action by the federél government is
constitutional in appropriate circumstances.? Without spelling out in precise terms 1».'vhat
those circumstances are, the Court stated that the gbvernnient has a compelling interest in
'remedying "[t]hé unhappy persistence of both the pracﬁce and the lingering effects of racial
discrimination against minority groups in this country.” 115 S Ct. at 2117,

At bottom, after Adarand, the compelling interest testécenters on the nature and
weight of evidence of discrimination that the goverﬁment needs;to marshal in order to justify.
race-conscious remédial action. It is clear that the mere fact_theixt there has béen generaliied,
historical societal discrimination in the country égainst minoritiés is an insufficient predicate
for race-conscious remedial measdres; the discrimination to be ;emedied must be identified
more concretely. The federal government wbuld have a compei;ling interest in taking

\
rerﬁedial action in its procurement actiyities, however, if it can ;show with some degree of
speciﬁciiy just .how “the persistence of both the practice and the; lingéring effects of racial
discrimination" -- to use Justice O’Connor’s phrase in Adarand -- has diminished contracting
‘opportunities for members of racial and ethnic minority gr(:tups.;3

!
!

2 Adarand, 115 S. Ct. at 2117. The Court emphasized that point in order to *dispel the notion that strict
scrutiny is ‘stnct in theory, but fatsl in fact.”* ]d. Sevea of the nine justices of the Court embraced -the
principle that it is possible for affirmative sction by the federal government to meet strict scrutiny. This group
included: (i) Justice O’Connor and two other justices in the majority, Chief Jnstnce Rehnquist and Justice*
Keanedy; and (ii) the four dissenting justices (Stevens, Souter, Ginsburg, a.ud Breyer). Only Justices Scalia and
Thomas, both of whom concurred in the result in the case, advocated a posmon that approaches a near blanket
constitutional ban on affirmative action. .

3 Adarand did not alter the principle that the government may take race-conscious remedial action in the
absence of a formal judicial or administrative determination that there has been discrimination against individual
members of minorities groups (or minorities as & class). The test is whether the government has & "strong basis
in evidence" for the conclusion that such sction is warranted. City of &chmond v. J.A.. Croson Co., 488 U.S.

‘ (continued...)




In coordinating the review of federal affirmative actio’n’ programs that the President

) directed agencxes to undertake in light of Adarand, the Justice Department has collected

evidence that bears on that inquiry. The evidence is still ‘bei,mg evaluated, and ﬁxrthe_r :
information remains to be collected. As set forth below, that evidence indicates that tacially

discriminatory barriers hamper the ability of minority-owned businesses to compete with -

‘other firms on an equal t’ooting in our nation’s contracting markets. In short, there is today

a compelling interest to take remedial action in federal procurement.*

The purpose of At}tis memorandum is to summarize the evidence that has been
assembled to date on thé compelling intetest question, Part I of the memorandum provides
an ovarview of the long legislative record that underpirts the acts of Congress that authorize

affirmative action measures in procurement -- a record that is entitled to substantial deference
from the courts, .gi\'/en Cdngress’ expréés oons'titutiortal power to itientify and redress, on a
nationwide basis, ra_cial discrimtrtatidn and its effects. The remaining sections of the

memorandum survey information from various sources: (1) congressional hearings and

¥...continued)
469, 500 (1989). Adarand also did not alter the principle that the beneficiaries of race-conscious remedial
measures need not be limited to those individuals who themselves demonstrate that they have suffered some
identified discrimination. See Local 28, Sheet Metal Workers' Int'l Ass’n v. EEQC, 478 U.S. 421, 482 (1986);
Wygant v. Jackson Bd. of Educ 476 U.S. 267, 277-78 (1986) (plurahty opxmon), id. at 287 (O’Connor, J.
concurring).

¢ The term *federal procurement” refers to goods and services that the federal government purchases
directly for its own use. - This is to be dnsnngulshed from programs in which the federal government provides
funds to state and local governments for use in their procurement activities. As part of those programs,
Congress has authorized recipients of federal funds to take remedial action in procurement. Those programs are
not the focus of this memorandum. However, much of the evidence discussed herein that supports the use of
remedial measures in the federal government’s own procurement also supports the use of congressionally-
authorized remedial measures in state and local procurement.

- 3 -



reports that bear on the problems that discrimination poses for 'rninority opportunity in our
society, but that are not strictly related to specific. legislation authorizing affirmative action in

government procurement; (2) recent studies from around the cduntry that document the

effects of racial discrimination on the procurement opportunities of minority-owned

i

businesses at the state and local ‘lcvel; and (3) works by social §cientists, economists, and

other academic researchers on the manner in which the variousg forms of discrimination act
together to restrict business opportunities for members of racial and ethnic minority groups.®

:
All ’.told., the evidepce that the Justice Department has collected to date is powerful
and persuasive. It shows t’hat the discriminatory barriers faciné minority-owned businesses
are not vague and amorphous manifestations of historical socie@ discrimination. Rather,
they are real and concrete, and reflect ongoing pattefns and pra%ctices of exclusion, as well as :

 the tangible, lingefing effects of prior discriminatory conduct.®: ’
‘ |

o

!

31t is well-established that the factual predicate for a particular afﬁrtnative action measure is not confined to
the four corners of the legislative record of the measure. See, ¢.g., Concrete Works v. City and County of
Denver, 36 F.3d 1513, 1520-22 (10th Cir. 1994), cert. denied, 115 S. Ct. 1315 (1995); Contractors Ass'n v.

City of Philadelphia, 6 F.3d 990, 1004 (3d Cir. 1993); Coral Constr. Co. V. ng County 941 F.2d 910, 920
(5th Cir. 1991), cert.. denied, 502 U.S, 1033 (1992).

¢ Congress has also adopted affirmative action measures in fedeml procurement as well as in programs that
fund the procurement activities of state and local governments, that are intended to assist women-ownad
businesses. At present, such measures are subject to intermediate scmtmy, not the Adarand strict scrutiny
standard. Therefore, they have not been the focus of the post-Ada revxew that the Jusnce Department is
coordinating. However, some of the evidence collected by the Justxce Depaxtment bears on the constitutional
justification for affirmative action programs for womea in government procnrement See, ¢.g., Interagency
Comumittee oo Women'’s Business Enterprise, Expanding Business Opportunities for Women (1996); National
Foundation for Women Business Owners and Dunn & Bradstreet Information Sewxm, Women-Owned
Businesses: A Report on the Progress and Achievement of Women-Owned Enterprises — Breakin
Boundaries (1995); Problems Facing Minority and Women-Owned Small Businesses in Procuring U. S
Government Contracts: Hearing Before the Subcomm. on Commerce, Consumer and Monetary Affairs of the
House Comm. on Government Operations, 103d Cong., 2d Sess. (1994).

- 4 -
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| It is imporfant to ehphasizé ihat, é?en though.the. government has a compelling

interest in takmg faée-cohscious remedial measures in 'its précurement,' their use must be
limited. Under the fequirements of ihe *harrow taiioririg" prbng of strict scrutiny, ;he
federalA gqvemmént may only ‘employ such méasu:és to the extent necessary to serve the
compelling interest in reme_dying the impact of discrimination on minority contracting

opporfunity. The Iusﬁce Départment’s proposed reforms io affirmative aéﬁon in fedéra]
| procurement (to which this memorandurﬁ vis attached) are intended to target race-conscious
remedial méa;ures to markets in which the evidence indicates that di;crimination continues to
impede,theA p@cipéﬁon of xﬁinority firms in conftacting. Thus, the proposal seeks to ensure
that affirmative action in federal procurement operates in a flexible, fair, limited, énd careful

manner, and hence will satisfy the requirements of narrow tailoring.

1. SURVEY OF 1 VE RECORD

In e’valixating the evidentiary prédicate for affirmative action in federal prdcurement, it
is highly signiﬁcani that the meéshres have been authorized by Congress, which has the
unique and express cbnstitutional power to pass laws. to e'nsﬁre the fﬁlﬁllment of the -
guarameés of racial equality in ﬁe Thirteenth .and Fourteenth Amendments.’ These explii:it

constitutional commands vest Congress with the authority to remedy discrimination by

A 7 See Croson, 488 U.S. at 488 (plunlify opinion); Fullilove v. Klutznick. 448 U.S. 448, 483 (1980)

(plurality opinion); id. at S00 (Powell, J., concurring); see also Adarand, 115 S. Ct. at 2114; Metro
Broadcasting, Inc. v. FCC, 497 U.S. 547, 563 (1990); jd. at 605-06 (O’Connor, J., dissenting); cf. Seminole
Tribe of Flonda v. Florida, 116 S. Ct. 1114, 1125 (1996) (reaffirming that broad grant of remedial power
under Section 5 of the Fourteenth Amendment enables Congress to override state sovereign immunity).

- 5 -
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private actors, as well as state and local governments.® Congréss may also exercise its
constitutioﬁal]y 'grounde'd spenaing and commerce powers to er;msure that discrimination in our
nation is not inadvertently perpetuated through :governhent prcfcurement practices.’ In
exercising its remedial authority, Congress need not target onl)ir deliberate acts of
discrimination. It may also strive to eliminate the effects of discri‘mination that conﬁnue to
impa,ir. opportunity for minorities, even in the absence of ongo:ing,' intentional acts of
discrimination.'® Furthermore, in cpmbatting’ discrimination and its effécts, Congress has

the latitude to develop national remedies for national ﬁroblemsf. Congressvneed not make
findings of discrimination with the same degree of precision a§ do state or local govemnments.

Nor is it obligated to make findings of discrimination in every industry or region that may be

affected by a remedial measure.!!

i
[

Congress has repeatedly examined the problems that racxa] dlscnmmanon poses for

minority-owned busmesses A oomplete discussion of the ennre record of Congress in this

i
i

¥ See Croson 488 U.S. at 490 (plurality opinion); Fullilove, 448 U.S. at 476-78 (pl urahty oplmon), id. at

500 (Powell, J., concurring); Runyon v. McCrary, 427 U.S. 160, 179 (1976), see also Ada , 115 8. Ct. at
2126 (Stevens, J., dissenting); Metro Broadcasting, 497 U.S. at 605 (O’ Cpnnor, J., dlssentmg)

® See Croson, 488 U.S at 492 (plurulity opinion) ("It is beyond dispute that any public eatity, state or
federal, bas & compelling interest in assuring that public dollars, drawn from the tax contributions of all citizens,.
‘do not serve to finance the evil of private prejudice.”); see also Metro Broadcasting, 497 U.S. at 563-64; .
Fullilove, 448 U.S at 473-76 (plurality opinion).

" See Adarand, 115 S. Ct. at 2117 (Congress may adopt affirmative action to remedy “both the pmcnce
and the lmgenng effects of discrimination”). Accord jd. at 2135 (Souter, J., dissenting) (government may act to
redress effects of discrimination *that would otherwise persist and skew the operation of pubhc systems even in
the absence of current intent to pracnce any dzscmmmnon') S

' Croson, 488 U.S. at 490, 504; Fullilove, 448 U.S. at 502-03 (Pou?ell, J., concurring). -

- -
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area is beyond the scope of this memorandum.? .The theme that emanates from this record

o Congfessioml hearings on the subject-from 1980 to the present include the following: The Small

usiness Administration’s B(a) Minority Business Development Program: Hearjn Before the Senate m. on
Small Business, 104th Cong., 1st Sess. (1995); Discrimination in Surety Bonding: Hearing Before the .
ubcomm. on Minority Enterprise, Finance and Urban Development of the House Comm. on Small Business,

103d Cong., st Sess. (1993); Department of Defense: Federal Programs to Promote Minority Business
‘Development: Hearing Before the Subcomm. op Minority Enterprise, Finance and Urban Development of the
House Comm. on Small Business, 103d Cong., 1st Sess. (1993); SBA’s Minority Business Development
Erogram Hearmg Before the House Comm. on Small Busmeg, 103d Cong., 1st Sess. (1993); Egoble@

efore the Subcomm. on Commerce, Consumer and Moneta Affaxrs of e House Comm on Govcmment
" Qperations, 103d Cong., 1st Sess. (1993); Fiscal Economic and Social Crises Confronting American
Hearings Before the Senate Comm. on B_a_g__k;gg, Housing and Urban Affairs, 102d Cong.; 2d Sess. (1992),
mall Disadvantaged Business Issues: Hearing Before the Investigations Subcomm. of the House Comm. o
Armed Services, 102d Cong., 1st Sess. (1991); Federal Minority Business Programs: Hearing Before the
House Comm. on Small Business, 102d Cong., 1st Sess. (1991); To Amend the Civil Rights Act of 1964: '
Permitting Minority Set-Asides: Hearing Before the Senate Comm. on Governmental Affairs, 101st Cong., 2d
Sess.. (1990); City of Richmond v. J.A. Croson: Impact and R nse: Hearing Before the Subcomm. on
- Urban and Minority-Owned Business Development of the Senate Comm. of Small Business, 101st Cong., 2d
Sess. (1990); Minority Business Set-Aside Programs: Hearing Before the House Comm. on the Judiciary, 101st
Cong., 1st Sess. (1990); Minority Construction Contracting: Hearing Before the Subcomm. on SBA, the
General Economy and Minority Enterprise Development of the House Comm. on Small Business, 101st Cong.,
1st Sess. (1989); Surety Bonds and Minority Contractors: . Heari'ng Before the Subcommn. on Commerce,
Consumer Protection and Commtmveness of the House Comm op Energy and Commerce, 100th Cong 2d
Sess. (1988);
gefore the Subcomm. on Civil and Consurunonal Rights of the House Comm. on the Judiciary, 100t.h Cong., 2d
Sess. (1988); leadvantaged Business Set-Asides in Trangmriat;on Construction Projects: Hearings Before the

Subcomm on Procurement. Innovation and Minorit nte rise Develo ment of the House Comm. on Smal

" Business, 100th Cong., 2d Sess. (1988); Barriers 1] Minority Participation in Federally Funded Highwa
rojects: Hearings Before a . of the House . on Gov nt rations, 100th Cong., 2d
Sess. (1988); The Small Business Competitive Demonstrati ram Act of 1988: Hearings on $. 1559

" Before the Sepate Comm. on Small Business, 100th Cong., 2d Sess. (1988); Small Business Problems:
Hearings Before the House Comm. on Small Business, 100th Cong., 1st Sess. (1987); Minority Business

- Development Act: Hearing Before the Subcomm. on Procurement, Innovation and Minority Enterprise

Development of the House Comm. on Small Business, 100th Cong., 1st Sess. (1987); A RBill to Reform the"

Capital Ownership Development Program: Hearings on H.R. 1807 Before the Subcomm. on Procurement,

Innovation and Minority Enterprise Development of the House Comm..on Small Busmess, 100th Cong., 1st

Sess. (1987) o) Present and Examme lhe Result of a Surve o) the Graduates of the Small Business

ﬁggll Business, 100th Cong., 1st Sess. (1987); Minority Enterprise and General Small Business Problems:
earings Before . on SBA and SBIC Authorit inority Enterprise and General Small Business

Egoblems of the Senate &mm on Small Business, 99th Cong., 2d Se.ss (1985) The State of Hi ggamc Small
BIC

General Small Bus;ness Elob!ems of the House ngm on Small Business, 99211 Cong., 1st Sess. (1985);

Federal Contracting Opportunities for Minority and Women-Owned Businesses: An Examination of the 8(d)
ubcontractm Program: Hearm s Before the Senat Comm, on Sma usmess 98th Cong., 1st Sess. (1983);
m. O

earj efore the Senate Co
Small Business, 97th Cong., 2d' Sess. (1982); Small Business and tbe Federal Procurement System: Hearings
' (continued...)



is uneoutvocal Congress has adopted race—conscrous remedtal measures in procurement
drrectly in response to its ﬁndlngs that - wrdespread drscnmmatron especrally in access to
f'manc1al credit, has been an 1rnped1ment to the -ability of mtnortty—owned business to have an
equal chance at developmg in our economy 13 Furthermore Congress has recogmzed that
expandrng opportunmes for rnmonty-owned busmesses in government procurement helps to

~ bring mto mainstream public contracnng networks firms that otherwrse would be excluded as
a result of dxscrxmtnatory barriers. In hght of Congress expansrve remedxal charter itisa
fundamental principle that courts must accord a significant degree of deference to those
findings and the attendant Judgment of the Congress that remedial»measures in government

o

‘procurement.are warranted.™ ; '
o |
i
~ The relevant congressional findings encompass a broadjrange of problems confronting
minority-owned businesses. They include "deficiencies in working capital, inability to meet
bonding requirements, disabilities caused by an inadequate ‘tra;ck- record,’ lack of awareness
- of bidding opportunities, unfamiliarity with bidding procedures, pre-selection before the

i
!

*{--continued )

Before the Subcomm on General Ovemght of the House Comm. on Small Busrgess, 9Tth Cong Ist Sess.

(1981); inorit ess ecade of the 1980's (Part 1): ' Hea efore the House Co
~ on Small Busmess, 97th Cong.. 1st Sess. (1981); Small Business and the Federal Procurement System: .
earings Be e Subcomm.. op General Oversight of the House Comm. on Small Business, 97th Cong., 1st
Sess. (1981); To Amend the Small Business Act to Extend the Current SBA 8(a) Pilot Program: Hearings on
R 5612 Before the Senate Select . on Small Business, 96th Cong 2d Sess. (1980).

Afﬁrmatave Actrog Revrew E_epgn to the President 55 (1995)
!

- 1 See Croson, 488 U.S. at 488-90 (plumhty oprmon) ulhlove 448 U.S. at 472-73 (plurahty opinion); id.
at 508-10 (Powell, J., concurring); see also Metro Broadcasting, 497 U.S. lat 563; jd. at 605-07 (O'Coanor, J.,
dissenting). This principle was not disturbed by the Supreme Court’s rulufg in Adarand; thus, it continues to
have force, even under strict scrutiny. See-Ada , 115 S. Ct. at 2114; id. at 2126 (Stevens I, dtssentmg),
id. at 2133 (Souter, J., drssentmg) ’ ‘

|
:




formal advertising ‘proccsé, and the exercise of discretion by government procurement

officers to disfavor minority businesses. "

For example, in a'report that led to the legislarion that created what has become
known as the "8(a)" program at the Small Busmess Admlmstratlon 16 and that established
goa]s for partrc:lpanon in procurement at each federal agency by firms owned and controlled
by socially and economically disadvantaged individuals (SDB’s),"” a congrcssional
) committée found that the difficulties facing minori‘rypwncd b‘usinesses Wore "not the result of
random clrance." Rather, the committee stated, "past disorimidatory systems have resulted in
present economic inequities'."“ In connection with the same legislation, 'another committee
~ concluded that a pattern of discrimination "continues to deprive racial and ethnic minorities

w19

. of the opportumty to pammpate fully in the free enterpnse system Eventually,
when it adopted the 8(a) leglslanon Congress found that minorities "have suffered the effects
-~ of dlscnmmatory practices or similar invidious circumstances over which they have no

control,” and that "it is in the national interest to expeditiously ameliorate” the effects of this -

' Fullilove, 448 U.S. at 467 (plurality opinion).

' That program targets federal procurement oppomxniti&s for small firms owned and controlled b}f
individuals who are socially and ecopomically disadvantaged. See 15 U.S.C. § 637(a). Members of certain
minority groups are presumed to be socnally disidvantaged. 13 C.F.R. Pt 124. '

1715 U.S.C. § 644(g). |

% H.R. Rep. No. 468, 94th Cong., 1st Sess. 2 (1975).

%S. Rep. No 1070, 95th Cong 2d Sess. 14 (1978). SeealsoHR Rep. No 949 95th Cong 2d Sess.
(1978). 4
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discrimination through increased oppbrtimities for minorities in; government procurement.”
When revamping the 8(a) program in the late 1980s, Congress again found that
"discrimination and the present effects of paSt discrimination” r:ontinued to hinder minority

business development. Congress concluded that the program required bolstering so that it

would better "redress the effects of discrimination on entrepreéleurial endeavors. "%

i
|

In the same vein are congressmnal findings that underpm legislation that sets agency-

specxﬂc goals for parncxanOn by dxsadvantaged businesses -- 1nclud1ng mlnonty-owned firms

® Pub. L. No. 95-507, § 201, 92 Stat. 1757, 1760 (1978). See 124 Cong. Rec. 35,204 (1978) (statement -
of Sen. Weicker) (commenting on the introduction of the conference report on the 8(a) legislation and observing
that the report recognizes the existence of a "pattern of social and economic discrimination that continues to
deprive racial and ethnic minorities of the opportunity to participate fully in the free enterprise system®). In the -
same year it passed the 8(a) legislation, Congress considered an additional bill that sought to target federal
assistance to minority-owned firms. In introducing that measure, Senator Dole remarked that "minority
businessmen can compete equally when given equal opportunity. One of the most important steps this country
can take to insure equal opportunity for its hispanic, black and other mmonty citizens is to involve them in the
mainstream of our free enterprise system.” 124 Cong. Rec. 7681 (1978)

2 H.R. Rep. No. 460, 100th Cong., lst Sess. 16, 18 (1987). See 133 Cong. Rec. 37,814 (1987) (statement
of Sea. Bumpers) (discussing proposed revisions to 8(a) program and oommentmg that minorities “continue to
* face discrimination in access to credit and markets”); jd. at 33,320 (statement of Rep. Conte) (dlscussmg

proposed revisions to 8(a) program and commentmg that effects of discrimination continued to be felt, and that
8(a) amendments were needed to "create a workable mechanism to finally redress past discriminatory
practices”). See generally S. Rep. No. 394, 100th Cong., 2d Sess. (1988); The Small Business Competitiveness
Demonstration Program Act of 1988: Hearings on S. 1559 Before the Senate Comm. on Small Business, 100th
Cong., 2d Sess. (1988); Small Business Problems: Hearings Before the House Comm. on Small Business,
100th Cong., 1st Sess. (1987); Minority Business Development Act: Hearing Before the Subcomm. on
Procurement, Innovation and Minority Enterprise Development of the House Comm. on Small Business, 100th
Cong., Ist Sess..(1987); A Bill to Reform the Capital Ownership Development Program: Hearings on H.R.
1807 Before the Subcomm. on Procurement, Innovation and Minority Entét_'prise Development of the House
Comm. on Small Business, 100th Cong., 1st Sess. (1987); To Present and Examine the Result of a Survey of
the Graduates of the Small Business Administration Section 8(a) Minority Business Development Program:»
Hearings Before the Senate Small Business Comm., 100th Cong., 1st Sess. (1987); Minority Enterprise and
General Small Business Problems: Heanngs Before the Subcomm. on SBA and SBIC Authority, Minority

nterprise and General Small Business Proble e Senate . on Small Business, 99th Cong., 2d Sess.
(1986); The State of Hispanic Small Busjness | ica: Hearings Beforé the Subcomm. on SBA and SBIC

Authority, Minority Enterprise and General Small Busmess Problems of tbe House Comm. on Small Business,
99th Cong., 1st Sess. (1985)
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- - in procurement and grant‘prvogran‘ls} administered bj those agencies. For instance, in
recommending the continued use of such goals as part of programs through which the
Department of Tfansportaﬁon proQides funds to state and local govemments’ for use in
| highway and transit projects, a coﬁgrcssioné] committe observed that it had considered
extensive testimony and evidence, and determined that this action was "necessary to rcmedy'
the discrimination faccdiby socially and economically disadvantaged ’persons attempting to
compete in- the highway industry and mass transit construction industry."#

Congress has also established goals for SDB participatién in procurement at tﬁc
Defense Department, and authorized that agéncy to use specific forms of remedié.l measures

to achieve the goals.? The Defense Department program too is predicated on findings that

Z 8. Rep. No. 4, 100th Cong., 1st Sess. 11 (1987). The DoT goals were initially established in the Surface
Transportation Assistance Act of 1982, Pub. L. No. 97-424, § 105(f), 96 Stat. 2097 (1982). They were
continued in the Surface Transportation and Uniform Relocation Assistance Act of 1987 ("STURAA"), Pub. L.
No. 100-17, § 106(c)(1), 101 Stat. 132, 145(1987). -Congress held further hearings on the subject after
passage of STURAA. See Minority Construction Contracting: Hearing Before the Subcomm. on SBA, the
General Economy and Minonty Enterprise Development of the House Comm. on Small Business, 101st Cong.,
1st Sess. (1989); Disadvantaged Business Set-Asides in Transportation Construction Projects: rings Before
the Subcomm. on Procurement, Innovation and Minority Enterprise Development of the House Comm. on Small
Business, 100th Cong., 2d Sess. (1988); Barniers to Full Minority Participation in Federally Funded Hi
Constructio ojects: Hearing Before 8 Subcomm. of the House . on Govermment rations, 100th
Cong., 2d Sess. (1988). Congress subsequently reauthorized the goals in the Intermodal Surface Transportation
Efficiency Act of 1991, Pub. L. No. 102-240, § 1003(b), 105 Stat. 1914, 1919 (1991). See 137 Cong. Rec.
$7571 (June 12, 1991) (statement of Sen. Simpson) (expressing support for continuation of disadvantaged
business program at Transportation Department).

Congress has established comparable initiatives to encourage disadvantaged business participation in
grant programs administered by the Eavironmental Protection Agency (EPA). For example, recipients of grants
awarded by EPA under the Clean Air Act are required to set disadvantaged business goals. See 42 U.5.C. §
7601. note; see also 42 U.S5.C. § 4370d (establishing an SDB goal for recipients of EPA funds used in support
of certain eavironmental-related projects); H.R. Rep. No. 226, 102 Cong., st Sess. 48 (1991).

310 U.S.C. § 2323,
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opportunities for 'minority-owned busine§ses had been impaireéd.” More lfundamental_ly, in
establishing the program, Congress recognized that fostering ci:onnjacting opportunities for
minority-owned businesses at the Défensc Department is qmcial, because that agency alone
typically'accounts f;)r more than, two-thirds of the federal govémment’s procurement
‘activities. 'I‘he;'efore, affirmative action efforts at the Defensé Depaﬁrpem enable minority-
owned business& to demonstrate their capabilities to conuacting officers at that important
procuring agency and to the vast number of nonminority ﬁrms that provide goods and

| services to the Pentagon. In turn, minority-owned busineSses,E can begin to break into the

contracting networks from which they typically have been excluded.

|
Opportunities for minority-owned businesses to participate in Defense Department

procurement increased following the introduction of the affirmative action program there in
the late 1980s. However, the effects of discrimination were still felt in federal procurement
generallyr. Based on information it obtained through a 1993 hearing, a cbngressional

committee reported the following year that this "lack of opportunity results primarily from

+
i

¥ See H.R. Rep. No. 332, 99th Cong., 1st Sess. 139-40 (1985) (if disadvantaged firms had been able
partncnpate in the ‘early’ development of major Defense systems, they would bave had an opportunity to gam
the expertise required to bid on such contracts®); see also H.R. Rep. No. 450, 99th Cong., 1st Sess: 179
(1985); 131 Cong. Rec. 17,445-17,448 (1985) H.R. Rep. No. 1086, 98th Cong., 2d Sess.100-01 (1984).

B See 131 Cong. Rec. 17, 44? (1985) {statement .of Rep Conyers) (afﬁrmatwe action needed to break down
*buddy-buddy contracting® at the Defense Department, *which has the largest procurement program in the
Federal Government"); id. (statement of Rep. Schroeder) (an "old boy's club” in Defense Department
contracting excludes many minorities from business opportunities); see also Department of Defense: Federal
Programs to Promote Minority Business Development: Hearing Before the Subcomm. on Minority Enterprise,

Finance and Urban Development of the House Comm. on Small Business, 103d Cong., 1st Sess. 49 (1993)
- (statement of Rep. Roybal-Allard) ("Old attitudes and old habits die hard. . . . Defense contracting has,

traditionally, been a closed shop. Only s select few need apply. Since the passage of the minority contracting
opportunity law, some progress has been made."); H.R. Rep. No. 1086, 98th Cong., 2d Sess. 100-101 (1984)
(low level of participation by disadvantaged firms in Defense Department contmtmg indicated & need to expand
procurement opportunities at that agency for such firms).

- 12 -
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discriminatory 6r écoﬂénﬁc conditions, "'and~ thaf "impfo?ing access to government contracts
and procﬁrehent éffers a skigniﬁ'ca.nt opportunity fof business cheloﬁmé’nt in many ihdustry
sectors.”® In the Federal Acf;uisition Stfeamlininé‘Act of 1994, Congress,.sa{w'ﬁt to make
availabie to all agencies the rémedigl tools that préi'iquély had been granted to the Defense |
Department, in order to “improv[e] access to contracting opportunities for . . . minority-

owned small businesses."?

Through iis reéixr_n'hg gsséssmer;ts of the implications of discrimination against
minority-businésses, Congress has concluded ihét, standmg alone,. legislation thai~simp1§
;Qrospribes racial'dis;rimination is an inadequate remédy. Congress al#o hasvattempted to |
redress the probléms facip'g minority busiﬁe#seé' through race-neutral aSsistance to all small
businesses.? Coﬁgress has determinéd, however, that those remedies, by themselves, are

"ineffectual in eradicating the effects of past discrimination,"* and that race-conscious

% H.R. Rep. No. 870, 103d Cong., 2nd Sess. 5 (1994).
7 140 Cong. Rec. H9242 (Sept. 20, 1994) (statement of Rep. Dellums).

¥ Beginning with the Small Business Act of 1953, Congress has authorized numerous programs to "aid,
counsel, assist, and protect . . . the interests of small-business concerns” and "insure that a fair proportion of
the total purchasw and contracts for supplies and services for the government be placed with small-business
enterprises.” Pub. L. No. 163, § 202, 67 Stat. 232 (1953). After recognizing in the 1960s the specific
. problems fncmg minority owned businesses, Congress attempted to address them through race-neutral measures.
For example, in 1971, Congress amended the Small Business Investment Act to create a surety bond guarantee
program to assist small businesses that have trouble obtaining traditional bonding. In 1972, Congress created a
new class of small business investment companies to provide debt and equity capital to small businesses owned
" by socially and economically disadvantaged individuals. And over the years, Congress has contmuously
reviewed and strengthened programs to assist all small businesses through the Small Business Act. See e.g.
Pub. L. No. 93-386, 88 Stat. 742 (1974). Pub. L No 94 305, 90 Stat. 663 (1976); Pub, L. No. 95-89, 91
Stat. 553 (1977) .

'® Croson, 488 U. S at 550 (Marshall, J., dsssentmg) Accord Eulhlove, 448 U.S. at 467 (plurahty

oiamlon), id. at 511 (Powell, J., concumng), see also C;ty of Richmond v. J.A. Croson Impact and Response:
(contmued 2)
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measures are a necessary supplement to race-neutral ones 0 l:mally; based on its

' understandmg of what happens at the state and local level when use of affirmative action is
_severely curtailed or suspended outnght Congress has ‘concluded that minority’ parttmpatton
in government procurement tends to fall dramathally in the absence of at least some kind of
remedtal measures, the result of wh1ch is to perpetuate the dtscnmmatory bamers that have

) kept mmortttes out of the mainstream of public contracnng

The foregoing is just a sampling from the legislative rt;act')rd of congressionally-
o er ; : B . V
. ) . H .
authorized afﬁnnative action in .governrnent procurement. "I‘h‘e rernalnder of the :

vmemorandum surveys evxdence from other sources regardtng the 1mpact of discrimination on

. 'the abtltty ot” mmonty—owned busmesses to compete equally m contractmg markets This

l
evidence confirms Congress’ determmanon that race—conscious remedial action is needed to

correct that problem.

8 contmuea) '
Hearing Before the Subcomm. on Urban and Mtnontx -Owned Business Development of the Senate Comm. on
Small Business, 101st Cong., 2d Sess 48 (1990) (statement of Ray Marshall), H.R. Rep. No. 468, 94th Cong.,
1st Sess. 32 (1975). N

*® 1t bears emphasmng that nce-neutrnl programs for small busmess& are important and necessary

componeats of an overall congressional strategy-to enhance opportunity for small businesses owned by
minorities. For example, Congress bas authorized contracting set asides for small businesses geaerally ~
minority and nonminority alike - as well as a host of bonding, lendmg, and technical assistance programs that
nreOpentoallsmallbusmesses SeelSUSC§63IgLSQ :

3 The Meaning and Significance for Minority Businesses of the Supreme Court Decision in the City of
Richmond v. J.A. Croson Co.: Hearing Before the Legislation and National Security Subcomm. of the House
Comm. on Government Operations, 101st Ccng 2d Sess. 57, 62-90 (1990); City of Richmond v. J.A. Croson:

act and Response: Hearing Before the Subcomm. on Urban and Minority-Owned Business Development of
the Senate Comm. on Small Business, 101st Cong., 2d Sess. 39-44 (1990) (statement of Andrew Brimmer)

1
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Developing a business that can successfully compete for government contracts

| | depénds on many factors. To begin with, technical or professional experience,‘which is
typically attained through employment and trade union opportunities, ‘is an important

. prerequisitc to establishihg any*busih‘ess. Second, obtaining financing is necessary to the
formation of most businesses. The inability to secure the twin building blocks of experience
and financing may prevent a business from ever getting off the ground. Some individuals
overcome these initial obstacles and are able to form businesses. However, they
subsequently may be shut out'.from important con;racting and supplier networks, wﬁich can
hinder their ability to éompete' effectively for contract opportunities. And further barriers
may be encountered when a Vbusinless tries to secure bonding and purchase supplies for

projects -- critical requirements for many major government contracts.

While almost all new or small businesse§ find it difficult to overcome these barriers
and become successful, these problems are substantially greater for minority-owned
businesses. Empirical studies and reports issued by congressional committees, executive
| vbranch‘ commissions, academic researchers, and state and local govemmehts document the
widesprg:ad and systematic impact of discrimination on the ability of minorities to carry out
each of the steps that are reqﬁired for partiéipatioh in government contracting. This evidence

of discrimination can be grouped into two categories:

- 15 -



(i) evidence showing that discrimination works to pre¢1ude minorities from obtaining .
the experience and capital needed to form and devélop a business, which encompasses
discrimination by trade unions and employers and discrimination by lenders;

i
(ii) evidence showing that diécriminatory barriers deprive existing minority firms of
full and fair contracting opportunities, which encompakses discrimination by private

" sector customers and prime contractors, discrimin"atior@ by business networks, and

discrimihatién by suppliers and bonding providers.
The following provides an overview of both categories of evidence.
- A. Effects of Discrimination on the Formation and Development of Minority Businesses

: A primary objective of affirmative action in procuremént is to encourage and support
the formation and develdpment of minorit);-owned firms as ajremedy to the "racism and
“othe‘rj b@ers to ﬁe frée enterprise system that have placed a heavier burden on the
.development and maturity of minority businesses."* That thése efforts are ﬁecessary is
evident from the recent findings by the U.S. Commission on 'Minprity Business
Development, z;ippointed by V,'Pres'ident Bgsh. Thé Commission amassed a large amount of
evidence démonstrating the énarginal‘ positioh that mincrity-o&hed businesse;s hold in our

society:

% Small and Minority Business in the Decade of the 1980°s (Part 1): | Hearings Before the House Comm. on ‘
Small Business, 97th Cong., 1st Sess. 4 (1981). See also H.R. Rep. No. 870, 103d Cong., 2d Sess. 5 (19%4).
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* Minorities make hp more than 20 percent of the population; yet, minority-
owned businesses are only 9 percent of all U.S. businesses and receive less

than 4 percent of all business receipts.*

o Minority firms have, on avei‘age, gross receipts that are only 34% of that of

nonminority firms, >

° The average payroll for minority firms with employees is less than half that of

nonminority firms with employees.*

President Bush’s Commission hndertook an extensive analysis of the barriers that face
minority-owned business formation and development. It concluded that "minorities are ﬁot
underrepresented in business because of choice or chance. Discrimination and benign neglect
is the reason why our economy has been denied access to this vital resource."* Further
evidénce of the effect of discrimination on minority business development is revealed in

recent studies showing that minorities are significantly less likely than whites to form their

¥ United States Commission on Minority Business Development, Final Report 2-6 (1992). These statistics
are based on 1987 census data, the most recent full data available regarding the status of minority-owned
businesses. Preliminary reports from 1992 census data reveal that the status of minority firms has not
significantly improved. For instance, African Americans are 12 percent of the population but, in 1992, owned
only 3.6% of all businesses (up from 3.1% in 1987) and received just 1 percent of all U.S. business receipts
(which is the same level as in 1987).

“]d. at 3.
¥ 1d. at 4.
% ]d. at 60..
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own business -- even after controlling for income level, wealth, education level, work
experience, age and marital status.” These findings strongly indicate that minorities "face

_ barriers to business entry that nonminorities do not face."® |

Since the inception of federal afﬁrmatiVe actioh iﬁitiafives in procurement, policy
makers havé recognized that there are two principal barriers to the fomiation and
developmeni of minority-owned businesses: limited technical experience and limited financial
resources. President Nixon's Advisory Council on Minorityjﬁusiness Enterprise identified
these barriers in 1973 -whgn it reported that "a characteristic Elack of ﬁn:;mcial and managerial
resources has impai;"éd ax;y willingness to undertake enterprise and its inherent risk."%

Two decades later, a congressional committee found that mir}xorities continue to have "fewer
opponunitié to develop business skiiis and attitudes, to ob@n necessary resources, and to
gain eiperiencc, which is necessary for the success of small businesses in a competitive

environment."* Discrimination in two sectors of the national economy accounts, at least in

part, for the diminished opportunity: discrimination by trade unions and employers, which
| |

¥ See Division of Minority and Women's Business Development, Opportunity Denied: A Study of Racial

and Sexual Discrimination Related to Government Contracting in New York State, Appendix D, 53-75 (1992)
(finding that minorities in New York were 20% less likely to enter self-employment than similarly situated

whites); Timothy Bates, Se]f-cmp_loyment Entry Across Industry Groups, Journal of Business Venturing, Vol.
10, at 143-56 (1995).

l

' Timothy Bates, Self-employment Entry Across Industry Groups, Jc;umal of Business Veatuning, Vol. 10,
149 (1995). »

¥ Samuel Doctors & Anne Huff Minority Enterprise and the Eres;dent s Counc;l 4-6 (1973) (quoted in
Tuchfnrber et al., City of Cincinnati: Croson Studv 150 (1992)). '

“ H.R. Rep. No. 870, 103d Cong., 2d Sess. 5 (1994).
P £
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has prevented minorities from ga'men'ﬁg'crucial technicai skills; and discrimination by

lenders, which has prevented minorities from gﬁmén’ng needed capital.

President Nixon’s Advisory Council on Minon'fy Business Enterpn'se determined that
"the lack of opportunity to participate in manageﬁal technical training has séyerely'restricted
the supply of [minority] entrepreneurs, managers and technicians.*' A history of

_discn'minatibn by unions and employers helps to explain this unfortunate phenomenon.

Prior to the civ‘il" h‘gh_ts accomplishments of the 1960s, labor unions and emplbyers
were virtually free to practice overt racial discrimination. Minorities were segregated into
inenial,‘low wage positions, léaving nd minority managers or white collar workers in most
sectors of our economy. Tradev unibns, which controlled training and jc_)p placement in many

- skilled trades, commonly ba‘ned‘ minorities from membership. As a result, "’Whole industries
ahd categories of employment were, in effect, all-white, all-male."* 'fhese practices left

minorities unable to gain the experience needed to operate all but the smallest businesses,

4' Samuel Doclors & Anne Huff, Minority Enter_‘pnse and the President’s Council 4-6 (1973) (quoted in
Tuchfarber et al., City of Cincinnati: Croson Study 150 (1992)).

© Affirmative Action Review: Report to the President 7 (1995).
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pﬁmariiy consisting of smal_l *mom and pop” stores with no employees, minimal revenue,

located in segregated neighborhoods, and serving an exclusi\fely minority clientele.®

Discrimination by unions hes been recognized as a méxjo'r factor in preventing
minorities from obtaining employment opportunities in the skllled trades. Title VII of the
Civil Rights Act of 1964 (prohnbltmg employment dlscnmmatwn) was passed in part in
‘response to Congress’s desire to halt "the persistent problems of saelal and rehglous
discrimination or segregation ... by labor unions and profess:ional, business, and trade
assoc':iations.'“: Even after Title vil svent on the books, thever, unions precluded
minorities from. ntembership threugh a host of discriminator)“/ policies, includittg the use of
"tests and admissions criteria whieh [have] no telation to on-;t}te-job skills and which [have] a
differenti;tl impact” on minorities;* discriminating in the application of admission

criteria;* and imposing admission conditions, such as requiring that new members have a

“ See, .8, Joseph Pterce Negro Business and Business Education (1947). Andrew Brimmer, The
Economic Potential of Black Capitalism, Public Policy Vol. 19, No. 2, at 289-308 (1971); Kent Gilbreath, Red
~ Capitalism: An Ax_talysns of the Navajo Economy (1973). '

“'S. Rep. No. 872, 88th Cong., 1st Sess. 1 (1964). See, e.g., Brimmer & Marshall, Public Policy and
Promotion of Minority Economic Development: City of Atlanta and Fulton County, Georgia, Pt. VII, 11-17
(1990) (in 1963, minorities were prohibited from joining Atlanta unions representing plumbers, electricians, -
steel workers and bricklayers); TEM Associates, Minority/Women Business Study: Revised Final Report,
Phase ], Volume ] 3-13 ("In 1963, not one of the 1,000 persons in apprenticeship training in Dade County was .
Black, and the Miami Sheet Metal Workers local, like most other trade umons, was all whne ).

- 4 United States v. Iron Workers Local 86, 443 F.2d 544, 548 (9th Clr ) cert. denied, 404 U.S. 984 (1971).

See also Hameed v. International Ass'n of Bndge, Structural & Ornamental Iron Workers, 637 F.2d 506 (8th
Cir. 1980) (selection criteria, including aptitude test, and the reqmrement of a high school diploma as a
condition of eligibility were discriminatory).

“ United States v. !ron Workers Local 86, 443 F.2d 544, 548 (9th Cir.) (differential application and
admissions requirements between whites and blacks .Spurious reasons glven for rejections of blacks), cert.
denied, 404 U.S. 984 (1971); Sims v. Sheet Metal Workers Int'] Ass’n, 489 F.2d 1023 (6th Cir. 1973) (umon
waived requirements for white applicants).
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family relationship with an existing member, that locked minorities out of membership
opportunities.”” As a result, unions remained virtually all-white for some time after the

enactment of Title VII:

e ' In 1965, the President’s Commission on Equal Opportunity found that out of -
3,969 persons selected for skilled trade union apprentxceshxps in 30 southemn -

cities, only 26 were black @

J In 1967, blacks made up less than 1 percent of the nation's mechanical union
members (i.e. sheet metal workers, boilermakers, plumbers, electricians,

ironworkers and elevator constructors).*’ -

. . In 1969, only 1.6 perccnt of Philadelphia construction union members were

minorities.

4T United States v. United Bhd. qf Carpenters and Joiners of America, 457 F.2d 210, 215 (7th Cir.) cent.
denied, 409 U.S. 851 (1972) (family relation requirement excluded minorities from Carpenters trade); United

States v. Interpational Ass'n of Bridge, Structurs] and Ornamental Iron Workers, 438 F.2d 679, 683 (7th Cir.)
(requiring family relationships between new and existing members “effectively precluded non-white

membership”) cert. denied, 404 U.S. 830 (1971); Asbestos Workers, Local 53 v. Vogler, 407 F.2d 1047 (5th
Cir. 1969) (rule restricting membership to sons or close relatives of current members perpetuated the effect of
past exclusion of minorities).

“ Jayhes Associstes, Minority and Women's Participation jn the New Haven Construction Industry: A
Report to the City of New Haven 24 (1989) (citing findings of President’s Commission on Equal Opportunity).

# Steve Askin & Edmund Newton, Blood, Sweat and Steel, Black Enterprise, Vol. 14, at 42 (1984).
» P

¥ Department of Labor Memorandum from Arthur Fletcher to All Agency Heads (196§)'(cited in '
Affirmative Action Review: Report to the President 11 (1995)) (introdicing the "Philadelphia Plan" requiring

the use of affirmative action goals and timetables in construction, Secretary Fletcher noted that "equal
employment opportunity in these trades in the Philadelphia area is still far from a reality . . . . We find,
therefore, that special measures are required to provide equal opportunity in these seven trades ).
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i

AEv,ven wﬁen minorities were admitted to unions, discriminator’y hiring pracﬁces and

seniorify systems often were use;:i to foreclose job opportunifties to them.*' . These actions‘ '

A . s co '
were the subject of numerous civil rights suits, ieading the §upreme Court to declare in 1979
that "judicial findings of eiclusion from crafts on racial gro{:nds are so numerous as to make
such exclusion a proper subject for judicial notice. " Weli’ into the 1980s, ‘ceurts,
committees of Congrees, and edministréﬁve Aagencies con;inﬁed to identify the "inability of
many minority workers to obtain jobs" through unions because of "slavish adherence to

traditional preference practices [and] also from overt discrimination." .

~ The discriminatory conduct that was the subject of th:e Supreme Court’s decision in
28, Sheet Metal Workers v * is 1llustrat1ve of the pattern of racial exclusion

by trade unions and its consequences for mmormes The umon local operated an

%! See Pennsylvania v. Operating Eng’rs, Local 542, 469 F. Supp. 329, 339 (E.D. Pa 1978) {unions held

hable for mxal dascnmmatmn in emplcyee referral proeedures md pmuc&), Waldmger & Bailey, The

f Race: Racial Confli , Politics and
_Society, Vol. 19, No. 3, at 299 (1991) ("Despite rules and forma! procedures, informal relahonshxps still
dominate the union sector's employment processes.*); Edmund Newton, ‘Steel, The Union Fiefdom, Black
Enterprise, Vol. 14, at 46 (1984) (discrimination in operation of hiring halls "operated as impenetrable barriers”
to minority job seekers). See generally Barbara Lindeman Schlei & Paul Grossman, Employment
Discrimination Law 619-28 (1983). .

* United Steelworkers of Am. v. Weber, 443 U.S. 193, 198 n. 1 (1979).
% Taylor v. United States Dept. of Labor, 552 F. Supp. 728, 734 (E.D. Pa. 1982). See Minority Business

Participation in Department of Transportation Projects: Hearing Before a Subcomm. of the House Comm. on
Government Operations, 99th Cong., 1st Sess. 201 (1985) (testimony of James Haughton) (minority contractors
continue to "suffer{] heavily because they have been victims to that discrimination as practiced by the unions");
Division of Minority and Women's Business Development, Opportunity Denied!: A Study of Racial and Sexual
Discrimination Related to Government Contracting in New York State 41 (1992) (*At least seven reports were
issued by federal, state and city commissions and agencies between 1963 and 1982 documenting the pattern of
racial exclusion from New York's skilled trade unions by constitution and by-law provisions, member

. sponsorships rules, subjective interview tests and other techmques as well as the complicity of constructnon ‘

~ contractors and the acquiescence of govemment sgencies in those pnctxees ')

% 478 U.S. 421 (1986)
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apprenticeship training program designed to teach sheét meté] skills. Apprentices enrolled in
the program received class-room training., as well ﬁ,oﬁ-the-job work experience. As the
Supreme Court described‘it, su§cessful completidn of the program was-the principal means of
attaining union mémbership. But by exéluding minorities from the apprenticeship program
through "pervasive and egregious discrimination,"** the Iocai effectively excluded minorities:
from the union for decades. Such exclusion continued notwithstanding the passag»e‘of Title
VII and a series of administrative and judicial findings in the 60s and 70s that the local had
engaged in blatant discrimination in shutting minorities out of the program. Indeed, even

\ ’into. the 80s, the local pérsisted in violgting court orders to open up the program to

minorities.

More recently, a Yale University economist prepared a report documenting the
histoﬁ of discrimination by New Haven unions that "conﬁrms the nationwide pattern of
discrimination.”” Prior to the passage of thé Civil Rigﬁts Act of .1964, New Havén’s
unions prohibited minoﬁty me?nbership{and minority workers were almost completeiy
segregate;i into jobs that whites would not take because they required working under
conditions of extreme heat or discomfort.® After passage of the Civil Rights Act, -

minorities were prevented from entering unions by a rule requiring that at least three current

3 Id. at 476.
% ]d. at 433-34.

7 Jaynes Associates, Minority and Women’s Participation in_the New Haven Construction Industry: A

‘Report to the City of New Haven 25-26 (1989).
% Id. at 26-27. B
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members sponsor the application of any new member.”® Alihough the policy was race-
neutral on itS face,."it was almost irpposﬁible to find three members who would nominate a
mmonty [and] stahd up for him in a closed'ineeting when oither members would undoubtediy
attack thp candidate and his sponsors."® This and other di§criminatory.policies prevented

all but five African Americ#ns from joining the 1,216 whitrl, mémbers of the highest paid
skiued_&ade unions in 1967, énd throughout the mid-70s, u}xipns and apprenticeship
programs_ remained virtually all-white.* Tﬁe repor't.conclucljied that the history of "blocked

access to the skilled trades is the most important explanatioh of the low numbers of minority

and women construction contractors today. "¢

% 1d. at 28.

©1d. at28.

6! I_d_.‘at 33; New Haven Board of Aldermen, Minority and Women Business Participation in the New
Haven Construction Industry: Committee Report 7 (1990). ‘

€ Jaynes Associates, Minority and Women's Participation in the New Haven Construction Indust
Report to the City of New Haven 34 (1989). Comparable conclusions about the impact of trade union
discrimination have been reached in studies from other jurisdictions around the country. See, ¢.g., D.J. Miller
& Associates, ¢t al., The Disparity Study for Memphis Shelby County Intergovernmental Consortium 11-46
(Oct. 1994) (“In M\emphis, trade unions have historically discriminated against African Americans."); Report of
the Blue Ribbon Panel to the Honorable Richard M. Daley, Mayor of the City of Chicago 43 (March 1990)
("The Task Force specifically notes the exclusion of minorities and women from the building trades.”); National
Economic Research Associates, et al., Availability and Utilization of Minority and Women-Owned Business
Enterprises at the Massachusetts Water Resources Authority 72 (Nov. 1990) (A number of M/WBE owners
complain that problems caused by unions are exacerbated by state bidding requirements that make it difficult or

impossible for non-union firms to bid.*"); Coopers & Lybrand, et al., Sgate of Marvland Minority Business
Utilization Study 9 (Feb. 1990) (discussing discriminatory union practices).

v
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There is no doubt that trade unions have put much of the discriminatory past behind
them, and they now “provide an important source of opportunity for minorities. Some

barriers to full opportunity remain, however.*

A parallel history of disériminatory treatment'By cmplojers has prevented minorities
| from rising into the px'-ivate sector ;managemént positions that are most likely to lead to self-
employment. .In 1972, Congress found that only 3.5 percent of minorities held}manageria}

positions comparéd to 11.4 percent of white employees.“ Congress attributed this
underrepresentation to continued discﬁminétory conduct by "employers, labor organizations,
employment ageni:ies and joint labor-management committees."® Evidence derived from
caselaw and acaderhic studies shows a variety of discriminatory employment-practices,

“including promoting white employees over more Qualiﬁed minority employees;* relying on

@ See BPA Economics, et al., MBE/WBE Disparity Study of the City of San Jose I-34 (1990) ("When
trying to join unions, minorities may face testing and experience requirements that are waived in the case of
relatives of current union members."); Waldinger & Bailey, The Continuing Significance of Race: Racial
Conflict and Racial Discrimination in Construction, Politics and Society, Vol. 19,-No. 3, at 296-97 (1991) ("In
1987, blacks averaged less than 80 percent of parity for all skilled trades with even lower levels of
representation in the most highly paid crafts like electricians and plumbers.”); The Meaning and Sl 'ﬁcance or
Minority Businesses of the Supreme Court Decision in the City of Richmond v. J.
Before the Legislation and National Security Subcomm. of the Comm. on Govemmem Oberanons 101st Cong.,
2d Sess. 111-15 (1990)

% H.R. Rep. No. 238. 92d Cong., 2d Sess. 3 (1972).

“1d. at 7.

% See, ¢.g., Winbush v. Iowa, 69 FEP Cases 1348 (8th Cir. 1995) (evidence was "overwhelming® that
employer had engaged in disparate treatment with respect to promiotion of black employees); (United States v.
N.L. Industries, Inc., 479 F.2d 354 (8th Cir. 1973) (99 percent white management structure caused, in part, by
promoting lesser qualified white employees over more qualified minorities).

e
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word-of-mouth recruiting practices that exclude minorities ﬁ;'om vacancy announcements;®
and creating prometion éystems that lock minorities into inf:en’or positions. %

A study published earlier this year surveyed a broadémnge of current labor market
evidence’ amd c;(mncluded 'that employment discrimination is "ﬁot a thing of the past."®
Rather, race still matters when it comes to determlmng access to the best employment
opportunities.™ Progress has been made, of course. Yet, "more than three decades after
the passage of the Civil Rights Act, segregation by race and sex continues to be the rule

rather than the exception in the American workplace, and discrimination still reduces the pay

¢ See, g.g., EEOC v. Detroit Edison Co., 515 F.2d 301, 313 (6th Cir. 1975), vacated and remanded on

other grounds, 431 U.S. 951 (1977) (finding discrimination in "the practice of relying on referrals by a
predominantly white work force®); Long v. Sapp, 502 F.2d 34, 41 (5th Cir. 1974) (word-of-mouth recruitment
serves to perpetuate all-white work force); Thomas v. Washington County Sch. Bd., 915 F.2d 922 (4th Cir.
1990). See also Univ. of Mass., Barriers to the Employment and Work-Place Advancement of Latinos: A
Report to the Glass Ceiling Commission 52 (Aug. 1994) (word-of-mouth recruiting methods that rely on social
networks are a significant "exclusionary barrier” to employment opportunities for minorities); Roosevelt
Thomas, gt al., The Impact of Recruitment, Selection, Promotion and C'omggsation Policies and Practices on
the Glass Ceiling, submitted to U.S. Department of Labor Glass Ceiling Commission, 14 (April 1994) (noting
that "recruitment practices primarily consist[ing] of word-of-mouth and employee referral networking . . .
promote the filling of vacancies almost exclusively from within. If the environment is already homogenous,
which many are, it maintains this same "home-grown’ eavironment"); Gertrude Ezorsky, Racism and Justice:
The Case for Affirmative Action 14-18 (1991); U.S. Commission on Civil Rights, Affirmative Action in the

1980s: Dismantling the Process of Discrimination 8 (1981); Barbara Lmdeman Schlei & Paul Grossman,

Employment Discrimination Law 571 (1983).

® See, e.g., Paxton v. Union National Bank, 688 F.2d 552, 565-566 (8th Cir. 1982), cert. denied, 460
U.S. 1083 (1983), Sears v. Bennett, 645 F.2d 1365 (10th Cir. 1981) (system requiring that porters, all of whom
were black, forfeit seniority when changing jobs designed to prevent promotion of black employees), cert.

denied, 456 U.S. 964 (1982); Terrell v. U.S. Pipe and Foundry Co., 644 F.2d 1112 (5tb Cir. 1981) (seniority
system created for clearly discriminatory purposes), vacated on other grounds, 456 U.S, 955 (1982). See also

Ella Bell & Stella Nkomo, Barriers to Workplace Advancement Experienced by African Americans 3 (1994)
("African Americans ... are functionally segregated into jobs less likely to be on the path to the top levels of
manzagement.").

 Barbara Bergmann, In Defense of Affirmative Action 32-33 (1996).

®Id. at 33,
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~ and prospects of workers who are not white or male."” Tﬁe eiclusiénary conduct ,
ffequently is not deliberate, and the people on top -- who are mostly white and male -- often
believe that they are behaving fairly. But old habits die hard: reliance on outmoded |
stereotypes and group reputaﬁons, and the persisténce of "invisible biases” work to

perpetuate a system that creates disadvantages in eniployment for minorities today.”

The results of recent ‘wsﬁﬁé‘. studies -- in which equally matched minorities and
nonminorities seek the same job -- are but one source of evidence supporting this conclusion.
These studies show, for instance, that white males receive 50 percent more job offers than
minorities with the same characteristics applying for the same jobs.” As Justice Ginsburg
described them, the testing studies make it abundantly clear that "U]bb applicants with
idéntica] resumes, qualifications, and interview styles still exberience different recéptions,

depending on their race."™

“Even when minorities are hired today, a "glass ceiling” tends to keep them in lower-
level positions. This problem was recognized by Senator Dole who, in 1991, introduced the
Glass Ceiling Act on the basis of evidence "confirming . . . the existence of invisible,‘

artificial barriers blocking women and minorities from advancing up the coxporaté ladderAt‘o

"ld.at62.

7 ]d. at 63-82.

™ Cross ¢t al., Employer Hiring Practices: Differential Treatment of Hispanic lo Job Seekers
(1950); Turner et al., rtunities Denied o — - _ 0.

rtunities Diminished: Discrimination in Hiring (1991).

™ Adarand, 115 S. Ct. at 2135 (Ginsburg, J., dissenting).
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' managem;ant and‘executivc level positions, *™ Tl;at Act creefxted the Federal Glass Ceiling

_ Commission, which subsequently Ebmpleted a extenﬁive stuay of the opportunities available
to minorities and women in private Seactor employmént, and; concluded that “at the highest
levels of business, therevisl:‘indeeid a barrier only rarely penej:t’rated by women or.personsqf

color.”™ Evidence released by the Commission paints the following picture:

. 97 percent of the senior level managers in the nation’s largest companies are
white.”
. Black and Hispanic men are half as likely as white men to be managers-or

professionals. ™

o In the private sector, most minority managers and professionals are tracked
into areas of the company -- personnel, communications, affirmative action,
public relations -- that are not likely to lead to advancement to the highest

levels of experience.”

® Federal Glass Ceiling Commission, Good for Business: Making E: ull Use of the Nation’s Human Capital
iii (1995) (citing 1991 statement by Senator Dole regarding 1991 Department of Labor Report on the Glass

 Ceiling Initiative). :
% Id. at iii.

[

TId. at9.
™ Id. at iv-vi. ' ' ' "
? Id. at 15-16.
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. Because private sector oppdrtun_ities are so limited, most minority professionals

and managers work in the public sector.*

In light of .the evidence that it considered, the Cbmmission‘ con;:luded that, "in the private . ‘
~ sector, equally qualified and similarly"siuxated citizens are being denied _eqﬁal access to
advancement on the basis of gender race, or ethmcxty n8l

In sum, there are two central means to gaining the experience needed to operate a
business. One is to be taught by a parent, péssing on a family-owned business. But the long
history of discrimination and ex'clusionv by'unions and employers means there are very few |
minority parenfs with any' such business to pass on.®2 The second avenue is to learn the
skills needed through private employment.‘ But the effects of employmént and trade union

discrimination have posed a constant barrier to that entryway into the business world.*

®1d. at 13, .

" d. at 10-11.

¥ See, e.g., The Meamng and nggnﬁcance for Minority Business of the Supreme Court Decision in th
City of Richmond v. J.A. Croson: Hearing Before the Legislative and National Security Subcomm. of (h
House Comm. on Government Operations, 100th Cong., 2d Sess. 111 (1990) (statement of Manuel Rodriguez)
("[flew [minorities] today have families from whom they can inherit” a business); H.R. Rep. No. 870, 103d
Cong., 2d Sess. 15 n. 36 (1994) ("[T]he construction industry is . . . family dominated. Many firms are in
their second or third generation operating structures.”); New I-Iaven Board of Aldermen, Minority and Women
Business Participation in the New Haven Construction Industry 10 (1990) ("The exclusion of minorities from
construction trades employment before the 1970s resulted in an absence of a parent or fam:ly member owning a
coastruction busmess "). :

© National Economic Research Associates, pl_xll., The Utilization of Minority and Women-Owned
Businesses Enterprises by Alameda County 176-77 (June 1992) (*A number of witnesses identified historic
union discrimination as a major limitation to the formation and success of minority firms."); Jaynes Associates,
Minority and Women's Participation in the New Haven Construction Industry: A Report to the City of New
~ Haven 34 .(1989) (discrimination has prevented minorities from "gain[ing] experience and skills" necessary to
operate a business and therefore has "kept the pool of potential minority . . . contractors artificially small®).
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Withéut financing, a busine#s cannot start or develop. There a{re two main methods
for a new business to raise capital. One is to solicit investirr_ients from the public by selling
stock in the company (public creﬁit); the other is to solicit :;invcstments from banks or other
lenders (pﬁvatc credit). Congress has heard evidencev_that :'since small businesses have very
limited or né access to public credit markets, it is critically} important that these entities,

: especially_ﬁﬁnority—owned small businégses, ha\{e adequate;access to bank credit on

- reasonable terms and conditions. "™ The rub is that small bu;inesses owned by minorities

find it much more difficult than small firms owned by nom\{ninorities té secure capital.
Indeed, this is often cited as the single largest factor suppressmg the formation and
development of minority-owned businesses.* The sad fact is that through countless
hearings, Congrgss has learned that lending discrimina_tibn plays a major role in this

regard.® . -

on Financial Institutions Supervision, Regglanon ang Qemsnt Insurance of the House Comm. on Banking, 103d
Cong., 2d Sess. 6 (1994) (statement of Andrew Hove). One reason that minorities starting small businesses are
especially reliant on bank lending is because they traditionally lack personal wealth or access to other sources of
private credit, such as loans from family or friends. See genemlly Oliver & Shapiro, Black Weaslth
Weslth (1993)

e Wall Street Journa! __Black Eptrepreneurship R.1 (1992) (Roper Organization poll of 472
minority busmess owners listed access to capual as the primary barrier 1o their business development); United
States Commission on Minority Business Development Final Report 12 (1992) ('One of the most formidable
stumbling blocks to the. formatxon and development of mmonty busm&ssm is the lack of access to capital.”).

Banking, 103d Cong., 2d Sess. 27 (1994) (statement of Wayne Smith) (while perhaps more subtle than =
discrimination in mortgage leading, discrimination in business lending exists); H.R. Rep. No. 870, 103d Cong.,
2d Sess. 7 (1994) ("There is & widespread reluctance on the part of the commercial banking . . . and capital

(continued...)
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Over and over again, studies show that minority applicants for business loans are
more likely to be rejected and, when accepted, receive smaller loan amounts than

nonminority applicants with jdentical collateral and borrowing credentials:

e The typical .'white-owned busines§ receives three times as many loan dollars as
the typical biack-owned business with the same amount of equity capital.’” In
construction, white—owned firms receive fifty times as many loan dollars as

black-owned firms with identical equity.*

%(...continued)
markets 10 take the same risks thh 2 [mmonty] entrepreneur that they would radxly do with a white one. ),

Erocurement, Innovation, and Mmonty Enterprise Development of the House Comm on Small Business, 100th
Cong., 2d Sess. 26 (1988) (statement of Joann Payne) ("[bJecause of the ethnic and sex discrimination practiced

by lending institutions, it was very difficult for minorities and women to secure bank loans. *); The

Disadvantaged Business Enterprise Program of the Federal-Aid Highway Act: Hearing Before the Subcomm.
on Transportation of the Senate Comm. on Environment and Public Works, 99th Cong. 1st Sess. 363 (1985)

(statement of James Laducer) (North Dakota banks *refuse to lend monies to minority businesses from nearby

Indian communities”); see also F_lscal Economic and Social Crises Confrom!gg American Cities: ﬂeanngs

fore the Senate Comm. o using, and Urban Affairs, 102d Cong., 2d Sess. (1992); Fed
Minority Business Programs: Heagg‘ g Before the House Comm. on Small Business, 102d Cong., st Sess.
{1991); Cit ichmond v. J.A. Croson: act and Response: Hearing Before the Subcomm. on Urban and

Minority-Owned Business Development of the Senate Comm. on Small Business, 101st Cong., 2d Sess. (1990);
Minority Construction Contracting: Hearing Before the Subcomm. on SBA, the General Economy and Minority
Enterprise Development of the House Comm. on Small Business, 101 Cong., 1st Sess. (1989).

" ¥ Timothy Bates, Commercial Bank Financing of White and Black Owned Small Business Start-ups,
Quarterly Review of Economics and Business, Vol. 31, No. 1, at 79 (1991) ("The findings indicate that black

businesses are receiving smaller bank loans than whites - not becanse they are nsluer. but, rather, because they
are black-owned busmesses “).

¥ Grown & Bates, Commercial Bank Lending Practices and the Develogment of Black-Owned Construction
Companies, Journal of Urban Affairs, Vol. 14, No. 1, at' 34 (1992).
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. Minorities are apprommately 20 percent less hkely to receive venture capltal

financing than white firm owners Wlth the samc borrowing credentials.®

e All other factors being equal, a black businéss owner is approximately 15

percent less likely to receive a business loan than a white owner.%®

. The average Joan to a black-owned construction firm is $49,000 less than the

average loan to an equally matched nonminority construction firm.*!

A comparable pattern of disparity appears in the. m;)st recent study on lending to
minority firms, which was released earlier this year. That study surveyed 407 business |
owners in the Denver area. It found that African Americans were 3 times more hkely to be
rejected for business loans than whites.” The denial rate for Hlspamc owners was 1.5
times as high as white owners.” Disparities in the dema} rate remained significant even

after controlling for other factors that may affect the lendihg rate, such as the size and net

® Bradford & Bates, Factors Affecting New Firms Success and their Use in Venture Capital Financing,
Journal of Small Business Finance, Vol. 2, No. 1, at 23 (1992) ("The venture capital market . . . differentially
restricts minority entrepreneurs from obtaining venture capital.”). .

% Faith Ando, Capital Issues and the inority-Owned Busi ess, The Review of Black Political Economy,
Vol. 16 No. 4, at 97 (1988).

% Grown & Bates, Commercial Bank Lending Practices and the Deve]ogment of Black-Owned Construction
Companies, Journal of Urban Affairs, Vol. 14, No. 1, at 34 (1992).

%2 The Colorado Center for Community Development, University of Colorndo at Deaver, Survey of Small
Busipess Lending in Denver v. (1996). See Michael Selz, Race-Linked Gap is Wide in Business-Loan
Rejections, Wall St. J., May 6, 1996, at B2. ‘

” The Colorado Center for Community Development Umversnty of Colorado at Denvcr. Surve)j of Small
Business Lending in Denver v. (1996).
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worth of the business.* The stxidy concluded that "despite the fact that Ipém applicants of
three different racial/ethnic backgrounds in this sample (Black, Hispanic and Anglo) were not
appreciably different as businesspéople, they were ultimately treated differently by the -

lenders on the crucial issué of loan approval or denial. "

In sum, capital is a key to operating a business. Without financing, no business can
form. Once formed, restricted access to capital impedes investments necessary for business
development. Minority-owned firms face troubles on both fronts. And in large part, those
troubles stem from lending discrimination.® As President Bush’s Commission on Minority
Business Development explained, the result is a self-fulfilling prophecy:

Our nation’s history has created a "cycle of negativity" that reinforces

prejudice through its very practice; restraints on capital availability lead to

failures, in turn, reinforce a prejudicial perception of minority firms as

inherently high-risks, thereby reducing access to even more capital and further
increasing the risk of failure.”

* Id.
®1d.

% There is also evidence that minorities face dlscntmnanon in mortgage lendmg See Munnpel] et al.,
Mortgage Lending In Boston: Interpreting the HMDA Data, 86 Am. Econ. Rev. 25 (1996) (finding that
minority applicants were 60 percent more likely to be rejected for 8 mortgage loan than white males with -
identical characteristics, including age, income, wealth, and education). This serves to aggravate the problems
that minorities face in seeking business loans, because an important source of collateral for such loans to a new
firm i§ the home of the owner of the firm. Thus, mortgage d:scnmmanon that impedes the ability of minorities
to obtain loans to purchase bomes (or drives them to purchase less valuable homes than they otherwise wou]d)
diminishes their ability to post collateral for busmess loans. ’

# United States Commission on Minority Business Development, Final Report 6 (1992). While the pation
has made great strides in overcoming racial bias, the Commission’s apt characterization of the debilitating
effects of lending discrimination mirrors the description of the problem in a landmark monograph written over
one-half century ago: .

» (continued...)
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B. Discrimination in A tractin :

i
P

Even when minorities are able to form and develop; bﬁsinesSes, discrimination by
private sector customers, prime contractors, business notworks, sui;pliers, and bonding
companies raises the costs for minority firms, which are then passed on to their customers.
This restricts the competitiveness of minority firms, the_reb& impeding their ability to gain

access to public contracting markets.
1. Discrimination by Prim tors and Privat or omer

In the private sector, mmonty busmess owners faoe discrimination that limits therr
opportunities to work for prime contractors and pnvate sector customers. All too often,
contractmg remams a closed network with prime contractors maintaining long- standing

relatxonshxps with subcontractors with whom they prefer to work.” Because mmonty-

'
'

(.. contmued) '
The Negro Businessman encounters greater ‘difficulties than whites in securing credit.
This is partially due to the marginal position of negro business. It is also partially due
- to prejudicial opinions among whites concermng business ‘ability and personal
reliability of Negroes. In either case a vicious cnrcle is in operation keeping Negro
business down.

" Gunnar Myrdal, An American Dilemma: The Negro and Mode Derriocrac "308 (6th ed. 1944).

* See New Haven Board of Aldermen, Minority and Women Business Participation in the New Haven
Construction Industry 10 (1990) (*The construction industry in New Haven remains to a large extent a closed
petwork of established contractors and subcontractors who bave close long-term relationships and are highly
resistant to doing business with ‘outsiders.’"); Brimmer & Marshall, Public Policy and Promotion of Minority
Economic Development: City of Atlanta and Fulton County, Georgia, Pt. II, 61 (1990) (member of trade’
association testified that "contractors develop good working relationships with certain subcontractors and tend to
use them repeatedly, even in a few cases when their prices are just a little bit hrgber than other
subcontractors”).
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owned firms are new entrants to mos& 'marke‘ts, the existeﬁce zé.nd’proliferation of these
rglationships <locks them out of subcontracting opportunities. As a :esult, minority-ownéd
ﬁrm_s are seldom or never invited to bid for subcon&acts on projects. that do not contain

' \afﬁrmavtive action reéﬁirements.” In addition, when \rn‘inority‘ﬁr'ms}are permitted to bid on
subcor;tra;ts, prime contractors often resistA working with them. This sort of exclusion is
often achieved by whife firms refusing to ‘acc':ept‘low rﬁin;aﬁty bids or by sharing low |

minority bids with another subcbntractp; in order to allow that business to beat the bid (a

% See Natiopal Economic Research Associates, The State of Texas Disparity Study: A Report to the Texas
islature as Auth by H.B. 2626, 73rd islature 148 (1994) ("African American owner . . . told by an

employee of & prime contractor that the contractor prefers to work with [nonmnonty-owned firms] and works
with [minority-owned firms] only when required to do so.”); D.J. Miller & Associates, Disparity Study for
Memphis/Shelby County Intergovernmental Consortium VII-10 (1994) ("Majority companies will not do
business with [minority-owned businesses] because they lack confidence in [them] and are not willing to go
beyond those businesses with whom they have a 10 to 15 year relationship.”); Brown, Botz & Coddington,
Disparity Study: City of Phoenix VII-10 (July 1993) (*From the responses of a number of MBE/WBEs,

* another form of marketplace discrimination that severely hampers their access to the marketplace is denial of the

' opportunity to bid. This may occur in a variety of ways, including, but not limited to, the use of non-

competitive procurement and selection procedures, as well as intentional acts of rejection.”); National Economic
Research Associates, The Utilization of Minority and Woman-Owned Businesses by Contra Costa County:
Final Report ix, xiii (1992) (70 percent of minority-owned firms reported seldom or never being used for
contracts that do not contain affirmative action requiremeats); National Economic Research Associates, The
vailabili d Utilization of Minoritv-Owned Business Enterprises at the Massachusetts Wate o
Authority 74 (1992} (55 percent of minority-owned construction firms reported that prime contractors that use
their firms on contracts with sffirmative action requirements seldom or never used their firms on projects that
do not contain such requirements); A Study to Identify Discriminatory Practices in the Milwaukee Construction
Markegplsce 125 (Feb. 1990) ("Only 18% of black contractors ‘currently have private sector contracts with
primes with which they have worked on public sector contracts with MBE requirements."); see also Coral
Constr. Co. v. King County, 941 F.2d 910, 916 (9th Cir. 1991), cert. denied, 502 U.S. 1033 (1992) (noting
reports that nonminority firms in the county refused to work with minority firms); Cone Corp. v. Hillsborough
County, 908 F.2d 908, 916 (11th Cir.), cert. denied, 498 U.S. 983 (1990) (noting reports that when minority
~ contractors in the county “approached prime contractors, some prime contractors either were unavailable or
would refuse to speak to [the minority contractors]”). ,

N
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S ,
| practice known as "bxd shoppmg') 1% These exclusxonary pracnces have been the sub]ect

of extensxve testimony in congressxonal heanngs o
I

An Atlanta study revealed evidence of the effect o} discrimination by private sector
custoﬁ‘xé:s énd priﬁxe <‘>ontx‘act’ors’ on minority. contracting ;pportunities. The study found that
93 percent of the revenue received by minority-ownedfﬁrinis came from the public sector and
only 7 percent from t}}e private s&:;or. In sharp co_ntras;f the study found that nonminority

firms receive only 20 percent of their revenue from the public sector and 80 percent from the

[

10 See Associated Gen. Contractors v. Coalition for Economic Equity, 950 F.2d 1401, 1416 (9th Cir.
‘1991), cert. denied, 503 U.S. 985 (1992) (noting reports that local minority firms were "denied contracts
despite being the low bidder,” and "refused work even after they were awarded the contracts as low bidder”);
Cone Corp. v. Hillsborough County, 908 F.2d 908, 916 (11th Cir.}, icert. denied, 498 U.S. 983 (1990)
("[c]ontrary to their practices with non-minority subcontractors,” local prime contractors would take minority
subcontractors’ bids "around to various non-minority subcontractors until they could find & non-minority to
underbid [the minority firm]*); BBC Research and Consulting, Regional Disparity Study: City of Las Vegas IX-
12 (1992) (low bidding Hispanic contractor told that he was not given subcontract because the prime contractor
*did not know him* and that the prime “had problems with minority subs in the past”); BPA Economics,
MBE/WBE Disparity Study for the Citv of San Jose (Vol. 1) ITI-1 (1990) (describing practices contributing to
low utilization in construction contracts as including *bid shopping, insufficient distribution of notices of
contracts [and] insufficient lead time to prepare bids"); BBC Reésearch and Consultmg, The City of Tucson
nggamg Study IX-9-IX-11 (June 19’94) (same) !

19" See, .., How State and Local Governments lel Meet the Cmson Standard Hearing Before the
Subcomm. on Civil and Constitutional Rights of the House-Comm. on the Judiciary, 100th Cong., 1st Sess. 54
(1989) (statement of Marc Bendick) ("[t}he same prime contractor who will use a minority subcontractor on &
city contract and will be terribly satisfied with the firm’s performance, will simply not use that minority
subcontractor on & private contract where the prime contractor is not forced to use a minority firm."); The
Meaning and Significance for Minority Businesses of the Supreme Court Decision.in the City of Richmond v.
.A. Croson Co.; Hearing Before the Legislation and National Security Subcomm. of the Comm. on
Government Operations, 101st Cong., 2d Sess. 57 (1990) (statement of Gloria Molina); id. at 100-101
(statement of E.R. Mitchell); jd. at 113 (statemeat of Manuel Rodriguez); A Bill to Reform the Capital
Ownershi velopment Program: Hearings on H.R. 1807 Befure the Subcomm. on Procurement, Innovation
" and Minority Enterprise Development of the House Comm. on Small Business, 100th Cong., Ist Sess. 593
(1987) (statement of Edward Irons); Small Disadvantaged Business Issues: Hearings Before the Investigations

Subcomm. of the House Comm. on Armed Semces, 100th Cong., lst Sess 19-23 (1991) (statement of Parren’
Mitchell).

{
i
l
;
§
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private sector.'® In addition, the study reported that nearly half of the black-owned firms
worked primarily for minority customers, and minority firms rarely worked in a joint venture

with a white-owned firm.'®

Customér prejudices are som‘etimesv graphically exﬁressed. African American
business owners have repdrted arnvmg at job cites to ﬁnd signs saying "No Niggers
Allowed,"'™ and *Nigger get out of hére."“” Other potential customers have simply
refused to Work with a business after discovering that its owner is # minority. In a recent
encounter, a black business owner arriving at a home-site was told to leave by a white
‘customer, who commented "you didn’t tell me you were black and you don’t sound

blackk. »106

1% Brimmer & Marshall, Public Policy and Promotion of Minority Economic Development: City of Atlanta
and Fulton County, Georgia, Pt. I, 9-10 (1990). See also D.J. Miller & Associates, City of Davton: Disparity
Study 183 (1991) ("A small percentage of Black firms’ revenues come from private sector projects.”).

'8 Brimmer & Marshall, Public Policy and Promotion of Minority Economic Development: City of Atlanta
and Fulton County, Georgia, Pt. III, 15, 34 (1990). ’

1% New Havea Board of Aldermen, Minority and Women Participation in the Néw Haven Con‘stmgtign
Industry 10 (1990).

" 1 National Economic Research Associates, The Utilization of Minority and Women-Owned Businesses by
the City of Hayward 6-23 (1993). ‘

1% See BBC Research and Consulting, City of Tuscon Disparity Study IX-23’ (1994).
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2. Discrimination by Busi w

Contrary to the common perception, contracting is not a "meritocracy” where the low
- bidder alwéys wins. “*[Bleneath the complicated regulaﬁéhs and proliferation of collective
Bafgaining contracts lies> a different reality, one dominated mainly by personal contacts and
informal networks."'” These networks can yield competfﬁve advantages, because they

serve as conduits of information about .upcoming job oppbrtunities and facilitate access to the
decisionmakers (e.g., contracting dfﬁcers, prime contractors, lenders, bonding agents and
suppliers). Simply put, in contracting, access .to inforrﬁatﬁion is a ticket to succéss; lack of
information can be a passport to failure. Networks and 'c;ontactﬁ can help a business find the
best price on supplies, facilitate a quick loan, foster a rei#tionship with a prime contractor,
or yield inforfnation about an upcoming contract for which the firm can prepare -- all of

which serve to make the firm more competitive.

What transforms the mere existence ofv establishecviynetworks into barriers for minority-
owned businesses is the extent to which they operate to the exclusion of minority
membership. It has been recognized in Congress that private sector business networks
frequeﬁtly are off-limits to minorities: “institutional wallts]," and "old-boy netwofk[s] ce

make[] it exceedingly difficult for minority firms to break into the private commercial

17 Bailey & Waldinger, iscri
Construction, Polmcs and Society, Vol. 19, No. 3, 298 (1991). See Brimmer & Marshall, Public Policy and
Promotion o nomic Development: City of Atlanta and Fulton County, Georgia, Pt. 11, 35 (1990)
("[M]ost job seekers ﬁnd their jobs through informal channels. So too it is with constmction markets,
- especially in the private sector.”).
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s:tac:tc>r.""08 Parallel descriptions appear in numerous state and local stﬁdieé.“”

Ultimately, exclusion from business net;.vorks "‘isolate[s minofities] vfroArAn the *web of
information® which flows around opportunities” thereby puttiﬁg tﬁem at a distinct
disadvantage relative to nonminority firms.''%y In government contracting, this
disadvantage can be fatal‘: *[government] vendors who do get contracts, experts agree, have
obtained vital bits of information their competitors either ignored or couldn't ﬁﬁd N

[O]nly the well connected survive."'"!

'® Minority Business Development Program Reform Act of 1987: Hearings on S. 1993 and H.R. 1807
efore the Senate . on Small Business, 100th Cong., 2d Sess. 127 (1988) (statement of Parren Mitchell).

See H.R. Rep. No. 870, 103d Cong., 2d Sess. 15 n.36 ("The construction industry is close-knit; it is family
dominated [and reflects an] old buddy network. Minorities and women, unless they are part of construction
families, have been and will continue to be excluded whenever possible. *); Minorities and Franchising:

earings Before the House Comm. on Smal siness, 102d Cong., 1st Sess. 54 (1991) (statement of Rep.
LaFalce) (discussing "problems relating to exclusion'of minorities or groups of minorities from franchise
systems"); 131 Cong. Rec. 17,447 (1985) (statement of Rep. Schroeder) (an "old boy's club” excludes many
minorities from business opportunities).

1% See, ¢.g., Associated Gen. Contractors v. Coalition for Economic Equity, 950 F.2d 1401, 1414 (1991)

(municipal study showed that there “continued to operate an ’old boy network’ in awarding contracts, thereby
disadvantaging [minority firms]"), cert. denied, 503 U.8. 985 (1992); BBC Research & Consulting, The City of
Tuscon Disparity Study 202 (1994) (citing "numerous detailed examples of the exclusionary operation of good
old boy networks*); National Economic Research Associates, The Utilization of Minority and Women Owned
Business Enterprises by the Southeastern Pennsylvania Transportation Authority 107 (1993) (exclusion from
‘old-boy’ networks "was the most frequently cited problem” of minority and women-owned firms); National
Economic Research Associates, The Utilization of Minority and Women-Owned Business Enterprises by the
City of Hayward 6-14 (1993) ("75 percent of the witnesses cited problems breaking into established ‘old-boy’
networks”.).

10 Linited States v. Georgia Eg"wg; Co., 474 F.2d 906 (5th Cir. 1973) (finding that district court’s "failure
to order [word-of-mouth recruitment practices] to be supplemeated by affirmative action . . . was clearly an

abuse of power®). See National Economic Research Associates, Availability and Utilization of Minority and
Women Owned Business Enterprises at the Massachusetts Water Resources Authority 74 (1990) (finding that

minorities "need to spend much more time and money on marketing because they do not have established
petworks and reputations”™); Minority Business Enterprise Legal Defense and Education Fund, An Examination

of Marketplace Discrimination in Durham County 16 (1991) (citing "numerous allegations that black contractors
. learned of bid opportunities much later than their white competitors that are ued into the ‘good old boy’

network ).

! Kevin Thompson, Taking the Headache Out of Government Contracts, Blé\ck Enterprise 219 (1993).
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Restricted access to business networks can pa}ﬁéﬁlarly disadvantage mindﬁtiés in the
plénning .stalges of government procurérhent. In.designing contracts for public bidding,

- agencies commonly cénsult businesses to make sure that speciﬁcatidhs match available
services. Orﬁy bidders whé meet the speciﬁcaﬁdns may compete for the contract and the
exclusion of mindﬁty-owned bﬁsinesses from planning and consultations can lead to
speciﬁcations that are written so narrowly as to exclude hinqrity bidders.“‘2 In addition,
the failure to consult minority-owned busjnesses during ﬂixe planning stages of pfocurgment
prevents them from mobilizing resources for the upcoming competition. As a committee of
Congress recently reported, "[m]inorities and w,omén are always left out in any kind bf
design or planning phase for these projects, and that is why when [they] first know about

them . . . it is traditionally too late to get [their] forces and resources together to react."!"
3. Discrimination in Bonding and By Suppliers

The competitiveness of bids on public and private contracts is not determined solely

by the bidder’s resoufceg. Rather, competitiveness often hinges on the ability of the bidding

1
"2 This is accomplished by, for example, specifying that bidders must use certain brand-name products

available only to several companies, specifying a depth-of contract experience that minority-owned firms can
rarely provide, and bundling projects into large contracts that small minority-owned companies cannot perform.
See, ¢.g.. H.R. Rep. No. 870, 103d Cong., 2d Sess. 14 (1994) (citing recommendation that agencies separate

"contracts into smaller parts, so that M&WOSB’s would be able to participate in those opportunities”); Mason
Tillman Associates, Sacramento Municipal Utility District: M/WBE Disparity Study 146 (1992) (noting that, in
many instances, contract specifications are written so narrowly that there are only a few firms that can do the
job); Tuchfarber ¢t al., City of Cincinnati: Croson Study 153 (1992) ("Products specified in the Request for

Proposals were so narrow that only one company that bad exclusive dlstrxbuuon of the product specified could
satisfy the contract.®).

12 H.R. Rep. No. 870, 103d Cong., 2d Sess. 13 (1994).
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oornpany to obtain qua.hty services from bondmg cornpames and supphers at a fair price.

Here too, dlscnmmatuon places mmonty firms at a dlsadvantage

AII contractors on federal construction, mamtenanoe, and repalr contracts valuod at
over 5100 000 are requxred to secure a surety bond guaranteemg the performance of the
oontract."‘ To obmn bonding, tnost'surety oornpames require that a firm present a record ,
of experience to substantiate its ability to porform the job. This mandate often lands
" minorities in the middle of a vicious .circle.‘ Sincé n history of discrimination has prevAented .
- many rrlinorit)r companies .from gaining experience\ in con&acnng, tney cannot get bonding.v
And sinoo they cannor get bonding, théy cannot get experience. As Congress has'
recognized, this dilernma "servoS' to preclude equitable minority businoss participation in

federal construction contracts. "'

Congress also has'realizéd thai min‘orities'are ‘disadvantaged by tneir exciusion from '
busmess networks that famhtate bondmg, because "firms tend to give performance and

payment bonds to people they already know and not to the new business person, especra]ly 1f |

40 U. S C §§ 270&-270e

+

S United States Congress, Federal Coggliance to Minority Set-Asides: Report to the Speaker, U.S. House
of Representatives, by the Congressional Task Forcé on Minority Set-Asides 29 (1988). See also H.R. Rep.
No. 870, 103d Cong., 2d Sess. 14 (1994) ("Inability to obtain bonding is one of the top three reasons that new
'mmomy small businesses have difficulty procunng u. S Government contracts. *); Mmontx Business

i P f

Government Operations, 99th Cong., 1st Sess. 159 (1985) (statement of Sherman Brown) ("Virtually everyone
connected with the minority contracting industry . . . apparently agrees that surety-bonding is one of the biggest
_ obstacles in the development of mipority ﬁrms.").. - ‘ : 4
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the small business 6wnervis a woman or of a racial o‘r‘ etttnic rninotity.(““6 Furthennet'e,

'_ Co’ngreds has eonsidered evidence indieatixtg that bond‘inée’agente, like lenders, inject rucial
biases mto the bondmg process. !’ vadence of dxscnmmatton in bonding also has been
accumulated ina number of state and local studtes ns These problems have made minority
businesses sign_iﬁcantly less able to secure bonding on equal terms with white-owned firms |
with the vsame experience and eredentiale. For examp‘le:' |

. A Lou1s1ana study found that mmonty ﬁrms were nearly tw1ce as hkely to be

rejected for bondmg, three times more ltkely to be re_lected for bondtng for

16 H.R. Rep. No. 870, 103d Cong. 2d Sess. 15 (1994).

e

See i

and Urban Development of the House Comm on Small Business, 103d Cong 1st Sess. 2 (1993) (statement by
. Rep. Kweisi Mfume) (*Similarities between a banker’s ability to make arbitrary credit decisions and a surety
producer or an underwriter's capablhty of injecting personal preJudlce into the bonding process are compelling
indeed.*); City of Richmond v. 1. A. Croson; Impact and Response: Hearing Before the Subcomm. on Urban
and Minority-Owned Business Qevelopment of the Senate Comm. on Small Business, 101st Cong., 2d Sess. 40
(1990) (statement of Andrew Bnmmer}. id. at 16566 (statement of Edward Bowen); Disadvantaged Busmess

and Minority Enterprise Development of the House Comm. on Small Business, 100th Cong 2d Sess. 107

(1988) (statement of Maqone Herter) ("Dtscmmmnon against women and minorities in the bonding market is
qulte prevalent™). S ;

11* See Division of Minority and Women’s Business Development, Opportunity Denied! A Study of Racial

and Sexual Discrimination Related to Government Contracting in New York State, Executive Summary 57
(1992) (noting that 47 witnesses reported “specific incidents of racial discrimination . . . in attempting to secure
performance bonds"); National Economic Research Associates, The Utilization of Minority and Women-Owned
Business Enterprises by Alameda County 202, 212 (June 1992) (nearly 50 percent of minority businesses
reported experiencing bonding discrimination); National Economic Research Associates, The Utilization of
Minority and Women-Owned Businesses Enterprises by Costa County 231, 241 (May 1992) (noting evidence of
bonding discrimination); Board of Education of the City of Chicago, Report Concerning Consideration of the

evised Plan for Minority and Women Business Enterprise Economic Participation 316 (1991) ("Bonding is
selectively and capriciously provided or denied with the decision being 85 percent subjective.”); Mason Tillman

Associates, Sscramento Mumcnml Utility Q;stgct, Mi’WBE Dtggant}: Studg 119, 13543 (199(}) {noting evidence
.of bonding discrimination).
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over $1 million, and on aiferage were charged higher rates for the same

bonding policies than white firms with the same experience level.""®

. An Atlanta study fouﬁd that 66 percent of minority—éwned const;'uction ﬁrms ‘
N had been rejected for a bo‘nvd in the last three yezirs, ’73 percent of fhose firms
 limited vthemse'lves exclusi\}ely to contraéts. that di,d‘not require t(onding, and
none of them had unlimited bonding capacity. By contrast, less than 20

percent of nonminority firms had unlimited bonding capacity.'*

| Another factdr‘restrictirig the ability of minority-owned bﬁsinesses to cofnpeté‘in both
private and public cont;acting is discriminatioﬁ allowing .‘_'ndn—mino}ity subcontrﬁétbrs and
contractors [to get] special prices and discounts from supplier; ‘which [are] hot’ :'wailabl'e to
V[minority] purchasérs."”‘ This drives up anticipated costs‘ aﬁd therefore'the bid, for |
, minoritf—()wn;eci businesses;. A recent survey reported that 56 percent of black busmess

owners, 30 percent of Hnspamc owners, and 11 percent of Asian busmess owners had

¢

19 D.J. Miller & Associates, State of Louisiana Disparit Study Vol. 2, pp. 35- 57 (June 1991),

X Brimmer & Marshnll mbhc thcx and Eromotlon of Minority Econormg Develogment Clty of Atlanta
and Fulton County, Georgia, Pt. III, 131-38 (1990).

12 Cone Corp. v. Hillsborough County, 908 F.2d 908, 916 Q 1th Cir.) cert. denied, 498 U.S: 983 (1990).
Evidence of pricing discrimination outside the contracting setting indicates that the problem cuts across the

economy. For example, a recent testing study of automobile purchases showed that, on average, black men

were charged nearly $1,000 more for cars than white men. lan Ayres, Fair Driving: Gender and Race
iscrimination in Retail Car Negotiations, 104 Harv. L. Rev. 817 (1991).
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expenenced known mstances of dlscmmnatxon in t.he form of higher quotes from

, supphers 1z Numerous other state and 1ocal studles have reported similar findings.'®

In one glarmg casc, a firm in Georgxa began sendmg whnc employees to purchase
supplies posmg as owners of a white-owned company. - The wmte—front routinely received
- quotes on supplies that were two thirds lower than those ?quoted to the minority-owned parent
company.'® Another firm entered into a joint:venture w;th a white firm and each obtained
quofcs from the same subpiier for tfxe same projéct. Whien the two firms comparéd _the

quotes,the} discovered that those given to the fninbrity-bwned firm were so much higher

i

}

iz Nmonal Economxc Research Assocxates The Utilization of Mmogty and Woman-Owned Businesses by
the Regional Transportation District (Denver Colorado): Emal Re pg rt 16-23 (1992).

12 See National Economic Research Associates, The State of Texas Disparity Study: A Report to the Texas
Legislature as Authorized by H.B. 2626, 73rd Legislature 148 (1994) (Hispanic business owner denied credit by
supplier who told him that "we only sell on a cash basis to people of your kind"); D.J. Miller & Associates,
Disparity Study for Memphis/Shelby County Intergovernmental Conggmg 117 (1994) ("Other frequent
complaints pertaining to informal barriers included being completely, stopped by suppliers’ discriminatory
practices.”); BBC Research Associates, Disparity Study for the City of Fort Worth IX-20 (1993) (citing
‘evidence that suppliers discriminate against minorities by *refus[ing] to sell or sell{ing] at higher prices than [to]
whites"); Division of Minority and Women’s Business Development, Opportunity Denied! A Study of Racial
and Sexual Discrimination Related to Government Contracting in New York State, Executive Summary, 53
(1992) (53 witnesses reported "specific incidents of racial discrimination . . . where materials or equipment
suppliers would not extend the same payment terms and discounts to them as they knew were being made
available to white male owned contractors with the same financial histories"); National Economic Research
Associates, The Utilization of Minority and Women-Owned Business Enterprises by Alameda County 187
(1992) (41% of minority-owned business respondents reported experiencing discrimination in quotes from

 suppliers); City of Dayton, Disparity Study 101 (1991) (citing evidence of discriminatory-pricing); D.J. Miller
& Associates, City of St. Petersburg Disparity Study 39-40 (1990) ("Discrimination by suppliers has also
prevented [minority-owned businesses] from entering successful bids."); Mason Tillman Associates, Sacramento

Mumcngal Utility Dlstnct, M/WBE Dlgp_ang Study 135-43 (1990)

14 Bnmmer & Marshall, &bhc Policy and Promotion of Mmonty Economic Development Cxtx of Atlanta
and Fulton. Coumx, Georgia Pt. 11, 76 (1990).
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than those given to his white joint venture partner that they weuld‘ha've added 40 percent to

the final contract price.'®

C. Evidence of the Impact of Discriminatory Barriers on Minority Opportunity in

ntracting Markets: ‘Dispari i

In recent years, maﬁy state and lécal governments haye undertaken formal studies to |
. determine whether there is evidence of racial discrimination in théir relevant contracting
markets that would justify the use of race—cbnscious remedial measures in their procurement
activities. These studies -- many of which have been cited in th:brevious sections of this
“memorandum -- fypically contain extensive statistical analyses thai have revealed gross
disparities betweenv the availability of minox’ity—owned.businesses and the utilization of such
businesses in state and local government procurement. Under thé‘ rules established by the
‘ Supreme Court in its 1989 Croson decision, which held that affirmative action at.the state
and local level is subject to gtrict scrutiny, such disﬁaﬁﬁeﬁ can givé rise to an inference 6f
discrimination that can serve as ihe .foundation of race-conscious remedial méasures in

procurement.'? The studies also generally contain anecdotal evidence and expert opinion,

13 BBC Research and Consulting, Regional Disparity Study: Citx of Las Vegas IX-20 (1992).

1% In describing what it takes for the government to establish a remedial predicate in procurement, the
Court in Croson said that "[w]here there is a significant statistical disparity between the number of qualified
minority contractors willing and able to perform a particular service and the number of such contractors actually
.engaged by the [government] or the [govemment s] prime contractors, an inference of discriminatory exclusion
could arise.” 488 U.S. at 509,
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-developed in hearings, surveys, and reports, that bring the statistical evidence to life and

vividly illustrate the effects of discrimination on procurement opportunities for minorities.

The federal govérnmcnt obviously purchases some goods and services that state and
local govémments do not (g.2., épace shuttles, naval warships). For the most part, though,
the fgdera] government does business in the same contracting markets as staté,~ and local
governments. Thereforé, the evidénc;e in state and local smdieS‘of the impact of
discﬁminatqd barriers to minority opportunity in contracting markets throughout the country
is relevant to the question Whethe? the fe;ieral government has a compelling interest to take
remedial action in’its own proéurcment ac:ti\avities."*';‘P Accordingly, the Justice Department
asked the U;'ban Institute (UI) to analyze the statistical fmdings in the studies. On the
strength of the findings in 39 studies that it considered, Ul has reéched the following

conclusions:'®

. The studies show underutilization by state and local governments of African
American, Latino, Asian and Native American-owned businesses. The pattern

of disparity across industries varies with racial and ethnic groups. However,

17 The studies are also of particular relevance in assessing the compelling interest for congressionally-
authorized affirmative action measures in programs that provide federal funds to state and local governments for
use in their procurement.

‘2 To date, Ul has evaluated 56 of the studies. Ultimately, Ul excluded 17 of the 56 studies from its

analysis, on the grounds that those studies do not present disparity ratios; do not present tests of statistical

. significance or number of contracts; do not present separate results by industry; or do not present disparity
ratios based op government contracting. '
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the median disparity \ﬁgures calculated by UI demonstrate disparities for all

ethnic groups in every industry.'”®

Minority-owned businesses receive on average only 59 cents of state and local
expendithres that those firms would be expected to receive, based on their
availability. The median disparities vary from 39 cents on the dollar for firms
owned by Native Americans to 60 cents on the dollar for firms owned by

Asian-Americans.

Minority firms éfe underutilized by .stéte and local governments in all of thé
industry groups examined: construction, cor;stmction subcontracfing, goods,
professional services and other services. The largest disparity betwéen '
availability and utilizétion_ was See‘n in the category of "other sérVices;" where
minority firms receive 51 cents for every dollar they were expected to rec;eive.
The smallest disparity was_in the categoryhof construction subcontracting,
whgre»minority firms still receive only 87 cents.for every dollar lthey would be

expected to receive.

'® UT’s findings of underutilization are predicated on two different measures: the median disparity ratio
across all studies and the percent of studies reporting substantial underutilization (defined as a disparity ratio of
less than 0.8). A disparity ratio is the proportion of government contracting received by minority-owned firms
to the proportion of available firms that are minority-owned. Thus, a disparity ratio of 0.8 indicates that
businesses owned by members of a minority group received only 80 cents of every dollar expected to be
allocated to them based on their availability. UI’s findings of disparity do not change substantially when
analysis is limited to ‘studies with either a large number of contracts or high availability. In fact, in most
instances, the disparity between availability and utilization was greater in studies that involve large numbers of
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An important corollary to ﬁl’s findings is the experience following the Supreme
Court;s 1989 ruling in Croson. In the immediate aftermath of that case, state and local
- governments scaled back or eliminated altogéther affirmative action programs that had been
adopted precisely to overcome ldiscriminatory' barriers to minority opportunity and to correct
for chronic underutilization of minoﬁty firms. As a result of this retreat from affirmative
action, minority participation in state and local procurement plummeted quickly. To cite just

a few examples:

° After the court of appeals decision in Croson invalidating the City of
Richmond’s minority business program in 1987, minority participation in

municipal construction contracts dropped by 93 percent.!®

o In Philadelphia, public wdrks subcontracts awarded to minority and women-
owned firms declined by 97 percent in the first full month after the city’s

program was suspended in 1990."!

o Awards to minority-owned businesses in Hillsborough County, Florida, fell by

99 percent after its program was struck down by a court.'®

1% United States Commission on Minority Business Develop.ment, Final Report 99 (1992).
131 ld_
14
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. After Tampa suspended its program, participation in city contracting decreased
by 99 percent for African American-owned businesses and 50 percent for

Hispanic-owned firms.'*

® .The suspension of San Jose’s program in 1989 resulted in a drop
of over 80 percent in minority participation in the city’s prime

contracts.!*

To'gether,'the information in the state and local studies, and the impact of the cut-back
in affirmative action at the state and local level after Croson, provide .strong evidence that
further demonstrates the compelling interest for affirmative action measures in federal
proc.tirement. The information documents that the private discrimination discussed previously
in part II Aof this memorandum -- discrimination by trade unions, employers, lenders,

_ suppliérs, prime contracto‘rs, and bonding providers -- substantially impedes the ability of
minorities to compete on an equal ,footing in public contrécting markets. And it these same
discriminatory barriers that impair minority opportunity in federal procurement; The
informatioﬁ also indicates that, without affirmative acﬁon, minorities would tend to remain

locked out of contracting markets.

in lg‘
1 BPA Economics, gt al., MBE/WBE Disparity Study for the City of San Jose, Vol. HI, 118-19 (1990).
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The information also helps to illuminate what it i; that Congress is secking to redress
-- and hcnée what interests are served -- through remedial action in fedeﬂ procurement.
First, Congress has a compelling interest in exercising its constimtional power to remedy the
impact of private discrimination on the ability of minority businesses to compete in
contracting markets that is reflected in the studies. Second, Congress has a compelling
, 'inv:rest in exercising its constitutional power to redress the statistical disparities reflected in
the studies that give rise to an inference of discrimination by state and local governments, or
at minimum suggest that those governments are compounding the impact of priVate
discrimination through ostensibly neutral procurement practices that perpetuate barriers to
minority contracting opportunity.’ Finally, Congress has a compelling interest in
ensuring that eipenditures by the federal government do not inadvertently subsidize the
discrimination by privatc’and public éctbrs that is reflected in the studies.'*® Were that to
occur, the federal government would itself become a participant in that discrimination
through précuremem practices that ser?e to sustain impediments to minority‘ opportunity in

national contracting markets.

)

13 The role of state and local governments in impeding contracting opportunities for minority firms is most
_ directly addressed through federal programs that authorize recipients of federal funds to take affirmative action
in their procurement activities. Those programs plainly are examples of the exercise of Congress’ power under
the Fourteenth Amendment to remedy discrimination by state and local governments. See Adarand, 115 S. Ct.
at 2126 & n.9 (Stevens, J., dissenting). Since that same state and Jocal conduct constitutés an impediment to
minority opportunity in contracting markets in which the federal government does business, it also serves as a
basis for affirmative action measures in the federal government's own procurement. Therefore, those measures
too entail an exercise of Congress’ authority under the Fourteenth Amendment. See jd. at 2132 n.1 (Souter,
J., dissenting) (for purposes of exercise of Congress’ power under the Fourteenth Amendment, there is no
difference between programs in which “the national government makes a construction contract directly” and
programs in which "it funnels construction money through the states®).

1% See Croson, 488 U.S. at 492.
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As a nation, vée have made ;ubstantial brogress in fulfilling the promise of ;acial
equality. In contracting markets throughout the couritfy, minorities now have opportuniti;s
from which they were wholly sealed off onl‘y_ a generaﬁon ago. | Affirmative action measures
have played an importaﬁt part in this story. Hﬁwgyer, the information ;ompiled by the :

Justice Depa:tmgntv to date demonstrates that racial discrimination and its effects continue to
“impair the ability of minority-owned businesses to compeie in the nation’s contracting

markets.

The evi&encé show}s that tﬁe federal government has a compelling interest in
eradicating the effects of two kinds of discriminatory barriers: first, discrimination b}
empldyers, unions, and lenders that has hindered the ability of members of racial minority
groups to form and dévelop b’ufsinesses as an initial matter; second, discrimination by prime
contractors, priyéate sector customers, business networks, suppliers, and bonding c?ompanies ‘
that raises &e costs of doiné business fpr' minority firms once they are formed, and prevents
them from competing on an equal playing field with nonminority businesses. This
discrimination has beén, in many instances, deliberate and overt. But it also can take a more

subtle form that is inadvertent and unconscious. Either way, the discrimination reflects

practices that work to maintain barriers to equai opportunity.
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The téngible effects 6f the discriminatory barriers are docum;:hted in scores of studies
that reveal stark disparities between minority availability and minority utilization in state and
local procurerﬁent. In iui*n, the disparities show that state and local govemments themselves
are tangled in this web througt; ostehsibly néutrél procurement action'svthat perpetuate the
dxscnmmatory barriers. The very same discriminatory bamers that block contracung
opportumt:es for mnonty-owned businesses at the state and local levels also operate at the
federal level. Without affirmative acnon in its procurement. the federal government might

well become a"paArticipant ina cycle of discrimination.

Afﬁrr‘nativé action in federal procurement is not the cure-all that willﬁ eliminate all the
obstacles that ra?:ial discrimination presents for minority businesses. No one remedial tool
can completely ﬁédress the full dimension of this problem. Laws proscribing discrjmination
and general race-neutral assistance to small businesses are cﬁ;ical to the achievement of these
ends. But the evidence demonstrates tﬁat such measures cannot pierce the many layers of

| dlscnrmnamn and its effects that hinder the ability of minorities to compete in our nation’s
contracting markets Thus, there remains today a compelling mtcrest for race-conscious

affirmative action in federal procurement.
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UN!TED STATES BE?ARTHBH‘ OF EDUCAT(ON :
ONICE QF THE GENERAL COUNSAL

« ~July 30, 1996 118 GENERAL COURSEL
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]

'pear College and University Counsel:

I anm wr:!.tinq to reat‘fizu the Deparf.nen? ot' BAucation’s
position that,’ under the constitution and Title VI of the C.ivil
Rights Act of 1964, it is permissible in appropriate

 eircumgtances for colleges and universitiaeg to consider race in
making admissions dovisiens and granting financial aid. They ma
do so to promote diversity of their student bedy, consistent with
Justice Powell’s landmark cpinienm in
W v. Bpkke, 438 U.8. 365, 211-315 (1978). See also

s 476 U.5. 267, 286 (1986)

‘ {O'Connor. J.,: concurzing). They alsza may do s0 to the
continuing aftacts of discrirmination by the iustitution itself
within the state or lecal educational systam as a wnole.!

The Dapartnaat's position is reflected in its puhlishea
‘regulatians anid its guidances om the application of Bakke, racee
targeted financial assimnce, and desegregation of institutions

" of higher education.? That position has net changod as a result
of the Fifth Circuit’s decision earlisr thig year in tha Ropwood
cage ar the Supreme Court’s recent detarmination not to graat
certiorari to review the Fifth Circuit’s decision. Hepwged v.
Texas, 78 F.3d:932 (sth Cir. 1996), ecert. genied, Yexag v.

 Hopwned, No. 95-—1773 (July 1, 1836). v

In denyin certiorari, the Supreme Caurt neither affi.rud
nor reversed the Fifth Clrcuit panel’z decision in Hepweod, whieh
took the position that the University of Texas Law School could
not take race into account in admissions either to prapote
as.ve.:sity or to teuedy the effects of the State’s formerly

! M_ammm v. 1A Croson Go., 488 U.S. 469, 491-92
(1989), Qg&;g__ﬁ;aj_:,gg v. Pordice, 505 I.8. 717, 732 n.7 (19%2).

1 34 CPFR Part 3100; Race-targeted rina.ncial Ala Notim, 59
Federal Register 8756 (Feb, 23, 1994); Pordice Notica, 53 redotal
Register 4271 (Jan. 31, 1994); Bakke Notice, 44 Federal Regicter
S8508 (Oct. 10, 1979); Sept. 7, 1995 lettar frem Judith Winston,
General cCounsel, United States Departsent of Education, to
Cellege and U‘mvers:ty counsel regarding the Supreme Court’s

i denjal of razi in podberesky v. Eirwin, 38 ¥.3d 147 (4th
cir. 1994) andiits decisicn in Adarzand Congtruectors v. Pena, 118

§. Ct 2097 (1995] ; Bevissd Criteria Specifying the Ingredients eof
Acceptable Plans to Decegregate State fystems of Public xighet '
sducation, 43 Federal Registsr 6658 .
(Fab. 13, 19?8).
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segregai:aa systen of public cducatzon. Yut could onl seék to
repedy the Law Schnol's cwn Alscrimiration. The denial of
doas not sean that the Supreme Court depatrted from

- sextiorard
Justice Powall’s opinion in Baxke that a college or university

has a compelling interest in taking race inte aceount in a

properly deviscd adnmizsions progream to achieve a diverse student

body. Nor dees!it mean that the Suprems Court accopts the Fifth
circuitfe narrev view of the permissible remedial

predicate justifying the cmldention of race by maeitutiam of
Aigher educatxcm

‘c°nsequently, the Department continues to beliﬂvn that,
ocutaide of tha Pifth cirouit, it is pmissible for an

. ‘educatiopal imstitytion to consaider race in a marrecwly tailorsd

wanner in either its admissiorns progvawm or its rinancial aig
prograw in orde? to achieve a diverse student body or to remedy
the effects of past discrimination in educatian systam=s. wWithin
the Fifth c;rwit the law i{s unclear aftar the panei’s decision
in Hapwoed.? Gi.van thia uncertainty, the Department will await

_ further proceedings in the case, which is now on ramand frcm the

panel decision, jor subsequent rulings in other cases before
detminmq mmr further guidance iz nec¢essary.

The Departnent s ofrice of civil Rights will centinue to
provide technical asaistance to institutions in their efforts to
devealop prcgrans that cozply with Txtle VI of the Civ‘i.l Rxghts
Act of 1964. » ‘

eSS e W

O

 Sincerely,

B . LI T

Judith A. Winston

A TR 7

P

’ see Tgxas:v. Hopwoed, No. 95-1773 (July 1, 1996} (opinion
of Ginsburg, 7. jpined by Souter, J.);: V. Howerd A. -
. 1996 WI. 3631399, 2-3 (7th Cir. 13996); Vo g,tg;g
. 8% P.34 720, 722-24 (5t Cir. 1996) (Politz, King,
¥ien@r, Benavides, Stewart, Parker a.nd Dennis, JJ., dlssaﬂtingl R
724-25 {scewnrt, ., dinsantznq)

ok iz A, T e

Nh I e e, RGO A e T A L

B S T 96193437 P.O3

@oo3



http:stewa.rt
http:goseqw.en
http:reaadi.al

AFFIRMATIVE ACTION

Are you in favor of quotas?

The responsibility of the Civil Rights Division is to enforce federal civil rights
laws and certain constitutional provisions. The Supreme Court has in a series
of decisions carefully delineated when race conscious remedies may and may
not be used by the Department of Justice to redress violations of those laws.
The decisions in Sheet Metal Workers and Paradise should and will dictate the
policy of the Justice Department. The practice of the Civil Rights Division
should be to adhere to, and be constrained by, those decisions. Obviously the
Division should not seek race conscious remedies where, under the - controlling
Supreme Court decisions, remedies of that sort would not be appropriate.

Senator, in 1991, as part of its work on the Civil Rights Act of that year,
Congress attempted without success to agree on a definition of a "quota.”
Most members of Congress agreed they were against quotas, but could not
agree on what they meant by a "quota”. I don’t think we are going to solve
that problem here today.

In casual conversation, or in a political debate, it may be perfectly sufficient to-
use the word "quota” to refer to the remedies you are against, but as a lawyer
responsible for enforcing federal civil rights statutes I have to be more precise.
In determining what race conscious remedies the Division should avoid, my
responsibility would be to Jook to the controlling Supreme Court decisions
rather than debating what is and is not a quota.




AFFIRMATIV E ACTION

7. g;gnfhcg bg,t, ween aﬁﬁrmgnve action and merit ‘ .

Question: Isn’t affirmative action inconsistent with merit based decisions?

Answer:

Often affirmative action is an effective strategy for advancmg merit pnn01ples
"Employers who follow affirmative action policies may well end up hiring or
promoting exceptionally well qualified women or minorities whom they might
otherwise have overlooked. President Clinton, in making cabinet and
subcabinet level appointments, deliberately set out to create an administration
that looks like America. In the course of achieving that goal he has assembled -
a superbly talented administration. The President’s policy and record is one
that recommends 1tself to any private employer.



=

8. Best qualified applicant
Question:

Answer:

 AFFIRMATIVE ACTION

But shouldn’t the best qualified applicant always get the job?

Often there simply is no “best qualified a-pplicant"'.v In the Weber case, for
example, the job in question was an entry level apprenticeship. Essentially all -
the interested workers, white and black alike, were fully and equally qualified

for the apprenticeship program; Mr. Weber, the white plaintiff in that case,

didn’t claim he had superior qualiﬁcations.



AFFIRMATIVE ACTION

9. Proven discrimination

Question:

Answer:

Shouldn’t affirmative action be limited to cases of proven unlawful
discrimination? : :

- The .Supreme Court has repeatedly rejected such a limitation on voluntary

affirmative action. In Bakke the Court held that race or gender could be
considered in college admissions as one of several factors that might increase
the diversity of the student body. In Weber the Court held that voluntary
affirmative action is permissible under Title VII even absent proof of prior
unlawful discrimination. The Court reached the same conclusion regarding
constitutional challenges to affirmative action in Wygant; Justice O’Connor’s
concurring opinion discussed this very issue in detail.

On the other hand, courts can only order affirmative action, or any other

- remedy, after a showing of a violation of the law.



AEFIRMATIVE ACTION

10. Race-conscious remedies

Question:

Answer:

Shouldn’t race conscious remedies, or at least court ordered race conscious

‘remedies, be limited to individuals who are the speclf' ¢ wctlms of proven
‘ dlscrnmmatnon" .

* - The .Supreme Court decxsxon in Sheet Megl Wgrlgerg reJected that distinction.

Often dlscnmmatory practices are directed against women or minorities as a

group, and it is not feasible to figure out which woman or minority would

have gotten a particular job in the absence of discrimination. Employers who

. violate Title VII are not in the habit of keepmg lists of the "actual victims" of

their unlawful conduct



11. Recruiting
Question:

Answer:

AFFIRMATIVE ACTION

Shouldn’t affirmative action be limited to recruiting?

The Supreme Court decisions regarding affirmative action do not make any -
such distinction. For example, in Sheet Metal Workers v. EEOC the
defendant union had for 20 years engaged in persistent intentional
discrimination in brazen violation of a series of state and federal court orders.
Ordering the union to recruit minorities would have been pomtless the union

- was still opposed to actually admitting minorities.



12. When justified?

Question:

Answer:

AFFIRMATIVE ACTION
What circumstances do you think justify affirmative action?

Senator, the question is not what circumstances [ think justify affirmative
action. As we sit here today there are 14 major Supreme Court decisions

- regarding when affirmative action is permissible, and when it is legally -

required.

In the case of court orders, affirmative action can only be required to redress a
proven violation of the law. In the case of voluntary affirmative action, the
Supreme Court has held that states subject to the constitution, and private
employers subject to Title VII, can engage in affirmative action in a somewhat
broader range of circumstances. For example, under Bakke a state college can

consider race in admission decisions in order to obtain a diverse student body.



B 13. §et ésides

AFFIRMATIVE ACTION

Questlon' Are you for set asxdes"

Answer:

' The federal set as1de programs that exist today were either created by
Congress, as was the case in Fullilove, or at least expressly sanctioned by
Congress, as was the case in Metro Brgadcastmg If these programs, or other

set aside programs which Congress may in the future enact, are attacked in the
courts, the Department of Justice will defend the actions of Congress.

At this point in firne, so far as T am aware, the legislative proposals that have
been advanced by the Clinton administration do not address the issue of set’
aside programs. The first priority of this administration was and remains

" revitalizing the national economy. Substantial progress has been made in our
first year, but more remains to be done, especially in the poor and

predominantly non-white neighborhoods of our country. Economic proposals
for deahng with those continuing problems are going to be formulated by
agencies other than the Civil Rights Division. If our views are sought, we w1ll'
certainly remind the agencies considering those economic issues of the
constitutional constraints that must be consxdered in framing any leglslatmn



AFFIRMATIVE ACTION

14. Minority Contracting Plan

Question:

Answer:

Background:

What is the Department s pos:tnon on race-conscious remednes, such as set-

..asides and hiring and promotion goals?

Consistent with the Supreme Court cases, race-conscious remedies may be
appropriate where Congress has authorized or required such relief to remedy

racial discrimination. Also consistent with Supréme Court cases, courts may

order race-conscious measures in certain circumstances to rernedy the effects
of past discrimination.

The Supreme Court ruled in Fullilove v. Klutznik, 448 U.S. 448 (1980), that
Congress, pursuant to its powers under the 14th Amendment, may enact race-
conscious measures to remedy historic discrimination in federal contracting,
without requiring agencies or states that receive federal funds to make )
independent findings of discrimination in the regions or in the sectors where

the federal funds for promulgating the federal contracting plan are utilized. In

‘Fullilove, and more recently in Metro Broadcasting v. ECC, 110 S. Ct. 2997
- (1990), the Supreme Court has stressed that greater deference is due
-Congress’s determination of a remedial plan than that of a state-sponsored

program. The Division has relied heavily on the principles of Fullilove to
defend federal minority and female contracting plans in instances where the
respective plans are sufficiently tailored to the achievement of the goals
contemplated by Congress.

With regard to court-ordered remedies and public employers’ voluntary
affirmative action plans, the Department has taken the position (most recently
in the Birmingham firefighters’ case in an 11th Circuit brief on remand from
Martin v. Wilks) that race-conscious relief may be justified where there is "a
firm basis for believing remedial action is necessary.” Johnson v.
Transportation Agency, 480 U.S. 616, 652 (1987) (O’Connor, J., concurring). -
The relief, however, should "exten[d] no further than necessary to accomplish
the objective of remedying” racial imbalances (citing United States v.

aradise, 480 U.S. 149, 166 (1987)). [Need fuller discussion, including
Qroso ‘Check with J. Silverstein for Payton draft responses].



'LEGISLATION

96. Legislation to overturn St. Mary’s Honor Center v. Hicks

Question:

Answer:

‘Do you support legislation to overturn the Supreme Court’s decision

in St. Mary’s Honor Center v. Hicks, 113 S. Ct. 2742 (1993)?

It is likely that ﬂ‘ icks will make it more difficult for victims of

- intentional discrimination to win relief. Although the Department has

not yet taken a formal position, I believe some legislation may be needed

- to address this problem.

~ Background:

Sen. Metzenbaum has 'introduéed legislation, S. 1776, that would
overturn Hicks by using the language of prior Supreme Court cases.
Pursuant to the bill, a complainant could prevail by showing either that

- "a discriminatory reason more likely motivated the respondent,” or "the

respondent’s proffered explanation is unworthy of credence.” Thus, the
complainant would not have to show, as Hicks holds, that the proffered
explanation was not only a pretext, but was a pretext for discrimination.
Courts have read Hicks to require that complainants produce direct
evidence of discrimination. That requirement undermines the rationale
behind the McDonnell Douglas prima facie case, which is that direct
knowledge of the defendant’s true intent often lies uniquely with the
defendant and he must come forward and state his real reason or be held
liable. '




