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THE WHITE HOUSE 

WASHINGTON 

July 19, 1995 

.. 
TO THE PRESIDENT: 

, J 

We are pleased to submit this report on the Review of Federal Affirmative Action Programs. 
When you requested this analysis four months ago, you stated your belief th~t a candid and 
balanced description of these programs, including a discussion of what is kno~n about their 
strengths and weaknesses, would provide a valuable starting point for a national donversation on 
the challenges of creating truly equal opportunity. In that spirit, dozens of ~dministration 
officials have studied the details of various programs together with analyses from\many sources. 
This Report summarizes that evidence and, where appropriate, offers preliminary iconclusions of 
fact based on that evidence. In addition, we have taken the policy principles you provided at the 
beginning of our effort and applied those in a preliminary fashion to the key programs. The 
result is a set of policy recommendations for your consideration. . 

Several of our conclusions and recommendations, however, must be considered tentative and 
provisional because the intervening Supreme Court decision in Adarand Constr~ctors. Inc. v. 

I 

Pefia now requires that many such judgments be based on the much more deta~led empirical 
analysis entailed by the constitutional standard of n strict scrutiny. Nevertheless, we believe our n 

preliminary views are responsive to your request, and will be a useful starting \point for the 
Attorney General and the agencies as they work to ensure full compliance with Adarand. 

We want to note the special contributions of Peter Yu, Susan Liss and Michael Waldman in 
preparing this Report, together with the diligent and thoughtful participation of the subcabinet 

. I 
and senior officials who worked with us in conducting the review itself. We and the Steering 
Committee were supported by an outstanding team of policy analysts and attorneys drawn from 
several agencies, who conducted the basic research. \ 

Finally, we want to express our appreciation to you for this opportunity and challenge. We hope 
this Report will serve well in the ongoing debate over affirmative action. 

" George Stephanopoulos Christopher Edley, Jr. 
Senior Adviser to the President Special Counsel to the President 

for Policy and Strategy 
J 
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1. INTRODUCTION 

1.1 	 Purposes of the Review 

On March 7, 1995, President Clinton directed that a review be conducted \of the Federal 
government's affirmative action programs. The President asked the following questions: 

\ 

• 	 Descriptions. What kinds of Federal programs and initiatives are now in place, and how 
are they designed? 

• 	 Performance. What is known about their effects -- benefits and costs, direbt and indirect, 
intended and unintended -- both to the specified beneficiaries and to oth1ers? In short, 
how are they run? Do they work? Are they fair? I 

In preparing this report, we analyzed federal programs that might be categorized las affirmative 
action. I These programs range from outreach efforts that encourage grantmakers to seek out 
members of disadvantaged groups, to procurement regulations that set aside partidular contracts 
for competitive bidding limited largely to minority-owned, economically disadvktaged small 

. 	 I
busmesses. 1\ 

The report first sets forth the framework we used to analyze these programs. It then describes 
the evolution of affirmative action, as policymakers sought to make real the promi~e of the civil 
rights legal breakthroughs. It then summarizes the evidence ofdiscrimination and exdlusion today, 
followed by a brief review of the overall effectiveness of affirmative actidn and anti-

I 

\ 
1 "Affirmative action" enjoys no clear and widely shared definition. This contributes to 

the confusion and miscommincation surrounding the issue. We begin therefore wi~h a 
definition: I. 

I 
For purposes of this review, "affirmative action" is any effort taken to expand 
opportunity for women or racial, ethnic and national origin minorities by USing 
membership in those groups that have been subject to discrimination as a II 

consideration. Measures adopted in court orders or consent decrees, however, 
were outside the scope of the Review. 

I 

For economy of language, in this document the use of the word "race" (e.g., "race-targeted 
I 

scholarship") also refers to membership in an ethnic group that is disadvantaged because of 
prejudice and discrimination I 

Affirmative Action Review: Report to the President 

PHOTOCOPY 
PRESERVATION 

I 

p.l 



" 

" 

, 

'.j 

.. ; 

discrimination measures. All of this provides the context for considering cuhent affirmative 
action programs in more detail. Several sections describe the government's rrlajor affirmative 
action programs, and applies to those programs the policy test set forth by the I,President 

I 
We conclude that these programs have worked to advance equal opportunity by[ helping redress 
problems of discrimination and by fostering the inclusion needed to strengthen critical 
institutions, professions and the economy. In addition, we have examined Ilconcerns about 
fairness. The evidence shows that, on the whole, the federal programs are fair an~ do not unduly 
burden nonbeneficiaries. Finally, we conclude that some reforms would make the\programs work 
better and guarantee their fairness. i 

I 
The discussion of these programs is necessarily a preliminary analysis. The S~preme Court's 
decision in Adarand Constroctors, Inc. v. Pena2 changed the standard of legal anialysis required 
to determine the constitutionality of affirmative action programs that apply to rac~ and ethnicity. 
The first and most fundamental question in any policy test must concern the consbtutionality of 
the program. Accordingly, on June 28, 1995 the Department of Justice issued guidance to federal 
agencies for use in reviewing existing programs under the new, stricter Adarand st4ndards3

. This 
document is not intended to bear on the legal determination of whether any particular program 
satisfies the constitutional standard advanced in Adarand. I: 

I 

1.2. Analytical Framework 

Affirmative action produces deep feelings on all sides. A clearheaded analysis of this subject 
must begin with basic questions: What is the purpose of affirmative action? Is it the same in 
all circumstances? How does that purpose intersect with other goals of our governmental and 

I ­

legal system? This section outlines the framework for analyzing affirmative action that was 
followed in the course of this review. The framework provides a basis for analyzin~ the success 
and fairness of the government's existing programs -- and for concluding whetherl a particular 
program should be retained, reformed or replaced. '[ 

I 

1.2.1. Basic premise: equal opportunity 
[ 

The tests that we apply are based on a fundamental premise: the goal of any affirmktive action 

~~~~T~~S!.~~ to promote ~~~1:;;@~jWi1;~(:f~$J:~~P.i;i~m~~~3f~iJ~:}I1~~f6
~lll~~.:.:~~t;p~~~s a central tenet of our constitutIonal and pohncal system, and lSI a bedrock 
value in our culture. It is the fundamental goal of the civil rights statutes -- and of/lffirmative 
action as well. More particularly, affirmative action is only one of several tools ~sed in the 

I 

115 S. Ct 2097 (1995). 


See Appendix B of this report. 


\ 
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public and private sectors to move us away from a world of lingering biases and the poisons of 
prejudice, toward one in which opportunity is equal. Affirmative action measures recognize that 
existing patterns of discrimination, disadvantage and exclusion may require tace- or gender-
conscious measures to achieve that equality of opportunity. \ 

Because our ultimate goal is to perfect and realize this American ideal of opportJity, affirmative 

action cA!1Q«t:t~~A~~;2~~£!~f~tti-t -- ~~~~:tt~~~~7~~pJ9~;lPJ~i!!~~~~r!~!~;!:gtQ.eJs 
0LP::ER'11tlffi1tydh~;,tQ.eir.:!'pue.!~JJl· other words, w~ belIeve It IS ~ong If an un~uahfied person 
receives a preference and is thereby, chosen for a Job, a scholarship, or a federal contract over 
a qualified person in the name of affirmative action. However, the review of fe1deral programs 
(ftd broader practices demonstrates th~t affirmative action, when us~d properly, is \c.onsistent with 
rerit. It also demonstrates that "ment" must be properly defined m terms of the needs of each 
~rganization, and not in arbitrary ways that are, in their effect, exclusionary. A d~monstrated or 
ipredicted ability to get the job done is a merit test; "old-boy" connections and cronyism are not. 

1.2.2 Tile First Test: Does It Work? 

i 

More specifically, the President's first charge was to determine whether the federal government's 
affirmative action programs work. . I 
Whether a program "works" depends on what goal it seeks to achieve. Abov~ all else, the 
overriding goal of affirmative action must be to provide equal opportunity for all citizens. In 

I 

Pvtursuit of that goal, affirmative action has ~g~g~!!~r,¥.,.J~~~iens r~~&.~i~!~22.;:)5!fn 

d~z~~Wl£Jllr1!ll~iBr~lP9t.~~~i9f) -- both of which are consistent with the traditional 
American values of opportunity, merit and fairness. 

Expanding opportunity by fighting and preventing discrimination. The primary justification for 
the use of race- and gender-conscious measures is to eradicate discrimination, root and branch. 

I 

Affirmative action, therefore, is used first and foremost to remedy ~p~(:jfk, past and current 
discrimination or the \Ll}!.~Ij~ts of past discrimination -- used sometimes by cburt order or 
settlement, but more often used voluntarily by private parties or by governments. IAffirmative 
action is also used to P...1f$Yl;llh!uture discrimination or exclusion from occurring. It does so by 
ensuring that organizations and decision makers end and avoid hiring or other p~actices that 
effectively erect barriers. In undertaking such efforts. however, two wrongs don't triake a right. 
Illegal discrimination includes reverse discrimination; reverse discrimination is di~crimination, 
and it is wrong. ~Digp~S!!g,BE~~9:~~J1i!!lki&:I!Q!'-J:~~~~~1Pinatien\. 

Expanding opportunity through inclusion. Vigorous prosecution of proven i~stances of 
discrimination will not by itself close the opportunity gap; bias and prejudice have\ proven too 
varied and subtle for that. Therefore. to genuinely extend opportunity to all, we must take 
affirmative steps to bring underrepresented minorities and women into the economic tnainstream. 

.J The consequences of years of officially sanctioned exclusion and deprivation are \powerfully 
evident in the social and economic ills we observe today. In some circumstances, therefore, race-
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and gender-conscious measures can also be justified by the compelling importance of inclusion. 
Affirmative action is sometimes used simply to open institutions and opportunitiJs because doing 
so will move minorities and women into the economic mainstream, with ben~fits to them, to 
those institutions, and to our society as a whole. For example: \ 

• 	 Virtually all educators acknowledge that a college is a better academic enterprise 
if the student body and faculty are diverse. 

• 	 A police department will be more effective in protecting apd serving its 
community if its officers are somewhat reflective of that community. 

• 	 The military recognized years ago that sharp imbalances in the rebresentation of 
minorities and women in the leadership grades of enlisted and Icommissioned 
personnel undermined the cohesion and effectiveness of military units, and 
effectively deprived the armed forces of full use of a portion of oJr nation's pool 
of talent. Most major corporations recognize this same challe~ge.1 

• 	 Judges and government policy makers must be able to reflect the concerns, 
aspirations and experiences of the public they serve in order to do their jobs well 
and enjoy legitimacy. 

Ultimately, therefore. the test of whether an affirmative action program works. is whether it 
hastens the eradication of discrimination, and promotes inclusion of everyone in the opportunities 
Ame~ica promises us all. As a general matter, increases in the numbers of employe~s. or students 
or entrepreneurs from historically underrepresented groups are a measure lof increased 
opportunity. It is very difficult, however, to separate the contribution of affirmati~e action from 
the contribution of antidiscrimination enforcement, decreasing prejudice, rising incomes and other 
forces. At the same time. the fact that we observe so much continuing socioeconbrnic division 

I 

and inequality of opportunity does not imply that affirmative action is a failure. It is merely one 
tool among many that must playa part in creating opportunity. 

1.2.3. The Second Test: Is the Program Fair? 

For each federal program, at the President's direction, the Review team asked the agency head. 
to apply the following test of essential fairness, stated here with regard to race: 

(1) 	 Not quotas. Quotas are intrinsically rigid, and intrinsically relegate qualifications and 
other factors to secondary status. Does the program effectively avoid quotas for inclusion 
of racial minorities ? \ 

(2) 	 Race-Neutral Options. In a program's design or reconsideration, have optidns for using 
I 

various race-neutral decision factors been analy zed? Were options reasonably rejected, 
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given the available information and experience, because those alternativ~s are unlikely to 
be acceptably effective in advancing the program objectives? 'I 

I 

(3) 	 Flexible. If race-neutral measures will not work, is the measure appli~d in a flexible 
manner, and were less extensive or intrusive uses ofrace analyzed and rejected based on 

" a determination that they would not have been acceptably effective? I, 

\ 

(4) 	 Transitional. Is the measure limited in duration, and does the administering agency 
periodically review the continuing need for the measure? 	 I 

I 

(5) 	 Balanced. Is the effect on nonbeneficiaries sufficiently small and diffu~e so as not to 
unduly burden their opportunities? In other words, are other jobs or other ~imilar benefits 
available, or is the result of the program to close off an irreplaceable ben1efit? 

I 

1.2.4. Affirmative Action: Tile Rig/lt Way and The Wrong Way \ 
I 

In short, we believe that there is a right way to do affirmative action, and a wrorlg way. This 
review conducts a preliminary policy analysis of many of the existing programs to aSsess whether 
they represent the "right way." This means two things: they must actually work to ¥fectuate the 
goals of fighting discrimination and encouraging inclusion; and they must be fair -- i.e., no 

I 

unqualified person can be preferred over another qualified person in the name of affirmative 
action, decisions will not be made on the basis of race or gender except when therJ is a special 
justification for doing so, and these measures will be transitional. Only by applying these 
principles can we aggressively and simultaneously pursue remedies to discrimination, the 
inclusion we need in order to strengthen our institutions and our economy, and esserltial fairness 

. 	 I 
to all. 	 I 

i 

1.3 	 The Adarand review 

I 
On June 12, 1995, in the case ofAdarand Constructors. Inc. v. Pena, the United Stat~s Supreme 
Court held that many federal affirmative action programs, under the equal protection bomponent 
of the Fifth Amendment's Due Process Clause, must be reviewed by the courts u~ing "strict 
scrutiny." To surmount this hurdle, the program must be shown to meet a "compelling 
governmental interest," and must be "narrowly tailored to meet that interest." This lis a more 
demanding legal test than had previously been applied to federal affirmative action programs, and 
as a practical matter it will require a searching analysis of many federal programs. T~e specific 
dimensions of that inquiry, as best can be discerned from federal case]aw, are described in 

(" 	 Appendix B to this Report, which is the memorandum to agency general counsels from! Assistant 
Attorney General Walter Dellinger, Office of Legal Counsel, Department of Justice. I 
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The Court's decision concerned what is constitutionally permissible, which is a necessary but not 
I 

sufficient consideration in judging whether a measure is wise public popcy. We have 
recommended, therefore, that the President, issue a directive to agency headsl which not only 
instructs them to conduct the thorough analysis required by Adarand as a matter!,of constitutional 
law, but also instructs them to apply a set of basic policy principles. Specifically, after .. 
emphasizing the President's commitment to affirmative action, the President instructs agency 
heads: 

I 
. 

In all programs for which you are responsible that use race, ethnicity or ~ender as a 
consideration in order to expand opportunity or provide benefits to members of groups 
that have suffered discrimination, I ask you to take steps to ensure adher~nce to the 

,) following policy principles. Any program must be eliminated or reformed if it: 
I 
I 

creates a quota~ I 
I 
Icreates preferences for unqualified individuals; 	 I 
I 
Icreates reverse discrimination; or 

continues even after its purposes have been achieved. 
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2. AFFIRMATIVE ACTION: HISTORY AND RATIONALE 

I 

Neither this review nor the current debate over affirmative action occur in a historical vacuum. 
I 

This and the following two sections provide the context for this review, and, ind1eed, for federal 
affirmative action programs. First, we examine the history of the creation of modem affirmative 
action programs. Then, in section 3, we review the general evidence on the effectiveness of 
affirmative action. Finally, section 4 examines the extent to which discriminatiorl and exclusion 

,) persist today, suggesting that it is too soon to abandon the affirmative action todt 

2.1 Background 

The current scope of affirmative action programs is best understood as' an outgrowth and 
continuation of our national effort to remedy subjugation of racial and ethnic mi~orities and of 
women -- SUbjugation in place at our nation's founding and still the law of the hind within the 
lifetime of "baby-boomers." Some affirmative action efforts began before the great burst of civil 
rights statutes in the 1950s and 1960s. But affirmative efforts did not truly, tak~ hold until it 
became clear that anti-discrimination statutes alone were not enough to break! longstanding 
patterns of discrimination. \ 

I 
For much of this century, racial and ethnic minorities and women have confronted legal and 
social exclusion. African Americans and Hispanic Americans were segregated idto low wage 

, I 

jobs, usually agricultural. Asian Americans, who were forbidden by law from qwning land, 
worked fields to which they could not hold title. Women were barred by laws inl many states 
from entering entire occupations, such as mining, fire fighting, bartending, law, and medicine. 

The first significant wave of progress in enhancing employment opportunities for African 
Americans and women came during the labor shortages of World War IT and immediately 
afterwards, before the use of affirmative action. Nonetheless, racial separation coAtinued, and 
African Americans were still segregated for the most part into low wage jobs into the 1960s. For 
Hispanic Americans, employment opportunity remained seriously restricted intoIthe 1970s. 
Whole industries and categories of employment were, in effect, all-white, all-male. In thousands , 
of towns and cities, police departments and fire departments remained all white and male;

lWomen and minorities were forbidden to even apply. In grocery and department stores, clerks 
were white and janitors and elevator operators were black. Generations of African IAmericans 
swept the floors in factories while denied the opportunity to become higher paid oPleratives on 
the machines. In 'businesses such as the canning industry, Asian Americans were not only 
precluded from becoming managers, but were housed in physically segregated livin!g quarters. 
Stereotypical assumptions that women would be only part-time or temporary workers \resulted in 
their exclusion from a full range of job opportunities. Newspaper job listings were 'segregated 
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by gender. Women also confronted other barriers to fun inclusion: lower pay and fewer benefits 
than men, even when performing similar jobs; losing their jobs if they m~rried or became 
pregnant; and sexual harassment on the job. 

African Americans, even if they were college-educated, worked as bellboys, porters and 
domestics, unless they could manage to get a scarce teaching position in the all-black school -­

lwhich was usually the only alternative to preaching, or perhaps working in the post office. In 
lhigher education most African Americans attended predominantly black Icolleges, many 

established by states as segregated institutions. Most concentrated on teacherl training to the 
exclusion of professional education. Students who were interested in business had to take 
business education instead of administration. A few went to predominantly whit~ institutions, in 
which by 1954, about one percent of entering freshman were black. 

Asian Americans and Hispanic Americans, were ]egally barred from attending some public 
schools. And women were systematically excluded from some private and state fimded colleges, 
universities, and professional schools well into the 1970s. In general, it is clear \that separation 
of the races and relegation of women to the sidelines remained the norm for most of this century. 

\ 
The civil rights movement had its dramatic victories -- Brown v. Board of Education and the 
other cases striking down segregation, the Civil Rights Act of 1964, the VotingRights Act of 
1965 -- which helped advance the Constitution's promise of equal opportunity to all minorities 
and women. Even after passage of the civil rights laws beginning in the 1960s, however, the 
road to equa]·opportunity for minorities and women was difficult, and programs often very slow. 
These judicia] and legislative victories were not enough to overcome lo~g-entrenched 
discrimination, for several reasons. In part, these measures frequently focused only on issues of 
formal rights (such as the right to vote) that were particularly susceptible to judici~l or statutory 
resolution. In part, the difficulty was that formal litigation-related strategies are inevitably 
resource-intensive and often dependent upon clear "smoking gun" evidence of bvert bias or 
bigotry, whereas prejudice can take on myriad subtle, yet effective, forms. Thu~, private and 
public institutions alike too often seemed impervious to the winds of change, remaitiing all-white 
or aU-male long after court decisions or statutes formally ended discrimination. 

As a result, both the courts and Republican and Democratic administrations turned to race- and 
gender-conscious remedies as a way to end entrenched discrimination. These re~edies were 
developed after periods of experimentation had shown that other means too often failed to correct 
the problems. here are some typical examples: 

• 	 In July 1970, a federal district court enjoined the State of Alabama from continuing to 
discriminate against blacks in the hiring of state troopers. The court found that "in the thirty­
seven year history of the patrol there has never been a black trooper." The order included 

I 

detailed, non-numerical provisions for assuring an end to discrimination, such 11S stringent 
controls on the civil service certification procedure and an extensive program of recruitment 
of minority job applicants. Eighteen months later, not a single black had been hirJd as a state 
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trooper or into a civilian position connected with the troopers. The district c~urt then entered 
a further order requiring the hiring of one qualified black trooper or support 'Iperson applicant 
for each white hired until 25 percent of the force was comprised of blacks.IBy the time the 
case reached the Court of Appeals in 1974, 25 black troopers and 80 black s~pport personnel 
had been hired.4 The U.S. Supreme Court ultimately affirmed the orders, \ 

• 	 In 1979, women represented only 4 percent of the entry-level officers in th~ San Francisco 
police department. By 1985, under an affirmative action plan ordered in a c¥e in which the 

1":;( DOJ sued the City for discrimination, the number of women in the entry cl~s had risen to 
175, or 14.5 percent. 'I[ 

I 

• 	 Similarly, a federal district court review of the San Francisco Fire Departm~nt in 1987 led 
to a consent decree which increased the number of blacks in officer positions from 7 to 31, 
Hispanics from 12 to 55, and Asians from 0 to 10; women were admitted as firefighters for 
the very first time. . \ 

! 
I 

• 	 In 1975, a federal district court found that Local 28 of the Sheet Metal Workers' International 
Association had discriminated against non-white workers in recruitment, \ training and 
admission to the union. The court found that the union had (1) adopted discriminatory 

I 
admission criteria, (2) restricted the size of its membership to deny access to n;tinorities, (3) 
selectively organized shops with few minority workers and (4) discriminated in favor of white 
applicants seeking to transfer from sister locals. The court found that the recor~ was replete 
with instances of bad faith efforts to prevent or delay the admission of minorities. The court 

I 

established a 29 percent membership goal, reflecting the percentage of minorities in the 
relevant labor pool. The Supreme Court affirmed the relief. I 

i 

• 	 Prior to 1974, Kaiser Aluminum hired only person! with prior craft experience as craft 
workers at its Gramercy, Louisiana plant. Because blacks traditionally had be~n excluded 
from the craft unions, only 5 of 273 skilled craft workers at the plant wen~l black. In 
response, Kaiser together with the union, established its own training program to fill craft jobs 
with the proviso that 50 percent of new trainees were to be black until the pe~centage of 
black craft workers in the plant matched the percentage of blacks in the local labot pool. The 

I 

Supreme Court held this program to be lawful. 	 \ 

• 	 On March 23, 1973, the Nixon administration's Department of Justice, Departmen~ of Labor, 
Equal Employment Opportunity Commission and the Civil Service Commission iss~ued a joint 
memorandum titled "State and Local Employment Practices "Guide." The guide ~points out 
that the Nixon Administration... since September of 1969, recognized that goals and 
timetables... are a proper means for helping to implement the nation's commitment to equal 
employment opportunity." The memorandum stressed that strict quotas are unacceptable but 

I 
i 

NAACP v. Allen, 493 F.2d 614, 621 (1974). \ 
\ 

I 
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that goals and timetables' are entirely different and reasonable tools. (Attorti,ey General John 
Mitchell led the legal defense of the distinction between goals and quotas.}In July of 1986, 
Justice O'Connor referred to this document, and the merits of fair and effedtive affirmative 

I 

action goals, in the concurring portion of her opinion in Local 28. Sheet Metal Workers v. 
EEOC. In doing so, she joined the Court majority's support for numeri41 guidelines in 
affirmative action programs. . 

2.2 Fair Employment -- The Executive Order 
II 

The longest-standing federal affirmative action program has its roots in World\ War II. The 
Executive Order barring discrimination in the federal government and by war industries was 
issued by President Franklin Roosevelt. The action was taken to forestall a plari,ned march on 
Washington organized by A. Philip Randolph, the President of the Brotherhood of Sleeping Car 
Porters. Roosevelt's order barred discrimination against blacks by defense cohtractors, and 
established the first Fair Employment Practices Committee. However, federal compliance 
programs were routinely understaffed, underfunded and lacked enforcement authJrity. 

, i 

\ 

After World War II, gains that had been made by women and blacks receded as returning GIs 
reclaimed their jobs. By 1960, the 10 million workers on the payrolls of the 100 largest defense 
contractors included few blacks. The $7.5 billion in federal grants-in-aid to the states and cities 
for highway, school, airport, school and public housing construction went almost e~clusively to 
whites. The U.S. Employment Service, which provided funds for state-operated \employment 
bureaus, encouraged skilled blacks to register for unskilled jobs, accepted requests ifrom white 
employers and made no efforts to get employers to accept African American wo~kers. The 
President's Committee on Government Contracts, chaired by Vice-President Nixon in 1959, 
blamed "the indifference of employers to establishing a positive policy of nondisdrimination," 
stated that such indifference was more prevalent than over discrimination, and called for remedial 
d~ 	

\

I 
I 

In response to the civil rights movement, President John F. Kennedy created a Cohtmittee on 
Equal Employment Opportunity in 1961 and issued Executive Order 1 0925, ~hich us~d the term 
"affirmative action" to refer to measures designed to achieve non-discrimination. In 1965, 
President Johnson issued Executive Order 11246 requiring federal contractors to take hl-firmative 
action to ensure equality of employment opportunity without regard to race, religion and national 
origin. In 1968, gender was added to the protected categories. \ 

'j 	 i 
I 

In the Johnson Administration, the Labor Department Office of Federal Contract Compliance 
I 

(OFCCP) started pre-award compliance for federal contracts over $1 million. The Office began 
with construction contractors, who were required to set goals and timetables under a regulation 
issued to implement the Order in 1968. However, under pressure from unions and th¢ General 

" Accounting Office, which found the process too vague, OFCCP discontinued the effdrt. 

\ 
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But in the most far-reaching federal expansion of affirmative action, the tlgoal~ and timetables" 
plan was revived by President Nixon and Labor Secretary George Shultz in 196? In issuing the 
so-called "Philadelphia Order," Assistant Secretary Arthur Fletcher said: Ii 

I 
Equal employment opportunity in these [construction] trades in the Philadelphia area is still 
far from a reality. The unions in these trades still have only about 1.6 percent minority group 
membership and they continue to engage in practices, including the gran!ting of referral 
priorities to union members and to persons who have work experience under hnion contracts, 
which result in few negroes being referred for employment. We find, theref~re, that special 
measures are required to provide equal employment opportunity in these se-xen trades.s 

\ 
.) 	 President Nixon later remembered, "A good job is as basic and important a civil right as a good 

education ... I felt that the plan Shultz devised, which would require such [affirmative] action 
by law, was both necessary and right. We would not impose quotas, but would Irequire federal 

I 

contractors to show affirmative action' to meet the goals of increasing minority employment. ,,6 
I 

Order No. 4 in 1970 extended the plan to non-construction federal contractors. 

I2.3 Fair Employment -- Enforcement of Title VII 
I 

In July, 1963, in the midst of the civil rights campaign in Birmingham, Alabama, ~resident John 
F. Kennedy appeared on national television to propose a civil rights bill. The meaSure proposed 
outlawing discrimination in public accommodations, permitting a cut-off of feder~ funds from 
discriminating institutions, and expanding the equal employment opportunity committee he had 
established. After President Kennedy's assassination, Title vn was enacted as pari of the Civil 
Rights Act of 1964, seeking to end discrimination by large private employers wheth~r or not they 
had government contracts. The Equal Employment Opportunity Commission, established by the 
Act, is charged with enforcing the anti-discrimination laws through prevention of bmployment 
discrimination and resolution of complaints. The Act is designed to make employe~s whole for 
illegal discrimination and to encourage employers to end discrimination. Title VII was 
substantially strengthened in 1972 amendments, $igned by President Nixon. As Su~reme Court 
holdings concluded, the legislative history to the 1972 amendments made clear th~t Congress 
approved of race- and gender-conscious remedies that had been developed by thle courts in 
enforcing the 1964 Act. I 

I 
I 

'j 

5 DOL memo from Arthur Fletcher to All Agency Heads discussing the revised 
Philadelphia Plan, 6/27/69. 

6 Richard Nixon, RN: The Memoirs ofRichard Nixon 437 (Grosset and Dunlap: 978). 
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Court-ordered affirmative action to remedy violations of Title VII developed o~ a parallel track 
with the Executive Order program, as another remedial effort to stop existing di~crimination and 
prevent its recurrence. The Supreme Court's most comprehensive review of affinhative action has 
occurred in 	the employment area. \ 

i
2.4 Education I 

\ 
-",. 	 Discrimination in education was the target of the original breakthrough civil rightS cases. Indeed, 

because:leducationdssthe:;gate»@Y:rlQ>'oPportunity, education has consistently been I.a central focus 
of civil rights efforts. But for nearly two decades following the original court decisions, 
educational institutions -- particularly colleges and graduate schools -. remained ~redominantly 
white and male. In 1955, only 4.9 percent of college students ages 18·24 weire black. This 
figure rose to 6.5 percent during the next five years, but by 1965 had slumped back to 4.9 
percent. Only in the wake of affirmative action measures in the late 1960s and e~rly 1970s did 
the percentage of black college students begin to climb steadily (in 1970, 7.8 percent of college 
students were black; in 1980, 9.1 percent; and in 1990, 11.3 percent). \ 

i 

The 1978 Bakke case set the parameters of educational affirmative action'. The University of 
California :rDtvis medical school had reserved 16 available places for qualified ~inorities . In 
a splintered decision, with Justice Powell casting the deciding vote, the Supreme Cou1rt essentially 
decided that setting aside a specific number of places in the absence of pr~of of past . 

I 

discrimination was illegal, but that minority status could be used as a factor in admi1ssions . The 
desire to obtain a "diverse" student body was found to be a compelling goal in theieducational 
context in Justice Powell's controlling opinion.. \ 

\ 
Increased educational opportunity has, in fact, revolutionized education, although \some gaps 
persist. While the. enrollment of women in higher education has risen steadily. with women 
now earning nearly fifty percent of all bachelor's and masters degrees, they earn only one third 
of doctorate and first professional degrees, and continue to lag in math, engineerin,g, and the 
physical sciences at both the undergraduate and the doctoral levels. 

\ 
Through the availability of student aid programs and aggressive recruitment and\ retention 
programs, the college-going rate for blacks and whites who graduated from high school1iWas about 
equal by 1977. Since 1977, however, the proportion of black 18-24 year old high school 
graduates enrolled in college has not kept pace with that of white students. While the pl~rcentage 
of black students who have graduated from high school has increased approximately 2P percent 

\ 

7 Regents of the University of California v. Bakke, 438 U.S. 265(1978). 
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\ 
I 
I 
I 

" 

in the past 25 years, the portion of black high school student graduates attending college is now 
25 percent less than that of white students.s . ! 

I 

The story is similar for the Hispanic enrollment rate. In 1976, the college-goin~ rate for 16-24 
year old Hispanics who had recently graduated from high school (53 percent) ac~ally exceeded 
the white rate (49 percent). Since then, the Hispanic college-going rate has stag~ated while the 
white rate has increased signficantly. By 1994, the white college-going rate Had risen to 64 
percent, whereas the Hispanic rate had fallen to 49 percent.9 

\ 

\ 

8 Chronicle ofHigher Education: April 28, 1995. \ 

\ 
9 Nationa1 Center for Education Statistics, Digest of Education Statistics 1994, NCES 

I94-] ] 5, Table 179. 

Affirmative Action Review: Report to the President 

PHOTOCOPY 
IPRESr::P,VATION· 

p.13 



.' 

3. EMPERICAL RESEARCH ON AFFIRMATIVE ACTION 

AND ANTI-DISCRIMINATION 

Modem affirmative action, then, was established as policymakers groped for a ray to address 
continuing problems of discrimination. Has i~ worked to help eradicate ofl pre~ent s~ch 
discrimination? In a fundamental sense the questIon must be posed for the broadCfr soclety-Wlde 
effort of which federal programs are only an element and, ideally, a model. ! 

3.1 Review of the Empirical Literature, in Summary 

Over the past three decades, minorities and women have made real, undisputa~le economic 
progress. Before the Civil Rights Act of 1964, the median black male worker earned only about 
60 percent as much as the median white male worker;lo by 1993, the median black male earned 
74 percent as much as the median white male. I I The male-female wage gap has ~lso narrowed 
since the 1960s: median female earnings relative to median male earnings rose fi,om about 60 
percent during the 1960s to 72 percent in 1993.12 

\ . 

\ 

This section of the Report addresses three issues: (1) Why has there been an ~arnings gap 
between black and white workers, and what role did anti-discrimination legislation and 
affirmative action play in the reduction of that gap? (Earnings gaps for HispanicS and Asians 
also exist which have been linked to discrimination. The wage gaps for African A~ericans and 

I 

women are examined here in detail in order to illustrate the relationship between the problems 
and historic solutions.) (2) Why has there also been an earnings gap between men imd women, 
and what role did government policies play in the reduction of that gap? (3) I~ there any 
evidence that affirmative action boosted minority or female employment? \ 

3.2 Effect on Earnings 

3.1.1 Anti-Discrimination Policy, ti,e Minority-White Earnings Gap 

10 Bureau of Labor Statistics, Current Population Survey. 

II Bureau of Labor Statistics, Current Population Survey. 

12 Bureau of Labor Statistics, Current Population Survey. 
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• 	 The ratio of the average black workers' earnings to the average white ~orkers' earnings 
increased significantly in the 1940s, increased slightly if at all in the 11950s, increased 
significantly between 1960 and the mid 1970s, and declined somewhat since ,he late 1970s.13 

• 	 Hispanic men earn 81 percent of the wages earned by white men at the same \education level. 
Hispanic women earn less than 65 percent of the income earned by white men with the same .' education level. 14 . !I 

• 	 There has not been an- improvement in the employment-population rate ofi black workers 
relative to whites since the 1960s. If anything, there has been a deterioratiorl in the relative 
employment-population rate. 15 

\ 

• 	 Education and work experience are the two most reliable predictors of a wOr-ker's earnings. 
Black workers historically have had much lower education than white workers. Adjusting 
for racial differences in education and work experience can account for ab6ut half of the 

I 

wage gap between black men and white men, and about one-third of the gap between black 
-	 \ 

women and white women. Additionally, holding constant differences in iri,dividuals' test 
scores leads to a further reduction in the black-white earnings gap, For exkmple, in one 
study, in 1991, black males earned 29 percent less than white males without any adjustments, 
15 percent less after adjusting for education and experience, and 9 perc~nt less after 
additionally adjusting for test scores. For women, the gap declines from 14 percent to almost 
zero after making these adjustments.16 There is some controversy as to how t6 interpret the 
black-white wage gap after holding constant differences in education, test scofes, and other 
variables. In particular, differences in education or test scores may themselves Irepresent the 
discrimination.. Thus, the reduction in the racial gap after controlling for thesJ factors may 

I 

13 	 Bureau of Labor Statistics, Current Population Survey. For a time-series discussion of 
. 	 I 

black/white earnings rations, see Donohue, John and James Heckman, 1991. flCon~inuous 

versus Episodic Change: The Impact of Federal Civil Rights Policy on the Econotrtic Status of 
I 

Blacks," Journal ofEconomic Literature, 29: 1603-43. See also, Bound, John and Richard ,
I 

Freeman, 1989, "Black Economic Progress: Erosion of Black Americans" in The Q~estion of 
Discrimination. 1 

1 

14 EEOC, Office of Communication, The Status ofEqual Opportunityin the A~erican 
Workforce (1995). For a discussion of empirical evidence on earnings gaps and I 

discrimination for Hispanics, see Gregory DeFreitas, Inequality at Work: HispanicS in the 
U.S. LaborForce (New York: Oxford Press, 1991). . 	

1

• 

15 	 Bureau of Labor Statistics, Current Population Survey. 

16 	 Rogers, Bill, 1994,"What Does the AFQT Really Measure: Race, Wages, Schooling 
and the AFQT Score," mimeo., William and Mary. The figures cited here adjust fOF racial 
geographic differences. 	 I 
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I 

not mean that discrimination is any less, but it may mean that attention shoti1ld also focus on 
discrimination prior to entry into the labor market. I 

I 

I 
• Historically there have been great differences in the quality of education bet~een black and 

white students. In South Carolina in 1920, for example, black students attended schools with 
class sizes twice those of white schools. Partly as a result of the Civil Rights Act of 1964, 
the Elementary and Secondary Education Act of 1965, and the Green delFision, schools 
became increasingly integrated in the late 1960s. The improvement in tJ:te quality and 
quantity of education of black workers since the 1960s accounts for about 20\ percent of the 
gain in black workers' relative earnings. 17 \ 

\ 

• 	 There is near-unanimous consensus among economists that the government anti-tfiscrimination 
programs beginning in 1964 contributed to the improved income of African Americans. 

I 

Nevertheless, it is difficult to draw conclusions about which specific anti-discrimination 
programs were most effective. And it may well be that the programs collectively helped even 
though no single program was overwhelmingly effective. III 	 I 

3.2.2 Anti-Discrimination Policy and the Male-Female Earnings Gap 

• 	 The female-to-male ratio of earnings of full-time, year-round workers was roughly stable at 
around 60 percent from the early 1900s until the mid 1970s. In 1993, earnings of women 
who worked full-time, year-round had risen to 72 percent as much as men. After adjusting 
for differences in education, experience, and other factors, the wage gap is redu~ed by about 
half (i.e., the adjusted ratio is approximately 85 percent).19 \ 

I 
• 	 An increase in women's work experience and a shift into higher-wage occupations are the 

major causes of their improved economic position relative to men. The declin~ in higher­
paying manufacturing jobs, which is partly responsible for the decline in the earnings of less­

. 	 \ 

I 

J7 See Card, David and Alan Krueger, 1992, "School Quality and Black-White Relative 
Earnings: A Direct Assessment." The Quarterly Journal ofEconomics, p.151-200. \ 

I 

18 An important study that points out the near unanimous opinion among econotnists of 
the positive impact of government anti-discrimination programs on improved incomd of 
African-Americans is Donohue, John and James Heckman, 1991, "Continuous versus\Episodic 
Change: The Impact of Federal Civil Rights Policy on the Economic Status of Blacks, 
"Journal ofEconomic Literature, 29: 1603-43. Freeman, Richard, 1973, "Changes in the 
Labor Market for Black Americans, 1948-72," Brookings Papers on Economic Activity, vol. 
was among the first to identify government anti-discrimination programs as a source bf 

!progress. 
I 

19 See Blau, Francine and Marianne Ferber, 1992. The Economics of Women, MJn and 
Work, Englewood Cliffs: Prentice Hall, p.129. I 
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skilled men, has also contributed to the narrowing of the male-femiale wage gap. 
Nevertheless, a substantial part of the improved earnings of women cannot ~e explained by 
these factors, and probably reflects a decline in discrimination.:w 

\ 

I 
• 	 The relative roles in this story of anti-discrimination laws and affirmative action, in education 

and the workplace, are unclear. The major equal opportunity laws covering women were 
passed in the mid-1960s, and the most rapid growth in women's earnings and occupational 

• i • 
status did not begin for another decade. The lag between the change In law 8{ld the Increase 
in earnings may be due to time it took for women to acquire education aryd training for 
traditionally male-dominated occupations. The rapid growth in the number of female 
graduates from professional schools coincided with increased anti-discriminat,ion efforts.21 

3.3 Effect on Employment 
I, 

• 	 The Labor Department's Office of Federal Contract Compliance Programs (OFCCP) 
administers Executive Order 11246, which imposes nondiscrimination and affit1native action 
obligations on most firms that contract to do business with the Federal \ government. 
According to five academic studies, active enforcement by OFCCP during the 1970s caused 
government contractors to moderately increase their hiring of minority workers.12 According 
to one study, for example, the employment share of black males in contractor firins increased 
from 5.8 percent in 1974 to 6.7 percent in 1980. In non-contractor firms, thJ black male 
share increased more modestly, from 5.3 percent to 5.9 percent. For whit~ males, the 

\ 
20 See Blau, Francine, and Lawrence Kahn, 1994, "Rising Wage Inequality an~ the U.S. 

Gender Gap." American Economic Review 84:23-28, for a discussion of the large decline in 
male-female wage differentials that occurred from the mid 1970s to the late 1980s. \ 

\21 	 Department of Education, National Center of Education Statistics. 

22 	 The five studies are: (1) Leonard, Jonathan, 1984, "The Impact of Affirmative Action 
I 

on Employment," Journal ofLabor Economics, 2:439-463; (2) Leonard, Jonathan, 1~84, 
"Employment and Occupational Advance Under Affirmative Action," The Review of: 
Economics and Statistics; (3) Ashenfelter, Orley and James Heckman, 1976, "Measu,ing the 
Effect of an Anti-discrimination Program, in Estimating the Labor Market Effects of~ocial 

1 

Programs, Eds: Orley Ashenfelter and James Blum. Princeton NJ: pp.46-89~ (4) Heckman, 
James and Kenneth Wolpin, 1976, "Does the Contract Compliance Program Work? ~ 
Analysis of Chicago Data," Industrial and Labor Relations Review 29:544-64; (5) Goldstein, 
Morris and Robert Smith, 1976, "The Estimated Impact of Anti-discrimination Laws {\imed at 
Federal Contractors," Industria/and Labor Relations Review. I 

Affirmative Action Review: Report to the President 

PHOTOCOPY 
PRESERVATION 

p.17 

http:workers.12
http:efforts.21


employment share fell from 58.3 percent to 53.3 percent in contractor firmsl and from 44.8 
percent to 41.3 percent in non-contractor firms.23 \ 

I 
I 

• 	 The literature also finds that contractor establishments that underwent an 0FiCCP review in 
the 1970s subsequently had faster rates of white female and of black employm~nt growth than 
contracting firms that did not have a review.24 i 

I 
i 

• 	 Other than studies comparing employment records of government contrac~ors with non-
government contractors, it is hard to separate the effects of affirmative action from broader 
civil rights enforcement. Non-government contractors often took active steps to ensure 
diversity and compliance with equal opportunity laws, even though they were not covered by 

:'.. the OFCCP. Some, or perhaps much, of this behavior may be attributable tp government 
anti-discrimination efforts. Also, the recruitment efforts of both contractors and non­
contractors may have bid up the wages of minorities and women, reducing w~ge disparities 
regardless of the effect on occupational disparities. ! 

I 
• 	 OFCCP enforcement was greatly scaled back during the 1980s. For example, tHe real budget 

and staffing for affirmative action programs was reduced after 1980. Over the lisame period, 
fewer administrative complaints were filed and back-pay awards were phased but. Perhaps 
not surprisingly, available evidence suggests that OFCCP did not have a notic~able impact 
on the hiring of minority workers by contractor firms in the early and mid 19~Os.2s 

I 

• 	 Although the literature clearly shows that, when actively enforced, affirmative action can lead 
to an increase in minority employment in contractor firms, some have questio~ed whether 
this employment represents a net gain or merely a shift of minority employees from non­
contractors to contractors. 

I 

• 	 The extent to which affirmative action has expanded minority employment in skilled positions 
is unclear. The academic literature suggests that before 1974, minority employment growth 

I 

in contractor firms was predominately in unskilled positions. Since 1974, there is evidence 
I 
I 
I 

\ 

I 
I 
I 

23 Leonard, Jonathan, 1984, "The Impact of Affirmative Action Regulation and pqual 
';> Employment Law on Black Employment," Journal ofEconomic Perspectives, 4:47-64. 

i 
I 

24 See above studies plus Donohue and Heckman, Continuous versus Episodic, 29, 
Journal of Economic Literature, p.1631. I 

2S For a full discussion of the impact of weakened affirmative action epforceme~t during 
the 1980s, see Leonard, Jonathan, 1990, liThe Impact of Affirmative Action Regulatidn and 
Equal Employment Law on Black Employment," Journal ofEconomic Perspectives, 4!:47-64. 
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i 

\ 
I 
i 

of modest occupational advance in contractor firms. But some researchers think this may be 
the result of biased reporting.26 ! 

I 
I 

• 	 There is no systematic qualitative evidence that productivity is lower in cont~acting firms as 
a result of OFCCP. The one systematic study found that contractors do noti1appear to have 
lower productivity, suggesting that OFCCP has not caused firms to hire or promote less 
qualified workers?' \ 

\ 

\ 

'I 

I 

i 
I 

26 For a discussion of the impact of affirmative action on minority employment in skilled 
positions, see Leonard 1990, The Impact ojAffirmative . ...," 4 J. of Econ. perspecti1\,es 47. 

27 See Leonard, Jonathan, 1984, "Anti-discrimination or Reverse Discrimination: iThe 
Impact of Changing Demographics, Title vn and Affirmative Action on Productivity/' 
Journal ojHuman Resources, vol. 19, No.2, ppJ45-74. \ 
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4. THE JUSTIFICATIONS FOR AFFIRMATIVE ACTION: I 
THE CONTINUING NEED TO COMBAT DISCRIMINATION AND PROMOTE INCLUSION 

\ 
Affirmative action was established as part of society's efforts to address continuing problems of 
discrimin~tion;. the empirical evi~ence presented in t~e p.re~edi~g chapter indicates\ t~at ~t ~as ~ad 
some positive Impact on remedYing the effects of dlscnmlnatlOn. Whether such ~hscnmlnatlon 
lingers today is a central element of an analysis of affirmative action. The concl1usion is clear: 
discrimination and exclusion remain all too common. I 

\ 

4.1. Evidence of Continuing Discrimination 

There has been undeniable progress in many areas. Nevertheless, the evidence is ~verwhelming 
that the problems affirmative action seeks to address -- widespread discrimination and exclusion 
and their ripple effects -- continue to exist. 

• 	 Minorities and women remain economically disadvantaged: the black unemp1loyment rate 
remains over twice the white unemployment rate; 97 percent of senior 'planagers in 
Fortune 1000 corporations are white males;28 in 1992, 33.3 percent of blacks and 29.3 
percent of Hispanics lived in poverty, compared to 11.6 percent of whites\29 In 1993, 
Hispanic men were half as likely as white men to be managers or professionals;)O only 
0.4 	percent of senior management positions in Fortune 1000 industrial and Fortune 500 
service industries are Hispanic.:n ' \ 

I 
• Blatant discrimination is a continuing problem in the labor market. Perhaps the most 

convincing evidence comes from "audit" studies, in which white and minori1ty (or male 
and female) job seekers are given similar resumes and sent to the same set \of firms to 

•. , 	 I 

I 

\ 
I 

28 "Good for Business: Making Full Use of the Nation's Human Capital", A Falt-Finding 
Report of the Federal Glass Ceiling Commission, March 1995. 

29 Bureau of the Census, Current Population Survey, "Income, Poverty and Val~ation of 
Noncash Benefits 1993." \ 

)0 Bureau of Labor Statistics, 1994 Fact Sheet. 	 \ 

i 
31 Federal Glass Ceiling Commission, Good for Business: Making Full Use of the Nation's 

Human Capital (March 1995). 
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apply for a job. These studies often find that employers are less likely Ito interview or 
32offer a job to minority appJicants and to female applicants. 1\ 

I 

• 	 Less direct evidence on discrimination comes from comparisons of earnings of blacks and 
whites, or males and females. 33 Even after adjusting for characteris~ics that affect 
earnings (such as years of education and work experience), these studies, typically find 
that blacks and women are paid less than their white male counterparts.1 The average 
income for Hispanic women with college degrees is less than the average (or white men 

.'~ 

with high school degrees. 34 	
\ 

I 
I 

• 	 Last year alone, the Federal government received over 90,000 complaints of employment 
discrimination. Moreover 64,423 complaints were filed with state arid local Fair 
Employment Practices Commissions, bringing the total last year to oliVer 154,000. 
Thousands of other individuals filed complaints alleging racially motivated \violence and 
discrimination in housing, voting, and public accommodations, to name jUSi a few. 

4.2 Results from Random Testing 

The marked differences in economic status between blacks and whites, and betwebn men and 
women, clearly have social and economic causes in addition to discrimination. O~e respected 
method to isolate the prevalence of discrimination is to use random testing, in which\individuals 
compete for the same job, apartment, or other goal. For example, the Fair Employm~nt Council 
of Greater Washington, Inc., conducted a series of tests between 1990 and 1992.\ The tests 
revealed that blacks were treated significantly worse than equally qualified whites 24\ percent of 
the time and Latinos were treated worse than whites 22 percent of the time. Some examples 
document the disparities: . \ 

• 	 Two pairs of male testers visited the offices of a nationally-franchised employm~nt agency 
on two different days. The black tester in each pair received no job referrals. I~ contrast, 
the white testers who appeared minutes later were interviewed by the agency, cqached on 
interviewing techniques, and referred to and offered jobs as switchboard operatorS. 

I 
• 	 A black female tester applied for employment at a major hotel chain in Virginia Jrhere she 

was told that she would be called if they wished to pursue her application. Althbugh she 
I 
I, 

32 See, e.g., Neumark, David and Roy Blank and Kyle Van Nort, 1995, "Sex I 

Discrimination in Restaurant Hiring: An Audit Study," NBER Working Paper No. 5024. . 	 I 
33 	 Bureau of Labor Statistics, Current Population Survey. \ 

I . 
I 

34 EEOC, Office of Communications, The Status ofEqual Opportunity in the American 
I 

Workforce (1995). 
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I 

never received a call, her equally qualified white counterpart appeared a fet minutes later, 
was told about a vacancy for a front desk clerk, later interviewed, and offered the job. 

I 
I, 

• 	 A black male tester asked about an ad for a sales position at a Maryland car dealership. He 
was told that the way to enter the business would be to start by washing cars.l~ However, his 
white counterpart, with identical credentials,.was immediately interviewed fo~ the sales job. 

! 
I 

• 	 A suburban Maryland company advertised for a typist/receptionist. When ,a black tester 
applied for the position, she was interviewed but heard nothing further. Whenli an identically 
qualified white tester was interviewed, the employer offered her a better position that paid 
more than the receptionist job and that provided tuition assistance. Follow up calls by the 
black tester elicited no response even tho ugh the white tester refused the offer.i 

I 

• 	 A GAO audit study uncovered significant discrimination against Hispanic testers. Hispanic 
testers received 25 percent fewer job interviews, and 34 percent fewer job off~rs than other 
testers. In one glaring example of discrimination, a Hispanic tester was told thl~t a "counter 
help" job at a lunch service company had been filled. Two hours later, an Anglo tester was 
offered the job.35 

II 

I 

The Urban Institute's Employment and Housing Discrimination Studies (1991) matbhed equally 
qualified white and black testers who applied for the same jobs or visited the sam1e real estate 

I 

agents. Twenty percent of the time, white applicants advanced further in the hiring process than 
equally qualified blacks. In one in eight tests, the white received a job offer when the black did 
not. In hOUSing, both black and Hispanic testers faced discrimination in about halfth1eir dealings 
with rental agents. II 

I 

Similarly, researchers with the National Bureau of Economic Research sent compara~ly matched 
resumes of men and women to restaurants in Philadelphia. In high priced eateries,l men were 
more than twice as likely to receive an interview and five times as likely to receive \a job offer 
than the women testers. 36 i 

, 
The Justice Department has conducted similar testing to uncover housing discriminatibn. Those 

I 

tests also have revealed that whites are more likely than blacks to be shown apartment units, 
while blacks with equal credentials are told nothing is available. Since the testing began, the 
Justice Department has brought over 20 federal suits resulting in settlements totaling bore than 

I 

35 U.S. General Accounting Office,Immigration Reform: Employer Sanctions a~d the 
Question ofDiscrimination, Report to the Congress, GAO/GGD-90-62, March 1990,IP. 48. 

I 

i 
I 

36 David Neumark, et. at. Sex Discrimination in Restaurant Hiring: An Audit StJdy, 
Working Paper No. 5024, National Bureau of Economic Research, Inc. (February 1995). 

I 
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$1.5 million. A particularly graphic case of discrimination occurred during a fair housing test 
performed by the Civil Rights Division in Wisconsin, which sought to est~blish whether 
discrimination existed against the relatively large East-Asian popula,ion there. 'Yhen the Asian 
tester approached the apartment building, the rental agent stood between the tester and the door 
to the rental office and refused to allow the tester to enter the building. The test~r was told that 
there were no apartments available and there would not be any available for two ~onths. When 
the white tester approached two hours later, the individual was immediately showt;l an apartment 
and was told he could move in that same day . 

4.3 	 Exclusion from Mainstream Opportunities: Continuing Disparities in Economic 
Status 

Apart from the remediation of and bulJwark against discrimination, a second justification offered 
for continuing affirmative action in education, employment and contracting is the ~eed to repair 
the mechanisms for including all Americans in the economic mainstream. Thi,ere is ample 
evidence to conclude that the problems to which affirmative action was initially addliessed remain 
serious, both for members of disadvantaged groups and for America as a whole. 

• 	 A recent studyby the Glass Ceiling Commission, a body established under President Bush 
and legislatively sponsored by Senator Dole3

', recently reported that: . \ 

White males continue to hold 97 percent of senior management positions in ~ortune 1000 
industrial and Fortune 500 service industries. Only 0.6 percent of senior management are 
African American, 0.3 percent are Asian and 0.4 percent are Hispanic. \ 

. 	 I 
African Americans hold only 2.5 percent of top jobs in the private sector and African 
American men with professional degrees earn only 79 percent of the amount earned by 
their white counterparts. Comparably situated African American women e~rn only 60 
percent of the amount earned by white males. 

Women hold 3 to 5 percent of senior level management positions -- there are only two 
women CEOs in Fortune 1000 companies. 

The fears and prejudices of lower-rung white male executives were listed as aprincipal
• 	 I 

barrier to the advancement of women and minorities. The report also found trat, across 
the board, men advance more rapidly than women. . 

37 	 Federal Glass Ceiling Commission. Good for Business: Making Full Use of th.e 
Nation's Human Capital (March 1995). 
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• 	 The ~employment rate for African Americans was more than twice that of thites in 1994. 
The median income for black males working full-time, full year in 1992 was 30 percent less 
than white males. Hispanics fared only modestly better in each category. In 1:993, black and 
Hispanic men were half as likely as white men to be managers or profession~ls.38 

I .. 
• 	 In 1992, over 50 percent of African American children under 6 and 44 percent of Hispanic 

children lived under the poverty level, while only 14.4 percent of white childr~,n did so. The 
overall poverty rates were 33.3 percent for African Americans, 29.3 percent for Hispanics and 
11.6 percent for whites. 	 \ 

• 	 Black employment remains fragile •• in an economic downturn, black unempl10yment leads 
,I, the downward spiral. For example, in the 1981·82 recession, black employmerlt dropped by 

9.1 percent while white employment fell by 1.6 percent. Hispanic unemployment is also 
much more cyclical than unemployment for white Americans. J9 Hispanic fa~ily income 
remains much lower, and increases at a slower rate, than white family income.~o 

I 
• 	 Unequal access to education plays an important role in creating and perpetuati~g economic 

disparities. In 1993, less than 3 percent of college graduates were unemployed; !but whereas 
22.6 percent of whites had college degrees, only 12.2 percent of African Americans and 9.0 
percent of Hispanics did. :. 

I 
• 	 The 1990 census reflected that 2.4 percent of the nation's businesses are owned by blacks. 

Almost 85 percent of those black owned businesses have no employees.41 
1 

I 

• 	 Even within educational categories, the economic status of minorities and wome~ fall short. 
The average woman with a masters degree earns the same amount as the averag~ man with 
an associate degree.42 While college educated black women have reached earnings;parity with 
college educated white women. college educated black men earn 76 percent of the earnings 

, 	 I 

I 
I 

38 	 Bureau of Labor Statistics. 1994 Fact Sheet. 

i 
39 Gregory DeFreitas. Inequality at Work: Hispanics in the Us. Labor Forces (New 

York: Oxford University Press, 1991), Chapter 4. I 
I 

40 A Report of the Study Group on Affirmative Action to the House Committee on 
Education and Labor (1987). I 

I 
41 	 Andrew Hacker, Two Nations: Black and White, Separate, Hostile, Unequal Ballantine 

Books (1992). 	 I 
I 

42 1990 Census data as compiled by the Office of Federal Contract Compliance ~rograms 
(1995). ' I 

I 
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of their white male counterparts. 43 Hispanic women earn less than 65 percent of the income 
earned by white men with the same educational level. Hispanic men earn 81\ percent of the 
wages earned by white men at the same educational level. . The average inco"1e for Hispanic 
women with college degrees is less than the average for white men with high school 
degrees. 44 

. 

A study of the graduating classes of the University of Michigan Law School from 1972-1975 
revealed significant wage differentials between men and women lawyers after 15 years of 
practice. While women earned 93.5 percent of male salaries during the first yeJr after school. 
that number dropped to 61 percent after 15 years of practice. Controlling for Igrades, hours 
ofwork, family responsibilities, labor market experience, and choice of careefs (large finns 
versus small finns, academia, public interest, etc.), men are left with an uJexplained 13 
percent earnings advantage over women.45 

43 U.S. Bureau of the Census, The Black Population in the United States: MarJh 1994 
I

and 1993 (I995)~ U.S. Bureau of the Census, Characteristics of the Black Population (1995). 

44 EEOC, Office of Communications, The Status ofEqual Opportunity in the ALerican 
Workforce (I995) (Data supplied by the NationaJ Committee on Pay Equity). \ 

45 Robert Wood, Mary Corcoran and Paul Courant, "Pay Differentials Among tl:te Highly 
Paid: The Male-Female Earnings Gap in Lawyer's Salaries," Journal ofLabor Economics 
(July. 1993). 
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5. THE VARIETIES OF FEDERAL PROGRAMS 

This report examines most of the federal programs that would be considered to be affirmative 
action. It may be useful, therefore, to consider one or more taxonomies of those efforts. Figures 
1 and 2 offer two possible matrices. In Figure 1, the horizontal dimension arrays various policy 
devices from the most flexible to the most pointed, while the vertical dimension atrays different 
spheres of activity--from those most closely to those less closely related td the federal 
government.46 In this array, examples of the eight categories of policies include: 

Outreach & Hortatory Efforts: 
• 	 Various statutes encourage recipients of Federal funds to use minority-owned and 

I 

women-owned banks. 	 I 
• 	 DOL's Office ofFederal Contract Compliance Programs (OFCCP), for ex~mple, offers 

a periodic award for contractors with superior affirmative-action pract~ces, such as 
innovative recruitment or training strategies. 

Disclosure ofData: 
• 	 The Small Business Act (§502) requires SBA to monitor and report on agency. 

contracting with small disadvantaged businesses (SOBs). This repoking serves 
hortatory purposes and creates a competitive dynamic among agencies. \ 

• 	 Last year, the Administration announced plans to publish the rates at which financial 
institutions made federally guaranteed loans to women- and minority-oked firms. 
This reporting can leverage public and intra-industry pressures to expand s~ch lending. 

Affirmative Action Plan Requirements: 
• 	 E.O. 11246 requires Federal contractors to maintain affirmative action plans; since the 

Nixon Administration, such plans must in certain circumstances contain fl~xible goals 
and timetables. i 

• 	 The Community Reinvestment Act (CRA) requires certain chartered financial 
I 

institutions to conduct and record efforts to reach out to undeserved communities. 

Targeted Tr~ining & .Invest~".t Effo".s: ... 	 . I. 
• 	 The Foreign Service mamtams a mmonty mternshlp program deSigned to mcrease 

minority participation in the Foreign Service. 

46 	 This taxonomy is not intended to suggest which programs may warrant strict scrutiny 
pursuant to Adarand. 

Affirmalive Aclion Review: Report lo lhe Presidenl 

I 
PHOTOCOPY 

PRESERVATION 

I 


p.26 

http:government.46


• EPA maintains a MentorlProtege program to encourage prime contrac~ors to develop 
relationships with small and disadvantaged businesses (SOBs). 

Goals: 
• 	 The Small Business Act requires each agency to set goals for contracting with small 

businesses and SOBs; the SBA coordinates the effort Additionally, Cdngress has, in 
several instances, legislated specific goals for certain agencies. (AJ, described in 
section 9 of this Report, these goals are all flexible .- they are not quotas or numerical 
straight jackets.) I 

• 	 In response to dramatic imbalances in the numbers of women ~d minority 
entrepreneurs participating in its programs, SBA now sets management goals to 
increase diverse participation in its core §7(a) loan guarantee program. 

Market Advantages: I 
• 	 In upcoming FCC auctions of certain licenses for personal communication services 

and interactive video, the Commission had planned to offer a 25 percent: discount for 
women- and minority-owned businesses; this effort was temporarily suspbnded by the 
Commission in light of Adarand. I 

• 	 Under its n§1207n authority, the Defense Department is permitted to provide a 10 
percent bid price preference, and to employ reduced-competition system~ as a means 
of meeting its SOB contracting goals. Last year's procurement reform legislation 
extended this authority to non-DOD agencies as well. 11' 

• 	 The Surface Transportation Assistance Act, and now the Intermoaal Surface 
Transportation Efficiency Act (ISTEA), authorizes use of "sdbcontractor. 

I 

compensation" bonuses to prime contractors who use SOBs; The payment is intended 
as rough compensation for the prime contractor's expense in mentoring aAd technical 
assistance. \ 

"Soft" Set-Asides: 	 I 
• 	 ISTEA requires that 10 percent of contracts be allocated to disadvantag~d business 

enterprises (DBEs), except to the extent that the Secretary determines ot~eTWise. 
• 	 The Airport & Airway Improvement Act requires the same. 

"Hard" Set-Asides: 	 .i 
I 

• 	 The Omnibus Diplomatic Security & Antiterrorism Act requires that a minimum of 
I 

10 percent of funds appropriated for diplomatic security projects be allocated to 
minority business enterprises. i 

I 

• Certain small education grant programs target minorities in graduate education.41 

47 	 Such "hard" set-asides have included the Patricia Roberts Harris Fellowship (20 U.S.C. 
1134D-G) and the Women and Minorities in Graduate Education (20 U,S,C'11134A). 
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Obviously, there isno single best way to think about these efforts. For example, in Figure 2, one 
could categorize efforts based on their programmatic objectives, perhaps distinguishing programs 
focused on education and training (as more "investment·oriented"), from prograrris focused on 

I 

employment and contracting (as more "income-oriented"), from programs focused on the 
assignment of scarce assets, such as bank charters and spectrum licenses (as mdre "result" or 

I 

"reward-oriented"). There are obviously elements of "opportunity" and "result" present across 
the board, but the scale has some heuristic appeal. 
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6. THE OFFICE OF FEDERAL CONTRACT COMPLIANCE PROGRAMS (DOL)
I 
, 

I 

I 

This Part offers a summary of the Department of Labor's program to promote equal, employment 
opportunity practices by private firms who have contracts with the federal govemment. 

6.1 Concepts & Principles 	 \ 
! 

I 
OFCCP's primary responsibility is to implement and enforce an Executive Order: and several 
statutes banning discrimination and establishing affirmative action requirementsll for federal 
contractors and sl,Jbcontractors. While these policies have roots in the 1940s, ,the seminal 
requirements are contained in E.O. 11246, signed by President Johnson, and in! regulations 
promulgated pursuant to that order in 1970 under President Nixon, which introduced\the concept 
of goals and timetables. Specifically, OFCCP may require goals for hiring and promoting women 
and minorities as part of the affirmative action program (AAP) which contractors k-e required , 
to develop and/or implement; however, race- or gender-based hiring and promot~on are not 
required, and quotas are prohibited. \ 

6.2 Policies & Practices 

• Coverage: With certain exceptions, E.O. 11246 applies to Federal contr~ctors and 
I 

subcontractors with contracts of more than $10,000 per year. In FY 1993, some 92,500 
non construction establishments and 100,000 construction establishments were coveted. These 
establishments employed approximately 26 million people and received contractk of more 
than $160 billion. .\ 

I 
• Affirmative Action Requirements: OFCCP regulations impose different requirements on 

construction and nonconstruction firms. 	 Ii 

I 


Nonconstruction firms with 50 or more employees or contracts of more than $50,POO must 
develop and maintain a written affirmative action program (AAP). The contractor 
keeps the AAP on file and carries it out~ it is submitted to OFCCP only if thb agency 

I 
requests it for the purpose of conducting a compliance review. As part of its AAP, the 
contractor must conduct a workforce analysis of each job title, determine w.orkforce 
availability of women and minorities for each job group, and conduct a utilization'lanalysis 
to determine whether women or minority group persons are "underutilized" in '. any job 
group. Based on these analyses, the contractor establishes goals to overc6me the 
"underutilization," and makes a good faith effort to achieve those goals. \ 
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Construction firms are not required to maintain written AAPs, but must make good faith 
efforts to meet demographic goals informed by place-specific census data for minorities 
and a nation-wide goal for women. 

OFCCP regulations expressly prohibit discrimination and the use ofgoalsl as quotas. 48 

• 	 Goals & Timetables: The numerical goal-setting process in affirmative actiol planning is 
used to target and measure the effectiveness of affirmative action efforts to ¢radicate and 
prevent discrimination. Numerical benchmarks are established based on the availability of 

I 
qualified applicants in the job market or qualified candidates in the employer'~ work force. 
The regulations specifically prohibit quotas and preferential hiring and promotions under the 

t: guise of affirmative action numerical goals. Numerical goals do not creat~ quotas for 
I 

specific groups, nor are they designed to achieve proportional representation or equal results. 

• 	 Enforcement Procedures: A contractor's failure to attain its goals is not, in an~ of itself, a 
I 

violation of the Executive Order; failure to make good faith efforts is. OFCCP undertakes 
compliance reviews for certain contractors flagged by a computer program as having below 
average participation rates for minorities or women. OFCCP also conductsl reviews of 
contractors selected randomly and identified through complaints.49 In FY 1994, OFCCP 
conducted more than 4,000 reviews, roughly 3.26 percent of its supply-and-service contractor 

I 
universe, and 1.55 percent of its construction contractors. If a firm is found to . violate 
affirmative action requirements (or antidiscrimination requirements) OFCCP :attempts to 
conciliate with the contractor; in a very small percentage of cases, no agreement is reached 
and the case is referred for formal administrative enforcement. 

• 	 Incentives: OFCCP gives Exemplary Voluntary Efforts (EVE) and Opportunity 2000 awards 
to those companies who demonstrate significant achievement in equal oppofumity and 
affirmative action. 

• 	 Sanctions: A contractor in violation of E.O. 11246 may have its contracts terminated or 
suspended, or be debarred. Such administrative actions are rare, and there is ~mple due 
process accorded the contractor before hand. 

:-. 

48 15 U.S.c. sec. 637 (a){I),{4). 


4~oughly 80 percent of reviews are "triggered by"computer- based selection system. 
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6.3 PerCormance & Effects 

• Performance Generally: 

As noted in Part 3 of this document, OFCCP programs have been studied in some d~tail. During 
the 1970s, when enforcement was quite strong, the programs were found to incre1ase modestly 
the employment of minorities. (During the 1980s, enforcement -- and the effectiteness of the 
policies -- declined.) Most studies have found that OFCCP has had a less significJnt impact on 
hiring of minorities in skilled crafts and trades. However, some limitations on the vlalidity of the 
OFCCP evaluation studies have been raised. The ava!lable evidence indicates that\productivity 
at contracting firms is unaffected by OFCCP. This suggests that OFCCP hasl not caused 
contracting firms to hire less qualified workers. Further, a recent study finds that exemplary 
affirmative action programs help a company's stock market values. 

The OFCCP national office conducted a random survey of 247 conciliation agreements obtained 
by the field in FY 1993 and FY 1994, and did not find any situations where the a~ency sought 
and obtained remedies outside the scope ofOFCCP's authority. Moreover, during t~e review of 
the conciliation agreements OFCCP found an example of an OFCCP regional office requiring 

I 

corrective action by a contractor who had engaged in an employment practice that discriminated 
against males, both whites and minorities. OFCCP cited the contractor with a ~iolation of 
Executive Order 11246 and required it to enter into an agreement providing relief td both white 
and minority victims. \ 

Several studies were critical of the administrative aspects of the programs, such as the 
mechanisms for selection of contractors for review and the paperwork burdens Ion smaller 
contractors. Some groups have been critical of the length and detail of the AAPs. ~n response 
to this latter criticism, OFCCP plans to (i) significantly reduce the AAP paperwork requirements 
and (ii) initiate a summary AAP format that will help target reviews. I 
Finally, some have raised a concern that although AAPs as a formal matter are fram~d in terms 
of flexible goals, and although rigid quotas violate both OFCCP regulations and Title VII, in 
some cases employers implement the goal with a rigidity making it tantamount to a quota. 
OFCCP has little data directly addressing this concern, but notes that reverse disdrimination 
complaints, including objections to de facto quotas, are very rare in their adritinistrative 
mechanism or at the EEOC. The absence of litigation is not, of course, a complete lanswer, in 
as much as subtle discrimination -- reverse or otherwise -- can be difficult to detect and even 
more difficult to challenge. Therefore, the DOL conducted further analysis for this Review: 

\ 
analysis of a recent report by an association of 300 Federal contractors, and interviews 
with attorneys who represent contractors on OFCCP matters; 

analysis of OFCCP's 1994 customer satisfaction sample survey of contractors~ and 
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detailed interviews with OFCCP regional directors. 

\ 
The conclusion of this further analysis is that, while there are some issues of regu'latory burden 
and enforcement consistency, and while there are a small number of firms who feel that the effect 
of goals is to make them "hire by the numbers," the weight of the evidence refutes the claim that 
the Executive Order program leads to widespread abuses. 

The following subsections review this material in more detail. 

• Views of the Contraclors' Trade Association and Attorneys 

;, 	 On March 17, 1995, the Equal Employment Advisory Council (EEAC), an association of 300 
federal contractors (including companies such as Marriott, Martin-Marietta, and Bausch & Lomb), 
issued a report "to clarify the nature of affirmative action planning" as well as "tdl explain the 
point that Executive Order 11246 does not require contractors to grant preferential treatment to 
any employee or applicant on the basis of race, gender, or ethnic background." DOL played no 
role in soliciting the EEAC to prepare and issue its report, but believes it isl entitled to 
considerable weight because EEAC exists to promote the interests of federal contractors. 

. I 
Emphasizing that OFCCP's regulations explicitly prohibit the use of goals as "inflexible quotas,"50 
the Report notes that "rancorous debate" often ensues between employers and OFCCP over how 
many women and minorities are "available" in the work force because solid empiribal data do 
not exist. 

The Report also noted that goals and timetables in the past (i.e., during the 1970s and 1980s) 
worked as quotas. Under OFCCP regu.lations, numerical affirmative action steps are nbt required 

" 	 I 

unless "underutilization" exists. OFCCP's previous approach required three types of goals for 
each underutilized group: an annual placement rate goal (expressed as a percentage, and 

I 
generally set at a rate above "availability")~ an annual numerical goal (determined by multiplying 

I 

the annual placement rate goal by the number of anticipated placements); and an ultimate goal 
(expressed as a percentage and equal to availability, coupled with a timetable for re~ching that 
goal). Contractors complained that by setting the placement rate above availability, :they were 
pressured "into extending preferences to fulfill goals. 1I AISQ during prior periods,lfailure to 
implement an acceptable affirmative action goal could be remedied by "catch-up goals." This 

I 

would have the effect of having goals function ·like quotas and bore IIno relationship to true 
current availability." In the early 1980s OFCCP abandoned these ~'preferential tactics."1 In 1987, 
a majority staff report of the Committee on Education and Labor, U.S. House of Representatives, 
specifically recommended reinstating (1) ultimate goals; (2) multi-year timetables~ (3)\ goals set 
above availability; and (4) numerical goals (to add to percentage placement rate gmils). The 

so 41 C.F.R. § 60-2.l2(e). 
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EEAC concludes that OFCCP did not adopt these recommendations and "the goal-setting process 
today clearly does not impose preferences or quota-like requirements." i 
DOL also contacted several lawyers who work with contractors on OFCCP matters. These 
attorneys consistently stated that employers' major concerns about the administration 10fExecutive 
Order 11246 have very little to do with goals operating as quotas. Major compl~ints include 
inconsistent enforcement among regions, irrelevance of some factors OFCCP re~uires to be 
considered in the workforce availability analysis, length and paperwork burden assbciated with 
preparing the affirmative action plan, and compliance officers' emphasis on minor lor technical 
requirements. They attribute some of these problems to lack of training of compliance officers 
and poor quality control. I 

• Customer SlJtisfllClion Survey \ 

In its 1994 customer satisfaction surveys of nonconstruction and construction contractors, OFCCP 
I 

selected randomly from contractors that had been reviewed during the past year. The response 
rate for each group was approximately 80 percent -- responses from 278 constructibn and 363 
service and supply contractors were tabulated. 

One question, designed to elicit respondents' overall opinion of the compliance re'jiew, asked 
respondents to indicate their agreement with five statements using a ten point scale. Overall, the 
survey results were relatively positive. Regarding perceptions of enforcement consistency, 15.2 
percent of the construction and 29.3 percent of the service and supply contractors res~onded that 
OFCCP had not been very consistent among reviews by the same compliance officer lor by staff 
members from the same office. More than 70 percent agreed that the compliance re*iew was a 
thorough assessment of compliance with OFCCP's regulations, that OFCCP provided responsive 
technical assistance, and that the company's position was considered during the cbnciliation 
process. Most respondents (more than 80 percent) agreed that the compliance officer was 

. I 

professional during the review and that oral and written communications from OFCCP were 
professional and courteous. 

More broadly, two survey questions ("If you could change or improve any part of the review 
I 

process, what would it be?" and "Are there any additional comments that you would care to 
include?") invited respondents to add narrative comments. Of the 278 constructiori and 363 
non construction responses, one-quarter and one-third of the firms, respectively, commen1ted. Only 
10 construction finns and four nonconstruction finns chose to address quotas o~ reverse 
discrimination. The following are examples of these comments: \ 

Allow businesses to conduct their business for the betterment of customers and employees 
and not to satisfy some minority quota requirement. [non construction contractor] . 
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Believe program has gone overboard. It is not flexible considering the different factors 
that effect the hiring process. It has become a numbers game, even though it ~II not be 
admitted to. [nonconstruction] 

I can see no way to improve the review due to its basis in the code which stres~es quotas 
and quality with little or no emphasis on productivity, work ethic or quantity and quality 
of work which ultimately makes us competitive nationally and intem~tionally. 
[construction] \ 

" 
Greater consideration for employer showing good faith. If skills necessary are hot available 
in area in minority and female applicants, they cannot be hired. Do not o/ant to hire 
unqualified applicants just because they are minorities or females; want to hire best qualified 
applicant regardless of race or sex. [nonconstruction] 

There were also isolated comments about unrealistic goals: 

Our women goals, we can't even come close to obtaining. Add to this, the fact that there is 
I 

currently high levels of unemployment at the union local. What's the reality of t.hese goals? 
How can we comply when there isn't enough work, and there aren't enough women and 
minorities in the trade? When will someone take an honest look at this situation ~d develop 
realistic goals and procedures to follow? [construction] \ 

The fact that so very few contractors addressed the quota issue is consistent with OFCCP's 
random survey of conciliation agreements obtained by the field in FY 1993 and IFY 1994. 
OFCCP did not find any instances of contractors being cited for not meeting their goals, use of 
the word "quota," or obtaining remedies outside the scope of OFCCP's authority. \ 

Other comments from contractors addressed the length of time that it took to prepare for and 
conduct the compliance review; inconvenient' scheduling of the review; inconsisten~ among 
compliance officers; and compliance officers' lack of familiarity with the particular: industry. 
Approximately II percent of the construction contractors comments and approximately 14 percent 
of the service and supply contractor comments addressed paperwork burdens. MahY of the 

I 

comments indicated that OFCCP devoted too much time to the on-site review anq took an 
inordinately long time to complete the entire review. Contractors also commented \that they 
sometimes were given the impression during the on-site review that the review had gone well, 
but the formal closing correspondence was much more negative. 

• Interviews witlt OFCCP Regional Directors 

The complaints of contractors conveyed by the regional directors were similar to those II revealed 
in the customer satisfaction survey, such as inconsistency and frustration over technical 
infractions. Also: 
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• 	 The Region III Director believes that some contractors today allow goals and timetables 
to limit unnecessarily opportunities for women and minorities in that th~ contractors 
consider the goal to be a ceiling. For example, they hire only 20 percent wdmen because 
that is the affirmative action program, but there are 60 percent women in Ithe applicant 

. 	 I 

pool for a particular job. (Such a situation could lead OFCCP to investigate whether the 
contractor is engaging in unlawful discrimination, and a quota would be lll1iawfuL) 

• 	 According to the Director from Region II, so~e contractors often set their 01 hiring and 
promotion goals and treat those as quotas because "it is smart for their company" and to 
"keep the government off their backs." When they "hire by the number*," the word, 
spreads that numbers are driving hiring and promotion decisions -- leaving 1t unclear as 
to whose "numbers" are driving 'the process. Where a contractor engages in Isuch action, 
the OFCCP is charged with conducting an investigation. Such conduct wouH:I violate the 
executive order. \ 

• 	 Neither Director from Region VITI or IX believes their federal contractors have treated 
their goals as quotas. The Directors from Regions m, IV, VIII, and IX cannot recall 
reverse discrimination complaints. The Region V Director reports only ~me reverse 
discrimination complaint. \ 

• 	 The Region I Director noted that contractors can perpetuate the false ~otion that 
contractors are being driven by "quotas." Contractors will sometimes tell disappointed 
male applicants that the individual who got the job or promotion got it becau~e he or she 
was a women or minority, even though that was not the reason. 

• 	 OFCCP Response and Reforms 

As part of the ongoing National Perfonnance Review process led by the Vice President, OFCCP 
is eliminating unnecessary paperwork requirements associated with the written affirrnJtive action 
plan and has designed a summary fonnat for the affinnative action plan that will gr~atly assist 
OFCCP in targeting its limited resources, while saving contractors approximately 4.5 ~iIIion (out 
of 15 million) hours in the annual preparation of their plans and recordkeeping. Se~eral other 
streamlining and burden-reduction measures are also underway. 

OFCCP currently attempts to address the problem of inconsistencies with policy guidance by 
reemphasizing relevant portions of the Federal Contract Compliance Manual, thJ agency's 
operating manual, and with its continuing program of training for its compliance offic~rs. Other 
mechanisms are more ad hoc. According to the Director from Region m, for example, ~he region 
has moved forward with suggestions from Scott Paper Company that (1) the Regional Office 
communicate/negotiate with the contractor before sending a formal letter of noncompliance, and 
(2) the' compliance officer focus on substantive issues in the review (e.g. good faitH) and not 
technical issues (e.g. formatting of the plan documents). 
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6.4 A Note on OFCCP Law Enforcement Functions 

In addition to enf~rcing the. government's affirmative ac~i~n r~q~ire~ents, th.e. OF9CP perfo~s 
a related but distanct function: enforcement of the antldlscnmanatlon prOVISions of Executive 
Order 11246 (based on the principles of Title vn of the Civil Rights Act). Thb courts and 
Congr~ss have permitted the use of statistical evidence showing a disparate impact; or manifest 
imbalance, to establish a prima facie case of unlawful discrimination. Such evidence then shifts 
to the employer the burden of producing an explanation or other evidence sho~ng that the 

.... disparity is not the result of discrimination . 

Understandably, these two independent concerns are sometimes confusing to contr~ctors when 
they are faced with corrective actions. For example, contractors occasionally claim they are 

I 

being "forced" to hire a woman or minority when OFCCP, is in fact requiring them to remedy 
discrimination by providing job offers, back payor other relief to identified victims. In contrast, 
OFCCP polices the affirmative action requirement of E.O. 11246 by "auditing" for "good faith 
efforts," not for whether any specific numerical goal has been met. 

6.5 Conclusions and Recommendations 

Does the federal government's affirmative action programs relating to fair employmert meet the 
President's tests: Do they work? Are they fair? . 

6.5.1 Conclusions 

Do they work? 

With respect to antidiscrimination enforcement, the OFCCP process is designed ~o provide 
dispute resolution, adjudication and remediation for identified acts of unlawful discrimination. 

I 

The key issue in this Review, however, concerns the use of affirmative action programs. Under 
the Executive Order program, affirmative action in employment is intended to: 

promote inclusion of underrepresented minorities and women, in recognition that the 
lingering effects of past discrimination and exclusionary practices have denied o~portunity 
to qualified people~ 

prevent future discrimination by encouraging employers to be inclusive in their hiring and 
• • I 

promotIon practices; 

provide a practical means, through use of flexible goals and timetables, for employers to 
gauge their progress;This mirrors the universal conclusion that successful orgariizations 
pursue their objectives by adopting measurable goals, and plans to achieve thein. 
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The empirical literature indicates that affirmative action generally, and specifically the OFCCP 
Executive Order program, does create opportunity. According to five academic studies, active 
enforcement by OFCCP during the 1970s caused government contractors to increas~ moderately 
their hiring of minority workers.51 According to one study, for example, the employment share 
of black males in contractor firms increased from 5.8 percent in 1974 to 6.7 percent in 1980. In 
non-contractor firms, the black male share increased more modestly, from 5.3 p~rcent to 5.9 
percent. For white males, the employment share fell fnlm 58.3 percent to 53} percent in 
contractor firms, and from 44.8 percent to 41.3 percent in non-contractor firms.52 Tjhe literature 
also finds that contractor establishments that underwent an OFCCP review in the 1970s 
subsequently had faster rates of white female and of black employment growth tharl contracting 
firms that did not have a review.53 OFCCP enforcement was scaled back during the 1980s. 
Nonetheless, there is reason to believe that it continues to have a positive and significant impact 
on remedying discrimination in the workplace. 

Is it fair? 

(1) Not Quotas 

The available evidence, from court and administrative litigation, refutes the charge, based on 
anecdote, that equal employment opportunity goals have led to widespread quotas thr~ugh sloppy 
implementation or otherwise. Quotas are illegal under current law, and can be used only as 
remedies in extremely limited court-supervised settings involving recalcitrant defendants found 
to have engaged in illegal discrimination. EEOC and court records simply do not blear out the 

I 
claim that white males or any other group have suffered widespread "reverse discriJT;lination." 

51 The five studies are: (1) Leonard, Jonathan, 1984, "The Impact of Affirmativ~ Action 
on Employment," Journal ofLabor Economics, 2:439-463; (2) Leonard, Jonathan, 1984, 

I 
"Employment and Occupational Advance Under Affirmative Action," The Review of\ 
Economics and Statistics; (3) Ashenfelter, Orley and James Heckman, 1976, "Measuring the 
Effect of an Anti-discrimination Program, in Estimating the Labor Market Effects olSocial 
Programs, Eds: Orley Ashenfelter and James Blum. Princeton NJ: pp.46-89; (4) HeAman, 
James and Kenneth Wolpin, 1976, "Do.es the Contract Compliance Program Work? An 
Analysis of Chicago Data," Industrial and Labor Relations Review 29:544-64; (5) Gdldstein, 
Morris and Robert Smith, 1976, "The Estimated Impact of Anti-discrimination Laws Aimed at 
Federal Contractors," Industrial and Labor Relations Review. I 
. 52Leonard, Jonathan, 1984, "The Impact of Affirmative Action Regulation and Equal 

I 
Employment Law on Black Employment," Journal ofEconomic Perspectives, 4:47-64. 

. I 

53 See above studies plus Donohue and Heckman, Continuous versus Episodic, 29, 
Journal of Economic Literature, p.1631. 
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Undeniably, however, there is anecdotal evidence of certain managers taking impermissible short­
cuts _. hiring and promoting "by the numbers" rather than by using affirmative actio* in a flexible 
way to broaden the pool and then ensure that. the effort to be inclusive do~s notl comp~omise 
legitimate merit principles. (See recommendatIon below.) These anecdotes, If true" may In fact 
be stories about illegal discrimination, and are grounds for more attention to enf~rcement and 
education. Nevertheless, the balance of the evidence, based on complaints and litigation, 
indicates the problem is not widespread. 

(2) RacewNeutral Alternatives 

Nothing in the Executive Order requires race-based hiring or promotion, alt~ough equal 
opportunity results are measured. Thus, employers are free to adopt outreach, recruiting and 
hiring strategies as they choose, consistent with antidiscrimination law. While emp1loyers must 
analyze workforce and labor market data to identify manifest imbalances, the Exec,utive Order 
only requires good faith efforts, and "good faith effort" is the basis upon which OFCCP reviews 
contractor performance. In that sense, therefore, as both a logical and practical matter" employers 
are perfectly free to adopt race-neutral strategies to achieve their EEO goals, provided they make 
a good faith calculation that such strategies will be effective. 

(3) Flexible and Minimally Intrusive 

There has been criticism of the Executive Order program as inflexible and intrusiye, but the 
actual structure and working of the program demonstrate otherwise. First, there is the fact that 
the affirmative action programs emphasize goals and good faith, while leaving emplbyers wide 
latitude to select means. Second, employers develop goals following analyses of theirlworkforce 
and of the relevant labor pool, and there is no requirement of strict proportionality in ,the setting 
of a goaL Third, OFCCP is preparing a very significant reformulation of the guideline~ for labor 
market analysis in order to simplify greatly the paperwork and research burden on firm~ preparing

I 
affirmative action programs. Finally, OFCCP is also streamlining the compliance review process 
so that its audits are less burdensome and disruptive. In these respects, some legitimat~ concerns 
about administration of the Executive Order are being addressed by the agency. 

There continue to be concerns about the flat nationwide goa) that women occupy 6.9 percent of 
construction jobs. That goal was established on April 8, 1978 as part of DoL reguhhions (41 
C.F.R60-4.6), and has not been revisited. The Secretary of Labor should consider whJther such 
a review is called for. Experience may suggest adjusting the goal. 

(4) Transitional 

The transitional nature of affirmative action is implicit in the structure of the Executive Order, 
in as much as action is triggered by manifest underrepresentation of minorities and woben, and 
when a workforce is fully inclusive, no further action is called for. 
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There is a broader issue, however. To the extent that a contractor is doing a good job of 
inclusion -- as demonstrated quantitatively by the numbers or qualitatively by thb good faith 
efforts then the compliance burdens of the Executive Order should be reduced and nb regulations 
should'require the continuation of elements of an affirmative action plan that a~e unneeded. 
OFCCP is considering taking steps in this direction. 

(5) Balanced 

Finally, affirmative action done the right way is balanced in that, even where it is ~ecessary to 
have goals and timetables to correct manifest underrepresentation, those goals must be designed 
with reference to the relevant pool of applicants, and actual employment decisions dmnot in the 

I 
name of affirmative action give benefits to unqualified over qualified individuals. I Moreover, 
caselaw makes clear that the interests of third parties -- of bystanders -- must be weighed in the 
balance. All of this is reflected in OFCCP's administration of the Executive Order Iprogram. 

6.5.2. Recommendations: 

Our conclusion is that the pragmatic use of affirmative action to promote equal opportunity in 
employment by government contractors has been and continues to be valuable, effecti~e, and fair. 
The leadership provided by the federal government and its contractors has been a cri:tical factor 
in causing private and public organizations to challenge and change their own personnel practices, 
using affirmative action as one tool to open up opportunity to qualified minorities ~d women 
who might otherwise have been left outside. We recommend that the President: 

• 	 Direct the Secretary of Labor to underscore and reinforce current law and policYl regarding 
nondiscrimination, the illegality of quotas, the enforcement focus on "good faith efforts," and 
the relationship of equal opportunity to legitimate qualifications, by instituting ippropriate 
changes in the administrative guidelines for the Executive Order program and in th~ technical 
assistance provided to employers by the Office of Federal Contract Compliance Programs. 

• 	 Instruct the Department of Labor to finalize and implement plans to reduce the\ employer 
paperwork burden associated with the Executive Order Program, and reward successful 
companies by targeting enforcement on problem firms. Currently, OFCCP is Jorking to 
achieve a 30 percent reduction in private sector paperwork burdens. These steps!include a 
streamlining of the written plan required to be prepared by contractors, targeting audits to 
firms where there is evidence of a problem, and limiting audits to areas of specifi~ concern. 
In addition, OFCCP will eliminate duplicative or unnecessary forms now required from 
contractors. 

• 	 Direct the Secretary of Labor to explore means of collaborating with private sector leaders 
I 

in more vigorous private sector-led efforts to promote best practices in providing equal 
employment opportunity. Other Cabinet officers and Administration officials should 
participate as appropriate. 
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7. AFFIRMATIVE ACTION AND EQUAL OPPORTUNITY IN THE MILITARY 

7.1 Concepts & Principles 

Today's military leadership is fully committed to equal opportunity.54 This commitment has 
produced considerable progress, although more remains to be done, particularly for Iwomen. 
Historically, the Army has been the most successful of all the services at racial intJgration.- a 
record, one official explained, built on "necessity, control and commitment." More 
specifically: 

First, the current leadership views complete racial integration as a military necessity -­
that is, as a prerequisite to a cohesive, and therefore effective, fighting force. rrl short, 
success with the challenges of diversity is critical to national security. Experienpe during 
the 1960s and 1970s with racial conflict in the ranks was an effective lesson in the 

I 

importance of inclusion and equal opportunity. As a senior Pentagon official told us, 
"Doing affirmative action the right way is deadly serious for us -- people's lives depend 
on it" 

I 
Second, doing it "the right way" means ensuring that people are qualified for their jobs; 
promotion is based on well-established performance criteria which are not abandoned in 
pursuit of affirmative action goals. I 
Third, the equal opportunity mission is aggressively integrated into the management 
systems -- from intensive efforts at training to formal incorporation of EO perforlnance 
into the appraisals used by promotion boards. \ 

Fourth, the military has made very substantial efforts and investments in outreach, 
retention and training. These tools help build diverse pools of qualified individuJls for 
assignment and promotion. 

Fifth, despite the formality of the military system, the details vary somewhat across 
services. Different officials expressed slightly different perceptions about subtle Jspects of 
how the system operates. 

54 The Pentagon tends not to use "diversity" and rarely uses "affirmative action." The 
preferred term is "equal opportunity." Insofar as bias and prejudice persist, effective equal 
opportunity strategies will often entail affirmative action. 
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7.2 Policies & Practices 

Because minorities are overrepresented in the enlisted ranks and underrepresented in the 
officer corps (compare Exhibits 3 & 4), the armed forces have focused recently on the officer 
"pipeline." The services employ a number of tools: 

• 	 Goals & Timetables: The Navy and the Marine Corps, historically less succes,sful than 
the other services in this arena, have responded in recent months by setting explicit goals 
to increase minority representation in the officer corps. Both services seek to ettsure that, 
in terms of race and ethnicity, the group of officers commissioned in the year 2~OOO 
roughly reflects the overall population: 12 percent African American, 12 percent 
Hispanic, and 5 percent Asian. Department of the Navy officials point out that Ithis 
represents a significantly more aggressive goal than had been the case, when th9 focus for 
comparison had been on college graduates; the more aggressive goal implies vigorous 
outreach and other efforts (see below). Moreover, the Navy and the Marine Cot\ps have 
set specific year-by-year targets for meeting the 12/12/5 goal. 

• 	 Outreach, Recruiting, & Training: All of the services target outreach and rec~uiting 
activities through ROTC, the service academies, and other channels. Also, the services 
have made special, race-conscious (though not racially exclusive) efforts to recrJit officer 
candidates. For example, the Army operates a very successful "preparatory schobl" for 

I 

students nominated to West Point whose academic readiness is thought to be marginal'; the 
enrollees are disproportionately but non exclusively minority. 

• 	 Selection Procedures: All of the services emphasize racial and gender diversity in their 
promotion procedures. The Army, for example: 

instructs officer promotion boards to "be alert to the possibility of past person~l or 
institutional discrimination -- either intentional or inadvertent"; 

sets as a goal that promotion rates for each minority and gender group at least equal 
promotion rates for the overall eligible population; if, for example, a selectioni board 
has a general guideline that 44 percent of eligible lieutenant colonels be promoted to 
colonel, the flexible goal is that promotions of minorities and women be at tha:t same 
rate; 

establishes a "second look" process under which the files for candidates from 
underrepresented groups who are not selected upon initial consideration are 
reconsidered with an eye toward identifying any past discrimination; and 

instructs members of a promotion board carefully so that the process does not force 
promotion boards to use quotas. Indeed, as Exhibits 5-7 illustrate, the minority and 
women promotion rates often diverge considerably from the goal. 
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• 	 Management Tools: These include performance standards, reporting requirements, and 
training and analytic capacity. 

Personnel evaluations include matters related to effectiveness in EO matters. 

., 
DoD maintains the Defense Equal Opportunity Management Institute, WhiJ trains EO 
personnel, advises DoD on EO policy, and conducts related research. 

DoD conducts various surveys and studies to monitor equal opportunity initiatives and 
the views of personnel. 

Most important, DoD requires each service to maintain and review affirmati~e action 
plans and to complete an annual "Military Equal Opportunity Assessment" (MEOA). 
The MEOA reports whether various equal opportunity objectives were met ~d 
identifies problems such as harassment and discrimination. I 

The MEOA includes both data and narrative assessments of progress in 10 areas. One of 
these is recruitment and accessions (i.e., commissioning of officers). Other areas intlude 
officer and enlisted promotion results, completion of officer and enlisted professional military 
education (e.g., the war colleges and noncommissioned officer academies), augment~tion of 
officers into the Regular component, assignment to billets that are Service defined as career­
enhancing and to commanding officer and deputy commanding officer billets, and o~er- and 
under-representation of minorities or women in any military occupational category. lIn 
addition to these formal efforts, the Services support the efforts of non-profit servicJ, 
organizations, such as the Air Force Cadet Officer Mentor Action Program, that strengthen 
professional and leadership development through mentorship, assist in the transition to 
military life, and support the establishing of networks. 

7.3 Performance & Effects 

In quantitative terms, the military has significantly increased opportunities for minorities. As 
Exhibit 9 illustrates, in 1949, 0.9 percent of an officers were African American~ toda~, that 
proportion is 7.5 percent; in 1975, only five percent of active duty officers across all \services 
were minorities, and today that proportion is 13 percent. At senior levels, over the p~t two 
decades there has been a fairly steady increase in, for example, the numbers of African. . 
Americans at the colonellNavy captain rank~ General and flag officer representation i~creased 
until roughly 1982, and has been essentially steady since then. . \ 

It is important to note, however, that equal opportunity has not meant total racial harrhony or 
universal respect for the system. A congressional task force that interviewed 2,000 m'ilitary 
persormel reported continued perceptions of discrimination, some perceptions of reverse 
discrimination, and a need to strengthen equal opportunity training. For example, the task 
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force reported that at one installation, on a scale of 1 to 5 (with 1 = poor, 5 = excellent), 
minority enlisted personnel rated the equal opportunity climate at 1.9, while majori~ enlisted 
personnel rated the climate at 4.1. This and other data suggest continuing sharp differences in 
perceptions. The Services conduct regular Military Equal Opportunity Climate Surlreys. 
Generally, the races and sexes diverge when asked whether the unit's command strJcture is 
committed to equal opportunity. The greater divergence tends to occur between mibority 
women officers and majority male officers, who respectively rate that commitment b "below 
average" and "good." . \ 

Finally, as noted earlier, there are significant variations in diversity across the servi~es, and 
across specialties and missions within each service. For example, the Navy and Mabnes have 
lagged generally, and all the services report comparatively less success in integrating the 
ranks of technical specialties and of certain "technical" career tracks. For women, ptogress 
slowed by restrictions on the categories of jobs available to them. This should be e1,ed as 
more women move into combat-related positions available since April 1993. 

The Department of Defense reports that minorities constitute less than 2 percent of the Air 
Force enlisted missile maintenance personnel, and 17 percent of the enlisted Electroriic 
WarfarelIntercept Maintenance personnel in the Army, while more than 24 percent arid 41 
percent of the enlisted personnel in the Air Force and the Army, respectively, are mihorities. 
In the case of officers, only 6 percent of the Navy physical scientists, and 7 percent 6r the 
officers of the Marine Corps Electronic Maintenance officers are minorities. 55 

7.4 Implications 

Several tentative inferences can be drawn from DoD's experience. 

• Goals and related policies playa critical role in military promotions. DoD and 
Service officials are unanimous in stating that merit is not sacrificed in the effort to meet 
goals for equal opportunity and diversity. The Services reconcile this emphasis on merit 
with their commitment to correcting underrepresentation of minorities and women iby 
using the tools of goal-setting, outreach and training. The key appears to be management 
vigilance, motivated by a clear sense of the relationship of diversity issues to the rltilitary 
mIssIon. 

• The military is unique. In significant respects, the policies and practices of the military 
may not be portable to other realms. The military is unlike other public and privaie 
entities in several relevant dimensions: 

55 Distribution of Active Duty Forces Report, DMDC 3035, March 1995. 
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A closed system: There are virtually no lateral hires in the military, thus c~mpetition 
for promotions are among a closed group. Moreover, under the general "up-or-out'f 
policy. undeljJerforming personnel tend to leave the service. I 
A controlled system: The military has tremendous discretion to assign, train, and 

" promote its personnel. This provides a degree of control not available else~here. 

A disciplined system: Ind· IVl'd I h0 are unhappy WIt. h h t e management priOrities, I. ..ua s w 
including the attention to diversity, are likely to keep their objections to thebselves or 
exit the service. While EO measures are subject to continual evaluation; int~rnal 
protest against such a high priority initiative would be frowned upon. 

• 	 But some lessons may be transferrable. Nevertheless, certain elements in th~ military 
success may be applicable more broadly, including in the corporate sector: 

Top-down priority: There is no confusion in the ranks about the importance of the 
equal opportunity agenda. Private sector experts on affirmative action stressl the 
importance of similar commitment flowing from the Board Room to the lin~. 
supervisors. . 	 I 
Thorough implementation: Relatedly, the goals are pursued with a range of tools, 
from management information systems, to equal opportunity training, to performance 
appraisals of managers based on their EO efforts. 	 \ 

Emphasize merit and have patience, but measure results: The long-term support for 
the program has depended upon the firm belief that merit principles are indispensable. 
The payoff has required both patience and investments. Patience, however, dm 
degenerate into flagging commitment unless progress is carefully measured, Jacked 
and related to goals. 

Investments for a quality pool: The organization works to recruit, retain and upgrade 
the skills of women and minorities to ensure that they, like their white male 
colleagues, can compete effectively in the promotion pool. 

• 	 Overall, the military has made significant progress. In part because of the clbsed and 
controlled nature of the system, the military has made significant progress. Interestingly, 


. to the extent that side-effects of aggressive equal opportunity policy may exist -- kuch as 

I 

resentment by white males -- they are probably subdued by the high level of discipline in 
the services. I 
It is worth noting, however, that President Trumanfs actions in 1948 to provide equality of 
treatment and opportunity in the armed forces took several decades to bear fruit, ~ 

Affirmative Action Review: Report to the President 

PHOTOCOPY 
PRESEAVA-PION 

I 

p.44 



measured by the increasing representation of minorities in the flag and general officer 
ranks. 

7.5 Conclusions and Recommendations 
" 

Do the military's affirmative action programs meet the President's tests: Do they! work? 
Are they fair? 

7. 5.1 Conclusions 

Does it work? 

For years, segregation in the military was a widely-debated national issue. Even after the 
military was desegregated, however, the effects of discrimination were deeply ingrai~ed. 
Racial conflict within the military during the Vietnam era was a blaring wakeup call to the 
fact that equal opportunity is absolutely indispensable to unit cohesion, and therefor~ critical 
to military effectiveness and our national security. Then, with the move to an All 'Yj0lunteer 
Force, the military's need to include all Americans in the pool of potential recruits t<?ok on 
added urgency. Today, discussions with both uniformed and civilian leaders at the Itentagon 
make clear that the justification for aggressive, affirmative efforts to create equal opportunity 
is understood by commanders and translated into a broad program of outreach, recruitment, 
training, retention, and ~anagement strategies. \ 

The uneven pattern of progress across the services reflects both different choices of Jtrategy 
and differences in top-level commitment over the years. Many observers, for examp~e, credit 

. the Army's leading effort to the unswerving drive of a few general officers and certain 
subcabinet officers during the 1970s. Of special importance were the efforts of Cart~r-era 
Army Secretary Clifford Alexander, the first African-American service secretary. While much 
remains to be done, (the pipeline has not yet led to senior ranks diverse enough to dJclare 
victory), the trend and the commitment are positive. 

Is it fair? 

The military has always had a different role and different requirements. For example i
, actions 

taken by the Department of Defense since April 1993 have resulted in the eligibility 6f 
women for assignment to some 260,000 additional military positions, many of which linvolve 
combat. However, women may not be assigned to units that engage in direct ground combat. 
The military is exempt from the statues prohibiting discrimination in employment. 
Nevertheless, its affirmative action efforts prohibit quotas. The core of their strategy is to 

I 

build the pool so that there are minorities and women fully qualified to enlist, succeed, and 
nse. 
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7.5.2 Recommendations: 

We recommend that the President: 

• 	 Meet with senior military and civilian leadership of the Armed Services to und~rscore 
personally the importance of continued progress in ensuring equal opportunity to women 
and minorities. Of special concern are: the "pipeline" difficulties at the flag an1d general 
officer ranks; the importance of successful implementation of recent initiatives to correct 
the lagging performance of the Navy and Marine Corps; and improvement in cehain 
career tracks in all of the Forces, such as "technical" specialties, where 
underrepresentation remains substantial. 

• 	 Direct the Secretary of Defense to convene a high-level group to examine the degrtfe to which 
the military's equal opportunity philosophy and management tools (such as performance 
evaluations, job-specific training, sexual harassment training, and alternati~e dispute 
resolution) can be adapted to non-military organizations, including DOD's civilian Iworkforce 
and private sector organizations. Of particular interest is whether the driving force behind 
the military's commitment to equal opportunity -- military necessity _. has analogibs in other 
settings. That group, whose members should include retired senior military officers and 
corporate executives, should report back to the President. . 

• 	 Instruct DoD officials to share with other agencies the materials that DoD has devLoped for 
its equal opportunity training for senior military and civilian officials. 
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8. FEDERAL CIVILIAN EMPLOYMENT AFFIRMATIVE ACTION 

\., 

8.1 History and Results 

" 


In 1969, President Nixon issued an executive order that required the Federal agencies to establish 
Federal Affinnative Employment Programs to foster equal employment opportunity for minorities 
and women. These programs have had a statutory basis since 1972. In 1994 alone, tHere were 
68 agency plans filed. 

Since 1978, the Equal Employment Opportunity Commission (EEOC) has had advisory authority 
for these affinnative employment functions, including the responsibility to review and Iapprove 
annual equal opportunity plans submitted by each agency. (EEOC collects infonnafion and 
evaluates the work of the agencies, and has a role in adjudication of individual discrimination 
complaints. It has no broad enforcement authority, and cannot require agencies to change their 
mode ofoperation.) EEOC has implemented the various federal affirmative employment program 
requirements through a series of Management Directives (ttMDs"). The first, MD-707, i~sued in 
1981, instructed Federal agencies to submit equal employment plans for a five·year pe~iod. It 
required each agency to detennine whether minorities and women were underrepres~nted in 
various employment categories and to set annual goals for underrepresented groups in ca~egories 

'where vacancies were expected. I 
I 
i 

In 1987, EEOC issued MD-714, which eliminated the requirement that agencies set goals. MD­
714 placed greater emphasis on the identification and removal of barriers to the advancement of 
women and minorities. It instructed agencies to devise flexible approaches to improJing the 
representation of women and minorities in their workforces. 

In 1993 and 1994, EEOC staff drafted MD-71 5 to succeed MD-714 and circulated it to agencies 
for comment. Among other things, the draft Directive proposes: (i) consolidating all Di~ectives 
into one; (ii) reducing reporting requirements; (iii) requiring agency heads to hold senior and 
program managers accountable for the accomplishment of agency objectives through their ~ctions 
and perfonnance appraisals; (iv) eliminating any requirement for the use of goals; and (v) 
requiring the reporting of discharge or separation rates for minorities, women, and people with 

• I 

disabilities, to allow greater emphasis of retention trends. \ 

EEOC has found no single answer to the challenge of overcoming barriers to minorities, women, 
and people with disabilities in the Federal government. Agencies have unique workforc~s, and 
barriers to equal employment opportunity vary from one organization to another. Succes~es are 
gradual in nature and depend considerably on the good will engendered in the Federal exe~utives 
who manage these programs. 
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In the Federal agencies, minorities comprise a relatively large proportion of the wOfkforce -­
roughly 30 percent, compared to 22 percent of the nation's overall workforce. Between \ 1982 and 
1993 overall (white collar and blue collar) and white collar employment of women and every 
minority group has steadily increased. White women and Hispanics are the only groups whose 
employment in the overall federal workforce and in white collar ranks remains below their 
availability in the overall and white collar civilian labor force. Minorities and women\ continue 
to be disproportionately employed in clerical jobs and in the lower grade levels lof other 
occupational series. In FY 1993, for example, 85.98 percent of clerical jobs were held by women 
and 39.48 percent by minorities, while their employment in the Professional workforce Was 34.57 
percent and 18.08 percent, respectively. 

While employment of women and minorities in the Federal workforce has increas~d, their 
representation falls as grade level rises. In FY 1993, women comprised 72.90 percent and 

I 

minorities 38.l5 percent of employees in grades 1-8, while 16.16 percent of GS/GM-15 
employees were women and 12.04 percent were minorities. In the same year, 13.40 p~rcent of 

I 

Senior Executive Service (SES) employees were women and 8.5 percent were minoriti1es. 

For purposes of this review, EEOC selected and reviewed a cross-section of six agencies ithat had 
demonstrated creative ways of addressing equal employment opportunity (ranging in ~ize and 
variety ofjob categories): Department of the Navy, Smithsonian Institution, Defense Intelligence 
Agency, NASA, Pension Benefit Guaranty Corporation, and Health and Human Servic~s. The 
key observations were: \ 

• 	 Each agency described an aggressive affirmative employment program -- including t~rgeting 
sources, requiring recruiters to consider and report, management awareness/accoun~abi)jty, 
external and internal communications strategies -- which had achieved modest succe~s rates. 

I 
• 	 Available data are limited to the numbers and percentages of minorities and women e~ployed

I 

by grade level by year; no systematic data exist about effects on bystanders, the nature or 
resolution of complaints, or the actual operation of minority preferences in hiri6g and 
promotion.· I 

• 	 Several agencies expressed the belief that agency educational efforts are effective in 
ameliorating white-male concerns (which are palpable in each agency), but this bel~ef was 
purely anecdotal. The officials we interviewed admitted that truly disgruntled employees 
might not attend such voluntary town-hall meetings or workshops. 

• Agencies subject to downsizing face special pressures which have reduced gains. 

.. • 	 Those agencies with high percentages of professional or technical jobs attribute their limited 
progress in minority hiring and promotion in higher grades to competition with the private 
sector for a limited labor pool. I 
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• 	 Several agencies measure carefully the number of women and minority participan'ts in their 
SES Candidate Development Programs. I 

8.2 Summary Profiles for Selected Agencies 

8.2.1 	 Department of the Navy (DON) I 

I 


The Secretary of the Navy has directed action on eight initiatives to improve the civilian Equal 
Employment Opportunity program. These include centrally coordinated recruitment pr~grams at 
selected Historically Black Colleges and Universities and minority institutions; expanded intern 
and cooperative education programs; new approaches to the development of employ~es in the 
pipeline with particular ~ocus on ~inoriti~s and. ~omen in grades. 9 throug~ 11; spe~ial 
recruitment plans for SeDior ExecutIve ServIce pOSItIOns; and alternative complamt resolutIOn 
efforts. 

Continuous downsizing and restructuring of the DON have significantly reduced intake and 

promotion opportunities. DON had made some gains in moving women and minoritie~ into the 


I 

higher grade levels of GS 13-15 and SES in the last two years but downsizing eliminated many 
of these gains. The major portion of senior-level white collar positions are in scj~nce and 
engineering. Until the labor market increases significantly, DON expects to continue to'compete 
unsuccessfully, with the private sector within a limited market. I . 

8.2.2 Pension Benefit Guaranty Corporation (PBGC) 

To improve minority and women recruitment, PBGC has (i) contacted viable recruitment sources 

and required the recruiting staff to discuss with each selecting official the use of thos~ sources 


I 
each time a vacancy occurs; (ij) issued quarterly EEO statistics to each office as a reminder of 
its status in comparison to that of the entire PBGC; and (iii) established a Workforce lDiversity 
Board. ,I 

I 

According to EEOC, PBGC has a good record for employing blacks at all grade level~ and in 
Professional and Administrative categories, an average but .improving record for employing 
women at all grade levels and a good record for employing women in the Professional 
occupations. According to PBGC, during the last year women and minorities were prothoted at 
a slower rate that men and nonminorities, particularly above grade GS-9, but that the rate was 
within 20 percent of the rate for men and nonminorities. I 

8.2.3 Defense Intelligence Agency (DIA) 

DIA implemented a comprehensive program that includes affirmative employment a'ctivities 
within a larger diversity management program. The program includes diversity mana~ement, 
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trammg, affirmative employment plans and programs, adjudication of complaints, deaf and 
disabled programs, special recruitment, selection reviews, and communications. 

i 

According to EEOC, between 1988 and 1993 the representation of women in the Professional, 
Administrative, Technical. Others and Blue Collar work force increased. The represe~tation of 
women in the Clerical category decreased. Blacks are fully represented in all of the above 
categories, while Hispanics, Asian AmericanslPacific Islanders and American Indian~/Alaskan 
Natives either remained far below Blacks and women or have shown no progress. DIA's 
representation of minorities and women is concentrated in the lower grade levels. Over~Il, DIA's 
obj~ctives to i~crease the number of wom~n and m~norities in t~e upper grade ~evels, \SES and 
major occupations have not been accomplIshed dUrIng the duration of the multi-year plan, but 
there has been some improvement. 	 ! 

8.2.4 Tile Smithsonian 

The Smithsonian's Affirmative Employment Program consists of five key components: the 
diversity planning process, the monitoring and .assessment system, education and outreach 
initiatives, recognition/awards and accomplishment reports. Women and minorities lare still 
underrepresented in aU job categories. 

I 
A ten year trend analysis reveals that the Smithsonian has experienced a decrease in the total 
work force representation for Hispanics, Asian AmericanslPacific Islanders, and A!merican 

I 

Indians/Alaskan Natives. Women made the greatest gains, going from 32.63 percent to 40.38 
percent. The 1993 SES representation places women at 26.8 percent and Blacks at 8.7 percent. 

8.2.5 Health and Human Services (HHS) 

At HHS, developmental programs have been a main focus of affirmative employment efforts. 
For example, HHS did outreach to ensure that women and minorities were well-represented in 
its most recent Senior Executive Service Candidate Development Program. More thanl half of 
the candidates in the class were women and 29 percent of the candidates were minorities. 

. 	 i 
HHS uses a "top-down approach" to affirmative action, believing that a diverse top-echelon will 
drive these practices down through all levels of the organization. In support of the tob-down 
approach, HHS gives responsibility for furthering affirmative employment to Executive Resources 
Boards. These Boards, composed of senior management officials, provide advice to the head of 

1J 	 the operating division on all SES personnel actions. Also, managers are held account~ble for 
affirmative employment through their performance plans. 

8.2.6 National Aeronautics and Space Administration (NASA) " 

The centerpiece and newest initiative in NASA's Equal Opportunity Program is the Equal 
Opportunity and Diversity Management Plan which was endorsed by the Administrator land all 

I 
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senior officials of NASA in September 1994. The Plan, to increase the diversity of the Jorkforce 
while reducing its size, completely redesigns and strengthens the affirmative employment program 
by establishing voluntary goals and timetables based on in-depth analysis of underrepre~entation 
compared to the relevant civilian labor force statistics. I 

NASA's EEO profile is worse than that of most Federal agencies; however, it has improved 
considerably in almost all areas over the last decade. Women and minorities tend to be 
concentrated in the lower grade levels. NASA states that they cannot compete with th~ private 
sector when recruiting for the highly skilled Professional jobs that comprise the majoritY of their 
work force (scientist and engineer positions comprise 76 percent of the workforce). Irl NASA, 
82 percent of SES positions are held by white males. White males comprise 37 percent of the 
population but hold 82 percent of senior management and leadership positions. I 

I 

8.3 Affirmative Action for a Shrinking Federal Workforce 

Civilian employee affirmative action has been relatively non-controversial at a time of a growing 
or stable federal workforce. However, as the federal government shrinks, tensions wi'll likely

I 
Increase. 

As a result of policies implemented by President Clinton, the federal workforce will sool be the 
smallest since John F. Kennedy was President. In all, Executive Branch civilian employment has 
shrunk 8 percent from a total of 2.15 million in 1993 to an anticipated total of 1.9 i~ 1996, 
according to the Office of Management and Budget. The budget proposed by the President 
envisions accelerated reductions, and the budget resolution passed by the Congress envisidns even 
more dramatic personnel reductions... While most reductions have been made through ~ttrition, 
in the future layoffs and terminations may be required more prominently. I 

The issues oflayoffs and restructuring are salient throughout the economy, not just in thJ public 
sector. They are especially painful because it is generally recognized that the decision whether 
to lay someone off is different from, and more difficult than, a decision to hire someohe. The 

I 

adverse impact on the "nonbeneficiary" is more severe, and less reparable, than in the case of a 
new job not obtained. Already, several Clinton appointees have indicated that their aggressive 
efforts to improve affirmative action performance have been met with heightened resentm~nt due 
to sharply declining FTE ceilings. (Even so, the EEOC does not report a significant inclilease in 
formal reverse discrimination actions against federal agencies.) I 

Current law is evolving in this area, but two propositions are clear. First, layoffs cannot ~e used 
as a means to implement an affirmative action policy by "making room" for new, diverse 

" employees. Second, race or gender cannot trump a bona fide seniority system. I 
I 

I 
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Bases of Federal Sector EEOC Complaints 
FY1992 

Sex 
African-American23.5% 

65.6% 

Reprisal 
17.5% Race 

30.8% 

Other 
10.0% 

Disability 

9.2% 


Age 
10.8% 

Other 
8.2% 

White 
24.4% 

Notes: 

"Other" includes national origin and religion. 
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Selected Federal Sector Complaints (FY85-FY93) 
Race-Based Complaints Filed by Whites & Gender-Based Complaints Filed by Men 

Thousands 
6 

5 

4 
Gender-Based Claims by Men 

3 

2 

1 
Race-Based Claims by Whites 

.",.:,;, 

o 
1985 1986 1987 1988 1989 1990 1991 1992 1993 

Year 
IJ Notes:::nil 
m:J: A complaint may have multiple bases; each basis is treated as a "claim" in this chart. Complaints are closed either by
cnQ (i) rejection or withdrawal (42.6% of complaints in FY92 were rejected or withdrawn),!±}a (ii) settlcment (30.1 %), or 
~o (iii) mcrits decisions (27.3%). 
-1J
0-<: Only a fraction of the merits decisions result in a Jinding of discrimination 
~ 
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8.4 Conclusions and Recommendations 

8.4.1 Conclusions 

Do the affirmative action programs affecting the federal government's civilian workforce meet 
President's tests: do they work, and are they fair? 

Does it work? 

Again, the first question to ask is: what is the goal of civilian workforce affirmative action? 

The principal goal of federal civilian employment affirmative action is to remJdy past 
discrimination and deter future discrimination -- just as would be the case with a larg6 private 
employer. For decades, the Federal Civil Service was viewed by African Americ~s as a 
principal avenue to economic security, and it was. But few of the jobs were prof~ssional, 
because, tragically, America's government reflected the discrimination of society at large. And 
some agencies were dominated by a discriminatory mind-set, while others were more ~eceptive 
to minority advancement. Today, the Federal Government strives to be a model employer. As 
such, all agencies make affirmative efforts to be inclusive in their hiring and promotion practices, 
and many include goals and timetables in their annual affirmative action plans. I 

In addition, because of the unique nature of the government, there are particular benefits to be 
gained from diversity in the federal workforce. First, in some areas (such as law enforbement), 
diversity is particularly important to the government's effectiveness at dealing with thelbroader 
community. Second, diversity of decisionmakers leads to better decisions, when the goal is a 
government that truly represents the interests of all the people. I 

Significant progress has been made toward meeting these goals. Federal agenciesl in the 
aggregate, seek to be model employers, and offer real opportunity for minorities and wotnen that 
are often not available, in the private sector. However, real problems remain. Minori~es and 
women remain seriously underrepresented in the higher ranks and at some agencies. There are 
many explanatory factors, including the lag required for hirees to reach the senior ranksl but the 
inescapable conclusion is that a glass ceiling impedes progress in the public sector as w~ll -- not 
as seemingly impenetrable as that in corporate world, but a barrier nonetheless. 

As discussed above, it will be still more difficult to retain the appropriate balance in a P1eriod of 
reduction in the size of the Federal workforce. Promotion opportunities are decreasing, 
jeopardizing efforts to create a more diverse senior workforce and creating pressures and tensions 
which, if not properly addressed, trigger resentment and demoralization. Agency rrlanagers 
recognize this challenge. Those with whom we consulted express confidence that they a~e taking 
appropriate steps, but these expressions were not fully persuasive. Seminars and town hall 
meetings to discuss "diversity" and "opportunity" are undoubtedly important and n~cessary 
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elements of a strategy. It seems unlikely, however, that these wiJI be fully effective. As the 
Federal workforce shrinks, the risk of tensions will increase. 

Is it/air? 

(1) Not quotas. 

Policy and law prohibit quotas and numerical straightjackets, and we found no hint of e~idence 
that these prohibited practices take place. Throughout the government, civil service statutes and 
regulations ensure adherence to merit principles. During the Reagan Administration'IEEOC 
"deregulated" the agencies to provide discretion in whether to use goals and timetables: This 
flexibility allows managers great latitude in structuring their hiring and promotion polici~s. But 
managers must continue to monitor performance to make sure progress does not slow in building 
a workforce that draws upon the full range of talents and capacities of all citizens. I 

(2) Race-neutral options . 

. Although managers are encouraged to keep diversity and equal opportunity objectives in mind 
when conducting outreach and recruiting, these efforts are designed to ensure that hiririg and 
promotion decisions are made from an inclusive pool of qualified candidates. Beyond that, lactual 
decisions are made in accordance with the race- and gender-neutral civil service "merit selettion" 

I 

procedures established by law and regulation, so that race and gender are not given formal 
weight. For those positions in which interviews and SUbjective factors play an inevitablJ role, 
such as policymaking positions in the Senior Executive Service, anecdotal reports are that\some 
managers may give flexible weight to diversity considerations. This is appropriate to redress a 
manifest imbalance, or when diversity is somehow relevant to the effective performance ~f the 
organization -- but· with the important caveats regarding avoidance of reverse discriminati6n as 
established in the caselaw. (The antidiscrimination enforcement mechanisms of the EEO€ and 
the agencies are designed to prevent and remedy any abuses.) I 

(3) Flexible. 


Since 1987, there has been no requirement that agencies use goals and timetables; instead, 
they 
are directed to focus on removing barriers to advancement. Accordingly. the programs vary 
among agencies and departments. 

(4) Transitional. 

'"J Because agencies undertake affirmative employment efforts in accordance with their affirmative 
action plans, and because agencies review and modify those plans every year, the current efforts 
are appropriately transitional. It is reasonable to make these judgments narrowly, focusin~ on 

I 

I 
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specific job 'categories and organizational units within each agency, rather than making an 
aggregate decision for the entire Federal workforce. I 

(5) Balanced. I 
'. The data suggest that reverse discrimination charges have been a relatively small and ~onstant 

proportion of all discrimination complaints filed by federal workers with the Equal Employment 
Opportunity Commission. (Nevertheless, the long delays all complaints face at the E~OC are 
a matter of serious concern because delay is a form of unfairness to all concerned I~- both 
complainants' and respondents. An ineffective enforcement mechanism makes the promise of a 
discrimination-free workplace too fragile for comfort.) I 

The shrinking federal workforce puts into sharp relief the issue of affirmative action's effect on 
nonbeneficiaries, this time in the context of layoffs. These issues will be increasingly tHorny in 
the future, and will require extra attention to ensure fairness to nonbeneficiaries. 

8.5.2 Recommendations 

We recommend that the President: 

I 
• 	 Recognizing that the EEOC is chronically, underfunded, direct OMB to work with the 

Commission to develop a budget proposal that ensures it can effectively carry out its mission. 
I 

Proposals should specifically address implementation of major new initiatives regarding 
charge processing, alternative dispute resolution and other efforts to tame the agency's large 
backlog of private sector complaints. , I 

• 	 Direct the Office of Personnel Management and agency heads to ensure that perfoJiITlance 
appraisals for managers include evaluation of their performance with respect to\ equal 
opportunity objectives, as defined by each agency in light of its circumstances and ,needs; 
periodic consideration by agencies of whether appropriate management systefus of 
accountability are in place to pursue the agency's equal opportunity objectives. , 

• 	 Direct the President's Management Council, working with the EEOC to study and reJort on 
the appropriate use of flexible goals and timetables for hiring and promotion, in the cbntext 
of an overall federal workforce reduction. The overall goal is to ensure that the federal, 
government is a model equal opportunity employer. 

'1' 

• Direct the President's Management Council, working with the EEOC, to identify and report 
on best agency practices in managing diversity and promoting equal opportunity, andlto 
implement a mechanism to foster dissemination and adoption of those practices throughout 
the government. The Council should also look to successful examples in the private Jector. 
The Council's efforts should focus on areas of the federal service in whichunderrepresentation 
is a significant problem. 
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9 •. FEDERAL PROCUREMENT POLICIES & PRACTICES 


This Part summarizes the Review Team's examination of affirmative procurement efforts 
administered by the Department of Defense, the Department of Transportation, and th1e Small 
Business Administration, including implementation at those agencies of government-wid~ efforts 
to contract with Small Disadvantaged Businesses. These agencies were surveyed beca~se they 
administer programs accounting for a large percentage of government contracting. I 

9.1 Overview and Background 

9.1.1 General 
I 

Throughout the federal government, several programs seek to increase procurem~,nt and 
contracting with minority- and women-owned businesses. The largest of these eff9rts are 
government-wide programs overseen by the SBA; this overall effort is supplemented in some 
cases by agency-specific initiatives. Under these programs taken as a whole, some procurement 
contracts are set aside for sole-source or sheltered competition contracting, eligibility fori which 
is targeted to minority-owned businesses (and in some cases non-minority women-owned 
businesses), but by statute available more broadly to "socially and economically disadv~taged" 
individuals. There is also a broad, race-neutral, sheltered competition or setaside fori small 
businesses generally. This operates separately and has a lower priority than the more targeted 
efforts; still, over 93 percent of procurements are with non-minority firms. ! 

We conclude that flexible goals for procurement from minority- and women-owned busibesses 
make sense, remain important, and are not in themselves unfair. They have successfully f~stered 
minority and women entrepreneurship, and can be a necessary counterweight to cont~nuing 
discrimination faced by those businesses. However, to ensure against unintended consequences 
and abuses, certain additional safeguards are needed. ! 

9.1.2 History and Background 

MBE programs were enacted as a response to specific executive and congressional findings that 
widespread discrimination, especially in access to financial credit, has been an impediment to the 
ability of minority owned businesses to have an equal chance at. developing in our econo~y. S6 

S6 See, for example: "Historically there has been an acute shortage of equity capital 
I 

and long-term debt for small concerns owned by socially and economically disadvantaged 
individuals." S. Rep. No. 95-1070, 95th Cong., at 3 (1978) (Amendments to the Small 
Business Investment Act of 1958, P.L. 95-507 (1978». 

Affirmative Action Review: Report to the President p.55 

PHOTOCOPiY 

PRESERVATION 


! 



This congressional cognizance was recognized by the Court in Fullilove v. Klutznick, when it 
upheld a set-aside program established by Congress at the Department of Transportati0I;t.51 

In Fullilove, Chief Justice Burger reviewed the legislative history of the Public i Works 
Employment Act of 1977 and its documentation of the extensive history of discrimination Iagainst 
minorities in contracting and especially federal procurement. The Chief Justice quoted from the 
1977 Report of the House Committee on Small business, which explored discriminJtion in 
contracting in the construction industry and found: "The very basic problem disclosed! by the 
testimony is that, over the years, there has developed a business system which has traditionally 
excluded measurable minority participation.,,58 The report concluded that [minoriti~s, untilII 

recently, have not participated to any measurable extent, in our total business system generally, 
or in the construction industry, in particular." 59. I 

The Chief Justice summarized the congressional findings regarding the difficulties confronting 
minority businesses as "deficiencies in working capital, inability to meet bonding requirbments, 
disabilities caused by an inadequate 'track record,' lack of awareness of bidding opport~nities, 
unfamiliarity with bidding procedures, pre-selection before the formal advertising proc~ss, and 
the exercise of discretion by government procurement officers to disfavor minority busindsses."6o 

51 "Congress had before it, among other data, evidence of a long history of markied 
disparity in the percentage of public contracts awarded to minority business enterprises. I This 
disparity was considered to result not from any lack of capable and qualified minority • 
businesses, but from the existence and maintenance of barriers to competitive access w~ich 
had their roots in racial discrimination, and which continue today, even absent any intentional 

I 
discrimination or other unlawful conduct." Fullilove v. Klutznick, 448 US. 448, 478 (1979). 

58 Fullilove, 448 US. at 466 n.48, quoting H.R. Rep. No. 1791, 94th Cong., 2d sJss., p. 
182 (1977). .. . I 

59 Ibid. As Gunnar Myrdal wrote in 1944: 

The Negro businessman encounters greater difficulties than whites in securing credit 
This is partially due to the marginal position of Negro business. It is also partly dub 
to prejudicial opinions among whites concerning business ability and personal 
reliability of Negroes. In either case a vicious circle is in operation keeping Negro 
business down. 

Myrdal, An American Dilemma: The Negro Problem and Modern Democracy, Harper apd 
Bros., 6th Ed., p. 308. 

60 Fullilove, 448 US. at 467. 
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Because of these difficulties, in fiscal year 1976 less than 1 percent of all federal proc:;urement 
was concluded with minority business enterprises. ,,61 I 

During the 1980's, Congress repeatedly examined racial discrimination in federal contradting and 
consistently found that it persisted.62 In 1987, evidence compiled by Congress showed that little ... 
progress had been made in overcoming discriminatory barriers to minority business,lsuccess: 
"[o]nly six percent of all firms are owned by minorities; less than two percent of minorities own 
businesses while the comparable percentage for non-minorities is over six percent; land the 
average of receipts per minority firm are less than 10 percent the average receipts for all 

businesses. ,,63 I . 

The data regarding federal procurement revealed a similar picture. In 1986, "total prime contracts 
approached SI85 billion, yet minority business received only S5 billion in prime cont~acts, or 
about 2.7 percent of the prime contract dollar."64 

61Id. at 459. 

62 See, e.g., H.R. 5612, To Amend the Small Business Act to extend the Current SBA 
8(a) Pilot Program: Hearing on H.R. 5612, Before the Senate Select Comm. on Small I 
Business, 96th Cong., 2d Sess. (1980); Small and Minority Business in the Decade of the 
1980's (part I): Hearings Before the House Comm. on Small Business, 97th Cong., IstlSess. 
(1981); Minority Business and Its Contribution to the U.S. Economy: Hearing Before the 
Senate Comm. on Small Business, 97th Congo 2d Sess. (1982); Federal Contracting 
Opportunities for Minority and Women-Owned Businesses--An Examination of the 8(d) 
Subcontracting Program: Hearings Before the Senate Comm. on Small Business, 98th I 

Congress., 2d Sess. (1984); State of Hispanic Small Business in America: Hearing Before the 
Subcomm. on SBA and SBIC Authority, Minority Enterprise and General Small Busin~ss 
Problems of the House of the House Comm. on Small Business, 99th Congress., 1st Sess. 
(1985); Disadvantaged Business Set-Asides in Transportation Construction Projects: Hearings 
Before the Subcomm. on Procurement, Innovation, and Minority Enterprise Developmeht of 

I 

the House Comm. on Small Business, 100th Cong., 2nd Sess. (1988) Barriers to Full Minority 
Participation in Federally Funded Highway Construction Projects: Hearing's Before a I

I 

Subcomm. of the House Comm. on Government Operations, 100th Cong., 2d Sess. (1988) 
[hereinafter 1988 Barriers Hearing]; Surety Boand Minority Contractors: hearing BeforJ the 
Subcomm. on Commerce, Consumer Protection, and Competitiveness of the House Co~m. on 
Energy and Commerce, 100th Congo 2d Sess. (1988) (examining difficulties that minori'ty­
owned businesses experience in getting private sector bonding)Small Business ProblemJ: 

'" Hearings Before the House Comm. on Small Business, 100th Cong., 1st Sess. (1987). 

63 H.R. Rep. No. 460, 100th Cong., 1st Sess. 18 1987. 

64 Ibid. 
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Such discrimination -- and the impact of prior discrimination -- continues today. The U.S. 
Commission on Minority Business Development reported in 1992: I 

[S]tereotypical images of minority owned firms limit their access to the factors of production 
· .. Our nation's history has created a 'cycle of negativity' that reinforces prejudicel through.. 
its very practice; restraints on capital availability lead to failures, in tum, reinforce a 
prejudicial perception of minority firms as inherently high-risks, thereby reducing ~ccess to 
even more capital and further increasing the risk of failure. 1165 I 

In 1990, African Americans accounted for 12.1 percent of the population but they owAed only 
3.1 percent of the total business and 1.0 percent of receipts of all U.S. firms. That sa~e year, 
Hispanic Americans accounted for 9 percent of the population, but only 3.1 percentlof U.S. 
businesses and 1.2 percent of all receipts. The typical minority firm has annual receipts that are 
less than half that of white-owned firms. And while in 1987 the average payroll among white­
owned firms with employees was $85,786, for minority-owned firms the average pay~oIl was 
$38,318. 66 I 

I 

These disparities have been linked to past and present discriminatory practices, especially in the 
provision of capital: I 

• 	 Traditional sources of financial capital. such as commercial banks, have frequently been 
unavailable to minority business owners. A recently released report by the iFederal 
Reserve Bank of Chicago provides the most recent evidence of unequal access to credit. 61 

I 
• 	 The effects of current and past discrimination in the labor market creates a glass ceiling 

on minority earning potential and limits inherited income, resulting in com~ounded 
difficulties for minorities in generating initial equity investments. I 

65 United States Commission on Minority Business Development, Final Report, ~t 6 
(1992) I 

United States Commission on Minority Business Development, Final Report (~992), 
developed from data provided by U.S. Department of Commerce, Bureau of the Census:. 

\I 	 66 

I 

67 The study, released on July 12, 1995, was conducted by Dr. William C. Hunter of the 
Federal Reserve Bank of Chicago. It involved an analysis of 1,991 loan applications arid 
concluded that there was no evidence of discrimination in comparing well qualified bla~k and 
white applicants, but there was a statistically significant disparity for marginal applicant~. 
The author attributes the result to affinity between loan officers and white borrowers. I 
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• 	 Scarcity of financial capital has forced the overwhelming majority of minoritY owned 
businesses to concentrate in fields that do not require large amounts of capital (v¢ry small 
service businesses with few employees). 68 

The exclusion from entrepreneurial opportunities demonstrated by these statistics is noi limited 
to any single business sector. As the United States Commission on Minority Business 
Development stated: I 

The Commission has compared the statistics by major industry category and has faund 
I 

a pattern of disparity across all lines of business endeavor that we believe is correlated 
to the ethnicity of the business owner. In ·1987, the typical minority owned firm's total 
annual receipts were only 11 percent of all United States firms. In AgriculturelMihing 
that difference was 51 percent; in Construction 45 percent, in Manufacturing 25 pertent; 
Transportation 37 percent; Finance! Insurance-Real Estate 36 percent; and in the se~ices 
industry-- where the greatest numerical share of all businesses are located-- the typical 
minority firm had receipts of 43 percent of the average service firm in the countryf 

Discrimination against women has hampered the development of women-owned businesses and 
limited their ability to compete once formed. Until enactment of the Equal Credit Oppbrtunity 
Act of 1974, women suffered disabling discrimination in lending which prevedted the 
accumulation of capital: single women were frequently found unworthy of credit, married women 
were impeded in their efforts to establish a credit history because financial records were Iin their 

. 	 I 

husbands' names, and alimony and child support were excluded from income. As a result of the 
barriers confronted by women, "[w]omen owned businesses averaged just $19,876 perl year in 
annual receipts in 1990, which is 45 percent of the overall average.,,70 I 
The share of federal procurement dollars going to women-owned businesses has been Hmited. 
In 1985, for example, only 0.6 percent of all Department of Defense prime contract awa~ds went 
to women-owned businesses. While that percentage has climbed steadily, it has climbed slowly, 
reaching only 1.7 percent for 1994. 

68 For further discussion, See, e.g. Timothy Bates., "The Potential of Black I 
Capitalism." Public Policy2J (Winter 1973); and, generally, Timothy Bates, Major Studies of 
Minority Business, A Bibliographic Review), Joint Center for Political and Economic Studies 
(1995). 

69 United States Commission on Minority Business Development, Final Report, p. 4 
(1992) I 

70 liThe State of Small Business," A Report to the President, p.63 (1993). 
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9.2 Policies & Practices 

9.2.1 Government·Wide Efforts 

I 
• 	 Goals: Federal law establishes several overall, national goals to encourage ibroader 

It 

participation in federal procurement: 20 percent for small businesses; 5 percent f?r small 
disadvantaged businesses (SnBs); and 5 percent for women-owned businesses.7

! Tpe SBA 
consults with each agency to set annual agency-level goals to ensure progress toward the 
overall goal. (For contracts and firms above certain thresholds, the law requires 
subcontracting plans in furtherance of these goals.) The goals are themselves flexiple, and 
hence relatively non-controversial. The government-wide SnB goal was met for the first time 
in 1993. 

• 	 Sole-source contracting: Under the §8(a) pro&ram, which is statutorily mandated, small 
SnBs can secure smaller contracts (usually less than $3 million) without open competition. 
This "sole -sourcing" is accomplished when an agency contracts with SBA, which Iin tum 
subcontracts with the SnB. 

For a company to participate in the §8(a) program, SBA must certify that the !firm is 
controlled and operated by socially and economically disadvanta&ed persons.72 By istatute, 
persons from certain racial and ethnic groups .- but not women -- are presumed to be socially 
disadvantaged; persons are considered economically disadvantaged if they face "dimlinished 
capital and credit opportunities" -- measured by asset and net-worth standards. . 

IIn FY 1994, the §8(a) program accounted for about 2.7 percent of all government 
procurement -- about $4.9 billion. The number of certified §8(a) firms grew from 31,673 in 
1990 to 5,833 in 1994, of which 47 percent received contract actions. I 

Once a firm is certified and brought into the §8(a) program, the 1987 amendments to the 
statute establish both a "graduation" period of nine years and a requirement that, ov~r time, 
firms achieve an increasing mix of business from outside the §8(a) program and butside 

I 
71 The goal for women was added in the 1994 procurement reform legislation, *e 

Federal Acquisition and Simplification Act Racial minorities are presumed to be "socially 
disadvantaged" for purposes of the government-wide SnB program, mirroring the statutbry 
presumption in the SBA's §8(a) program described below. i 

72 Congress first codified the §8(a) program in 1978. The earlier regulation-based pJogram 
keyed eligibility to either group status or economic disadvantage. Congress and the ICarter 
Ad~in~stration chose to. req~ire. th.at ~oth conditions be satisfied in or~er. to focus the p~o.gram 
on Victims of group-based dlscnmmanon and to ensure that all beneficlanes were economIcally 
disadvantaged. 15 U.S.C. § 637(a)(I), (4). I 
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federal contracting.73 Under the prior Administration, the SBA did not aggressively implement 
these 1987 statutory changes, but it has now done so. Moreover, in recent years there has 
been increasing emphasis on using competition among §8(a) and SDB firms rather t~an sole-
source procurements. 

I 
" • 	 Bid price preferences: Procurement reforms enacted by Congress last year a~thorize 

government-wide use of the 10 percent bid preference for SDBs which previously was a tool 
available primarily at DOD (the so-called "§1207 program" -- see below). Imple~entjng 
regulations are scheduled to be finalized this summer. These regulations could. have a 
significant effect on procurement by SDBs in those agencies that do not use an effective set­
aside scheme such as DOD's "rule of two," described below. 

9.2.2. Agency-Specific Efforts 

• Department of Defense: In addition to participating in the goal-setting and §8(a) efforts, 
DOD has two additional efforts, which are significant because DOD executes rough1ly two­
thirds by amount of all federal prime contracts. These additional programs are part ofi DOD's 
effort to meet its share of the government-wide goals mentioned above. 

SDB shelters or role-ol-two set-asides: Contracting officers are authorized to limit 
bidding on a particular contract to small disadvantaged businesses (SDBs) if two dr more 

I 
such firms are potential bidders and the officer determines the prevailing bid will likely 
be within 10 percent of the fair market price. I 

SDB 10 percent bid preferences: Whenever there is full and open competitibn and 
procurement is based on price factors alone, contracting officers nationally add 10 percent 
to the price of non-SDB bidders, and then award the contract on the basis of the revised 
bids. (This is the "§1207" program. Although the applicable statute merely makes this 
tool available to DOD as a means of achieving its contracting goals, the Department's 
procurement regulations mandate its usey4 . 

I 
Comparative usefulness of tools: Over 60 percent of DOD's contracting with SDBs 
occurs through either this "rule of two" set-aside or through the §8( a) program; Ithe 10 
percent bid price preference has been little-used in recent years because regu1lations 
require that the "rule-of-two" be used whenever possible, as it generally is. (See the 
accompanying chart.) i 

73 15 U.S.c. § 636(j)(15). 

74 10 U.S.C. 2323 
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• 	 Department of Transportation: In addition to participating in the goal-setting and §8(a) 
efforts, DOT manages an effort to encourage business with minority- and women-owned 
firms through its grants to state and local entities.7s I 

Subcontracting preferences: In additio~ to setting goals for subcontracting with ~men. 
and minoTlty-owned firms, DOT reqUires that grant recIpients (usually state or local 
authorities) provide an additional payment to contractors who attain certain I~vels of 
contracting with women- or minority-owned subcontractors and who providei certain 
technical assistance to those subcontractors. The payment is designed to compen,sate the 
prime contractor for additional costs for assisting the subcontractors. This compensation 
incentive is up to 1.5 to 2.0 percent of the total contract.76 

. 

• 	 Graduation from sheltered competition: Unlike the §8(a) program, the DOD and DOT 
programs do not require that firms graduate from preferences, or that firms have a: mix of 
federal procurement and other business. There is, of course, the "natural" graduatiorl which 
occurs if a firm becomes bigger than the "small" business size standard established! by the 
Small Business Act, or the owner's wealth rises above the applicable threshold." I 

• 	 Certification ofeligibility in these programs differs from SBA's certification for parti~ipation 
in the government-wide §8(a) program. In the DOD programs, the firms self-certify that they 
are qualified; in the DOT program, the state/Jocal grant recipient is responsible for cehifying 
the subcontractor's status. 78 I. 

9.2.3 Complementary Programs: Technical & Other Assistance 

A number of agencies have other programs to assist women- and minority-owned firms s,eeking 
procurement opportunities. These include: 

75 See, Surface Transportation Assistance Act of 1982, Pub. L. 97-424, 96 Stat. 2'100 
(Jan. 6, 1983) (STAAJ; superseded by Surface Transportation and Uniform Relocation 
Assistance Act of 1987, Pub. L. 100-17, 101 Stat. 132 [STURAA]; Intermodal Surface 
Transportation Efficiency Act of 1991. 

76 	 15 U.S.C. § 644(g); Federal Acquisition Regulation, 8 C.F.R § 52.219-8. 

77 "Small" varies with the industry, but the maximum number of employees varies 
between 500 and 1500. See Federal Acquisition Regulations (FAR) Part 19.102. The DOD 
wealth test is personal assets not more than $750,000, excluding business assets and persbnal 
residence. 


78 49 C.F.R part 23; 48 C.F.R § 52.219-8. 
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l'argeted Procurement Progralns: A Side-by-Side Comparison 
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• 	 SBA maintains several programs that serve small businesses generally, by providing technical 
assistance, loan guarantees, and equity capital through Small Business Investment Co~panies 
(SBICs). 

• 	 The Minority Business Development Administration (MBDA) at Commerce provides te1hnical 
assistance and support for women- and minority-owned firms. 

. 	 ,,, h' h . . fil• 	 Several agencies maintam "Mentor-Protege programs w IC encourage maJonty lTms to 
advise and nurture new and growing minority-owned firms by providing managerial and 
technical assistance. I 

• 	 SBA IS Surety Bond Program provides up to a 90 percent guarantee for bonds requi1red of 
contractors and subcontractors on many public and private construction contracts, thereby 
lowering the small firm's cost of doing business. In FY 1994, SBA approved mo~e than 
22,000 bid bond guarantees, resulting in 6,591 final bonds, for a total bond guarantee amount 
of $1.08 billion. Although this program is not specifically targeted, 24 percent of\bonds 
went to minority firms; nearly half of these were African-American, and one-quarter were 

Hispanic. 	 I 

i 

9.3 	 Performance & Effects 
I 

In the face of continuing barriers to full minority participation in economic life, most of these 
efforts have been very successful in expanding federal procurement from women- and mirlority­
owned firms.79 Agencies first achieved the 5 percent SDB goal in 1993 and, govemmentlwide, 
prime contracts for minority-owned businesses were 6.4 percent of the total dollar volume.! This 
approaches the proportion of minority-owned businesses alflong all U.S. firms, but is consid~rably 
below the 10.4 percent minority representation among adults with college degrees. ( S~e the 
illustration.) . I 

• 	 In 1994,32 of the largest 100 African-American owned firms and 17 of the top 100 Hispanic­
owned firms were or had been in the §8(a) program. 

• 	 Between 1982 arid 1991, the dollar volume of all federal procurement contracts over $2:5,000 
increased by 24 percent. At the same time, contracts awarded to women-owned \firms 
increased by more than 200 percent; contracts awarded to minority-owned firms increas.ed by 

'v more than 125 percent. 

79 The full effect of federal procurement affirmative action is found in the "ripple I 
effect" - diminished discrimination at the state and local level, and in the private sector. Such 
measurement is inherently difficult. I 
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• 	 Agency-level data show similar trends: for example, between 1985 and 1994, coJacling 
with small, disadvantaged businesses grew from 2.1 percent of DOD procurement\! to 5.5 
percent--an increase of more than $3 billion. 

• 	 Discussions with GSA contracting experts revealed that subcontracting with minori~- and 
women-owned firms on large federal construction projects would likely not occur but for 
federal pressure in order to meet overall goals. This is also the strongly held view clf SBA 
officials and of leadership in the SDB community. 

• 	 While the overall goals and levels of these programs are relatively small nationwide (le~s than 
10 percent), there appears to be a tendency for agencies to concentrate their minority 
contracting in certain fields -- such as construction -- where there are a significant riumber 
of existing minority firms.so While this makes operational sense, it also means that, in 
practice, effective goals, set-asides, and preferences in some fields can exceed the overall 
goal. Indeed, reports indicate that in a few regions and fields, set-asides account fo~ more 
than half of all procurements. (It bears emphasis, however, that there are many offsetting 
situations in which there is little or no SDB contracting done at a particular site or in a 
particular subindustry.) The government contractor community has pointed out that these 
types of unintended effects have caused resentment. I 

I 

• 	 Some proponents of these procurement initiatives argue that they are valuable no~ only
I 

because they combat discrimination and the lingering effects of discrimination facing minority 
and women entrepreneurs, but also because they indirectly promote employment of socially 
disadvantaged workers and development of economically distressed areas. The very limited 
evidence on these hypotheses suggests that there is, indeed, a meaningful correlation bdtween 
minority ownership and minority workforce,S! but the anecdotal evidence is that the 
relationship varies considerably across sectors. There has not been adequate study bf the 
broader economic development hypothesis. 

• 	 The data regarding the effect on business formation and subsequent success of these programs 
is limited, but somewhat encouraging: SBA statistics for FY 1993 indicate that of tHe 710 
firms that were graduates in that or previous years, 56 percent were still fully operational, 
6 percent had curtailed operations, 3 percent had been acquired by other companies, ahd 35 
percent had ceased operations. Comparisons with census data suggest that the failurJ rates 

80 	 See, e.g., GAOIRCED 94-168 (August, 1994), at pp. 24-25. 

81 See, T. Bates, "Do Black-Owned Businesses Employ Minority Workers? New l 
Evidence," Review of Black Political Economy 51 (Spring 1988) (research by Professor I 
Timothy Bates, Wayne State University, Detroit, MI., based on 1987 census data). . 
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of graduated §8(a) firms are no worse than, and in fact may be better than, those seen in 
small businesses generally. 82 

9.4 Evaluations & Proposed Reforms 

These programs have been the object of a number of studies, including a Congressionally 
mandated study during the prior Administration which recommended maintainin1g and 
strengthening the federal effort to ensure minority- and women-owned business particip~tion in 
federal procurement.S3 SBA, this past August, proposed a comprehensive reform of the §8(a) 
program in testimony before Congress. That proposal is responsive to the great majolrity of 
common criticisms. 

Generally, critics and commentators reviewing these programs have made the following points: 

• 	 Reorganization: Some observers emphasize the need to rationalize and coordinate tL web 
of federal programs serving minority- and women-owned firms. For example, in 1992 the 
U.S. Commission on Minority Business recommended the creation within the Corrlmerce 
Department of an Administration for the Development of Historically UnderJtilized 
Businesses which would assume SBA's §8(a) responsibilities. 84 

I 

I 

• 	 Graduation: The §8(a} program now requires "graduation" after nine years, and has phased 
requirements ofnon-8(a) and non-federal business mix designed to wean firms from sheltered 
competition and dependency on federal contracting. In February 1995, of the 1,038 fihns in 
the fifth through ninth year of §8(a) participation, nearly two-thirds met or exceed~d the 
minimum non-8(a) business levels. Some observers have emphasized the need for analogous 
graduation and business-mix requirements in the DOD and DOT programs. I 

i 
• 	 Regional/Sectoral Concentration: Our analysis found SDB contracts and limited 

I 

competition concentrated in certain industries and regions, which is undesirable for minority 
and non-minority firms alike. For example, while DOD's overall goal for SDBs was only 5 
percent, more than 35 percent of all DOD construction awards went to SDBs, and mo~e than 

. . . 	 I 
82 Census data indicate that of all small businesses formed in 1976-78, less than 30 

percent survived 6 to 8 years; data for 1982-87 indicate that only 42 percent of black-oJrned 
firms survive five years. See, The State of Small Business: A Report to the President 2!14-15 
(1993). 

83 See, Final Report of the U.S. Commission on Minority Business Development (Dec. 
1992). I 

84 See, Final Report of the U.S. Commission on Minority Business Development ~1 
(Dec. 1992). 
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two-thirds of these were awarded under sheltered competition. Moreover, in ten State~, more 
than 40 percent of all construction contracts awarded to small business were awa~ded to 
SDBs. This concentration occurs at particular sites as well, where in rare instances virtually 
all small business contracting is with SDBs. On the other hand, some degree of s~ctoral 
concentration in SDB procurements is inevitable to "balance" the many sites and subindustries 
with virtually no SDB participation, and huge procurements for weapons systems and the 
like, for which no SDBs are available as prime contractors, and still too few as I major 
subcontractors. Additional efforts are clearly needed to expand SDB opportunities more 
broadly. 

• 	 Self-Certification: Because DOD's program is based on self-certification by SDBs, it may 
be prone to abuse, particularly through "front companies." For example: 

DOD's IG investigated Tyco Manufacturing and referred the case to tne US 
Attorney. The company's owner pled guilty to charges that he falsely repre~ented 
his firm as Hispanic-owned and controlled. 

Top officials of Automated Data Management, Inc. were convicted of conspiracy 
to defraud the government for concealing the firm's ownership structure to 
participate in the §8(a) program. I 

Self-certification has obvious advantages in terms of reduced administrative expens~ and 
I 

regulatory intrusion. Nevertheless, this must be balanced with the importance of ensuring that 
affirmative action measures are fair, which means as free of abuses as can reasonably be 
achieved. 

• 	 Subcontracting: In FY 1993, the most recent dataavailable, small businesses received about 
$63 bi11ion of federal contract dollars, out of roughly $180 billion in total. About one1third 
of that amount was from subcontracting. SDBs, on the other hand, received a little ove" $13 
billion in federal contract dollars, but only one-sixth of that was through subcontrabting. 
These figures are consistent with the widely held view that· SDBs face greater obstacles to 
subcontracting participation than do other small firms. The SBA and other agencies bJlieve 
that expanding the use of SDBs in subcontracting is both feasible and desirable as a str~tegy 
for creating more SDB opportunities. : 

I 
• 	 Other Program Changes: Several earlier analyses by the GAO, the SBA Inspector General 

and commentators have raised criticisms of the §8{a) program, several of which SB.A is 
moving to address by aggressively implementing· recent statutory amendments which: had 
languished under the prior Administration. These are reviewed more specifically immediktely 
below. 	 . 

I 

Past criticisms are that too many §8{a) contracts were awarded on a sole-source basis, i.e., 

without competition of any kind. This criticism has largely been addressed by recent 
and 
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pending refonns. The 1988 law refonning the §8(a) program requires that companies in the 
program compete among themselves for contracts valued at $3 million or more. (ThJre is a 
higher competition threshold of $5 million for manufactured goods.) Currently, ho\.vlever, 
many of the larger §8(a) contracts are open-ended agreements that started out as small 
contracts and grew well beyond the competition threshold when a contracting officer renewed 
the order. To increase the number of contracts available for competition, SBA has pr6posed 
regulations to change this procedure so that an estimated value will be set on these\open­
ended contracts, which probably will be higher than the initial value. This means more §8(a) 
contracts will be subject to competitive bidding among participating firms. I 
Relatedly, the 1988 statute, which will be in full effect at the beginning of 1996, requires 

I 
§8(a) companies to maintain a specified percentage of private sector business Iwhile 
participating in the program so that these finns are not totally dependent on government 
contracts. As a result, §8(a) companies will have to compete in both the private and public 
sectors. This should improve the survival rate of firms graduating out of the sheltered 
environment of the §8(a) program. It also makes moot an earlier criticism that §8(a) firms 
were often pennanently dependent on a sheltered federal market. 

In applying the test of economic disadvantage, the Small Business Act requires exclusion of 
the §8(a) participant's equity in hislher primary residence, business, and, except in com~unity 
property states, the spouse's share of the family'S wealth. 85 Recent audits of the §8(a) prdgram 

I 
revealed problematic practices by some firms. These include underreporting of net worth, 
high salaries and bonuses (more than $1 million per year) for several business ownerJ, and 
efforts to "shelter" resources in spousal assets and residences. Defenders of the programs 
correctly point out that the number of such abuses is small and declining. SBA staff has\ been 
receiving training in order to better detennine an applicant's net worth. Nevertheless, several 

I 

of these problems are traceable not to staff expertise, but to provisions in the statute.SBA 
has already proposed certain amendments to remedy this problem.86 

85 SBA measures economic disadvantage in a three-part test: the individual's net worth, 
the financial condition of the company, and the company's access to credit. For entry inti, the 
program, personal adjusted net worth cannot exceed $250,000; during the developmental Jtage 
of the program (the first four years), it cannot exceed $500,000; and during the transition I 
stage (the last five years), it cannot exceed $750,000. In a September 1994 audit of 50 larger 
§8(a) firms, the SBA Inspector General found that 35 of the 50 owners had a net worth iJ 
excess of $1 million; 13 of the owners, for example, had business equity ranging from $1\ to 
$9 million; five owners had personal residences valued at between $800,000 and $1.4 million. 
See Audit Report on §8(a) Program Continuing Eligibility Reviews, Report No. 4-3-H-006­
021 ("1994 Audit Report") at 7-9 (Sept. 30, 1994). 

86 Testimony by Cassandra Pulley, Deputy Administrator, unveiling the 
Administration's proposed §8(a) refonns, 1995, S721-1:1:August 9,1994. 
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On another matter, pending SBA regulatory changes will help reduce the extent to. which 
§8(a) contracts are concentrated among too few companies. When the requirement that §8(a) 
companies maintain a specified mix of government and private sector business ik fully 
implemented, there will be a limit on the dollar value of the §8(a) business one compahy can 
control. In addition, the proposed regul~tion limiting open-ended contracts will mean some 
of the larger §8(a) contracts will be open to competition and will change hands\ more 
regularly. Another proposed change will eliminate the distinction between a "local buy" and 
a "national buy" system, thereby allowing firms to market to the government Without 
geographic restrictions (except for construction contracts). \ 

SBA's Office of Government Contracting also has negotiated a MemoranduL of 
Understanding with DOD to use §8(a) participants who have never received a contract. \ SBA 
is negotiating similar agreements with other federal agencies. 

• Minority Employment Effects 

Research has shown that minority-owned businesses have a tendency to hire more minority 
employees than other firms. s1 SBA believes that in industries such as military \ base 
maintenance and construction, a significant number of the employees of §8(a) firms are 
minorities. In high-technology industries such as computer systems integration and Iradar 
development, however, the number of minority employees of §8(a) firms reflect~ the 
representation of minorities within the relevant scientific disciplines. Currently, the primary 
goal of the §8(a) program is business development. SBA thinks that the inclusion Iof a 
minority hiring requirement would be an uneconomic burden for some companies, aitd in 
tension with the program's long-standing focus on entrepreneurship opportunities. iThis 
suggests the need for a separate program focused specifically and directly on creating jobs 
and economic development in economically distressed communities. 

87 See, T. Bates, "Do Black-Owned Businesses Employ Minority Workers? New 
Evidence," Review of Black Political Economy 51 (Spring 1988) (research by Professor 
Timothy Bates, Wayne State University, Detroit, MI., based on 1987 census data). 
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9.5. Conclusions and Recommendations 

9.5.1 Conclusions 

Do the federal affirmative action programs relating to contracting meet the President'~ tests: 
Do they work? Are they fair? 

Does it work? 

The several programs discussed in this section have clearly been effective at increasi?g the 
amount of Federal contracting with minority- and women-owned businesses. This comes against 
a backdrop of continuing underrepresentation of minorities and women in the rariks of 
entrepreneurs. Agency officials believe that a substantial portion of this underrepresentation is 
the consequence of current and past practices of exclusion and illegal discrimination; AJ,arand 
now requires careful documentation of this factual predicate of discrimination and its effects. 
Moreover, experience suggests that contracting opportunities for underrepresented groups ~ould 
decline sharply in the absence of some form of targeted procurement. After the Supreme Court's 

I 

1989 Croson decision involving the minority contracting program in Richmond, Virginia, the 
share of city contracting dollars won by minority firms plummeted from over 38.5 percent to only 
2.2 percent. (Entrepreneurs also reported a sharp drop in private sector work, whicH they 
attributed to the "signaling" effect of the public sector retrenchment.) After a new progra.h was 
designed and implemented, meeting the constitutional test of strict scrutiny, the figures recovered 
to slightly above the goal of 16 percent. 88 I 
In summary, then, the continuing justifications for these programs include: I 

I 
• 	 Remedying discrimination. The Federal programs are a remedial counterweight to the 

exclusion and discrimination that minority and women entrepreneurs continue to f~ce -­
a counterweight that not only opens up opportunity to do business in the f~deral 
contracting sector, but ideally helps small disadvan~aged businesses develop the res~urces 
to penetrate private markets. 

I 
• 	 Mainstream inclusion. Apart from securing individual fairness, these programs ref/ect a 

need to build a stronger economy by tapping the entrepreneurial talents and drive of all 
segments of the population--that means affirmative efforts to open mainstream 
opportunities to underrepresented groups. 

88 The actual 12 month participation rate for MBE's following the 1993 implementation 
was 17.7 percent. I 
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• Economic development. These programs are often supported because they are presumed 
to contribute to job creation and economic development in distressed communitie~. The 
evidence is positive. at least regarding employment. though not fully conclusive. 

• 	 Practicality. If. for the above reasons. it is appropriate for government to use 
procurement activity to promote minority and women entrepreneurship. then the firial key 
concern is that the measures adopted be effective. not empty aspirations. We m~st be 
mindful of the practical realities of the marketplace. and of agency administrative ro~tines. 

These preliminary findings and conclusions must be reconsidered in greater detail as part bf the 
post-Adarand review being conducted by the Attorney General and the various agencies. \ That 
review must ascertain whether race-based programs are narrowly tailored to achieve a compelling 
governmental interest. so as to satisfy the strict scrutiny standard of constitutional review! 

Is it fair? 

The above quite legitimate objectives do not imply that every detail of any conceivable 
procurement preference would be justified. There are important constraints of fairness. m6st of 
which are given substantial effect in the operation of the current contracting programs. 

(1) Not quotas. 

The contracting· programs are not quotas because the statutes and regulations establish flexible 
goals rather than numerical straightjackets: 89 they reflect an aspiration that 5 percerit of 
contracting be with minority firms, not a guarantee that it will happen. Indeed, for many ~ears 
it did not happen. On the other hand, it is also clear that the governing statutes and regula~ons 
enable contracting officers to use the entrepreneur's race and economic disadvantage, in 
combination, as a condition of eligibility for participation in various forms of sheliered 
competition. Individual contracts are set aside for §8(a) firms or SDBs only. As a practical 
matter, non-minorities find it difficult to establish "social disadvantage" under the terms of the 
law, so the programs are in effect targeted on members of traditionally discriminated-against 

89 Even where one statute seems to speak commandingly of a rigid numerical set as1ide, 
it elsewhere gives the agency head authority to waive or modify the numerical target as I

I 

appropriate. See, Surface Transportation Assistance Act of 1992, Pub. L. 97-424, 6 Stat. 2100 
(Jan. 6, 1983) [STAA]; superseded by Surface Transportation and Uniform Relocation I 
Assistance Act of 1987. Pub. L. 100-17, Stat. 132 [STURAA). Read together, these 
provisions amount to the usual kind of flexible goal, though with a pointed Congressional 
emphasis suggesting that the Secretary of Transportation would be expected to defend 
carefully a decision to set lesser ambitions. 
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groups. Nevertheless, over 18 of every 20 contracting opportunities (by dollar) continu~ to go 
to non-minority, male-owned firms. 

(2) Race-Neutral Options 

The review team examined, insofar as was possible, the consideration given by agencies and the 
Congress to various race- and gender-neutral approaches to expanding entreprerleurial 
opportunities for minorities and women. Unfortunately, it is difficult at present to eval uJte the 
effectiveness of such alternatives. There is no readily available data, for example, on the bxtent 

I 

to which non-minority entrepreneurs, who already benefit from the long-standing preferenbe for 
all small businesses, would benefit from a new preference targeted only on ecohomic 
disadvantage, i.e., on entrepreneurs below a certain threshold of personal assets. We b~ljeve, 
however, that moving from social and economic disadvantage to focus on economic disadvantage 
only would seriously undermine efforts to create entrepreneurship opportunities for minoritiJs and 
women, given continuing patterns of exclusion and discrimination. 

Another approach would be to provide preferences to firms that will perform contracts in 
economically distressed areas, thereby stimulating employment and economic developtnent. 
These are worthy goals, paralleling those of the Administration's Empowerment Zones initi~tive. 
They are, however, only indirectly related to the specific goal of combatting business-related 
discrimination and opening entrepreneurship to underrepresented groups. 

These two approaches are not good substitutes for one another; each has valuable objectives; 
I 

geographic targeting does not create new problems of racial exclusion, but may do little to 
address the old problems of gender- and race-based entrepreneurial exclusion and would help 
create jobs and economic development in distresses areas. 

(3) Flexible and minimally intrusive. 

As a practical matter, some degree of explicit targeting is the only effective way to ensure. that 
entrepreneurial opportunities are increasingly open to minorities and women. The question 
remains how best to minimize abuse of the program . 

As a threshold matter, it is important to bear in mind that, largely because of race-neutral 
preferences for all small businesses, non-minority small businesses win roughly three timJs as 
much in procurement dollars as minority firms. In that sense, the procurement structure hs a 
whole benefits non-minorities far more than minorities, and is not· as intrusive or exc!usio'nary 
as would be a procurement system in which the only significant preferences were exc!usivel~ for 
minorities. \ 

Nevertheless, because of the special scrutiny focused on distinctions based on race, we have 
examined some alternatives. 
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I 
Tighten eligibility. Eligibility for sheltered competition could be more sharply Ilimited 
in duration or to a subgroup of those now eligible -- by. for example, using a much more 
restrictive asset test. While a certain measure of this is warranted to address pe~ceived 
abuses of snB programs. a very short graduation period would result in a very high 
business failure rate, essentially slamming shut the door to opportunity. Similarly, too 
tight an asset test would be unrealistic; own:rs of businesses capab~e of pro~id~ng 
essential services and goods to the government WIll very rarely be economically struggling 
in an absolute sense. since potential to take advantage of entrepreneurial opportunity 
depends significantly on such factors as education, experience and personal firiancial 
security. 

I 
Expand eligibility to women. The system could be made less race-focused by making all 
women eligible. This is currently the case only in snB programs at Transportatidn and 
a few other agenci es. \ 

Expand eligibility to economic disadvantage generally. The current eligibiliJ test. 
requiring both social disadvantage and economic disadvantage, could be broaderted to 

I 

"social disadvantage or economic disadvantage." (Social disadvantage, as eXPlained 
above. effectively means membership in a discriminated-against group.) Practically 
speaking. such a preference program would simply key to the assets or net worth bf the 

I 

entrepreneur. Therefore, it would not be an effective tool in areas where discrimination 
locks minorities and women out of opportunity. I 

Our conclusion is that the expansion of eligibility would marginally expand opportunities fO~ non­
minorities, but that doing so would risk significant dilution of efforts to expand entrepreneurial 
opportunity to individuals who have traditionally been excluded by virtue of their membdrship 
in discriminated-against groups. I 

(4) Transitional. 

Programs should be transitional in two senses. First, an individual beneficiary should be pro~ided 
with an entryway to entrepreneurial opportunity rather than a guarantee of business su~cess.. 
Second, the program as a whole should have an agreed measure of success, so that once ~qual 
opportunity has been achieved, and the field of competition is level, the program can sunse~ and 
we can rely exclusively on antidiscrimination and less intrusive measures, such as outreach. 

With respect to entryway, only the §8(a) program has a specific graduation limit of nine Jears, 
while all snB programs have implicit graduation based on firm size and assets of the 
entrepreneur. Still, some form oflimit. measured in years or perhaps cumulative contract dollars, 

Il seems highly desirable because otherwise the notion of using sheltered competition to provide 
an opportunity to succeed at business would instead become an effort to guarantee such sucbess. 
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With respect to sunset, these procurement programs have been subject to a relatively intense level 
of continuing review by the agencies and by Congress. Annual procurement data are useH to set 
and track goals, and several Members of Congress have long taken a strong interest in the ldetails 
of how the programs are administered. Nevertheless, additional research and analysis is heeded 
to formulate a set of measures for when a given procurement program will have accomplished 
enough to be declared "successful," so that it can fairly be terminated. I 

{5} Balanced. 
'\ 

. hI' d" I. .Finally, we return to the observatIon that t ese programs cause on y a mInor ImInutJOn In 
opportunity for nonminority firms. In that respect, current programs are balanced and eqbitable 
in the large. I 
The Review identified some minor, localized difficulties, however. In a few situatiohs, the 
operation of the set asides leads to very large concentrations of SOB contract awards at certain 
government sites, and/or in certain subindustries. This "crowding" or concentration is dri~en by 
the appropriate desire of contracting officials to achieve their goals by taking advantagelof the 
fact that a critical mass of SOB firms happen to exist.in that region or field. Current rul~s give 
agency heads discretion to adjust set asides to prevent such concentrated impacts on non-SOB 
firms, but such adjustments are not always made. The problem of subindustry, or sbctoral 
concentration of SOB firms is more complex, but also needs attention. Not only is ther~ some 
risk of unbalanced impact on certain non-SOB entrepreneurs, there is also the dan~er of 
effectively isolating SOB's in particular lines of business. The goal of these programs is to open 
up opportunity broadly, creating and expanding beach heads in the mainstream economy, not 
erecting entrepreneurial ghettoes. These difficulties can be addressed by proper exercise of 
agency discretion. 

9.5.2 Recommendations: 

The efforts of Congress and the Executive branch to provide equal opportunity for minorihr and 
women entrepreneurs has succeeded in fostering successful businesses, but that success is rleither 

, I 

complete nor unalloyed. In most respects, the use of race and gender by these programs is fair. 
Significant possibilities exist, however, to address the remaining concerns without riskihg the 
gains in opportunity for minorities and women. At a minimum, these possibilities deserve sbrious 
consideration by agency heads and by the Congress. I 

o These programs providing sheltered competition for eligible firms should be structured with 
greater practical flexibility, so that they promote opportunity as broadly as possible, conkistent 
with effectiveness in accomplishing the important goal ofopening doors to those who havJ been 

u 	 historically excluded from business opportunities as a result ofgroup-based discriminatio1n and 
exclusion. Therefore, we recommend that the President instruct agencies, under the Ieadbrship 
of the National Economic Council as follows: . I 
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• 	 Reforms: The Administrator of the Small Business Administration, the Deputy Direc~or for 
Management of OMB, and White House staff will lead formulation of detailed government­
wide proposals to address abuses in the current operation of the procurement programs 
focused on opportunity for minority and women entrepreneurs. Specifically, the proiposals 

should: 	 .. II..".. 

1. Tighten the economic disadvantage test. So that business owners cannot hide iassets 
under a spouse's name so as to qualify for a set-aside, reform the asset test to co~t the 
value of the personal residence and to consider the spouse's assets (now exduded~ in a 
manner analogous to treatment of a 49 percent owner of the enterprise. I 

2. Tighten reQuirements for graduation. Apply §8(a~'s 9 year graduation limit to all SDB 
programs, but then direct the agencies, with White House coordination, to establish lmore 
sophisticated objective industry-specific criteria for determining when any individual firm 
"develops" beyond the need for sheltered competition. Agencies should consid~r, for 

I 

example, establishing caps on the dollar value of contracts, plus a cap on total dollars a 
I 

single firm can win through sheltered competition, varying by industry if appropriate. jThese 
measures will also reduce the concentration of §8(a~ awards among a limited number of 
successful firms. 

3. 	 Enforce stringent safeguards against fronts and pass-throughs. Create a untform,
I 

certification process for all SDBs. (Where feasible, specially licensed private firms should 
conduct the certifications, by analogy with the role of independent certified ~ublic 
accountants.~ Require certification audits at time of first contract and periodically ther~after 
to verify continuing eligibility and to monitor for "fronts" and "pass-through" companies. 
Increase penalties. I 
4. Establish measures to reduce regionallindustty concentrations. Direct the agenciesl with 
White House coordination, to exercise oversight to prevent excessive use of sheltered 
competition in particular regions or industries. Direct the agencies, with appro~riate 
interagency coordination, to determine industries/areas where sheltered competition programs 
may be phased out based upon successful inclusion. I 

• 	 Adarand compliance: In accord with the Directive issued by the President, the agencies will 
examine the extent of continuing patterns of discrimination and exclusion in the indJstries 
and regions with which they do business. Agencies should use those findings to de~elop .. guidelines for measuring when minority and women entrepreneurs have achieved afull 
measure of equal opportunity to participate in the economic mainstream, making sun~et of 
the programs appropriate. (The Attorney General has the leadership role as regards thel legal 
aspects of this task, and the White House staff will provide any necessary interagency 
coordination of policy considerations.~ I 
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• 	 Empowennent contracting: Under the leadership of the Community Empowerment Board 
chaired by the Vice President, agencies should develop an "empowerment contratting" 

I 

program to target procurement dollars on small firms located in communities suffering 
persistent, severe economic distress, or employing a substantial number of workers fromlthose 

"-r- communities. Looking beyond the issue of fair and effective responses to discrimination, we 
must recognize that there are communities and regions in our country where thJ free 

I 

enterprise system is not working to provide jobs and opportunity. Although the 
Administration has taken several steps to help poor communities directly -- includink, for 
example, Empowerment Zones, Community Development Banks, the reinvention of Hun, 
and more effective enforcement of the Community Reinvestment Act -- more is needed, This 
initiative would help bring jobs and economic development to areas in great need . 

.. 
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10. EDUCATION AND HHS POLICIES & PRACTICES 

10.1 Overview 

Several DoEd and HHS programs are targeted on the basis of race, gender or disability. IMost 

of these are programs designed to increase the representation of minorities or women in certain 

professions or fields; others support institutions that have a high enrollment of racial and ethnic 

minorities. Federally funded minority- or gender-targeted scholarships are one stratesY for 

accomplishing increased representation of minorities or women in certain professions. Ho~ever, 

most such scholarships are funded by non-federal public and private sources (e.g., institutions, 

private foundations. and state and local governments) and are not, therefore. "federal progripns." 

Federal policy is formally relevant only because such efforts must comply with federal civil fights 

laws when institutions are recipients of federal financial assistance. Finally, it bears mention that 

most of these programs at DoEd and HHS are targeted by race or gender on the basis of exbress 

Congressional authorization to use such criteria, rather than based on some more general 

delegation of authority. I 


10.2 Policies & Practices. 

10.2.1 Programs to Increase Representation in Certain Fields 

DoEd, HHS and the National Service Foundation (NSF) operate several programs that have as 
their primary purpose increasing the representation of underrepresented groups in certain fields 
and occupations. The justifications for addressing this underrepresentation extend be~ond 
distributive justice to remedying the specific continuing effects of discrimination in ~ome 
institutions and fields, improving the quality of participating institutions by supportin~ the 
diversity critical to that quality, and securing for the nation the broad pool of human resoJrces 

I 

needed for competitiveness and progress in the decades ahead. Almost all of this sUPP9rt is 
provided as assistance to institutions, rather than direct assistance to individuals. Many of these 

I 

programs are minority- and/or gender-targeted, that is, they employ group membership (Qr an 
institution's attention to targeted groups) as a condition of eligibility. Illustrative examples 
include: I 
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• 	 The Program To Encourage Minority Students to Become Teachers: This DoEd program 
provides grants to institutions of higher education with schools of education, and is de~igned 
to: (1) improve recruitment and training opportunities in education for minority individuals, 
including minority language individuals; (2) increase the number of minority teachbrs in 
elementary and secondary education; and (3) identify and encourage minority students lin the 
7th through 12th grades to aspire to and prepare for careers in elementary and seco1ndary 
school teaching. The program prepares and places minority students as teachers in elem~ntary 
or secondary schools with at least 50 percent minority enrollment, including urban and rural 
public or private nonprofit schools. 

• 	 The Faculty Development Fellowship Program: This DoEd program provides grants to 
:-.. institutions that have a "demonstrated record of enhancing the access to [graduate edudation 

for] individuals from underrepresented groups." The grants support fellowships fdr the 
continuing education of minority faculty members, defined by statute to include "Af~ican­
Americans, Asian Americans, Hispanics, Native Americans, Pacific Islanders, and Native 
Hawaiians." 

• 	 Institute for International Public Policy: This DoEd program is designed to increase 
significantly the number of African Americans and other underrepresented minoriti~s in 
international service, including private international voluntary organizations and the foteign 
service of the United States. It provides a single grant to a consortium of higher education 
institutions to establish and administer the Institute. I 

• 	 National Science Foundation Programs: The NSF administers programs designed to 
address underrepresentation of women and minorities in the fields of science, engineeringl and 
mathematics. For example, the NSF funds the Graduate Fellowships for Womeh in 
Engineering and Computer and Information Science Program, which is designed to inc~ease 
the numbers of women entering these two fields. This specific program provides fundirig to 
individuals; however, some NSF programs direct their support to institutions. I 

I 

• 	 National Institutes of Health (NIH) Programs: Pursuant to statutory direction to "incr:ease 
the number of women and individuals from disadvantaged backgrounds (including raciall and 
ethnic minorities)," NIH (part ofHHS) supports underrepresented minorities in researchland 
education programs. This was approved by Congress in the 1993 NIH Revitalization Act. 
Most of these programs are minority-targeted, although that is not expressly required in every 
statute. Examples include: 

National Center for Research Resources (NCCR) Minority Initiative provides grant's to 
high schools to support underrepresented minorities interested in certain natural scien1ces. 
The program leaves to the school to determine which "ethnic or racial group[s ~re] 
underrepresented in biomedical or behavioral research." The program description nbtes 
that nationally, Black Americans, Hispanic Americans, Native Americans and Patific 
Islanders, are underrepresented in these fields. 
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I 
Minority Predoctoral Fellowship Program supports individual Ph.D. and M.D.lPh.D. 
candidates who are members of groups underrepresented in the biomedical sciencesl The 
applicant's institution defines which groups are eligible, but NIH gives "piiority 
consideration" to "African Americans, Hispanics, Native Americans Alaskan Nativek, and 

. Pacific Islanders." This program provides funding to institutions. The institutionJ then 
administer the program to a large degree, "tailoring" it to their needs. I 

I 

IffiS also administers programs that target the "disadvantaged." IffiS defines "disadvantage" in 
race- and gender-neutral terms; however, from year to year, HHS sets funding priorities that may 
use, for example, race or ethnicity as one of several factors in funding, or that may rely irlstead 
on outreach. I 
• 	 Federal Health Professions Education Programs: HHS currently administers over 40 

programs concerning the education of health professionals. Most of these progra~s are 
designed to assist "disadvantaged populations" and are race- and gender-neutral. These 
programs serve large percentages of underrepresented minorities. For example: \ 

HRS' Scholarships for Disadvantaged Students: This program provides grartts to 
I 

institutions that serve students from "disadvantaged backgrounds,,,90 defined by HHS 
regulations as students from low-income families or "from environment[s] that ha[ve] 
inhibited the individual from obtaining the knowledge, skill or abilities required to dnroll 
in ... a health professions school. ,,91 Under this program, special statutory consider~tion 
is directed to institutions with underrepresented minority enro))ment in excess of the 
national average. Of the 7,500 students who participated in the Scholarship~ for 
Disadvantaged Students (SDS) program, more than half were underrepresented mino~ties. 

Of the 108 participants in the Disadvantaged Health Professions Faculty ioan 
Repayment Program, 77% are African-American, 11% Hispanic, and 11% disadvantaged 
whites. This program encourages graduate students from disadvantaged backgro6nds, 
including Caucasians, to become teachers, helping them to pay-off loans, if they ~gree 
to become Professors.· I 

[Note: The Administration recently proposed consolidating these programs into Ifive 
"clusters"; Senators Kassebaum and Kennedy have co-sponsored a similar measure. One of 
the clusters addresses "minority and disadvantaged training;" another addresses diversiW in 
nurse training programs.] I 

90 	 42 U.S.c. § 293a(b). 

91 	 57 Fed. Reg. 8347 (1992). 
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While the measures in the following three subsections lie outside the focus of this Review, we 
mention them by way of comparison to note the variety of efforts designed to promote inclusion. 

10.2.2 Support for Minority Institutions 

A second set of programs provide targeted assistance to institutions that serve (or histor~cally 
have served) a high proportion of minorities. These efforts include: i 

• 	 Support for HBCUs: Several DoEd and NSF programs provide assistance to the 103 
historically black colleges and universities ("HBCUs"). Funds for these programs m~y be 
used for a variety of purposes -- including programs to establish development offices; 
strengthen physical, financial, and academic structures and resources; purbhase 
telecommunications equipment; establish outreach programs; and help HBCUs gain access 
to private-sector financing. (Admissions policies of these institutions are, of co11urse, 
nondiscriminatory. ) 

• 	 Support for Hispanic-Serving and Minority-Serving Institutions: DoEd'sHispanic-Ser:ving 
Institutions Program makes grants to institutions with an enrollment of at least 25% His~anic 
students (of which 50% must be low-income, first generation college students and an 
additional 25% must be low-income or first generation college students). One compo~ent, 
the Strengthening Institutions Program, makes grants to institutions with at least 50 pe~cent 
minority student enrollment to enable these institutions to expand and improve their capacities 
to serve minority and low-income students. 

10.2.3 Programs to Serve Special Needs 

DoEd also administers a number of major programs for individuals with special needs, including 
programs for individuals with disabilities and for individuals with limited proficiency in English. 

• 	 mM,: The Individuals with Disabilities Education Act ensures that all children Lth 
I 

disabilities have available to them appropriate public education designed to meet their unique 
needs. This is accomplished through formula grants to states, 75% of which is pJsed 
through to local education agencies, and through competitive grants for research, training, 
demonstration, and technical assistance. . I 

• 	 The Rehab Act: The primary purposes of the Rehabilitation Act are to (1) provide 
vocational rehabilitation services to individuals with disabilities to prepare for gai~ful

I 

employment; (2) provide independent living services to individuals with severe disabilities 
to enhance their independence, productivity, and quality of life; (3) increase the numbet of 
qualified personnel who are trained to deliver rehabilitation services; and (4) conduct 
rehabilitation research. 
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• 	 Language-Related Programs: The Department also supports a number of programs t~geted 
to students with limited proficiency in English. These include the Bilingual EducatiQn Act 
(which is dedicated to expanding the capacity of school districts to educate these stuaents) 
and the Migrant Education Program (which provides funds for States for supplem~ntary 
education services for the children of migrant agricultural workers and fishermen.) I 

10.2.4 Efforts to Ensure Access 	
I 

I 
Finally, apart from programs directly or indirectly supporting training or outreach for individuals, 
DoEd and the NSF also undertake broader activities that further equal opportunitY for 
traditionally underrepresented groups. These efforts include: I 

• 	 WEEA: The Women's Educational Equity Act Program promotes gender equity in eduJation 
by making grants and awarding contracts to educational agencies for researchi and 
development of strategies to support gender equity and for projects that implement eff~ctive 
gender equity policies and programs in schools. Relatedly, the NSF's Women and Girls 
Program also supports programs which develop and implement gender equity policies \from 
the grade school level through the graduate school level. . 

• 	 Advisory Activities: Many DoEd programs establish advisory or governing boards, cojCilS, 
or panels and in many cases, the membership of these entities is specified (or diversity is 

I 

encouraged) based on race, gender, or disability. For example, Goals 2000 requires that Jocal 
improvement plans be developed by a panel that is "representative of the diversity of students 
and the community with regard to race, language, ethnicity, gender, disability, I and 
socioeconomic characteristics." I 

I 
10.3 Performance & Effects 

I 
Relatively few of these programs have been formally studied or reviewed. The more significant 
efforts inc1ude: I . 

• 	 HBeUs: Since their creation in 1965, the programs supporting HBCUs have never been 
thoroughly evaluated; however, in FY 1995, Congress appropriated $1 million to eval1uate 

I 

support for HBCUs. 

• 	 The IDEA program has been closely examined, and the consensus view is that this program 
has significantly contributed to a steady decline in the dropout rate for children kith 
disabilities and an increase in their graduation rate, over the past five years. The number of 
children served and the number of teachers serving these children have also increased. I 

• 	 In 1994, the GAO issued a formal evaluation of the WEEA. Its primary finding was that the 
WEEA program supported direct services to a small number of girls and women; the GAO 
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recommended that program resources be devoted to eliminating systematic inequitable policies 
and practices in schools. 

• 	 Health Professions: In 1994, the GAO also reviewed the various HHS programs intended 
to increase the representation of underrepresented groups in the health profes~ions. 
Emphasizing that data in this area are inadequate, the study found, in relevant part, that: 

The representation of African-Americans, Hispanics, and Native Americans in health 
education and practice is increasing. 

Evidence that this increase will improve access to care In undeserved areas IS 

"inconclusive. " 

"Evaluations ... have not conclusively linked these programs to changes in the sJpply, 
distribution, and minority representation of health professionals." I 

• 	 However, as regards the importance of remedying the problems of under-representation in the 
health professions and various research fields, HHS credits several far more tho~ough 
published studies and articles referenced only in passing by the GAO. These studies indicate 
that: minority health professionals are considerably more likely to work in undes~rved 
communities;9l "bedside bias" toward minority patients is more likely to occur in institutions 
where there are few minority professionals;93 minority researchers are more likely ta bring 
special sensitivities to medical research problems relating to minority population~ and 

92 Institute of Medicine, Balancing the Scales of Opportunity: Ensuring Racial and 
Ethnic Diversity in the Health Professions, p. 16; Huckman, Beverly B. and Rattenbury, 
Bruce, "The Need to Bring More Minority Students into Medicine," American Medical Nirws, 
35 (~9!, p: 39-41 (1992); Nickens, H.W., "The Rationale for Minority-Targeted Programs lin 
MediCine In the 1990s," Journal of the American Medical Association, 267 (17); p. 2390-95 
(1992); Council on Graduate Medical Education, Third Report: ImprOVing Access to Heal~h 
Care Through Physician Workforce Refonn: Directions for the 21st Century, p. 13, 19-21· 
(1992). 

93 Nazario, Sonia, "Treating Doctors for Prejudice; Medical Schools Are Trying to 
Sensitize Students to 'Bedside Bias,1II Los Angeles Times, Dec. 20, 1993; Blendon, Robert I., 
Aiken, Linda H., Freeman, Howard E., and Corey, Christopher R., Access to Medical Car~ for 
Black and White Americans," Journal of the American Medical Association, 261, 
p. 280 (1989). 
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communities;94 and minority professionals are more likely to provide training and men~oring 
.. 95

to members 0 f mmonty groups. 

10.4 Concerns & Complaints 

These programs have generated little controversy and few complaints. Typical of the isolated 

~~~~: 	 I 

• 	 An East Indian student filed a Title VI complaint against Marquette University regardihg its 
Minority Engineering Scholars Program, which was funded through NSF's Research C4reers 
for Minority Students (RCMS) program. The student charged he was discriminated against 
on the basis of his national origin. NSF had earlier determined that Asians were not 
underrepresented in sciences and engineering (but that"American Indians, Bla~ks, HispJmics, 
and Native Pacific Islanders" were). Accordingly, the Department of Education's Offite for 

I 

Civil Rights (OCR) found insufficient evidence of a Title VI violation. OCR reasoned that 
I 

the NSF was authorized by Congress to devise programs to increase minority participation 
in science and engineering, and thus that the RCMS program was not in violation of Tide VI. 

I 

From a broader perspective, OCR's findings reflect the understanding that tying benefits to 
group membership is not an end in itself, but must reflect the central policy purpose of 
opening opportunity to groups by virtue of their underrepresentation. Moreover, in as rhuch 

I 

as a race-conscious program must be narrowly tailored to serve the compelling national 
interest in removing barriers and broadening participation in critical research sectors,1 that 
tailoring must recognize when a specific minority group is no longer underrepresentedl 

• 	 The HHS Scholarships for Disadvantaged Students (SDS) program provides grants to 
institutions to support the recruitment and training of disadvantaged 'nursing students kand 
does so without a preference for race or gender). SDS regulations published in 1991 require 
that, in order to qualify for SDS assistance, an institution must have at least one minbrity 
faculty member. Wichita State University's application for an SDS grant was denied because 
it did not have any minority faculty. A faculty member from the University wrote to Se~ator 
Dole, who forwarded the letter to HHS. I 

! 

The Department replied that the minority-faculty requirement is implicit in the authorilzing 
legislation, which requires that a qualifying institution have a program "for recruiting I and 

I 

94 Lillie-Blanton, Marsha and Hoffman, Sandra c., "Conducting an Assessment of He~lth 
Needs and Resources in a RaciallEthnic Minority Community," Health Services Research, 30 

I 

(1), 	p. 229 (1995). This article references the Tuskegee Institute study as leaving a legaCYI of 
mistrust, particularly in African American communities, of research. 	 , 

95 	 Institute of Medicine, Op. Cit., p. 19; COGME, Op. Cit., p. 29. 
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96 	 I . TTTTS'· th ... ".". I .retaining minority faculty." t IS.n.n. view at an institution cannot retain mlnonty 
faculty unless it has minority faculty; that in a competitive application program, lit is 
reasonable to take past success at recruiting minority faculty as evidence of commitment to 
serving minority students effectively~ and that 181 other institutions were able to satis1)\- this 
eligibility condition. The faculty member argued that institutions that are interested in serving 
disadvantaged students sometimes lack the financial resources to compete for "qualified" 

minority faculty. 	 I 

• 	 During a subcommittee hearing, one Representative asked the Assistant Secretaryi for 
Postsecondary Education why the Department supports HBCUs, which the Representative 
characterized as segregated institutions. The witness responded that (i) these institutionk are 

I 

open to all students; (ii) Congress chose to strengthen these institutions because of their 
unique role in serving populations who were historically denied access to postsecondary 
education because of their race; and (iii) the statutory definition of HBCU does not re~uire 
a school to have a predominantly African-American student body in order to qualify as an 
HBCU. 

10.5 A Note on Minority-Tareeted Scholarships 

Minority-targeted scholarships include both (i) scholarships for which minority status is the ~nlY 
requirement for eligibility (i.e., where minority status is a necessary and sufficient condition)land 
(ii) scholarships for which minority status is one of several requirements for eligibility (i.e., where 
minority status is a necessary but not sufficient condition). When public resources or institutions 
are involved, such programs are subject. to strict constitutional scrutiny under Adarand land 
previous caselaw. 

10.5.1 Current Use ofMinority-targeted Scholarships 

The GAO, in a 1994 study found that at the undergraduate level, scholarships (from all funding 
sources) for which minority status is the only requirement for eligibility are rare, accounting! for 
less than 0.25% of all scholarship monies; that scholarships for which minority status is on~ of 
several requirements for eligibility represent about 3% of scholarship monies; and that 
scholarships for which minority status is one factor among many considered are somewhat trtore 
common. On the other hand, DoEd officials note that there are countless scholarship progr~ms 
which are limited to white students, at least de jacto, because of some condition on farltily 

,1 	 origins, membership in some social or fraternal organization, family affiliation with the partichlar 
school, etc. I 

,t 

96 	 42 U.S.C. § 293a(b)(2). 
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A few GAO case studies illustrate the use of minority-exclusive and minority-designated 
scholarships: I 

• 	 At a small public college, less than one percent of the student body is minority. The s~hool 
initiated minority-targeted scholarships in 1972, paying the difference between in-stat~ and 
out-of-state tuition (about $3900). The school believes these scholarships are useful, 
particularly for recruiting minorities from out-of-state (the State population is 95% white). 
Reacting to the Bush Administration's 1991 policy, questioning the permissibility ofmindrity­
targeted scholarships, the school suspended its program; as a result, in 1992 only one minbrity 
student received assistance (compared to the usual 5 or so students).97 I 

• 	 At a private law school, the student body is 8% minority. Nearly half of the minbrity 
students receive minority-targeted aid. The school initiated minority-targeted scholarships in 
1984 as part of a broader minority-recruitment strategy; the effort has had significant effects: 
the minority representation has risen from 2% to 8%: School officials conside~ the 
scholarships "vital" because (i) they signal the school's seriousness about diversity, and (ii) 
they allow the school to compete with other schools in order to achieve diversity benefitting 
that institution.98 I 

. 	 i 
• 	 At an undergraduate school of a private university, the student body is 14% minority. Half 

of these students receive minority-targeted assistance. The school's program (establish~d in 
1970) serves students from "disadvantaged" backgrounds based on financial need. Each :year 
the program serves a few needy white students -- officials offered the example of a stJdent 
with two blind parents. The program has been successful at recruiting minority student~: in 
1969, minorities accounted for 2 percent of the student body; in 1989. they accounted for 

I 

16%. When financing for the scholarships declined briefly in 1972, the number of African-
American students dropped by more than 50%.99 

10.5.2 Federal Policy 

In late 1990, organizers of college football's Fiesta Bowl pledged to set aside certain proJeeds 
from the game to estabJish minority-targeted scholarships at the participating schools. The Bush 

I 

Administration's Department of Education announced that such scholarships might be illegal 
under Title VI. However, after a lengthy review and public comment, the Department, in 1:994, 
promulgated new policy guidelines regarding how Title VI would be applied to minority-tar~eted 
aid. Those rules permit the use of race as a condition of eligibility for financial aid in order (a) 

~ 	 ! 

97 See "Higher Education: Information on Minority-Targeted Scholarships" United Siates 
<. General Accounting Office, Pp. 68-71 (1994). 

98 	 Ibid., 71-76. 

99 	 Ibid., 82-88. 
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to remedy past discrimination or (b) to promote diversity, provided the measure is narrowly 
tailored. A measure is "narrowly tailored" if (I) race-neutral means would have been ineffe~tive; 
(2) a less extensive or intrusive ~se of ~ace. would ~ave been ineffective: (3~ th.e meas~reJs of 
limited extent and duration, and IS applied In a flexible manner; (4) the institution penodlcally 
reviews the continuing need for the measure; and (5) the effect on nonbeneficiaries is sufficiently 
small and diffuse so as not to unduly burden their opportunity to receive financial aid. DoEd and 
DOl believe these guidelines satisfy the constitutional tests established by the Supreme C:ourt. 

, 	 A number of schools have been working, with the Department of Education to tailor Ithei' 
scholarship programs to the Department s 1994 gUldehnes which called for race-based 
scholarships to be periodically reviewed to access their continuing justification and to deterlnine 
whether less racially exclusive means can achieve diversity goals. For example, a comm~ity 
college in Florida funded scholarships for minority students when the school was 80 petcent 
white but the school had not reevaluated its scholarship programs to access whether consider~tion 

I 

of race was still warranted. After meeting with the Assistant Secretary of Civil Rights, the school 
agreed to adopt racially nuetral need-base scholarships as a method to continue achieving 
diversity in the student body without considering race. 

10.5.3 	 Additional Observations 

In general, the Department of Education believes that there is a virtual consensus within the 
higher-education community that minority-targeted scholarships are essential to meeting schools' 
diversity and remedial needs, and that race-neutral approaches will not always be reasonably 
effective. 

To redress the lingering effects of past discrimination, the University of Maryland establisHed a 
merit-based scholarship program (the Banneker scholarship program) for which only Afri1can­
Americans are eligible. An Hispanic student challenged the constitutionality of this program and 
a district court rejected the challenge, emphasizing that the program was a narrowly-tailbred 
remedy for past discrimination. However, in Podberesky v. Kirwan,loo the Fourth Ci~cuit 
overturned that decision; the Supreme Court-declined to review the case. . 

By denying the University'S request, the Supreme Court merely declined to hear the appeal 
requested by the University of Maryland in the Podberesky case. It neither ruled against tace­
targeted scholarships, nor affirmed the decision of the Fourth Circuit Court of Appeals that the 
University had not submitted sufficient evidence to justify the Banneker scholarship prograin at 

t< issue. The Department of Education's policy on race-targeted student financial aid has' not 
changed as a result of the Supreme Court's recent action. Race-targeted student aid is legkl in 
many circumstances as a remedy for past discrimination or aa a tool to achieve a diverse strident 

1;)0 	 .body. 

100 38 F.3d 147 (1994), cert. denied, 115 S. Ct. 2001 (1995). 
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On the other hand, responding to the controversial nature of race-targeted scholarships, some 
institutions have modified their efforts. At present, according to llliS and DoEd, therJ are 
insufficient data to conclude that such approaches would be acceptably effective in producink the 
desired remedial and diversity benefits. Despite the promising result in Colorado, without further 
experimentation and research the risk is too great that nationwide adoption of such measuresl will 
dilute targeted resources at a time of increasing fiscal pressures. Such research should be 
undertaken expeditiously to determine whether race·neutral alternatives will, in fact, work., 

. I 
Finally, some observers have expressed skepticism about whether minority-targeted scholarships 
actually expand opportunity by "growing the pool." These observers believe that universities are 

I 

simply bidding for a finite number of qualified minorities and that real growth in the poollwill 
require far more investment in secondary and primary education, rather than simply financial aid 
at the university leveL Defenders of targeted programs agree that continued efforts are needed 

I 

on the investment front, but argue that post·secondary education as a whole is far more inclusive 
than it would be without these affirmative efforts. The number of minority and women students 

I 

prepared for and interested in further education may be influenced by the degree to which 
genuine opportunity is available and outreach is effective. 

10.6 Conclusions and Recommendations 

Do the federal government's affirmative action programs relating to education, health and 
human services meet the President's tests: do they work, and are they fair? 

10.6.1 Conclusions 

Does it work? 

Because education is so fundamental to virtually all aspects of social and economic opportunity 
in America, the federal government's affirmative action programs in this area seek not onl~ to 
deter and remedy discrimination, but also to promote inclusion of underrepresented groups. The 
fundamental problem addressed by these targeted programs in llliS and DoEd is the continJing 
underrepresentation of historically discriminated against groups in key professions and! in 
~nstitutions of higher edu~a!ion. Agency officials an~ experts generally agree that among Ithe 
Important factors explammg the underrepresentatlon are current discrimination, Rast 
discrimination, and the lingering effects ofthat past discrimination -- including direct and inditect 
effects on both individuals and on institutions. 

This problem remains a critical challenge because: .. 
Remediation: A great many institutions and profess~ons have never made an effective 
break with their history of discrimination and exclusion. Whether one looks at ~the 
statistics on continuing illegal discrimination, at the report of the Glass Ceiling 
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Commission, or at the glacial pace with which patterns of historical exclusion are reversed 
in specific settings. 

Opportunity: Increasingly, educational institutions are the engines of opportunity in the 
economy, and education is often the first rung on the opportunity ladder. Ensuring, the 
inclusion of underrepresented groups therefore remains an invaluable tool for making the 
promise of equal opportunity a reality. 

Wasting no talent: As the President has stated, the competitiveness of our companies and 
economy depends upon building an inclusive economy so that we create the opportunity 
and encouragement owed every American to develop their talents to the fullest of their 
potential, and' use those talents productively. The inevitable result will be stronger 
families, businesses and communities. Indeed, in science, higher education and se~eral 
other fields addressed by Federal programs, studies project dangerous shortages oftalent 

. I 

if we continue to draw the ranks of those professions so overwhelming from among white 
males only. 

Quality: Finally, there is broad agreement that diversity is critical to the quality of ce'rain 
institutions and professions. While higher education is the most familiar example of this, 
the biomedical and life sciences are another. Officials at HHS and NIH point out ithat 
training and support for underrepresented groups is one means, albeit very imperfect, of 
providing a workforce of service providers likely to be concerned with undeserved 
populations. There is an added purpose, however, in ensuring that research agendas over 
time reflect the full range of society's needs: experts state, for example, that participation 

I 

of minorities and women in biomedical research helps ensure not only that key questions 
are being addressed, but that the questions are even asked in the first place. 

The evidence as to whether these particular programs meet these goals is positive but incomplete. 

The participation of women and minorities at every level of education has dramatically increked 


I 

in recent decades; these programs have played a positive role in that progress, but it is difficult 
to quantify how much of that improvement is due to affirmative action, and how much to o:ther 
societal and policy factors. The studies referred to above indicate that program effects have oeen 
positive; however, they also suggest more work needs to be .done. I 

Is it fair? 

We conclude that these DoEd and HHS programs have few adverse effects on nonbeneficiaries, 
I 

and that' in general the criticisms raised can be answered. Concerning minority-targbted 
scholarships, for example, DoEd estimates that only 40 cents of every S1000 in Federal 
educational assistance funding is devoted to such targeted programs; they should be understood 
as a very minor element of an overall, balanced, opportunity strategy addressing many nJedy 
populations and several national purposes. More broadly, these programs serve strong nati~:mal 
interests related to the effective remedying of discrimination, root and branch, and the securing 
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of a full measure of opportunity needed to create strong institutions and a strong economt for 
the future. 

10.6.2 Recommendations 

• Instruct the Office of Management and Budget to work with agency heads to ensure that each 
agency has appropriate plans over time to conduct continuing reviews on the effectivJness 
and fairness of any program using race or gender as a condition of eligibility or as ~ key 
factor earmarking funds. 

• Instruct the Office of Management and Budget to work with agency heads to ensure that 
equal opportunity objectives and measures are included. where appropriate. in the 
implementation of the Government Performance and Results Act. 
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II. OTHER FEDERAL POLICIES: 

THE FEDERAL COMMUNICATIONS COMMISSION, 

AND THE DEPARTMENTS OF TREASURY AND AGRICULTURE 


In addition to the various classes of programs discussed above, there are a number of other 
federal efforts that are noteworthy. This Part discusses several such programs. 

Il.l . FCC Programs 

11.1.1 Policies & Practices 

In 1978, after convening a conference on minority ownership policies, the FCC concluded that 
the perspectives of minorities and programming directed specifically to minorities were 
inadequately represented in the broadcast media, and that adequate representation of min~rity 
viewpoints was necessary for both the minority and non-minority communities. The agency 
determined that increased minority ownership of broadcast enterprises was needed to ensure this 

i
diversity of views and programming. (In Metro Broadcasting, 101 the Supreme Court laterTelied 
upon Congressional and Commission findings that minority ownership increased the diversity of 
broadcast programming.) The agency also determined that various other methods of encouraging 
more programming diversity that pre-dated 1978, e.g., consideration of minority statuS in 
comparative hearings, had not been fully effective . 

• 


101 Metro Broadcasting v. FCC, 497 U.S. 547 (1990). 
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women are given the opportunity to participate in the provision of spectrum-based services, 
and, for such purposes, consider the use of tax certificates, bidding credits, and dther 
procedures.,,102 The FCC created bidding credits, tax certificates, and installment payrhent 
plans for women and minority-owned businesses in these auctions in order to overcomJ the 
problem of general lack of capital access by these groups. In the fourth auction, schedbled 
to be held in mid-1995, the FCC created special measures for smaller entities, with enhat;tced 
measures for small businesses owned by minorities and women. However, these meas1ures 
provided by the statute and FCC implementing rules were constitutionally challenged, and the 
auction was initially stayed by a federal court. That case was recently settled and the audtion 
will take place later this summer. I 

Fearing additional constitutional challenges to the fourth auction in the wake of the Adarand 
decision, many minority- and women-owned businesses urged the FCC to modify its !iules 
by eliminating race- and gender-conscious measures. The FCC has proposed to do so, but 
the proposal would apply only to the fourth auction. The FCC plans to continue to explore 
ways to preserve race- and gender-based rules for subsequent spectrum auctions. 

• 	 Consideration of minority status in comparative broadcast hearings: The FCC considers 
minority ownership in administrative proceedings to grant new broadcast licenses. Minqrity 
ownership is considered a plus in so-called comparative hearings, and weighed together kth 
other relevant factors. These factors include diversification of ownership, proposed sen.;ice, 
past broadcast record, and efficient use of frequency. This program was upheld by the U.S. 

I 

Supreme Court in Metro Broadcasting. For several years, the Commission's appropriations 
statute has prohibited it from re-examining this policy. . I 

• 	 Efforts targeted at women in comparative broadcast hearings: In 1978, the l1CC 
extended to women-owned businesses its policy of awarding comparative credit in hearings 
to award new broadcast licenses. However, in 1992, the D.C. Circuit -- in an opiniori by 

I 

then-Judge Thomas over a dissent by then-Chief Judge Mikva -- struck down the RICC 
preference favoring women applicants. In Lamprecht v. FCC, 103 the court found no 
correlation demonstrated by the FCC between women ownership and diversified 
programming. The FCC has not attempted to reinstate this gender-based preference. . 

• 	 Distress sale policy: Under this policy, a broadcaster whose license has been designated, for 
revocation or whose renewal has been denied can assign the license to an FCC-appro~ed 
minority enterprise, and thereby avoid the otherwise applicable transfer restrictions. '['he 

I 
purchase price by the minority entity must not exceed 75% of the fair market value. This 
policy has had a minuscule impact because very few stations are subject to distress sales, bd 

" 
102 47 U.S.C. §309G)(4)(C), (D). 

103 958 F.2d 382 (D.C.Cir. 1992). 
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they tend to be smaller radio stations. For several years, the Commission's appropriations. 
statute has prohibited it from re-examining this policy. This policy was also upheld by! the 
US. Supreme Court in Metro Broadcasting. 

• 	 Tax certificate policy (the nViacom" issue): Under FCC's tax certificate policy (carried out 
pursuant to § 1071 of the Internal Revenue Code104

) and the Commission's current 
appropriations statute, an owner of a radio or television station can sell to a minority-owned 
enterprise (the minority buyer must maintain both legal and actual control over business 
operations), and thereby defer capital gains and/or reduce the basis of certain depreci~ble 
property. This program often lowers the price of the station for a minority buyer, thus 
overcoming the general problem of lack of minority access to capitaL This program was the 
one most frequently used in the transfer of licenses to minorities. In the fall of 1994, the 
FCC proposed reforms in the § 1071 program. Before the issues could be fully explored, 
Congress in April 1995 repealed the authorization for this program, attaching the repeal to 
an unrelated provision. 

11.1.2 Performance & Effects 

Until Congress authorized the use of auctions to award new personal communication services 
licenses, the FCC had given away licenses for free. The FCC believes that absent affirmative 
measures to foster participation by small minority- and women-owned businesses, the use of 
auctions to award licenses would have erected a formidable new barrier to their participatiorl in 
the telecommunications revolution, affecting an industry which is owned almost exclusively by 
non-minority white males. 

We now have some data concerning participation by minority and women owned businesseS in 
auctions for licenses to provide communications services, three of which have already occur~ed. 
In the first auction, which attracted very high bids for a small number of nationwide licenses,1 no 
women- or minority-owned businesses won. However, in the next auction, which involved 594 
local licenses for much smaller bids, minority businesses won 23.6% of the licenses and wom~n­
owned businesses won 38.2% of the licenses. In light of the results of the first auction, the FCC 
made some changes in its system of benefits for these groups, and in the third auction, which 
involved 30 licenses for large regions, approximately 35% of the licenses were won by women­
and minority-owned businesses. 105 

Although the FCC has been barred by Congress in recent years from utilizing its funds to 
evaluate certain of its minority broadcast ownership programs, existing data and anecdotal 

104 	 26 US.C. § 1071. 

lOS FCC, "Representation of Minorities and Women Among FCC Auction Winners" 
(4/17/95). 
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evidence demonstrate that the FCC's efforts have encouraged a marked increase in the percentage 
of minority-owned broadcast and cable television systems. In 1978, 0.5 percent of all licer;tses 
were minority-owned~ today, 2.9 percent are. The FCC has testified that most sales to minorities 
occurring after 1978 would not have happened without its § 1071 tax certificate policy'" 

The vast majority of existing minority broadcast owners have utilized tax certificates at some 
point during the past 15 years. In 42% of these cases, licenses were later transferred, with an 
average holding period of four years; the FCC says that this is not an unusually short timel for 
this industry. The data show that the great majority of tax certificates have been used to acqiIire 
relatively small radio and television stations. 107 The FCC believes that the program has not bleen 
abused, either through the use of sham "minority-controlled" companies or through the rapid 
flipping of licenses by new minority owners. 

11.1.3 Evaluations & Proposed Reforms 

The licensing of new telecommunications technology raises policy considerations distinct f~om 
the § 1071 program, because there is no link between ownership and diversity of viewpoints 
expressed. However, the FCC believes that the licensing of new telecommunications technologies 
creates an unprecedented opportunity to provide small minority- and women-owned businesses 
meaningful opportunities to participate in this rapidly expanding sector. In addition, obtaining a 
license in these auctions merely gives the winner the ability to try to succeed in a highly 
competitive field. Finally, FCC officials believe that its program to enable women and minorities 
to bid more successfully in these auctions has resulted thus far in increased revenue to the Uni!ted 
States Treasury through an increase in the number of bidders. 

During recent Congressional consideration of tax legislation, the FCC proposed a numberl of 
reforms of the tax certificate program benefiting the sellers of broadcast licenses to minority­
owned and controlled entities. The FCC proposals wOl,1ld have limited and targeted the ~ax 
benefits. The Administration indicated in testimony and in negotiations on Capitol Hill tha~ it 

I 

favored such reforms rather than total repeal of the provision. Nevertheless, Congress has 
repealed the provision, and done so retroactively in order to reach the multibillion dollar Viacbm 
transaction. 

106 Statement of William Kennard, General Counsel of the Federal Communications 
Commission, before the Senate Committee on Finance, March 7, 1995, at 10; Statement of 
William Kennard, General Counsel of the Federal Communications Commission, before the 
House Committee on Ways & Means, Subcommittee on Oversight, Jan. 27, 1995 at 11. 

107 Federal Communications Commission, "Summary of FCC Tax Certificate Data," at 4 
(Data as of 2/28/95). 

Affirmative Action Review: Report to the President 

PHOTOCOPY 
PRESERVATION 

p.92 



This repeal is significant because the FCC be'lieves that the § 1071 program was by far the Ibest 
method to increase minority ownership of broadcast, cable, and satellite stations, and thereby 
achieve diversified programming. Because of a general lack of access to capital and lirriited 
publicity regarding sales of existing stations, minorities have failed to achieve increased sdtion 
ownership without the tax certificate program. 

The question of minority and women ownership of broadcast, cable, and satellite stations will be 
quite important in the near future because the technology in this industry is rapidly changing, 
transforming the meaning of "broadcast." Congress, the Administration, and the FCC will ~ave 

I 

to address the issue of whether the current station owners will simply be allowed to transfer their 
ownership and control to the new technology, and thereby' largely retain the current ratio~ of 
ownership, or whether an entirely new system should be adopted that would open the mark6t to 
a broadening of opportunity and participation. (Commission staff state that some proposal~ for 
allocation of the new digital HDTV spectrum threaten virtual elimination of low power televi~ion 
stations, which is one of the areas in which there has been a higher percentage of min6rity 
ownership.) 

The Commission remains committed to diversifying ownership in the telecommunications 
industry in both the broadcast sector, where format diversity is critical, and in non-broadcast a~eas 
of emerging technologies, where the Commission believes that entrepreneurial opportunity in hew 
industries is likely to be dominated by established firms, to the longer run detriment or' the 
industry and the economy as a whole. 

11.2 The Treasury: Minority Bank Deposits 

11.2.1 Policies & Practices 

Pursuant to Executive Order 11458, promulgated in 1969, the Treasury Department administers 
a "minority-owned bank deposit" program in which these banks receive special consideratioh to 
act as depository institutions holding cash for federal agencies, as long as no increased coJt or 
risk for the government results. This is a totally voluntary program through which the TreJury 
Department encourages federal agencies and private entities to use minority-owned financial 
institutions. The most important element of the program is the deposits made by businesseJ for 
federal tax payments. 

11.2.2 Program Effects and Future 

From 1991 through 1994, the amount of such deposits made in minority-owned financial 
institutions ranged from a high of 2.8% of the total, to a low of 2.1 % (which was $21 billioh in 

. I 

1994), These deposits were made in 117 minority-owned financial institutions in 1994, 
approximately 1% of the total number of institutions receiving such deposits. (The TreJury 
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Department does not have data showing what percentage of federal agency deposits are placed 
in minority-owned banks under this program.) 

This program had considerable potential for minority-owned institutions because the Treasury 
Department, federal agencies, and private entities have wide discretion in choosing wHich 
financial institution to use. This potential was never realized as the prior two Administratibns 
largely ignored the program. 

This program in the near future will have much less value because technology will soon shat:ply 
increase direct electronic deposits of taxes by businesses; this will eliminate the need fdr a 
financial institution in the middle, and will save considerable money for both businesses andlthe 
Government. Consequently, the massive tax deposits currently being made in both minority­
owned and other banks will decline sharply. This technological advance will have a particulttrly 
adverse impact on minority-owned financial institutions because many of them had becdme 
partially dependent upon the federal tax deposits. The program also has limited utility for fed~ral 
agency deposits because the Treasury Department, as a policy matter, prefers not to have agehcy 
money deposited outside the Treasury. 

11.3 Agriculture Programs 

Pursuant to a statutory requirement, the Department of Agriculture gives preferences to "socially 
disadvantaged" persons in the sale of farm properties, and sets aside loan funds for farmers in 
this group. These programs have not generated much controversy recently, although a prior 
version of the farm sale program was severely criticized by the U.S. Court of Appeals for the 
Fifth Circuit in 1993, because it prohibited a non-minority farmer from purchasing a particular 
farm. 108 

In the Agricultural Credit Act of 1987, Congress required the Secretary of Agriculture to estabtish 
"annual target participation rates, on a county wide basis, that shall ensure that membersl of 
socially disadvantaged groups will receive loans made or insured [under the statutory sche~e], 
and will have the opportunity to purchase or lease inventory farmland." 109 Congress further 
provided in 1992, that "socially disadvantaged group" means "a group whose members have been 
subjected to racial, ethnic, or gender prejudice because of their identity as a member of the group 

108 See Moore v. U.S. Department ofAgriculture, 993 F.2d 1222 (5th Cir. 1993) 
<.I ("One wonders what substantial relation to an important interest is satisfied in operating, if 

that is what happened, a government program for the sale of agricultural land with a racial 
criterion this crude"). 

109 7 U.S.c. § 2003(a)(l). 
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without regard to their individual qualities."IIO Thus, "socially disadvantaged" now incl~des 
minorities and women. 

The Department of Agriculture obtains farm property when farmers default on government loans. 
Once former owner preservation rights are exhausted, the agency sells its farm property f6r a 
specific assessed value. When the statutory scheme was created, the agency set aside spe~ific 
farms for sale only to socially disadvantaged farmers, depending upon the number of minority 
farmers in a state. This program did not work well in increasing or stabilizing minority f~rm 
ownership because properties that were set aside for minorities often were not in the right 
location for purchase by a willing minority buyer. 

Given this failure, the agency abolished the set-asides in 1992, and substituted by regulation a 
preference system instead. Under the current program, a farm is put up for sale at an apprai:sed 
value, and any of the preference groups described in the regulations can apply to purchase. The 
sale is made to whichever prospective buyer is in the highest preference group. These grobps 
are, in order: socially disadvantaged "beginning" farmers, all other beginning farmers, soci~lIy 
disadvantaged family farmers, all other family farmers. (Congress has been trying to boost the 
number of new family farmers in recent years.) If there are no qualified buyers from these 
preference groups, the agency attempts to lease the farm to these same groups. If there arel no 
interested parties, the farm is sold to a non-preference buyer, which is usually a large, corpot'ate 
farm business. I 

There has been little criticism of the current preference program, largely because there have been 
I 

relatively few farms sold to socially disadvantaged buyers. In 1992, only 2.7% (24 out of 889)
I 

of the farms sold went to socially disadvantaged individuals. For 1993, this figure was 2.6% (33 
out of 1244); and for 1994, it was 4.7% (53 out of 1120): The agency expects the sale figu'res 
to increase in the future as women farmers are now considered socially disadvantaged. TherJ is 
some cost to this program because it would likely be less expensive if the agency did not acqJire 
property in the first place. I 

! 

This program also contains a loan component under which a percentage of loan money for farms 
is set aside for women and minorities. Although the amounts vary considerably from stat~ to 
state, the agency roughly estimates that about 10% percent of the funds available nation~ly 
during the last several years has been set aside for socially disadvantaged farmers. This aspect 
of the program has led to resentment recently as the agency has exhausted its generally-available 
farm loan funds, but had funds available for loans to socially disadvantaged farmers. I. 

USDA officials report that the justifications offered for these programs over the years have been 
several. Many observers have argued that government policies and practices in the past operated 
in a discriminatory fashion and diminished the opportunities available to minority farmers. Soine 

110 7 U.S.c. § 2003(d). 
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observers stress broader problems of discrimination in the rural economy -- access to credit, for 
example. Still others simply observe the sharp declines in the numbers of minorities engaged in 
farming, and argue that true integration of rural. and economic life will be improved if something 
can be done about this underrepresentation. 

11.4 Conclusions and Recommendations 	 • 

Apart from the principal areas discussed in earlier chapters, Congress has created a number If 
affirmative action measures scattered across the government in order to respond to problems bf 
unequal opportunity and exclusion. Some of those sampled in this chapter have recently ende,d, 
or are scheduled to end soon. As a general matter, however, the President should direct agencies 
to: 

• 	 Establish a process to review the effectiveness and fairness of affirmative action programs on 
a continuing basis, using the principles described in this Report. 

• 	 Ensure that every affirmative action program is reviewed, and proposals prepared to eliminate 
or reform any program that: 

creates a quota; 

creates preferences for unqualified individuals; 

--	 creates reverse discrimination; or 


continues even after its equal opportunity purposes have been achieved. 


*** 
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APPENDIX A 

THE WHITE: HOUSE 

WASHINGTON 

July 19, 1995 

I
MEMORANDUM FOR HEADS OF EXECUTIVE DEPAR~mNTS AND AGENCIES 

SUBJECT: Evaluation of Affirmative Action Programs 

This Administration is committed to expanding the economif, 
to strengthening programs that support children and famiiies, 
and to vigorous I effective enforcement of laws prohibitirtg 
discrimination. These commitments reflect bedrock values 
equality, opportunity, and fair play -- which extend to all 
Americans, regardless of race, ethnicity, or gender. I 

While our Nation has made enormous strides toward eliminating
inequality and barriers to opportunity, the job is not complete. 
As the United States Supreme Court recognized only one mOnth ago 
in Adarand Constructors, Inc. v. Pena. " [t]he unhappy I 
persistence of both the practice and the lingering effects of 
racial discrimination against minority groups in this coilntr; is 
an unfortunate reality, and government is not disqualified from 
acting in response to it." This Administration will continue co 
support affirmative measures that promote opp~rtunities in 
employment, education, and government co~tracting for Am~ric~~s 
subject to discrimination or its continuing effects. Inl every 
instance, we will seek reasonable ways to achieve the obJectives 
of inclusion and antidiscrimination without specific reliiance on 
group membership. But where our legitimate objectives cannot 
be achieved through such means, the Federal Government Jill 
continue ~o support lawful consideration of race, ethnicity,
and gender under programs· that are flexible, rea.listic 'subj ectI 

to reevaluation, and fair. 
I

Accordingly, in all programs you administer that use race, 
ethnicity, or gender as a consideration to expand opportunity 
or provide benefits to members of groups that have suff~red 
discrimination, I ask you to take steps to ensure adherence to 
the following policy principles. The policy principles· are 
that any program must be eliminated or reformed if it: I 
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(a) 	 creates a quota; 

(b) 	 creates preferences for unqualified individuals; 

(c) 	 creates reverse ciiscrimination; or 

(d) 	 continues even after its equal opportuni~y pu~oses 
have been achieved. ! 

In addition, the Supreme Court's recent decision in I 
Adarand Constructors, Inc. v. Pena requires strict scrutiny 
of the justifications for, and provisions of, a broad ratige 
of existing race-based affirmative action programs. You. 
recently received a detailed legal analysis of Adarand from 
the Department of Justice. Consistent with that guidanc~, I 
am today instructing each of you to undertake, in consultation 
with and pursuant to the overall direction of the Attorn~y 
General, an evaluation of programs you administer that uSe 
race or ethnicity in decision making. With regard to prdgrams 
that affect more than one agency, the Attorney General shall 
determine, after consultations, which agency shall take the 
lead in perforr.ting this analysis. I 

Using all of the tools at your disposal, you should deve~op 
any information that is necessary to evaluate whether your 
programs are narrowly tailored to serve a compelling interest, 
as required under Adarand's strict scrutiny standard. Any 
program that does not meet the constitutional standard must 
be reformed or eliminated. . 

'" 
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APPENDIXB 


U. S. Department of Justice 

Office of Legal Counsel 

WasllinglDll. D.C. 205JO 

June 28, 1995 

From: . 	 Walter Dellinger 
Assistant Attorney General 

Re: 	 A<iarand 

MEMORANDUM TO GENERAL COUNSELS 

This memorandum sets forth preliminary legal guidance on the implications lof the 
Supreme Court's rece.nt decision in Adarand Constructors. Inc. V, Peiia, 63 U.S.L.jW. 4523 
(U.S. June 12, 1995), which held that federal affmnative action programs that use racial and 

I 

ethnic criteria as a basis for decisionrnaking are subject to strict judicial scrutiny. The 
memorandum 	is not intended to serve as a definitive statement of what Adarand mdans for 
any particular affmnative action program. Nor does it consider the prudential and Policy 
questions relevant to responding to Adarand. Rather, it is intended to provide a general 
overview of the Court's decision and the new standard for assessing the constitutiorlality of 
federal affmnative action programs. 	 . 

. Our conclusions can be briefly summarized. Adarand made applicable to f~eral 
affinnative action programs the same standard of review, strict scrutiny, that City dr 
Richmond v. JeA. Croson Co., 488 U.S. 469 (1989), applied to state and local affitmative 
action measures -- with the important caveat that, in this area, Congress may be entitled to 
greater deference than state and local governments. Although Adarand itself invol~ed 
contracting, its holding is not confmed to that context; rather, it is clear that strict ~crutiny 
will now be applied by the courts in reviewing the federal government's use of race-based 
criteria in health, education, hiring, and other programs as well. 

The Supreme Court in Adarind was careful to dispel any suggestion that it was 
implicitly holding unconstitutional all federal affmnative action measures employing racial or 
ethnic classifications. A majority of the Justices rejected the proposition that "strict scrutiny" 
of affmnative action measures means "strict in theory, fatal in fact," and agreed ttJt "the 
unhappy persistence of both the practice and the lingering effects of racial discrimination 
against minority groups in this country" may justify the use of race-based remedial1measures 
in certain circumstances. 63 U.S.L.W. at 4533. ~ llL.. at 4542 (Souter, J., dissenting); id. 

" 

at 4543 (Ginsburg, J., dissenting). Only two Justices advocated positions that appr6ach a 
complete ban on affmnative action. 
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The Court's decision leaves many questions open -- including the constitutionality of 
the very program at issue in the case. The Coun did not discuss in detail the tW9 
requirements of strict scrutiny: the governmental interest underlying an affumatire action 
measure must be "compelling" and the measure must be "narrowly tailored" to serve that 
intereSl. As a consequence, our analysis of Adarand's effects on federal action niuSl be 
based on Croson and the lower court decisions applying strict scrutiny to state and local 
programs. It is unclear, however, what differences will emerge in the applicatiort of strict 
scrutiny to affmnative action by the national government; in particular, the coun!expressly 
left open the question of what deference the judiciary should give to determinatioqs by 
Congress that aff1ll1lative action is necessary to remedy discrimination against rac~al and 
ethnic minority groups. Unlike state and local governments, Congress may be able to rely 
on national findings of discrimination to justify remedial racial and ethnic classificktions; it 
may not have to base such measures on evidence of discrimination in every geo~phic locaJe 
or sector of the economy that is affected. On the other hand, as with state and lobI 
governments under Croson, Congress may not predicate race-based remedial measures on 
generalized, historical societal discrimination. . I 

Two additional questions merit mention at the outset. First, the Coun has lnot 
resolved whether a governmental inStitution must have sufficient evidence of discrimination 
to establish a compelling interest in engaging in race-based remedial action before lit takes 
such action. A number of courts of appeals have considered this question in reviewing state 
and local aff1ll1lative action plans after Croson, and all have concluded that govenlments may 
rely on "post-enactment" evidence -- that is, evidence that the government did not iconsider 
when adopting the measure, but that reflects evidence of discrimination providing suppon for 
the government's determination that remedial action was wa.mmted at the time of ~doption. 
Those couns have said that the government must have had some evidence of discnhtination 
when instituting an affirmative action measure, but that it need not marshal all thesupponing 
evidence at that time. Second, while Adarand makes clear that remedying past I 
discrimination will in some circumstances constitute a compelling interest sufficient to justify 
race-based measures, the Court did not address the constitutionality of programs afuted at 
advancing nonremedial objectives -- such as promoting diversity and inclusion. Fdr example, 
under Justice Powell's controlling opinion in Relents of the University of California v. 
Bakke, 438 U.S. 265 (1978), increasing the racial and ethnic diversity of the student body at 
a university constitutes a compelling interest, because it enriches the academic ex~rience on 
campus. Under strict scrutiny, it is uncenain whether and in what settings diversi~ is a 
permissible goal of affumative action beyond the higher education context. To thelextent 

• 

that affmnative action is used to foster racial and ethnic diversity, the government must seek 
some further objective beyond the achievement of diversity itself. 

Our discussion·in this memorandum proceeds in four steps. In Section I, we analyze 
the facts and holding of Adarand itself, the scope of what the Coun did decide, and the 
questions it left unanswered. Section n addresses the strict scrutiny standards as applied to 

I 

state and local programs in Croson and subsequent lower court decisions; we consider the 
details of both the compelling interest and the narrow tailoring requirements Croson 

- 2 -
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mandated. In Section m, we tum to the difficult question of how precisely the Croson 
- I

standards should apply to federal programs, with a focus on the degree of deference couns 
may give to congressional determinations that affmnative action is warranted. Filially, in an 
appendix, we sketch out a series of questions that should be considered in analyzing the 
validity under Adarand of federal affmnative action programs thal employ race orl ethnicity 
as a criterion. The appendix is intended to guide agencies as they begin thal process. 

1. The AdaJ'and Case 

A . 

. Adarand involved a constitutional challenge to a Depanment of Transponation 
("DOT") program that compensates persons who receive prime government contra~ts if they 
hire subcontractors certified as small businesses controlled by "socialJy and econorhically 
disadvantaged" individuals. The legislation on which the DOT program is based, ~he SmalJ 
Business Act, establishes a government-wide goal for participation of such concerns at "not 
less than 5 percent of the total value of all prime contract and subcontract awards for each 
fiscal year." 15 U.S.C. § 644(g)(1). The Act funher provides that members of d~signated 
racial and ethnic minority gI:OUPS are presumed to be socially disadvantaged. HL § 637(a)(5), 
§ 637(d)(2),(3); 13 C.F.R. § 124.105(b)(1).1 The presumption is rebuttable. 13 C.F.R. §§ 
124.11 I (c)-(d), 124.601-124.609.2 I 

In Adarand, a nonminority fmn submitted the low bid on a DOT sUbcontrabt. 
However, the prime contractor awarded the subcontract to a minority-owned fmn that was 
presumed to be socially disadvantaged; thus, the prime contractor received additiortal 
compensation from DOT. 63 U.S.L.W. at 4525. The nonminority fmn sued DOT, arguing 
that it was denied the subcontract because of a racial classification, in violation of the equal 
protection component of the Fifth Amendment's Due Process Clause. The district icoun 
granted summary judgment for DOT. The Coun of Appeals for the Tenth Circuit ,affirmed, 
holding that DOT's race-based action satisfied the requirements of "intermediate scrutiny," 
which it determined was the applicable standard of review under the Supreme Coun's rulings 

I 
The following groups are emitJed to the presumption: African American; Hispanic; Asian Pacific; 

Subcontinent Asian; and Native American. See Adarand, 63 U.S.L.W. at 4524. This list of ~Iigible 
groups parallels that of many fedctaJ affirmative action programs. 

2 DOT also uses the subcontractor compensation mecbanism in implementing the Surface 
Transportation and Uniform Relocation Assistance Act of 1987 ("STURAA"), Pub. L. No. 100-17, § 

I 

106(c)(I), 101 Stat. 145, and its successor, the IntermodaJ Surface Transportation Efficiency Act of 1991 
("JSTEA"), Pub. L. No. 102-240, § 1 003 (b) , 105 Stat. 1919-22. Both laws provide that "Dot less than 10 
percent" of funds appropriated thereunder "sball be expended with small business concerns o"""!'ed and 
cOntrolled by socially and economically disadv.mtaged individuals." STURM and ISTEA ado~t the Small 
Business Act's definition of "socially and economic:aJly disadvantaged individual," including the applicable 
race-based presumptions. Adaraud, 63 U.S.L.W. at 4525. 

- 3 -
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· in Metro Broadcasting. Inc. v. FCC, 497 U.S. 547 (1990), and Fullilove v. KJutznick, 448 
U.S. 448 (1980). See Adarand, 63 U.S.L.W. at 4525. 

B. The Holdine· 

By a five-four vote, ill an opinion 'Written by Justice Q'Coa.nor, the Supreme Court 
held in Adarand that strict scrutiny is now the standard of constitutional review fcir federal 
affmnative action programs that use racial or ethnic classifications as the basis fot 
decisionmaking. The Coun made clear that this standard applies to programs that are 
mandated by Congress, as well as those undertaken by government agencies on their own 
accord. 63 U.S.L.W. at 4530. The Court overruled Metro Broadcasting to the ~xtent that it 
had prescribed a more lenient standard of review· for federal affmnative action measures. 
1f1..3 

Under strict scrutiny, a racial or ethnic classification must serve a "compelling 
interest" and must be "narrowly tailored" to serve that interest. kL.4 This is the kme 
standard of review that, under the Supreme Court's decision in City of Richmondl v. J.A. 
Croson Co" 488 U.S. 469 .0989), ~lies to affmnative a~on measun:s adopted Iby state 
and local governments. It IS also the same standard of revIew that applies to government 
classifications that fac;ially discriminate against minorities. 63 U.S.L.W. at 4529, 4531. 

In a portion of her opinion joined by Chief Justice Rehnquist, Justice KenbedY, and 
Justice Thomas, Justice O'Connor sought to "dispel the notion that strict scrutiny!is 'strict in 
theory, but fatal in fact'" when it comes to affmnative action. kL. at 4533 (quoting 
Fullilove, 448 U.S. at 519 (Marshall, J., concurring in the judgment». While that familiar 
maxim doubtless remains true with respect to classifications that, on their face, sihgle out 

I 

racial and ethnic minorities for invidious treatment,5 Justice O'Connor's opinion declared that 
the federal government may have a compelling interest to act on the basis of race! to 
overcome the "persistence of both the practice and lingering effects of racial discrimination 
against minority groups in this country." kL. In this respect, Justice O'Connor's! opinion in 
Adarand tracks her majority opinion in Croson. There, too, the Court declined to interpret 

J Justice O'Connor (along with three other Justices) had dissented in Metro Broadcasting and urged the 
adoption of strict scrutiny as the standard of review for federal affirmative action measures. 

• A classification reviewed under intermediue scrutiny need onJy (i) serve an "important" 
governmental interest and (ii) be "substantially related" to the achievement of that objective. Metro 
Broadcasting, 497 U,S. at ~. 

, See, U:" McLaughlin v. Florida. 379 U.S. 184, 192 (1964) (racial and ethnic classifications that 
single out minorities for disfavored trea1ment are in almost all circumstances "irrelevant to J y 
constitutionally acceptable legislative purpose") (internal quotations omitted); Loving v. Vjrginia, 388 U.S. 
1, I I (1967) ("There is patently DO legitia;aate overriding purpose. independent of invidious rabial 
discrimination which justifies" state law that prohibited interracial marriages). 
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the Constitution as imposing a flat ban on affumative action by state and local governments. 
488 U.S. at 509·11. 

Two members of the Adara.od majority, Justices Scalia and Thomas, wrote separate 
concurring opinions in which they took a more st.ringent position. Consistent with his 
concuning opinion in Croson, Justice Scalia would have adopted a near-absolute • 
constitutional bar to affumative action. Taking issue with Justice O'Connor's proposition 
that racial classifications may be employed in cenain circumstances to remedy distrimination 
against minorities, Justice Scalia stated that the "government can never have a 'c0tPpelling 
interest' in discriminating on the basis of race to 'make-up' for past racial discrimination in 
the opposite direction." 63 U.S.L.W. at 4534 (Scalia, J., concurring in pan and ~oncurring 
in the judgment).6 According to Justice Scalia, "[i]ndividuals who have been wroqged by 
unlawful racial discrimination should be made whole; but under our Constitution there can be 
no such thing as either a creditor or a debtor race. That concept is alien to the CJnstitution' s 
focus on the individual . . . ." .kL The compensation of victims of specific instarlces of 
discrimination through "make-whole" relief, which Justice Scalia accepts as legitimate, is not 
affumative action, as that tenn is generally understood. Affinnative action is a grpup-based 
remedy: where a group has been subject to discrimination~ individual members o~ the group 
can benefit from the remedy, even if they have not proved that they have been di~riminated 
against personally.' Justice O'Connor's treatment of affumative action in Adarand is 
consistent with this understanding. I 

Although Justice Thomas joined the portion of Justice O'Connor's opinion :hOlding 
that the government's interest in redressing the effects of discrimination can be sufficiently 
compelling to warrant the use of remedial racial and ethnic classifications, he app~ntly 
agrees with Justice Scalia's rejection of the group-based approach to remedying I 
discrimination. Justice Thomas stated that the "government may not make distinctions on the 
basis of race, II and that it is "~levant whether a government's racial classifications are 
drawn by those who wish to oppress a race or by those who have a sincere desire to help 

6 In his Croson concurrence, Justice Scalia said that be believes that "there is only one ci~cumstance in 
wbich the States may act by race 10 'undo the effects of past discrimination': where that is n~sary to 
eliminate their own maintenaDce of a system of unlawful racial classification." 488 U.S. at Sf4 (Scalia, 
J., concurring in the judgment). For Justice Scalia, "[t]bis distinction explains [the Supreme Court's] 
school desegregation cases, in which [it has] made plain thal States and localities sometimes bave aD 
obligation to adopt racc-con.scious remedies. IlL. The schooJ desegregation cases are generall~ not thought 
of as affirmative acbon cases, bowever. Outside of thal context. Justice Scalia indicated that be believes 
that "[a]t least Vo'bere state or local action is al issue, only a social emergency rising to the le~el of 
imminent danger 10 life aDd limb . . . can justify aD exception 10 the principle embodied in the Fourteenth 
Amendment that our Constitution is color-blind." IlL. al 521.. I 

? See Local 28. Sheet Metal Workers' Int'l Ass'p v. EEOC, 478 U.S. 421,482 (1986); Wygant v. 
Jackson ed. of Educ., 476 U.S. 267,277·78 (1986) (plurality opinion);.i.sL. at 287 (O'CODDO~, J., 
concurring). 
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those thought to be disadvantaged." lil (Thomas, J., concurring in pan and concurring in 
the judgment). , I 

The four dissenting Justices in Adarand (Justices Stevens, Souter, Ginsburg, and 
Breyer)' would have reaffmned the intennediate scrutiny standard of review for I 
congressionally authorized affmnative action measures established in Metro BroadcaS1i:Q:, 
and would have sustained the DOT program on the basis of Fullilove, where the Court 
upheld federal legislation requiring grantees to use at least ten percent of certain bants for 
public works projects to procure goods and services from minority businesses. Justices 
Stevens and Souter argued that the DOT program was more narrowly tailored thail the 
legislation upheld in Fullilove. 63 U.S.L.W. at 4539-41 (Stevens, J., dissenting);1 iQ... at 
4542 (Souter. J., dissenting). All four dissenters stressed that there is a constitutional 
distinction between racial and ethnic classifications that are designed to aid minorities and 
classifications that discriminate against them. As Justice Stevens put it, there is a difference 
between a "No Trespassing" sign and a "welcome mat." ld... at 4535 (Stevens, J., 
dissenting). ~ id. ("an attempt by the majority to exclude members of a minority race 
from a regulated market is fundamentally different from a [race-based] subsidy t~t enables a 
relatively small group of [minorities] to enter that market. "); ~ 11m kL at 4543 (Souter, J., 
dissenting); id. at 4544 (Ginsburg, J., dissenting). For the dissenters, Justice O'Connor's 
declaration that strict scrutiny of affmnative action programs is not "fatal in fact"lsignified a 
"common understanding" among a majority of the Coun that those differences do lexist, and 
that affmnative action may be entirely proper in some cases. kL. at 4543 (Ginsburg, J. t 

dissenting). In Justice Ginsburg's words, the "divisions" among the' Justices in Adarand 
"should not obscure the Coun's recognition of the persistence of racial inequality and a 
majority's acknowledgment of Congress' authority to act affmnatively, not only to end 
discrimination, but also to counteract discrimination'S lingering effects." hi. The! dissenters 
also emphasized that there is a ," significant difference between a decision by the Congress of 
the United States to adopt an affirmative-action program and' such a decision by a IState or a . 
municipality." hl at 4537 (Stevens, J., dissenting); kL at 4542 (Souter, J., dissertting). 
They stressed that unlike state and local governments, Congress enjoys express constitutional 
power to remedy discrimination against minorities; therefore, it has more latitude to engage 
in affinnative action than do state and local governments. ld... at 4538 (Stevens,J.I, 
dissenting). Justice Souter noted that the majority opinion did not necessarily imply a 
contrary view. kL at 4542 (Souter, J., dissenting). I 

Thus, there were at most two votes in AdaJ'and (Justices Scalia and Thoma~) for 
anything that approaches a blanket prohibition on race-conscious affmnative actiort. Seven 

.• justices continued that federal affmnative action programs that use race or ethnici~y as a 
decisional factor can be legally sustained under certain circumstances. . 

• Justice Stevens wrote a dissenting opinion that was joined by Justice Ginsburg. Justice ~uter wrote 
a dissenting opinion that was joined by Justices Ginsburg and Breyer. And Justice Ginsburg Wrote a 
dissenting opinion that was joined by Justice Breyer. 
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C. Scope of Adarand 

Although Adarand involved government contracting, it is clear from the Supreme 
Court's decision that the strict scrutiny standard of review applies whenever the f~eraJ 
government voluntarily adopts a racial or ethnic classification as a basis for decisibnmaking. C1 

Thus, the impact of the decision is not confmed to contracting, but will reach racd-based 
affirmative action in health and education programs, and in federa.1 employment. 10 I 

Furthermore, Adarand was not a -quota" case: its standards will apply to any classification 
that makes race Of ethnicity a basis fOf decisionmaking. l1 Mere outreach and recrlIitment 

I 

efforts, however, typically should not be subject to the Adarand standards. Indeed, post-
Croson cases indicate that such efforts are considered race-neutral means of incrdsing 

p ..' minority opportunity. 12 In some sense, of course, the targeting of minorities throtigh 
outreach and recruitment campaigns involves race-conscious action. But the objective there 
is to expand the pool of applicants Of bidders to include minorities, not to use ra~ or 
ethnicity in the actual decision. If the government does not use racial Of ethnic I 
classifications in selecting persons from the expanded pool, Adarand ofdinarily would be 
inapplicable. 13 

9 By voluntary affirmative action, we mean racial or ethnic classifications that the federal government 

" 


adopts on its own initiative, through legislation, regulations, or internal agency.procedures. This should 
I 

be contrasted with affirmative action that is undenaken pursuant to a court-ordered remedial directive in a 
race discrimination lawsuit against the government, or pursuant to a court-approved consent dbree senling 
such a suit. Prior to Croson, the Supreme Court had not definitely resolved the standard of r~view for 

• I 

court-ordered or court-approved affirmative action. See United States v. Paradise, 480 U.S. 149 (1987) 
(court order); Local 93. Inl'1 Ass'n of Firefighters v. Cjty of Cleveland, 478 U.S. 501 (1986) (consent 
decree). The Court has not revisited the issue since Croson was decided. Lower courts havel applied 
strict scrutiny to affirmative action measures in consent decrees. See. e.g., Stuart v. Roache. 951 F.2d 
446, 449 (1st Cir. 1991) (Breyer, J.). 

10 Title VII of the 1964 Civil Rights Act is the principal federal employment discrimination statute. 
The federal government is subject to its strictures. ~ 42 U.S.C. § 2000e-17. The Suprem~ Court has 

I 

held that the Title VII restrictions on affirmative action in the workplace are somewhat more lenient than 
the constitutional limitations. See Johnson v. Transportation Agency, 480 U.S. 616,627-28 b.6 (1987). 
But see id. at 649 (O'Connor, J., concurring in the judgment) (expressing view that Title VII standards for 
affirmative action should be "no different" from constitutional standards). 

II We do not believe that Aciarand calls into question federal assistance to historically-black colleges 
and universities. I 

12 See, ~, Peigbtal v. Metropolitan Dade County, 26 F.3d 1545,1557-58 (11th Cir. 1~4); Billish 
v. City of Chicago, 962 F.ld 1269, 1290 (7th Cir. 1992), vacated on other grounds, 989 F.ld 890 (7th 
Cir.) (en banc), cert. denied, 114 S. Ct. 290 (1993); Cora! Constr. Co. v. King County, 941 F.ld 910, 
923 (9th Cir. 1991), cert. denied, S02 U.S. ]033 (1992). 

I) Outreach and recruitment efforts conceivably could be viewed as race-based decisionmwng of the 
type subject to Adarand if such efforts work to create a "minorities-only" pool of applicants 6r bidders. or 
if they are so focused on minorities that nonminorities are placed at a significant competitive disadvantage 
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Agarand dbes not require strict scrutiny review for programs benefitting Native 
I

Americans as members of federally recognized Indian tribes. In Morton v, Mancari, 417 
U,S. 535 (1974), the Supreme Court applied rational basis review to a hiring pref~rence in 
the Bureau of Indian Affairs for members of federally recognized Indian tribes. The Court 
reasoned that a tribal classifICation is "political rather than racial in nature," because it is 
"granted to Indians not as a discrete racial groop, but, rather, as members of qu.asiLsovereign 
tribal entities, II lQ.. at 554. ~ id... at 553 n.24. 

Adarand did not address the appropriate constitutional standard of review for 
I 

affmnative action programs that use gender classifications as a basis for decisionmaking. 
Indeed, the Supreme Court has never resolved the matter. 14 However, both before and 
after Croson, nearly all circuit court decisions have applied intennediate scrutiny t6 
affmnative action measures that benefit women.15 The Sixth Circuit is the only court that 

I 

has equated racial and gender classifications: pUIpOJ1.ing to rely on Croson, it held that 
. I 

gender-based affirmative action measures are subject to strict scrutiny. 16 That holding has 
been criticized by other courts of appeals, which have correctly pointed out that Croson does 
not speak to the appropriate standard of review for such measures. 17 

D. Open Questions on Remand 

. Adarand did not detennine the constitutionality of any particular ff;\deral aff,mnative 
action program. In fact, the Supreme Court did not detennine the validity of the federal . 
legislation, regulations, or program at issue in Adarand itself. Instead, the Court temanded 
the case to the Tenth Circuit for a determination of whether the measures satisfy sinct 
scrutiny. 

with respect to access to contracts, grants, or jobs. 

" The lone gender-based affirmative action case that the Supreme Coun bas decided is Johnson v. 
Transportation Agency. 480 U.S. 616 (1987). But Jobnson only involved a Title VIJ cballenge to the use 
of gender classifications -- no constitutional claim was brougbt. .hL at 620 n.2. And as indicked above 

I 

~ supra note 10), the Coun in Johnson beld that the Title VIJ parameters of affirmative action are not 
coextensive with those of the Constitution. I 

I' See. e.g., Ensle.)' Brancb. NAACP v. Seibels, 31 F.3d IS48, IS79-SO (Uth Cir. 1994); Contractors 
Ass'" v. Cjty of Philadelphia, 6 F.3d 990, 1009-10 (3d Cir. 1993); Lamprecht v. FCC, 958 F.ld 382, 
391 (D.C. Cir. 1992) (Thomas,l.); Coral Constr. Co. v. King County, 941 F.ld at 930-31; Associated 
GeD. Contractors v. Cjty and County of San Francisco, 813 F.ld 922, 939 (9th Cit. 1987). I 

16 See Conlin v, Blanchard. 890 F.ld 81 1,816 (6th Cit. 1989); ~ also Brunet v. City of Columbus. 
1 F.3d 390. 404 (6th Cir. 1993), cert. denied, 114 S. Ct. 1190 (1994). 

17 See, ~. Ensley Branch. NAACP v. Seibels, 31 F.3d at 1580. 

·8­
PHOTOCOPY 

PRESERVATION 

http:women.15


.i 

Adarand Jeft open the possibility that, even under strict scrutiny, programs istatutorily 
prescribed by Congress may be entitJed to greater deference than programs adopted by state 
and local governments. this is a theme that some of the Justices had explored in prior 
cases. For example, in a ponion of her Croson opinion joined by Chief Justice Rehnquist 
and Justice White, Justice O'Connor wrote that Congress may have more latitude than state 
and locai governments in utilizing affmnative action. And in' his concurrence in F6llilove, 
Justice Powell, applying strict scrutiny, upheld a congressionally mandated progmn, and in 

i:>. 	 so doing, said that he was mindful that Congress possesses broad powers to remedy 

discrimination nationwide. In any event, in Adarind, the Coun said that it did not have to 

resolve whether and to what extent courts should pay special deference to Congress in 

evaluating feden) affmnative action programs under strict scrutiny. I 


Aside from aniculating the components of the strict scrutiny standard, the ICourt'S 
decision in Adarand provides little explanation of how the standard should be applied. For 
more guidance, one needs to look to Croson and lower coun decisions applying it! That 
exercise is important because Adarand basically extends the Croson rules of affmrlative 
action to the federal level -- with the caveat that application of those rules might be 
somewhat less stringent where affmnative action is undertaken pursuant to congre~sional 
~~. I 

U. The Croson Standards 	 i 

In Croson, the Supreme Coun considered a constitutional challenge to a Richmond, 
Virginia ordinance that required prime contractors who received city contracts to subcontract 
at least thirty percent of the dollar amount of those contracts to businesses owned ~d 
controlled by members of specified racial arid ethnic minority groups -- commonlY, known as 

I 

minority business enterprises ("MBEs"). The assened purpose of Richmond's ordinance was 
to remedy discrimination against minorities in the local construction industry. I 

Croson marked the frrst time that a majority of the Supreme Coun held thJt race­
based affirmative action measures are subject to strict scrutiny. II Justice O'Connqr's 
opinion in Croson19 said that "the purpose of strict scrutiny is to 'smoke out' illegitimate 
uses of race by assuring that the legislative body is pursuing ,a goal unponant enobgh to 
warrant use of a highly suspect tool. The test also ensures that the means chosen I'fit' this 

18 Croson wa.s decided by a six-three vote. Five of the Justices in the majority (Chief JuJtice ' 
Rebnquist, and Justices White, O'Connor, Scalia. and Kennedy) concluded that strict scrutinYI was the 
applicable standard of review. Justice Stevens concurred in part and concurred in the judgment, but 
consistent with his long-standing views, declined to "engag[e] in a debate over the proper stJdard of 
review to apply in affirmative-action litigation. ~ 488 U.S. at S14 (Stevens, concurring in ~ and 
concurring in the judgment). 

19 Justice O'Connor's opinion was faT a majority of the Court in some parts, and faT a pllJrality in 
, ' 	 I 

~~. 	 I 
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compelling goal so closely that there is linIe or no possibility that the motive for the 
classification was illegitimate racial prejudice or stereotype." 488 U.S. at 493 (Pl~rality 
opinion). See ~ kL. at 520 (Scalia, J., concurring in the judgment) ("[SJtrict sCIjlltiny must 
be applied to all governmental classifications by race, whether or not its assened purpose is 
'remedial' or 'benign. '"). In shan, the compelling interest inquiry centers on "ends" and 
asks why the government is classifying individuals on the basis of race or ethnicity; the 
narrow tailoring inquiry focuses on "means" and asks how the government is seeking to meet 
the objective of the racial or ethnic classification. I 

Applying strict scrutiny, the Court held that (a) the Richmond MBE progntpl did not 
serve a "compelling interest" because it was predicated on insufficient evidence ofl 
discrimination in the local construction industry, and (b) it was not "narrowly tailqred" to the 
achievement of the city's remedial objective. 

A. Compelling Governmental Interest 

I . Remedial Objectives 

Justice O'Connor's opinion in Croson stated that remedying the identified effects of 
past discrimination may constitute a compelling interest that can support the use by a 
governmental instirution of a J3.cial or ethnic classification. This discrimination could fall 
into two categories. First, the government can seek to remedy the effects of its own 
discrimination. Second, the government can seek to remedy the effects of discruriination 
commined by private actors within its jurisdiction, where the government become~ a "passive 
participant" in that conduct, and thus helps to perpetuate a system of exclusion. 488 U.S. at 
492 (plurality opinion); kL. at 519 (Kennedy, J., concurring in part and concurring in the 
judgment). In either category, the remedy may be aimed at ongoing panerns and practices of 
exclusion, or at the lingering effects 9f prior discriminatory conduct that has ceased. ~ 
Adarand, 63 U.S.L.W. at 4542 (Souter, J., dissenting) ("The Court has long accePted the 
view that constitutional authority to remedy past discrimination is not limited to the power to 
forbid its continuation, but extends to eliminating those effects that would otherwike persist 
and skew the opeJ3.tion of public systems even in the absence of cunent intent to pJ3.ctice any 
discrimination. H). I 

Croson requires the government to identify with precision the discrimination to be 
I 

remedied. The fact and legacy of general, historical societal discrimination is an insufficient 
predicate for affmnative action: "While there is no doubt that the sorry history of both 
private and public discrimiDatioo in this country has contributed to a lack of oppo1rtunities for 
black entrepreneurs, this observation, standing alone, cannot justify a rigid J3.cial Iquota in the 
awarding of public contJ3.cts in Richmond, Virginia." 488 U.S. at 499. ~ kL. at 505 ("To 
accept Richmond's claim that past societal discrimination alone can serve as the t:ksis for 

. rigid J3.cial preferences would be to open the door to competing claims for 'remedial relief 
for every disadvantaged group. "). Similarly, "amOJpbous" claims of discrimination in 
certain sectors and industries are inadequate. kL. at 499 C'[A]n amorpbous claim that there 
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has been past discrimination in a panicular industry cannot justify the use of an unyielding 
racia1 quota. "). Such claims "provideO no guidance for [the government] to deterlnine the 
precise scope of the injury it seeks to remedy, and would have "no logical stopping point. If 
Id. at 498 (internal quotalions omitted). The Coun indicated that its requirement that the 
government identify with specificity tbe effects of past discrimination anchors remectiaJ 

. I 

affirmative action measures in the present. It declared that "[i]n the absence of p3!ticularized 
fmdings" of discrimination, racial and ethnic classifications could be "ageless in their reach 
into the past, and timeless in their ability to affect the future." kL. at 498. (intern.il . 
quotations omitted). I 

. The Court in Croson did not require a judicial detennination of discrimination in 
order for a state or local government to adopt remedial racial or ethnic classificatibns. 
Rather; relying on Justice PoweD's plurality opinion in WYnnt v, Jackson Board br 
F4ucation, 476 U,S. 267 (1986), the Coun said that the government must have a "I 'strong 
basis in evidence for its conclusion that remedial action was necessary. '" Croson, 488 U.S. 
at 500 (quoting WYlan1, 476 U.S. at 277). The Coun then suggested tha~ this evidence 
should approach "a prima facie case of a constitutional or statutory violation" of the rights of 
minorities. 488 U.S. at 5oo.:Z0 Notably. the Coun said that significant statistical disparities 
between the level of minority panicipation in a panicular field and the percentage pf 

. qualified minorities ~ the applicable pool could pennit an inference of discrimination that 
would suppon the use of racial and ethnic classifications intended to correct those !diSPa.rities. 
Id.... at 507. ~~ at 501 ("There is no doubt that where gross statistical disparities can be 
shown, they alone in a proper case may constitute prima facie proof of a pattern o~ practice 
of discrimination. ") (internal quotations omitted). But the Coun said that a mere 
underrepresentation of minorities in a panicular sector or industry when compared to genera1 
population statistics is an insufficient predicate for affmnative action. kL. ("When special 
qualifications are required to fill panicular jobs, comparisons to the general popUlation 
(rather than to the smaller group of individuals who may possess the necessary qualifications) 
may have little probative value.") (internal quotations omitted). 

Applying its "strong basis in evidence" test, the Court held that the statistics on which 
Richmond based its MBE program were not probative of discrimination in contracting by the 
city or local contractors, but at best reflected evidence of general societal discrimibation. 
Richmond had relied on limited,testimonial evidence of discrimination, supplemented by . 

I 

20 l..Dwer courts have consistently said that Crosog requites remediaJ affirmative action mJasures to be 
supported by a "strong basis in evidencc" that such action is wammted. See,.LL. Peigbtal vl 
Metropolitan Dade Coupty, 26 F.3d 1545. 1553 (lIth Cir. 1994); Concrete Works v. City and County of 
Denver. 36 F.3d 1513, 152] (lOth Cir. 1994). ceJ1. denied. 115 S. Ct. 1315 (1995); Dopaghy v. City of 
Omaha, 933 F.ld 1448, 1458 (8th Cir.), ceJ1. denied, ~2 U.S. IOS9 (1991). Some courts have said that 
this evidencc should rise to the level of prima facie case of discrimination against minorities. ISee. e.g., 
O'Donnell Constr. Co. v. District of Columbia, 963 F.ld 420.424 (D.C. Cir. 1992); Stual1 v. Roache. 
951 F.2d 446,450 (lst Cir. 1991) (Breyer, J.); Cope Corp. v. Hillsborough Coupty. 908 F.2,ij 908,915 
(l Itb Cir.), cel1, denied. 498 U.S. 983 (1990). I 
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statistical evidence regarding: (i) the disparity between the number of prime contracts 
awarded by the city to minorities during the years 1978-83 (Jess than one percent) bd the 

I 

city's minority population (fIfty percent), and (ii) the extremely low number of :MBEs thal 
were members of local contractors' trade associations. The Court found that this ~vidence 
was insuffIcient. It said that more probative evidence would have compared, on thb one 
hand, tbe Dumber of qualifaed MBEs in the loca1 labor market with, on the other haod, the 
number of city contracts awarded to MBEs and the number of MBEs in the locaJ cbntractors' 
associations. . 

In Adarand, Justice O'Connor's opinion Doted that "racial discrimination agbst
I 

minority groups in this country is an unfortunate reality," and as an example, it pointed to 
the "pervasive, systematic, and obstinate discriminatory conduct" that underpinned the court­
ordered affmnative action measures that were upheld in United States v. Panldise,1480 U.S. 
149 (1987). 63 U.S.L.W. at 4533 (internal quotations omitted).:u Her opinion did' not say, 
however, that only overwhelming evidence of the sort at issue in Paradise can justify 
affInnative action. Again, Croson indicates that what is required is a "strong basisl in 
evidence" to support the government's conclusion that race-based remediaJ action is 
warranted, and that such evidence need only approach a prima facie showing of I 
discrimination against minorities. 488 U.S. at 500. The factual predicate in Paradise plainly 
exceeded a prima facie showing. Post-Croson lower court decisions support the co'ficlusion 
that the requisite factual predicate for race-based remediaJ action does not have to rise to the 
level of discrimination in Paradise. 

The Court in Croson left open the question whether a government may intrOduce 
statistical evidence showing that the pool of qualifIed minorities would have been la:rger !Ibm 
for" the discrimination that is to be remedied. Post-Croson lower court decisions ~ve . 
indicated that such evidence can be probative of discrimination. 22 I 

Croson aJso did not discuss the weight to be given to anecdotaJ evidence of I
I 

discrimination that a government gathers through complaints ftled with it by minorities or 
through testimony in public hearings. Richmond had relied on such evidence as additionaJ 

I 

"Th.......... at issue iD l'm!Ii•• w... iDIeDCIed to remedy discrimiDatioD by 1h. A1J 
Department of Public Safety, which had DOt hired a black trooper at any rank for four decades, I480 U.S. 
at J 68 (pluraJity opjuion), and 1ben when blacks finaJly entered the department, had consistently refused to 

I
promote blacks to 1be upper ranks. lsL. at 169-71. . 

%2 See. e.g., Contractors Ass'p v, Cjty of Philadelphia, 6 F.3d 990, J008 (3d Cir. 1993); O'DoMclI 
Constr. Co. v. District of Columbia, 963 F.ld 420,427 (D.C. Cir. 1992); sL. Associated GeD• 
Contractors v. Coalition for Economic Eguity, 9SO F.ld 140). 141S (9th Cir. 1991) (governm~nt had 
evidence tbat an "oJd boy network" in the local construction industry bad precluded minority btisinesses 
from breaking into the mainstream of "qualified" public CODtractOrs), 
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suppon for its MBE plan, but the Coun discounted it. Post-Croson lower coun cases, 
however, have said that anecdotaJ evidence can buttress statistical proof of discrimirtation. 23 

In addition, Croson did not discuss which pany has the ultimate burden of Jrsuasion 
as to the constiwtionality of an affmnative action program when it is challenged in 6.,un. 
Prior to Croson, the Supreme Coun bad spelled out the following evidentiary rule: • while the 
entity defending a remedial affirmative action measure bears the initial burden of prbduction 
to show that the measures are supponed by "a strong basis in evidence," the "ultim~te 
burden" of proof rests upon those challenging the measure to demonstrate that it is 
unconstitutional. Wypnt, 476 U.S. at 277-78 (plurality opinion).u Lower couns 
consistently have said that nothing in Croson disturbs this evidentiary rule.2S 

Finally, and perhaps most significantly, Croson did Dot resolve whether a government 
must have sufficient evidence of discrimination at hand ~ it adopts a racial clas~ification, 
or whether "post-hoc" evidence of discrimination may be used to justify the classific6nion at a 
later date -- for example, when it is challenged in litigation. The Coun did say thai 
governments must "identify [past] discrimination with some specificity before they rhay use 
race-conscious relief." 488 U.S. at 504. However, every coun of appeals to consi~er the 
question has aUowed governments to use "post-enactment" evidence to justify affmrtative 
action -- that is, evidence that the government did not consider w hen adopting a racb-based 
remedial measure, but that nevenheless reflects evidence of discrimination providing suppon 

. for the determination that remedial action was warranted at the time of adoption.16 fhose 

lJ See, £:L, Contractors Ass'n v. City of Philadelphia, 6 F.3d at 1002-03 (while anecdotal evidence of 
discrimination alone rarely will satisfy the Croson requirements, it can place imponant gloss on Istatistical 
evidence of discrimination); Coral Constr Co. v. King County, 941 F.ld at 919 ("[t]he combination of 

• I 

convincing anecdotal and statistical evidence is potent;" anecdotal evidence can bring "cold numbers to 
life"); Cone Com. v. Hillsborough Coupty, 908 F.ld at 916 (testimonial evidence adduced by cbunty in 
developing MBE program. combined with gross statistical disparities in minority participation in l public 
contracting, provided "more thao enough evidence on the question of prior discrimination and ncred for 
racial classification"). . 

~ See also Wygant. 476 U.S. at 293 (O'Connor, J., concurring in part and concurring in thl 
judgment) (when the government "introduces its statistical proof as evidence of its remedial purPose, 
thereby supplying the court with the means for determining that the [government] had a firm basis for 
concluding that remedial action was appropriate, it is incumbent upon the [challengers] to prove :their case; 
they continue to bear the ultimate burden of persuading the court that the [government's] evideD~ did not 
support an inference of prior discrimination and thus a remedial purpose, or that the plan institu~ed on the 
basis of this evidence was not sufficiently 'narrowly tailored'·). . 

l.5 See, e.g., Concrete Works v. City and County of Denver, 36 F.3d at 1521-22; Contractoh Ass'n v. 
City of Philadelphia, 6 F.3d at J005; Cone Com. v. Hillsborougb Coupty, 908 F.ld at 916. 

26 See Concrete Works v. City &. County of Depver, 36 F.3d at 1'21; Contractors Ass'p v. City of 

Philadelphia, 6 F.3d at JOO4); Coral Constr. Co. v. King Coupty, 94J F.ld at 920. As the Second 

Circuit put it when pennitting a state government to rely on post-eDaCtment evidence to defend ~ race­
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courts have interpreted Croson as requiring that a government have some evidence, of 
discrimination prior to embarking on remedial race-conscious action, but not that it marshal 
all such evidence at that time. 27 I 

2. Nonremedial Objectives 

Because Richmond defended its MBE program on remedial groonds, the Court in 
Croson did not explicitly address if and when affmnative action may be adopted for 
"nonremedial" objectives, such as promoting racial diversity and inclusion. The sime is true 
of the majority opinion in Adarand, since the program at issue in that case also is Said to be 
remedial. In his Adarand dissent, Justice Stevens said that the majority's silence bn the 

u question does not foreclose the use of affmnative action to serve nonremedial ends!. 63 
U.S.L.W. at 4539 (Stevens, J., dissenting). Thus, in the wake of Croson and Ada:rand, 
there are substantial questions as to whether and in .what settings nonremedial objectives can 
constitute a compelling interest. 21 I 

To date, there has never been a majority opinion for the Supreme Court that 
addresses the question. The closest the Court has come in that regard is Justice P6well's 

based contracting measure, "[t]he law is plain that the constitutional sufficiency of ... proffered reasons 
necessitating an affirmative action plan should be assessed on whatever evidence is presented. ~bether 
prior to or subsequent to the program's enactment." Harrison &. Burrowes Bridge Constructo~, Inc. v. 

Cuomo, 981 F.ld SO, 60 (ld Cir. 1992). I 

21 See Concrete Works v. City and County of Degver. 36 F.3d at 1521 ("Absent any preenactment 
evidence of discrimination, a municipality would be unable to satisfy Crosop. However, we db not read 

. I 

Croson's evidentiary requirement as forcclosin, the consideration of post-enactment evidence. "); ~ 
Constr. Co. v. King County, 941 F.ld at 920 (requirement that municipality have "some evidebce" of 
discrimination before engagin, in race-conscious action "docs not mean that a proaram will be i 
automatically struck down if the evidence before the municipality at the time of enactment does not 
completely fulfill both pron,s of the strict scrutiny test. Rather, the factual predicate for the pto,ram 
should be evaluated based upon all evidence presented to the district court, whether such evidence was 
adduced before or after enactment of the [program]. "). One court has observed that the "risk M 
insincerity associated with post-enactment evidence ... is minimized" where the evidence "consists 
essentially of an evaluation aDd re-orderiDg of [the) prc-eaactment evidence" on which a goverfunent 
expressly relied in formulatin, its proaram. Contractors Ass'g v. City of Philadelphia, 6 F.3d! at 1004. 
Application of the post-enactment evidence rule in that case essentially ,ave the government a period of 
transition in which to build an evidentiary foundation for aD affirmative action proaram that was adopted 
before Croson, and diu witbout reference to the Croson requirements. In Coral Construction,! the Ninth 
Circuit permitted the government to introduce pott-enactment evidence to provide further factual support 
for a program that had been adopted !f!cr Crosop, with the Croson standards in mind. See cdraJ Constr. 
Co. v. King Coupty, 941 F.ld at 914.15. 919·20. . I 

l8 Given the nation's history of discrimination, virtualJy aU affirmative action can be consiqered 
remedial in a broad sense. But as ~ makes plaiD, that history, on its own, cannot properly form the 
basis of a remedial affirmative action measure under strict scrutiny . 
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separate opinion in Regents of the University of California v. Bakke, 438 U. S. 265 (1978), 
which said that a university has a compelling interest in taking the race of applicants into 
account in its admissions process in order to foster greater diversity among the srudbnt 
body.29 According to Iustice Powell, this would bring a wider range of perspectivek to the 
campos, and in tum, would contribute to a more robust exchange of ideas -- which IJustice 
Powell said was the central mission of higher education and in keeping with the tim~-honored 
First Amendment value in academic freedom. mid... at 311-14.30 Since~, Iustice 
Stevens has been the most forceful advocate on the Court for nonremedial affl1Illative action 
measures. He has consistently argued that affl1Illative action makes just as much ~nse when 
it promotes an interest in creating a more inclusive and diverse society for today and the 
future, as when it serves an interest in remedying past wrongs. ~ Adarand, 63 U .. S.L.W. 
at 4539 (Stevens, J., dissenting); Croson, 488 U.S. at 511-12 & n.l (Stevens, J., I 
concurring); Johnson v, Transportation Aeency, 480 U.S. 616, 646-47 (1987) (Stev1ens, I., 
concurring); WYeant, 476 U, S. at 313-15 (Stevens, J., dissenting). As a circuit judge in a 
case involving an ostensibly remedial affl1Illative action measure, Iustice Ginsburg ci.nnounced 
her agreement with Justice Stevens' position "that remedy for past wrong is not theleXclusive 
basis upon which racial classifications may be justified." O'Donnell Constr. Co. v. District 
of Columbia, 963 F.2d 420, 429 (D.C. Cir. 1992) (Ginsburg, J., concurring) (citing Iustice 
Stevens' concurrence in Croson, 488 U.S. at 511). ! 

In Metro Broadcastine, the majority relied on ~ and Justice Stevens' vision of 
I 

. affl1Illative action to uphold FCC affl1Illative action programs in the licensing of broadcasters 
on nonremedial grounds; the Court said that diversification of ownership of broadcast 
licenses was a permissible objective of affl1Illative action because it serves the larger goal of 

I 

exposing the nation to a greater diversity of perspectives over the nation's radio and 
television airwaves. 497 U.S. at 567-68. The Court reached that conclusion underl 
intermediate scrutiny, however, and thus did not hold that the governmental interest' in 
seeking diversity in broadcasting is "compelling." Adarand did not overrule the re~ult in 

I 

Metro Broadcastine -- a point not lost on Justice Stevens. ~ Adarand, 63 U.S.L.fI. at 
4539 (Stevens, I., dissenting) ("The majority today overrules Metro Broadcastine omy 
insofar as it" is inconsistent with the holding that federal affl1Illative action measure1s are 
subject to strict scrutiny. "The proposition that fostering diversity may provide a sufficient 
interest to justify [a racial or ethnic classification] is.DQl inconsistent with the Courtrs holding 
today -- indeed, the question is not remotely presented in this case ...."). • 

On the other hand, portions of Justice O'Connor's opinion in Croson and her 
dissenting opinion in Metro Broadcastine appear to cast doubt on the validity of nofu-emedial 

19 Although Justice Powell wrote for himself in ~, his opinion was thc controlling onc in the casc. 

)Q Althougb it apparently has not been tested to auy signjticaut degree in the courts, Justice .Powell's 
thesis may carry over to thc sclection of univcrsity faculty: thc greater the racial and ethnic divcrsity of 
the professors, the greater the array of perspectives to which thc studcnts would be cxposed. 
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affmnative action programs. In one passage in her opinion in Croson, Justice O'Connor 
stated that affmnative action must be "strictly reserved for the remedial setting." I~. at 493 
(plurality opinion). Echoing that theme in her dissenting opinion (joined by Chief Justice 
Rehnquist and Justices Kennedy and Scalia) in Metro Broadcasting, Justice O'Connbr urged 
the adoption of strict scrutiny for federal affmnative action measures, and assened ~t under 
that standard, only one interest has been "recognized" as compelling enough to justify racial 
classifications: "remedying the effects of racial discrimination." 497 U.S. at 612. IJustice 

~ 	 Kennedy's separate dissent in Metro Broadcasting was also quite dismissive of nOn1remediaJ 
justifications for affmnative action; he criticized the majority opinion for "allow[ing] the use 
of raciaJ classifications by Congress untied to any goal of addressing the effects of past race 

i 	 discrimination "). hl at 632 (Kennedy, J., dissenting). I. 

-Nowhere in her Croson and Metro Broadcasting opinions did Justice O'Conhor 
expressly disavow Justice Powell's opinion in BikG. Accordingly, lower couns h~ve 
assumed that Justice O'Connor did not intend to discard ~.31 That proposition !is 
supponed by Justice O'Connor's own concurring opinion in Wypnt v. Jackson BoJrd of 
Education, 476 U.S. 267 (1986), in which she expressed approvaJ of Justice Powell's view 
that fostering racial and ethnic diversity in higher education is a compelling interest! Id... at 
286. Funhermore, in Wygant, Justice O'Connor said that there might be governmdntaI 
interests other than remedying discrimination and promoting diversity in higher edutation 
that might be sufficiently compelling to suppon affmnative action. ld... For examplb, Justice 
O'Connor left open the possibility that promoting racial diversity among the faculty at 
primary and secondary schools could count as a compelling interest. Id... at 288 n*. In his 
Wygant dissent, Justice Stevens argued that this U a permissible basis for affmnative action. 
lQ.. at 313-15 (Stevens, J., dissenting). 

On the assumption that ~ remains the law, it is clear that to the extent affmnative 
I 

action is used to foster racial and ethnic diversity, the government must seek some funher 
objective, beyond the mere achievement of diversity itself. 32 As ~ teaches, in higher 
education, that assened goal is the enrichment of the academic experience. And actording to 

)1 See Winter Park Communications c. v. FC ,873 F.2cI 347, 353-54 (D.C. Cir. 1989), afrd sub. 
nom. Metro Broadcasting. Inc. v. FCC, 497 .S. 547 (1990); Winter Park, 873 F.2d at 357 <'Yilliams. 
J .• concurring in part and dissenting in part); Sburberg Broadcasting. Inc. v. FCC, 876 F.2cI 90~, 942 

I 

(D.C. Cir. 1989) (Wald, C.J., dissenting), afrd sub. nom. Metro Broadcasting. Inc. v. FCC, 497 U.S. 
547 (1990). In Davis v. Halpern, 768 F. Supp. 968 (S.D.N.Y. 1991), the court reviewed the la~ of 
affirmative action in the wake of Croson and Metro Broadcasting, and, citing Justice Powell's opinion in 
Bakke, said that a UDiversity has a compelling interest in seeking to increase the diversity of its Student 

" 	 body. Id. 81981. See also United States v. Board of Educ. Township ofpjscataway, 832 F. S~pp. 836, 
847-48 (D.N.J. 1993) (under constitutional standards for affirm81ive action, diversity in higher ~ucation 

·.1 
is a compelling governmental interest) (citing ~ and Croson). I 

32 The Court has consistently rejected "racial balancing" as a goal of affirmative action. see Croson, 
488 U.S. at 507; Johnson, 480 U.S. at 639; Local 28 Sheet Metal Workers' Int') Ass'p v. EEOC, 478 
U.S. 	421,475 (1986) (plurality opinion);~, 438 U.S. at 307 (opinion of Powell, J.). 
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the majority in Metro Broadcasting, the asserted independent goal that justifies divJSifYing 
the owners of broadcast licenses is adding variety to the perspectives that are communicated 
in radio and television. That same kind of analysis must be applied to efforts to pr6mote 

I 

racial and ethnic diversity in other settings. . 

For instance, diversification of tbe ranks in a law enforcement agency arguaJlY serves 
vital public safety and operational needs, and thus enhances the agency's ability to carry out 
its functions effectively. ~ Wygant, 476 U.S. at 314 (Stevens, J., dissenting) ("[I]n law 
enforcement . . . in a city with a recent history of racial unrest, the superintendent Of police

I 

might reasonably conclude that an integrated police force could develop a better relationship 
with the community and thereby do a more effective job of maintaining law and order than a 
force composed only of whites. "); Paradise, 480 U.S. at 167 n.18 (plurality opinion) (noting 
argument that race-conscious hiring can ·restoreD community trust in the fairness ofllaw 
enforcement and facilitateD effective police service by encouraging citizen cooperation"). 33 

It is more difficult to identify any independent goal that may be attained by diversify1ing the 
racial mix of public contractors. Justice Stevens concurred in the judgment in Crosdn on 
precisely that ground. Citing his own Wygant dissent, Justice Stevens contrasted the 
..educational benefits to the entire student body" that he said could be achieved throu~h 
faculty diversity with the minimal societa1 benefits (other than remedying past discrimination, 
a predicate that he said was not supported by the evidence in Croson) that would flo ... from a 
diversification of the contractors with whom a municipality does business. ~ Crosbn, 488 
U.S. at 512-13 (Stevens, J., concurring in pan and concurring in the judgment). I 

Furthermore, the Court has stated that the desire to develop a growing class of successful 
minority entrepreneurs to serve as "role models· in the minority community is not, din its 
own, a valid basis for a racial and ethnic classification. ~. Croson, 488 U.S. at 497 (citing 
Wygant, 476 U.S. at 276 (plurality opinion»; ~ ahQ Wygant, 476 U.S. at 288 n* I 
(O'Connor, J., concurring). ! 

Diversification of the health services profession was one of the stated predicat~s of the· 
racial and ethnic classifications in the medical school admissions program at issue in~. 
The asserted independent goa] was "improving the delivery of health-care services to i 
communities currently underserved." ~,438 U.S. at 310. Justice Powell said tbat "[ilt 
rnay be assumed that in some situations a State's interest in facilitating the health c~ of its 
citizens is sufficiently compelling to support the use of a suspect classification." kL. ,The 

33 See also Detroit Police Officers' Ass'p v. YOUpg, 608 F.2d 671, 696 (6th Cit. 1979), cert.ldenied, 
452 U.S. 938 (1981) ("Tbe argument that police need more minority officers is not simply that blacks 

I 

communicate better with blacks or that a police depa.rtmeat should caler to the public's desires. Rather. it 
is that effective crime prevention and SOIUtiOD depcDd beaviJy OD the public support and cooperatiJn which 
result only from public respect and confidence in the police. "). 
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problem in Bakke, however, was that there was "virtually no evidence" that the preference 
for minority applicants was "either needed or geared to promote that goaL" kL. 34 

Assuming that some. nonremedial objectives remain a legitimate basis for affLmlative 
action after Adarand, there is a question of the nature of tile showing that may be necessary 
to support mcial and ethnic classifications that are premised on such objectives. Inihlgher 
education, the link between the diversity of the student body and the diversity of viewpoints 
on the campus. does not readily lend itself to empirical proof. Justice Powell did not require 
any such evidence in~. He said that the strong First Amendment protection of 
academic freedom that allows "a university to make its own judgments as to education 
includes the selection of its student body." BakG. 438 U.S. at 312. A university is thus 
due some discretion to conclude that a student "with a particular background - whether it be 
ethnic, geographic, culturally advantaged or disadvantaged -- may bring to a profes~ional 

. schoo] of medicine experiences. outlooks, and ideas that enrich the training of its srt.dent 
body and bener equip its graduates to render with understanding their vital service to 
humanity." ill. at 314. . I 

It could be said that this thesis is rooted in a racia] stereotype, one that pres~mes that 
members of racial and ethnic minority groups have a "minority perspective" to con~ey. As 
Justice O'Connor stated in Croson. a driving force behind strict scrutiny is to ensure that 
racial and ethnic classifications are not motivated by "stereotype." Croson, 488 u.sl. at 493 . 
(plurality opinion). There are sound arguments to suppon the contention that seekirig 
diversity in higher education rests on valid assumptions. The thesis does not presu~e that all 
individuals of a panicular race or ethnic background think and act alike. Rather, it is 
premised on what seems to be a common sense proposition that in the aggregate, in~reasing 
the diversity of the student body is bound to make a difference in the array of perspbtives 
communicated at a university .. S= Metro Broadcastin~. 497 U.S. at 579 ("The predictive 
judgment about the overall result of minority entry into broadcasting is not a rigid I 
assumption about how minority owners will behave in every case but rather is akin to Justice 
Powell's conclusion in ~ that greater admission of minorities would contribute, 'on 
average, to the robust exchange of ideas. ") (internal quotations omitted). Nonetheless, after 
Croson and Adarand, a coun might demand some proof of a nexus between the I 
diversification of the student body and the diversity of viewpoints expressed on the . 
campus. 35 Likewise, a coun may demand a factua1 predicate to suppon the proposition that 
greater diversity ill a law enforcement agency will serve the operational needs of the agency 

" 

)4 Aside from the proffered justification in ~, the government may have other reasons for seeking 
to increase the number of minority health prof~siooaJs. I 

l~ Justice Powell cited literature on this subject in suppon of his opinion in~. See 438 U.S. at 
312-13 n,48, 315 0:50. 
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and improve its performance,36 or that minority health care professionals are more likely to 
work in medically underserved communities. 37 

B. Narrow Tailorin~ Test 

In addition to advancing a compelling goal, any governmental use of race must also 
be "narrowly tailored." There appear to be two underlying purposes of the narrow I tailoring 
test: first, to ensure that race-based affirmative action is the product of careful deliberation, 
not hasty decisionrnaking; and, second, to ensure that such action is truly necessaryl, and that 
less intrusive, efficacious means to the end are unavailable. As it has been applied by the 
courts, the factors that typically make up the "narrow tailoring" test are as follows: (i) 
whether the government considered race-neutral alternatives before resorting to race­
conscious action; (ii) the scope of the affirmative action program, and whether therb is a 
waiver mechanism that facilitates the narrowing of the program's scope; (iii) the mLmer in 
which is used, that is, whether race is a factor in determining eligibility for a progrkn or 
whether race is just one factor in the decisionmaking process; (iv) the comparison df any 
numerical target to the number of qualifled minorities in the relevant sector or induktry; (v) 
the duration of the program and whether it is subject to periodic review; and (vi) t~e degree 
and type of burden caused by the program. In Adarand, the Supreme Court referled to its 
previo~s afflrIDativ~ action decisions for guidan~e ~n wh~t the narrow tailoring test I~ntails: 
It specIfically mentIOned that when the Tenth Crrcult revIewed the DOT program at, Issue m 
Adarand under intermediate scrutiny, it had not addressed race-neutral alternatives br the 
duration of the program. 

Before describing each of the components, three general points about the narrow 
tailoring test deserve mention. First, it is probably not the case that an afflrIDative :action 
measure has to satisfy every factor. A strong showing with respect to most of the factors 
may compensate for a weaker showing with respect to others. 

Second, all of the factors are not relevant in every case. For example, the lobjective 
of the program may determine the applicability or weight to be given a factor. The factors 
may play out differently where a program is nonremedial. 

Third, the narrow tailoring test should not necessarily be viewed in isolation from .the 
compelling interest test. To be sure, the inquiries are distinct: as indicated above, Ithe 
compelling interest inquiry focuses on the ends of an affmnative action measure, whereas the 

)6 See Hayes v. North State Law Enforcement Officers Ass'n, 10 F.3d 207, 21S (4th Cir. ]993) 
(although the use of racial classifications to foster diversity of police department could be a co~titutionally 
permissible objective, city failed to show a link between effective law enforcement and greater diversity in 
the department's ranks). I 

17 See ~, 438 U.S. at 311 (opinion of Powell. J.) (noting lack of empirical data to support medical 
school's claim that minority doctors will be more likely to practiCe in a disadvantaged community). 
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narrow tailoring inquiry focuses on the means. However, as a practical matter, thercr may be 
an interplay between the .two. There is some hint of this in Croson. In several places, the 
Coun said that the weak predicate of discrimination on which Richmond acted could Inot 
justify the adoption of a rigid racial quota -- which suggests that if Richmond had op~ed for 
some more flexible measure tbe CODn might have been less demanding when reviewing the 
evidence of discrimination. By the same token, tbe more compelling the interest, pet-haps 
less narrow tailoring is required. For example, in Sheet Metal Workers v. EEOC, 4178 U.S. 

::l. 421 (1986), and United States v. Paradise, 480 U.S. 149 (1987), the Supreme Coun ,upheld 
w hat on their face appear to be rather rigid classifications to remedy egregious and ~rsistent 
discrimination. I 

However, it bears emphasizing that the Supreme Coun has never explicitly reCognized 
any trade-off between the compelling interest and narrow tailoring tests. It is also far from 
cJear that the Coun in Croson would have found that a more flexible MBE program, ' 
supported by the generalized evidence of discrimination on which Richmond relied, cbuld 
withstand strict scrutiny. In addition, the membership of the Coun has changed draIriatically 
in the years since Sheet Metal Workers and Paradise. Both cases were decided by fiye-four 
margins, and only one member of the majority (Justice Stevens) remains. And while Justice 
O'Connor agreed with the majority in Sheet Metal Workers and Paradise that ample ~vidence 
of deeply entrenched discrimination gave rise to a very weighty interest in race-basediaction, 
she dissented on the ground that the particular remedies selected were too rigid. . 

1. Race-Neutral Alternatives 

In Croson, the Supreme Coun said that the Richmond MBE program was not 
"narrowly tailored," in part because the city apparently had not considered race-neutraJ 
means to increase minority participation in contracting before adopting its race-based I 
measure. The Court reasoned that because minority businesses tend to be smaller and less­
established, providing race-neutral fJJ1ancial and technical assistance to small andlor n~w 
fl11lls and relaxing bonding requirements might achieve the desired remedial results ini public

I 

contracting -- increasing opportunities for minority businesses. 488 U.S. at S07, 510.' 
Justice Scalia suggested an even more aggressive idea: "adopt a preference for small I 
businesses, or even for new businesses - which would make it easier for those previously 
exc1uded by discrimination to enter the field. Such programs may well have a racially 
disproportionate impact, but they are not based on race." ~ at S26 (Scalia, J., concurring). 
As such, they would not be SUbjected to strict scrutiny. 

" 
The Coun in Croson did not specify the extent to which governments must corisider 

race-neutral measures before resorting to race-conscious action. It would seem that the 
government need not frrst exhaust race-neutral alternatives, but only give them seriou~ 

I 
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I 
attention. 38 This principle would comport with the purposes of ensuring that race-b~sed 

I 

remedies are used only when, after careful consideration, a government has concluded that 
I 

less intrusive means would not work. It also comports with 1ustice Powell's view that in the 
remedial setting, the goverJl!Ilent need not use the "least restrictive means" where tiley would 
not accomplish the desired ends as well. See Fullilove, 448 U.S. at 508 (powell, 1.1, 
concuning); ~~ Wypnt, 476 U.S. at 280 n.6 (Plurality opinion of Justice Pow1ell) 
(narrow tailoring requirement ensures that "less restrictive means" are used when th~y would 
promote the objectives of a racial classification "about as well") (internal quotations 
omitted). 39 

This approach gives the government a measure of discretion in detennining whether 
its objectives could be accomplished through some other avenue. In addition, under! this 
approa~h, the government may not be obliged to consider race-neutral alternatives every time 
that it adopts a race-conscious. measure in a particular field. In some situations, the 
government may be pennitted to draw upon a previous consideration of race-neutral I 
alternatives that it undertook prior to adopting some earlier race-based measure.40 In the 
absence of prior experience, however, a government should consider race-neutral alternatives 
at the time it adopts a racial or ethnic classification. More fundamentally, even wh~re race­
neutral alternatives were considered, a court might second-guess the government if the court 
believes that an effective race-neutral alternative is readily available and hence should have 

. I 

been tried. ~ Metro BroadcastinK, 497 U.S. at 625 (O'Connor, J., dissenting) (FCC 
affmnative action programs are not narrowly tailored, in part, because "the FCC has never 
detennined that it has any need to resort to racial classifications to achieve its asserted 
interest, and it has employed race-conscious means before adopting readily available Irace­
neutral, alternative means"); United States v. Paradise, 480 U.S. at 199-200 (O'Connor, J., 
dissenting) (district court's race-based remedial order was inot narrowly tailored beduse the 
court "had available several alternatives" that would have achieved the objectives in aless 
intrusive manner)." I 

38 ~ Coral Constr. Kipg County. 941 F.2d at 923 ("[W]bilc strict scrutiny requires SCrious! good 
faith consideration of race-ncutral alternatives, strict scrutiny does Dot require exhaustion of cvery such 
possible alternative. "). I 

)9 g. Billish v. City ofCbicaco, 989 F.2d 890,894 (71b Cir.) (CD banc) (posner, J.) (iD revicwing 
affirmative action measures. courts must be "sensitiv[e] to the importance of avoiding racial critJia ... 
whencvcr it is possible to do so. [as] Crosop requires"), ceo. denied. 114 S. Ct. 290 (1993) . 

.0 See Contractors Ass'p v. CitY offbilade1phja, 6 F.3d at 1009 D.18. 

41 Sec also Ensley Branch, NAACP v. Seibels, 31 F.3d ]S48, lS71 (11th Cir. 1994) (city sbould have 
implcmented race-ncutral altcrnative of establishiDg DOD-discrimiDatory seJeetioD procedures in ~lice and 
fire departmcnts instead of adoptiDi race-based procedures; "continued use of discrimiDatory tcs~... 
compounded thc vcry cvil that [race-based meaSures] were designed to eliminate"); Aiken v. CitY of 
Mcmphis, 37 F.3d I1S5. 1164 (6th Cir. 1994) (remandiDg to lower couo, in part. because evidtncc 
suggested that thc city should have used obvious set of race-Dcutral alternatives before resooing to race-
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2. ' Sco.pe of Program! Administrative Waivers 

Justice O'Connor's opinion for the Court in Croson criticized the scope of 
Richmond's thirty percent minority subcontracting requirement, calling it a "rigid numerica1 
quotaW mat did not pennit consideration, through some form of administrative waivJr 
mechanism, of whether particular individuals benefiting from the ordinance had suffered 
from the effects of the discrimination that the city was seeking to remedy. 488 U.S,. at 508. 
At fIrst blush, this criticism of the Richmond plan may appear to conflict with previous 
Court decisions, joined by Justice O'Connor, that held that race-based remediaJ measures 
need not be limited to persons who were the victims of discrimination. ~~ p. 5.) 
Upon closer reading, however, Croson should not be interpreted as introducing a "victims­
onJy" requirement through the narrow tailoring test.42 The Court's rejection in Adarand of 
Justice Scalia's position that compensation is due only to individuals who have beeni 
discriminated against personally provides further confmnation that Croson did not impose 

. I 
any suc h requuement. • 

The Court's focus in Croson on individualized consideration of persons seeJng the 
benefIt of a racial classifIcation appears to have been animated by three separate coricems 
about the scope of the Richmond plan. First, the Court indicated that in order for ~ remediaJ 
affmnative action program to be narrowly tailored, its benefIciaries must be membets of 
&Toups that were the victims of discrimination. The Court faulted the Richmond plan 
because it was intended to remedy discrimination against African-American contract6rs, but 

I 

included among its benefIciaries Hispanics, Asian-Americans, Native-Americans, Eskimos, 
and Aleuts -- groups for which Richmond had proffered "absolutely no evidence of past 
discrimination. If Id... at 506. Therefore, the Court said, even if the Richmond :M:BE! program 
was If 'narrowly tailored' to compensate African-American contractors for past discrimination. 
one may legitimately ask why they are forced to share this 'remedial relief with an I Aleut 
citizen who moves to Richmond tomorrow?" hL.43 Second, the Court said that the I 
Richmond plan was not even narrowly tailored to remedy discrimination against black 

conscious measures). 

'2 Most lower courts have not construed Cmsop in that fasbion. See,.E.;.L, Billish v Cjty of Chicago, 
962 F.2d 1269, 1292-94 (7th Cir. 1992), rev'd OD otber grounds, 989 F.ld 890 (7th Cir.) (en ~c), £.£!L 
denied, 114 S. Ct. 290 (l993); Coral Constr. Co. v. King County, 941 F.ld at 925-26 n.IS; CJnico v. 
Pueblo School Dist. No. 60,917 F.2d 431,437 (lOth Cir. 1990). But see Winter Park v. Fcd, 873 F.2d 
347, 367-68 (D.C. Cir. 1989) (Williams, J., conc:urring in part and dissenting in part) (interpreting

I 

Croson as requiring that raciaJ classifications be limited "to victims of prior discrimination"); Main Line 
Paving Co. v. Board of Educ., 72S F. SUpp. 1347, 1362 (E.D. Pa. 1989) (MBE program not nlurowly 
tailored, in part, because it "containe(d] no provision to identify those who were victims of past

.\ 
discrimination and to limit the program's benefits to them"). . 

4] See O'Donnell Constr. Co. v. District of Columbja, 963 F.ld at 427 (MBE program was Inot 
narrowly tailored because of "random inclusion of raciaJ groups for which there was no evidence of past 
discrimination") . 
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contractors because "a successful black entrepreneur ... from anywhere in the country" 
could reap its benefits. lQ... at 508. That is, the geographic scope of the plan was n6t 
sufficiently tailoted.44 Third, the Coun contrasted the "rigidity" of the Richmond pIin with 
the flexible waiver mechanism in the ten percent minority participation requirement that was 
upheld in Fullijove. As the Coun in Croson described it, tbe requirement in Fullilo~e could 
be waived where a minority business charged a "higher price [that] was not attributable to 
the effects of past discrimination." l!L. ~ Fullilove, 448 U.S. at 488 (Plurality oPinion). 

'J 	 The theory is that where a business is struggling to overcome discrimination, it may inot have 
the capacity to submit a competitive bid. That an effective waiver provision allows for 
"individualized consideration" of a particular minority contractor's bid does not mean that the 
contractor has to be a "victim" of a specific instanCe of discnmination. It does m~ that if 
the contractor is wealthy and has entered the mainstream of contractors in the community, a 
high bid might not be traceable to the discrimination that a racial or ethnic classification is 
seeking to redress. Instead, such a bid might reflect an effon to exploit the classifidtion:15 

3. Manner in Which Race is Used 

The Coun's attack on the "rigidity" of the Richmond ordinance also implicates 
another common refrain in affmnative action jurisprudence: the manner in which race is 
used is an integra] pan of the narrow tailoring requirement. The clearest statement 6r the 

.Coun's somewhat mixed messages in this area is that programs that make race or ethnicity a 
requirement of eligibility for particular positions or benefits are less likely to surviv~ 
constitutional challenge than programs that merely use race or ethnicity as one factozt to be 
considered under a program open to all races and ethnic groups. <t6 

4.j Compare Associated Gen. Contractors v. Coalition for Economic Equity. 9SO F.ld at 14118 (MBE 
program intended to remedy discrimination against minorities in county construction industry waS 

I 

narrowly tailored. in part. because scope of beneficiaries was limited to minorities within the county) with 
Podberesky v. Kirwan, 38 F.3d 147. IS9 (4th Cir.) (scholarship program intended to remedy I 
discrimination against African-Americans in Maryland was not narrowly tailored, in part, because African­
Americans from outside Maryland were eliJible for the program). cert. denied, lIS S. Ct. 20CH (l99S) . 

•, See Milwaukee County Pavers Ass'n v. Fiedler, 922 F.ld 419,42S (7th Cir.) (noting that 
administrative waiver mechanism enabled state to exclude from scope of beneficiaries of affirmative action 
plan in public contracUnl "two wealthy black football players" who apparently could compete effectively 
outside the plan), £crt. deNed, SOO U.S. 9S4 (1991); Concrete Gegcral. Inc. v. Washington Suburban 
SanilaC' Comm'n, 779 F. Supp. 370, 381 (D. Md. 1991) (MBE program not narrowly tailored, lin part. 
because it had "DO provision to 'graduate' from the program those contractinl firms which have 
demonstrat.ed the ability to effectively compete with non-MBE's ina competitive bidding processp; ~ 
also Shurberg BroadcastiPI. Inc. v. FCC. 876 F.ld at 916 (opiNon of Silberman, J.) ("There must be 
some opportuNty to exclude those individuaJs for whom affirmative action is just another businJs 
opportunity. "). I 

"The factor that we labeled above as "scope of beneficiaries/admiNstrative waivers" is som~imes 
considered by courts under the heading of "flexibility". aJong with a consideration of the mannet; in which 
race is used. For the sake of clarity we have divided them into two separate components of the ~arrow 

I . 

·23 -	 I 
PHOTOCOPY 

PRESERvAtnoN 

http:demonstrat.ed
http:tailoted.44


Two types of racial classifications are subject to criticism as being too rigid. First 
and most obvious is an affmnative action program in which a specific number of positions 
are set aside for minorities. The prime example is the medical school admissions pr6gram 
that the Court invalidated in Bakke. Justice Powell's pivotal opinion in the case turnFrl 
squarely on the fact that the progr3m reserved sixteen percent of the sJ«s at the medical 

'­
school for members of racial and ethnic minority groups. Another example of this tyPe of 
classification is the program upheld in Fullilove. It provides that, except where the Secretary 
of Commerce determines otherwise, at least ten percent of the amount of federal grants for 
certain public works projects must be expended by grantees to purchase goods or services 
from minority-owned businesses. 42 U.S.C. § 6705(0(2). 

The second type of classification that is wlnerable to attack on flexibility gro~nds is a 
program in which race or ethnicity is the sole or primary factor in determining eligibility. 
One example is the FCC's "distress sale" program, which allows a broadcaster whose 

I 

qualifications have been called into question to transfer his or her license prior to an IFCC 
revocation hearing, provided the transferee is a minority-owned business.47 Another I 
example of affmnative action programs in which race or ethnicity is a requirement of 
eligibility are college scholarships ~at are reserved for minorities.41 I 

Under both types of classifications, persons not within the designated categories are 
rendered ineligible for certain benefits or positions.''' Justice Powell's opinion in Bakke 

tailoring test. 

41 The distress sale program was upheld under intermediate scrutiny in Metro Broadcastipg. 

48 There is a plausible distinction between college scholarships that are reserved for minorities and 
admissions quotas that reserve places at a college for minorities. In Podberesky v. Kirwan, 38 Fl3dl47 
(4th Cir 1994), cert. denied, 115 S. Ct. 2001 (1995). the Fourth Circuit held that a college schol~hip 
program for African Americans was unconstitutional under Crosop. The Fourth Circuit's decision, 
however. did not equate the scholarship program with the admissions quota struck: down in ~, and it 
did not turn on the fact that race was a requirement of eligibility for the program. 

49 The statutes and regulations under which DOT has established the contracting program at i~sue in 
Adarand are different. Racial and ethnic: classitic:ations are used in the form of a presumption that 
members of minority groups are "socially disadvantaged.· However. that presumption is rebuttable, and 
members of nonminority groups are eligible for the program "on the basis of dear and convincing 
evidence" thai they are socially disadvantaged. Adarand. 63 U.S.L.W. at 4524. See & at 4540I(Stevens, 
J., dissenting) (arguing that the relevant statutes and regulations in Adarapd are better tailored th~ the 
Fulljlove legislation, because they "doD not make race the sole criterion of eligibility for partici,*ion in 

I 

the program." Members of racial and ethnic are presumed to be disadvantaged. but the presumption is 
rebuttable. and even if it does not get the presumption, "a small business may qualify (for the prdgram] by 
showing that it is both socially and economically disadvantaged"). I 
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rested on the facnhat the admissions program at issue was a quota that saved places for 
minorities solely on the basis of their race. ~o As Justice Powell put it, such a progra'm 

tells applicants who are not Negro, Asian, or Chicano that they 
are totally excluded from a specific percentage of the ~ in an 
entering class. No matter how strong their qualifications, 
quantitative and extracurricular, including their own potential for 

t.' 	 contribution to educational diversity, they are never afforded the 
chance to compete with applicants from the preferred groups for 
the special admissions seats. 

'. 
I 

438 U.S. at 319. Justice Powell contrasted admissions programs that require decisions based 
"~" on race and ethnicity, kL. at 315, with programs in which race or ethnic background 
is simply one factor arnong many in the admissions decision. Justice Powell said that in the 

I 

latter type of program, "race or ethnic background may be deemed a 'plus' in a panicular 
applicant's me, yet it does not insulate the individual from comparison with all othet 
candidates for the available seats." Id.:. at 317. In Justice PoweU' s view, such programs are 
sufficiently flexible to meet the narrow tailoring requirement. 

I 
This line of reasoning also resonates in Johnson v. TransPOrtation Aeency, 480 u.s. 

616 (1987). There, the Supreme Coun upheld an affmnative action plan under whith a state 
, government agency considered the gender of applicantslJ as one factor in making ce~ . 

promotion decisions. The Coun noted that the plan "setD aside no positions for women, " 
but simply established goals for female representation that were not "construed" by the 
agency as "quotas." ld... at 638. The Coun funher observed that the plan "merely ! 

authorize[d] that consideration be given to affmnative action concerns when evaluating 
qualified applicants." ld... The Coun stressed that in the promotion decision in question, 
"sex ... was but one of numerous factors [that were taken] into account." .Id.. The 
agency's plan "thus resemble[d]" the type of admissions program "approvingly noted by 
Justice PoweU" in~: it "requires women to compete with all other qualified applicants. 
No persons are automatically excluded from consideration; all are able to have their 
qualifications weighed against those of other applicants." kL. ~ ilm kL. at 656-57 
(O'Connor, J., concurring in judgment) (agency's promotion decision was not made "solely 
on the basis of sex;" rather, "sex was simply used as a 'plus factor'"). 

jO ~ is the only Supreme Court affirmative action case that ultimately lOrDed on the "quota" issue. 
In Crosop, the Court referTect disparagingly to the thirty percent minority subcontracting requirefuent at 

issue in the case as a "quota," but that was not in itself the basis for the Court's decision. I 

~l AJthougb Johnson was a Title VII gender classificatioD case, its reasoning as to the distinction 
I 

betweeD quotas and goals is instructive with respect to the constilOtioDal analysis of racial and etl;lnic 
classificatioDS. I 
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Finally, Croson itself touches on the point. The Court said that in the absence of a 
waiver mechanism that pennined individualized consideration of persons seeking a share of 
city contracts pursuant to the requirement that thirty percent of the dollar value of p~e 
contracts go to minority subcontractors, the Richmond plan was "problematic from aln equaJ 
protection standpoint because [it made] me color of aD applicant's skin the sole reJev~ 
consideration." 488 U.S. at 508. 

,", 4. Comparison of Numerical Tar&et to Relevant Market 

Where an aftlnnative action program is justified on remedial grounds, the Co~rt has 
looked at the size of any numerical goal and its comparison to the relevant labor malket or 
industry. This factor involves choosing the appropriate measure of comparison. In Croson, 
Richmond defended its thirty percent minority subcontracting requirement on the premise that 
it was halfway between .067 percent -- the percentage of city contracts awarded to Mrican-

I 

Americans during the years 1978-83 -- and 50 percent -- the African-American population of 
Richmond. The Court in Croson demanded a moTe meaningful statistical comparisob and . 
much greater mathematical precision. It held that numerical figures used in a racial I 
preference must bear a relationship to the pool of qualified minorities. Thus, in the rourt's 
view, the thirty percent minority subcontracting requirement not narrowly tailored, ~use it 
was tied to the Afric~-American population of Richmond, and as such, rested on the 
assumption that minorities will choose a particular trade "in lockstep proportion to their 
representation in the local population." 488 U.S. at 507.!2 I 

5. Duration and Periodic Review I 

Under Croson, affmnative action represents a "temporary" deviation from "the nonn 
of equal treatment of all racial 'and ethnic groups." Croson, 488 U.S. at 510. A ~cular 
measure therefore should last only as long as it is needed. ~ fullilove, 448 U.S. ~t 513 
(Powell, J., concumng). Given this imperative, a racial or ethnic classification is rtiore 
likely to pass the narrow tailoring test if it has a defmite end-date,!3 or is subject to 

'2 Compare Aiken v. City of Memphis, 37 F.3d at 1l6S (remanding to lower court, in part. !because 
race-based promotion goals in conSent decree were tied to "undifferentiated" labor force statistics; 
instructing district court on remand to determine wbether racial composition of city labor force "~iffers 

I 

materially from that of the qualified labor pool for the positions" in question) !d!b. Edwards v. Cjty of 
HoustOn, 37 F.3d ]097, 1114 (Sth Cir. 1994) (race-based promotion goals in city police departIrtent were 
narrowly tailored, in part, because the ,oals were tied to the number of minorities with the skill~ for the 
positions in question), reb'l! granted, 49 F.3d 1048 (Sth Cir. 1m). I 

. . 
53 See Paradise, 480 U.S. at 178 (plurality opinion) (race-based promotion requiremeDt was Darrowly 

tailored. in ~ because it was "ephemeral," aDd would "eDdureD only uDtil" nOD-discrimiDator{r 
promotion procedures were implemented); Sheet Metal Workers, 478 U.S. at 487 (powell, J., cOncurring) 
(race-based birin, goal was narrowly tailored. iD part, because it "was not imposed as a permanent 
requirement, but [was} of limited duration"); Fullilove, 448 U.S .. at S13 (powell, J., CODcurring>1 (race­
based classification in public works legislation was narrowly tailored, in part, because it was "not a 

I 
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meaningful periodic review that enables the government to ascertain the continued ne¢d for 
the measure. The Supreme Coun has said that a set end-date is less imponant where a 
program does not establish specific numerical targets for minority panicipation. Johnson, 
480 U.S. at 640. However, it remains imponant for such a program to undergo peribdic 
review. .s..= id..:. at 639-40. 

-.",. 

Simply put, a racial or ethnic classification thal was justified at the point of itJ 
adoption may no longer be required at some future point. If the classification is subj~t to 
reexamination from time to time, the government can react to changed circumstances Iby fIne­
tuning the classification, or discontinuing it if wamnted. ~ Fullilove, 448 U.S. at ~89 
(plurality opinion); ~~ Metro Broadcastin&. 497 U.S. at 594; Sheet Metal Workers, 478 
U.S. at 478 (plurality opinion); i.d... at 487-88 (powell, J., concurring). I 

6. Burden 

AffLrnlative action necessarily imposes a degree of burden on persons who do inot 
belong to the groups that are favored by a racial or ethnic classification. The Supreme Coun 
has said, however, that some burdens are acceptable, even when visited upon individaWs 
who are not personally responsible for the panicular problem that the classification ~ks to 
address. ~ WYnnt, 476 U.S. at 280-81 (plurality opinion) ("As part of this Natiori's 
dedication to eradicating racial discrimination, innocent persons may be called upon tb bear 
some of the burden of the remedy."). This was implicitly reaffmned in Croson and I 

Adarand: in both cases, the Court "recognize[d] that any individual suffers an injury ~hen he 
or she is disadvantaged by the government because of his or her race, whatever that race 
may be,"54 but declined to hold that the imposition of that burden pursuant to an affinnative 
action measure is automatically unconstitutional. I 

In some situations, however, the burden imposed by an affmnative action program 
may be too high. As a general principle, a racial or ethnic classification crosses that I 

threshold when it "unsettle[s] ... legitimate, fLrnlly rooted expectation[s], "" or imposes 
the "entire burden . . . on particular individuals. ,,56 Applying that principle in an I 

employment case where seniority differences between minority and nonminority empleyees 
were involved, a plurality of the Court in Wygant stated that race-based layoffs may ¥npose 
a more substantial burden than race-based hiring and promotion goals, because "denial of a 

. I 

it 

permanent part of fedcraJ CODlracting requirements"); O'Donnell Co •. Co. v. District of Co)umibia, 963 
F.ld at 428 (ordiDaDc:e settinl aside a percentale of city contncts for minority businesses was not 

\. narrowly taiJoRd, in part, because it contained no "sunset provision" and no "end [was] in silht"). 

I 
'" Adarand, 63 U.S.L.W. at 4531 (citing Croson). I 

$.S Johnson, 480 U.S. at 638. 

56 Sheet Metal Workers, 478 U.S. at 488 (powell. J., CODCurrln,). 
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.. .. If'" b" W I 476future employment opportuDlty IS not as lIltruSlve as oss 0 an eXIstmg JO . Yl:ant, 
U.S. at 282-83; ~ also kL. at 294 (White, J., concurring). In a subsequent case, hdwever. 
Justice Powell warned that "it is too simplistic to conclude that hiring [or other empl6yment] 
goals withstand constitutional muster whereas layoffs do not. . . . The proper constitutional 
inquiry focuses OIl the effect, if any., and the diffuseness of the burden imposed on inftocent 
nomninorities, not on the labe] applied to the particular employment plan at issue.· Sheet 
Meta] Workers, 478 U.S. at 488 n.3 (powell, J., concurring). . 

In the contracting area, a racial or ethnic classification would upset settled I 
expectations if it impaired an existing contract that had been awarded to a person who is not 
included in the classification. This apparently occurs rarely, if at all, in the federal I 
government. A more salient inquiry therefore focuses on the scale of the exclusionary effect 
of a contracting program. For example, in Fullilove, Justice Powell thought it salient that 
the contracting requirement at issue in the case reserved for minorities a very small amount 
of total funds for construction work in the nation (less than one percent), leaving I 
nonminorities able to compete for the vast remainder. For Justice Powell, this rendered the 
effect of the program "limited and so widely dispersed that its use is consistent with I 
fundamental fairness." Fullilove, 448 U.S. at SIS. In some instances, conversely, the 
exclusionary effect of racial classifications in contracting may be considered too target For 
example, the lower court in. Croson held that Richmond's thiny percent minority I 
subcontracting requirement imposed an impennissible burden because it placed nonminorities 

. at a great "competitive disadvantage." I.A. Croson Co. v. City of Richmond, 822 F.;2d 
13S5, 1361 (4th Cit. 1987). Similarly, an affinnative action program that effectively Iishut 
nonminority flnns out of certain markets or particular industries might establish an 
impennissible burden. For example, the dissenters in Metro Broadcastin& felt that the 
FCC's distress sale unduly burdened nonminorities because it "created a specialized tJarket 
reserved exclusively for minority controlled applicants. There is no more rigid quota Ithan a 
100% set-aside .... For the would-be purchaser or person who seeks to compete fdr the 
station, that opportunity depends entirely upon race or ethnicity." 497 U.S. at 630 I 
(O'Connor, J., dissenting). The dissenters also dismissed the majority's contention that the 
impact of distress sales on nonminorities was minuscule, given the small number of stations 
transferred through those means. The dissenters said that .. lilt is no response to a person 
denied admission at one school, or discharged from one job, solely on the basis of racb, that 
other schools or employers do not discriminate." kL. 

C. The Post-Croson lAndscape at the State and Local Level 
'( 

Croson has DOt resulted in the end of affmnative action at the state and local level. 
There is no doubt, however, that Croson, in tightening the constitutional parameters, ~as 
diminished the incidence of such programs, at least in contracting and procurement. The 
post-Croson experience of governments that continue to operate affmnative action programs 

I 

I 
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in that area is instructive. ~7 Many governments reevaluated their MBE programs in light of 
Croson, and modified them to comport with the applicable standards. Typically, the I 

centerpiece of a government's efforts has been a "disparity study," conducted by outsitle 
experts, to analyze patterns and practices in the loea] construction industry. The pu~se of 
a disparity study is to determine whether there is evidence of discrimination against ] 
minorities in the loea] construction industry that would justify the use of remed.iaJ racial and 

I 

ethnic classifications in contracting and procurement. Some studies also address the efficacy 
of race-neutral alternatives. In addition to obtaining a disparity study, some governmdnts 
have held public hearings in which they have received evidence about the workings of the 
loea] construction industry. 

" 
) Post-Croson affmnative action programs in contracting and procurement tend to 

I 

employ flexible numerical goals and/or bidding preferences in which race or ethnicity is a 
"plus" factor in the allocation decision, rather than a hard set-aside of the sort at issue] in 
Croson. It appears that many of the post-Croson contracting and procurement programs that 
rest on disparity studies have not been challenged in court." At least one of the progiarns 
was sustained in litigation.~9 Another was struck down as inconsistent with the Crosori 
standards. 6O Challenges to other programs were not resolved on summary judgment, and 

. I 

I 

" A comprehensive review of voluntary affirmative action in public employment at the state and local 
level after Croson is beyond the scope of this memorandum. We note that a number of the piograrhs have 
involved remedial racial and ethnic classifications in connection with hiring and promotion decision~ in 
police and fire departments. Some of the programs have been upheld, and others struck down. Cdmpare 
Peightal v. MetrOPOlitan Dade County, 26 F.3d 1545 (lIth Cir. 1994) (upholding race-based hiring~ goal 
in county fire department under Crosop) with Lou v. City of Saginaw, 911 F.ld 1192(6th Cir. 1990) 
(striking down race-based hiring goal in city police department under Croson and Wygant). 

If sa That has been true in RichmODd. It is our understanding that the city conducted a post-Croson 
disparity study and enacted a new MBE program that establishes a bidding preference of "20 points!" for 
prime contractors who pledge to meet a goal of subcontracting sixteen percent of the dollar value of a city 
contract to MBEs. The program works at the "prcqualification" stage, when the city is determinini its "~I 

pool of eligible bidders on a project. Once the pool is selected, the low bidder is awarded the conttact. 
·{I 

~ See Associated Gen. Contractors v. Coalition for Economic Equity, 9SO F.ld 1401 (9th Cir. 1991). 

eo Associated Gen. Contractors v. City of New Havep, 791 F. Supp. 941 (D. Conn. 1992), vacated on 
mootness grounds, 41 F.3d 62 (ld Cir. 1994). 
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were remanded for funher fact fmding. 61 Contracting and procurement programs thJt were 

not changed after Croson have met with a mixed reception in the couns. 62 


m. Application of the Croson Standards at the Federal Level 

In essence, Adarand federalizes Croson, with one important caveat Congress may be 
. entitled to some deference when it acts on the basis of race or ethnicity to remedy tht effects 

of discrimination. The Court in Adarand hinted that at least where a federal affinnative 
action program is congressionally mandated, the Croson standards might apply some~hat 
more loosely. The Court concluded that it need not resolve whether and to what ex~nt the 
judiciary should pay special deference to Congress in this area. The Court did, howJver, 
cite the opinions of various Justices in Fullilove, Croson, and Metro Broadcastine coriceming 
the significance of Congress' express constitutional power to enforce the antidiscrimiriation 
guarantees of the Thirteenth and Fourteenth Amendments -- under Section 2 of the fdrmer 
and Section 5 of the latter -- and the extent to which courts should defer to exercises :of that 
authority that entail the use of racial and ethnic classifications to remedy discrimination. See 
63 U.S.L.W. at 4531. Some of those opinions indicate that even under strict scrutiny, 
Congress does not have to make fmdings of discrimination with the same degree of precision 
as a state or local government, and that Congress may be entitled to some latitude wi~h 
respect to its selection of the means to the end of remedying discrimination. 63 . 

61 Coral Constr. Co. v. King County, 941 F.ld 910 (9th Cir. 1991), WL denied, 502 U.S. lp33 

(1992); Concrete Works v. City and County of Denver, 36 F.3d 1513 (10th Cir. 1994), ccrt. denied, lIS 

S. Ct. 131S (1995). The courts in these two cases commented favorably on aspects of the prograins at 

issue and the disparity studies by whicb they are justified. I 


62 We are aware of at least one sucb program that survived a motion for summary judgment ~d 

apparently is still in effect today. See Cone Corp. v. ijjllsborouCb County, 908 F.ld 908 (lIth dr.), 

cert. denied, 498 U.S. 983 (l990). Others bave been invalidated. See,.£.:.&.,. O'Donnell Constr. Co. v. 

District of Columbia, 963 F.ld 420 (D.C. Cir. 1992); Contractors' Assoc. v. City of Philadelpbia, WL 

J1900 (E.D. Pa. Jan. 11, 1995); Arrow Office Supply Co. v. City of Detroit, 826 F. Supp. 10nl<E.D. 

Mich. 1993); F. Buddie Constr. Co. v. City of Elyria, 773 F. Supp. 1018 (N.D. Ohio 1991); Main Line 

Paving Co. v. Board of Educ., 725 F. Supp. 1349 (E.D. Pa. 1989). I 


63 Section I of the Fourteenth Amendment prohibits states and municipalities from denying ~ons the 

equal protection of the laws. Section 5 gives Congress the power to enforce thai prohibition. Because 

Section I of the Foui'fec:Dth Amendment only applies to states and municipalities, ~ United States v. 

Guest, 383 U.S. 745, TSS (1966), it is UDcertain whether Congress may act under Section S ofth~ 

amendment to remedy discrimination by purely private actors. ~ A.danmd, 63 U.S.L.W. at 453~ D.10 

(Stevens, J., disseDting) ("Because CODgresS bas acted with respect to the States in enacting STURAA, we 

need not revisit today the difficult qUestiOD of I S's applicability to pure regulation of private 

individuals. to); Metro Broadcastinc, 497 U.S. at 60S (O'CoDDor, J., dissenting) ("Section 5 empowers 


I 

Congress to act respecting the States, and of course this case concems only the administration of federaJ 

programs by federal officials. to). Nevertheless, remedial legislation adopted under Section S of th~ 

Fourtc:entb Amendment does not necessarily bave to act OD the states directly. Indeed, when Congress 
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In FyllilOve, Justice Powell's concurring opinion said that even under strict scrutiny, 
"[t]he degree of specificity required in the fmdings of discrimination and the breadth 10f 
discretion in the choice of remedies may vary with the nature and authority of a i 

governmental body." Fullilove, 448 U.S. at 515 n.14 (powell, J., concurring). It was 
therefore of paramount importa.nce to Justice Powell that the racia] ad ethnic classifU::atiOD 

I 

in Fullilove was prescribed by Congress, which, Justice Powell admonished, "properly may 
-- and indeed must -- address directly the problems of discrimination ~ our society. "I kL. at 
499. Justice Powell emphasized that Congress bas "the unique constifutional power" Ito take 
such action under the enforcement clauses of the Thirteenth and Founeenth Amendments. 
hi.. at 500. ~ if!.. at 483 (plurality opinion) ("[1]n no organ of government, state or 'federal , 
does there repose a more comprehensive remedial power than in the Congress, expressly 
charged by the Constitution with the competence and authority to enforce equal protettion 
guarantees. "). Justice Powell observed that when Congress uses those powers, it can Ipaint 
with a broad brush, and can devise national remedies for the national problem of racial and 
ethnic discrimination. Is1. at 502-03 (powell, J., concurring). Funhermore, Justice Powell 
said that through repeated investigation of that problem, Congress has developed familiarity 

I 

with the nature and effects of discrimin~tion: ... After Congress has legislated repeatedly in an 
area of national concern, its Members gain experience tbat may reduce the need for fresh 
hearings or prolonged debate when Congress again considers action in that area." kU at 503. 
Because Congress n~ not redocument the fact and history of discrimination each tune it 
contemplates adopting a new remedial measure, the fmdings that supponed the FulliJdve 
legislation were not restricted to the actual fmdings that Congress made when it enacttxl that 
measure. Rather, the record included "the information and expertise that Congress aJquires 
in the consideration and enactment of earlier legislation." kL A coun reviewing a rabe­
based remedial act of Congress therefore "properly may examine the total contemporiry 
record of congressional action dealing with the problems of racial discrimination against 
[minorities]. It lQ... Finally, Justice Powell gave similar deference to Congress when itl came 
to applying the narrow tailoring test. He said that in deciding how best to combat 
discrimination in the country, the "Enforcement Clauses of the Thirteenth and Founeenth 

I 

Amendments give Congress a ... measure of discretion to choose a suitable remedy. It Id. 
at 508. 

seeks to remedy discrimination by private parties, it may be indirectly remedying discrimination o( the 
states; for in some cases, private discrimination was tolerated or expressly saoc:tioned by the statesl If 
Private discrimination, moreover, often can be remedied under the eDforcement provisions of the 
Thirteenth Amendment. Section I of that amendment prohibits slavery ud involuntary servitude. Sec:tiOD 
2 gives Congress the poWCl' to enforce that prohibition by passing remediaJ legislation designed to i 

eliminate "the badges and iDcidents ofslavery in the United States." Jones v. Alfred Mayer Co., 392 
I 

U.S. 409, 439 (1968). The Supreme Court bas held that such legislation may be directed at remedying 
.\ 	

the discrimination of private acton, as well as that of the states. hl.. at 438. See also RunyoJl v. I 

McCtalj', 427 U.S. 160. )79 (1976). In Fullilove. the plurality opinion concluded that the Commerce 

Clause provided an additional source of power under which Congress could adopt race·based legisl~tion 

intended to remedy the discriminatory conduct of private acton. .See Fullilove, 448 U.S. at 475 (plurality 

opinioo). I 
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Justice O'Connor's opinion in Croson is very much in the same vein. She too 
commented that Congress possesses "unique remedia1 powers. .. under § 5 of the I 
Fourteenth Amendment." .Croson, 488 U.S. at 488 (plurality opinion) (citing Fullilove, 448 
U.S. at 483 (plurality opinion». By contrast, state and local governments have "no specific 
oonstimtional mandate to enforce the dictates of the FClJlteenth Amendment," but rattler are [ ) 	 . I 

subject to its "explicit constraints." ML at 490 (Plurality opinion). Therefore, in Justice 
O'Cormor's view, state and local governments "must identify discrimination, public dr 
private, with some specificity before they may use race-conscious relief." IsL at 504.! 
Congress, on the other hand, can make, and "has made nationa) fmdings that there has been 
societal discrimination in a host of fields." kL. It may therefore "identify and redre~s the 
effects of society-wide discrimination" through the use of racia1 and ethnic classificati:ons that 
would be impennissible if adopted by a state or local government. kL. at 490 (Plurality 
opinion).64 Justice O'Connor cited her Croson opinion and reiterated these general pqints 
about the powers of Congress in her Metro Broadcastine dissent. ~ 497 U.S. at 605 
(O'Connor, J., dissenting) ("Congress has considerable latitude, presenting special cohcerns 
for judicial review, when it exercises its unique remedial powers . . . under § 5 of thb 
Fourteenth Amendment.") (internal q~otations omitted). I . 

It would be imprudent, however, to read too much into Justice Powell's opinion in 
Fullilove and Justice O'Connor's opinion in Croson. They do not, for example, su~rt the 
proposition that Congress may simply assert that because there has been general societaI . 
discrimination in this country, legislative classifications based on race or ethnicity are Ia 
necessary remedy. The more probable construction of those opinions is that Congress must 
have some particularized evidence about the existence and effects of discrimination in Ithe 
sectors and industries for which it prescribes racial or ethnic classifications. For ex~ple, 
Congress established the Fullilove racia1 and ethnic classification to remedy what the ~ourt 
saw as the well-documented effects of discriminatiQn in one industry -- construction -- that 
had hindered the ability of minorities to gain access to public contracting opportunities. See 
Fullilove, 448 U.S. at 505-06 (powell, J., concurring); ~ .a.llQ.id." at 473 (plurality 
opinion). 

Based on this reading of Croson and Fullilove, the endorsement in Adarand of strict 
scrutiny of federal affmnative action programs does not mean that Congress must flDd 
discrimination in every jurisdiction or industry affected by such a measure (although it is 
unclear whether, as a matter of nanow tailoring, the scope of a classification should ~ 
narrowed to exclude regions and trades that have not been affected by the discrimination that 
is to be remedied.). State and local governments must identify discrimination with sotne 

.,,', 	 precision within their jurisdictions; Congress' jurisdiction is the nation as a whole. Btit after 
Adarand, Congress ii subject to the Croson "strong basis in evidence" standard. Und~r that 
standard, the general history of racial discrimination in the nation would not be a sufficient 

~ lustices KollllOCly and Scalia doeUacd to joi.!bat pori of luati.. O'Co...,.', opinion in cro,L !bat 
drew a distinction between the respective powers of Congress and state or local governments in thd arca of 
affirmative action. 
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predicate for a remediaJ raciaJ or ethnic classification. In addition, evidence of I 
discrimination in one sector or industry is not aJways probative of discrimination in other 
sectors and industries. For example, a history of lending discrimination against mino~ties 
arguably cannot serve as a catch-all justification for raciaJ and ethnic classifications i 

benefitting minority-owned firms through the entire economy; IA'lication of the nanow 
tailoring test would suggest that if lending discrimination is the problem being addressbd, 
then the government should tackle it directly. 6j . 

Funhennore, under the new standard, Congress probably does not have to hol4 a 
hearing or draft a repon each time it adopts a remedial racial or ethnic classification. rBut 
where such a classification rests on a previous law or series of laws, those earlier measures 
must be supponed by sufficient evidence of the effects of discrimination. And if the fmdings 
in the older laws are stale, Congress or the pertinent agency may have to demonstrate ithe 
continued relevance of those fmdings; this would satisfy the element of the narrow tailoring 
test that looks to the duration of classifications and whether they are subject to reevaJ~ation. 
Where the record is sparse, Congress or the relevant agency may have to develop it. That 
endeavor may involve the commissioning of disparity studies of the type that state and ]ocaJ 
governments around the country undenook after Croson to demonstrate that remediaJ tacial 
and ethnic classifications in public contracting are warranted. Together, the myriad stille and 
locaJ studies may provide an imponant source of evidence supponing the use by the f~eraJ 
.government of nationaJ remedial measures in certain sectors of the economy. 

Whatever deference a coun might accord to federaJ remedial legislation after 
Adarand, it is undecided whether the same degree of deference would be accorded to 
nonremedia] legislation. In Metro BroadcaSline, the majority gave substantiaJ deferente to 
congressionaJ judgments regarding the need for diversity in broadcasting and the linkage 
between the race of a broadcaster and programming output. Metro BroadcaSline, 497iU.S. 
at 566, 572-73, 591 n.43. The dissenters did not do so,precisely because the classifications 
were nonremediaJ and hence, in their view, did not implicate Congress' powers underlthe 
Enforcement Clauses of the Thirteenth and Fourteenth Amendments. Id.. at 60S, 628-29 
(O'Connor, J., dissenting). 

Finally, many existing federaJ affmnative action programs are not specificaJly 
mandated by Congress. Couns are unlikely to accord federaJ agencies acting without a 
congressional mandate the same degree of deference accorded judgments made by Co~gress 
itself. Agencies do not have the "institutional competence" and explicit "constitutionaJ 

. I 

I 
I 

I 

65 Patterns and practices of bank lending to .minorities, may, however, reflect a significant "slndary 
effect" of discrimination in particular seeton and industries, L£" because of that discrimination, ~iDoritics 
cannot accumulate tbe necessary capital and achieve the community standing necessary to qualify fbr 

loans. . I 
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authority" that Congress possesses. Adarand, 63 U.S.L.W. at 4538 (Stevens, J., 
dissenting).66 Although some existing agency programs were not expressly mandated in the 
first instance in legislation, they may nonetheless be viewed by a coun as having been 
mandated by Congress through subsequent congressional action. For example, in ~ 
Broadcasting, the programs at issue were established by the FCC on its own; Congre1ss' role 
was limited to FCC oversight hearings and the passage of an applopriations riders ttJtt 

I 

precluded the FCC from using any funds to reconsider or cancel its programs. 497 U.S. at 
572-79. The majority concluded that this record convened the FCC programs into trteasures 
that had been -specifically approved -- indeed, mandated by Congress." kL at 563. I 

. .. . . ha I If· al· I .1Under stnct scrutmy, It IS uncenam w t eve 0 congresslOn mvo vement IS 

necessary before a coun will review an agency's program with deference. What may be 
required is evidence that Congress plainly has brought its own judgment to bear on the 
matter. .ct Adarand, 63 U.S.L. W. at 4537 (Stevens, J., dissenting) ("An additional I reason 
for giving greater deference to the National Legislature than to a local law-making bOdy is 
that federal affirmative-action programs represent the will of our entire Nation' selected 
re.presentatives .... ") (emphasis added); kL. at 4538 (Stevens, J., dissenting) I 

("Congressional deliberations about ~ matter as important as affirmative action should be 
accorded far greater deference than those of a State or municipality.") (emphasis add&i). 

I 

IV. Conclusion 

. Adarand makes it necessary to evaluate federal programs that use race or ethnicity as 
a basis for decisionmaking to determine if they compon with the strict scrutiny stan~rd. No 
affirmative action program should be suspended prior to such an evaluation. The infbrmation 

I 

gathered by many agencies in connection with the President's recent review of federal 
affirmative action programs should prove helpful in this regard. In addition, appenddd to 
this memo is a nonexhaustive checklist of questions that provides initial guidance as tb what 
should be considered in that review process. Because the questions are just a guide, bo 

I 

single answer or combination of answers is necessarily dispositive as to the validity of any 
given program. 

() 

66 See Milwaukee County Pavers Ass'n v. Fiedler, 710 F. Supp. 1532, 1540 n.3 (W.O. Wisc. 1989) 
(noting that for purposes of judicial review of affirmative action measures, there is a distinction bbtween 
congressionally mandated measures and those that are "independently established" by a federal agbncy), 
!ff:..Q. 922 F.ld 419 (7th Cir.), ccrt. denied. SOO U.S. 954 (1991); ~~, 438 U.S. at 309 (opinion of 
Powell, J.) (public universities, like many "isolated segments of our vast governmental structure ~ not 
competent to make [findings of national discrimination]. at least in the absence of legislative mandates and 
legislatively determined criteria"). 
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Am>endix: Questions to Guide Review of Affumative Action ProirarnS 

1. Authority 

Is the use of racial or ethnic criteria as a basis for decisionmaking mandated by 
legislation? If not mandated, is it expressly authorized by legislation? If there is no express 
authorization, has there been any indication of congressional approval of an agency's action 
in the form of appropriations riders or oversight hearings? These questions are important, 
because Congress may be entitled to some measure of deference when it decides that tacial 
and ethnic classifications are necessary. 	 I 

If there is no explicit legislative mandate, authorization, or approval, is the program 
premised on an agency rule or regulation that implements a statute that, on its face, is lrace­
neutral? For example, some statutes require agencies to give preferences to "disadvantaged" 
individuals, but do not establish a presumption that members of racial groups are I 
disadvantaged. Such a statute is race-neutral. Other statutes, like those at issue in A&'rand, 
require agencies to give preferences to "disadvantaged" individuals, but establish a rebuttable 
presumption that members of racial groups are disadvantaged. Such a statute is race­
conscious, because it authorizes agencies to use racial criteria in decisionmaking. 

n. PutpOse 

What is the objective of the program? Is it intended to remedy discrimination, ,to 
foster racial diversity in a particular sector or industry. or to achieve some other pu~se? Is 
it possible to discern the purpose from the face the relevant statute or legislation? If not, 
does the record underlying the relevant legislation or regulation shed any light on the ~urpose 
of the program? I 

A. Factual Predicate: Remedial Pmmros 

I 
If the program is intended to serve remedial objectives, what is the underlying factual 

I 

predicate of discrimination? Is the program justified solely by reference to general societal 
discrimination, general assertions of discrimination in a particular sector or industry, or a 
statistical underrepresentation of minorities in a sector or industry? Without more, thek are 

\11 	 impermissible bases for affmnative action. If the discrimination to be remedied is mote 
patticularized, then the program may satisfy Adarand. In assessing the nature of the f~ctual 
predicate of discrimination, the following factors should be taken into accoUDt: I 

:) 

I. Source. Where can the evidence be found? Is it contained in fmdings set forth in 
a relevant statute or legislative history (committee reports and hearings)? Is evidence 

I 

I 

contained in fmdings that an agency bas made on its own in connection with a rulemaking 
I 

process or in the promulgation of guidelines? Do the fmdings expressly· or implicitly ~st on 
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fIndings made in connection with a previous, related program (or series of programs)? 

. I 
2. ~. What is the nature of the evidence? Is it statistical or documentary? Are 

the statistics based on minority underrepresentation in a particular sector or industry 
compared to the general minority population'? Or arc the statistics more sophisticated and 
focused? For example, do they attempt to identify the nmnber of qualified minorities in the 
sector or industry or seek to explain what that number would look like "but for" the 
exclusionary effects of discrimination? Does the evidence seek to explain the seconcJ.a;ry 
effects of discrimination -- for example, how the inability of minorities to break into tertain 
industries due to historic practices of exclusion has hindered their ability to acquire th~ 
requisite capital and fmancing? Similarly. where health and education programs are a~ issue, 
is there evidence on how discrimination has hampered minority opponunity in those fi~lds, 
or is the evidence simply based on generalized claims of societal discrimination? In addition 
to any statistical and documentary evidence, is there testimonial or anecdotal evidence of 
discrimination in the record underlying the program -- for example, accounts of the 
experiences of minorities and nonminorities in a particular field or industry? 

3. ~. Are the fmdings purponed to be national in character and dimension? Or 
do they reflect evidence of discrimination in certain regions or geographical areas? 

4. If Authorship". If Congress or an agency relied on repons and testimony of others 
in making fmdings, who is the "author" of that infonnation? The Census Bureau? The" 
General Accounting Office? Business and trade associations? Academic expens? 
Economists? (There is no necessary hierarchy in assessing authorship, but the identity of the 
author may affect the credibility of the fmdings.) . 

5. Timine. Since the adoption of the program, have additional fmdings of 
discrimination been assembled by Congress or the agency that could serve to justify the need 

1 

for the program when it was adopted? If not, can such evidence be readily assembled now? 
These questions go to whether "post-enactment" evidence can be marshaled to suppon the 
conclusion that remedial action was warranted when the program was fU'St adopted. I 

B. Factual Predicate: Nonremedial Pmmros 

Adarand does not directly address whether and to what extent nonremedial objectives 
for affIrmative action may constitute a compelling governmental interest. At a minimutn, to 
the extent that an ageucy administers a nOJllelDediaJ program intended to promote divetsity, 
the factual predicate must show that greater diversity would foster some larger societal goal 
beyond diversity for diversity'S sake. The level and precision of empirical evidence 
supporting that nexus may vary, depending on the nature and purpose of a nonremedial 
program. For a nonremedial program, the source, type, scope, authorship, and timing of 
underlying fmdings should be assessed, just as for remedial programs. 
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m. Narrow T8.ilorine 

A. Race-Neutral Alternatives I 
Did Congress or the agency oonsider race-Deutral means to achieve the ends of the 

program at the time it was adopted? Race-neutraJ alternatives might include preferenbes 
based on wealth, income, education, family, geography. In the commercial setting, Joother 
such alternative is a preference for new, emerging businesses. Were any of these \ 
alternatives actually tried and exhausted? What was the nature and extent of the deliberation 
over any race-neutJal alternatives -- for example, congressional debate? agency rulem\uting? 
Was there a judgment that race-neutral alternatives would not be as efficacious as race­
conscious measures? Did Congress or the agency rely on previous consideration and I 
rejection of race-neutraJ alternatives in connection with a prior, related race-conscious 
measure (or series of measures)?· I 

B. Continued Need 

How long has the program be.en in existence? Even if there was a compelling 
justification at the time of adoption, that may not be the case today. Thus, an agency must 
determine whether there is a continued need for the program. In that regard, does the 

I 

program have an end date? Has the end date been moved back? Is the program subject to 
periodic oversight? What is the nature of that oversight -- does Congress play a role through 
hearing s/repons , or does the agency conduct the review or oversight on its own? Hasl the 
program ever been adjusted or modified in light of a periodic review? What were th~ 
results of the most recent review and oversight conducted by either Congress or the aiency: 
Is there evidence of what might result if the racial classification were discontinued? For 
example, is there evidence of the current level of minority participation in governmentl 

contracting where racial criteria are not used (which may speak to whether discrimination can 
be remedjed without a preference)'! 

C. Pool of Beneficiaries \. 

Are the benefits of the program spread relatively equally among minority individuals 
or businesses'! Is there information on whether the same individuals or businesses tend to 
reap most of the benefits, and if so, whether those beneficiaries have overcome II 

discrimination? If the program is intended to remedy discrimination against minorities, does 
it include among its beDeficiaries subgroups that may not have been discriminated agaihst? Is 
there a procedure for tailoring the pool of beneficiaries to exclude such subgroups? Is \there 
a mechanism for evaluating whether the program is needed for segments within a larger 
industry that have been the locus of discrimination'! 
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D. Manner in Wbicb Race is Used 

I 
Does tbe program establisb flXed numerical set-asides? Is race an explicit I 

requirement of eligibility for the program? If there is DO such facial requirement, does the 
program operare that way in practice? Or is race just one of several factors -- a "plu~" -­
used in decisiorunaking? Could tbe objectives of a program that uses race as a requirement 
for eligibility be achieved througb a more flexible use of race? I 

! 

E. Burden 

Wbat is tbe nature of the burden imposed on persons wbo are not included in the 
racial or ethnic classification that tbe program establisbes? Does the program displa~ tbose 
persons from existing positions/contracts? Does it upset any settled expectations that tbey 
bave? Even if tbat is not tbe case, the burden may be impennissible wbere the exclusionary 
impact is too great. Wbat is tbe exclusionary impact in tenns of size and dimension? \ Wbat 
is tbe dollar value of tbe contracts/grants/positions in question? Does tbe exclusionUii 
impact of tbe program fall upon a particular group or class of individuals or sectors, Qr is it 
more diffuse? Wbat is tbe extent of otber opportunities outside tbe program? Are peJjSons 
wbo are not eligible for tbe preference put at a significant competitive disadvantage aSia 

. result of tbe program? .. . I . 

. 	 I 
I 
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