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: Summary ;
Justlce Department Proposal to Reform
Afﬁrmatlve Action m Federal Procurement — May 22 1996

After the Adarand decision- — while reafﬂrmmg his comm;tment to afﬁrmatrve action
" programs — President Clinton instructed federal agencies to work. with the Justice

.. Department to, ensure that such programs are: farr and that they comply with the
Supreme Court's test. : : ~

"After a thorough review of the legrslatlve hls’tory authorlzmg affirmative action and -
the statistical data demonstratmg that racial discrimination and its effects continue to
impair the ability of minority-owned busmesses to compete in the nation's contracting
market, the Justice Department concluded —= there still exits a compelling need-for
race-conscious affirmative action-measures in federal procurement that target assistance
to smal] businesses, owned by soc'ial‘ly' and economically diSadva’ntaged ih'divrduals:

‘The Iustlce Department's proposal is desrgned to ensure that such programs are
‘consistent with the President's directive to- mend affirmative action and that they .
comport with the Supreme Court’ s.ruling last June in Adarand Constructors. Inc. v:
"'Pena. The Supreme Court held that federal race-conscio’us based affirmative action
. programs must comply with strict judicial scrutiny — such programs must.serve a

Acompellmg govemment mterest and must be narrowly taﬂored :

- Certiﬁcation and Eli'gibility

o Small and dlsadvantaged busmess (SDB) programs assrst small firms owned by
' individuals that are dlsadvantaged socially (subjected to racial‘or cultural bias) and
economlcally (that bias has Ied to decreased economic opportunities compared to
.others). Applicants to these | programs will be requrred to, submit a form to the
- procurmg agency verifying thelr e 1g1b111ty - :

» Members of designated racial and natronal origin groups presently are presumed by
statute to be socially and economically disadvantaged. The proposal does not
affect those presumptions. Under the proposal, nonminority. applicants may

- establish by a preponderance of evidence — instead of the current clear and
convincing standard — that they are socially and economically disadvantaged.

ThlS charge wﬂl open. SDB partlclpatlon to more women and nonmmormes

> 'kA] | applicants to SDB programs wrll be requ1red to submit a cemﬁcatlon from an
SBA approved organization verifying that the individuals clalmmg drsadvantage
own ard control the company as defined by SBA regulatlons



Use of Race-Neutral Mechanisms:

>

Agencies w:ll be requlred to maximize the use of technical assistance, outreach,
and other race- neutral means to increase minority -opportunity and participation in
federal procurement, thereby decreasing reliance on race-conscious mechanisms.

Establishment of Benchmark Limitations

In order to ensure that race-conscious procurement is not used unnecessarily,

-benchmarks will be developed for each industry in which the government contracts.

Benchmarks will seek to measure the level of mmonty contractmg that would
exist absent the effects of dlscnmmanon

Benchmarks will be calculated bycombining the capacity of available minority
firms in the industry with an adjustment, where applicable, for the amount that
discrimination.has suppressed that availability. '

Application of Benchmark Limitations

Whete minority pérticipation falls below the benchmark, a price or evaluation
credit will be authorized for the evaluation of bids by SDBs and prime contractors
who commit to subcontract with SDBs.

When SDB .partiéipation exceeds the benchmark, the credit would be lowered or

«suspended When that occurs, the SBA concurrently will limit the use of the 8(a)

program in-that mdustry by restricting entry, speeding graduation, or restricting

“the number of 8(3) awards in the mdustry.

After this system is in place for two years,.a thorough review w111 be conducted,

~ and changes to the amount and methods of assistance would be considered at

that time.

Publié comment on Proposal

The Department of Justice proposal is being pubhshed in the May 23 Federal
Regnste for a 60- day pubhc comment period.
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_ ADMINISTRATION EXPANDS OPPORTUNITIES
FOR SMALL BUSINESS SERVICE CONTRACTORS

~The Clinton. Administration announced today an aggressive program .
to give 'small and small—dlsadvantaged businesses more -opportunities.
to compete for Federal contracts, partlcularly profe551ona1 and '
technical services. , : :

Small and small-disadvantaged businesses have shown they can
compete in technical and engineering services, information ‘
technology, software development, research and development, advisory
and assistance services, and other service areas. But, to reduce
lead timeés and avoid delays, the Federal Government often buys
.services under large "task order contracts" rather than individual
contracts -- limiting partlclpatlon by small and small dlsadvantaged

bu51nesses.

The Admlnlstratlon plans to launch a pllot program to cut the
legal waiting period between sollc;tlng and awarding service
contracts of up to $1 million that are set aside for small _
businesses. This effort will make these contracts more viable, thus
reducing the need for large task order contracts. Participating
agencies will be able to publish procurement opportunities on the:
Internet and use shorter deadlines for receiving offers. The
Administration also will create a handbook for agencies and small
businesses on the latest streamlining techniques for mid-sized
service contracts, such as the use of oral presentations, electronic
~ commerce, and 51mp11f1ed evaluatlon ‘techniques. The.pilot program .

will not affect serv1ces bought under the 8(a) Program ‘

The Admlnlstratlon also is maklng changes in task order‘
‘procedures to help small businesses. The Administration is asking
agencies to structure task order contracts as multiple award
~contracts that would guarantee small and small-disadvantaged _
"businesses the. opportunity to compete for work on individual task
orders. The Federal Acquisition Streamlining Act of 1994, an '
Administration "reinventing government  initiative," gave agenc1es the
authority to make multiple awards for the same or similar services -

. (from a single solicitation) to two or more contractors, and to-
Vconduct quick, 1nformal competltlons for the tasks.

]u:-r,morev-f



To improve existing small business subcontracting programs, the
Administration is asking agencies to give weight to subcontracting
plans in evaluating prime contractors for award -- and to include
performance under the plan in the contractor’s. performance record.
And it is encouraging agencies to consider, when appropriate, the
creation of subcontracting goals based on the overall value of the
procurement -- not the prOJected value of subcontractlng proposed by
the contractor‘_ ‘

These initiatives should heip ensure a "level playing field" and
enable small businesses to continue demonstratlng their competence ln‘
providing profe551onal and technical. services to the government.

* k%
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Questions and Answers
Just:ce Department Proposal to Reform ‘Affirmative Actlon
in Federal Procurement — May 22, 1996

1. What is the purpose of the Department of Justlce proposal to reform feéeral procurement?

The Justice Department proposals are de51gned to ensure that affirmative action-programs in
federal procurement comply with the standards set out by the Supreme Court in Adarand v.
Pena. They are part of the Admmxstratlon s commitment to mend" not end affirmative

" action.

2. Howis this prbposal really different from the SDB programs in effect up to now?

There are several srgmﬁcant differences. First, the proposal would tlghten certlﬁcatlon
requirements for small, disadvantaged businesses ("SDB's"). Second, agencies would be -
required to implement measures that do not rely on race to broaden the opportunities for

small, minority firms. Third; the proposal would establish a system of "benchmark

limitations” that would tie affirmative action to objective data demonstrating that minority -
owned firms have been disadvantaged in particular industries and regions of the country. The

~ proposed system would not use racial set-asides — limiting certain contracts only for minority

bidding. Instead, contracts would be open to all firms and agencies would be.able to use-
bidding and evaluation credits as part of the bidding process, a tool that was previously
authorized only at the Department of Defense and in a few other aspects of federal
procurement. -

- 3. What are; the benchmark limitations and how would they work?

The benchmark limitations will represent the level of minority participation in federal
procurement that would be expected in the absence of discrimination.” They are a measure of
the capacity of minority contractors to perform the work in a particular industry — or what it
would be, absent discrimination. Benchmark limitations will be calculated for different
industries. If in an industry, the minority participation in federal procurement matches or
exceeds the capacity of minority firms to.do the work the use of race- conscious measures
would be reduced or suspended.. :

4. What are bidding and evaluation credits, and how will they work in practice? |
Bidding and evaluation credits can work in several ways. The simplest example of a bidding

credit is when a contracting officer is authorized to award a contract to an SDB if the SDB is
qualified to perform the work and its bid is within a certain percentage of the fair market

“value of the contract. The Federal Acquisition Streamlining Act ("FASA") passed by

Congress in 1994 authorizes credits of up to 10%: Under the Justice Department proposal,
the credit will be anywhere from 0 to 10% of fair market value, depending on whether the
benchmark shows that minority contracting in an industry or region is approaching the



[ :
level that would-be "expec‘ted absent:the effects of discrimination. In a similar fashion, an
evaluation credit would be available to non- SDB prlme contractors who commlt to using SDB
.subcontractors ; « A
The proposal does not requrre agenmes to use numerical credrts based on the price of the
contract;, Agencles will have flexibility -to develop other methods for awardmg credrts to
- SDB!s and prime contractors who- use SDB subcontractors co
5. Won't the contmued use of SDB programs restrict the opportunmes for non-minority
firms? . -
No. For one, the proposal 1s mtended to open partlcrpatron in the SDB program to more
~ women and nonminorities.’ ‘Moreover, ﬁrms +that do not participate in SDB programs received
over 93 %, of the government's contracting business in FY 1995, and that will continue under
thé proposal. Under this proposal, apart from business development programs, contracts wrll
be awarded in’ competitive bidding, ‘with bidding and evaluation credits, rather than having -
contracts-set aside for bidding only by mrnonty firms. In. addmon the reforms are designed -
" to ensure that SDB awards will .not be unduly concentrated in partrcular industries and
geographic markets. The calculatrons of the benchmark llmxtatlons 'will limit the use of
race-conscious measures to circumstances. where mmonty partrcxpatron in contracting has
. been reduced by dlscrrmmatron and 1ts effects : )

6. Are the benchmark limitations ‘quotas‘?-‘

-

‘No A quota is a ﬁxed number that must. be achreved in dlsregard of the avarlabrlrty of”

‘qualrfied individuals. ‘It lacks ﬂexrbrlrty and disregards merit. The benchmark - ‘limitations are _

 precisely the opposite. - They impose limitations on the use of race-conscious measures and
will be developed through reference to qualified available mmonty firms. As minority firms
are more successful in obtammg federal contracts relrance on race-based mechamsrns w111
decrease : Y : : : :

, : y
The. benchmark lrmrtatlons provrde a means to measure success in’ provrdrng opportumtles for
“minorities, but they" do not set a minimum or a maximum level of minority, contractmg that

must be achxeved

At no time would an agency ever be requrred to award a contract to an unqualrﬂed firm
'sxmply to meet a benchmark : Sl

7. Under: the proposed reforms wrll set-amdes under the SDB program contmue‘?

No.. Agencres would only be authonzed to use price and evaluatron credrts under the SDB
program. After this system is in place for two years, a thorough review will be conducted,
and changes to the amount. and methods of assrstance would be considered at that time.

Pu
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8. What is the proposal's impact on the 8(3.) program‘? Why include 8(a) at all if the Justice
Department is defending constitutional challenges to that program’?

The 8(a) program would remain in effect. This proposa] is not des1gned to reform the 8(a)
program. Section 8(a) is a business development program that is distinct from the other SDB
programs. It is more narrowly tailored because of its more stringent requirements for
eligibility and certification, especially with respect to whether participating firms are ‘
economically disadvantaged. Furthermore, firms in the 8(a) program must develop and meet"
business development plans and they may only stay in the program for'a limited time. The
Justice Department will continue to defend the constitutionality of the program on that basis.
"To ensure that affirmative action in federal procurement is fair and consistent with the spirit
of this reform, agency use of the 8(a) program will be guided by the benchmark limitations
established under the proposal. If the level of minority contracting in an industry exceeds the
benchmark calculation, the SBA Administrator would take appropriate action to modify the-
8(a) program in that industry, through any of the following means:

'» Limiting entry of new firms into the program. in that industry for some time.

» Accelerating graduation for firms that do not need the full per:od of sheltered
competition. »

» Limiting the numbeér of 8(a) contracts awarded in particular industries or in specific
- geographic areas where contracts may be unduly concentrated.

9. Isthe proposal a retreat from current afﬁrmatnve actlon programs” Wll] it result in a.
reduction in mmomy contractmg?

The proposal 1mplements the new authonty extended. to federal agencies by FASA to promote
opportunities for SDBs, including the use of the measures such as price and evaluation credits

* for minority firms, described in the proposal. Previously, only DoD and a handful of smaller
agencies had this authority. The proposal also emphasizes that agencies should make even
more.efforts to use tools that do not explicitly rely on racial crltena in procurement decisions,
such as outreach and training for SDB contractors.

10. Does this proposal affect affirmative aétion programs for women-owned businesses?

This proposal may increase opportunities for women. The proposal would lower the standard
of proof that women-owned businesses, among others, must meet to establish that they are
socially and.economically disadvantaged, thereby potentially making it easier for them to
~qualify as SDBs. Women-owned businesses may be certified as small disadvantaged
businesses and participate in the reformed SDB program if they meet the social and economlc
' dlsadvantage criteria for ehglblhty :
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' Thrs proposal does not alter the current goal for the inclusion of women in federal
contracting, nor does it alter ‘the Department of Transportation's Drsadvantaged Business
Enterprise program, which includes women in its procurement goals. ' Neither of these -
programs uses bidding credits or sheltered competition. In addition, under Supreme Court
precedent, strict scrutiny does not apply to classifications based on gender. Adarand,
therefore, does not require the application of strict scrutiny to these programs focused on
creatmg opportumtres for women- owned busmesses r :

11. What is the next step for the proposal and when do you expect the program to be
1mplemented‘7 ' :

The next step is a 60 day comment period. We expect that the notice of this proposal will

. generate“a good number of constructive comments that will enable us to refine and improve

- the proposal. After evaluating the comments, the next step would be to reduce the proposal
to formal proposed regulations and proceed through the rulemaking procedures. ‘We hope to
have the .proposal. up and running in FY 1997. _

12 Who will be responsrble for 1mp1ementmg this proposal‘7

'Currently, the proposal contemplates that the Commerce Department will establrsh the
appropriate benchmark figures, in consultation with the General Services Admmlstratlon
‘ (GSA) and the Small Busmess Admlmstratron (SBA) '
13. Doesnt the Supreme Courts Adarand decrslon prohlbrt thrs type of afﬁrmatrve actron
program‘7 f : . : :

. No The Supreme Court expllcrtly recogmzed that the ' unfortunate realrty" of drscnmmatlon
" still ‘exists, and that government programs may, ‘and indeed should, address both"
discrimination and its "lingering effects." “What the Supreme Court did requlre is that federalp

~ programs that rely-on race in decisionmaking must satisfy the "strict’ scrutmy standard That

is, they must be narrowly tailored to further a compelling governmental interest. Remedymg
the effects. of discrimination is just such a compellmg interest, and the’ Supreme Court stated
that strict scrutmy is not meant to be "strict in theory, but fatal in:fact."

14 How does this proposal meet the Supreme Courts test that race- based measures be
. narrowly tarlored‘7 o

First, the propo'sal require's that agencies at all times use race-neutral alternatives, such as
outreach and training, to thé maximum extent possible. Only where those efforts fail to ,
adequately extend opportunities to disddvantaged firms can race-conscious efforts bé invoked.

Second, the program is flexible. Race will only be relied on when the data on procurement
. shows that minority businesses have been disadvantaged. Use of the benchmark limitations
ensures that any reliance on race is closely tied to the availability of minority firms to
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perform the work in du’estion. Moreover, any credits awarded will be adjusted to match the
“need for a remedial effort in a particular industry. R

Thlrd race wrll not be relied upon as the sole factor in SDB. procurement decisions. The use*
of credits ensures that all firms have an opportunity to. compete and that minority firms will
have to demonstrate that they are quahfied 10 perform the work.

Fourth, the duration of the program is inherently limited. The principal statutes that this
proposal implements, FASA and the Department of Defense Authorization Act, expire at the
end of the fiscal year 2000.. Moreover, as minority firms are more successful in obtaining
federal contracts, reliance on race-based mechanisms will decrease automatically. When the
effects of discrimination have been eliminated, so will the program.

Finally, the proposal will not unduly burden non-minority businesses. As a practical matter,
_the overwhelming percentage of federal procurement. money will continue to flow, as it does
now, to nonminority businesses. Furthermore, reliance on the benchmark limitations will -
ensure that race-based demsronmaklng cannot result in concentrations of minority contractmg
in particular mdustnes or regions and will thereby limit the impact on nonminorities.

15. What does_the proposal do to combat fraud?

The proposal requtres for the first time that firms present a certification from an entity
approved by SBA that.the identified socially and economically disadvantaged individuals in
fact own and control the company. In addition, the Department of Justice and SBA are
committing themselves to identifying and prosecuting to the full extent of the law mdwxduals
who mlsrepresent SDB status:

16. Do SDB programs create benefits for unquahﬁed firms?

‘No Every firm is requxred to meet all quahty and performance standards in order to be
~selected for any contract. » :

17. Are SDB progremsre'stricted to minorities?

No. Any business owned by any socially and economically disadvantaged individual may
participate in the program. The proposed reforms would make it easier for non-minority firms
to establish that they are socially and economically disadvantaged by lowering the standard of
proof from clear and convincing evidence to a preponderance of the evidence.


http:Moreover,.as

18, The proposal states that it does not affect the DOT afflrmatlve actlon programs that fund
- state and. local procurement for hlghways and airport construction. -Aren't those programs

subject to Adarand as well‘7 Wlll the admlnlstratlon be proposmg separate changes to those
programs‘7 : R o :

These programs are be1ng evaluated ‘as are all federal programs by the Department of Just1ce ,
as.a part of 1ts post- Adarand review. Any necessary changes wrll be made by the agencres
19. -We haveV-had 'afflrmatlve actlon in ‘federal procurement for_two decades. Why do westrll
- need minority business programs? Do they really serve.a "compelling interest?" =
In the 1970's, ‘minority-owned firms received only 1% of the federal contracting dollar. With
affirmative action programs, minority businesses have been able to make some progress in
breakmg into a govemment procurement system that had-effectively locked them out before.
‘The evidence today.demonstrates, however, that discriminatory practices continue to. -

o create'additional hurdles for | minority firms. competing for government-contracts. . The

evrdence of discrimination paints a compellmg picture for remedial action in govemment
procurement a need that was reafflrmed by Congress in 1994 when it enacted FASA -

~» The typlcal white- owned busmess receives three times as many - loan dollars as the:
typical black-owned business with the same amount of equity capital. In constructron
white-owned: firms recelve fifty: t1mes as many-loan dollars as black owned firms with,
1dentlcal equ1ty : :

> Once formed the exclusron of mmor1ty firms from "old boy" busmess networks
deprives them of critical mformatlon about potentlal contracts and places them at a
competltlve drsadvantage ‘ : -

> leflcultres in obtammg bondmg also handlcaps mmorlty firms who want to partrclpate "
.in"government procurement. One Louisidna study found that. mmor1ty firms were. =
nearly twice as likely to be rejected for’ bondmg, three times more likely to-be rejected
for bonding for over $1 million, and on average were charged higher rates for the
same bondmg polrcres than whrte frrms with the same experrence level h

- 20. What impact -will these proposals have on- leglslatlon now pendmg in Congress that
ellmmates all federal afflrmatlve actron‘7 : . ,

The Justice Department reforms do not expllcltly address the Dole Canady leglslatlon

. However, these reforms are a serious- and thoughtful effort to addréss affirmative action in
- procurement and to meet the President's commitment to* "tend. it, not end it."  This proposal
demonstrates that programs can be fashioned. which meet the Supreme Courts standards and.
address the contmumg need to eliminate the effects of discrimination against mmor1ty -owned
 firms, without eliminating affirmative action entlrely That is what the Dole- Canady blll
“would do, and that is unacceptable o : :




Talking Pomts
Department of Justice Proposal to Reform -
Afﬁrmatwe Action in Federal Procurement —_— May 23, 1996

‘The Department of Justlce today released a proposal yesterday that is published in
today's Federal Register for the reform of affirmative actlon in federal procurement
and asked for publnc ‘comment on the proposal

The proposal is demgned to ensure that such measures comply with strict Judxmal
scrutiny as required by the Supreme Court in the case of Adarand Constructors,

. Inc. v. Pena, and are- consnstent thh the Pre51dents dlrectlve last year to mend
affirmative actlon : :

v The proposal would permxt agencxes to use some tools (evaluatxon and pnce credxts)
to assist dxsadvantaged business, but would limit the use of such tools. The proposal
also requires agencies to implement measures that do not rely on race to broaden the’
opportumtles for. small mmorlty firms. -

The Justxce Department proposal will combat fraud and abuse by tlghtenmg ehglblhty .
emphasize the use-of race-neutral measures, preserve race-conscious measures where

-, necessary to remedy identified effects of discrimination, but ensure that their effect

- and duration is tied to the extent and persistence of the. 'discrimination, and preserve
competmon Spemﬁcs mclude ‘ ' ~ :

» Lmnts on the use of race-conscious measures: The govemment would assess
levels of minority participation in the affected industries to determine whether
or not assistance is necessary to overcome the.effects of discrimination. If it is
necessary, and if race-neutral means are not sufficient, a system of credits for
certified and eligible SDBs would be used. The amount of assistance would be
tied to the extent of the effects of discrimination that SDBs have suffered in
‘particular industries and will be sensitive to conditions in each market.

»  Certification & eligibility: The standard of evidence by which non-minority
" . applicants may establish-that they too are socially and economically
- disadvantaged would be lowered to open SDB participation to a wider pool of '
. businesses. For the first time, md1v1duals will be required to present
" cettification that they own and control a business. The SBA and the DOJ,
working together, will crack down on individuals who misrepresent their
disadvantages status or their owner'ship and control of a business.
Co Limits on methods: This proposal uses bidding and evaluatlon credlts
designed to gwe some assistance to SDBs, but to retain the essential element
of competition in the procurement process.. SDB set-asides are not used:
After this system is in place for two years, a thorough review will be
conducted, and changes to the’ amount and methods of assmtance would be
‘considered at that time.



=
The 8(a) hrogfam would remain in effect, 'Hovgever, agency use of 8(a) would be
guided by the benchmark limitations established under the proposal. *

These procurement reforms represent real and substantial change. As small
disadvantaged businesses are more successful in obtaining federal contracts, reliance
on race-based mechanisms will decrease :automatically.

As required by the Supreme Court in Adarand, the Department of Justice has

concluded that the government has ‘a compelling interest in using race-corscious

tools in federal procurement. That interest is evidenced by the very real ongoing

" 1mpact of discrimination on the ability of minorities to part1c:1pate m government
ontractmg ‘Among the specxﬁc ﬂndmgs

> Recent studies show that, due to discriminatory barriers to entry into business,
‘ minorities are signiﬁcantly l’ess likely than .whites to form their own business.

> Dlscnmmatxon in the workplace dxmmlshes the opportumtxes for mmormes to
' vgam the necessary expenence to start busmess ventures

> ’ stcnmmation by lenders and‘by bondinglcompanies create additional hurdles
for minority firms competing for government contracts.’

“» " The exclusion of mincrity owned firms from "old boy" business networks -
deprives them of critical information about potential contracts and places them
at a competmve dlsadvantage
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ﬁEMORﬁNDUM)FOR AGENCY SENIOR PROCUREMENT EXECUTIVES

. AND THE DEPUTY UNDER SECRETARY OF. DEFENSE
.. (ACQUISITION REFORM) o
: .DIRECTORS OF SMALL AND DISADVANTAGED BUSINESS

' UTILIZATION , . . .
FROM: \epn,*‘steven Kelman
T ; . Admlnlstratore> ‘\\
. SUBJECT: = .. oExpandzng Opportunltles for Small Bu51ness Servxce :
e o Contractors , S : :

i L.
. N

I want to enlist -your support‘for an aggre5519e program to

jexpand opportunities for small businesses in the procurement of‘
. services, particularly profe551onal and technical services, .
~awarded both as individual prime and task order type contracts.
Small and small dlsadvantaged businesses (SB/SDB'S) have. ’

demonstrated their: ablllty to be competitive in areas such ‘as -
technical -and engineering services, information technology

" services, software development -research and development and

advisory and assistance services. These services are frequently
bought under large task order contracts ‘which often are too large
for effective’ SB/SDB part1c1patlon. I believe the strategies
listed below will serve to "level the playlng field" and provide
small ‘businesses with the opportunltles to demonstrate thelr
competence in these and other servxces areas. L

* B

FOR TASK ORDER CONTRACTING: . ' =~ . =

There needs to be -enhanced communications between  the
Procurement Executive and the Director of the Office of Small and
Disadvantaged Business Utilization (OSDBU) regardlng the plannlng
for large task order contracts.- Such planning will encourage ‘
discussions on issues regardlng participation by. SB/SDB's early
in the acquisition planning process. Matters -such as
identification of segments of work for which SB/SDB's can quallfy

-and perform, involvement of 8(a) firms, and the encouragement of
- small business participation in the overall competltlon can be
' resolved. . We understand that there has been increasing interest

among some SB/SDB's.in small business teaming arrangements.to bid
on contracts. Discussions between Procurement Executives and
OSDBU's could well consider: steps agenc1es could take to

";fac111tate such- teamlng.
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FASA authorlzes agen01es to make multlple awards for the

. . same or' s1m11ar servlces (from a sxngle sollc1tation) to two. ‘or
' -more’ contractors. .~To enhance. SB/SDB part1c1patlon, sollc1tatlons

" solicitation in such a manner.' For -three: categorles of’

‘may ‘be structured. 1n such- a' manner that 'will. guarantee that those
firms will have’ an opportunity to:win. prime contracts, which then
. will allow:- SB/SDB s to-compete for individual task orders under -

Athe contracts.; The Department "of . Transportatlon (DOT), under: 1ts R
Information- Technology ‘Omnibus Procurement AITOP), structured 1tsl RS

' 1nformatlon technology services, DOT recently awarded 20
. information technology services prime- -contracts. " DOT d1v1ded up
' its requirement into three parts.: -and then guaranteed the’ award of .-
. at least three ‘prime contracts . for each part -- at least one o
““full and ‘open”- award, at least one- competltlve small business'- o
“seta51de, and at least one competltlve 8(a)- seta51de._ .Ten of . thek‘{‘ -
prime contracts awarded under ITOP were. to small and small '
) dlsadvantaged bu51nesses., Award of the prime‘contracts.to
?SBjSDB's guarantees that 'such’ businesses-will be ablé to be ,
.considered for 1nd1v1dual task orders under the procedures newly'ﬁuﬁ

”',establlshed in FAR'Part: 16. 5. Another "approach agencies may" w1sh’u

t ,ﬁlncrea51ng SB/SDB part1c1patlon in- those contracts, espec1ally at

‘?fpunder earller ‘plans, as an evaluation factor .in the- ‘overall

to consider ‘is: restructurlng very large task-order contracts. -into
. a’‘number. of medlum-51zed contracts for whlch SB/SDB's are able tol

. compete.; - e I A S

e I ask that each agency examlne your major task order N
‘lcontracts for, profe551onal or technlcal.serv1ces up for o : '
”competltlon or re-competltlon durlng ‘the next ‘two: years and -,

' submit to: me by septembgr_l ‘information about,plans you have for»‘

; . N
. L v
. . - . B

. the prlme 1evel at the tlme of competltlon or re~compet1tlon._

o

. ‘ Several agencles have demonstrated success 1n 1mprov1ng ,
“subcontractlng opportunltles for:SB/SDB's by. ‘assigning weight to
“the quality of the: subcontractlng plan, or for past performance

,\competltlon for 'the contract..: It should be made clear:to . '
;rsuccessful offerors that their: subcontractlng plans w1ll be«é»f
: aggressxvely monitored and that their performance’ in this area
. may be’ reflected in their" record of past. performance for . .
';1cons1deratlon in future awards. “‘Consideration should ‘also be.
;glven to establlshlng subcontractlng .goals based on-the overall
““value’ of-the procurement rather than’ ‘the pr03ected value of: the
_jsubcontractlng proposed by the -contractor. ‘(Note: "In some’ . .-
./ cases, this may not be - a realistic" approach.- The dollar value of
. thecontract may. ‘have “no effect ‘on the potentlal for R
?isubcontractlng Yoo e AR N '::?fi"“

- ¥ . R : Tyt . . L »’x
¥ ¥ N $ P . ,
. PR N - »
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FOR PRIME CONTRACTING; " ) ;3‘ o .
A. ° Pilot Program for Prime Contracts Se:asidg for Small.
Provisions of the Small Business Act and the Office‘of

Federal Procurement Policy Act authorize the waiver of the notice
and wait requirements for proposed procurements after

‘coordination with the Administrator of the Small Business

Administration (SBA) and the Administrator for Federal
Procurement Pollcy (OFPP). OFPP is working with SBA to establlsh
a pilot program in which competitive procurements for services of
$1 million or less, setaside for small businesses, would be
conducted using shortened provisions for notice and wait to
prospective contractors. The purpose of the test would be to see
whether such shortened notice and wait periods encouraged
agencies to award a larger proportion of their total service
requirements as prime contracts in the under-$1 million range.
The test would go on for several years, and OFPP would track

results using FPDS data. This is designed as a limited test,

involving a small numbér of organizations within agencies and
Department of Defense components. Interested organizations

-should volunteer by July 10.

B. Handbook on Streamlined Procedures for Acguisition of
: : Small Busi -

The National Aeronautics and Space Administration (NASA) is
achlev1ng excellent participation by small businesses in its *‘Mid
Range procurement test program. Under the “Mid Range test, NASA
is using streamlined negotiating techniques to negotiate
contracts for up to $1 million, with a $5 million limit for the
life of the contract. We would like to form a working group of
OFPP, OSDBU and agency representatlves to develop a handbook that
will provide guidance for agencies on the latest techniques for
streamlined competitions for mid~size service contract’
procurements. The handbook will cover topics such as oral
presentations, electronic commerce, and the simplified evaluation

»techniques pioneered by NASA in their mid-range program. Again,

the idea is to encourage agencies to award more professional and
technical services contracts as individual prime contracts by
making it easier for them to do so.

C.  FTE Relief
OMB is willing to cansider‘providing agencies with more

procurement FTEs if it can be demonstrated that these additional
resources are needed to implement improvements in the evaluatlon,

‘award, and administration of service contracts at the prime

level, if this would result in savings in program dollars that
outwelgh the cost of the addltlonal FTEs.



‘ My staff point of contact for these initiatives is Linda
Williams at 202-395-3302. -Her address is New Executive Office
"Building, Room 9013, Washington, DC 20503. Please .address any

questlons, as well as responses to my requests for 1nformatlon on

pcomlng task order contracts and for volunteers for the pllot
program, to her.: ] , :
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DEPARTMENT OF JUSTICE

Proposed Reforms to Affirmative
Action In Federal Procurement

AGENCY: Department of Justice.

"~ ACTION: Public notice and invitation for

reactlons and views,

SUMMARY: The proposal set forth herein
to reform affirmative action in federal
procurement has been designed to
ensure compliance with the
constitutional standards established by
the Supreime Court in Adarand
Constructors, Inc. v. Pefna, 115 S. Ct.
2097 (1995). The proposed structure,
which has been developed by the Justice
Department, will form a model for
amending the affirmative action
provisions of the Federal Acquisition
Regulation and the Defense Federal
Acquisition Regulation Supplement.
DATES: Comment Date: Reactions and
views on the proposed model must be
submitted in writing to the address
below by July 22, 1996,

ADDRESSES: Interested parties should
submit written comments to Mark .
Gross, Office of the Assistant Attorney.
General for Civil Rights, P.O. Box 65808,

- Washington, D.C. 20035-5808, telefax

(202) 307-2839.- . :
FOR FURTHER INFORMATION CONTACT:
Mark Gross, Office of the Assistant
Attorney General for Civil Rights, P.O. .
Box 65808, Washington, D.C. 20035
5808, telefax (202} 307-2839. .

Introduction

In Adarand, the Supreme Court
extended strict judicial scrutiny to
federal affirmative action programs that
use racial or ethnic criteria as a basis for
decisionmaking. In procurement, this
means that any use of race in the
declsion to award a contract is subject
to strict scrutiny. Under strict scrutiny,
any federal programs that make race a
basis for contract decisionmaking must
be narrowly tailored to serve a
compelling government interest,

Through its initial authorization of
the use of section 8(a) of the Small
Business Act to expand opportunities
for minority-owned firms and through
reenactments of this and other programs

* designed to assist such businesses,

Congress has repeatedly made the
Jjudgment that race-conscious federal
procurement programs are needed to
remedy the effects of discrimination that
have raised artificial barriers to the

‘formation, development and utilization -
-of businesses owned by minorities and

. other socially disadvantaged

individuals. In repeated legislative
enactments, Congress has, among other
measures, established goals and granted

authorlty to promote the participation of
Small Disadvantaged Businesses (SDBs)
in procurement for the Department of

- Defense, NASA and the Coast Cuard. It

also enacted the Surface Transportation
Assistance Act of 1982, the Surface
Transportation and Uniform Relocation
Assistance Act of 1987 and the
Intermodal Surface Transportation
Efficiency Act of 1991, each of which
successively authorized a goal for
participation by Disadvantaged Business
Enterprises. Congress also included
similar provislons In the Alrport and
Alrway Improvement Act of 1982 with

-respect to procurement regarding alrport

development and concesslons. Under

. Sectlon 15(g) of the Small Business Act,

15 U.S.C. 644(g), Congress has
established goals for SDB participation
in agency procurement. Finally, in 1994,
Congress enacted the Federal -
Acquisition Streamlining Act (FASA),
which extended generally to federal
agencles authority to conduct various
race-consclous procurement actlvities.
The purpose of this measure was to

" facilitate the achlevement of goals for
. SDB participation established for

agencies pursuant to Section 15(g) of the
Small Business Act.

Based upon these congressional
acttons, the legislative history
supporting them, and the evidence
available to Congress, this congressional
Judgment is credible and _
constitutionally defensible. Indeed, the

" survey of currently available evidence

conducted by the Justice Department
since the Adarand decision, including
the review of numerous specific studles
of discrimination conducted by state
and local governments throughout the
nation, leads to the conclusion that, in
the absence of affirmative remedial
efforts, federal contracting would
unquestionably refiect the continuing
impact of discrimination that has
persisted over an extenided period. For
purposes of these proposed reforms, .
therefore, the justice Department takes
as a constitutionally justified premise
that alfirmative action in federal
procurement is necessary, and that the
federal government has a compelling
interest to act on that basis in the award

. of federal contracts.} :

Subject to certain statutory limitations
(that are discussed below), Congress has
largely left to the executive agencies the
determination of how to achieve the
remedial goals that it has established.
The Court in Adarand made clear that,
even when there is a constitutionally

' Set forth as an appendix to this notice Is a
preliminary survey of evidence establishing the
compelling interest for affirmative action in federal
procurement,

sustalnable compelling interest
supporting the use of race in
decistonmaking, any such programs
must be narrowly tallored to meet that

" Interest. We have focused, therefore, on

ensuring that the means of serving the -
congressionally mandated interest in
this area are narrowly tailored to meet
that ohjective. This task must be taken
very serlously. Adarand made clear that
Congress has the authority to use race-
consclous decisionmaking to remedy
the effects of past and present
discrimination but emphasized that
such decisionmaking must be done
carefully. This Administration is
committed to ensuring that
discriminatory barriers to the
opportunity of minority-owned firms
are eliminated and the maximum ,
opportunities possible under the law are

-maintained. Our focus, therefore, has

been on-creating a structure for race-
consclous procurement that will meet
the congressionally determined

. objective in a manner that will survive
- constitutional scrutiny.

In glving content to the narrow’
tailoring prong of strict scrutiny, courts
have identified six principal factors: (1)
Whether the government considered
race neutral alternatives and determined
that they would prove insufficient
before resorting to race-conscious - ‘
actlon; (2) the scope of the program and
whether it is flexible; (3) whether race
is relied upon as the sole factor In
eligibility, or whether it is used as one
factor in the eligibility determination;
{4) whether any numerical target is
reasonably related to the number of
qualified minorities in the applicabie
pool; (5) whether the duration of the
program is limited and whether it is
subject to periodic review; and (6) the
extent of the burden lmposed on
nonbeneficiaries of the program. Not all
of these factors dre relevant in every
circumstance and courts generally
consider a strong showlng with respect
to most of the factors to be sufficient.
This proposal, however, responds fo all
six factors. )

The Department of Defense (DoD),
which conducts a substantial majority of
the federal government's procurement,
was the focus of initial post-Adarand
compliance actions by the federal
government. In particular, DoD, acting
pursuant to authority granted by 10
U.S.C. §2323,2 had developed through

2 Section 2323 establishes a ftve percent goal for

- DaD contracting with small disadvantaged

businesses ("SDBs"} and authorizes DoD to “enter
Into contracts using less than full and open
competitive procedures * * * and partial set astdes
for [SDBs].” Section 2323 states that the cost of
using such measures may not exceed fair market
price by more than ten percent. It authorizes the
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K regulation a practice known as the ‘rule

of two.” Pursuant to the rule of two, -
whenever a contract officer could
identify two or-more SDBs that were

. qualified to bid on a project at.a price .
- within 1096 of fair market price, the -

officer was required to set the contract
aside for bidding exclusively by SDBs. -
Under section.2323, firms owned by .

*"individuals from designated racial

minority groups are presumed to be

SDBs.? Others may enter the program by

establishing that they are socially and
economically disadvantaged. After
consultation with the Department of
Justice, DoD suspended use of the rule

. of two in October 1995.

Congress in 1994 extended the :
affirmative action authority granted DoD
by section 2323 to all agencies of the -
federal government through enactment

of the Federal Acquisition Stream]ining B

Act(FASA), Public Law No. 103-355,

‘sec. 7102, 108 Stat. 3243, 15 US.C. 644* g
note. Because of Adarand and the effort

to review federal affirmative action
programs in light of that decision,
regulations to implement the affirmative
action authority granted by FASA have
been delayed. See 60 Fed. Reg: 448258,
48259 (Sept. 18, 1995). This proposal

provides the basis for those regulations.

The proposed structure will

- necessarily affect a wide range of

measures that promote minority .

participation in governiment contracting-

through race-consclous means. Taking
DoD as an éxample, approximately one-.
sixth of contracting with minority-
owned firms in 1994 resulted from use
of the rule of two. The. majority of
dollars to minority firms was awarded -
by DoD through other means: direct
competitive awards, the Small Business
Administration’s (SBA) section 8(a)~
program, subcontracting pursuant to

Secretary of Defense to adjust the applicable -
percentage “for any Industry category if available .
information clearly indicates that nondlsadvanlaged

*, small business concerns In such industry category -

are generally being deriled a reasonable opportunity
to compete for contracts because of the use of that -
percentage in the appucallon of this paragraph.”

3 10 U.S.C. 2323 incorporates by explicit
reference the language of section 8(d} of the Small
Bustness Act, which states that members of
designated raclal or ethnic groups are presumed to
be soclally.and economically disadvantaged.
Participants inthe.8(a) program are also prmmed
to be SDBs.

* 4 FASA states that in ordér to achleve goals for

SDB participation in procurement negotiated with’ ¢

the Small Business Administration, an “agency may

.. enter into contracts using—(A) less than full and .

open competition by restricting the competition for

such awards to small business concerns owned and

controlled by soclally and’ economlcally
disadvantaged individuals described In subsection
(d)(3){C) of section 8 of the Small Business Act (15

US.C. 637); and (8) a price evaluation preference - .
not In excess of 10 percenl when evaluating an affer_

received l’mm such a smail business concern as the

result of an unrestricted salicnauon

section 8(d) of the Small Business Act
and a price credit applied pursuant to
section 2323. With the exception of .

- direct competitive awards (which do not
- take race into account), activities

putsuant to all of these methods will be

 affected b ;{ the proposed reforms.’

The 8{a} program merlts special
mention at the outset. This program

" servesa'purpose that is distinct from

that served by general SDB programs.
The 8(a) program is designed to assist

“'the development of businesses owned .
" by socially and economically

disadvantaged individuals, To this end,

~ the program is targeted toward concerns
.that are more disadvarntaged
" economically-than other SDBs (e.g. the -

standard for-economic disadvantage for -
entry into 8(a) is an owner’s net worth

. of $250,000 compared to $750,000 for -
~'SDB programs). Participants in the

program are required to establish
business development plans and are
eligible for technical, financial, and -

- practical assistance, and may compete . -

in a sheltered market for a limited time
before graduating from the program.
Each of these aspects of the program is.
designed to assist the business in

" developing the technical and practical

experience necessary to become viable

" without assistance. By contrast, the

general SDB program is a procuremerit
program, designed to assist the '
government in finding firms capable of

* providing needed services, while, at the

- same time; helping to address the -

. traditional exclusion of minority-owned
firms from contracting opportunities. -
The operation of the 8(3) program will -

‘become subject to the overall limitations’

~+ in the measures described below. In
.addition, the SBA is working to

strengthen safeguards against fraud and
to ensure that the 8(a) program serves its

* purpose of assisting the development of

businesses owried by individuals who
are socially and economlcally
disadvantaged. - - .- ERE
Because the proposed reforrm are .
broad and cover a number of different
subjects related to affirmative action in
federal procurement, the Justice -
Department is seeking comments on-
each of the aspects of the proposal.

. Comments will be taken into account in

$ This proposal addresses only affirmative action
in the federal government's own direct .
procurement. It does not address affirmative action
in procurement and contracting that is undertaken
by states and localitles pursuant to, programs ln
which such.entities receive funds from federal’

" ‘agencles (e.g., the Disadvantaged Business

Enterprise program that the Department of
Transportation administers pursuant to the -

“Intermodal Surface Transportation EMcléncy Act of

1991, Pub.'L. No. 102-240, section 1003(b), 105

. Stat. 1919-1922,'and the Airport and Airway

!mprovement Act of 1982, 49 US.C. 47101 et seq.).

the formulation of revised procurement -

-reguiations
' Overvlew of Structure

-The SDB reform outlined herein
invoives five major topics: (1) .
Certification and eligibility; (2) -
benchmark limitations; (3) mechanisms

Jor increasing minority opportunity; (4)
the interaction of benchmark limitations .
".and mechanisms; and (5) outreach and -

technical assistance. The proposed
structure incorporates these elements

* into a system that furthers the
- President’s commitment to ensuring

equal opportunity in contracting,
responds to the courts’ narrow talloring

© requirements, and is falthful to statutory -

authority.

T

I Eligibility and Certification

‘At present, while a concern must have
its eligibility certified by the SBA to

_participate in the 8(a) program, there is

no similar certification requirement for
participation in SDB programs. Under

. current practice, firms simply check a

box to identify themselves as SDB’s
when bidding for federal contracts or
8(d) subcontracts. Reform of this.
certification process Is needed to assure
that programs meet constitutional and
statutory objectives. While the basic
elements of ellgibility under these
programs are statutorily determined, '
agencies have discretion to impose
significant additional controls and to
establish mechanisms to.assure that the
statutory criteria are in fact met.

* The SBA will continue as the sole

- agency with authority to certify firms for’

the 8(a) program. The followlrg

- discussion, therefore, concerns only

certification of SDB's that are not
participams in the B(a) program.

Each bid that an SDB submits to an
agency. or to a prime contractor seeking
to fulfill 8(d) subcontracting obligations,
will have to be accompanied by a form
certifying that the concern qualifiesasa

* small disadvantaged business under

eligibility standards that will be
published by the SBA. The standards
and certification form will allow 8(a)

! participants to qualify automatically for

SDB programs. Others will be required
to establish their eligibility by
submitting required statements and
documentation. . . )
When a concern has heen certiﬁed by
an agency as eligible for SDB programs,
its name will be entered into a central
on-line register to be'maintained by
SBA. That certification will be valid for
a period of up to three years during
which time registered firms will have
only to complete a portion of the form’
confirming the continued validity of
that-certification'to participate in SDB
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programs at any agency. A full

application will have to be submitted to

an agency every three years to maintain
eligibility.

A. Social and Economic DLsadvantage

Members of designated minority
groups seeking to participate in SDB
and 8(d) programs will continue to fall
within the statutorily mandated
presumption of social and economic
disadvantage,® This presumption is
rebuttable as to both forms of
disadvantage. The form will ask the
applicant to identify the group

identification triggering a presumption .

of soclal and economic disadvantage.” -
In addition, the form will enumerate the
objective criteria constituting economic

disadvantage according to SBA

standards and advise the applicant that

the presumption of such disadvantage is
rebuttable and any challenge to the
individual’s SDB status will be resolved
on the basis of these criteria. Challenges
would be processed through existing -
SBA chalienge mechanisms, -
Individuals who do not fall within the
statutory presumption will be required
to establish soclal and economic
disadvantage by answering a series of
questions demonstrating such
disadvantage. Questions regarding
social disadvantage will be included in
the standard certification form. Pursuant
to current practice, individuals who do
not fall within a presumption must
prove thelr social disadvantage by clear

" and convincing evidence. That standard -

will be changed to permit proof by a
preponderance of the evidence. .

The SBA currently has criteria for
evaluating soclal disadvantage. SBA
will conduct training seminars designed
to Instruct personnel from other
agencies on the procedures for making
eligibility determinations. Individuals
who do not fall within the statutory

_ presumption will also be required to
demonstrate that they are economically
disadvantaged according to the criterja
established by SBA.

Agencies will have discrétion to -
decide which official within the agency
will have authority to determine
whether “'non-presumed” individuals

s Both FASA and 10 U.S.C. 2323 incorporate by .
explicit reference the definition of soclat and
economic disadvantage contained In section 8(d) of
the Small Business Act. Pursuant to section 8(d),
members of designated groups are presumed to be
bath soclally and economically disadvantaged;
those presumptions are rebuttable. By contrast, for -
the 8(a) program, members of identified groups are
rebuttably presumed to be soclally disadvantaged,
but must establish that they are economically
disadvantaged.

7 Memibers of minority groups-de not have to
participate tn the SDB program In order tobid on -
federal contracts.

are soclally and econormically
disadvantaged.? In most instances, the
contracting officer should not have final

.- authority to make the determination; the

procedure must, however, facilitate

' quick declsions so that the procurement

process will not be delayed and »
applicants will have a fair opportunity
to compete. An agency may wish to
assign this responsibility to its Office of

-Small and Disadvantaged Business -

Utllization, The SBA will answer
Inquiries regarding eligibility
determinations and the procuring
agency will retaln the ability to refer
applications to the SBA for final
eligibility determinations through the
protest procedures now in place. In the
alternative, an agency may enter into an
agreement with SBA to have SBA make
all determinations, including the initial
determination of eligibility.”

'B. Ownership and Control -

In addition to submitting the form

- described above, every applicant will be’

required to submit with each bid a

certification that the business is owned

and controlled by the designated
socially and economically :
disadvantaged individuals as those
terms are defined by the SBA's
standards for ownership and control at
13 C.F.R. 124.103 and 124.104.° Such a
certification must come from an SBA
approved organization, a list of which
will be maintained by the SBA. In order
to be approved by the SBA to certify
ownership and control, (1) the entity
must certify ownership and coritrol
according to the standards established
by the SBA for the 8(a) program (13
C.F.R. 124.103 and 124.104); (2) the
entity’s certifications must have'been

-accepted by a state or local government

or-a major private contractor; and (3) the
entity must not have been disqualified
by any government authority from
making certifications within the past

_five years. Such entities may Include
- private organizations, the SBA (l.e.

through the 8(a) programy}, entities that
provide certifications for participation

-in the Department of Transportation's .

disadvantaged business enterprise

® The form that such individuals are to complete
will ask whether they previously have applied for
SDB cenrtification and been rejected or accepted, A
rejected flrm will not be permitted to re-apply for
certification for one year after rejection, unless ll
can show changed circumstances.

# The standard certification form will
accommodate one eligibllity criterion peculiar to

" the DoD's SDB program under 10 U.S.C. 2323—that
- the majority of earnings must directly accrue to the

soclally and economically disadvantaged
tndividuals that own and control the concern. The
standard certification form will accommeodaté this
criterion by including a DoD-specific section
requiring the concern to attest that the majority of
the flrm’s earnings do flow In this manner,

(“DBE") program, or states or localities,
so long as the certification addresses the'
standards for ownership and control
promulgated by the SBA.

This procedure is intended to take .
advantage of the extensive network of

. certifying entities already in existence.

At present, firms may have to obtain

' several different certifications as they

pursue a mix of private and public
contracts. While it is clear that a control
mechanism is needed to protect against
fraud, it makes little sense to create a
new federai bureaucracy to perform
work that is already being done and to
erect another hurdle that an SDB must
clear before quallfying for a federal
contract. The limited resources of the
federal government and of SDBs make
creation of such a bureaucracy
counterproductive.

To pelice the quality of certificatlons.
SBA will conduct periodic audits of '

" certifying organizations. Any entity may

submit information to the SBA In an
effort to persuade the agency to initiate

‘such an audit.

As a means of ensuring that the
identified soclally and economically
disadvantaged individuals retain -
ownership and control of a firm, a
certification of ownership and contro!
will be valid for a maximum of three

- years from the date it was issued.

Certified firms will be required to
recertify their eligibility by submitting a
full application, including an updated
certification of ownership and control,
every three years.

C. Challenges

Where an SDB is the apparent
successful offeror on a contract, the
name of that firm and of the entity that
certified its ownership and control will
be a matter of public record. SBA |
regulations currently allow.any concern
that submitted an offer to protest the
eligibility of an SDB that receives a
contract through an SDB program. The
procuring agency or SBA may also
protest the eligibility of an SDB.
Individuals or organizations that did not
submit a bid for the contract in question
may submit Information to the
procuring agency in an effort to
convince the agency to initiate a

. protest.'® The SBA's Division of

Program Certification and Eligibility
will process any protest that contains

1 The protests contemplated In the discussion

~ here relate only to certification and eligibility. The

discussion daes not relate Lo protests to other
features of the proposed reforms that might be
raised through exlisting bid protest procedures or
through actions under the Administrative
Procedure Act.
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“specific factual allegations that the
concern is not eligible for the program. :

Grounds for an eligibility protest may
include, but are not limited to, evidence .
that:

« The owners of the firmare notin
fact socially or economlcally ‘
disadvantaged; -

¢ The firm is not owned and

" controlled by the individuals who meet |

the definition of social and economlc .
disadvantage; -

¢ The dlsadvantaged firm has acted, -
or is acting, as a front company by
failing to complete required percentages
-of the work contracted to the concern.!!

Upon receiving a protést supported by
specific factual information, the SBA -
will make an eligibility determination
by examining documentation from the
SDB including, for example, personal.
and business financial statements,
business records, ownership
" certifications, and other information
deemed'necessary to permita

determination as to the eligibility of the

firm. Current regulations require the
SBA: to make a détermination o
concerning the eligibility of the firm
‘'within 15 days of the filing of the
-challenge or notify the contracting
officer of any delay.

D. Enforcement

Fmally. there must-be a concerted o
effort to enforce the law against '
individuals who present fraudulent '
information to the government. The
existence of a meaningful threat of .
prosecution for falsely clalming SDB
status, or for fraudulently using an SDB -
as a front in.order to obtain contracts, .
will do much o ensure that the program
" benefits those for whom 1t is designed.
To this'end, there will be an enhanced
effort by SBA and the Department of -
Justice to identify and pursue
individuals fraudulently
misrepresenting information in order to
obtain contracts through an SDB -
program. Any individual may forward
. specific factual information suggesting ’

such a misrepresentation to the :
- procuring agency contracting ofﬁcer or

the agency's inspector general. - ‘
Similarly, the Inspector General of SBA
will réfer evidence of mlsrepresentatiqn
that emerges through the challenge
_procedure or otherwise to the
Departmenl of Justice. ln its

' The basls for such a challenge would be 48
C.F.R. 19,508, which requires completion of a
mintmum percentage of contract activities by the
* firm awarded a contract through a ‘smalf business
set aside or the 8(a) program. A clause must be

inserted In such contracts that limits the amount of

work that can be subcontracted. 48 C.F.R, 52.219-
14: These requirements will be expanded to \nclude
contracts awarded through the reformetf SDB
program as well. :

enforcement, the Department of Justice -
"will ensure that It pursues to the extent: .

permitted by law all of the parties . .
responsible for fraudulent or sham

transactions. -
Penaltles for misrepresentations in

" this area were increased.by the Business

Opportunity Development and Reform
Act of 1988 and include:
{1} A fine of up to $500,000,
lm risonment of up to 10 years, or both;
() 2) Suspension and debarment from
_ Federal contracting (48 C. F.R. pt. 9.4}
. (3) Ineligibillty to-participate in any .

. program or activity conducted under the
* authority of-the Small Business Act or

the Small Business Investment.Act of
1958 for a period of up to three years;

- and’

4 Admlnlstrative remedies

--prescribed by the Program Fraud Civil
. Remedies Act of 1986 (B1US.C. 3801—
. 3812).

Knowing and willful fraudulent
statements or representations may . .
subject an individual to criminal

" penalties, including imprisonment for’

up to five years, pursuant to 18 US.C.
1001. 1n addition, knowing -
misrepresentations to obtain payment

from the federal government may violate

the False Claims Act, 31 U.S.C.. 3729,

" and subject the claimant to civil

penalties and treble damages.

- IL Benchmarkl.imirs o T

* Although Congress has made, the

Jjudgment that affirmative race-

consclous measures are needed In

. federal contracting, the use of race must -
-be narrowly tailored. The federal

government operates under a general
statutory mandate to achleve the
“maximum practical opportunity” for

-SDB participation and that overall
. .mandate is translated into specific

agency-by-agency goals. Some specific -
programs operate under statutorily
prescribed goals.1? To the extent that
race-conscious measures (going beyond

-outreach and technical assistance) are

utilized to obtain these objectives,
Iimitations must be established to
comply with narrow tallormg
uirements.
o this end, the proposal relies on.

. development of a set of specific’

guidelines to limit, where appropriate

" the use of racé-conscious measures in -
- specific areas of federal procurement.

The limits, or “benchmarks”, will be set
for each iridustry for the entire

g'overnmem. The Departmen't of

115ee, 4., 10 U, SC 2323 (5% goal for DoD -
contracting with SDBs); Intermodal Surface
Transportation Efficiency Act of 1991, Pub. L. No.
102-240, 105 Stat. 1914 {10% goal for highway
constmcnon projects carried out directly by the \
Department of Transportation).

Commerce, in consultation with the

- General Services Administration (GSA)
‘and SBA, will establish appropriate -
" benchmark limitation figures for each

industry and report them to the Office

- of Federal Procurement Policy (OFPP),

which wiil publish and disseminate the

.final benchmark figures. Each industry

benchmark limitation will represent the
level of minority contracting that one
would reasonably.expect to find in a

+ ‘market absent discrimination or its
" ~effects. Benchmark limitations will

provide the basis for comparison with

actual minority participation in

procurement in that industry (and,
where appropriate, in a reﬁlon)

In establishing the benc
limitations, the first step is to define
whether industries operate according to -
regional or national markets. In general,

- industries will be defined according to

two-digit Standard Industrial . :
Classification (SIC) codes. Based on the
evidence, it appears that most federal

" contracting is conducted on a national

basis. We also start from the view,
reflected in a variety of federal policies,
that federal contracting should

" encourage the development of national

markets wherever feasible. Where data -
indicate, however, that an industry
operates regionally, the benchmark
limitations will be wtabiished by
region

After idenﬂfylng the markets the
system will then measure; using
primarily census data, the capacity of

-firms operating in each market that are

owned by minorities. In estimating
capacity, a number of factors will be

.examined. Most significant, of course,
;- will be the number of minority SDBs
" avallable and qualified to perform-

government contracts.!> In general, it

E appears appropriate to look at the

industry in question and identify the
smallest firm that has won a government
contract in that industry in the last three

" years. Firms that are significantly

smaller would be presumed to be
unquatiified to perform government
contracts in that industry. While

. keeping in mind that capacity is not

fixed, it will. also be important to look
at measures such as the number of
employees and amount of revenues.

In addition to calculating the capacity
of existing minority firms, the proposed

* system will examine evidence, if any,
. demonstrating that minority business

formation and operation in a specific

, lndustry has been suppressed by

g, e

13 For these purpases, the calculation of the

© number of minority-owned firms will not Include

corporations owned by fedérally-recognized Native

- American tribes and Alaskan Native villages,
* Btdding credits for such corporations are not
- subject to the Adarand strict scrutiny standard. -
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‘discrimination. This evidence may -

include direct evidence of
discrimination in the private and publlc

sectors in such areas as obtaining credit, -

surety guarantees and licenses. It may
also include evidence of discrimination
in pricing and contract awards. In
addition, the evidence may include the
results of regression analysis techniques
similar to those used in state studies of
discrimination in procurement, That
form of analysis holds constant a variety
of variables that might affect business
formation so that the effect of race can
be isolated.

The combination of existing minority
capacity and, where applicable, the
estimated effect of race in suppressing
minority business activity in the
industry will form the benchmark
limitation. Although there Is no
absolutely precise way to calculate the
impact of discrimination in various
markets, the benchmark limitations
represent a reasonable effort to establish
guidelines to limit the use of race-
consclous measures and to meet the
requirement that such measures be
narrowly tatlored to accomplish the

- compelling interest that Congress has

Identified in this area.
Benchmark limitations will be

- adjusted every five years, as new data

regarding minority firms are made
available by the Census Bureau.
Generally, census regions will be used

" in defining the scope of reglonal

markets.

m Mechanisms far Increaqmg Mlnorlty
Opportunity

Under the reformed structure, the
federal government will generally have
authority, subject to'the limitations .
discussed in the next section, to use
several race-conscious contracting
mechanisms: SBA's 8(a) program; a
bidding credit for SDB prime
contractors; and an evaluation credit for
non-minority prime contractors that use
SDBs in subcontracting. In addition, at
all times, agencies must engage ina
variety of outreach and technical
assistance activities designed to
enhance contracting opportunities for .
SDBs (but that are not subject to strict
scrutiny). Those efforts will be ’
expanded as described more fully
below. . . . .-

The 8(a) program will continue to
provide for sole source contracting and
sheltered competition for 8(a} firms.
However, the program will be
monitored; and where the benchmark
limitations described more fully below
warrant adjustments to the SDB
program, corresponding adjustments
will be made to the 8(a) program to

4

~ 8(d) of the Small Businegs

ensure that its operailon is subject to

. those limitations.

A second avallable race-conscious - .
measure will be a bidding credit in
prime contracting for SDBs. Statutory .
authority for the use of such a credit -
exlsts for DoD in 10 U.S.C. 2323 and for
the remalnder of the government in
FASA. Each statute permits use of such

. acredit so long as the final price does

not exceed a fair market prlce by more..
than 10%.

The use of the term “credit™ is not
meant to restrict utilizatlon by agencies-

.of this mechanism to contracts where

price is the primary factor in selecting
the successful bidder. Where the
successful bidder is selected based on
other factors—such as the ability to
produce a contract that provides the
“best value” to the agency—agencles
may build the value of increasing the
participation of SDB contractors into the
evaluation of offers. For some contracts,

a numerical credit may be appropriate; .

in others, some form of nonnumerical
assignment may make more sense to the
agency. This proposal does not restrict
such options. However, regardless how
it operates, any bidding credit will be
subject to the overall limitations on
race-conscious mechanisms described

» herein.

Pursuant to 10 US.C. 2323 and FASA,
agencles will also be permitted to use,

.as a third race-conscious mechanism, an

evaluation credit with respect to the
utilization by nonminority prime _
contractors of SDBs as subcontractors.
Such goals would be set by the agency-
for each prime contract based on the
availability of minority firms to perform
the work. The award of evaluation
credits for prime contractors that use

SDBs as subcontractors will supplement .

the existing statutory SDB
subcontracting requirements in Secuon
Act.4In
order to certify their eligibility as SDBs,
subcontractors will submit the same
certification form to the prime.
contractor that is described in the
certification section of this proposal.
Such an evaluation credit can take a
number of different forms; depending
on the circumstances of a solicitation.:3

14 For certain types of procurement, Section 8(d)
requires agencles to negotlate an SDB

- subcontracting plan with the successful bidder for

the prime contract. The statute provides that each
such plan shall include percentage goals for the
utiftzation of SDB subcontractors.

13 As was the case with respect to the use of the

* -term “credit” in connection with bids from SDBs

as prime contractors, the use of that term here In
connection with SDB subcontracting Is not

" intended to restrict the utilization of this .
mechanism to the evaluation of prime contract bids

for which price Is the primary faaor in selecting the
successful bidder.

For example, where it is practical for

* bidders to secure enforceable

commitments from SDB subcontractors
prior to the submission of bids, agencies
should establish an SDB subcontracting

. - goal for the contract, and award an

evaluation credit to bidders who
demonstrate that they have entered into
such commitments as a means of
achieving the goal. Where that is not

~ practical, agencies can award an

evaluation credit to’'a bidder that

:'speciﬂcally identifies in a

subcontracting plan those SDB

" subcontractors that It intends to use to

achieve the agency's SDB
subcontracting goal.i¢ Agencies may

" also award an evaluation credit based

on demonstrable evidence of a bidder’s’

- past performance in’'using SDB

subcontractors. Agencles may also grant
bonus awards to prime contractors to
encourage the use of SDB
subcontractors.!? This proposal is not
intended to limit agencies in developing
or using additional mechanisms to
increase SDB subcontracting, but any . .
such mechanism will be subject to the
limitations on race-consclous-
mechanisms described herein. .

In applying these bidding and
evaluation credits, race will simply be

‘one factor that is considered in the

decision to award a contract—in
contrast to programs in which race is
the sole factor.

IV, Interaction of Benchmark Limits and
Mechanisms

In determining how benchmark
limitations will be used to measure the
appropriateness of various forms of
race-consclous contracting, the objective
has been to develop a system that can
operate with a sufficlent degree of
clarity, consistency and simplicity over
the range of federal agencies and
contracting activities. Where the use of

~ all available tools, including direct

competition and race-neutral outreach

‘and recruitment efforts, results in

minority particlpation below the

benchmark, race-based mechanisms wiil
remain available Their scope, however,
will vary and be recalculated depending

“on the extent of the disparity between

capacity and participation. Where -
participation exceeds the benchmark,

“and can be expected to continue to do ..

* sneither case, a successful prime contractor
. should notify the contracting officer of any

substitution of a non-SDB subcontracior for an SDB
firm with which the prime contractor had entered
into enforceable commitments or that had been

. specifically identified in the prime oomactor s

subcontracting plan.

7 See e.g., Department of Transportation
Incentive Subcontracting Program for Small and
Small Disadvamaged Business Concerns, 48 C.F.R.
52 218-10.
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S0 with reduced race—consclous efforts
adjustments will be made.
At the close of each fiscal year, the
Department of Commerce will review
"data collected by its GSA’s Federal - .. -
Procurement Data Center for the three*
preceding fiscal years to determine the
percentage of contracting dollars that |
- has been awarded to'minority-owned
. SDBs in each two- dlgit SIC code.
. Commerce will analyze minority SDB .
" particlpation for all transactions that -,
exceed $25,000. This réview will '
include minority-owned SDBs |
participating through direct contracting.
{including full and open competition}, -
the 8(a) program, and SDB prime and
-subcontracting programs.!# Data :
regarding minority participation will be
reviewed annually, but will include the
past three fiscal years.of experience. -
Examining experience over three year .
stretches should produce a more . ..
accurate picture of minority . .
participauon glven short- term . /.
fluctuations and the fact that the. process
of bidding and awarding a contract may -
span more than a single fiscal year.
- Commerce will analyze the data and,
‘after consultation with SBA, report to
" OFPP regarding which mechanisms . .
should be available'in each industry and,
the size of the credits that can.be - ‘
" applied. OFPP will publishand | .~
disseminate the mechanisms that can be
used by the agencles in the upcoming
year. -

Pursuant to 15 U.S. C. 644(g), each
agency now negotlates goals for SDB
participation with SBA for each year.
Commerce would inform SBA and -
agencies of the appropriate benchmark "
limits for the industries in which the
+ agency contracts and of the mechanisms
available: .

Where Commerce determims that .
participation by SDB’s in government
contracting.in an industry is below the .
relevant benchimark limitation, it may
report to OFPP that agencies should be.
authorized to grant credit to SDB.
bidders and to prime contractors for
SDB subcontracting. Comimerce wiii set
a percentage cap of up to ten percent on -
the amount the credit can allow the

Bn order to measure accurately SDB
subcontracting participation; it will be necessary to
have informatlon regarding SDB subcontracting
participation by two-digit SIC code. At the same
time, however, It is Important to minimize the
amount of new record-keeping and reporting that
these reforms may require. Prime contractors such
as commercial vendors that report SDB
participation through company-wide annual
subcontracting plans wiil continue to be able to use
this reporting method, with some modification that,
serves to facilitate SIC code reportinig. Under one-
approach, prime contractors could requlire all .
subcontractors te identify thetr primary SIC code
and then track, as most primes do now, the amount
of dollars that flows to each subcontractor.

. commit to subcontracting with SDBs.
. The size of the credit will depend, in

~ depend on an assessment of pricing

" by OFPP.

.credits have been used in an industry

- the effect of curtailing the use of race--
. consclous contracting mechanisms and

- 'fgures will allow an estimate ofthe -
* “effect on.SDB participation of adjusting

prlce ofa contract to deviate from the

" fair market price. That percentage will -

represent the maximum credit that each

. agency may use in the evaluation of bids

. from SDBs.and prime contractors who .

part, on the extent of the disparity -
between the benchmark limitations and -
minority. SDB participation in federal -
procurement and Industry. It also will ~

practices within particular industries to

" indicate the effect of credits within that '

industry. Commerce’s determinations
would be published and disseminated

Where the blddlng and evaluaﬁon :

and the percentage of dollars awarded to
SDBs in that industry excéeds the

. benchmark limit, Commerce, in

consultation with SBA, must estimate

'

report to OFPP. If Commerce determines
that the minority participation rate_
would fall substantially below the

.benchmark limit in the absence of race-
- consclous measures,'? it need not.

require agencies to stop using such -
rheasures, but may, as described below,

rrequire agencles to adjust their use.

Agencles will report the number of -
contracts that were awarded using a

‘bidding or evaluation credit as well as -

the amount of those credits. These

or removing the credit: In the absence of
that objective measure, Commerce will

- have to estimate and report to OFPP .
" how much minority contracting resulted -

from the application of these race-
conscious measures. One indication
may be the success of minorities in

.winning contracts through direct

competition In which rage is not used
in the decision'to award a contract It
may also be useful to examine
comparable éxperience in private
industries operating without afﬂrmative
action programs.

Even when agencies are not requlred
to terminate bidding and evaluation' °
credits, they may be required to adjust

_ their size in order to ensure that the
‘credits do not lead to the award of a

disproportionately large nismbers of
contracts t0.SDBs. Statutory authority

' More than three “standard deviations” will
generally be viewed as “substantial” for thme
purposes, Under applicable Supreme Court .
decisions, a disparity in the range of two or: th.ree
standard deviations'Is strong evidence of a' prima
facte case of discrimination in the employment
context. A standard deviation is a measure of the
departure from the level of activity that one wou ld
expect in the absence of discrimination.

for this adjustment exists in both FASA
- and section 2323. Because the size of

credits will affect industries differently,
it is impossible to prescribe a set of
specific rules to govern adjustments.

- Responsibility will rest with Commerce

to analyze the impact of creditsby ~
industry category and make adjustments
where appropriate, which would then -
be published and disseminated by
OFPP ‘ '
In addition, in some circumstances,

" an agency may use Jess than the

authorized bidding or evaluation credit -~

- where necessary to ensure that use of

the credits by a specific agency does not
unfairly limit the opportunities of non- ..

- SDB contractors seeking contracts from :
“ that agency."While the size of the ",

maximum credits will be determined on

. an Industry-wide basis and apply across -
- all agencies, it remains important to
 maintain flexibility at the agency level

to ensure against any undue’ :
concentrations of SDB contracting and
unnecessary use of race-conscious .
" credits. Thus, for example, where an

" agency has been particularly successful

in reaching out to SDB contractors, it
may find its use of the full credits

- 'unnecessary to achieve Its goals, In _ ..
_which event it could, subject to.

approval by Commerce, depart - - ,
downward from the authorlzed credits.
The exercise of this discretion will be
particularly important to avold
geographic concentrations of SDB

‘ - contracting that unduly limit
opportunities for non-SDBs.

hen Commerce concludes that the
use of race-conscious measures is not
Jjustified in a particular industry (or
- region}, the use of the bidding credit
and the evaluatjon credit will cease.

- Suspending the usé of face-consclous
" means will not affect the continued use

of race-neutral contracting measures.
The limits imposéd by the benchmarks
also would not affect the applicability of
statutorily mandated goals, but would
limit the extent to which race-conscious
means could be used to achiéve thosé
goals. For example, DoD would retain

" its five percent overall statutory goal

and would continue to exhort prime
contractors to achieve goals for
subcontracting with SDB's. Prime
contractors, however, would no longer’
recelve credit in evaluation of theirbids .-
for signing up or identifying SDB
subcontractors. Likewise, outreach and
technical assistance efforts would
continue and minority bidders on prime
contracts would continue to seek and
win compemive awards: but there
‘would no longer be any biddlng credit
for minority firms.

1t should be emphasized that the
benchmarks are not a limit on the level

ot
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of minority contractlng in any industry
that may be achieved without the use of
race-conscious measures. Conversely,
there is, of course, no assurance that
minority participation in particular .
industries will reach the benchmark -
limitations through the available race
conscious measures. Minority
participation will depend on the
availability of quallfied minorlty firms
that successfully win contracts through

- open competition, subcontracting, the

8(a) program or through the application
of price or evaluation credits. The
systemn described herein is a good faith
effort to remedy the effect of
discrimination, but it is not a guarantee
of any particular result. .
The affirmative action structure
described herein does not utilize the
statutory authorization under FASA to
allow federal agencies (or in the case of
DoD its direct authorization under 10
1.S.C. 2323) to set contracts aside for

. bidding exclusively by SDBs. If federal

agencies use race-conscious measures in
the manner outlined above, together -
with concerted race-neutral efforts at
outreach and technical assistance as
described below, we believe the use of
this additional statutory authority
should be unnecessary. Following the
initial two-year period of the reformed
system'’s operation (and at regular '
intervals thereafter), however,
Commerce, SBA and DoD will evaluate
the operation of the system and .
determine whether this statutory power
to authorize set-asides should be
invoked. In making that determination,
those agencies will take into account
whether persistent and substantial
underutilization of minority firms in .
particular industries or in government
contracting as a whole is the result of
the effects.of past or present -
discriminatory barriers that are not
being overcome by this system.

Such periodic reviews should also

consider whether, based on experience,

further limitation of the use of race- -
conscious measures is appropriate
beyond those outlined herein. In that
regard, it should be noted that the

‘reformed structure is inherently and

progressively self-limiting in the use of

"race-consclous measures. As barriers to

minority contracting are removed and
the use of race-neutral means of .
ensuring opportunity succeeds,
operation of the reformed structure will
automatically reduce, and eventually
should eliminate, the use of race in
decisionmaking. In addition, the
statutory authority upon which the use
of bidding and evaluation credits is
based expires-at the end of fiscal year
2000. Congress will determine whether

that authority should be extended. See
10 U.S.C. 2323; FASA, §7102.

~ Section 8(a) Program -

Contracts obtained by minority ﬂrms
through the 8¢) program will count

.toward the calculation whether minority

participation has reached or exceeded
the benchmark in any industry.2° The
Administrator of SBA will be under an
obligation to monitor the use of the 8(a)
program in relation to the benchmark
limits. Thus, where Commerce advises
that the use of race-consclous measures
must be curtailed In a specific industry

_on the basis of the benchmarks, the

Administrator would take appropriate
action to limit the use of the program
through one or more of the following
technlques: (1) Limiting entry into the
program in that industry; (2) :
accelerating graduation for firms that do
not need the full perlod of sheltered
competition to satisfy the goals of the
program; and (3} limiting the number of
8(a} contracts awarded in particular
industrles or geographic areas.

These same techniques should be
used by the Administrator in carrylng
out existing authority to ensure that 8(a)

- contracting is not concentrated unduly
-in certaln reglons. Even where a market
- is defined as national in scope, and 8(a) -

is being used within applicable national
benchmark limits, efforts should be
made to guard against excessive use of
8(a) contracting in a limited region.

As noted earller, the 8(a) program s
distinct from the general SDB program
in that it is animated by its own distinct.
purpose—to assist soclally and
economically disadvaritaged Individuals
to overcome barriers that have
suppressed business formation and
development. Conslstent with its unique
nature, the 8(a) program has features
that already reflect some of the factors
that make up the narrow tailoring

requirement. Unlike other SDB's,

individuals seeking admission to the
8(a) program must establish economic
disadvantage without the benefit of any
presumption. The Small Business Act
defines economically disadvantaged
individuals as “those soclally
disadvantaged individuals whose ability
to compete in the free enterprise system
has been impaired due to diminished
capital and credit opportunities as -
compared to others in the same business
area who are not socially
disadvantaged.” Furthermore, SBA
employs objective criteria to measure
whether an individual is economically’

» As with calculation of the benchumark .
limitations, see n. 13, supra, corporations owned by
federally-recognized Native Amertcan tribes and
Alaskan Native villages wiil not be included in this
calcuiation.

disadvantaged. In this sense, the statute
and regulations are targeted toward

.victims of discrimination; the SBA s \

proposing to clarify the regulations
implementing the program to emphasize
this fact. In addition, individuals are
admitted to the 8(a) program fora
limited period—nine years—and their
performance is reviewed throughout. An

- individual may be required to leave the

program prior to the nine year .
graduation period If the review reveals
that the Individual is no longer
economically disadvantaged or the firm -
meets other graduation criterla '
determined by the SBA.

- SBA has under consideration .
additional program changes designed to
ensure that the 8(a) program focuses on

“its central mission of assisting

businesses to develop and concentrates
it resources on its intended
beneficiaries. These changes would
further ensure that the 8(a) program is
narrowly tailored to serve the

compelling interest for which it was

enacted by Congress.
V. Outreach and Technical Assistance

At present, agencles undertake a
varlety of activities designed to make
minorlty firms aware of contracting
opportunities and to help them take
advantage of those opportunities. As a
general proposition, these activities are
not subject to strict scrutiny. The

" structure outlined above for the use of

race-conscious measures assumes that '
agencles will continue such outreach
and technical assistance efforts at all
times, so that race-conscious measures
will be used only to the minimum
extent necessary to achieve legitimate
objectives. Our review indicates that,
while there are a variety of good
programs of this nature operated by
various federal agencies, there Is a lack
of consistency and sustained energy and
direction to these efforts.

SBA operates several assistance
programs that are targeted toward
minority firms, but are also available to
qualifying nonminority firms. Notably,
pursuant to section 7{j) of the Small
Business Act, SBA provides financial
assistance to public and private
organizations to provide technical and
management assistance to qualifying
individuals. 13 CFR 124.403, 404. SBA
also operates a program to provide
assistance to socially and economically
disadvantaged businesses in preparing

. loan applications and obtaining pre-

qualification from SBA for loans. See 13

* CFR 120. SBA also operates a surety

bond program pursuant to which it

:provides up to a 90% guarantee for

bonds required of small contractors.
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The Department of Commerce,
through the Minority Business
Development Administration, sponsors
several programs to provide -
information, training and'research that
.are targeted toward minority-owned '
businesses. These programs include
Minority Business Development Centers
around the country to provide hands on
assistance to minority businesses.

DoD has operated since 1890 the
Mentor-Protege Pilot Program, which-
provides incentive for DoD prime

_contractors to furnish SDB’s with .
technlcal assistance. See 10 U.S.C. 2301.
Mentor firms provide a variety of -
assistance, Including progress
payments, advance subcontract
payments, loans, providing technical -
and management assistance and awards .
of subcontracts on a noncompetitive
bastis to the protege. DoD relmburses the
mentor firm for its expenses. The award
of subcontracts under this program is
subject to strict scrutiny, but other
portions of the program are not. : -,

The following are among the efforts
that should be actively pursued:

1. A race-neutral version of the
mentor-protege program (that does not .
guarantee the award of subcontracts on
a non-competitive basis) should be -
encoura ed at all agencles.

has proposed—and other
agencles should follow DoD's lead—

‘eliminating the impact of surety costs-
from bids. Because SDB’s generally
incur higher bond costs, this race-
neutral change would assist SDB's and .

" address one of the most frequently cited
barriers to minority success in L

contracting. In this regard, agencies
should also examine the use of :
irrevacable letters of credlt in lieu of

surety bonds. .

3. Where agencies use malling lists, a
minirmum goal should be set for.
inclusion of SDB's on agency malling
lists of bidders.

4. The function of the Procurement
~ Automated Source System (PASS),
currently maintained by SBA, shnuld be
continued. The system provides
contracting officers with a contmuously

updated list of SDB firms, classified by -
-+ determining whether a measure is

interest and region.
5. A uniform system for publishing
‘agency procurement forecasts on SBA
Online should be established. In
addition, SBA should develop a’
systematic means for publishing
upcoming subcontracting opportunities.
6. Agencies should target outreach
and technical assistance efforts, '
including mentor-protege initiatives,
toward industries in which SDB
participation traditionally has been low.
Agencies should continue to pursue
strategies in which minority-owned

- contracting practices and its
solicitations to identify and eliminate

v procurement pu

firms are encouraged to become part of

- Joint ventures or form strategic alliances

with non-minority enterprises. |

7. The SBA should enhance its”
technical assistance initiativesto .
enhance the abllity of SDBs to use the
tools of electronic commerce.

8. Pursuant to Executive Order 12876 -

which directs agencies to seek to enter

* into contracts with Historically Black

Colleges and Universities, agencies
‘should attempt to increase participation

"by such institutions in research and

development contracts as means of
assisting the development of business -

.relationships between the insututlons

and SDB's.
9. Each agency should revlew its

any practices that disproportionately

.affect opportunities for SDBs and do not. .

serve a valid and substantlal

The foregoing is merely a partlal list .
of possible measures. What is s

required--both as a matter of policy and -

constitutional necessity—Iis a systematlc

a'nd continuing government-wide focus

on encouraging minority partlcipation

* through outreach and technical ‘
" assistance: It is proposed in contractlng,‘

therefore, that agencies should report -
annually to the President on their-
outreach and technlcal assistance -
practices. These reports should present
the actual practices and experiences of

. federal agencies and include
recommendations as to approaches that .

_¢an and should be adopted more

. broadly. The maximum use of such

race-neutral efforts will reduce to a
minimum the use of race-conscious

. measures under the benchnmrk llmlts
- ]descrlbed above

- Conclusion
The structure outlined above has been

- crafted with regard for each of the six
* factors that courts have identified as

relevant in determining whether race-
based decisxonmaking is narrowly -
tailored to meet an identified
compelling interest. While courts have
identified these six factors as relevant in

narrowly tallored, they have not
required that race-conscious enactments

satisfy each element or satisfy any = .
“particular élement to any specific

degree. The structure proposed herein

for SDB procuremem howevér, '
measures up favorably with respect to

each of the six factors.

“The proposal requires that agencles at .

all times: use race-neutral alternatives to
the maximum extent possible. An
annual review mechanism is established

to ensure maximum use of such race- -

neutral efforts. Only where those efforts

~ are insufficient to overcome the effects
- of past and present discrimination can
race-conscious efforts be invoked. .

The system 1s flexible in that race will

* “be relied on only when annual analysis
-of actual experiénce in procurement

indicates that minority contracting falls

" below levels that would be anticipated

absent discrimination. Moreover, the

" extent of any credit awarded will be

adjusted annually to ensure that itis -
closely matched to the need for a race-

. based remedial-effort in‘a partlcular
7 industry.

Race will not be relied upon as the

.. _sole factor in'SDB procurement -
. decisions. The use of credits {instead of

set-asides) ensures that all firms have an

" opportunity to compete and that ii ‘

order to obtain federal contracts .
minority firms will have to demonstrate

-, that they are quallﬁed to perform the

work.2!
 Application of the benchmark llmlts
ensures that any reliance onrace is *

closely tied to the best avallable analysis

of the relative capacity of minority firms
to perform the work In question—or -
what their capacity would be in the
absence of discrimination. )

The duration of the program is

- inherently limited. -As minority firms -

are more successful in obtaining federal -

" contracts, rellance on race-based

mechantsms will decrease s
automatically. When the effects of-

" discrimination have been eliminated, as -
"demonstrated by minority success in

obtaining procurement contracts, -

- reliance on race will terminate

automatically. The system as a whole .

. will be reexamined by the executive
‘branch at the end of two years and at

regular intervals thereafter. In addition,

" the principal enactments that this -

proposal implements, FASA and the ~ -

-Department of Defense Autherization -

Act, explre at the end of the fiscal year

-'2000. Congress will have to examine the
- - functioning of this system and make a- -

determination whether to extend the

-authority to continue its operation.

Finally, the proposal avoids any
undue burden on nonbeneficiaries of
the program. As a practical matter, the

. overwhelming percentage of federal

procurement money will continue to’
flow, as it does now, to nonminorlty
businesses Furthermore,

© 31 The SBA’s 8(a) program contains a varleﬁr of

" elements that help to target the program on firms

in need of special assistance, including a
requirement that applicants affirmatively
defmonstrate economic disadvantage. Furthermore,
the program is not limited to minority-owned firms.
These features of the program ensure that race is not
the sole factor.in determining entry Into the

program.
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strong majority of the Court—led by
Justice O'Connor, who wrote the’
majority opinion—admonished that ,
even under strict scrutiny, amrmatlve
action by the federal government is
constitutional in appropriate
circumstances.? Without spelling out in
precise terms what those circumstances
are, the Court stated that the
government has a compelling interest in
remedying “[t|he unhappy persistence
of both the practice and the lingering

_ effects of racial discriminatlon against
minority groups in this country.” 115 S.
Ct. at 2117.

At bottom, after Adarand, the
compelling interest test centers on the
-nature and welght of evidence of
discrimination that the government
needs to marshal in order to justify race-
conscious remedial action. It is clear
that the mere fact that there has been
generalized, historical socletal
discrimination in the country agalnst
minorities is an insufficlent predicate
for race-conscious remedlal measures;
the discrimination to be remedied must
_ be identified more concretely. The
" federal government would have a
compelling Interest in taking remedial
action in its procurement activities,
however, if It can show with some
degree of specificity Just how “the
persistence of bath the practice and the
lingering effects of racial
discrimination’ —to use Justice
O'Connor’s phrase in Adarand—has
diminished contracting opportunities
for members of racial and ethnic
minority groups3

lmplementation of the.benchmark
limitations will ensure that race-based
decisionmaking cannot result in -
concentrations of minority contracting
in particular industries or regions and
will thereby limit the impact.on
nonminorities.

The structure of affirmative action in
contracting set forth herein will notbe
simple to Implement and will
undoubtedly be improved through
further refinement. Agencles will have
to make judgments and observe .
limitations in the use of race-consclous
measures, and make concentrated race-
neutral efforts that are not required
under current practice. The Supreme
Court, however, has changed the rules
governing federal affirmative action.
This model responds to principles
developed by the Supreme Court and
lower courts In applylng strict scrutiny
to race-based decisionmaking. The
challenge for the federal government is
to satisfy, within these.newly-applicable
constitutional limitations, the .
compelling interest in remedying the
effects of discrimination that Congres
has identified.

Michaei C. Small,
Deputy Associate Attorney General.

Appendix—The Combelllnélnterest for
Affirmative Action in Federal
Procurement: A Preliminary Survéy

Under the Supreme Court's ruling last
year in Adarand Constructors, Inc. v.
Pefia, 115 S. Ct. 2097 (1995), strict
scrutiny applles to federal affirmative
action programs that provide for the use
of racial or ethnic criteria as factors in
- procurement decisions in order to
benefit members of minority groups. -
Such programs satisfy strict scrutiny if
they serve a ““compelling interest,” and
are “narrowly tailored"” to the presumption constitutes race—consclows actlon
achievement of that interest. Strict thereby triggering application of strict scrutiny. 115
scrutiny is the most exacting standard of 5. Ct at 2105.
constitutional review. It is the same e‘: :&m&s; ﬁ: ;:033; z?‘:iiop‘;!me
. standard that courts apply when. .
reviewing laws that dirigrinunate against B Tt I ooy
minority groups. The Supreme Court in
Adarand did not decide whether a
compelling interest is served by the

subcontract awards for each fiscal year.” 15 US.C.
§644 (2)(1). The Act further provides that members
of designated racial and ethnic minority groups are
presumed to be soclally and economically
disadvantaged. Id. §637(a)(5)(6). § 637(d)@ 3).In
Adarand, the Supreme Court stated tha

fatal in fact.” Id. Seven of the nine justices of the
Court embraced the principle that It is possible for
affirmative action by the federal government to
meet strict serutiny. This group included: (1) Justice
O’Connor and two other justices In the majority,
procurement program at issue in the Chief Justice Rehnquist and Justice Kennedy; and
case (or. by any other federal affirmative (i) the four dissenting justices {Stevens, Souter,

action program), and remanded the case - Ginsburg, and Breyer). Only Justices Scalia and
to the lower courts; which had not Thomas, both of whom concurred in the result In

N the case, advocated a Ition that a aches a
applied strict scrutiny.! Nevertheless, a  pear blankes cnnsmutft:’:al ban on amtm

action.

3 Adarand did not alter the principle that the
governmient may take race-conscidus remedial.
action in the absence of a formal judicial or
administrative determination that there has been
discrimination against individual members of
minorities groups {or minorities as a class). The test
Is whether the government has a “'strong basis in
evidence' for the conclusion that such action is
warranted. City of Richmond v. J.A. Crason Co., 488
U.S. 469, 500 (1989). Adarand also did not alter the

! Adarand Involved a constitutional challenge to
a Department of Transportation {"DOT") program
that compensates prime contractors if they hire
subcontractors certified as small businesses
controlled by “'soclatly and economically
disadvantaged” individuals. The leglislation on
whichi the DOT program is based, the Small
Buslness Act, establishes a government-wide goal
for participation of such concerns at “not less than
5 percent of the tatal value of all prime contract and

In coordinating the review of federal

* affirmative action programs that the

President directed agencies to undertake
in light of Adarand, the Justice

_ Department has collected evidence that

bears on that inquiry. The evidence is
still being evaluated, and further
information remains to be collected. As
set forth below, that evidence Indicates
that racially discriminatory barriers
hamper the ability of minority-owned ~

" businesses to compete with other firms
.on an equal footing in our nation's

contracting markets. In short, there is
today a compelling interest to take .
remedial action in federal procurement.4

The purpose of this memorandum is

* to summarize the evidence that has been

assembled to date on the compelling
interest question. Part I of the -
memorandum provides an overview of .
the long legislative record that
underpins the acts of Congress that
authorize affirmative action measures in
procurement—a record that is entitled
to substantial deference from the courts,
given Congress’ express constitutional
power to identify and redress,ona
nationwide basis, racial discrimination
and its effects. The remaining sections
of the memorandum survey information
from various sources: (1) Congressional

-hearings and reports that bear-on the

problems that discrimination poses for
minority opportunity in our soclety, but
that are not strictly related to specific
legislation authorizing affirmative
action In government procurement; (2)
recent studles from around the country
that document the effects of racial

- discrimination on the procurement
opportunities of minority-owned

businesses at the state and local level;
and (3) works by social scientists,
economists, and other academic
researchers on the manner in which the
various forms of discrimlnation act
together to restrict business

principie that the beneficlarles of race-conscious
remedial measures need not be limited to those
individuals who themselves demonstrate that they
have suffered some Identified discrimination. See
Local 28, Sheet Metal Workers' Int'l Ass'nv. EEOC,

478 U.S. 421, 482 (1986); Wygant v. Jackson Bd. of

Educ., 476 U.S. 267, 277-T8 (1986) (plurality

-opinion}; {d, at 287 {(O’Connor, J., concurring).

“The term “federal procurement™ refers to goods
and services that the federal government purchases -
directly for its own use. This Is to be distinguished

* from programs in which the federal government

provides funds to state and local governments for
use In their procurement activitles, As part of those
programs, Congress has authorized recipients of
federal funds (o take remedial action in
procurement. Those programs are not the focus of
this memorandum. However, much of the evidence
discussed herein that supports the use of remedial
measwres in the federal government’s own
procurement also supports the use of
congresslonally-authorized remedial measures In
state and local procurement.,
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opportunities for members of mclal and
ethnic minority groups:®

All told, the evldence that the ]ustlce
Department has collected to date is -
powerful and persuasive It shows that
the discriminatory barriers facing
minority-owned businesses are not
vague and amorphous manifestations of
historical socletal discrimination.’
Rather, they are real and concrete, and .
reflect ongoing patterns and practices of .
exclusion, as well as the tangible,
lingering eﬂ"ects of prior discrlminatory
conducts -

It is important to emphasize that, even
though the government hasa', .-

- compelling interest in taking race-
consclous remedial measures in its
procurement, their use must be limited.
Under the requirements of the “narrow
tailoring” prong of strict scrutiny, the

. federal government may only employ

. such measures to the extent necessary to
serve the compelling interest in.
remedying the impact of dlscriminatlon
on minority contracting opportunity.
The Justice Department’s proposed
reforms to affirmative action in federal -

“procurement {to' which this :

memorandum is attached) are intended
to target race-consclous remedial
measures to markets in which the
evidence indicates that discrimination
continues to Impede the participation of
minority firms in contracting. Thus, the .
proposal seeks to ensure that affirmative
action in federal procurement operates
in a flexible, fair, limited, and careful

[

31t 1s well-established that the factual predicate

for a particular affirmative action measure Is not
confined to the four corners of the legisiative record
of the measure. See, a.g., Concrete Works v. C

and County of Denver, 36 F.3d 1513, 1520-22 {10th
Cir.'1994), cert. denled, 115 S. Ct. 1315 (1995);

- Contractors Ass'nv: City of Philadeiphia, 6 F.3d".
'890, 1004 (3d Cir. 1993); Coral Constr, Co.v. King .
County, 941 F.2d 810, 820 (Sth Cu' 1991) wﬂ
denied, 502 U.S. 1033 (1992).

¢ Congress has also adopted alﬂnmtive action |

- measures in federal procurement, as well as tn’'
programs that fund the procurement activities of -
state and local governments, that are intended to
assist ten-owned busi At present, such
measures are subject to intermed late scrutiny, not*-
the Adarand strict scrutiny standard. Therefore,
they have not been the focus of the post-Adarand
review that the Justice Department Is coordinating.
However, some of the evidence collected by the
Justice Department bears on the constitiitlonal
Justification for affirmative actlon programs for
women in.government procurement. See, e.2.,
Interagency Committee on Women's Business .
Enterprise, Expanding Business Opportunities for
Women (1996); National Foundation for Women
Business Owners and Dunn & Bradstreet
information Services, Women-Owned Businesses: A
Report an the Progress‘anid Achlevement of Women.-

Owned Enterprises—Breaking the Boundaries'
(1995); Problems Facing Minority and Women-
Owned Small Businesses in Procuring U.S.
Government Contracts: Hearing Before the -
Subcomm. on Commerce, Consumer and Monetary
Aflairs of the House Comm_ on Govemmem
Operar!om lOSd Cong...2d Sess. { 1994)

L Survey of the Legislatlve Recond

- 1114, 1125 (1996) {reaffirming that broad gramt of .-
_ remedial power under Section 5 of the Fourteenth

‘manner, and hence will satisfy the
requirements of narrow talloring. .

In evaluatlng the. evldenuary
predicate for affirmative action in
federal procurement, it is highly
significant that the measures have been
authorized by Congress, which has the

~ -unique and express constitutional

power to pass laws to ensure the
“fulfillment of the guarantees of raclal
equality in the Thirteenth and :

Fourteenth Amendments.” These

explicit constitutional commands vest’

" Congress with the authority to remedy
discrimination by private actors, as well
as state and local governments.$
Congress may also exerclse its

‘constltutionally grounded spendlné and.

commerce powers to ensure that.

discrimination in our nation is not -

lnadvertently perpetuated through

government procurement practices.® In .

exercising lts remedial authorlty,
Congress need not target only deliberate
acts of discrimination. It may also strive

“to eliminate the effects of discrimination
. that.continue to impalr opportunity for
. minorities, even in the absence of -

ongoing, intentional acts of -
discrimination.'® Furthermore, in

- ‘combatting discrimination and its

- effects, Congress has the latitude to™ .
develop national remedies for national

“problems. Congress need not make
- findings of discrimination with the

same degree of precision as do state or

, local governments. Nor is it obllgated to -

"See Croson, 488 U.S. at 488 (plumllxy opmlon)

_ Fulifiove v. Klutznick, 448 U.S. 448, 483 (1980}
{plurality opinion); id. at 500 (Powell, }.,

concurring); see also Adarand, 115 S, Ct. at 2114;
Metro Broadcasting, Inc.v. FCC, 497 U.S. 547, 563

©{1990); 1d. at 605-06 (O'Connor, I, dissenting); cf. -

Seminole Tribe of Floridav. Florida, 116 S.Ct.

Amendment enables Congress to override state
sovereign immunity). -

*See Croson, 488 U.S, at 490 (plumllly opinion);
Futitlove, 448 U.S. at 476-78 (plurality opinion); fd.

<. at 500 (Powell, |, concurring); Runyon v. McCrary,
427 U.S. 160, 179 (1976); see also Adarand, 115 5.
. Ct.at 2126 (Stevens, J., dissenting): Metro

Broadeasting, 497 U.S. at 605 (0" Connor.,l

_dissenting). -

*See Croson, 488 U. S at 492 (pluramy opinion)

- ("It is beyond dispute that any public entity, state -

" or federal, has a compelling interest in assuring that
. public dollars, drawn from the tax contributlons of
« all ctizens, do not serve to finance the evil of

private prejudice.’?); see also Metro Broadcasting,
497 U.S. at 563-64: Fullifove, 448 U.S a1 473-76 . .
{plurality opinion). :
19See Adarand, 115 8. Cratzn7 (Congrms may
adopt-affrmative actlon to remedy “baththe - |

- practice and the lingering effects of

discriminatlon’). Accord id, at 2133 (Souter, }.,
dissenting) (government may act to redress effects

. of discrimination “that would otherwise persist and

skew the operation of public systems even In lhe

- .absence of current mtem to pracﬂce any .

discrimlnallon ‘).

‘Small Business, 102d Cong.,
" Amend the Civil Rights Act of 1964: Permitting
.Minority Set-Asides: Hearing Before the Senate
. Comm. on Governmental Affairs, 101st Cong., 2d’

make findings of dlscriminatibn in
every industry or region that may be
affected by a remedial measure.!!

. Congress has repeatedly examined the -
problems that racial discrimination
poses for minority-owned businesses. A~

complete discussion of the entire record _
" of Congress in this area is beyond the

scope of this mrz:morandum.'2 The |

it Cmsan 488 U.S. at 490, 504; Fumlove. 448 Us.

at 502-03 (Powell,].,

12 Congressional hearings on the wbjecl from
1980 to the present include the following: The
Small Business Administration’s 8{a) Minority
Business Development Program: Hearing Beforo the
Senate Comm. on Small Business, 104th Cong., 1st
Sess, (1995); Diserimination in Surety Bonding:

- Hearing Before the Subcomm. on Minority -
- : Enterprise, Finance and Urban Development of the

House Comm. on Small Business, 103d Cong., 1st
Sess. (1993); Department of Defense: Federal
Programs to Promote Minority Business -
Development: Hearing Before the Subcomm. on
Minority Enterprise, Finance and Urban’
Development of the House Comm. on Small
Business, 103d Cong., st Sess. (1893): SBA's .
Minority Business Development Program: Hearing'

‘Before the House Comm. on Small Business, 103d

-Cong., Ist Sess. (1993); Problems Facing Minority

" and Women-Owned Small Businesses in Procuring
1.S. Government Contracts: Hearing Before the

Subcomm. on Commerce, Consumer and Monetary

" Affairs of the House Comm. on Government

Operations, 103d Cong., 1st Sess. (1993); Fiscal
Economic and Social Crises Confronting Amesican
Cities: Hearings Before the Senate Comm. on
Banking Housing and Urban Affairs, 102d Cong.,

. 2d Sess. (1992); Small Disadvaritaged Business
Issues: Hearing Before the Investigations Subcomm.

of the House Comm. on Armed Services, 102d
Cong., 1st Sess. (1991); Federal Minority Business
Programs: Hearing Before the House Comm.on .
1st Sess. {1991); To

Sess, (1990): City of Richmond v. J.A. Croson:
Impact and Response: Hearing Before the
Subcomm. on Urban and Minority-Owned Business
Development of the Senate Comm. of Small
Business, 101st Cong., 2d Sess. (1990); Minority
Business Set-Aside Programs: Hearing Before the
House Comm. on the judiciary, 101st Cong., 1st

.+ Sess. {1990):; Minority Constriction Contracting:
- .Hearing Before the Subcomm. on SBA, the Ceneral

Economy and Minarity Enterprise Development of
the House Comm. on Smal} Business, 101st Cong.,
1st Sess. (1989); Surety Bonds and Minority

. Contractors: Hearing Before the Subcomm. on

Commerce, Consumer Protection and
‘Competitiveness of the House Comm. on Energy
and Commerce, 100th Cong., 2d Sess. (1988);
Twenty Years after the Kerner Commission: The
Need for a New Civii Rights Agenda: Hearing Before
the Subcomm. on Civil and Constitutional Rights of
the House Comm. on the judiciary, 100th Cong., 2d

Sess. (1988); Disadvantaged Business Set-Asides in ’

Transportation Construction Projects: Hearings
Before the Subcomm. on Procurement, Innovation .

and Minority Enterprise Development of the Housé

Comm. on Smali Business, 100th Cong., 2d Sess.
(1988); Barriers to Fuil Minority Participation in
Federally Funded Highway Projects: Hearings
Before a Subcomm. of the House Comm. on -
Government Operations, 100th Cong., 2d Sess. -
{1988); The Small Business Competitiveness

- Demonstration Progran Act of 1988: Hearingson S.

1558 Before the Senate Comm. on Small Bustness,
100th Cong., 2d Sess. (1988); Smalf Business
Probiems: Hearings Before the House Comm. on

'Smal! Business, lO(thong Ist Sess. (1987);

Continued

¥
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theme that emanates from this record is
unequivocal: Congress has adopted race-
conscious remedlal measures In
procurement directly in response to lts
findings that *“widespread
discrimination, especially In access to -
financlal credlt, has beenan -
impediment to the abllity of minority-
owned business to have an equal chance
at developing in our economy.” 13
Furthermore, Congress has recognized
that expanding opportunities for
minority-owned businesses in -

government procurement helps to bring -

into mainstream public contracting-

networks firms that otherwise would be -

excluded as a result of discriminatory
barriers. In light of Congress’ expansive
remedial charter, it is a fundamental
principle that courts must accorda
significant degree of deference to those
findings and the attendant judgment of
the Congress that remedial measures In
government procurement are
warranted. !4

Minority Business Development Act: Hearlng Be{om

the Subcomm. an Procurement, Innovation and
Minority Enterprise Development of the House
Comm. on Small Business, 100th Cong., 1st Sess.
{1987); A Bl to Reform the Capital Owpership -
Development Program: Hearings on H.R. 1807
Before the Subcomm. on Procurement, Innovation -
and Minority Enterprise Development of the House
Comm. on Small Business, 100th Cong,, 1st Sess..
(1987): To Present and Examine the Result of a
Survey of the Graduates of the Small Business
Administration Section 8(a) Minarity Business
Developmernt Program: Hearings Before the Senate
Comm. on Smali Business, 100th Cong., 1st Sess.
(1987): Minority Enterprise and General Small
Business Problems: Hearings Before the Subcomm.
on SBA and SBIC Authority, Minority Enterpeise
and General Small Business Problems of the Senate
Comm. on Small Business, 9%th Cong., 2d Sess. .
{1986): The State of Hispanic Small Business in
America: Hearings Before the Subcomm. on SBA
and SBIC Authority, Minority Enterprise and
General Small Business Problems of the House
Comm. on Smalil Business, 99th Cong., 1st Sess.
(1985); Federal Contracting Opportunities for
Minority and Women-Owned Businesses; An
Examination of the 8(d) Subcontracting Program:
Hearings Before the Senate Comm. on Small
* Business, 98th Cong., Ist Sess. (1983); Minority
Business and Its Contribution to the United States
Economy: Hearing Before the Senate Comm. on -
Small Business, 9Tth Cong., 2d Sess. (1982); Small
Business and the Federal Procurement System: °
Hearings Before the Subcomm. on General -
Oversight of the House Comm. on Smaii Business,
97th Cong., Ist Sess. (1981): Smaii and Minority
Business In the Decade of the 1980's (Part 1):
Hearings Before the House Comm. on Smali
Business, 97th Cong., 1st Sess. {1981); Small
Business and the Federal Procurement System: -
Hearings Before the Subcomm. on General .
Oversight of the House Comm. on Small Business,
97th Cong., Ist Sess. (1981); To Amend the Small
Business Act to Extend the Current SBA 8(a) Pllot
Program: Hearings on H.R. 5612 Before the Senate’
Select Comm. on Smail Business, 96th Cong., 2d
Sess. (1980).

11 AMrmative Action Review: Report (o Che
President 55 (1995). .

4 See Croson, 488 U.S, at 488-90 (plurallly
opinlon); Fulltlove, 448 U.S. at 472-73 (plurality
opinion): /. at 508-10 (Powell, ]., concurring); see
alse Metro Broadcasting, 497 U.S, at 563; id. at 605-

The relevant congressional findings
encompass a broad range of problems’
confronting minority-owned businesses.
They include “deflclencies in working
capltal, inablllty to meet bonding
requirements, disabilities caused by an
inadequate ‘track record,’ lack of
awareness of bidding opportunities,
unfamiliarity with bidding procedures,
pre-selection before the formal
advertising process, and the exercise of

. discretion by government procurement
* officers to disfavor minorlty

businesses.” 15

For example, in a report that led to
the legislation that created what has
become known as the “8(a)” program at
the Small Business Administration,!¢
and that established goals for
participation In procurement at each .
federal agency by firms owned and -
controlled by socially and economically
disadvantaged Individuals (SDB's),17 a
congressional committee found that the
difficulties facing minority-owned
businesses were *‘not the result of
random chance.” Rather, the committee
stated, “past discriminatory systems
have resulted in present economlc
Inequities.” '8 In connection with the
same legislation, another committee

i concluded that a pattern of -

discrimination “continues to deprive
racial and ethnic minoritles * * * of the
opportunity to participate fully in the
free enterprise system.” !? Eventually,
when it adopted the 8(a) legislation,
Congress found that minorities “have
suffered the effects of discrimlnatory
practices or similar invidious
clrcumstances over which they have no
control,” and that “it is in the national
Interest to expeditiously ameliorate” the
effects of this discrimination through
increased opportunities for minorities in
government procurement. 20 .

07 (O'Connor, J., dlssemlng). Thb prlnclp!e was not
disturbed by the Supreme Cour®’s ruling in
Adarand; thus, It continues to have force, even
under strict scrutiny. See Adarand, 115 8. Ct, at

2114; id. a1 2126 (Stevens, ., dissentlng)' id. a1 2133

{Souter, }., dissenting).

18 Fullilove, 448 U.S. at 467 (plumllly opinion}.

¢ That program targets federal procurement -
opportunities for small firms owned and controlled
by Individuals who are soclally and economically
disadvantaged. See 15 U.5.C. §637(a). Members of
certain minority groups are presumed to be socially
disadvantaged. 13C.FR. Pt. 124,

75 U.S.C. §644().

*H.R. Rep. No. 468, 94th Cong,, lst Sess 2
(1975},

* S, Rep. No. 1070, 95th Cong., 2d Sess, 14
(1978). See also H.R. Rep. No. 949, 95th Cong., 2d
Sess. B {1978).

2 Pub. L. No. 95-507, § 201, 92 Stat. 1757, 1760
(1978). See 124 Cong. Rec. 35,204 (1978) (staternent
of Sen, Weicker) (commenting on the introduction
of the conference report on the 8(a) legislation and
observing that the report recognizes the existence of
a “pattern of social and economic diserimination
that continues to deprive racial and ethnic

When revamping the 8(a) program in
the late 1980s, Congress agaln found
that “discrimination and the present

-effects of past discrimination”
-contlnued to hinder minority business

development. Congress concluded that
the program required bolstering so that
it would better “redress the effects of
discrimination oa entrepreneurial
endeavors.” 2!

In the same veln are congn&sional

‘findlngs that underpin legislation that

sets agency-specific goals for
participatlon by disadvantaged

. businesses—Including minority-owned

flrms—in procurement and grant
programs administered by those

" agencies. For instance, In
‘recommendling the continued use of
" such goals as part of programs through

which the Department of Transportation
provides funds to state and local
governments for use In highway and

minorities of the opportunity to participate fully in,
the free enterprise system™). In the same year it
passed the 8(a) legislation, Congress conskiered an
additional bill that sought to target federal
assistance to minority-owned firms. In introducing
that measure, Senator Dole remarked that “minority
businessmen can compete equally when given
equal opportunity. One of the most important steps

this country can take to Insure equal opportunity
for its hispanic, black and other minority citizens
Is to involve them in the mainstream of our free
enterprise system.” 124 Cong. Rec. 7681 (1978},

2t H.R. Rep. No. 460, 100th Cong., 1st Sess. 16,
18 (1987). See 133 Cong. Rec. 37,814 (1887)
(statement of Sen. Bumpers) (discussing proposed
revisions to 8(a) program and commenting that
minorities “‘continue to face discrimination in
access to credit and markets™): /d, at 33,320
(statement of Rep. Conte) (discussing proposed
revisions to 8(a) program and commenting that
effects of discrimination continued to be felt, and
that 8(a) amerximents were needed to “create a

- workable mechanism to finally redress past

discriminatory practices™). See generally S. Rep.
No. 394, 100th Cong., 2d Sess. (1988); The Small
Business Competitiveness Desnonstration Program
Act of 1988; Hearings on S. 1559 Before the Senate
Comm. on Small Business, 100th Cong., 2d Sess,
(1988); Small Business Problems: H Before
the House Comm. on Small Business, 100th Cong.,

" 1st Sess. (1987); Minority Business Development

Act: Hearing Before the Subcomm. on Procurement,
Innovation and Minerity Enterprise Development of
the House Comm. on Small Business, 100th Cong.,
1st Sess. (1987):; A Bill to Reform the Capital
Ownership Development Program: Hearings on HR.
1807 Before the Subcornm. on Procurement,
Innovation and Minority Enterprise Development of
the House Comm. on Small Business, 100th Cong.,
Ist Sess. {1987); To Present and Examine the Result
of a Survey of the Graduates of the Small Business
Administration Section 8(a) Minority Business

" Development Program: Hearings Before the Senate

Small Business Comm., 100th Cong., 1st Sess.
{1987); Minority Enterprise and General Smal}
Business Problems: Hearings Before the Subcomm.
on SBA and SBIC Authority, Minority Enterprise
and General Small Business Problems of the Senate
Comm. on Small Business, 99th Cong., 2d Sess,
(1986); The State of Hispanic Small Bustness in
Amertca: Hearings Before the Subcomm. on SBA
and SBIC Authority, Minority Enterpriseand
Genieral Small Business Problems of the House
Comm. on Small Business, 99th Cong., 1st Sess,
(1985).
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transit projects, a congre‘ssional ,
committee observed thatithad - -
considered extensive testimony and
evidence, and determined that this -
action was “necessary to remedy the
discrimination faced by soclally and_ .
economically disadvantaged persons .
attempting to compete in the highway
industry and mass transit construction
Industry.” 22
Congress has also established goals for
SDB .participation in procurement at the.
" .Defense Department, and authorized -

- that agency to use specific forms of
remedial measures to achieve the
goals.23 The Defense Department
program too is predicated on ﬁndlngs .
that opportunities for minority-owned -
businesses had been impaired.24 More
fundamentally, in establishing the

. program, Congress recognized that
fostering contracting opportunities for -
minority-owned businesses at the
Defense Department is criicial, because -
that agency alone typically accounts for

. more than two- thirds of the fedeml

a2 S, Rep. No. 4, 100th Cong., lst Sess. 11 (1987)
The DoT goals were Inttlally established In the
Surface Transportation Assistance Act of 1982, Pub.
L. No. 97-424, § 105(), 96 Stat. 2097 (1982). They
were continued in'the Surface Transportation and
Uniform Relocatlon Assistance Act of 1987
(*STURAA"), Pub. L. No. 100-17,'§ 106(c)(1), 101’
Stat. 132, 145°(1987). Congrss held further hearlngs

. on the subject after passage of STURAA. See
Mjnorﬂ_y Construction Contracting: Hearing Before

the Subcomm. on SBA, the Gerieral Economy and ' .

Minority Enterprise Development of the House
Comm. on Small Business, 101st Cong., Ist Sess.’
(1989): Disadvantaged Business Set-Asides in’

Transportation Construction Projects: Hearings " -
Before the Subcomm. on Procurement, Innovation *
and Minority Enterprise Devélopment of the House

Comm. on Small Business, 100th Cong., 2d Sess. . -
(1988): Barriers to Full Minority Participation in
- Federally Funded Highway Construction Projects:

Hearing Before a Subcomm. of the House Conun on

Government Operations, 100th Cong., 2d Sess. -
(1988). Congress subsequently reauthorized the*
goals In the Intermodal Surface Transportation *
Efficlency Act of 1991, Pub. L. No. 102-240,
§1003(b), 105 Stat. 1914, 1919 (1991). See 137
Cong. Rec. S7571 (June 12, 1991) (statement of Sen.
Simpson) (expressing support for continuation of
disadvantaged buslnss progam at Transponatlon
Department). .

- Congress has established comparable initiatives ’

to encourage dlsadvantaged business partlclpatlon

In grant programs administered by the.
Environmental Protection Agency (EPA). For
example, reciplents of grants awarded by EPA
under the Clean Air Act are required to set .
disadvantaged business goals. See 42 U.S.C. §7601°

note; see also 42 U.S.C. §4370d (establishing an

. SDB goal for recipients of EPA funds used in .
“support of certaln environmental-related projects);'
H.R. Rep. No. 226, 102 Cong., Ist Sess. 48 (1991).

»10US.C.§2323. ..
2 See H.R. Rep. No. 332, 99th Cong., 1st Sess.

139-40 (1985) (if disadvantaged firms had been able.

. to “participate in the ‘early’ development ofmajor
Defense systemns, they. would have had an :
opportusiity to gain the experuse required to bid on i

- such contracts"); see also H.R. Rep. No. 450, 99th
Cong., Ist Sess.; 179°(1985): 13} Cong. Rec. 17, 445-
17,448 (1985); H.R. Rep. No. 1086, 98th Cong., 2d
Sess. 100-01 (1984).

‘contracting officers at that important
. procuring agency and to the vast .

.attitudes and old habits die hard * * *. Defense

government s procurement actlvlties '
Therefore, affirmative action efforts at
the Defense Department enable
minority-owned businesses to
demonstrate their capabilities to

number of nonminority firms that
provide goods and services to the
Pentagon. In turn, minority-owned .

‘businesses can begin to break into the

contracting networks from which they .

" typically have been excluded.?s

Opportunities for minority-owned
businesses to participate in Defense

,Department procurement increased

following the introduction.of the ,
affirmative actlon program there in the

Jlate 1980s. However,.the effects-of ,
- discrimination were still felt in federal -
" procurement generally. Based on . .
- information it obtained through a 1993
" hearing, a congressional committee

reported the following year that this’
“lack of opportunity results primarily

" from discriminatory or economic.
- conditions,” and that “lmproving access .

to government contracts and
procurement offers a significant

~ opportunity for business development
"in many industry sectors.” 26 In the
-Federal Acquisition Streamllnlng Act of
1994, Congress saw fit to make available

to all agencies the remedial tools that -
previously had been granted to the
Defense Department, in order to .
“improv[e] access to contracting
opportunities for * * * mlnority -owned -
small businesses." 27
Through its recurring assesments of

. the implications of discrimination

‘against minority- -businesses, Congress

" has concluded that, standing alone,
legislation that simply proscribes raclal -

-‘dLs‘crimlnatlon isan lnadequate remedy

3 See 131 Cong. Rec 17,447 (1985) (statemem of
Rep. Conyers) (affirmative action needed to break -
down * buddy<buddy contracting™ at the Defense
Department, “which has the lafgest procurement

. program in the Federal Government”); /d.
. (statement of Rep. Schroeder) (an “old boy’s club” ,

in Defense Department contracting excludes many *

. minorities from business opportunities); see also

Department of Defense: Federal Programs to ' -
Promote Minarity Business Development: Hearing
Before the Subcomm. on Minarity Enterprise, -

. Finance and Urban Development of the House *

Comm. on Small Business, 103d Cong., 1st Sess. 49
(1993) (statement of Rep. Roybal-Allard) (“Old

coitracting has, traditionally, been a closed shop

- Only a select few need apply. Since the passage of
the minority contracting opportunity law, some ..
. progress has been made."); H.R. Rep. No. 1086, 98th

Cong., 2d Sess. 100-101.(1984) (low level of
participation by disadvantaged firms in Defense

. Department contracting indicated a need to expand
‘ procuremem opportunltlm at that agency for such

firms).
#H.R. Rep. No 870 103d Cong anS& 5

" (1994).

27 140 Cong. Rec H9242 (Sept. 20, |994)

" (statement of Rep. Dellums).

Congrms also has attempted to redress -
" the problems facing minority businesses
" through race-neutral assistance to all
. small businesses.28 Congress has

determined, however, that those -

.-, remedies, by themselves, are ~ . .
-“ineffectual in eradicating the effectsof -

past discrimination,” 2 and that race-
consclous measures are a necessary

- supplement to race-neutral ones.30" -

'Finally, based on its understanding of .
. what happens at the state and local level

' :when use of affirmative action is

severely curtalled or suspended
outright, Congress has concluded that

. minority participation in government
‘procurement tends to fall dramatically

in the absence of at least some kind of

‘remedial measures, the result of which .
" is'to perpetuate the discriminatory

barriers that have kept minorities out of
the mainstream of public contracting.3!

2 Beginning with the Small Business Act of 1953,
Congress has authorized numerous programs to
“ald, counsel, assist, and protect * * * the Interests
‘'of small:business concerns” and “'insure that a falr
proportion of the total purchases and contracts for,

. supplies and services for the government be placed

‘with small-business " Pub. L. No. 163,
§202, 67 Stat. 232 (1953). After recogntztng In the

" 1960s the specific problems facing minority owned
. businesses, Congress attempted to address them

through race-neutral measures. For example, in‘

‘1971, Congress amended the Small Business.

Investment Act to create a surety bond guarantee
program to assist small businesses that have trouble
obtalning traditional bonding. In 1972, Congre&
created a new class of small business Investroent
companies to provide debt and equity caplital to

" small businesses owned by soclally and

.. economically disadvantaged Individuals. And over

the years, Congress has continuously reviewed and

" strengthened programs to assist all small businesses

through the Small Business Act. See e.g. Pub. L. No.

. .93-386, 88 Stat. 742 (1974); Pub. L. No. 94-305, 90

Stat. 663 (1976); Pub. L..No. 95-89, 91 Stat. 553
(1977).

. z’Cnmm 488 U.S. at 550 (Marshall, J.,.

dissenting). Accord Fullllova. 448 U.S. at: 467
(plurality opinion); /d. at 511 (Powell, }.,

concurring); see also City of Richmond v. JA.

Croson: Impact and Response: Hearing Before the
Subcomm. on Urban and Minority-Owned Business
Development of the Senate Comm. on Small

Business, 101st Cong., 2d Sess. 48 (1990) (statement .
of Ray Marshall); H.R. Rep. No. 468 94th Cong., 1st
Sess. 32 (1975).

: 301t bears emphasizing that rac&neutml programs ©
for small buslhesses are important and necessary

" components of an overall congressional strategy to

enhance opportunity for small businesses owned by -
minorities. For example, Congress has authorized
contracting set asides for small businesses
generally—minority and nonminority alike—as well

.~ as a host of bonding, lending, and technical o
" assistance programs that are open to all small

- businesses. See 15 U.S.C. §631 et seq. -

31 The Meaning and Significance for Minarity
Businesses of the Supreme Court Decision in the
City of Richmond v. ].A. Croson Co.: Hearing Before
the Legisiation and National Security Subcomm. of

¢ .the House Comm. on Government Operations, 101st
- Cong., 2d Sess. 57, 62-90(1990); City of Richmond
* v.J.A. Croson: Impact and Response: Hearing -

Before the'Subcomm. on Urban and Minority-
Owied Bustness Development of the Senate Comm.
on Smali Business, 101st Cong., 2d Sess. 39-44
(1990) (statement of Andrew Brimmer).
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The foregoing is just a sampling from
the legislative record of congressionaliy-
“authorized affirmative action in
government procurement. The

remainder of the memorandum surveys

evidence from other sources regarding
the impact of discrimination on the -
ability of minority-owned businesses to
compete equally in contracting markets.
This evidence confirms Congress’
determination that race-conscious
remedial action is needed to correct that
problem.

. Discriminatory Barriers to Minority
Contracting Opportunities ;

Developing a business that can
successfully compete for government
contracts depends on many factors. To
begin with, technical or professional
experlence, which is typically attained
through employment and trade union
opportunities, is an important
prerequisite to establishing any

business. Second, obtalning financing is-

necessary to the formation of most
businesses. The inability to secure the
twin building blocks of experience and
financing may prevent a business from
ever petting off the ground. Some
individuals overcome these initial
obstacles and are able to form
businesses. However, they subsequently
may be shut out from Important
contracting and suppller networks,
which can hinder their ability to
compete effectively for contract
opportunities. And further barrlers may
be encountered when a business trles to
secure bonding and purchase supplies
for projects—critical requirements for
many major government contracts,

While almost all new or small
businesses find it difficult to overcome
these barriers and become successful,
these problems are substantially greater
for minority-owned businesses.
Empirical studies and reports issued by
congressional committees, executive
branch commissions, academic
researchers, and state and local
governments document the widespread
and systematic impact of discrimination
on the ability of minorities to carry out
each of the steps that are required for -
participation in government contracting.
This evidence of discrimination can be
grouped into two categories:

(i} evidence showing that
discrimination works to preclude
- minorities from obtaining the
experience and capital needed to form
and develop a business, which
encompasses discrimination by trade
unions and employers and
discrimlnation by lenders;

(i1) evidence showing that

discriminatory barriers deprive existing -

minority firms of full and fair

" the development and maturity of
. minority businesses.” 32 That these

contracting opportunities, which-
encompasses discrimination by private
sector customers and prime contractors,
discrimination by business networks,
and discrimination by suppliers and
bonding providers.

The following provides an overview
of both categories of evidence.

A. Effects of Discrifination on the
Formation and Deve!opment of Mnodly
Businessm :

A primary objective of affirmative
action in procurement is to encourage
and support the formation and .
development of minority-owned firms
as a remedy to the “racism and other

" barrlers to the free enterprise system’

that have placed a heavier burden on

efforts are necessary Is evideat from the
recent findings by the U.S. Commission
on Minority Business Development,
appointed by President Bush. The .

Commisslon amassed a large amount of

evidence demonstrating the marginal

‘position that minority-owned -

businesses hold In our soclety:
-« Minorities make up more than 20
percent of the population; yet, minority-

‘owned businesses are only 9 percent of
-all U.S. businesses and receive less than

4 percent of all business recejpts.3?

s Minority firms have, on average,
gross recelpts that are only 3496 of that
of nonminority firms4

¢ The average payroll for minorlty
firms with employees is less than half
that of nonminority firms with
employees.3s .

President Bush s Commission
undertook an extenslve analysis of the

" barriers that face minority-owned

business formation and development. It
concluded that “minorities are not

- underrepresented in business because of

choice or chance. Discriminatlon and
beriign neglect is the reaSon why our
economy has been denied access to this
vital resource.” 3 Further evldence of

32 Small and Minority Business in the Decade of
the 1980's (Part 1): Hearings Before the House
Comm. on Small Business, 97th Cong., 1st Sess. 4
(1981). See alsa H.R. Rep. No. 870, lﬂzd Cong 2d
Sess. 5 (1994).

» United States Commission on Minority -
Business Development, Final Report 2-6 (1992).

"These statistics are based on 1987 census data, the

most recent full data available regarding the status
of minority-owned businesses, Preliminary reports
from 1992 census data reveal that the status of

' minority firms has not significantly Improved. For
- instance, African Americans are 12 percent of the

population but, .in 1992, owned only 3.6% of all

- businesses {up from 3.1% in 1987) and received just ~

1 percent of all U.S. business recelpts {(which is the
same level as in 1987).
M id a3

3 Id. at 4.

3 Id. at 60.

the effect of discrimination on minority
business development Is revealed in
recent studles showing that minorities

- are significantly less likely than whites

to form their own business—eaven after
controlling for income level, wealth,
education level, work experience, age

- and marital status.3? These findings

strongly Indicate that minorities “face
barriers to business entry that
nonminorities do not face.” 38

Since the inception of federal
affirmative action initiatives in
procurement, policy makers have
recognized that there are two principal
barriers to the formation and
development of minority-owned

- businesses: limited technical experience

and limited financial resources.

- President Nixon's Advisory Council on

Minority Business Enterprise identified
these barriers in 1973 when it reported
that “‘a characteristic lack of financial
and managerial resources has impaired
any willingness to undertake enterprise -
and its Inherent risk.” 3 Two decades

. later, a congressional committee found

that minorities continue to have *‘fewer

‘opportunities to develop business skills

and attitudes, to obtaln necessary
resources, and to gain experience,
which is necessary for the success of
small businesses in a competitive
environment."” 40 Discrimination in two
sectors of the national economy .
accounts, at least in part, for the
diminished opportunity: discrimination
by trade unions and employers, which
has prevented minorities from garnering
crucial technical skills; and
discrimination by lenders, which has -
prevented minorities from gamering
needed capital. - ,

" 1. Discrimination by Trade Unions and

Employers
President Nixon's Advisory Council

- on Minority Business Enterprise

determined that “the lack of .

" opportunity to participate in managerial '
technical training has severely restricted
the supply of [minority] entrepreneurs,

37 See Division of Mlnorlty and Women's
B Devel Opportunity Denied: A
Sfuo'y of Ractal snd Sexual Discrimination Related

- to Government Contracting in New York State,

Appendix D, 53-75 (1992) {finding that minoritles
in New York were 209 less likely to enter self-
employment than similarly situsted whites);
Timothy Bates, Self-employment Entry Across
Industry Groups, journal of Business Vemuﬂng.
Vol, 10, at 143—56 {1995},

3 Tunothy Bates, Self-employment Entry Acrass
Industry Groups, Journal of Bushms Venturing,
Vol. 10, 149 (1995).

» Samuel Doctors & Anne Hufl, Mlmmy
Enterprise and the President’s Council 4-6 (1973)
{quoted in Tuchfarber et al., City of Cincinnati:
Croson Study 150 {1992)).

40 H R. Rep. No. 870, 103d Cong.. 2d Sess. 5
(1994).
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- managess and technlclans vy A history -
- of discrimination by unlons and
employers helps to explain this
unfortunate phenomenon. -

Prior to the civil rights
accomplishments of the 1960s, labor
unions and employers were virtually
free to practice overt racial
discrimination. Minoritles were -
segregated Into mental, low wage
positions, leaving no minority managers
or white collar workers in most sectors
of our economy. Trade unions, which
controlled training and job placement in
many skilled trades, commonly barred .
minorities from membership. Asa
result, “whole industries and categories
of employmem were, In effect, all-white,
all-male.” 42 These practices left
" minorities unable to gain the experience
.- needed to operate all but the smallest

buslnesses. prlmarily consisting of small

“mom and pop” stores with no:
employees, minimal revenue, located in
segregatéd nelghborhoods, and serving -
an exclusively minority clientéle.4?

Discrimination by unlons has been
recognized as a major factor in
preventing minorities frofm obtaining

trades. Title V11 of the Civil Rights Act
of 1964 (prohibiting employment
discrimination) was passed, In part, in
response to Congress’s deslre to halt
“the persistent problems of raclal and.
‘religious discrimination or segregation 2

* * *.by labor unions and professional, -

business, and trade assoclations.’ 44
Even after Title VII went on the books, -
however, unions precluded minorities
. from membership through a host of
" discriminatory policies, including the

.use of “tests and admisslons criteria
which [have} no relation'to on-the: job
.skills and which [have] a differential

impact’” on minorities; 45 discriminating

“1 Samuel Doctors & Anne Huff, Minority
Enterprise and the President’s Counci 4-6 (1873)
(guoted in Tuchfarber o al,, Cffy of Cfndmatt
Croson Study 150 {1992)). ®
" 4 AfMirmative Action Rev:ew Reporr to the
President 7 (1995). = -

43 See, e.g., Joseph Plerce, Negro Buslness and
Business Education (1947); Andrew Brimmer, The
Economic Potential of Black Capitalism, Public -
Policy Vol. 19, No. 2, at 289-308 {1971): Kent:
Gilbreath, Red Cap!fallsm An Analysis of the «

' _Navajo Economy-(1973).,

+ S.Rep. No. 872, 88th Cong., Ist Sess. 1(1964)
See, e.g., Brimmer & Marshall, Public Palicy and

of Adanta and Fulton County, Georgia, Pt. V1i, 11—

17 (1990} (in 1963, minorities were prohiblted from

Jjoining Atlanta unions representing plumbers,
electricians, steel workers and bricklayers): TEM -

- Assoclates, Mlnomy/Women Business Study:

. Revised Final Report, Phase I, Volume [ 3-13 ( In”
1963, not one of the 1,000 persons'in
apprenticeship training in Dadé Coumy was Black
and the Miami Sheet Metal Workers jocal, like most
other {rade Gntons, was all white."). .

*$ United States v. Iron Workers Local 86, 443
. F.2d 544, 548 {(3th Cir) cent. denled, 404 U.S. 984

-opportunities.4? As a result, unlons -
.. remained virtually all-white for some
- time after the enactiment of Tite VIL:

“in the appllcatlon of admission C
criteria; 46 and imposing admission .
conditions, such as requiring that new

_ members have a family relatlonshlp

with an existing member, that locked
minorities out of membership.

o In 1965, the President’s

. Commission on Equal Opportunity

found that out of 3,969 persons selected

- for skilled trade union apprenticeships
"in 30 southern: cities only 26 were -
' black.*s ‘

 In 1967, blacks made up Ies than
1 perceat of the natlon’s mechanical

union members (l.e: sheet metal =~

workers, bollermakers, plumbers,
electricians, ironworkers and elevawr

. constructors).4? :
. * In 1969, only 1.6 percent of

Philadelphia constriction union

" members were minorities.s®

Even when minorities were admltted

" to unlons, discriminatory hiring

. practices and senlority systems often
_-were used 'to foreclose job opportunities
‘to them.s' These actlons werethe

employment opportunities in the skilled” :
: {1971) See alsa Hamaed’ v. International A&s nof

Bridge, Structural & Omamental Iron Workers, 837

_F.2d 506 (8th Cir. 1980) (selectlon criteria,

including aptitude test, and the requirement of a
high school diploma ss s condmon of eliglbility

. were dlscrumnntory)

-# United States v. Iron Workefs Local 86, 443

_F.2d 544,548 (9th Cir.) (differential appl\catlon and
‘. admisslons requirements between whites and
blacks; spurious reasons glven for rejections of
_ blacks), cert. denied, 404 U.S. 984 (1971); Sims v.

Sheet Metal Workers Int'l Ass'n, 489 F.2d 1023 (6th

_Clr. 1973) (union walved requirements for white

applicants).

. 47 United States v. Ummd Bhd. of Ci ers and

,’T " Jolners of America, 457 F.2d 210, 215 (Tth Cir.) cent,
- denled, 403 U.S. 851 (1972) {family relation -

requirement excluded minorities from Carperters
trade);,United States v. International Ass'n of -

" Bridge, Structural and Omarmiental Iron Workers,

438 F.2d 679, 683 (7th Cir.) {requiring family
relanonstups between new and existing members

““effectively precluded non-white membership™)
© cert. denled, 404 U.S. 830 (1971}; Asbestas Workers,

Local 53v. Vog}a', 407 F.2d 1047 (5th Cir. 1969)
(rule restricung rnembeshlp to sans or close -

* relatives of current meémbers perpetuated the eﬂect

of past exclusion of minorities).
“¢ Jaynes Assoclates, Minority and Women s

: fPamprallan in the New Haven Construction

Industry: A Report to the City of New Haven 24
(1989) (citing Nindings of Presldent S, Commlsslon

‘on Equal Opportunity).
.. 4 Steve Askin & Edmund Newton, Blood Sweal
. and Steel, Black En(e.rprlse Voli. 14, at 42 (1984).

Promotion of Minority Economic Development: City -

3¢ Department of Labor Memorandum from -
Arthur Fletcher to All Agency Heads (1569) (cited
In Affrmative Action Review: Report to the
President 11 (1995)) (introducing the “Philadelphia
Plan” requiring the use of affirmative action goals -
and.timetables In construction, Secretary Fletcher |

_‘noted that “equal employmem opportunity in these

trades In the Phitladelphia area is stilt far froma

reality. * * * We find, therefore, that special

measures are required to provide equal opportunity
in these seven trades™).
51 See Penmyfvanta v. Operating Eng'rs, Local.

. 542,469 F. Supp. 329 339 (ED. Pa. 1978) (unlons

LS

subject of numerous civil rights sults,

. leading the Supreme Court to declare in -
~ 1979 that “judicial findings of exclusion

from crafts on racial grounds are so

" numerous as to make such exclusion a-

proper subject for Judicial notice.” 52

" Well into the 1980s, courts, committees” . - -
._of Congress, and administrative agencies
continued to idengify the “'inability of

many minority workers to obtain Jobs”
through unions because of *'slavish
adherence to traditional preference

- practices [and] also from overt

discrimlination.” 53
“The discriminatory conduct that was
the subject of the Supreme Court’s
decision in Local 28, Sheet Metal -
Workers v. EEOCS4 is illustrative of the
pattern of racial exclusion by trade

" unions and its consequences for

minorities. The union local operated an . .
apprenticeship trainlng program
designed to teach sheet metal skills.
Apprentices enrolled in the program -

. recelved class-room training, as well as

on-the-job work experience. As the
Supreme Court-described It, successful

. completion of the program was the
.- principal means of attaining union

membership. But by excluding
minorities from t_he apprenticeship

- program through “pervasive and

egregious discrimination,” 55 the local -
el'fectively excluded mlnorltles from the

N

- held lable for raclal dlscrlmlnauon in employee

referral procedures and practices); Waldinger &
Balley, The Continuing Significance of Race: Raclal
Contlict and Racial Discrimination in Construction,
Politics and Soclety, Vol. 19, No. 3, at 299 {1991)

¢ ("Despite niles and formal procedures, Informal

relationships still dominate the union sector’'s -
empl esses.””); Edmund Newton, Stee!,

proc .
- The Union Fiefdom, Black Enterprise, Vol. 14, at 46
- {1984) (discrimination in operation of hiring halls

“opesated as impenetrable barriers” to minority job
seekers). See generally Barbara Lindeman Schiei &' .
Paul Grossman, Employment Discrimination Law
619-28 {1983). |

3 United Steelworkers of Am v. Weber 443 U.S
193, 188 n. 1 {1879).

53 Taylor v. United States Dept. of Labor, 552 F
Supp. 728, 734 (E.D. Pa. 1982). See Minority .
Business Participation in Department of ¢
Transportation Projects: Hearing Before a.

Subcomm. of the House Comm.on Government -

Operations, 99th Cong., Ist Sess. 201 (1985)
{testimony of James Haughton) {(minority

contractors continue to “suffer{] heavily because

thay have been victims to that discrimination as
practiced by the unions”); Division of Minority and -
Women's Busl Devel it Opportun!{y ’

“Denied!: A Study of Racial and Sexual

Discrimination Related to Government Contracting .

. in New York State41 (1992) {‘At least seven reports

were issued by federal, state and city commissions
and agencies between 1963 and 1982 documenting

. the pattern of racial exclusion from New York's

skilled trade unlons by constitution and by-law
provisions, member sponsorships rules, subjective

. Interview tests and other techniques, as well as the

complicity of construciion contractors and the
acquiescence of govemment agencies In those
‘practices.”), .
34 478 U.S. 421 (1986)
33 id. a 476,
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union for decades. Such exclusion
continued notwithstanding the passage
.of Title VIl and a serles of

administrative and judicial findings In .

the 60s and 70s that the local had
engaged in blatant discrimination in
shutting minorities out of the program.
Indeed, even Into the 80s, the local
persisted In violating court orders to
open up the program to minorities.*s

More recently, a Yale University
economist prepared a report
documenting the history of
discrimination by New Haven unions
that “confirms the nationwide pattern of
discrimination.” 57 Prior to the passage
of the Civll Rights Act of 1964, New
Haven's unions prohibited minority
membershlp, and minority workers
were almost completely segregated into
Jobs that whites would .not take because
they required working under condltions
.of extreme heat or discomfort.s® After
passage of the Civil Rights Act,

minorities were prevented from entering .
- recrulting practices that exclude

unions by a rule requiring that at least
three current members sponsor the
application of any new member.3?
Although the policy was race-neutral on
its face, it was almost impossible to
find three members who would
nominate a minority {and] stand up for
him In a closed meeting when other
members would undoubtedly attack the
. candidate and his sponsors.” 6 This and
other discriminatory policles prevented
all but five African Americans from
Joining the 1,216 white members of the
highest paid skilled trade unlons in
1967, and throughout the mid-70s,
unions and apprenticeship programs
remalned virtually all-white.5! The
report concluded that the history of
“blocked access to the skilled trades is '
the most important explanation of the
low numbers of minority and women
construction contractors today." 62

3 Id. at 433-34.

57 Jaynes Associates, Minority and Women's -
Participation in the New Haven Construction’
Industry: A Report to the City of New Haven 25~
26 (1989).

s Id. at 26-27.

32 Id. at 28.

@ [d. at 28.

6 [d. at 33; New Haven Board of Aldermen,
Minority and Women Business Participation in the
New Haven Construction Industry: Committee
Report 7 (1980},

82 Jaynes Associates, Minority and Women's
Participation in the New Haven Construction
Industry: A Report to the City of New Haven 34
{1984}, Comparable conclusions about the Impact of
trade unlon discrimination have been reached in
studies from other jurisdictions around the country.
See, eg., D.J. Miller & Associates, et al., The
Disparity Study for Memphis Shelby County
Intergovernmental Consortium 11-46 (Oct. 1994)
("'In Memphis, trade unions have historically
discriminated against Afrlcan Americans.”). Report
of the Blue Ribbon Panel to the Honorable Richard
M. Daley, Mayor of the City of Chicago 43 (March .

. Op)

There is no doubt that trade unions
have put much of the discrimimutory
past behind them, and they now provide
an important source of opportunity for
minorities. Some barriers to full

rtunity remain, however.s3
parallel history of discriminatory
treatment by employers has prevented
minorities from rising into the private
sector management positions that are
most iikely to Iead to self-employment.
In 1972, Congress found that only 3.5
percent of minorities held managerial
positions compared to 11.4 percent of
white employees.®4 Congress attributed
this underrepresentation to continued

discriminatory conduct by “‘employers, -

labor organizations, employment i
agencles and joint labor-management
committees.”’ 63 Evidence derlved from
caselaw and academic studies shows a
variety of discriminatory employment
practices, including promoting white
employees over more qualified minority
employees; %6 relylng on word-of-mouth

minoritles from vacancy :
announcements; 7 and creating -

1990) (“The Task Force specifically notes the
excluslon of minorities and women fromthe -
bullding trades.”): National Economic Research
Assoclates, et al., Avallabliity and Utilization of
Miportty and Women-Owned Business Ent

at the Massachusetts Water Resources Authority 72
(Nov. 1990} {“A number of M/WBE owners . -
complain that problems caused by unlons are
exacerbated by state bidding requirements that .
make Ut difficult or impossible for non-union firms
to bid.™); Coopers & Lybrand, et al., State of

Maryland Minority Business Utilization Study 9
{Feb. 1990) (discussing discrimlnatory unlon
practices).

4 See BPA Economlcs, et al., MBE/WBE Disparity
Study of the City of San Jose 1-34 {1990} (“When
trylng to join unions, minorities may face testing
and experience requirements that are waived in the
case of relatives of current union members.");
Waldinger & Balley, The Continuing Significance of
Race: Racial Conflict and Racial Discrimination in
Construction, Politics and Society, Vol. 19, No. 3,
at 296-97 {1991) (“In 1987, blacks averaged less
than 80 percent of parity for all skilled trades with
even lower levels of representafion in the most
highly paid crailts like electricians and plumbers.”);
The Meaning and Significance for Minority
Businesses of the Supreme Court Decision in the
City of Richmond v. J.A. Crason Co.: Hearing Before
the Legislation and National Security Subcomm. of
the Comm. on Government Operations, 131st Cong.,
2d Sess. 111-15 (1990).

“H.R. Rep. No. 233, 92d Cong,, 2d Sess. 3 (1972). -

sld at?.

s See, e.g., Winbush v. lowa, 69 FEP Cases 1348 ..

(8th Cir. 1995) (evidence was “overwhelming’ that
employer had engaged In disparate treatment with
respect to promotion of black employees); (United
States v. N.L. Industries, Inc., 479 F.2d 354 (8th Cir.
1973) (99 percent white management structure -
caused, in part, by promoting lesser qualified white
employees aver more qualified minerities). .

67 See, 6.8. EEOC v. Detrolt Edison Co., 515 F.2d
301, 313 {6th Cir, 1975), vacated and remanded on
other grounds, 431 U.S. 951 (1977} (finding
discrimination In “the practice of relying on

- referrais by a predominantly white work force™);

Long v. Sapp. 502 F.2d 34, 41 (5th Cir. 1974) {(word-
of-mouth recruitment serves to perpetuate all-white

promotion systems that lock minorities
into inferior positions: 58
A study published earlier this year

. surveyed a broad range of current labor

market évidence and concluded that -
employment discrimination is “not a
thing of the past.” ¢? Rather, race still
matters when it comes to determining
access to the best employment

" opportunities.” Progrem has been

made, of course, Yet, “more than three-
decades after the passage of the Civil .
Rights Act, segregation by race and sex
continues to be the rule rather than the
exception In the American workplace,
and discrimination still reduces the pay
and prospects of workers who are not -
white or male.” 7' The excluslonary

- conduct frequently is not deliberate, and

the people on top—who are mostly
white and male—often belleve that they
are behaving fairly. But old habits die
hard: rellance on outmoded stereotypes
and group reputations, and the
persistence of “invisible biases’ work to
perpetuate a system that creates
disadvantages in employment for
minorities toda ’

. The results olyrecent “testing’

studles—in which equally matched

“work force); Thomas v. Washington County Sch.

Bd., 815 F.2d 822 (4th Cir. 1980). See also Univ. of
Mass., Barriers to the Employment and Work-Place
Advancement of Latinos: A Report to the Glass

" Ceiling Commission 52 (Aug. 1994) {(word-of-mouth

recruiting methods that rely on soclal networks are
a significant “exchusionary barrier” to employment
opportunities for minorities); Roosevelt Thomas, e
al., The Impact of Recruitment, Selection,
Promotion and Compensation Polictes and
Practices on the Glass Ceiling, submitted to US.
Depariment of Labor Glass Ceiling Commission, 14 -
{April 1954) (noting that “recruitment practices
primarily consist{ing] of word-of-mouth and
ermployee referral networking * * * promote the
filling of vacancies almost exclusively from within.
If the environment is already homogenous, which
many are, it maintains this same ‘home-grown'
environment"}; Gertrude Ezorsky, Racism and
Justice: The Case for Affirmative Action 14-18

" {1991); U.S. Commisslon on Civil Rights,
" Affirmative Action in the 1980s: Dismantling the
.. Process of Discrimination 8 (1981); Barbara

Linderan Schlel & Paul Grossman, Employment

" Discrimination Law 571 (1983).

# See, e.g., Paxton v. Union Nationa! Bank, 688
F.2d 552, 565-566 (8th Cir. 1982), cert. denied, 460
U.S. 1083 (1983); Sears v, Bennett, 645 F.2d' 1365
(10th Cir. 1981) {system requiring that porters, all
of whom were black, forfeft senlority when
changing jobs designed to prevent promotion of
black employees), cert. denied, 456 11.5. 964 (1982);
Tesreliv. U.S. Pipe and Foundry Co., 644 F.2d 1112
{5th Cir. 1981) (senlority system created for clearly -
discriminatory p ), vacated on other grounds,
456 U1.S. 955 (1982). See also Ella Bell & Stella
Nkomoe, Barrfers to Workplace Advancement
Experienced by African Amerfcans 3 (1994)
("African Americans * * * are functionally -
segregated.into jobs less Ilkely to be on the path to
the tap levels of management.”).

« Barbara Bergmann, In Defense of Amrmatlve
Action 32-33 (1996).

0 {d. at 33.

7 Id, at 62.

72 1d. a1 63-82.


http:Ilkel>:.to
http:opportunltles.7o
http:employees.64
http:all-whlte.61
http:minorities.56
http:however.63

"

-characteristics applying for the same

Federal Reglster / Vol. 61, No. 101 / 'Ihursday. May 23 1996 / Notices

26057

minorities and nonminorities seek the
same job—are but 6ne source of
evidence supporting this conclusion. -
These studles show, for instance, that

“white males recelve 50 percent more job

offers than minorities with the same

Jobs.” As justice Ginsburg described.~ .
them, the testing studies make it - )
abundantly clear that "{jlob applicants
with identical resumes, qualifications,
and Interview styles still experience
different receptions, depending on their
race.” 74

Even when minorities are hired today, '

a "glass ceiling” tends to keep them In
lower-level positions. This pmblem was
recognized by Senator Dole who, in
1991, introduced the Glass Ceiling Act
on the basis of évidence “confirming
* * * the existence of invisible,

minorities from advaricing up the

‘corporate ladder to management and
- executive-level positions.” 75 That Act
-created the Federal Glass Ceiling- . .

Commission, which subsequently
completed an extensive study of the
opportunities available to minorities
and women in private sector
employment, and concluded that '‘at the
highest levels of business, there is,
indeed a barrier only rarely penetrated
by women or persons of color.”76 ' -
Evidence released by the Commlsslon E

‘paints the following picture:

* 97 percent of the senlqr level
managers in the nation's largest. .
companies are white.”” o

» Black and Hispanic men are half as

likely as white men to be managers or

professionals.”#

* ln the private sector, most minority
managers and professionals are tracked
into areas of the company—pérsonnel,
communications, affirmative action, .

- ‘public relations—that are not likely to

lead to advancement to the highest _

. levels of experience.” '

¢ Because private sector

. opportunities are so limited, most

minority professionals and managers
work in the public sector.im

»Cross et al., Employer Hiring Pmctim
Differential Treatment of Hispanic and Anglo Job
Seekers (1990): Turner et al,, Opportunities Denied,
Opportunities Dlmlntshed Discrimination in Hiring
(1991).

* Adarand, 115 8. Ct. at 2135 (Ginsburg, |,
dissenting).

73 Federal Glass Celling Commiission, Gaod far

" Business: Making Full Use of the Natton's Human -

Capital 11 (1995) (cnlng 1991 statement by Senator
Dole regarding 1991 Deparlmem of Labor Repon an
the Glass Ceiling Initiative). - .
idat W, L. v L
T Id. at 9. ) Lo
7 Id. at fv-vi. " i
mId. at 15-16.
80 fd. at 13.

In light of the evidence that it .
considered, the.Commission concluded

- that, “'in the private sector, equally"

" to gaining the experience needed to

. - qualified and similarly situated cltizens

are being denied equal access to

- advancement on the basis of gender, .
-irace, or ethnicity. 81

In sum, there are two central means

- operate a business. One is to be taught

e di.scrlmination have posed a coristant

" artificial barriers blocking women and  barrler to that entr ay Into the

.

. methods for a new business to raise

by a parent, passing on a family-owned

business. But the long history of
discrimination and exclusion by unions
and employers means there are very few

minority parents with any such business

to pass on.82 The second avenue isto
learn the skills needed through private

" employment. But the effects of

employment and trade unlon *

businw world &

2. Discrimlnanon by Lenders .

Without ﬁnancing. a buslness cannot
start or develop. There are two main

capital. One Is to solicit investments

- from the public by selling stock in the

. {1994) (“[Tibe construction industry is * * *
< family dominated. Many firms are In thelr second .

company (public credit); the other is to
solicit investments from banks or other
lenders {private credit). Congress has’.
heard evidence that *‘since small

" businesses have very limited or no

access to public credit markets, it is’
critically important that these enutles, A

. especially minority-owned small

businesses, have adequate access to
bank credit on reasonable terms and

e Id at 10-11.

52See, e.g., The Meaning and Slgnlﬂmnce for
Minority Business of the Stpreme Court Decision In
the City of Richmond v. J.A. Croson: Hearing Before
the Legisiative and National Security Subcomm. of
the House Comim. on Government Operations,
.100th Cong., 2d Sess. 111 (1990) (statement of
Manuel Rodriguez) (“[flew [minorities] today have
families frora whom they can inherit” a business);
H.R. Rép. No, 870, 103d Cong., 2d Sess. 15 n. 36

* o third generation operating structures."}); New -

Haven Board of Aldermen, Minority and Women’
Business Participation in the New Haven

Construction Industry 10 (1990) ("The exclusionof

minorities from construction trades employment

“* before the 1970s resulted In an absence of a parent

or family member owning a construction
business.”}., .

® National Economic Research Assoclates, et al.,
The Utilization of Minority and Women-Owned
Businesses Enterprises by Alameda County 176-77

. {June 1992) (“A numbef of witnesses identified -
" - historic union discrimination as a major limltation

to the formation and success of minority firms.");

- Jaynes Assoclates,” Minority and Women’s

" Partictpatiori in the New Haven Construction .
. Industry: A Report-to the City of New Haven 34 °.
- (1989) (discrimination has prevented minorlties . .

‘from “galn(ing] experlence and skills” necessary to
operate a business and therefore has * ‘kept the pool 1
of potential minority * ' * *.contractors artificially

© smali™).

conditions." 34 The mb is that small
businesses owned by minorities find it

“mixch more difficult than small firms

owned by nonminorities to secure 5.

. capital. Indeed, this is often cited as the
‘single largest factor suppressing the
" formation and development of mlnorlty-

owned businesses.8s The sad fact is that, -

* through countless hearings, Congress

has learned that lending discrimination

pl:gs r.role in this regard.?¢ .
ver and over again, studies show

that minority applicants for business. |

loans are more likely to be rejected and,. -

s Avallability of Credit to Mina‘lty and Women-
Owned Small Businesses: Hearing Before the
Subcomm. on Financial Institutions Supervision,
Regulation and Deposit Insurance of the House
Comm. on Banking, 103d Cong., 2d Sess. 6 (1994) -

- f{statement of Andrew Hove). One reason that .
+ .. minorities starting
* reliant on bank lending |s because theytmdltlonally

small businesses are especially

tack personal wealth or to other of
private credit, such as loans from family or friends.
See generally Oliver & Shaplro, Biack Wealth/White

. Wealth (1993)..
%3 See The Wa!! Strea!‘}oumal Repa'ts. Black
Entrepreneurship R.1 (1992) (Roper Organization

poll of 472 minority business owners listed access

- "to capital as the priroary barrier to their business

development); United States Commission on.
Minarity Business Development, Final Report 12
{1992) (“One of the most formidable stumbling

" blocks to the formation and development of
_minority businesses Is the lack of access to

capital.”}.

% See Avallability of Credit to Minority and
Wormen Owned Small Businesses: Hearing Befam
‘the Subcomm. on Financial Institutions -

 Supervision, Regulation and Deposit Insurance of

the House Compi..an Banking, 103d Cong., 2d Sess.

. 27 (1994) (statement of Wayne Smith) (while

perhaps more subtle than discrimination in
mortgage lending, discrimination in business

© lending exists); H.R. Rep. No. 870, 103d Cong., 2d

Sess. 7 (1994) (“There Is a widespread reluctance

on the part of the commercial banking * * * and
capital markets to take the same risks with a
[minarity] entrepreneur that they would readily do
with a white one.”); Disadvantaged Business Set-
Asides In Transpoetation Construction Projects:
Hearing Before the Subcomm. on Procurement,
“Innovation, and Minority Entesprise Development of
the House Comm. on Small Business, 100th Cong,,
2d Sess. 26 (1938) (statement of Joann Payne)

- ("*[blecause of the ethnic and sex discrimination

practiced by lendlng institutions, it was very

" . difficult for minorities and women o secure bank

loans."}: The Disadvantaged Business Ent

 Program of the Federal-Aid Highway Act: Hearing

Before the Subcomm. on Transportation of the
Senate Comm. on Environment and Public Works,
99th Cong. 1st Sess. 363 (1985) (statement of James
Laducer) (North Dakota banks “refuse to lend
monies to minority businesses from nearby Indian
communities™); see also Fiscal Economic and Social
Crises Confronting American Cities: Hearings Before
the Senate Comm. on Banking, Housing; and Urban.
Affairs, 102d Cong., 2d Sess. (1992); Federal :

" Minority Business Programs: Hearing Before the

House Comm. on Small Business, 102d Cong., 1st
Sess. (1991); City of Richmond v. J.A. Crason:

', Impact and Response: Hearing Before the

Subcomm. on Urban and Minority-Owrned Business ..

" Development. of the Senate Comm. on Small
" Business, 101st Cong., 2d Sess. (1990); Mlnomx

Construction Contracting: Hearing Before the

.Subcomm. on SBA, the General Economy and.

Minonrity Enterprise Development of the House

- Comm. on Small Business, 101 Cong Ist Sess,

(1989).
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when accepted, receive smaller loan
amounts than nonminority applicants
with identical collateral and borrowlng
credentlals:

¢ The typical white-owned business
receives three times as many loan
dollars as thé typical black-owned
business with the same amount of
equity capital .87 In construction, white-
owned firms receive fifty times as many
loan dollars as black-owned firms with
identical equity.®®

¢ Minorities are approximately 20
percent less likely to receive venture -
capital financing than white flrm
owners with the same bormwlng
credentials.?®

* All other factors being equal, a
black business owner is approximately
15 percent less likely to receive a
business loan than a white owner.%?

¢ The average loan to a black-owned
construction firm is $49,000 less than

- the average loan to an equally matched

nonminority construction firm.%!

A comparable pattern of disparity
appears in the most recent study on
lendlng to minority firms, which was
released earlier this year. That study
surveyed 407 business owners in the
Denver area. It found that African
Americans were 3 times more likely to.
be rejected for business loans than -
whites.®2 The denial rate for Hispanic
owners was 1.5 times as high as white
owners.? Disparities in the denial rate
remalned significant even after
controlling for other factors that may
affect the lending rate, such as the size

* Timothy Bates, Commencial Bank Financing of
White and Black Owned Small Business Start-ups,

Quarterly Review of Economics and Business, Vol. ~

31, No. 1, at 79 (1991} ("The findings indicate that
black buslnesses are receiving smailer bank loans
than whites—not becausa they are riskier, but,
rather, because they are black-owned businesses.”).

8 Grown & Bates, Commercial Bank Lending
Practices and the Development of Black-Owned
Construction Gompanies, Journal of Urban Affalrs,
Vol. 14, No. 1, at 34 (1992).

= Bradford & Bates, Factors Affecting New Firms
Success and their Use in Venture Capital
Financing, Journal of Smali Business Finance, Vol.
2, No. 1, at 23 (1992) ("The venture capital market
* * * differentiaily restricts minority eftrepreneurs
from obtalning venture capital.”).

s Falth Ando, Capltal Issues and the Minority-
Owned Business, The Review of Black Political
Economy, Vol. 16, No. 4, at 97 (1988).

*t Grown & Bates, Commercial Bank Lending
Practices and the Development of Black-Owned
Canstruction Companies, Journal of Urban Affairs,
Vol. 14, No. 1, at 34 (1992).

%2 The Colorado Center for Communtty .
Develapment, University of Colorado at Denver,

" Survey of Small Bustness Lending in Denverv.

(1996). See Michael Selz, Race-Linked Gap is Wide
in Business-Loan Rejections, Wall St. )., May 6,
1996, at B2.

93 The Colorado Center for Community
Development, Unlversity of Colorado at Denver,
Survey of Stiall Business Lending in Denver v,
(1996).

. and net worth of the business.?4 The
. study concluded that “despite the fact:

that loan applicants of three different
racial/ethnic backgrounds in this
sample (Black, Hispanic and Anglo)
were not appreclably different as
buslnesspeople, they were ultlmately

. treated differently by the lenders on the

crucial issue of loan approval or
depial.” 93

In sum, capital isa key to operating
a business. Without financing, no
business can form. Once formed,
restricted access to capital impedes
Investments necessary for business
development. Minorlty-owned firms
face traubles on both fronts. And in
large part, those troubles stem from
lending discrimination.36 As President
Bush’s Commission on Minority -
Business Development explained, the
result is a self-fulfilling prophecy:

Our nation's hlstory hascreated a

“cycle of negativity” that reinforces

prejudice through its very practice;
restraints on capital availability lead to

failures, in turn, reinforce a prejudicial

perception of minority firms as

inherently high-risks, thereby reducing
access to even more capital and further
increasing the risk of failure.9” »

B. Discrimination in Access'to
Contracting Markets

Even when minorlties are abje to form

.and develop businesses, discrimination

by private sector customers, prime
contractors, business networks,

94 Id.
5 | -
% There Is also evidence that minorities face

discrimination in mortgage lending. See Munnell ef .

al,, Montgage Lending In Boston: Interpreting the
HMDA Data; 86 Am. Econ. Rev. 25 (1996) (finding
that minority applicants were 60 percent more
likely to be rejected for a mortgage loan than white
males with identical characteristics, inchuding age,
Income, wealth, and education). This servesto -
aggravate the problems that minoritles face In
seeking business loans, becausg an important
source of collateral for such loans to a new firm is
the home of the owner of the firm. Thus, mortgage
discrimination that impedes the ability of
minorities to obtairi loans to purchase homes (or
drives them to purchase less valuable homes than
they otherwise would) diminishes their abllity to
post collateral for business loans,

+ #7 United States Commission on Minority

.Business Development Final Report 6 (1992).

While the nation has made great strides in
overcoming ractal blas, the Commission's apt
characterization of the debilitating effects of lending
discrimination mirrors the description of the

" problem ina fandmark monograph written over

one-half century ago:
The Negro Businessman encounters greater

- difficulties than whites In securing credit. This is

partlally due to the marginal position of negro
business. It is also partially due to prejudicial
oplinions among whites concerning buslness ability
and personal reliability of Negroes. In elther case
a viclous circle Is Ln operation keeping Negro
business down.

Gunnar Myrdal, An American Dilemma: The
Negro and Modern Democracy 308 {6th ed. 1944).

suppliers, and bonding companies

-raises the costs for minority firms,

which are then passed on to thelr
customers. This restricts the -
competitiveness of minority firms, -
thereby impeding their ability to gain
access to publlc contracting markets.

1. Discrimination by Prime Contractors

and Prlvate Sector Customers

In the private sector, minority
business owners face discrimination
that limits thelr opportunities to work
for prime contractors and private sector -
customers. All too often, contracting
remains a closed network, with prime
contractors maintalning long-standing
relationships with subcontractors with
whom they prefer to work.?8 Because
minority owned firms are new entrants
to most markets, the existence and
proliferation of these relationships locks
them out of subcontracting .

" opportunitles. As a result, minority-

owned firms are seldom or never invited
to bid for subcontracts on projects that.
do not contain affirmatlve action
requirements.®® In-addition, when

% See New Haven Board of Aldermen, Minority
and Women Business Participation in the New
Haven Construction Industry 1G (1990) (“The
construction industry in New Haven remalins to a
large extent a closed network of established
contractors and subcontractors who have close
long-term relatlonships and are highly resistant to
doing business with “outsiders.”); Brimmer &
Marshall, Public Policy and Promotion of Minority
Economic Development: City of Atlanta and Fulton
County, Georgia, P1. 11, 61 (1990) (member of trade
assoclation testifled that “contractors develop good
working relationships with certain subcontractors
and tend to use them repeatedly, even in a few

- cases when thelr prices are just a little bit higher
. than other subcontractors™).

# See National Economic Research Assoclates,
The State of Texas Disparity Study: A Report to the
Texas Legislature as Atithorized by H.B, 2626, 73rd
Legislature 148 (1994) ("African American owner

- * * *1old by an employee of a prime contractor

that the contractor prefers to work with
{nonminority-owned frms)] and works with
[minority-owned firms] only when required 1o do
s0."}: DJ. Miller & Associates, Disparfty Study for
Memphis/Shelby County Intergovernmental
Consortium Vi1-10 (1994) (‘Majority compantes
will not do business with [minority-owned
businesses] because they lack confldence in [them]
and are not willing to go beyond those businesses
with whom' they have 2 10 to 15 year
relationship.”); Brown, Botz & Coddington,

" Disparity Study: City of Phoenix VIlI-10 (July 1993)

(“From the responses of a number of MBE/WREs,
another form of marketplace discrimination that
severely hampers their access to the marketplace is.
denial of the opportunity to bid. This may occur In
a varlety of ways, including, but not limited to, the
use of nen-competitive procurement and selection

.. procedures, as well as intentional acts of |

rejection.”}; National Economic Research
Associates, The Utilization of Minority and Woman-
Owned Businesses by Contra Casta County: Final

" Report ix, xitl (1992) (70 percent of minority-owned

firms reported seldom or never being used for -
contracts that do not contaln affirmative actlon
requirements); Natlonal Economic Research
Assoclates, The Availability and Utilization of

‘Minority-Owned-Business Enterprises at the
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- subcontracts, prime contractors often .

. allow that business to beat the bid (a

. Massachusetts Water Resources Autbority 74 (1952)

B seldom or never used their firms on projects that

. sector contracts with primes with which they have:

. Hilisborough Courity, 908 F.2d 908, 916 (11th cir)
* cent. denled, 498 U.S, 983 (1990) {"[clontrary to’

- of notices of contracts [and] insufficlent lead time

" Significance for Minority Businesses of the Suph:me

- requirements.”); see also Coral Constr. Co. v. King

‘reports that local minority firms were “denled

. House Comm. on the }udlclary 100th Cong., lst

-Crosen Co.: Hearing Before the Legislation and

{(statement of E.R. Mitchell): Id. at 113 {statement of .
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. An Atlanta study revealed evidence of-
the effect of discrimination by private
sector customers and prime contractors
_ on minority contracting opportunities. .

The study found that 93 -percent of the

“revenue received by minority-owned -
firms came fromythe public sector and -
only 7 percent from the private sector. -
In sharp contrast, the study found that

. nonminority firms receive only 20 :
percent of their revenue from the public
sector and 80 percent from the private’

mlnorlty Brtm are permitted to bid on

resist working with them. This sort'of
exclusion is often achleved by white
firms refusing to accept low minority
bids or by sharing low:minority bids
with another subcontractor in order to

practice known as “bid shopping™}).1%0
These exclusionary practlces have been
the subject of extensive testimony in
congressional hearings.10! . . L

" that nearly half of the black-owned
firms worked primarily for minority

- customers, and minority firms rarely

.worked in a joint venture with a white-
owned firm.to3 «

Customer prejudices are sometlmes
* graphically expressed. African | -
American business owners have
reported arriving at job cites to find
signs saying “No Niggers Allowed,” 104

(55 percent of mlnorltyawned construction firms
reported that prime contractors that use thelr firms
on contracts with affirmative action requirements

do not contaln such requirements); A Study to
Identify Discriminatory Practices in the Milwaukee
Construction Marketplace 125 (Feb. 1990) ("Only
18% of biack contractors currently have private

worked on public sector contracts with MBE -

County, 841 F.2d 910, 916 (8th Cir. 1991), cent.’
denied, 502 U.S, 1033 (1992) (noting reporis that -
nonminority firms in the county refused to work
with minority firms); Cone Corp. v. Hlllsborwg:
County, 908 F.2d 908, 916 (11th Cir), cest. denied,
498 U.S. 983 (1990) (noting reports that when
minority contractors in the county “approached
prime contractors, some prime contractors elther
wese unavallable or would refuse to speak to {the
minority contractors]”)

. 100 See Associated Gen Contractors v. Coalttion
for Economic Equity, 950 F.2d 1401, 1416 (Sth Cir.
1991), cert. denied, 503 U.S. 985 (1992) (noting

" potential customers have simply. refused
to work with a business after
discovering that its owner Is a minority.

_In arecent encounter, a black business

- owner arriving at a-home-site was told
to leave by a white customier, who
commented *‘you didn’t tell me you
were black and you don’ tsound

“black.” 108’

contracts despite belng the low bidder,™: and V
2. Discriminatmn by Business Networks

“'refysed work even‘after they were awarded the
contracts as low biddes™); Cone Corp. v.

o contracting Is not a “meritocracy”
where the low bidder always wins.
“(B)eneath the complicated regulations
and proliferation of collective .
bargaining contracts lies a different -

their praciices with non-minority subcontractors,”

local prime contractors would take minority

subcontractors® bids ““around to varlous non-
minority subcontractors until they could find a non-
minority to urz:doerbld {the minority firm]™); BBC

Research and Consulting, Regional Dis Study: E

City of Las Vegas 1X-12 (,993; flow hk{’;:;y - reality, one dominated mainly by .

Hispanic contractor told that he was not given " personal contacts and informal .

subcontract because the prime contractor “did not . et Lo

know him” and that the prime “had problems with " )

minarity 5ubs I the past”): BPA Ecororales, MBE/  Cpenesit Development Program: Hearings on H.R

WBE Disparity Study for the City of San jose (Vol.. Innovation and Minarity Ent opment of '

1)111-1 (1990) (describing practices contributing to ,N7¥a" 97 200 ERAC et l"l““’ D"l”m“‘ o Con

(o Umzalan In construction conuracts as. 15t Sess. 593 (1987) (statement of Edward Ironis); -

including "bid shopping, insuMiclent distribution ooy 1y oo ved Business Issues: Hearlngs”

" Before the Investigations Subcomm. ‘of the House'

.. Comm. on Armed Sesvices, 100th Cong., 1st Sess.
19-23 (1991) (statement of Parren Mitchell).

102 Brimmer & Marshall, Public Policy and .

“Promotion of Minarity Economic Development: City

' of Attanta and Fulton Cointy, Georgla, Pr. 1, 9-10
(1990). See dlso DJ. Miller & Assoclates, City of
Dayton: Disparity Study 183 (1991) ("A small -

" percentage of Black firms’ revenues come from
private sectof projects.”). )

19 Brimmer & Marshall, Public Policy and . .
‘Promotion of Minority Economic Development: City
of Atlanta and Fulton County, Georgla PN, 15
34 (19%0).
© 104 New Haven Board of Aldermen, Minority and
Women Participation in the New Haven
Cansuuctton Industry 10 (1990). .

.- 1#sNatlonal Economic Research Amciates, 'fhe
Utilization of Minority and Women-Owned .
Bustnesses by the City of Hayward 6-23 (1993).

. ¢ See BBC Research and Consulting, City of
Tuscon Disparity Study 1X-23 (1994).

to prepare bids"); BBC Research and Comu!tlng.
The City of Tucson Disparity Study lX-Q—!Xu! i
{June 1594) (same).

191 See, a.g., How State and Local Covemments
Wil Meet the Croson Standard: Hearing Before the
Subcomm. on Civil and Constitutional Rights of the

Sess. 54 (1989) (statement of Marc Bendlick) ([t

same peime contractor who will use a mlmrlly
subcontractor on a clty contract and will be terribly
satisfied with theé firm's performance, will simply
not use that minority subcentractor ona private -
contract whére the prime contractor Is not forced.
to'use a minority firm.”); The Meaning and

Court Deciston in the City of Richmond v. . A.
National Security Subcomm. of the Comm. on ",
Government Operations, 101st Cong.. 2d Sess. 57
(1990) (statement of Glorla Molina): #d. at 100- 101

Manuel Redriguez); A Bill to Re!’orm the Capital

- sector.}92 In addition, the study reported

and “Nigger get out of here.” 195 Other

Contrary [ the common perception. .

networks."” 107 These’ networks can yield
competitive advantages, because they
serve as conduits of information about
upcoming job opportunities and
facilitate access to the decisionmakers.

. {e.g., contracting officers, prime :
- contractors, lenders, bonding agents and '
- suppliers). Simply put, in contracting, '

access to informatlon is a ticket to
success; lack of informatlon can be a'
passport to fallure. Networks and .
contacts can help a business find the
best price on supplies, facilitate a quick

.loan, foster a relationship with a prime
‘contractor, or yield information about’

an upcoming contract for which the firm

~-can prepare—all of which serve to make

the firm more competitive.
What transforms the mere existence of

" established networks into barriers for -
minority-owned businesses is the extent

to which they operate to the excluslon
of minority membership. It has been - -

-recognized in Congress that private

sector business networks frequently are
off-limits to minorities: “institutional

-‘wall(s),” and “old-boy.network(s) * * *

make( ) it exceedingly difficult for
minority firms to break into the private

- "commercial sector.' 198 Parallel: .
'descriptions appear in numerous state

and local studies.!%® Ultlmately.

w7 Balley & Waldl.nger. The Continuing -

Significance of Race: Racial Conflict.and Racial,

Diserimination in Construction, Polltics and
Society, Vol. 19, No. 3, 298 (1991). See Brimmer &
Marshall, Public Policy and Promotion of Minority

Economic Development: City of Atlanta and Fulton -
" County, Georgia, Pt. It, 35 (1990) (“(Mjost job .

seckers find their jobs through informal channels.

S0 oo it is with construction markets, wpeclally in .

the private sector.”). ,
198 Minority Business Development ngram

Reform Act of 1987: Hearingson S. 1993and HR. "
1807 Before the Senate Comm. on Small Business, .

100th Cong., 2d Sess. 127 (1688) (statement of
Parren Mitchell), See H.R. Rep. No. 870, 103d
Cong., 2d Sess. 15 n.36 (“The construction industry
1s close-knit: It is family dominated (and reflects an)
oid buddy network. Minoritles and women, unless
they are part of construction familles, have been
and will continue to be excluded whenever -
possible.”); Minarities and Franchising: Hearings
Before the House Comm:. on Small Business, 102d
Cong., Ist Sess, 54 (1991) (statement of Rep.
LaFalce) (discussing “problerns relating to
exclusion of minorities or groups of minorities from
franchise systems”): 131 Cong. Rec. 17,447 (1985)

_{statement of Rep. Schroeder} (an “old boy's club™
. excludes many minorities from business - ’

. oppertunities).

192 See, e.g., Assoclated Gen Concradorsv

* - . Coalltion for Economic Equity, 950 F.2d 1401, 1414,

(1991) {municipal study showed that there
“continued to operate an ‘old boy network’ In .

awarding contracts, thereby disadvantaging

{minority firms})"’}, cert. denled, 503 LS. 985

. {1992); BBC Research & Consulting, The City of
. Tuscon Disparity Study 202 {1994) (citing

“numerous detalled examples of the excluslonary
operation of good old boy networks"); National

- Economic Research Assoclates, The Utilization of

Minority and Women Owned Business Enterprises

by the Southeastern Pennsyivania Transportation

Authority 107 (1993) (excluston from ‘old-boy”
‘Continued

)

-3
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exclusion from buslness networks
“isolate(s minorities) from the ‘web of -
information’ which flows around
opportunities” thereby putting them at
a distinct disadvantage relative to
nonminority firms.11° In government
contracting, this disadvantage can be - -
fatal: “(government) vendors who do get
contracts, experts agree, have obtained
vital bits of information their .
competltors elther ignored-or couldn't
find. * * * (O)nly the well connected .
survive,” 111

Restricted access to busiriess networks
can particularly disadvantage minorities
in the planning stages of government
procurement. In designing contracts for
public bidding, agencies commonly
consult businesses to make sure that
specifications match available services.
Only bidders who meet the .
specifications may compete for the
contract and the exclusion of minority-
owned businesses from planning and
consultations can lead to specifications
that are written so narrowly as to
exclude minority bidders.!'12 In
addition, the failure to consult minority-

networks “was the mest frequently cited problem"
of minority and women-owned firms); National
Economic Research Assoclates, The Utilization of
Minority and Women-Owned Business Enterprises
by the City of Hayward 6-14 (1993) (75 percent of
the witnesses cited problems breaking into
established ‘old-boy’ networks™.).

1o United States v. Georgia Power Co., 474 F.2d
906 (5th Cir. 1973) (finding that district court’s
“fallure to order {(word-of-mouth recrultment
practices) to be supplemented by affirmative action
* * * was clearly an abuse of power™). See
National Economic Research Assoclates,
Availability and Utilization of Minority and Women
Owned Business Enterprises at the Massachusetts
Water Resources Autharity 74 (1990) (finding that
minorities “need to spend much more time and
money on marketing because they do not have
established networks and reputations”); Minority
Business Enterprise Legal Defense and Education
Fund, An Examination of Marketplace
Dfsa-:m}natfon in Durham County 16 (1991) {citing

“numerocus allegations that black contractors * * *
learned of bid opportunities much later than their
white competitors that are tied into the 'good okl
boy' network™).

11 Kevin Thompson, 'I‘akmg the Headache Out of
Government Contracts, Black Enterprise 219 (1993).
112 This Is accomplished by, for example,

specifying that bidders must use certain brand-
name products avallable only 1o several companies,
" specifying a depth of contract experience that
minority-owned firms can rarely provide, and
bundling projects into large contracts that small - .
minority-owned companies cannot perform. See,
eg.. HR. Rep. No. 870, 103d Cong., 2d Sess. 14
(1994) (citing recommendation that agencies
separate “‘contracts into smaller parts, so that
M&WOSB's would be able to participate In those
opportunities”); Mason Tillman Assoclates,
Sacramento Municipal Utility District: M/WBE
Disparity Study 146 (1992) (noting that, in many
instances, contract specifications are writtenso -
narrowly that there are only a few firms that can
do the Job): Tuchfarber et al., City of Cincinnatt:

Croson Study 153 {1992) ("Products specified in the.

Request for Proposals were so narrow that only one
company that had exclusive distribution of the
- praduct specified could satisfy the contract.”).

e

owned buslnesses during the planning
stages of procurement prevents them-
from moblilizing resources for the

. upcoming competition. As a committee

of Congress recently reported,
“(m)inorities and women are always left
out in any kind of design or planning
phase for these projects, and that is why
when (they) first know about them

* * * it is traditionally too late to get
(their) forces and resources together to
react.” 113 .

3 Dlscriminatlon in Bonding and By
Suppliers

The competitiveness of bids on publlc
and private contracts is not determined
solely by the bidder’s resources. Rather,
competitiveness often hinges on the
ability of the bidding company to obtain
quality services from bonding
companies and suppliers at a fair price.
Here too, discrimination places minority
firms at a disadvantage.

All contractors on federal _
construction, maintenance, and repair
contracts valued at over $100,000 are
required to secure a surety bond
guaranteeing the performance of the -
contract.!'4 To obtaln bonding, most
surety companies require that a firm
present a record of experience to
substantiate its ability to perform the
Job. This mandate often lands minorities
in the middle of a vicious circle. Since
a history of discrimination has ’
prevented many minority companiles
from gaining experlence in contracting,
they cannot get bonding. And since they
cannot get bonding, they cannot get
experience. As Congress has recognized,
this dilemma “serves to preclude
equitable minorlty business
participation In federal construction
contracts.” 113

Congress also has reallzed that
minorities are disadvantaged by thelr
exclusion from business networks that
facilitate bonding, becaule “*firms tend

to give performance and payment bonds -
_to people they already know and not to

113 H.R. Rep. No. 870, 103d Cong., 2d Sess. 13

(1994). <

tis 40 U.S.C. §§270a-270e.
. 115 United States Congress, Federal Compliance
to Minority Set-Asides: Report to the Speaker, U.S.
House of Representatives, by the Co onal

.Task Force on Minority Set-Asides 29 {1988). See

also H.R. Rep. No. 870, 103d Cong.. 2d Sess. 14
(1994) (“Inabllity to obtain bonding Is one of the top
three reasons that new minority small businesses
have difficulty procuring U.S. Government
contracts.”'): Minority Business Participation in
Department of Transportation Projects: Hearing
Before a Subcomm. of the House Comm. on .
Government Operatlons, 99th Cong., 1st Sess. 159

" (1985} {statement of Sherman Brown) ("Virtually

everyone connected with the minority contracting
industry * ¢ * apparently agrees that surety

- bonding Is one of the biggest obstacles in the

development of minorkty firms.”).

the new business person, especially if .
the small busliness owner is a woman or
of a racial or ethnic minority.” 114
Furthermore, Congress has considered

- evidence indicating that bonding agents,

like lenders, inject racial biases into the
bonding process.!'? Evidence of
discrimination in bonding also has been

-accumulated in a number of state and .

local studles.!!® These problems have
made minority businesses significantly
less able to secure bonding on equal

~terms with white-owned firms with the

same experience and credentials. For
example: -

» A Loutslana study found that
minority firms were nearly twice as
likely to be rejected for bonding, three
times more likely to be rejected for
bondirig for over $1 million, and on

_average were charged higher rates for

the same bonding policies than white
firms with the same experience level 11?
s An Atlanta study found that 66

" percent of minority-owned construction

116 H R, Rep. No. 870, 103d Cong. 2d Sess. 15
{1994). .

17 See Discrimination in Sumty Bonding:
Hearing Before the Subcomm. on Minority .
Enterprise, Finance and Urban Development of the
House Comm. on Small Business, 103d Cong., Ist
Sess. 2 (1993) (statement by Rep. Kwelst Mfurae}
('Similarities between a banker’s abllity to make
arbitrary credit decisions and a surety producer or

. an underwriter’s capability of injecting personal

prejudice into the bonding process are compelling
indeed.™); City ofR!chng‘;ndv JA. Cmsompad
and Response: Hearing Before the Subcomm. on
Urban and Minority-Owned Business Development
of the Senate Comm. on Small Business, 101st
Cong., 2d Sess. 40 (1990) (statement of Andrew
Brimmer); wd. at 165-66 (statement of Edward
Bowen}; Disadvantaged Business Set-Asides in
Transportation Construction Projects: Hearings
Before the Subcomm. on Procurement, Innovation
and Minority Enterprise Development of the House
Comm. on Small Bustness, 100th Cong., 2d Sess.
107 (1988) (statement of Marjorie Herter)
(""Discrimination against women and minorities in
the bonding market is quite prevalent™).

1% See Division of Minority and Women's
Buslness Development, Opportunity Dended! A
Study of Racial and Sexual Discrimination Related
to Government Contracting in New York State,
Executive Summary 57 (1992) {noting that 47

. witnesses reported “specific incidents of raclal

discrimination * * * in attempting to secure
performance bonds™): National Economic Research
Associates, The Utilization of Minority and Women-
Owned Business Enterprises by Alameda County

202,212 (June 1992 (nearly 50 percent of minority

businesses reported experiencing bonding
discrimination); National Economic Research

" Associates, The Utilization of Minority and Women-

Owned Businesses Enterprises by Costa County 231,.
241 (May 1992} {noting evidence of bonding
discrimination); Board of Education of the City of

. Chicago, Report Concerning Consideration of the

Revised Plan for Minority and Women Business
Enterprise Economic Participation 316 {1991)
(“Bonding is selectively and capriciously provided
or denled with the decision being 85 percent

- subjective.”): Mason Tillman Assoclates,
. Sacramento Municipai Utility District, M/WBE

Disparity Study 119, 135-43 (1990} (noting
evidence of bonding discrimination).

e 3] Miller & Assoclates, State of Loulsiana
Disparity Study Vol. 2, pp. 35-57 (June 1991).



" Federal Reglster / Vol. 61, No.-101 -/ Thuisday.‘Méy 23, 1996 / ‘Netices

26061

- ﬂrms had been rejected for a bond inthe
last three years, 73 percent of those
firms limited themselves exclusively to
contracts that did not require bonding, -
and none of themhad unlimited
" bonding capacity. By contrast, less than -
20 percent of nonminority firms had
unlimited bonding capacity.!2?
Another factor restricting the abillty
of minority-owned businesses to . -
compete in both private and public =
contracung is discrimination 3llowlng

“non-minority subcontractors and o

_ contractors [to get] special prices and
discounts from suppliers which [are]

" not available to {minority] :
purchasers.” 12! This drives up
anticipated costs, and therefore the bid,
for minority-owned businesses. A recent
survey reported that 56 percent of black. .
business owners, 30 percent of Hispanlc

- owners, and 11 percent of Asian.
business owners had experienced’
known instances of discrimination in
the form of higher quotes from o
suppliers.!?Z Numerous other state and
local studies have reported similar
findings.12

120 Brimmer & Marshall, Public Policy and
Promotion of Minority Economic Development: Cit

38 (1990).

131 Cone Corp. v. Hlllsbomugh County, 908 F2d-
908, 516 (11th Cir.) cert. denled, 498 .S, 983"
{1990). Evidence of pricing discrimination outslde

" the contracting setting Indicates that the problem
cuts across the economy. For example, a recent
testing study of automobile purchases showed that,
on average, black men were charged nearly.$1,000
more for cars than white men, lan Ayres, Falr .
Driving: Gender and Race Discrimination in Retail

- Car Negotiations, 104 Harv. L. Rev. 817 (1991).

, '3 National Economic Research Assoclates, The
Utilization of Minority and Woman-Owned .- |
Businesses by the Regional Transportation Dtstdct
{Denver Colarado): Final Report 16-23 (1992).

133 See National Economic Research Associates,

- The State of Texas Disparity Study: A Report to the”
Texas Legislature as Authorized by H.B. 2626, 73rd -
Legislature 148 (1994} (Hispanic business owner
denied credit by supplier who told him that “'we -
only sell on a cash basis to people of your kind"};
D.J. Miller & Assoclates, Disparity Study for
Memphis/Shelby County Intergovernmental
Consortium 117 (1994) (“Other frequent complaints
pertaining to informal barriers included being -

_ completely stopped by suppliers’,discriminatory -

* practices.”); BBC Research Assoclates, Disparity
- Study for the Ctty of Fort Worth 1X-20 {1993) (cttlng

" . evidence that suppllers discriminate against
minorities by “refus]ing] to sell or seli[ing] at hlgher A

" prices than [to] whites"); Division of Minority and-
Women's Business Development, Oppaﬂunlfy
Dented!'A Study of Racial and Sexual-
‘Discrimination Related to Government Canuactmg
in New York State, Executive Summary, 53 (1992). .
{63 witnesses reported “specific incidents of raciat
discrimination * * * where materlals or equipment
suppliers would not extend the same payment
terms and discounts to them as they knew were |
belng made available to white male owned
contractors with the same financial histories™}:
Natlonal Economic Research Assoclates, The
Utitization of Minority and Women-Owned Business

Enterprises by Alameda County 187 (1992) (41% of -~
- of discriminatory. exclusion could arise." 488 u. S
. .at 509, )

minority-owned business respondents reported '
experiencing discrimination In quotes from

.-In one-glaring case, a firm in Georgia

-began sending white employees to

purchase supplies posing as owners of |

_* a white-owned company. The “‘white-
" front” routinely received quoteson

supplies that were two thirds lower than
those quoted to the minority-owned |
parent company.'24 Another firm
entered into a joint venture with a white

. firm and each obtained quotes from the
-same supplier for the same project..

-~When the two firms compared the

-quotes, they discovered that those gi\ie'xi"
: . to the minority-owned firm were so- :
" much higher than those given to his '

white Joint venture partner that they -
~ would have added 40 percent to the :
. final contract price:125

C. Evidence of the Impact of

Discriminatory Barriers on Minority . -

Opportunity in Contracting Markets:

.State and Local Disparity Studfes - .
'In recent years, many state and local,

governments have undertaken formal
studies to determine whether there is .
evidence of racial discrimination in

-thelr relevant contracting markets that’
“would Justify the use of race-conscious’

remedial measures in thelr procurement. -

; Y . activities. These studles—many of
* of Atanta and Fulton County, Georgla. P il !3l~

» which have been cited in the previous .
sections of this memorandum—typically

v.‘vcontaln exténsive statistical analyses-
‘that have revealed gross disparities

between the availability of minority-
‘owned-businesses and the utilization of
_such businesses In state and local -

..-government procurement. Under the’
+ rules established by the Supreme Court. .
_.in its 1989 Croson decision, which held |

that affirmative action at the state and

_local level Is subject to strict scrutiny;

such disparities can give rise to an
inference of discrimination that can
serve as the foundation of race-

‘consclous remedial measures in

procurement.'?s The studies also

Ak

.suppllers) City of Dayton, Disparity Study 101 -

(1991) (citing evidence of discriminatory pﬂcln@

> DJ. Miller & Assoclates, City of St. Petersburg
' Disparity Study 39-40 (1990) ("Discrimination by
. suppliers has also prevented [minority-owned °
. businesses] from entering successful bids.”): Mason
‘Tillman Assoclates, Sacramento Municipal Utitity

- District, M/WBE Disparity Study 135-43 (1990).

13 Brimmer & Marshall, Public Policy and
Promoetion of Minority Economic Development: City
of Atlanta and Fulton County, Georgla Pt. 11, 76

. (1990).

. 43.BBC Research and Consulting, Reglonal *'

" Disparity Study: City of Las Vegas 1X~20 (1992),

126 describing what it takes for the government
to establish a remedial predicate in procurement,
the Court tn Croson said that “|wlhere there is a
significant statistical disparity between the numther
of qualifled minority contractors willing and able to

pesform a particular service and the number of such .

contractors actually engaged by the |government] ot
the [government’s] prime contractors, an Inference -

| génerally contain anecdotal evidence .
-and expert opinion, developed in
. ‘hearings, surveys, and reports, that

bring the statistical evidence to life and

- vividly Hllustrate the effects of .

discrimination on procurement
opportunities for minorities. -~
he federal government obviously .

" purchases some goods and services that

state and local governments do not (e.g.,
space shuttles, naval warships). For the

. most part, though, the federal

government does business in the same .
contracting markets as state and local

< ““governmients. Therefore, the evidence in
_ state and local studies of the impact of .
. discriminatory barriers to minority

opportunity in contracting markets

- throughout the country is relevant to the

question whether the federal

government has a compelling Interest Lo
.take remedial action In its own B
procurement activities.'?” Accordingly, -

the Justice Department asked the Urban
Institute (UT) to analyze the statistical
findings in the studies. On the strength
of the findings in 39 studies that it .

considered, Ul has reached the

following concluslons: 128
¢ The studles show. underutilization

by state and local governments of
- African American, Latino, Aslan and

“Natlve American-owned businesses.
.The pattérn-of disparity across .

. -industries varies with racial and ethnlc .
- groups. However, the median disparity

figures calculated by UI demonstrate

dlsparities for all ethnic groups in every
“industry.}'®
", & Minority-owned businesses receive

on average only 59 cents of state and
local expendlturs that those firms

137The studles are also of particular relevance In
assessing the compelling Interest for ’
congressionally-authorized affirmative action
measures in programs that provide federal funds to

 state and local govemmema for use in their

nt.

: procureme;
- 138To date, Ul has evaluated 56 of the studles.

Ultimately, Ul excluded 17 of the 56 studies from
its analysis, on the grounds that those studies do
not present disparity ratios; do not present fests of

" statistical significance or number of contracts; do
not present separate resiilts by Industry; ordonot -
' .present disparity ratios based on goverrm)em o

contracting.

123 UI's findings of underuttlization are predicated -
* ontwo different measures: the median disparity -

ratlo across all.studies and the percert of studies
reporting substantlal underutilization {defined as a
disparity ratio of less than 0.8). A disparity ratlo Is
the proportion of government contracting recetved
by minority-owned flirms to the proportion of
available flrms that are minority-owned. Thus, a

« disparity ratio of 0.8 indlcates that businesses
- owned by members of a minority group received

only 80 cents of every dollar expected to be
allocated to them based on their availability, Ul's -
findings of disparity do not change substantially
when analysis Is limited to studies with elther &
large number of contracts or high avallability. In

" fact, In most instances, the disparity between

availability and utllization was greater in studies -

that Invelve large numbers of contracts.

v

-
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would be expected to recelve, based on
their avallability. The median
disparities vary from 39 cents on the
dollar for firms owned by Native
Americans to 60 cents on the dollar for
firms owned by Asian-Americans.

¢ Minority firms are underutilized by
state and local governments in all of the
industry groups examined: -
Construction, construction
subcontracting, goods, professional
services and other services. The largest
disparity between availability and
utilization was seen in the category of
“other services,”” where minority firms
receive 51 cents for every dollar they
were expected to receive. The smallest
disparity was in the category of
construction subcontracting, where
minority firms still receive only 87 cents
for every dollar they would be expected
to receive.

An important corollary to Ul's
findings is the experience following the

Supreme Court’s 1989 ruling in Croson. -

In the immediate aftermath of that case,
state and local governments scaled back
or eliminated altogether affirmative
action programs that had been adopted
precisely to overcome discriminatory
barriers to minority opportunity and to
correct for chronic underutilization of
minority firms. As a result of this retreat
from affirmative action, minority
participation in state and local
procurement plummeted quickly. To
cite just a few examples:

¢ After the court of appeals decision
in Croson invalidating the City of
Rlchmond's minority business program
in 1987, minority participation in
municipal construction contracts
dropped by 93 percent.13¢

¢ In Philadelphia, public works"
subcontracts awarded to minority and
women-owned firms declined by 97
percent in the first full month after the
city’s program was suspended‘ in
1990.13

¢ Awards to minority- owned
businesses in Hillsborough County,
Florida, fell by 99 percent after its
program was struck down by a court.132

¢ After Tampa suspended its
program, participation in city

contracting decreased by 99 percent for -

African American-owned businesses
and 50 percent for Hispanic-owned
firms.133

¢ The suspension of San Jose’s .
program in 1989 resulted in a drop of
over 80 percent in minority

130 United States Commission on Minority
Business Development, Final Report 99 (1992).

131 ld

132 /d.

133 |d

participation in the city's prime
contracts.}34
Together, the information in the state

and local studies, and the impact of the
.cut-back in affirmative action at the
‘state and local level after Croson,

provide strong evidence that further
demonstrates the compelling interest for
affirmative action measures in federal
procurement. The information
documents that the private -.
discrimination discussed prevlously in
part II of this memorandum—

- discrimination by trade unions,
. employers, lenders, suppliers, prime

contractors, and bonding providers—
substantially impedes the ability of
minorities to compete on an equal
footing in public contracting markets.
And it these same discriminatory
barriers that impair minority -
opportunity in federal procurement. The
information also indicates that, without
affirmative action, minorities would
tend to remain locked out of contmctlng.
markets. ‘

The information also helps to
illuminate what it is that Congress is
seeking to redress—and hence what
interests are served—through remedial

.action in federal procurement. First,

Congress has a compelling interest in

* exercising its constitutional power to

remedy the impact of private
discrimination on the ability of minority
businesses to compete in contracting
markets that is reflected in the studies.
Second, Congress has a compelling

. Interest in exercising its constitutional

power to redress the statistical
disparities reflected in the studies that
give rise to an inference of
discrimination by state and local
governments, or at minimum suggest
that those governments are
compounding the impact of private

- discrimination through ostensibly .

neutral procurement practices that
perpetuate barriers to minority

contracting opportunlty 135 Fmally,

134 BPA Economics, et al., MBE/WBE Disparity
Study for the City of San Jose, Vol. lll, 1 18-19
(1990).

133 The role of state and local govemmenls in
Impeding contracting opportunities for minority
firms Is most dlrectly addressed through federal
programs that authorize reciplents of federal funds
to take affirmative action in their procurement
activities. Those programs plainly are examples of

- the exercise of Congress’ power under the -

Fourteenth Amendment to remedy discrimination
by state and local governments. See Adarand, 115

'S.Ct.at 2126 & n.9 (Stevens, J., dissenting). Since

that same state'and local conduct constitutes an '
impediment to minority opportunity in contracting
markets in which the federal government does
business, It also serves as a basis for affirmative
actlon measures In the federal government’s own
procurement. Therefore, those measures too entall
an exercise of Congress’ authorlty under the
Fourteenth Amendment. See {d. at 2132 n.1 (Souter,
].. dissenting) (for purposes of exerclse of Congress’

Congress has a compelling interest in
ensuring that expenditures by the
federal government do not Inadvertently
subsidize the discrimination by private
and public actors that is reflected in the
studies.13¢ Were that to occur, the
federal government would itself become
a participant in that discrimination
through procurement practices that’
serve to sustain impediments to
minority opportunity in national
contracting markets

HI. Conclusion

As a nation, we have made substantial
progress in fulfilling the promise of
racial equality. In contracting markets
throughout the country, minorities now
have opportunities from which they
were wholly sealed off only a generation
ago. Affirmative action measures have
played an important part in this story.
However, the information compiled by
the Justice Department to date
demonstrates that racial discrimination
and its effects continue to impair the
ability of mlnorlty-owned businesses to
compete in the nation’s contracting
markets.

The evidence shows that the federal
government has a compelling interest in
eradicating the effects of two kinds of

_discriminatory barriers: first,

discrimination by employers, unions,
and lenders that has hindered the ability
of members of racial minority groups to
form and develop businesses as an _
initial matter; second, discrimination by
prime contractors, private sector
customers, business networks,

suppliers, and bonding companies that
raises the costs of doing business for
minority firms once they are formed,

-and prevents them from competing on

an equal playing field with nonminority
businesses. This discrimination has
been, in many instances, deliberate and
overt. But it also can take a more subtle
form that is inadvertent and
unconscious. Either way, the
discrimination reflects practices that
work to maintain barriers to equal
opportunity.

The tangible effects of the
discriminatory barriers are documented

" in scores of studies that reveal stark

disparities between minority availability
and minority utilization in state and
local procurement. In turn, the
disparities show that state and local
governments themselves are tangled in

“this web through ostensibly neutral .

procurement actions that perpetuate the

power under the Fourteenth Amendment, there is
no difference between programs In which *‘the
natlonal government makes a construction contract
directly” and programs In which “it funnels
construction money through the states™).

PéSee Croson, 488 U.S. a1 492.
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: dxscnmmatory barriers. The very same
discriminatory barriers that block '
contracting opportunities for minority-
owned businesses 4t the state and local
levels also operate at the federal level.
Without affirmative action in its

rocurement, the federal government
might well become a particlpant In a
cycle of discrimination.
Affirmative action.in federal
procurement Is not the cure-all that will

eliminate all the obstacles that racial
discrimiration presents for minority
businesses. No one remedial tdol can .
completely address the full dimension
of this problem. Laws proscribing
discrimination and general race-neutral

- assistance to small businesses are

critical to the achievement of these -
ends. But the evidence: démonstrates '
that such measures cannot plerce the

-
- -
i A

[

many layers of discrimination and its
effects that hinder the ability of

_ minorities to compete in our nation’s

contracting markets. Thus, there
remains today a.compelling interest for
race-conscious affirmative action in
federal procurement.

[FR Doc. 9613123 Fued 5—22-96 B:45 am]
alu.lm CODE 4410-01P .
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I support affirmative action. The persistence of discrimination
and its effects and the need to build an inclusive society that
will use the talents of all of our citizens require that
affirmative action continue. Affirmative action must be done
right. Quotas are wrong. Reverse discrimination is wrong. The
Administration's Affirmative Action Review concluded that most
affirmative action programs continue to help remedy
discrimination and create a more inclusive society. I believe,
therefore, that we must "mend it, not end it" and we are moving
forward toward that objective.

PHOTOCOPY
PRESEFVATION
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AF FIRMATIV E ACTION)’EQUAL OPPORTUNITY

"Affirmative action has been good for America. That does not mean it has
always been perfect. It does not mean it should go on forever. It should be
retired when its job is done, and I am resolved that that day will come.
But....the job is not done...."

President Bill Clinton

July 19, 1995

President Clinton believes there is still a need for affirmative action that is done right -- we
need to mend it _not end it. As we approach the 21st century, President Clinton believes we
must restore the American Dream to all Americans; find common ground amid our great .
diversity; and strengthen the American’ commltment to equal opportunity for all, special
treatment for none.

A RECORD OF ACCOMPLISHMENT:

. Done Right, Affirmative Action Works. In 1995, President Clinton ordered a review
- of the federal governrnent’s affirmative action programs. That review concluded that
affirmative action is still an effective tool to expand economic and educatlonal
opportunity:

- The military's approach ensuring it has a wide pool of qualified candidates for
every promotion, has given us the world's most diverse and best qualified mnlltary
leadership.

- - Education Department programs. targeted at minorities.do a lot of good with a
small investment -- about 40 cents of every $1,000 in student aid.

- The goals and timetables first instituted by President Nixon for large federal

- contractors-have prevented discrimination and fostered fairness-- without quotas
, or mandated outcomes.

- “Set-asides” have helped build up firms owned by minorities and women who A
were historically excluded from the "old boy" network. They have helped a new
generation of entrepreneurs to flourish, fostering self-reliance and economic
growth.

~+  Presidential Directive to Ensure Affirmative Action: On July 19, 1995, President -

Clinton directed all federal agencies to comply with the Supreme Court's decision in
~ Adarand and to ‘apply four standards to make sure that all affirmative action programs
are fair;
- No quotas.
- No reverse discrimination..
- No preferences for unqualified individuals.
- No continuation of programs that have met their goals.
- Any program that does not meet any of these four principles must be eliminated
or changed.

PHOTOCOPY
PRESERVATION
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*  Reform "Set-Asides™: To address cases where "set-asides" have been misapplied;
" 'misused or even intentionally abused, President Clinton ordered his Administration to:
- Crack down on "set-aside” fraud and abuse to make sure "set-asides” go to
businesses that need them most. -No permanent "set-asides" for any company. -
- Comply with the Supreme Court's Adarand decision. Limit set-asides to areas
where serious discrimination remains. ¥

. . Heiping Distressed Communities: President Clinton has directed Vice President Gore
to. develop new ways to use government contracting to help businesses locate in
distressed areas and hire workers from those areas.

THE CHALLENGES AHEAD:

We must not become the first generation of Americans since the end of Reconstruction to
narrow the reach of equal opportunity. We must continue the struggle toward equal
opportunity for all and special treatment for none. America cannot afford to waste a single
person as we confront new challenges. Affirmative action has closed many gaps in economic
opportunity, but we still have a long way to go. The unemployment rate for -

African- Amencans remains about twice that of whites. Women still make only 72% as much
as men. The federal government received more than 90,000 complaints of employment
discriminationilgased on race, ethnicity and gender in 1994 and hate crimes and violence are
still ugly realities in the lives of many Americans.

That is why President Clinton will continue to work to ensure equal opportunity for all
Americans and to prevent this issue from dividing us. There are those who would use this
issue to divide us. They must not succeed.. America will survive and prosper as a society...

. only if we are confident and united. Today in' America, 150 racial and ethnic groups co-exist

in harmony -- an achievement Aunmatc}‘led in human history. President Clinton believes we
have a responsibility to renew and strengthen the ideals that fostered that unity. -

i
%

- Last Update:  March 12, 1996

PHOTOCOPY
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AFFIRMATIVE ACTION/EQUAT, OPPORTUNITY

"Affirmative action has been good for America. But that does not mean
it has always been perfect. That does not mean that it should go on
forever. Affirmative action should be retired when its job is done --
and I am resolved that that day will come. But the job is not done.™
President Clinton, July 19, 1995

Overview

The President believes that there is still a need for affirmative
action that is done right -- we need to mend it, not end it. As we
approach the 21st century, the President believes we must restore the
American Dream of opportunity; find Common Ground amid our great
diversity of opinion and experience; and strengthen the American
commitment to Equal Opportunity for all, special treatment for none.

Accomglishments

Presidential Directive to Ensure Affirmative Action. On July 19,
1995, the President directed all federal agencies to comply quickly
with the Supreme Court’s decision in Adarand and to apply four
standards to make sure that all affirmative action programs are fair:

o) No quotas.

o No reverse discrimination.

o No preferences for unqualified individuals.

o No continuation of programs that have met their goals.
Any program that does not meet any of these four principles must be
eliminated or changed.

Reform *""S8et-Asides". To address cases where "set-asides" have been
misapplied, misused or even intentionally abused, the President ordered
that the Administration:

o Crack Down on "S8et-Aside™ Fraud and Abuse. Make sure "set-asides"
go to businesses that need them most. No permanent "set-asides"
for any company. S

o Comply with the Supreme Court’s Adarand decision. Limit set-asides
to areas where serious discrimination remains.

o Do More to Help Disadvantaged People and Distressed Communities.
The President has directed the Vice President to develop new ways
to use government contracting to help businesses locate in
distressed areas and hire workers from those areas.

Background

Done Right, Affirmative Action Works. The Administration’s review
concluded that affirmative action is still an effective tool to expand
economic and educational opportunity:

o The military’s approach, ensuring it has a wide pool of qualified
candidates for every promotion, has given us the world’s most
diverse and best qualified military leadership.

o  Education Department programs targeted at minorities do a lot of

PHOTOCOPY
PRESERYVATION



good with a small investment -- about 40 cents of every $1,000 in
student aid.

The goals and timetables first instituted by President Nixon for
large federal contractors have prevented discrimination and
fostered fairness-- without guotas or mandated outcomes.
"Set~asides™ have helped build up firms owned by minorities and
women who were historically excluded from the "old boy" network.
They have helped a new generation of entrepreneurs to flourish,
fostering self-reliance and economic growth.

We Cannot Retreat While Discrimination Continues. We must not
become the first generation of Americans since the end of
Reconstruction to narrow the reach of equal opportunity. We must
continue the struggle toward equal opportunity for all and special
treatment for none. America cannot afford to waste a single person
as we confront new challenges. Affirmative action has closed many
gaps in economic opportunity, but we still have a long way to go:

Unemployment rate for African-Americans remains about twice that of
whites.

Women still make only 72 percent as much as men.

Average income for a Hispanic woman with a college degree is less
than that of a white man with a high school degree.

The recent Glass Ceiling Report found that women in the nation’s
largest companies hold less than 5 percent of senior management
posts. The number is lower for African-Americans, Hispanic and
Asians, who hold less than 1 percent each of those positions.

In 1994, federal government received more than 90,000 complaints of
employment discrimination based on race, ethnicity and gender.

Hate crimes and violence are still ugly realities in the lives of
many Americans.

Agenda

Complete agency compliance with President’s directive to ensure
that Administration’s programs conform to Adarand.

Prevent this issue from dividing us. There are those who would use
this issue to divide us. They must not succeed. America will
survive and prosper as a society if we are confident and united.
Today in America, 150 racial and ethnic groups co-exist in harmony
-=- an achievement unmatched in human history. President Clinton
believes we have a responsibility to renew and strengthen the
ideals that fostered that unity.

Stephen Warnath

PHOTOCOPY
rOaESERVATION
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AFFIRMATIVE ACTION
OPPORTUNITY FOR AMERICANS -- BUILDING A STRONGER NATION

Incréasing opportunity for all Americans makes citizens more productive, building
stronger communities .and a stronger nation. This country has not yet achieved -
equality of opportunity or stamped out discrimination. We must help people develop
their capacities so they can fully participate in our society.

This Administration is agamst quotas and quaranteed results. But we do need to
guarantee a genuine equality of opportumty for all Americans. :

There are affirmative action programsvwhieh'have made a grcat deal of difference to
the lives of Americans who have been disadvantaged and who, in turn, have made our
" country stronger. - ' :

THREE EXAMPLES

The best example is the United States military where an intense effort is made to
develop peoples' capacities to fully participate and contribute as much as possible..
Everyone is given a chance to rise as high as their abilities can take them. The

* military makes a special effort to make sure every time there is a promotion pool that
it reflects the racial and gender makeup of the people in the rank just below. No
unqualified person gets promoted, but the military works very hard to make sure that

+ people's innate abilities get developed and that they get a chance. In education,
training, leadershlp, development the military is a model —- it looks like America
and it works.

The Small Business Admininistration, under this Administration, last year increased
loans to minorities by over two-thirds, to women by over 8 percent, and we didn't
make a single loan to an unqualified person. We ‘gave people who never had a chance
before to get in business -- to help build the _economy and create ]obs

This Admininistration has appointed more women and minorities to be Federal judges
than the past three Presidents, one Democrat and two Republicans, combined. And
this group has the highest percentage of Judges rated well—quallfled by the American
Bar Association.

REVIEWING AFFIRMATIVE ACTION PROGRAI\'IS

We don't have to retreat frorn affirmative action programs that have done great things
for the American people and haven't hurt other people. We must defend without

* apology whatever is being done that is right and decent and just lifts.people up. But
we need to realize that there is a real problém that must be addressed. There are
people who believe that they have been treated unfalrly as a result of affirmative
action. :



- The President has directed that the Administration undertake a review of all Federal
- affirmative action programs and ask:. Does it work? Is it fair? Has there been any
reverse discrimination? Is it necessary? Does it achieve the desired objective or is

there an alternative way to- achleve the objective without. giving a preference by race
~ or gender?

PROTECTING ALL CITIZENS AGAiNST'DISCRIMINATiON'

Improperly de91gned or implemented affirmative action plans weaken our natlonal

community. We want to support the programs that are workmg, but we want to get
- 1id of ones that are not. :

A NATIONAL CONVERSATION

This is an Opportumty for a natlonal conversation. - This is an oppportnunity to have
usw do this todther. Stand up for the affirmative action programs that are good, that
work, that bring us todgethe, but don't do it in a way that gives some an opportumty
to exp101t it for a cheap politcal thory
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" MEMORANDUM _

To: - Members of the Press . A | //"

From: - Ralph G. Neas.

 Dae: 3-22:95

Recently, the Execumve Order on Affirmative Action (1 1246) has become part of the debate on
affirmative action: Aiong with the Voting Rights Act of 1965, the Executive Order on Affirmative Action
1s perhaps the nation’s most xmportant and effective civil rights program over the past r.lnrcy years.
‘Literally millions of women and -minorities have been given an opportunity to compete in the workplace '

- thanks to the Executive Order. The heart and soul of the Executive Order, the provision for goaIs and

timetables and the prohibition of quotas, is the model on which almost all other afﬁrmauve action
~ programs are based. :

Some pertinent fa‘cts about the Executive Order on Affirmative Action: =

- Affirmative Acuon programs under the Executive Order consist essentially of three
elements, all of which are prepared by the employer. If the employer receiving federal
funds determines that there is an underutilization of women and minorities in the
workforce, the employer must establish goals and timetables and then must make good
faith efforts to-meet them. Failure to'meet a goal does not subject one to sanctions as .

- long as there were good faith efforts

- The Executive Order on Afﬁrmauve Actxon proh1b1ts quotas.

- - The goals and timetables language was added to the 1965 Johnson Executive Order by
President: Richard Nixon and Secretary of Labor George Shultz in 1970. The business

community recommended this "management by objectives" concept to the Nixon
Administration in the late 19605

- ‘Private and publxc studxes, mcludmg one done by the Reagan Labor Department, have
shown that the Executive Order program has worked well and does not lead to quotas.

- The Executwe Order has always had strong business commumry support.

- The Executive Order has always had strong bipartisan support Indeed, 69 Senators and
more than half of the Reagan Cabinet opposed the efforts of Ed Meese, Brad Reynolds,

. and Clarence Thomas to gut the Execuuve Order in 1985 by deleting the goals and
_timetables provxsxon _

Enclosed are materials from the succasful 1985/86 campaign to save the Executive. Order on
~ Affirmative Action.
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Freedom of Information Act - [5 U.S.C. 552(b)]

b(1) National security classified information [(b}(1) of the FOIA]

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA]

b(3) Release would violate a Federal statute [(b}(3) of the FOIA]

b{4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOIA]

b(6) Release would constitute a clearly unwarranted invasion of
peérsonal privacy [(b}{6) of the FOIA]

b(7) Release would disclose information compiled for law enforcement

- purposes [(b)(7) of the FOIA]

b(8) Release would disclose information concerning the regulation of
financial institutions {(b)(8) of the FOIA]

b(9) Release would disclose geological or geophysical information
concerning wells [(b)(9) of the FOIA]



s R

| Hov=i5-96 FRI 11300 AN - M ALDER ©FAX NO. 2023934208 . P02

;o

‘Mexican American . 1518 K- Street, NW.
uite . . .

Lega' Defense Washington, D.C. 20005
“and Educattonal FUﬂd o (202)628-0078

~ FAX: (202) 393-4206

) MALDEF

‘November 14, 1996

VIA FACSIMILE
~ Alexis Herman , ‘ S -
Assistant to the President and Dm:ctor of Pubhc Llalson - o
THE WHITE HOUSE ‘
1600 Pennsylvania Avenue, N.W.
~ Second Floor, West Wing
" Washington, D.C. 20500

Dear Ms. Herman

I will be in Washmgton, D. C on December 4, 1996, and wish to request a meetmg with the
Prcsldent and Senior Admmxstrauon pexsonnel on that date.

- As you know, MALDEF is a national civil nghm organization that protects and promotes
~ the rights of this country’s 27 million Latinos. Through litigation and legislative advocacy,
and commumty/parent leadershxp development, MALDEF is pamcularly dedicated to
maintaining and secunng ng,hts in employment, educatxon, n:mmgratxon, pohhcal access, and
xla:nguage . : ,

I would be particularly interested in discussing our concerns regarding t.{xe pendmg changes

- to recently enactcd welfare and immigration legislation, as well as the upcoming debate
_regarding affirmative action. Additionally, we are interested in' the Administration’s
- _considerations for Presidcntial noxmnauons and judicial appomtments in the pext Congress '

- Should you requlre addmonal mformauon or have any questions regarding tlns request, , |
please do not hesitate to contact Georgina Verdugo, Washington, D.C. Regional Counsel
- at (202) 628-4074 or my secretary, Clara Oropeza at (213) 629-2512.

" The Administration has worked closefy with civil rights advocates, and has recoghxzed ‘thé
importance of continuing to build this relationship. I look forward to speakmg with you‘
personally regardmg these nnpoxtant and timely issues. ‘ A
Smcerely ‘ - “ - ‘ .
ANTONIA I-IERNANDEZ . "

President and General Counsel '

cc: Suzanna Valdez

National Office . - Regional Oftices . )
634 South Spring Strect 542 South Dearborn Street - 182 Second Street " Yne Book Building 1518 *K" Street. N. w.
. 11th Floor : . Suite 750 . 2nd Floor 140 E. Nouston Stree? Suite 41D
* Los Angeles, CA 50013 Chicago. I 80805 ’ San Francisco, CA 94105 Suite 300 Washington, D.C. 20005

s mom e r3em 4378287 -+ (215) 543.K508 - San Antonio. TX 78205 (202) 628-4074
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Women Won’t Go Back

The Campaign to Save Women's Rights and Civil Rights
: Co-Sponsormg Organlzatians

9 to 5 Los Angeles Working Women
Action for Grassroots Empowerment & Neighborhood
Development Alternatives
Alliance of Women Entreprenws
Alumnae Resources
American Association of Women in Community Colleges
Anericen Civil Liberties Union of Pomons Valley
American Civil Liberties Union of Southern California
American Institute of Architects, Los Angeles - Diversity
Commitiee
American Jewigh Congress, Pacific Southwest Region
American Women int Radio and Television, Golden .
: Gatc;Chupwr ‘
* Asian Pacific American Legal Center
Associstion for Women in Architecture . \
Association for Women in Cornputing, San Francisco Chpt.
Association of Black Women Physicians
Bay Area Network of Gay/Lesbian Educators
Black Business Association
Black Women Lawyers Association of Los Angeles
Black Women’s Forum
California Abortion Rights Action League
California American Association of University Womcn
California Council of Jewish Women
California Family Planning Council
~ California Federation of Business and Professional Women
California National Organization for Women
Californis Women Caonstruction Owners & Executives
California Women in Environmentel Design
Califarnia Women Lawyers.
California Women’s Law Center -
Californians for Justice
Center for Partnership Studies
Coalition of 100 Bleck Women
Coanlition of Labor Union Wamen
Comision Femenil de Los Angeles
Commission on the Status of Women of San Mnteo Couniy
Concerned Faculty st UCLA
Equal Opportunity Coalition of San Diego
Federally Employed Women -
. Feminist Majority
Girls, Ine. Of Alameda County
Hispanas Organized for Political Equality
* Hollywood Women'’s Political Committee
Human Rights Campeign Fund
Japanese American Bar Association.
Jewish Women International
" John M. Langston Bar Association
Latin-American Professional Women's Assocxauon
Lawyers for Hurpan Rights -
League of Women Voters of California
League of Women Voters of Los Angeles County
Los Angeles Advemsmg Women

Los Angeles Business Alliance S

Los Angeles City Commission on the Status of Women

Los Angelos National Organization for Women

Los Angeles Regional Family Planning Council

Los Angeles Unified School District Commission for
Gender Equity -

Los Angeles Women'’s Leadership Network

Mexican-American Bar Association ~

- Mexican-American Legal Defense and Educational Fund

Multi-Cultural Collaborative

NAACP Legal Defense and Educational Fund

National Associstion of Mnmtxcs in Cable of Southern
- California

* National Association of Women Business Owners of

Los Angeles
National Center for Lesbian Rights
National Center for Women and Policing

'National Council of Jewish Women of Los Angeles

National Lawyers Guild of Los Angeles

' Nauonal Lawyers Guild of San Francisco/Bay Ares,

Affirmative Action Committes -
National Organization for Women
National Women Construction Owners & Execuuves

" Older Women's League, Ohlone East Bay Chapter

Organization of Women Architects

OUT THERE

Parents for Title IX

Philippino American Bar Associstion

Pomona Valley Coalition for Affirmative Action
Queen’s Bench

Sacramento Civil Rights Network

San Francisco Commission on the Status of Women
Southern California Americans for Democratic Action
Southern California Chinese Lawyers Association
Southern Christian Léadership Conference |

The Women's Foundation

United Farm Workers

W.AKE. UP/Mount St. Mary's College

- Women For:

Women For: Orange County
Women, Inc.

- Women in Film

Wamen Lawyers Association of Los Angeles
Wormen Lawyers of Alameda County :
Women's Coalition South Bay

Women's Political Committee

Women's Transpartation Coalition

YWCA of Greater Los Angeles

YWCA of Oskland -

YWCA of Sacramento

YWCA of San Francisco-San Mateo-Marm County

) YWCA of the USA

As of Y2396



WOMENWONTGO BACK!

* The Intemshlp of a Lifetime

Counter the Attack onQur. =~
,[,Pay Checks and Educatlon'

The Campargn to Save Women s Rrghts and Civil
Rights wants you for a once in a lifetime internship—
Freedorii Summer "96: Keep the doors of opportumty
" opefiforwomen and people ' - -

of color as you lead theﬁght
to'tell Califérnia‘and the *
nation -+ WOMEN, WON’T
‘GO BACK' R

This November, voters in

* California will-decide -
‘whether to pass a deceptrve
"Civil Rxghts"flmtranve,
placed on the ballot by
opponents of women's rights
and civil'rights. The initia-.. , |
- tive, if passed, will ban. ;
affirmative action programs - —-—
for women and people of. .. .. .

color in public employment education, and contract-

" ing. Additionally, the initiative will make d:scrzmzmztzon

against women and girls legal by.gutting the state's
constltunonal protectxon agamst sex drscnmmatzon

I' R N 4

‘Thrs 1s not an 1solated attack - IT IS SWEEPING THE
the ballot in-Colorado, Washmgton; Oregon and .
Florida. Virtually identical bills were- introduced-in -
another 17 state legrslatures and nine in Congress

B
oot

Our Future is on the Lme'

" The passage of these deceptxve "ClVll Rrghts" Imtla- :
tives - Wthh are really Civil Wrongs -- meana:
dangerous retum to the days when educatlonal

3t

- ’,lWe must sound the
§ alarm and alert the
natlon to this attempt
q to slam the doors of‘?__;_}_.,f

,‘ 'opportumty "of }wome, 5

: athletrc and employment opporturuhes were severely
* restri¢ted -- a day when women could be fired for

being pregnant or shut out of jobs. for havmg pre-

’ school chrldren

LN
S

Remember, the "glass cerlmg is cracked, but not yet

*broken The peopEe malung the decisions about whom

AR  to hire, fire and admit are
‘ " " still predominantly male: . ..
Affirmative action programs
make it possible for women:
to pursue their education
. = and employment in areas "
still entrenched in sexism.-
Without these programs and
with only the skeleton of sex
- discrimination law, women
will once again be faced:
with a future restricted to a
mere handful of options -
#  -instead of a world of oppor-
i tunity. - v

From ‘64 to ’96 St111 anhtmg' :

The hrstonc 1964 Freedom Summer of the le Rrghts

- :Movement focused the nation’s attention on the
" injustices of racial bigotry and hatred. Students from

across the country traveled to Mississippi to regrster

-and mobilize Afncan-Amencan voters in unprec-

edented numbers -
Now, w1th the threat to close the doors of opportunity
on women ‘and people of color and turn back the clock
on women's rights, we must mobilize a massive
student campaign -- this time to save women'’s rights
and civil rights. We must séund the'alarm and alert
the nation to this attempt to'slam the doors of oppor—
tumty on women and people of color"

. Sponsored by The Feminist Ma‘jority and .
The Campaign to Save Women's Rights and Civil Rights ~ ‘
1600 Wilson Blvd, #801 = Arlington, VA 22209 » (703) 522-2214 « Fax: (703)'522-2219".

- E-mail; femmaj @feminist:org » \Yéb’Site: http://www.feminist.org



California  Civil Rlghts Initlative

NEWS RELEASE

- For Immediate Release : - ~AContact: . Jennifer Nélson
Sunday, March 24, 1996 , : o (916) 368-2274

'DOLE ENDORSES CCRI

Waestminster, CA -- Repubhcan pres:dentaal candldate Senator Bob Dole formal!y
endorsed the California Civil Rights Initiative (CCRI) today, appearing at a rally In
Orange County with California Governor Pete Wilson and CCRI chairman Ward
Connerly. :

“We appreciate Senator Dole’s support at the national level and welcome his
endorsement, which reminds all of us that it is the responsibility of each state to
prohibit discrimination and preferences in state programs,” said Connerly..
“California can show the way with the California Civil Rights Initiative.”

The California Civil R:ghts Initiative would amend California’s Constitution to
include a ban on race and gender preferences in government hiring, contracting and

- education programs. The measure’s signature petitions are currently being o
raviewed by the Secratary of State’s office. Once the validity of the sagnatures is .
determines, CCRI will appear on the November 1996 ballot.

In addition to endorsmg CCR!, Senator Dole is authoring federal legislation which
“would enact similar bans on race and gender preferences in government-run
.programs at the. federal level. ‘Dole’s legislation -- the Equal Opportunity Act of
1895 -- prohibits the federal government from granting preferences in three key
areas: federal employment, federal contracti ng, and programs who!ly administered
by the federal government.

. “We applaud Senator Dole’s efforts to enact bans on race and gender preferences .
- at the federal level,” said Connerly.- “But it is important that states take the steps
. . necessary to ensure that people are judged on their abilitiss, not on their race or
gender.” .

P

Californla Civil Rights Inltiative



WOMEN WON T GO BACK'

* The Internship of a Lifetime

Counter the Attack onOur. .
Pay Checks and Educatxon' L

The Campalgn to Save Women s R1ghts and Civil

Rights wants you for-a once in a lifetime internship—
Freedom Summer ‘96: Keep the doors of opportumty
" opefi-forwomen and people -
- of coloras you lead the fight . FEEEE
to'tell Californiaand the ' - * [
nation + WOMEN WON'T
GOBACK‘ e

Thxs November, voters in

- California will decide -+ - [
“whether to pass a deceptive'
"Civil Rights"Initiative, -
placed on the ballot by
opponents of women's rights
and civil'rights. The initia-.. ;-
tive, if passed, will ban, ;
afflrmatwe action programs.- - e
for women-and people-of. .. .. ~
color in public employment educanon, and contract-
[ing. Additionally, the initiative will make discrimination .
against women-and gtrls legal by.gutting the state's,
Constltuhonal protectton against sex dxscnmmatlon

AT e w’.l

1

Thxs is not an 1solated attack--IT. IS SWEEPING THE
NATION!. Similar measures are being, circulated for ;
the ballot in: Colorado, Washington, Oregon, and -
Florida.  Virtually identical bills were introduced in .
another 17 state legxslatures and nine in Congress '

« ,.‘

Our Future is on the Lme’

The passage of these deceptlve "le R1ghts In1t1a— :
tives - -which are really Civil Wrongs -- meana-
dangerous retum to the days when educatzonal

PRI

“We must ?soﬁﬁd’t‘he-‘* .
alarm and alert the
nation to this attempt

_-j,to slam the doors of..
'opportumty on: Women&; "

,., “_and people of

: athletxc and employment opportumtles were severely‘
" restricted - a day when women could be fired for

being pregnant or shut out of jobs for havmg pre-

) school ch1ldren

[ S
P ¢

Remember, the 'glass cexlmg is cracked, but not yet

-broken The people makmg the decisions about whom

- to hire, fire and admit are ..
" still predominantly male: -«
- Affirmative action programs
make it possible for women
R to pursue their education
' *-and employment in areas .

- still entrenched in sexism.-
Without these programs and
‘with only the skeleton of sex’

- discrimination law, women
will once again be faced
-with a future restricted to a
mere handful of options -
instead of a world of oppor-
- tumty .

From ‘64 to ’96 St111 Flghtmg‘ o

olor!

. The histori¢ 1964 Freedom Summer of the Civil Rxghts

Movement focused the nation’s attention on thé

*" injustices of racial bigotry and hatred. Students from

across the country traveled to Mississippi to reg:ster
and mobilize Afncan-Amerlcan voters in unprec-
edented numbers : ;
Now thh the threat- to close the doors of opportumty
on women and people of color and turn back the clock
on women's r1ghts we must mobilize a massive
student campaign -- this time to save women'’s rights
and civil rights. We must sound the’ alarm and alert
the natiofi'to this attempt to'slam the doors of oppor- :
tunity"on women and people of color! ‘" ’

Lot

i Sponsored by The Feminist Ma’jority and
The Campaign to Save Women's Rights and Civil Rights ~
1600 Wilson Blvd. #801 » Arlington, VA 22209 » (703) 522-2214 « Fak; (703)'522-2219".

PR

E-mail: femmaj@feminist.org « Web Site: http://www.feminist.org
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Women Won't Go Back! \.

L The Campatgn fo Save Women s R:ghts and Cw:{ Rzghts o SR

Yes! Qo Sign me Jup for Freedom Summer 96 . DR : S 4 RV
-, [ Sign me up for Freedom Fall '96 e B ‘

O Send me Squad Coordinator information to orgamze my school or group-

" Q1 can lead/join a voter regnstratnon team on campus - - SR o B  “'
Name: . - Afflhatlon (school of group)
Address: . - i . '
City, State, Zip: . ’v i _ — . : - §
Phone: _ ' L FAXL . , w;." ::".' E;I\_;I&i!:;{; , r_".', ‘“?‘
End of spring term - ‘ . » T - '
O'Tnéed holising ™ S
14Q I can provide housmg for myself and . other people m the followmg areas

. Fos - oy :
~ The Fermmst Majomy . 1600 leson Blvd. #801 Arlmgton, VA 22209 (703) 522—2214 Fax (703) 5222219
8105 W Third St . Los Ange]es, CA 90048 (213) 651-0495 < (213) 653-2689: «.E-fnail: femmaj@fermmst org

A

_ Regzstrat:on deadime fortJune Ist trammg séssionis May Ist; deadlme far July I §t training séssion is June Ist.

_———._—.—_.—.——_—_————.-—--———-——.—_————__—_____————

Volunteer for Freedom' Freedom Fall ‘96 : . 5

]om thousands of Fréedom: Actxvxsts in California for Take your fall semester off to Save Women s nghts
an intense:'on the- ground".expenence in worhen's rights and Civil Rights! You will work with thousands of ;
and civil rights. organizing. - We need your strength'td_ students mobilized on university’ and. college cam-
combat the stealth-attacks on the rlghts of wemen and " puses throughout California to register, educate, and-
people of color' Cropoar e - get out the vote. Our goal isto regxster the largest-
ST P Co w20 Fia s percentage of students of any state in history! Free-:.
Form Freedum Summer Squads‘ Orgamze your . <*.dom Activists will’ work on campuses and in commu— _
campuses; tearns; friends; co-workers; feminist, :,:>. nities to- dramatlcally increase voter reglstratlon for 18-

Afr1can~Amer1can Latma, As;an-Amerlcan, Lesb;an/ :-' 24 year-old voters -- & wealth of untapped voting

Bisexual /i 'Gay; "~ ~power! Through intense grass-roots campus
and church - ‘and‘community orgamzmg Freedom Fall-
groups for this - .Acthsts W111 EE
all out'effort to - . . , AR AR o ;
save'women's RIS ;. ‘te MSE COUI‘SE 11’1 R ¢ . Sound the alarm abouf the danger to -
and civil rights - - , RO - women's and cjvil rights.’ . o0
i bef(;ff&ilt's to}? ’ -l.grass OOtS orgamzmg BN - " Buildcampus coahtlons cel ."
ate! ou - Bl °  Organize massive voter re istration -
this is an-unpaid SRECCIR the fight to Save - - - [ ok R
internship, ’ W()men S R]ghts and ClVll “ve - U Create educauonalfawareness events
many students, . | ‘ ~ ' REEEE Table and leaflet at coicerts, lecturcs :
have success- nghtS' : N Lol ' S B N VA e
fully r axsed ‘ - N S L Freedom Activists will orgaruze the defeat of
. fundsin theu' L LFo %751 the deceptive California "Civil Rights”.
’ commumtles to cover expemes Sy LS e _"Imtxatlve Together, with your Freedom Squad launch
. _.nsr oo+ ' anintense absentee ballot campaign to ensure the
Freedom Surnmer ‘96 Squads will organize massive ~ yoices and votes of students ate heard‘ s
voter registration drives on | campuses and i n the .. i - NI L
community for thls hlStOf 1c flght for women sr ights Don t miss thls chance for the Intemsh1p ofa Llfeume'
and Cl‘“l rlghts C »,.,-.L wa. e owswewe .. Young people have changed the political tide before --

N - from Civil Rights to Women's R1ghts We must
: Freedom Summer Act1v1sts w111 dlstrlbute educatlonal continue to shape the face of the nation as we enter, not

literature and'staff phonebanks to alert Cahforma T only the '96 election season, but.also a new century.

voters to the dangers posed by the deceptwe "C-“’ll " We'must not allow, programs ensurmg our educatlon

nghtS" Imtlatlve, and gO dOOI"tO dOOI' and WOI’k- i and pay ChECkS to. be endangered on our watch --7 i
place-to—workplaee to educate and moblhze voters,. . ., | ‘ ,WOMEN WON’T GO BACK! '

Freedom Summer '96 Squads will show. Cahforrua ancl I T
the nation the strength of our voices and our votes' S ~=§ v, ‘;:; T

- [ TP T SO . P ,
AEERE PR Sl R Lt L T ey,
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California Civil Rights Iniclative

NEWS RELEASE

- For Inmediate Release o . Contact: . Jennifer Nélson
Sunday, March 24,1896 -~ = - (916) 368-2274

DOLE ENDORSES CCRI

Westmmster, CA 5. Republxcan presidential candldate Senater Bob Dale formally
endorsed the California Civil Rights Initiative (CCRI) today, appearing at a rally in-
Orangs County with Callforma Governor Pete Wllson and CCRI chairman Ward
’Connerly : :

“We appreciéte Senator Dola’s support at the national level and welcomas his

- endorsement, which reminds all of us that it is the responsibility of each state to
prohibit discrimination and preferences in state programs,” said Connerly .

- “Cali forma can show the way wsth tha Callfornla Civil nghts Initiative.”

The California Civil nghts lnmatlve would amend California’s Constltutlon to
'include a ban on race and gender preferences in government hmng, contracting and
- education programs. The measure’s signature pstitions are currently being S
reviewed by the Secretary of State’s office. Once the validity of the sagnatures is
determmes, CCRI will appear on the November 1996 ballot ' .

in addition to endorsmg.CCRl,Senator Dole is a_uthormg federal lagislation which
“would enact similar bans on race and gender preferences in government-run

- programs at the federal level. ‘Dole’s legisiation -- the Equal Opportunity Act of

- 1995 -- prohibits the federal government from granting preferences in three key
areas: federal employment, federal contractmg, and programs wholly administered »
by the federal government. '

. "We applaud Senator Dole’s efforts to enact bans on race and gender preferencas .
gt the federal level,” said Connerly.- “But it is important that states take the steps
. . necessary to ensure that people are judged on their ablllt es, not on their race or
gender

448

‘Californla Civil Rights Initiative



. 11.8% of college -

Deceptlve "C1v11 R1ghts" Imtlatlve
~ Legalizes Sex Discrimination

Sneak Attack on Women's RIghts
and Civil Rxghts '

- Deceptive “le Rx ghts" Imtlatwe‘s are bemg
_circulated in five states for the November 1996 general
election ballot: California, Colorado, Flonda, Oregon,.
and Washmgton Similar legislative efforts have been
introduced in at least 17 states under “Civil Rights” or

“Equal Opportunity” titles. Also, with the backing of

leaders in both houses of Congress, nine similar bills
have been introduced at the Federal level.
These mltlatlves are nenther "C1v1l" nor “nght" --
they are tncky In fact they actually amend the -
language of the Civil nghts Act of 1964 by changing
a few key words in order to gut sex discrimination law
_.and ban affirmative action programs for women and
people of color. These dangerous initiatives could
force women back toa .
_ day when educational, @ .
athletic and >
employment
opportunities were -
‘severely restricted -- a, .
day when women
could be fired for
being pregnant.

Only now, after years
of struggle, have
women become 22. ?% :
of lawyers and judges,
presidents, 8% of ' o
police officers, 14.7% of college and umversnty N
professors, and 34. 8% of college athletes, yet we-are
more than 50% of the population of this country. No,
we have not reached equality in the workplace, the
academy or sports arena, but we have made gains --
gains whxch would not have been possible withotit the

very programs ‘opponents of women' S Tights seek to’ o

Clause "C'f: .
The ""Skeleton" Clause
"Nothing in this section shall be
“interpreted. as prohibiting bona fide

qualifications based on sex which are
reasonably necessary to the normal
operation of public employment public
' educatxon or pubhc contmctmg ‘

destroy. We must not sit'quietly as the right-wing

. funnels money -- BIG MONEY -- into a nationwide
. .attack on women' s nghts -- our gains.’ If this rollback

occurs, women w1ll never shatter the glass celhng and

" move into posmons of respect and power in the

American workforce, the academy or sports arena.

Don't be fooled -- this steaith attack not only bans
affirmative action programs for women and people of

~ color, but it is so devastating, it actually guts sex
. dlscrlmmatlon law. If these deceptive "Civil

Rights" Imuatlves pass, not only won't women be’ able
to geta foot in the door, but when it is slammed on us,
there w1ll be no effectlve legal recourse”

P : P

Clause "C"‘ The "Skeleton" Clause

Buried w1thm the text of many of these "Civil Rights".

Imtlatwes exists Clause "C" the "Skeleton” Clause.
This clause legaliées
government sex *
discrimination in public
employment, .
.education, and ’

- contracting. -The

© "Skeleton" Clause .

- leaves the bare bones
of sex discrimination’
law in place without:
the guts that' make

, énfo:;cemérit a_ reality.

_ Textsuchas
: reasonably necessary

. to the, normal

: operauon " are code
words which relegate sex discrimination law froma -
high or medium level of scrutiny to the lowest standard

~ of judicial review. In other words, any reason for
»'d1scnmmatnon against women and girls in"employment,

admittance, contracting, wages, promotion -- be it size

_ . of uniforrs, availability of gender specific space or
limited funding -- may be ruled acceptable .




The "Skeleton" Clause: :

Women s Pay Checks On. the Llne -

" These deceptive"‘Civil Rights" Initiatives allow
public employers to exclude women from jobs.-
Tradrtronally, police departments kept many women -
out by instituting arbitrary requlrement% which could

" be deemed ' 'reasonably necessary for a police officer.
The passage of the decepttve Cahfomla "Civil Rrghts"

: lnttlatwe will gut the exrsttng strong eonstltutronal dnd

statutory protectrons Wthll outlaw sex dtscr1mmatton

Unless we stop the’ California "C1v1l nghts“ Imtlatwe
in its tracks, any- cracks women have made in the Glass'
Celhng wrll be sealed -- along wrth our fate. Women
will be. forced into ‘low-paying, low status jobs and

-- from high-level corporate positions to tradrtronally
male blue collar posmons ]
_ The "Skeleton” Clause.

Women s Educatmn and Sports'| On the Llne

: 'The educatronal and athletlc opportumtres for women N
and girls in publte institutions will be severely :
restricted upon the passage of the deceptive California
"Civil Rights" Initiative. Public school admmrstrators .
and athletic dlrectore will, once ‘again, have a license -
to discriminate against- women and girls. For example
they mlght clatm it is reasonably necessary B

i prov1de boys teams with more fundmg and staff
:A,.,:because boys' Sports are’ more expensive. Unequal
'dlstrrbutron of. fundmg and staff time deprives women

4and glrls of the resources needed for educatlonal and

‘ athlettc opportumtres

JOIN THE CAMPAIGN TO SAVE
WOMEN ’S RIGHTS AND CIVIL RIGHTS!

1

. '_ Supported by a coahtron of commrtted wormien’s
“and civil rrghts orgamzatrons mcludmg YWCA of the

rtghts

USA, the Feminist Majorlty, the. NAACP Legal
Défense and Education Fund MALDEF NOW,
Coalition of Labor Umon Women;, Astan Pacific

o Amerrcan Legal Center and more than 80 women’s
" rights, civil rights and student organizations, the
~will be discriminated against in the employment arena

Campaign is dr:ven by the need to mob1hze women’ $-

votes.

Ouf stratégy is simple: We intend to get the truth out -

" abouf this $neak attack on women’s rights and "
*. opportunities, and mobilize women to fight back.

Through television and radio, statewide field -

‘organizing, and voter registration drives on campuses
.~ and in‘communities, we-will defeat the deceptive
) Cahfomla "le R1ghts" lnltlatrve

To get 1nvolved with the effort to stop the deceptive
‘California "Civil Rights" Initiative, “call or write' The ,
Campalgn To Save Women’s nghts and Civil nghts'

effective date of this section. l, 5

{(h) This section shall b

CFRullextof e o
Callfornla" "ClVll Rights/" Inltlatlve S .
‘ ‘A Pmposed State Wtde Constltutlonal Amendment By Imtlatlve S "
(a) The state shall not discriminaté’ agamst or grant preferenttal treatment to, any mleldual or group on the basis of race,
sex, color, ethnicity, or national ortgm m the operationiof: pubhc employment pubhc oducatlon or pubhe contracting.
(b) This section shall apply only to action taken. after the section's effective date., . "." o
{c) Nothing in this section shall be mterpreted as.prohibiting bona fide quahf cattons based on sex wh:ch are SRR
reasonably necessary to the hormal operatzon ‘of pube’zc ‘employment, pubttc educatwn, or pubiw conliracting. ’
(d) Nothmg in this section shall'be mterpreted as mvahdatmg any. court order or consent decree WhlLl’l 1s.in torce as of the

() Nothing in this section shall be mterpreted -as prohrbttmg acuon whtch must be, taken to establtsh or mamtam "
eligibility for any federal program where- meltgtbxhty Would resu I ina loss, of federal funds to the state. :

() For the purposes of this section, "state” $hall include; ‘but not neccssarlly be l!mlted to, the tate itself, any cnty, county,

city and county, public university system mcludmg the University of Cal 1forma commumty college district, specral

district, or any other political subdivision or governmental instrumentality of or within the state.

{g) The remedies available for violations of this section shall be the same, regardless ot the injured party's race, sex, eo]or, .

ethnlcxty, ‘or national origin, as are: otherwrse available for violations of then -existing California anti-discrimiantion law,

be self-executing. If any part or parts of this section. are found to be in contlict with federal law and

- the United States Constitution, the section shall be impl¢ emented to the: maxxmum extent that federal law and the United
States Constitution permrt Any provrsron held invalid shall be severable from the remaining poruons of thrs section.

i
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Status Report on State Initiatives Eliminating Affirmative Action &
' Making Sex Discrimination Legal

State Title 1996 Ballot Deadline Sponsor(s) _Synaopsis Status
California California Civil Signature Deadline: Californians for Would eliminate all state and local Filed over 1.2 million
Rights Initiative Feb. 21, 1996 Equal Opportunity | programs that "grant preferential treatment | signitures on February 21,
Glynn Custred to any individual or group on the basis of | 1996
A Constitutional # signatures necessary: | Tom Wood race, sex, color, ethnicity, or national
Amendment 690,000 origin in the operation of public
employment, public education, or public
contracting.”
| Exempts gender classifications
based on bona fide qualification
reasonably necessary to normal
operation of the government
: entity involved. .
Colorado . Equal Opportunity/ | Signature Deadline: Scott Marian & -1 Prohibits the state & its political Curiently Gathering
Repeal of Aug. 5, 1996 John Nelson, Esq. subdivisions from considering race, color, | Signatures.
Affirmative Action ethnicity, national origin, gender or
# signatures necessary: religion as a factor in decision-making
A Constitutional 50,000 pertaining to public employment, public
Amendment contracting, or public education.
Exempts gender classifications
based on bona fide occupational
qualification reasonably necessary
to normal operation of the
government entity involved; or if
the classification is designed to
protect the physical privacy of
individuals.
Delaware Delaware Civil Referendum by Act of | Rep. Wayne Smith | Prohibits discrimination against, and | Defeated in the State
: Rights Initiative General Assembly preferential treatment for, any person in Legislature. Delaware
‘ (HB114), introduced public employment, contracting, and Legislature temporarily
A Constitutional March 29, 1995 education. adjourned June 30, and runs
Amendment \ on a two-year session.
Florida A Constitutional Signature Deadline: Campaign for The Constitutional amendmient restricts Currently Gathering
Amendment Aug. 6, 1996 Florida's Future “discrimination" by the State of Florida or | Signatures

Restricting
Discrimination by
the State of Florida
or any Political
Subdivision Thereof

# signatures necessary:

429,428

Anthony R. Martin

its subdivisions.

Researched and Compiled by The Feminist Majority and The Service Employees International Union's Research Department
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Status Report on State Initiatives Ellmmatmg Afflrmatlve Action &
Making Sex Discrimination Legal

Title

State 1996 Ballot Deadline Sponsor(s) Synopsis Status
Massachusetts Title Unknown Signature Deadline: Larry Mack Citizens | Anti-affirmative action language. Failed to gain signatures
' Against Reverse
» Discrimination .
Oregon Forbids Government | Signature Deadline: Oregonians for Measure would limit such programs by Currently Gathering
Preferences Based on July 5, 1996 Equal Rights forbidding state, local government Signatures.
Race, Religion, - : discrimination against, preference for
Sex, National # signatures necessary: | Greg Selby and | citizens based on race, religion, color, sex,
Origin 97.681 Michael Marselle national origin. Applies in education,
_| employment, contracting, public services.
A Constitutional Exempts classifications based on
Amendment sex or ability that are reasonably
necessary to the normal operation
of the state's system of public
employment or public
, . accommodations.
Washington Shall state and local | Failed to gather. Fair Play for This measure would prohibit the state and | No plans to re-enter

government be
prohibited from
granting
“preferential
treatment” based on
race, séx, ethnic or
sexual minority
status?

A Constitutional
Amendment

signatures to meet Dec.

29, 1995 deadline to
submit to state
legislature.

Washington

Dr. Ron Taber

political subdivisions from granting
“"preferential treatment” based on race, sex,
color, ethnicity, national origin, or status
as a sexual minority. Classifications
based on sex would be allowed if
reasonably necessary to public
employment “or public education.

initiative. If re-entered,
deadline is July §, 1996 to
submit 181,667 signatures
for the Nov. 96 ballot.

3-26-96/Page 2
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Status Report on Federal Legislation Eliminating Affirmative Action &

Making Sex Discrimination Legal

and for other purposes.
Brief Title: Equal Opportunity Act of 1995.

Author: Dole (R)

encouraging Federal contractors to so recruit or encourage, if the
recruiting or encouraging does not involve a numerical objective
or otherwise granting a preference; (2) any act designed to benefit
historically Black colleges or universities; (3) any action under a
Federal law or treaty relating to the Indian tribes; or (4)
classifications based on sex if sex is a bona fide
occupational qualification reasonably necessary to
the normal operation of the Gevernment, contractor,
or subcontractor, the classification is designed to
protect privacy, a U.S. national security interest is
involved, or the classification is applied regarding
an armed forces member on actwe duty in a theater
of combat operatlons

104 Congress Title/Author Sponsor(s) S Synopsis . Status
U.S. Senate S. 318 No Information See S. 26 above ‘ Referred to
’ ’ : Available .| Senate
Official Title: An act to amend the Civil Committee on
Rights Act of 1964 to make preferential Labor and
treatment an unlawful employment practice, Human
and for other purposes. Resources.
Brief Title: Civil Rxghts Restoratlon Actof
1995.
: Author: Heims : .
U.S. Senate S.829 No Information Provides waivers for the establishment of educational opportunity | Referred to
- ) Available schools, in order to: (1) allow experlmentatlon with Senate
Official Title: An act to provide waivers for : same gender classes for low-income, educationally Committee on
the establishment of educatxonal opportunity disadvantaged students; (2) determine whether such classes | Labor and
schools. -} make a difference in the educational achievement and Human
opportunities of such individuals; and (3) involve parents in the | Resources.
Brief Tltle Educational Opportumty educational options and choices of their children. Directs the '
Demonstration Act. Secretary to waive for up to five years (but only to the
_ extent the Secretary. determines necessary to ensure the
Author: Hutchison development and operation of same gender classes) any -
statutory or regulatory requirement of title IX of the
. Education Amendments of 1972, :
U.S. Senate S. 1085 McConnell, Simpson, Prohibits discrimination or preferences in Federal employment Referred to
’ ] Kyl, Brown, Nickles, and contracting on the basis of race, color, national origin, or Senate
Official Title: An act to prohibit discrimination | Grassley, Shelby sex, or entering into a consent decree requiring, authorizing, or Committee on
'] and preferential treatment on the basis of race, permitting any such discrimination or preference. Prohibits 1 Labor and .
color, national origin, or sex with respect to construing the Act to prohibit or limit: (1) employment Human
Federal employment, contracts, and programs, recruiting or encouraging contract bidding or requiring or

Resources.

Researched and Compiled by The Feminist Majonty and The Servuce Employees Intemational Union's Research Depanment




Status Report on Federal Leglslatmn Ellmmatmg Affirmative Actlon &
Makmg Sex Discrimination Legal

U.S. Senate

|_104 Congress |

- Title/Author
S. 26
Official Title: An act to amend the Civil
Rights Act of 1964 to make preferential

treatment an unlawful employment
practice, and for other purposes.

Brief Title: Civil nghts Restoration Act
of 1995 :

Author: Hélms -

No Information Available

Sponsor(s) . Synopsis - .

Status

Amends title VII (Equal Employment
Opportunities) of the Civil Rights Act of 1964 to
make it an unlawful employment practice to grant
preferential treatment on the basis of race, color, -
religion, sex, or national origin, except: (1) under
existing provisions involving bona fide
occupational qualifications and religion, sex, or
national origin or involving employment by a
religious educational institution; or (2) in recruiting
applicants. (Current law, that would be replaced by
this Act, declares that nothing in that title shall be
interpreted to require preferential treatment on such
basis on account of an imbalance in numbers or
percentages.)

Referred to Senate
Committee on
Labor and Human
Resources.

U.S. Senate

S. 497

Official Title: Act to End Unfair
Preferential Treatment

Brief Title: Act to End Unfair Preferential
Treatment

Author: Helms & Faircloth

No Information Available

Will amend Title VII, IX, section 15 of the Small
Business Act (15 U.5.C. 644) or any other
provision of law to prohibit the Federal

T Government from using race color, gender,
ethnicity, or national origin as a criterion for either
discriminating against, or granting preferential
treatment to, any individual or group; or ina
manner that has the effect of requiring that
employment positions be allocated among

.| individuals or groups with respect to providing

public employment, conducting public contracting,

"1 or providing a Federal benefit for educatlon or other

activities.

Nothing in this chapter shall be
interpreted as prohibiting classifications
based on gender that are reasonably
necessary to the normal provision of
public employment, conduct of public
contracting, or provision of a Federal -
benefit., -

The term ‘Federal beneﬁt' means -- (A)
funds made available through a Federal
contract; or (B) cash or in-kind assistance
in the form of a payment, grant, loan, 0r,
loan guarantee, provided through any ’
program administered or funded by the
Federal Government.

Referred to the
Committee on
Governmental
Affairs.

Researched and Compiled by The Feminist Majority and The Service ’Employees International Union's Research Department
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‘Status Report on Federal Leglslatmn Eliminating Affirmative Actmn &
Making Sex Dlscrlmmatmn Legal

104 Congress

Title/Author

U.S. House of
Representatives

HR. 1840 ’
Official Title: A bill to ensure equal

opportunity in employment education,
and contracting, :

Brief Title; American Acﬁe‘m Act of 1995

‘| Author: Radanovich (R)

Sponsor(s)

: Synopsis

Doolittle, Wicker _

Herger, Stockman, Packard, Seastrand,

Status

Prohibits the use of race, sex, color, ethnicity, or
national origin as a criterion for either

‘discriminating against or granting preferential

treatment to any individual or group in
employment, education, or contracting.

Referred to
Subcommittee on
the Constitution
7-18-95

U.S. House of

Representatives |

| Brief Title:

H.R. 1764

Official Title: 'Act to End Unfair.
Preferential Treatment

Act to End Unfair Preferential
Treatment'.

Author: Funderburk

No Information Available

Will amend Title VII, TX, section 15 of the Small
Business Act (15 U.S.C. 644) or any other

‘provision of law to prohibit the Federal

Government from using race color, gender,
ethnicity, or national origin as a criterion for either
discriminating against, or granting preferential -
treatment to, any individual or group; orin a
manner that has the effect of requiring that

-} employment positions be allocated among

individuals or groups with respect to providing
public employment, conducting public contracting,
or providing a Federal benefit for education or other
activities.

Nothing in this chapter shall be

-] interpreted as prohibiting classifications

based on gender that are reasonably
necessary to the normal provision of
public employment, conduct of public
contracting, or provision of a Federal
benefit.

The term 'Federal benefit' means -- (A)
funds made available through a Federal
contract; or (B) cash or in-kind assistance
in the form of a payment, grant, loan, or
loan guarantee, provided through any
program administered or funded by the
Federal Government.

Referred to House
Committee on the
Judiciary ~

_ Researched and Compiled by The Feminist Majority and The Service Employees International Union’s Research Department
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Status Report on Federal Leglslatmn Ellmmatmg Affirmative Action &

Making Sex Dlscrlmmatlon Legal

Status

104 Congress Title/Author _ Sponsor(s) Synopsis
U.S. House of HAR. 2128 Hyde, Molinari, Fowler, Wicker, Prohibits discrimination or preferences in Federal Passed House
Representatives Sensenbrenner, Hoke, Smith (TX) employment and contractmg on the basis of race, Judiciary Sub-
s Official Title: A bill to prohibit Goodlatte, McCollum, Coble, color,.national origin, or sex, or entering intoa . | Committee by an 8
discrimination and preferential treatment Heineman, Bryant (TN), Bono, Barr, - | conisent decree requiring, authorizing, or permitting | - 5 vote 3-7-96.
on the basis of race, color, national origin, | Rohrabacher, Istook, Herger, any such discrimination or preference. Being sent to full
‘ or sex with respect to Federal’ Norwood, Callahan, Cunningham, : _ panel for -
- | employment, contracts, and programs, and | Chambliss, Hutchinson, Jones, King, | Prohibits construing the Act to prohibit or limit: consideration by the
for other purposes. Lightfoot, Packard, Paxon, Roberts, | (1) employment recruiting or encouraging contract | Judiciary
Roth, Stump, Young (AK), Burton, | bidding or requiring or encouraging Federal Commiitee.

Brief Tule Equal Opportumty Act of
1995,

Author: Canady (R)

Dreier, Emerson, Schaefer, Miller
(FL), Goss, Doolittle, McIntosh,
Combest, Mica, Scarborough, Smith
(NI), Stockman, Walker, Weldon

(FL), Everett, Lewis (KY),

Vucanovich, Bilbray, Solomon,
Seastrand, Bilirakis, Christensen,
Cubin, Hastert, Laregent, Bunning,
Clinger, Kolbe, Hancock, Roukema,
Hostetiler, Gramam, Radanovich,
Oxley, Hoekstra, Barrett (NE), Bass,
Dornan, Salmon, Ballenger.

Archer, cooley, Chenoweth,
Knollenberg, Shaw, Hilleary, Zeliff.
Bereuter. '

Fields (TX), Spence, DeLay.

coniractors to so recruit or encourage, if the
recruiting or encouraging does not involve a
numerical objective or otherwise granting a’
preference; (2) any act designed to benefit
historically Black colleges or universities; (3) any
action under a Federal law or treaty relating to the
Indian tribes; or (4) classifications based on
sex if sex is a bona fide occupational
qualification reasonably necessary to the
normal operation of the Government,
contractor, or subcontractor; . the
classification is designed to protect

‘privacy; a U.S. national security interest

is involved; or the classification is
applied regarding an armed forces member
on active duty in a theater of combat
operatmns
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Status

- Making Sex Discrimination Legal

Report on Administrative Actions Eliminating Affirmative Action &

State

Date Initiated/Type of Order

Sponsor

Synopsis

California

Executive Order

June 1995

Governor Pete Wilson

Eliminated volunteer
committees which oversaw
how well the state was meeting
its goals in awarding 15% of
the money spent on state
contracts to minority-owned
businesses and 5% to women-
owned businesses. The order
also abruptly terminated
business advisory councils in
the Dept. of General Services,
Caltrans and the Dept. of
Corrections that were made up
of representatives from
minority and women's business
groups.

California

Resolution SP-2

| July 1995

University of California
Regents led by Ward Connerly

Eliminated Affirmative Action
in admissions, hiring and
promotion of both faculty and
staff.

California

Executive Order

October 1995

Governor Pete Wilson

Reduces hiring level target
goals in federal highway & road
construction contracts for
women and minorities from
20% to 10%.

Louisiana

Executive Order

| January 1996

Governor Mike Foster

Abolishes minority set-aside
and affirmative action hiring
programs based on race or

gender.

Researched and Compiled by The Feminist Majority and The Service Employees International Union’s Research Depanmentf‘
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Status Report on State Legislation Ehmmatmg Affirmative Action &
Makmg Sex Dlscrlmmatlon Legal :

1

;

State

Title

. Introduction Datc

Sponsor(s)

Synopsis

Status

California

AB 211

Introduced 1995
Session

Rep. Richter

. | annual "glass ceiling"

Would repeal the California Community
Colleges, public schools, and State Civil
Service affirmative action employment

| programs.

Prohibits public officers and empjoyees
from giving any preference based on race,
sex, color, ethnicity or national origin.
Makes said employees and officers
personally liable for violations: Repeals
-report on
promotion and salaries of women
and minorities in the state civil
service.

Failed in Committee on
Higher Education

Caltfomia_

ACA 2

Introduced l§95"
Session

Rep. Richtet

Would prohibit state and local .
governments, including all institutions of

-public higher education, from ‘using race,

sex, color, ethnicity, or national origin for

discrimination or preferential treatment in

the operation of public employment,
public education, and public contracting.

1 Exempts classifications .based on

sex that which are reasonably

‘necessary to the normal operation

of the State's system of public
employment or public education.

Pending in Assembly
Committee on Judiciary.

ACA?2 is identical to ACA -
47 (Richter) from the 1993-
94 Regular Session which
failed passage in same
committee.

California_

AB727

.| Introduced 1995
| Session

Rep. Richter

| Would prohibit public educational

institutions from considering race in
admissions, financial aid, or grading.

Failed passage in Assembly
Higher Ed. Committee,
reconsideration granted.

California

AB 833

Introduced 1995..
Session . )

Rep. Richter

| Would prohibit an ‘public post secondary

educational institution from using race,
color, religion, sex, or national origin as a
criterion for discrimination or preferential
treatment-in the appointment, retention,

‘tenure, promotion, compensation, or other

employment terms of a member of the

Failed passage in Assembly
Higher Ed. Committee,
reconsideration granted.

faculty.
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Status Report on State Leglslatlon Eliminating Affirmative Actlon &
Making Sex Dlscrlmmatlon Legal

Iitroduction Date

Sponsor(s)

Introduced 1995
Session

Rep. Richter

‘ Synopsis

Status

Would repeal requirements for state
agencies to meet, or to make a good faith
effort to meet, statewide contract
participation goals for minority-owned
business enterprises (MBE) and women-
owned business enterprises (WBE).

Pending in Assembly
policy committee.

Introduced 1995
Session

Sen. Campbell

Would repeal requirements for state
agencies to meet, or to make a good faith
effort to meet, statewide contract
participation goals for minority-owned
business enterprises (MBE) and women-
owned business enterprises (WBE).

Failed passage in Senate
Committee on »
Governmental
Organization,
reconsideration granted

Introduced 1995
Session

Sen. Kopp

Would prohibit the state and any of its
subdivisions from using race, sex, color,
ethnicity or national origin as a criterion
for discriminating against, or granting
preferential treatment to, any individual or
group in the operation of the state's
system of public employment, public
education, or public contracting.
Exempts classifications based on
sex that are reasonably necessary
to the normal operation of the
State's system of public ,
employment or public education.

Failed passage in Senate

1 Judiciary Committee.

Reconsideration granted.

State Title
California AB‘384
California SB 938
California SCA 10
Califomi‘a SB 939

Introduced 1995
Session

Sen. Campbell

Would repeal affirmative action
requirements concerning minorities and
women at state agencies, school districts,
and community college districts. Would
prohibit any public officer or employee
from giving any preferences on the basis
of race, sex, color ethnicity or national
origin to any person for hiring or
promotional purposes, except that
socioeconomic factors may be considered
when evaluating apphcants for entry level
jobs.

Failed passage in Senate
P.E. & R committee.
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Status Report on -State Legislation Ehmmatmg Affirmative Actlon &
: Making Sex Dlscrlmmatwn Legal ' '

State -

Title

Introduction Date .

__Sponsoi(s)

. Synopsis .

Status

California

SB 940 .

Introduced 1995
Session

-1 Sen. Campbell’

‘Would prohibit, except under court orders,

public schools or institutions from
considering d person’s race with respect to
a decision to admit that person to the
education institution, a decision to provide
financial assistance to that person, and an
evaluation of that person's academic
performance. ‘

Failed passage in Senate
Education Committee,
reconsideration granted.

1 Colorado -

SCR 8

Introduced 1995

Sessmn

Sen. Coffman

A constitutional amendment prohibiting
the use of preferential pdlicies in state = -
contracting.

Vetoed May 2 by governor.

Georgia

HR 154

lntroduced

1 1995 Session

Rep. Earl Etlrhart

Prohibits. the state from using race, sex,
color, ethnicity, or national originas a

.criterion for public employment, public

education, or public contracting.

House Judiciary Committee |
Ehrhart predicted bill would
make it out of committee
in 1996. Failed

Georgia

SB 82

lntroduced 1995

.] Session-

Sen. Chq_ek§ .

Would ban the state and any of its political

.subdivisions from discriminating against

or granting preferential treatment to any

'| individual or group in employment,

education, or contracting.

_Failed to make it out of

commnttee

Minois

SB 154

Itlmjduced - )
1995 Session

Sen. Barkhausen

Provides that nothing in Human Rights -
Act shall be constried as requiring any .
employer, employment agency or labor

. | organization to give ‘preferential
1 treatment” or use other affirmative action

based on sexual orientation; that
discrimination against a person because of
his or her sexual orientation constitutes
unlawful discrimination under the Act.

Senate Rules Committee

Tilinois

IsB 1184

| Introduced 1995

Session

Sen Dudycz
Sen. Lauzen

Prohibits the state, state agencies, schools

.and local units of government from using

race, color, ethnicity, gender or national
origin as criteria for discrimination or for
granting preferential treatinent to-
individuals or groups.

-Failed in committee.

Maybe reintroduce in .
Senate and mtroduced m
House.

Ilinois

HB 110

Introduced

1995 Session

Rep. Saltsman

Prohibits requiring affirmative action
resolution from the employer before an
airport police officer may become eligible

for the sheriff's law enforcement employee |
formula.

House Rules Committee
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Status Report on State Leglslatlon Ellmmatmg Afflrmatlve Action &
Making Sex Dlscrlmmatmn Legal '

" . Title

~State

Introduction Date’

Sponsor(s)

Synopsis

‘Status

Louisiana

Michigan

HB 155
HB 1024
SB 110

HIRL

Introduced 1995 N

Session

Rep. Bowler
Rep. Donelon
Sen. Hainkel

Amendments to State Constitution ©
prohibit the state and its political

“subdivisions and agents from using race,

sex, color, religion, ethnicity, or national
to discriminate against or grant preferential
treatment to persons or groups in public
employment; education, and conlracting,
and from participating in federal or -
federally mandated programs that use such
standards.

All failed in committee,

Introduced -
1995 Session’

Rep. David Jay

| Modeled after the California Civil R;ghts

Initiative. Proposal includes language -

opposing contracts earmarked for minority

businesses and requires firms that receive

tax breaks or grants from the state to cease

all affirmative action plans or lose the
"special arrangement.”

‘House Judiciary Committee-

Michigan

HB 4972 -

Introduced 1995
Session |

Rep. McManus

Has the same language as above, but does
not require voter approval.’

House Judiciary Committee

Michigan

.| HB 4054

Introduced 1995

Session

Rep. Crissman

Would prohibit "race-norming" - the
practice of weighting tests for jobs or
college admissions to favor minorities.

House Judiciary Committee

Mississippi

SC 548

Introduced
1995 Session

Sen. To_xﬁmy
Robertson

A constitutional amendment prohibiting
discrimination and "preferences.”

Died in Committee during
1995 session.

Missouri

SIR 26

‘Introduced 1995

Session

-

Sen, 'Flotrpn

Prohibits the state or any of its political
subdivisions or agents to use race, sex,
color, ethnicity, or national origin as a
criterion for either discriminating against,
or granting preferential treatment to, any
individual or group in the state's system of
public employmcnt education, or ‘,

| contracting. -

Failed in committee

New York -

AB 6466
SB 3506

Intf;)duced 1995~

Session

Rep. Kirwan
Sen. Larkin

Waouild ban granting preferential treatment
on account of race, sex, colo; ethnicity, or
national origin in public education,
contracting, and employment.

Pending in legislature
which adjourns Jan, 3,
1996.
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Status Report on State Legislation Ellmmatmg Affirmative Action &
: Making Sex Discrimination Legal

State -

Title

Introduction Date | Sgonsor(s)

North Carolina

HB 862

Introduced .
1995 Session

Synopsis

Status

Rep. Capps

Prohibits "preferences” based on race, sex,
color, or ethnicity in public hiring, in the
letting of public contracts, and in
appointments to various authorities,
boards, commnssnons, councils and
agencies.

Judiciary #1 Committee

Oregon

HB 3394

Introduced
]995 Session

Rep. Bob Tiernan

Repeals prowsuons of state law requiring
or encouraging affirmative action.
Prohibits state and-local governments from
using affirmative action to remedy past

_discrimination based on race, religion,

color, sex or national origin. Bill does not

.affect programs promoting employment of

or assistance to veterans or for the
disabled.

Died in House Judiciary

Committee durmg 1995
session. '

Pennsylvania

a8 360

Introduced
1995 Session

- Rép. Gamble

Bars "preferential. treatment based on race,

|- sex, or national origin in state hmng,

contracting, or education.’

State Government

Committee

South Carolina

SB 856

Introduced

1995 Session

Sen. Thomas

Prohibits the state or any of its political
subdivisions from using race, sex, color,

ethnicity, or national origin as a criterion |

for either discriminating agamst or _
granting "preferential treatment” to any -
individual or group in the operation of the

‘state's system of public employment,

public education or contracting in order to

“create or implement an affirmative action

program.

Judiciary Committee

Texas

SIR 45

‘| Introduced -
1995 Session

Sen. David Sibley -

A constitutional amendment prohibiting

state and local governments from

dlscnmmatmg against or granting -
"preferential treatment” to persons because

| of their race, sex, sexual orientation, color,

ethnicity or national origin in public
employment, education & contracting.

Defeated during 1995 .
session.

Washington

HB 1999

HB 1901

Introduced

1995 Session

Rep. Scott Smith

Prohibits the use of race, sex, color,
ethnicity and national origin of an
individual or group in the operation of
public employment, education, or
contracting.

Failed in Committee during
1995 session.

Researched and Compiled by The Feminist Majority and The Service Employees International Union's Research Department

3-26-96/Page 5




F oes of Affi rmatwe Actton

Are Cammg in Ballot Effort

By B. DRUMMOND AYRES J r.

'LOS ANGELES, Feb. § - The
once-faltering effort to eliminate
California’s affirmative action pro-
grams by putting them 1o a yes-or-no
statewide vote in November is rap-
idly picking up momentum. .

Faced with the embarrassing pos-

sibility that the petition drive to get
the issue on the ballot might fail for.

lack of time and money, Gov. Pete

Wilson, the state Republican party

and the Republican National Com-
mitiee have taken over the signa-
ﬁz?é-ﬁaihenng process and are now
. confident that they have enough {i-

nancing and petition teams {0 ob n-
the required 694,000 names by the

Feb. 21 deadilne.

But defenders of affirmative ac-
tion are gathering strength, too, for
what promises to be the most impor-
tant political reading yet on the fu-
ture of race- and sex-based prefer-
ence programs in the United States.

.Instead of fighting the petition pro-

cess, supporters of affirmative ac- -

tion are concentrating on winning the
November- vote that they now as-
sume will take pilace because of the
reinvigorated petition drive.

Over the last month or so, more
than 70 women’s and civil rights
groups in California and around the
country have joined together in the
struggle -~ not just to preserve pro-
grams that give preference in em-
ployment, state contracts and educa-

tion to women and minorities, but

also to keep the issue from dividing
the Democratic vote in California,
which is crucial to President Clin-
ton's re-election prospects. .
Polls taken in the last year have
indicated that a majority of Califor-

nians no longer believe that affirma- -

tive action programs are a satisfac-
tory way to eliminate discrimination
and, given the opportunity, would
vote to ban their use or to thoroughly
rewrite them.

Polis- also indicate considerable

. dissatisfaction with affirmative ac-
tion programs in other parts of the
country, with many people now see-
ing them as reverse discrimination.

The California initiative says that
the ‘state “shall not discriminate

_ against or grant preferential treat-

_ ment to any individual or group on
the basis of race, sex, color, ethnicity
or national origin in the operation of

. public employment, public education

or public contracting.” But propo- -

nents of affirmative action maintain
that some subsections of the initia-

tive are worded so loosely that it

" could be used to discriminate against
women and minorities if it passes. .

The past weekend marked impor-
tant milestones for both s!des in the
California debate. .

- Opponents: of afﬂrmatlve action
sald they expected that one of the
scores of paid and volunteer petition
teams working the malls and street
corners around the state had signed

. up the 694,000th voter over the week-

end. That was a major numerical
threshold, of course. Still, crossing it
will not be the end of the signature-

.gathering process.

The rough rule in ballot petitioning
is that at least one of every four
signatures turns out to be invalid
because of an incompiete name or
address or other technicality. So the

petition teams plan to gather about a-

million signatures in all.

Can they do it in the remainlng 16
days? .

“It's going to be a struggie, but I'm
confident that we’re going to make it
all they way,” sald Ward Connerly, a
Sacramento businessman and mem-

ber of the California Board of Re-
gents ‘who, at Governor Wwilson’s urg-
ing, took over direction of thie petition
drive in December after he and the
Governor led an effort to roll back
affirmative action in the state uni-
versity system.

The petition drive, originally be-
gun by two professors in Northern
Caiifornia who contended that fixed
quotas and mandates had replaced
voluntary outreach in affirmative
action efforts, faltered and drifted in
the early going because of a shortage
of money and teadership. Since Mr.
Connerly took over, the-drive has
become more focused.

More than a million fund-raising

. Jetters have been sent out. And those

letters, most carrying the signature
of Mr. Wilson, one of the first leading
public figures to endorse the profes-
sors’ drive, have more than doubled
the money collected for the petition
campaign, to more than $1 milllon.
For proponents of affirmative ac-
tion, the past -weekend was ,particu-
larly important because women’s
‘groups from around the country
gathered in Washington to discuss
policy issues, The first item on their

agenda was defending affirmative.

action from attack in California and
at least half a dozen other states,
including Colorado, Florida, [llinols,
Oregon and Washington,

_ The defense of affirmative action

in California is belng fed mainly by -

women’'s groups, in part because
blacks, among .the' staunchest de-

fenders of preferences .in many
- states, account for only 7 percent of

‘California’s population, compared

" with a national average of 12.5 per-

cem..

New Yoex Times
~: S 26 |16
PR

“Affirmative action is as much
about sex discrimination as race
crimination,” sai erine Spillar
2 national coordinator for the Femi-
nist Majority, a leading women’s

pist_Maijority, 3 leading womens
roup. “The Republican Party is
walking_on .very thin _ice on this. -

Women are at least half the vote in,

this country. And, believe me, we

. won't go back.” .
till, defenders of affirmative ac-

“tion appear to have much catching -

up to do here. A campalgn director
has not yet been hired, and there is .
jess than $200,000 in the campaign
treasury. They have given up on

"fighting the petition drive, but are

already working on a fall strategy.
“Ultimately, this being California,

_ you mostiy fight things out on televi-

sion and radio because-the state is 5o
huge - and diverse,”
‘Munger, a California lawyer for the
NAACP Legal Defense and Educa-
tional Fund Inc. *Our challenge is to -
get the truth out, -that this ballot .
initiative is a Republlcan election

.wedge and a trick to sét back women

and minorities. We intend to meet
that challenge.” -

Mr. Connerily, the leader of the
petition forces, contends that “‘wom-
en trick themselves if they support
aftirmative action. )

“If a woman says affirmative ac-
tion entitles her to a job, she in effect
takes a job away from her husband,”" -
he says. “It's nothing less tnan re- .
verse discrimination.” :

Last fali Mr. Connerly, who is
black, joined with Governor Wilson,
an old friend, in the successful but
hotiy contested effort to outlaw race
and sex preferences in student ad- .
missions to state universities. Propo-
nents of affirmative action accused

- Mr. Wilson and Mr. Connerly of stir- -
_ ring up the issue to focus attention on

the ballot initiative effort, an accusa.
tion that both men vigorously denied. ,

sald Moily *
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Added to Debateon
Afflrmatlve Action

" Bavllot: Seeking to rally bipartisan_ opposition,-coaliticn
says initiative would legitimize sex discrimination
Backers say it would mamtam equal protecnon.

By CA’IHLEEN DECKER
TIMES POLITICAL WRITER -

Seeking to broaden opposition to
a' proposed state constitutional
amendment that would strike
down affirmative action programs.
a coalition of women's and minor-
ity groups ‘is warriing’ that the

measure could be used to support -
widespread discrimination “against .
- womenand girls. -

At a news conference in Los
Angeles today, the proposal’s op-
ponents will argue that a little-
publicized clause in the "California

_civil rights initiative” could bar
.. women from nontraditional jobs
and allow schools to favor boys’
programs over girls' programs.

The national YWCA will also.

announce today that it is joining
the campaign against the initiative,
- marking the first time in its 178-

year history that it has taken sides .

in a political campaign. The or-
ganization’s .30 California offices-
will form the backbone of the
anti-initiative field operation.

In a demonstration of the kind of
bipartisan opposition they will

need to defeat the measure, t.he

" opponents are highlighting the
* views of Republican  women .
_ business owners who consider {he

proposed initiative ‘a death knell
{or their businesses,
“It literally licenses dxscnmma-

tion against women and girls whére
it has never been permitted in the

laws until now,” said Katherine

Spillar, national coordinator for the -
. Feminist Majority. “We.could go .

back to the not-so-distant past
‘where women were held out of
police and firefighting jobs and gu'ls

.were kept out of sports programs.’
One of the GOP women who has -

joined the opposition to an initia-
tive her party supports is Martha
Diaz Aszkenazy, who has owned a
San Fernando construction firm for
15 years. Her business has grown,
she said, because affirmative action
programs forced biased project
managers to consider her for work.

“If it weren't for affirmative

“action, I would have. been out of

business a long time ago,” said Diaz
Aszkenazy.. whose company
grossed $8 million this year. “The

~women-—particularly
“women—to their side.

. law hasn't changed yet and people

are already relaxing,” she said.-
University of California Regent
Ward Connerly, who spearheaded
the UC system’s.reversal of af-,
firmative action programs and re-’
,-cently tock over leadership of the
financially troubled initiative ef-.
fort, scoffed at the accusatioris
-leveled by the women’s groups. - -
*“This is a red herring,” he said.
“The only .way they think the
CCRI can be defeated is if they

drive women from men and incite -
_the fears of women.” . o

tate and national polls show
that while men are more sup--

- portive than women of cutting

back affirmative action, there has
yet: to- be the full-scale breach
between the sexes on which the
initiative's.opponents are counting.
Opponents of the measure have
long believed that if they are lo
defeat it, they will have to rally
'white

The initiative, being prepared for

" the November ballot, . would ban

either preferential treatment or
discrimination toward any individ-
ual or group “on the basis of race,
sex, color, ethnicity’ or national
origin in the operation of public
employment, pubhc educanon or

- public contracting.”

Practically speaking, it would
prohibit state and local govern-.
ments {rom invoking everything
from informal outreach programs
that seek to draw qualified women
and minorities to bid on state

‘contracts to the more rigid efforts
" -of public universities and schools to .

accept women or minorities. Gov.
Pete Wilson and the state Republi-

-ean Rarty are strongly behind the

———



INITIATIVE: Affirmative Action Battle

measure, and it formed part of the

rationale for Wilson's sundered
presidential campaign. :

" At issue now is the third clause

in the initiative, which reads, .
“Nothing in this section shall be -

" interpreted as prohibiting bona fide

qualifications-based on sex which "

are reasonably necessary to the
normal operation of public employ-
~ment, publlc education or pubhc
-contracting.”

Like everything else connected
to the proposed initiative, the in- -
tent of that sentence and the way it-

would be interpreted by the courts
are the subject of angry dissent.

Opponents of the initiative con-
tend that the so-called "clause C”
would allow any government
agency to declare women ineligible
for certain jobs or programs.

They suggest that women could,

" for example, be barred from jobs as

.. firefighters or heavy equipment op-.

erators under the theory that they
lack the strength to do the job, Or,
they say, schools facing financial
crises could decide to cut girls’
athletic programs and leave money-
making boys’ programs in place.

Currently, women in California- -

are protected by the state constitu-
tion's equal protection clause,

which bars such bias in state.

education and contracting. Bias in

employment is allowed only if it
solves a “compelling need.” .
What the CCRI would do, said
NAACP western regional counsel
Molly Munger, “is replace that in-

credibly strict standard that protects.

women against discrimination, and
turn it into a very loose, very vague,
very dangerous new st.andard. "

¢ hat they are trymg to do

, is take away somethingv
- that women have achicved i in Cali- 4

fornia,” she said.

- "A legal advisor for the mma-
txves sponsors, however, paints a
very different picture of the impact

‘ of the clause.

Eugene Volokh, an actmg law
professor at UCLA, said the clause
was included in an effort to keep
the initiative in line with existing
law and allow exceptions for those

‘compelling needs that the courts

already recognize, .

The clause, he says, “says that
‘nothing shall be interpreted as
prohibiting [sex-based qualifica-
tions).” It doesn’t say these things
are permitted.

“If the equal protection clause
prohibits it, it stays prohibited,” he
added. “The equal protection clause
has its own independent force,”

Volokh added that federal law

‘would also protect women against

undue -discrimination. However,
the initiative's sponsors have made
clear that they hope to follow the
California measure with a federal
twin, leaving open the possibility
that federal protections could be
affected. :
The initiative effort has encoun-

- tered rocky fortunes since earlier”

this year, when it appeared tobe a-
cinch to make the ballot. In recent

weeks, the measure’s former cam- .
paign manager detailed its financial

" fouindering, and he later resigned.

/A prominent Republican with
ties to the initiative effort said that
Connerly, a black businessman and
Wilson appointee to the UC re-
gents, took over the campaign with
the understanding that more than
$500,000 would be donated to the
cause by party donors and that’
Wilson would volunteer some po-

- . litical staffers to help shepherd it

onto the ballot.

Connerly said in an_interview
that sincé he came aboard, about
$500,000 has been raised from do-
nors, including big GOP givers.
That will allow proponents to com-

- plete the signature-gathering ef-

fort by late February, he said.
As for Wilson forwarding political
aides to the effort, Connerly said,

“that although nothing is formalized,*

*I would suspect he would.” He said
he is already receiving informal
political advice from Wilson col-
leagues who are friends of his.
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“Women Could Lose What
They Don t Reahze They Have

SECTION E « WEDNESDAY. FEBRUARY 25, 199

Amendment? That

‘down in
flames when the re-
quired number of

. nearly 14 years ago:
“Equallty of rxghts under the law shall not
bé denied or abridged by the Un;ted States
ofany state on account of sex.”

So simple. So just. So threatening.
-1 always thought it was tragic that the

‘ ERA was not ratified, always considered it

a shame that. people who suffer fromv.
discrimination on account of their gender

are not entitled to the same constitutional

) “protections afforded people on account of .

their race or.ethnicity or national origin.

Imagine my surprise when I learned last '

week that women in California have, in

fact, the equivalent of the:Equal Rxghts'
Amendment. In California, thanks toa 1971

state Supreme Court decision voiding a law
prohibiting women from working as bar-

tenders, it is illegal 1o discriminate against -

women unless it is necessary to achieve.a
compelling purpose. In federal law, the
"standard is lower. .(For instance, in one

federal case, an employer persuaded the..-
court that refusing to hire a woman with

small children was not illegal discrimina-
tion, because it was important to the
‘business to employ someone who could
work’ long hours unimpeded by family
responsibilities. In California, say. legal
scholars, ‘that employer would probably
have been guilty of breaking the'law.) .
California’s-high standard of protection

against sex "discrimination could plunge in.

November, if the so-called California civil
rights initiative is.passed by voters. The
measure is a naked attack .on affirmative
action—bad enough-—-but it also contains a
- little-publicized clause that could have

dire consequences for the women of thls"

state.

- ou remember of .
. course, . .the:
. Equal nghts -
bland but controversial

proposal” that went -
political

states failed to ratify it E

“for us.. . .

- “Clause C, as the passage is known, will |
.permit sex.discrimination as long as it is

“reasonably necessary to the normal op-
eration of public'employment, public edu-

- cation or public contracting.”

The opera_tive phrase: “reasonably nec-
essary.” Not a compelling justification, as

our.state law requires now, just a reason- .

ably necessary one.

. That lower standard, say legal scholars
iz easy to prove in court, whereas the -

higher one is almost Jmposslble
“This is a dramatic change in the law,™

- says USC law professor Erwin Chemerin-

sky, who has written about the potential
legal impact of the CCRIL
. "California women have no idea,” says

. Constance Rice of the NAACP Legal

Deferise and Educational Fund. “We have
something most American women don’t

have. California women have the ERA! We * V
. Thecourtdidit .

have it by judicial fiat. . . :
California women don’t even
know what they have got, let alone what
they are about to lose,”

. I have no basis to judge whether Rice is
dverreacting, but 1 also have no reason to
doubt her when she claims that, in the

_ event that the initiative passes, “Twenty
" years from now, they will look back on this

as the beginning of the end of civil mghts

. laws.”

Could be. ]
After all, several bills with‘ similar

language have been introduced in Con-

gress, California, it has often been said, is a
political bellwether. If the CCRI passes,
you can bet it'will fire up those in Congress

‘who think the playing field for women and
minorities was—contrary to ‘available

facts—leveled long ago.

. Will women support this initiative 1f they -

. truly understand what it means? Will they
support it.if they grasp that it could mean .

“an end Lo women'’s centers on campuses, to -

m Robin Abcarian’s column ap-
pears Wednesdays and Sundays.
Readers may write to her at the Los

" Angeles Times, Life & Style, Times
Mirror Square, Los. Angeles, CA .
90053, .

- ‘mentoring and outreach programs

aimed at increasing the numbers of
‘women and minorities in - public’
‘agencies or academic specialties

-such as engineering or math?

. Will they support it if it means

that a public employer might be .
able to successfully argue in court
that he doesn’t have to hire a

- woman who has young children?

‘Last week in Los Angeles, a
coalition of women'’s groups spear-
-headed by the Feminist Majority

~announced their counterattack on

the CCRI, which continues to fare

.well in polls. These activists be-

lieve that if women understand
what they could lose, they will put-

" - a stake through the heart of the

CCRI in November. They are

“launching a voter registration

- drive this summer on college cam- "
- -puses with what they hope will be
. 2,000 student volunteers from Cah-

fornia and other states. .
“Freedom Summer '96” they eall

- it, a potent and apt theft of the

language used 32 years ago when

‘more than 1,000 Northern college

students poured into Mississippi to

register black citizens to vote. .
The heart of the matter is this: Do -

we believe that the world encour- .

-ages everyone equally? Do we be-

lieve that black children have the
same shot at professional, business
and academic : success as white
children? Do we believe that

- women face no barriers, no dis-
.crimination as they rise through the

professional and academic ranks?
And do we honestly believe that
every white man who loses out on

_a promotion or a contract.has been -

ripped off by someone of mferxor
talents?
Of course we don't. Not: xf we're

) lxvmg in the real world, anyway.

Vote your conscience in Novem-

- ber.-
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Bid to Fight
Affirmative
Action Ban
Announced
m Ballot: Organizers hope
‘Freedom Summer 1996 will
draw 2,000 students from across
"U.S. to battle proposed initiative.
.Campaign will stress measure’s

impact on women as well as
minorities.

By CATHLEEN DECKER
TIMES PQL!TICAL WRITER

Accelerating their counterattack now
that a proposed initiative to.ban affirma-
tive action is winding its way toward the

Eieanor Smeal,

president of the Feminist Majority,

November ballot, opponents of the mea-
sure Thursday announced a “Freedom
Summer 1996 effort that they hope will

‘bring” college students from across the
country to California to fight for the rights

of women and minorities.

- The campaign, which orgamzers hope‘
will attract 2,000 students, is modeled after
-, the 1964 effort in Mississippi, which oc-

curred at the héight of the civil rights era.
This one, however, will have a strong
dose of gender rights attached to it as well.
Strategists against the measure openly
acknowledge that if the “California civil
rights initiative” is seen’'only asa minority
issue, it will win. If it is seen as a measure

that dramatically affects laws governing
treatment of womeén-as many legal schol-.
-‘ars say it will—-then, they believe, they
"have a good chance of beating it back.

The college effort is already being
organized on 129 campuses nationwide,
including more than 100 in California,
according to Eleanor Smeal, president of
the Feminist Majority and one of the

leaders of the effort to defeat the initiative.
;" The student drive began.locally Wednes-
- day night with a recruitment session at

Occidental College.

“What happens here in California is a
national issue,”
Angeles news conference. “If we lose here,
it could lose nationwide.”

PATRICK !)OWNS 7 Loa Angeles Times
denounces ”Califcmfa civil rights initiative.”

Smeal said during a Los:

Smeal said petitionsA identical to the

_ California measure are circulating in five

other states—Florida, Colorado, Oregon,
Washingtonn and Iilinois—and have been
introduced as bills by legislators in 17
states. A separate effort to ban affirmative
action at the federal level also has been
presented to Congress. '

The announcement of the summertime
push against the initiative came one day
after backers of the far-reaching measure
turned in more than 1 million signatures
collected in hopes of getting the initiative
on the Nov. 5 ballot. Only 690,000 valid
signatures were needed, making it prob-

-able that the measure will qualify.

As the signatures were turned in, Gov.
Pete Wilson argued thal the measure was
an effort “to restore fairness to California.”
The alliance  against the initiative argues
that it would do exactly the opposite,

According to legal scholars, the initiative
would ban all manner of affirmative action

" programs or those that are tailored to a

particular group, mcludmg mentoring pro-
grams for girls in math and science, or
outreach ‘efforts to attract women and
minority business owners to bid for state
contracts.

. As troubling to the women'’s organiza-
tions, the measure also would strip from
the state Constitution the current protec-

tions women have against sexual

discrimination in the workplace.
.Under-current law, women cannot
- be discriminated against unless
there is a “compelling need.” The
initiative would allow a far lower
* level of scrutiny, allowing dis- -
crimination if it is “reasonably
“necessary.”

Even as they announced their
plans, organizers against the initia-
tive acknowledged that voters
have yet to understand their point
of view. Public opinion surveys
have repeatedly shown that voters
‘favor the initiative.” ,

T2 change that, opponents are
coummg on the students and on
women’s and minority organiza-
tions, which are marshaling their

- resources. The newly installed
campaign manager for the effort
against the initiative, Patricia Ew-
ing, said television and radioc ads
explaining their posmon also are in
the offmg ’
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.Sex D1scr1m1nat1on Made Legal

i Affirmative actlon' The -
proposed civil rights initiative
‘would loosen the government
standard.

By ERWIN CHEMERINSKY |
and LAURIE LEVENSON

~ For the next 10 months, there will be an
intense public debate over affirmative
action as"California ‘voters- consider the
proposed “California civil rights initiative.”
"Assuming it gets the required sign’atur’es,

the initiative will be on the November bal-
lot. CCRI, as it is ‘commonly called, will:

prohibit the government from granting
““preferential treatment to any individual or
. group on the basis of race, sex, color, eth-
‘nicity or national origin in the operation of
public employment, public education or
‘public contracting.” It would eliminate all
affirmative action, ranging from programs
to~encourage girls in math and science
studies to efforts by the government to help
minority-owned businesses.

.As debate over this proposal heats up,

th_ere is a danger that its most insidious

provision will be overlooked: a clause that
‘allows government discrimination based on
gender in public employment, education or
letting contracts so long as there is reason-
able justification.

_ No current state or federal law allows
gender to be Used as-a qualification for
_public education or public contracting. The
-law does allow gender to be a factor in the

- area of employment if there is a bona fide -

‘occupational qualification. The- Supreme
Court has declared that this is an ex-
tremely narrow” exception.

‘ - It is unclear why the CCRI drafters felt it
. necessary to expand this exception to

education and contracting. For the first

‘time in any law anywhere in the country,

California will expressly say that its schools

.and its government can discriminate based

on sex so long as the dlscrlmmatlon is
reascnable. '
* Perhaps worst of all, this provision would

alter and undermine the current protection

.~ against gender discrimination under the °
- state Constitution: Since 1971, the California

Supreme Court has held that government"
gender discrimination will be tolerated only
if it is necessary to achieve a compelling
government purpose. In other words, under

- current state law, the government can dis-

crifinate based on gender only if there is a
truly important purpose and no other way to

- achieve it. This is exactly what the law .

should be. The long legacy of gender dis-

crimination based on stereotypes about men

and women requires that the government -
meet a heavy burden any. time it seeks to
use sex as a basis for its decisions.

But CCRI would amend_the California
Constitution to say that gender discrimina-
tion would be-allowed if it was “reasonably
necessary,” a far less rigorous standard.
Traditionally under constitutional. law, a
“reasonableness test” means that any rea-
son is sufficient and it doesn't even haveto
be a.good one. ‘

In recent. years, there have been many
intense fights over initiatives in California.
We can expect there will be such a battle
over CCRI as the merits and drawbacks of
affirmative action are debated. Amid all the

- rhetorie, it is important that one aspect of
CCRI be recognized from the outset: Sex

discrimination by the government will be

, expressly allowed

Erwin_ Ch,emerinsky is a professor at the
University of Southern California Law Cen-
ter. Laurie Levenson is a pro]’cssor oj law at

: Loyola Law School
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AFFIRMATIVE ACTIONAD = 'R221%
18 East 16th Street, Rm 303, New York, NY 10003 (212) 929-9850 o

President Bill Clinton
Vice President Albert Gore
- Members of Congress -
Department & Agency Heads
Governors
State House Speakers & Minority Leaders -
State Senate Presidents Pro Tem & Minority Leaders April 22, 1996

Dear Honorable. Mser '
Enclosed is an ad which appeared in the NY Times April 7,-1996. You have before you proposals to weaken and
eliminate AFFIRMATIVE ACTION by legislative and/or administrative action. In California and eisewhere referenda
to this effect will be on the ballot. Proponents of such action claim most people support them.

The ad argues why affirmative action is in the interests of our country, its people and-of democracy. Durmg the last
20 years only a handful of people have shown an affirmative action program hurt them. Its main effect has been to
help move toward an occupational and income distribution more nearly in tune with the makeup of the country.

Our ad has 868 signatories from all 50 states and the District of Columbia, people influential at every leve! from the
national to the community. Nearly every aspect of life is represented. The ad demonstrates there is a wide and deep
base of existing and potential support for affirmative action. :
Among the 72 religious leaders sighing.are Rev. Joan Campbell, General Secretary, Natronal Councrl of Churches;
H George Anderson, Presiding Bishop, Evangelical Lutheran Church in America; Rev. Richard Hamm, General
Minister & President, Christian Church (Disciples of Christ); Bishop Thomas Gumbleton, Detroit Archdiocese; Rabbi
Alexander Schindler, President, Union of American Hebrew Congregations; Rabbi Ismar Schorsch Chancellor
Jewish Theological Seminary.
Among the 58 trade union signers are Linda Chavez-Thompson Exec. Vice Pres., AFL ClO; Eimer Chatak, Pres
Industrial Union Department, AFL-CIO; Morton Bahr, Pres. Communication Workers of America; Gerald McEntee,
Pres. Amer.Fed. of State, County and Municipal Employees (AFSCME); Arturo Rodrlguez Pres. and Dolores
Huerta, Vice Pres. United Farm Workers.
From academia there are 446 signers located at 187 universities and colleges These include 5 Nobel Laureates -
Hans Bethe, Cornell; Jerome Friedman, MIT; Leon Lederman, Dir. Emer. Natl Accelerator Laboratory; Toni
Morrison, Princeton; and George Wald, Prof. Emer. Harvard; and the presidents of 5 institutions of higher learning,
many deans and department and institute heads.
Among signers involved in the study of African American life, and/or in civil and legal rights of various minorities and
women are Henry Gates, Dir. DuBois Institute, Harvard; Manning Marable, Dir, Institute of African American ‘
Studies, Columbia Univ.; Cornel West, Prof. of African American Studies, Harvard; Rev. Joseph Lowery Pres.
Southern Christian Leadership Conference (SCLC); Juan Figueroa, Pres. Puerto Rican Legal Defense & Ed. Fund;
Karen Narasaki, Exec. Dir. Asian Pacific Amencan Legal-Consortium; and Anne Bryant, Exec. Dir. Amer. Assn. of
University Women.
Signers also include Prema Mathai-Davis, Exec. D|r YWCA; Steve Portulis, Exec. Dir. Natronal Councrl of Senror

~ Citizens; farmers and business people, authors and artists, and 43 law professors.

in view of the support for affirmative action expressed here and in many other ways, we hope polmcrans intending to
make opposition to it a tool of their election will reconsrder and that affirmative action will be kept." It truly does

”strengthen and build democracyl“ '

_ ’ _ Yours truly, '
Joan Levin Ecklein » ~ Mark Solomon ,
Coll. of Public & Community - Ch. History Dept., Simmons Coll.*

Service, U MASS (Boston) *
*(for identity only)
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