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" , Summary 
, Justice Department Proposal to Reform 

Affirmative Action in 'Federal Pro'curement - May 22, 1996" 

, 	 , 

• 	 After the Adarand decision - while reaffirming his commitment to affirmative action 
, ,programs - President Clinton instructed federal agencies to work with the Justice 
" Department to, erisure that such programs are fair and that they comply with the 

Supreme Court's test.' " 	 ,,' , 

• 	 'After a thorough review of the legislative' history authorizing affirmative action arid 
the statistical data demonst~atirig that rac'i;t,l discrimination and its effects, continue to 
impair the ability of minority-owned businesses to compete in the nation's contracting 
mafket, the Justice Department conduded -" there, stilI exits a, compelling need'for 
race-:conscious affirmative action'measures in federal procurement that target ,assistance 
to small ,businesses, owned ,by sociaHy' and ~conomi~ally disadvanta~ed individuals: 

, 	 , 

• 	 The Justice'Department's proposal is designed to 'ensure that such program:s are " 

consistent with the Presidenfs difective to mend affirmative action and that they, " 

comport with the Supreme Court's ruling last June in Adarand Constructors, Inc, v; 

Pena, , The Supreme Court held that federal race-conscious based affirmative action 

programs must comply with strict judicial scrutiny -. such programs must ,serve a 

,compelling governlTlent interest and must be narrowly tailored, 

, • Certification and Eligibility 

t, Small and disadvantaged business (SDB) programs assist small firms o~ed by " 
.' individuals that ;t,re disadvantaged socially (subjected to raci~l'or cultural' bias) and 

economically (that bias has hid to decreased economic opportunities compared to 
,others).' Applicants to these programs will be required to, submit a form to the 
'procuring agency verifying their eligibilitY.' ' 

.. 	 Members of designated racial and national origin groups presently, are presumed by 
statu'te to be socially and economically disadvantaged. 'The pr~posal dQes not 
affect those presumptions. Under ,the proposal, nonminority applicants may 
establish by a 'preponderance of evidence '-' instead of the current clear and 
convincing standard that they are socially and ec()nomic~lly disadvantaged. 
This charge will open SDB participation to more women and non~ino~,ities. 

.. 	 All. applicants to SDB programs will be required to subinit a cert~fication from an' 
SBA approved organization verifying that the individuals claiming disadvantage 
oyYIl ~d control the company as defined by SBA regulations: ' 

"~ . " 	 ".,. 

, " 



• Use of Race-Neutral Mechanisms' 

~ Agencies will be required to maximize the use of technical assistance, outreach, 
and other race-neutral means to increase minority 'opportunity and participation in 
federal procurement, thereby decreasing reliance on race-conscious mechanisms. 

• Establishment of Benchmark Limitations 

~ In order to ensure that race-conscious procurement is not used unnecessarily, 
.ben~hmarks will be developed for each industry in which the government contracts. 
Benchmarks will seek tp measure the level of minority contracting that would 
exist absent the effects of discrimination.. 

~ Benchmarks will be calculated by . combining the capacity of available minority 
firms in the industry with an adjustment, where applicable, for the amount that 
discrimination has suppressed that availability. 

• Application of Benchmark Limitations 

... 
. . 

Where minority participation falls below the benchmark, a price or evaluation 
credit will be authorized for the evaluation of bids by SDBs and prime contractors 
who commit to subcontract with SDBs. 

... When SDB parti~ipationexceeds the benchmark, the credit would be lowered or 
suspended. When that occurs, the SBA concurrently will .limit the use of the Sea) 
program in that industry by restricting entry, speeding graduation, or restricting 

. the number of 8(a) awards in the industry. 

~ After this system is in place for two years,.a thorough review will be conducted, 
and changes to the amount and methods of assistance would be .considered at . 
that time. 

• Public comment on ProposaJ . 

. ~ .The Department of Justice proposal is being published in the May 23 Federal 
Register for a 60-day public comment period. 
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ADMINISTRATION EXPANDS OPPORTUNITIES 

FOR SMALL BUS~NESS SERVICE CONTRACTORS 


',The Clinton, Administration 'announced today 'an aggressive program 
to give small and small~disadvantaged businesses mOre 'opportunities 
to compete for Federal contract~,.particularly professional and 
technical services ~, " " " " " ",,' '. ' ,'" ' 

Small and small-disadvant~ged businesses have 'shown they can 
compete in technical and engineering services,' information, , 
technology, 'software development, 'research and development~ advisory 
and assistarice services, and other service areas.' But, to reduce 
lead tim.s ~nd avoid delays, the Federal Government often buys 

,serv.ices under large "task order'contract::?"'rather than 'individual 
contracts-- limiting pari::icipation by small and sm~ll-disadvantaged 
businesses. ' ' 

" '.,' more 



To improve existing smail business subcontracting programs, the 
Administration is asking agencies to give weight ~o subcontracting 
plans in evaluating prime contractors for award -- ~nd to include 
performance urtder the plan in the contractor'sper(ormance record. 
And it is encouraging agencies to consider, when appropriate, the 
creation of subcontracting goals based on .the overall. value of the 
procurement ,-- not the projected value of subcoritrac.t-ing proposed by 
the contractor. ' 

.,' 

These initiatives should help ensure a ".level playing field ll and 
enable small businesses to continue demonstrating their competence in' 
providing professional and·techhical.service~ to the government. 

~, . 



, Questions and Answers 
Justice Department Proposal to Reform Affirmative Action 

in Federal Procurement - May 22, 1996 

1. What is the purpose of the Department of Justice proposal to reform federal procurement? 
. , ., . 

, , , ' 

The Justice Department proposals are designed to ensure that affirmative action programs in 

federal procureme~t compiy with the stan<Jards set out by 'the Supreme Court in Adarand v. 

Pena. They are part of the Administration's commitment to "mend" - not end affirmative 


, action. 

2. How is thIS proposal really different from the SDB programs in effect up to now? 

There are several: significant differences. First, ,the proposal would tighten' certification 
requirements for small, disadvantaged businesses ("SDB's"). Second, agencies would be ' 
required to implement measures that do not rely on race to broaden the opportunities for 
small, minority firms. Third; the proposal would establish a system of "benchmark 
limitations" that would tie affirmative action to objective data demonstrating that minority 
owried firms have been disadvantaged in particular industries and regions of the country. The' 
proposed system would not .use racial, set-asides - limiting certain contracts only for minority 
bidding. Instead, contracts would be open to all firms and, agencies would be able to use 
bidding and evaluation credits as part of the bidding process, a tool that was previously 
authorized only at th~ Department of Defense and in a few other aspects of federal 
procurement. 

3. What are: the bf:mchmark limitations and Jww would they work? 

" 

The benchmark limitations will represent the level of minority participation in federal 
procurement that would be expected in the absence of discrimination.' They are a measure of 
the capacity of minority cor~tractors to perform the work in a particular industry - or what it 
would be, absent discrimination. Benchmark limitations will be calculated for different 
.industries. If in an industry, the minority participation in 'federal procurement matches or 
exceeds, the capacity of, minority firms to,do the work, ,the use of rac,e-consciolls measures 
would be reduced or suspended., 

4. What are bidding and evaluation credits, and how will they work in practice? 
, , 

, ' , 

Bidding and evaluation credits can work in several ways. The simplest example of a bidding' 
credit is when a contracting offic,er is authorized to award a contract to anSDB if the SDB is 
qualified to perform t~e ~ork and its bid is within a certain percentage of· the fair market 

,value of the contract. The Federal Acquisition Streamlining Act ("FASA") passed by 
Congress in 1994 authorizes credits of up to 10%; Under the Justice Department proposal, 
the credit will be anywhere from 0 to 1 0% of fair market value, depending on whether the 
benchmark shows that minority contracting in an industry or region is approaching the 



I 

, :'­

lev'~l thai would· beexpeded abse~t;. the eifect~ of dis'crimination. Iri a similar fashion, an 
evaluation credit would be available to ·non-SDBprime contractors who commit to using SDB 
. subcontractors. 

The pr~posal does not require agencies to use numerical c~edifs based on the price of the 

contract: Agencies' will ha~e flexibility to develop other methods for awarding credits to 

SDB~!> and prime contractors who use SDB subcontractors. . , ' " , 


_.r: 

. 5. Won't the continued use o{ SDB program~ restrict the opportunities for non-minority 
firms? 

.No. For one, the proposal is int~nded to open participation in the SDB prog~am to more 
women and nonminoriti¢s'.· . Moreover, firm~,that do not P4rticipate in SDB prpgratns ,received 
over 91 %. of the government's contracting business in FY 1995, and that will continue under 
the proposal. Under this proposal, apart from business development programs, contracts will· 
be awarded in competitfve bidding, 'with bidding and 'evaluation credits, rather than having . 
contracts'set aside for bidding only by minority finns, Inadditi?n, the reforms are desi~ned 
to ensure that SDB awards will·not be unduly concentrated in particular industries and 
~epgraphic markets. The ,calculation$of the h,ellchmark limitations Will lirnit the' use of 
race-conscious meaSures to circumstances. where minority participation in contracting has 
been reduced by discrimination and its effects:' . 

6. Are the benchmark limitations q'l;lotas?: ". 

No. A quota is a fixed number that must be achieved 'in disregard of the availability of 
'qualified'individuals: Jt lacks flex,ibility and disregards merit. The bench'marklimitations are 
precisely the opposite. They' impose'limitations on the use of race-conscious measures and 
will be dev~loped thro'ugh reference- to qu'alified available minority firms, As minority fiims' 
are more successful'in obtaining federal con"tracts, reliance on race-based mechanisms will 
decrease. 

• • f " .t'; 

The .benchmark limitations-provide a means to meaSuresuc~ess in' providing opportunities for 
"minorities, but thf!y':do n~t set a minimum 'or.a maximum level of minority. contracting that 
must, be achieved. . 

At no time would an' agency ever be requir'ed to award a contract to an unqualified firm 
'simply to meet a' benchmark;' , ' " ," , ' 

'7. Under:the proposed' reform~, wiII set-asides 'tinder the SDB program continue? 
. - '. \ , , , ,,' ' . 

No. Agencies would only De authoriied to use price and evaluation credits ,under the SDB ' 

program. After this system is in place for two years, a thorough review Will be conducted, 

and changes to the 'amount ,and methods of assistance woulo be considered at that time. 
. . ,.. .. . 
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,8. What is the proposal's impact on the 8(a) program? Why include 8(a) at all if the Justice 
Department is defending constitutional challenges to that program?' 

c' 

The 8(a) program would remain in effect. This proposal is not designed to reform the 8(a) 
program. Section 8(a) is a business development program that is distinct from the other SDB 
programs. It is more narrowly tailored because of its more stringent requirements for 
eligibility and certification, especially with respect to whether participating firms are 
economically disadvantaged. Furthermore, firms in the 8(a) program must develop and meet· 
business development plans and they may only stay in the program for a limited· time. The 
Justice Department will continue to defend the constitutionality of the program on that basis. 

, To ensure that affirmative action in federal procurement is fair and consistent with the spirit 
of this reform, agency use of the 8(a) program will be guided by the benchmark limitations 
established under the proposal. If the level of minority contracting. in an industry exceeds the 
benchmark calculation, the SBA Administrator would take appropriate action to modify the, 
8(a) program in that industry, through any of the following means: 

... 	 Limiting entry of new firms into the program in that industry for some time. 

... 	 Accelerating graduation for firms that do not need the full period of sheltered 
competition . 

... 	 Limiting the number of 8(a) contracts awarded in particular industries or in specific 
geographic areas where contracts may be unduly concentrated. 

9. Is the proposal a retreat from current affirmative action programs? ,Will it result in a. 

reduction in minority contracting? " 


The proposal implements the new authority extended ·to federal agencies by F ASA to p~omote 
opportunities for SDBs, including the use of the measures such as 'price and evaluation credits 
for minority firms, described in the proposal. Previously, only DoD and a.handful of smaller 
agencies had this authority. The proposal also emphasizes that agencies should make even 
more, efforts to use tools that do not explicitly rely on raci'al criteria in procurement decisions, ' 
such as outreach arid training for SDB contractors. 

10. Does this, proposal affect affirmative aCtion programs for women-owned businesses? 

This proposal may increase opportunities for women. The proposal would lower the standard 

of proof ~hat women-owned businesses, among others, must meet to establish that they are 

socially arid_economically disadvantaged, thereby potentially making it easier for them to 


, qualify as SDBs. Women-owned businesses may be certified as small disadvantaged 
businesses and participate in the reformed SDB program if they meet the social and economic 
disadvantage criteria for eligibility., 
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This proposal 'doesnot al~er the curre~t goal for the inclusion of wO,men in fede~al 
contracting, nor does it alter ,the Department of Transportation's Disadvantaged Business 
Enterprise program, which includes women in its procurement goals. Neither of these' 
programs uses bidding credits or sheltered competition. In addition, under Sup~eme Court 
precedent, strict scrutiny does n6t apply to, classifications based on gender. Adarand, , 
therefore, does not require the application of strict scrutiny to these programs focused, on 
creating opportunities for women-owned businesses. ' 

11. What is the next step for the propo'sal; and when do you expect the program to be 
implemented? 

The next step is a 60 day comment period. W e ~xpect that the notice of this proposal will 
generate-a good number of constructive comments that will enable us to refine andimpiove 

. the proposal. After evaluatirig the comments, the next step would be to reduce the proposal 
to formal proposed regulati,ons and proceed through the rulemaking procedures. 'We hope to 
have the proposal up and running in FY 1997.. 

12. Who 'will be responsible for implementing this proposal? 

. Currently; the proposal contemplates that the Commerce Department will est~blish the 
appropriate benc4mark figures, i,n consultation with the General Services Administration 
(GSA) andthe Small Business·Administratlon (S~A). . . 

13. Does'n't the'Supreme Court's Adaranddecision prohibit this type 'of affirmative action 
pr~gram? : ' ' ' . 

No. The, SupreITle Court explicitly recognizkdthat the "unfortunate reality'" of cli.scrimination 
still exists, and that government p'rograms inay~' and indeed should, address ;both • , 
discrimination .and its "lingering effects.'"'' What the Supreme Court did require is that federal . 

.'progra~s that rely on race in detisionimiking must satisfy the "strict 'scrutiny~' standard., That 
is, they must be narrowly tailored to' further a compelling governmental interest. ,ReiTIedyihg 
the effects~ of discrimination isjust such a cOll).pelling interest, and the$upreme Court;stated 
that strict scrutiny is not meant to be "strict in theory, but fatal in,:fact." , 

14. How does this proposal meet the Supreme Court's test that race-based measures be 
narrowly tailored? '.. " 

First, the proposal requires that agencies atall'times ~se race-n~ut~al alternatives, such ,as 
outreach and training, to the maxip1Um extent possible. Only where those ~fforts 'fail to 
adequately extend opportunities to' disadvantaged firms can' race-conscious efforts be invoked. 

Second, the program is flexible. Race will only ,.be' relied on when the data on, procurement 
, ,shows that minority businesses have been disadvantaged. Use of the benchmark limitations' 

ensures that any reliance on race is cl~sely t,ied to the availability of minority firms to 
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. . 

perform the wprk in question. Moreover, any credits awarded will be adjusted to match the 
.need for a remedial effort in a particular industry .. ' 

Third, race will not be relied upon as the sole factor in SDB. procurement decisions. The use 
of credits ensures that all firms have an opportunity to. compete and that minority firms will 
have to demonstrate that they are qualified to perform the work. . . . . 

Fourth, the duration of the program is inherently lirriited. The 'principal statutes that this 
proposal implements, F ASA and the Department of Defense Authorization Act, expire at the 
end of the fiscal year 2000. Moreover,.as minority firms are more successful in obtaining 
federal contracts, reliance on race-based mechanisms will decrease automatically. When the 
effects of discrimination have been eliminated, so will the program. 

Finally, the proposal will not unduly burden non-minority businesses. As a practical matter, 
. the overwhelming percentage of federal procurement money will continue to flow, as it does 

now, to nonminority businesses. Furthermore, reliance on the benchmark limitations will 
ensure that race-based decisionmaking cannot result in concentrations of minority contracting 
in particular industries or regions and will thereby limit the' impact on nonminorities. 

15. What does the proposal do to combat fraud? 

The proposal requires for the first time that firms present a certification from an entity 
approved by SBA that .the identified socially and economically disadvantaged individuals in 
fact own and control the company. In addition, the Department of Justice and SBA are 
committing themselves to identifying and prosecuting to the full extent of the law individuals 
who misrepresent SDB status; 

16. Do SDB programs create benefits for unqualified firms? 

No. Every firm is required to meet all quality and performance standards in order to be 
selected for any contract. 

17. Are SDB programs restricted to minorities? 

No. Any business owned by any socially and economically disadvantaged individual: may 
participate in the program. The proposed reforms would make it easier for non-minority firms 
to establish that they are socially and economically disadvantaged by lowering the standard of 
proof from clear and convincing evidence to a preponderance of the evidence. 

http:Moreover,.as
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, " 

18. The proposal states that it does not affectthe, DOT affirmative action programs ,that fund 

state and local procurement for highways and airport construction. ,Aren't those programs 

subject to Adarand as well? ' Will the administ~'ation b'e proposing s'eparate changes to those, 

program~? "",," ' ", " 


' .... " 

Thes~ programs are beil1g evaluated, '~are ,'all federal' progra~s; by the, :bepartme~tof Justice,',' ' 
as ,a part of its p~st-Adarand review. ,Any necessary changes will be made, by. the agencies. 

19. We have·hadaffirmative action in 'federal procurement for t~o decades. Why dd we still 

ne~d minority business programs? Do they really serve 'a "compelling interest?" : 


In the 1970's,minority-owned firms receiv~'dorily 1% of the federal contractingdollar. With 
affirmative action programs, minority businesses have been able to make some progress in 
breaking into agov~mment ,p'ro~ur~ment system that had' effectively locked them out ,beforc~, 
The evidence, today ,demonstrates, however, that discriminatory practices contipue to: .' 

· creat~ addition~l hurdles for minprityfirms competing for govemment,contracts., The':. " 
evidence ofdiscriinination paints a c()mjJellingpicture for remedial action ih govemfuent 
procurement; a' ne,ed that was reaffirmed by Congress' in 1994 wh~m it'erulcted F ASA ',' 

• 	 The typical white-owned business receives three times as many loan dollars as the, 
typical black-owned business with the same amount, of equity capital. In construction, 
white.,.owned firms receive fifty"times as many:loan dollars as black..:owned firms with, 
identical equity. ' ' 

• 	 Once'formed, the exclusion of minority firms from '~old 'boy" business networks' 
deprives thein of critical information about potential contracts, and places them at a 
competitive disadvantage. ' 

• 	 Difficulties inobt~ining bonding'also 'handic'aps minority firms w~o want to p'articipate ',' 
,in'govemmenfprocurement.One Louisiana 'study found that, minority' firms w~re. 
nearly twice as likely to be rejected forbc)n'ding, three ,times more,!ikelyto"berejected 
for bonding for over $1 million, and on average werecharge'd higher rates for the 
same :bonding policies than, white firms with the same experience level." , ' 

. .. . 	 . ~. . 

20. What impact ,will these proposai~ have on.Iegislation now' pending in Congress that 

eliminates all federal affirmative action?' 


The Justice Department reforms do not explicitly address the Dole-Canady legislatio!J. 

However, these reforms ar~ 'a, serious ·andthoughtful effort to address affirmative action in 

procurement and to meet the Presicic;int's commitment to ),imen'd it, not end it." , This proposal 

demonstrates that prograI11s can be fashioned, which in~et the Supreme, Courtis standa~ds and 

address the co~tinuing need'to eliminate the effects of discrimination against minority-owned 

firms, without eliminating affirmative action ~ntirely. That is what the Dole-Canady bill, 

would do, and that is ,unacceptable. 


. I I,', 
I 
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Talking Points . 
. Dep'art.:nent of Justice 'Proposaito Reform , 

. Affirmative Action in F~.deral P,rocurement - May' 23, 1996 

• 	 The Department 'of Justice today 'released a proposal yesterday that is published in 
today's Federal Register for the reform o( affirmative. action' in feder'al procurement, 
and asked for public comment on the proposal.' 

1 	 ,~.- " ! • . 	 .... . ..

• 	 The proposal is designed to ensure that such measures comply with strict judicial 
scrutiny as required' by the Supreme Co:urtin, the' case of Adarand Constructors, 

, Inc. 	v. Pen;!, and areconsistent.with the President's directive. last year to mend 
affirmative action. 

• 	 The proposal would permit agencies ,to use some, tools (evaiuation and price credits)· 
to assist disadvantaged business, but would limit the use of such tools .. The proposal 
also requires agencies t,o implement measures ,that do not rely on race to broaden the' 
opportunities for ,small, minority. firms. 

• 	 The .Justice Department prop'osal 'Will combat ~raud and abuse 'by tightening ~ligibility" 
emphasize the use'of race-neutral measures, preserve race-conscious measuh~'s where 

". 	 necessary to remedy identified effects of discrimination,~but ensure that their effect 
and duration is tied to the extent and persistence Of the, discrimination, and preserve .' 
competition.. Specifics include: 

... 	 'Limits on th'e use of race-conscious '~easures: The'government would.assess 
levels of minority participation in the affecte,d industries to' determine whether 
or not assisfance is necessary to overcomethe·effects of discrimination. If it is 
neces~ary, ~d if race-neutral means are not sufficient, a system oCcredits for' 
certified and eligible SDBs would be used. The amount of assistance would be 
tied to the extent of the effects of discrimination that SDBs have suffered in 
particular industries an~ will .be sensitive to conditions in each market. 

... Certification & eligibility: The standard of evidence by which non-minority 
applicants may establish,that they too are'socially and economically 

. disadvantaged would be lowered to ope~ SDB participation to a wider pool of 
businesses. For the first time, individuals Will be required to .present 
certification that they own and control 'a' business. The SBA and the DOJ, . 
working together, will crack 'down on individuals who misrepre~ent their 
disadvantages status or their ownership ~d control of 'a business. 

" 	 , , 

... 	 Limits on methods: This proposal uses bidding and eviUuation credits 
designed to give some assistance to SDBs, but to retain the essential element 
of competition in the procuremenfprocess. SDB' set-asides are not used: 
After this syste~ is inplace for two years, 'a thorough review will b~ 
conducted, and changes to the amount and methods of as~istance would be 

. considered at that time. . '. ", . 



-2­

The 8(a) prog~am would remain in' effect. However, agency use of 8(a) wouldbe• 
guided by the benchmark limitations established under the proposal. , 

\ " 

• 	 These procurement reforms represent real and substantial change. As small 
disadvantaged businesses are more successful in obtaining federal contracts, reliance 
on race-based mechanisms will d~creaseautomatically. 

• 	 As required by the Supreme Court in Adarand, the Department of Justice has 
concluded that the government has a compelling interest in using race-coriscious 

I 	 tools in federal procurement. That interest is evidenced by the very real ongoing 
impact of discrimination on the ability of minorities to participate in government 
contracting. Among the specific findings; 

~' 	 Recent studies show that, due to discriminatory barriers to entry into business, 
minorities are significantly less likely than. whites to form their own business. 

~ 	 Discrirrii'nation in the workplace diminishes the opportunities for minorities to 
gain the necessary experience to start business ventures. 

~ , Discrimination by lenders and by bonding 'companies create additional hurdles 
for minority firms competing for government contracts.' 

,,' ~. ' 	 The exclusion of minority ~wned firms from "old boy" business networks 
deprive;; them of critical information about potential contracts and places them 
at a competitive disadvantage. 
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EXECUTIVE OFFICE OF TRE PRESIQENT. 
OFFICE OF MANAGEMENT AND BUDGET .. 

WASHINGTON. O. C.20S03 

OFFICE OF FEDERAL Jun~"S, 1996 
PROCLIREMENT POLICY 

MEMORANDUM' FOR 	 AGENCY ~ENIOR PROC~EMENT .EXECUTIVES . . 
. AND THE DEPUTY UNDER SECRETARY OF DEFENSE . 

. ~ (ACQUISITION R~FORM) 
DIRECTORS'· OF SMALL ~D 'DISADYANTAGED BUSINESS 

... UTILIZATION r 	K' 
. 5 

FROM: 	 Steven Kelman\.: / \. 

Administrator J.. . "\. . 


. SUB3ECT: . Expanding Opportuni,ties for.Sm~ll.Business Service 
Contractors .' . 

. '. 

I want to enlist ',your support for anaggressive program to 
: expand opportunities tor 13mall businesses 'in the procurement of 
,servlces, particularly professional and technical services, 
.awarded both as individual prime and-task order type contracts. 
,"Small 'and smalldisadyantaged):)usinesses (SB/SOB I s): have. ': ' 
demonstrated their' ability' to be competitive in' areas such~as· 
technical and engineering'services, information technology 
services, software development, research and development; and 
advisory and assis'tance seryices.· These services ar$ freq'uehtly 
bought under', large task o:rder .contra.;:::ts'which often are' 'too large 
for e'ffective SB/SDB particip~tion. I believe the strategies ' . 
listed be'low will serve to ."level the playing, fieI'd" and provide 
small'busl,nesses w.j.ththe ()pportunitiesto demonstrate ·their . 
competence' in these and other services areas. . . . 

FOR TASK ORDER 	 CONTRACTING: I. ' 

A;. Enhanced Intra~agEmcy ·cpmmunications 

There . needs" to .be ,enhancedcommun1cations between, the 
Procurement Executive and the Director of the·Office of Small and 
DisadvaritagedBusi:ne~sUt~+izatiori (OSDBU) regarding. the planning 
for large 'task' order contracts.· Such planning will encQurage , 
discussions on issues regardi,ng participation by, SB/SDB's 'early 
in the acquisition planning proc~ss~ ..Matters -such as .' ". 
identification of 13egment~.of work for whicll Sa/SDB's ,can qualify 

.and perform, involvement ofS (a) firms, and the encouragement "of·' 
small business participation in ....theoverail competition. can' be 

. resolved.. We understand that there has. been increasing interest, . 
among some SB/SDB ~ s ,.in 'small business teaming arrangements. to bid 
on contracts. Discussions between Procurement Executives and 
OSPBU's could well consider: steps agencies could take to . 

'. facilitate stich teaming. . 
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B. 'Multiple "AWareI' Ta'sk ',Orde'r Contracts 	 ' " 
f , ~' , ' ' • '.... '.~ 0', .' /' ," " ,;.' ". ,', . ." , , •• •• "'. '~' 

. ,FASAauthoriz~'s;agencies to: m~,ke, ~ultiple':awards :forthe 
. same or similar services ff.rom,asingle'solicit~tionl,totwo'qr 
,,-more'contractors. ""To enhance SB/SOB participation" ,sol'icitations 

; " "m~y'be structured,,'fllsucQ( a~ malln~r' that;:'\dll,' gu~ratltee, that', thpse 
firmswil;,l.: have"an ,qpportuidty to': win: prime contracts,' whi6hthem 
w;i.lt a:llow:SB/SOB~f?,J.o' ,: c'ompetefor individual task ordez:-s under" 
the ,coritracts.:," The Department 'Of'Transpor~a1:ion: ('09T).~ under its 
'Information'Te6hnolcigyomnibusprocure~ent':.(I'~'OP), structured its ,+" 

solicitation ,in ~u'ch',amanner .. For three','categ9ries,.of' :'"'' 
infQrmatio:n technology ~erv.ices" DOT recently" awarded20, ' 
~nfor'ma~~on>technology services p:t:,.i:me, contra,c;ts,. . ,OqT , d~v:ided ' up 
l.ts r.equl.r,ement ,into three partsiand then' gua~anteed the" awarci of 
at least three ,prime contracts',for each part 7- at lea'st one ' 
Mfuii and :6pen" award·, at lea:st ,(:>:ne:'co~pe:titive small :busine,ss'.', 

J 1i"se~asidei~nd at leilpt onecompetit~v~ 8 ~~) setaside. Ten of ,the 

prl.me contrac,ts::awarded ull,der ITOP were, to small and small 

disadvantaged' businessE;lf? ' "Award of: the prime>colltracts ,to 

SB/S~~,'s:'guar'ahte~s :tilat 'such businesses",'wl11':be able .to be , ' 

,consid,ered for ',individual" t;.ask ordersuride'r the, proce,dure'sn~o/ly ," 
, est~bl:ished:'ft:l 'ji'AR'>Part .3,6 .5,. ,An~ther 'approach agencies ma,y' wish 
to ,conside~ 'is,:.r~stl::ucturing' v~ry~' largetas1:c;"or4er contracts "i:nto 
a "number of inedium~siz,ed' contra'cts 'for which' SB'lSOB.'s are 'able :to 
compete'~ '" '," ., " ,.,'" ':,' ;' '" ' 

" ',:!I""ask ,t~at "~~b~;,,~g~ri'~;i,,~~amine:<y~pr :aj~~' >task' o~der,..c' , 
,coptra.'c;~s, for, p~9fe~sJon~r:or'technic~1 iservic'esup'for,' '" ,i 

" 

" cOInpetitior( or re-competit16n 'dtir:incj:::the next ',two years' and, /;
", '.," 

submi:t: :to:m~by "Septemberl ,inf'ormation abou't',,'plans, you 'h~ve f.or 
'~' increasing., SB/SOB partic1pati'on in: those, contracts, :especial.iy· at . 

the, priinslevel",'at: the time of'compet'ition.or re~c6mpetit'ion."", " 
, . • ',~ 1. '<,1 .~ 	 • ',' " 

c. Improying the'EffectiYeness oi;"'S~bcoritra¢ting PrOgrams' 
" 

.' ',' Several: ag~nCie~:~a~ede~~nstrated' ~~~~~ss 'in '~mpro~'i~9
';sllbcori1:racting opporturlit:Les 'for:SB'j:SOB's by. assigning; weight.:to 

. "'the quality' qf th~ subcontracting plan, or for past performance, 
underea;rlier ·pl'ans, as an evaluation factor, in the "avera'll ' 

. :.,
co~p~ti~.i(;)Jl'.for, :the 'coritrac:t ~.' ,.It·should bema.de ,cle~r ;~o',: ' 
success~ul<offerors' that' their·:subcont;-a'ctj;rtg.,plaJ:\s 'will be ",' 
~ggressivelyinQ,riitored. al\d that theIr ,pe:r;:-,forJliarice" in >~his are~ 
may 'be 'reflect~d' inthei~'record' of past ,performance :for ii"" 

"consideration in :future clwards.;'>Consideration should"also :be ... ,"j, 

, ;~ given', to, establishing subc'o~tractinc~L;go~ls'based on the overall 
• ,» ,: '. value: of,:,'the '~ro:curement, r,athertha:n"the projected vahle of,the,,: . 


.'subcontracting proposed by ,the ,contractor.. ',(Note: ,'In 'some' 

'/'cases, this 'may not' 'be ~a·realis'tic"'approach.1 . The, dollar value :of 


'., the.. 'cc;>rifract 'may"hav'e":noeffec~,:6n th$pote:r'ltial for, ~" "'" ~' 
', •. subcontracting:'h, ',r.;' , , '~'c,.', ,"::,','.,,:. ,'; ,,":, 

• 	 ., • '.,,' -.' I", ...' i' 4> . '1. '" .~ : 
,- ',~ . J.' , r ' 
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FOR PRIME CONTRACTING: " 

A. 	 pilot Program for Prime contracts Setaside for Small 

Susinesses 


Provisions of the Small Business Act and the Office of 
Federal Procurement Policy Act authorize the waiver of the notice 
and wait requirements for proposed procurements after . 
coordination with the Administrator of the Small Business 
Administration (SBA) and the Administrator for Federal . 
Procurement Policy (OFPP).OFPP is working with SBA to establish 
a pilot program in which competitive procuremerits for services of 
$1 million or less, setaside,for small businesses, would: be . 
conducted using shortened provisions for notice and wait to 
prospective contractors. The purpose of the test would be to see 
whether such shortened notice and wait periods encouraged
agencies to award a larger proportion of their total service 
requirements as prime contracts in the under-$l million range.
The test would go on for several years, and OFPP woul9. t·rack 
.results using FPDS data. This is designed as a limited test, 

involving 'a small number of organiz.ations within agencies and 

Department of Defense components. Interested organizations

should volunteer by JUly 10. 


B. 	 Handbook on Streamlined Procedures for Acquisition of , 

Services from Small Susinesses 


The National Aeronautics and Space Administration (NASA) is 
achieving excellent participation by small businesses in,its "Mid 
Range" procurement test program. Under the uMid Range" test, NASA 
is using streamlined negotiating techniques to negotiate 
contracts for up to $1 million, with a $5 million limit for the 
life,of.the contract.· We would like, to form a working group of 
OFPP, OSDBU and agency representatives to develop a handbook that 
will 'provide guidance for agencies on the latest techniques for 
streamlined competitions for mid-size service contract' 
procurements. The handbook will cover topics such as oral 
presentations, electronic commerce, and the simplified evaluation 

. techniques pioneered by NASA in their mid-range program. Again, 
the idea is to encourage agencies to award more professional and 
technical services contracts as individual prime contracts'by
making it easier for them to'do so. 

C. 	 FTE Relief 

OMB is willing to consider providing agencies wit~ more 
procurement FTEs if it can be demonstrated that these additional 
resources are needed to implement improvements in the evaluation, 
'award, and a.dministration'of service contracts at the prime . 
level, if this would result in savings in program'dollars that 
outweigh the cost of the additional FTEs. ' 
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My staff point of contact for these initiatives is Linda 

Williams at 202-395-3302. Her address is New Executive Office 


, Bui).ding, Room 9013, Washingt'on, DC 20503. Please ,addres.s any 
questions, as well ~s responses-to my requests for information on 
upcoming task order 'contracts and' for volunteers for the'pil'ot 
progl:am~ to her.,' ' 
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DEPARTMENT OF JUSTICE authority to promore the participation of 
Small Disadvantaged Businesses (SDBs) 

Proposed Reforms to Affirmative In procurement for the Department of 
Action In Federal Procurement . Defense, NASA and the Coast Guard. It 

also enacted the Surface TransportationAGENCY: Department ofJuStice. . 
Assistance Act of 1982. the Surface

ACTION: Publlc notice and Invitation for 
Transportation and U n!form Relocation reactions and views. 
Assistance Act of 1987 and the 

SUMMARY: The p'roposal set forth herein InrermOdal Surface Transportation 
to reform afTlrmatlve action In federal Effic lency Act of:l991. each of which 
procurement has been designed to successively authorized a gOal for 
ensure compliance with t~e particlpation by Disadvantaged Business 
constltutionalstandards established by Enrerprlses. Congress also Included . 
the Supreme Court In Adarand similar pr:ovlslons in the Airport and 
Constructol'S,lnc. v. Pena, 115 S. Ct Airway Improvement Act of 1982 with 
2097(1995). The proposed structure. . respect to procurement regarding airport 
which has been develOped by the Justice development and concessions. Under 
Department. wlll form a model for Section 15 (g) of the Small Business Act. 
amending the afTlrmative action 15 U.S.C. 644(g), Congress has 
provisions of the Federal Acqulsltlon established goals for SDB partiCipation 
Regulation and the Defense Federal . in agency procurement. Finally, In 1994; 
Acquisition Regulatlon Supplement. Congress enacted the Federal . 
DATES: ConunentDare: Reactions and Acquisition Streamlining Act (FASA). 
views on the proposed model must be which extended generally to federal 
submitted In wrltlng to the address agencies authority to conduct various 
below by July 22.1996. race-eonsclous procurement activities. 

The purp95e of this measure was to .ADDRESSES: Interested parties should 
facOltate the achievement of goals for submit written comments to Mark . 
SDB participation established for Gross. Office of the Assistant Attorney . 
~gencies pursuant to Section 15(g) of theGeneral for ClvO Rights. P.O. Box 65808. 
Small Business Act. Washington. D.C. 20035-5808. telefax 

Based upon these congressional (202) 307':'2839.. 
actions, the legislative h~tory

FOR FURlHER INFORMA110N CONTACT: 
supporting them. and the evidenceMark Gross. Office of the Assistant 
available to Congress. this congressionalAttorney General for CivO Rights. P.O. 
Judgment Is credible andBox 65808. Washington, D.C. 20035­
constitutionally defensible. Indeed~ the5808, telefax (202) 307-2839.. 

. survey of currently available evidence 
Introduction conducted by the Justice Department 

In Adarand, the Supreme Court since the Adarand decision. Including 
the review of numerous speclflc studiesextended strict Judicial scrutiny to . . 
of discrimination conducted by statefederal affirmative action programs that 
and local governments throughout theuse racial or ethnic criteria as a basis for 
nation, leads to the conclusion that. In decislonmaklng.Jn procurement. this 


means that any use of race in the 
 the absence of affirmative remedial 
efforts, federal contracting woulddeCision to award a contract Is subject 
unquestionably reneet the continuingto strict scrutiny. Under strict scrutiny. 
impact of discrimination that hasany federal programs that make race a 
persisted over an extended period. Forbasis for contract decislonmaklng must 


be narrowly tailored to serve a 
 purposes of theseproposed reforms. . 

compelling government interest 
 therefore, the Justice Department takes 

Through its initial authorization of as a constitutionally justified premise 

the use of seetlo n 8 (a) of the Small that afTlrmative action in federal 

Business Act to expand opportunities procurement is necessary. and that the 

for minority-owned firms and through federal government has a compelHng 

reenactments of this and other programs interest to act on that basis in the award 

designed to assist such businesses. ' of federal contracts.' 

Congress has repeatedly made the . Subject to certain statutory limitations 
judgment that race-eonscious federal (that are discussed below). Congress has 

largely left to the executive agencies theprocurement programs are needed to 

remedy the effects of discrimination that 
 determination of how to achieve the 

have raised artificial barriers to the 
 remedial goals that it has established. . 

. formation. development and utilization The Court In Adarand made clear that 
even when there is a constitutionally •of businesses owned by minorities and 

other socially disadvantaged 

, Set forth as an append Ix to this notice Is a
individuals. In repeated legislative 

preliminary sUl"ey of evidence establishing theenactments, Congress has, among other compelling Interest fOf affirmative action In federal 
measures, established goals and granted procurement. . 

sustainable compelllng Interest 
supporting the use of race In 
declslonmaklng. any such programs 
must be narrowly taOored to meet that 

. Inrerest. We have focused. therefore; on 
ensuring that the means ofserving the .• 
congressionally mandated Inrerest In 
this area are narrowly taOored to meet 
that objective. This task. must be taken 
very seriously. Adarand made clear that 
Congress has the authority to use race­
conscious declslonmaklng to remedy 
the effects of past and present 
dJscrlmlnation but emphasized that 
such declslonmaklng must be done 
carefully. This Administration is 
commltred to ensuring that 
discrlmlnatory barriers to the 
opportunity of minorlty-owned firms 
are eliminated and the maximum 
opportunities possible under the law are 
maintained. Our focus. therefore. has 
been on'creating a structure for race­
conscious procurement that wUl meet 
the congressionally derermlned 

'. objective In a manner that wlll survive 
. constltutional scrutiny. 

In giving conrent to the narrow' 
taOoring prong ofstrict scrutiny. courts 
have ldentlfled six principal factors: (1) 
Whether the government considered 
race neutral alrernatlves and determined 
that they would prove insufficient 
before resorting to race-eonsclous . . 
action; (2) the scope of the program and 
whether it Is ftexlble; (3) whether race 
Isrelled upon as the sole factor In 
ellgibllity, or whether It Is used as one 
factor In the ellglbOity determination; 
(4) whether any numerical target Is 

reasonably related to the nuinber of 

qualified minorities in the appllcable 

pool; (5) whether the duration of the 

program Is limired and whether it Is 

subject to periodic review; and (6) the 

extent of the burden Imposed on 

nonbeneficiaries of the program. Not all 

of these factors are relevant In every . 

circumstance and courts generally 

consider a strong showing with respect 

to most of the factors to be sufficient. 

This proposal. however. responds to all 

six factors. . 

The Department of Defense (DoD), 
which conducts a substantial majority of 
the federal government's procurement. . 
was the focus of initial post-Adarand 
compliance actions by the federal 
government. In particular, DoD. acting 
pursuant to authority granted by 10 
U.S.C. §2323.2 had developed through 

. 
1 Section 2323 establishes a five percent goal roc 

. DoD conlractlng with small disadvantaged 
bUSinesses ("SOBs") and authorizes DoD to "enter 
Into 'contracts using less t,ha"n full and open 
competitive procedures· •• and partial set asides 
foc (SOBs!."' Section 2323.~ates that the cost of 
using such measures may not exceed fair nw-ket 
P'"lce by more than len percent. It authorizes the 

http:decislonmaklng.Jn
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regulaUon a practiCe k~ownas the' "nile 
of two." Pursuant to the rule of two,' 
whenever a contract officer could 
identify two ormore'SDBs that were 
qualifieid to bid on a project ata price 
within 10% of fair market price, the' 
officer was required to set the contract 
aside for bidding exclusively by SDBs. . 

· Under section.2323: firms owned by. 
individuals from designated racial 
minority gJ.'Oups are presumed to be 

· SDBs.' Others may enter the program by 
establishing that t~ey are soclally and 
economically disadvantaged. After 
consultation with the Department of 
Justice, 000 suspended use of the rule 

.of two In October: 1995. 
Congress in 1994 extended the, . 

affirmative action aut~ority granted 000 
by section 2323 to all agencies ofthe 
federal government through «7nactment. of $250,000 compared to $750,000 for 
of the Federal AcquISition Streamlining" 'SDB programs). Participants In the' 

· Act (FASA), Public Law No. 103-355, program are required to'establlsh 
sec. 7102, 108 Stat. 3243, 15 U.S.C. 644· " business development plans and are 
note.4 Because of ~darand and the effort ellgible for technical, financial, and 
to review fed~ral affirmative action ' . practical assistance, and may compete 
programs in hght of that decision, , 
regulations to implement the affirmative 
action ~~thority granted by FASA have: 
been delayed. See 60 Fe!i.Reg; 448258" 
48259 (Sept. 18, 1995); This proposal 

. :' .provides the basis for those ~egulations. 

in a sheltered market for a limited time 
before graduating from the program. 
Each of these aspects of the program Is 
designed to assist the business In 
developing the technical and practical 
experience necessary to become viable 

The proposed structure Will .',' 'without asslStanc;e. By contrast, the 
necessarily affect a wide range of. " general SOB program.1S a procuremerit 
measures that p,romoteminority . program, deslgped to, assist the 
participation in gpvernment contracting' governmimt in firiding firms capable of 
through rac,~-conscious means. Taking providing needed services. whUe,at the 
DoD as ~n exa~le, apprOXimately one- . same time; helpIng ~oaddress the 
sixth of contracting with minority- . , tradUional'exchision of minority-owned 
owned firms in 1994 resulted from use firms from contracting opportunities. '. 
o~ the rule of two. The majority of The operation of the 8(a) program wlll . agency with authority to certify firms for 
dollars to minority firms w~ awarded'become sUbject to the overall Hmi~t1ons' 
by DoD.through oth!!r means. direct 
competitive aw~rds. the S~lI Business 
Administ~ation s (SBA) sechon 8(a). 
program: ~ubcontra~~ing pursuant to 

, . 
Secretary of Defense to~dJ~ the applicable . 

section 8(d) of the Small BusinesS Act.. 
and a price credit applled pursUant to' 
section 2323. With the exceptlofl of 
direct competitive awards (which do not 
take race into accOunt), activities' 
pursuant to all of these methods wUlbe 
affected by the proposed reforms.s 

The 8(a) program merits special 
mention at the outset ThIS program 
serves a'purpose that Is dIStinct from 
that served by general SDB programs. 
The 8(a) program IS designed to assist 

~.. the development of businesses owned. 
. by soc_Ially and economically 

disadvantaged individuals, To th~ end, 
the program Is targeted toward,co.ncems 
tha~ are more disadvaritaged . 
economically· than other SOBs (e.g. the· 
standard for· economic disadvantage for· 
entry Into' 8(a) IS an owner's net worth 

percentage "for any Industry category If available '. ._, I 	 . are socially, and econonu"'cally uuonnatlon c early Indicates that nondlsadvanlaged 
,small businesS concerns In such Industry c&legory" disadvantaged. . ..'. .,', .' 

are generally being denleda reasonable opportunity 'Because the proposed reforms are' 

to compete for 'contracts because ofthe use of that ' broad and cover a number of different 

percentage In the application of this paragraph." , 	 sub1ects related to affirmatl've action in 

J 10 U.S.C. 2323 IncofJX\rates by !!Xpllclt:J
reference the language of seCtion 8(d)'of the Small federal procurement, the Justice : 
BusineSs Act. which stateS thafmembers of'" Department Is seeking comments on· 
designated racial or Ilthnlc groups are' presumed to each of the aspects of the proposal. 
be socially. and economically disadvantaged. Comments wUl be taken Into account In 
~c~bs;' In the.8(a) program are also ~med , ___:"';;"'_" 

• FASA state-'that In order to achieve g~1S for' J This'proposal addresses only affirmative action 
SDB participation In procurement negotiated with In the federal government's own direct 
the Small Business Administration, an "agency may procurement. It does not address affinnatlve action 

" 	imter Into contracts uslng:-(A) less than full and . In procureme~t aoo contracting that Is undertaken 
open competition by restricting the competition for by states and localities pursuant to, progI'lllllS In 
such awards to small businesS concerns oWaled and which such entitles receive funds from federal' 
controlled by'soclallyandeco~omlcally ,agencies (e:8:, the Disadvantaged Business . 
disadvantaged Individuals described In subsection Enterprise program that the Department of 

(d)(3)(C) of section 8 pf.the Small. BusineSs Act (15 Transpof1atlon administers pursuant to the 

U.S.C. 63n; and (B) a. price evaluation preference' '" .. Intennodal Surface Transportation Efficiency' N:t of 
not In eXcess of 10 Percent whim evaluating an offei' 1991, Pub:L, No. 102-240. section 1003(b), 105 
received from such it small business concern as the ,Stat. 1919-1922,'aOO the Airport and A~ay' 
result of an unrestriCted ~lIc1tatlon:'~ . Impro~ement Act of 1982, 49 U,S.C: 41101, at seq.). 

. , in the measures described below. In 
addition, the SBA is working to 
strengthen safeguards against fraud and 
to ensua;e that the 8(a) program serves its 
purpose ofassisting the development of 
buslnessesowried by individuals who 

the formulation of revi~d pr~rement 

.reguiations. . 

Overview ofStructure 


. The SDB reform outlined herein 
invoives five major topics: (1)' . 
Certification and ellglbUity; (2) 
benchmark limitations: (3) mechanisms 
. for increasing mipority opportunity; (4) 
the interaction· of benchmark limitations." 
.artd mechanISms; and (5) outreach artd 

technical assistance. The proposed 

structure incorporates these elements 

Into a system that furtherS the . ' 


. President's commitment to ensuring 
equal opportunity in contracting, 
responds to the'courts' narrow taIloring 
requirements, and Is faithful to statutory 
authority. . 
L Ell bll de 11 
" 'gI Ityan ertJ cation 

At present, while a concern must have 
its eHglbilitycertlfiedby the SBA to 
participate in the 8(a) program, there Is 
no similar certification reqUirement for 
particlpationln SOB programs. Under 

. current practice, firms simply check a 
box to identify themselves as SOB's 
when bidding for federal contracts or 
8(d) subcontracts. Reform of this. 
certification process is needed to assure 
that programs meet consUtutionaland 
statutory objectives. While the basic 
elements ofellgibllity under these 
programs are statutorily determined, , 
agencies have discretion to impose 
Significant additional controls and to 
establish ,mechanisms to.asslire that the 
statutory criteria are in fact mel. 
. The SBA wUl continue as the sole 

the 8(a) program. The following 
discussion. therefore, concerns only 
certification of SOB's that are not 
participants in the 8(a) program. 
. Each bid that an SOB submits to an 

agency, or to aprime contractor$OOking 
to fulfill 8(d) subcontracting obligations, 
will h t

0 
I d b ya lorm . f ave be accompan e ~ 

certi ying that the concern qualifies M a ' 
small disadvantaged business under 
eligiblllty standards that wlll be 

bl'-hed b th SBA Th sta d dpu . .., y e . e n ar sd lfi r. ( ) 
an cert cation lorm wUl allow 8 a 
participants to qua,lify automatically for 
SDB programS. Others wUl be required 
to establish their eligibility by 
submitting required statements and 
dOCumentation. - ' 

-When a concern has been certified by 
an agency as eligible for SDB programs,
its name wUl be entered into a central 
on~line register to be 'mainta'ine'd by 

SBA, That certification wlll be valid for 
a period of up to three years dur,ng 
whlch time registered firms wlll have 

only to,~omplete a portion of the form 
confirming the continued validity of 
that-certlfication'to particlpate In SOB 

http:program.1S
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programs at any agency. A full are socially and economIcally '("DBE") program. or states or localities. 
appllcation wlll have to be submItted to disadvantaged.- In rmst instances. the so long as the certification addresses the' 
an agency every three years to maintain contracting officer should not have final standards for ownership and control 
ellglbillty. authority to make the determInation; the promulgated by the SBA. 

procedure must. however, facUltate 
A. SociaI and EmnomIc Disadvantage k d This procedure Is intended to take.qulc eclsions so that the procurement 

Members of designated mInority process wUl not be delayed and advantage of the extensive network of 
groups seeking to participate In SDB' applicants wIll have a fair opportunity . certifying entities already in existence. 
and 8(d) programs will continue to fall to compete. An agency may wlsh'to ' Atpresent, firms may have to obtain 
within the statutorily mandated assign this responsibility to Its Office of several dllTerent Certifications as they 
presumption of social and economic ,Small and Disadv~ntaged Business pursue'a mix of private and public 
disadvantage.1S This presumption ls Utilization. The SBA wIll answer contracts. Whlle It ls clear that a control 
rebuttable as to both forms of Inquiries regarding ellgibility mechanism is needed to protect against 
disadvantage. The form wIll ask the determinations and the procuring fraud. it makes little sense to create a 
appllcant to Identify the group agency will retain the abillty to refer new federal bureaucracy to perform 
identification triggering a presumption applications to the SBA for final work thalls already being done and to 
of social and economic disadvantage.7' eligibility determinations through the erect another hurdle that an SDB must 
In addition, the form wIll enumerate the protest procedures now in place. In the clear before quallfylng for afederal 
objective criteria constituting economIc alternative. an agency may enter into an contract The limIted resources of the 
disadvantage according to SBA , agreement with SBA to have SBA make federal government and ofSDBs make 
standards and advise the appllcant that , all determinations, Including the initial creation of such a bureaucracy 
the presumption of such disadvantage Is determination of eliglbillty. ' ,counterproductive. 
rebuttable and any challenge to the B Ow To pollce the q'uallty of certificatiOns. 
. di id I' SDB ' . nership and Control m v ua s status wIll be resolved SBA wlll conduct periodic audits of 
on the basis of these criteria. Chal1enges In addition to submitting the form ' .' certifying organizations. Any entity may 
would be processed through existing' ' described above, every applicant wIll be submIt information to the SBA In an 
SBA chalienge mechanisms.' , required to submIt with each bid a effort to persuade the agency to initiate 

IndiViduals who do not fall within the certlflcatlon that the business is owned such an audit ' 

statutory presumption will be required and controlled by the designated 

to establish social and economlc socially and economIcally " As a means ofensuring that the 
disadvantage by answering a series of disadvantaged individuals as those identified socially and economically 
questions demonstrating such terms are defined by the SBA's disadvantaged individuals retain 
disadvantage. Questions regarding standards for ownership and control at ownership and control of a firm. a 
social disadvantage wIll be included in 13 C.F.R. 124.103 and 124.104.9 Such a certlflcatlon of ownership and.coDtro! 
the standard certlflcation form. Pursuant certlflcation must come from an SBA wIll be valid for a maximum of three 
to current practice, individuals who do approved organization. a llst of which . years from the date it was issued. 
not fall within a presumption must will be maintained by the SBA. In order Certified firms wIll be required to 
prove their social disadvantage by clear to be approved by the SBA to certify recertify their eliglbUlty by sutimltting a 
and convincing evidence. That standard" ownership and control. (I) the entity full application. Including an updated 
will be changed to permit proof by a must certify ownership and control certification of ownership and control, 
preponderance of the evidence. according to the standards established every three years. 

The SBA currently has criteria for by the SBA for the 8(a) program (13 C. Challenges 
evaluating social disadvantage. SBA C,F.R. 124.103 and 124.104); (2) the 

Where an SOB ~ the apparent wlll conduct training seminars designed entity's certlflcations must have'been 
to instruct personnel from other accepted by Ii state or local government successful offeror on a contract. the 
agencies on the procedures for making ora major private contractor; and (3) the name of that firm and of the entity that 

certified its ownership and CODtrol, wmeligibllity determInations. Individuals entity must not have been disqualified 
be a matter of public record. SBA who do not fall within the statutory by any government authority from 

presumption will also be reqUired to making certlflcatlons within the past regulations currently allow. any concern 
demonstrate that they are economically ,five years. Such entitles may include , that submItted an offer to protest the 

ellglblllty ofan SDB that receives a disadvantaged according to the crlter.la ' private organizations, the SBA (i.e. 

established by SBA. through the 8(a) program), entitles that contract through an SDB program. The 


AgenCies will have discretion to provide certifications for participation procuring agency or SBA may also 
decide which official within the agency ·in the Department ofTransportation 's , protest the eligibUlty of an SDB. 
will have authority to determIne disadvantaged business enterprise IndiViduals or organizations that did not 

submIt a bid for the contract in questionwhether "non-presumed" individuals 
• The fonn that such Individuals are to complete may submIt Information to the 

will ask whether they previously have applied for procuring agency in an effort to .• Both FASA and 10 U.S.C. 2323 incorporate by SOB certification and been rejected or accepted. A 
eKpllclt reference the definition of social and rejected fum will notbe permitted to re-apply for convince the agency to initiate a' 
economic disadvantage contained In section 8(d) of certification for one year ,after rejection. unless It protest. IO The SBA's Division of 
the Small Business Act. Pursuant to section 8(d), can show changed circumstances. . Program Certification and EligiblHty 
members of designated groups are pr-esumed to be 9 The standard certification fonn will will process any protest that contains both socia Ily and economically disadvantaged; . accommodate one eligibility criterion peculiar to 
those presumptions are rebuttable. By contrast. for, the DoD's SOB prograin under IOU.S.C. 2323-that 
the 8(a) program. members of Identliled groups are the maJorityof earnings must directly acaue to the ,oThe protests contemplated In the discussion 
rebuttably pr-esumed 10 be SOCially disadvantaged. socially and economically disadvantaged .. here relate only to certification and eligibility. The 
but must establish that they are economically , IndiViduals that own and control the concern. The discussion does not relate to protests to other 
disadvantaged'. ' standard certlOcatlon form will accommodate this features of the proposed refonns that might be 

7 Members of minority grqups'<!q nOl have to criterion by including a DoD.speclflc section raised through existing bid protest procedures or 
partiCipate In the SDB program In order to bid on requiring the concern to attest that the majority of tIvough aCtions under the Administrative 
federal contracts, the firm's earnings do now In this manner. Procedure Act. 

http:protest.IO
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. specific fllCtual allegations that the, ..': enforcement, the Departmimt ofJustice Commerce. in consultation with the . 
concern Is not eUgible for the program.. will ensure that it pursues to the extent General Services Adminl<>tratlon (GSA) 
. Grounds for· an ellgibilJty protest may perinitted by law all of the parties .. " . and SBA, will estabHsh appropriate 
include, but are not limited to. ,evidence. responsible for fraudulent or sham . benchmark limitation figures for each 
that '" . . transactions. industry and report them to the Oftlce" 

• The owners ofthe firm are not in Penalties for misrepresentations in . of Federal Procurement Pollcy (OFPP). 
fact socially or economically '. this area were increased.by the Business . which will publish and diSseminate the 
disadvantaged;, .". Opportunity Development and Reform .ftnal benchmark figures. Each industry 

• The firm is not owned and Act of 1988 and include:' benchmark llmitatlon wlll represent the 
controlled by the individuals who meet . . (I) A flne of tip to $500,000, .' level of minority contracting that one 
the definition of social and E!Conomic. impriSonment of up to 10 years. or both: would reasonably expect to find in a 
disadvantage; .,... ..' . " <' . (2) Suspension and deb~nt from.· " market absent discrimination or its . 

• The disadvantaged firm has.acted.· Federal contracting (48 C.F.R. pt. 9.4); "'effects. Benchmark llmitations wlll 

or is acting. as a front company by '. (3) Ineligibility,to·participate In any, provide the basl<> for comparison with 

falllng to complete required percentages . program or activity conducted under the actual minority participation in . ' 

'oCthe work contracted to the concern)" 'authority of·the Small Business Act or procurement in that industry (and, 

Upon receiving a protest supported by the Small Business Inv~tment·Act of where appropdate. in a region). 
specific factual information, the SBA . 1958 for a periOd of up to three years: I" estatillshing the benCHmark 
wlll make anellgiblllty determination and' . . . . limitations, theflrst step is to define 
by examining documentation fromthe (4) A.dminlstrative remedies· .' whether industries operate according ro. 
SDB including. for example, personal· '.·prescribed by the Program Fraud Civil. regional or natlonalmarkets. In general. 
and business financial statements. Remedies Adof 1986 (31 U.S.C. 3801- industries will be defl!1ed according to 
bUsiness records. ownership . .', 3812)., . . two-digit Standard Industrial . . 

. certifications; and other information Knowing and willful fraudulent Classification (SIC) codes:Based on the 
deemed'necessary to Permit a statements or representations may . ' , eVidence, it appears ,that most federal . 
determination as to th~ eligiblllty of the . ;!iubje<;t an individual to criminal contracting is conducted on a national 
frrm. Current regulations require the . . penalties. including imprisonment for' basl<>. We also start from the view. 
SBA to make a deterinlnation' up to five years, pursuant to 18 U.S.C.. reflected in a variety of federal pollcies. 
concerning the eligiblllty of the firm 1001. In addition. knowing· that federal contracting should , 
within 15 days of the filing of the, misrepresentations to obtain payment 'encourage the development of national 
·challenge Of,ROtify t~e contracting from the federalgovernmen't.may violate· markets wherever. feasible. Where data . ­
officer ofany delay. the False Claims Act. 31 U.S.C.. 3729. indicate. however, that an industry 
D. Enforcement and subject the claimant to. civil operates regionally. the benchmark 


peilalties and treble damages. limitations wlll be estabil<>hed by 

Finally. there must-be a concerted " I '.' region. .' ',. , 

effort to enforce the law against . H.Benchrhm:~ Limits . Afte~'identifYlng the' markets; t~ 
individuals who present'fraudulent Although Congress has made, the system will then measure, using 
information to the government. The judgmeQt tliat affirmative race- . primarily census data. the capacity of 
exist'ence of a meaningful.~hreat of. . conscious measures are needed In ' firms operating in each mark(!t that are 
prosecutionJor falsely claiming SDB . .' federal contracting. the use of race must owned by minorltles.ln estimating 
status. or for fraudulentiy using an SDB 'benarrowly tailored. The.federal. . capacity, a number of factors will be 
as a front in.order to obtain contracts. government operates under a general . examined. Most significant. of course. 
will do much to ensure that the program statutoty mandate to achieve the . wlll be the number of minority SDBs 
benefits those for whom it is designed. "maximum practical opportunity" for available and qualified to perform' 
To this end, there wlll be an enhanced .sDB partil::ipation and that overall government contracts, 13 ,In general,it ' 
effort by SBA and the Department of " . mandate.is translated into specific appears appropriate to look at the 
Justice to ideritify and pursue 'agency-by-agency goals. Some specific· industty in question and identify Lhe 
individuals fraudulently. programs operate under stat~torily . smallest firm that has won a government 
misrepresenting information in order to preScribed goals;t2 To the extent that contract in that industry in the last three 
obtain contracts through an SDB .. '. race-conscious measures (going beyond . years, Firms that are signlflcantly 
program. Any individuai may forward. outreach and teChnical assistance) are smaller would be presumed to be 
specific factual information suggesting' utilized to obtain these objectives. unqualified to perform government 
such a misrepresentation to the limitations must be established to contracts in that Industty, While .' 

•procuring agency contracting officer or comply with. narrow talloring . keeping In mind that capacityl<> not 
the agency's inspector general. .' '. , ,: requirements. ., " fixed. it wUl.also be Important to look 
Similarly, the Inspector General of SBA To this end, the proposal relieson . " at measures such as the number of 
will refer evidence of misrepresentation . development ora set of specific' employees and amount of revenues. 
that emerges through the challenge .. gUidelines to limit. where appropriate. In addition to calculating the capacity 

. procedure or otherwise to the ' the uSe of race-conscious measures in of existing minority firms, the proposed' 
Department ofJustlce~ Inits specific areas of federal' procurement.., syStem will examine evidence. If any. 

The limits. or "benchmarks", will be setdemonstratlng that minority business 
11 The basis for such a challenge would be 48 for each hidustty for the entire formation and operation in a specific 

C.F.R. 19,508, which requires complellon of a government. The Departmerit of industtyhas been ,suppresse~ byminimum percentage of contract actlvlUes by th~ 
finn awarded acontcactthrough a 'small bUSiness ....:;...---....!, .. 
set aside or the 8(a) program, Itclause must be U See. e.g.• 10 U.S.C. 2323 (5% g~1 fOf' 000 . ·13 For.these purpOses: the calculation of the 
tnserted In such contracl.s that limits the amount of . contractlng with SOBs): Inter-modal Surface number of mlnorlty'owned Ilrms will not Include 
WOf'k thai can be subcontracted. 48 .C.F.R. 52.~ 19- Transportation Efficiency Act of 1991. Pub. L. No. corporations owned by (ederally-recogillzed Native 
14; These reqUirements will be expanded to lnclude 102-240. 105 Stal, 1914 (\0% goal for highway . American tribes and Alaskan Native villages. 
contracts awarded through the reformed SOB· . construction projectS carried out directly by the • Bidding' credll.s for such corponitlons are not ' 
program as well. <'< ": • Depanmeill ofTraniipor1aUon). subject to the Adarand strict scrutiny stani:lard. 
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:dlscrimination; This evidence may 
include direct evidence oC 
discrimination in the private and publlc 
sectors in such areas as obtaining credit. 
surety guarantees and llcenses. It may 
also include evidence oC discrimination 
in pricing and contraCt awards. In 
addition. the evidence may include the 
results oC regression analysis techniques 
simUar to those used in state studies or 
discrimination in procuremenL That' 
rorm oranalysis holds constant a variety 
or variables that might atTect business 
rormation so that the effeCt or race can 
be isolated. 

The combination orexisting minority 
capacity and. where applicable. the 
estimated effect or race in suppressing 
minority business activity in the 
industry wUl rorm the benchmark 
llmitation. Although there is no 
absolutely precise way to calculate the 
impact or dlscrlmlnation in various 
markeis. the benchmark limitations 
represent a reasonable effort to establish 
guidelines to llmit the use oC race-
conscious measures aitd to meet the 
requirement that such measures be 
narrowly tailored to'accomplish the 

, compelling interest that Congress has 
identified in this area. 

Benchmark Hmltatlons wlll be 
. adjusted every five years, as new data 
regarding minority tlrl1lS are made 
avaUable by the Census Bureau. 
Generally, census regions wlll be used 

. in defining the scope or regional 
markets. ., 

m. Mechanisms for IncreasingMinority 
Opportunity . 

Under the reCormed structure, the 
Cederal government wlll generally have 
authority, subject to'the limitations, 
discussed in the next section, to use 
several race-consclous contracting 
mechanisl1lS: SBA's 8(a) program: a 
bidding credit ror SOB prime 
contractors; and an evaluation credit Cor 
non-minority prime contractors that use 
SOBs in subcontracting. In addition;at 
all times, agenCies must engage in a 
variety of outreach and technical 
assistance activities, designed to 
enhance contracting opportunities for 
SOBs (but that are not s~bJect to strict 
scrutiny). Those efforts will be 
expanded as described more fully 
below., . , 

The 8(a)' p~gram will continue to 

provide ror sole source contracting and 

sheltered competition ror 8(a) firms. 

However. the program will be .. term "credit" In connection with bids from SOBs 
monitored; and where the benchmark as p-Ime contractors .. the use of that term here In 
limitations desCribed more fully below connection with SDB subcontracting Is not 

Intended to restrict the utilization orthlswarrant adjustments to the SDB 
mechanism to the evaluation of prime contract bids 

program, corresponding adjustments for which p-Ice Is the primary factor In selecting the 
will be made to the 8(a) program to successf .. I bidder. 

ensure that Us operation is subject to For example, w~re it is practical Cor 

, those limitations. bidders to secure enforceable 


A second avaUable race-conscious . commitments Crom SDB subcontractors 
measure will be a bidding credit in prior to the submission oC bids, agencies 
prime contracting Cor SOBs. Statutory . should establish an SDB subcontracting 
authority Cor the use orsuch a credit · goarror the contract, and award an 
exists ror DoO in 10 U.S.C. 2323 and ror evaluation credit to bidders who 
the remainder or the government in demonstrate that they have entered into 
FASA. Each statute permits use or such such conunitments as a means or 

. a credit so long as the final price does achieving the goal. Where that is not 
not exceed a rair marketprice by more., .. practical. agencies can award an 
than 10%. . 

The use .or the term "credit'" is not 
meant to restrict utUlzation by agencies· 

.	or this mechanism to contracts where 
price is the primary ractor in selecting 
the successrul bidder. Where the 
successful bidder is selected based on 
other ractors-such as the ablllty to 
produ~e a Contract that provides the 
"best value" to the agency-agencies 
may buUd the value'or increasing the 
partIcipation orSOB contractors into the 
evaluation oroffers. For some contracts, 
a numerical credit may be appropriate; 
in others, some rorm or nonnumerlcal 
assignment may make more sense to the 
agency. This proposal does not restrict 
such options. However,regardless how 
it operates, any bidding credit will be 
subject to the overall limitations on 
race-consciouS mechanisl1lS described 
herein. 

Pursuant to 10 U.S.C. 2323 and FASA. 
agencies wlll, also be permitted to use, 
,as a third race-consciouS mechanism, an 
evaluation credit with respect to the 
utilization by nonmlnority prime . 
contractors or SOBs as subcontractors. 
Such goals would beset by the agency' 
ror each prime contract based on the 
availabUity or minority firms to perform 
the work. The award or evaluation 
credits ror pr~me contractors that use 
SOBs as subcontractors wUl supplement. 
the existing statutory SOB . 
subcontracting reqUirements in Section 
8(d) oCthe Small Busin~ Act.14 In 
order to certiCy their eIlgibUlty as SOBs, 
subcontractors wUl submit the same 
certification fom. to the prime. 
contractor that is described in the 
certification section of this proposal. 

Such an evaluation credit can take a 
number ofdifferent forms; depending 
on the circumslancesof a sollcltatlon." 

I. For certain types of p-ocurement, Secllon 8(d) 
requires agencies to negotiate an SDB . 
subcontracting plan with the succesSful bidder for 
the prime contract. The statute provides that each 
such plan shall Include percentage goals for the 
utilization of SDB subcontractors. 

.. As was the case with respect to the use of the 

evaluation credit toa bidder that 
'.specIficallY identifies in a . 
subcontracting plan those SOB 
subcontractors that It intends to use to 
achieve the agency's SOB 
subcontracting gool.'6 Agencies may 

· also award an evaluation credit based 
on demonstrable evidence or a bidder's' 
past performance in' using SOB 
subcontnictors. Agencies may also grant 
bonus awards to prime contractors to 
encourage the use or SOB 
subcontractors.17 This proposal is not . 
intended to Umit agencies in developing 
or using addlUonal mechanisl1lS to 
increase SOB subcontracting, but any. 
such mechanism wUl be subject to the 
limitations on race-conscious' 
mechanisl1lS described herein. 

In applying these bidding and 
evaluation credits. race wUI simply be 
one ractor that is considered lit the 
. decision to awam a contract-in 
contrast to programs in which race Is 
the sole ractor. . 

IV. Interaction ofBenchmark Limlts and 
Mechanisms . 

In determining how benchmark 
limitations wlll be used to measure the 
appropriateness orvarious rorl1lS of 
race-conscious contracting, the objective 
has been to develop a system that can 
operate with a sufficient degree or 
clarity, consistency and simplicity over 
the range or rederal agencies and 
contracting activities. Where the use or 
all avaUable tools. including direct 
competition and race-neutral outreach 

, and recruitment efforts, results in 
minority participation below the 
benchmark. race-based mechanlsl1lS wiil 
remain avaUable. Their scope, however, 
wUl vary and be recalculated depending 
. on the extent or the disparity between 

capacity and participation. Where . 

partiCipation exceeds the benchmark. 


· and can be expected to continue to do 

If In either case, a successful p-Ime contractor 
should notify the contracting ofllcer of any 
substitution of a non·SOB subcontractor for an SOB 
Ilnn with which the prime contractor had entered 
Into enforceable corrunltments or that had been 

· specmcally Identmed In the Flme contractor's 
subcontracting plan. 

11 See e,g,. Department of Transportation . 
Incentive Subcontracting Program fOl' Small and 
Small Olsadvantaged Business Concerns. 48 C.F.R. 
S2219-tO. 
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'so,with reduced race-conscious efforts.. prlce ofa cOntract, to de~iate from the . for this adjmtment .exists in both FASA 

adjustments wUl be made. ' .' , fair market price. That percentage wUl . and section 2323. Because the size of 


At the close ofeach fiscal year, the represent'the maxlmumcredlt that each aedits wUl affect industriesdlfferently. 

Oepart~nt of Commerce wUl review agency may use in the evaluation of bids it is impossible to prescribe a set of 


. data Collected by Its GSA's Federal, , , from SOBs and prime contractors who . speclflc rules to.goverri' adjustments. " 

Procurement. Data Center for the three' commit to subcontractfng with SOBs.,' . Responslbllity wUl ~t with Commerce 

preceding fiscal years to determine the . The size of the credit wUl depend, In to analyze the Impact oCcredlts by' , 

percentage of contra~ting dollars that, part, on the extent of the disparity . industry category and malie adjustments 

has been awarded tomlnority-owned " between the benchmark limitations and . where appropriate, which would then 

SOBs in each two-digit SIC code. , minority,SOB partlcipation in federal be published and disseminated by 


, Commerce wUl analyze minority SOB : procurement and industry. It alSo wUl OFPP. 
, partlclpation for all transactions that ,:. . depend o,n an assessment of pricing' .' . In addition, In some clrcumstances, 


exceed $25.000. This review wlll practices within particular InduStries to an agency may use less than the 

Include minority-owned SOBs" .. , . indicate the effect of credits within that' authorized bidding or evaluation credit 

participating through direct contracting . Industry~ Commerce's determinations . where neCessary to enSure thl,'lt use of 

(Including full and opencompetitlpn), . would be published and disseminated the credits by a specific agency does not 

the 8(a) program, and SOB prime and. by OFPP. . '. . unfairly limit the opportunities of non- '.' 

,subcontracting programs,18 Oata . Where the bidding and evaluation, .. SOB contractors seek~ng contracts from 

regarding minority pal1.lcipation wUl be .tredits have been usediil an:i.ndustry , that agency:~Whlle t~e size of'the,.' 

reviewed annually. butwUlincludethe and the percentage of dollars awarded to . maximum credits wUl be determined on 

past three fiscal years ofexperience. SOBs in that ~ndustry exceeds'the an industry-wide baSis and SilPply across 

Exanltnlng experience over three year .' . benchmark limit. Commerce. in all agenCies, It remains Important to 

s~tches should produce a ~re' consultation with SBA. must estimate . maintain nexlbUlty at the agency level 

accurate picture of minority the effect ofcurtaUlng the use of race-' 'to ensure against any undue' 

participation, given short-term, /. , conSclouscontractlng mec,hanisms and, concentrations ofSOB contractlng and 
 .. ' 

fluctuatlons,and the fad that the,prO(;ess reportto OFPP. If Commer<;e determines unnecessary.useofrace-consclous .. 
of bidding and awardlng.a contract may . that the minority participation rate,. . credits. Thus. for example. where.an 
span more'than a single fiscal year. would fall substantially below the agency has been particularly successful 

Commerce ~Ul analyze the data and. . benchmark limit In the absence of race- In reaching'out to SOB comractors. it 
after CQnsl;lltatIon with SBA. report to . conscious measures.lllit need not . may find Its use 'of the full credits 

. OFPP regarding which mechanisms. " require agencIes to stop uSing such . 'unnecessary to achieve its goais.ln ," 
should be a"ilUable ilJ eactt ,Indus,?, and. meaSures. but may; as described below. . which event it co'uld. subject to ;... . 

. the size of the credits tlult can be . ..' require agenCies to adjust their use~ approval by Corrunerce. depart . 
applied. OFPP ~Ul publish and, " : Agencies ~lll report the nunlber of . downward from the authorized credits. 
disseminate the mechanisms that can be contracts that were awarded using a The exercise of this disaetion wlll be 

used by the agencies in the upcoming . bidding or evaluation credit as well as' partlcularly Important to avoid 

yepr- t t 15 U SC64'4(;"~:· Ii the amount of those credits. These geographiC concentrations ofSOB . 


age~~U::w ~egot~t~gOals'fo're;gB . "figures will allow an estimate oHhe . :~~~~~~r.:!'~~i~~~~J~t .. 

participation with SBA·for each year. effect on SOB pa~clpation.ofadjusting When Commerce'concludeS thal'the 

Commerce would Inform SBA and· or removing the credit. In the absence of use of race-conscious measures is not 

agencies of the appropriate benchmark ': ,that objective measure, Commerce wlll justified In a particular Industry (or 

limits for the industries.!n which the .' have to esti~te and report to OFPP . region), the use of the blddingcredlt 

agency contracts and of the mechanisms how much minority contracting resulted, and the evaluation credit wlU cease. 

available; '. . . '. . from the appllcatlon of th~ race~ Suspending the use ofra.-;:e-coni5clous '. 


Where Coffiinerce determines that .' co~lous measures. One ,ll1dication . means will not affect the continued use 

participation by SOB's In govemment may be the'success ofminorlUes in of race-neutral cO!ltracting measures. . 

contractlngJn an indlJ!>tfy is below the ' winning contracts thrOugh direct The limits imposed by the benchmarkS 

relevant ~nchmark limitation. It may competltion in which ~e is not used. also would not affect the appUcablllty of 

report to OFPP that agencies should be,. In the decision to award: a contract. It ,statutorlly' mandated goals, but would 

authorized to grant credit to SOB.: . '.may also be useful to examine ' . limit the extent to which race-consclous 

bidders and to prime contractors for, ' ... comparab~e e'fperlence Ip private . ., means'could be used to achieve those 

SDB subcontracting. Commerce will set. .In~ustrles 9peraUng without a.ffirmative goals. For examPle. 000 would retain 

a percentage cap of up to ten percent on· actIon programs. . .. . its five percent overall statutory goal 

the amOunt the credit can allow the' Even when agencies are not requln;d . and would continue to exhort prime 


to terminate bidding and evaluation' contractors to achieve goals for 

. '"in ord.er to measure accW'ately SOB . ., .credits, they may be required to adjust subcontracting with' SOB's Prime 

subcontracting participation: II will be necessary to' their size In order to ensure that the 't t h u1'd I ' 

t..,,,,ve information regarding SOB subc ·.··c·red its do not lea'd to t·he.award·'ofa . owever. wo fcon rac ors, no anger ontract1ilg d'" a.: 
Participation by two-dlglt SIC code. At the same' '. " . I . b' f' receive cre It in evaluation 0 tllelrblds. . 

time, ho\\Cevet'. It Is Important to minimize the, .disproportionate y large rium ers 0 for sig~Ing up,or Identifying SOB. 

amount or new record-keeping and reporting that . contracts to. SpBs. Statutorya'uthortty . subcontractors. likewise. outreach 'and 

these reronns may reqUire. Prime contractors such , technical assistance efforts' would' 


. as commercial vendors that report SOB ,. More than three "standard deviations" will 
participation through company·wlde annual generally be viewed as "substantial" for these continue and minority bidders on prime 

subcontracting plans will continue to be able to use .purposes, Under applicable Supreme Cou,rt '. . . contracts would continue to seek and 

this reporting method. with some modiOcation that. . decisions. a disparity In the range of two or three win competitive awards; but there 


'selVes to facilitate SIC code reporting. Under one' .. standard deviations Is strong evidence 'of a' prima would no longer be any bidding credit 

approach, prime contractors could require all.' facie case of discrimination In the employment" fi 

subcontractors to Identify their primary SIC code conteXt. A standard deviation Is a measure of the lor minority Irms. . 

and then track, as most prl~ do now, the amount departure from the level of actiVity that one would It should be emphasized thal the 

of dollars that Oows to each subcontractor. expect In the absence of discrimination. benchmarks are nol a limit on. lhe leVel 

. " 
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of minority contracting In any'lndustry 
that may be achieved without the use of 
race-consclous measures. Conversely, 
there is, of course, no assurance that 
minority participation in particular , 
Industries wUl reach the benchmark 
limitations through the avaUable race 
conscious ~asures. Minority 
participation wUl depend on the 
avaUabUlty of qualIfied minority firms 
that successfully win contracts through 
open competition. subcontracting, th~ 
8(a) program or through the application 
of price or evaluation c~dits. The 
system described herein is a good faith 
effort to remedy the effect of , , 
discrimination, but it is not a guaral)tee 
of any particular result 

The affirmative action structure 
described herein does not utUlze the 
statutory authorization under FASA to 
allow federal agencies (or in the case of 
DoD Its direct authorization under 10 
U.S.C. 2323) to set contracis aside for 
bidding exclusively by SDBs. If federal 
agencies use race-conscious measures In 
the manner outlined above, together 
with concerted race-neutral efforts at 
outreach and technical assistance as 
described below, we bellevethe use of 
this addltlonal statutory authority 
should be unnecessary. Following the 
Initlal two-year period of the reformed 
system's operation (and at regular ' 
intervals thereafter); however. 
Commerce. SBA and DoD will evaluate 
the operation of the system and . 
determine whether this statutory power 
to authorize set-asides should be 
invoked. In making that determination. 
those agenCies wUl take into account 
whether persistent and substantial 
underutUizatlon of minority firms In . 
particular industries or In government 
contracting as a whole is the result of 
the effects of past or present 
dIscriminatory barriers that are not 
being overcome by this system. 

Such periodic reviews should also , 
consider whether. based on experience. 
further limitation of the use of race­
conscious measures is appropriate 
beyond those outlined herein. In that 
regard. it should be noted that the 

, reformed structure is inherently and 
progressively self-limiting in the use of 

, race-conscious measures. As barriers to 
minority contracting are removed and 
the use of race-neutral means of, 
ensuring opportunity succeeds. 
operation of the reformed structure will 
automatically reduce. and eventually 
should eliminate. the 'use of race in 
decisionmaking. In ad~ition, the 
statutory authority upon which the uSe 
of bidding and evaluation credits is 
based expires at the end offiscal year 
2000. Congress will determine whether 

that authority should be extended. See 
10 U.S.C. 2323; FASA. § 7102. 

, Section 8(a) Program ' 
Contracts obtained by minority firms 

through the 8(a) program will count 
, toward the calculation whether minority 
particlpation has reached or exceeded 
the benclllT~rk In any Industry.2o The 
Administrator,ofSBA will be under an 
obligation to mOnitor the use of the 8(a) 
program in relation to the benchmark 
limits. Thus, Where Conunerce advises 
that the use of race-cOilsclous measures 
must be curtaUed In a specific industry 
on the basis of the benchmarks. the 
Administrator would take appropriate 
action to limit the use of the program 
through one or more of the following 
techniques: (1) limiting entry into the 
program in that Industry; (2) 
accelerating graduation for firms that do 
not need the full period ofsheltered 
competition to satisfy the goals of the 
program; and (3) limiting the number of 
8(a) contracts awarded in particular 
industries or geographic areas. 

These same techniques should be 
used by the Administrator in canylng 
out existing authority to ensure that 8(a) 
contracting is not concentrated unduly 
'in certain regions. Even where a market 
is defined as national in scope, and 8(a) , 
is being used within appllcable national 
benchmark limits, efforts should be 
made to guard against exceSsive use of 
8(a) contracting In a limited region. " 

As noted earlIer. the 8(a) program is , 
distinct from the general SDB prograr,n 
In that it is animated by its own distinct, 
purpose-:to assist socially and 
economically dlsadvaritaged individuals 
to overcome barriers that have 
suppressed business formation and 
development Consistent with Its unique 
nature, the 8(a) program has features 
that already reflect some of the factors 
that make up the narrow taUoring 
'requirement Unlike other SDB's, 
Individuals seeking admission to the 
8(a) program must establish economic 
disadvantage without the benefit of any 
presumption. The Small Business Act 
defines economically disadvantaged 
individuals as"th~ socially 
disadvantaged individuals whose ability 
to compete in the free enterprise system 
has been impaired due to diminished 
capital and credit opportunlties as , 
compared to others in the same business 
area who ,are not socially 
disadvantaged." Furthermore. SBA 
employs o~Jective criteria to measure 
whether an individual is economically 

20 As with calculation of the benchmark 
limitations, see n, 13. supra, corporatlons'owned by 
federally-recognized Native American tribes and 
Alaskan Nallve villages will not be Included In this 
calculation. ' 

disadvantaged. In thiS sense, the statute 
and regulations are targeted toward 

,victims of discrimination; the SBA L<i 
proposing to clarify the regulations 
implementing the program to emphasize 
this fact. In addition, Individuals are 
admitted to the 8(a) program for a 
limited period-nine years-and their 
performance is reviewed throughout An 
individual may be required to leave the 
program prior to the nine year . 
graduation period If the review reveals 
that the Individual is no longer 
economically disadvantaged or the firm ' 
meets other graduation criteria . 
determined by the SBA. , 

SBA has under consideration, 
additional program changes designed to 
ensure that the 8(a) program focuses on 
'its central mission of assisting , 
businesses to develop and concentrates 
It resources on its intended 
beneficiaries. These changes would 
further ensure that the 8(a) program is 
narrowly tailored to serve the 
compelling interest for which It was 
enacted by Congress. 

V. Outreach and Technical AssIstance 

At present. agenCies undertake a 
variety of activities designed to make 
minority firms aware of contracting 
opportunities and to help them take 
advantage of those opportunities. As a 
general proposition. these activities are 
not subject to strict scrutiny. The 
structure outlined above for the Lise of 
race-conscious measures assumes that 
agencies will continue such outreach 
and technical assistance efforts at all 
times. so that race-conSCiouS measures 
wUl be used only to the minimum 
extent necessary to achieve legitimate 
objectives. Our review Indicates that, 
whUe there are a variety ofgood 
programs of this nature operated by 
various federal agencies, there is a lack 
of consistency and sustained energy and 
direction to these efforis. 

SBA operates several assistance, 
programs that are targeted ,toward 
minority firms. but are also available to 
qualifying nonmlnorlty firms. Notably, 
pursuant to section 70) of the Small 
Business Act, SBA provides financial 
assistance to public and private ' 
organizations to provide technical and 
management assistance to qualifying 
individuals. 13 CFR 124.403,404. SBA 
also operates a program to provide. 
assistance to socially and econOmically 
disadvantaged businesses in preparing 

: loan applications and obtaining pre­
qualification from SBAJor loans. See 13 
CFR 120. SBA also operates a surety 
bond program pursuant to Which It 
provides up to a 90% guarantee for 
bonds required of small contractors. 
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The Deptsrtmen't of COrrunerce. firms are encouraged 'to become part of " neutral efforts. Oniy where those efforts 
through the Minority Busln~ ,', ' joint ventures Of form strategic alliances , are Insufficient to overcome the effects 
Development Administration. sponsors with non-minority enterprises. ,,' ,'ofpast and present dlscrlmlnatlon can 
several programs to proVide ' ,7.The SBA should enhance its ' race-conscious efforts be invoked. ' 
InformaUon.trainingand'research that technicai assiStance initlatlvesto , The system Is flexible in that race wID 
are targeted toward ridnorlty~wned . enhance the abUlty of SD& to ~ the' '."be relled on only when anllUal analysis 
businesses. These programs include '.: tools of electroniC conunerce.ofactual experience In procurement 
Minority Business Development Cen,ters 8. Puisuant to Executive Order 12876; ,indicates that minority contracting falls 
around the country to provide' hands on which directs agencies to seek to enter below levels that would be anticipated 
assistance to minority'buslnesses. ' into contracts with Historically Black absent diScrimination. Moreover. the 

DoD has operated since '1990 the Colleges and Universltles. agencies, " extent orany credit awarded wUl be 
Mentor~Protege PlIot Program, which should attempt,to increase participation adjusted annually to ensure that it is 
provides incentive for DoD prime ' by such institutions in research and closely inatchedto the need for a race-
contractors to fUflilsh SDB's with development coritracts ~ means of , , ' based remedtal.effort ina particular 
technical assistance. See 10 U.S;C. 2301. assisting the development of business ' '" industry. 
Mentor firms provide a.variety of ,t:elatlonshlps between the Institutions Race wUl not be relled upon as the 
assistance, Including progress " and SDB's. Sole factor inSDB procurement 
paymentS, advance subcontract 9. Each agency should review its ,,' , ' decisions. The use of credIts (Instead of 
payments, loanS. providing technl~1 ,contracting practices and its " , set-asides) ensures that all firms have an 
and management assistance and awardssollcitatlonsto identifyand'ellminate " ,opportunity to compete and th8t iii 
of subcontracts on a noncompetitive any practices that disproportionately' order to obtain federal contracts 
basis to the protege. DoD reimburses tire ,affect opportunities for SDBs and do not" minority firms wUl have to demonstrate 
mentor firm for its expenses. The award, serve a valid and substantial ' ,that they are qualilled to pert'orm the 
of subcontracts under thl,s program is 'procurement purpose. ' , ' work.21 ' 
subject to strict scrutiny; but other " The foregoing is merely a partlall,ist , Application of the benchmark llmlts 
portions of the program!U'C not. ",' ,;. of,posslble measures: What lis' ,.' ensures that any reliance on race is " 

The follOWing are among the efforts reqUired-both as a matter of pollcy and closely tied to the best avallable analysis 
that should be actively pursued: constitutional necessity-is a sys~matic of the relative capaclty of minority firms 

1. A race-neutral version ofthe and continuing govern.....ent-wide focus ' to pert'orm the work In question-or 
mentor-protege program (that does not , • on encouraging minority partiCipation what their capacltywould be ,In the 
guarantee the award ofsubcontracts on through outreach and technical absence of dIsCrimination. 
a non-competitive basis) should be ' ' , assistance; It Is proposed in contracting, , The duration of the program is 
encouraged at all agencies. thQrefore:ttia~ agencies should report" , , ' inherently limited. As minority firms 

2. DoD has proposed,-,-and other annually to the President on their' are more successful In obtaining federal 
agenCies should follow DoD's lead- outreach and technical assistance contracts, rellance on race-based ' 

, ellmlnating the impact of surety costs, practices.These reports should present' 'mechanisms wlll decrease ' 
from bids. Because SDB's generally the actual pra,ctlces and experiences of automatically. When the effects of 
Incur ,higher bond coSts. this race- " federal agencies and !Delude ' 'discrimination have been ellminated, as 
neutral change would 8S:!!ist SDB's and reco~endations'as to approaches thaJ, . demonstrated by inlnoritysuccess In 
address one oBhe most frequently cited " can and should be adopted more obtaining procurement contracts, 
barriers to minority success in , broadly. The maximum use ofsuch reliance on race wlll terminate 
contracting. In this regard,agencles race-neutral efforts wllI reduce to a automatically, The system as a whole', 
should also examine ttie use of minimum the use of race-tonsclous • wlll be reexamined by the executive 
Irrevocable letters of credit in lleu of , measures under ,the benchmark llmits 'branch at the end of two years and at 
surety bonds. " ',,' ' ,,' , ,described abOve. regular Intervals ~tiereafter. In addltlon, 

3. Where agencies use malllng lists, a' Conclusion ' ' " 'the prlnclpal eriactments that this, 
minimum goal should be set for, ' , " prop'osal im'plements. FASA and the .' " 
, Ii' f SDB' "ill The structure outlined above haS tn!enmc us on 0 sonagency rna ng Depariment of Defense Authorization, 
lists of bidders. ,.. , j:rafted with regard for each of the six ' 

4. The function of the Procurement ' factors that courts have identified as Act, expire at the end of the fiscal year 
-; 2000Automated Source Systel11(PASS). ' .' relevant in d~terminlng whether race_ . Congress wlll have to examine the 

currently maintained by SBA, should be' baseddecisionmaking is mirrowly' ' . functioning of this system and make a' ' 
, d Th 'd tailored to ineet an identified ' " determination whether to extend the 

continue . , e system provi es 'authorityto continue its operation. 
contracting officers with a continuously compelling interest. While courts have Finally. the proposal avoids any
updated 1'lSt of SDB firms classified by identified these six factors as relevant in 

. undue burden on nonbenefictaries ofinterest and region. " .', determining whether a measure is ' 
, 5. A uniform system for publlshing narrowly tallored. they have not, ,the program. As a practical matter, the 
agency procurement forecasts ori SBA' required that race-conscious enactments ,overwhelming perc'entage of federal 
Online should be eStablished, In satisfy each element or satisfy any p~ocurement mOney will contJnue to' 
addition, SBA should develop a ' 'particular element to any specific, ' flow, as it does now, to nonminority 
systematic means for'publishing degree. The structure 'proposed herein businesses. Furthermore, . 
upcoming subcontracting' opportunities. for SDB procurement: however, , 

, .. The SBA's 8(a) program contains a variety or6. Agencies should target outreach measures'up favorably with respect to elements that help to target the program on firms
and technical assistance efforts, each of the six factors, ' ' In need or special asslstanc~. Incl",dlll8 a 
incliJdit:\g mentor-protege initiatives! ' The proposal reqUires that agencies at , requtremenllhat applicants afficmatlvely 
toward industries in which SDB all times'w~e race-neutral alternatives to demonstrate economic disadvantage: ,Furthermore. 

!he p-ogram Is not ilmlled to mlnorlty-<iwned firms,participation traditionally has ~en low. the maximum extent poSsible. An These features of the program ensure lhal race Is nOl
AgenCies should'continue to pursue 'annual review mechanism Is establlshed the sole ractor.ln determl,nlng entry Into the 
strategies in which minority-owned ,to ensure maximum use of such race- jJrogram, ' 
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Implementation ofthe.benchmark 
limitations will ensure that race-based 
decisionmaking cannot result in 
concentrations of minority contracting 
in particular Industries or regions and 
wUl thereby limit the impact.on 
nonminorltles. 

The structure of atnrmative action in 
contracting set forth herein will not be . 
simple to Implement and wUl . 
undoubtedly be Improved through 
further refinement. Agencies wlll. have 
to make judgments and observe 
limitations in the use of race-conscious 
measures, and make concentrated race­
neutral efforts that are not required 
under 'current practice. 'Fhe Supreme 
Court, however, has changed the rules 
governing federal affirmative action. 
This model responds to principles 
developed by the Supreme Court and 
lower courts In applying strlct scrutiny 
to race,based decisionmaking. The 
challenge for the federal government is . 
to satisfy, within these. newly-applicable 
constitutlonallimitatlons, the 
compelllng Interest in remedying the 
effects of discrimInatlon that Congress 
has identified. 
Mlthael C. Small. 
Deputy Assoclat.e Attorney General. 

Appendix-The CompelllngInterest for 
Affirmative Action in Federal 
Procurement: A Preliminary Survey 

Under the Supreme Court's ruling last 
year in Adarand Constructors, Inc. v. 
Pena, 115 S. Ct. 2097 (1995), strict 
scrutiny appUes to federal atnrrriative. . 
action programs that provide for the use 
of racial or ethnic criteria as factors in 
procurement decisions in order 'to 
benefit members of minority groups, . 
Such programs satisfy strict scrutiny if 
they serve a "compelllng interest," and 
are "narrowly tailored" to the 
achievement of that interest. Strict 
scrutiny is the most exacting standard of 
constitutional review. It is the same 
standard that courts apply when' . 
reviewing laws that discriminate against 
minority groups. The Supreme Court in 
Adarand did not decide whether a 
compelling interest is served by the 
procurement program at issue In the 
case (or. by any other federal affirmative 
action program), and remanded the case 
to the lower courts; which had not 
applied strict scrutiny.1 Nevertheless, a 

I A,darand Involved a constitutional challenge to 
II Department or Transportatton ("Dar") program 
that compensates prime contractors II' they hire 
subcontractors certified as small businesses 
controlled by "SOCially and economically 
dlsadvaptaged" IndiViduals. The legislation on 
which ute ~OT program Is based. the Small 
BusLness Act. establishes a government.wLde goal 
for parUclpallon or such concerns at "not less than 
5 percent of the tota I va lue or all prime contract and 

strong majority of the Court-led by 
Justice O'Connor. who wrote the' 
maJorltyopinloncadmonished that ; 
even under strkt scrutiny, atnrmatlve 
action by the federal government is . 
constitutional in appropriate 
clrcumstances.2 Without spelllrig out In 
precise terms what those circumstances 
are, the Court stated that the 
government has a compelling interest in 
remedying "(t) he unhappy persistence 
of both the practlce and the lingering 
effects of racial discrlmlnatlon agalhst 
minority groups in this countly." 115 S. 
Ct. at 2117. . 

At bottom, after Adarand, the 
compelling Interest test centers on the

' fd I h f Id,nature an we g t 0 ev ence 0 
discrimination that the government
needs to marshal in order to Justify race-
conscious remedial action. It Is clear 
that the mere fact that there has been 
generalized. historical societal. 
discrimination in the countly against 
rrilnorlties is an inSumclent predicate 
for race-conscious remedial measures; 
the discrimination to be remedied must 

. be identified more concretely. The 
federal governme~t would have a 
compelling intereSt In taking remedlal 
action in Its procurement activities, 
however, if it can show with some 
d~gree of specificity just how "the 
persistence of both the practice and the 
lingering effects of raclal 
discrimination"-to use Justice 
O'Connor's phrase in Adarand-has 
diminished contracting opportunities 
for members of racial and ethnic 
minority groups.' 

subcontract awards for each Ilscal year." 15 U.S.C. 
§644 (g)(l). The Act further Jl"ovldes that members 
ofdesignated racial and ethnic minority groups are 
presumed to be socially and economically 
dlsadvantaged,ld. §637(a)(5)(6). §637(d)(l).(3).ln 
Adarand. the Supreme Court stated that the 
presumption ronsUwtes race-consclOus action. 
thereby trlggertng appllcatlon arstrlet scrutiny. 115 
S. Ct. at 2105.' .. 


aAdarand, 115 S. Ct. at 2111.1be Court 

emphasized that point In order to "dispel the 
notion that strict scrutiny Is 'strlct In theory. but 
fatal In' fact ... • Id. Seven or the nine justices of the 
Court embraced the pclnclple' that It Is possible for 
aftlnnaUve action by the federal government to 
meet strict scrutiny. This group Included: (I) Justice 
O'Connor and two otherJustices In the maJority, 
Chief Justice Rehnqulst and justice Kennedy; and 
(U) the four d Issentlng justices {Stevens. Souter. 

,Ginsburg. and Bceyer).Only Justices Scalia and 
Thomas. both ofwhom COllClBTed In the result In 
the case, advocated a positiOn that approaches a 
near b lankec constitutional ban on affirmative 
action. 

3 Adarand did not alter I1le principle that the 
govem.rrielll may take race·consckius remedial. 
action In the absence 018 formal JudiCial or 
administrative determination that there has been 
discrimination against indiVidual members or 
minorities groups (or minorities as a class). The test 
Is whether the government has a "strong basis In 
eVLdence" for the conclusLon that such action Is 
warranted. City ofRichmond v. j.A. Croson Co.• 488 
U.S. 469.500 (I989). Adarandalso did nol alter the 

,In coordinating the review of federal 
affirmatlve action programs that the 
President directed agencies to undertake 
in light of Adar and, the Justice . 
Department has collected evidence that 
bears on that inquirY. The evidence Is 
stUl being evaluated, and fUrther 
information remains to be collected. As 
set forth below, that eVidence indicates 
that racially discrlmlnatory barriers 
hamper the abUity of mInorlty-owned 

'businesses to compete with other firms 
.on an equal footing in our naUon's 
contracting markets. In short. there Is 
today a compelUng interest to take 
remedial action in federal procurement." 

The purpose of this memorandum Is
to summarize the evidence that has been 

assembled to date on the compelllng 
Interest question. Part I of the ' , 
memorandum provides an overview of . 
the long legislative record that 
underpins the acts of Congress that 
authorize aRlrmatlve action measures In 
procurement-a record that Is entitled 
to substantial deference froni the courts, 
given Congress' express comUtutional 
power to Identify arid redress. on a .' 
nationwide basis, racial discrimination 
and its effects. The remaining sections 
of the memorandum survey information 
from various sources: (1) Congressional 
. hearings and reports that bear OR the 
problems that discrimination poses for 
minority opportunity In our society, but 
that are not strictly related to specific 
legislation authorizing affirmative 
action in government procurement: (2) 
recent studies from around the country 
that document the effects of racial 
. discrimination on the procurement 
opportunities of mInority-owned 
businesses at the state and local level; 
and (3) works by social scie'nUsts, 
economists, and other academic 
researchers on the manner in which the 
various forms of discrimination act 
together to restrict business 

principle that the ~flclarles of raQe.consclous 
remedial measures need not be limited to those 
individuals who themselves demonstrate that they 
have suffered some Identified discrimination. See 
Local 28. Sheet MefaJ .work~·lnt'1 Ass'n v. EEOC. 
418 U.S.421. 482 (1986); Wygant v. Jadson &/. of 
Educ., 416 U.S. 267. 211-18 (1986) (plurality 
,opinion); /d. at 281 (O·Connor,J., concurring). 

'11le leon "federal procurement" ref~ to goods 
and services that the federal government purchases . 
directly for Its own use. This Is to be distinguished 
from programs In which the federal government 
provides funds to state and local governments for 
use In their procurement activities. As part or those 
programs, Congress has authorized recipients of 
federal runds to take remedial action In 
Jl"ocurement. Those programs are not the focus of 
this memorandum. However. much of the evidence 
dIScussed herein that supports the use or remedial 
measures In the federal government's own 
procurement also supports the use of 
congresslonally.authorlzed remedial measures In 
state and local procurement. 
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opportunlties for members of raCial and 'manner, and hence wUl satisfy the. 
ethnic minority groups;5. . .... , '. 

All told. the evidence that the Justice 
Depattnlenth8s collected to date Is 
powerful and persuasive; It shows that 
the discriminatory bariie~ facing 
mlnorlty-owned businesses are not . 
vague and amorphous manifestations of 
historical societal discrimination. 
Iqlther; they are real an~ conCrete. and 
renect ongoing patterns and practlc~'of. 
eXclusion. as well as. ttie tangible. , . 
lingering effects of prior dlscrinilnatory 
conducl6. . 

It is important to emphasize t~at. even 

requirements of narrow taIloring. 
I. Slllvey of the Lem"latlveRecord . 

' . .6;"'. 
In evaluating the,evldentlary . 

predicate for affirmative action in. 
fedefal procurement, it is highly'. . 
signlficant that the measures have been 
authorized by Congress, which has the 
unique and express constitutional 
power to pass laws to ensure the', 

. fulfillment of the. guarantees.of nidal 
th Thlrtee th . dequalitY.. i n e n an 

. Fourteenth Amendments.7 These 
explicit constitutional coininandS vest: 

though the. government. has a'. ',' . ,.,' Congress with the ,~uthor.ty to remedy.. 
compelllng Interest In taking race-.· 
conscious remedlal'measures lriIts _ 
procurement, t~lr use must be limited.' 
Unde.r the requirements of the "n.arro,.w 
tailoring" prong of strict scrutiny. the 
federal government may only employ 
such measur~ to the extent necessary to, 
serve the co.mpelllng Interest In . , 
remedying the Impact of dlsciirilirmtloil 
on minority contracting opportunity. 
The Justice Depar:tment's proposed. 
reforms to affirma' tlve action' In federa' 1 . . to eliminate the effects of discrimination 

. 
· procurement (to'whichthis thatcontlnue to impair opportunity for 
memorandum Is attached) are Intended . n1lnorities, even In the absenCe of 
to target race-consclous ~medlal . ongoing, Intentional acts of . 

·to markets In wh'lch the dlscrimination. lo Furthermore; In ' measures .. 

evidence Indicates thBt discrimination .co.mbatUng discrimination and .Its 

continues to lnipede the partIClpatlon'of.' effects; COngress has the latitude to " 

minority firms in contracting. Thus. the, 
proposal seeks to ensure that affirmative 
action in federal procurement operates. 
In a fiexlble, fair. limited. and careful 

, 

SIt Is Well·establlshed that the factual' ~lcate 
fora particular affirmative action measure Is not' 
conflned to the four comers or the leglsiallve record 
of the measure. See. 6.S:, Concrete WorD v. City 
and Counry qfDenver, 36 F.3d1513, 1520-22 (lOl.h 
CIr:1994). cert. denied, 115 S. Ct. 1315 (1995): 

· ContractOl"S Ass'n v: City ofPhJladelphla.6 F.3d'. 
'990. 1004 (3d Cir. 1993): Ctnl Constr. Co: v: King 
County. 941 F.2d 910. 920 (9th Cir. 1991), cert. 
denied. 502 U.S. 1033 (1992). . '. 

6 CongresS has also' adopted affinnatlve action, 
measures In federal procurement, as well as In' 
programs that fund the procurement activities of 
state and local governments. that arelntendoo to 
assist women· owned bUSinesses. At present. such .'" 
measures are subject to intermediate scrutiny. not: . 
the Adarand strict scrutiny standard. Therefore, 
they have not been the focus of the post-Adarand 
review that the Justice Department Is coordinating. 
However. some oCthe eVidence collected by tlie 
Justice Department bears.on the constlU.itlonal 
justllkatlon for ammiaUve action programs for 
women In.goVernment procurement.·See. e.a,. ,. 
Interagency Committee on Women's Business 
Enterprise. Expanding Business OpportunJtles for 
Women (1996); National Foundallon for Women 
Buslness'Owners and Dunn «< Bradstreet .' 
Infonnatlon Services. Women·Owned Bu~lriesses: A, 
Report on lhe Progress 'arid AchJevement ofWomen· ' 
.Owned Enter,:m5e.s-BreaJdng the Boundaries, 

· (1995): Problems Faclns MInority and Women- . 
Owned Small Businesses In Procuring U.s, 
Government Contracts: Hearlns Before the . 
Subcoinm. on Commerce. Consumer and MOnelary 
Affairs of·the House Comm.: on Govertiment 
Opera/loris, 103<1 'Cong..,2d Sess. (1994).'·· , .' 

d'-~rimi' ti b . 1 te to II ....... na on y pr va ac rs, as we 
as state and local governments. 8 

Congress may also exercise its ,HouseComm. on Small BusIness, I03d CorIB., 1st 
'constitutionally grounded spending and, 

. 	 . that . 
commerce powers to ensure· 
'discrimination in our nation is not 
Imldvertently perPetuated through. " 
government procurement practices.9 In 

lsi I dl I h 1exerc ng ts reme a aut or ty, 
Congress need not'target only dellberate 
acts ofdiscrimination. It may also strive 

develop natlonalremedies for national 
problems. Congress need not make 

. findings of discrimination with the 
same degree of precision as do state or 
local governments. Nor is It obUgated to', .Mlnorlty Set-AsIdes: Hearlll8 Before the Senate , 

: '. ,Comm. on ,Govfll7llilentalAtran, 10Ist CorIB., 2d 
-..,....;,....--- 'Sess. (1990): City ofR1chmond v. lA. Croson: 

'See Croson. 488 U,s. at 488 (plurality opinion): 
. Fullilove v. Klutmlck, 448 U.s. 448. 483 (1980) 
,(plurality opinion): Id. at 500 (Powell, J.. . 
cOIlCUlTIng): see also Adarand. 115 S. Ct. at 2114: 

Metro BmadcBStIIl8.1nC. v. FCC. 497 U.s. 547 .563 


. (1990): Id. at GOS..()6 (O'Connor. J.• dissel'lllng); cf. 

SemJnole Tribe ofFlorlda v. Florida. 116 S.Ct. 
1114, 1125 (1996) (reafflnnlrIB that broad grart of. .' 
remedial power under Section 5 of the Fowteel'llh. 
Amendment enables Congress to override state 
sovereign Immunity). ..... 

'See Croson, 488 u.s. 81490 (plurality. opinion): .' 
Fullilove. 448 U.S. at 471).,.78 (Plurality opinion): Id, 
at 500 (powell. J;, cOIlCUlTIIlfI}: Runyon v. McCrary. 
427 U.S. lGO. 179 (197,6); see also Adarand. 115 S. 
Ct. at 2126 (Stevens. J., dlssentln~: Metro 
Bmadcastlll8, 497 U.S. at 605 (0 Connor, J.. 

. dlssemlng). . .... . 
• See Croson. 488 U.S,al492 (plurality opinion) 

. ("It Is,beyond dispute that any public entlly. state' 
•. 	or federal, has a compelling Interest In asSuring that 

publiC dollars, drawn from the tax contributions of, 
.. all citizens. do not serve to finance the evil of 

private preJudice."); see also Metro Broadcastlll8. 
497 U.S. at 563-f!4: Full/love. 448 U.S at 473-76 
(pluralltyoplnlon).. ,FederallyFunded H,lghway Projects:,lfeanfIIIS 

10 See Adarand. 115 S. Ct. at 2117 (CoJWe5S R18Y 
adoptaffirmaUve action to remedy "both the. 

. 	 practice and the IIngerll'l8 effects of .' 
discrimination". Accord Id. al 2133 (Souter, J" 
dissenting) (Bovemment may act to redress effects 

. of discrimination "that would otherw~ persist and 
skew the operation of public systems even In the 

',absence or.c;urreillintent to practice any 
dlscrl.mlnatlon").' 

make findIngs of discrimination In 
every Indllstry or region that may be , 
affected by aremedlal mea'!iure.1I 

. 
Congress has .repeatedly examined the· 

.problems that niCUil discrimination 
poses for minoflty-owned businesses. A . 
complete discussion of the entire .record ~ 

. of Congress in this area is beyond the 
scope of this memorandum.12 The 
.'. ,•.' . . .' 
" It Cmson, 488 u.s•• 490. 504: Fullilove, 448 u.s. 
at SOZ-03 (Powell; J.,~. . 

12 Congressional heaI1np on the SubjeCt ti'om 

1980 to the presel'llinciude the rollowlng: The 

SmalIBuslnessAdmlnIstrstlon'sS(a}MlnDrity 
&IslnesslJfwelopment f'ro&J'am: Heat1nB Before rite 
Senate Comm. On Small &Islness. 164th Cons·, 1st 
Sess. (1995): Discrimination In Surety Bondlll8: . 	Hearlll8 Before the Subcomm. on MlnDrity 
Enterpr'lse,'FInance and Urban Development ofthe 

Sess. (1993): Department ofDefense: Fedetal . 
Pro61JIll$ to Promote MInarIty BusIness 
Development: Hetir1ng Before the Subcomm. on 
Minority Entetpl'tSe. Finance and Urban 
Dew1lopment ofthe,House Comm. on Small 
BusIness, 103d COI'I8., 1st Sess. (1993): SBA:S , ,
Minority BusIness Development f'ro&J'am: Hearlll8 
'Before the House Comm.on Small BusIness, 103d, 

.CoIl8" 1st Sess. (1993): Problems Faclll8 Minority 

.and Women-Owned Small Buslnes.wis In Procurtna 

.u.s. Covernment Contracts: HBartIl8 Before the
Subcomm. on CoIlllJlefi:e, Consumei' ai'Id Monetary 

'AifaJrsofrlteHouseComm. on Government 
.OperatiOns, 103d CoI'I8., 1st Sess. (1993): Fiscal 
EconomJc and SocIal Crlsas Conftontlll8 Amerlcan 
Cities: Hearlt1(15 BefOre the SenateComm. on
Banking, HouslnB and Urban Alfan, 102d Cons •• 

: 2d Sess. (t992); Small Dlsadvantaged Business 
Issues: Hearlll8 Before the investigations .Subcomm. 

~~':.~:-~~1~~= ~ness 
Pro61JIll$: Hearlll8 Before the House Comm. on 
Small BusIness, 102d CoIl8 .. 1st Sess .. (I99I); To 

. Amend the CMI R1lJhtsAct of J964:PermJt~/1I8 

Impact and Response: Hearlll8 Before rite 
Subcomm. on Urban and Mlnority.Owned 8u$ltX!SS 
Development of the Senate Comm. ofSmaJJ 
BusIness.,101st Cong., 2d Sess. (1990); Minority 
BusIness Set·Aslde Pro8l'ams: Hearlll8 Before rite 
House Coinm. Oil the jOOlclary. 10lst Coni. 1st 

, ' Sess. (1990): MInorltyCol'ISf.rUctlon ContractlnB: 
. Heat1118 BefOl'B the Subcomm. on SBA, the Cent!ral 

Economy and Minority Emetprlse Development of 
the House Comm. on Small BusJness. 10Ist CoI'I8., 
1st Sess. (1989): Surety Bonds and Mlrxrlty 
Contractors: Hearlll8 Before the Subcomm. on 
,Cotrllllel'Ce. Consumer Protection and ' 
Competitiveness ofthe ,House Comm. on Energy 
and COtrllllel'C8, 100th C0rIB.• 2d Sess. (1988); 
Twenty Years alter the Kerner CommJsslon: The 
Need for a New CMI R18hts Asenda: Heat1118 Before 
the Subcomm. on CIvil and Constitutional RIghts of 
the House Comm. on rltejudlclary.lOOth Cong., 2d 
Sess. (1988): Disadvantaged BusltX!SS Set·Asldes In 
Tt:ailsportatkm Construction Projects: Hearlll/P 
Before the Subcomm. on Procurement, innovation. 
and Minority Enletprlse'lJevelopmetll ofrlte House 
Comm, 'on Small Business, lOOth Cong.• 2d Sess. 
(1988); BarrIers to Full Minority PanlclpatlOn In 

Before a Subcomm. ofthe H~ Comm. on • 
Gorernnient Operatl0!fS. IOOth Cong,. 2d Sess. • 
(1988); The Small BusIness Competitiveness 

. DenlollStratlon Pro8l'atn Act of 1988: Hearlll8s on S. 
1559 Before the Senate Comm. on Small Bus/tX!SS. 
1000h Cong.• 2d Sess. (1988); Small Business 
Problel1lS;: Heat1nlJS Before. the House Comm. on 
Small Business, IOOthCong.. 1st Sess. (1987); 

Contlnued 
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the~ that emanates from this record Is 
unequivocal: Congress has adopted race­
conscious re~dlal measures In 
procurement directly In response to Us 
findings that "widespread , 
discrimination, especially In access to ' 
financial cr:edlt, has been an 
impediment to theabUlty of mInority­
owned business to have an equal chance 
at deveioplng in our economy." 13 

Furthermore, Congress has recognized 
. that expanding opportunities ror 
mlnorlty-owned businesses In 
government procurement helps to bring . 
Into mainstream pubUc contracting' 
networks firrm that otherwise would be . 
excluded as a result or discriminatory 
barriers. In I1ght Dr Congress' expansive 
re~dlal charter,lt Is a rundamental 
principle that courts must accord a 
significant degree or dererence to those 
findings and the attendant Judgment of 
the Congress that remedial ~asures in 
government procurement are 
warranted.14 

Minority Busl_ Development Act: 'HeaI1l18 Before 
!he Subcomm. on Procurement. innovation and 
Minority Enterprise Development ofthe House 
Comm. on Small Business. looth Cong.. 1st Sess. 
(1987); A Bill to Reform the Capital Ownership , 
Development Program: Hearltigs on H.R. 1807 
Before ~he Subcomm. on Procurement. innovation ' , 
and Minority Enterprise Development ofthe House 
Comm. on Small BuSiness, tOOth Cong .. 1st Sess. 
(1987); To Present and Examine the Result ofa" 
Survey ofthe Graduates of the Small Bus/_ 
AdmJnlslratlon SectJon 8(a) Mlnorlty BusI_ 
DevelopmeM Program: HearliJg;s Before the Senate 
Comm. on Small Business, looth Cong., 1st Sess. 
(1987); MInority Enterprise and General Small 
Business Problems: Hearlng;s Before the Subcomm. 
on SBA arid SBIC Authority, Minority Enterprise 
and General Small Business Problems ofthe Senate 
Comm. on Small BUSiness, 99th Cong., 2d Sess.. 
(1986): The State ofHispanic Small BusJ_ In 
America: HeaI1f18S Before the Subconim. on SBA 
and SBIC Authority, Minority Enterprise and 
General Small Business Problems ofthe House 
Comm. on Small Business, 99th Cong., 1st Sess. 
(1985): Federal Contractlll8 OpporfUnltles for ; 
Minority and Women'Owned Businesses: An 
EJcamJnalion ofthe 8(d) Subcontracting Program: 
HeaI1f18S Before the Senate Comm. on Small 
Business, 98th Cong., 1st Sess. (1983); MInority 
Business and Its Contr/ootlon to the United States 
Economy: Heartng Before the Senate Comm. on 
Small BUSiness, 97th Cong., 2d Sess. (1982); Small 
Business and the Federal Procurement System: . 
Hearlnss Before the Subcomm. on General . 
Oversight ofthe House Conun, on Small Business, 
97th Cong .. 1st Sess. (1981); Small and Minority 
Business In the Decade ofthe 1980's (part I): 
Hearlll8s Before the House Comm. on Small 
Business. 97th Cong.. 1st Sess. (1981); Small 
Bus/ness and the Federal Procurement System: 
Hearlll8s Before the Subcomm. on General . 
Oversight ofthe House Conun. on Small Business. 
97lhCong., 1st Sess. (1981); To Amend the Small 
Business Act to Extend the Cwrent SBA 8(a) Pilot 
Prosram: Hearlngs on H.R. 5612 Before the Senate' 
Select Comm. on Small Business, 96th Cong., 2d 
Sess. (1980). 

"Affirmative ActlonRevtew: Repot1to the' 
President 55 (1995).' , 

,. See Croson. 488 U.S. at 488-90 (plurality 
opinion); Fullilove, 448 U.S. at 472-73 (plurality 
opinion); /d. at 508_10 (powell. J.. concurring): see 
also Metro Broadcasting, 497 U.S. at 563; Id at 605­

The relevant congressional findings 
encompass a broad range or problerm 
confronting mlnority-:owned businesses. 
They include "deficiencies in working 
capital, inab1l1ty to meet bonding 
requirements. dlsablHtles caused by an 
inadequate 'track record: lack of 
awareness or bidding opportunities. 
unfamIllarlty with bidding procedures. 
pre7selection berore the rormal ' 
advertising process, and the exercise of 
discretion by government procurement 
,officers to dlsravor minorIty 
businesses:" IS 

For example, in a report that led to 
the legislation that created what has 
become known as the "8(a)" program at 
the Small Business Admlnlstratlon.16 

and that established goals ror 
participation in procurement at each, 
rederal agency by firrm owned and 
controlled by socially and economically 
disadvantaged individuals (SDB's)P a 
congressional committee found that the 
dlfficultlesfaclng mlnority"owned 
businesses were "not the result of,' 
random chance:" Rather. the committee 
stated. "past discriminatory systems 
have resulted In present economic 
inequities." 181n connection with the 
same legislation. another committee 
concluded that a pattern of ' 
discrimination "continues to deprive 
racial and ethnic minorities· • • or the 
opportunity to participate fully In the 
free enterprise system." 19 Eventua1ly~ 
when it adopted the 8(a) legislation, 
Congress round that minorities "have 
suffered the effects of discriminatOry 
practices or simUar in"idious 
circumstances over which they have no 
control," and that "it Is in the national 
interest to expeditlousiy ameliorate" the 
effects or this discrinilnaUon through 
Increased.opportunltles for mlnorltles in 
goverpment procurement.20 ' . 

07 (O'Connor, j .. dissenting). This principle was not 
disturbed by the Supreme Cowt's, ruUng In 
Adarand; thus, It continues to have rorce, even 
under strlct scrutiny. See Adarand, liS S. C", at 
2114; Id. at 2126 (Stevens. J., dissenting): Id. at 2133 
(Souter, J., dissenting). ; . 

IS Fullilove, 448 U.S. at 467 (Plurality opinion). 
'"1bat prosram targets federal procurement 

opportunities ror small firms owned and controlled 
by Individuals who are socially and econOmically 
disadvantaged. See 15 U.S.C. § 637 (a). Members or 
certain minority groups are presumed to be socially 
disadvantaged. 13 C.F.R. Pt. 124. 

"15 U.S.C. §644(g). 
,. H.R. Rep. No. 468. 94th Cong., 1st Sess. 2 

(1975). 
•• S. Rep. No. 1070, 95th Cong.• 2d Sess. 14 

(1978). See also H.R. Rep. No. 949. 95th Cong., 2d 
Sess. 8 (1978).' , 

:zo Pub. L. No. 95-507, § 201,92 Stat. 1757. 1760 
(1978). See 124 Cong. Roc. 35,204 (1978) (stiltement 
of Sen. Welcker) (conunentlng on the Introduction 
of the conference report on the 8(a) legislation and 
observing that the report recognizes the existence or 
a "pattern of social and economic discrimination 
that conllnues to deprive racial and ethnic 

When revamping the 8(a) program in 
the late 19805, Congress again found 
that "discrimination and the present 

. effects of past discrimination" 
·contlnued to hinder minority business 
development. Congress concluded that 
the program required bolstering so that 
It wouid better "redress the effects of 
discrimination OR entrepreneurlal 
endeavors." 2\ 

In the same vein are congressional 
. findings that underpin leglslatlori that 
sets agency-specific goals ror . 
participation by disadvantaged' 
businesses-including mInority-owned 
flrrm-in procurement and grant 
prograrm administered by those 

. agencies. For instance. in 
recommending the continued use of 

. such goals as part of programs through 
which the Department orTransportation 
provides funds to state ~nd local 
governments ror use in highway and 

mlnorltles of the opponunlty to participate fully In, 
the free enterpr1sesystem',).ln the same year It 
passed the 8(a) legislation, Congress considered an 
additional bill that sallSht to'target federal 
assistance to mlnorlty-owned Ilnns. In Introducing 
that measure, Senator Dole remarked that "mlnorlty 
businessmen can compete equally when given 
equal opportunity. One or the most Important steps 
this country can take to Insure equal opportunity 
ror Its htspanlC, black and ot'- minority citizens 
is to Involve them In the mainstream ofour free 
enterprise system." 124 Cong. Roc. 7681 (1978). 

2. H.R. Rep. No. 400,tOOth Colll!., 1st Sess. 16, 
18 (1987). See 133 Cons. Roc. 37.814 (1987) 
(statement or Sen. Bumpers) (discussing proposed 
revisions to 8(a) prowam 'and conunentlng that 
mlnorltles "continue to face discrimination In 
access to credit and markets''): Id. at 33,320 
(statement or Rep. Conte) (dlscusslng proposed 
revisions to 8(a) program and conunentlng that 
effects ordlsalmlnallon continued to be relt, and 
that 8(a) amendments wEI"e needed to "mlllte a 

, workable mechanism to 8nally redress past 
discriminatory practICes''). See generally S. Rep. 
No. 394, l00th Colli! .. 2d Sess. (1988): The SmaU 
Business Competitiveness Demonstration Program 
Act of1988: Hearlng;s on S. 1559 Before the Senate 
Comm. on Small Busl_. 1I10th Cong., 2d Sess. 
(1988): Small Business Problems: HearIJJIS Before 
the House Comm. on Small Business. l00th Cong.• 
1st Sess. (1987): Minority Business Development 
Act: HeaI1ng Before the Subcomm. 0" Procurement. 
Innovarlon and Minority EMerprlse Development of 
the House Comm. on Small Business, tOOth Cong •• 
1st sasS. (1987): A Bill to Reform the Capital . 
Ownership Development Program: Hearlll8s on H.R. 
1807 Before the Subcomm. on Procurement, 
Innovation and Minority kntetprlse Development of 
the House Comm. on SmallBusJness, 100th Cong., 
1st Sess. (1987): To Present and EJmminethe Result 
ofa Survey ofthe Graduates ofthe Small Business 
AdmJnlstratlon SecUon 8(a) MInority Business 
Development Program: HearlfIIP Before the Senate 
Small Business Comm., looth Cong .. 1st Sess. 
(1987); MInority Enterprise and GeneralSmall 
Business Problems: Hearlng;s Before the. Subcomm. 
on SBA and SBIC Authority, Minority Enterprtse 
and General Small Business Problems ofthe Senate 
Comm. on Small Business, 99th Cong.• 2d Sess. 
(1986); The State ofHispanic Small Business In 
America: Hearlll8s Before the Subcomm. on SBA 
and SBIC Authority. Minority Enterprlseand ' 
General Small Bus/ness Problems ofthe House 
Comm. on Small Business. 99th Cong .. 1st Sess. 
(1985), 
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transit projects. a congressional ·government'sprocu~ment·activities. ' Congress also has attempted to redress .. 

committee observed that it had Therefore, affirmative action efforts at the problems facing minority businesses 

considered extensive testimony and the Defense Department enable through race-nel1tral assistance to all 

evidence, and determined that this minority-owned businesses to · small businesses.2' Congress has 

action was "neceSsary to remedy th.e demonstrate their capabUltiesto determined, however, that those' , 

discriinination faced by socially and. " contracting officers at thatlmportant · remedies, by.thermelves, are'. . . 

economically dlsadvantage,d persons . : procurlilg agency and to the vast .. . "ineffectual ineradieatlng the effects of 

attempting to compete in the highway number of nonminority flrrm that past discrlmlnation," 2S! and that race­

industry and mass transit construction provide goods and services to the conscious ~utes are a necessary

industry."2l . .' , Pentagon. In turn, minority-owned , supplement to race-neutral ones.30 · 


Congress has also established goals for . businesses can' begin to break into the _ Finally, based on its understanding of. 

SDB.participation in procUre~nt atth.e. contracting networks from which they', c, . what happens at the state and local level' 


.Defense Department, and authorized . typically have been excluded.2s . · : when use of affirn1ilti~e action is 

. that agency to use speclflc forlm of Opportunities for minority-owned severely curtaUed or suspended 
remedial measures to achieve the businesses to participate in Defense . outright, Congress haS concluded that 

goals.2] The Defense DepartfJlent , , Department procurement increased · minority participation in government 

program too is predica~d on findings following the introduction of the . procurement tends to fall dramatically 

that opportunities for minority-owned" affirmative action program there in the in the absence of at least some kind of 

buSinesses had been impaired.24 More .late 19805. However,.the effects·of .. ..-, remedlal measures, the resUlt of which 


discrimination were still felt in federal . 
fundamentally,in establishing the is to perpetuate the discriminatory 
procurement generally. Based onprograin, Congress recognlzed that barriers that have kept minorities out of 

fostering contracting opportunities for information it obtained through a 1993 the mainstreain of publlc contracting}1 
hearing, acongressional committee minority-owned businesses at the. 


Defense Department is crucial. because reported the following year that this 21 Be8InnIng with the Small Business Act of 1953. 

"lack of opportunity resultsprimarUy Congress has authorized nwnerous programs to
thatagency alone typically accouritsJor 

, . from discriminatory or economic "&ld. coumel. assist, and protect • .• • the Interests· mOre than two-thirds of the fede!'81 . , of small;buslness COIlCl!l"M" and "Insure that a fair , conditions," and that "improving access .' 
p'0portlon of the ~I purchases and contracts for. 


n S. Rep. No~ 4. l00th Congo'. 1st Sess. 11 (1987). to government contracts and . · supplies aild services for the government be placed 

The DoT goals were Initially established In the procurement offers a ~lgnlflcant 'wlth small·buslness enterprises." Pub. L. No. 163. 

Surface Transportation Asslsiance Act of 1982. Pub•. opportunity for business development §202. 67 Stat. 232 (1953). Me.- recognlzlng In the 

L. No. 97-424. § 105(0. 96 Slit. 2097 (1982). They 'in many industry sectors ..... 26 In the 1960s the specific problems faclll4l minority owned 
were continued In'the Surface Transportation and · businesses. Congress attempted to address them 
UnlfonR Relocation Assistance Act of 1987 . Federal Acquisition Streamlining Act of through race-neutralmeasures. For example. In 
("STURM"), Pub, L,No. 100-17:§ 106(c)(I). 10(. 1994, Congress saw fit to make ava~able '197". Congress amended the Small Busmess . 
Stat. 132, 145(1987). Congress held funher hearingS to all agencieS the remedial too~ that Investment Act to aeate a surety bond guarantee 

, on the subject after passage of SnJRAA. See. . previously had been granted to the p'ogram io asslst.smaU businesses that ha~ trouble 
Minority Construction Conuactlng: Hearing Before Defense Depart. ment, in order to . obtalnlng traditional bondlll4l.ln 1972. Congress 
the Subcomm. on SBA. the GerieraJ Economyand .. aeated a new class of small business Investment 
Minority Enterprise Development ofthe House "improvIeI access to contracting companles to p'ovlde debt and equity capital to 

Comm. on Small Business. Wist Cong.• 1st Sess.; opportunities for * *. * minority-owned '. small businesses owned by socially and 

(1989): Dtsadvantagoo BUSiness Set·Asldes In' small businesses." 27 . . . '.. economically disadvantaged Individuals. And over 

Transportation Construction Projecis: Hearlti8s '. Through its recu.rring aSSess.merits of the yearS. Congress has continuously reviewed and 
Before the SubcOmm. on 'Procurement. innovation , strengthened programs to assist all small businesSes 
and Minority Enteqirtse Development "fthe House . the impllcations of ~iscrimination .. through the Sma11 Business Act. See e.a. Pub. L. No. 

Comm. on Small Business. l00th Cong.,2d Sess. against minOrity-businesSes, Congress .93-386,88 StaL 742 (1974): Pub. L. No. 94-305. 90 

(1988): Bamers to Full Mlnonty PlJItlclpation In l:J~s conCluded that, standing alone, StaL 663 (1976): Pub. L.No. 95-"89. 91 Stat. 553 


(19m. .Federally Funded Highway Construction Projects: legislation that simply prOscribes racial 
Hearll18 Before a Subcomm. of the HoUse Coriun. on 2P Cl'OI5On. 488 U.S. at 550 (Marshall. J.• , , 
Government Operations. l00th Cong.• 2it SeSs. . . discrimi~atlon is an i!1ad.equateremedy .. dlssentln81. Accord Fullllove,448 U.S. at 467. 
(1988), Congress subsequently'reauthorlzed the l,' ., . (plurality opinion): Id: at 511 (powell. J.• 

goals In the Intermodal Surface TransportatIOn:' :IS See 131 Congo Rec, 17.447 (198;) (sta~ment of concurrln81: see also City ofRichmond v. J.A. 

Efficiency Act of 1991. Pub. L. No. 102-240. Rep. Conyers) (atnnnalive acllon needed to break Croson: Impact and Response: Hearing Before the 

§ l003(b). 105 Stat. 1914. 1919 (1991). See 137 down "buddy-buddy contracting" at the Defense Subcomm. on Urban and Minority. Owned Business 

Cong:Rec. S7571 Uune 12. 1991) (statement of Sen. Department, "which has.the laI1!est procurement Development of the Senate Comm. on Small 

Simpson) (expressing support for contlnuatlori of program In the Federal Gov,errunent"): Id. Business. Wist Cong.• 2d Sess. 48 (1990) (statement, 

disadvantaged business program at Transportation (statement of Rep. Schroeder) (an "old boy's club" , of Ray Marshall): H.R. Rep. No. 468, 94th CoIl4l.• 1st 

Department). . : . ' , . In Def~ Department'contractlng excludes many . Sess.32 (1975) . 

. Congress' ~s ~bllsned c~mparable .Inltlatlv~ . minorities from business opportunities); see also ."" It bears emphasizing that race-neutral'p'0grams :. 


to encourage disadvantaged !>uSlness pMtlclpatlo,n Deparfment ofDefense: Federal ProlJTams to . for small businesses are Important and necessary . 

In grant programs administered by the. . , Promote Minority Business Development: Hearing 
 components of an overall congressional strategy to 
Envlrorunental Protection Agency (EPA). For Before the Subcomm. on Minority Enterprise •. enhance opportunity for small businesses owned by , 
example. recipients of grants awarded by EPA Finance and Urban Development ofthe House . minorities. For example. Congress has authorized 
under the Clean Air Act are required to set Comm. on Small Business. 103d CoIl4l.• 1st Sess. 49 contracting set asides for small businesses 

disadvantaged business goals: See 42 U.S.C. § 7601 (1993) (statement of Rep. Roybal-Allard) ("Old generally-minority and nonmlnorlty alike-as well 

note; see also 4,2 U.S.C. § 4370d (estab!lshlng ~n .- .aUltudes and old habits die hard· .••. Defe~ .' .. as a host of bonding. lending. and technical 


· SDB goal for recipients of EPAfunds used In . . contracting has.' traditionally. been a closed shop. assistance programs that are open to all small 
· support of certain envlronrO!!ntal:rehited projects);' . Only a select few need apply. Since the passage of.,' . businesses. See 15 U.S~C ..§631 et seq.
H.R. Rep. No. 226,102 Cong., 1st Sess. 48 (1991). the mlnorltYcOnlractlng opportUnity law. sOme .' " The Meaning and Slgnlflcance for Minority 

lJ 10 U.s.C. § 2323.' . progress has been made."): H.R. Rep. No. 1086, 98th Businesses of the Supreme Court Decision In the 
]A See H.R. Rep. No. 332, 99th Cong., Ist'Sess. Cong.• 2d Sess. 100-101(1984) (low I.evel of City ofRichmond v; J.A. Cl'OI5On Co.: Hearing Before 

139-40 (1985) (If dl~dvantaged flnns had been able participation by dlsadvarttaged flnns In Defense the LeglslaUiJn and National Security Subcomm. of 
· to "participate In the 'early: .development of lnajor . Departmeru contraCting Indicated a need to expand · the House Comm. on Government Operations, Wist 
Defense systelns, they. would~have had an, ..' : procurement opportunities at that .agency for such . Cong .. 2d Sess. 57,; 62-90(1990): City ofRichmond 
opportwllty to gain the expertise required to bld.on firms)." '" . . v. J.A. CrOfiOf/: Impact and Response: Hearing 

· such contracts"); see also H .R., Rep. No.4 50, 99th' .. H.R. Rep. No. 870. 103d Cong .• 2rid Sess. 5 Before the·Subcomm. on Urban and Minority·
Cong.,lstSess:119'(1985):13ICong:Rec.l1,445- (1994). ."'." Owhed Business Development ofthe Senate Comm. 
11,448 (1985); H.R. Rep. No. \086. '98th Cong., 2d 27 140 Congo Rec. H9242 (Sept. 20, 1994) on Small BusineSs. 101st Cong., 2d Sess. 39-44 
Sess. 100-01 (1984). (statement of Rep. Dellums). (1990) (statement of Andrew Brimmer). 
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The foregoing IsJust a sampling from 
the legislative record of congressionally­

" authorized afflrmatlve action In 
government procurement. The 
remainder of the memorandum surveys 
eVidence from other sources regarding 
the Impact of dlsctlmlnation on the 
ablllty of minorlty-owned businesses to 
compete equally In contracting markets. 
This evidence connrms Congress' 
determination that race-conscious 
remedial action Is needed to correct that 
problem 

n. D~rlmlnatory Barriers to Minority 
Contracting Opportunities 

Developing a bUSiness that can 
successfully compete for government 
contracts depends on many factors. To 
begin with, technlcaJ or professional 
experience, which Is typically attained 
through employment and trade union 
opportunities, Is an Important 
prerequisite to establishing any 
business. Second, obtaining nnanclng Is 
necessary to the fonnation of most 
businesses. The Inablllty to secure the 
twin building blocks of experience and 
nnanclng may prevent a business from 
ever gettlng off the ground. Some 
Individuals overcome these Initial 
obstacles and are able to form 
businesses. However, they subsequently 
may be shut out from important 
contracting and suppller networks, 
which can hinder their ablllty to 
compete effectively for contract 
opportunities. And further barriers may 
be encountered when a business tries to 
secure bonding and purchase supplies 
for projects-critical requirements for 
many major government contracts. 

While almost all new or small 
businesses nnd it difficult to overcome 
these barriers and become successful, 
these problems are substantially greater 
for minorlty-o~ned businesses. 
Empirical studies and reports issued by 
congressional commlttees, executive 
branch commissions, academic 
researchers, and state and local 
governments document the widespread 
and systematic impact of discrimination 
on the ability of minorities to carry out 
each of the steps that are required for ' 
participation In government contracting. 
This evidence or discrimination can be 
grouped Into two categories: 

0) ev idence showing that 
discrimination works to preclude 
minorities from obtaining the 
experience and capital needed to form 
aod develop a business, which 
encompasses discrimination by trade' 
unions and employers and 
discrimination by lenders: 

(ll) evidence showing that 
discriminatory barriers deprive existing 
minority firms of full and fair. 

contracting opportunities, which. 
encomp~ discrimination by private 
sector customers and prime contractorS, 
discrimination by business networks. 
and discrimination by suppliers and 
bonding providers. 

The following provides an overview 
or both categories ofevidence. 

A. Effects ofDJscrlinlnation on the 
Formation and Development ofMinority 
Businesses 

A primary objective ofafflrmatlve 
action In procurement Is to encourage 
and support the formation and , 
development of minorlty-owned firms 
as a remedy to the "racism and other' 
barriers to the free enterprise system' 
that have placed a heavier burden on 
the development and maturlty,of, 

, minority businesses." 32 That these 
efforts are necessary Is evident from the 
recent nndings by the U.S. Commlsslon 
on Minority Business Development, 
appOinted by President Bush. The 
Commission amassed a large amount of , 
evidence demonstrating the marginal 
'position that minority-owned' 

bUSinesses hold In our society: 


• Mlnorltles make up more than 20 
percent of the population: yet, minorlty­

'owned businesses are only 9 percent of 
'all U.S. businesses and receive less than 
4 percent of all busineSs recelpts.3;J 

• Minority nrms have, on average, 
gross receipts that are 'only 34% of that 
of nonmlnority nrms.34 

• The average payroll for minority 

firms with employees Is less than half 

that of non minority firms with 

employees.3s . , 


President Bush's Commission 

undertook an extensive analysis of the 


. barriers that face minority-owned 
business formation and development. It 
concluded that "minorities are not 
underrepresented In business b~cause of 
choice or chance. Discrimination and 
benign neglect Is the rea'Sonwhy our· 
economy has ~een denied access to this 
vital resource." 36 Further e~laence of 

11 SmalJ and MlnOrtty Business In the Decade of 
the 1980's (part J): Hearings Before the House 
Comm. on Small Business. 97th Cong,. 1st Sess. 4 
(1981). See also H.R. Rep. No. 870. 103d Cong •• 2d 
Sess. 5 (1994). . 

", United States Commission on Mlnorlly , 
Business Development. Final Report 2-6 (1992). 
These statistics are based on 1987 census data. the 
most recent full data available regarding the status 
of mlnorlty.owned buSinesses. Preliminary repons 
from 1992 census data rewa I that the status of 
minority firms has not slgnillcantly Improved. For 
Instance. African Americans are 12 percent ofthe ' 
population but., In 1992. owned only 3.6% ofall 
businesses (up from 3.1% In 1987) and received just 
I percent of all U.S, business receipts (which Is the 
same level as In 1987). 


'" [d, at 3, . 

l> Id. at 4. 

)<i Id, al 60, 

the effector discrimination on minority 
business development is revealed in 
recent studies showing that minorities 
are signlflcantly less likely than whites 
to form their own business-even after 
controlllng for income level, wealth. 
education level. work experience. age 
and marital status.37 These nndlngs 
strongly indlcate.that minorities "face 
barriers to business entry that 
nonminoritles do not face."" 

Since the inception of federal 
affirmative action initiatives in 
procurement, pollcy makers have . 
recognized that there' are two prlnclpal 
barriers to the formation and 
development of mlnority-owned 
businesses: limited technical experience 
and limited nnanclal resources. 
President Nixon's Advisory CouncU on 
Minority Business Enterprise Identlfled 
these barriers in 1973 when It reported 
that "a characteristic lack of flnanclal 
and managerial resources has impaired 
any wililngness to undertake enterprise 
and Its inherent risk." 39 Two decades 
later, a congressional commlttee tound 
that minorities continue to have "fewer 

, opportunltles to develop bUSiness skllls 
and attitudes, to obtain necessary 
resources, and to gain experience, 
which Is necessary for the success of 
small businesses in a competitive 
environment. II 40 Discrimination In two 
sectors of the national economy , 
accounts, at least In part, for the ' 
diminished opportunity: d1scrlmlnation 
by trade unions and employers, which 
has prevented minorities from garnering 
crucial technical skUls; and 
discrimination by lenders. which has . 
prevented nitnorltles from garnering 
needed capital. 

I, Discrimination by Trade Unions and 
Employers 

President Nixon's Advisory Council 
on Minority Business Enterprise 
determined that "the lack of 
opportunity to participate In managerial ' 
technical training has severely restricted 
the supply of [minority] entrepreneurs. 

~7 See Division ofMlnorlly and Women's 
Business Development. Opportunity DenIed: A 
Study ofRacial and 5E;Iwal Dlsalmlnatlon Related 

, 	to Govet'nmetlt Contracting In New York State. 
Appendix D. 53-15 (1992) (nndlng that minorities 
In New York WEl'e 20% less likely to enter self· 
employment than Similarly sllUaled whiles); 
Timothy Bales. Self-employment Entry Across 
Industry Groups. journal of Business Venturing. 
Vol. 10. at 143-56 (1995). 

.. Timothy Bates. Self-employment Entry Aaoss 
Industry Groups.Journal of Business Venturing. 
Vol. 10. 149 (1995). 
, ~. Samuel Doctors & Arme Huff. Mlnorlty 

Enterprise and the PresIdent's Counc114-6 (1973) 

(quoted In TuchIarber e( aI,. City ofClndnnatl: 

Croson Study 150 (1992», 


•• H.R. Rep. No, 870. 103<1 Cong.. 2d Sess, 5 

(1994). 
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managers and techrilclans/'~i A'h~tory : in the application of admission . subject of numerous civll rights suits, . 

of discrimination by 1JOlorL'!? and criteria: 46 and Imposing ad~lon .. leading the Supreme Court to decl~ in 

employerS helps to explain this conditions. such as requlrlng that new 1979 that "Judicial flndlngs of exclusion 

unfortunate phenomenon., ' membe.rs have a famlly relationship ·from cnd'ts on racial grounds are so 

Prior to the clvll rights. with an existing member. that locked numerous _ to make such exclusion a, 

accomplishments of the 19605. labor minorities out of membership . '. . proper subject for judlcJ81 notice. to S2 


unions and employers were" vU:tually . opportunltles.47 As. a result, unions . Well intO the 1980s, courts, committees' 

free to practice overt racIal' ':remained virtually iall-whlte for some " of Congress; and adnltnlstratlve agencies 

dIscrlminahon. Minorltles.were . time after the enactment ofTitle VB: continued to Identify the "Inablllty of 

segregated Into menW, low wage • In 1965. the President's many minority workers to obtain jobs" 

positions, leaving no. minority managers : Commission on Equal Opportunity through unions because of "slavish 

or white collar workers In JOOSt sectors found that out of 3,969 persons selected adherence to traditlorial preference 

ofour economy. Trade uniOnS, which ' . for skllled trade union apprenticeships practices land] also from overt 

controlled training and job placement In 'in 30 southern:cltles, only 26 vvere discrimination." S3 

many skllledtrades. cOnUnonly barred "black.48 .' .' . ", The'diScriminatory conduCt that was 

minorities from membership. As a. '. In 1967, blacks made up less than the subject of the Supreme Court's 

result, "whole Industries and categories 1 percent of the natlon's mechanical decision in Local 28, Sheet Metal . 

of employment were, In effect, all-whlte,u~lon members' (I.e; sheet metal . . Worlcers v. EEOC,S41s illustrative of the 

all-male." 42 These practices left . workers, bollerinakers, plumbers, pattern of racial exclusion by trade 

minorities unable to gain the experience el~tr1clans, Ironworkers and elevator unions and its consequences for 

needed to operate all but tile smallest ". constructors).49 , minorities.The un~on local operated an 

buslnesses~primarUy consisting ofsmall , • In 19~9, only 1.6 percent of. apprenticeship training program' 

"mom and'imp" stores with no: .: . Phlladelphla co~ctlon unlol'!·. , designed to teach sheet metal skllis. 

employees, minimal revenue, locate~ In members were minorities. so . . Apprentices enrolled In the program . 

segregated nelghborhoo,ds, and serving '. Even when minorities were admitted 
 · received class-room training, as well as 
an exclusively minority cllentele.o . 	 ,to unions. discriminatory hlrlng on-the-Job work experience. As the . 

Discrimination by unions has been ...practlces and seniority systems often, Supreme Court,descrlbed It, successful 
recognized as a major factor In , '.Were used 'to forecl~ Job opportunities completion of the program Was the
Preventing m1nori~es from obtaining 	 to themSI These actions were. tl"!e . prindpal means of attaining union 
employmentopportunltle.S 'In .the skUled: 	---..:__...;...._ membership, But by excluding 
trades. Title VII of the Clvll,Rlghts Act 	 (1911). See also Hameed v.lnremaltonal ~n of mlnoi"ltles from the apprenticeship f 1964 (p hlbltl I t BrIdge, StructutaI" OmamencaJ Iron Workers. 637 o ro ng emp oymen . ,F.ld 506 (8!h Cir. 1980) (selecUon'a1terla, · program through "pervasive and 

discrimination) was passed, In part, In lncludlng aptitude test, and the requtrement of a egregious ,discrimlnatlon," ss the local . 

response to Congress's desire to halt high ,school diploma as acondition ofeligibility 
 effectively excluded mln~rltles from the
"the persiStent problems of'raclal" and. . were dlscrlmlnatory). . 

religiOUS dlscrlmlnatlon or ~gregatlon ' ... United States v. Iron Workers LocaI 86,443 
 , held liable for racial dlsatmlnatlOn In emplOyee.• • • . b"y lab.or unions and 'professional, ,F.2d544~548 (9I.h Cit.) (differential applicatIOn and 

·admissions requirements between whites and . refemJ procedures and practices): Waldinger" 

busineSs, and trade associations." 44 blacks; spurious reasons given rOr rejectIOnS or BaUey, The Continuing SISniffcance ofRace: Racial 


Conlllct and Racial DlscrJm.lnafJon In ConstrUction. Even after Title VII went on the books,' . blacks), cerL denied, 404 U.s: 984 (1971); Sims v. 
Politics and SocietY, Vol. 19, No.3, at 299 (1991)however,unlons precluded mlnorltles 	 Sheet Metal Workers Int'l Ass'n. 489 F.ld 1023 (6th ("Despite niles and formal procedures, Informalfrom members. hlp through a host of 	 Cit. 1973) (unIOn waived requirements for whiteapplicants). ' , relationships stili dominate the unlon sector's' 

. discrlmlnatory policies, Including the ....., United States v. United Bhd. ofCarpenI.«S and employment processes."): Edmund Ne\lllton. Stsel. 
· The Union Fiefdom. Black Enterprtse. Vol. 14. at 46·use of '~tests and admissions criteria:" 	 10inetS ofAmenca, 457 F.ld 210, 215 (7th Cit.) cert. 
, (1984) (dlscrtmlnatlon In operation or hiring halls'which (have] no relation "to on-the~Job' denied, 409 U.s. 85'1' (1972) (family relation' . 

"operated as Impenetrable barrlEn" to minority jobkllis d hi h (h ] d.... at requirement excluded minorities li"om Carpenters,s an w c ave a, luerentl trade):,Unlted States v.lnternatlonal Ass'nof' seekEn). See genESll11y Barbara Lindeman SchIel'" 

Impact" on mlnorlUes; 4sdlscrlmlnatlng . BrIdge. Structural and 0maHientaJ Iron Workers. Paul Gros.sman. Employment DlscrJm.lnatlon Law 


438 F.2d 679,683 (7th Cit.) (requiring ramlly 619-28 (1983). , 

•• Samuel Doctors" Anne Huff, Minority relationshiPs between new and exl5tlll8 members .• Ja United SteelwOrkers ofAm. v. Weber. 443 U.s. 


Enterprise and the President's Council 4-6 (1973) ··"effectlvely precluded non-white membership") 193.198 n. I (1979). 

(quoted In Tuchfarber et aI.• City ofClnd~tli c~. denied, 401 U.S. 830 (197l'f; Asbestos Workers, 53 •Tay/or v. United States pept. ofLabor, 552 F, 
Croson Study.15O (1992)). ;, " Local 53 v. Vosler. 407 F.2d 1047 (SIh Cir. 1969). Supp. 728, 734 (E.n. Pa. 1982). SeeM/norlty

(rule nistclcllng me~hlp to sons or dose .... BusIness P8It1clpatJon In Department of ',' .•a Amrinative Aetloll,Revle.v: Report to the 
Presldent7 (1995). ,. :-'. ,	relatives of.current riIembers perpetuated the effect Transportation Projects: Hearing Before a· . 


of past exclusion of minorities). , .Subcomm. ofthe HC1US8 Comm: 'on Gowrnrnent .
o See.:e.g., Joseph Pierce. Negro Business ~~ 
Business Education (1947): Arntrew Brimmer, The .. Jaynes Associates, Minority and Women's Operations. 99!h Cong., iSt Sess. 201 (1985) 

Economic Potential ofBlack Capitalism. Public · Pattlelpatlon In the New Haven Construction (testimony ofJames Haughton) (minority 

Policy Vol. 19, No.2, at 289-308 (1971): Kent· Industty: A Repon.to the City ofNew Haven 24 . contradors continue to "suffern heavily because 

Gllbrea!h, Red Capitalism: AI! Analysis ofthe. ' ,(1989) (cltl!lg flndlnS'l of President's. Commission they have been victims to thatdlscrlmlnallon as 

Nava)oEconomy(1973).~' . : .. ', on.EquaIOpponunlty). ' '. :'" , practiced by the unions"): Division of Minority and 


... S. Rep. No. 872, 88th Coni!.. 1st Sess. I (1964): · ..•• ,Steve Askin" Edmund Newton', BlOod, Sweat Women's Business Developmerrt, OpPonunity , . 

See. e.g., Brlmmel" " Marshall, Public Polley and and Stool. Black Entel"prlse, Vol. 14. at42 (1984). · Denledl: A Study ofRactal and Sexual 

so Oepanment of Labor Memorandum li"om Dl.scnnlJnatlon Related to Cowrnment Contracting . 
Promotion ofMinority Economic Development: City 

ofAUanta and Fulton County. Georgia. Pt. VII. 11- Arthur Fletcher to All Agency Heads (1969) (cited In New York State41 (1992) ("At least seven reports 

17 (1990) (In 1963, minorities weI"e prohibited from In Affirmative Action Review; Repott to the were Issued by federal. state and city commissions 

Jolnll1g Atlanta unions representing plumbers. . President II (1995)) (Introducing the "Philadelphia and agenc,es, between 1963 and 1982 documenting 
electricians. steel workers and bricklayers): TEM .. Plan" requiting the lise ofaffirmallve acllon goals' . the pattern of racial exclusion from New York's 

, Associates. MinorltylWomen BUsiness Study: ' and.tlmetables In c.onsuucllon. Sea:etary Fletcher , :skilled trade unions by constitution and by·law 
Revlsed"Flmu Report. Phase I. Volume I .}oJ3 ("In. . :noted tI~t "equal employment ,opportunity In !hese proVIS!O·ns. ,member sponsorships rules, subJecllve 
1963,notoneoftheI',OOOpersonsln, .. " .. trades In !he Philadelphia area Is stili far fi'om a interview tests and other techniques. as well as the 

apprenllCt!!'hlp training In Dade County was Black. reality.' • • We find. therefore. that special complicity of construction c~nlrBCtors and !he . 

and the Miami Sheet Metal Workers local, like most measures are required to provide equal opportUnIty acqUiescence ofgovernment agencies In those 

011_ irade \1111005, was all wlilte.").· In UleSC seven trades:'). 'practices."'). 


.$ United States v. Iron Worker'S LOcal 86. 443 · 51 See Pennsylvania v. Operating Eng'rs, Local , So< '478 U.S. 421 (1986) 

F.2d 544. 548 (9th elL) cert. <ienled. 404 U.S. 984 542. 469 F. SlIp'p. 329. 339 (E.D. Pa. 1978) (unions, , ,. ld. at ,476. ' 
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wilon for decades. Such exclusion There Is no doubt that trade unions 
continued notwithstanding the passage have put much of the dlscrlmlnlltory 
,of Title VII and a series of past behind them, and they now provide 
administrative and Judlclal findings in, an impOrtant source ofopportunity for 
the 60s and 70s that the local had minorities. Some barriers to full 
engaged in blatant discrimination in , , opportunitY'remain, however.63 

shutting minorlties out of the program. 
Indeed, even into the 80s, the local 
persisted in violating court orders to 
open up the program to minorities.56 

More recently, a Yale University 
economist prepared a report 
documenting the history of 
discrimination by New Haven unions 
that "confirms the nationwide pattern of 
discrimination." " Prior to the passage 
of the CivU Righ~ Act of 1964, New 
Haven's unions prohibited minority 
membership, and minority workers 
were almost completely segregated into 
jobs that whites would not take because 
they required working under conditions 
,of extreme heat or discomfort.S8 After 
passage of the CivU Rights Act, 
minorities were prevented from entering 
unions by a rule requiring that at least 
three current members sponsor the 
appllcatlon of any new memberJS9 
Although the pollcy was race-neutral on 
Its face. "it was almost impossible to 
find three members who woUld 
nominate a minority [and) stand up for 
him In a closed meeting when other 
members would undoubtedly attack the 
candidate and his sponsors." 60 This and 
other dlscrimhlatory pollcies prevented 
all but five African Americans from 
joining the 1,216 white members of the 
highest paid skilled trade unions in 
1961, and throughout the mid-70s, 
unions and apprenticeship programs 
remained virtually all-whlte.61 The 
report concluded that the history of 
"blocked access to the skilled trades Is 
the most important explanatlon of the 
low numbers of minority and women 
construction contractors today." 62 

"" Id. at 433-34. 
$7 Jaynes Associates. Mlnortty and Women's' 


Pattlelpatlon In /lie New Haven ConstrueUon ' 

Industry: A Report to the City ofNew Haven 25­
26 (1989). 

53 ld. at 26-27. 
,. ld. at 28. 
.. ld. at 28. 
., Id. at 33; New Haven Board of Aldermen. 

Minority and Women BUSiness Participation In the 
New Haven Construction Industry: Committee 
Repon 7 (1990). 

n Jaynes Associates, Minority and Women:S 
Participation In /lIe New Hallen Construction 
Industry: A Report to the City ofNew Haven 34 
(1989). Comparable conclusions about the Impact of 
trade union discrimination haVe been reached In 
studies from otherJurisdictions around the counliy. 
See, e,g,. D.l. Miller & Associates, et al.. The 
Dispartty Study for Memphls Shelby County 
Intergovernmental Consortium 11-46 (Oct. 1994) 
("In Memphis, trade unions have historically 
discriminated against African Americans. "): Report 
ofllle Blue Ribbon Panel to the Honorable Richard 
M. Daley. Mayor oftile City ofClllcago 43 (March, 

A parallel history of discriminatory 
treatment by employers has prevented 
minorities from rising into the private 
sector management positions that are 
most l1kely to lead to self-employment. 
In 1972. Congress found that only 3.5 
percent of minorities held managerial 
positions compared to 11.4 percent of 
white employees.64 Congress attributed 
this underrepresentation to continued 
discriminatory conduct by "employers, 
labor organizations, employment , 
agencies and joint labor-management 
committees." 6' Evidence derived from 
caselaw and academlc studies shows a 
variety of discriminatory employment 
practices, including promoting white 
employees over more qualified minority 
employees: 66 relying on word-of-mouth 
recruiting practices that exclude 
minoriUesfrom vacancy 
announcements; 67 and creatlng , 

1990) f'The Task Force speclf1caJ Iy notes the 
exclUSion of minorIties and women from the 
building trades."): National Economic Resean:h 
Associates. et a/•• At1Illablllty and Utilization of 
MInority and Women-Owned Business Enterprtses 
at the Massachusetts Water RIlIIOlU'C:e5 AUChortty 12 
(Nov. 1990) f'A number of MIWBEowners ' 
complain that problems caused by unions are 
exacerbated by state bidding requirements that 
make It dllTlcult or Impossible for non-union flnm 
to bid."): Coopers & lybrand, et a/.. State of 
Maryland MInority Business Utilization Study 9 
(Feb. 1990) (discussing discriminatory union 
practices). 

a See BPA Economics. et aI•• MBElWBE Dtspartty 
Study ofthe City ofSan jose1-34 (1990) ("When 
trying to join unions. minorities may face testin8 
and experience requirements that are waived In the 
case of relatives of current union members."); 
Waldinger .. Bailey, The ContllllJln8 SlgnIfleance of 
Race:'Radal Conl1lct and Racial Dlscrlmlnatlon In 
Construction, PolitiCS and SoCiety. Vol. 19. No.3, 
at 296-97 (1991) ("In 1987. blacks aVEnged less 
than 80 percent of parity for all skilled trades with 
even lower levels of representa'flon'ln the most 

promotion systems that lock J,Illnoritles 
into inferior posltionsfl8 

A study published earlier this year 
, surveyed a broad range ofcurrent labor 

market 'evidence and concluded that ~ 
employment discrimination IS "not a 
thing of the past." 69 Rather, race st111 
matters when It comes to determining 
access to the best.employment 

. opportunltles.7o Progress has been 
made, of course. Yet, "more than three 
decades after the passage of the ClvU ' 
Rights Act. segregation by race and sex 
continues to be the rule rather than the 
exception in the American workplace, 
and discrlmlnation stUl reduces the pay 
and prospects of workers who are not ' 
white or male." 71 The exclUSionary 
conduct frequently Is not dellberate, and 
the people on top-who are mostly 
white and male-often believe that they 
are behaving fairly. But old habits die 
hard: rellance on outmoded stereotypes 
and group reputations, and the 
persistence of "invisible biases" work.to 
perpetuate a system that creates 
disadvantages in employment for 
minorltles today. 72 

, The results of recent "testing" 

studies-in which equally matched 


' work force): 7JJomas v. Washington County Sch. 
Bel., 915 F.2d 922 (4th Cir. 1990). See also Untv. of 
Mass.• Baniers to the Employment and Wod-Place 

, Advancement oflatinos: A Report to the Glass 
Cellln8 Commission 52 (Aug. 1994) (word-of-mouth 
recruiting methods that rely on SOCial networks are 
a slsnlflcant "excluslorwy barrier" to employment 
opportunities for minorities): Roosevelt Thomas.' et 
al., The Impact ofRecruitment, Selection. 
Promotion and Compensation Policies and 
Practices on the Glass CetJln(J.submltted to U.s. 
Department of Labor Class Ceiling Commission. 14 
(April 1994) (noting that "reaultment practices 
primarily conslstllngJ ofword-of-mouth and 
employee referral networking· • • promote the , 
fllllng of vacancies almost exclusively from within. 
If the envlrorunent Is already homogenous. which 
many are•• maintains thls same 'hoJne.wown' 
envlronment'1; Gertrude Ezorsky, Radsm and 
Justice: The Case for AfflrmatlveActtDn 14-18 
(1991); u.s. Commission on Civil Rights. 
Affirmative Adlon In the 1980s: Dtsmantllng the 

highly paId crafts like electricians and plumbers.'1:' " Process ofDiscrimination8 (1981): Barbara 
The Meanlf18 and SlgnlReance for Minortty' Lindeman Schiel" Paul Crossman. Employment 
Businesses ofthe Supreme Court Decision In the " Discrimination Law 571 (1983). 
City ofRichmond v, J.A. Croson Co.: Hearlf18 Before 
thel.eglslatlon and National Securtty Subcomm. of 
the Comm. on Government Opwatlons, 101s1 Cong., 
2d Sess. n 1-15 (1990). 

.. H.R. Rep. No. 238. 92d Cong.; 2d Sess. 3 (1972), ' 

.. Id. at 7. 
"See. e,g.• Winbush v. Iowa. 69 FEPCases 1348 " 

(8th Clr. (995) (evidence was "overwhelming" that 
employer had engaged In disparate treatment with 
respect to promotion of black employees); (United' 
Slates v. N.L. industries. Inc .. 479 F.Zd 354 (Bth Ctr. 
1973) (99 pes-ccnt white managemenl structure. 
caused, In part by protnoUng lesser qualified white 
employees ove~ more qua lifted minorities). ' . 

.7See• e,g..'EEOCv. Detroit Edison Co.:515 F.2d 

301,313 (6th CIr." 1975). vacated and reinanded on 

other grounds, 431 U.S. 951 (1977) (flndlng 

discrimination In '"the Practice ofrelylng o,n 


, referrals by a predominantly white work force"): 
LonS v. Sapp. 502 F.2d 34,41 (5th CIr, (974) (word. 
of,mouth recruitment selVes to pes-peluate all·whlte 

A See. e.,., Paxton v. Union National Bank. 688 
Fold 552. 565-566 (8th Cir. 1982). cert. denied, 46Q 
U.S. 1083 (1983): Sears v. Bennett, 645 F.2d' 1365 
(lOth Cir. 1981)(system requtrlng ~t porterS, all 
of whom were black. forfeit seniority when 
changl"8jobs designed to prevent promotion of 
black employees). celt. denied. 456 U.S. 964 (1982); 
Terrellv. U.S. Pipe and Foundry Co., 644 F.2d 1112 
(5th Clr. 1981) (seniority syste'm created for clearly' 
discriminatory purposes). vacated on other grounds. 
456 u.s. 955 (1982). See also Ella Bell .. Stella 
Nkomo, BaiTIen; to Workplace Advancemen~ 
Experienced by Afrtcan Amertcans 3 (1994) 
("African Americans' • • are functionally 
segregated, Into jobs less Ilkel>:.to be on the path to 
the top levels of management. ). 

.. Barbara Bergmann,ln Defense ofAffirmative 
Acllon 3Z-33 (l996). 

7<J Id. at 33. 
7t Id, at 62. 
7lld. at 63-82. 
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minorities and nonmInoriUes seek the In Ught of the evidence that it ' 
same Job-are but one sOurce of considered, the Commlssion concluded 
evidence supporting this conclusion. ' that, "In the private sector, equ~ly' 
These studies show, for instance, that ' qualified and shnUarly situated citizens 

, white. males receive 50 percent more job are being denied equal access to 

offers than minorities with the same advancementon the basis of gender, , 


. characteristics applying for the saine :race, o~ ethniclty." 81 , 
Jobs.n As Justice Gir:1Sbul,'g desCribed, In sum, there are two Central means ' 
them, the testing studies make it to gaining the experience needed to 
abundantly clear that "mob appllcants 'operate a business.: One is to be taught 
with identical resumes, qu~lficatlons, ' by a parent, passing on a famlly-owned 
and interview styles sun experience business. But the long history of , 
{Ilfferimt'receptlons,'dependlng on their dlscrlminatlonand exclus,ion by unions 
race." 14 " and employers means there are very few 

Even when mInorlUes are hired today, mInofltypar'ents with any such business 
a "glass celling" tends to keep them in to pass on.82 The second avenue is to 
lower-level positions. This problem was ' learn the skUls needed through private 
recognized by Senator Dole who, in ' employment.,But the effects of 
1991, introduced thE! Glass CeUlng Act employment and trade union' " ' 

on the basis or evidence "confirming " dlscrlmI,.ation have :pased aco-:wtant

* * *, the existence of invisible, . barrier to' that entryway into the 

arURclal barriers ~lockingwonten and' ~usiness world.83
r 

minorities from advailciflg up the 

'corporate'ladder to management and 2.' Discrimination by Lenders 

execuUvelevel posiUOns. ...15 That Act 


, Without Onanclng. a business cannot , created the Federal Glass Celling 
start or develop. There are two main Commission, which subsequently 
methOds for a, new business to ralse completed an extensive study of the ' 
capital. One is to sollcit investments opportunities avaUable .to fnlnorities 

" from the publlc bY,selUng stock in theand women in private sector 
company (public credit): the other Is to employment. and concluded that ,Hat the 
solicit investments from banks or otherhighest levels of busineSs, there is, 
lenders, (privat~ credit). Congress has Indeed a i?arrler only rarely p~rui!trated 
heard evidence that "since small by women or persons Qf color."16 ,,' 
businesses have very limited ,or noEvidence released by the Commission 
access to public credit markets. It is ' ,paints the following' p.cture: " , 
critlcallyimp()rtant that these entlt,les. , .~7 percent of the senior level 
especially minority-owned small managers In the naUon's largest, ' 
businesses, have adequate access to,companies are white'.n 
bank credit on reasonable terms and• Black and Hispanic men are half as 

, likely as white men to be, managerS or, 

SlId. at 10-11.
professionals.18 
n See, e.g., The Meaning am SlgnJllcance f« .• In the private sector, most minority 

Minority Business ofthe Supreme Court Decision In managers and professlof!!lls are tracked the City ofRichmondv. j:A. Croson: Hearing Before 
into areas of the company-personnel, the LegIslative and NatJonal SecurIty Subcomm. of 
communications. affirmative action •. the House Conim; on Government Operations. 

l00th Cong., 2d Sess. 111 (1990) (Slatement ofpubJlc relations-that are notlikely to , 
ManuelROdrlguez) ("(lIew (minorities) today havelead to advancement to t~e highest families from whom th<;ly can Inherit" a busIness);

levels ofexperience.19 !" ':,! H.R. Rep. No. 810. 103d Coilg.; ld Sess. 15 n. 36 . 
• Because private,sector 	 ' , , (1994) ("IT\heool'L'ilrUction Industry Is· • • 

, family domInated. Many firms are In their second ', opportunities are ~ limited. n19st 
~ third generation operating structures:"); New' .minority professionals and managers Haven Briard of Aldermen. Minority 'and Women . 

work In the pubUc sector.80 Business Participation In the New Haven ' 
Construction Industry 10 (1990) f'11te exclusion of 

'Il Cross et al.• EmploYer Hiring l'rai:tlce.s: ' minorities from coOSlruCtlon trades employment 
Dlfferenllal Treatment ofHISpaniC and Anglo job "before the 19105 resUlted In an absence ofa parent 
Seekers (1990): Turner et al,. OpportunJtles DenJed, or family member owning a constructIon 
Opportunities DlinJnJshed: Discrlmlnallon In Hiring busIness,")., . , 
(1991). " ,13 National Econo~lc R~ch AssocIateS. fl( B1.• 

74 ,4.darand. 115 S. Ct. at 2135 (G Insburg. J" The ~Illizatlon ofMinority and Women-Ownec:( 
dissenting). , ,Businesses Enterprises by Alameda County 116-11 

7$ Federal Glass Ceiling CommiSSion. Gopd for' (June 1992) ("A number ofwllnesses Identified 
Business: Maklllg full Use oflhe Nallon's Human, ' ',hl~orlc unIon dlscrlmiflaUon as a major limitation 
Capital III (1995) (cillng 1991' stalement by Senator, to the formation and success of mlnorlly firms."); 
Dole regarding 1991 Department of.La~r Report on . Jaynes Assoclates,-Mlnorlty and Women:S 
IIle Glass Ceiling InlUatlve), ,,', PartlcljJatlon'ln the New Haven Construction 

761d; at III, 'Industry: A Report to the City ofNew Haven 34 . , 
, (1989) (discrimination has prevented minorities , , 

T1ld, at 9. from ~'galn[II1BJ experience and skills" necessary to 
'" Id, at Iv-vI.' operate a bUSiness and therefore bas "kept the pool 
""1<1, at 15-16, of potential minority"" • contractors artlflclally 
80 lei, at 13. 	 small"), 

conditions." 84 The rub is that small 
businesses owned by 'mInoriUes fln~ it 
milch more difflcult than small firn'I; 
owned by nonmInorltIes to secure " . 
capital. Indeed. this is often cited as the 
'single largest factor suppressmg the 
formation and development of r,nlnorlty­
owned businesses.as The sad fact is that; 
through countless_ hearings. Congress 
has learned that lending' dlscrimInation 
plays a ~Ior role in this regard." .' 
. Over and over again, studIes show 
that minority applicants for business 
loans are more Ukely to be rejected and. 

.. Availability ofCred1t to Minority am women. 
Owned Small BusJnesses: Hearing Before the 
Subcomm. on FlnsndallnstltutJons Supnlslon. 
Regulation am Deposit 1nswanceofthe House 
Conun. on Ba.nkJnB, 10ld Corte., 2d Sess. 6 (1994) 
(statement of Andrew Hove). Om reason that , 
minorities starting small businesses are especially 

, rellant!,n bank Iendll'l8 Is because theytradltlonaUy, 
lack personal wealth or access to other sources of ' 
P'tvate credIt. such as loam ffom family or Mends. 
See generally Oliver i Shapiro. ipack WealthlWhtte 
Wealth (1993)•.. 
~See The Wall Street}oumal ReportS: Blad 

Entreprellel.Ullhlp R.I (1992) (Roper Organlzatlon 
poll of 41Z minority business owners listed access 

. 'to capital as the P'lmary barrier to their, business 
development): United States Commtsslon on . 
Minority Business Development. Final Report 12 
(1992) ("One of the most formidable srumbUng 
blocks to the formation and developmert of 

, minority businesses Is the lack ofaccess to 

capital."). 


N ~ AvailabilityofCredit to MInority and ' 
Women Owned Small Businesses: Hearing Before 
'the Subcomm, on FlnanclBllnstltutlons ' .,' 
, SUpemslon. ReSuJ.atton am Deposit lnsunJi,ce of 
the House Comm.. on 8ankJng. 103d Cong., 2d Sess. , 

, 21 (1994) (statement of Waym Smith) (while 

perhaps more subtle than discrimination In 

rOOrtgage lending. dlsaLmlnatlon In business 

lending exists): H.R. Rep. No. 810, 103d Cong.. 2d 

Sess.1 (1994) ("There Is a Widespread reluctance 

on the part of the commerciaI banltlng· • • and 

capital markets to take the same rlsks with a 
(minority] entrep'eneur that they woukl readily do 
with a white one/,): DlsadvantlJ8ed BusIness Set. 
AsIdes in Transportation Construction Projects: 
Hearlrw Before the Subcomm. on Procureinent. 

'InnOvation. and MInority Enterprise Development of 
the House Comm~ On Small Business. l00th Cong .. 
2d Sess. 26 (1988) (statemert ofJoann Payne) 

, f'lb)ecause of the etlmlc and sex discrimination 

practiced by lending InstItutions. It was very , 


, 	difficult for minorIties and women to secure bank 
loans."); The DlsadyantlJ8ed BusJnei:s EilterprlsB . 
Program ofthe Federal-AId HJahway Act: Hearltig 
Before the Subcomm. on Transportation ofthe 
Senate Comm. on En'Vlronment and Public Worb. 

, 99th Cong:lst Sess. 363 (1985) (SlalementofJarnes 
Laducer) (North Dakota banks "refuse to lend 
monies to minority busInesses from nearby Indian 
rommunltles"); see also Fiscal BconomJc and Sodal 
Crises Confrontlrw American Cities: Hearlnss Before 
the Senate Comm. on BankIng. Housing; and Uman: 
AffaJrs. 102d Cong .• 2d Sess. (1992); Federal 
Minority Business PrOgrams: Hearing Before the 
House Comm. on Small Business. 102d Cong .. 1st 
Sess. (1991); CltyofRichmondv.jA Croson: 

, Impact and Response: Hearing Before the 
Subcornm, on Urban and MlnorIty-OWned.Buslness 
Development, ofthe Senate Comm. on Small 

: Business, IOlst Cong .. 2d Sess. (1990); Mlnorlty 
Construction Contracllrw: Hearing Before the . 

,Subcornm. on SBA. the General Bconomyimd, 
Minority Enterprise Development ofthe House 

, Comm, on Small Business. 101 Cong,. 1st Sess, 
(1989), 

http:CltyofRichmondv.jA
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when accepted. receive smaller loan 
amounts than nonffilnority applicants 
with Identical collateral and borrowing 
credentials: 

• The typical white-owned business 
receives three times as many loan 
dollars as the typical black-owned 
business with the same amount of 
equity caplta1.87 In construction. whlt~­
owned firms r~ive flfty times as many 
loan dollars as black-owned firms with 
Identical equlty.88 

• Minorities are approximately 20 

percent less llkely to receive venture 

capital financing than white firm 

owners with the same borrowing 

credentlals.19 


• All other factors being equal. a 
black business owner is approximately 
15 percent less likely to receive a 
business loan than a whlteowner.90 

• The average loan to a black-owned 
construction firm Is $49.000 less than 

, the average loan to an equally matched 
nonminorlty construction firm91 

A comparable pattern ofdisparity 

appears in the most recent study on 

lending to minority firms, which was 

released earlier this year. That study 

surveyed 407 business owners in the 

Denver area. It found that African 

Americans were 3 times more likely to 

be rejected for business loans than 

whltes.1I2 The denial rate for Hispanic 

owners was 1.5 times as high as white 

owners.93 Disparities in the denial rate 

remained Significant even after 

controllIng for other factors that may . 

affect the lending rate, su¢h as the size 


117 TImOthy Bates. Commercial Bank Flnandrw of 
Wh1te and Black Owned SmalfBusiness Start-ups. 
Quarterly Review of Econoinlcs and Business. Vol. 
31. No. I. at 19 (1991) f'The nndlngs indicate that 
black businesses are recelvlll8 smaller bank loans 
than whites-not because they are riskier. but. 
rather. because they are black-owned businesses,"). 

.. Grown" Bates. Commercial Bank Lendtng 
Practices and the Development ofBlack-Owned 
Construction Companies, Journal of Urban AffaIrS. 
Vol. 14. No.1. at 34 (1992). 

.. Bradford & Bates. Faclors Affecting Ne'w Fiims 
Success and !heir Use il! Venture Capital . 
Financl1¥J. Journal ofSmall BUSiness Finance. Vol. 
2. No.1. at 23 (1992) (,'The venture capital market 
• • • different Ia lIy restricts minority enuepreneurs 
from obtaining venture capltal."). . 

.. Faith Ando. Capital Issues and the Mlnority­

Owned Bwiooss. The Review of Black Political 

Economy. Vol. 16, No, 4. at 91 (19118). 


9. Grown" Bates. Commercial Bank Lending 

Practices and the Developmem ofBlack.Owned 

Construction Companies, Journal 'of Urban Affa Irs, 

Vol. 14, No. I. at 34 (1992). . 


""The Colorado Center for Community' 

Development. University of Colorado at Denver, 

Survey ofSmaJl Business Lendi1¥J In Denverv. 
(1996). See Michael Sell., RacecL/nked Cap Is Wide 
In Business-Loan Rejections. Wall St. J.• May 6. 
1996. at B2. 

.) The Colorado Center for Community 
Development, University of Colorado at Denver, 
SurveyofSlllal1 Bwilless Lendl1¥J In Denver v, 
(1996). 

and net worth of the business.!M The suppliers. and bonding companies 

study concluded. that "despite the fact· . raises the costs for.minority firms, 

that loan applicants of three different which are then passed on to their 

racial/ethnic backgrounds in this customers. This restricts the . 

sample (Black;Hispanlc and Anglo) cOmpetitiveness of minority Qrms. 

were not appreciably different as thereby impeding their abUity to gain 

bUSinesspeople. they were ultlmately access to public contracting markets. 


· treated differently by the lenders on the 1. Discrimination by Prime Contractors cruclallssue of loan approval or 
and Private Sector Customers . denlal."II's 

In sum. capital Is a key to operating In the private sector. minority 
a bus~ness. Without financing. no business owners face discrimination 
business can form Once formed, that limits their opportunities to work 
restricted access to capitallmpedes for prime contractors and private sector' 
Investments necessary for business customers. All too often. contracting' 
development. Minorlty-owned firms remains a closed network. with prime 
face troubles on both fronts. And In contractors maintaining long-standing 
large part, those troubles stem from relationships with subcontractors with 
lending discrlmlnatlon.96 As President whom they prefer to work.1I1 Because 
Bush's Commission on Minority' minority owned firms are new entrants 
Business Development explained. the to most markets, the existence and 
result is a self-fulfllllng prophecy: . proliferation of these relationships locks , 

Our nation's history has created a them out ofsubcontracting
"cycle of negativity" that reinforces opportunitles. As a result, minorlty­
prejudice through its very practice; owned firms are seldom or never invIted 
restraints on capital avaUabllity lead to to bld for subcontracts on projects that, 

· failures. in tum. reinforce a prejudicial do not contain affirmative action . 
perception of minority firms as requlrements.99 Inadditlon, when 
inherently high-risks, thereby reducing 
access to even more capital and further .. See New Haven Board of Aldermen. M/nOf1ty 

increasing the risk offaHure.1I7 and Women Business Panicipatlon in !he N_ 


Haven Construction InduiUy 10 (1990) (''The 

B. Discrimination In Access'to construction Industry In New Haven remains to a 

Contracting Markets . large extent a closed network of established 


contractors and subconl.nlCtors who have close 

Even when minorities 'are able to form long-term relationshIps and are hl8hly resl:stal'a to 


· and develop businesses, discrimination doing business with ·outslders."1: Brimmer &: . 
Marshall, Public Policy and Promotion ofMinorityby private sector customers. prime 
Economic Development: City ofAtlanta and Fultoncontractors, business networks, County. Ceagla, Pt. II, 61 (1990) (member of trade . 
association testlfled that "contractors develop good 

IN Id. working relationships with cen8.ln subcontractors 
9Sld_ and tend to use them. repeatedly, even In a few 
"'n-e Is also evidence that minorities face , . cases when their prices areJlL'It a little bll blgher 

discrimination In lTIOI1gage lending. See Munnell et .. than other subcontractors'1. 

al.. MOItgage Lending In Boston: Interpreting !he "See National Economic Research Associates. 

HMDA Data; 86 Am. Econ. Rev. 25 (1996) (finding The StateofTeKas Dl.spBrtty Study: A Repon to the 

that minority applicants were 60 percent more Texas Lestslature as Authorized by H.B. 2626, 13rd 

likely to be rejected for a mortgage loan than white Legl.s/ature 148 (1994) ("African American owner 

males with Identical characteristics. including age. • •• told by an employee of a prime contractor 

Income, wealth. and education). This ser'Veli to that the contractor prefers to work with . 

aggravate the problems that minorities face In (norunlnorlty-owned firms) and works with 

seeking business loans. becauSf.an Important (minority-owned I\nns] only when required to do 

source ofcollateral for such loans to a new finn Is so."): DJ. Miller" Associates. Dl.spBrtty Study fOl' 

the home of the owner of the finn. Thus, mortgage MemphJsISheiby County Intergovernmental 

discrimination that Impedes the ability of Consort/um VII-I0 (1994) f'MaJorlty companies 

minorities to obtain loans to purchase homes (or will not do buslnliss with Imlnorlty-owned 

drives them to JllI!'chase less valuable homes than businesses) because they lack confidence In (them) 

they otherwise woul~ diminishes their ability to and are not willing to go beyond those businesses 

post collateral for business loans. with whom they have a 10 to 15 year 

, .. United States Commission on Minority relationship."): Brown. Sou &. Coddington, 


· Business Development. Flna I Report 6 (1992). DlspBrtty Study: City ofPhoonlx VIII-I0 Ouly 1993) 

While the nation has made great strides In . f'From the responses of a nllflllMir ofMBElWBEs, 

overcoming racial bias. the Commlsslon's apt another fonn of marketplace discrimination that 

characterization of the debilitating effects of lending severely hampers their access to the marketplace Is, 

discrimination mirrors the description ohhe denial of the opportunity to bid. This may occur In 

problem In a landmark monograph written over a variety of ways. including. but not llinlted to, the 

one-half centwy ago: use of non-competltlve procurement and selection 


The Negro Businessman encounters greater .. procedures. as well as Intentional acts of . 
· dlmcultles than whites In securing aedlt. This Is reJection."); National Economic Research 

partially due to the marginal posillon of negro Associates, 17re Ulllization ofMinority and Woman. 
business. It Is also partla lIy due to prejudiCial Owned Businesses by Contra Costa County: Final 
opinions among whites concerning business ability 'Report Ix. xIII (1992) (10 percent of mlnorlty-owned 
and personal reliability of Negroes. In either case firms reported seldom or never belll8 used for 
a vicious cIrCle Is In operation keep1ll8 Negro contracts that do not contain alTlnn.atlve action 
business down. requirements); National Economic Research 

Gunnar Myrdal, An American Dilemma: The 'Assoc lates; Tile Availablllty and UUlizalion of 

Negro and Modern Democracy 308 (6th ed. 1944). .Mloority-Ow!le(J.Buslness Enterprises at tlte 
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minC?rity nrms are permitted to bId on 
subcontrar.ts, prime c~ntractors often . 
resist working with them This sort'of 
exclusion Is, often achieved by white 
firms refusing to accept low minority 
bids or by ~haring lo~minority ~ids 
with another subcontractor in order to 
,allow that business to bfmt the' bid (a 
practice known as "bid shopping").loo 
These exclusionary practices have been 
the subject, of extensive testimony in 
congressional hearings. IO! 

, ' ' .., .' 
MaSsachusetts Water Resourcet Authority14 (1992) 
(55 percent or mlnorlty.~wned construction fInns 
reported that prtme coi'llractois that use th81r fInns 
on contractS wltli affirmative action requirements 
seldom or never used their flrms on projects that 
do not contain such requlremenlS): A Study to 
Identify D1scrImlnatoty Practices In the Mllwaulree 
ConstructIOn Matietplace 125 (Feb. (990) ("OnlY, 
18% of black contractors currently have priwte

· sector contracts with primes with which they have 
worked on public sector contracts with MBE . 

· requirements."): see also Coral Cimstr. Co. v.' King 
County, 941 F.2d 910,916 (9th Cir. (991): ~" 
denied, 502 U.s, 1033 (1992) (notl~greports that·
nonmlnorlly Ilims In th,e county refused to wt1Ck 
w~th minority fInns): Cone Corp. v. Hillsborough 
County, 908 F.2d 908, 916 (11th CIr.). cen. denied. 
498 U.S. 983 (1990) (noting repCll1S that when' 
minority contractors In the county "approached
prime contractors, some prime contractOfS either 
were unavailable or would refuSe to s~ to [the' 
mlnorltycontr.lctors)'').' '. ..' 
, 100 See Associated Gen. ContractOlS v. CoalItion 
for Economic EqUity, 950 F.2d 1401, 1416 19th Cir. 
1991). cert. denied, 503 U.S. 985 (1992) (notlne. 
reports that local minority firms were "denied' 
contracts despite being the low bidder. "and 
"rel'used work eVen 'after they were awarded the 
contracts as low bidder"); Cone Corp. v. '. 

, Hillsborough County, 908 F,2d 908, 916 (lIth CIr.). 
, cm. denied, 498 U.S. 983 (1990) r'[clontraryto 

Hispanic conlr!'Ctor IOld that he was not given 
subcontract because the prime contractor "did not 
know him" and,that the prime "had problems w,lth 
minority subs In the past''): BPA Economics. MBE! 
WBf Dtsparlty Study for the City ofSan jose (Vol. 
1) 111-1 (1990) (describing practices contributing to 
low utilization In construction contracts as., 

, Including "bid shopping, Insufficient d~lbution , 
, or notices of contracts landllnsumclent lead lime 

to prepare bids"): BBC Research and Consulting. ~ 
The City ofTucson Dlsparlty Study IX-9-IX-.11 . 
Oune 1994) (sarne). ' . 

••• See, 6.g.• How State and iocm Covernments' 

Will Meet the Croson Standard: 'HearlnS &lore the . 

Subcomm. on pvtl and CotisUtutloiJaJ Rights. of the 


· House Conun. on the Judiciary, l00th Cong., 1st, 
Sass. 54 (1989) (statement or Marc BendiCk) ("[t]OO 
same prime contractor who will use a minority 
subcontractor on a.clty, contract and will be terribly 
satisfied with tlxi firm's performance. will simply 
not use that mlnorlty subcontractor on a prl.(a~ 
contract wttefe the prime contractor Is not forced, 
to'use a minority finn."): Tile Meaning and , 
Significance forMlnorlty BusInesses ofthe Supreme 
COUrl Decision In the Clly ofRichmond v, JA. 
,Croson CO.:. Hearing Before the Legls/atlon and 

National Security Subcomm, oftIle Conun. on 

Government Operations. IOlst Cong .• 2d Sass. 51 

(1990) (statement of Gloria MOlina): Id. at 100-101 


.(statement of E.R, Mitchell): Id, at 113 (statement or 
Manuel Rodrlgu,ez); A Bill 10 Rd'orm the' CapItal .' .. ­

• 
An Atlanta study revealed evidence of networks," 101 These 'networks can yield 

the effect of discrimination by private 
sector'customers and prime contractors 
on minority contracting opportunities. ' 
The study found that 93 percent of the 

' revenue received by minori(y~wned" 
,firms camefrom'the public sector and 
oniy 7 percent from tlie priVate sector; , 
In sharp contrast, the study found that 

. non minority nrms receive only 20 
percent of their revenue 'from the pu~Uc 
sector and 80 percent from the private' 

competitive advantages. because they 
serve as conduits of information about 
upcomingjob opportunities and ' 
facllitate access to the declsionmak.ers. 

, (e.g,. co~tracting omcers, prime . 
' contractors,lenders, bonding agents and 
' suppUers). Simply put, in contracting. ' 

access to information is a ticket to 
success; lack of litformatlon can be a 
pasSport to fallure. NetWorks and , 
contacts can help a bus~ess find the' 

, " Sector.1al In addition, the study reported' . best price on supplles, facilitate a quick 
'that nearly half of the black-owned . loan, foster a relationship wl~h a prime 
n k' 11 Ii " rms wor ed primar y or minority 

' customers. and minority firms r.arely 
'. worked in ajoint ,venture with a white-

owned firm103' ' 
. " 

"Customer prejudices are some,times 
"graphically expressed~ African '. 

. '. ' 
American business owners have . 
reported arriving at job cites to nnd 
signs saying "No Niggers Allowed," 104 
and "Nigge' r get out of here "I'" Other" ." ' ,. . 
potential customers have simply refused off-limits to minorities: "institutional 
to work with a business afterwall(s):~ and "old-boy. network(s) •.• • 
discovering that its owner is a minority. rnake() it exceedingly difficul, !for 

. 
. 'In ,a recent encounter, a black ,business minority nons to break into the ,prlvate 
. 	 owner arriving at ahome-slte was told " commercial sector," I08 Parallel; . .' 

to leave by a white'cUstOmer, who . descriptions appear in numerous state 
commented "you didn't tell me you and ,loea.,I studies.IOII Ultimately, 

. ' , ' 
,were black and you don t sound 
black." 106 . '. . , •• Bailey" Wa'.1din8er, The Continuing .. 

SIgnificance ofRace: RacIal Conn/Cland Racial. 
. 2. DIScrimination by Business Networks Dlsalmlnatlon In Construction, Politics and 

SOciety. Vol. 19, No.3, 298 (1991). See 811_" 
Contrary 'to .the common perception, Marshall. Public Policy and PromotIOn ofMInority 

' contracting Is'not a "meritocracy" Economic Development: City ofAtlanta and Fulton, 
County, Georgia, Pt. n, 35 (1990) ("(M)ostjob,their prlICtlc~ with non-minority subcontract<!rs,"· W.here the low bidder always wins. 

local prime .contractors would take minoritY ' seekers Rnd their jobs throli8h Informal channels. 

subcontractors' bids "around to various 'non- "(B)tmeath the'complicated regulations So too It Is with construction markets. especially 10 

minority subcontractors until tbey,could Rnd a non·' and proliferation ofcollective the private sector,"). , 

minority to underbid Ithe ml~rlty firm),,): BOC , bargatning co'ntracts l1es a different I •• MInoritY. Business Development Program 

":
Research and Consulting. Regional Dtsparlty Study: I ' ., , Reform Act of 1981: Hearl1f8S on S. 1993 and H.R. 
City ofLas, V",asIX":12 (1992) (low bidding .': rea Uy, one dominated mainly by, . 1801 BefOl'8 the Sanate Conun. on Small BusIness, 

personal contacts and informal , l!loth Cong •• 2d Sass. 121 (1988) (statement or 
. Parren Mitchell). See H.R. Rep. No. 810, !Old 

Cong., 2d Sass. 15 n.36 ("The construction Industry Ownership Development 'Proaram: Hearl1f8S on H.R. Is C!oS&-knlt: It Is t'amlly dominated (and reflects an) .1801 BefOl'e the'Slibcanun, on Procurement, old liuddy network ..MinOrities and women, unless
IrInovatlon and Minority Enter,nse Development of ~ they are part or construction famll!es, have been the House Conun. on Small 8us;UJess, 1000h Cong .• 
1st Sass, 593 (1981) (statement or Edward Irons): 
Small Disadvantaged BUSiness l.ssues: Heirtivls' . 
Before the lnvesUgations Subconun:of the House 

'.. Conun. on. AniledServtces. l00th Cong•• 1st Sass. 
19-23 (1991) (statement or Parren Mitchell): 

••2 Brinuner " Marshall, Public Policy and 
,'PromoUon ofMinority Economic Development: City 
,ofAtlanta and Fulton Coilnty •. Georsla. Pt. I. 9-10 
(1990). SeelilsO DJ. Miller "ASSOCiates. Gltyof 

DaYton: Disparity Study 183 (1991) ("A small 


, percentage or Black firms' revenues come rrom', 
private sector proJects:"). 

, I.)Brinuner " Marsha II. PublIc Policy and' 
'PromoUon ofMInority EconOmic Development: CUy 
ofAtlanta and Fulton County. Georgia, !'l: III. 15. 
34 (1990). ' . 
, .04 New Haven Board of Aldefmen. Minority Md 
Women Pattlclpatlon In the New Haven 
Co,¥U'uctlon InduslQ' 10 (1990). . 

'·'Natlonal Economic Research Associates. Th8 
UUllzaUon ofMinority and Women-Owned" 
Businesses by the CllyofHayward6-23 (1993). 
. , •• See BBC Research and Consulting. City of 

TUsCon Dlsp~lIy StudylX-23 (l994). 

contractor or y'e'ld lnrormat'on about . " I'" • 

an upcoming contract for which the firm 
'ean 'prepare-all of which serve to make 

the nrm more competitive. 
What transforms the mere existence of 

' established networks into barriers for 
" minority-"'wned' businesses,is the extent 

'" 
. to which they operate to the exclusion 

of minority membership. it has been 
. recognized in Congress that private 
'sector busln' ess networks.firequently are 

and will continue to be excluded whenever 
possible."); Minorities and Franchlslng: Heartnss 
Before the House Conun. on Small Business.'10M 
CoIl8., 1st Sess, 54 (1991) (statement or Rep. ' 
t.a Fake) (discussing "problems relating 10 
exclusion or minorities or groups of minorities £rom 
franchise systems''); 131 CoIl8. Rae. 11.441 (1985) 

. (statement or Rep. Schroeder) (an "old bOy's club" 

excludes many minorities rrom business 


.' opponunltles). .

,.9See. e.g., AssocIated Gen. Contractors v. 


. , CoaIlUon for Eiono!",c EquIty, 950 F:Zd 1401, 1414, 
(1991) (municipal study showed that there 
"conllnued to operate an' 'old boy network' ,n . . 
awarding contracts. thereby dlsadvantaglne ' 
(mInority firms)"). cm. denied. 503 U.S. 985 
(1992): BBC Research" Consulting. The City of 
Tuscon Disparity Study 202 (1994) (citing , . 
"numerous detalled examples ohOO exclusionary 
operation ofgood old boy networks'j: National 

. Economic Research ASSOCiates, The Utilization of 
MInority and Women Owned Business Enterprises 
by the Southeastern Pennsylvania Transportation 
Authority 101 (J993) ,(exclUSion from ·old·boy' . 

'ConUnued 

http:IX-9-IX-.11
http:hearings.IO
http:subcontrar.ts


-----

26060 Federal Register I Vol. 61. No. 101 I Thursday. May 23. 1996 I Notices 
, 


exclusion from business networks 
"lsolate(s mino'ritles) from the 'web of 
information' which fiows around 
opportunities" thereby putting them at 
a distinct disadvantage relative to 
nonminority firms. I10 In government 
contracting, this disadvantage can be ' 
fatal: "(government) vendors who do get 
contracts,experts agree, have obtained 
vItal bIts of Information their . 
competitors eIther ignored· or couldn't 
find.· • • (O)nly the well connected. 
survIve." III , 

Restricted access to business networkS 
can particularly disadvantage minorltles 
in the plannIng stages of government 
procurement In designing contracts for 
public bidding. agencies conunonly 
consult busInesses to make sure that 
speclficatlons match avallable services. 
Only bidders who meet the 
speclficatlons may compete for the 
contract and the exclusIon of minority­
owned businesses from plannIng and 
consultations can lead to specifications 
that are written so narrowly as to 
exclude minority bidders.llzln 
addition, the fallure to consult minority- , 

networks "was the most frequently cited problem"
of minority and women-owned Ilrms); National 
Economic Resea.rch Associates. The Utilization of 
MJnorityand Women-Owned Business Enterprises 
by the City ofHayward 6-14 (1993) ("75 perce...'of 
the witnesses cited problems breaking tntoestablished 'old-boy' netwOrks".). 

110 UnJted States v. Georgia POWeI" Co., 474 F.2d 
906 (5th Cir. 1973) (findtng that district court's 
"failure to order (word·of·mouth recruitment 
practices) to be supplemented by affirmative action 
• • • was clearly an abuse of power·1· SeeNatlonal Economic Research Associates, 
Availabilityand Utilization ofMinority arxl Women 
Owned &lslness Enterprises at the MassachusetlS 
Water Resources Authority 74 (1990) (finding that 
minorities "need to spend much more time and 
money on markettng because they do not have 

established networks and reputatlons'1: Minority 

Bustness Enterprise Legal Defense'and Education 

Fund. An Examlnatlon ofMarketplace 
DIscrimination In Durham County 16 (1991) (citing
"numerous allegatIOns that black amlr.lctors· • • 
learned of bid opponunltles much later than their 
white competitors that are tied tnto the 'good old 
boy'network"). " ' 

III Kevin TIlOmpson. Taking the Headache Out of 
Government Contracts, Black Enterprise 219 (1993), 

... This Is accomplished by. for example.
specifying that bidders must use certain brand-
name products available only to several companies. 
specifying a depth of.contract experience diat 
minority-owned Ilrms can rarely prOVide. and 
bundling projects Into large conlracts that small. 
minority-owned companies cannot perform. See; 
e.g.. H.R. Rep. No. 870, 10ld Cong..,2d Sess. 14 

(1994) (clttng recommendation that agenCies 

separate "conlracts Into smaller parts. so that 

M&WOSS's would be able to participate In those 

opportunltles"): Mason Tillman Associates, 

Sacramento MunJclpal Utility District: MIWBE 
Disparity Study 146 (1992) (noting that. hi many 
Instances. contract specifications are written so 
narrowly that there are only a few firms that can 
do Ule job): Tuchfarber el aI., City ofCincinnati: 
Crosen Study 153 (1992) ("Products specified tn the. 
Request for Proposals were so narrow that only one 
company that had exclusive distribution ofthe 

, {lfoduct specified could satisfy the contract."). 

owned businesses durIng the planning 
stages of procurement prevents them· 
from moblllzing resources for the 

, upcoming competition. As a commlttee 

" 

11> H.R. Rep. No. 870, 10Jd Cong., 2d Sess. 13 

,(1994). ' 

. II. 40 U.S.C. §§ 270a-270e. 

.... ,United States Congress. Federal Compliance 
to Minority Set-Asides: Report to the Speakel";U.s. 
House ofRepresentallves. by the Congressional 
,Task Force on ~/nority Set·Asldes 29 (1988). See 
also H.R. Rep. No. 870. 10ld Cong.. 2d Sess. 14 
(1994) ("Inabillty to obtain bonding 15 one ohhe top 
three reasons that new minority small bustnesses 
have difficulty procuring U.S. Government 
contracts."): Minority Business ParllclpaUon In 
Department ofTransportation Projects: Hearing' 
Before a Subcomm. of the House Comm. on 
Goverrunent Operailons. 99th Cong.. 1st Sess, 159 

'(1985) (statement of Sherman Brown) ("Virtually 
everyone connected with the minority contracting 
Indusuy'" apparently agrees that surety 
bonding 15 one ofthe biggest obstacles tn the 
development of minority Ilrms."). 

of Congress recently reported, 
.. (m)lnorltles and women are always left 
out in any kind of desIgn or planning 
phase for these projects, and that Is why 
when (they) first know about them 
• • • it Is traditionally too late to get 
(their) forces and resources together to 
react." t 13 

3. DisCrimination in Bonding and By 
SuppUers " 

The competitiveness of bids on pubUc 
and private contracts Is not determined 
solely by the bidder's resources. Rather, 
competitlvenessoften hinges on the 
ablllty of the bidding company to obtain 
quaUty services from bonding 
companies and suppliers at a fair price. 
Here too. discrimination places minority 
firms at a disadvantage. 

All contractors on federal 
construction, maintenance. and repair 
contracts valued at over $100.000 are 
required to secure a surety bond 
guaranteeing the performance of the . 
contract.114 To obtain bonding. most 

surety companies require that a firm 
present a record of experience to . 
substan~iate 1ts ablllty to perform the 
job This d ft I d mi riti . man ate 0 en an s no es 
in the middle ,of a vicious circle. Since 
a history of discrimination has 
prevented many minority companies 
from gaining experience in contractlng. 
they cannot get bondin,g. And since they 

cannot get bonding. they cannot get 
experience. As Congress has recognized, 
this dllemma "serves to preclude 
equitable minority business 

participation In federal construction 
contracts." liS 

Congress also has realized that 
minorities are disadvantaged by their 

exclusion from business networks that 
racilltate bonding, became ''firms tend 
to give performance and payment bonds 
to people they already know and not to 

the new business person, especlally If 
the small business o"vner Is a woman or 
of a racial or ethnic minority." 116 

Furthermore, Congress has considered 
, 	evidence indIcating thatbondlng agents, 

like lenders, tnject racial biaseS Into the 
bonding process. I17 Evidence of 
discrlmlnation in bonding also has been 
accumulated in a number ofstate and 
local studies. I II These problems have 
made mlnority businesses Significantly 
less able to secure bonding 00 equal 
terms wlth whlte-owned firms with the 
same experience and credentials. For 
example:' , 

• A Louisiana study found that 
mlnorIty firms were nearly twIce as 
likely to be rejected for bonding, three 
times more likely to be rejected for 
bonding for over $1 mUllon. and on 

,average were charged hIgher rates for 
t~e same bonding pollcles than white 
flfms with the same experience level.I III 

• An Atlanta study found that 66 
. percent of minority-owned construction 

114 H.R. Rep. No. 870. 10ld Congo 2d Sess.. 15 

(1994). 


lIT See DIsa1m1na/lon In SUl'fJIy Bonding: 
Hearing Before the Subcomm. on Minorily 
Enterprise, Finance arxl Uman Development ofUle 
House Comm. on Small BusIness, 10ld CorIB•• 1st 
Sess. 2 (1993) (statement by Rep. Kwelsl Mfume) 
("Similarities ~een a banker's ability to make 
arbitrary credit decisions and a surety producer or 

, an underwriter's capability of Injecttng personal 
prejudice Into the bondtns process are compelUng 
lndeed:1: City ofRichmond v. l.A. Croson: Impact 
and Response: Hearing Before Ule Subcomm. on 
Urban and Mlnortiy-Owned Business Derelopmenl 
ofthe Senate Comm. on Small BusIness, 101st 
Cong.. 2d Sess. 40 (1990) (statement or Andrew 
Brimmer); Id. at 165-66 (statement or Edward 
Bowen); DJ.sadvantaged Business Set-Asides In 
Transportation Construction Projects: HfJtJI'In&s 
Before the Subcomm. On Procurement, innovation 
and Minority Enterprise Development ofUle House' 
Comm. on Small Business. tOOth Cong., 2d Sess.. 
107 (1988) (statement of Marjorie Herter)
("Discrimination against women and minorities In 
the bonatng market 15 quite prevalent"). 

111 See Division of Minority and Women's 
Business Developme.... Opportunity DenJedl A 
Study ofRacial and Sen!aI Dlscrlmlnatlon Related 
to Government Contracting In New Yorlc State. 
Executive Swnmary 51 (1992) (nottns that 47 

. wll.rlesSil:s reported "speclflc Incidents or racial 
dlscrlmlnatl~n' • • In attempting to secure 
performance bonds"): National Economic Research 
Associates. The Utilization ofMlnortty and Women­
f:Jwfled &lslness Enterprises byAlameda County 

,202.212 (June 1992) (nearly 50 percent ofmtnorlty 
businesses reponed eKpeI'lenctng bonding 
discrimination); National Economic Research 

'Associates, The Utllizalion ofMinority and Women­
Owned &Jslnesses Enterprises by Costa County 231. 
241 (May 1992) (noting eVidence of bonding ­
discrimination): Board of Educatlon orthe City of 
Chicago, Report Concerning Consideration ofUle 
Rev/sed, Plan for Mlnorityand Women Business 
Enterprise Economic Participation 316 (1991) 
("Bondtng Is selectively and capriciously provided 
or denied with the decision being 85 percent 
subjective."): Mason Tillman Associates. 
Sacramento MunJclpal Utility Distrlct.MIWBE 
Disparity Study 119. 135-43 (1990) (noting 
evidence of bonding discrimination). 

... D.J. Miller &Associates. State ofLouisiana 

Dlspartty Study Vol. 2. pp. 35-57 Oune 1991). 
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firms had been rejected for a bond in'the ,In one'giaring case, a firm in Georgia generally contain anecdotal evidence 
last three years. 73 percent of those " " ,began sending whIte employees to "and expert opinion. developed In 
firms llmited themselves exclusively to, pUJ:Chase supplies posing as owners of.~ings.surveYs. and reports. that 
contracts that did not require bonding. ,,' a whlte-owned company, The ·.~white- bring the staUstlcal evidence to life and 
and none of them'had unl1mited front" routinely received quotes on' : vividly Ulustrate the effects of , 
bonding capacity. By contrast. leSs than' suppUes that were two thirds lower than' discrimination on procurement 
20 percent of nonminority firms had those quoted, to the minority.owned , opportunities for minorities. ' , • 
unlimited bonding capac1ty.l~ , parent company.l24 Another firm ,', The federal government obViously 

A,nother factor restricting the abUlty entered into 8 Joint venture with a white pucchasessome goods and services that 
of minority-owned businesses to' ' firm and each obtained quotesJrom the state and local governments do not (e,g•• 
co~te inboth private and public " ,same supplier for the same proJect." space shuttles. naval warships). For the 
contracting is discrimination allowing, ,When the tWo firms compared the ,,' most part, though. the federal 
"non-minority subcontract<?rs and . ' ,',' quotes. they discovered that toose given' go.vernmentdoes business in the same , 

, 	contractors (to get) special prices ~nd .' ;',: to the 'minority-ow~d f1rri-! were so' contracting markets as state and local ' 
discountsJrom suppUers which (are), ' 'much higher than those given to, his ":'governments. Therefore. the evidence in 

, not avalla~le to (minority) 'whiteJointventure,partner thaUhey:. ' state and, local studies of the impact of , 

purchasers,"121 Thlsdrives up " ' would have added 40 percent to the ' discriminatory barriers to minority 

anticipated costs. and therefore the bid. ' final contract price; 12:' , opportunity in contracting markets 

for minority-owned businesses. A recent "throughoutthe country is relevant to the 

survey reported th,at 56 percent of black C. Evldenc;e of the Impact of questloo'whether the fede,," ' 

business owners. 30 percent of Hispanic Discriminatory Barriers on MinOrity. government has a compelHng interest tu ' 


, owners. and 11 percent ofAsian , Opportunity in ContracUngMarkets. ",take remedial action in Itsow~ 
business owners had experlenced' ,State and Local Disparity StudJes procurement activities,l27 Accordingly. ' 
known instanCes of discrimination in ' In recent years. many state and local,,' the Justice Department asked the Urban 
the form of higher quotes from governments have undertaken formal Institute (U1) to analyze the statistical 
suppUers.l 22 Numerous other state and studies to determine whether there is findings in the studies. On the strength 
local studies have reported slinUar evidence of racial discrimination In of the findings in 39 studies that it . 
findings.l 23 ',their relevantcontracting markets that ' ,consIdered. Ul has reached the 

would Justify the use of race..consciou5' follOWing c~)Oclusions: 121 
'120 Brimmer" Marshall. Public' Policyand'remedial, measures in'thelr procurement, ' • The studies show,undenitUlzatlon, ' 

PromOtion ofMinority Economlc Development: City" 'activitla These studies-many of by state arid local governments 'of 
~~11~randFu/:onC~unty~ Georgia. Pt. III! 131-' " .whi~h have beencited In the pr~vious , ' AfrICan American. Latino, Asian and, 

... Cone Corp, v. HWslJortJUgh County. 908 F.2d " . sectIons of this mem~randum-typ!cally Native American-owned businesses. 
908.916 (11th CIr.) cert. denied. 498 U.S. 983', , " contain extensIve statistical analyseS ;The pattern of disparity across 

. (l990)~ EvidenCe of prlcing'dlsCrlmlnatlon 'o~l(Je"" 'that have revealed 'grass diSparities ' industries varies with racial and ethnic 
the contracting setting Indicates that the problem between the avaUabUlty of minority- ' ,groups. However. the median disparity 
cuts across the economy.. For example. a recent ' " 	 de
testing Scudy of aUlDrrioblle purchases shoWed that, 'owned.busin~ and the utlllzatlon <?( figures cidculated by UI monstrate 
on average, black men were ch3rged nearly,S 1,000 , such bUSinesses in state and local. disparities for all ethniC groups in every 
more for cars than white men. Ian Ayres. Fair, ,,:'gavernment procurement. Under the' : lridustry.l29 " ' 
Dr1¥:1ng: Gender and Race Dlscrlmlnatlon In Retall r rules established by the Supreme Court ',. Minority-owned businesses receive 

, Car Negotiations. 104 Harv. L. Rev. 817 (1991). 	 ' I 59 f d 
' 	 In National Economic Research ~lates. The ", in its 1989 Croson decision. whlch held on average on y cents 0 state an 

, Utilization ofMinority and Woman-Owned ,'that affirmative action at the state and local expenditures that those firms 
&tsJ~ by rIIfI Regional Transportation DIstrict , local level is subject to strict scrutiny; 
(Denver Colocado): Final Report 16.,23 (1992). such disparities can give rise to an I27The studies are also of particular relevlU'lCti In 

assessing the compelling Interest forI:> See National,Economlc Research Associates,., inference of discrimination that 'can 
,TheStateofTexas DIsparity Study: A Report to the, ' congressionally-authorized affirmative action 
Texas LegIslatureas Authorized by H.B, 2626. 73rd serve as the foundation of race- measures In programs that provide federill funds ID 
legislature 148 (l994)(Hlspanlc business own« conscious remedial measures In state and local governments ror use In their 

: procurement. " ..denied credit by supplier who.told him that '~we procurement. l26 The studies also 
only sell on acash basis ID people of your klnd'1: 	 .." : I:!IITo date, UI has evahiated56 ofthe studies. 

Ultimately, UI exCluded 17 of the 56 studies fro'mD.J, Miller &: Associates, Dlsparlly Study for' suppliers); CltvofDa, ""on. 01,spar/tv Stud" 101 ,
MemphlslShelby County Intergovernmental 	 ",,'., .., Its analysis, on the grounds that those studl~ do 
ConsortJum 117 (1994) ("Other frequent complaints (1991) (citing evidence of dlsalmlnatory pricing); , not present disparity ratios: do not present tests of 
pertaining to Informal barrlefllinciuded being , , DJ. Miller lit Associates. CltyofSt, Peletsburg , statistical slgnlflcanee 01' number ofcontracts; do 
completely stopped by suppllers',dlscrlmlnatory':, 'DIsparity Study 39-40 (1990) {"Discrimination bY - not present separate fest.i Its by Industry; Of do not 

, practlces.'1: BBC Research Associates, DIsparity - suppliers has ~1.sO p-evented (minority-owned . ,present diSparity ratios based on government 
Study for the City ofFort Worth IX-20 (l993) (Citing businesses) from entering successful blds.'1: Mason contracting, ' 
evidence that suppllers,dlscrlmlnate against " '"Tillman Associates, Sacramerto MUnicipal Utility 1:19 Ul's Ilndlngs of underutllization are pradlcaled
ml!lOrlties by"refus[lngJ to sell or sell[lng) at hlgher·~'DlsU1ct, MIWBE Disparity Study 135-43 (1990): , on two different measures: the medtan disparity' . ' 
prices than (tol whltes'1: DlvlslonofMlnorltY and' , ,~~ Brimmer &: Marshall, Public PolJcyand ratio aaoss all,studles and the percelU of studies
Women's Busliless Development, OpporJunlty , Promotion ofMlnorlty Economic Development: City reporting substantial underutlllzatlon (defined as a 
DenJedlA Study ofRacial and Sexual' ' ' ofAtlanta and Fulton County, GeorsJiJ Pt. II, 76 disparity ratio or less than 0.8), AdISparity ratio Is, 
Discrimination Related to Government Contractl1l8 (1990). ' the proportion of government contracting received 
In NewYork Slate. Executive Summary, 53 (1992):. ,Il$ ,BBC Research and Consulting. Re&lonal " by mlnorlty-oWnec:t nnns to the proportion of 
(53 Witnesses reported "specific incidents ofraclal 'DIsparity Study: City otLas Vegas IX-20 (1992), available nnns that are minority.owned, Thus. a 
discrimination', • • where materials or equipment 1261n describing what It takes for the government disparity ratio of 0,8 Ind lcates that businesses' ,
suppliers would not extend the same payment to esabllsh a remedial predicate In procurement, owned by member5 ofa minority group received 
terms and dlscowlts to them as they knew were, the Court In Croson said that "(wJhere there Is a only 80 cents ofevery dollar expected to be 
being made available to white male owned slgnillcant statistical disparity between the number allocated to them based on their availability, U1's 
contractors with the same finanCial histories"): of qualliled minority contractors willing and able ID findings of disparity do not change substantially
NallonalEconomlc Research ASSOCiates, Tile .-ronn a particular savlce and the number of such, when analysis Is limited to studies with either a 
UUlJzafion ofMinority. and,Women-Owned Business contractors actually engaged by the (governmentI or' large number ofcontracts or high availability, In 
Enles'Pt1Ses by Alameda Cou,nty 187 (1992) (41 % of ' the (governmenl's) prime contraclDrs, an Inference faCt; In most Instances, the disparity between 
mlnorlly-owned business resJX!lldents reported' " , of dlscrlmlnatory:eJCcluslon could arise," 488 U.S: availability and utilization was greater In studies 
experiencing dls,CrlmlnatlOIl,ln'qllotes from ' ,aI509.' , ',,' , ' that Invol.ve'large numbers of COIltracts. 

, " 
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" would be expected to receive, based on 
their avaUability. The median 
disparities vary from 39 cents on the 
dollar for firm; owned by Native 
Americans to 60 cents on the dollar for 
firm; owned by Asian-Americans. 

• Minority firm; are underutllized by 
state and local governments in all of the 
industry groups examined: 
Construction, construction 
subcontracting, goods, professional 
services and other services. The largest 
disparity between avallability and 
utilization was seen in the category of 
"other services," where minority firm; 
receive 51 cents for every dollar they 
were expected to receive. The smallest 
disparity was in the category of 
construction subcontracting, where 
minority firms stlll receive only 87 cents 
for every doll~r they would be expected 
to receive. 

An important corollary to UI's 
findings is the experience following the 
.Supreme Court's 1989 rullng in Croson. 
In the immediate aftermath of that case, 
state and local governments scaled back 
or eliminated altogether afnrmative 
action programs that had been adopted 
precisely to overcome discriminatory 
barriers to minority opportunity and to 
correct for chronic underutilization of 
minority firms. As a result of this retreat 
from afnrmative action, minority 
participation in state and local 
procurement plummeted quickly. To 
cite just a few examples: 

• After the court of appeals decision 
in Croson invalidating the City of 
Richroond',s minority business program 
in 1987, minority participation in 
municipal construction contracts 
dropped by 93 percent. 130 

• In Philadelphia, public works 
subcontracts awarded to minority and 
women-owned firms declined by 97 
percent in the first full month after the 
city's program was suspended in 
1990.131 

• Awards to minority-owned 
businesses in Hillsborough County, 
Florida, fell by 99 percent after its 
program was struck down by a court. 13l 

• After Tampa suspended its 
program, participation in city 
contracting decreased by 99 percent for 
African American-owned businesses 
and 50 percent for Hispanic-owned 
firms. 133 

• The suspension of San Jose's, 
program in 1989 resulted in a drop of 
over 80 percent in minority 

participation in the city's prime 
contracts. ll4 

Together, the information in the state 
and local studies, and the impact of the. 
cut-back in amrmative action at the . 
. state and local level after Croson, 
provide strong evidence that further 
deroonstrates the compelllng interest for 
affirmative action measures in federal 
procurement. The infor~tion 
documents that the private 
discrimination discussed previously in 
part II of this meroorandum­
discrimination by trade unions, 

· employers, lenders, suppllers, prime 
contractors, and bonding providers­
substantially impedes theabUity of 
minorities to compete on an equal 
footing in publlc contracting markets. 
And it these same discriminatory 
barriers that impair minority 
opportunity in federal procurement. The 
information also indicates that, without 
affirmative action, minorities would 
tend to remain locked out of contracting. 
markets. 

The information also. helps to 
illuminate what it is that Congress is 
seeking to redress-and hence what 
interests are served-through remedial 

.action in federal procurement. First, 
Congress has a compelllng interest in 

· exerCising its constitutional' power to 
remedy the impact of private 
discrimination on the ablllty of minority 
businesses to compete in contracting 
markets that is refiected in the studies. 
Second, Congress has a compelllng 
interest in exercising its constitutional 
power to redress the statistical ' 
disparities refiected in the studies that 
give rise to an inference of 
discrimination by state and local 
governments, or at minimum suggest 
that those governments are 
compounding the impact of private 

· discrimination through ostensibly 
neutral procurement practices that 
perpetuate barriers tOminorlty 
contracting opportunity'135 Finally, 

')4 BPA Ec~nomlcs, et al.• MBElWBEDIsparlty 

Study for the City ofSan jose. Vol. III. 118-19 

(1990). . 


'" The role of state and local govenunents In 
Impeding contracting opportunities for minority 
flrms Is most d Ireel Iy addressed through federa I 
programs that authorize recipients of federal funds 
to take affirmative action In their .procucemenl 
activities. Those prograrm plainly are examples of 
the exercise of Congress' power under the 
Fourteenth Amendment to remedy discrimination 
by state and local govenunents. See Adarand. 115 

S. Cl. at2126 & n.9 (Stevens.j., dlssenllng). Since 
that same state'and local conduct constitutes an . 
Impediment to minority opportunity In c'ontractlng 

Congress has a compelllng interest in 
ensuring that expenditures by the . 
federal government do not inadvertently 
subsidize the discrimination by private 
and publlc actors that is reflected in the 
studles. l36 Were that to occur, the .' 
federal government would itself become 
a participant in that discrimination 
through procurement practices that' 
serve to sustain hnpediments to 
minority opportunity in national 
contracting markets. 

III. Conclusion 
As a nation, we have made substantial 

progress in fulfllllng the promise of 
racial equallty. In contracting markets 
throughout the country, minorities now 
have opportunities from which they 
were wholly sealed off only a generation 
ago. Affirmative action measures have 
played an important part in this story. 
However, the information complied by 
the Justice Department to date 
demonstrates that racial discrimination 
and its effects continue to lI:npair the 
abllity of minority-owned businesses to 
compete in the nation's contracting 
markets. . 

The evidence shows that the federal 
government has a compelllng interest in 
eradicating the effects of two kinds of 
discriminatory barriers: first, 
discrimination by employers, unions, 
and lenders that has hindered the ability 
of members of racial minority groups to 
form and develop businesses as an 
initial matter: second, discrimination by 
prime contractors, private sector 
customers, business networks, 
suppllers, and bonding companies that 
raises the costs of doing business for 
minority firms once they are formed, 
and prevents them from competing on 
an equal playing field with non minority 
businesses. This discrimination has 
been, in many instances, dellberate and 
overt. But it also can take a more subtle 
form that is inadvertent and 
unconscious. Either way, the 
discrimination reflects practices that 
work to maintain barriers to equal 
opportunity. 

The tangible effects of the 
discriminatory barriers are documented 
in scores of studies that reveal stark 
disparities between inlnority availablllty 
and minority utilization in state and 
iocal procurement. In turn, the 
disparities show that state and local 
governments themselves are tangled in 
this web through ostensibly neutral', 
procurement actions that perpetuate the 

markets In which the federal government does 
business. It also serves as a basis for afflrrnatlve power under the Founeenth Amendment, there Is 

110 United States Commission on Minority action measures In the federal government's own no difference between programs In which ·"the 
BUSiness Development. Flna/ Report 99 (1992). procurement. Therefore. thOse measures too enlall national government makes a construction contraCt 

Il'/d. an exercise of Congress' authority !Jnder the directly" and programs In which "It funnels 

Ill/d. Fourteenth Amendment. See Id. at 2132 n.1 (Souter. construction money through the stateS·1. 

1l11d. J.. dissenting) (ror purposes of exercise of Congress' 136 See Croson, 488 U.S. at 492. 
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, discriminatory barriers. The ve.ry same 
discriminatory barriers that blOCk ' 
contracting opportunities" for ininority­
owned businesses at the state and local 

, levels,~so operate at the federalleveI. 
Without affirmative action In its 
procurement, the federal government 
might well become a partlclpant hi a 
cycle of discrimination.' ,'., ' 

Affirmative action. in federal ' " " 
procurement is not the cure-~~l that w~l 

/. . 

'~ " ' 

" .,.' 

'1·" 

eliminate all the obstacles that ractal 
dlscrimll",ation presen'ts for minority 
businesses. No one remedial tool can '. 
completely.address th!'l full dimension 
of this problem Laws proscribing 

, discrimination and ge~eral race-neutral 
, assistance to small businesses are ' 
" Critical to the achievement of these ' 

ends. ButtheeVldencedemoilstrates ' 
'"that such measures ,cannot pierce, the 

. " 

many layers ofdlscrlmlnation and Its 
emicts that hinder the ablllty of 

, minorities to compete In oUr nation's 
, contracting markets. Thus; there 

remains today a,compelling Interest for 
race-consclous affirmative action' In 
federal p~ocUremen,t . " 

(FR'Doc. 96-13123 flIed 5-22-~6; 8:45 am) 
8!u.~o· coDe 4410-01:" . 
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I support affirmative action. The persistence of discrimination 
and its effects and the need to build an inclusive society that 
will use the talents of all of our citizens require that 
affirmative action continue. Affirmative action must be done 
right. Quotas are wrong. Reverse discrimination is wrong. The 
Administration's Affirmative Action Review concluded that most 
affirmative action programs continue to help remedy 
discrimination and create a more inclusive society. I believe, 
therefore, that we must II mend it, not end itll and we are moving 
forward toward that objective. 

PHOTOCOPY 
PRESERVATiON 
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AFFIRMATIVE ACTIONIEQUAL OPPORTUNITY 

"Affinnative action has been good for America. That does not mean it has 
always been peifect. It does not mean it should go on forever. It should be 
retired when its job is done, and I am resolved that that day will come. 
But .... the job is not done .... " 

President Bill Clinton 
July 19, 1995 

President Clinton believes there is still a need for affirmative action that is done right -- we 
need to mend it. not end it. As we approach the 21st century, President Clinton believes we 
must restore the American Dre~ to all Americans; find com~on ground amid our great· 
diversity; and strengthen the American' commitment to equal opportunity for all, special 
treatment for none. 

A RECORD OF ACCOMPLISHMENT: 

• 	 Done Right, Affirmative Action Wor.ks. In 1995, President Clinton ordered a review 
of the federal government's affirmative action programs. That review concluded that 
affirmative action is still an effective tool to expand economic and educational 
opportunity: 

The military's approach, ensuring it has a wide pool of qualified candidates for 
every promotion, has given us the world's most diverse and best qualified military 
leadership. . 
Education Department programs targeted at minorities. do a lot of good with a 
small investment -- about 40 cents of every $1,000 in student aid. 
The goals and timetables first instituted by President Nixon for large federal 
contractors "have prevented discrimination and fostered fairness-- without quotas 
or mandated outcomes. 
"Set-asides" have helped build up firms owned by minorities and women who 
were historically excluded from the "old boy" network. They have helped a new 
generation of entrepreneurs to flourish, fostering self-reliance and economic 
growth. 

• 	 Presidential Directive to Ensure Affirmative Action: On July 19, 1995, President 
Clinton directed all federal agencies to comply with the Supreme Court's decision in 
Adarand and to apply four standards to make sure that all affirmative action programs 
are fair: 

No quotas. 

No reverse discrimination. 

No preferences· for unqualified individuals. 

No continuation of programs that have met their goals. 

Any program that does not meet any of these four principles must be eliminated 

or changed. 


PHOTOCOPY 
PRESERVA-nON 
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• Reform "Set-Asides": To address cases where "set-asid~s" have been misapplied,­
.mis~sed or even intentionally abused, President Clinton ordered his Administration to: 

Crack down on "set-:aside" fraud and abuse to make sure "set-asides" go to 
businesses that need them most. .No permanent~set-asides" for any company. 
Comply with the Supreme Court's 'Adarand decision. Limit set-asides to areas 
where serious discrimination remains. .' . , 

• 	 Helping Distressed Communities:, President Clinton has directed Vice President Gore 
to, &~y,elop new ways to use government contracting to' help businesses . locate in 
distre~sed areas and hire workers from' those areas .. 

THE CHALLENGES AHEAD: 

We must not become the first generation of Americans since the endofReconstruction to 
narrow the reach of equal opportunity. We must continue the struggle toward.l;lqual 
opportunity for all and special treatment for none. America cannot afford to waste a single 
person as we confront new challenges. Affirmative action has closed many gaps in economic 
opportunity,':but we still have along way to go. The unemployment rate for . 
African-Amei,f:~cans, remains about twice that of whites. Women still make only 72% as much 
as men. The /federal government received more than 90,000 complaints of employment 
discriminationihased on race, ethnicity and gender in 1994 and hate crimes and violence are 
still ugly realiti"cis in the lives of many Americans. . . 

That is why President Clinton will continue to work to ensure equal opportunity for all 
Americans and to prevent this issue from dividing us. There are those who would use this 
issue to divide us. They must not succeed 

~ . ... America will survive and prosper as a society , . 

o,nly if we are confident and united. Todayin America, 150 racial and ethnic groups co-exist 
in harmony -- an achievement unmatched in human history. President Clinton believes we 
have a responsibility to renew and strengthen the ideals that fostered that unity. , 

, Last Update: March 12, 1996 
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AFFIRMATIVE ACTION/EQUAL OPPORTUNITY 

"Affirmative action has been good for America. But that does not mean 
it has always been perfect. That does not mean that it should go on 
forever. Affirmative action should be retired when its job is done -~ 
and I am resolved that that day will come. But the job is not done." 

President Clinton, July 19, 1995 

Overview 

The President believes that there is still a need for affirmative 
action that is done right -- we need to mend it, not end it. As we 
approach the 21st century, the President believes we must restore the 
American Dream of opportunity; find Common Ground amid our great 
diversity of opinion and experience; and strengthen the American 
commitment to Equal Opportunity for all, special treatment for none. 

Acco~plishments 

presidential Directive to Ensure Affirmative Action. On July 19, 
1995, the President directed all federal agencies to comply quickly 
with the Supreme Court's decision in Adarand and to apply four 
standards to make sure that all affirmative action programs are fair: 

o 	 No quotas. 
o 	 No reverse discrimination. 
o 	 No preferences for unqualified individuals. 
o No continuation of programs that have met their goals. 

Any program that does not meet any of these four principles must be 
eliminated or changed. 

Reform "Set-Asides", To address cases where "set-asides" have been 
misapplied, misused or even intentionally abused, the President ordered 
that the Administration: 
o 	 Crack Down on "Set-Aside" Fraud and Abuse. Make sure "set-asides" 

go to businesses that need them most. No permanent "set-asides" 
for any company. 

o 	 Comply with the Supreme Court's Adarand decision. Limit set-asides 
to areas where serious discrimination remains. 

o 	 Do More to Help Disadvantaged People and Distressed communities. 
The 	President has directed the Vice President to develop new ways 
to use government contracting to help businesses locate in 
distressed areas and hire workers from those areas. 

Background 

Done Right, Affirmative Action Works. The Administration's review 
concluded that affirmative action is still an effective tool to expand 
economic and educational opportunity: 

o 	 The military's approach, ensuring it has a wide pool of qualified 
candidates for every promotion, has given us the world's most 
diverse and best qualified military leadership. 

o 	 Education Department programs targeted at minorities do a lot of 
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good with a small investment -- about 40 cents of every $1,000 in 
student aid. 

o 	 The goals and timetables first instituted by President Nixon for 
large federal contractors have prevented discrimination and 
fostered fairness-- without quotas or mandated outcomes. 

o 	 "Set-asides" have helped build up firms owned by minorities and 
women who were historically excluded from the "old boy" network. 
They have helped a new generation of entrepreneurs to flourish, 
fostering self-reliance and economic growth. 

We cannot Retreat While Disorimination continues. We must not 
become the first generation of Americans since the end of 
Reconstruction to narrow the reach of equal opportunity. We must 
continue the struggle toward equal opportunity for all and special 
treatment for none. America cannot afford to waste a single person 
as we confront new challenges. Affirmative action has closed many 
gaps in economic opportunity, but we still have a long way to go: 

o 	 Unemployment rate for African-Americans remains about twice that of 
whites. 

o 	 Wqmen still make only 72 percent as much as men~ 
o 	 Average income for a Hispanic woman with a college degree is less 

than that of a white man with a high school degree. 
o 	 The recent Glass ceiling Report found that women in the nation's 

largest companies hold less than 5 percent of senior management 
posts. The number is lower for African-Americans, Hispanic and 
Asians, who hold less than 1 percent each of those positions. 

o 	 In 1994, federal government received more than 90,000 complaints of 
employment discrimination based on race, ethnicity and gender. 

o 	 Hate crimes and violence are still ugly realities in the lives of 
many Americans. 

Agenda 

• 	 Complete agency compliance with President's directive to ensure 
that Administration's programs conform to Adarand. 

• 	 Prevent this issue from dividing us. There are those who would use 
this issue to divide us. They must not succeed. America will 
survive and prosper as a society if we are confident and united. 
Today in America, 150 racial and ethnic groups co-exist in harmony 
-- an achievement unmatched in human history. President Clinton 
believes we have a responsibility to renew and strengthen the 
ideals that fostered that unity. 

Stephen Warnath 
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AFFIRMATIVE ACTION 

OPPORTUNITY FOR AMERICANS -- BUILDING A STRONGER NATION 
, , ' 

Increasing opportunity for all Americans makes citizens more productive, building 
stronger communities, and a stronger nation. This country has not yet achieved 
equality of opportunity or stamped out discrimination. We must help people develop 
their capacities so they can fully participate in our society. 

, , 

This Administration is against quotas and quaranteed results. But we do need to 
guarantee a genuine, equality of opportunity for all Americans. 

There are affirmative action programs which have made a great deal of difference to 
.the lives of Americans who have been disadvan~agedand who, in turn, have made our 

, country stronger. . ' 

THREE EXAMPLES 

The best example is the United States military where an intense effort is made to 
develop peoples' capacities to fully participate and contribute as much as possible., 
Everyone is give,n a chance to rise as high as their abilities can take them. The 
military makes a special effort to make sure every time there is a promotion pool that 
it reflects the racial and gender makeup of the people in the rank just below. No 
unqualified person gets promoted, bU,t the military works very hard to make sure that 
people's innate abilities get developed and . that .they get a chance. In education, 
training, leadership, development, the military is' a model -- it looks like America 
and it works. ' 

The Small Business Admininistration, under this Administration, last year increased 
loans to minorities by over two-thirds, to women by over 8 percent, and we didn't. 
make a single loan to an unqualified person. We gave people who ne\jer had a chance 
before to get in business -- to help build the economy and create jobs. 

This Admininistration has appointed more women and'minorities to be Federal judges 
than the past three Presidents, one Democrat and two Republicans, combined. And, 
this group haS the highest percentage of judges rated well-qualified by the American 
Bar Association. ' 

REVIEWING AFFIRMATIVE ACTION PROGRAMS 

We don't have to retreat from affirmative action programs that have done great things 
for the American people and haven't hurt other people. We must defend without 

, apology whatever is being done that is right and decent and just lifts:people up. But 
we need to realize that there is a real problem that must be addressed. There are 
people who believe that they have been treated unfairly as a result of affirmativ.e 
action. 



'/ 

The President has directed that the Administration undertake a review of all Federal 
affirmative action programs and ask:. Does it work? Is it fair? Has there been any 
reverse discrimination? Is it necessary? Does it achieve the desired objective or is 
there an alternative way to achieve the objective without giving a preference by race 
or gender? . 

PROTECTING ALL CITIZENS AGAINST DISCRIMINATION 

Improperly designed or implemented affirmative action plans weaken our national· 
community. We want to support the programs that are working, but we want to get 
rid of ones that are not. ' . 

A NATIONAL CONVERSATION 

This, is an opportunity for a national conversation. This is an oppportnunity to have 
uswdo this todther. Stand up for the affirmative action programs that are good, that 
work, that bring us todgethe, but don't do it in a way that gives some an opportunity 
to exploit it for a cheappolitcal victory. 
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MEMORANDUM 

To: Members of the Press 

From: . Ralph G. Neas. 

Date.: 3-22:95 

Recently, the ExeCutive Order on Affirmative Action (11246) has become part of the debate on 
affirmative action; Along with the Voting Rights Act of.1965, the Executive Order on Affirmative Action 
is perhaps the nation's most important and effective civil rights program over the past thirty years. 
"Literally millions of women and minorities have been given an opporrunity to "compete in the workplace . 
thanks to the Executive' Order. The heart and soul of the Executive Order, the provision for goals and 
timetables and the prohibition of quotas, is the model on which almo'st all other affirmative action 
programs are based. 

" ... , . . 

Some pertinent faCts abput" the Execu.tive Order on Affirmative Action: . 

Affirmative Action programs under the Executive Order consist essentially of three . 
elements, all of which' are prepared by the employer. If the employer receiving federal 
funds determines that there is an undenitiliiation of women and minorities in the 
w:orkforce, the employer must establish goals and timetables and then must make good 
faith efforts to' meet them. Failure to' meet a goal does not subject one to sanctions as 
long as there were good faith efforts. . 

The Executive Order on Affirmative Action prohibits qUOtas; 

. The goals and timetables language was added" to the 1965 Johnson Executive Order by 
Prcsident'Richard Nixon and Secretary of Labor George Shultz in 1970. The business 
community recommended this "~ement by objectives" concept to the Nixon 
Administration in the late 1960s. 

. Private and public ~dies, including one done by the Reagan Labor Department, have 
shown that the Executive Order pro~ has workeli well and does not lead to quotas. 

\ 

The ~ecutive Order has always had strong busmess community support. 
. . 

The Executive Ord~r has always had strong bipartisan support. Indeed; 69 Senators and 
more than half of the Reagan Cabinet opposed the efforts of Ed Meese, Brad Reynolds, 
and Clarence Thomas to gut the ExeCutive Order in 1985 by deleting the goals and. 
timetables . provision. . 

, 

. Enclosed are materials from the successfu1198S/86 campaign to save the Executive .Order on 

Affirmative Action. . . . 
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MALDEF 
Suite 410Lega' Defense , 	 Y," i ' 
Washington, D.C. 20005 


, and Educational Fund ',' (202) 628-4074 " 

, FAX: (202) 393-4206 ~.-~. 

Novemberl~, 1996 

VIA FACSIMILE , 

Alexis Herman , 

Assistant to the President and Director of Public Liaison 

THE WHITE HOUSE 

1600 PeDDSylvania Avenue, N.W. 


, Second Floor, WestWing 

, Washington, D.C. 20500 


Dear Ms. Herman: 

i 
\ I will be in Washington, D.C. on Dece~ber 4, 1996, and wish to request a meeting with the 

President and Senior Administration personnel on that date. 

As you know,MALDEF is a nationaJ civil rights organization that protects and pro~otes 
the rights of this country's 27 million Latinos. Through litigation and legislative advocacy, 
andcommunii;Y/parent leadership develOpment, MALDEF is particularly dedicated to 
maintaining and ~curi.ng rights in employment, education. immigration, political access, and 
,language.,' , 

I would be particularly interested in discussing our concerns regarding J~ pending changes ' 
, to recently enacted welfare' and immigration legislation, as well as the upcoming debate 
" 'regarding affirmatiVe action., Additionally~ we are 'interested in the Administration's 

, " , considerations for Presidential nominations and judicial appointments in the next Congress. 

-ShoUld y~u require 'additional'information or have any questions regarding' this request, 
, please do not hesitate to contact~orgina Verdugo. Washington, D;C. Regional Counsel 

at (202) 628..4074 or my secreta!)', Clara Oropeza at (213) 629·2512. 
.. 

, The Administration has worked closely with civil rights advocates, and has recognized, the 
importance of continuing to build this relationship. I look fOlWud to speaking with you 
personally regarding these important and timely issues. ' , 

Sincerely, ' " , 
:-+ . 

.~.~ t ­
ANTONIA HERNANDEZ " 
President and Genera) Counsel 

cc: Suzanna VaJdez' 
" Regional Offices 

634 Sout" Spting Street 542 Sou1h Dearborn Street , 182 Sc:cOf\d Stl1let , Tne 8001( Building '518°,," Street. N.W. 
11th Floor Suite 150 2nd Floor 	 140 E. Mou&tol) Street Suite 41D 

.. 	 LoS Angeles. CA 90014 Chicago. IL 60605 $;'In Francisco. CA 94105 Suite'3OG Washlngton, D.C. 20005 
' ........ \. ... ""1 ....... t" ..... ,'),."" II..," _O"l~"l . 141'" !,;4:1."5!l1! San Antonio. TX 78205 , (202) 628-4074 
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Wo'men Won't Go Back 

The Campaign to Save Women's Rights and Civil Rights 

·Co-Sponsoring·O,ganlzg,tlo1lS 

9 to S Los Angeles Working Women 

Action for Grassroots Empowerment & NeiBhborhood 


Development Alternatives 
A1liaru:e ofWomeri Entrepreneurs 
Alumnae Resources 
American Association of Women in Community Colleges 
American Civil Liberties Union ofPomona Valley 
Amerioan Civil Liberties Union of Southern California . 
Amorican lnstitute ofArchitects, Los Angeles. Diversity 

Committee 

American Jewish Congress, Pacific Southwest Region 

American Women in R.adio and Television, Golden . 


Gate Chapter 
Asian Pacific American Legal Center 
Association fgr Women in Architec:ture 
Association for Women in Computing, Sa.a Francisco Chpt 
Association ofBlack Women Physicians 
BayAn:8 NetWork ofOaylLesbian Educators 
Bla~ Business Association 
Black Women Lawyers Association of Los Angeles 
Black Women's Forum· . 
Califamia AbortiOn Rights Action League 
California America.a AssoeiationofUnivcrsity Women 
California CoUncil of Jewish Women . 
California Family Planning Council 
California Federation ofBusi.nesund Professional Women 
Califbrmll National Organization for WomOll . 
California Women Construction Owners & Executives 
California Women in Environmental Design 
California Women Lawyers 
California Women's Law Cent.c:r . 
Californians for ~ustice 
Center for Partnership Studies 
Coalition of lOO Black Women . 
Co;Wtion of Labor Union Women 
Comision Femenil de Los Angeles 
Commission on the Star:u.s ofWomen ofSan Mateo County 
Concerned Faculty at UCLA 
Equal Opport'WJ.ity Coalition ofSan Diego 
Federally Employed Women 

. FeZni.niSl M.ajority 
Girls, l;no: OfAlameda County 
Hispanas Organizedfor Political Equality 
Hollywood Women's Political Committee 
Hwnm Rights Campaign Fund 
Japanese American Bar Assoc:iatioD. 
lewish Women International 

. lohn M. Langston Bar Association 
Latin-American Professional Women's Association 
Lawyers for Human rughts· . 
League of Women Voters ofCnlifomia 
League of Women Vaters of Los Angeles County 
Los Angeles Advertisilli1 Women 

Los Angeles Business Alliance 
Los Angeles City Commission on the Status of'Women 
Los Angelos National Organization for Women 
Los Angeles Regional Family Phu1nina Council 
Los Angeles Unified School District Commission for 

()ender Equity . 

Los Angeles Women's Leadership Network 

Mc:xican-Ameri,an Bar Association 


. Mexican-American Legal Defense and Educational Fund 
Multi-Cultural Collaborative 
NAACP Legal Defense and EduCational FWld 
National Association ofMinoritics in Cable of Southern 

California 

.National Association ofWom~Business O"nm of 


Los Angeles 

National Center for Lesbian Rights 

National Cent~ for Women and Policing 

'National Council ofJewiBh Women oiLos Angeles 

National Lawyers Guild ofLos Angeles . 

National Lawyers Guild of San FranciscoJBay Area; 


Affirmative Action Committee . 

National OrglUlization for Women 

National Women Construction Owncn &. Executives 

Older Women's League, Ohlone East Bay Chapter 

Organization o!Women Architects . 

OUTTH8m . 

Parents far Title IX 

Philippine American Bar Association 

Pomona valley Coalition for Affirmative Action 

Queen's Bench 

Sacramento Civil Rights Network.

San Franoisco Commission on the status oiWomen 

Southern California Americans for Democratic Action 

Southern California Chinese Lawyers ksociation 

Southem Christian Uadership Conference . 

The Women's Foundation 

United FIUl1l Workers 

W.A.K.E. UPlMount 5t. Mary's College 

. Women For: 
Women For: Orange County 
Women, Inc. 
Women in Film . , 
Women Lawyers Association ofLos Angeles
Women Lawyers ofAlameda County 
Women's Coalition South Bay 
Women's Political Committee 
Women's Transportation Coalition 
YWCA of Greater Los Angcles 
YWCA of Oakland, 
YWCA of Sacramento 
YWCA ofSan Francisco·San Mateo-Marin County 
YWCA oflhe USA 

AI of3123196 
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...... ,.". Th~:Illt~IJ1ship bf.aLifetitrt.e 
.counter.th~ 'Att~ck on Our. . .athletic,and employment opportunities wf!re severely. 

: ..... ., '.' "...'.'. restriCte'd~- a day when women'could be fired for 
,PClY,.Checks.and. Ed1.J~aUon! , being pregnant or shut out of jobs.for having pre- .1'.' 

. '. - . '. ...... . . school children. " . . . .,.... . . 

The Campaign to'Save Women's Rights and Civil . . . "'.. j, . .: 

Rights wants you for a once in a lifetime intemsrup- Remember, the "glass ceiling" is cracked, but not yet 
Freedom: Summer '96: Keep the doors of opportunitY· . broken:, The people making the decisions about whom 

. open ,for :women and people ' .!' . , .' :.' ' . . ... ': , , '. " to hire, fire and admit are '. I 

of color as you lead ,the'fight . ' still predom41antly male: 'l .' 

to'tell California 'and the ' . Affirmative action programs 
nation _>: WOMEN WON~T make it possible for women 
GOBACK!. '" ", to pursue their education . 

" '.;j '" '. '. and employment in areas::, 
This Nov~mbe'r, voters in still entrenChed in sexism .. 
Califomhi will-decide· : '. ; Without these programs and 
whether to pass a deceptive' . . .with only the skeleton of sex 
"Civil Rights"?Initiative,' , c'! . " discrimination law, women 
placed on the ballot by . will once again be faced' 
opponents of wpmen's rights with a future:restricted to a 
and civil 'rights. The initia.:. ~ , mere handful of options . 
tive, if passed, will ban.; .. '. . 'lllstead of aworld of oppor­
affirmative acti~n programs'. . tunity~ . 
for w~meI) 'an,d people ,of:.. ~ " 4 ' Ai 

color in public employment, education, and contract- ." From '64, 'to ~96: Stin Fighting! 
. ing. Additionally, the,initiati~e will make discrimination. 
agains~ women and girls legal by,,guttingthe state's. ~e hist~Iidi964'Freed~m S~hun~r of th~ Civil Rights 
constitutional protection against sex discrimination. :Movement fpcused the nation's attention on thJ",' .. ~.' ". .:,,'./ .,'." .. injustices 'of raciafbigotry and hatred. Students fro,m

. This is not . anoisolated attack-- ITJS SWEEPING TIlE across the country tra~~led to Mississippi to. register
NATION! Similar meast:lresarebeir\g,clrculated for: .and mobilize African":.Ari1.edcan voters in unprec.'· . 
the ballotir\'Colorado, Washington,.Oregon/and edented nu~bers. . . 
Florida, Virtua~ly identical bills wereintroduceq.· in I" 

another 17 state legislatures and nine in Congress, Now, ~ith thethreat,todbse the doors of opportUnity 
: J,: " ':';, ,,(' ~.. x,, ,. I'" '. on women, and people of color and him back the dock 

, .. Our·Futureis on 'the Line!': \~. on women's rights, we must mobilize a massive 
sh:!dent campaign -- this time to save women's rights

'. The p'assageof these clece'ptive"CivilRights" mitia:-' and civil rights.' We must sow:id the'alarm and alert 
tives'- whidl: are really'Civil Wrongs -- mean a . . ' the nation to this' attempt to'slam the.doors of OPPOI'­
clangetous rktUm 'to the days wheneducatiortal, ,. ttuiitY'on women an~ people of color!" ... ' ' . . "\, . 

Sponsored by The Feminist Majority and 
The Campaign to Save Womeri!s Rights and Civil Rights 

1600 Wilson Blvd. #801 • Arlington. VA 22209' (703) 522-2214' Fax: (703)'522-2219, 
. E-mail: femmaj@feministorg' Web Site: hUp:llwww.feminist.oig 

\ ;{ ~, • ';' !f••. _,:,,:,~ .01. ", ,.' ..""'....,~ ',<11 '1.'\' , ".' , ," .,' ' , 



NEWS RELEASE 


. For Immediate Release Contact: Jennifer Nelson 
,Sunday, March 24, 1996 (916) 368·2274 

DOLE ENDORSES CCRI 

Westminster, CA •• Republican presidential candidate Senator Sob Dole formally 
endorsed the California Civil Rights Initiative (CCRI) today, appearing at a rally In ' 
Orange County with California Governor Pete Wilson and CCRI chairman Ward 
Connerly. . ! ' 

"We appreciate Senator Dole's support at the national level and welcome his 

endorsement, which reminds all of us that it is the responsibility of each state to 

prohibit discrimination and preferences in state programs," said Connerly. 

"California can show the way with the California Civil Rights Initiative." 


The California Civil Rights Initiative would amend California's Constitution to 
'include a ban on race and gender preferences in government hiring, contracting and 

, education programs. The measure's signature petitions are currently being , 
reviewed by the Secretary of State's office. Once'the validity of the signatures is, ' 
determines, CCRI will appear on the November 1996 ballot. 

In addition to endorsing CCRI, Senator Dole is authoring federal legislation which 
, would enact similar bans on race and gender preferences in government-run 
,programs at the, federal le,vel.'Oole'~ legislation .- the Equal Opportunity Act of 
1995 •• prohibits the fede'ral government from granting preferences in three key 
areas: federal employment, federal contracting, and programs wholly administered 
by the federal government. 

"We applaud Senator Dole's efforts to enact bans on race and gender ,preferences, 
at the federal level," said Connerly. "But it is important that states take the steps 

• rtecessary to ensure that people are judged on their abilities, not on their race or 
gender. " 

# # It 

California Civil Rf2'h15 InitIative 
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'.-""'. ·Th.~:I~t~iJls,hip .(if a Lifetih1.e 
Counter: the 'Attack on Our. ,athletic:and E'mploYment oPPQrtunities w~re severely. 

VH.·~ .. '" 	 " • ,'.~" • .' 'r .. ' ."". restricte'd :.:_ a'd'ay when women-'could b'e fired for 
PaY,.C:hecks:and Educ.aUon! .",' being pregnant or shut out of jobsJor hav~g pre- . 

.. ':'" .' .."'" . , school children, , 

The Campaign h)'S~veWomen'sRightsandCivil " ',' .,' i. . ," 


Rights wants you fora once in a lifetime intemship- Remember, the "glass ceiling" is cracked, but not yet 

Freedom SUffiIller '96; Keep the doors of opportunitY . broken:, The people making the decisions about whom 

open-for,women ind people . :,'., " to hire, fire and admit are " 

of color, as you lead the :fight " ' .' still predominantly male; ' .. 

t07tell Califomia:'and· the ' , :, Affiimative action programs 

natipn:-;;; 'WOMENWON(T make it possible for women 

GO BACK! '. to pursue their education 


" ,," " ...',' and employment in areas ::' 
This November, ~oters in' . still entrenched in sexism. ' 
California w:illdecide:,' , Without these programs:and 
'whetherlo pass a' deceptive , , .with ofllythe skeleton of sex' 
"Civil Rights",Initiative, " ,'.; discrimination law, women 
placed on the ballot by will once again be faced' 
opponents of women's rights ,with a future restricted to a 
and civil'rights. The initia~ ~ '. . inere handful of optiQns . 
tive, if passed, will 1:)an, :. , . instead of a world of oppor­
affirmative actio.n programs· , . tunity .. ' 
for womeI).,and people,df, '. " .. ' . 
color in public employment, educ.ation, and contract­ From '64 'to '96: Still Fighting! 
ing: Additionally, the.initiativ.e will make discrimination. 
agains~ ,"?omenand girls legal by:guttingthe state'~ '. The hiStorid 1964Fr,eed~rri S~riitner of the, Civil Rights 
constitutional protection against sex discrimination; :Movement focused the nation's attention on the 

~i . 	 '(7-'., .. ' ":"/ .,' .,' '~::"'; irtl'ustic~~'ofraciarbigotry" and hatred. Stud.~ntsfrom 
This is not an isolated attack- IT, IS SWEEPING TIlE , . .' . across the country trav.e,led to Mississippi to, register 
NATION!; Similar measures ar¢.being' circulated for·; and mobilize African ..Arnedcan voters in unprec­
the ballot in Colorado, :Washington,.Oregon, and ' edented numbers. . 
Florida. Virtually identical billswereintroduceq,in . ,...., . .. :. '.j i 

another 17 state legislatures and nine in Congress. " Now, With ifle:threat'.to"dose ~e doors~f opportunity 
. 1. • , ' .". on women. ahd people of c.olor and tuin back the dock 

" 'Our Future.is o~:the LineL ", on women's rights, we must mobilize a massive 
sh.!dent ca.rnpaign -- ~is time to save women's rights 

Thepass'a'ge of th~sedec~ptive"Ci~ilRights" mitia;-.'·· and civil rights .. We must souria. the'alarIn and alert 
tives:-2whiCJ:\ are really Civil Wrongs-': mean a ". ' the natioi:\'to this' attempt to'slam thedoo~s of ~)PPOI:- . 
darlgeious retUrn to the days when educational, :,. tunity"ori women an~ people of color! I'. . 

. , . ~ 

, , '. Sponsored oy The Feminist M~jority and 
The Campaign to Save Womeri!s Rights and Civil Rights 


1600 Wilson Blvd. #801 • Arlington, VA 22209· (703) 522 .. 2214· Fax: (703)'522.. 2219, 

E-mail: femmaj@feministorg· Web Site: http://www.feminist.org 
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WOlDen Won't Go Back! 
The Campaign to Save Women's Rights andCivil Rights 

, , " '., 	 ,; 
" ,Yes! OSign me up for Freedom Summer '96 . . ;.' ­

, ". "{' ,\ 

o Sign me up for Free<;loffi'FaU '96 -:,,'.' '. 
, 0 Send m~ Squad Coordinator info~ation toorga~ize my s~hoolor group/ ;, 

o I can leadljoin a voter registration team (in campus, ' .' ' .: 
Name: _______---'_________.:..-_.______,___---- Affiliafion·(school oj:-gro~p): -';-_____________________ 

Address:_~______________~____~__________~_____________';_'________',~__~______________ 

City, State, Zip: ---~-:-----;----,.-:-------:---:----;-;-;--,.,--:-:----:---:-----:-,--:----,.--c---~------
Phone: ___--,;---'-r_-:-i;';_"---:---:-'-''''..,:,---.;;-.;-.....:.,'-~......;:' FA!,:, _....;,.,'_..;;,;,.-<'_'"..:..-....:.":....'"_"'""-,.,,:.--,-';';"-_ E::Mail::,;-'7-~~:.+;_."_'...:...'-:....'.....:'--:...,.____....:-_____ 

", ~.~ /, ",,' "'t,' 	 ,~, 1" .;,...':). 1",..: 

End of spring term> ______~________-----:-_____ 
O-f'needhousihg:,,"i"- :C"""".' ~;,,,•.:.;' :,:',"", ' .• -"?,~'<';'.:.:':t,·r',:'~ ."4•. ',, ,-"'".' ',~". ' -: ,.' 

, 0 I can provide housi~l(f0r.p1ys~lf an!i ~ gtherpeopJe in thef(]~I0'Y.ipg areaS:·, 
. ' ~" ',:;:' .; t ..\:':",;~' .' ~:. ',' ~t " ,:': ~~., :,!" .. •1_ .,;. • .::; ,t 

. The Feminist Majority· 1600 Wilson Blvd. #801 • Arlington, VA 22209· (703) 522-2214· Fax: (703) 522-2219 . 
. -":: 8I05"W. Ttiird'St .• LosAngeles:CA-'90048" !(:l13) '651-0495 ~ (213) 653-2689 ·.E-mail: femmaj@(emijrls,t.,org , 

, .: 	 t" 

~' '.!!:egistra!.!!!.n' di'adlin~/or,ju!le is; :::::~ning .s::';,ion'is May 1st; dea:Jline forJ.ulY T Jsf trai~ing' session is',unelst. .,-_ 

. .- Vo}unteer,for'Freedc:>m(':'''' , .' .: .. Freedom.: Fall 196' , '.. :. I 
.', , . . . 	 ,:l.!, ;:; !'; • . ~ . . ~ , i 

I •• ~. ,1'. '. .'. , ; . '. ~( 

Join thous;rr;ds'of Freedom Activists in Califomiafor T~ke your fall semester pff to Save Wq'men's Rights' 
an iQtense-i'on the ground!'. experience in women's rights ahd Civil Rights! You will work with th.ousands of, :,' 
and civil rights !organi~g. We:need your strength· to' ,student~ mobilized on, university'andcollege.cam­! 

comqat the 'st~alth'attacks on the rights of women and" 'puses, throughout California to register"educa,te, ¥\d 
people, of color! :,!; ." ' " ',: " ',' ,,' ',' :,' ," get out thev'ote. Our goal is to register the largest 

,t " ' 'j' " ,.' _ ,:' ' .: ;, "perceritag~ of studepts pf any state in history! .free~;,. 
Form F~e'e:d~IIl SU~l\Jrier'Sq~ads! '!'d~gru:;izey~ur, ;~., >-'.' .<;lorn Activists will'work on campuses and in commu- . 
campuses;, teams; friends; co-workers; feminISt;-' '.;,i 

African:. American; Latina, Asian~Ameriean/' Lesbian/ 
Bisex:ualf,GaYi ,.-" -' -.' " ' ' ' :'­
and church, 
groups.forthis ' 
all oureffort to' 
save'women's' -'h' 

and: civil;rights;.: 
- before it's too . 
late! Although 
this is an·.u,npaid . 
internship, .-,. 
many students ' 

• 	 . ~ J' ; '. (. j 

have s'uccess- . ,,, 
ful,y r~i~~9-':·:.~, " 

:' a"" . In "'a 1 ornla 
.i~ten:se cou'r~e in 
.:',gra~~sibots ,,?rganizi'ng,o ' . • .::, BUllrlcampus co~litiqns,;:": :,' !,.."., 

. Organize massive 'voter registration . ... fea~d,the, fight to Save " , drives' -.- ; . .' 

Womeri'sRights' arid Civil Create educational/awareness events 
.0:.: ' 

fun.~s,~:~7i;!, ..,~:, ;t' \~ ',,). '; 'd~,,' ,.!:~ o':.,,! 
commun~t~rstocov7r ~xpeI~~~s,!," I;, ',Ii i, -'_', ',. ,. ,:? I 
.' . 	 . , " .,'" ... , 
Freedom Summer '96 Squads will organize'massive 
v?~~rregi~!r~ti~nArh'e~ o~, car;npus~s,an~,ifl,the ;" 
c9mlIl~ity f?f ilii$Qjstpric fight'fo'r women's ,right!>, 
and ciy~~ii!!ihts: . ;" ":,.,.:: '. .', ' """ '" "". ' 

, :, .. ;, , '. 1. " ~ . , "'." '. • - ­

. Fre~q0fn. Su#m.le-r:A~~~vi~t~ \Vi,lrdistrib¥~eed'u~atjQlJ~: 
liter~tu.re .ap~:J:staff ,phon~9.'¥l~$JO alert Californi~, _ ! 

v'~ters .~o ~~ ~ang~rs'P9sed,by the'dec~ptiye :'ci~il, .: ' 

niti~s to dramatically iOcreasevoter r'egistra~ionJor 18­
.24 year:old ,voters' -:.: a,wealth of untapped voting 

',.p~wer! Through intense g~ass,:,roots campus 
'and;c.omm~ty organizing ~reed9I? Fall­
,Activists will: . '_" ", 

or an ";, 

• 	 .' Sou~athe alarm ab,ouf the da~ger to 
'.' wom~n's and c,ivil rlghts ..·, :,', 

Table, and leaflet at coi'icerts, lectures, 
. , l" .• : "', "',' !• 

Freedom Activists will organize the defeat of 
,'., 'thedeceptive California "Civil Rights,:~ ,! ,,' 

:Initiative: Together,.withyour FreedomSquad; laUnch 
an intense absentee ballot campaign to'ensure the . 
vi;>ices and votes ohtudents are heard! ;' ;..': 

"." " '". 
Don't miss this chance for the Internship ofa Lifetime! 

. , Young p~ople.have ,cl;1anged th~ po~itiSal tide before -­
from Civil Rights to Women's Rights. We must 
c:ontin~e to shap€! ,the fac~ ~f the nation as~ ~e~~ter,I,1ot 
only the:96 electiQns~aso~, but. al~.o a pew ~entury. ..: 
We must notal.low,progr~~ en~~rin~,our educ~ti~n 

R,i~Pts lI:utla~~ve, ~d go 900r;~~-40~~ ~d :wer~-., ._":" ", ..ar:d.pay checks tob~ t:}~<iangere?on our watch7'~. 
place-to-workplace to educate and mob*ze_vQters~., , .. . WOMEN WON'T GO BACK!! 
Freedom Summer '96 Squads will shoW. \=aliforlua ,aft<;i , :... . .' _ " ! 

the n~tion the strength pf 0~r voiCes ,and opr votes!' " .. ~;,;. J : • '., ­

" ,'. . " .!. 1;" ." ,": ';, ~'I 

http:liter~tu.re
mailto:femmaj@(emijrls,t.,org


NEWS RELEASE 

, For Immediate Release Contact: Jennifer Nelson 
Sunday, March' 24, 1996 (916) 368-2274 

< 'DOLE ENDORSES CCRI 

Westminster, CA ..• Republican presidential candidate Senator Bob Dole form'ally 
endorsed the California Civil Rights Initia'tive (CCRl) today, appearing at a rally In ' 
Orange County with C,alifornia Governor Pete Wilson and CCRI chairman Ward 

, Connerly. ' 

"We appreciate Ser:latorDole's support at the national level and welcome his 
endorsement, which reminds all of us, ,that it is the responsibility of each state t'o ' 
prohibit discrimination and preferences in state programs, I' said Connerly.; 

, "California can show the way with the California Civil Rights Initiative. " 

The California Civil Rights Initiative would amend California's Constitution to 
'include a ban on race and gender preferences in government hiring, contracting and 
education programs. The measure's signature petitions are currently being 
reviewed by the Secretary of State's office. Once the validity of the signatures is, 
determines, CCRI will appear on the November 1996 ballot. 

, In addition to endorsing, CCRI, Senator Dole is authoring federal legislation which 

, would enact similar bans on race and gender preferences in government-run 

< programs at the federal level .. 'Dole'~ legislation •• the E'qual Opportunity Act of 

'·1995 •• prohibits the fediiral government from granting preferences in three key' 

areas: federal employment, federal contrecting, and programs wholly administered. 
by the federal government •. 

.. "We applaud Senator Dole's efforts to enact bans on race and gender .preferences " 
. at the federal level," said Connerly.' "But it is important that states' take the steps 
. n.ecessary to ensure that peopl.e are judged on their abilities,< not on their race or 
gender." 

# II II 

California Civil Rhrhts fnltlative 



:. '," ... " . .' .•~ " f 

D.eceptiye "G~vil·Rights". I~itiativ,e·.,:> 

. . Legali~es Sex Discrimination· ., ' 


Sneak Attack on Women's Rights destroy. We mu~t not sirquietly as the' right-wing 
and Ci~il Rights funnels money -- BIG MONEY -- into a nationwide 

.. ~ttack on w.omen's rights -:.. our gains:' If this. rollback';:i .1; . . 

. Deceptive "Civil Rights" :Initiatives·are being . occurs, women win never shatter the glass telling and .. 
.. moveinto'positi'ons o(respect and power in'th:e' .. circulated in five st~t~s for the November1996 g~neral 

election ballot: Cillifornia, Colorado, Florida, Oregon,. American workforce, the acad~my or sports' arena. 

and Washington, Similar legislative efforts have been 
\ " 

Don't be' fooled ~- this steaith attack not only bans introduced in at least 17 states under "Civil Rights" or 

"Equal Opportunity" titles~ Also, with the backing of affirmative action programs for women and people cif 


. color, but it is so devastating, it actually guts sex
leaders in both houses of Cong~ess, nine similar. bills 

have been introduced at the Federal level. discrimina~iQ~ law. If these deceptive "Civil , 


.. , ,\ Rights" Iriitiatives pass, not only won't women be able 


These initiatives are, neither "Civi!'" nor "Right"-­ to get a foot \n the door, but when it is slammed on us, 

there ~ill 'be no effective legal recourse!! '. '
they are tricky. InJact; they actually amend the ".' 

'.' I' " ,.' . 

language of the Civil Rights Act of 1964 by changing 
a few k('(y words in order to gut sex discrimination law Clause"e": The "Skeleton" .'Clause 

. and ban affirmatiye action programs for women al}d Burie~ \yithin the text of many of these "Civil Rights" 
people of color. These dangerous initiatives could Initiatives exists Clause "C" -- the "Skeleton" Clause. 
force women back to a This claw;;e legalizes 
day when educational, government sex . 
athletic and ~ 'Clause "C": discrimination in public 
employment '. employment, '. ~ .The "Skeleton" Clau'se opportunities were., . , .education, and' 

severely restrict~d -- a, I "contFacti~g. ,The
"Nothing in this section' snallbe 
day when women "Skeleton" Clause 
could be fired for interpreted as prohibiting bona fide leaves the bare I?ones 

being pregnant. qualifications based ort sex which are ofsexdiscrimihation' 


law in place without:
reasonably necessary to the normalOnly now, after years the g~lts that'niake 

of struggle, h~v~ . . operation of public employment, public , enforcement a reality. 

women become 22.7%' Text such as " .
education, or public contracting. " of lawyers and judges" . :'rt;asqnabiy nece~s'qry ; 
11.8% ofcoilege· . to the: nO!nlal ,.'I 

presidents, 8% of , . operation ... " are code 
police officers, 14.7% .ofcollege and university. words which relegate sex discrimination law from a . 
professors, and 34.8 %of college ,athletes, yetwe ·are high or medium level of scrutiny 'to the lowest standard 
more than 50% of the p6pulation of this·country. No, ofjudicial review. In other words, any reason for 
we have not reached equality in the workplace, the 'discrimination against women and gids in' employment, 
academy or sports 'arena,'but we have made gains -- . admittance, contracting, wages, promotion -- be it size, 
gains wnich would not'have been possible'without the ofuniforiTIs,.availabi~ity of gerider specific space or 
,very programs' opponents of women's 'fights s,eek to .. lim~ted. funding ~- may be ruled acceptable. 

,,' ' 



r: '. 

, The "Skeletohlt Clause:, " " ".,•• p~~vide bOYS; team~ ~ith ~orefundini 'and staff 
, Wome~ls PayChecksOri"the'.Line" " :,:,because boys'sp6rts are' Illore expensive. Unequal 

,', 
distribution offuiiding and staff time deprives women 

, These deceptive "Civil Rights" Ipitiatives 'allow and 'girls ofthe r~s'ourcesn~eded for educational and 
, • • t' 

public employers to exclude women' from jobs, ' , athletic opportuniti'es', 

TraditionaJIy" policedepartments'kept many women" 

out by instituting arbitrary requirements'Which eouid 'JOIN THEC:AMPAIGNT<YSAVE 

be deemed "reasonably necessary" for a police officer. ' WOMEN'S, RIGHTS AND CIVIL RIGHTSr 

the passi;lge ofthe decepti~'e California "Civil RIghts" ..' " '" 


Initiative will gut the existing strong' constitutional and ,. 'Su~poited by a ~oaiition of c6mmitted ~orrien 's ,rights 

statutory p~o'tections which outlaws~~ aiscriminati~n. , : anef civil rights organizations: including:, YWCA 'ot the' 


" .• : 'I' •. ",' . f: . '" ',,:,,','" . , " 
USA"the FemInist M~jority,t'he,NAACP Leg~1 

Ynless we stop thi'Californici "Civil Rights"'Initiative 
in its tracks,atlycracks 'women have ,made i~the <;Jl:;lSS' ' 
Ceiling WIll be' sealed ~- along with our fate. Women 
\vill befo~ced in~to I~w-paying, I~'w-;tatu~ jobs ~~d, '" 

, will b~ discri~inated against in the employmen(a~ena' 
-- from high-level corporate positions to traditionally 
male blue-coil~r positions. ' ' , , ' > , 

, "t'"

The '''Skeleton It Clause: 
Women'~ Education and Sports(>n the Line ' 

,.f ., . 

The educati~nal arid athletic opport~nities for women 
and girls in public institutiori~ will be severely 
restricteq upon the passage of the deceptive California 
"Civil Rights" I,nitiative. Public ~chool administrato'rs , 
and athle'tic directors will, once 'again, h~ve'a license' ' 
to discriminate againstwomen and girls~ , For example, • 
they fnight.clai'm it is "reasonably necessary" to 

Defe~se and Education Funcl,'MALDEF, NOW, 
Coalition of Labor Union Women; Asian Pacific 

"American Legal Center and rrioretha~80 women~s ' 
righ~s;civil fights and' student organization~,; the 
,<;ampaign is driven by the ,need to mobilizewoinen'~ .­
votes: 

" 'f 

Out stnitegy is simple: We intend to get tlie truth out 
aboufthidneak attack on women's 'rights rind' 
opportu'nities, and mobilize women to fight' back, ~, . 
Through television and radio, statewide field, 
organizing, and voter registration drives' on campuses 
and iricoinmu'riities,wewill defeat the aecepti ve 
California "Civil Rights" Initiative. ': 

To get involved with the effort to stop the deceptive " 

;California "Civil Rights" Initiative, ~call or writeThe 

C(j,mpaign To Save Women's Rights and Civil Rights! 


. ~;( ).( " ':', ,"' Fulilrext"of . 
'," ! , • 1 • , "~ , . ' <.., " • '.', , .•• ' 

, 'C~Hfornia>?Civir,Rights~,'. Ipitiatiye ,: 
, ',' A Propos(MState~Wide:Constitut~onalArrtendment '8y':Initiative '" " ' ~, 

(a) The state sti~1I not discriminate;~gAjrJst" or grant preferenti~i treatmeri.i to, 'any i~oiv{Ciuai or group on the basis of race, 
sex, color, ethnicity, or natiot:lalor(ginin the ,operationiofpublic 'employment,pupli'c'ediJ.c~tion; or public contnlcting. 
(b) This se,dion shall apply only to aCFion ta~enafter \he sec'tion:s effective date., ":' '". 
(c) Nothjng in this section shllll,be inte/pretedas, prohibiting bona fide ,iiilalificatiOlis baser! ~n sex which are, :' , 
reasonably necessary to the' n()i.'mal opeiationofpublic"employment, public education~' or, public contracting.' , ' , 
(d) Nothing in this section shall fie i ntetpreted ~~i'nvalid;Hi~g any court order or cOlls~nt decree which is,in force as of the 

, . ..' ft·: ' " '.. , ' • ' •. ~ . , " " . • """'.": : .' , :;r', ... : ~ .'
effecttve date of thIS sectIOn, ' ,,': ' , ", . i.,."" " ' " '. ,': • :',,' ";' ,', ' 

(e) Nothing in thissecti'on s'h~lI, b~:ii-lterPretedasprohi~itlng acti'ory whi2h;'must be taken toesta,61ishormaint~in ";, " 
eligibility for any federal prog~am, wheiein:~iigibility wduld r~stil~::j'n'a loss ()f federa'l ftindsto ,the state. ' ,':, ' . 
(1) For the purposeS of this section, ,"st.,ltt:':~,hall iriCiude;'but !lot nec~ssahly;b~,limit~dlQ, :th'e'state itself, any city, county, 
city and county, public uni:versity sy~te~: in~luding the University 'ot: C~lif~rnia, coinmu~i~y ~ollege district,dpecial ' ' 
district, or any other politiCal subdivision or go,(ernmental instrumentality of or withinthe state, ' ' 
(g) The remedies available for violation~ of this,section shall be the same, reg'ardless of,the injured party's race, sek, color, , 
ethnicity,or nationi\l origin, as, are,otherwise available for violations,of then-existiM California anti-discrimiantion law, 
(h) This ~ection shall be self-executing, If any part or parts of this section, are found to be in conflict with federal law a~d 
the United States Constitution, the section shaH be impl~~ented to the:iTIaximum ~xtent th~t federaila~ and the United , 
States Constitution pennit. Any provision held inv~lid'shall be seve'rable .from the remaining iJOrtions of this section." 

• " - .,' I • ' ..',':' -, ' • > "i. .' 

. the;F~minist Majority::", , 
1600 Wilson Blvd, #80J • Arlington, VA 22209' 0'(3) 522-2214' Fax: (703) 522-2219 

, E-mail: fernmaj@feministorg', Web Site:,http://,,;ww.feminist.org 

http:Site:,http://,,;ww.feminist.org


Status Report on State Initiatives ·Eliminating Affirmative Action & 

Making Sex Discrimination Legal 


Slate 

California 

Colorado 

Delaware 

Rorida 

Title 

California Civil 
Rights Initiative 

A Constitutional 
Amendment 

Equal Opportunityl 
Repeal of 
Affirmative Action 

A Constitutional 
Amendment 

Delaware Civil 
Rights Initiative 

A Constitutional 
Amendment 
A Constitutional 
Amendment 
Restricting 
Discrimination ,by 
the State of Rorida 
or any Political 
Subdivision Thereof 

1996 Ballot Deadline 

Signature Deadline: 
Feb. 21, 1996 

#: signatures necessary: 
690,000 

Signature Deadline: 
Aug. 5,1996 

#: signatures necessary: 
50,000 

Referendum by Act of 
General Assembly 
(HB 114), introduced 
March 29, 1995 

Signature Deadline: 
Aug. 6, 1996 

#: signatures necessary: 
429,428 

Sponsor(s) 

Californians for 
Equal Opportunity 
Glynn Custred 
Tom Wood 

Scott Marian & 
John Nelson, Esq. 

Rep. Wayne Smith 

Campaign for 
Rorida's Future 
Anthony R. Martin 

Synopsis 

Would eliminate all state and local 
programs that "grant preferential treatment 
to any individual or group on the basis of 
race, sex, color, ethnicity, or national 
origin in the operation of public 
employment, public education, or public 
contracting. " 
Exempts gender classifications 
based on bona fide qualification 
reasonably necessary to· normal 
operation of the government 
entity involved. 
Prohibits the state & its political 
subdivisions from considering race, color, 
ethnicity, national origin, gender or 
religion as a factor in decision-making 
pertaining to public employment, public 
contracting, or public education. 
Exempts gender classifications 
based on bona fide occupational 
qualification reasonably necessary 
to normal operation of the 
government entity involved; or if 
the classification is designed to 
protect the physical privacy of 
individuals. 
Prohibits discrimination against, and 
preferential treatment for, any person in 
public employment, cQntracting, and 
education. 

The Constitutional amendment restricts 
"discrimination" by the State of Florida or 
its subdivisions. 

Status 

Filed over 1.2 million 
signitures on February 21, 
1996 

Curtently Gathering 
Signatures. 

Defeated in the State 
Legislature. Delaware 
Legislature temporarily 
adjourned June 30, and runs 
on a tw0:Y.ear session. 
Currently Gathering 
Signatures 

Researched and Compiled by The Feminist Majority and The Service Employees International Union's Research Department 
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Status Report on State Initiatives Eliminating Affirmative Action & 

Making Sex ·DiscriminationLegal 

State 

Massachusetts 

Oregon 

Washington 

Title 1996 Ballot Deadline 

Title Unknown Signature Deadline: 

I Forbids Government ISignature Deadline: 
Preferences Based on July 5, 1996 
Race, Religion, 
Sex, National 
Origin 

A Constitutional 
Amendment 

Shall state and local 
government be 
prohibited from 
granting 
"preferential 
treatment" based on 
race, sex, ethnic or 
sexual minority 
status? 

I# signatures necessary: 
97,681 

Failed to gather 
signatures to meet Dec. 
29, 1 995 deadline to 
submit to state 
legislature. 

S onsar s 

Larry Mack Citizens 
Against Reverse 
Discrimination 
Oregonians for 
Equal Rights 

IGreg Selby and 
Michael Marselle 

Fair Play for 
Washington 

Dr. Ron Taber 

Synopsis 

Anti-affinnative action language, 

Measure would limit such programs by 
forbidding state, local government 
discrimination against, preference for 
citizens based on.race, religion, color, sex, 
national origin. Applies in education, 
employment, contracting, public services, 
Exempts classifications based on 
sex or ability that are reasonably 
necessary to the· normal operation 
of the' state's system of public 
employment or public 
accommodations. 
This measure would prohibit the state and 
political subdivisions from granting 
"preferential treatment" based on race, sex, 
color, ethnicity, national origin, or status 
as a sexual minority. Classifications 
based on sex would be allowed if 
reasonably necessary to public 
employment ~or public education. 

Status 

Failed to gain signatures 

Currently Gathering 
Signatures. 

No plans to re-enter 
initiative. If re-entered, 
deadline is July 5, 1996 to 
submit 181,667 signatures 
for the Nov. 96 ballot. 

A Constitutional 
Amendment 
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StatosReport on Federal Legislation Eliminating Affirmative Action & 

Making Sex Discrimination Legal. 


104 Congress I Title/Author Sponsor(s) 

U.S. Senate IS: 318 

U.S. Senate 

U.S. Senate 

Official Title: An act to amend the Civil 
Rights Act of 1964 to make preferential 
treatment an unlawful employment practice, 
and for other purposes. 

Brief Title: Civil Rights Restoration Act of 
1995. 

Author: Helms 
S.829 

Official Title: An act to provide waivers for 
the establishment of educational opportunity 
schools. 

Brief Title: Educational Opportunity 
Demonstration Act. 

Author: Hutchison 

S. J085 

Official Title: An act to prohibit discrimination 
and preferential treatment on the basis of race,' 
color, national origin, or sex with respect to 
Federal employment. contracts; and programs, 
and for other purposes. 

Brief Title: Equal Opportunity Act of 1995. 

Author: Dole (R) 

No Informatiori 
Available 

No Information 
Available 

McConnell. Simpson, 
Kyl. Brown. Nickles, 
Grassley, Shelby 

Synopsis 

See S. 26 above 

Provides waivers for the establishme'nt of educational opportunity 
schools, in order to: (1) allow experimentation with 
same gender classes for low-income, educationally 
disadvantaged students; (2) determine whether such classes 
make a difference in the educational achievement and 
opportunities of such individuals; and (3) involve parents in the 
educational options and choices of their children. Directs the 
Secretary to waive for up to five years (but'only to the 
extent the Secretary. determines necessary to ensure the 
development and operation of same gender classes) any 
statutory or regulatory requirement of title IX of the 
Education Amendments of 1972. 
Prohibits discrimination or preferences in Federal employment 
and contracting on the basis of race, color, national origin, or 
sex, or entering into a consent decree requiring, authorizing, or 
permitting any such discrimination or preference. Prohibits 
construing the Act to prohibit or limit: (l) employment 
recruiting or encouraging contract bidding or requiring or 
encouraging Federal contractors to so recruit or encourage, if the 
recruiting or encouraging does not involve a numerical' objective 
or ,otherwise granting a preference; (2) any act designed to benefit 
historically Black colleges or universities; (3) any action under a 
Federal law or treaty relating to the Indian tribes; or (4) 
classifications based on sex if sex is a bona fide 
occupational qualification reasonably necessary to 
the normal operation of the Government, contractor, 
or subcontractor, the classification is designed to 
protect privacy, a U.S. national security interest is 
involved,. or the classification is applied regarding 
an armed forces member on active duty in a theater 
of combat operations 

Status 

Referred to 
Senate 
Committee on 
Labor and 
Human 
Resources. 

Referred to 
Senate 
Committee on 
Labor and 
Human 
Resources. 

Referred to 
Senate 
Committee on 
Labor and. 
Human 
Resources. 
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Making Sex Discrimination Legal 


104 Congress Title! Author Sponsor(s) ~nopsis Status 

U.S. Senate S. 26 

Official Title: An act to amend the Civil 
Rights Act of 1964 to make preferential 
treatment an unlawful employment 
practice. and for other purposes. 

Brief Title: Civil Rights Restoration Act 
of 1995 

Author: Helms· 

No Information Available· Amends title VII (Equal Employment 
Opportunities) of the Civil Rights Act of 1964 to 
make it an unlawful employment practice to grant 
preferential treatment on the basis of race, color, . 
religion; sex, or national origin, except: (1) unDer 
existing provisions involving bona fide 
occupational qualifications and religion, sex, or 
national origin or involving employment by a 
religious educational institution; or (2) in recruiting 
applicants. (Current law, that would be replaced by 
this Act, declares that nothing in that .title shall be 
interpreted to require preferential treatment on such 
basis on account of an imbalance in numbers or 
per~entllge~ 

Referred to Senate 
Committee on 
Labor and Human 
Resources. 

U.S. Senate S.497 

Official Title: Act to End Unfair 
Preferential Treatment 

Brief Title: Act to End Unfair Preferential 
Treatment 

Author: Helms & Faircloth 

No Infonnation Available Will amend Title VII, IX, section 15 of the Small 
Business Act (15 U.S.C. 644) or any other 
provision of law to prohibit the Federal 
Government froni using race color, gender, 
ethnicity, or national origin as a criterion for either 
discriminating against, or granting preferential 
treatment to, any individual or group; or in a 
manner that has the effect of requiring that 
employment positions be allocated among 
individuals or groups with respect to providing 
public employment, conducting public contracting, 
or providing a I:"ederal benefit for education or other 
activities. 
Nothing in this chapter shall be 
interpreted as prohibiting classifications 
based on gender that are reasonably 
necessary to the normal provision of 
public employment, conduct of public 
contracting, or provision of a Federal 
benefit. 
The term 'Federal benefit' means -­ (A) 
funds made available through a Federal 
contract; or (B) cash or in-kind assistance 
in the form ofa payment, grant, loan, or 
loan guarantee, provided through any 
program· administered or funded by the 
Federal Government. 

Referred to the 
Committee on 
Governmental 
Affairs. 
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Status Report oil Federal Legislation. Eliminating Affirmative Action & 

Making Sex Discrimination Legal 


104 COl!1;fcss Title/Author Sj:lonsor(s) . Synj!psis Status 

U.S. House of H.R. 1840 Herger, Stockman, Packard, Seastrand, Prohibits the use of race, sex, color, ethnicity, or Referred to 
Representatives Official Title: A bill to ensure equal Doolittle, Wicker national origin as a criterion for either Subcommittee on 

opportunity in employment, education, discriminating against or granting preferential the Constitution 
and contracting. treatment to any indi vidual or group in 7-18-95 

employment, education, or contracting. 
Brief Title: American Action Act of 1995 

Author: Radanovich (R) 
U.S. House of H.R. 1764 No Information Available Will amend Title VII. IX. section 15 of the Small Referred to House 
Representatives Business Act (15 U.S.C. 644) or any other Committee on the 

Official Title: Act to End Unfair. provision of law to prohibit the Federal Judiciary . 
Preferential Treatment Government from using race color, gender, 

ethnicity, or' national origin as a criterion for either 
Brief Title: Act to End Unfair Preferential discriminating against. or granting preferential· 
Treatment'. treatment to. any individual or group; or in a 

manner that has the effect of requiring that 
Author: Funderburk employment positions be allocated among 

individuals or groups with respect to providing 
public employment, conducting public contracting, 
or providing a Federal benefit for education or other 
activities. 
Nothing in this chapter shall be 

.interpreted as prohibiting classifications 
based on gender that are reasonably 
necessary to the normal provision of 
public employment, conduct of public 
contractiug, or provision of a Federal 
benefit. 
The term 'Federal benefit'· means _. (A) 
funds made available through a·Federal 
contract; or (B) cash· or in-kind assistance 
in the form of a payment, grant, loan, or 
loan guarantee, provided through any 
program administered or funded by the 
Federal Government. 
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StatosReport on Federal Legislation Eliminating Affirmative Action & 

Making Sex Discrimination Legal 


104 Congress Title! Author Sponsor(s) Synopsis Status 

U.S. House of H.R.2128 Hyde, Molinari, Fowler, Wicker, Prohibits discrimination or preferences in Federal Passed House 
Representati ves 

Official Title: A bill to prohibit 
discrimination and preferential treatment 
on the basis of race, color, national origin, 
or sex with respect to Federal' 
employment, contracts, and programs, and 
for other purposes. 

Brief Title: Equal Opportunity Act of 
1995. 

Author: Canady (R) 

Sensenbrenner, Hoke, Smith (TX). 
Goodlatte. McCollum, Coble, 
Heineman. Bryant (TN). Bono, Barr, . 
Rohrabacher, Istook, Herger, 
Norwood, Callahan, Cunningham, 
Chambliss, Hutchinson. Jones, King, 
Lightfoot, Packard, Paxon, Roberts, 
Roth, Stump, Young (AK); BUrton, 
Dreier, Emerson, Schaefer, Miller 
(FL), Goss, Doolittle, McIntosh, 
Combest, Mica, Scarborough, Smith 
(NJ), Stockman, Walker, Weldon 
(FL), Everett, Lewis (KY). 
Vucanovich. Bilbray, Solomon, 
Seastrand, Bilirakis. Christensen, 
Cubin, Hastert, Laregent, Bunning, 
Clinger, Kolbe, Hancock, Roukema, 
Hostettler, Gramam, Radanovich, 
Oxley, Hoekstra, Bmett (NE),Bass, 
Dornan, Salmon, Ballenger. 
Archer, cooley, Chenoweth, 
Knollenberg, Shaw, Hilleary, Zeliff. 
Bereuter. 
Fields (TX), Spence, DeLay. 

employment and contracting on the basis of race, 
color,. national origin, or sex, or entering into a 
consent decree requiring, authorizing, or pemtitting 
any such discrimination or preference. 

Prohibits construing the Act to prohibit or limit: 
(1) employment recruiting or encouraging contract 
bidding or requiring or encouraging Federal 
contractors to so recruit or encourage, if the 
recruiting or encouraging does not involve a 
numerical objective or otherwise granting a 
preference; (2) any act designed to benefit 
historically Black colleges or universities; (3) any 
action under a Federal law or treaty relating to the 
Indian tribes; or (4) classifications based on 
sex if sex is a bona fide occupational 
qualification reasonably necessary to the 
normal operation of the Government, 
contractor, or subcontractor;. the 
classification is designed to protect 
privacy; a U.S. national security interest 
is involved; or .the classification is 
applied regarding an armed forces member 
on active duty in a theater of combat 
operations. 

Judiciary Sub­
Committee by an 8 
- 5 vote 3-7-96. 
Being sent to full 
panel for 
consideration by the 
Judiciary 
Committee. 
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Status Report on Administrative Actions Eliminating Affirmative Action & 
Making Sex Discrimination Legal 

State Date Initiatedffype of Order Sponsor Synopsis 

California Executive Order 

June 1995 

Governor Pete Wilson Eliminated volunteer 
committees which oversaw 
how welt the state was meeting 
its goals in awarding 15% of 
the money spent on state 
contracts to minority-owned 
businesses and 5% to women~ 
owned businesses. The order 
also abruptly terminated 
business advisory councils in 
the Dept. of General Services, 
Caltrans and the Dept. of 
Corrections that were made up 
of representatives from 
minority and women's business 
groups. 

California Resolution SP-2 

July 1995 

University of California 
Regents led by Ward Connerly 

Eliminated Affirmative Action 
in admissions. hiring and 
promotion of both faculty and 
staff. 

California Executive Order 

October 1995 

Governor Pete Wilson Reduces hiring level target 
goals in federal highway & road 
construction contracts for 
women and minorities from 
20% to 10%. 

Louisiana Executive Order 

January 1996 

Governor Mike Foster Abolishes minority set-aside 
and affirmative action hiring 
programs based on race or 
gender. 
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Status Report on State Legislation· Eliminating Affirmative Action & 

Making'Sex Discrimination Legal 


State Title Introduction Date Sponsor~ Synopsis Status 

California AB211 Introduced 1995 Rep. Richter Would repeal the California Community Failed in Committee on 
Session Colleges, public schools, and State Civil Higher Education 

Service affirmative action employment 
programs. 
Prohibits public officers and emp.loyees . 
from giving any preference based on race, 
sex, color, ethnicity or national origin. 
Makes said employees and officers 
personally liable for violations; Repeals 
annual "glass ceiling" report on 
promotion and salaries of women 

California I~CA 2 IIntroduced 1995 
Session 

I:R'P' Riehl" 
and minorities in the· sta'te civil 
service. 
Would prohibit state and local , 
governments, including all institutions of 

Periding in Assembly 
C~mmittee on Judiciary. 

public higher education, from using race. 
sex. color. ethnicity, or national origin for ACA2 is identical to ACA 
discrimination or preferential treatment in 47 (Richter) from the 1993­
the operation of public employment, 94 Regular Session which 
public education. and public contracting. failed passage in same 
Exempts classifications. based on committee. ' 
sex th;tt which are reasonably 
necessary to the normal operation 
of the State's system of public 

California 
, AB 727 '.' 'I Introdu~ed 1995 Rep. Richter 

employment or public' education. 
Would prohibit public educational Failed passage in Assembly 

Session institutions from considering race in Higher Ed. Committee. 
admissions, financial aid. or grading. reconsideration ~ted. 

California AB 833 Introduced 1995" Rep. Richter Would prohibit an public post secondary Failed passage in Assembly 
Session educational institution. from using race, Higher Ed. Committee, 

color, religion, sex,o~ nationa\origin as a reconsideration granted; 
criterion for discrimination or preferential 
treatment in the appointment, retention. 
tenure. promotion, compensation. or o~her 
employment terms of a member of the 
faculty. 
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Status Report on 	State Legislation Eliminating Affirmative Action & 
Making Sex Discrimination Legal 

State 

California 

California 

California 

California 

Title 

AB384 

SB 938 

SCA 10­

SB 939 

Introduction Date I Sponsor(s) 

Introduced 1995 I Rep. Richter 
Session 

Introduced 1995 I Sen. Campbell 
Session 

Introduced 1995 I Sen. Kopp 
Session 

Introduced 1995 I Sen. Campbell 
Session 

Synopsis 

Would repeal requirements for state 
agencies to meet, or to make a good faith 
effort to meet, statewide contract 
participation goals for minority-owned 
business enterprises (MBE) and women~ 
owned business enterprises (WBE). 
Would repeal requirements for state 
agencies to meet, or to make a good faith 
effort to meet, statewide contract 
participation goals for minority-owned 
business enterprises (MBE) and women­
owned business enlerprises (WBE). 
Would prohibit the state and any of its 
subdivisions from using race, sex, color, 
ethnicity or national origin as a criterion 
for discriminating against, or granting 
preferential treatment to, any individual or 
group in the operation of the state's 
system of public employment, public 
education, or public contracting. 
Exempts classifications' based on 
sex that are. reasonably necessary 
to the normal operation of the 
State's system of public 
employment or public education. 
Would repeal affirmative action 
requirementscoricerning minorities and 
women at state agencies, school districts, 
and community college districts: Would 
prohibit any public officer or employee 
from giving any preferences on the basis 
of race, sex, color ethnicity or national 
origin to any person for hiring or 
promotional purposes, except that 
socioeconomic factors may be considered 
when evaluating applicants for entry level 
jobs. 

Status 

Pending in Assembly 
policy committee. 

Failed passage in Senate 
Committee on 
Governmental 
Organization, 
reconsideration granted 

Failed passage in Senate 
Judiciary Committee. 
Reconsideration granted. 

Failed passage in Senate 
P.E. & R~ommittee. 
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Status Report oQStateLegislation Eliminating Affirmative Action & 

Making" Sex Discrinlfnation Legai 


Status 

California :- . 

, Synopsis State Introduction Date, Sponsor(s)Title 
Failed Plilssage in Senate 

Session 
Introduced 1995 . Sen. Campbell ' Would prohibit, except under court orders, SB 940 

Education Committee,' public schools or institutions from 
" , considering-a person's race with respect to reconsideration grantc~,: 

< a decision to admit 'that person to the .. .. education. institution, a decision to provide 
financial assistance to that person, and an -
evaiuation of t.hat person's academic 

.. performance . 
Colorado Vetoed May 2 by governor. 

Session 
SCR 8 Introduced 1995 A constitutional amendment prohibiting Sen. Coffman 

the use of preferential policies in state' 
contracting. 

Georgia House Judiciary Committee 
1995 Session 

HR 154 Introduced Rep.'Earl Ehrhart Prohibits the state from using race, sex, 
Ehrhart predicted bill would color, ethnicity, or national origin as a . ." make it out of committee,criterion for public employment; public 

. in 1996. Failed 
Georgia, 

education, or publiccontracting . 
Failed to make it out of,SB 82 Would ban the state and any of its political Introduced 1995 Sen. Cheeks, 

' \ 

committee.,subdivisions from discriminating against , Session-
or granting preferential treatment to any 

" 
" 

. individual or group in employment, 
education, or contracting. 

Illinois 

, " 

',' SB 154 Senate Rules Committee 
1995 Session 
IntrOduced ,Sen. 'Barkhausen Provides that nothing in Human Rights 

Act shall be construed as requiring any 
,­ employer, employment agency or labor 

organization to give 'preferential 
treatment" or use other affirmative action 

"" , based on sexual orientation; t~at ., 

discrimination against a person because of 
",',.. his or her sexual orientation constitutes . , 

unlawful discrimination under the Act. ' 
.. ,

'Illinois Failed in coinmittee. 
Session 

SB 1184 Prohibits the state, state agencies, schools It'!!i'oduced 1995 Sen. Dudy~z 
and local units of government from using Maybe reintroduce in '" .. 
race, color, ethnicity, gender or national 

Sen. Lauzen 
Senate and introduced in , 
House.origin as criteria for discrimination or for-

"granting pref~rential treatment to' 
individuals or groups. 

.. House Rules Committee 
'1995 Session 

Illinois HB 110 IntrOduced Rep. Saltsman Prohibits requiring affirmative action 
resolution from the employer before an - airport police officer may become eligible 

, for the sheriffs law enforcementemploye~ 
formula. 

" 

Researc~ed and Compiled by The Feminist Majority and The Service Employees International Union's Research Department 
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St~tus Report on State Legislation Eliminating Affirmative Action .& 

Making Sex Discriminaiio~ Legal ­

State Title Introduction Date' Sponsor(s) Synopsis 'Status 

Louisiana HB 155 
HB 1024 
SB 110 

Introduced 1995 
Sessio,n 

Rep. Bowler 
Rep. Do'nelon 
Sen. Hainkel 

Amendments to State Constitution to 
prohibit the state and its politiCal 

. subdivisions and agents from using race, 

All' failed in committee. 

sex. color. religion, ethnicity, or national 
to discriminate against or grant preferential 
treatment to persons or groups in public 
employment; education. and contracting, 
and from participating in federal or . 
federally mandated programs that use such 
standards. . 

Michigan HJRL Introduced 
1995 Session 

Rep~ David Jay Modeled after the California Civil Rights 
Initiative. Proposal includes language, . 
opposing contracts earmarked 'for minority 
busin~sses and requires firms that receive 

House Judiciary Committee' 

tax breaks or grants from the state to cease 
all affirmative action plans or lose the 
"special arrangement." 

Michigan HB 4972 . Introduced 1995 
Session 

Rep. McManus Has the same language as above, but does 
not require voter approval.' 

House Judiciary Committee 

Michigan HB 4054 Introduced 1995 
Session' 

Rep. Crissman Would prohibit "race-norming" -- the 
practice of weighting tests for jobs or 

House Judiciary Committee 

college admissions to favor minorities. 
Mississippi SC 548 Introduced 

1995 Session 
Sen. Tommy 
Robenson 

A constitutional amendment prohibiting 
discrimination and "preferences." 

Died in Committee during 
1995 session. . 

Missouri SJR 26 . Introduced 1995 
Session 

Sen. "Aotron Prohibits the state or any of its political 
subdivisions or agents to use race, sex, 

Failed in committee 

color. ethnicity, or national origin as a 
criterion for either discriminating against, 
or granting preferential treatment to, any 
individual or group in the state's system of 
public employment, education, or . 
contracting. 

New York AB 6466 
SB 3506 

Introduced 1995 
Session 

Rep. Kirwan 
Sen. Larkin 

Would ban granting preferential treatment 
on account of race, sex, color, ethnicity, or 

Pending in legislature 
which adjourns Jan. 3, 

national origin in public education, 
contracting, and employment. 

1996. 
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Status Report on State Legislation Eliminating Affirmative Action & 

Making Sex Discrimination Legal 


State Title Introduction Date Sponsor(s) Synopsis Status 

North Carolina 

, . 

HB 862 Introduced 
1995.Session 

' . 

Rep. Capps 

" 

Prohibits "preferences" based on race, sex, 
color, or ethnicity in public Hiring, in the 
letting of pu~lic contracts, and in 
appointments to various authorities, 
boards, commissions, councils and 
agencies. 

Judiciary #1 Committee 

Oregon HB 3394 Introduced Rep. Bob Tieman Repeals provisions .of state law requiring 
1995 Session or encouraging affirmative action. 

Prohibits state and local governments from 
using affirmative aCtion to remedy past 
discrimination based on race, religion, 

., 

color, sex or national origin. Bill does not 

-. affect programs promoting employment of 
or assistance to veterans or for the 
disabled. 

Died in House Judiciary 
Committee during 1995 
session. 

Pennsylvania HB 360 Introduced Rep. Gamble Bars, "preferentiaL treatment" based on race, State Government 
1995 Session -sex, or national origin 'in state hiring, Committee 

contracting, or edu'cation. ' 
South Carolina SB 856 

, 

Introduced 
1995 Session 

<, 

Sen. Thomas 

.. 

.. 

Prohibits the state or any of its political 
subdivisions from using race, sex, color, 
ethnicity, or nati~mal origin as acriterion 
for either discriminating against or 
granting "preferential treatment" to any 
individual or group in the operation 9f the 
state's system of public employment, 
public education or contracting in order to 

. create or implement an affirmative action 

Judiciary Committee 
" 

program, 
Texas SJR 45 Introduced 

1995 Session 
Sen. David Sibley A constitutional amendment prohibiting 

state and local governments from 
discriminating against or granting . 
"preferential treatment" to pe~onsbecause 
of their race, sex, sexual orientation, color, 
ethnicity or national .origin in public 
employment, education & contracting. 

Defeated during 199,5 
session. 

Washington HB 1999 Introduced Rep. Scott Smith Prohibits the use of race, sex, color, Failed in Committee during 
1995 session. HB 1901 ethnicity and national origin of an1995 Session 

. ' individual or group in the operation of 
public employment, education, or 
contracting. 
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tJtw '1~ILK" ',Mis
Foes ofAffirmative Action "2.1" /1"

P.Ai,4Are Gaining in Ballot Effort • 
Opponents of affirmative action .. Afftrmafive action Is as much 

sald they expected, that one of the abOut sex dlscrmunatIon as race an;: 
scort:.s of paid and volunteer peiltlon Sal enne 1 ar 
teams working the malls and street a rdlnator for the Femi- ' 
comers around the state had signed fllst Majority, a leading women's 
up the 694,Oooth voter over the week- ,group. "The Republican Party ts 
encLThat was a major numerical wilkmg on·very ·thffi tce on mts. 
threshold,of course. Still. crossing It Women are at least half the vote in! 
will not be the end of the signature- this country. And, believe me, we 
gathering process. . won't go back." . . 

The rough rule In ballot petitioning still, defenders of affirmative ac­
ts that at least one ofeveiy four tlon appear to have much catching 
,signatures turns out to be invalid up to do here. A campalgn director 
because of an ,Incomplete name or has not yet been hired, and there ts 
address or other technicality. So the less than $200,000 in the campaign 
petition teams plan to gather about a treasury. They. have given up on 

e re e million signatures in all. ,flghtiilg the petition drive, but are 
Feb. 21 deadline. .' can they do it In the remaining 16 already working on a fall strat~gy. 

But defenders of affirmative ac- days? , "Ultimately. thts being California, 
tlon are gathering strength, too. for "It's going to be a struggle, but I'm you mostly fight things out on televi­
what promISes to be the most ImpOr- confident that we're going to make it slon and radiO because,the state Is so " . 
tant political reading yet on the fjl- all they way." sald Ward CoMerly, a huge· and . diverse," s8Jd Molly, " 
ture of race- and' sex-based prefer- Sacramento busi!1essman and mem- Munger, a California lawyer for the 
ence programs In the United States. ber of the California Board of Re- NAACP Legal Defe!lse and Educa­

, Instead of fighting the petition pro- gents who, at Governor Wilson's urg- tlonal Fund Inc. "Our challenge Is to . 
cess, supporters of affirmative ac- . ing, took over direction of the petition get the truth out,' that this ballot . 
tlon are concentratlng on winning the drive In December after he and the initiative Is a Republican election , 
November, vote that· they now as- Governor led an effort to roll back ,wedge and a trick to set back women 
sume will take place because of the affirmative 'action in the state unl- and'mlnorltles. We intend to meet 
reinvigOrated petition drive. versity system. . that challenge." . 

Over the last month or so, more The Petition drlye, Originally be- Mr. Connerly, the leader of the 

than 70 women's and civil rights gun by two professors In Northern petition forces, contends that "wom­

groups in California and around the California who contended that fixed en trick themselves"U they support 

country have joined together In the quotas and mandates had replaced affirmative action. 

struggle - not just to preserve pro- voluntary outreach In affirmative "If a woman says affirmative ac­

grams Utat give preference in em- action efforts, faltered and drifted in Hon entitles her to a job, she in effect 

ployment, state contracts and educa- the early going because of ~ shortage takes a job away from her husband,'" 

tion to women and minorities, but' of money and leadership. Since Mr. he says. "It's nothing less than reo , 

also to keep the Issue from, dividing Connerly took over; the' drive has verse discrimination." . 

the Democratic vote In California. become more focused. . Last fall Mr. CoMerly, who ts 

which is crucial to President Clln- More than a mlllion fund-raising black, joined with Governor Wilson, 

ton's re-eiection prospects. , . letters have been sent out. And those an old friend, in the successful but 


Polls taken in the last year have letters, most carrying the signature hotiy contested effort to outlaw race 

indicated that a majority of Califor-' of Mr. Wilson, one of the first leading ,and sex preferences in student ad­

nians no longer believe that affirma- publicflgures to endorse the profes- missions to state universities. Propo- . 

t1ve action programs' are a satisfac· sors' drive, have more thail doubled nents of affirmative action accused 

tory way to eliminate discrimination the money collected for the petition "Mr. Wilson and MI'. CoMerly of stir­

and, given the opportunity, would campaign, to more than $1 mt11l0n. . ring up ,the Issue to focus attention on 

vote to ban their use or to thoroughly For proponents, of affirmative ac- the ballot Initiative effort, an accusa· , 

rewrite them. ti th k d artlcu tion that both men vigorously de~ied.. 


Polis. also Indicate considerable. on, e past ·wee en wasp ­larly important because women's 
dissatisfaction with affirmative ac- . groups from around the country 

tion programs In other parts of the gathered In Washington to discuss 

country, with many people now see- policy Issues. The first Item on their 

ing them as reverse di~crlmlnatlon. agenda was defending affirmative" 


The California initiative says that action from attack in California and 

the state "shall not discriminate at least half a dozen other states, 

against or grant ,preferential treat- including Colorado"Florlda, Illinois, 


" ment to any individual. or group on Oregon and Washington. 
the basis of race,sex, color,ethnicity The defense of affirmative action 
or national origin In the operation pf in California is being led mainly by . 
public employment, public education women's groups, in part because 
or public contracting." But propo-' blacks, among ,the' staunchest de-. 
nents of affirmative action maintain fenders of preferences in many 
that some subsections of the lnitia- . states, account for only 7 percent of 
live are,worded so' loosely that it,. 'California's population, compared 
could be used todiserlmlnate against with a national average of 12:5 per-
women and minorities if it pass~ , cent. 

The past weekend marked impor­

tant milestones for both, Sides in the 

California debate. 
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California and the West 

TUESDAY, DECEMBER 12, 1995 * 

Women's Issues 
A.dded to Debate on 

. "~ 

.Affirmative Action 
, . . . . . - . 

• Ballot: Seeking to rally bipartisan oppositiont:coalition 
says initiative 'would legitimize sex discriminatiqn. 
Backers say it would maintain equal protection. 

By CAlliLEENDECKER 
TIMES POLITICAL WRITER ' 

Seeking to broaden opposition to 
a prop,osed state constitutional 
amendment that, .would strike 
down aCCirmative action 'programs, 
a' coalition 'of women's and minor­
ity groups tis warning that the 
measure could be used to support' 
widespread discrimlnatiol1'against 
women and girls. ' , ' 

At a news conference in Los 

need to defeat theineasure, the 
opponents are highlighting the 

.' views of Republican' women 
bUsiness owners who consider (he 

-proposed initiative 'a death kn.ell 
:for their businesses. ' . , " 
,"It literally Iicen$es discrimina­
tion again,st women 'and girls wh~re, 
It has never been permitted in ,~he 
laws' until now,'" said Katherine 

,Spillar, national coordinator· for the , 
Feminist Majority. ~'We . could go· 
back to the not-so-distant past 

Angeles toqay, the':proposal's op-where women were held out of 
ponents will argue ,that a little-
publicized clause in the "California 

,civil rights initiative", could bar 
women from nontraditional jobs 
and allow schools to ravor boys' 
programs over girls' programs. , 

The national YWCA will also 
announce today that it is jOining 
,the campaign against the initiative, 
marking the first time in its 176­
year history that it has laken sides 
in a pOlilical campaign. The or· 
ganization's ,30 California omces­
will form the backbone of the 
anti·initiative field operation. ' 

In a demonstration or the kind of 
bipartisan opposition they will 

police and firefighting jobs and girls 
,were kept out of sports programs.)' 

One of the GOP women who has ' 
joined the opposition to an inilia~ 
live her party supports is Marth~ 
Diaz Aszkenazy, who has owned a 
San Fernando construction firm for 
15 years. Her business has grown, 
she said, because aCCirmative action 
programs forced biased project 
managers to consider her for work. 

"I( it weren't for arrirmative 
'action, I would have been out of 
business a long lime ago~" said Diaz 
Aszkena~y., whose compaoy 
gross,ed $8 million this year. "The 

, law hasn't changed yet and people 
are already relaXing," she said." 

University of California Regent 
Ward Connerly, who spearheaded 
the UC' system's, reversal of ;if - , 
(lrmative action programs and ,re; 

.' centli took pver leadership oC the 
financially troubleq, initiative' ef-e 
fort, scofCed at. the accusatioris 

, leveled by ,the women's groups. ' 
"This is a red herring," he said. 

"The on:ly, way they think the' 
CCRI can be defeated is if they 
drive women from men and incite " 
the fears of women." ' 

State and national ,polls show 
that while men are more sup_·' 

'portive than women of ,cutting 
back aCfirmative action, there has 
yet: to' be the' full-scale breach 
between the sexes on which the 
initiative's opponents are counting. 
Opponents of the measure have, 
long believed that if they are' to 
defeat it, they will have to rally 
women-particularly 'white ': 

"women-to their side. ' 
, The initiative, being prepared for 

, the November ballot" would ban 

either preCerential treatment or 

discrimination toward any individ­

ual or group "on the basis of race, 

sex, color, ethnicily' or'national 

origin in the operation of public 

employment. public education or 


, public contracting:' ' 

, Practically speaking, it .would 

prohibit stale and local govern-, 
ments from invoking everything 
from informal 'outreach programs 
that seek to draw qualified women 
and minorities to bid on state 
contracts to the more rigid efforts 

'of public universities and schools to : 
accept women or minorities. Gov. 
Pete Wilson and the state Republi­

, can Party are strongly behind the 



INITIATIVE: Affirmative Action Battle 


measure, and it formed part o( the 
rationale (or Wilson's sundered 
presidential campaign. 

At issue now is the third clause 
In the Initiative, which reads" 
"Nothing in this section shall be 
interpreted as proh'ibiting bona fide 
qualifications based on sl!xwhich ' 
are reasonably necessary to the 
normal operation of public employ­
ment, public education or public 

'contracting." 
Like everything else connect,ed 

to the proposed initiative, the In- ' 
tent o( that sentence and the way it, 
would be interpreted by the courts 
are the subject o( angry dissent. 

opponents o( the initiat.ive con­
tend that the so-called "clauseC" 
would allow' any government 
agency·to declare women ineligible 
(or certain jobs or programs. 

, They suggest that women could, 
,(or example, be barred (rom jobs as 
,'firefighters or heavy equipment op-, 
erators under the theory that they 
lack the strength to do the job. Or, 
they say, schools (acing finanCial 
crises ,could decide to, cut girls' 
athletic programs and leave money­
making boys' programs in place. 

Currently, women in Cali(ornia, ' 
are protected by the state constitu­
tion's equal protection clause, 
which bars 'such bias in state 
education and contracting. Bias in 

employment is allowed only if it 
solves a "compel,ling need." 

What' the CCRI would do, said 
NAACP western regional counsel 
Molly Munger. "is replace that In­
credibly strict standard that protects. 
women against discrimination, and 
tum It into a very loose, very vague, 
v.ery dangerous new standard." 

"What they are trying to do 
, . is take away something 

that women have achieved in Calf­
Cornia," she said. 
. 'A legal advisor Cor the initia­
tive's sponsors, however, paints a 
very diC(erent picture of the impact 
of the clause. 

Eugene Volokh, an acting ,law 
professor at UCLA, said the clause 
was included in an effort to keep 
the initiatlve in line with existing 
law and allow exceptions (or those 
c;ompeUing needs that the courts 
already recognize. ' 

The clause, he says, "says that 
'nothing shall be Interpreted as 
prohibiting [sex-based qualifica­
tions).' It doesn't say these things 
are permitted. " 

"n the equal' protection clause 
prohibits it, it stays prohibited," he 
added. "The equal protection clause 
has its own independent (orce." 

Volokh added that federal law 
,would also protect women against 

undue 'discrimination. However, 
the initiative's sponsors have made 
clear that they hope to foHow the 
California measure with a federal 
twin, leaving open the possibility 
that federal protections could be 
aCCected. 

The initiative errort has encoun­
tered rocky fortunes since earlier' 
this year, when it appeared to be a ' 
cinch to make the balioL In recent 
weeks, the measure's former cam- , 
paign manager detailed its Cinancial . 

, (oiJndering, and he later resigned:. ' 
A prominent ,Republican with 

ties to the initiative effort said that 
Connerly, a black businessman and 
Wilson appointee to the UC re­
gents.took over the campaign with 
the understanding that more than 
$500,000 would be donated to the 
cause by party donors and that' 
Wilson would volunteer some po..; 
Utlcal staffers to help shepherd it 
onto the ballot. 

Connerly said in an, interview 
that since he came aboard, about 
$500,000 has been raised (rom do­
nors, including big GOP givers. 
That will allow proponents to com ~ 

.plete the signature-gathering ef- , 
rort by late February, he said. 

As for Wilson forwarding political 
aides to the effort. Connerly said. 
, that although nothing is formalized, ; 
"I woiJld suspect he would." He said 
he is already receiving informal 
political advice from Wilson col­
leagues who are friends o( his. 



Uo~Allgcle~.·.mimes 

. Women Could Lose What 
TlieyDon't.Realize TheyHave 

,ROBIN ABCARIAN 


"you remember, of " 
, course, 'th,e· 

Equal Right~ 
Amendment? That 
bland but controversial' 
proposal that went" 
down in political' 
flames when the re­
quired number of 
states failed to ratify it 
nearly H years ago: 


~~Equiliity of rights under the law shall not 

be.denied or abridged by the United States 

Ocany state on account of sex." ' 


So simple. So just. So threatening, , 

, ,'1 alw~ys thought it was tragic that the 


, ERA was not ratified, always considered it 
a shame that, people who suffer from , 
discrimination .on account of their gender, 
are not entitled to the same constitutional 
'protections afforded people on account of , 
their race orethnicity or national origin. 

Imagine my surprise when I.learned last ' 
week that women in California have. in 
fact, the equivalent of the: Equal Rights 
Amendment. In California, thanks to a 1971 
state Supreme Court decision voiding alaw 
prohibiting women from working as~ar­
tenders. it is illegal to discrimmate agaInst 
women unless iUs necessary to achieve a 
compeUing purpose. In fede~al law, the 
standard is lower, .(For instance, in one 
federal case, an employer ,persuaded the 
court that refusing to hire a woman with 
small children was not illegal discrimina­
tion,' because it was important to the 
business to employ someone who could 
work' long hours unimpeded by family 
responsibilities. In California" say, legal 
scholars. that employer would probably 
have been guilty of breaking the law. ) . 

California's'high standard of protection 
against sex discrimination could plunge in 
November, if the so~called California civil 
rights initiative.is passed by voters. The 
measure is a naked attack on affirmative 
action-badenough-but it also contains a 

,little-publicized clause that could have, ' 
dire consequences for the women of this , 
state. 

SECTION E • WEDNESDAY, FEBRUARY 28. 1996 

'. :Clause C, as the pas~age,js known, will , ,mentoring and outreach progra'ms 
,permit sex :discrimination as long as it, is aimed at increasing the nu~bers of 
"reasonably necessary to the normal op­ .'women and minorities in, public' 
eration of public employment, public edu- :'agencies or academic specialties 

, cation or public contracting." 'such as engineering or math? 
:' Will they support it if it means The operative phrase: "reasonably nec­

essary," Not a compelling justification, as that a public employer might be 
our state law requires now, just a reason- , able to successfully argue in court 

, that .he doesn't have, to hire, a ' ably necessary one. 
. woman who has young children? • , That lower standard, say legal scholars, 

Angeles,is easy to' prove in c,ourt, whereas the Last week in Los a 
coalition of women's groups spear­higher one is almost impossible. ' 
headed by the Feminist Majority ,"This is a dramatic change in'the law,'" 

'-announced their counterattack on , says USC law professor Erwin Chemerin­
the CCRI, which continues to fare sky, who has written about the potential 

,weil in poils. These actiVists be­legal impact of the CCRI. lieve that if women understand,"California women have no idea," says wpat tiley could lose, they will put',Constance Rice or' the NAACP L~gal a '!jtake through the heart of the
Defense and Educational Fund. "We have CCRI in November. They are
something most American women don't ,laun~hing a voter registration
have. California women have the ERA! We·' , drive this summer on college cam­
have it by judicial fiat. .. ; The court did it puses with what they hope will be 

, for us.' .. : California women don't even 2,000 student volunteers from Cali· 
know what' they have' got, let alone what forriia and other states. ,
they are about to lose." ' "Freedom Summer '96" they call 
, I have no basis to judge whether Rice is it, a potent and apt theft of the 

overreacting, but I alSo have no reason to language used 32 years ago when 
doubt her when she' claims that, in the 'more than 1,000 Northern college 
event that the initiative passes, "Twenty students, poured into Mississippi to 

. years from now, theyvviIllook back on this register black citizens to vote. . 
as the beginning of the end of civil rights The heart of the matter is this: Do ' 
laws." ' ' we believe that the world encour- , 

Could be. ,ages everyone equally? Do we be· 
After all, sev:eral bills with similar lieve that black children' have the 

, Iimguage have been introduced in Con­ same shot at professional, business 
gress. California, it has often been said, is a and academic· success as white 
political bellwether. If the CCRI passes, children? Do we believe that 
you can bet it,wilI fire up those in Congress women face no barriers, no dis­

, crimination as they' rise through the who think the playing field for women and 
professional and academic ranks? 'minorities was-contrary to available 

And do we honestly believe that fact.s'.,...leveled long ago. ' 
every white man who loses out on Will women support this initiative if they' 
a promotion or a,contract.has been,,truly understand what it means? Will they 
ripped off by someone of inferior support it if they grasp that it couId mean .,', 
talents? ' an end to women's centers on campuses,to '~ , Of course we don't. Not'if we're 
living in the real world, anyway. 

Vote your conscience in Novem­
ber. ' 

• Robin Abc13rian's column ap: 

pears Wednesdays and Sundays. 

Readers may writeto her a~ the Los 

Angeles Times, Ufe &Style, Times 

Mirror'Square, Los. Angeles, CA 
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Bid to Fight 
Affirmative 
ActionBan 
Announced 
• Ballot: Org<inizers hope 
'Freedom Summer 1996' will 
draw 2,0CKl students from across 
U.S. to battle proposed initiative. 

, Campaign will stress measure's 
impact on women as well as 
minorities. 

ByCATIlLEEN DECKER 
TIMES POLITICAL WRITER 

Accelerating their counterattack now 
that a proposed initiative to,ban affirma­
tive action is winding its way toward the 

November ballot. opponents of the mea­
sure Thursday announced a ,iFreedom 
Summer 1996" effort that they hope will 
bring" college students, from across the 
country to California to fight for the rights , 
of women and minorities. 

The campaign. which organizers hope 
will attract 2.000 students. is modeled after 

. , the 1964 effort in Mississippi, which oc­
curred at the height of the civil rights era. 

This one. however. will have a strong 
dose of gender rights attached to it as welL 
Strategists against the measure' openly 
acknowledge that if the' "California civil 
rights initiative" is seen only asa minority 
issue, it will win. If it is seen as a measure 
:that, dramatically affects laws governing 
treatment of women-as many legal schol-. ' 

, ars say' it will-then, they believe, they 
'have a good chance of beating it back. 

The college effort is already being 
organized on 129 campuses nationwide, 
including more than 100 in California. 
according to Eleanor Smeal. president' of 
the Feminist Majority and one of the 

.leaders of the effort to defeat the initiative. 
; The student drive began locally Wednes­
, day' night with a recruitment session at 

Occidental College. 
"What happens here in California is a 

national issue," Smeal said during a Los' 
Angeles news conference. "If we lose here, 
it could lose nationwide." ' 

NO ON CCRI 

Eleanor Smeal, president of the Feminist ~aJority. denounces "California civil rights Initiative." 

Smeal said petitions identical to the 
California measure, are circulating in five 
other states "-Florida. Colorado, Oregon. 
Washington ,and Illinois-and have been 
introduced as bills by legislators in 17 
states. A separate ,effort to ban affirmative 
action at the federal level also has been 
presented to Congress. ' 

The announcement of the summertime 
push agains,t the initiative came one day 
after backers of the far-reaching measure 
turned in more than 1 million signatures 
collected in hopes of getting the initiative 
on the Nov., 5 ballot. Only 690,000 valid 
signatures were needed. making it prob­
'able that the measure will qualify. 

As the signatures were turned in, Gov. 
Pete Wilson argued that the measure was 
an effort "to restore fairness to California." 
The alliance against the initiative argues 
that it would do exactly the opposite. 

According to legal scholars, the initiative 
would ban all manner of affirmative action 
programs or those that are tailored to a 
particular group, including mentoring pro­
grams for girls in math and science, or 
outreach 'efforts to attract women and 
minority business owners to bid for stale 
contracts. . 

As troubling to the women's organiza­
tions, the measure also would strip from 
the state Constitution the current protec­

tions women have against sexual 
discrimination in the workplace. 

,Under,current law, women cannot 
be discriminated against unless 
there is a "compelling need." The 
initiative would allow a 'far lower 

"level of scrutiny, ,allowing dis~ 
crimiriatio!1 if it is "reasonably 

, necessary:" 
Even as they announced their 

plans, organizers against the initia­
tive acknowledged that voters 
have yet to understand their point 
of view. Public opinion surveys 
have repeatedly shown that voters 
favor the initiative: . 

Tj change that" ,opponents are 
counting on the students and on 
women's and minority. organiza­
tions, which are marshaling their 

'resources. The newly installed 
campaign manager for the effort 
against the initiative, PalriciaEw­
ing. said television and. radio ads 
explaining their position also are in 
the offing. 
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Sex Discrimination· Made Legal 

iI,Af'firmative action: The 
proposed civil·rights initiative 
would loosen the government 
standard,· 

·By ERWIN CHEMERINSKY 

and LAURIE LEVENSON . 

, For the next Hi months, there will be an 

intense public debate over affirmative 

action as', California voters consider the 

proposed "California civil rights initiative." 


, Assuming it gets the required signatures, 

the initiative will be on the November bal­

lo.t. CCRI, as it is commonly cafled, will 

ptohibit the government from granting 

·"p'~eferential treatment to any individual or 


~ 	 group on the basis of race, sex, color, eth­
nicity or national origin in the operation of 
public employm~nt, public education or 
public contracting." It would eliminate all 
affirmative action·, ranging from programs 
tg"encourage girls in math and science 
studies to efforts by the government to help 
mipority -owned businesses. , , 
.. As debate over this proposal heats up, 
there is a danger that its most insidious 
provision will be overlookec;l: a clause that 
· allows government discrimination based on 
gender in public employment, education or 
letting contracts so long as there is reason­
,able justification. . 

No current state or federal law allows 
gender to be used as· a qualification for 

· public education or public contracting. The 
,la w does allow gender to be a factor in the 

. : area of employment if there is a bona fide 
: occupational qualification. The' Supreme 
Court has declared that this is an "ex­
tremely narrow" exception~ 
-.It is uncle·1r why the CCRI drafters felt it 

necessary to expand· this exception to 

education and contracting. For the first 
.time in' any law anywhere in the country, 
California will e:\:pressly say that its schools 
and its government can discriminate based 
on sex so long as the discrimination is 
reasonable. . 

Perhaps worst of all, this provision would 
alter and undermine the current protection 
against gender discrimination under the 

. state Constitution; Since 1971, the California 
Supreme Court has ~eld that government' 
gender discrimination will be tolerated only 
if it is necessary to achieve a compelling 
government purpose. In other words, under 

: current state law, the government can dis­
criminate based on gender only if there is a 
truly important purpose and no other way to 

, achieve it This is exactly what the law 
should be. The long legacy of gender dis­
.crimination based on stereotypes about men 
and women requires that the government 
meet a heavy burden any time it seeks to 
use sex as a basis for its decisions. 

But CCRI would amend the California 
Constitution to say that gender discrimina­
tion would be allowed if it was "reasonably 
neces~ary;" a far less rigorous standard. 
Traditionally· under constitutional. law, ,a 
"reasonableness test" means that any rea­
son is sufficient and it doesn't even have t6 
be a good one. 

In recent. years, there have been many 
intense fights over initiatives in California. 
We can expect there will be such a battle 
over CCRI as the merits and drawbacks of 
affirmative action are debated. Amid all the 
rhetoric, it is important that one aspect of . 
CCRI be recognized from the outset: Sex 
discrimination by the government will be 

, expressly allowed .. 

Erwin Chemerinsky is a professor at the 
University of Southern California Law Cen­
ter. Laurie Levenson is a professor of law at 

. Loyola Law School. . 
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AFFIRMATIVE ACTION AD APR 22 1996 

18 East 16th Street, Rm 303, New York, NY 10003 (212) 929 ..9850 

President Bill Clinton 
Vice President Albert Gore 

. Members of Congress . 

Department & Agency Heads 

Governors 

State House Speakers &Minority Leaders 

State Senate Presidents Pro Tem & Minority Leaders April 22, 1996 


Dear Honorable Ms/Mr: 


Enclosed is an ad which appeared in the NY Times April 7,,1996. You have before you proposals to weaken and 

eliminate AFFIRMATIVE ACTION by legislative and/or administrative action. In Ca:Jifornia and elsewhere referenda 

to this effect will be on the ballot. Proponents of such action claim most people s'upport them. . 


\ 

The ad argues why affirmative action is in the interests of our countrY, its people and of democracy. During the last 
20 years only a handful of people have shown an affirmative action program hurt them. Its main effect has been to 
help move toward an occupational and income distribution more' nearly in tune with the makeup of the country. 

Ourad has 868 signatories from aliSO states and the District of Columbia, people influential at every level from the 
national to the community. Nearly every aspect of life is represented. The ad demonstrates there is a wide and deep 
base of existing and potential support for affirmative action. 

Among the 72 religious leaders slgning.are Rev. Joan Campbell, General Secretary, National Council of Churches; 
H George Anderson, Presiding Bishop, Evangelical Lutheran Church in America; Rev. Richard Hamm, General 
Minister &President, Christian Church (Disciples of Christ); Bishop Thomas Gumbleton, Detroit Archdiocese; Rabbi 
Alexander Schindler, President, Union of American Hebrew Congregations; Rabbi Ismar Schorsch, Chancellor, 
Jewish Theological Seminary. 

Among the 58 trade union signers are Linda Chavez-Thompson, Exec. Vice Pres., AFL-CIO; Elmer Chatak, Pres. 
Industrial Union Department, AFL-CIO; Morton Bahr, Pres. Communication Workers of America; Gerald McEntee, 
Pres. Amer.Fed. of State, County and Municipal Employees (AFSCME); Arturo Ro.driguez. Pres. and Dolores 
Huerta, Vice Pres. United Farm Workers. 

From academia there are 446 signers located at 187 universities and colleges. These include 5 Nobel Laureates ­
Hans Bethe, Cornell; Jerome Friedman, MIT; Leon Lederman, Dir. Emer. Nat! Accelerator Laboratory; Toni 
Morrison, Princeton; and George Wald, Prof. Emer. Harvard; and the presidents of 5 institutions of higher learning. 
many deans and department and institute heads. 

Among signers involved in the study of African American life, and/or in civil and legal rights of various minorities and 
women are Henry Gates, Dir. DuBois Institute, Harvard; Manning Marable, Dir, Institute of African American . 
Studies; Columbia Univ.; Cornel West, Prof. of African American Studies, HarVard; Rev. Joseph Lowery Pres. 
Southern Christian Leadership Conference (SCLC); Juan Figueroa, Pres. Puerto Rican Legal Defense & Ed. Fund; 
Karen Narasaki, Exec. Dir. Asian Pacific American Legal Consortium; and Anne Bryant, Exec. Dir. Amer. Assn. of 
University Women. . 

Signers also include Prema Mathai-Davis, Exec. Dir. YWCA; Steve Portulis, Exec. Dir. National Council of Senior 

. Citizens; farmers and business people, authors and artists, and 43 law professors.. 


In view of the support for affirmative action expressed here and in many other ways, we hope politicians intending to 
make opposition to it a tool of their election will reconsider and that affirmative action will be kept. . It truly does 
"strengthen and build democracy!" 

Yours truly, 

r--~~ ~~. 
Joan Levin Ecklein Mark Solomon 
Coli. of Public &Community Ch. History Dept., Simmons Coll.* 
Service, U MASS (Boston) * 
*(for identity only) 
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